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PP.  IB,  14.     Dlatrlbutlon  of  flaUt«■...T2^  T 

P.42.     (^ration  at  lawi  In  form T 

PP.  288,  iao.     Lawa  declared  In  force T 

F.  414.     Conatltntlon   eonatraed   a*  to  M- 

tatea 7 

Jf orbury  and  Grawford't  Digett. 

P.    U.     Dlatrlbutlon  of  eitatea T 

P.    81.     Operation  at  lam  In  force 7 

P.  21S~     Conatltutlen    eonatraed   ••  to  «•■ 

tatea 7 

Prinoe'a  Digett. 

P.S8S.     Dlatrlbutlon  of  eatatea T 

Clayton's  Digett. 

P.  US.     Dlatrlbutlon  of  eatatea T: 

Oobb't  Digett, 

P.3M.    DIatrlbntlon ot  esutea T: 

aod«,  1883. 


Traclog    freight.. 

Penalty     for    fallore     to     trace 

freight ' 

AdTtra*    poeaeulon 

Bulea  ot  Inheritance ' 

-      — —    f  half  blood  to  Inherit.  ■ 


PrnKrlptlTa  clgEl 
DlacretJon  of  fur; 


Iptlon 


of  d 


aa  to  damagea.  214 


Reviaed  Btatutet. 
Fencing  railroad  right  ot  way....  T4S 
Uomeacead  eutr;  pnrata  pnpertr.  747 

nUnola. 


1849,  Nov.  S.  Gaoeral  ayatem  of  rallnwd 
Incorporation 4 

18S1,  Fab.  10.  Incorporation  at  Illlnoia 
Central    Ballroad...  4 


ri  companli 
870.    ^rannoi 
tlon  of  natural  ■ 

1801.  p.  4S8, 1  2. 

1S97.  p.  ITS.     " 


tlon  of  natural  gaa.  1S4 
2.     Killing  ot  mnabont  dog.  768 

,r Killing  or  runabout  dog TBS 

18ST,  p.  2SS.     BacnlUlng  practice  of  medl- 

ciiie ise 

1899,  p.  jMT.     Batnlatlng  practice  ot  madl- 

RwiMd  StatutM,  J  SSI. 
I  llSl.     ruing  Information. . 


11S8.     Information  to  conalat  ot  wbat... 

Bevieed  Btatutet.  189i. 
114S.     Filing  Intormatlox. . 


28BT.     Kllllog  of  mnabaut  dog, 
.  .<)S91.     Tmata. . . . 
fl  SMI,  881S,  8810. 


I   Of    What  414 


Power  to  enact  ordln- 
ance*  for  protectlox 
—    property.. 


I  SIOS.    Qaa  compaDlaa;  eminent  donuJn.  418 

Burn*'*  Bttpplvment,  Raoited  Btatutet,  1897. 

I  28840-28010.     Killing  of  runabout  dOC<  ■   768 

Homer' t  Kectsed  Statute*,  1897. 


S4,  81».  Power  to  enact 
aneea  for  prol 
of    proper^. . 

Oonttitution. 
ProhtblUng  grant  «t 


14tbQ«ll.J 
ITtb  Qan.  A 
SOthGin.  , 


1.  chap.  172.     Sals  ot  ll^t- 


trolea 


prodneta    of   pa- 

.  IBS,  is!  '  'BaJe  "^ 
lighter  product*    of 

petrolanm 7 

Code,  1873. 

1083.     Uablllty  ot  atocUuridM* 1 

SMI.     Bala  ot  ligbter  product*  ot  patro- 


Code.  tS97. 
1 48, 1 S.     Conrtructlon     ot      woidi  .  and 


4i.0»glc 


I  1681.     UabllItT  of  itotlhoiden 140 
2B08.     "-■-  —  ——> -■ — '- 
uei. 


I  2C0a.     Sale  of  pctioleum  invdoct*. . 


Statutet. 

1M4,  cbap.  124.     Tltl«  to  land  In  raliroad.  78* 

General  Btatutea,  1899. 

I22M.      BuapengloD  at  cJTl]  rlriita 148 

Art.  IT,  cbap.  S3.  Frocedura~-<Mnl>ial  . .  144 
mnSS.     Ratats  of  coDvlcta 148 

Btatutea. 
1891-98,  p.  TM.     OpanlDE  rallwaj  walttni 
1894,  p.  S7.     OpanlDf       railing  '  '  iralUns 
1898,  March  11.    Gocbel  electlonlaw..'^^'!  347 
General  fita  (utoj. 

1440.     Btc«tsi7  tor  TlolBtlon  o(  Matata.  147 
024.     iDBurauce  by  wife  on  Ufa  of  hns- 

band 828 

1784.  Open  Ins  ticket  offleca ISO 
1093.  JnTlidictlon  ot  Jaatlce* 1S2 
1127.  Kelonr— piiDimment 261 
12410.      Bandbg  together  to   lujara  per- 

11S98a,  anbaw.  11.  Gocbel'  elWt Ion'  'law! '  247 
1S2B.     Jadlcla]   Dotlce    o(    offldal  alfiw- 

tore 2*7 

ISBOS.     Peathouaea 140 

Crimtnal  Code. 

In.  Proeaadinga  Id  penal  actlona 163 
341.    Conviction  on  taatimooT  of  acconi- 

plica 385 

Civil  Code. 
1 88.     Canaaa    of    action    which    mar    ba 

onlted 162 

1 118,  mbaac  S.     Petltlona     to     be     pkra- 

8falut«t. 

18«e.No.l84.     PriTate  marketa 106 

1874,  Mo.    81.     PrlTata  marketa 186 

1878,  No.  100.     Private    marketa 186 

1888.Na.ll6.     Private   marketa 166 

1900,  No.   84.     Private  markata ISO 

llalna. 

RevUed  ataiuiei,  ISil. 
Chap.  83, 1  48.     BecoverT  (rom  town  tor  f- 

llevlnK  paopar 616 

Mftrrlknd. 

Statutes. 
1828,  cbap.  1B4.      BitenaloD  of  time  for  1*. 

1874.  chap.  820.  KiecutLon  np«i  IndgmenL  709 
18S4.  cbap.  178.  Execution  upon  judgment.  707 
1K88.  chap.  421.  iBBuaDce  of  execution.. .  709 
ISM,  cbap.  114.     lesuance   of   ezeeutlon...  709 

Code  of  Public  General  Laws. 
Vol.  1,  art.  30,  i  19.     Llena  of  Judgmeotg  on 

real  eetate 709 

Art.  81,  II  2,  4, 141, 144.      Talk  tlon        of 

Tol.  2,  art.  83,  1 1.      Balea   under   execution.  700 

Haaskcliiiaetta. 

Btatutee. 

1887.  chap.  214. 1  3.     DeSnlng  "Inanrance."  4S3 

Revised  Statutes.  18S6. 
Chap.  46, 1  IB.     Liability    for    eipenae    tOT 

relief  of  pauper OlS 

Public  Btatutea. 

Chap.  02,  1 19.     Notice  of  Injury 898 

S3  L.  R.  A. 


Public  Lawt. 
1848,  No.    43.     Utchlgui  Central  Railroad 
1848,  N«.  197.     Bnlargemant   tA  '  corporate 

ISSH,  No.189.     Bxtena^    of    tneka. '.! '.  1 !   2 
1891,No.    80.     Family  mllMva  ticket 2 

aoweU'a  Btatvtet. 

Vol.  1, 1  884S.     Conaolldatlon  of  rallroada.  2 

Compiled  Law*,  1897. 

110,400.     Treapaaa  on  tba  eaae 8 

KlBiiaaota. 

Conatitvtion. 
Art  4, 1 27.     Lawa  aball  embraea  bnt  one 

•abject 4: 

Art.  0,1    1.    Antharlilng  tront-toot  tax...  4 

Btatutee. 
ISet.ebtp.  78.     Telegrapb    and    telapbon* 

1808,  chap.  T4.     OorpocatLona..  .'.'.'.','.',.'.'  1; 

180U.  chap.  SI.     Corporation! l. 

Bpeoial  Latoa. 
IS83,  chap.   8,    1 18.     Amendmnt  of  lUn- 

neapolli  charter 1! 

1S8B,  chap.  10.  H  36,  27.     Charter     of     St. 

Paul . .  '' 

1887,  cbap.  18.     Prohlbltlos 

Ing  llqaora 
Oeneral  Btatutet,  1868. 

Cbap.  84,128.     Tdegraph     compnnlei 1 

General  Btalutei.  1878. 

Chap.l8,i47.     DeDnlng    "bisbway." 1 

Chap.  34,  tit.  1.  i  1.      Corporation! 1 

Qeneral  Btatutet,  I89i. 

1B88.      Amount  of  tax 4 

18S2.     Deflnlng   "hlgbway" 1 

2018.     Deacrlptlon  of  premlaea  In  lleaOM.  4 

2030.     Bond  by  Ikenaee 4 

hap.  84,  tit.  1,  f  2092.     Corporatlona 1 

1 2041.     Tel^rapb     and     telephone     oun- 

panlea 1 

MlaaiulppL 

Statutet. 
1883,  Fall,  17.     Incorporation    of    railroad 

company 3 

ICUaourL 

CoiuUtution,  J875. 

Art.  13,130.     Street  rallroada 8 

Btatvtea. 

IBSB.  Feb.  20.     Charter  of  Elrkwood 8 

1868.Peb.2T.     Charter  of  Slrkwood S 

1ST4,  March  29.      Life  Insuranra  poUclea.. .    3 
1S9S,  p.  S4,  I  8S.     Power    of   city   to   enact 

ordlnancea 8 

1S9S,  p.  80, 1 106.     Power  of  city  to  enact 

ordlnancea 8 

Bevked  Btatutea,  1879. 

■  B98S.      Non-torteltable  poUclea 3 

I  E984.      Demand  for  paid-up  policy 3 

i  SOHS.     Bule  of  payment  on  commnted  pol- 

i  5088.      AppLLcabliltj  'ol'  'act'.'.'.'.'.'.'. '.'.'.'.'.'.'.   8 

Revised  Btatutea,  1889. 
Art.  2.  chap.  42.      Incorporation  of  railroad.  3 
\rt.  10,  chap,  42,      Benevolent.       frateraal, 

beneOcIa]  companlea.  4 

2S43.     CoQBtnictlon  of  rallroajl 3 

4903.      Exemption  to  head  of  family 4 

3220.     Eiemptlnft    wages    from   gamlah- 

I  ESBI.     Married  woman  luay   Inaare  but- 

band'a   life 4 

I S8C3,     Inaurable     Interest    In    brotbar'a 


Bmrfaed  Statute*,  1899. 


Hvw  HsmpaUre. 

Statute*. 
UBB.  ehu.  32.     ProblblUos  taklnB  of  tioat 

for  uJ«  or  tMd«...  «« 

Hbw  York. 

Statutes. 

1S4B,  cbap.  113.     Power  to  me 8T4 

1B80,  ctup.  14,  i  40,  nibd.  31.     LIceoM        to 

blllpoaten dSO 

18S4,  cbap.  2S,  |  9.     Ucenae  to  bill  poitan.  MtO 
Beviaed  haiBt,  IStS. 

ToL  1.  p.  81.     BeplcviB 66« 

£et>u0il  fitafwlM. 

nt.  12,  ctisp.  8,  pt.  3.     BeplerlD B46 

T1t.12.lG.     Comdieucement  of  ftctlan DSe 

Vol.  I.  p.  TS8, 1  SI.     No  title  In  peraoa  paj- 

inc  CDDiideratlDn...   886 
T«LS  (lated.)  p.  186,110.      Fcandaleot 
coiivej>iic«s  udcou- 


Bilre  Code. 

880.     Protection  of  private  rizbte OOT 

TT6,  nbd.  IB.     Prcmmptlon    of    pertorm- 

■nee  of  offlcU  doty.  408 

OcMMtitution. 

Local  or  epeclal  Uv*. 844 

AppolDtmeDti  b;  goiTernor, . . .  844 
fitalutee. 

1874.  Ha;  38.     OoTerament  of  cjtle*... . . . .,  841 


Art  8, 


.   B67 


Ood«  of  PTooedare,  IfifS. 

CbAfk  2,  tit.  7.     ClaJm  and  dellTerj  of 

•ooal    pioperty. 

Code  of  Oivil  Procedure. 

HTaT4j^_  Attorneye.....;  .  .^. ._^. .  868 


Dlecbirge    o(     defendant    i 


.   664 

iniDiu 664 

B  cbattol.   668 


13258.     AddltlonaJ  allowaoce  o(  costs... 
Hortb   Ouxollma. 
OoMtftvtfon. 
Art.  4, 1 S.    Claim*  agalnM  tbe  state. . . . 

Btatutet. 
18W,  cliv.  34.     IncorpomtloD     of     state 


Code. 

I    17L     AckDOwledgmeDt  br  partner 

I    173.     New  promfae  to  be  Id  wriClnE 848 

I    4TS.      Petition    for    pemunuit    ImproT- 


Oklaliom*. 

rS'fafutee,  189S. 
I UB3.     Persona    capable    of    commlttlns 
1 18S3,  sobdlv.  4.     Pertona  capable  of  c 


Oonatitution. 

lee.... 

IdlDK      I 


Slotutea. 


<8,I7. 


1901,11 


■hi. 


.  B41 


Rbode  IslAMd. 


Art.  B.J  1. 
•3  UK.  A. 


Oonttitution. 

AH.  10,11.    Jndklal   pewet.* 741 

Omotvl  StaPutei. 
CtULit.  ae,  II 0-11.     Oatbe  and  br  whom  ad- 

mlnlatered. 741 

Chap.  78,  II  lS-20.     FroceedloKi  for  neglect 

of  paupers 740 

Chap.    T9, 1  28.     FenaItT  for  failure  to  obey 

order  of  eoart 742 

Cbap.  221, 1 17.     JnrtsdJctlon     o(      Jnstlea 

darlnx   Tacatlon . . . .  740 
Chap.  260, 1 13.     BollDgs  of  district  conrts.  T42 

Sonth  OaroliH*. 

Revised  Btalutea. 
1  2818.     Blfht  ot  ]iU7  to  award  damaKea.  818 


Oonrtitation,  ISSi. 
2,128.     BiemptloD  from  taxation...   928 
11,1    7.     Exemption  (mm  taxation...  92S 
CDRetitulion,  1810. 

Art.   LIS.     Law  of  IHe  land 929 

Art.  1,120.  Froblbltlns  law.  impairing 
obllgatloB  ot  con- 
tracts    926 

Art.    3,1    3.     Dlatrlbntlon  ot  powers 930 

Art-    2,128.  Taxation 926 

Art.  11, 1    7.     nnlform  rate  of  Interest. ...  938 

Art.  11, 1    8.     Corporate    powera 980 

Statutes. 
1865-66,  chap.  217,  |  83.     Exemption     from 

taxatloD 937 

1889,  p.  268,  cbap.  130,      PriTllege    tax     oo 

railroads 928 

1891  (ex.  eesa.)  p.  87,  cbap.  26.      Pririieee 

panics 929 

1S91  (ex.  seas.)  p.  71,  chap.  26,  |  4.  P  r  I  v 
liege  tax  on  rail- 
roads  928 

1398,  p.  146,  chap.  89.  |  n.      PrlrllcBe  tax  oo 

railroads 038 

1895  (ex.  seas.)  p.  6D2,  chap.  4,      PrlTllege 

tax  on  railroad 928 

1896,  chap.  76,  II 11, 14.     Transfer  of  caase 

to  cbancerr  appeBls.  925 

1897,  p.  76,  chap.  3.     Privilege  tax  on  rail- 

roads  928 

Code. 

i  3167.     Appeal 926 

Miltiken  &  Vartreetf  Code. 
ti  928-928.     Diapated  rcTenue  claimed   bj 

SUte 926 

Ifl8T4.     Appeal 925 

SfMnnon'a  Code. 
)|  lOSO-1061,     DlepDted  revenne  claimed  br 

■tate B26 

(4446.     LimltatiMi  of  actions 933 

(4889.     Appeal 92S 


Chap.  8,  t)tl*%pt.B.  S«la  of  pToperU  « 
penoDi  nailer  31  n 
Wlltj 

1 60T2.  Sal*  of  property  of  panoQ*  audi 
dlMblirt? 

f i.    AppltcatloD,  bow  mad* 

1 5080.    Pemni*  not  In  balog 


jBtatutM. 
B,  p.  9T.     B«atrtetlii|'    nJa    of    nllrotd 
UActB    except  .    b; 

Bill  of  SigKta. 

lie.     DeprlTatloD  ol  rigbu S 

1 39.     ParpetnltlM  ud  moaopoIlM  forbld- 

PowM  a(  wiiptDdlDB  lairi. ..'.'.'.*.'.'*.  B 
Utak. 
Compiled  L<MM. 

I86SI.     CoKpraMtton  to  attoRMTa 9 

Revited  atatute*.  1868. 
I    810.     Stock  1  tranafer d 


.  KT 


I  2ei2.     ai(ht  at  hglra  ti 

Vermont. 

ReeiKd  Statute*,  J84O. 

<Aap.ie,|13.    B«ll«i  to penpen 6U 

Statutet. 
44SIU.     EmbeaileBent,  In  canenl 613 

WBBUsct«B. 

JtoIUnfor'a  AmutXixteA  Oodn  A  Btat^ttw. 
Vi^.3,|6NM.    Appwia  froM  bal  ofdMB..  6« 


Vol.  2,  i  dSTS.     Depoalt  of  monej  In  lltn  ot 


Wlaooualo. 


Art.  4,12s. 
Art.  T.iai. 
Art  IS,  I    a. 


1    conntj    govwn- 


i.     BrectlDQ    of    dam    acroi 

Wolf  riTBr 

CoiLirerajice    of    rMlty    1 


1897,  Apr.  IT,  chap.  24T.     Police     and     Ore 


RfviMd  Statute*,  J87S. 


AeDiMd  fitotutes,  1598. 
Sarriee  of  notice  of  Injury. ■. 
Dut7  of  town  to  lapport  poor. 
UatT  of  auperrlaora, 
' for  Ir 


leiSb.      Datnagea 


2B4f.    AeilETimeDt  of  poller  to  wife.. 

!MIM.     UnJutlou  atatote 

Mid.    Order  lerlawaUe  «>  appeal, , 


•tock....   831 


,v  Google 


LAWYERS'  Reports 

AI^KOTATED. 


UKITED  STATB8  CIllCUlT  COUET  OF  APPEALS,  FIFTH  CIRCUIT, 


W.  T.  WELLS,  Fljf.  m  Err., 


(Se  C.  C  A.  476,  e»  BM.  E2S.) 

L  A  cIaIri  for  IcHa  of  KBttelpKted  prof- 
it* ma;  be  Joined  with  a  cl«im  for  Bctnil 
ODtliT  and  expend icaraa.  Id  a  niEt  tot  damigei 
t»[  bnacfa  al  a  contract  amplorlng  a  Beneral 
cinaier  of  an  losaranca  comiMuij. 

Si  Loaa  of  aatlBlpKted  proSia  may  Itc 
taelflded  ia  «  reaoTorr  for  breach  of  a 
taal.rt.rt.  to  empi07  plaintiff  on  eonjmlasloo 
M  exdaalra  seneral  agent  □(  an  Inauiance 
company  for  particular  territory  during  a 
ip^clBed  time,  wblcb  ma;  be  eitlmated  by 
tonalderlDK  the  Talue  of  reneirala  on  pollele* 
ilrendy  written  not  shown  by  the  company 
to  hare  lapaed,  and  the  probable  future  bad- 


nesB  aa  Indicated  by  that  actnall;  done  bj 
tbe  company  tliroDg-h  other  aseota  attar  the 
breaeb,  the  reapectlre  tacllltlea  o(  the  two 
for  dolDS  tbe  work,  the  prot>ab]e  expense,  and 
the  amoDDt  to  be  done. 
8.  I>  «  awlt  for  breach  of  contract  for 
exelnalve  emplormenl  aa  general  agent 
of  an  Inmrance  compan]'.  In  wblch  lost  prof- 
it* ajid  eipendlturea  made  on  tbe  faith  at 
tbe  contract  are  both  aoaght,  the  recovery 
■Duit  be  cooflned  to  the  latter  claim,  onleea 
probable  proflta  in  eiceai  of  that  amoant  are 

4.  TeatlBioar  at  peraoaa  irbo  bare  had 
aetnal  csperleace  In  the  tranaactlon  of 
Insurance  buqlneaa,  as  to  parti cnl an  and  re- 
lulta  of  inch  bualaeas,  may  be  received  In  an 
action  seeking  loat  proDts  for  breach  at  a 
contract   for  employment   aa  general   Idsut- 

(lannary  9,  ISOO.) 


U.  General  riil«i  a|iplloabl«  lo  hreaelt  ef  all 
Unit  of  aontraet: 

a.  Allomtnee  of  proflU  loit  (renerolly. 

b.  Right  of  ootfcw  tor. 
c  Effect  of  retnoleneu. 

d.  Btfeet  of  ipeeulattvenen  or  oonlln- 
OeiiOK. 

e.  BtTKt  of  iiii«Erla<«t|t  in  atNOHnt. 

t.  licgulreiatnt  tliat  prolHi  ihould 
kavt  beeit  «><fMii  oantamplation 
at  parties. 

|.  DUtincUon  betioent  dtrect  and  col- 
lateral Itrofltl. 

h.  Lo»  of  iKftcontrocCs  and  spedat 
barfjaina. 

i.    General   e;7ecl    of    prevenllna    per- 
formanoe, 
i.  What  anounta  to  prevention  of  per- 
formanoe. 
III.  Conlrdcf*  for  lervtvei. 

a.  Brraeh  ig  contractor  or  emplovM- 

1.  aeneral  rulei. 

2.  Partlcutor    contraeti, 

a.  Pot  coftatnclfon  or  re- 
pair of  wav,  hridgct, 
pablie    worlit,    etc. 

h.  For  eonitruetion  or  re- 
pair of  bu<Idt»iM.  Dca- 
eeU.  tie. 

e.   Iiogging  and  Iiimll«r  con- 

4.  For    general    lervUie    or 
a.  For  ttrvicet  a*  agent  or 


b.  Breach  Sir  amplover  or  omur. 

1.  Otnei'ol  riil«. 

2.  Bffeet  of  preventing  perform- 

S.  What    oonitltutea  prevention 

of  performaftoe. 
4.  Particular  ooiitrDcte. 

a.  for     railteaif     eonttruo- 

b.  Elevator     and       atorage 

C  For  eoRitmctlDii  of 
bttlliinge. 

pair  of  liridgei,  road*, 

e.  For  grading,  ruoavattng, 
dredging,  etc. 

f.  Logging      and      liimlMf 

g.  For   mecAanlcal   work. 
h.  For    eertlcea    or     tabor 

generally. 
1.    For   real    eetate,   inimr- 
ance    and    loan   agen- 

f.  Contraete  with  laUe- 
fticn  and  for  other 
agenelei. 

t.  Beticeen     attontep    and 

t    For  coBipenaatlo*  iHued 
on  ihare  of  profit*. 
IV.  Port«er»ft(p  ooatraeia. 
V.  CoB(roo(»  for  tale  or  parohatt, 
VI.  Conlracfj  fr  carriage. 

a.  BreacA  by  shlpptr- 

b.  BrnioA  Ay  carrier. 


ib.Coqgle 


84 


Uritxd  Statu  Cikcdit  Court  ov  Atpbaia 


EEROR  to  the  Circuit  Ccwit  of  tie  United 
StKtM  for  the  Northern  District  of 
Tezaa  to  review  a  judg;meiit  in  favor  of  de- 
fendant in  an  action  brought  to  recover  dam- 
asea  for  the  aJleged  breacb  of  a  contract  em- 
plofing-  plaintiff  aa  aieneral  agent  of  defend- 
ant for  the  state  of  Texju.    Beveritd. 

Statement      by      M«Oonalok,     Circuit 

The  petition  in  this  ease  shows,  substan- 
tially, that  the  defendant,  the  National  Life 
Association  of  Hartford,  on  June  6,  1894, 
entered  into  a  contract  in  writing  with 
Adolph  J.  Miller,  whereby  it  appointed  him 
its  manager  for  the  state  of  ArLaneaH  and 
a  part  of  the  state  of  Texas,  designated  in  the 
wintract.  This  writing  expressly  provided 
that  the  contract  then  entered  into  might  be 
■old,  assigned,  or  tranaferred,  vrith  the  writ- 


terminate  by  limitation  ten  years  from  and 
after  the  date  above  written.  Thereafter 
Miller  did  sell,  assign,  and  transfer  this  con- 
tract  to  the  plaintiff,  W.  T.  Wells,  and  one 
W.  T.  Shaw;  and  on  March  23,  1896,  the  de- 
fendant expressed  in  writing  its  ftssent  to 
this  tnuufer,  and  by  the  same  writing 
agreed  to  extend  the  time  of  the  contract  BO 
as  to  run  ten  years  from  the  date  of  this 

written   assent.     On   June   ,   1896,   th« 

plaintiff  and  Shaw,  by  and  with  the  consent 
of  the  defendant,  released  their  right  under 
the  contract  to  represent  the  defendant  in 
the  state  of  Arkansas;  and  the  defendant,  !■ 
lieu  thereof,  conceded  te  them  all  righte  un- 
der the  contract  and  agrreemente  to  solely 
represent  the  defendant  throughout  the  en- 
tire state  of  Texas  for  and  during  the  ten- 


ted. 

8.  KoUce  of  tBlfl  (Hid  <t(  elfeet. 
4.  Solica  of  ute  and  itt  offeal. 
Til.  Oontmcti  for  IroiumlMlan  of  feXeffranu. 

a.  Kulv   u    to    me»taot   (*   oipher,   or 

aot  ikoteino  meanfii0. 

b.  R»tB    when    meiiage    U    im '  plain 

1.  7/10  B'teral  rigHt  to  rtmver. 

3.  RemoUneti,  mntlngenev,  and 

unoertatntu,    and    their    ef- 


IX.  AareenieHta  nbt  to  campete, 
X.  Lenta  and  conlracti  and  eovenanti  wftft 
«^erenee  to. 


b.  fircooh  of  ooten 


i.  Breach  of    • 


nant  for    peaceable 


•.   Breach  of  eovenar 
MX  Id. 

g.  Tcnanci/  on  «Aore«. 
b.  ifrcucfiei  bif  tenant. 
XI.  The  charter  or  rental  of  vetteU. 
XII.  Mlacellaneoiu  cORtrocfi. 

XIII.  Dutf  to  prevvHt  or  reduce  damagei. 

XIV.  l>eilaetion  for  releaee  from  retpandbllllv- 
XV.  £;rcct  of  tllegallti)  in  contract. 

XVI.  Concision. 

I.  Scope. 

This  note  deals  w[|b  profits  dltitlDctlvel;  as 

oF  receipts  over  eipendltures.  Questions  as  Co 
loss  of  rend  or  of  wages,  or  Income,  or  com- 
pensBtloD,  or  propertr.  or  barmlns,  etc..  are 
excluded.  It  coven  the  wbole  fleld  ol  con- 
tracts, however,  except  questions  with  relation 
to  loss  of  pronts  ot  sale  or  purchase,  wbleb  are 
made  the  subject  o(  another  note  In  this  series, 

II.  Oensral  nitei   appUoable   to   brsoelt   of  alt 

klnda  of  conlracti. 

a.  .illlowance  of  profiti  lost  generallv. 


breach  ot  contract  Is  coverned  by  tfae  Kenenl 
mles  applicable  to  damages,  a  recovery  for  a 
loss  caused  br  a  breach  of  contract  depeodlnc 
npou  whether  or  not  the  loss  was  the  prailmata 
or  remote  remit  of  the  breach,  and  whether  It 
was  speculative,  contingent,  ot  nucertiln,  and 
whether  It  was  one  which  waa  or  shonid  have 
been  within  tbe  contemplation  ot  the  partlea 
as  the  natural  reiolt  ot  tbe  breach,  as  well 
where  the  Ion  was  ol  profits  as  where  It  waa 
one  ot  property  or  property  values,  ot  at  the 
use  ot  property,  the  only  difference  arising 
from  the  Increased  dlfflcnlly  In  estimating  prof- 
its owing  to  their  greater  contingency  and  un- 
cerUlnty. 

Tbe  general  rule  Is  that  tutnre  profits  which 
might  bsve  accrued  upon  the  pertormance  of  a 
contract  cannot  be  allowed  In  estimating  dam- 
ages for  Its  breach.  Btresau  v.  Fldelll,  I  Tex. 
App.  Civ.  Caa.  {White  &  W.)   |  Ml.  p.  487. 

And  the  grounds  upon  which  the  general  mie 
rests  are  that  In  tbe  greater  number  of  cases 
such  expected  profits  are  too  dependent  upon 
numerous,  uncertain,  and  changing  con  tin  gen - 
dcB  to  constitute  a  definite  and  trustworthy 
measure  of  actual  damsgee.  and  becsase  such 
loss  ot  proflts  Is  ordinarily  remote,  end  not  the 
direct  DDd  Immediate  result  ot  the  nonfulfll- 
ment  of  the  contract,  and  because  frequently 
\be  cngEitement  to  pay  such  loaa  of  proflts  In 
cHsr  of  default  In  tbe  performance  Is  not  a 
part  of  the  contract  Itself,  sod  cinnol  be  Im- 
plied from  Its  nature  and  terms.  Clnclanatl 
Bicmene-Lungren  Gas  Illumlnaling  Co.  v.  West- 
ern Slemens-Lungren  Co.  ISZ  U.  S.  ZOO,  38  I., 
ed.  411.  14  Sup.  Ct.  Bep.  523  ;  Wilberbee  v. 
Meyer,  165  N.  Y.  446.  50  N.  E.  SB:  Vamcr  T. 
DeitecGln  &  Ulll  Co-op.  Asso.  (Tex.  Civ.  App.) 
SB  3.  W.  206 1  A.  J.  Anderson  Electric  Co.  v. 
Clebarne  Wnter.  Ice  *  Lighting  Co.  (Tex.  Civ. 
App.)  44  S.  W.  629. 

The  party  charged  la  not  presumed  to  have 
msde  his  conlrnct  with  reference  to  such  re- 
eiillB  unless  the  special  circumstances  arc  com- 
municated to  him  St  the  time,  or  unless  tbey 
are  such  aa  he  ought  to  have  contemplated  u 
a  rcBBonsCile  and  probable  result  ot  the  breach. 
.Abbott  V.  Gatcb,  IS  Md.  314.  71  Am.  Dec.  635. 

A  party  can  be  held  liable  tor  breach  ot  con- 
tmrt  only  tor  such  damages  as  are  the  natural 
or  necessary  and  Immediate  and  direct  results 
ot  the  breach,  snch  as  might  properly  be 
deemed  to  have  been  la  contemplation  ot  the 
parties  when  the  contract  waa  entered  Into : 
and  all  remote,  speculative,  and  uncertain  re- 
sutCs.  as  wet!  as  possible  profits  and  advantagea 
and  otber  like  conseqnencca.  whteb  might  have 
arisen   from    the    tniaiment    of   the   contract 


iMa 


Wklu  7.  National  Lira  AaBOCurioit  vt  Hartvobd. 


TOT  period  dating  from  H«.tc1)  23,  1S86, 

On  Aueutt  ,   1898,  the  plaintiil,  lor  % 

valuable  consideration,  purchased  the  entire 
interest  of  Shaw  in  tlie  contract,  bj  and  with 
the  consent  and  approval  of  the  defendant, 
and  thereby  became  the  sole  manager  of  the 
defendant  for  the  entire  state  of  TexaA.  By 
the  terms  of  tbe  contract  it  waa  made  the 
duty  of  the  manager  to  solicit  and  procure 
applications  of  persons  to  become  members 
of  the  defendant  company;  to  procure  the 
appointment  of  agents  in  the  territory  under 
bis  charge,  whose  duty  it  should  be  to  solicit 
amplications;  to  forward  all  such  applica- 
tions to  the  home  office  of  the  company  for 
approval  or  rejection  by  the  oOicers  thereof; 
to  receive  policies  and  deliver  the  same,  and 
t«  receive  the  first  prranium;  and  to  thor- 
oughly inspect  all  business  written  by  any 
agents  appointed  by  him.     It  was  made  hit 


duty,  and  he  bound  himself,  to  aceount  (or, 
deliver,  and  paj  over  on  dunand,  according 
to  the  instructions  or  requirement  of  the 
company,  all  sums  of  money  which  he  might 
receive  as  premiums,  advances,  or  otherwise, 
and  all  policies  of  insurance  and  other  effects 
which  he  might  receive  on  account  of  the 
company,  whether  such  sums  of  money  or 
other  property  were  received  by  him  or  by 
any  clerk,  agent,  or  other  person  employed 
by  him.  He  agreed  that  during  the  continu- 
ance of  this  contract  he  would  devote  his  en- 
tire time  and  energise  to  the  service  therein 
mentioned,  and  would  perform  luch  other 
duties  as  should  be  required  of  him  by  the  of- 
ficers of  the  companv  in  order  to  thoroughly 
develop  and  work  the  territory  confided  t 


the  extent  that  neither   he  r 


nnat  be  excluded.     Sqalre  v.  ' 
Co.  08  Mb».  ZS2.  SS  Am,  Dec.  xoi. 

Thvre  Is  notbing  la  tbe  term  "proflta,"  baw- 
erer,  which  of  Itself  excludes  tbelr  being  given 
Id  evidence  In  aa  action  for  breach  of  a  con- 
tract, and  used  as  a  measure  of  damages. 
When    eiclnded    It   la   either   bemiBs   the?    are 

by  which  to  estimate  them  with  certslntj. 
Williams  V.  Island  City  Ullllng  Co.  25  Or.  GTS. 
SI  Pb>^.  49;  Ilrlsham  t.  Carlisle,  T8  Ala.  24S, 
GB  Am.  Bep.  £8  :  Goldbnmrner  v.  Dyer.  7  Colo. 
App.  29,  4a  Pac.  ITT;  Cobn  v,  Norton,  67  Conn. 
4S0,  E  L.  B.  A.  ST2,  18  Atl.  EBfi  :  Fell  v.  New- 
berrr.  KM  HIcb.  642.  64  N.  W.  474  :  Industrial 
Works  V.  Hllcbell.  114  Mich.  29.  T2  14.  W.  2B  ; 
CrlOln  V.  Colver.  IS  N.  Y.  4Sn,  09  Am.  Dec.  718 ; 
lAvens  V.  Lleb,  12  App.  Div.  487.  42  N.  I. 
(tupp.  901 :  Alamo  Mills  Co.  T.  Hercules  Iron 
Works,  1  Tex.  Civ.  App.  683,  22  B.  W.  1097. 

The  rule  which  precludes  an  allowance  of 
profits  bj  way  of  damages,  for  tbe  breach  of  an 
fiecutorr  coDtcact.  Is  not  a  primarr  rale,  but 
a  oif^re  deduction  from  that  more  general  and 
tnnd* mental  rale  which  requires  that  the  dam- 
ages claimed  should  In  all  cases  be  shown  by 
clear  and  satlsfactorr  evidence  to  have  been 
■rtiiallr  sustained,  artfflii  v.  Colrer,  16  M.  X. 
48B,  119  Am.  Dec.  718. 

And  when  loss  of  proflts  arising  from  a 
breach  of  contract  can  ba  proved  with  a  rea- 
sonable degree  of  cerCalut;,  and  each  loss  is 
directly  traceable  to  the  breach  of  tbe  contract, 
thcT  may  be  recovered  In  an  action  tor  the 
breach.  Atkinson  v.  Morse.  63  Mich.  276,  29 
N.  W.  Til:  AdtII  UId.  Co.  v.  Humble,  IBS  V. 
~.  B40,   S8  L.  ed,   814,  1*    Bop.  Ct.   Rep.   876; 


Bnodgrass  v.  Ueynolds.  79  Ala.  4S2, 
Sep.  601 :  Robinson  v.  Bollock.  66  Als.  B48 ; 
Shoemaker  v.  Acker.  116  Cal.  239.  48  Pac.  62 : 
Western  U.  Teleg.  Co.  v.  Graham,  1  Colo.  230, 
0  Kta.  Rep,  136 :  Ooldhammer  v.  D^er,  7  Colo. 
App.  29,  42  Pac.  ITT:  Richmond  v,  Dnbuqae  * 
B.  C.  R.  Co.  40  Iowa,  264 ;  ElisabethtowD  k  P. 
R.  Co.  T.  I'ottlDger,  10  Bnab,  I8E  :  Fox  v.  Hard- 
ing. 7  Cuih.  G16 ;  Oreen  v.  Cole  (Mo.)  24  B.  W. 
lOnS',  Uasterton  v.  Brooklyn,  7  Hill,  61,  42 
-    1.  Dec.  38 :  Lavens  v.  Lleb,  12  App.  Dlv.  487, 


42  N.  X.  Supp.  901 ;  Btarblrd  v.  Barrons. 
V.  230 ;  Hessmore  v.  New  York  Shot  k  Lead 
Co.  40  N.  Y.  422:  Freeman  v.  Clnte.  8  Barb. 
424:  Flegel  t.  Latonr.  8t  Pa.  448:  Houston  k 
T.  C.  R.  Co.  V.  mil,  63  Tet  381,  01  Am.  Rep. 
642 :  Sabine  Tram  Co.  v.  Jones  (Tex.  Civ. 
App.l  43  B.  W.  BOS:  Uorey  v.  King.  49  Yt. 
3<H;  Shepard  v.  Milwaukee  Gaslight  Co.  IS 
Wla  818,  82  Am.  Doc.  679 :  Taylor  Mfg.  Co.  v. 
Hatcher.  S  L.  R.  A.  687,  SB  Fed.  444. 

When  proflts  form  an  slsmental  eonstlCaent 
S3L.  B.  A. 


of  a  contract,  and  their  loas  la  tlie  natural  re- 
aalt  of  Its  breach,  and  the  amount  can  be  esti- 
mated with  such  certainty  aa  satisfles  the  mind 
of  a  prudent  and  Impartial  person,  tbey  are 
allowed  aa  damages  for  the  breach.  Young  v. 
Cnreton,  87  Ala.  727.  6  So.  362:  Stewart  v. 
PatEon,  66  Ma.  App.  21 ;  Wolcott  v.  Mount,  SS 
M.  J.  L.  202,  13  Am.  Rep.  438. 

In  Stewart  V.  Patton.  65  Mo.  App.  21.  (Hpra, 
Connoble  v.  Clark.  BS  Mo.  App.  470.  which  waa 
a  case  of  a  breach  of  warranty  of  a  horse  kept 
for  breeding  purposes,  was  distinguished  upoD 
the  ground  that  In  the  present  case  evidence 
wSR  given  from  which  the  extent  of  the  proflts 
conld  be  shown  wltb  reasonable  certainty. 

The  profits  irhich  are  not  allowed  aa  dam- 
ages for  a  bleach  ol  contract  are  only  such  as 
are  uncertain  and  contingent,  and  not  such  as. 
being  the  immediate  and  necessary  result  of  the 
breach  of  contract,  may  be  fairly  supposed  to 
have  entered  Into  the  contemplation  of  the  par- 
tlea  when  they  made  It,  and  are  capable  of  be- 
ing definitely  ascertained  by  reference  to  estab- 
lished market  rates,  or  other  like  definite  cri- 
teria. James  v.  Adams.  8  W.  Va.  B68 :  Bell  v. 
Reyaold^  78  Ala.  611.  66  Am,  Rep.  B2 ;  Hog* 
V.  Norton.  22  Kan.  S74  :  Sabine  Tram  Co.  v. 
Jones  (Tex.  Clr.  App.)  43  S.  W.  905:  Booth 
v.  Spnyten  Duyvll  Rolling  Mill  Co.  60  N.  Y. 
487. 

The  broad  general  rule  In  cases  of  breach  Of 
^n  eierutory  contract  Is  tbst  the  party  injured 
Is  entitled  to  recover  all  bis  damages.  Includ- 
ing gaios  prevented  as  well  as  losses  sastalned : 
but  the  da  mattes  must  be  such  ss  msy  fairly  be 
supposed  to  bave  entered  Into  the  contempla- 
tion of  the  parties  when  they  made  tbe  con- 
tract, and  snch  ss  might  naturally  be  expected 
to  follow  Its  violation,  and  they  must  be  certain 
hoth  in  tbeir  nature  end  in  respect  to  tbe  cause 
from  which  they  proceed.  GrIDn  V.  Colver. 
Ifl  N.  Y.  489.  3D  Am.  Dec.  718:  Wltberbee  v. 
Meyer.  IB.'S  N.  Y.  446,  50  N.  E.  58 :  Messmore  v. 
New  York  Shot  k  Lead  Co.  40  N.  Y.  422 :  Wie- 
ner V,  Barber.  10  Or.  843 ;  Wittenberg  v,  Uol- 
lyneanx  (Neb)  S3  N.  W.  842:  Western  O. 
Teleg.  Co.  v.  Wllhelm,  48  Neb.  910,  07  N.  W. 
870:  Leonard  v.  Beaudry,  68  Ulcb.  S12.  S6  N. 
W.  SS  :  White  V.  Miller,  71  N.  T.  118,  87  Am. 
Rep.  13 :  Hoge  v.  Norton,  22  Kan.  374  :  Gobet 
V.  Municipality  No.  One,  11  La.  Ann.  800 ; 
Grubb  V.  liurford.  98  Ta.  563,  87  S.  E.  4 ;  Al- 
amo Mills  Co,  V.  Hercules  Iron  Works,  1  Tex. 
Civ.  App.  683,  22  B.  W.  1097  ;  Vamer  v.  Dex- 
ter OId  k  Mill  Co-op.  Asso.  (Tex.  Civ.  App.) 
39  S.  W.  206:  James  v.  Adams,  8  W.  Vs.  508; 
Benjamin  v.  Fuget  Bonnd  Commercial  Co.  12 
Wash.  4TS.  41  Pac.  166:  Cincinnati  Slemens- 
Lnngren  Qas  IllnmlnatlDg  Co.  v.  Western  Sis- 
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flhould  m&kt,  niter,  or  discharge  anj  contract 
between  the  «>n>pany  and  others,  or  waive 
fnrfriture,  exteud  croiit,  or  make  collections* 
of  money  for  its  account  (the  first  premium 
exeepted),  unless  tie  should  first  be  provided 
with  receipt*  signed  by  the  secretary  of  the 
company.  For  his  compensation  he  was  to 
rewive  a  speciflisi  per  cent  of  the  original 
And  the  renewal  premiums  charged  on  the 
different  classes  of  InsuTUice  to  be  written 
by  the  ciHnpany.  It  was  expressly  provided 
that  he  should  receive  no  further  remunera- 
tion for  any  service  than  as  stated  in  the 
contract,  and  that  he  should  not  contract 
debts  in  the  name  of  the  company,  unless  ape- 
cially  authorized  in  writing,  and  that,  in  con- 
sideration of  tlie  specified  compensation,  he 
should  pay  any  and  all  agency  expenses, 
medical  examination  fees,  and  all  license  fees 
in  the  state  in  which  he  was  to  do  business. 


together  with  the  state,  oounty,  and  munici- 
pal taxes  which  might  be  required  upon  the 
first  year's  business  or  premium  receipts. 
It  was  provided  further  that,  if  the  manager 
should  neglect  or  refuse  to  thoroughly  de- 
velop and  work  the  territory  allotted  to  him, 
then  the  company,  at  its  option,  might  em- 
ploy other  amenta  in  any  portion  of  the  ter- 
ritory so  neglected,  without  otherwise  affect- 
ing the  contract,  and  that  the  manager 
should  have  no  claim  on  the  business  so  ef- 
fected by  such  other  agent  or  agents  so  em- 
ployed ;  that  otherwise  the  company  should 
not  appoint  other  ogenta  within  his  terri- 

Tbe  petition  avers:  That  the  plaintilT, 
since  he  first  became  manager  for  the  defend- 
ant, has  devoted  his  entire  time  and  energies 
to  representing  the  defendant,  and  in  carry- 
ing out  and  performing  all  of  the  duties  de- 


mens-LonKren  Co.  152  D.  8.  200,  88  L.  ed.  411, 
14  Hap.  Ct.  Kep.  Ii23 :  Boutin  v.  Budd,  37  C.  C. 
A.  S26.  eS  V.  a.  App.  620,  82  Fei.  9SS. 

Ana  DO  hard  and  fast  rule  lor  ascertaining 
the  proBta.  lor  the  loss  of  which  a  recover? 
iD.ij  bo  bod  !□  an  action  tar  breach  of  the  con- 
tract, can  be  laid  down.  Siicb  profits  must  be 
determined  according  to  the  clrcomataneea  of 
each  particular  case,  and  the  subject-matter  of 
the  contract.  BUbersteln  v.  Dulutb  Nsws-Trl- 
bune  Co.  68  Ulnn.  4B0,  Tl  N.  W.  S3S :  Wrigbt 
v.  Mulvanej.  78  Wis.  89,  9  L.  E.  A.  807,  40  N. 
W.  1046. 

But  the  measure  o(  damages  for  breaeb  of  a 
contract  Involving  the  Injured  party  In  labor 
end  expense  In  performance  on  bis  part  is  not 
the  amount  he  would  have  received  If  tbe  con- 
tract had  been  performed,  bnt  tbe  proflts  be 
lost  b;  tbe  failure  of  tbe  other  party  to  keep 
—  - a  bis  part.     Hoblnson  v.  Bnllock, 
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a  party  to  a  contract  broken  by  the 
other  party  recover  tbe  estimated  proflts  he 
would  have  made.  If  he  bod  been  permitted  to 
perform  bis  contract,  and  In  addition  thereto 
damages  for  loss  of  time.  Blood  v.  Berrluf, 
22  Ky.  L.  Rep,  1726,  61  B.  W.  2T8. 

And  while  the  Jury  in  an  action  tor  damages 
tor  breach  of  contract.  Including  prospective 
profits,  are  authorized  to  Qod  for  the  plalntlS 
for  eipenars  Incurred  In  on  effort  to  perform 
tbe  contract,  where  they  are  unable  from  the 
evidence  to  And  proflti.  If  tbey  And  proflts 
thef  ohould  not  flud  expenaes.  Catting  v. 
Miner,  30  App.  Dlv.  46T.  62  N.  Y.  Bupp.  2S8. 

And  one  who  recovers  for  proDta  which  be 
mls'ht  have  made  from  the  exscutlon  of  a  con. 
tract,  had  the  contract  not  been  broken  by  tbe 
otber  party,  Is  not  entitled  to  Interest  on  his 
proflts  nnlll  they  are  aicertatned  and  deter- 
mined by  tbe  verdict.  Bwanion  v.  Andms 
(Ulnn.)   86  N.  W.  466. 

b.  Right  ot  <Kttoti  for. 

One  who  without  fault  on  his  part  It  pre- 
vented by  the  otber  party  to  a  contiact  from 
performing  It,  or  eicuied  for  nonperformance 
by  tbe  conduct  of  such  pacCr.  has  the  right  to 
regard  tbe  contract  as  broken,  aod  to  Immedi- 
ately sue  (or  the  damages  arising  from  Its 
breach.  McElwee  v.  Bridgeport  Land  &  In- 
prov.  Co.  64  Fed.  627 ;  Hale  v.  Tront,  86  Cat. 
2B0. 

And  he  ta  not  conflaed  to  the  actual  valne  of 
the  work  dons,  but  may  prosecute  hia  action 
for  the  breach  of  tbe  agreement,  and  may  re- 
cover as  damages  the  profits  he  Would  have 
£3  L.  B.  A. 


made  bad  be  been  allowed  to  complete  the 
work.     Coi  V.  UcLBugblln,  S4  Cal.  606. 

The  Injured  party  has  an  election  either  to 
treat  the  contract  as  rescinded  and  recover 
upon  a  iruanlwiK  merail  so  far  as  be  has  per- 
formed, or  be  msy,  keep  the  contract  alive  for 
tbe  benefit  of  both  parties,  being  at  all  times 
himself  ready  and  able  to  perform,  and  at  tbe 
end  of  tbe  time  specified  tor  performance  sue 
to  recover  upon  the  contract :  or  he  ma;  treat 
tile  repudiation  aa  putting  an  end  to  tbe  con- 
tract for  all  parpoaes  ot  performance,  and  sue 
for  tbe  proflts  he  would  have  realised  If  he  bad 
not  been  prevented  from  performing.  Lake 
Shore  A  M.  8.  B.  Co.  v.  Richards.  152  lit.  59, 
SO  L.  B.  A.  88,  38  N.  E.  778:  McElwee  T. 
Bridgeport  Land  A  Tmprov.  Co.  04  Fed.  627 : 
Jones  V.  Judd,  4  N.  Y.  414 :  Clark  v.  New  York, 
4  N.  Y.  3fl8 :  Daoforth  v.  Tennessee  A  C.  R.  Co. 
03  Ata.  614,  II  Bo.  60. 

In  Lake  Shore  A  M.  B.  R.  Co.  v.  Richards,  1S2 
111.  59,  SO  L.  R.  A.  S8,  88  N.  B.  77S,  Hinckley 
V.  Pittsburgh  Bessemer  Bteel  Co.  121  U.  8.  264, 
30  L.  ed.  BS7,  7  Bop.  Ct.  Rep.  87B.  was  distin- 
guished upon  the  ground  that  In  the  case  at 
bar  the  contract  w's  for  the  manufacture  of  an 
article,  and  not  for  the  sale  of  an  existing  ar- 
ticle, as  In  that  case, 

Bnt  a  party  bijured  by  tbe  stoppogs  of  a  con- 
tract, who  elects  to  rescind  It.  cannot  recover 
In  domagea  for  a  breach  of  the  contract,  ei- 
ther by  way  of  outlay  or  tor  loss  of  profits. 
He  can  only  recover  tbe  value  of  hit  servlcea 
actually  rendered,  as  upon  a  ^uanlam  meruit. 
United  Btatet  v.  Beban.  110  U.  B.  S3S.  28  L. 
ed.  IBS.  4  Bup.  Ct.  Rep.  81. 

One  who  deslrea  to  recover  tpeclal  damages, 
siicb  as  loH  ot  prospective  profits  for  breach 
of  a  contract,  muat  allege  tbe  facta  and  clrcum- 
ttancea  and  knowledge  ot  the  iltuatlon  bronght 
home  to  tbe  otber  party  at  the  time  the  con- 
tract waa  entered  Into,  SeiHIng  v.  Andrews, 
106  Wit.  78.  81  N.  W.  981. 

But  one  wbo  bringi  action  for  breach  of  con- 
tract It  not  bound  to  go  for  profltt,  even 
though  he  coonted  for  them  In  his  petition. 
He  la  at  liberty  to  atop  upon  thowlng  loseeal 
United  States  v.  Beban,  110  D.  B.  888,  28  L.  ed. 
IBS,  4  Sup,  Ct.  Rep,  81. 

And  failure  to  prove  profits  In  an  action  for 
breach  ol  contract  will  not  prevent  the  party 
from  recovering  bis  losses  for  actual  outlay 
and  expenditure.     Ibtd. 

'  id  where  salt  Is  brought  by  a  party  for  tbe 
wrongful  breaking  up  and  annulltag  of  a  con- 

on  which  It  is  claimed  large  profits  woDld 

have  been  realised,  It  Is  sdmisslbls  to  abow. 
can  be  clearly  made  to  appear,  that  It  waa 
impottlbte  tor  the  party  to  bava  eoMpJetsd  the 
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Tolvijig  on  bim  1^  virtue  of  the  toutraet  to 
tboroughly  develop  and  work  the  territory 
allotted  to  him.  That  from  the  time  he  flnt 
became  manager  for  the  defendant,  up  to  the 
breach  of  the  contract  by  it,  he  thoroughly 
worked  and  developed  the  bUBinesB  in  tXl  of 
the  territory  allotted  to  him,  and  haa  not 
neglected  or  refused  to  do  the  same.  That 
during  the  time  he  waa  bo  engaged  he  hod 
eorrespondence  with  no  lesi  than  300  aub- 
Bgents  in  regard  to  canvasaing,  Boliciting, 
a.nd  securing  policies  of  ingurance  for  the  de- 
fendant in  the  atate  of  Texaa,  and  during 
that  time  ha«  had  not  leas  than  100  agents 
actively  at  work  soliciting  and  aecuriog  for 
the  defendant  poliries  of  insurance  of  the 
claases  described  in  the  otmtract.  That  the 
defendant  ia  the  only  insurance  company  of 
the  natural  premium  and  old- line  inau ranee 
companies  that  writes  under-average  insur- 


ance and  substandard  insunuioe  (that  is.  In- 
surance upon  negroea ;  saloon  keepers ;  per- 
sons of  over  and  under  weights;  persons  of 
light  phyaical  impairment;  debtors  or  cred- 
itors; persona  of  heart  murmur;  telephone, 
telegraph,  aawmill,  and  railroad  men  and 
women),  and  that  by  reason  thereof  the 
plaintiff's  contract  with  the  defendant  was 
a  moat  advantageous  end  profitable  one  to 
the  plaintiff,  as  all  of  these  risks  are  much 
more  easily  procured  than  firat-clase  risks  or 
standard  insurance.  That  up  to  the  time  of 
the  breach  by  the  defendant  the  plaintiff  had 
fully  and  faithfully  carried  out  his  part  of 
the  cMitrsct,  and  performed  all  other  duties 
required  of  him  t^  the  ofBceii  of  the  com- 
pany. That  he  has  made  a  acientiSs  study 
of  the  insurance  buaineas  for  years,  and  is  a 
person  of  great  experience  in  that  business, 
and  possessed  of  more  than  ordinary  push 


contract  bad  he  not  been  Interfered  with,  foi 
Ihe  puriraae  of  ibowlng-  that  the  loss  ot  tba 
profllB  which  would  bare  been  reallted  bf  the 
ramp  let  Ion  ot  the  ran  tract  was  attributable.  In 
part  at  leeat,  to  bis  laabllltj  to  fnlfll  It,  and 
not  BlloKelher  Co  Its  breach  b;  the  other  part;. 
Waco  Tap  H.  Co.  v.  Shirley,  4G  Tei.  3SG. 

But  where  oTldenco  la  offered  In  an  action 
upon  a  contract,  merel;  on  the  hTpotheala  that, 
ilthonKb  the  platotlff  had  not  violated  the  con- 
tract on  bla  part,  ha  evldentlT  would  have  been 
nnable  to  complete  It.  for  tbe  purpose  ot  show- 
ing that  tbe  loaa  ot  the  proQts  were  attribut- 
able. In  part  at  least,  to  bis  own  Inabllltr  to 
rnlfll  It.  and  not  altOBether  to  tba  breach  b; 
the  defendant.  It  must  be  ahomi  befoud  all 
reasonable  doabt,  In  view  of  all  the  facta  of 
the  case,  that  Ihe  anddpated  result  must  have 
inaned  In  tbe  near  future,  If  It  had  not  been 
anticipated  b;  the  termination  of  the  contract. 


c  Effect  of  remotenttt. 


Proflta.  li 


icoverable,  mnat  flow  directi; 
ana  naiurajiy  rrom  the  breach  of  contract  aud 
must  not  be  the  remote,  but  tbe  proximate,  con- 
sequence of  such  breach.  OrlSIn  v.  Colvcr.  16 
-V.  V.  4S9,  S9  Am.  Dec.  T18 :  Mlltoo  v.  Hudson 
niTcr  8.  B.  Co.  37  N,  T.  214 :  Boutin  v,  Rudd, 
n  C.  C.  A.  G2e,  SS  v.  B.  App.  B2S.  82  Fed. 
BSD ;  BclBhani  v.  Carllstc.  78  Ala.  243.  M  Am. 
&tp.  2S :  Shoemaker  v.  Acker,  llfl  Cal.  239,  48 
Pac.  (13. 

And  must  not  embrace  apecolatlvB  proflta  or 
dauiaKes,  which  could  have  been  avoided  bj  rea- 
sonable exertions  ot  the  Injured  party.  Milton 
T.  Hudson  Hlver  8.  B.  Co.  37  N.  Y.  214. 

ProQta  Inst  aa  tbe  direct  result  of  a  breacb  ot 

ihey  are  not  so  conjectural  and  remote  aa  to 
bf  IncBpable  of  ascertainment  with  reasonable 
c«rlnintT.  Shepard  v.  Milwaukee  GBsllBht  Co. 
15  Wla.  RIS.  82  Am.  Dec.  6T9 ;  Bell  v.  Rej- 
nolda,  78  Ala.  511.  Bfl  Am.  Rep.  62 ;  Hodges  v. 
Fries.  34  Fla.  fl3,  15  8a.  <IS2. 

But  possible,  or  even  probable,  proflts  which 
niiiihl;  have  been  realized  bad  It  not  t>een  for  a 
ir»ach  of  contract,  are  too  remote  for  recovery 
as  dnmatrea  for  tbe  breach.  Pollock  v.  Gantt, 
eg  Ala.  3T3.  44  Am.  Rep.  S19. 

Tbe  :ceneral  mie  la  that  no  damBxes  are  re- 
fOTerable  for  a  breach  of  contract  except  anch 
as  are  tbe  direct  and  proximate  result  of  the 
breach  complained  of,  and  which  muat  have 
been  foreseen,  and  ace  deemed  lo  havo  been 
taken  Into  account  by  the  partlee  at  the  time 
of  niterlnc  Into  It     WaJcath  v.  Whittekind,  20 


The  qoeatlon  as  to  whether  loss  of  proflta 
will  be  allowed  aa  damages  for  breach  of  con- 
tract Is.  Would  tbe  loaa  of  proflta  be  the  direct 
result  of  the  breach,  and.  would  anch  loss  rea- 
sonably be  aapposed  to  have  entered  Into  the 
contemplation  of  the  parties  at  the  -time  o( 
maklDS  the  contract?  Alamo  Mills  Co.  v.  Her- 
culea  Iron  Works,  1  Tax  Civ.  App.  683,  32  S. 
W.  1097, 

And  the  method  of  arriving  at  the  damages, 
by  estimating  the  proliable  profits  that  could 
have  been  made  If  the  contract  had  been  per- 
formed. Is  too  tmcertalD  and  apeculatlve,  ex- 
cept In  cases  wbere  the  poaslble  or  probable 
proflta  are  the  very  object  o(  tbe  contract,  and 
are  neceasarlly  In  the  contemplation  of  the  par- 
ties. Washington  A  G.  K.  Co.  v.  American  Car 
Co.  D  App.  D.  C.  fi24. 

And  the  loss  of  any  specntstlon  or  enterprise 
into  which  a  party  may  have  embarked,  relylns 
upon  the  pruceeda  to  be  derived  from  the  fnl- 
Qlment  of  an  eilatlng  contract,  conatltatea  no 
part  of  the  damagea  to  be  recovered,  bot  the 
proflta  or  advantages  which  are  the  direct  and 
Immediate  frolta  of  the  contract  entered  Into 
between  tbe  parties  may  be  recovered.  Cats* 
V.  SpaAman,  78  Tex.  619,  11  B.  W.  S4B. 

time  tor  performance  has  expired,  and  the  ele- 
ment a  out  of  which  proflta  were  to  arise  can 
he  ascertained  and  proved  with  reaeonahle  cer- 
tainty, and  especially  when  the  compensation 
for  performaiice  la  Bied  by  the  agreement  of 
tbe  partlen,  the  dllference  between  the  coat  of 
performance  and  the  compensation  agreed  opon 
may  be  recovered  as  actual  damnges  Buffered  by 
the  aggrieved  party,  whether  they  are  called 
gains  prevented  or  proflts  lost,  aa  such  dam- 
ages are  tbe  direct  consequences  of  the  breach. 
Leonard  v.  Beaudry,  88  Mich.  SI 2,  86  N.  W. 
S8. 

And  where  proflta  would  have  directly  and 
certainly  resulted  If  tbe  provisions  of  a  con- 
tract had  been  compiled  with,  the  refusal  to 
perform  such  conditions,  and  the  deprivation 
of  Ihe  party  Injnred  of  the  profils  which  would 
have  resnited  therefrom,  are  a  direct  Injury 
properly  measured  by  the  amount  of  eiicb  prof- 
lta. Richmond  v.  Dubuque  A  8.  C.  R.  Co.  40 
Iowa.  264  :  Morey  V.  King,  49  Vt.  304. 

And  profits  which  are  the  legal  and  natural 
result  of  a  contract,  though  to  some  eitcot 
contluBenf.  ore  not  too  remote  to  be  recovered. 
— eBoeclally  where  they  are  auoh  as  may  be 
fairly  ami  rcHsonahly  considered  aa  arising, 
either  naturally   from    the   breach    of   the   con. 

to  have  been  In  the  contemplation  of  both  par- 
ties at  tbe  time  tbey  entered  Into  the  contract 


Vmtbd  States  Ciscuet  CounT  of  Appkau. 


Jan., 


Knd  energy,  tact  and  Mgacity,  and  U  In  everj 
way  well  fitted  for  the  duties  that  devolved 
ujion  him  under  the  contrai^t.  That  at  the 
time  he  purchaaed  the  contract  he  paid  there- 
for Jl,500  in  cash,  with  the  knowledge  aad 
consent  of  the  defendant.  That  the  contract 
could  Dot  have  been  purchated  for  lees  mon- 
ey, and  that  the  price  paid  for  it  was  reaaou- 
able.  That  in  order  to  put  the  businesB  of 
the  defendant  on  a  firm  footing  in  Texas,  ao 
as  to  readily  procure  applicants  to  take  poli- 
cies in  that  company,  it  was  neceieary  to  ad- 
vertise the  aame,  and  to  place  the  merita 
thereof  before  tlie  people  of  Texas,  and  that 
in  order  to  do  this  he  had  many  thousands 
of  circulars  printed,  setting  forth  Uie  advan- 
tages of  the  company,  and  the  beneSts  to  be 
derived  therefrom  hy  those  who  would  take 
policies  therein.  That  he  had  these  circulars 
distributed  all  ever  the  state  of  Tevas;  send- 


ing them  to  many  thousands  of  persons  who 
would  be  likely  to  take  insurance  in  the  com- 
pany, and  especially  to  a  great  many  insur- 
ance asenta.  That,  in  addition  to  his  cor- 
respondenca  with  »  great  many  insurane* 
agents  in  different  parts  of  Texas,  and  his 
employment  of  over  100  men  to  work  under 
him  to  solicit  and  sell  insurance  for  the  de- 
fendant company  in  that  state,  be  was  com- 
pelled to  go  in  person  to  different  cities  of 
the  state,  and  see  the  stents,  and  give  them 
proper  instructions  for  procuring  applicants 
for  inaurance  in  the  defendant  CMnpany,  and 
was  compelled  to  incur  reasonable  expendi- 
tures incident  to  such  traveling  and  estab- 
lishing Buba|^ncieB  tor  the  defendant  com- 
pany. That  the  publication  and  distribution 
of  such  literature,  the  cost  of  postage  and 
stationery  to  send  the  some,  and  his  travel- 
ing expenses  incurred,  amounted  to  the  rea- 


a*  a  probable  result  of  a  breach  of  It.  Stewart 
V.  Lanier  Home  Co.  75  Ga.  S82. 

As  to  what  constitutes  remoteness  which 
will  afreet  a  recovery,  mee  Infra,  II.  r 

And  sec  also  Abbott  v.  Gatch,  13  Md.  314,  71 
Am.  Dec. -635 :  Alamo  Mills  Co.  v.  Hercules  Iron 
Works.  1  Tei.  Cir.  App.  883.  22  B.  W.  1097.— 
Infra,  11.  d :  WslcemaD  v.  Wbeeler  A  Wilson 
Mfg.  Co.  101  N.  Y.  205,  54  Am.  Rep.  <t7S.  4 
N.  E.  2S4 :  Trigs  v.  Clsy,  S8  Va.  330.  13  S.  K. 
434;  Grimn  v.  Colver,  IS  N.  Y.  4Se,  OB  Am, 
Pec.  T18.— (nfra,  II.  0;  Somen  v.  Wright.  116 
Mass.  ias.—iafra,  II.  t. 


inllno 


d.  Sffeot  of  ii>tcuUttive 

ProBls  to  ba  recovered  for  breach  of  contract 
must  not  be  conjectural  or  speculative  Id  Ibelr 
nature,  or  dependent  upon  tbe  cbancea  ot  busi- 
ness or  otber  contingendeii,  and  must  have 
some  reCerence  to  tbe  nature  ot  tbe  contract 
and  breach  complained  of.  McKlnnon  v.  Mc- 
ISvi-an,  4S  Mich.  106,  42  Am.  Bep.  458.  11  N.  W. 
826. 

In  simple  brpaches  of  contract,  the  nature 
ol  the  tblng  admitting  of  certainly  and  preci- 
sion, the  plBlntirT  Is  not  entitled  to  dnmnges  for 
fancied  or  probable  ad  van  I  age  he  might  have 
derived  (rotn  his  contract.  UcWblrler  v.  Doug- 
las, 1  Coldw.  501. 

And  proflts  wblch  are  specalatlvfl  Hud  con- 
Jeclural.  snd  cannat  be  Eneasured  b;  the  usna! 
rules  of  evidence  to  s  reasonable  degree  of  cer- 
tainty, are  not  recoverable  as  damages  In  ac- 
tions for  breach  of  contract.  Faola  Uss  Co.  t. 
PaniB  Glass  Co.  60  Kan.  614.  44  Pac.  621; 
Dantorth  v.  Tennessee  A  C.  R.  Co.  9S  Ala.  614. 
11  ao.  60;  AUlDson  v.  Morse,  63  Micb.  276, 
29  N.  W  711  ;  Dorloeourt  v.  Lacroli.  29  La. 
Ann.  2S6:  Vlcksburg  A  M.  R,  Co.  v,  Ragadale. 
46  Mlsa.  45S:  Hamilton  v.  McPherson.  28  M.  Y. 
72.  84  Am.  Dee.  330:  Dadds  v.  Hakes.  114  N. 
V.  2S0,  SI  N.  E,  BUS;  While  v.  Miller.  71  N.  Y. 
118.  27  Am.  Rep.  13:  Grlfflu  V.  Colver.  18  N.  Y. 
489.  69  Am.  Dec.  718:  Milton  v.  Hudson  Hlver 
8.  B.  Co.  37  N.  r.  214;  Ilendrlclt  v.  Stewart. 
I  Overt.  476  ;  Anvil  Mln.  Co.  i-.  Humble,  ].'>3  C, 
S.  540,  38  L.  ed.  814,  14  Sup.  CI.  Rep.  B76  : 
Western  U.  Teleg.  Co.  v.  Short,  63  Arlt.  434, 
9  L.  R.  A.  744.  14  3.  W.  648  ;  McWhlrter  v. 
Douglas.  I  Coldw.  501 ;  Wolcott  v.  Mount.  36 
N.  J.  L.  262,  13  Am.  Rep.  438 :  Brlgbsm  v.  Car- 
lisle. 78  Ala.  243,  66  Am.  Rep.  28:  rrlestlj  v. 
Northern  Indiana  A  C.  R.  Co.  26  III,  205,  79 
Am.   Dec.   369:  OlmsCead  v.  Burke,  25  HI.  86. 

And  they  are  not  generslly  regarded  as  an 
element   In   estimating  damages  (or  breach  of 
contract.    Brlgham  t.  Carlisle,  T8  Ala.  S43,  56 
Am.  Rep.  28. 
S3  L.B.  A, 


When  a  claim  Is  made  for  damages  arising 
from  breach  of  contract,  and  evidence  Is  offered 

to  show  losses  of  profits  wblcb  might  have 
been  rcBlIicd  From  a  pertormance  of  tbe  con- 
tract, the  question  to  be  determined  Is.  wheth- 
er the  damages  claimed  are  too  conjectural, 
speculative,  or  contingent  to  form  a  safe  basis 
for  estimating  damages.  Leonard  v.  Beaudry. 
88  Mich.  312.  36  N.  W.  S8. 

And  damagei  tor  breach  at  contract  con 
be  recovered  when  the;  are  averred  and  p 
AS  tbe  natural,  direct,  and  certain  Ff.'sult  of 
the  breach,  excluding  probable  proSts  and  pros- 
pective or  speculstlvo  damoges.  Jones  v. 
Nathrop,  7  Colo.  1,  1  Pac.  43S ;  Lavens  v.  Lleb. 
Vi  App.  DIv.  48T,  42  N.  Y.  Supp.  001. 

■      )  to   speculate 


only 


have 


slotied,  and  where  It  Is  uncertain  whetber  there 
bas  been  a  loss  of  proflta  br  a  violation  of  the 
contract  In  suit,  none  can  be  recovered.  Leach 
V.  New  York,  N.  H.  A  H.  R.  Co.  89  Hun,  3TT, 
35  N.  Y.  Supp.  306. 

And  loss  ot  profits,  tboagh  the  nilaral  and 
prohnble  result  or  a  breach  of  a  contract,  and 
thoiifdi    they    may    be    reaaonablr    anticipated 

Ibey  are  so  speculative  and  so  contingent  that 
their  amount  Is  not  susceptible  of  proof  with 
nnj  reasonable  degree  ot  certainty.  Central 
Trust  Co.  V.   Clark,  84  C.  C.  A.  364,  B2  Fed. 

The  general  mie  Is  that  specalatlve  profits 
are  too  remote  to  be  Included  In  the  estimate 
of  damages  In  an  action  on  contract,  becausa 
ther  are  not  presumed  to  have  been  contem- 
plated by  the  parties  at  tbe  time,  Abbott  v. 
Gatch.  13  Md.  314,  Tl  Am.  Dec.  636. 

And  damages  for  supposed  profits,  based  op- 
en speculative  opinions  of  witnesses,  will  not 
be  allowed.  Dorloeourt  v.  Lacroli.  29  La.  Ann. 
288 :  Gobet  v,  Munlelpallty  No.  One,  11  La. 
Ann.  300. 

Praflts  are  considered  uncertain,  and  not  re- 
coverable, where  they  are  purely  speculative 
In  their  nature,  and  depend  upon  so  many  In- 
calculable contingencies  as  to  make  It  Imprac- 
ticable to  determine  them  definitely  by  any 
truatBorthy  mode  of  compufstlon.  Bell  T. 
Reynolds.  78  Als,  511,  66  Am.  Rep.  52, 

And  If  a  contract  was  msde  with  reference 
to  embarking  In  b  new  business,  sncb  as  sawing 
lumber  (or  market,  the  speculative  profits 
which  talgbt  be  supposed  to  have  arisen  there- 
tram,  bat  wblcb  were  defeated  because  ot  a 
breach  o(  the  contract,  wblcb  delayed  the  busi- 
ness, cannot  b«  looked  to  as  an  element  o(  dnm- 
ages,  OB  they  are  dependent  largely  npou  other 


Wblu  t.  Katio»a.l  Liiric  Ajibociation  of  Habtvoiui. 


89 


■onable  Bum  of  fl,00O,  made  up  as  follows: 
Expended  for  poaUge,  $700  ^  for  printing 
circulars  and  stationerj,  £100;  and  for  trav- 
eling expenses,  $200.  That,  from  the  time 
he  acquired  the  contract  until  the  aame  was 
breached  by  the  defendant,  be  gave  all  of  his 
time  la  the  faithful  perforpnance  of  tiie  serv- 
ices required,  and  that  for  the  period  thus 
engaged,  namely,  ten  months,  his  flervicea 
were  reasonably  worth  $250  per  month,  mak- 
ing for  the  ten  months  S2,500,  which  is  an 
«otire  loss  to  the  plaintiff,  by  reason  of  the 
defendant's  breaching  its  contract.  That  it 
was  necessary  to  do  a  great  deal  wore  work 
durina  the  first  twelve  months  after  the 
plaintiff  acquired  the  contract,  in  order  to 
establish  the  company  in  Texas,  than  at  any 
other  time  thereafter.  That  during  the 
time  of  the  plaintiff's  service  he  did  succeed 
in  writing  about  $190,000  of  ' 


the  deiendant  company,  and  applicants  in 
Texas  acquired  policies  of  insurance  in  the 
defendant  company,  aggregating  that  amount 
by  and  through  his  efforts  prior  to  the  ilate  of 
the  breach  of  the  contract  by  the  defendant, 
and  while  he  was  advertising  the  com^jany 
and  eetabliabing  agencies.  That  the  great- 
er part  of  the  insurance  thus  written  by  hiui 
were  rejected  risks  from  the  Hartford  Life 
t  Annuity  Association  and  from  other  in- 
surance companies.  That  the  business  of  the 
defendant  company  in  Texas  was  daily  in- 
creasing, and  that  after  tbe  date  of  the 
breach  of  the  contract  by  the  defendant,  by 
roHsou  of  the  premises  in  his  petition  alleged, 
it  would  have  involved  comparatively  littlo 
trouble  and  expense  for  the  plaintiff  to  have 
fully  performed  his  contract  in  Texas  for  the 
remainder  of  the  ten  years,  and  to  have  con- 
stantly increased  the  amoun'     ' ' 


roDtlnsenelef.  Vlckibars  A  U.  B.  Co.  v.  Bags- 
dale.  46  UIm.  456. 

Sot  does  the  law  contemplate  imtemaltr  for 
the  lose  ol  proflti  4  partj  siipposes  ha  would 
have  derived  from  some  business  he  clalniB 
be  would  bare  pursued  U  he  bad  not  made  the 
contract  arieged  to  have  been  violated.  Blg- 
Dey  T.  Monelte,  47  T^.  Ann.  64S,  IT  8o.  211. 

Tbe  rent  of  a  mill  or  other  similar  propertr, 
tbe  price  which  sboald  be  paid  for  the  cbarter 
ol  a  Bteainboat  or  the  use  of  macblnerj.  etc., 
■re  not  only  susceptible  of  mare  exact  and  defln- 
Ite  proof,  but  would  as  a  geuerat  rule  be  found 
to  ba  a  more  exact  measure  of  the  damages  sus- 
tained. In  actions  tor  a  breach  of  the  contract, 
nmsiderinic  the  contlngenclea  and  hazards  at- 
trnilliijc  tbe  prosecution  of  moat  kinds  of  busl- 
om,  than  anj  estimate  of  anticipated  praflta, 
Jnat  aa  tbe  ordlnar;  rate  of  interest  Is  a  more 
accurate  meaaure  of  damages  saatalned  In  con- 
•equence  of  tbe  nonpaj'ment  of  a  debt  than 
aor  speculative  profit  wblch  the  creditor  mlgbt 
expect  to  reallte  from  the  uae  of  tbe  moner- 
OniHn  V.  CoWer.  16  N.  T,  489,  69  Am.  Dec. 
TIS,  dictum. 

»o.  In  State  r.  Ward,  9  Helak.  132,  It  was 
•aid  that  tbe  plaintiff  In  an  action  for  breach 
of  a  Blmple  contract  Is  not  entitled  to  damagea 
for  an;  fancied  or  probable  advantage  he  might 


tract, 
property,  and  r 


c  the  CI 
:  loB 


But  the  law  contemplates,  !□  caae  of  con- 
tract* broken,  two  elements  of  damage,  Orgt, 
loaies  auatalned,  and  second,  gains  prevented. 
Bulkley  V.  United  Statea.  T  Ct.  CI.  54 T. 

And  while  proflts  when  contingent  or  specn- 
latlvc,  or  when  their  loss  la  not  tbe  oatursl  and 
proxlmAta  result  of  the  breach  of  a  contract, 
are  not  recoverable,  thej  are  allowed  when  the]' 
form  a  conacltuent  element  of  the  contract,  and 
Che  amount  can  be  estimated  with  reasonable 
certainty  from  established  data.  Bnodgraaa  v. 
Revnolda.  79  Ala.  452.  K8  Am.  Rep.  (101. 

Wbenever  proOts  are  rejected 


e  subjec 


nuny  contingencies,  and  are  too  dependent  up- 
on the  fluctuations  of  market  and  the  chances 
of  bnslneas.  to  coUBtltuCe  a  safe  criterion  for 
an  estimate  ot  damages.  Orlffln  v.  Colver,  16 
N.  Y.  489.  69  Am.  Dec.  718. 

In  the  above  case  It  waa  said  that  Master. 
ton  V.  Brooklyn,  7  Hill.  61.  42  Am.  Dec.  38. 
wblch  Is  a  leading  caae  with  reference  to  sale 
of  articles  to  be  manufactured,  simply  goes  to 
•npport  tbe  other  branch  of  the  rule :  namelj. 
that  profits  are  allowed  where  they  do  not  de- 
IMnd  npon  the  cbancea  of  trade,  and  upon  tbe 
market  value  of  gooda,  the  price  of  labor,  tbe 


ost  at  transportation,  and  other  qnestlona  of 
.  like  nature,  which  can  be  rendered  reasonably 

ectaln  by  evidence. 

And  the  court  commented  on,  and  explained, 
tlanch^ird  v.  Ely.  21  Wend.  342,  34  Am.  Dec 
:oO.  tnfra.  III.  b,  2,  b,  saying  that  It  must 
iBve  proceeded  upon  the  ground  that  the 


lany 


ontlD- 


EenelCB,  and  too  dependent  upon  the  fluc.__ 
tlona  of  market  and  cbancea  of  bnelneSH.  to 
constitute  a  safe  criterion  for  an  estimate  of 
rlnmages:  and  the  damages  must  have  been  dis. 
allowed,  because  they  consisted  of  proflts  de- 
pending. Dot,  as  In  tbe  case  of  a  contract  to 
transport  goods,  upon  a  mere  question  of  mar- 
ket value,  but  upon  the  fluctuations  of  travel 
and  of  freight,  and  many  otber  contingencies. 

Conjectural  proflts  are  not  allowed  for 
breaeb  of  contract,  not  for  tbe  reaaon  that 
proflts  are  prescribed,  but  because  they  are  un. 
certain.  If  profltg  become  suWclcntly  certain, 
and  ore  tbe  direct  result  of  the  breach,  and  the 
parties  are  In  possession  of  such  facts  as  would 
ch.irge  them  as  reasonably  Intelligent  men  with 
the  probable  consequciiiceB  of  tbe  breach,  they 
may  be  recovered.  Alamo  Mills  Co.  v.  Hercules 
Iron  Works,  1  Tex.  Civ.  App.  683,  22  S.  W. 
109T. 

And  the  profits  of  a  regular  and  established 
business,  the  valtie  of  which  may  be  ascer- 
tained, are  not  contingent  and  speculative  la 
the  sense  tbat  excludes  profits  from  tbe  consid- 
eration of  the  Jnry  as  an  element  of  damages 
In  an  action  for  breach  of  contract.  Goebel 
V.  Hough.  26  Minn.  2S2,  2  N.  W.  847  ;  Lavena 
V.  Lleb.  12  App.  Dlv.  4ST,  42  N.  Y.  Supp.  001. 

And  where  a  party  undertakes  to  perform 
a  contract  within  a  reasonable  time,  and  falls 
to  do  Bo,  nnd  the  other  party  claims  for  profits 
he  would  have  made  bad  tbe  contract  been  per- 
formed, the  Jury  In  an  action  for  the  breaeb 
Is  not  bound  to  adopt  any  speclflc  contract 
tbat  may  have  been  made,  but  ma;  aesesa  dam- 
ages for  proOts.  If  reasonable  evidence  Is  given 
that  tbe  profits  would  have  been  made  as 
claimed.  Waters  v.  Towers,  8  Eieh.  401,  22 
L.  1.  Eicb.  N.  a.  186,  20  Eng.  L.  &  Eq.  410. 

While  a  person  seeking  to  recover  tor  breach 
of  a  contract  from  which  a  share  of  tbe  prof- 
its of  a  business  would  have  accrued  cannot 
recover  damages  wblch  are  uncertain,  specu- 
lative, and  contingent,  be  Is  not  required  to 
prove,  eltber  that  proflta  would  bare  accrued, 
or  the  amount  of  them,  by  any  other  or  higher 
evidence   than  one   Is  compelled  to  produce  1 


ICtlOD 


rby 


fair  preponderance  a!  the  evidence  that  prof- 
be    bu  sine  BO,    and    produces    such    evidence    aa 


UMrrsD  Statbc  CiitcuiT  Cousr  or  Affkau, 


er  baring  io  advertiied  the  comptut?,  estab- 
lished agencies,  aod  placed  tlie  buainess  of 
the  defendant  on  a  solid  basis  in  the  BtB.t«. 
That,  Qotwithstandine  the  facts  in  the  preni- 

isea,  the  defendant  did   on  December -, 

1896,  violate  and  breach  its  contract,  in  the 
foltowing  flagrant  manner,  to  wit:  It  did 
on  that  date,  without  the  knowledice  and 
mjnseut  of  the  plaintiff,  employ  the  Hartford 
Life  t  Annuity  Association,  and  the  firm  of 
Harris  &  Patteraon,  of  the  inty  of  Dallas,  in- 
BU ranee  agents,  and  a  great  many  other 
agents  and  insurance  companiea  doin^  busi- 
ness in  the  state  of  Teicas,  to  solicit  and  pro- 
cure applicants  for  policies  of  insurance  for 
the  defendant,  and  especially  to  procure  sub- 
•tandard  risks  or  insurance  for  it,  and  to 
solicit  and  procure  applications  of  persons  to 
become  members  of  or  policy  holders  in  the 
defendant  company,  and  did  on  that  date. 


persons  in  the  state  ol  . 
and  did  on  that  date,  without  the  knowledge 
and  conMnt  of  the  plaintiff,  employ  said  in- 
surance companies  and  agents  to  become  per- 
manent repieaentatives  and  agents  for  the- 
defendant,  in  direct  opposition  to  the  p1;;:s- 
tttf,  and  bo  procure  applicants  for  substand- 
ard and  other  insurance,  luad  to  deliver  poli- 
cies thereon  for  it  in  that  state,  and  agreed 
with  the  flrst-named  company,  the  Hartford 
Life  &  Annuity  Association,  that  the  defend- 
ant would  not  employ  or  seek  to  employ  any 
agent  employed  by  that  company,  or  accept 
business  offered  to  the  defendant  by  or 
through  any  such  agents,  thereby  depriving 
the  plaintiff  of  the  services  of  the  agents  who 
were  at  and  prior  to  that  time  in  the  employ- 


ivould  authorize  the  court  npon  lefltlmata  and 
proper  InfereDces  to  oscertsla  the  amoant  ot 
pFoflti  which  would  have  been  made,  be  Is  en- 
titled to  recover  tbem.  Laveus  v.  Lleb,  12 
App.  Dlv.  4HT.  t2  N.  Y.  Supp.  901. 

The  rale  that  tbe  probable  proQts  to  be  de- 
rived from  the  performance  of  a  contract  are 
too  speculative  and  uncertain  to  form  a  sals 
basla  lor  the  recover;  of  damages  for  a  breach 
of  lucb  contract  Is  only  true  in  cases  in  whicb 
a  safer  and  more  certain  mle  can  be  applied. 
Brincefleld  v.  Allen  (Tez.  Civ.  App.)  60  S.  W, 
1010. 

And  whenever  the  estimate  of  profits  most 
be  BciTiewhRt  conJcctQral.  tbe  damages  allowed 
■Iiould  be  moderated,  so  as  to  allow  tor  any 
partial  iincertalnt;  tbat  ma;  exist.  Sealon  v. 
Second  MimldpalltT,  3  Id.   Ann.  44. 

It  Is  for  tbe  coart.  and  not  for  tbe  Jar;,  to 
determine  what  In  an;  case  la  the  proper  rule 
ot  datnaKca,  and  whether  damages  are  specula- 
tive, and  whether  or  not  proflts  can  be 
ered  as  dimagea  In  an  action  on  coi 
Mlaalaslppl  &  R.  River'  Boom  Co.  v.  Frlnce,  84 
Ulna.  71,  21  N.  W.  344. 

■)n  thla  subject,  see  also  caaei  set  fortb 
»iipra,  II.  c,  and  Intra,  II.  e. 

And  on  the  ijueetlon  aa  to  what  conatltntes 
contingency  or  speculatlvenesa  wblcb  will  af- 
fect a  recover;,  see  tnfra,  II.  g. 

e.  Etttct  ot  uncfrtalnty  4»  amoNitt. 

The  allowance  of  profits  for  breach  of  a  con- 
tract  when  not  excluded  as  unnatural  or  re- 
mote Is  wholly  a  question  ot  the  certainty  of 
proof,  and  whenever  a  gain  prevented  Is  prov- 
able It  ma;  be  recovered.  Joake  Broa.  v.  Pleaa- 
■nta.  15  Ten.  Civ.  App.  4B3,  88  B.  W.  B86. 

Datcages  claimed  from  a  loss  of  proflts  for 
breach  of  an  eiecutocy  contract,  though  the 
ordinar;  and  natural  or  even  necessary  result 
Of  the  breach,  muat  be  rejected.  If  In  their  ns. 
tore  they  are  uncertain.  GrlOln  v.  Colver.  16 
N.  Y.  488,  89  Am.  Dec.  718. 

And  where  the  measure  of  damages  for  the 
breach  of  a  special  contract  Is  the  loss  ot  prof- 
its, and  there  are  no  atlegstloQB  abowlng  what 
tbe  proflts  would  be.  there  can  be  a  recover;  for 
nomlual  damages  only.  Singer  Mfg.  Co.  v. 
Potta,  69  Minn.  240,  61  N.  W.  28. 

So,  to  entitle  a  defendant  sued  npon  contract 
to  n  reduction  of  the  recovery  In  the  way  ot  a 
recoupment  ot  damHgcs  for  the  partial  failure 
ot  the  platntm  to  perform  on  his  part,  tbe  dam- 
agGB  claimed  must  be  capable  of  computation 
with  reaaonahle  certainty  and  precision,  and 
■Dch  ■■  might  be  recovered  In  a  croaa  action 
Pettee  v.  Tenneasea  U(g.  Co.  1  Sneed,  881. 
53  L.  R.  A. 


The  regulslle  to  the  alEowaoca  of  proflts  aa 
damages  for  a  breach  of  contract  Is  some  stand- 
ard, aa  regular  market  values  or  other  estab- 
lished data,  by  reference  te  which  the  amount 
may  be  satisfactorily  ascertained.  Hodgea  v. 
Frlei,  S4  Fla.  03,  IS  So.  S82. 

And  loss  of  proflts  In  a  business  cannot  be 
allowed  unless  the  data  of  estimation  are  lo 
certain  and  deflnlte  that  tbe;  can  be  ascer- 
tained reasonably  b;  calculation.  Texas  Uexl- 
ran  R.  Co.  v.  Wlllla,  3  Tex.  App.  Civ.  Caa. 
(WIllsoD)  I  71,  p.  94:  VIcksbnrg  &  U.  B.  Co. 
v.  Racsd-ile,  46  Utss.  4E8. 

Courts  refuse  to  allow  them  when  the;  are 
remote,  Imaginary,  or  Impossible  ot  ascertaln- 
ment.  but  not  wbere  the;  are  Immediate,  and 
there  are  criteria  b;  which  an  estimate  ot  their 
amount,  approximately  accurate,  can  be  made. 
Goldhammer  v.  D;er,  T  Colo.  App.  26,  42  Pac. 
177 ;  Cohn  v.  Norton,  BT  Conn.  480,  B  L.  B.  A. 
G72.  IS  Atl.  BBS. 

Damagea  tor  the  loss  of  a  contract  may  be 
recovered  where  the  plalotlll  haa  been  prevented 
from  performing  It  by  the  default  of  the  de- 
fendant, but  there  must  be  evidence  from  which 
such  damages  can  be  estimated.  Lenti  v. 
Choteau,   42  Pa.  435. 

A  person  complaining  of  ■  breach  ot  a  con- 
Iract,  however.  Is  not  deprived  of  the  right 
to  recover  tor  proBta,  with  a  view  to  which  th» 


e  they 


eitenC  ancertain  and  problematical.  Wakeman 
V.  Wheeler  A  Wilson  Mfg.  Co.  101  N.  Y.  203, 
54  Am.  Rep.  670,  4  N.  C  264. 

The  rule  tbat  speculative  damages  cannot  be 
recovered  applfea  where  it  Is  uncertain  whether 
damagea  were  sustained  at  all  from  the  breacb 

in  amount.  Trigg  v.  Clay,  88  Vs.  330.  13  8.  E. 
434  ;  Blasen  v.  Thompaon.  23  Or.  239,  18  L.  H. 
A.  315.  31  Pac.  647 :  Myers  T.  Sea  Beach  R.  Co. 
i3  App.  Dlv.  B73,  60  N.  Y.  Supp.  284. 

Proof  ot  amount  to  a  reasonable  certainty  la 
sumclent.  Falrchlld  v.  Rogers.  32  Minn.  269, 
20  N.  W.  101 :  Tsylor  Mfg.  Co.  v.  Hatcber,  8 
L.  B.  A.  587,  30  Fed.  440. 

T'^apeclally  where,  by  the  action  of  the  party 
at  fault,  the  proflta  of  a  contract  entered  Into 
by  him.  which  would  accrue  to  the  other  party, 
bave  been  preveuted.  Taylor  Mfg.  Co.  v. 
Hatcher,  3  L.  H.  A.  587.  3B  Fed.  440. 

Where  a  person  has  violated  a  contract,  he 
cannot  be  permitted  to  escape  Ilabliity  because 
the  amount  ot  the  damnge  which  is  caused  la 
uncertain ;  and  prospective  proflta,  so  tar  aa 
they  can  properly  be  proved,  and  which  would 
certainly  have  been  realised  bat  tor  the  default, 
ate  allowable  as  damsgea.  thoogh  tbe  amount 
li  uncertain.     M;ers  v.   Sea  Beach  B.  Co.  43 
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BO,  of  hia  commiBBioni  and  reDewalB  on  said 
insurance,  %ad  mllxiilj  violating  the  most 
material  proTiaionB  of  his  contract,  and  fla- 
grantly breaching  the  same,  to  the  great 
damage  of  the  plaintiff.  That,  aiter  the  de- 
fendaut  had  so  breached  the  contract,  it  em- 
ployed Adolph  J.  Miller,  and  many  other 
agents  and  agencies,  whose  names  are  nn- 
known  to  the  plaintiff,  in  Tex&a,  to  Bolicit 
applications  and  to  sell  insurance  for  it,  and 
to  do  the  work  that  the  plaintiff  could  and 
ironid  have  done,  were  it  not  for  said  breach. 
That  the  defendant,  through  ita  agents  and 
agencies,  after  the  date  of  tiie  breach,  pro- 
cured applicants  for  policies  in  the  defend- 


policies,  aa  stipulated  in  said  contract,  irere 
for  the  first  year  collected  by  the  defendant 
and  its  said  a^nts.  That  by  the  terms  of 
the  contract  the  plaintiff  could  and  would 
have  written  such  insurance,  and  have  col- 
lected on  ail  the  same  an  average  of  j21)  pre- 
mium per  1 1,000  the  average  amount 
charged  and  required  by  the  defendant,  in  ac- 
cordance with  said  contract,  as  premium 
therefor  for  the  first  year  of  said  insurance, 
and  said  premium  has  been  and  will  be  col- 
lected by  the  defendant  on  said  policies  for 
each  year  after  the  first  year,  and  that  by 
the  t«rma  of  his  contract  he  would  havs 
earned  and  been  entitled  to  receive  an  aver- 
age of  70  per  cent  of  the  first  year's  premi- 
nma  on  all  of  said  insurance,  to  wit,  the  sum 
of  $14  on  the  £1,000,  as  provided  by  the  con- 
tract. That  the  costs  and  expenses  of  every 
nature  whatever  in  procuring  and  writing 


App.  DIv.  013,  60  N.  Y.  8app.  284 :  Btowell  v. 
Gntenwlch  Ins.  Co.  20  App.  Dlv.  188,  46  N.  T. 
Rnpp.  802. 

And  in  *Dch  a  case  It  Is  proper  to  call  the  at- 
tention of  the  ]ary  Co  the  anbject-mBtter  of 
the  contract,  Ita  conditions,  and  eonteqaences 
which  resulted  froni  lis  hreacb.  and  permit  the 
Jury  to  say  what  vas  Its  actoal  valne  to  the 
party  Injured.  Btowell  v.  Oreennlcli  In  a  Co. 
30  App.  Dlv.  18S,  4a  y.  T.  Bnpp.  S02. 

And  where  It  appears  that  damages  have 
been  caused  by  the  breach  of  a  contract,  but 
the  amonnt  thereof  1*  uncertain  and  Incapsble 
of  ascertainment  by  computation  or  by  direct 
erldence,  the  iDjnred  party  Is  entitled  to  re- 
cover tor  tath  Idm  of  proflts  as  he  can  show 
to  be  the  direct  result  of  tba  breach.  Leach  v. 
Sew  Vork,  K.  H.  *  H.  R.  Co.  89  Han.  3TT,  SB 
N.  T.  Snpp.  SOS ;  Lanahan  v.  Hcbvct,  79  Ud. 
413.  20  Atl.  1036. 

So,  where  It  Is  certain  that  soma  loss  has 
been  aoatalned  or  damage  Incurred  In  the  way 
of  loss  ol  profits  from  a  breach  of  contract, 
and  that  such  loss  or  damsBe  Is  the  direct. 
Immedlatf,  and  nstural  conaegnence  of  the 
breach  ot  contract,  but  the  amount  of  the  dam- 
age may  be  eallmated  In  a  variety  of  ways, 
the  law  nnlformlj'  adopts  that  way  of  estimat- 
ing damages  which  Is  mosf  definite  and  certain. 
Grimn  V.  Culver.  16  N.  ¥.  4S9,  60  Am.  Dec.  TIB. 

Likewise,  probable  profits  which  migbt  have 
b»eo  received,  not  remote  or  merely  speculstlvo, 
may  be  allowed  In  proof,  when  the  damsgea  are 
DDt  maeeptlble  of  estimation,  not  as  a  measure 
of  damagea,  but  to  aid  the  lury  In  eatlmsting 
the  damages.  Niagara  F.  Ins.  Co.  v.  Greene, 
TT  tnd.  504. 

And  he  who  breaks  the  contract  cannot  whol- 
ly escape  on  account  of  the  difficulty  which  bis 
own  wrong  has  produced,  of  devising  a  perfect 
measure  of  damages.  Shoemaker  v.  Acker.  116 
Cil.  239,  48  Pac.  62. 

And  where  the  misconduct  of  the  defendant 
Id  an  action  for  breach  of  contract  has  ren- 
dered proof  of  damages  dlBlcnlt,  the  court  wilt 
Bot  be  too  precise  and  eisctlni  In  regard  to  the 
eTidence  upon  which  to  base  a  claim  for  dam- 
SRCB  resulting  from  loss  of  future  proflts ;  but 
tilth  proflts  cannot  be  recovered  where  there 
«re  no  substantive  facts  proved  from  which  the 
nn-essary  Inferenrrs  can  be  drawn.  Cutting  v. 
Miner.  30  App.  Dlv.  457,  52  N.  Y.  Supp.  288. 

That  It  cannot  be  demonstrated  to  a  mathe- 
DUtknl  certainty  what  profits  would  or  would 
Dot  have  come  from  a  certain  aource  or  busi- 
ness Is  no  objection  to  their  recovery  In  an  ac- 
tion for  breach  of  contract :  and  Ihe  fact  that 
a  finding  of  prollts  rested  upon  probability  only, 
or  was  made  by  drawing  Inferences  tram  clr- 
63  L.  R.  A. 


cnmstantlal  evidence,  would  not  render  It  Im' 
proper,  It,  upon  the  evidence  aa  a  whole,  there 
was  a  bsJance  of  probability  in  favor  of  the 
recovery.  Salinger  v.  Ballnger,  69  N.  H.  BSB. 
46  Atl.  SBS. 

Where,  however,  a  breach  ot  contract  Is 
shown  for  which  the  loss  ot  profits  la  recovsr- 
able  as  damages,  bat  the  damages  are  not  estab- 
lished with  legal  certainty,  the  Jodgment 
■gainst  the  party  Injured  should  not  be  flnal ; 
It  should  be  one  of  nonsuit  only.  Smith  v. 
Thlelan,  17  Lb.  Ann.  230. 

So.  the  tortious  refusal  ot  a  party  to  a  con- 
tract to  perform  It  anthorlzea  the  other  party 
to  show.  In  order  to  prove  with  reasooable  cer- 
tainty what  the  proflts  would  have  been,  the 
particular  tacts  which  transpired,  and  the  en- 
tire transaction  on  which  the  claim  and  erpec- 
tatlon  of  proflts  Is  founded.  Taylor  Ufg.  Co. 
V.  Hatcher.  3  L.  B.  A.  S8T,  SO  Fed.  440. 

One  wbo  seeks  to  recover  for  the  loss  of  prof- 
its on  account  of  a  breach  of  contract  has  ths 
harden  of  showing  by  proof,  both  bis  right  to 
recover,  and  the  messnre  or  eiteot  of  the  In- 
jury for  which  he  demands  compensation,  and 
the  fact  that  the  contemplated  profit  would  have 
been  reallied  but  for  the  breach  complained  of, 
and  the  amount  tbereof.  Falrchlld  v.  itogera, 
32  Minn.  2«0,  20  N.  W.  IBJ  ;  Ramsey  v.  Holmes 
Electric  Protective  Co.  SS  Wis.  174.  55  N.  W. 
391. 

And  where  the  evldenon  shows  nothing  be- 
yond proof  of  gross  receipts,  no  recovery  can  be 
had.  Banisey  v.  Holmes  Bleetrlc  Protective 
Co.  86  Wis.  174,  S5  N,  W.  BUI. 

A  claim  for  damagea.  conslatlng  at  the  prof- 
its which  would  have  accrued  npon  a  contract, 
bat  which  were  lost  from  a  breach  thereof,  the 
contract  having  Iteen  performed  up  to  the  date 
ot  an  assignment  for  the  benefit  ot  creditors.  Is 
not  provable  as  a  debt  under  the  asalgameat. 
Re  Adnms,  16  Abb.  N.  C.  61. 

On  this  subject,  see  also  cases  set  forth 
fupro,  II.  e,  and  II.  d. 

And  see  Texas  Mexican  R.  Co.  v.  Willis,  S 
Tex.  App.  Civ.  Cos.  (Wlllson)  |  IT,  p.  84.  In- 
fra, II.  L 


The  general  rule  that  a  party  injured  Is  en- 
titled to  rocover  all  his  damages.  Including 
gains  prevented  as  well  ss  losses  sustained,  la 
nubject  to  the  condition  that  the  domni^es  shall 
be  such  as  may  reasonably  be  auppoaed  to  have 
been  fairly  within  the  contemplation  of  the 
partlPB  to  the  contract  at  the  time  It  was  made. 
WItherbee  v,  Meyer,   166  N.  I.  446,  GO  N.   B. 


United  Statm  Cibcoit  Coubt  o 
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to  the  plaintiff  of  $4  on  the  |1,000,  and  tiiat 
bv  reason  of  tlie  premiBee  there  is  due  to  the 

plaintiff  aa'commiBBions  on  wid  policies  so 
procured  and  isBued  by  the  defendant,  and 
which  could  and  would  have  been  procured 
by  the  plaintiff  since  said  breach,  the  sum  of 
{4,000.  That  the  policy  holders  who  actu- 
ally took  insurance  by  and  through  the  ef- 
forts of  the  plaintiff,  and  through  the  efforts 
of  the  defendant  and  its  agents,  after  the 
breach  of  the  contract,  have  paid  the  annual 
premium  to  the  defendant  on  said  policies  for 
the  first  year,  and  will  continue  to  pay  the 
premiums  on  said  policies  for  each  and  every 
year  thereafter  for  the  period  of  at  least  ten 
jrears  from  the  date  of  such  policies,  and  that 


by  reason  of  paying  the  premium  for  the  first 
year,  or  "renewing  the  insurauce,"  aa  it  is 
commonly  called,  the  plaintiff  would  liave 
been  entitled  to  and  have  earned  by  virtue  of 
the  sum  of  t2.S0  a«  renewals  an 
■■       ■ )  the 


newed  or  continu^  l^  tlw  insured  each  year" 
after  the  first  year,  and  that  by  reason  there- 
of he  ia  emtitled  to  renewals  on  all  of  the 
Solicies  already  written  and  issued  by  the 
efcndant  to  persons  in  Texas  since  March 
23,  1896,  to  the  date  of  the  filing  of  his  peti- 
tion, for  and  during  the  period  of  ten  yean 
after  the  respective  dates  of  the  first  anni- 
versary thereof,  in  accordance  with  the  con- 
tract, aggregating  the  sum  of  $20,000,  by 
reason  of  the  breach  of  the  contraet. 

The  plaintiff  prays  damages  in  the  sum  of 
$5,000  on  account  of  hia  ezpcndituree  and 


r«:  Uamllton  v.  UcPbersoD.  28  N.  T.  72,  84 
Am.  Dee.  SXO ;  Western  V.  Trleg.  Co.  v.  Short, 
D3  Ark.  434.  9  L.  B.  A.  T44,  14  8.  W.  049  :  Oo- 
bet  T.  UunLclpality  No.  One,  11  La.  Ann.  300: 
BlagetL  V.  Thompwiu.  23  Or.  236,  IS  L.  R.  A. 
Sl\  31  Pac.  047 :  Benjamin  v.  Pus«t  Sound 
Cammerclsl  Co.  12  Wasti.  4T6,  41  Pac  166: 
Boutin  T.  Rudd.  27  C.  C.  A.  G2a,  03  C.  8.  App. 
62K,  82  Fed.  eS5, 

This  was  the  rule  of  Hadlej  v,  Baiendsle,  fl 
Eich.  341,  23  L.  J.  Eicb.  N.  B.  170,  IS  Jur. 
SG8,  2e  Eng.  L.  *  Kq.  3SS.  2  C.  L.  Bep.  S17, 
which  Bincv  Its  decision  has  been  the  leading 
case,  or  at  least  the  esse  mast  treguentlj'  cited, 
not  oulr  on  the  question  of  profits  as  damsBes, 
but  niao  on  all  questions  ot  consequential  dam- 

I»aa  of  praQts  In  a  bualnesa  cannot  be  at- 

tJon  are  so  certain  and  definite  that  they  can 

then  the  party  in  fault  must  havs  had  notice, 
cllher  from  the  nature  of  the  contract,  or  by 
eiptanaclon  of  the  circumstances  st  the  time 
the  contract  was  made,  that  such  damage  would 
ensue  from  nonpertormancs.  Texas  Meilcsn 
R.  Co.  v.  Willis,  3  Tex.  App.  Civ.  Css.  (Wlllsou) 
i  71,  p.  94  ;  Vlcksburs  A  U.  B.  Co.  v.  Ragsdsle. 


Lois 
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_  robable  reeult  of  a  breach  of 
which  the  parties  ma;  have  reasonably  antlcl- 
pnted  as  the  effect  of  the  breach  under  the 
particular  clrcumstanceE  of  the  case,  which 
were  known  to  them  when  the  contract  was 
made,  and  thoa?  only,  may  be  recovered  In  an 
action  upon  the  contract.  Central  Trust  Co. 
T.  Clark,  34  C.  C.  A,  354.  02  Fed,  203  ;  Pettee 
*.  Tennessee  Mfg.  Co    1  Sneed.  381. 

A  party  Is  not  entitled.  Id  seeking  compensa- 
tion for  the  loss  ot  gains  upon  a  breach  of  a 
contract  by  tbe  other  party,  to  the  benefit  of. 
or  to  be  Indemnlfled  agnlnat,  a  contract  made 
with  a  third  person,  not  In  the  contemplation 
ol  the  parties  when  the  agreement  was  made. 
Devlin  V.  New  York,  S3  N.  Y.  8. 

The  general  rule  in  all  actions  on  contract 
Is  to  limit  the  recovery  to  an  Indemnity  for  the 
actual  Injury  sustained  without  regard  to  tbe 
profits  which  the  plslntm  has  failed  to  make, 
unless  It  shall  clearly  appear  from  the  agree- 
ment that  the  acquisition  of  certain  protlts  de- 
pended upon  the  defendant's  pnnctual  perform- 
ance, and  that  be  had  assumed  to  make  good 
•nch  a  loss  also,  ataats  v.  Ten  Byck,  3  Cal. 
lie.  2  Ara.  Dee.  2.'>4. 

But  while  proflts  o(  B  fnture  transiction  are 
as  a  general  rale  regarded  as  too  remote  to  be 
'       e  ot  damages 


ed.   which 


tbe  loss  of  profits 
cessarlly  and  directly 
arise  from  the  breacb.  and  which  must  have 
been  contemplated  by  tbe  parties  when  the  con- 
tract was  made,  may  be  recovered.  Somers  v. 
Wright,  lin  Mass.  369:  Fell  v.  Newberry,  106 
Mich.  542.  81  N.  W.  474  ;  Sehumaker  v.  Belne- 
man.  OS  Wis.  251,  74  N.  W..7SS. 

Where  the  situation  of  the  parties  to  a  eoD- 
trect  Is  such  that  supposing  their  attention 
to  have  been  directed  to  the  contingency,  they 
must  have  perceived  at  the  time  of  making  IE 
that  Ite  breach  would  probably  result  In  tbe 
loss  of  deBnlte  proflts  of  an  ascerlalnsble  na- 
ture, the  compensation  which  the  law  affords 
to  tbe  Injured  party  for  a  breach  ot  tbe  con- 
tract win  embrace  such  proflts.  Wolcott  v. 
Mount,  38  n.  J.  L.  496,  20  Am.  Rep.  425.  36  N. 
J.  L.  282,  13  Am.  Bep.  438. 

And  where  a  contract  Is  entered  Into  witb  a 
view  to  future  proflts.  sncb  profits  are  to  be 
deemed  to  be  within  the  contemplation  of  tbe 


part 


rahle 


of  the  contrant.     Wakemon  T.  Wheeler 
&  Wilson  Hfg.  Co.  101  N.  Y.  209.  B4  Am.  Rep. 

070.  1  N.  K.  264. 

So,  proflts  may  be  recovered  as  damages  tor 
Ihe  breach  of  a  contract  where  tbey  are  not  un- 
certain or  remote,  or  where  from  tbe  terms  ol 
Ihe  contract  Itself,  or  Che  special  clrcamaiances 
under  which  It  was  made.  It  may  be  reasonably 
presumed  that  they  were  within  the  Intent  and 
mutual  understanding  ot  both  parlies  at  the 
time  the  contract  was  made.  Howard  v.  Still- 
well  A  B.  Mfg.  Co.  138  D.  B.  190,  3S  L.  ed.  147. 
11  Sop.  Ct.  Rep.  600. 

And  If  the  special  circumstances  nnder  whieb 
a  contract  was  made  were  communicated  by  the 
plaintiff  to  the  defendant,  and  thus  known  to 
both  parties,  the  damages  resulting  from  the 
breach  of  such  contract,  and  which  they  would 
rensonnbly  contemplate,  would  be  the  amount 
of  Injury  which  would  ordinarily  How  from  a 
brenrb    of   contract    under    the   special    clrcum- 

blrd  v.  Barrons.  38  N.  Y.  230 :  Boutin  v.  Riidd. 
27  C.  C.  A.  526.  53  II.  S.  App.  S25.  82  Fed.  6SS. 

And  In  aui'b  case  both  the  consequences  oat- 
orally  following  from  the  breach,  and  such  con- 
sequences as  seem  natural  In  the  light  of  special 
clrcumatanceB  communicated  at  the  time, 
can  be  recovered.  Boutin  s.  Rudd.  27  C.  C.  A. 
526.  B3  U.  3.  App.  B25.  82  Fed.  685. 

The  I.riiulelana  statute  (Rev.  Civ.  Code, 
1034),  providing  that  damages  due  to  a  credi- 
tor for  breach  of  an  obligation  are  the  amount 
ot  the  loss  be  bas  sustained  and  the  prnfltn 
of  which  he  has  been  deprived,  and  that  when 
the  debtor  has  been  guilty  of  no  fraud  or  bad 
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the  valne  of  his  gervices  as  set  out  in  his  peti- 
tion, and  for  the  sum  of  (24,000,  loas  of  prof- 
its, based  upon  insurance  actual!/  written  by 
the  defendant  since  its  breach  of  its  con- 
tract, which  the  plaintiff  could  have  written 
but  for  that  breach,  and  by  reason  of  the  losa 
of  renewals  upon  all  the  insuTanee  so  writ- 
ten. OB  well  as  that  written  b^  the  plaintiH 
prior  to  the  breach.  ThJa  petition  was  filed 
on  September  9,  1896. 

On  November  22,  18BS,  the  defendant  sub- 
mitted a  general  demurrer  and  sixteen  spe- 
cial exceptions.  On  November  25th  the  par- 
ties Hied  a  written  stipulation  "that  the  jury 
it  waived."  The  judgment  recites  that  "this 
dLUse  was  regularly  called  for  trial  on  Ho- 
vemtier  23th,  and,  the  jury  having  berai 
mived,  the  matters  of  fact  as  well  as  of  taw 
were  submitted  to  the  court,  who,  after  bear- 
ing the  pleadings,  evidence,  and  argument  of 


counsel,  took  the  cause  under  tdvieement." 

Except  so  far  as  it  may  be  shown  by  the  for- 
mal recitation  in  the  judgment,  it  does  not 
appear  that  any  evidence  was  offered  by 
either  party,  and  there  is  no  minute  entry, 
other  Uian  the  final  judgment,  of  any  action 
by  the  trial  court  on  the  demurrer  and  ex- 
ceptions submitted  by  the  defendant.  In  the 
final  judgment  it  is  further  recited  that  "the 
court,  having  duly  considered  this  cause,  is 
of  opinion  that  special  exceptions  Nos.  2,  6, 
7,  and  8,  of  the  defendant  to  the  plainUQ"3 
petition  are  well  taken  .  .  .  and,  it 
appearing  to  the  court  that  the  exceptions 
sustained  in  this  cause  reach  the  foundation 
of  the  plaintiff's  claim,"  the  cause  was  dis- 
missed, and  judgment  rendered  against  the 
plaintiff  and  the  sureties  on  his  cost  bond 
for  all  costs  incurred  in  the  cause.  It  ap- 
penre  from  the  one  brief  bill  of  exceptions  in 


(*lth  he  la  liable  onl/  for  such  damsKes  as 
mrt  oon  tempi  a  led  bj.  or  mar  reasonabl;  b< 
uippoeed  to  tiave  entered  Into  the  contempla- 
iloQ  of.  ibe  parties  at  the  time  of  the  contract, 
1*  Id  be  atrlctl;  construed,  and  only  such  dam- 
MCB  will  be  awarded  thereunder  as  will  lulij 
Indeoinlfy  the  creditor,  disallowing  speculative 
prafliB,  conanlug  the  allowance  to  tbe  Immediate 
■nd  direct  consequences  ol  ttie  breach.  Schlel- 
dfT  T.  I>lelmaa.  44  La.  Ann.  482.  10  So.  B34. 

And  by  La.  Civ.  Code,  art.  1928,  when  tbe 
object  of  a  contract  Is  snythlnK  but  the  pay- 
ment of  mone;,  the  damsees  due  to  tbe  credl- 

hii  sastalned  and  tbe  proflti  of  which  be  baa 
t>««n  deprived,  except  that,  where  the  debtor 
bu  beoi  sullt;  of  no  fraud  or  bad  faith,  he  ta 
llsble  only  tor  such  damagea  as  were  COD- 
lemplated  Dy.  or  may  reasonably  be  supposed  to 
hare  entered  Into  the  contemplation  of,  the 
parlies  at  tbe  time  ot  the  contract,  (ioodloe 
r.  Bocers.  9  La.  Ann.  ST3.  61  Am.  Dec.  200,  10 
La.  Ann.  631. 

Aad  loss  of  proDli  are  not  allowed  to  be  as- 
Beaed  as  damages  in  Tenneuee,  unless  express- 
ly piuTlded  for  In  the  contract  broken,  and 
ihea  all  uncertainty,  both  aa  to  tbe  object  ot 
the  contract  and  the  amount  ot  damasea,  must 
l>e  removed  by  tbe  contract  Itselt.  Allison  v. 
Tennessee  Coal,  I.  k  B.  Co.  (Tenn.  Ch.  App.) 
4S  S.  W.  348. 

K  hether  tbe  circumstances  from  whlcli  a  loss 
remit*  or  a  (aln  Is  prevented  are  or  are  not  ones 
wbicb  may  be  reasonably  considered  to  have 
been  In  the  contemplation  of  the  parties.  Is 
from  the  neceaaltles  of  the  case  an  Introductory 
■niestloa,  npon  which  the  Judge  In  an  action  for 
breach  of  contract  muit  In  the  first  Instance 
decUe  before  either  evidence  of  losHea  autrered 
or  calDB  prevented  can  J>e  given  to  tbe  Jury,  and 
If  he  admits  the  evidence  he  ahonld  Instruct 
the  Jury  to  lay  It  out  of  their  consideration  It 
they  should  be  of  a  different  opinion  as  to  the 
preliminary  matter.  Jordan  v.  Patterson,  67 
Conn.  4TS.  35  Atl.  621. 

It  has  been  held,  however,  that  wbare  tbe 
defendant  In  an  action  tor  breach  of  contract 
Is  aware  tbat  there  Is  a  contract  In  existence 
with  reference  to  the  sabject-matter  thereof, 
the  loss  whlcb  Is  occasioned  by  the  plalntltC's 
Inability  to  perform  that  contract  constitutes 
damages  which  naturally  flow  tram  the  breach. 
Prior  V.  Wilson,  1  L.  T.  N.  8.  549.  8  Week.  Rep. 
Z«0. 

Id  the  above  case  Hadley  v.  Baiendale. 
t  Rich.  841,  23  L.  J.  Eicb.  N.  8.  1T9,  16  Jur. 
158.  3  C.  L.  Kep.  617.  28  Eng.  L.  A  Gq.  398, 
npra,  was  explained  by  Crompton.  J.,  saying 
that  ns  more  U  meant  by  the  decision  In  that 


s  breach  or  the  ] 


And  Id  Hamilton  v.  Maglll,  Ir.  L.  B.  IS  C.  L. 
186,  It  wna  said  by  Pnllea,  C.  B.,  tbat  the  rule 
as  stated  In  Hadley  v.  Baiendale;  8  Rxch.  341, 
28  L.  J.  Eicb.  N.  8.  1T9,  18  Jar.  858.  2  C.  L. 
Rep.  617,  28  Eug.  L.  &  Eq.  898.  Is  not  strictly 
and  that  generally  when  parties  en- 
'  they  do  not  contemplate 
able  result  of  that  breach. 
he  rule  Intended  to  have 
been  tald  down  would  be  more  accurately  ex- 
pressed by  stating  tbat  the  damages  recover- 
able  are  sucb  as  might  arise  naturally  according 
to  tbe  course  ot  things  from  the  breach  of  tbe 
eontrai-t  Itself,  or  from  aucb  breach  committed 
under  circumstances  In  the  contemplation  ot 
both  the  parties  at  the  time  of  the  contract. 

As  to  the  question  ot  what  profits  will  be 
deemed  to  have  been  within  the  reaaouable  con- 
templation of  tbe  parlies,  aee  Infra,  11.  g. 


The  line  of  distinction  tietween  protlta  which 
are  remote,  conaeqaentlal,  or  not  within  tbe 
contemplation  of  the  parties,  and  therefore  not 
recoverable,  and  tboae  which  are  proximate 
and  absolute  and  certain,  and  wltbln  the  con- 
templation of  the  parties,  seems  to  rest  In  the 
question  whether  tbey  are  to  arise  directly  out 
of  the  contract  In  question  or  Its  subject-mat- 
ter, and  to  constitute  the  Immediate  fruits  of 
Che  contract,  or  whether  they  are  to  result  from 
collateral   engagementa  or  enterprises. 

XhuBi  wblle.  as  a  general  rule,  loss  ot  profits 
affords  no  basis  for  awarding  damages  for 
breach  of  contract,  the  rule  does  not  apply 
where  the  anticipated  profit  waa  to  have  been 
realized  directly  from  tbe  contract  In  qaestlon, 
by  the  very  terms  of  which  the  party  was  to 
realise  the  profits  which  he  claims  to  have  lost 
by  the  breach.  Falrchlld  v.  Kogers.  32  Ulnn. 
28S.  20  N.  W.  lei ;  Thomson-Houston  Electric 
Co.  V.  Durant  Land  Improv.  Co.  144  N.  S.  S4. 
3B  N.  E.  7  ;  iloy  v.  Gronoble,  84  Pa.  9,  T5  Am. 
Dec.  B2B ;   Wlsuer  V.   Barber.  10  Or.  343. 

Such  proBts  are  not  consequential  In  the 
sense  In  which  consequential  damages  are  said 
to  be  too  remote  for  recovery,  but  are  In  the 
Immediate  contemplation  of  the  parties  when 
the  contract  is  made,  and  recoverable  for  Its 
breach.  Hoy  v.  Gronoble,  84  Pa.  9,  75  Am. 
Dec.  628  ;  Wlsner  v.  Barber,  10  Or.  348  ;  Ellza- 
belhtowD  &  P.  B.  Co.  v.  Potttnger.  10  Bush.  186- 

The  rule  tbat  profits  which  would  have  been 
derived  from  the  performance  of  a  eontract  can- 
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the  record  tliat  the  court  luatained  the  ler- 
enth  of  the  defandaat'a  Hpecinl  exceptioiu  be- 
fore acting  on  the  otbpra.  It  ehowa  that,  in 
BUBtaining  this  exception,  the  court  ordered 
the  plaintiff  (orallj,  of  course,  aa  no  minute 
entry  thereof  appeara)  to  make  an  election 
as  to  wliether  he  would  a«l[  for  damagea  for 
the  lo3B  of  profit*  alleged  to  h«ve  been  sus- 
tained by  him  by  reason  of  the  alleged  breach 
of  the  contract,  ajid  only  auch  proQts,  or 
whether  he  would  relinquish  hia  prayer  for 
such  profits,  and  ask  merely  for  the  allied 
damages  occaaioned  by  the  alleged  breach, 
btised  upon  the  amount  alleged  to  have  been 
paid  by  him,  with  defendant's  knowledge, 
fur  the  contract,  together  with  the  necessary 
expenaea  alleged  by  him  to  have  been  incurred 
in  preparing  to  carry  out  the  contract,  and 
the  reaaonable  value  of  hta  servicea  in  so  do- 
ing (the  court  holding  the  petition  to  be  de- 


fective, in  that  it  prayed  for  both  classes  of 

damages),  and  required  that  the  plaintifT 
eliminate  absolutely  from  his  pleadings 
either  hia  prayer  for  doma^^  based  upon  tho- 
profits  lost,  or  his  prayer  for  damagea  based 
upon  the  expenditures  incurred  and  the  value 
of  bis  services,  to  which  action  of  the  court 
the  plaintiff  excepted.  The  bill  of  exception 
further  shows  that  thereupon  the  plaintilT 
asked  leave  to  amend  hia  petition  so  that  the 
prayer  thereof  should  read  as  follows : 
"Plaintiff  pray  a  for  judgment  for  damages 
by  tosa  of  proht»  resulting  from  said  breach 
in  the  sum  of,  to  wit,  924,000,  baaed  upon 
said  insurance  actually  written  by  the  de- 
fendant, aa  hereinbefore  alleged,  aince  said 
breach,  and  which  plaintiff  could  have  writ- 
ten but  for  said  breach,  and  the  renewals  up- 
on such  insurance,  as  well  aa  upon  the  renew- 
_i_    __    .!._    . written   by   plainUn' 


not  be  recovered,  only  applies  wbere  micb  prof- 
its ere  cDntlngeiit  apon  some  other  operation ; 
proBta  which  certainly  would  have  been  real- 
Iced  but  (or  the  default  are  recoverable.  Trigg 
V.  Clay,  S8  Va.  330.  13  B.  E.  431. 

Wlicre  eitroordlnary  special  damages,  Hucb 
■■  the  lOM  of  proSta  in  a  bualnesa,  are  allowed, 
they  must  have  been  Incidental  to  the  breach 
of  coDtract  sued  for.  In  such  aenae  as  to  bave 
been  contemplated  by  the  partlea  at  tbe  tlcee 
tbe  contract  waa  made.  Vlckabnrg  *  U.  IL  Co. 
T.  Raindale,  46  UiM.  4S8. 

Tbe  general  rule  Is  that  a  party  to  a  contract 
may  show,  U  ha  can,  that  he  has  inllered  aome 
damage  by  a  breach  of  it.  either  In  gains  pre- 
vented or  loaaaa  sustained,  whenever  auch  gains 
or  loaaes  directly  relate  to,  or  arise  out  of.  the 
anblect-matter  of  tbe  contract,  and  are  not 
something  collateral  thereto.  Hunt  v.  Oregon 
P.  R.  Co.  1  L.  B.  A.  842,  86  Fed.  481. 

Remote  aod  specDiatlve  proflta.  Incapable  ot 
clear  and  direct  proof,  cannot  be  recovered  In 
an  action  (or  breach  of  contract,  but  when 
they  are  tha  direct  and  immediate  (mlts  of  the 
contract  they  are  then  part  and  parcel  ot  the 
coDlrsct  Itnlf,  enlerlQg  Into  and  canstltutlng 
a  portion  of  Its  very  elements,  and  are  recover- 
able Id  an  action  for  tha  breach.  Taylor  Mfg. 
Co.  V.  Hatcher,  3  L.  it.  A.  B8T,  S9  Fed.  4*0  ; 
Blliabethtown  *  P.  R,  Co.  v.  FoCtlnger.  10 
Bash.  ISn :  Waco  Tap  R.  Co.  v.  Sblrley,  4S  Tex. 
3M>.  d(9tum;  Blood  v.  Berrlng.  22  Ky.  L.  Rep. 
1725,  81  8.  W.  278. 

Whenever  proDts  are  spoken  of  aa  not  a  sub- 
ject of  daningei.  It  will  be  found  that  same- 
thing  coatlD^eot  Dpon  future  bargains  or 
■peculations  or  states  of  the  market,  or  collat- 

pal  contract,  la  referred  to,  and  not  tbe  dllfer- 
ence  between  the  agreed  price  o(  something  con- 
tracted for  and  Its  ascertainable  cost  or  value. 
Philadelphia.  W.  &  B.  R.  Co.  v.  Howard.  13 
How.  344.  14  L.  ed.  173 ;  Waco  Tap  R.  Co.  v. 
ablrley,  45  Tei-  355.  dUMum. 

And  the  loss  of  proHts  which  might  bave 
been  earned  la  not  too  uncertain  and  speculative 
in  Its  character  for  recovery  as  damages,  where 
either  the  cootracC  sued  on  or  the  collateral 
contract,  where  the  responsibility  for  Its 
breach  Is  flxed  upon  the  defendant,  couslata  of 
undertaking  to  do  speclQc  work  tor  a  spccltled 
price;  and  Ihla  Is  true  even  though  In  the  per- 
formance of  that  work  machinery  as  well  as 
Inhor  may  be  employed.  Jadustrlal  Works  v. 
Mitchell.  114  Mich.  21).  72  N.  W.  25. 

But  the  pronts  tbat  may  be  considered  In 
giving  damnKea  for  a  breach  of  contract  are 
such  only  aa  are  tbe  direct  and  Immediate  fruits 
of  the  contract  entered  Into,  and  loss  of  profits 
53  L.  K.  A. 


that  hiay  result  from  collateral  enterprises  are 
rPBacded  aa  too  remote  to  be  considered. 
O'Connor  v.  Bmlth,  84  Tex.  232.  1»  8.  W.  168. 

Aud  where,  aa  a  mode  of  arriving  at  the  ex- 
act damagea  or  sum  due  for  a  breach  of  con- 
tract, the  CMitract  coatemplatea  that  other  data 
or  proof  beatdes  those  furnished  by  the  Instru- 
ment Itself  are  to  tM  resorted  to,  but  what 
those  are  lo  tie  Is  not  shown  In  tbe  writing  or 
elsewhere,  tbe  attempt  to  enlarge  upon  the 
amount  of  damages  wblch  can  be  drawQ  from 
the  contract  Itself  Is  a  departure  from  th« 
bounds  of  certainty  Into  tha  Delds  Ot  specula- 
tion and  conjectura.  HcWhIrter  v.  Douglaa,  - 
1  Coldw.  601. 

Whenever  In  actlona  em  DontrBatu  It  Is  pure- 
ly problematical  whether  any  proOts  would  have 
been  realised  at  all  had  the  contract  been  com- 
pleted, by  reaaon  of  contingencies  which  might 
never  happen,  or  where  Che  profits  tiave  refer- 
ence to  dependent  and  collateral  engagements 
entered  Into  on  the  faith  of  the  performance 
ot  the  principal  contract,  then,  without  regard 
to  any  uncertainty  aa  to  mere  amounts,  prot>- 
able  proflta  cannot  be  recovered  because  too 
speculative.  ludeflnlte,  and  remote.  Lanahan 
V.  Heaver,  79  Md.  413.  2B  Atl.  1036. 

Pcoflts  to  be  recoverable  muat  be  the  direct 
and  Immediate  fiult  of  the  contract  In  quea- 
tloo,  and  must  be  Independent  of  any  collateral 
agreement  or  enterprise  entered  Into  In  expecta- 
tion of  tbe  performance  of  the  principal  con- 
tract. Kelly  V.  Hlles.  28  Jonea  A  S.  405,  12 
N.  ¥.  Snpp.  015 ;  Horey  V.  Metropolitan  Oaa- 
llght  Co.  0  Jonea  *  8.  ISC;  Weatem  U.  Teleg. 
Co.  V.  Graham.  1  Colo.  230,  9  Am.  Bep.  138. 

If  they  canooC  be  traced  directly  to  tbe 
breach  of  contract  or  duty,  or  are  not  the 
Immediate  result  of  the  breach,  they  are  regarded 
as  too  remote,  uncertain)  and  unreHable  to  form 
the  basis  of  damages.  Morey  v.  Metropolitan 
GnsllKht  Co.  6  Jones  &  B.  IBS :  Harper  v.  Weeks, 
80  Ala.  577,  8  So.  38. 

Damagea  claimed  for  loss  of  profits  for  * 
breach  of  an  executory  contract,  though  they 
may  be  deflulte  and  certain  and  purely  conee- 
riuent  upon  the  breach  of  contract,  cannot  be 
recovered  If  they  are  sucb  as  would  not  natur- 


Ircumstance  collateral  to  the  contract  Itself 
r  foreign  to  Its  apparent  oblect.  OrlSn  v. 
:alver.  16  N.  Y.  489.  60  Am.  Dec.  718. 

And  damagea  arising  from  the  loss  of  pre- 
nmsblc  profl's  of  a  speculation  that  was  never 
isde  are  too  uncertain  to  warrant  a  recovery 
n  an  action  tor  a  breach  of  contract.  Bobn 
.  Cleaver.  25  La.  Ann.  410. 

Future  profita  are  rejected  aa  speculative  and 
00  remote,  where  they  are  entirely  collateral  to 
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prior  (o  Mdd  breach.  But  if,  for  any  Teoson 
the  tonrt  should  b«  of  the  opinion,  after 
hmrinc  the  evidence,  that  plaintiff  is  Dot 
entitl^  to  judgment  for  daniBges  based  upon 
the  lots  of  sud  profite,  then  be  praya  tna± 
he  hare  judgment  for  hii  damages  in  the  eum 
of.  to  wit,  Ss.OOO,  based  upon  the  Bum  paid 
by  him  for  said  contract,  to  wit,  fl.EOO ;  his 
cvpeuses  incurred  in  preparing  to  cairj  out 
said  contract,  to  wit,*  Sl,000i  and  the  rea- 
eonable  Tplue  of  his  services  in  carrying  out 
Qtt  ettns,  aa  hereinbefore  set  forth," — which 
smeDdment  the  court  refused  to  allow,  and 
required  that  the  plaintiff  eliminate  abao- 
lutdy  from  his  pleadings  either  his  prayer 
for  damages  based  upon  profits  lost,  or  hia 
prayer  for  damages  based  upon  said  expendi- 
tures and  the  vuue  of  his  servicei  at  afore- 
ftid,  to  all  of  which  action  of  the  oourt  the 
plaintiff  excepted.     Aiul  without  walring  his 


Receptions,  and  In  obedience  to  the  order  of 

the  court,  the  plaintiff  then,  under  protest, 
amended  bis  petition  by  striking  out  so  much 
thereof  as  prayed  for  damages  based  upon 
the  eotpenditures  made  by  him  in  prejparing 
to  carry  out,  and  in  carrying  out,  bis  con- 
tract, and  upon  the  reasonable  value  of  his 
services,  and  Uie  amount  paid  for  the  con- 
tract, except  such  part  thereof  as  correspond- 
ed with  Uie  unexpired  term  of  the  contract 
{that  is  to  say,  amended  the  same  so  as  to 
pray  only  for  damages  for  loaa  of  profits,  and 
such  part  of  tbe  Sl,50O  paid  for  the  contract 
as  corresponded  with  the  unemired  term  ol 
the  contract),  which  last  amendment,  though 
not  actually  written  in  the  petition,  was  con- 
sidered as  having  been  written  therein  by 
both  parties  to  the  case,  and  agreed  to  by  the 
TOurt,  and  was  so  considered  by  the  court. 
After  the  petition  had  been  amended  as  just 


the  lubject-mattei  of  the  contract  In  snlt  aod 
nut  conseqaencea  BowIde  In  ■  direct  Una  (mm 
ihe  breai;b  ot  such  contract.  Shoemaker  t. 
Acker.  IIS  Cal.  23S,  48  Fae.  62. 

And  not  t>roiigl]t  to  the  notice  of  the  con- 
tnctlDg  parties,  and  not  therefore  within  tbelF 
Rinteinplatlan  or  that  of  the  law.  Bell  v.  Bej- 
nolds.  78  Ala.  Gil,  56  Am.  BeiN  62. 

Agd  calcoLatlona  as  to  prospective  profits  in 
atker  enterprises  which  a  party  wonld  have  en. 
(Hied  !n  had  his  cootract  with  the  defendant 
been  fulfilled  are  altogether  too  remote  to  form 
•  biBis  of  damages  occasioned  bj  the  breach 
of  the  latter  cootrsct.  Conmimera'  Pure  Ice 
Co.  V.  Jenklna,  G8  111.  App.  BIS ;  Fox  v.  Hard- 
ing, T  Cnab.  SIS;  Homer  t.  Wood,  10  Barb. 
3S6;  Uaaterton  r.  BfooUtd,  T  Hill,  SI,  42  Am. 
Dk;  S& 

So.  □nder  the  el*Il  law.  which  Is  more  liberal, 
■■  wril  as  under  the  commoo  Uw,  In  the  meas- 
nrt  or  damages  for  tbe  violation  of  an  eiocu. 
toTT  rontract  the  allowance  for  loss  of  profits 
li  ranfined  to  tbe  particular  thlog  which  Is  tbs 
object  of  the  contract,  sod  does  not  Include  such 
Ion  of  profita  as  ma7  have  been  Incidentally 
ox-asloned  lu  respect  to  the  other  affairs  of  the 
ptrtj  Injured.  Western  U.  Teleg.  Co.  T.  Qra- 
bun,  1  Colo.  230,  0  Am.  Rep.  136. 

h.  Lot!   of  tmbcoutraati  and  ipeetol  barva<iw. 

Subcontracts  and  special  bargains,  entered 
Into  on  tbe  fsltb  of  tbe  principal  contract  or 
Mberwiae,  are  dlstluctlvely  collateral,  and  not 
^Irectlf  wltblD  the  roles  laid  down  tupra,  II.  g. 
Such  contracts  and  bargBlna.  however,  may  be 
msde  direct,  and  brought  within  the  contem- 
plitlon  of  tbe  parties  by  notice  thereof  to.  or 
tbe  knowledge  thereof  ot,  the  other  party  to  the 
tODtract  at  the  time  It  was  entered  Into,  so  as 
lo  render  tbe  proBCs  of  such  subcontmcti  or 
tpeclal  borgalns  recoverable  In  an  action  for 
breach  of  tbe  principal  contract  It  tbeir  loss 
wit  caused  by  tbe  breach. 

Thaa.  parties  In  entering  Into  contracts  do 
not  generally  undertake  to  answer  for  dam- 
airs  arising  from  loss  of  special  bargains  which 
sisy  thereafter  be  olTered.  To  render  tbem  lia- 
ble for  such  loss  the  contrsct  must  be  made 
In  view  thereof,  or  with  reference  thereto. 
Hswiey  r.  Plorshelm.  41  III.  App.  320. 

And  the  loss  of  other  contracts  by  which 
large  profits  would  have  been  realised,  and 
which  were  entered  Into  by  the  parties  for  the 
pnrposs  of  tulBlling  anotber  contract,  la  Insd- 
olislble  In  evidence  In  an  action  upon  the  prin- 
cipal contract,  because  such  collateral  under- 
toklncs  are  not  necessarily  connected  with  the 
principal  contract,  and.  cannot  reasonably  be 
UL.R.  A. 


supposed  to  have  been  takm  Into  oonslderation 
wbMi  It  was  entered  Into;  and  snch  profits  sre 
too  uncertain  and  remote  and  speculative  to 
form  a  proper  baals  ot  daniagss.  Vox  i.  Hard- 
log.  T  Cuih.  BIS. 

Where  It  does  not  appear  that  tbe  one  eon- 
tract  won  made  with  reference  to  tbe  fnlfllment 
of  tbe  other  contract.  Ooodrleh  v.  Hobbard,  Bl 
Ulch.  es,  16  N.  W.  3S2. 

Where  It  Is  claimed.  In  an  action  for  brtacb 
of  contract,  that  tbe  clrcnmstODces  show  that 
a  special  parirase  was  Intended  to  be  accom- 
ptlabed  by  one  of  tbe  parties,  the  failure  to 
accomplish  which  would  entail  greater  loss  than 
would  ordinarily  flow  from  the  breach  com- 
plained of,  knowledge  of  such  special  purpose 
must  have  been  brought  home  to  the  other  par- 
ty at  tbe  time  of  making  the  contract,  or  each 
■pedal  damages  cannot  be  recovered.  Toor- 
bels  V.  Fry  (Tei.  Civ.  App.)   52  8.  W.  580. 

As  damages  recoverable  lor  breach  ot  a  con- 
tract are  tbe  natural  and  protmble  conse- 
quence! which  the  parties  may  be  supposed  to 
have  had  In  contemplation,  knowledge  by  the 
party  to  be  charged  of  tbe  purposes  wblcb  tb« 
other  had  In  view  Is  an  essential  element  In 
estimating  the  damages  likely  to  be  sustained 
by  the  breach.  Lewis  v.  Bonntree,  T9  N.  C. 
122.   28  Am.   Rep.  309. 

But  whore  a  contract  Is  msde  In  view  of  an 
already  existing  contract  with  a  third  person, 
and  tba  contract  sued  upon  Is  made  with  spe- 
cial reference  to  such  contract  and  to  enable 
the  party  to  carry  It  out.  the  profits  which 
might  hnve  been  realized  on  socb  contract  with 
the  third  person  may  be  a  proper  anblect  (or 
consideration  as  damages  for  the  bresch. 
Thomson- Hoost on  Electric  Co.  v.  Durant  Lend 
ImproT.  Co.  144  N.  Y.  34,  80  N.  E.  T. 

And  in  such  rase  the  party  committing  tbe 
breach  may  be  held  liable  for  tbe  difference  be- 
tween the  tnbcootract  price  and  tbe  principal 
contract  price,  upon  tbe  ground  that  tbe  par- 
lien  have  Impliedly  fixed  that  as  the  measure 
of  damages  for  themselves.  Booth  v,  Bpuyten 
Dnyrll  Rolling  UlU  Co.  60  N.  Y.  48T. 

But  where  a  party  seeks  to  recover  tbe  prof- 
Its  which  he  could  have  derived  from  advan- 
tageous contracts  made  upon  the  faith  of  and 
nnder  tbe  terms  of  tbe  contracts  In  suit,  he 
should  set  out  enough  of  their  terms  to  Show 
the  damages  sustained.  A.  J.  Anderson  Elec- 
tric Co.  V.  Cleburne  Water,  Ice  &  Lighting  Co. 
d'ex.  Civ.  App.)   44  B.  W.  029. 

1.  Oencral  effcet  of  preeenMn^  perfomuiiUM. 


UfliTiD  Statu  Ciscurr  ConBX  of  Affbau. 


Jah., 


■tated,  tfae  court  luHtained  the  defeudant's 
special  exceptions  Nos.  2,  6,  and  8  to  the 
plaintiff'!  petition,  to  which  action  of  the 
court  in  siiBtaining  CAch  of  the  exceptions 
the  plaintiff  duly  excepted. 

On  the  prayer  (or  a  writ  of  error  the 
plaintiff  aEsigned  errori  as  follows:  "(1) 
The  court  erred  In  sustaining  defendant's 
seventh  special  exception  to  plaintiff's  peti- 
tion, which  is  as  follows:  'Defendant  spC' 
cially  except*  to  the  entire  petition  because 
the  same  proceeds  upon  two  entirely  incon- 
sistent causes  of  action,  to  wit,  the  alleged 
breach  of  the  contract  for  which  damages 
•re  sousht  to  be  recovered,  and  the  alleged 
value  of  services  charged  to  have  been  ren- 
dered the  defendant  herein.'  (2)  Tbe  court 
further  erred,  when  acting  on  said  seventh 
special  exception,  in  ordering  the  plaintiff 
to  make  an  election  as  to  whether  be  would 

proflts  which  he  might  bsve  made  from  a  full 
pertormance,  and  such  praflts  are,  or  would 
necewarllj  be.  the  Imlts  of  tbe  contract  It- 
Kit  wlChiD  the  meBUiuK  at  tbe  rules  set  fortfa 
tupra,  II.  g.  sod  would  ba  rccoTerable  as  sncb, 
as  the;  wootd  depend  npon  the  perCormsDce  o( 
the  contract  Itsrlf.  and  not  upon  anj  collateral 
cngBgemeots  or  enterprlaea 

Thus,  a  part?  to  a  contract,  parformance  of 
which  was  prevented  bj  the  other  pert;,  ma;. 
It  tbe  proof  sbows  that  ba  might  have  derived 
proflt  from  the  compiellon  ol  Che  contract  on 
his  part,  be  entitled  to  recover  what  wanld 
bave  been  tbe  probable  amount  of  the  proQt 
wblch  he  bad  m>  lost  as  damages  for  tbe  termi- 
nation of  tbe  contract.  DooUttle  v.  McCul- 
lough,  12  Ohio  81.  360 ;  Salvo  v.  Duncan,  49 
Wis.  151,  i  N.  W.  10T4:  DeTttQ  v.  New  Tork, 
6S  N,  I.  8 :  Hammond  t.  Beeson,  112  Mo.  190, 
20  S.  W.  4T1 ;  Bli-nbak  v.  Hollender,  2S  Mlac. 
640,  61  N.  Y.  Supp.  118;  OallBBher  *.  Hlrah. 
*6  App.  niv.  46T,  61  N.  X.  Supp.  609  :  Equit- 
able Mortg.  Co.  V.  Weddlngton,  2  Tei.  Civ.  App. 
373,  21  S.  W.  ETG;  Palrchlld  v.  Rogera.  32 
Minn.  209.  20  N.  W.  191 :  McElwee  v.  Bridge- 
port Land  &  ImproT.  Co.  B4  Fed.  627;  Glil- 
thorpe  Alr-Brake  Co.  v.  Sire,  41  Fed.  6U2 ; 
Hitchcock  T.  Galveston,  8  Woods,  S87,  Fed. 
Caa.  No.  6,S.<{4. 

And  tbe  rule  Is  the  same  wbether  tbe  pre- 
vention was  tbriMigb  tnablUt?  to  act  or  d^Blgn. 
Hammond  v.  Beeson,  112  Mo.  ISO,  20  B.  W. 
474. 

Where  one  part;,  In  compliance  with  Ms  con- 
tract, en  Cera  upon  Ita  performance,  and  Is 
wron^fullT  forced  to  abandon  It  before  comple- 
tion vllhauC  fault  on  hla  part,  tbe  proflls  form 


loss  la  the  natoral  aod  p 
breach,  and  such  as  wna 
tempi  at  I  on  of  tbe   contra  ctlai 


nabl;  In  tbe  a 
parties : 


1  be  estimated  wllb  such  eer- 
talntj  as  saMatles  the  minds  of  prudent  and 
impartial  persons,  the;  are  recoverable  aa  dam- 
ages. Dauforth  v.  Tenneasee  *  C.  R.  Co.  93 
Ala.  614,  11  So.  00 :  Equitable  Mortg.  Co,  v. 
Weddlngton,  2  Tex.  Civ.  App.  373.  21  S.  W. 
r.76;  Hitchcock  v.  Galvealon,  3  Woods,  287. 
Fed.  Caa.  No.  6,934. 

And  tbe  menaure  of  damegea  In  such  caae  la 
tbe  dllference  between  the  price  agreed  to  be 
paid  and  what  It  would  have  coat  to  complete 
it.  Ryan  v.  Miller,  G2  III.  App.  101.  Affirm- 
ing 153  III.  138,  38  N.  E.  042  ;  CincloDetl.  I.  Bt. 
L.  A  C.  B.  Co.  V.  Lutes,  112  Ind.  276,  11  N.  B. 
784,  14  N.  E.  706;  Feagter  v.  Richland  Cotton 
Mills,  51  S.  C.  143.  28  S.  R  301 :  Danfortb  v. 
Tenneaaec  &  C.  B.  Co.  93  Ala.  014,  11  So.  60; 
S3  L.  R.  A. 


pray  for  damages  fcff  loei  of  pro&ts  alleged 
to  have  been  sustained  by  reason  of  the  de- 
fendant's alleged  breach  of  the  contract,  re- 
linquishing  bis  prayer  for  the  other  elements 
of  damages  asked  for  in  the  petition,  or 
whether  he  would  relinquish  his  prayer  for 
such  profits,  and  ask  only  for  tbe  damages 
alleged  to  havo  been  occasioned  by  sucb 
breech,  based  upon  the  91,500  claimed  by  bint 
to  have  been  paid  tor  tbe  contract  with  de- 
fendant's knowledge,  toaetber  with  tie  nec- 
essary expenses  alleged  by  bim  to  have  been 
incurred  in  preparing  to  carry  out  said  con- 
tract, and  the  reasonable  value  of  his  own 
services  in  so  doing,  all  of  which  is  shown 
in  plaintiff's  bill  of  exceptions.  (3)  The 
court  erred,  after  having  sustained  said  sev- 
enth special  exception,  and  having  made  the 
order  complained  of  in  the  last  preceding' 
assignment,  in  refusing  to  allow  plaintift  U> 

United  Btatea  v.  Behan,  110  D.  8.  B3B,  28  L.  ad. 
108,  4  Sup.  Ct.  Rep.  SI. 

And  not  the  full  contract  price.  Blmhak 
V.  Hollender,  29  Misc.  040,  61  N.  Y.  Snpp.  118; 
Gallagher  v.  Hlrsb.  45  App.  DIv.  487,  61  N.  X. 
Bopp.  609 ;  Frledlander  v.  Pngb,  43  Mis*.  Ill, 
5  Am.  Hep.  478. 

Where  the  brmcb  of  a  contract  consists  Id 
preventing  Its  performance  withont  tbe  tanit 
of  the  olher  part]',  who  la  willing  and  able  to 
perform  It,  tbe  damage  cobslsts  of  two  Items, 
— what  has  already  been  eipended  towards  per- 
formance, less  tbe  value  of  materials  on  band, 
and  tbe  profits  which  would  ba  realised  from 
the  pertormance  of  tbe  whole  contract.  Dan- 
torlh  V.  Tennessee  *  C.  H.  Co.  93  Ala,  614,  11 
So.  60;  United  States  v.  Beban,  110  U.  8.  338, 
28  L,  ed.  168,  4  Sup.  Ct.  Rep.  81 ;  Mitchcoek 
V.  Galveston,  3  Woods.  287,  Fed.  Caa.  No.  6,- 
534  ;  Frledlauder  v.  Fugh.  43  Hiss.  Ill,  6  Am. 
Kep.  478. 

In  United  Btatea  v.  Behan,  110  O.  8.  SS8, 
28  L.  ed.  168.  4  Sup.  Ct.  Rep.  81.  supra,  Meade 
V.  United  Btatea.  2  Ct.  CI.  249,  *n/ro.  III.  b,  4, 
h,  was  dIsClugulahed  npon  the  ground  that  the 
rule  stated  In  that  case  la  only  one  aspect  of 
tbe  general  rule.  It  la  the  role  as  applicable  ta 
a  particular  case. 

.4Dd  In  determining  the  profits  and  losses  Eos- 
talned  by  a  contractor  on  a  contract,  perform- 
ance of  wblch  Is  prevented  by  the  other  party, 
tbe  reasonable  eipendltures  already  Incurred, 
the  unavoidable  losaes  Incident  to  stoppage,  the 
progress  attained,  tbe  unanlshed  part,  and  tb« 
probable  cost  of  its  completion,  the  wbole  con- 
tract price,  and  the  estimated  pecuniar;  re- 
fult.  favorable  or  unfavorable  to  him,  bad  be 
been  permitted  to  go  on  and  complete  hla  con- 
tract, may  be  taken  into  consideration.  Behan 
V.  United  States,  18  Ct.  CI.  087. 

And  In  estimating  tbe  cost  of  doing  the  work. 
the  care,  trouble,  risk,  and  reaponslblllty  at- 
tending (nil  execution  of  the  contract  sbonIS 
be  considered,  and  included  In  tbe  estimate, 
Dauforth  v.  Tetinessee  A  C.  R.  Co.  93  Ala.  614, 
11  So.  60;  Cincinnati.  I.  St.  L.  A  C.  R.  Co.  v. 
Lutes.  112  Ind.  276,  11  N.  B.  784.  14  N.  B.  706. 

And  the  cost  of  performing  a  contract  requir- 
ing the  stippir  of  labor  sod  material  wblch 
must  be  deducted  from  the  contract  price  In  an 
action  for  a  breach  of  the  contract  by  tbe  em- 
ployer In  preventing  pertormance  Is  tbe  market 
valne  of  the  material  on  hand,  and  the  amount 
that  would  have  been  paid  for  labor  and  mate- 
rial In  completing  the  contract,  and  the  value 
to  the  contractor  of  bis  own  time  wblch  would 
have  bewi  consumed  in  completing  the  contract. 
Glbnej  v.  Turner,  52  Arh.  117,  12  8.  W.  201. 

So,  In  estimating  proOta  all  merely  apecnla- 


IMXX 
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tmetid  tiie  prsyer  of  hU  petition  wherun  bi 
fnje  for  dtunoged  based  upon  loss  of  profits 
u  well  as  upon  his  expenses  and  value  of 
MTvices,  so  as  to  pray  for  damages  in  the  al- 
ternative, as  follows:  'Plaintiff  prays  for 
('udgnient  against  defendant  for  damages  by 
MS  of  profits  resulting  from  sftid  breach  in 
the  sum  of,  to  wit,  $24,000,  based  upon  said 
insurance  actually  written  by  the  defendant, 
M  hereinbefore  allied,  since  said  breach, 
snd  which  plaintiff  could  have  written  but 
for  said  breach,  and  the  renewals  upon  such 
iaiuranee,  as  well  as  upon  ths  renewals  on 
tlie  insurance  written  by  plaintilT  prior  to 
uid  breach.  But  if,  for  any  reason,  the 
court  should  be  of  the  opinion  after  hearing 
the  evidence  that  plaintiff  is  not  entitled  t« 
judgment  for  damages  based  upon  the  toss 
of  eaid  proflta,  then  he  prays  that  he  have 
judgment  for  his  damages  in  the  sum  of,  to 


wit,  9S,000,  based  upon  the  sum  paid  by  him 
for  said  contract,  to  wit,  $1,500;  his  expen- 
ses incurred  in  preparing  to  carry  out  said 
contract,  to  wit,  $1,000;  and  the  reaaonable 
value  of  his  services  in  carrying  out  the 
same,  aa  hereinbefore  set  forth,' — all  of 
which  is  shown  in  plaintiff's  bill  of  excep' 
tions.  (4)  The  court  erred  in  euataining 
the  defendant's  second  special  exception  to 
plaintiff's  petition,  the  exception  being  as 
follows:  ^Defendant  specially  excepts  to 
said  entire  petition  because  it  appears  there- 
from that  the  damages  claimed  are  purely 
speculative,  there  being  no  possible  way  to 
arrive  at  such  damages,  save  upon  the  sup- 
position that  certain  work  would  have  been 
m  the  future  performed  bf  him;  that  this 
work  would  have,  in  turn,  secured  certain  ap- 
plications ;  and  that  these  applications  would 
have   been   such,   that   the   company   would 


Uve  and  conjectaral  profits  sboald  be  eieluded. 
CInctDnatI,  I.  St.  L.  A  C.  B.  Co.  v.  Lntes,  113 
iBd.  276.  11  N.  E.  784,  14  N.  B.  70«. 

The  proflti  aud  lanes  must  be  determined 
aocardlDK  to  the  clrcumstadces  at  the  cite  sjid 
thf  Bublect-matter  ot  the  contract  Bebaa  v. 
United  States,  18  Ct.  CI.  6ST. 

Tbe  refusal  of  one  partj  to  a  contract,  how- 
ever, to  permit  tbe  other  to  pertorm  his  con- 
tiact,  baa  been  held  to  t>s  equivalent  to  a  per- 
forntanee  for  Uie  purpose  ot  malntHliiIng  an 
■nioD  upon  the  contract,  and  the  contract  price 
ot  the  rervlees  will  be  the  messure  of  tbe  recov- 
erj.  unless  the  partj  thus  breaking  the  contract 
■hows  that  the  daaieges  actually  sustained 
were  lesa  than  the  price  agreed  upon.  Nearos 
T.  Harbert,  25  Uo.  S5S  :  Fond  v.  Wjnian,  IG 
Ho.  ITS  :  Park  v.  Kitchen,  1  Mo.  App.  B6T ; 
Uiirlej  T.  Bmltb.  4B  Ind.  ISS. 

Bat  where  a  part;  to  a  contract  repudiate 
It  and  refuKea  longer  to  be  bound  bj  It,  It  the 
Injured  party  elects  tii  keep  tbe  cantraet  In 
force  for  the  purpose  of  recovering  future  prof- 
Its,  he  must  allege  and  prove  performance  on 
bla  part  or  a  lei;al  excuse  for  nonperformance. 
Lake  Shore  &  U.  8.  R.  Co.  t.  Rlcbards,  1B2  IIL 
SB,  30  I-  U.  A.  38,  SS  N.  Y.  TT8. 

And  where  It  appears  that  tbe  party  pre- 
vented from  performing  would  npon  fully  per- 
forming have  realised  no  prollt.  or- would  In 
fact  have  anstalned  a  lose,  he  Is  not  entitled  to 
iTCOver  any  sum  (or  the  termination  of  the 
conlraft.  Doollttle  v.  HcCallougb.  12  Ohio  St. 
SOO;  I.nlted  States  v.  Bebss,  110  U.  B.  8SS,  2S 
U  ed.  108,  4  Sup.  Ct.  Rep.  81. 

.^nd  the  rule  Is  the  same  where  It  apears  that 
he  received  an  eiress  over  the  amount  of  his 
pipendlturea.  and  there  la  no  proof  of  any  prof- 
its which  be  might  have  realised  as  the  direct 
fmlts  ot  the  contract.  Mclllwee  v.  Bridge- 
port Land  *  Improv.  Co.  S4  Fed.  627. 


].  mat 


a  prevention  of  perforfnance. 


While  retuaal  by  one  party  to  a  contract  to 
nuke  payments  In  accordance  with  Its  provl- 
rioDa  Jnstinea  ihe  other  party  In  abandoning  It, 
■nd  entitles  him  to  recover  for  whatever  he 
had  done  under  the  contract,  nnleas  he  has 
actually  been  prevented  by  the  other  party 
from  completing  his  contract  he  cannot  recover 
dsmagea  for  a  loss  of  prodts  which  he  would 
hare  made  had  It  been  completed.  Keeler  v. 
ailTord.  ISS  III.  B44,  46  N.  B.  218:  Fltigecald 
V.  Hayward.  fiO  Ho.  SIS. 

The  loss  ot  protlts  for  tbe  unperformed  part 
of  a  contract  cannot  be  Included  In  the  damsRes 
recoverable  for  the  breach  ot  thi;  contract  by 
mere  nonpayment  for  the  part  ^rformed,  even 
53L.S.  A. 


If  that  prevented  farther  performance.  The 
measure  Ot  damages  for  breach  of  contract  to 
pay  money  Is  the  Interest  on  the  money  only. 
Bethel  V.  Salem  Improv.  O).  S3  Va.  364,  3S  L. 
B.  A.  e02,  25  B.  B.  304. 

In  the  above  case  Kendall  Bank  Note  Co.  v. 
Sinking  Fund  Comrs.  TS  Va.  503,  intra.  III. 
b.  2,  4,  a,  was  distinguished  upon  the  ground 
that  In  (hat  case  the  one  party  had  canceled  tbe 
contract  and  forbidden  tbe  other  party  to  pro- 
ceed further  In  the  execution  of  It  and  that 
therefore  he  clearly  had  a  right  to  recover  for 
whatever  profits  would  reasonably  accrue  upon 


a  word  In  tbe  ct 


intra  ct,  there  n 
failure  to  pay  money. 

'.    Brooklyn.    T   Hill.   SI,   42 
dlstingalsheil  np- 


Am.  Dec.  38.  mpra,  II. 

on   the  ground   that    the   ground   ot , 

In  that  case  waa  not  the  failure  to  pay  tor  the 
marble  already  cut  and  delivered,  but  that  the 
defendants  refused  to  receive  and  p*7  for  any 


donlng  a  contract  and  at  the  same  time  enable 
him  to  recover  tor  foture  proHts  must  go  to 
the  very  substonce  of  the  contract  and  mnat 
In  effect  prevent  the  party  who  abandons  from 
going  on  with  It.  Lake  Shore  k  U.  8.  -B.  Co. 
V.  Richards.  40  Hi.  App.  Seo. 

And  when  one  party  to  an  eiecntory  contract 
refuses  to  treat  It  as  aabslatlng  and  binding 
upon  him,  or  by  hli  acts  and  condact  shows  that 
he  has  renounced  It  and  no  longer  considers 
himself  bound  by  It.  there  Is  In  legal  eSect 
a  prevention  of  performance  by  the  other  party 
wblch  will  authorize  the  recovery  of  future  prof- 
Its  which  would  hove  been  reallied  under  the 
contract.  Lake  Shore  A  M.  8.  H.  Co.  v.  Rich- 
ards. I!i2  III.  39,  30  L.  R.  A.  83.  38  N.  B.  7T3. 

And  the  act  of  a  party  to  a  contract  In  violat- 
ing some  ot  Its  sobatantlal  provisions  so  aa  to 
deprive  the  other  party  of  the  benefits  ot  the 
contract  and  ot  manlteatlng  an  Intention  to 
continue  such  breaches,  aathorliea  the  other 
party  to  abandon  further  performance  and  aue 
for  profits  wblch  he  would  have  earned  had 
the   contract    been    completed,    although    such 

tlon  or  prevention  ot  performance  b;  the  other 
party.     Itild.,  Overruling.  32  N.  B.  402. 

And  violation  ot  a  contract  which  was  to 
continue  tor  three  years  with  an  option  to  con- 
tinue five  years  longer,  by  refusing  to  permit 
Ita  performance  during  the  three  years,  does 
not  warrant  a  recovery  ot  profits  as  damages, 
which  mlgbt  have  been  earned  during  the  flvs 
years.  In  the  absence  of  any  evidence  showing 
that  the  option  bad  been  converted  Into  a  con- 
tract  or  that  there  had  been  an  election   to 
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Jur., 


hftve,  Ib  tlie  nrarcise  of  its  discretion  under 
the  contract,  accepted  such  applicationa. 
(5)  The  court  erred  in  sustaining  defend- 
ant's fifth  special  exception  to  plain  ti  IT '.h 
petition,  the  exception  being  as  follows: 
'Defendant  apeciaJl;  excepts  to  said  entire 
petition  because,  if  the  acts  alleged  therein 
us  a  breach  on  the  part  of  this  defendant  did 
constitute  a  breach,  Uien  the  plaintiff  has 
entirely  misconceived  the  measure  of  datna- 
gfs  in  such  cases,  and  fails  in  law  to  show 
any  right  to  recover  any  of  the  sums  alleged 
in  said  petition  as  damages,  or  any  portion 
of  the  same.'  (S)  The  court  erred  in  sus- 
taining defendant's  eighth  special  exception 
to  plaintiff's  petition,  the  exception  being 
as  follows:  'Defendant  specialty  excepts  to 
the  entire  petition  because  the  remedy  for 
the  alleged  acts  on  the  part  of  the  defendant 
ccmpltuned  of  as  a  brettch  is  agreed  upon  in 


the  contract,  and  plaintiff  had  no  right  to 
abandon  the  contract  as  contemplated  there- 
in for  such  cause,  aod  because  such  acts  as 
those  complained  of  are  not  vital,  and  do  not 
go  to  the  foundation  or  essence  of  the  con- 
tract, and  compensation  may  be  made  there- 
for in  damages.' " 

Argued  before  Pardee,  McGormiek,  and 
Shelby,  Circuit  Judges. 

Messva.  Drew  Pmlt  and  I.aro7  A. 
Smltli,  for  plaintiff  in  error: 

Where  a  contract  between  A  and  X  is  dis- 
charged by  the  default  of  X,  A  may  (a)  con- 
sider himself  exonerated  from  any  further 
performance  which  may  have  been  due  on  hia 
part,  and  successfully  defend  an  action 
brought  for  nonperformance;  (b)  sue  at 
once  upon  the  contract  for  (tuch  damages  aa 
he  has  sustained  by  its  breach,  without  being 


make  the  contract  operate  beyond  tbe  three 
years.  Kamsey  v.  Holmes  Electric  Protective 
Co.  SG  Wla  174.  BS  N.  W.  391. 

The  rule  Is  that  prospective  proflts  an 
covers  bio  where  the  breach  ot  contract  prai 
performance  bj  the  other  party,  and  tbas  de- 
prives bim  of  the  opportunity  to  earn  them, 
or  where  the  breach  complained  ot  Is  the  failure 
to  fulfll  an  abllgatloD,  which  la  ■  coodltlon 
precedeat  to  pertormance  by  tbe  otber  party, 
and  upon  the  fnlQIment  of  which  snch  perform- 
nnce  is  dependent ;  or  wbere  the  conduct  of 
tbe  other  party  evinces  an  Intention  to  abandon 
tba  contract,  and  not  to  be  bound  by  it.  But 
merely  making  a  default  In  the  payment  ot  an 
Instalment  of  money  due  on  tbe  contract  does 
not  entitle  the  party  Injured  to  clBlm  as  dam- 
ages  the  profits  he  would  have  earned  had  be 
p>ne  on  and  completed  the  contract,  where 
pertormance  by  him  Is  not  dependent  upon  such 
payment  or  prevented  by  the  nonpayment. 
Wharton  *.  WlQCb,  46  N.  Y.  8.  R.  187,  IS  N.  Y. 
Supp.  1T7. 

There  Is  a  material  distinction,  however,  be- 
tween the  effect  ot  a  defanlt  In  payment  of  an 
Instalment  when  It  becomes  due  under  acontract 
arising  tram  mere  temporary  Inability  to  pay, 
and  a,  deliberate  refusal  based  upon  tbe  as- 
serted Invalidity  of  the  contract  and  the  denial 
of  the  contractor's  rlgbt  to  proceed  or  to  re- 
ceive any  payment  thereunder.  Tha  former 
may  be  a  breach,  wblcb.  though  It  would  per- 
mit the  contractor  to  abandon  tbe  contract 
and  recover  for  what  bad  already  been  done 
tberennder.  wppld  not  entitle  blm  to  prospec- 
tive proflts.  But  the  latter  goea  to  the  root 
of  tbe  contract,  and  Is  equivalent  to  an  sbao- 
donment  of  It  In  Its  entirety  entitling  the  con- 
tractor to  recover  prospective  proflts.  Jones 
v.  New  York,  4T  App.  Dlv.  S9,  62  N.  Y.  Bapp. 
384. 

111.  Oontraott  tor  ««rvfoet. 

a.  Brtach  iy  oonlrootar  or  «mplov«e. 

1.  Oenorot  mtss. 

The  fongolng  general  rales  are  applicable  to 
coDlracts  for  services,  and  should  be  considered 
Id  connection  with  tbe  cases  on  the  particular 
subject,  such  caaea  merely  constituting  an  ap- 
pllcstlon  of  the  general  rules  to  tbe  facts  al 
the  particular  case. 

ThDs.  where  one  who  contracts  for  the  per. 
formsnce  of  labor  violates  hla  contract  through 
Its  entire  scope,  so  that  tbe  contractor  has 
been  deprived  of  proflta  wblch  he  might  have 
made  wltbln  tbe  contemplation  of  tbe  parties 
S3  I.,,  R.  A. 


when  tbey  made  tbe  contract,  tbe  contractor 
should  recover  his  gains  preveoted  as  well  as 
lossea  auaCalned.  But  where  tbe  employer's 
breach  relstea  to  a  minor  matter  In  the  con- 
tract, and  has  merely  tbrow-n  upon  tbe  con- 
tractor needleas  expense,  he  aba  aid  recover  only 
the  damage  wblch  be  bas  actually  sustained. 
Bulkley  V.  United  States,  7  Ct.  CI.  B4T. 

And  where  the  pertormance  of  a  apeclal  con- 
tract requires  the  furnishing  of  both  material 
and  labor,  and  tbe  contract  Is  entire  and  a 
breach  thereof  total,  loaa  of  such  proSta  as 
would  have  accrued  from  tbe  contrsct  as  the 
direct  result  of  Its  fulfllment  may  be  recovered 
In  an  action  for  the  breach.  SUbersteln  v.  Du- 
lutb  Newa-Trlbune  Co.  68  Uinn.  480,  71  N.  W. 
S22. 

And  where  a  contract  for  the  rendition  of 
aervlcea  during  a  period  of  ycara  Is  entire,  and 
a  breach  tbereof  Is  totsl.  the  plaintiff  in  an 
action  for  tbe  breach  may  recover  his  whole 
damagea  for  loss  of  proflts  during  tbe  whole 
of  tbe  unexpired  term,  present  and  prospective, 
by  the  Ions  o(  hla  contract.  In  a  single  scllon, 
and  the  prospective  damages  may  be  eatabllshed 
by  ahowlDg  the  dlfTerence  between  the  contract 
price  and  what  It  woald  have  cost  blm  to  per- 
form the  work.  ICnnis  v.  Buckeye  Pub.  Co.  44 
Mian.  lOG,  48  N.  W.  814. 

I'be  DBual  measure  of  damages  for  breach  of 
B  contract  relating  to  the  manufacture  of  aa 
article  or  tbe  performance  ot  aome  spedfled 
act  Is  the  difference  between  tbe  pries  agreed 
to  be  paid  and  what  It  would  have  coat  tbe  em- 
ployee to  complete  It,  providing  such  cost 
would  be  less  tbsn  tbe  contract  price.  Watson 
V.  Gray's  Harbor  Brick  Co.  3  Wash.  283,  28 
Psc,  B27:  SUbersteln  v.  Dulath  News-Tribune 
Co.  68  Minn.  430,  71  N.  W.  623;  Wood  v. 
Scbettter.  23  Wis.  601.' 

But  where  it  appears  that  the  party  Injured 
would  have  Incurred  no  further  eipenae  bad  be 
completed  the  work,  tbe  proper  measure  would 
be  tho  price  agreed  to  be  paid  tberetor.  Wood 
V.  Schettler.  23  Wla  SOI. 

And  where  the  price  for  work  to  be  done 
was  Indefinite  and  uncertain,  and  depended  up- 
on changes  Id  plana  therestter  to  be  made 
by  the  engineer  of  the  employer  calling  for 
or  less  work,  so  that  the  difference  be- 
ll the  contract  price  and  the  cost  of  com- 
pletion was  not  Qxed  end  certain  or  capable 
if  being  made  certain.  It  cannot  be  deemed 
hat  such  DQcertaln  difference  between  tbe  con- 
rsct  price  and  tbp  cost  of  completion  entered 
Into  the  contemplation  of  the  parties  at  the 
time  ot  tbe  contract,  aa  the  probable  rale  of 
iges  In  case  the  contractor  should  abandon 
tbe  work  so  as  to  warrant  Iti  recovery  aa  dam. 


two. 
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obliged  to  ahow  that  luoli  perfc 
baen  done  or  teodered  by  him;  |c)  lastly,  if 
he  hms  dooe  all  or  a  portion  of  tWt  which  is 
promised,  so  as  to  ba.ve  a  claim  to  a  money 
payment  for  such  performance,  he  may  deal 
with  euch  &  claim  «a  due  upon  a  different 
oontract  arising  upon  a  promise  which  is  un- 
derstood from  the  acceptance  of  an  ftcecuted 
consideration. 

Anson.  Ckintr.  2d  Am.  ed.  *280;  Horrittg- 
ton  ».  Wright,  115  U.  S.  188,  29  L.  ed.  380, 
4  Sup.  Ct.  Rep.  12;  Hoare  v.  iienme,  S 
HurlBt.  &.  N.  19,  29  L.  J.  Exoh.  N.  S.  73; 
Smith  V.  Ltuiit,  40  Ind.  98;  Rei/bold  v.  Voor- 
heft,  30  Pa.  116 ;  Dunn  v.  D<Uy,  TS  Cal.  ft40, 
81  Pac.  377;  Leopold  v.  Balkey,  89  111.  417, 
31  Am.  Bep.  93. 

ff  the  contract  is  entire  a  breach  as  to  a 
■infcle  material  or  vital  point  discharges  the 
whole,  relieving  the  other  party  from  per- 


formance, and  affording  him  an  Immediat* 
right  of  action  to  enforce  the  whole  obliga- 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  160; 
HatkeU  V.  McIIenry.  4  Cal.  411;  Olark  v. 
Baker,  5  Met  452;  2  Pardons,  Coutr.  •517; 
1  Story,  Contr.  i  33. 

A  contract  is  entire,  and  not  severable, 
when,  by  its  terms,  nature,  and  purpose,  Jt 
contemplates  and  in  tends  that  each  and  all 
its  parts,  material  provisions,  and  the  con- 
Bideration,  are  common  to  each  other  and  in- 
tfrdependent.  Buch  a  contract  possesses  es- 
SRitial  oneness  in  all  material  respects, 

Wooten  v.  Walters,  110  N.  C.  261,  14  S.  E. 
735,  736;  Thompaon  r.  Conover,  32  N.  J,  L. 
467. 

Abandonment  alone  would  not  recompense 
the  aKgrieved  party  lor  the  damages   sua- 


■sea.     Amrrlcan  SureCr  Co.  T.  Woods,  40  C.  C 
A.  282,  lOa  Fed.  288. 

So,  wfaerti  [nil  performance  of  a  contract  for 
■errlcea  lias  been  prereated  br  sIckneH  ot 
dntb,  fhs  contract  or  SEneement  ot  the  partJei 
)■  comiieteiit  erldence;  and  irhen  tbe  compen- 
sation !■  BO  flied  and  reifiilated  b;  tbe  contract 
that  tt  can  be  apportlcned  without  Injuatlce  to 
«ltber  partT,  tbe  compenaatloo  agreed  upon 
ma;  be  taken  as  tbat  vblcb  tbe  partr  reair- 
ably  deserrea  to  receive.  But  If  Che  contn 
provides  C^r  pajmeata  In  part  by  a  receEpt 
a  portion  of  tbe  proflte,  and  tbe  profits  to 
earned  bad  Dot,  either  at  tbe  time  of  maklns 
tbe  contract  or  at  the  time  of  Its  termloatlon 
bj  tbe  death  of  the  agent  and  tbe  accroal  of 
tlM  right  of  action  to  bis  representative,  any  de- 
terminable raise,  or  any  existence,  the;  cannot 
tie  resorted  to  as  a  measure  of  recovery. 
Claifc  T.  Qllbert,  Sa  Barb.  ST6. 

2.  PartlouUlr  oontriMts. 


The  profits  aecTQlng  to  tbe  owner  or  em- 
piorer  from  tbe  conatroctlon  of  wars,  brldgea, 
«r  pobllc  works  are,  perhaps  not  necesssrilr. 
bnt  almost  alwajra.  the  frulti  of  collateral  con- 
tncta  or  euterprlsea  as  distinguished  from  di- 
rect fmltB  of  tbe  principal  contract.  Profits 
lo*t  from  the  breach  o(  such  contracts  therefore 
are  rarely  recoverable,  aa  they  are  too  remote 
and  conjectural. 

Tboa,  a  loss  sustained  by  a  railroad  company 
from  a  breach  of  contract  by  the  contractor  for 
the  conatruetlon  of  a  section  of  Its  railroad, 
arlalng  from  Its  InablllCy  Co  keep  Its  arrange- 
ment to  arry  a  large  amoUDt  of  freight  over 
ICa  road,  which  It  eonld  have  carried  bad  tbe 
road  been  completed,  consists  of  galos  prs- 
vented  on  a  collateral  contract  for  carriage  of 
Erelght,  and  1«  not  therefore  tbe  direct  fruit 
ot  the  contract  with  tbe  contractor,  and  can- 
Bot  be  recovered  for  a  breach  thereof.  Bunt 
T.  Oreson  P.  B.  Co.  1 1>.  B.  A.  843,  S8  Fed.  Rep. 
481. 

And  a  snbcontractor  who  contrscta  to  con- 
struct a  portion  of  a  railroad,  tbe  aame  to  be 
completed  with  In  a  designated  time.  Is  not  li- 
able, la  case  of  failure  to  complete  It  wltbln 
tbe  contract  time,  for  a  rebate  of  Interest  on 
tbe  total  aaioiint  of  the  construction  bonds  to 
wblcb  tbe  contractor  would  have  been  entitled 
bad  It  not  been  for  aucb  failure  to  complete 
the  construction  of  the  road,  where  ancb  pri- 
vate agreement  between  the  contractor  and  the 
tMsee  of  tbe  road  waa  not  made  a  part  of  tbe 
03  L.  R.  A.  < 


with  the  subcontractor,  and  the  fact 
that  the  subcontractor  may  have  known  that 
there  was  such  an  agreement  ralsea  no  presump- 
tion tbat  ho  contracted  for  sucb  a  mode  ot  as- 
certaining damages  for  his  breach.  Snell  v. 
Cote  Ingham,  72  111.  161. 

Nor  does  sucb  delay  authorise  a  recovery 
for  the  breach  on  tbe  ground  that  tbe  railroad 
ran  through  a  wild,  uninhabited  country,  and 
that  It  wai  expected  that  sawmlllB  would  have 
been  estabtlabed  along  the  line  Of  tbe  road,  and 
that  by  the  use,  of  the  road  at  an  earlier  day 
In  the  transportation  of  lumber  from  sucb  mills 
and  otherwise  a  large  profit  would  have  re- 
sulted, as  such  a  calculation  Is  too  conjectural, 
uncertain,  and  vague.  Phillips  ft  C.  Conctr. 
Co.  V.  Seymour.  91  U.  8.  846,  23  L.  ed.  841. 

And  delay  beyond  tbe  contract  time,  upon 
the  part  of  a  coutractor  to  complete  a  contract 
with  a  railroad  company  to  conatruct  accord- 
ing to  prepared  plans  certain  docks,  piers,  and 
wnrehoiisea,  and  to  do  certain  dredging  and  re- 
move old  docks,  does  not  warrant  a  recovery 
by  the  railroad  company  against  tbe  contractor 
tor  tbe  amount  of  tbe  net  revenue  on  tbe  ship- 
ment of  a  large  quantity  of  cotton  which  It 
had  to  decline  because  the  work  had  not  been 
completed.as  such  damageswould  betoo  remote, 
conjectural,  speculative,  and  unceruln.  At- 
lantic ft  D.  R.  Co.  r,  Delaware  Constr.  Co.  68 
Va.  603,  S7  S.  E.  IS. 

And.  a  railroad  company  contracting  with  a 
contractor  for  the  construction  of  Its  railroad. 
If  entitled  to  recover  at  all  lor  damages  arising 
from  loss  of  profits  during  two  months  which 
the  contractor  delayed  in  completing  tbe  road 
beyond  tbe  time  apeclfled  In  the  contract,  can- 
not prove  the  amount  ot  socb  loss  by  showing 
tbe  profits  during  the  corresponding  two 
months  ot  the  next  ensuing  year.  Florida 
Northern  R.  Co,  v.  Southern  Supply  Co.  113 
Ga.  1,  87  a.  B.  130. 

Ao,  the  failure  upon  tbs  part  of  a  person 
contracting  with  a  road  company  for  the  con- 
struction of  a  portion  of  Its  road  to  complete 
It  In  tbe  time  prescribed  by  tbe  contract  does 
not  entitle  tbe  company  to  set  op  aa  a  counter- 
claim In  an  action  for  the  nrvlces  rendered  a 
claim  tor  the  tolls  which  the  rosd  company 
might  have  earned  had  tbe  road  been  completed 
such  a  claim  would  be  too  contin- 
gent aod  speculative  to  form  a  basis  for  dam- 
:ea  Westaro  Gravel  Boad  Co.  v,  Cox,  39  Ind. 
:o. 

And  the  breach   of  a  contract  to  construct 

levee  tor  the  purpose  of  reclaiming  lands 
from  oversow  does  not  entitle  the  owner  of  the 
lands  to  recover  poaslble  profits  under  a  lease 
ot  the  land  executed  by  him  without  tbe  con- 
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Orand  Rapids  &  B.  City  R.  Co.  r.  Van 
Duscn,  20  Mich.  430>  Oaten  v.  National 
Bldg.  Loan  d  Protective  Union,  46  Minn. 
419,  40  N.  W.  232;  DeLoach  v.  Smith,  83 
Ga.  606,  10  S.  E.  436;  Royaiton  v.  Soyalton 
(£  W.  Tump.  Co.  14  Vt.  311 ;  Amos  v.  OikUy, 
131  M11H8.  413;  Parker  v.  RueseU,  133  Mass. 
74;  Shaffer  v.  Lee,  B  Bs.rb.  412;  Praetor  v. 
/•rMenJOline  Jtffff.  Co.  21  N.  Y.  S.  R.  885,  4 
N.  Y,  Supp,  28(1 ;  DiokiTuon  v.  flart,  60  N. 
Y.  S.  R.  504,  21  N.  Y.  Supp.  307 ;  Aiwil  Min. 
Co.  V.  HumhU.  163  U.  8.  540,  38  L.  ed.  810, 
14  Sup.  Ct.  Rep.  870;  Lake  Shore  d  M.  8.  R. 
Co.  V.  Richari»,  152  ni.  69.  30  L.  R.  A.  83, 
38  N.  E.  773. 

Where  tha  inaurance  company  la  in  the 
wrong,  and  is  respoDBible  for  tbe  termiiiatioii 
of  the  contract, — having  brought  about  the 
necessity  of  ascertaining  tbe  amount  of  dam- 
ages the  other  party  has  suffered, — the  doubt, 


if  any,  as  to  the  parties  contracting  (or  in- 
surance keeping  up  their  contracts,  shou'i) 
be  resolved  against  tbe  insurance  company, 
and  the  presumption  be  indulged  that  tbese 
parties  will  carry  out  their  contracts  and 
make  tbe  payments  stipulated. 

Hereviea  Mut.  L.  Aetnr.  Boc.  v.  Brinker, 
77  N.  V.  4*5;  Leu>i»  v.  AlUu  Mvt.  L.  Ins. 
Co.  61  Mo.  634;  EntwOTth  t.  Jitno  York  L. 
iHg.  Co.  Flipp.  92,  Fed.  Cas.  No.  4,*1>8; 
Fudiekar  v.  (ivardian  Mai.  L.  Ins.  Co.  62 
N.  y.  392;  ^tna  L.  Int.  Co.  r.  Nexsen,  SI 
Ind.  348,  43  Am.  Rep.  91. 

The  contract  under  consideration  especial- 
ly contemplates  the  making  of  profits  by- 
Wells,  and  its  very  nature  shows  that  » 
breach  of  it  would  deprive  him  of  tbe  com- 
missions on  future  premiums. 

The  right  of  a  party  to  recover  tbe  profit* 
he  would  have  made  in  fulfilling  a  o     ' 


tractor's  koowledKe  after  the  breach  at  tbe 
contract,  as  such  damages  are  too  remote. 
Wallace  v.  Ah  Sam,  11  Cal.  161,  60  Am.  Rep. 
G34,  12  Fac.  46. 

Aud  the  measure  of  damBBcs  for  brescb  bj  a 
vendor  of  a  water  lot  of  a  covenant  to  blast 
out  the  wsste-WB7  opposite  tbe  lots  below  thi 
one  sold,  so  as  to  make  it  sulScleiitl}  deep  t( 
can;  off  the  wsste  water  from  tbe  macIilDerT 
on  the  lot  sold,  and  to  ao  flalsb  all  tbe  e^es  la 
tbe  canal  or  reservoir  as  to  furnlsb  and  con- 
tinue In  said  canal  water  In  sulBelent  qoantl- 
tlea  to  propel  the  machinery  placed  and  erected 
on  the  lots  sold.  Is  tbe  iulerest  an  the  luvest- 
ment  (or  tbe  time  tbe  macblnerr  was  not  em- 
plored  for  want  of  water ;  or,  In  case  a  part 
onlj  Is  Idle,  Interest  on  a  like  proportion  of  the 
iBvestment,  and  Dot  what  tbe  profits  would 
bB*e  been  bad  the  purchaser  been  able  to  em- 
ploy the  whole  of  his  machinery  all  of  the  time, 
as  such  profits  are  too  speculative  to  furnlsb 
a  meamre  of  damagea,  Water  Lot  Co.  t.  Leon- 
ard. SO  a  a.  seo. 

Bo.  althouxb  prollts  may  be  recovered  to  a 
certain  limit  In  actlona  far  breach  of  special 
agreements  or  contracts  for  the  eonstruFtlon 
□f  public  works,  sucb  proOts  must  be  calculated 
end  based  npon  the  difference  tietween  tbe  con- 
tract price  and  the  price  at  which  the  per- 
tonoanee  of  tbe  work  could  be  procured  at  tbe 
time  ot  tbe  breach.     Oatllng  v.  Newell,  12  Ind. 

And  evidence  In  an  action  for  breach  of  con- 
tract to  fiimlsb  materials  and  do  the  maaonrj 
work  In  the  eonstmctlon  of  a  bridge,  estimat- 
ing tbe  cost  of  the  work  at  contract  prices  It 
completed  according  to  tbe  plans  furnlihed  by 
the  cblef  engineer,  and  calculating  the  number 
ot  cubic  ysrds  of  excavation,  and  mnltlpljlog 
the  yarda  by  tbe  price  In  the  contract,  and  esti- 
mating the  different  sorts  ot  maaonry,  by  cal- 
culating each  different  part  of  tbe  masonry 
according  to  the  plana,  giving  Id  detail  tbe 
number  of  cubic  yards  in  eacb  and  dednctlug 
from  the  reanit  the  estimated  coat  of  the  dif- 
ferent kinds  ot  msaoory  to  the  contractor, 
thereby  showing  a  large  balance.  Is  legally  suf- 
ficient to  prove  a  lose  of  profits  growing  out 
ot  tbe  breach.  Baltimore  &  O.  B.  Co.  v.  Btew- 
art,  79  Md.  4ST,  29  Atl.  9«4. 

b.  '''or  eontlrueUon  or  repair  of  bathHaiit,  ves- 


Bulldlngs  aiually  have  a  regular  eetabllsbed 
rental  value,  and  there  la  namally  a  regnlar 
market  valna  tot  the  blre  of  a  vesael.  Bental 
value  and  ordinary  hire  therefore,  at  least  In 
America,  are  regarded  as  the  more  definite,  and 
53  L.  B.  A. 


a  better  measure  of  damagea  tor  breacb  of  con- 
tract by  which  one  li  deprived  of  the  nse  ot 
the  buildings,  vessels,  etc.,  aud  la  selected  a* 
such  rather  than  lost  profits,  except  ondet  spe- 
cial and  peculiar  clccumstancea. 

Thus,  nnreaaonable  delay  on  tbe  part  of  • 
contractor  tor  tbe  building  of  a  bouse  or  otber 
boll  ding  In  completing  hla  contract  only  en- 
titles the  owner  to  damages  equal  to  the  renter 
value  ot  tbe  premises  during  the  period  of  de- 
lay. Korf  V.  Lull,  70  III.  420 ;  RulT  p.  RInaldo, 
BS  N'.  Y.  004;  Harwood  v.  Tappan,  2  Speera, 
L.  636 :  Dangler  v.  Auet,  6S  Mo.  App.  548. 

And  evidence  of  conjectural  loss  to  tbe  own- 
er's business  by  tbe  delay  to  obtain  tbe  build- 
ing, and  for  tbe  loas  ot  a  contract  to  lease  one 
of  the  stares  tbersin,  la  not  admissible  In  an 
action  for  delay.  Harwood  v,  Tappan,  3  Speera, 
L.  686. 

And  one  (or  whom  a  building  waa  erected 
under  a  building  contract  cannot  recoup,  In  an 
action  for  money  due  for  work  done  thereun- 
der, for  rents  and  profila  of  tbe  building,  lost 
by  delay  In  tbe  performance  of  the  contract, 
where  It  doea  not  appear,  either  that  tbe  owner 
wished  or  expected  to  use  tbe  bDlldlog  himself, 
or  that  he  might  or  could  have  tented  It  to 
anyone  during  tbe  period  of  delay.  Wagner  T. 
Corkblil,  40  Bsrb.  175. 

80,   damages  agalnat  tbe  owner  of  a  etore 

for   failure   to   complete  It   betore  the  time  of 

"  ~    commencement  of  a    lease   thereof    cannot 

computed    npon    any    estimate    of    probable 

profits      BaCkowskI  v.  Uaaolowakl.  67  111.  App. 

id  where  a  contract  Is  entered  Into  by  an 
■r  of  a  large  tract  of  land,  desirous  of  Im- 
Ing  tbe  same  by  the  erection  of  bouaes 
thereon  and  thereby  Increaalng  Its  value,  for 
lale  of  a  numt»er  of  lots  thereof,  the  pur- 
:r  to  erect  houses  of  a  designated  character 
ninn  tbe  lota  purchased,  and  the  vendor  to 
pay  certain  rates  and  taiea  and  put  In  the 
and  street  pavement,  which  be  tails  to  do. 
and  the  curbing  sud  paving  are  done  by  tbe 
and  paid  for  by  the  purcbaaer,  tbe  vendor 
>t  entitled,  in  a  suit  by  the  purchaser 
agalDst  him  for  recovery  ot  tbe  amount  wblcb 
he  I*  thus  obliged  (o  pay.  to  counterclaim  for 
damages  suffered  by  reason  of  the  pnrcbaser's 
failure  to  build  the  house,  on  the  tbeory  that 
he  had  lost  the  consequent  increase  In  valne  of 
his  property,  as  sucb  damages  are  too  specu- 
'  •,  and  not  such  as  arise  naturally  from  tbe 
breacb.  Mi.Coaagby  v.  Pembertoo.  16S  Fa. 
121,  SI  Atl.  fioe. 

But  the  meaeiire  of  damajces  In  an  action  by 
lot  owner  against  one  who  agreed  to  build  • 
lldlng  to     be    paid   for    in     Instalmenta,   tb* 
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dcpotda  lolely  upon  the  f&ult  of  the  other 
partj  to  it,  and  the  plaintiff's  ability  to 
•how  that  tiie  profits  elaJmed  were  reasona- 
bly oertain  to  have  been  realized  but  for  the 
nrongful  act  complained  of. 

1  Sutfaerlaud,  Dama^sH,  S  63;  Anvil  Uin. 
Po.  y.  Hvmbte,  153  U.  S.  646,  38  I*  ed.  810, 
14  Sup.  Ct.  Rep.  876;  Hitehoock  v.  Supreme 
Tent,  K.  of  M.  100  Mich.  40,  58  N.  W.  e40; 
Mueller  *.  Betheaia  Mineral  Spring  Co.  88 
Mich.  390,  50  N.  W.  31B;  Treat  v.  Hilee,  81 
Wia.  280,  50  N.  W.  896;  Pitlsburg  Gauge  Co. 
T.  Aahton  ValM  Co.  184  Pa.  3B,  SB  Atl.  223; 
Tai/lor  Mfg.  Co.  v.  Hatcher,  3  L.  R.  A.  537, 
33  Fed.  440;  Hitchcock  v.  Anthony,  28  C.  C. 
A.  80,  54  U.  S.  App.  43B,  83  Fed.  779;  Dart 
r.  Laimieer,  107  N.  Y.  664,  14  N.  E.  2B1 ; 
Blair  r.  Lafiin,  127  Mass.  518;  Wakeman  v. 
Wheeler  &  Wiiaon  Mfg.  Co.  101  N.  Y.  205, 
54  Am.  Rep.  676,  4  N.  E.  264;   Niagara  F. 

fotuidatlon  or  wblch  gave  my  and  tb«  balldlns 
f«11  to  tbe  grauDd  durins  Iti  eonitructlon 
tbroDIEh  tbe  tault  at  the  coDtractor,  after  be 
bid  recclTed  two  Inttalmenta,  li  the  dllTereDce 
tietweea  what  It  wonld  bare  coat  tbe  owner  to 
eoDBtruct  mrh  ■  building  as  that  provided  tot 
Id  the  contract,  and  the  amoant  which  be 
would  bare  to  pa;  the  contractor  to  complete 
the  building  accordlog  to  contract,  together 
with  loss  of  rents  and  praSts  which  be  would 
pmbablp  have  received,  for  such  reasonable 
lime  beyond  the  time  at  which  tbe  building 
■hoald  have  been  completed  as  it  would  have 
ttkpn  the  contractor  to  complete  It,  crediting 
)be  con  trad  or  with  the  materials  In  the  atrnc- 
tsre  at  the  time  of  Its  fal),  as  tbej  had  become 
t  part  ol  the  realty,  and  with  work  done  In 
dl^ng  for  tbe  foundation,  and  for  such  ma- 
lerlals  as  had  been  put  Into  the  bnltdtOK  by 
blm  to  tbe  extent  that  tbej  reduced  the  cost 
of  completing  the  building.  Savage  T.  Qlenn. 
to  Or.  440. 

So.  breach  of  a  contract  upon  tbe  part  of 
s  contractor  to  move  a  hotel  from  one  town  to 
another  entitles  the  owner  of  tbe  building  to 
recover  of  tbe  contractor,  where  the  contractor 
bid  been  paid  for  removing  the  bnlldlng.  onlr 
tbe  neceesarr  expense  of  removing  It,  and  does 
not  aulborlM  a  recovery  for  prospective  profits 
whrch  be  would  possibly  have  gained  if  tbe 
building  bad  been  moved,  as  euch  profits  would 
be  too  remote,  nncertsln.  and  speculative  to  be 
recoverable.  Sherman  Center  Town  Co.  T. 
Leonard.  46  Kan.  3M,  Se  Pac.  TIT. 

And  a  breach  of  contract  to  bnllfl  and  com- 
plete, ready  for  use,  an  Ice-maklng  plant  within 
a  specined  time,  does  not  enlltle  the  party  In- 
Inred  to  recover  profits  that  could  have  been 
made  had  the  plant  been  completed  when  prom- 
ined.  as  Bncb  an  estimate  Is  purely  conjectural. 
('Dninmera'  Pure  Ice  Co.  v.  Jenkins,  SB  III.  App. 
S19. 

Likewise,  tbe  measure  of  damages  for  breach 
i>f  a  contract  to  construct  a  Souring  mill,  or  to 
iln  all  the  millwright  work  necessary  In  the 
mnatructlon  by  delay  or  otherwise.  Is  the  cost 
'0  complete  the  work,  and  not  tbe 
which  would  have  been  made  by  the 
silll  darloR  the  time  the  alteretloni  were  being 
made  (M'ade  v.  Haycock.  25  Pa.  3SS :  John 
Hutchinson  Mfg.  Co.  v.  Pinch.  91  Mich.  156, 
M  N.  W.  9B0 :  Abbott  v.  Catch.  1.1  Md.  3H.  Tl 
Am.  Dec,  635 ;  Rnlmea  v.  Bo.vdaton.  1  Neb. 
S-ITl.  Buch  damages  l>e1ng  too  speculative  and 
tontlngent   (or  recovery. 

And  delay  In  the  performanre  of  a  contract 
U  hare  an  oat-meni  mill  ready  to  start  n(  a 
designated  time  authorizes  the  party  Injured  to 
r>n>ver  tbe  rental  value  of  the  mill  during  the 
53  U  R.  A. 


\Ina.  Oo.  y.  Oreent,  77  Ind.  590;  Oliver  v. 
Ferkina,  92  Mich.  304,  52  N.  W.  SOB;  Hoy  v. 
Gronobte,  34  Pa.  10,  75  Am.  Deo.  628;  Rich- 
mond V.  Dubuque  &  U.  Citi  R.  Co.  40  Iowa, 
264;  Dickinaon  v.  Hart,  50  N.  Y.  S.  R.  504, 
21  N.  Y.  Supp.  307 ;  Lake  Shore  d  M.  8.  H. 
Co.  V.  Richards,  152  III.  59,  30  L.  R.  A.  33, 
38  N.  E.  773;  Royaiton  v.  Royalton  &  ff. 
TM.mp.  Co.  14  Vt.  311;  Amos  v.  Oafcley,  131 
Mass.  413:  QramA  Rapids  i  B.  City  R.  Oo, 
V.  Van  Dusen,  2B  Mich.  430. 

Even  if  Uie  court  should  hold  that  Weill 
cannot  recover  damages  baaed  upon  loss  of 
profits,  he  ought  at  least  to  be  allowed  to  re- 
cover the  CI,500  paid  for  the  contract,  and 
his  actual  expenses  in  preparing  to  carrf  out 
the  contract^  together  with  reasonable  com- 
peniNttion  for  bis  time. 

United  States  v.  Behan,  110  TJ.  S.  338,  28 
L.  ed.  168,  4  Sup.  Ct.  Rep.  81;  1  Sutherland, 

period  of  delay ;  bat  while  tbe  cost  of  the  mill, 
the  depreciation  or  otherwise  of  Iti  rnacblnery 
while  In  operation,  and  tbe  profits  that  could 
be  made  by  tbe  mill  are  proper  to  be  conslderei] 
In  arriving  at  the  rental  value,  neither  consti- 
tutes the  measure  of  damages,  Novelty  Iron 
Works  V.  Capital  City  Oat-meal  Co.  88  Iowa, 
BZ4.  55  N.  W.  618. 

And  the  measure  of  damagea  for  breach,  bj 
a  lessor  of  a  mill,  of  a  covenant  to  alter  the 
mill  so  that  It  should  have  four  runs  of  stona 
Instead  of  two,  by  making  tbe  improvementl 
■0  that  one  mn  of  atone  la  useless.  Is  the  value 
of  tbe  nae  of  tbe  one  run  of  stone,  which  by  rea- 
son of  his  breach  tbe  tenant  was  nnabte  to  en- 
joy, but  does  not  Include  specnlatlTe  damBges; 
such  as  the  loss  of  profits  which  he  might  have 
autre  red  In  consequence  of  not  having  the  use 
of  tbe  one  run  of  stone.  Green  v.  Hann,  11 
111.  818. 

And  the  Improper  eiecntloo  of  a  contract 
for  building  a  flume  does  not  entitle  the  party 
Injured  to  damages  by  way  of  loss  of  proflts 
from  bis  Inability  to  use  the  mill,  the  building 
of  which  was  delayed  by  the  Improper  construc- 
tion of  the  fiume.  Bridges  v.  Lanham,  14  Neb. 
see,  45  Am.  Rep.  121,  15  N.  W.  T04. 

In  the  above  case.  Hadley  v.  Baxendala.  9 
Kich.  S41.  23  L.  J.  Excb,  N.  8.  ITS,  18  Jnr 
3S8,  2  C.  L.  Rep.  SIT.  Infra,  VI.  b,  2,  was  dis- 
tinguished upon  the  gronnd  that  there  tbe  mill 
had  been  completed,  and  had  been  In  operation. 
and  was  probably  a  well-known  manu  facta  ring 
establlsbment  of  the  neighborhood,  in  which 
capital  was  actually  Invested. 

In  Davis  r,  Taleott.  14  Barb.  611,  however. 
It  was  held  that  failure  to  perform  a  eon- 
tract  for  InrnlshluB  and  placing  the  machinery 
of  a  mill,  and  breach  of  a  contract  tor  fur. 
Dishing  machinery  efficient  In  strength,  con- 
sCi'uctlon.  and  workmanship,  causing .  a  fur- 
Iber  delay,  entitle  tbe  party  Injured  to  recover 
such  sum  BB  would  he  sufflclent  to  pal  the  ma- 
chinery In  tbe  condition  contemplated  by  the 
contract,  and  nlso  sncb  sum  aa  the  mill  would 
have  enmed  during  Ihe  time  It  was  necessar- 
ily delayed.  In  consequence  of  tlfe  delay  and 
IhB  breaknge  Rud  defects  In  the  machinery.  In 
estimating  n-blch  the  Jnry  should  take  tbe  fair. 
ordinary  earnings  of  the  mill  after  deducting 
eipenBea  of  running  It.  thereby  arriving  at  the 
net  profits ;  and  that  a  charge  authorizing  sucb 
a  re.'ovpry  does  not  authorise  the  recovery  of 
speculative  damages. 

And  Clifford  V.  Richardson.  IS  Vt.  620,  holds 
a  contract  by  a  millwright  t, 


t  Ihi 


iltl  wllhln 

■nnbic  time   In   a   good,   workmanlike  man- 
by   unreasonible  delay  and  by  putting  It 
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We  had  Uie  right  to  pray  for  alUrnative 
relief. 

United  Btatei  v.  Behan,  110  U.  S.  338,  2S 
L.  «d.  IfiS,  4  8up.  Ct.  Bep.  81;  Milohell  v. 
Bheppard,  13  Tex.  487;  Font  t,  AndreiM 
{Tex.  Cir.  App.)  «  S.  W.  909. 

Ur.  W.  B.  0»na  for  defendant  in  error. 

I     McCormlok,    Circuit    Judge,     delivered 
the  opinion  of  Uie  court: 

He  rulings  of  the  trial  court.  Mid  the  er- 
rors assigned  thereon,  present  subBtantiallf 
two  questions:  (1)  Can  the  plaintiff  Join 
in  one  action  for  damages  for  breach  of  the 
contract  a  claim  for  the  loss  of  antidpated 

Sroflta  with  the  claim  to  recover  his  loeees 
IT  actual  outlay  and  expendituresT  (2) 
Are  the  anticipated  profits  for  the  loes  of 


which  he  cladms  damages  in  this  ca«e  too  t«- 
mote  to  sustain  an  action?  Conforming  to 
the  practice  and  pleadings  in  the  staM  of 
Texas,  the  plaintiff's  case  is  presented  by  a 
petition  setting  up  fully  all  the  facta  on 
which  he  bases  his  claims  for  damage. 

The  first  of  the  questions  above  stated 
seems  to  us  to  be  answered  by  the  reasoninK 
and  review  of  authorities  in  the  opinion  of 
the  court  in  the  case  of  United  Statet  v.  Be- 
kan,  110  U.  S.  338,  28  L.  ed.  168,  4  Sup.  Ct. 
Kep.  81.  Adopting  substantially  the  lan- 
guage of  the  very  learned  judge  who  deliv- 
ered that  opinion,  without  quoting  with  lib- 
eral accuracy,  we  observe  that  he  therein 
says:  When  a  party  injured  by  the  stop- 
page of  a  contract  electa  to  go  for  damageti 
tor  the  breach  thereof,  the  first  and  most  ob- 
vious damage  to  be  shown  is  the  amount 
which  he  has  been  induced  to  expend  on  the 


In  so  anskimuij  that  It  wss  of  little  or  no 
value  to  the  miller,  entitles  the  mlUsr  to  la- 
cover,  not  only  (or  the  ■tnonnt  i>ald  by  him  far 
repairing  snd  altering  tlie  machinery,  but  also 
for  the  beneCt  which  the  mill  would  have  been 
to  bim  If  the  contnct:  had  been  properly  exe- 
cuted, from  the  time  It  might  bsve  been  thus 
executed  until  the  Deceasary  alterations  could 
ba  made,  as  the  loss  oF  the  use  of  the  mill  Is  a 
conaeQuence  whlcb  shonld  have  been  antici- 
pated la  case  of  failure  to  fulfil  the  contract. 
And  thAt  the  opInlOD  of  competent  (rltneues, 
OS  to  the  amount  of  work  which  Che  milt  would 
bsve  performed  during  the  time  lafcen  to  ce- 
'  a  macblnery  so  as  to  conlarm 


I  the 


a  avl- 


for  estimating  dsmeBea  whli 
the    miller    would    be    entitled    to    recover    for 
bresrb   of  contract  upon  the  part  o(  a  mill- 
wright. 

So,  tbe  messare  of  damages  for  neglect  to 
perform  a  contract  tor  repairs  upon  a  vesael 
Is  tba  rent  or  price  which  would  have  been  paid 
(or  tbe  charter  of  the  vessel  during  tbe  period  of 
delsy.  snd  not  tbe  probable  proBta  of  the  ves- 
sel during  sucti  time.  Rogers  v.  Beard,  38 
Barb.  31. 

And  where  a  contract  la  entered  Into  for  the 
repair  of  a  boat  (or  a  trading  voyage,  and  tba 
boat  Is  carried  away  by  a  freshet  and  lost 
before  repairs  are  made,  the  measure  of  dam- 
ages for  breach  of  the  contract  to  repair  la  tbe 
post  Of  tbe  repairs,  and  not  the  anticipated 
proDts  of  the  voyage.  Hendrlck  v.  Stewart,  1 
Overt.  *"«. 

And  delny  In  the  cumpletlon  of  additions  and 
repairs  to  a  steamboat  warranta  a  recovery  for, 
not  wbat  It  would  have  cost  the  party  causing 
tbe  delay,  but  tho  ordinary  hire  of  sucb  a 
boat  for  the  time,  and  for  the  cost  of  repairs 
and  of  replacing  defective  macblnery,  with  tbe 

La  make  aiicb  repairs  or  replacement :  but  tbe 
owner  rannot  recover  what  the  ]ury  migbt  be- 
lieve the  boat  could  bave  earned  during  the 
time,  making  aJlowance  for  expenses  of  run- 
ning, inaurancc.  and  wear  and  tear  on  tbe  Iraat. 
Brown  v.  Foster,  61  Pa.  1B5. 
So.  failure  of  a  party  contracting  with  an- 

Btated  date,  to  deliver  tbe  same  until  two 
months  after  tba  time  specified,  entitles  tbe 
party  Injured  to  recover  the  actual  loaa  sua- 
lalned  on  account  of  the  failure  to  comply  with 
(he  contract,  but  the  loss  of  Ibe  probable  profits 
of  the  boat  during  the  two  months  constltnte 
no  part  o(  the  damages^  Taylor  v.  Magulre,  13 
Mo.  517,  12  Mo.  313. 

And  a  person  contracting  for  the  construe-    latlon  or  conjecl 
E3  h.  K.  A. 


tlon  of  a  steamboat  Is  entitled  to  recoup.  In  an 
action  for  the  recovery  of  the  contract  price, 
for  damages  sustained  from  defects  In  tbe  boat 
and  its  macblnery,  neceaaltatlng  expense  in  pro- 
curing repairs  and  Id  towing  the  boat  to  a 
proper  place  for  undergoing  repairs  and  In  sup- 
plying defects  so  as  to  make  her  conform  to 
tbe  contract,  but  not  (or  lose  of  profits  result- 
ing from  delay  occasioned  by  sucb  defects. 
Blancbard  v.  Ely,  21  Wend.  342,  34  Am.   Dec. 

reference 


250. 

In  England,  however,  the  rule  n 


to  ves 


told  s 


Thus,  tbe  earninga  of  B  vessel  during  the  time 
sbe  was  detained  tbrougb  breach  of  a  contract 
to  furnish  a  new  brass  liner  to  ber  propeller 
abaft  and  a  brnaa  atern  brush,  by  furnishing  ar- 
ticles not  conatmcted  or  fitted  on  in-  a  work- 
manlike manner,  In  consequence  of  which  they 

In  an  action  for  the  breach.  In  the  absence  o( 
objection  on  tbe  ground  o(  want  of  proof  that 
Bbe  would  have  been  actually  employed  during 
Bucb  time.  Wilson  v.  General  Iron  Screw  Co. 
47  L.  J.  Q.  B.  N-  S.  239.  37  L.  T.  N.  8.  789. 

So,  tbe  measure  o(  damages  suffered  by  a 
steam  packet  company  for  breach  of  a  contract 
wltb  a  ahlp-bulldtng  company  to  make  certain 
repairs  upon  a  vessel  owned  by  tbe  packet  com- 
pany within  a  given  time,  after  wblcb  and  be- 
fore tbe  completion  of  tbe  contract  tbe  abip- 
bulldlng  company  was  wound  up  on  petition  of 
a  creditor,  and  tbe  repairs  were  not  therefore 
completed  wltbln  tbe  atlpuiated  time.  Is  tbe 
net  profits  wblcb  tbe  packet  company  might 
hare  made  if  Ibe  contract  had  been  completed 
Id  time.  Re  Trent  &  II-  Sblp-Bullding  Co.  XH 
L.  J,  Cb.  N.  S.  as.  L.  R-  4  Cb.  112.  19  I..  T. 
N.  3.  463,  17  Week.  Rep.  181. 

e.  Looglng  and  lumber  conlraal>. 

Legging  and  lumbering  In  their  various 
phases  constitute  a  business  wblcb  baa  been 
carried  on  so  eitenalvel.v,  particularly  in  tbe 
United  Ststpa.  that  tbe  coat  and  proflts  o(  any 
particular  enterprise  sre  no  longer  a  mnlter  of 
conjecture  or  speculation,  but  can  be  estimaled 
wltb  inch  certainty  as  to  warrant  the  use  of 
profits  lost  aa  a  measure  of  damages  in  actions 
for  breach  of  lumbering  contracts,  though  of 
caurae  proflta  expected  to  srlse  out  of  rotlnt- 
eral  contracts  or  enterprises  sre  oot  Included. 

Thus,  the  dKference  between  the  value  of 
loga  In  a  boom  wltb  tbe  boom  cbargea.  the  ci^!<' 
of  getting  the  logs  to  tbe  mill,  and  the  cost  "f 
manufacturing    added,  and      ■ 


of  spec. 


eied 
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taiLh  of  the  contract,  includiiiK  •  fair  ilHow- 
■nce  for  his  own  time  and  semceB.  "Ualeaa 
there  is  Bome  artificial  rule  of  lfi.w  which  hai 
lakon  the  place  of  natural  juatioe  in  relation 
to  the  meaenre  of  damages,  it  would  seem  to 
be  quite  clear  that  the  claimant  ought  at 
least  to  be  made  whole  for  hia  losBea  and  ex- 
penditures. .  .  .  If  he  chooses  to  ^  fur- 
tber,  and  claims  for  the  loss  of  anticipated 
profits,  he  maf  do  so,  subject  to  the  rulea  of 
law  as  to  the  character  of  profits  which  may 
be  thua  claimed.  It  does  not  lie,  however, 
in  the  mouth  of  the  party  who  has  Toluntari- 
Ij  and  wrongfully  put  an  end  to  the  contract, 
to  say  that  the  party  injured  has  not  been 
damaged,  at  least  to  the  amount  of  what  he 
has  b«en  induced  fairly  and  in  good  faith  to 
lay  out  and  expend  (indudiog  his  own  serv- 
ices). ...  At  least,  it  does  not  lie  in 
the  mouth  of  the  party  in  fault  to  say  this 


if  not  sustained  by  proof,  ought  not  to  pre- 
clude a  recovery  of  the  claim  for  losses  sus- 
tained by  outlay  and  expenses.  In  a  pro- 
ceeding like  the  present,  in  which  the  claim- 
ant sets  forth  by  way  of  petition  a  plain 
stat«ment  of  the  facts,  without  technical 
formality,  and  prays  relief  either  in  a  general 
manner,  or  in  an  alternative  or  cumulative 
form,  the  court  ou^ht  not  to  hold  the  claim- 
ant to  strict  technical  rules  of  pleading,  but 
should  give  to  his  statement  a  liberal  inter- 
pretation, and  afTord  him  such  relief  as  he 
may  show  hiniBelf  eubatantially  entitled  to, 
if  within  the  fair  scope  of  the  claim  as  exhib- 
ited by  the  facta  set  forth  is  the  petition." 
In  the  cose  of  Dennis  t.  MaafUU,  10  Al- 


ia an  action  for  vLolatlaQ  of  contract,  In  wroDg- 
tullf  atglKtlDg  to  release  them  from  the  boom 
and  brlnxlns  them  to  the  mill,  but  Is  as  certain 
aa  Ibe  value  of  personal  property  and  the  cost 
of  labor  or  manafacturliis  csn  be.  Mississippi 
ft  B.  River  Boom  Co.  v.  Frlace,  84  Hlno.  71,  St 
N.  W.  3*4. 

And  breach  of  an  asreement  on  the  part  of 
a  loKEer  to  drive  to  the  Ulsslsslppl  river  sll 
Iocs  tKlon^lDK  to  the  otber  coatrsctlng;  part; 
DO  the  riBtt  river  bearlog  certain  markB,  con- 
Blatlnc  of  a  failure  ujna  the  part  of  the  losKer 
to  drive  all  tbe  logs,  wbereb;  the  owoer  was 
prevented  from  perfonnlns  a  contract  wttb  a 
lumber  company  to  supply  It  with  lumbor, 
whtch  pncposa  was  known  at  the  time  the  orlgl- 
DOl  contract  was  entered  Into,  entitles  tbe 
•vner  to  recover  of  ibe  looser  (or  any  loss  of 
prallts  directly  traceable  to  such  breach,  whkb 
WDald  be  the  dl (Terence  betweeo  tbe  market 
value  of  tbe  logs  *t  tba  time  they  should  have 
feeen  run,  and  the  contract  price  he  would  have 
received  If  tbey  had  been  driven  In  time  to  en- 
able blm  to  deliver  them  under  hie  contract. 
Day  V.  Gravel,  T2  Minn.  IDS,  TS  N.  W.  1. 

And  a  contract  between  on  owner  of  timber 
tand  and  another,  by  which  he  agreed  to  let 
tbe  other  bave  all  the  pine  timber  on  bis  land 
■citable  tor  cnt  lumber,  tbe  other  agreeing  to 
•aar  the  same  Into  lumber,  and  sell  It,  engaging 
ciclnslvely  Id  tbat  enterprise  until  accom- 
plished, and  to  pay  the  owner  annnnlly  one 
flfth  of  the  gross  proceeds  of  the  lumber  sold. 
collected  by  him.  wblcb  wss  broken  by  tbe  re- 

on  tbe  owner's  land,  warrants  a  recovery  by  tbe 
owner  of  damages  for  tbe  continued  and  pro- 
spectlvs  fsllnre  of  performance,  to  be  aaaeiiaed 
Dpon  tbe  basis  of  value  at  the  time  of  tbe 
breach,  tbe  measure  of  the  recovery  being  tbe 
pioflta  wblcb  wonld  bsve  accmed  to  him  from 
a  tall  pertormaDce.  wblcb  la  to  be  ascertained 
by  deducting  tbn  valne  of  the  timber  left  un- 
sawtd  (rMB  one  Bfth  of  the  value  of  tbe  tim- 
ber wblcb  It  woDid  bave  made.  Fall  v.  McRee, 
M  Ala.  ei. 

So.  the  measure  of  damages  In  an  action  by 
tba  owner  of  a  pile  driver  against  one  mo- 
tiartllig  to  fnmlsh  pllea  for  hla  uae,  for  delay. 
■•  tba  amount  of  the  actual  proflta  he  was  pre- 
vented from  earning  with  his  machine  by  the 
delay  complained  ot.  Boaton  v.  Henderson,  02 
Mich.  SOe,  e2  M.  W.  1020. 

Bat  failure  to  perform  an  agreement  to  skid, 
hani,  and  deliver  all  the  mercbantable  wblte- 
plne  logs  upon  a  certain  tract  ot  land  doea  not 
eatttle  tba  mill  owner  with  whom  the  contract 
w«*  made  to  recover  for  loat  gains  and  proflts 
due  to  tbs  (act  tbat  he  was  thereby  compelled 
»3L.  R.  A. 


to  abut   down   hla  sawmill   and   keep  a  larf* 

crew  of  men  Idle,  and  unabia  to  put  the  lumber 
upon  tbe  market,  and  was  compelled  to  can- 
cel namorous  contracts  and  ordera  aa  aocb 
damages  ace  purely  apeculatlve.  and  aucb  a 
claim  cannot  be  recouped  against  a  claim  for 
aerTlcen  In  cutting  tbe  loga.  Ualtby  v.  Flam. 
mer,  Tl  Mfcb.  578,  40  N.  W.  8. 

And  the  proQta  of  one  dealer  la  lumber  tor 
a  particular  period  wonld  not  be  a  fair  criterion 
of  tbe  proSta  of  another,  and  cannot  be  given 
In  evidence  Iq  an  action  by  tbe  latter  for  Ibe 
purpose  of  Hbawing  what  proQts  be  might  bave 
made  during  tbat  period  but  for  a  breach  of 
contract  for  which  be  waa  suing.  Somers  v. 
Wrlgbt,  IID  Uaaa.  2B8. 

Whether  a  mill  owner  would  or  would  not 
bave  been  able  to  make  a  profit  from  a  coalrsct 
with  another  to  atack  hla  mill  ao  aa  to  warrant 
n  recovery  of  prollta  In  an  action  for  breach 
of  the  contrnct.  Is  a  question  for  tbe  Jury  to 
determine,  where  tbe  question  la  disputed. 
Barrett  v.  Grand  Baplda  Veneer  Works,  110 
Mich,  e,  67  N.  W.  OTS. 


4.  For  oeaeral  ivrvl- 
Tbe   prollta  accrulUK  to 


bridges,  and  public  works,  are  usually  Ihe 
fruits  of  collateral  undertakings  or  enfcrpriaea, 
the  former  conatltuting  atepa  leading  to  tbe  lat- 
ter. The  proflta  ot  Bucb  UDdertablnga  and  en- 
terprisea  therefore  are  distinctly  collateral, 
and  too  remote  and  conjectural  for  recovery  In 
an  action  Bgslnst  an  employee  for  breach  of  a 
contract  for  Berviccs  or  Inbor,  though  where 
snch  proflta  are  certain  and  not  cou  tin  gent 
I  hey  may  be  taken  out  of  tbe  region  of  re- 
moteueaa  by  distinct  notice  of  tbe  object  to  be 


Thus,   fslliir 
acbine 


:overy. 


tuthorl! 


cry  for  proKpectlve  galus  to  be  made  from  the 
use  ot  the  machinery,  unless  there  abould  be 
shown  outstanding  contracts  to  be  performed 
by  Ibe  machinery  to  be  furnished  ;  and  where  It 
only  Hppcera  tbat  the  peraon  for  whom  It  waa 
being  repaired  was  deprived  of  the  nae  ot  bla 
Bllll  for  two  months,  during  which  time  be 
might  and  would  have  manufaclnred  large 
(luantltlea  of  alcohol,  from  which  he  would 
bave  derived  great  gains,  Ibe  elements  of  dam- 
Dgp  are  too  prospective  and  remote.  Fraier 
V.  Smith.  00  III.  145. 

And  the  gains  which  tbe  owner  of  •  cotton 


_.joglc 


64 
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r  Court  os  AiruiLs, 


Jak.. 


leu,  138,  which  presented  a,  question  cloeelj 
anulogoui  to  the  one  we  are  now  discussing, 
it  is  said  in  Ihe  opinion  hj  the  chief  justice: 
"Tlie  breach  of  ttie  contract  by  the  defend- 

favar  oE  the  ptaintifT.  His  compensation  for 
this  breach  necessarily  embraces  all  that  he 
is  entitled  to  recover  under  the  contract. 
Indeed,  his  right  to  recover  anything — as 
welt  that  which  was  earned  before  as  that 
which  would  have  been  earned  if  be  had  not 
been  discliargeti — depends  on  the  question 
whether  lie  has  performed  his  part  of  the 
contract.  A  party  cannot  sever  a  claim  for 
damages  arising  under  one  contract  so  as  to 
make  two  distinct  and  substantive  causes  of 

The  second  question  presents  more  difti- 
culty.  We  quote  again  from  United  Stales 
V.  Bekan,  110  U.  S.  333,  28  L.  ed.  108,  4  Sup. 


CL  Rep.  81 :  "The  claimant  was  not  bound 
to  go  lor  profits,  even  though  he  counted  for 
them  in  his  petition.  He  might  stop  upon  a 
showing  of  losses.  The  two  heads  of  damaj^e 
are  distinct,  though  closely  related.  When 
profits  are  sought,  a  recovery  for  outlay  is 
included,  and  something  more.  That  some- 
thing more  is  tlie  proflts.  If  tbe  outlay 
exceeds  the  amount  to  be  received. 


0  ther 


]  be  n 


rofits." 


that  the  plaintiff  and  the  de- 
fendant, in  entering  into  the  contract  which 
is  made  the  basia  of  this  action,  each  had  in 
contemplation,  not  only  the  outlay  of  ex- 
penses and  personal  service  to  be  contributed 
by  the  plaintJfT,  but,  and  equally,  the  earn- 
ing of  prolits  from  the  per  cent  on  the  preoii- 
uuiB  to  be  allowed  the  plaintilT  as  his  ejle 
condensation  for  his  expenditures  and  aerv- 
ice.     As  was  said  in  the  case  of  Dennii  v. 


tactorj  would  have  derived  from  the  use  there- 
of hud  he  not  been  prevented  froin  using  It  by 
a  lii'cacb  at  rontracc  ID  repair  marblQery  tbere- 
o(  nre  too  contluBent  aud  specu!tttLve  to  be  re- 
covered Id  hd  action  for  the  breach  of  BUcb  con- 
tract. Coweta  Falla  Mtg.  Co.  t.  Rogers,  19 
Ob.  410.  66  Am.  Dec.  e02. 
And  breach  oC  ao  agr 


StlQg     I 


r  It  s 


specified  tlmt __ 

damagea  for  fcalnB  or  proflta  whicli  the  Injured 
-  part;  Dili;ht  have  made  b;  reason  of  tbe  ma- 
chine casting  metal  faaler  than  it  wag  cast 
b;  prevloua  pioccBiies.  New  York  Smelting  ft 
Her.  Co.  V,  Lleb.  16  Jones  k  8.  008. 

.\'or  does  breach  of  contract  to  repair  ■  cot- 
ton tie  punch  entitle  the  partj  Injured  to  re- 
cover tbe  difference  between  what  he  would 
have  made  upon  stock  on  hand  if  the  punch 
had  been  repaired  within  the  contract  time,  so 
as  In  prevent  delay,  and  what  be  made  on  such 
stock  after  the  delay  caused  by  the  breach  after 
he  had  procured  a  new  punch,  as  such  damages 
would  be  In  the  nature  of  speculative  profits. 
Sltton  V.  Mncdonald,  2li  8.  C.  08,  00  Am.  Rep. 


So,  tbe 
boiler  cons 


re  of  damages  t 
r  o(  a 


'.  tbe  manufacturer  Icnowlag 
exactly  where  It  was  to  go.  what  work  It  was 
eipcrled  to  do.  and  what  pressore  It  must  bear, 
by  BO  carelessly  and  negligently  constructing 
It  that  it  was  not  able  to  do  the  work  and  ex- 
ploded Injuring  the  purchaser's  mill,  Is  the 
amount  of  money  required  to  put  tbe  mill  and 
machinery,  Inclndlng  the  boiler,  in  as  good  con- 
dltloD  as  they  were  in  before  tbe  explosion, 
with  Interest,  which  ium  would  be  regarded  aa 
tbe  full  equivalent  of  all  Incidental  damages, 
such  as  the  Iobb  of  profits  and  tbe  like.  Erie 
City  Iron  Worka  v.  Barber.  102  Pa.  156. 

And  violation  of  an  agreement  to  build  a 
■team  engine  with  boilers,  etc..  and  deliver  It 
on  a  flied  day.  whereby  delay  of  one  week  oc- 
cnrred.  causing  tbe  lose  of  the  uee  of  certain 
macblnery  for  the  sawing  and  planing  of  lum- 
ber wblch  the  steam  engine  was  Intended  to 
drive,  entitles  the  party  Injured  to  recover 
what  would  have  been  a  fair  price  to  pay  for 
the  use  of  the  engine  and  meclilnery  in  view 
of  all  the  hazardouB  chances  of  the  business, 
but  does  not  entitle  bim  to  measure  bis  dam- 
ages by  estimating  what  he  might  have  earned 
by  the  use  of  tbp  engine  and  his  other  machin- 
ery had  the  contract  been  complied  witb. 
Grlflln  r.  Colver,  16  ?i.  Y.  480.  Bfl  Am.  Dec.  718. 

Nor  can  the  defendants  In  an  action  for  a 
stipulated  monthly  compensation  for  fumlsb- 
iDg  certain  steam  power  recoup  for  damages 
63  L.  R.  A. 


caused  by  the  fac 
tracts  with  varloui 
wblch  might  h 


thnt 


they   I 


0  fur 


they  bad  been  unable  to  fulfll  by  reason  of  tbe 
(allure  to  furnish  such  power.  Homer  v. 
Wood.  10  Darb.  380. 

And  the  measure  of  damages  for  failure  to 
perform  an  agreement  to  tumlsb  BuOclent  wa- 
ter power  to  run  and  operate  the  machinery  uf 
a  certain  grist  mill  Is  the  difference  between 
Ibe  rental  value  ot  the  mill  end  machinery  wllh 
the  power  contracted  for  and  Its  rental  value 
with  the  power  aclually  furnished,  and  doea 
not  Include  gains  prevented  or  losses  sustained 
In  the  businesa  of  the  mill.  Wltherbee  T. 
Meyer.  155  N.  Y.  448.  60  N.  E.  BB. 

In  the  above  case,  Wakeman  v.  Wbeeler  &  Wil- 
son Ufg.  Co.  101  N.  Y.  205.  64  Am.  Kep.  876, 
4  N.  E.  204,  Infra,  III.  b,  4,  was  distinguished, 
explained,  and  limited,  the  court  saying  thai 
the  damages  measured  In  tbat  case  were  not 
only  witbin  the  contemplation  of  the  parties. 

be  possible  by  any  other  method  of  ascertain- 
ment, and  that  the  case  was  In  no  wise  In- 
tended to  encroach  upon  the  rule  of  damages 
applicable  to  cases  of  this  character,  by  wblch 
is  alTordcd  a  more  certain  and  deflnlte  metbad 
of  meaaurlng  damages ;  Bud  tbat  Its  doctrine 
must  be  limited  In  lis  application  to  cases  tbst 

In  Carglll  v.  Thompsoo,  K7  Kflno.  534.  69 
N.  W.  638,  however.  It  was  held  tbat  breach  at 
a   covenant   to   furnish  a   specilled   quantity   ot 

turing  flour  enllllea  Ibe  covenantee  to  recover 
as  damageB  promts  which  he  would  bave  made 
In  Ihs  maaufBclnre  of  tbe  flour  at  the  mill,  but 
from  making  by  the 
j&t  not  be  left  to  spec- 


breach  ;  but  the  [ 
0 1  at  ion  or  conjee 


alnty. 


a  with 


_  o  haul  all  tbe 
cotton  intended  for  a  certain  cotton  press  at  a 
flied  price  per  bale,  who  falls  to  comply  with 
bis  contract.  Is  liable  for  the  Increased  price 
'  '  '     '  of  tbe  press  may  have  to  give 


iling 


the 


e  Is  n 


_  oIllB  which  the  press  might  have 
made  by  compressing  cotton  which  the  owners 
failed  to  got  because,  as  they  alleged,  of  bis 
not  complying  with  his  contract.  Reeding  v. 
Donovan,  3  La.  Ann.  4Q1. 

And  sn  enhancement  In  value  of  oyaler 
grounds  wblch  would  follow  the  execution  of  a 
contract  for  their  preparation  and  pianllng 
with  oysters,  coming  from  the  adaptation  of 
the  ground  to  oyster  culture  during  the  spawn- 


IMO. 
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Maafield,  10  Allen,  138:  "These  efimio^ 
or  proGta  were  therefore  within  the  direct 
<oiitemplaUon  of  the  parties  when  the  cou- 
tract  was  entered  iato.  Thej  are  undoubtr 
edly  in  their  nature  contingent  and  specula- 
tive, and  dilGeult  of  eatima.tion ;  but,  being 
made  by  express  aereement  of  the  parties  of 
the  essence  of  the  contract,  we  do  not  see 
tiow  tbey  can  be  excluded  in  ascertaining  the 
compensation  to  which  the  plaintiff  is  enti- 
tled. Would  it  be  a  good  bar  to  a  claim  for 
damages  for  breach  of  articles  of  copartner- 
ship that  the  proftts  ol  the  contemplated 
butiness  were  uncertain,  contingent,  and  dif- 
ficult of  proof,  and  could,  it  be  held  for  this 
reason  that  no  recovery  could  be  had  in  case 
of  a  breach  of  such  a  contract!  Or,  in  an  ac- 
tion on  a  policy  of  insurance  on  profits, 
would  it  be  a  valid  defense,  in  the  event  of 
loss,  to  say  that  no  damages  could  be  claimed 


or  proved,  because  the  lubject  of  ins 
was  merely  speculative,  and  the  data  on 
which  the  profits  must  be  calculated  were 
necessarily  inadequate  and  insuQlcient  to 
constitute  a  safe  basis  on  which  to  rest  a 
claim  for  indemnity?  The  answer  is  that 
ia  such  cases  the  parties,  having  by  their 
contract  adopted  a  contingent,  uncertain, 
and  speculativB  measure  of  damages,  must 
abide  by  it,  ajid  courts  and  juries  must  ap- 
proximate as  nearly  as  possible  to  the  truth 
in  endeavoring  to  ascertain  the  amount 
which  a  party  may  be  entitled  to  recover  on 
such  a  contract  in  the  event  of  a  breach.  If 
this  is  pot  the  rule  of  law,  we  do  not  see  that 
there  is  any  alternative  short  of  declaring 
that  where  parties  negotiate  for  compensa- 
tion or  indemnity  in  the  form  of  an  agree- 
ment for  profits,  or  a  share  of  them,  no  re- 
covery can  be  had  on  such  a  contract  in  a 


log  a  profltBtole  crop,  and  such  eDbancement 
should  not  be  allowed  as  damsKes  In  an  action 
tor  breach  oC  coatmct  to  prepare  aad  plant  a 
crop  of  oysters  op  sucli  lands,  Ss  too  remote  for 
coDsl  deration  and  too  uncertain.  I#ewlB  T. 
Hsrtrord  DredKlQg  Co.  es  Conn.  321,  3S  Atl. 
1127. 

BDt  wbere.  In  an  artion  for  breach  of  cac- 
<net  to  prepare  and  plant  a  specified  tract 
vltb  oysters,  It  appeared  that  the  plBlntlCt 
oirned  InTge  quantitleB  ol  oyster  grounda  and 
an  extensive  plant  at  shops,  docks,  and  steam- 
ers, and  that.  In  the  prosecutiao  of  the  oyster 
business,  a  certain  area  of  Ofster  srouud  Is 
planted  each  year  that  succeaslre  crops  may  be 
ma  tared  and  marketed  or  sold  as  seed  oysters, 
and  that  these  special  circumstances  were 
known  or  ought  to  have  been  known  to  the  de- 
fendant bctoie  the  eiecuttoa  of  the  contract, 
II  the  plalntlJT  can  show  that  the  [allure  to 
plant  the  whole  of  the  tract  In  gueatlnn  so  dis- 
arranged the  ordinary  and  oatural  buccessIod 
of  hi*  crops,  or  otherwise  disturbed  bis  ordi- 
nary and  nslnral  course  of  business  with  re- 
spect to  bis  other  nroperty  that  be  safTered 
tpedat  damages  as  a  probable  and  direct  result 
vhlcU  both  parllea  ought.  In  reason,  to  have 
foreseen,  a  recovery  for  such  special  damages 
miy  be  allowed.     Ibid. 

And  evidence  as  to  the  present  value  of  a 
l^mon  orchard  supposing  It  to  be  of  the  age  of 

an  sctlon  for  a  breach  of  contract  to  plant  such 
an  orchard.  In  wblcb  the  plalniiir  was  to  have 
an  Interest  In  the  Income  and  profits  that 
might  be  derived  from  the  sale  of  the  land  or 
its  products,  and  In  the  Increase  In  value  of 
tbe  land  from  the  Improvements  or  otherwlne. 
Shoemaker  v.  Acker,  116  Cal,  239,  48  Tac.  62. 

in  the  above  case  Rhodes  V.  Balrd.  Ifl  Ohio 
St  5T3.  Infro.  X.  b.  was  distinguished  on  the 
ground  that  the  contract  there  sued  upon  was 
eueniially  different,  but  It  was  said  that  if 
ll  was  there  Intended  to  bold  that  deprivation 
of  tuture  proQts  can  in  no  Instaace  be  a  ground 
tor  damages  tbe  case  Is  In  that  respect  not  In 
accord  with  the  current  of  authority. 

So,  damages  for  delay  In  making  an  abstract 
of  title  of  lands  arising  upon  tbe  theory  that 
It  It  bad  been  made  In  time  the  person  for 
vh'jm  It  was  made  would  have  been  able  to 
Virrow  money  on  his  property,  and  would 
lure  tieen  able  with  such  money  to  pur- 
chase other  'ands  for  whlcb  he  had  been  nego- 
tlatlug.  which  'atter  lands  subsequpntly  In- 
rrea^ed  In  valne,  are  too  remote,  and  cannot 
M  L.  R.  A. 


be  set  ap  as  a  coontercloim  la  an  action  for 
services  In  making  tbe  abstract.  Pendleton  t. 
Cllne.  sr>  Cal.   142,  24  Pnc.  eSQ. 

And  the  unskilful  performance  Of  the  labor 
of  dressing  two  pairs  of  mill  stones  so  that 
tbey  would  not  answer  the  purpose  designed 
does  not  authorize  a  recovery  for  the  loss  of 
profits  of  the  mill  In  which  they  were  to  be 
used,  In  tbe  absence  of  any  special  contract  as 
to  the  cbaraoter  oC  tbe  work,  or  of  evidence  of 
any  special  tacts  brought  to  the  notice  of  the 
lonlractor  to  show  that  his  contract  was  made 
In  view  of  the  proflts  to  be  derived  from  tbe 
mill.     Fleming  v.  Beck,  48  Pa.  309. 

And  a  morlcsgor  cannot  recoup  the 
breach  of  an  agreement  by  the  mortgagee  lo 
furnish  a  mule  with  which  to  cultivate  the 
mortgaged  premlBea.  and  prove  the  quantity  of 
cotton  and  corn  which  his  land  would  ordinar- 
ily make  with  ordinary  cultivation,  for  the  pur- 
nose  of  shuHlng  the  dsmage  sulfered  by  him  in 
consequence  of  a  breach  of  contract  In  an  ac- 
tion brought  by  the  mortgagee  against  blra  for 
the  recovery  of  personal  properly  In  spcctr  un- 
der the  mortgage.  Harper  v.  Weeks,  SB  Ala. 
5T7.  8  So.  39. 
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r  possible  profits  of  a  whaling 
s  taken   Into   consideration   by 
damages.      Brown 


Smith,  12  Cush.  361 
The  rule  of  damages  (or  delay  In  loading  a 
vessel  beyond  the  time  stipulated  for  In  her 
chiirtcr,  however.  Is  the  probable  nst  earnings 
of  the  vessel  during  the  period  of  her  deleutlon. 
But  Inquiry  as  to  the  probable  earnings  dnr- 
Inz  a  suhsenuenC  period  Is  Inadmissible,  sod 
nothing  can  be  recovered  upon  the  theory  that 
had  8hi<  been  loaded  and  unloaded  as  agreed, 
she  mlicht  have  received  another  cargo  and  de- 
livered It  before  tbe  explratloa  of  her  Insur- 
nnce,  Huron  Barge  Co.  v.  Turney,  78  Fed. 
109. 


United  Statbs  Cibcuit  Cocht  o>  Appbau. 


Jam.. 


eourt  of  law, — a  proportion  wbieh  la  mani- 
fest) j  absurd." 

In  the  case  of  Biigl«y  t.  Smith,  10  N.  Y. 
460,  61  Am.  Dec.  760,  in  irhich  claim  for 
dajnages  for  low  of  proHts  by  the  wrongful 
dJBHilution  of  a  partnerahip  was  (ought,  the 
judge  who  delivered  the  opinion  of  the  court 
Baid:  "Tba  obje«t  of  commercial  partner- 
ship ia  proBt-  'Hiia  ia  the  motive  upon 
whicb  men  enter  into  the  relation.  The  only 
legitimate  beneficial  consequence  of  contin- 
uing a  partnership  is  tbe  making  of  proflta. 
The  moet  direct  and  legitimate  injurious 
OHiaequence  which  can  follow  upon  an  un- 
authorized dissolution  of  a  partnership  is 
the  loss  of  proflta.  Unless  that  loss  can  be 
made  up  to  the  injured  party,  it  is.  idle  to 
say  that  any  obligation  is  imposed  by  a  con- 
tract to  continue  a  partnersnip  for  a  fixed 
period.     The   loss   of  profits   is   one  of  the 


common  grounds,  and  the  amount  of  profit* 
lost  one  of  the  common  measures  of  the  daot- 
ages  to  be  given  upon  a  breach  of  contract." 

In  jEtna  L.  Int.  Co.  v.  A'wsen,  84  lad.  347, 
43  Am.  Rep.  Ql,  it  was  held  that,  in  a  suit 
by  an  agent  against  an  insurance  company 
for  damages  resulting  from  his  wrongful  dis- 
charge during  the  existence  of  the  contract, 
his  recovery  is  not  restricted  merely  to  oom- 
missions  on  premiums  collected  prior  to  hia 
dismissal,  but  may  include  tbe  probable  val' 
ue  of  the  renewals  on  policies  c4>tained  t^ 
him,  upon  which  future  premiums  would,  in 
the  ordinary  course  of  business,  be  received 
by  the  insurance  company. 

In  Hitchcoek  v.  Supreme  Tent,  K.  of  M. 
100  Mich.  40,  68  N.  W.  640,  on  a  trial  of  an 
action  against  a  mutual  benefit  socie^  for 
breach  of  contract,  the  plaintiff  showed  that 
he  was  employed  by  the  defendant  to  eatab- 


And  a  contract  ttetween  a  resident  ot  a  CIC7 
and  a  Jectursr,  bj  which  tbe  lecturer  asreed 
to  visit  the  other**  citr  and  deliver  a  lecture 
for  m  certain  sum,  the  resident  to  bave  the 
money  received  tot  admlHsloDB,  coDstltuIes  a 
pnrcbase  by  Clie  resident  of  tbe  proflts  to  be 
real  lied  from  the  delivery  ot  the  lecture,  and 
Id  case  of  the  breach  of  the  contract  by  the 
lecturer,  wbere  the  evidence  tended  to  prove 
that  U  the  lecturer  had  pertonned  the  Bgree- 
ment  on  his  part  tbe  resident  woald  have  rea- 
lised a  profit  from  the  sale  of  admission  tickets, 
a  verdict  not  to  exceed  the  amount  of  profit 
thus  Indicated  will  be  sustained,  tboagh  the 
evidence  as  to  the  amount  of  proflts  lost  was 
doubtful  and  uncertain.  Bavery  v.  Ingersoll, 
46  Han.  176. 

And  profits  may  b«  recovered  as  damoKes  for 
breach  of  a  contrnct  for  mloinK  ore  where  they 

onsly  within  the  Intent  and  mutual  underRtand- 
Ins  of  both  parties  when  the  contract  was 
Disde.  Anvil  UIq.  Co.  v.  Humble,  ]fi3  U.  8. 
540,  36  L.  ed.  HI*.  14  Bup.  Ct.  Bep.  S76. 

And  proflts  are  recoverable  as  damases  for 
a  breach  ot  contract  for  the  eicavstlon  of 
earth,  where  It  apeclSea  with  great  particular- 
ity tbe  price  to  be  paid,  and  there  la  but  little 
diaicult;  In  determining  the  cost  of  doing  tbe 
work,  tbe  dllTerccce  between  the  two  constitut- 
ing the  proflta  Uanforth  v.  Tennessee  A  C.  B. 
Co.  93  Ala.  ei4,  11  80.  60. 

Bnt  proof  io  an  action  for  breach  of  eon- 
tract,  ot  the  loss  of  a  aub-contract  occaalooed 
tiieieby  wblch  Involved  eertb  eicavatlon,  solid 
BOd  looae  rock  excavation,  ditcblag,  rubble  ma- 
sonry, rsn^-e  maaonry,  embaakmeot,  brick  work, 
and  otber  ktods  of  work,  for  each  of  which 
there  was  a  stipulated  price,  that  the  solid 
rock  excavation  ataJidlng  by  Itself  woald  have 
yielded  a  proQt,  Is  not  auOIclent  to  warraot  tbe 
allowance  of  damagea  for  loas  of  the  nibcon- 
trsct.  In  the  absence  of  anything  to  ahow  that 
Ibe  other  kinds  of  work  might  not  have  In- 
volved a  losB  equal  or  greater  Id  amount  than 
the  proHt  on  that  work.  Lents  v.  ChoteaUi  42 
Pa.  43B. 

So,  before  a  recovery  can  be  bad  for  loss  of 
proflts  for  breach  ot  a  contract  for  advertising, 
the  amount  ot  loss  soatalned  must  be  shown 
wUh  renaonobte  accuracy.  Drumm  Seed  & 
Floral  Co.  V.  J.  Horace  McFarland  Co.  (Tei. 
Civ.  App.)  30  8.  W.  sa. 

And  failure  on  tbe  part  of  a  newapaper  pnb- 
llsber,  through  mistake  or  accident  and  wltb- 
out  fault,  to  Insert  and  publish  s  notice  ot  sale 
Hccordlng  to  cootract.  entitles  the  other  party 
to  the  contract  to  recover  back  the  advertising 
fee  be  bad  paid,  but  does  not  SDtbonie  a  re- 
B3  L.  R.  A. 


covery  of  damages  measured  by  the  dlfferemco 
between  tbe  sale  under  tbe  advertisement  and 
a  fair  price.  Elsenlobr  v.  BwaJn,  SG  Fa.  107, 
TS  Am.  Dec  32fl. 

And  breach  ot  a  contract  to  publish  a  notice 
of  the  Intention  of  a  liquor  dealer  to  apply  to 
the  proper  board  tor  a  license,  whereby  the  li- 
quor dealer  watf  compelled  to  suapend  business 
for  s  period,  entitles  blm  to  a  consideration  of 
tbe  tact  that  his  business  property  was  rea- 
dered  useless  dnring  such  period,  but  the  mere 
speculative  proQts  which  be  might  have  rea- 
lised daring  lucli  period  are  not  a  proper  bsslB 
for  tba  estimation  of  dama^a  Glass  v.  Qac- 
ber.  &B  Ind.  3Sfl. 

The  dsmagea  suffered  by  the  breach  of  a  con- 
tract to  Insert  an  advertisement  In  a  newspaper 
and  distribute  and  poat  coplea  thereof  cooslat. 
flrst.  ot  tbe  contract  price,  and  second,  of  a 
deprivation  of  the  advantages  or  proGIs  which 
tbe  person  Injured  would  have  realised  aa  a 
result  ot  tbe  advertisement  If  It  bad  tieen  pab- 
llshed ;  aod  tbe  flrst  la  flied,  certain,  and  prazl- 


r  tbe  b 


t  tbe 


second  la  speculative  and  remote,  and  Incapable 
of  being  estimated  or  made  the  snbject  of  a  re- 
covery. Tribune  Co.  v.  Bradsbaw,  SO  111.  App. 
17. 

And  the  measure  of  damages  under  a  eonn- 
terclnlm  for  failure  to  perform  a  contract  to 
furnish  engravings  and  a  targe  amount  of 
printing  and  bills  and  pictorial  cuts  for  adver- 
tising a  show,  Interposed  In  an  action  for  the 
printing  done.  Is  the  dlBTerence  between  what 
the  defendant  was  to  have  paid  for  the  print- 
to  effect  the  same  amount  of  advertising  so  far 
aa  was  practicable  by  otber  meana,  tnit  be  can- 
not be  allowed  rompensatloD  tor  loss  of  profits 
at  the  show.  Great  Western  Printing  Co.  v. 
Tucker,  73  Iowa.  7BB.  S4  N.  W.  205. 

And  tbe  fact  that  there  may  have  been  a 
demand  for  books  agreed  to  be  bound  had  tbey 
been  ready  at  tbe  time  tbey  were  to  be  com- 
pleted by  the  contract  for  the  binding  la  not 
euinclent  to  warrant  a  recovery  for  delay  In 
tbe  binding,  and  evldeocc  of  damagea  sustained 
on  account  ot  the  failure  to  complete  tbe  books 
wltblo  the  time  agreed,  growing  out  of  sneb 
demand.  Is  Inadmissible :  but  If  the  party  tor 
whom  the  work  was  to  be  done  had  made  salea 
of  booka  and  aulTered  s  loss  of  proflts  tbereim 
In  consequence  of  tbe  failure  of  tbe  binder  t* 
complete  the  work  and  bave  the  booka  ready 
for  delivery  within  tbe  time  specllled.  evidenco 
of  such  fact  is  competent  for  tbe  consideration 
of  the  Jury.     Hill  v.  Parsons,  110  III.  lOT. 
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lith  lodgra  In  an  exdiuiTe  territory,  at  bis 
own  eipeD«e,  and  what  his  proportion  of  the 
mtmberahip  fees  and  per  capita  duea  would 
h>Te  been,  had  he  estabiished  the  lodges  ee- 
taUished  by  defendant  in  hia  territory  dur- 
ing tbe  unexpired  term  for  nhich  he  waa  em- 
ployed, and  the  cost  of  like  work  he  had  al- 
ready done.  Held,  that  the  question  of  hii 
dunages  should  have  been  submitted  to  the 
jury.  In  the  opinioa  the  court  says;  "In 
case  of  a  breach  by  plaintiff,  defendant  could 
perform  the  work,  and  recover  aa  damage! 
the  difference  between  tbe  price  agreed  upon 
itid  the  cost  of  completion.  In  case  of  a 
breach  by  defendant,  tbe  profits  1o«t  consti- 
lutethe  Intimate  meaaureof  damages.  Tlie 
law  is  not  so  blind  to  jusUce  as  not  to  re- 
quire the  defendant  to  reapond  in  damagea, 
if  there  is  any  reasonable  basis  for  their  as- 
cerlaiiunent.     There  is  no  presumption,   le- 


Kl  or  otherwise,  that  the  plaintiff  could  not 
ve  completed  the  work.  The  defendant 
was  satisfied  with  the  auecesa  of  the  plaintilT. 
It  is  a  fair  presumption  that  he  would  have 
succeeded.  It  is  a  fair  inference  from  the 
evidence  that  the  defendant's  officers  broke 
the  contract  because  of  this  bucccsb,  and  the 
belief  that  they  oould  secure  tbe  accomplish- 
ment of  the  work  cheaper,  which  they  in  fact 
did.  The  defendant  took  advantage  of  the 
work  which  the  triaintiff  had  done,  and  com- 
pleted it.  The  defendant  may  not  now  say, 
'It  ia  true,  I  completed  the  work,  but  there 
is  no  certainty  you  could,'  ...  It  has 
been  demonstrated,  not  only  that  the  work 
could  be,  but  that  it  has  been,  done.  It  is 
a  fair  inference  that  it  could  have  been  done 
as  well  by  the  plaintiff  ui  by  the  defendant. 
One  element  of  damage  is  estahliahed  by  the 
contract,  and  the  evidence  from  the  defeud- 
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Tbe  fact  that  an  agent  or  attorney  himself 
DUOBces  the  enteriirlse  engaged  in.  and  ot  na- 
cenlt;  baa  knowlediie  ol  Its  pnrpoae  and  prob- 
■Ue  tmJta,  togetbec  with  the  elements  ol  vlo- 
laied  trust  aad  confldence  wblch  enter  Into 
tiniachea  ol  eoDtraet  bf  an  agent  or  atlorueir, 
takea  suob  breaches  of  contract  oat  of  the  prin- 
ciple goverDlog  In  caao  of  a  breach   bj  a 


jallj   r 


the 


■gent  or  attocney  responaibli 
flmtraet  for  the  Ion  of  tbe  praflta  of  tbe  un- 
dertaklnK  or  enterprise  engaged  In.  tbough  tbe 
rale  would  probably  be  dUTereot  with  reference 
to  proflta  of  other  related  euterprlaas  of  the 
principal  wltb  which  tbe  agent  or  attorney  bad 
aotblag  \o  do. 

Tbua,  where  a  single  Investment  of  nionej 
la  ordered  on  a  apeclflc  article,  and  sncb  article 
•dbseqnently  acquires  great  additional  value, 
the  additional  value  cannot  (airly  be  denom- 
inated the  reanit  of  an  extravagant  calculation 
of  Imaginary  proflti,  and  the  agent,  (ailing  to 
«bey  bis  principal's  directions  In  making  the 
IniestmenI,  Is  not  merely  reapoQslblB  for  the 
iDoney  so  misapplied,  wltb  legal  Intereit,  but  Is 
iccountable  (or  the  article  Into  which  It  onght 
to  have  been  converted.  Short  v.  Slclpwlch,  1 
Hrock.   lOS,  Fed.  Cas.  No.  12.809. 

And  an  agent  directed  to  Invest  the  proceeds 
«(  a  shipment  of  goods  In  certain  quantitlea,  in 
nsrble  tUes  and  In  wrapping  paper,  who  vlo- 
liles  his  Instructions  by  Investing  the  whole  In 
wrapping  paper,  Is  liable  wbere  a  heavy  loss 
vas  sustained  on  tbe  sale  of  the  paper,  and. 
had  the  marble  tiles  been  shipped  as  ordered, 
Ibere  would  have  been  s  considerable  prollt  In 
Ibe  transaction,  (or  the  amount  of  the  profits 
lost,  and  tba  actual  value  of  tbe  tiles  tbem- 
Klves  at  tbe  place  o(  shipment  affords  a  rea- 
•ooable  standard  for  the  eitlmate  o(  damages. 
Bell  V.  Cunningham,  B  Fet.  69,  T  L.  ed.  60S, 
ADrmlng  &  Msaon,  161,  Fed.  Cas.  No.  S,4T&. 

And  an  agent  directed  by  hla  principal  to 
pDrcbase  for  him  a  certain  description  of  oplocn 
ot  mercbaota  abroad,  who  pnrcbased  and 
Alpped  a  dlETerent  kind  without  Informing  the 
principal  that  he  eould  not  buy  the  opium  re- 
quired, is  liable  to  the  prlncliwl  (or  tbe  dam- 
ages saffertd  by  reason  of  bis  breech  of  duty, 
■ubiect  to  the  role  that  such  damage  muat  not 
be  too  remote :  and  this  would  Include,  where 
the  price  had  advanced,  the  profit  wblch  the 
principal  woQld  bave  made  from  such  advance, 
and  also  a  sum  which  ha  waa  compelled  to  pay 
by  way  of  damages  to  a  purchaser  to  whom  he 
bad  resi^d  a  portion  thereof,  supposing  It  was 
at  the  tjnahty  ordered ;  and  such  recovery  la 
53  I.,.  R.  A. 


not  objectionable  on  the  ground  that  It  Is  la 
tact  a  loss  ot  prollt  which  he  seeks  to  recover, 
as  It  Is  a  case  of  agent  and  principal,  and  not 
vendor  and  purchaser,  Casaaboglou  v.  Oibbs, 
r..  H.  0  Q.  B.  DIv.  220,  61  L.  J.  Q.  B.  N.  8. 
sea,  47  L.  T.  N.  S.  08,  46  J.  F.  568.  Affirmed  In 
I..  &.  II  Q.  B,  Dlv.  797.  62  L.  J,  Q,  B.  N.  B.  G3S, 
48  L.  T.  N.  B.  SGO.  82  Week.  Rep.  13B. 

So,  violation  of  duty  by  an  agent  nnder  an 
agree  men  t  to  procure  a  sutn  of  money  or  obtain 
a  cash  credit  to  tbe  same  extent  at  a  bank  In 
a  certain  place  and  open  a  ttank  account  In  his 
own  name  with  the  capital,  to  be  used  In  hon- 
oring and  retiring  cash  ordera  of  bis  principal, 
by  absconding  from  that  place  while  be  had  in 
his  hands  a  anm  In  cash  belonging  to  the  prin- 
cipal and  gooda  to  a  large  amount,  and  (ailing 
to  pay  easb  orders  drawn  by  tbe  prludpal  upon 
him,  by  reaeon  of  which  the  business  of  the 
principal  at  that  place  waa  aaspended,  and  tbe 
bank  withdrew  accommodation  which  It  bad  pre- 
viously been  In  the  habit  of  making,  entitles 
the  principal  to  recover  of  the  agent  lor  tbe 
loss  ol  such  business  and  accommodatton,  as 
well  as  (or  tbe  Injury  caused  by  tbe  loss 
of  credit,  and  by  the  loss  of  employment  as 
commlBSlon  sgent  In  Ireland  of  an  AustrellaD 
mercantile  Srm,  wbleh  bad  yielded  a  aubBtan- 
tlal  Income  on  account  thereof,  euch  damages 
not  being  too  remote  and  Sowing  naturally 
from  tbe  default.  Boyd  v,  FItt,  14  Ir,  C.  L. 
Bep.  48,  11  L,  T.  N.  8.  280. 

Likewise,  In  Ryder  v.  Tbayer,  3  La.  Ann. 
149,  a  recovery  against  au  agent  for  failing 
to  ship  goods  which  he  was  directed  to  Ship  by 
his  principal  was  limited  to  tbe  lose  sustained 
by  tbe  principal,  and  to  Che  proflts  of  which  be 
t>ad  been  dejirlved,  wbleb  were  tbe  Immediate 
and  direct  cod  sequences  of  the  breach  of  tbe 
contract.  But  the  question  In  the  case  was  sa  lo 
whether  or  not  exemplary  damages  should  be 
Imposed. 

Breach  ol  a  contract,  however,  by  which  one 
party  wa*  to  eatabileb  and  conduct  a  buelocss 
In  another  city  at  hla  own  expense,  and  the 
other  was  to  forniab  bim  with  certain  gooda, 
does  not  entitle  tbe  former  to  recover  the  prof- 
Its  of  tbe  business  and  at  the  same  time  charge 
tbe  other  party  wltb  the  eipenae  Incurred  In 
eatabllsblng  It.  Fontaine  v.  Baxley,  90  Oa. 
416,  17  8.  K.  lOlB. 


t.  Breach  by  amployer  or  c 
1.  General  rule*. 


Where  a  party  Is  to  perform  labor  fron» 
vbich  profits  would  arise  as  tbe  direct  result 
i(  tbe  work  done  at  tbe  contract  price,  sucb 
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Mit'k  own  books,  vie.,  the  amount  ft^eed  to 
be  paid,  and  tiiu  benefits  reaped  by  it.  The 
onl]r  other  elemeat  i«  the  coat  of  doing  the 
work,  which,  deducted  from  the  amount  to  be 
paid,  would  eBtabliah  the  profits.  The  ex- 
pecBe  of  what  plaintiff  did  is  Bome  evidence 
upon  wliich  to  base  a  judgment  of  the  ex- 

Cnae  of  doing  the  re«t  of  the  worlc.  If  that 
the  onlj  evidence  as  to  the  cost,  and  plain- 
tiff can  eatjiblish  by  eKperienoe  that  it  is 
more  diiUcull  and  expenaive  to  accomplish 
the  first  part  of  the  worit  than  the  laat  part, 
defendant  cannot  complain  if  the  jury  take 
that  as  a  basis  to  determine  the  cost.  On 
the  contrary,  such  a  basis  would  be  favora- 
ble to  the  defendant)  and,  if  this  were  the 
only  basis,  we  think,  under  the  circumstan- 
ces of  this  case.  It  was  auflicient  to  justify 
a  submission  of  the  case  to  the  jury.  He 
who  breaks  his  contract  may  not  deny  to  the 


injured  party  the  fair  inferences  to  be  drftwn 
from  the  part  performed." 

In  Leicia  v.  A.tla»  Hut.  L.  Int.  Co.  61  Mo. 
G3-1,  the  action  was  to  recover  damages  for 
breach  of  a  contract  hy  the  provisions  of 
which  the  plaintiff  agreed  to  work  exclusively 
for  the  insurance  company  for  the  l«rm  of  &va 
years,  and  also  bound  himaelf  to  work  the 
territory  with  a  full  corps  of  energetic  ajld 
reliable  agent«.  He  had  all  the  authority  of 
a  general  agent  in  soliciting  insurance  and 
collecting  premiums.  As  a  compensation  for 
hia  services  and  expenditures,  be  was  to  have 
a  certain  per  cent  on  premiums,  as  specified 
in  the  contract.  The  plaintiff  was  only  per- 
mitted to  conduct  his  agency  about  haJf  the 
time  agreed  on  by  the  stipulation;  the  de- 
fendant having  voluntarily  sold  and  trans- 
ferred the  wliole  of  its  business  to  another 
company,  thereby  discontinuing  its  business 


bor  anil  o 

breach  of  ibe  coDtracC.      McKlunon  -r.  UcEwan, 

when  the 

48  Mich.  106,  42  Am.  Rep.  *!>S.  11  V.  W.  828  ; 

Atkinson  y.  Morse.  63  Mich.  276,  20  N.  W.  711; 

Oldham  y.  Kerchner.  78  N,  C.  106.  28  Am.  Kep. 

Ihe  «ubjec 

302 :  Warren  Chemical  i  Mtg.  Co.  v.  Ilolhrook. 

118  N.  Y.  586.  23  N.  B.  908,     The  proDt  which 

""? '■  ^ 

And  the  generat  rule  of  dsmagei  a  party  to 
such  a  contrart  would  be  entitled  to  recoyer 
where  he  was  ready  and  willing  to  perform  It 
wonld  be  the  difference  between  tbe  contract 
price  of  tbe  work  and  what  It  was  reasoaably 
worth  to  perform  It  In  accordance  with  the 
contract,  or.  In  other  worda,  the  proBIs  on  tbe 
contract  bad  he  performed  It,  Kreamer  y.  Ir- 
win. 4S  Neb.  827,  C5  N.  W.  86r> ;  Hammond  T. 
Beeson.  112  Mo.  IDO,  IS  S.  W.  1000,  20  S.  W. 
4T4 :  RofRjton  T.  BoyaltOD  Si  W.  Tump,  Co, 
14  Vt.  811. 

If  BUi;b  praSts  can  be  ascertained  with  a  rea- 
sonable dficree  of  certsloty.  Hammond  v.  Bee- 
son,  112  Mo.  190.  16  B.  W.  lOOO,  20  S.  W,  474. 

Where  a  contract  for  services  la  speclQc  and 
deflnlle  In  all  respects  fixing  the  amoun'-  of 
work  and  the  price,  It  Is  contemplated  that  tbe 
person  coDiraciIng  to  da  tbe  work  ihall  make 
proBta  and  that  the  hirer  Is  to  be  benefited  by 
tbe  work,  and  the  proQls  lost  constltuta  the 
leKltlmate  meamre  of  damages  for  breach  of 
the  contract  by  tbe  employer.  Hltrhcock  y. 
Supreme  Tent,  K.  of  U.  100  Mich.  40,  S8  N. 
W.  640. 

The  difference  between  the  cost  oF  do  log  Che 
work  under  b  contract  and  the  price  to  be  paid 
for  It  is  allowed  as  damages  for  breach  ot  the 
contract,  because  sucb  dilTercnce  Is  the  laduce- 


whlch  attend  the  e 


And  where  one  breaks  a  contract  which  the 
other  party  baa  partly  performed,  and  tbe  vio- 
lator Ihen  performs  the  work  blmaeir,  from 
whiih  hi!  reaps  the  profits  which  tbe  other 
parly  might  bnve  made,  be  cannot  escape  II- 
ability  for  damages  It  such  other  parly  can 
show  tbe  profits  made  wblle  be  was  eiecutlng 


it  servlcea  by  tbe  employer,  boweyer, 
contract  Is  not  completed  at  tbe  time 
each,  must  be  determined  by  the  Jury 
to  the  clrcnmstances  of  the  case  and 
:t-matter  of  the  contract  varying  wltb 
required  for  its  completion.  Ceder- 
nblson.  100  Cal.  94.  34  Pac.  «ia. 

a   contract    tor   the   performance    of 

B  nearly  completed,  the  dlfTerence  IM- 

tween  the  contract   price  and  original   outlaj 


in  Id  bi 


jntrol- 


„  n  determining  the  amonnt  of  damases 
than  when  tbe  contractor  bad  only  entered 
upon  the  performance  of  tbe  contract,  since  In 
tbe  former  case  tbe  cost  of  completing  the  work 
could  be  readily  ascertained,  whereas  I&  tbe 
other  case  the  uncertainty  of  such  cost  and  the 
risk  to  be  encjUDtered  would  vary  with  tbe 
time  required  for  Its  completion.     Ibid. 

So.  one  who  contracts  with  another  to  do 
certain  work,  and  makes  a  subcontract  witb  a 
third  person  for  certain  materials  which  he  Is 
required  to  furnish  under  the  origlual  contract, 
after  wblch  tbe  original  contract  la  abandoned 
by  the  other  party  to  It.  1<  entitled  to  recover 
for  such  breach  an  amount  sufficient  to  coyer 
hIa  liability  Co  tbe  owner  with  whom  he  con- 
tracted for  materials  as  well  as  profits.  Smith 
y,  Flanders,  129  Mass.  322. 

that  whenever  the  quantity  of  work  shall  In 
any  respect  l>e  lacreased  or  diminished  below 
tbe  amounts  eiblbiteil  at  the  time  of  letting  the 
contract,  the  employee  will  perform  the  work 
at  tbe  price  stipulated,  and  make  no  claim  for 
damages  In  consequence  of  such  Increaae  or 
diminution,  doea  not  autborlie  the  employer 
to  destroy  the  contract,  but  simply  provides  for 
the  caae  of  a  cbange  ot  plan  of  the  work,  and 
does  not  prevent  tbe  employee  from  recovering 
for  loss  of  proQts  In  case  of  the  termloctlon 
ot  tbe  contract  by  tbe  act  ot  tbe  employer. 
DanoldB  y.  State,  89  N.  ¥.  SB,  42  Am.  Rep.  277. 

But  the  breach  by  the  employer  of  a  contract 
of  employment  to  do  certain  work  for  a  speci- 
fied time  entltlCH  the  employee  to  recover  tbe 
profits  be  would  have  got  out  ot  tbe  work,  and 
nothlna  else.  He  esnnot  recover  special  wages 
for  the  time  contracted  for.  Nlion  y.  Myers. 
141  Pa.  477,  21  Atl.  670. 

And  he  must  not  receive  when  the  work  Is 
not  done  the  same  amount  he  would  have  re- 
ceived had  tbe  contract  been  fully  performed: 
pnd  to  arrive  at  such  profits  reasonable  outlays 


deducted   fi 
tract   price.  I'orter  y.   Burkelt,  65  Tex. 
Hnmbly         -  ■  ..,..„„      - 
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.   B.  Co.  21   Fed. 
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•■d  depTiving  itself  of  the  power  to  keep  and 

Crform  its  part  of  the  contract.  The  court 
[d  that  Uie  inability  of  the  defendant  to 
continue  ita  business  was  do  excuse  for  its 
breach  of  the  contract  with  the  pla.intiff, 
who  could  recover  such  damage  as  was  done 
faini  bj  the  breach.  In  the  trial  court  he 
had  been  allowed  to  abow  how  much  he  had 
realized  during  the  existence  of  the  coo- 
tract,  ajid  the  estimate  in  that  verdict  seema 
to  have  been  placed  upon  the  paat  actual 
caminga,  together  with  the  testimony  of  ac- 
tuaries as  to  what  probably  would  be  the 
Talue  of  tlie  renewals  on  policiea  already  ob- 
tained. With  reference  to  the  admisaibility 
and  value  of  this  testimony  the  court,  in  its 
opinion,  says:  "A  custom  or  usage  haa 
■pning  up  and  exists  with  insurance  oinn- 
(lanies  by  which  adjuatments  are  made  as  to 
the  value  and  renewals  of  policies  for  any 


given  length  of  time.  By  the  use  of  statis- 
tical tables  and  comparisons,  a  remarkable 
d^ree  of  accuracy  is  obtajnedj  and,  where  a 
connection  ceases  between  an  agent  and  the 
company,  it  is  the  only  mode  of  aacertaining 
or  adjusting  tbe  agent's  interest.  The  cal- 
culation, by  the  actuary  has  been  reduced  to 
scientific  principles,  and  it  must  be  resorted 
to,  else  there  would  be  a  failure  of  justice, 
on  one  hand,  or,  on  the  other,  the  damagee 
would  be  purely  speculative." 

Touching  a  further  feature  in  the  case,  we 
find  this  language  in  the  opinion:  "The 
plaintiS  was  permitted  to  show  the  amount 
of  his  collections  from  time  to  time  from 
July  1,  ISaS,  to  March  1,  1872,  and  the 
amount  of  his  commissions  during  that  time, 
both  in  the  aggregate  and  per  month,  on  the 
average.  These  commissions  were  all  paid, 
and  it  is  evident  from  the  amount  of  the  ver- 


tnic  valne  ot  tbs  work  neceasar;  to  complete 
tbe  whole  Jab.  and  recover  tbe  proportion 
which  the  work  done  will  bear  to  the  whole 
job,  as  that  would  be  allowing  Indirectly  ■  re- 
coverx  tor  speculative  proflts.  Clark  v.  New 
lark.  4  N.  Y.  33S.  63  Am.  Dec.  ST9. 

Be  can  only  recover  damages  tor  tlie  breach 
of  the  contract,  which  will  consist  of  hli  oul- 
lar  alreadr  Incurred  and  of  the  proflta  which 
be  wonld  have  realized  had  be  been  permitted 
to  complete  Che  work,  or.  In  place  of  outlar 
when  the  compensation  tor  tbe  services  la  dl- 
Ttiible,  he  may  recover  compensation  for  the 
•ervlcea  already  performed,  and  damageB  for 
being  prevented  from  completing  the  contract. 
Hambly  v.  Delaware,  U.  *  V.  B.  Co.  21  Fed. 
MI :  Gibbons  v.  Reote,  01  Hlnn.  499.  S2  L.  R. 
A.  BO,  53  N.  W.  Tce. 

And  tbe  defendant  In  an  action  for  a  breach 
of  such  B  contract  ahanld  be  permitted  to  prove 
what  It  would  have  coat  blm  to  do  the  work. 
Warren  Chemical  iltg.  Co.  v.  Holbrook,  118  N. 
T.  B8«.  23  M.  K.  BOS. 

And  where  no  evidence  of  general  dsmsge  ia 
(Iven  In  an  action  for  recovery  of  proflta  for 
btracb  of  a  contract  ot  birlng.  and  no  special 
daroagea  are  claimed,  the  plslotlff  la  entitled 
opon  proof  of  the  breach  to  recover  nominal 
damages  only.  Breen  v.  Falrbsnk,  33  Mo.  App, 
212. 

In  Webster  v.  Wade.  10  CaJ.  201,  TO  Am. 
Dec.  218.  however,  It  was  held  that  where  a 
contract  (or  service  la  made  for  a  flied  period, 
and  the  employer  discharges  the  aervant  before 


And  a  goveimment  contractor  who  falls  to 
perform  the  work  contracted  for  within  the 
atlpulated  time,  and  whose  contract  la  termin- 
ated by  the  olQcer  In  charge  for  that  reason, 
cannot  recover  from  the  government  tbe  dif- 
ference between  the  price  at  which  he  was  to 
do  the  work  and  the  lower  price  at  which  It 
waa  relet,  as  In  such  case  tbe  government  does 
□nt  reaame  control  of  tbe  work  for  his  benefll. 
but  for  Its  own.  Quinn  v.  United  Sutes.  90 
U.  S.  30,  2B  L.  ed.  289. 

8o.  a  government  contract  which  haa  been 
annnllcd  and  canceled  by  tbe  deliberate  act  of 

of  damages  tor  tbe  loas  of  prospective  prodta 
for  the  breech  thereof,  though  It  waa  afterwards 
treated  by  the  Secretary  of  War  as  aubBlating. 
ne  Oroot  T.  i;nlted  Statea,  1  Ct.  CI.  87. 

And  the  aurely  on  the  bond  of  a  coniractor 
for   the  conatrnctlon  of  work  on  a  public   Im- 
who  assumed  the  contract  upon  tbe 


f  Ihc 


e  servant  may  r 


rofita 


e   been 


not  contingent,  speculi 
V.  Burkctt,  65  Tei.  383. 

And  tbe  damages  for  breach  by  tbe  employer 
at  a  contract  for  the  employment  ot  a  person 
In  a  particular  bnalness  as  long  a  a  the  latter 
laay  elect  to  serve,  conslBtlng  of  the  supposed 
Iota  of  the  profllB  of  ihe  buslnesa  between  the 
time  of  tbe  dlacharge  and  tbe  time  of  trial, 
are  not  ri-coverable  in  dq  action  for  the  breach. 
where  the  employee  never  elected  aa  to  the  du- 
ration ot  the  period  ot  service,  as  the  obliga- 
tion violated  la  too  niicertalo  to  warrant  a  re- 
<vvery.  BoUea  v.  Sachs,  ST  Minn.  31fi,  33  N. 
W.  862. 

And  peraODs  contracting  to  perform  labor, 
who  elect  to  abandon  the  further  eiecudon  of 
the  rontract  when  an  option  to  do  so  Is  ten- 
dered tbem  by  Ihe  other  party,  have  no  clalma 
(or  ptoOta  which  might  have  been  earned  by  a 
ramplotion  of  tbe  contract.  SVlnner  v.  Dayton, 
19  .'ohna.  513,  10  Am.  Dec.  286. 
53  L.  R.  A. 


made  any  proflta  beyond  bis  expenditures,  bad 
he  been  permitted  to  go  on  with  tbs  work. 
Behan  v.  United  States.  IS  Ct.  CI.  667. 

A  statute  authorizing  the  slate  board  ot  au- 
dit to  hear  all  private  claims  and  acconnta 
Dgalnat  the  atate  with  certain  except lona,  and 

alder  should  equitably  t>e  paid  by  tbe  state  lo 
the  clalmanla  subjects  tbe  atate  to  Ilablllly 
for  proapectlve  proflta  of  a  contract  for  services 
broken  by  It,  whether  It  would  otherwise  be  ll. 
able  or  not.  Danolda  v.  Mew  York,  80  N.  Y. 
36,  43  Am.  Bep.  2TT. 

See  also  Christian  Connty  v.  Overboil,  l.S 
III.  223.  infra.  111.  b,  4,  c. 


2.   fiffcc; 


The 


.eral  r 


0  tbe  e 


e  pre- 


contract  by   the   olher  party,   set    forth   tupra. 
II.  1.  apply  with  particular  force  lo  prevention 
by  an  employer  of  performance  of  a  I'onlract 
for  servicea  by  an  employee  or  contractor. 
Thua.  a   party   contracilnB  for   Ihe   pcrfoitn- 

proflta  of  tbe  contract  when  he  la  prev™ii-d 
from  going  on  by  being  ordered  to  desist  ffim 
the  work  by  the  other  party,  or  by  the  om  ss'on 
of  the  other  party   to  perform  some  cordiiliiii 


eo 


Uhitbd  Statu  Cibcuit  Cocbt  or  Afpe&u. 


diet  that  the  jury  must  have  considered  the 
otHmruEaion  on  premiuiiis  for  tlkS  above- 
najaed  period  ax  &  fair  criterion  of  what 
plaintiff  would  ha.ve  earned  in  tiie  future  had 
the  contract  not  been  brokeiL  Without 
some  other  evidence  of  the  probable  amount 
of  the  businesa,  these  damages  would  be  too 
much  of  a  speculative  character.  The  nerw 
business  might  depend  on  various  oircum- 
Btancea,  and  be  affected  bv  ni:nierouB  contin- 
gencies;  and  these  should  be  shown,  as  en- 
tering into  the  computation  of  dama^." 

In  Uiieller  v.  Botheada  Mina-al  Sprmg  Co, 
88  Mich.  3S0,  50  N.  W.  319,  it  was  held  that 
where  the  plaintiff  had  been  constituted  the 
defendant's  sole  agent  for  the  sale  of  its  min- 
eral .water  for  the  period  of  one  year,  within 
a  dellned  territory,  and  before  the  year  ex- 
pired the  a^rency  was  transferred  to  another, 
the  plaintiff's  measure  of  damages  waa  the 


CUs  he  might  have  realised  if  defmdant 
not  breaciied  its  contract,  and  that,  in 
arriving  at  the  amount  of  plaintiCs  damage, 
proof  of  the  actual  sales  of  water  bf  the  new 
agent  dnring  the  plaintiff's  unexpired  term 
would  not  be  speculative.  In  this  oonnectlon 
it  is  said  in  the  opinion:  "While  it  may  ba 
true  that  Muellsr  would  not  have  disposed 
of  as  much  of  the  article  as  this  firm  did,  ycA 
the  amount  of  their  sales,  while  not  conda- 
sive  upon  defendant,  was  competent  evidenoe 
to  go  to  t^e  jury  upon  the  question  of  plain- 
tiff's damages.  It  would  have  been  proper 
to  draw  out  upon  cross-examination  what 
special  efTort  had  been  made  by  this  firm  to 
introduce  and  push  this  commodity,  but  the 
sales  for  the  season  named  may  have  been 
greater  than  for  the  previous  season,  be- 
eause  of  a  demand  created  by  what  Mueller 
did,  rather  than  by  any  special  effort  by  this 


ts  farther  pro  Been  tl  on.  Kendall 
Bant  Note  Co.  v.  Blnklng  Paad  Comri.  Tt)  Va. 
533 ;  Goodrich  t.  Babbard.  Gl  Mlcb.  63,  16  N. 
W.  232  ;  Roberts  V.  Drehmer,  41  Neb.  SOS,  BB 
N.  W.  Sll ;  EtJiabetbtown  ft  P.  R.  Co.  v.  PoC- 
tlnger,  10  Bash,  ISS ;  DIbol  t.  MlnoCt,  B  Iowa. 
40S ;  Dnnn  v.  Jobiuoa,  33  lod.  G4,  S  Am.  Rep. 
ITT ;  CbamberllD  r.  Bcott,  SS  Vt.  80. 

Where  by  contract  a  partr  Is  to  perform 
labor  from  vhlcb  a  proflt  Is  to  spring  ai  tlie 
direct  result  of  work  done  at  the  contract  price, 
and  he  la  prevented  form  earnlDg  this  proflt 
br  the  wroogful  act  of  the  other  party,  the  lass 
of  the  proflt  is  a  direct  and  natural  resnit 
which  the  law  will  presume  to  follow  tha 
breach  of  the  contract.  Burrell  v.  New  York 
A  B.  B.  Bait  Co.  1«  Mich.  8«  :  Bllzabetbtown 
*  P.  B.  Co.  v..  Pottlnter.  10  Bosb.  ISS. 

Wbere  a  contract  for  service  la  eiecotory, 
one  party  has  the  power  Co  stop  pcrtormsnce 
on  the  part  of  the  other  party  by  an  explicit 
direction  to  that  efTecC ;  but  be  sobjecte  hlmaelf 
by  80  dolniE  to  such  damafces  as  will  compen- 
sate the  other  party  for  being  slopped.  Gib- 
bons V.  Bente,  51  Minn.  408.  22  L.  R.  A.  80, 
58  N.  W.  7S6. 

And  If  the  performance  of  servlcea  hea  been 
arrested  by  the  act  or  omission  of  the  employer, 
the  employee  will  have  his  election  to  treat  the 

turn  meruit  the  value  of  his  labor,  or  he  may 
Hue  Dpon  the  agreement,  and  recover  for  the 
work  completed  according  to  tbe  contract  and 
the  toss  in  proBts  or  otherwise  which  he  sus- 
tained by  interruption.  Jones  v,  Judd,  4  N. 
T.  414  :  Cl.irt  v.  New  York,  i  N.  T.  338,  6S  Am. 
Dec.  370. 

And  In  sncb  case  be  may  sue  upon  tbe  con- 
tract and  recover  tbe  price  agreed  to  be  paid  for 
the  work  already  performed,  and  declare  In  dif- 
ferent counts  for  damages  soatalned  by  rea- 
son of  the  breach  of  the  contract,  and  recover 
a  a  proflts  whatever  the  proofs  show  would 
have  been  realized  from  tbe  unflnlahed  work. 
Danforth  v.  Tennessee  &  C.  R.  Co.  93  Ala,  614, 
11  So.  00. 

And  be  la  entitled  to  recover  proSta  witbout 
special  allegations  In  his  declaration,  as  tbe 
ronsl deration  of  profits  cannot  be  separated 
from  tbe  clrcamstaaces  under  which  tbe  work 
was  done.  Burrell  v.  New  York  ft  S.  B.  Salt 
Co.  14  Mlcb,  34. 

And  the  plalntllT  In  an  action  for  breach  of  a 
wrltteo  contract  of  employment  la  entitled,  aft- 
er answer,  to  amend  bis  complaint  by  Betting 
up  a  collateral  oral  contract  between  the  par- 
tlea.  wblcb  Is  terminated  by  bis  discharge  tram 
employment  before  tbe  time  agreed  upon,  caus- . 
lag  the  loss  of  certain  proflti  whlrb  would  have 

fi3  L.  B.  A. 


been  made  onder  the  contract  and  Incldenta) 
proSts  under  the  employment,  such  loss  ot  prol- 
Ita  being  In  the  nature  of  consequential  dam- 
ages.    Wells  V.  Law    (Cal.)    S8  Pac.  523. 

And  In  each  case  the  measure  of  damages 
Is  tbe  dllferencB  between  the  price  agreed  to  be 
paid  for  the  work,  and  wtiat  It  would  bave  cost 
hini  to  complete  It.  Myers  v.  York  ft  C. 
R.  Co,  2  Curt.  C.  C.  28.  Fed.  Cas.  No.  S,9B7 : 
George  v.  Cshawba  ft  M.  R,  Co.  8  Ala.  234  ; 
Wallace  v.  Tumlln,  42  Qa.  4S2 :  Morgan  T. 
Heller.  68  Me.  131 :  Brodle  v.  Watklns.  33  Ark. 
545,  34  Am.  Rep.  49 ;  Blruhak  v.  Uollender,  29 
Misc.  S40.  SI  N.  Y.  Supp.  US;  Gabriel  v.  Aklna- 
Tille  Pressed  Brlct  Co.  57  Mo.  App,  520 ;  Park 
V.  Kitchen.  1  Mo.  App.  3GT ;  Gulce  v.  Cren- 
ahaw,  GO  Tei.  344  ;  Porter  v,  Burkett,  65  Tex. 
SSH :  Gleason  v,  Valted  SUtes.  33  Ct.  CI.  69. 

Making  ceaaoaable  dedactlons  for  the  l«W 
time  engaged  and  for  release  from  the  care, 
trouble,  risk,  and  reaponalblllty  attending  a  fill) 
execution.     Oleason  v.  United  Btatea,  33  Ct.  CI. 

Or  such  proportion  of  the  entire  price  as  the 
fair  cost  of  the  work  done  bears  to  the  fair 
cost  of  the  whole  work,  together  with  sucb  prof- 
Its  for  the  work  not  dohe  aa  he  would  have 
realised  by  doing  It.  Kehoe  v,  Butherford.  66 
N.  J.  L.  23,  27  Atl.  BIZ ;  Chamberlln  v.  Bcott, 
83  Vt.  80. 

Or,  It  he  cbooses  to  waive  tbe  contract  and 
gue  In  general  assumpsit  for  work  and  labor, 
then  his  meaanre  of  damages  will  be  a  reason- 
able compensation  for  tbe  work  performed. 
Chamberlln  v,  Scott,  S3  Vt.  80. 

Tbe  general  rule  that  the  future  profit*  wbieb 
might  have  accrued  upon  the  performaoce  of  a 
contract  cannot  be  allowed  In  estimating  dam- 
ages for  Ita  breach  does  not  apply,  wbere.  un- 
der tlie  contract,  labor  U  to  be  performed  from 
which  profit  Is  to  spring,  as  tbe  direct  resalt 
of  nork  to  be  done  at  a  stipulated  price,  and 
one  party  Is  prevented  from  earning  aucb  prof- 
its by  the  wron;{fuI  act  ol  the  others.  Btreaau 
V.  Fidelll,  1  'i'ei,  App.  Civ.  Cas.  (Wblte  ft  W.) 
{  84T,  p.  487. 

And  a  party  to  a  contract  may  recover  In  an 
action  tor  a  breach  thereof,  not  only  the  prof' 
Its  which  be  CAn  show  he  would  have  made  from 
the  performance  of  tbe  work  thereunder  If  he 
had  beeo  allowed  to  do  It,  but  also  tor  a  loss 
rcsultint;  from  delay  Induced  by  tbe  misconduct 
□t  the  other  party  to  the  contract.  Alleghany 
Iron  Co.  V.  Teaford.  BB  Va.  872,  81  3.  E.  525. 

And  If  the  cost  of  doing  the  work  has  fallen 
In  the  mean  time,  be  may  recover  tbe  difference 
to  his  advaolage,  Goodrich  v.  Hubbard,  51 
Mich.  63,  16  N.  W.  282. 

And  llierc  Is  no  valid  dlatlDctlon  betTieen  tb* 


Wbllb  v.  National  Litb  AsaooiATiON  of  Habtpord. 


«1 


fina.  Ber*  vu  &  commodity  of  which  de- 
fendADt  WAS  the  lole  proprietor,  and  for 
which  Mu^Ibt  ma  mada  sole  egent.  All  of 
this  commodity  reaching  the  territory  nuned 
came  from  defendOint  directly  to  Mueller, 
And  through  his  ageuey.  Tha  agency  of  the 
firm  of  Bassett  ft  Ij'Hommedieu  succeeded 
Uiat  of  MuellsT.  They  took  it  up  where  he 
left  off,  and  cMitJnued  it  for  the  five  monUiB 
for  which  he  was  to  enioy  it»  fruits. 
Proof  as  to  the  amount  actually  sold  by  them 
for  that  five  months  cannot  be  said  to  be 


Mfg.  Co.  101  N.  Y.  206,  64  Am.  Eep.  6T8,  4 
N.  E,  264,  bears  ao  close  an  analog  to  the 
case  at  bar,  and  the  authority  of  that  court 
is  BO  high,  as  to  justify  our  quoting  from 
the  opinion  at  considerable  length.  "This 
action  was  brought  to  recover  damages  for 


the  breach  of  an  agreement  made  in  the  city 
of  New  Yorlc  in  February,  1878,  which  is  set 
forth  in  the  oHaplaint  as  follows:  That  it 
the  plaintiffs  shall  succeed  in  placing  (that 
is  to  gay,  selling)  fifty  of  the  defendant's 
sewing  machines  to  one  firm  or  party  in  the 
Kepublic  of  Mexico  during  the  next  trip  of 
their  agent  to  that  country,  th^i  about  to  be 
made,  they,  the  plaintiffs,  for  every  fifty  map 
chines  so  eold,  shall  have  the  sole  agency  for 
the  sale  of  the  defendant's  sewii^  machines 
in  that  locality  and  its  vicinity  in  that  Re- 
public; and  the  defendant  should  furnish  to 
the  plaintiffs  machines  at  the  lowest  net  gold 
prices.'  The  defendant  denied  the  agreo- 
ment,  but  the  jury  found  it  substantially  aa 
alleged,  and  it  is  conceded  that  we  must  as- 
sume here  that  such  an  agreement  was  made. 
The  plaintiQs  at  once  entered  upon  the  per- 
formance  of  the  agreement,  purchased  a  sam- 


wronsfal  terrolnatlon  of  a  contract  and  an  un- 
tawfol  diminution  ot  the  qusntllr  of  the  work 
■Upnlatcd  to  be  performed  under  It,  on  the  ques- 
doa  of  the  right  Co  recover  proBti  as  damages 
for  the  breach.  Harvej  v.  Cnlted  State*.  8  CL 
a.  BOl. 

And  It  has  been  held  that  In  actions  upon  con- 
tract (or  wrvlces  rendered,  where  the  amount 
or  FomiwnantloD  is  tlied  bj  Its  terms,  sucb  sum 
Is  prima  fnrle  tbe  measure  of  damages  when 
tbe  defendant  refuses  to  permit  a  performance 
on  tbe  part  of  tbe  plaintiff,  and  such  refusal 

aeee  tor  the  purpoae  of  matnCslDing  tbe  action. 
Steinberg  v.  Gebbacdt.  41  Mo.  r>20. 

But  see  Porter  v.  Bnrltett,  65  Tei.  BSS;  Ham- 
bly  T.  Delaware,  M.  1  V.  R.  Co.  21  Fed.  B41, 
and  Clark  r.  Mew  York,  4  N.  Y.  33S,  53  Am. 
Dec.  879,— SHpro,  III.  b,  1. 

Tbe  conlraetOF  cannot,  however.  sfCer  being 
ferblddeo  to  so  on  and  complete  the  contract, 
tcrorer  the  contract  price  aa  ancb.  QlbboDS 
V.  Bente,  SI  lllnn.  499,  22  L.  B.  A.  80,  SS  N.  W. 
756. 

And  speculative  and  fanelfnl  profits  cannot 
be  recovered  In  an  action  npon  a  contract  broken 
bj  a  refusal  to  permit  tbe  work  of  performance 
io  continue,  but  proHts  which  It  Is  proved  tbe 
part7  would  have  made  are  recoverable.  Lake 
Shore  Jb  U.  a.  R.  Co.  v.  Richards,  40  111.  App. 
560 ;  Clark  v.  New  York,  4  N.  Y.  338,  63  Am. 
Dec.  3T&. 

Bnt  where.  In  estimating  the  profits  of  a 
contract  for  work  to  be  done  and  materials  fur- 
nished, the  completion  at  which  Is  prsvented 
b]F  the  emplojrer.  the  proBts  to  be  realized  can- 
not In  tbe  nature  ot  things  be  proved  with  ab- 
solute certalntT.  no  greater  degree  of  proof  Is 
required  In  such  esses  than  In  otber  civil  ac- 
tions. Bsltlmore  &  O.  B.  Co.  v.  Stewart,  79 
lU.  4ST,  2»  Atl.  8«4. 

8o,  the  right  to  recover  ss  damages  the  pros- 
pective prollts  of  a  contract  does  not  arise 
ant  of  every  breach  of  a  contract  for  perfotro- 
snce  of  service,  bnt  la  dependent  upon  Chat 
which  operates  as  a  denial  of  the  right  to  pro- 
ceed to  completion  of  the  work  contracted  for. 
Uoore  V.  TsflDr,  42  Hun,  4S. 

And  snbcoDtracts  are  not  to  be  taken  aa  evi- 
dence ot  the  profits  lost,  but  they  are  to  be  ar- 
rived at  hj  taking  the  market  value  at  the  time 
of  the  breach,  and.  If  there  be  no  market  value, 
then  by  an  Inquiry  Into  tbe  cost  of  materlala. 
the  expense  of  transportation,  end  the  amoont 
and  value  of  labor  required.  Dunn  v.  John- 
son, 33  Ind.  G4,  R  Am.  Bep.  177, 

And  the  damages  In  an  action  for  breach  of 
an  agreement  of  emplojment  upon  an  annual  , 
salary  by  BOtlca  fcom  employer  to  employee 
53  L.  K.  A. 


to  quit  are  to  be  assessed  npon  the  principle 
of  Indemnity  for  the  loss  sustained  by  reason 
of  not  being  employed  and  paid  according  to 
tbe  contract.  Revere  v.  Boston  Copper  Co-  IS 
Pick.  351. 

Under  a  statute  providing  tbat  the  proprie- 
tor has  a  right  to  cancel  at  pleasure  the  bat- 
gain  he  baa  made,  even  In  case  the  work  has 
already  been  commenced,  bj  paying  the  under- 
taker for  tbe  expenses  and  labor  already  Incur- 
red and  such  damages  as  the  nature  ot  the 
cane  may  require,  the  allowance  of  the  proflta 
which  the  undertaker  might  have  made  by  com- 
pleting the  work  la  authorized.  Forrest  t. 
Caldwell,  6  La.  Ann.  220. 

3.  WJiat  oonstltutM  preventioa  of  performimi)*. 


aupra,  II.  1,  apply  to  prerentlon  by  the  employ- 
er of  contracts  tor  servlcea 
Thus,  a  contract  of  employment  Is  terminated 

Its  he  would  have  made  had  he  been  altawed 
to  complete  the  work,  where  the  employer  pre- 
vents or  prohibits  tbe  completion  of  tbe  work, 
the  contractor  being  ready  and  wlIllnB  to  com- 
plete It.      Cox  T.  McLaughlin,  S4  Cal.  S03. 

But  the  mere  neglect  of  an  employer  to  pay 
money  as  It  became  due  under  a  contract  ot 
employment  Is  not  such  a  prevention  of  per- 
formance ot  the  contract  as  to  terminate  It,  and 
entitle  tbe  contractor  to  recover  as  damages  the 
profits  he  would  have  made  had  he  been  allowed 
complete  the  work.    Ibid.;  Moore  v.  Taylor, 


42  E 


I,  4S. 


Although  It  may  be  a  breacb  which  would 
permit  blm  to  abandon  the  work  and  recover 
for  that  already  done.  It  would  not  enable  blm 
to  recover  for  proflta  which  he  would  have 
made  had  be  proceeded  In  the  performance  of 
the  contract  to  completion,  Uoore  v.  Taylor, 
42  Hun,  45. 

Tbe  conduct  which  will  Justify  a  patty  In 
abandoning  a  contract,  and  entitle  him  to  re- 
cover, not  only  for  the  work  he  bad  done,  but 
for  the  proflta  he  can  prove  he  would  have 
made  bad  tbe  contract  gone  on,  mast  be  such 
as  In  effect  prevents  the  performance  ot  the 
contract,  and  Indicates  an  Intention  not  to  ful- 
fil, and  such  as  olTecta  the  very  substance  ot 
Che  contract :  and  It  should  appear  that  the  act 
was  di'llberatcly  done,  and  not  tbe  result  of 
something  Inadvertently  overlooked.  Lake 
Ehore  &  IL  S.  R.  Co.  v.  Richards,  40  III.  App. 
C60. 


UsirtCD  iJTATEs  CiiicuiT  CoDBT  OF  ArrKALs. 


Jan., 


pie  machine  of  the  defendant,  caused  their 
agent  to  l>e  inBtructed  in  ita  mechanism  and 
management,  and  then  aent  him  to  Mexico. 
After  ren(?hin^  there  he  sold  fifty  machines 
to  one  Mead,  of  San  Luis  Potosi,  on  his  prom- 
ise to  Ttlead  that  he  should  be  the  general 
agent  of  the  defendant  for  that  locality  and 
its  vicinity.  The  order  for  the  fifty  ma- 
chines was  sent  to  the  defendant  and  QUed 
by  it,  and  those  machines  wcie  forwarded  to 
Itlexico  and  paid  for.  Shortly  thereafter 
plaintilTs'  agent  made  another  aale  of  fifty 
machines  for  another  locality  in  Mexico, 
and  an  order  for  those  machines  waa 
sent  to  the  defendant,  which  it  ab- 
solutely refused  to  fill.  '  Plaintiff's 
agent  procured  another  oider  for  one  ma- 
chine, and  sent  that  to  the  defendant,  which 
it  also  refused  to  fill;  and  then  it  refused  to 
All  any  further  orders  from  the  plaintiffs  or 


their  agents,  and  absolutely  refused  to  per- 
form and  repudiated  its  agreemenL  Upon 
the  triaJ  of  the  action  the  plaintiffs  made  va- 
rious offers  of  evidence  to  show  the  value  of 
their  contract  with  the  defendant,  the  most 
of  which  were  excluded.  In  bis  charge  to 
the  jury  the  judge  held,  as  matter  of  taw, 
that  the  plaintiffs  could  recover  damages 
only  for  the  refusal  of  the  defendant  to  All 
the  orders  actually  given;  and,  the  plain- 
tills'  prollts  having  been  shown  to  tie  $4  on  & 
machine,  their  recovery  was  thus  limited  Uy 
$20i.  They  excepted  to  the  rule  of  damages 
thus  laid  down,  and  the  sole  question  for  our 
determination  is  What,  upon  the  facta  of 
this  case,  waa  the  proper  rule  of  damages* 
Were  the  plaintiffs  confined  to  the  damages 
suffered  by  them  in  consequence  of  the  re- 
fusal of  the  defendant  to  fill  the  two  orders 
for  fifty-one  machines,  or  were  thej  entitled 


evfr,  Justlfle*  the  cootraccor  In  abnndonlDS  the 
work  bcCore  Its  corapletloQ,  and  abandonmear 
Id  such  case  does  not  prevent  him  from  recov 
•ring  as  damagea  the  prollts  on  the  uncom 
pleted  portion  of  the  contract.  Grand  Rapidi 
J[  B.  C.  R.  Co.  V.  Van  Dusen.  2S  Mich.  131. 

And  a  party  contractJuB  to  pertorm  servlcei 
for  another,  who  Ii  wantonlj  or  carelenly  In- 
terfered witb  or  hindered  and  prevented  In  the 
performance  of  the  servlcea  by  the  other  to 
an  extent  as  to  render  the  performance 
cult  and  rreatly  decrease  the  proQta  which  be 
would  otherwise  have  made,  l*  at  liberty 
treat  the  contract  aa  broken,  and  deaUt  from 
any  further  etTort  to  pertorm,  and  may  rei 
as  damages  the  profits  which  ba  wonid  hav 


full 


abandonment  of  the  contract  not  being  techni- 
cally a  resclulon  which  would  prevent  a  recov- 
ery of  damapes  tor  nonperformance.  Anvil 
MlD.  Co.  V.  flumblg,  IBS  V.  S.  G40,  38  L.  ed. 
811.  14  Sup.  Ct.  Rep.  876. 

And  where  a  contractor  In  good  faith  enters 
npon  the  performance  of  a  contract  end  incurs 
eipensPB.  the  employer  having  notice  of  that 
(act.  and  the  employer,  either  by  an  order  or  by 
negligently  falling  to  perform  an  esientlal  part 
of  tbo  contract  to  be  performed  by  him,  sus- 
pends the  eiccntlon  of  the  contract,  upon  a  re- 
sumption and  completion  of  the  work.  It  will 
be  Implied  that  all  loss  necessarily  occasioned 
by  snch  luspenalon,  of  which  the  employer  was 
t  the  time  notified,  should  fall  upon  blm  :  and 


the 


such   c 


addition  to  the  contract  pi 
damages  occasioned  by  such  delay,  Including 
Injnrles  to  tools  and  Interest  on  moneys  In- 
vested In  materials  tor  the  period  of  delay- 
LoiilBVllle  &  N.  R.  Co.  V.  Hollerbacb.  lOS  Ind. 
18T.  D  N.  E.  28. 

Bnt  where  a  contractor  haa  been  allowed  to 
perform  under  bli  contract  work  agreed  to  be 
done  by  him.  and  haa  received  the  contract  price 
therefor,  but  has  been  unreasottably  hindered 
and  delayed  in  Its  performance  by  the  fault  ot 
the  other  party,  be  cannot  recover  as  damages 
for  such  hindrance  and  delay  tbe  pralltB  that 
that  be  might  have  made  In  bis  business  or 
calling  on  other  work  It  be  had  not  been  so  de. 
lajed.     O'Connor  v.  Smith,  84  Tei.  2B2,  10  S. 

w.  lea, 

i  provision  In  a  contract  for  setvleei  that  In 
case  tbe  execution  of  the  contract  shall  be  sus- 
pended by  the  employer  for  any  cause  no  claim 
tor  prospective  proflti  or  work  done  shall  be 
made  or  allowed,  does  not  contemplate  tbe  en- 
tire abrogation  or  repudiation  of  tbe  contract, 
or  prevent  a  recovery  tor  proflti  of  the  contract 
&3  L.  B.  A. 


n  In 


t  for 


tne  event  of  tbe  suspension  of  the  work  con- 
tracted tor  by  reason  of  the  legislature  falUns 
to  make  tbe  necessary  appropriations  the  state 
will  direct  the  superintendent  aad  engineer  to 
make  up  an  estimate  and  account  ot  tbe  time 
of  such  suspension,  and  present  them  to  the- 
commlsBloners,  who  shall  review  them,  and. 
when  correct  and  aatlifactory,  proceed  to  pay 
tbe  same  If  In  funds,  up  to  the  time  of  the  ana- 
tienslon,  an  entire  repudiation  ot  the  contract 
Is  not  a  suspension,  and  tbe  employee  Is  not 
prevented  thereby  from  recovering  tor  proQiB 
lost  through  such  repudiation.     Ibm. 

And  the  fact  that  an  appropriation  for  an 
Improvement  Is  exhausted,  while  it  justifles  tbe- 
olhrer  in  charge  ot  the  improvement  In  stop- 
plnit  the  work  of  a  contractor  thereon,  does  not 
constitute  a  defense  in  an  action  brought  by 
him  for  breach  ot  the  contract,  and  prevent  a 
recovery  ot  the  proflts  he  would  have  made' 
bad  be  been  permitted  to  complete  the  contract- 
Ferrla  v.  United  Slates,  27  Ct.  Ci.  H42, 

See  also  Willlani  Wharton.  Jr.  &  Co.  v. 
Wlorb,  140  N.  V.  28T.  35  N.  E.  S8B :  Tenneaaee- 
&  C.  R.  Co.  V.  Danforth,  112  Ala.  80,  20  So. 
502,  infra.  III.  b,  1,  a. 

4,  Parttoular  confrocli. 

•.  ^or  railtBag  oaattniodoo. 

What  a  contractor  tor  railway  constmctloB 
would  make  by  way  of  excess  of  the  amount  t» 
be  paid  over  the  cost  of  construction  la  k 
direct  trult  ot  the  contract,  and  Is  always  re- 
coverable in  an  action  tor  breach  by  the  em- 
ployer whether  It  be  tbe  company  or  a  general 
contractor.  It  It  be  not  contingent  or  uncertain. 
But  what  might  have  twen  made  from  other  con- 
tracts or  enterprises  la  collateral,  and  Dot  re- 
coverable. 

Thus,  the  future  gain  or  proflt  lost  to  a  con- 
tractor for  the  constroctlon  or  grading  ot  ■ 
railroad  or  a  section  of  a  railroad  by  refnsal 
of  the  railroad  company  to  allow  blm  to  pro- 
ceed and  complete  tbe  work  Is  a  proper  element 
of  dnmagea  for  consideration  In  an  action  for 
the  breach.  Philadelphia.  W.  &  B.  R.  Ca  v. 
Howard,  13  Bow.  344.  14  L.  ed.  ITS ;  Waco  Tap 
R.  Co.  V.  Shirley,  45  Tex.  30S. 

proBC"  in  this  connection  means 
tbe  gain  whlcb  the  contractor  would  have  made 
If  he  had  been  permitted  to  complete  bis  con- 
tract, which  woald  be  the  difference  betweea 
the  coat  of  doing  the  work  and  tbe  price  to  be 


iwa 


Wkllb  t.  Naiionai.  Ijfb  AgeootATiOR  or  UARTroKD, 


also  to  recover  the  damages  which  tbe;  lus- 
Uined  by  a  total  breach  of  the  agreemcat 
on  the  part  ot  the  defendantT  The  judge 
limited  the  damagea,  ftc  stated  in  his  charge, 
beoLuee  any  further  aJlowance  of  damages 
for  the  breach  of  the  agreement  would,  aa  he 
eUitued,  be  merely  speculative  and.  imagi- 
nary. It  is  frequently  difBcult  to  apply  the 
lules  »f  dftmages,  and  to  determine  bow  far 
and  when  opinion  evidence  may  be  rec^ved 
to  prove  the  amount  of  damages,  and  the 
difficulty  is  encountered  in  a  marked  degree 
in  this  case.  One  who  violates  his  contract 
with  another  ia  liable  for  all  the  direct  and 
proximate  damages  which  reFult  from  the  vi- 
olation. The  damages  must  be,  not  merely 
speculative,  possible,  and  imaginary,  but 
they  must  be  reasonably  certain,  and  such 
only  as  actually  follow  or  may  follow  from 
the  breach  of  the  contract.     They  may  be  so 


remote  as  not  to  be  directly  traceable  to  the 

breach,  or  they  may  be  the  result  ot  other 
interveniuK  causes,  and  then  they  cannot  be 
allowed.  They  are  nearly  always  involved 
in  some  uncertainty  and  contingency.  Usu- 
ally they  are  to  be  worked  out  in  the  future, 
and  they  can  be  determined  only  approxi- 
mately upon  reasonable  conjectures  and  prob- 
able estimates.  They  may  be  so  uncertain, 
contingent,  and  imaginarv  as  to  be  incapable 
of  adf^uate  proof;  and  Uien  Uiey  cannot  ba 
recovered,  because  they  cannot  be  proved. 
But  when  it  is  certain,  that  damages  have 
been  caused  by  a  breach  of  ecmtract,  and  the 
only  uncertainty  ie  as  to  their  amount,  there 
can  rarely  be  good  reason  for  refusing,  on 
account  of  such  uncertainty,  any  damage* 
whatever  for  the  breach.  A  person  violat- 
ing his  contract  should  not  be  permitted  en- 
tirely to  escape  liability  because  the  amount 


paid  (or  It.  Pblladelpma,  W.  ft  B.  R.  Co.  v. 
Howard.  18  Bow.  844,  14  L.  ed.  ITS. 

And  a  cause  o(  action  for  breacb  by  a  rall- 
rntd  companr  ot  a  contract  lor  tbe  construc- 
tion ot  a  section  ol  Its  road  iccraei  Immedlalelj 
on  the  breach,  and  luit  ma/  be  brought  at  once. 
and  witnesses  are  required  to  estimate  the  cost 
•a  labor  and  material  at  that  date  for  the  par- 
pose  o(  determinlaa  tbe  cost  ol  cooslructlon 
In  eatimntlng  tbe  proflts  which  woold  have 
keen  made  It  tbe  contract  had  been  completed. 
Waco  Tap  B.  Co.  v.  Bhirle;,  45  Tex.  3GC. 

And  evidence  Id  an  action  for  breach  ot  a 
tontract  for  the  conatrDctian  of  a  railroad 
whicb  the  contractors  were  prevented  from 
nmpleting  b/  the  conduct  ol  the  railroad  com- 
panr. In  which  It  was  shown  that  a  part  of  the 
in»«  contracted  tor  had  bean  completed,  and 
tliBt  nucfa  part  was  of  subitantlall;  the  same 
diancter  as  the  rest,  as  to  the  cost  of  doing 
•Dch  part  of  the  work,  la  competent  and  ad- 
nlaalbla  in  estimating  the  profits  which  the  con- 
tract on  would  have  made  had  tbej  been  al- 
lowed to  carry  out  the  contract.  Tennessee  k 
C.  B.  Co.  V.  Daoforth.  112  Ala.  80.  20  So,  B02. 

And  tbe  itamaiseB  would  be  auch  sum  as  the 
<estlmon;  reaaonablf  satlsfles  tbe  Jury  that 
the  contractors  would  hsve  real  lied  aa  profit  a 
bf  the  completion  of  the  contract.  Danforth 
T,  Tenneaaee  &  C.  River  B.  Co.  99  Ala.  881,  18 
So.  SI. 

And  In  determining  (he  cnK  of  completing 
a  section  of  a  railroad  wltb  a  view  to  eetab- 
llihlns  the  profits  to  be  recovered  for  breach 
bj  tbe  railroad  ot  the  contract  for  construc- 
tioD.  If  name  of  tbe  facts  to  tM  considered  are 
Dot  niscepllble  ot  direct  and  poaltlve  proof,  re- 
tort can  be  had  to  the  opinion  a[>d  Judgment 
of  men  shown  to  have  information  and  eiperl- 
•nce  qunllfflng  them  to  teatlt;  aa  to  such  mat- 
'en.      Waco    Tap    R.    Co.    t.    Shlrler.    45    Tex. 

Bat  the  measure  of  damagea  for  a  breach  of 
'outract  on  the  part  of  a  railroad  company  for 
the  performance  of  tbe  work  ot  railway  con- 
nnictlon  which  had  been  contracted  to  aubcon- 


:    the 


the 


1  bii 


nm  tract  .    . 

<n boon  tractors,  and  evidence  as  to  the  amount 

the  breach  Is  Inadmlaalble.      Story  v.  New  York 
t  H.  R.  Co.  0  N.  y.  90,  6  Barb.  419. 

Though  tbe  fact  that  contractors  for  the 
oonstructlon  of  a  railroad  Intended  to  perform 
tlw  work  through  subcontractors,  and  had  made 
amngemenls  to  that  end.  does 


admlulble.  In  an  action  for  a  breacb, 
aa  to  the  coat  of  a  part  of  the  work  co 
53  L^  R.  A. 


tor  which  bad  already  been  performed  as  cod- 
Btltutlng  a  necessary  factor  In  eatlmatln(  tb* 
profits,  which  the  contractors  wonid  have  made 
had  they  been  allowed  to  carry  out  the  con- 
tract,— especially  where  tbe  subcontracta  had 
not  been  entered  Into  by  reaion  ot  the  breacb 
of  the  original  contract,  Tennessee  A  C.  B.  Co. 
V.  Danforth,  112  Ala.  80,  20  So.  I>02. 

In  tbe  above  case,  however,  It  was  held  that 
the  measure  of  damages  In  an  action  for  ■ 
breacb  of  contract  for  the  construction  of  a 
railroad  which  tbe  contractor  Intended  to  per- 
form through  subcontractors,  is  tbe  dilferenee 
between  tbe  price  the  company  had  agreed  to- 
pay  for  the  work  and  what  It  would  have  cost 
tbe  contrectora  to  have  had  the  work  done  bj 
so bcont rectory  affected,  II  may  be,  to  some  ex- 
tent by  tbe  consideration  that,  as  the  work  was 
not  done  at  all,  the  contractor*  were  relieved 
from  tbe  care,  reaponalblllty,  and  eiiwndlture 
of  time  toiTolved  In  looking  to  the  aubcontract- 

8o,  a  subcontractor  having  a  eontrset  with 
a  railway  contractor  to  do  tbe  grading  on  a  sec- 
tion of  a  nil  road,  who  la  prevented  from  com. 
pletlng  the  work  bj  the  railroad  company  under 
a  power  reserved  In  Its  contract  wltb  the  con- 
tractor, la  entitled  to  recover  of  the  contractor 
the  difference  between  the  cost  of  doing  the 
work  and  the  price  agreed  to  t>e  paid  for  it.  and 
any  other  direct  damage  he  suatalned  from  ttie 
breach.  Smltb  v,  0'L>onnelI.  8  Lea.  468 :  Morey 
V,  King.  49  Vt.  S04  :  O'Connor  v.  Bmlth,  84 
Tex.  232,  19  S.  W.  IBS  ;  Porter  v.  Burkett,  6S 
Tex  883. 

And  proof  ot  the  loss  of  profita  la  admissible. 
O'Connor  v.  Bmlth.  84  Tex.  232,  19  S.  W.  1(18. 

And  a  nllruad  conlractor  agreeing  with  an- 
other railroad  contractor  to  grade  5  miles  of 
railroad,  bat  who  was  unable  to  perform  the 
work  because  tbe  railroad  company  had  not 
nxed  tbe  grade,  la  entitled  to  recover  of  the 
othw  contractor  for  the  loss  of  profits.  If  any. 

of   the  contract,   and  also   for  tbe   reaannable 
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while  Idle,  Had  the 'necessary  Incidental  ex- 
penses, where  he  was  ready  to  begin  work  at 
fhe  specincil  time,  and  was  kept  In  idleness  by 
reaaon  of  the  promise  of  the  other  partf  to 
have  the  grade  fired  ao  that  he  could  proceed. 
Hammond  v.  lleeBon,  112  Mo.  ISO.  20  B.  W. 
474. 

And  the  plalnllff  In  an  action  brought  by  h 
Bubcontraclor  sgalnst  n  contractor  for  the  re- 
coverj-  of  the  profits  ot  bis  contract  for  the  con- 
struction of  a  section  of  a  railroad  which  he 
waa  prevented  from  performlcs.  may  be  per- 
mitted to  tesilfy  as  to  tbe  amount  of  the  work 


Unitbd  Btates  Ciiioun  Coitbi  d»  Afpbiu. 


of  tlia  duntcea  whiek  bo  ha*  caus«d  w  on- 
ootain.  It  u  not  true  that  loss  ot  proflta 
eumot  b«  kUoved  as  dunif  ea  for  a  breach 
of  contract.  LoMea  sustained  and  gains 
prevented  ore  propra'  elemmta  of  damage. 
Most  contracts  are  entered  into  with  the 
view  to  future  profits,  and  such  profits  aie 
in  the  contemplation  of  the  parties,  and,  so 
far  as  thef  can  be  properly  proved,  they  may 
form  the  measure  of  damage.  As  they  ars 
prospective,  thef  must,  to  some  extent,  be 
uncertain  and  problematicaJ,  and  yet  on  that 
account  a  person  CMn^daimng  of  breach  of 
contract  ia  not  to  be  deprived  of  all  remedy. 
It  is  usually  his  ri^ht  to  prove  the  nature  of 
his  contract,  the  circumstances  surrounding 
and  following  its  breach,  and  the  consequen- 
ces naturally  and  plainly  traceable  to  it; 
and  then  it  is  for  the  jury,  under  proper  in- 
structions as  to  the  rules  of  damages,  to  de- 


ot  ita  repudiation  should  be  the  value  of  the 
contracL  He  has  been  deprived  of  his  con- 
tract, and  he  should  have  in  lieu  thereof  ita 
value,  to  be  ascertained  hj  the  application 
of  rules  of  law  whidi  have  been  laid  down 
for  the  suidanoe  of  courts  and  jurors.  .  .  . 
[llie  judge  then  reviews  and  cites  a  number 
of  reported  cases,  and  thereafter  proceeds 
with  nis  opinion.]  It  is  quite  clear  that  the 
rules  of  damages  having  the  sanction  of  t^ese 
authorities  were  violated  upon  the  trial  of 
this  action.  The  plaintifFs  hod  the  right, 
under  their  agreement,  to  establish  agencies 
for  the  sole  of  defendant's  machines  any- 
where in  Mexico  where  thw  could  aell  fifty 
machines.  Ad  agency,  when  thus  estab- 
lished, was  to  be  exclusive,  and  was  to  have 


to  be  done  and  the  profit  ha  would  bsvs  mads, 
end  as  to  the  amouat  ot  work  remaining  un- 
done, and  as  to  the  coat  ot  completion  with  hii 
faellltlea ;  and  bla  evidence  Is  not  rendered  In- 
competent b;  hla  admlMlou  that  be  doea  not 
know,  and  cannot  posltlveir  state,  the  exact 
amaQQt  oC  excavation  remaining  to  be  done. 
Smitb  V.  O'Donnell,  S  Loa,  IBB. 

And  aue  who  engages  to  do  designated  work 
upon  a  designated  portion  of  a  railroad  at  a 
specified  price,  and  who  entera  npoa  tbe  per- 
toruiBnce  of  tbe  coetract,  but  Is  compelled  b; 
the  other  part;  to  leave  the  work,  maj  elect 
to  treat  the  contract  as  still  existing  and  bind- 
ing npon  the  other  part;,  and  recover  tor  the 
work  performed  at  tbe  contract  price,  and  for 
all  dameges  lacarred  In  consegueece  ot  tbe  dis- 
continuance of  the  contract ;  or,  where  bnt  a 
small  portion  ot  the  work  contracted  for  haa 
been  done,  nad  Chat  which  was  done  waa  In 
■Dch  an  unflnlahed  condition  as  to  be  Ineapa- 
l)le  of  measurement  and  of  having  its  price  as- 
certained under  the  contract,  he  ma;  treat  the 
contract  sa  reeclnded  from  the  beginning,  and 
recover  npon  a  quantum  meruit  tbe  true  value 
o(  the  labor  performed  b;  him  wltbont  regard 
to  the  contract  price.  Decbr  v.  Johnson,  21  Vt. 
IT. 

And  proof  tbat  a  rallwa;  contrsctor  itoppej 
the  work  of  a  subcontractor  In  No^ein'jcr.  when 
It  wss  alleged  In  the  special  account  that  the 
work  was  stopped  In  June  of  tlist  year,  is  not 
on  error  available  to  tbe  defeadants  In  an  ac- 
tion tor  tbe  breach,  as  It  operates  to  Ihelr 
beneflt  In  lesseolag  tbe  amount  of  unperformed 
work,  and  so  lesaened  tbe  amouut  of  profits 
tbat  the  plalntllT  ioat  b;  the  termination  of  the 
contract.      Morey  v.  King.  40  Vt.  304. 

So,  a  street-car  company  which  cancels  a 
'  r  the  constructii        '  '  ' 
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a  of  profits  caused  by  tbs  breach,  and  evi- 
dence In  an  action  therefor  by  a  contractor 
of  experience,  aklll,  and  reepnnslblllty,  as  to 
the  dllTerence  between  the  cost  of  completing 
the  contract  and  tbe  bid  made  therefor,  Is  ad- 
mlaslble.  Jenkins  v.  Charleston  Street  R.  Co. 
58  S.  C.  373,  38  B.  B.  703. 

liut  the  measure  of  damages  In  an  action  for 
brpRch  by  a  railroad  company  of  a  contract 
with  a  contractor  for  tbe  construction  of  a  sec- 
tion o(  Its  road,  consisting  of  the  dlf- 
fert-nce  between  what  It  would  coat  to 
['omplete  tbe  work  as  atlpulaled  In  the  con- 
tract and  the  price  to  be  paid,  is  not  the  sole 
guide  to  be  considered.  Tbe  cause  of  action 
((-crops  Immedtatel;  on  the  bresch,  and  the 
ronlractor  ia  relieved  from  oil  anilety.  trouble, 
end  labor  about  Its  completion,  and  he  baa  to 
53  L.  R.  A. 


make  no  additional  outlay,  and  allowance 
should  be  made  for  these  things  In  determining 
tbe  anionnt  of  real  loss.  Waco  Tap  B.  Co.  v. 
Shirley,  4B  Tei.  365. 

And  the  contingencies  ot  bad  weather,  sick- 
ness, accidents,  and  the  like  must  be  taken  In- 
to consideration  in  estimating  proats  as  dam- 
agea  In  an  action  by  a  contractor  agalnat  a  rail- 
road company  for  breach  of  contract  to  con- 
struct a  railroad,  though  tbe  contract  was  In- 
tended to  be  performed  tbrougb  subcontractora, 
where  no  subcontracts  had  In  tact  been  entered 
Into.  Tennessee  1  C.  B.  Co.  v.  Danfonb,  112 
Ala.  80,  20  So.  502. 

And  no  recover;  can  be  had  tor  profits  which 
would  have  resulted  from  other  work  which 
might  have  been  done  during  the  period  ot  de- 
lay.    O'Connor  v.  Smith,  84  Tei.  S32,  IS  8.  Vf. 

les. 

Nor  can  a  snm  o(  money  which  might  upon 
certain  contingencies  have  been  made  or  saved 
by  one  who  contracted  to  construct  a  railroad  be 
recovered  sa  damages  In  an  action  for  a  breach 
upon  tbe  part  of  tbe  railroad  company.  Wright 
-    Petrie,  Smedea  ±  U.  ^'    


And  a 


a  by  a 


■gslnst  a  railroad  company  for  breach 
at  contract  for  the  couatmctlon  ot  a  railroad 
by  preventing  the  contractor  from  completing 
the  contract,  that  the  plaintiff  cannot  recover 
profits  unless  tbe  Jury  believes  trom  tbe  evi- 
dence that  tbe  pioOta  claimed  are  certsin  both 
In  their  nature  and  with  respect  to  the  cause 
from  which  they  proceed.  Is  Improper,  as  tbe 
word  'certain"  has  many  ahades  of  meaning 
In  law,  and  reasonable  certainty  Is  aufflclent  to 
warrant  a  verdict.  Danfortb  v.  Tennessee  & 
C.  River  R.  Co.  OB  Ala.  SBl,  13  So.  SI. 

And  an  instruction  that  profita  which  would 
certainly  have  been  realised  but  for  the  de- 
fendant's default  are  recoverable,  and  those 
wblch  are  speculative,  contingent,  probable,  or 
remote  are  not  recoversbie,  la  tsuity  trom  tbe 
improper  use  ot  the  word  "probable,"  aa  proba- 
bility Is  enough  to  found  a  verdict  on  It  It  la 
supported  by  sufficient  testimony  to  reaaon- 
ably  convince,  thoogh  mere  probability  by  it. 
aelf  ta  not  sufficient.     ItM. 

And  where  there  Is  flvldenee  to  show  tbe  prof- 
Itn  the  plaintiffs  would  have  realised  from  tbe 
performance  of  tbe  contract  tbrougb  subcon- 
tractors had  they  been  allowed  to  proceed  la 
that  way  with  the  work,  Instructions  are  Im- 
propjr  when  baeed  upon  the  Idee  that  no  evi- 
dence WHS  adduced  to  show  tbe  amount  of  prof- 
its the  plalntllfs  would  have  made,  and  bencc 
that  no  data  were  furnished  the  Jery  up-'n 
which  to  aaKSS  damages  as  profita.     Tennea- 
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tiffs  is  very  clear,  and  of  that  value,  what- 
ever it  was,  they  were  deprived  by  the  act  of 
the  defendant.  It  is  quite  true  that  that 
T&Iue,  CH-,  in  other  words,  the  damage  caused 
to  the  plaintiffs  hy  the  total  breach  of  the 
•greenient  by  the  defradant,  is  quite  uncer- 
tain and  ditHcult  to  ba  estimated.  But  the 
^ifiiculty  IB  not  greater  than  it  was  in  sev- 
«ral  of  the  cases  above  cited.  There  are 
•ome  facts  upon  which  a  jury  could  base  a 
judgment,  not  certain  nor  strictly  accurate, 
but  sufficiently  so  for  the  admin istration  of 
justice  in  such  a  case.  The  a^ent  whom 
plHintitTs  sent  to  Mexico  was  apparently  in- 
telligent, capaljle,  and  well  acquainted  with 
llexico.     Machines  could  Ih  delivered  there 


for  about  $30  per  machine,  and  could  tiien  ba 
sold  at  retail  for  about  9126.  The  profit  ot 
the  plaintiQs  on  each  machine  was  about  $4. 
Plaintiffs'  agents  readily  made  sales  of  one 
hundred  and  one  machines,  and  were  about 
to  moke  other  sales.  One  of  defendant's 
agents  subsequently  sold  in  a  single  city 
twenty  machines  in  six  months,  at  $125  each. 
The  plaiutifTs  bad  eatabltshed  two  agencies, 
and  to  the  value  of  auch  agencies,  at  least, 
they  were  entitled.  Mead,  who  had  one  of 
the  agencies,  testified  that  he  had  made  ar- 
rangements with  several  parties  to  sell  the 
machines;  that  he  had  all  the  facilities  for 
carrying  on  an  extensive  and  profltable  busi- 
ness, and  was  well  acquainted  with  the  coun- 
try. The  population  of  several  of  the  Mexi- 
can cities  in  which  plaintiffs'  agent  was  ea- 
gaged  in  establishing  agencies  was  shown. 
From  all  these  and  other  facts  proved,  it 


•ee  *  C.  a  Co.  T.  Dantortb.  llS  Ala.  80.  80 
So.  S02. 

So,  it  Id  an  sctlon  for  breach  by  the  emplor- 
n  ot  a  contract  for  railway  coDBUnctlon,  it  la 
found  tliat  there  would  have  been  no  proflts 
In  tbe  performance  ot  the  contract,  there  can 
be  ao  recovery  for  eipeniea  for  preparing  for 
the  contract,  as  lucti  expenses  must  be  consid- 
ered tn  arrivlpg  at  the  proflta  Bawley  v. 
Corey.  9  Utah,  ITG.  38  Fac  690. 

And  a  railroad  company  having  a  contract 
with  a  contractor  for  the  constmctlon  of  a  part 
Of  Its  road  Is  not  In  all  eases  bonnd  to  wait  an- 
til  It  la  too  late  to  hava  It  completed  within 
tiM  AeslrMl  time  tor  the  contractor  to  demon- 
Kiats  blB  inability  to  complete  It,  on  peril  of 
paylDC  him  all  the  proBta  to  be  realised  from 
pertomiance  ai  stlpnlaced,  U  It  can  ba  Shown 
beyond  question  that  be  was  unable  to  complete 
it ;  and  this  is  especially  the  case  where  tlie 
contractor  cannat  respond  In  damages  for  a 
breach  on  bla  part.  Waco  Tap  a.  Co.  v.  Shir- 
ley. 4S  Tei.  Ses. 

Bnt  where  the  contract  gives  the  company 
(nil  control  over  the  progresa  ot  Che  work,  and 
enables  It  to  terminate  it  Id  a  month's  time  l( 
tbe  contractor  shall  tall  for  any  canae  to  maka 
aatWaetory  progress,  evidence  In  an  action  tor 
tba  breach  ot  the  contract  by  the  railroad  com- 
pany, tending  lo  prove  the  Insolvency  at  the 
contractor  at  Che  ^te  of  the  contract,  and  also 
at  the  lima  when  It  was  annulled,  Is  not  ad. 
mlsalbla  as  going  to  show  that  ha  would  have 
been  nnable  to  complete  the  contract,  and  that 
therefore  hla  loss  Ot  pcoBta  was  attributable 
la  part  at  least  to  his  own  Inability  to  fuini 
the  coDtract,  and  not  altogether  to  Its  breach 
by  the  railroad  company,    /bid. 

Uere  fallare  ot  a  contractor  tor  the  eonstme- 
tlon  of  a  street  railway,  however,  to  make 
punctual  payment  to  a  subcontractor  ot  an  In- 
■lalment  due  according  to  the  provisions  ot  the 
contract  la  not  such  a  breach  of  the  entire  cou- 
tiacC  aa  will  permit  Che  subcontractor  to  re- 
fuse to  proceed  further  UDder  the  contract. 
and  recover  damagee  for  the  proQts  which  be 
wonld  have  earned  had  the  contract  been  full; 
pertarmed  on  his  part.  William  Wharton,  Jr. 
*  Co.  V.  Winch,  140  N.  T.  287,  8S  H.  B.  689. 

Bnt  failure  ot  a  railroad  company  to  make 
payments  stlpalated  tor  In  a  contract  with  a 
eontrmctor  for  the  construction  ot  a  railroad, 
and  a  negative  reply  to  the  contractor's  ques- 
tion whether  be  should  continue  the  work,  pre- 
vent the  contractor  In  a  legal  sense  from  carry- 
ing oat  aail  performing  the  contract  so  as  to 
antltle  bim  to  recover  nneamed  proflts.  Ten- 
Dcawa  A  e  B.  Co.  T.  Danfortb,  112  Ala.  80. 
30  Bo.  603. 

fiSUB.  A.     -'  '  I 


b.  BtepatoT   and  itoragv  ooafraof^ 

The  owner  of  an  elevator  Is  entitled  to  re- 
cover for  breach  of  a  contract  by  a  railroad 
company,  by  wblch  the  elevator  company  was 
to  receive,  store,  handle,  and  deliver  all  grain 
received  hy  the  cars  of  tha  railroad  company 
not  oCberwIae  consigned,  at  a  daalguated  price 
per  buehel,  not  only  tor  loss  of  proSts  which 
would  bave  resulted  bad  grain  been  delivered 
to  them  as  provided  for  In  the  contract,  hut 
also  for  loaa  of  proflta  resulting  from  being 
deprived  of  tha  storaxa  of  grain  as  stipulated. 
Richmond  V.  Dubuque  A  S.  C.  R.  Co.  S3  Iowa, 
422,  2B  Iowa,  lOB. 

And  the  dlfilcnlCy  of  ascertaining  tbe  amount 
of  damages  does  not  prevent  such  recovery. 
Bichmond  v.  Dubuqne  ft  S.  C.  B.  Co.  40  Iowa, 
264. 

And  where  It  appeara  that.  In  order  to 
handle  grain  actually  furnished  It  from 
other  sourcea,  the  elevator  company  was  re- 
quired to,  and  did,  bave  hands  and  power  em- 
ployed by  which  It  could  without  further  ex- 
pense also  have  bandied  the  grain  contracted 
to  he  turnlahed.  It  may  recover  Che  full  price  of 
the  grain  refused  It.  Richmond  v.  Dubuque 
A  S.  C.  R.  Co.  26  Iowa,  l»g. 

And  a  contract  by  which  one  party  was  to 
operaCe  the  elevator  of  another  and  receive  one 
half  a  cent  per  bushel  for  all  grain  transferred 
tram  cars  to  veisels,  with  a  right  of  termina- 
tion by  either  party  upon  ninety  days'  notice, 
Is  dellulte,  and  contemplatia  a  tiaosfer  of  snch 
grain  as  Is  received  by  tbe  owner,  which  Is 
a  railroad  company,  In  tha  usual  course  ot  boa- 
iness;  and  wbere  the  railroad  company  ter- 
minates the  contract  without  giving  the  re- 
quired notice,  and  the  number  ot  bushels  ot 
grain  transferred  through  tha  elevator  daring 
tbe  sncceedlDg  ninety  days  can  be  shown,  tha 
profits  arising  therefrom  may  be  recovered  In 
an  action  tor  a  breach  ot  the  contract.  Dy- 
kema  v.  Minneapolis.  St.  P.  *  B.  Ste  U.  B.  Co. 
101  Mich.  47,  69  N.  W.  447. 

And  the  tact  that  Id  the  course  of  bnsIneoB 
grain  had  been  left  In  store,  from  which  prof- 
its resulted,  la  solSclent,  In  an  action  tar  breach 
of  a  contract  between  a  railroad  company  and 
an  elevator  company,  providing  tor  tbe  hand- 
ling and  atorlng  of  all  grain  raeelved  by  the 
railroad  company  not  oCharwlse  consigned,  to 
support  the  condaslon  ChaC  In  the  further  pros- 
ecution ot  Che  aame  bualneas,  If  both  parties 
comply  with  their  contract,  proflta  will  re- 
salt  oa  Btornge.  Richmond  v.  Dnbuqna  *  B. 
C  R.  0-    ■" — 
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«innot  be  doubted  that  the  plaintilTg  suf- 
fered dninages  lo  at  lea«t  several  hundred 
dollnra,  and  they  should  not  have  been  de- 
prived of  the  damages  which  the;  made  to 
appear  1>Fcauae  they  could  not,  make  clear 
the  full  amount  of  their  damages.  All  the 
facts  should  have  been  submitted  to  the  jury, 
with  proper  instructions;  and  their  verdict, 
not  based  upon  mere  speculation  and  poesi- 
bililies,  but  upon  the  facts  and  circumstan- 
ces proved,  would  have  approached  as  near 
the  proper  measure  of  justice  as  the  nature 
of  the  case  and  the  inlirniit<^  which  attaches 
to  the  administration  of  the  law  will  admit." 
From  the  nature  of  the  case,  the  language 
of  the  contract,  and  all  the  dealings  of  the 
parties,  it  is  clear  that  the  piovision  nam- 
ing ten  years  from  the  date  "I  the  original 
cnntract,  and  afterwards  extel.ding  it  to  ten 
years  from  the  23d  of  March,  1S96,  is  of  the 


essence  of  the  contract.  It  is  equally  ap- 
parent, from  the  same  premises,  that  the 
provision  which  stipulated  that  the  defend- 
ant company  should  not  appoint  other  agent» 
within  the  manager's  territory,  unless  he 
Delected  or  refused  to  thoroughly  develop 
and  work  the  same,  is  likewise  of  the  essence 
of  the  contract  between  these  parties.  It 
follows,  therefore,  that  if  the  proof  supporta. 
the  plaintiir'a  aDegation  as  to  hia  faithful 
performance  of  his  covenants  in  the  con- 
tract up  to  December  — ,  1880,  the  action 
of  the  defendant  at  that  date  in  employing 
other  agents  and  agencies  to  work  the  terri- 
tory assigned  to  the  plaintiff  was  a  breach 
of  the  contract  on  the  part  of  the  defendant 
which  reudered  the  defendant  liable  for  sucli 
damn^ea  as  directly  resulted  therefrom.  As- 
suming that  the  allc^d  breach  of  the  con- 
tract is  supported  by  the  proof,  the  plaintiff 


elve  the  elevator  owner  all  the  weigblnK  a&d 
trAngrerrlng  o(  grain  which  It  was  In  its  power 
to  give,  and  tbst  It  should  not  make  use  of  the 
weights  obtained  by  It  from  the  elflvator  com- 
pany for  any  other  parpoBc  than  bllllag  the 
pmperty  to  Its  deallnatlOD,  Is  broken,  and  Its 
perfnrmance  upon  the  pact  of  the  elevator 
owner  prevented  by  the  railroad  company,  so 
an  to  author  lie  the  elevator  owner  to  re- 
cover for  future  proflts.  where  the  railroad 
company  claimed  and  exercised  the  risht  to 
give  the  elevator  owner  for  weight  and  transfer 
only  such  sraln  as  Et  saw  (It.  and  t ran af erred 
the  weights  obtained  from  him  to  others,  there- 
by making  a  profit  therefrom  for  other  pur- 
poses than  tor  billing  the  property  to  Its  deft- 
tlnttlon,  and  replied.  In  answer  to  protest,  that 
there  was  not  anything  to  arbitrate,  and  re- 
tnsed  the  claim  for  weights  used  (or  other  pur- 
poses than  for  billing  to  deatlUBtlan  upon  the 
ground  that  It  did  not  appear  for  what  purpose 
such  weights  were  used,  or  how  the  number  of 
cars  on  whlrh  It  Js  claimed  such  weights  were 
given,  was  arrived  at.  Lake  Shore  &  U.  B.  R. 
Co.  V.  Blcbarda,  40  III.  App.  GSO. 


e.   For  coiHti 


u  of  bullitingi. 


The  prams  of  a  contractor  for  the  construc- 
tion of  a  building  are  not  collateral,  and  there- 
fore are  not  subject  to  objection  tor  remote- 
ness. But  they  may  be  conjectural  or  uncer- 
tain, In  which  case  they  are  not  recoverable. 

Thua.  a  bnllder  engaged  In  constructing  a 
ball  ding,  who  Is  prevented  by  his  employer 
from  completing  the  wort,  may  recover  such 
damages  as  be  may  have  auatalned  by  being 
thus  prevented  from  fulfllllng  his  contract. 
Western  v.  Sharp,  14  It.  Mon.  ITT. 

And  he  Is  entitled  to  prove.  In  an  action 
therefor,  the  proflti  of  which  be  was  deprived 
by  the  termination  of  the  contract,  n'laner  v. 
Barber,  10  Or.  343  ;  Moore  v.  Howard,  18  La. 
Ann.  S3S:  Alphln  V.  Working.  132  III.  484,  24 
N.  E,  64,  Affirming  32  111.  App.  178  :  Von  D< 
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gleton  T.  Wilson.  85  Tenn.  344.  2  S.  W,  801. 

While  one  who  has  rontracted  tor  the  erec- 
tion of  a  houae  upon  his  lauds  has  a  right  to 
stop  work  on  the  building,  by  so  dolug  he 
commits  a  breach  of  the  contract  aud  Iccurs 
a  liability  to  pay  damages  resultlcg  therefrom, 
which  damages  would  Include  compeaaatlon  for 
the  labor  dona  and  materials  turulahed.  and 
sncb  lurther  sum  as  might,  upon  legal  princi- 
ple*, be  aaaesBed  for  the  breach  of  the  contract. 
Black  v.  Woodrow,  39  Ud.  104. 

And  the  measure  of  damages  In  respect  to 
a  building  contract,  where  performance  has 
63  L.  R.  A. 


been  prevettted  by  the  fault  of  the  owner,  l» 
the  value  of  the  contract,  which  Is  the  dllTer- 
ence  between  the  price  agreed  to  be  paid  and 
the  cost  of  performance.  Singleton  t.  WIIsob, 
85  TeuD.  344,  2  S.  W.  801 ;  Schelble  v.  Klein. 
HO  Mich.  3Te,  GO  N.  W.  8B7  ;  Jewett  v.  Wllmot,. 
51  Neb.  TOO,  Tl  N.  W.  TTB :  Boyd  v.  Melgfaan. 
48  N.  J.  L.  404,  4  Atl.  TT8 ;  Feaster  v.  Rich- 
land Cotton  Mills,  Gl  S.  C.  143,  28  S.  B.  801; 
Falrfleld  t.  Jeffreys.  68  Ind.  GT8. 

And  a  breach  of  a  contract  by  whicb  a  con- 
tractor agreed  to  perform  certain  work  accord- 
ing to  plana  and  speclflcatlons.  and  furalatt 
certain  materials  for  the  construction  of  a  bulld- 
iDg,  by  refusal  of  the  owner  to  proceed  with  the 
contract  after  a  portion  of  the  material  had 
been  furnished,  entitles  the  contractor  to  re- 
cover,  not  only  the  proflts  he  would  have  made 
by  the  performance  of  the  contract,  but  also 
(or  expenditures  made  in  preparing  to  do  the 
work.  O'Connell  v.  Main  ft  T.  Streets  Hotel 
Co.  eo  Cat.  51j,  27  Pac.  3TB. 

Thus,  breach  of  a  contract  for  laying  a  desig- 
nated quantity  of  brick,  and  tumlsblug  th» 
sand,  lime,  aud  scalfoldlng  In  the  constrtictlon 
of  a  building,  by  refusal  upon  the  part  of  tb* 


t  the 
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entitles  the  contractor  to  recover  the  profit 
which  Is  the  full  measure  of  his  probable  gaiik 
If  be  had  been  permitted  to  complete  the  con- 
tract. Brandt  V.  Scbucbmann,  SO  Uo.  App.  TO. 
And  the  rule  of  damages  as  an  abstract  prop- 
osition tor  breach  by  the  United  States  of  » 
contract  to  furnish  materials  and  erect  build- 
ings for  the  use  of  the  United  States,  work 
under  which  was  suspended  by  the  contractor 
on  account;  of  such  breacb.  Is  a  sum  necessary 
to  place  the  contractor  In  the  same  condition 
la  which  he  would  hsve  been  had  he  been  al- 
lowed to  proceed  without  interference.  United 
'.  Smith.  94  U.  8.  214.  24  L.  ed.  Ilfi. 
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bouse  and  Jail  for  a  county,  who  a 
by  the  rounty  commissioners  shortly  after  the 
work  Is  commenced,  are  entitled  to  recover  com- 
pensation tor  the  work  done  and  the  materials 
procured  at  the  time  of  the  dismissal,  and  to 
damages  covering  the  proQts  on  the  work  had 
It  been  completed,  which  are  to  be  ascertalDed 
by  estimating  the  cost  of  the  materials  under" 
the  contract  and  the  expense  of  cooatructlon. 
Cook  V.  Hamilton  County  Comrs.  6  McLean, 
612.  Fed.  Cas.  Xo.  3,158. 

And  breach  of  a  contract  between  tbe  occu- 
pant of  a  farm  and  another,  by  which  the  oc- 
cupant was  to  erect  certain  atalts  and  struC' 
tures  on  the  farm,  and  the  other  was  to  fur- 
nish certain  horses  to  be  kept  thereon  at  art 
agreed  price  per  month,  by  failure  to  fumlatk 
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hAving  ekcled  to  go  for  damagea  for  the 
brench  of  the  contrAct,  the  first  and  moat 
obvious  damage  to  be  ■hovm  ie  the  amount 
which  he  has  been  induced  to  expend  on  the 
faith  of  the  contract,  including  a  fair  all<^w- 
■Dce  for  his  own  time  and  services;  and  it 
does  not  lie  in  the  mouth  of  the  defendant 
la  Niy  that  he  has  not  been  damaged  at  lea^t 
10  iliat  amount,  unlesi  it  can  show  that  the 
txpenses  which  the  plaintiff  incurred  were 
Htravajrant  and  unneceMaxf  for  the  purpose 
I'f  carrjing  out  the  contract.  On  reason  and 
authoritj,  we  are  of  opinion  that  the  plain- 
tiff may,  as  he  does,  seek  to  recover  for  lass 
of  profits.  The  law  no  more  than  equity 
uill  endure  the  thought  that  it  was  in  the 
cont«in{dation  of  the  defendant  that  the 
plaintiff  should  work  for  naught;  and,  as  the 
contract  expressly  provides  that  he  shall 
get  no  aHnpensation  other  than  the  speci- 


fied rate  of  per  cent  on  the  first  and  subse' 
quent  premiums  on  the  policies  of  insurance 

issued,  it  was  necessarily  in  the  contempla- 
tion of  the  parties  that  a  breach  of  the  con- 
tract upon  the  part  of  the  defendant  would 
inflict  upon  the  plaintiff  this  loss  of  profits. 
As  the  recitals  in  the  judgment  plainly  show, 
the  case  went  off  in  the  circuit  court  sub- 
stantially on  the  demurrer  to  the  petition. 
The  record  of  the  Judgment  indicates  that 
probably  no  testimony  was  offered  by  either 
party,  and,  if  testimony  was  in  fact  heard, 
it  is  certain  that  the  judge  did  not  reach  a 
consideration  of  it,  because  the  case,  as  it 
was  made  in  the  pleadingB,  did  not,  accord- 
ing to  his  view  tnereof,  present  a  cause  of 
action.  It  is  likely  that  hia  oral  announce- 
ment in  passing  on  exception  7  oo  clearly  in- 
dicated to  the  parties  that  the  issues  made 
by  the  exceptions  would,  in  the  court's  judg- 


nieh  boraes,  warrants  a  recover?  of  the  proflt 
Um[  the  occupant  of  the  farm  lost  bj  reaaon 
•it  ttw  fallnre  to  fumiib  tbe  hone*  from  Ibe 
time  o(  tbe  refusal  to  do  so  until  the  expira- 
tion ol  hIa  lease,  whlcb  was  the  period  named 
Id  ihe  coutiact.  West  v.  Uoaer,  49  Mo.  App. 
101. 

So,  refn^  upon  tbe  part  at  a  rontractor  to 
permit  A  aubcoutractor.  who  bad  contracted 
wllb  blm  to  mBke  necessary  excavations  for  a 
bulldluc,  to  execute  such  work  or  an;  part 
thereof,  entitles  tbe  subcontractor  to  recover  tbe 
dllerence  between  the  contract  price  and  tbe 
■etna)  cost  of  tbe  undertaking,  such  damages 
not  being  special,  but  the  direct  and  necessar; 
result  of  the  breach.  Kichter  v.  Meyers,  B 
lad.  App.  sa,  81  N.  H.  CSZ. 

And  one  who  contracted  to  fnmlsb  granite 
for  nae  In  tbe  consCmction  of  the  library  of 
Consresa,  and  who  was  stopped  by  act  of  Cod- 
[Teaa  while  BucceasfallT  prosecoting  the  work, 
It  entitled  to  recover  upon  the  portion  of  the 
roniract  remaining  unperformed  the  difference 
between  tbe  contract  pries  and  the  loss  trout 
not  completing  the  contract  engagement,  mak- 
ing reaaonable  deduction  for  the  less  time  eu- 
rncid.  and  tor  release  from  tbe  care,  trouble. 
risk,  and  respoDslbtllty  attending 
"-     '.   Hall  k   Bangs  v.   V 
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o.  V,  United  Stales, 

15  Ct.  CI 

208. 

And  tbe  verdict  of  a  Jury  In  an  action  for 
the  recovery  of  profits  for  being  prevented  from 
fxerutlng  a  hulldlng  contract,  founded  upon  tbp 
testimony  of  the  plaintiff  that  be  would  have 
made  a  som  staled  on  the  lob  If  permitted  to 
romplPte  It,  will  not  be  disturbed  as  unsup- 
ported by  evidence,  though  It  was  opposed  by 
ibc  testlniony  of  a  number  of  the  defendant's 
vltnenes.  Brandt  r.  Schuchmann,  00  Mo. 
Apf>.  70. 

A  builder  irbose  contract  for  the  creation  of 
a  building  ba*  been  canceled  by  the  owner. 
however.  Is  not  entitled  to  recover  the  amount 
be  wan  to  receive  for  tbe  entire  service  neces- 
mr  to  coaiplete  tbe  building.  Moore  v.  Uow- 
53  L.R.  A. 


,.  S3S  1  Chamberlln  v.  McCalla- 


ard,  13  La,  . 
ter.  e  Dana.  ; 

And  the  estimated  proflla  of  a: 
an  agreement  by  which  tbey  were  engaged  to 
prepare  and  complete  plans,  details,  and  specl- 
Dcatlons  for  a  hooee  to  be  erected,  and  Co  ob- 
tain estimates  therefor  and  let  contracts  for 
tbe  same,  wblcb  the  owner  terminated,  cannot 
be  allowefl  as  damages  for  the  breach.  Id  tbe 
absence  of  a  finding  as  to  the  amount  or  anm 
agreed  to  be  paid  under  the  contract,  or  of  any 
specific  or  exact  data  from  which  tbe  sutn  to 
be  paid  can  be  determined  wltb  accuracy  and 
certainty.      Fuller  v.  Craig,  10  N,  Y.  8.  R,  108. 

And  the  loss  of  tbe  contractor's  time  Is  not 
a  proper  element  of  damages.  Singleton  v, 
Wllflon,  BS  Teon.  341,  2  B,  W.  801, 

And  the  measure  of  damages  for  breach  by 
the  owner  of  a  contract  for  the  erection  of  a 
buildlDs  cannot  be  held  Co  be  tbe  dltTerence  be- 
tween tbe  amount  be  was  to  receive  and  that 
which  he  was  to  pay  under  sub-contracts  be 
had  made  for  the  building  materials.  In  tbe 
absence  of  evidence  as  to  the  value  of  labor  and 
materials  at  the  time,  and  as  to  tbe  solvency 
of  the  subcontractors,  and  whether  they  would 
have  been  able  to  comply  with  their  obligations 
or  to  indemnify  the  contractor  If  they  did  not, 
where  the  action  was  brought  before  the  expira- 
tion ol  the  time  for  the  fulfilment  of  the  con- 

tlmo  and  place  for  the  services  and  materials. 
Senton  v.  Serond  Munlclpalltv.  3  La.  Ann.  44. 
So.  the  profits  which  o  builder  might  have 
resllied  on  a  contract  for  erecting  a  large 
number  of  hnusca  It  he  bad  been  permitted  to 
go  on  and  complete  Che  construction  of  live 
hoUKca,  which  be  whs  prevented  from  doing 
by  tbe  owner,  cannot  be  recovered  In  an  action 
for  the  breach,  where  It  appears  that  upon  the 
houBes  completed  and  sold  no  profits  hod  been 
realized  above  a  bonus  provided  for  In  the  roo- 
tract  to  be  paid  tbe  builder,  and  It  appenrs 
that,  ea  far  an  the  five  houses  not  built  were 
roncerneri.  the  tmnus  waa  unearned  and  Incal- 
culable. And  the  profits  which  the  builder  might 
hnve  earned  on  the  five  houses  are  too  conjec- 
lural  and  speculative  for  recovery  where  the  con- 
had  tieen  snld.  and  four  were  held  to  secure 
advancea.  leaving  the  other  thirteen  UDBOld. 
and  It  does  not  appear  whether  the  five  which 

ed.  or  what  they  wonld  have  brought  It 
FOld.  I.anahan  v.  Weaver,  79  Ud.  413.  29  Atl. 
inas. 

.\nd  where  a  contract  (or  the  construction 
of  a  part  of  a  building  according  to  plana  and 
speclUcatlDns  la  entered  Into,  the  c  ~'~~  ' 
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ment,  conclude  the  plaintiff's  right  to  re- 
cover, that  it  induced  the  pu'tiea  to  moJce 
and  file  the  stipulation  waiving  a  Jury  on 
that  trial.  It  appearing  bo  distinctly  that 
the  judge  did  not  reach  such  a  coniii deration 
of  the  case  aa  required  or  permitted  him  to 
pass  on  the  issues  of  fact  n^e  t^  the  plead- 
ings, we  have  to  assume,  as  his  action  does 
assume,  that  ail  the  all^ations  of  the  plain- 
tiff with  reference  to  his  performance  of  the 
contract  and  the  defendant's  breach  thereof 
are  true.  This  being  so,  the  plaintiff  is  en- 
titled to  recover  the  value  of  his  contract  at 
the  time  of  the  breach.  The  parties,  having 
contracted  in  contemplation  of  the  plaintiff 
making  profits   to  compensate  him  for  his 


investigation  the  amount  of  work  actnally 
done,  or  which  the  plaintiff  with  reasonable 
probability  might  and  would  bai*  dtme  but 
for  the  breach  of  ttie  omtraet  by  the  defend- 

This  inquiry  in  this  case  hsa  two  branch- 
es: FirsC  to  find  the  amount  of  profit 
which  the  plaintiff,  under  Uie  stipulatitnu 
of  the  contract,  is  entitled  to  receive  on  «U 

Sremiums  sulisequent  to  the  premium  for  the 
rst  year  on  the  policiea  actually  written 
through  the  agency  of  the  pl^ntiff  and  his 
employees  prior  to  the  date  of  the  breach  of 
the  contract  by  the  defendant.  It  is  evident 
that  all  the  schemes  of  insurance  referred  to 
to  be  offered  to  the  pid>lio 


ferlQg  to  buEld  ■ti]'  (ddJtlonal  partitions  or 
floors  at  a  designated  rut*,  which  contract  Is  re- 
pudiated bf  [he  owner,  who  afterwards  chiinKCS 
bis  plans,  necessitating  additional  Sooca  and 
partitions,  Che  contractor  is  entitled  to  recover 
tot  Ibe  proSts  wtiicb  he  could  have  made  by 
doing  the  work  according  to  the  plans  snd 
speclflcations,  but  he  cannot  recover  (or  the 
proflts  which  be  could  have  made  on  the  sddi- 
tlonal  work  of  constructing  the  additional 
floors  and  partitions  afterwards  decided  upon 
hj  the  owner.  Bwanson  v.  Ajidrus  (Minn.)  8e 
N.  W.  48S. 

So.  a  contract  between  the  owner  of  a  large 
flouring  mill  and  another  bj  which  the  other 
was  CO  balld  cooper  shops  Id  connection  wJtb 
tbe  mill  and  make  bands  therein  for  one  jear, 
pursuant  to  which  tbe  contractor  erected  a 
■hop  when  the  whole  enterprise  was  sbaniloned 
b;  the  mill  owner,  does  not  anthorlie  tbe  con- 
tractor to  recover  of  tbe  mill  owner  the  profits 
which  he  might  hsva  realised  upon  the  manu- 
facture of  barrels  for  tbe  ;eac.  Doud,  Sons 
h  Co.  V.  Dnlntb  Mill.  Co.  05  Hlnu.  03,  ES  N. 
W.  4«3. 

And  where  the  architect  of  a  building 
changes  tbe  plan  thereof  in  compliance  with 
the  terma  ot  the  contract  between  the  owner 
tad  tbe  contractor  tor  driving  piles,  b;  deter- 
mining not  to  bare  the  piles  driven  but  to 
have  the  work  done  In  another  manner,  and  tbe 
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cannot  recover  for  profits  for  piling  omitted 
In  pursuance  of  such  change,  and  the  contrsct 
and  a  bid  made  by  tbe  contractor  for  the  woik 
after  the  change  are  admissible  In  evidence 
for  tbe  purpose  of  showing  notice  to  the  con- 
tractor of  the  change  ot  the  plan  ot  work.  St. 
Louis  Bridge  A  Iron  Co.  v.  Bt.  Louis  Brewing 
Asao.  12Q  Mo.  843,  31  8.  W.  T6S. 

When  a  contract  for  the  erection  of  a  build- 
ing Is  broken  by  tbe  owner  before  tbe  arrival 
Ot  the  time  tor  full  performaQce,  boweiec.  and 
the  contractor  sues  for  damagee  before  the  ex- 
piration of  that  time,  tbe  market  value  at  tbe 
time  of  tbe  breach  Is  to  govern,  and  where  there 
is  notie,  the  question  involves  a  minute  Inqulrr 
Into  the  cost  of  materials,  tbe  expense  of  pro- 
coring  and  transporting  tbem  to  tbe  place  of 
delivery,  tbe  amount  ot  labor  required  in  put- 
ting up  the  building,  and  the  value  of  the  wages 
ot  laborers  and  mechanics,  the  whole  to  be  as- 
sessed at  the  time  at  the  breach  of  the  con- 
tract. Beaton  *.  Second  MunlelpallCr,  S  La. 
Ann.  44. 

And  tbe  price  of  materials  tumlahed  under 
a  contract  for  the  erection  of  a  court  house 
and  Jail,  whicb  was  broken  bj  tbe  dismissal  of 
the  contractors  shorttr  after  tbe  work  ccm- 
S3  L.  R.  A. 


menced,  and  tbe  price  ot  latwr,  sbould  be  esti- 
mated as  ot  tbe  time  when  tbe  contractor  was 
diachacged  from  Ibe  work.  In  ascertaining  ttie 
cost  of  conetructlon  and  proflts  In  estimating 
damagea.  Cook  v.  Hamilton  Coantr  Comrs.  6 
McLean.  S12,  Fed.  Caa  No.  3,158, 

Bo.  tsiluce  of  a  county  to  pa;  an  Instalment 
of  the  contract  price  tor  the  erection  of  a  conn 
bouse  at  tbe  time  stlpnlsted  therefor,  and  the 
refusal  of  the  count;  Judge  to  accept  tbe  work, 
do  not  authorise  the  contractor  to  absndon  the 
contract  aad  recover  such  proflts  as  he  might 
have  made  bad  be  completed  the  work.  Be 
can  only  recover  for  prospective  proflts,  where 
be  has  t>een  prevented  from  going  on,  either 
bf  some  affirmative  act  or  by  being  ordered  to 
desist  from  further  work,  or  by  omission  to  per- 
form some  condition  precedent  to  the  further 
prosecution,  as  to  furnish  or  do  sometblng  nec- 
essary to  its  further  pcogress.  Christian 
County  V.  Overholt,  IB  III.  223. 

A  contract  to  build  a  mllldsm.  the  person 
for  whom  it  was  to  be  bnllt  to  furalsb  all  the 
materials,  which  was  broken  by  bis  failure  to 
do  ao.  Is  a' building  contract  under  which  tbe 
builder  would  have  to  blre  hands  sod  pay  them 
out  ot  the  price  he  was  to  receive,  and  the 
measure  of  damages  tor  the  breach  thereof 
would  be  tbe  difference  between  tbe  price 
agreed  to  be  paid  and  tbe  cost  of  performance. 
Singleton  v.  Wilson,  89  Tean.  344,  2  S.  W.  801. 

But  where  persons  contracting  with  another 
e  construction  of  an  elevator  fall  to  have 
:be  foundations  ready  for  Its  erection  at  the 
tbe  other  ia  required  to  commence  wort 
a  construction,  tbe  contractor  has  Ibe  op- 
.Ion  ot  refusing  to  commence  the  work  unfit 
he  foundstlous  are  actually  ready,  or  to  com- 
racQce  and  prosecute  It  relying  upon  the  cove- 
nants of  tbe  contract  to  recover  the  loss  ot 
gains  or  proflts  arising  from  euch  breach,  and 
[be  act  of  the  contractor  In  commencing  work 
shortly  after  the  receipt  of  notice  to  commence 
does  not  constitute  a  waiver  ot  the  breech 
which  will  prevent  an  action  for  such  dam- 
ages, where  be  protested  against  the  notice, 
and  claimed  that  It  was  given  In  violation  of 
the  contract,  but  proceeded  under  tbe  solici- 
tations of  tbe  engineer  ot  tbe  other  party  with- 
out waiving  any  right  secured  under  the  con- 
tract. Mansfleld  v-  New  Tork  C.  *  H.  E.  R. 
Co.  102  N.  Y.  20S,  0  N.  El.  886. 

d.  For  oofutniotloti  or  rapatr  of  briatiet,  roods. 
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snmptNn  U  that  the  policies  would  be  kept 
klive  ADd  these  subeequeot  paTmenta — "re- 
newal prerniuma,"  aa  the;  are  called— would 
be  received  by  the  defendant  company.  The 
conduct  of  that  company  in  breaching  the 
eoDtract  entitles  the  plaintiff  to  this  pre- 
■amptioil,  and  puts  upon  the  defendant  the 
burden  of  ahowing  the  contrary,  if  it  eic- 
itts,  and  the  extent  to  which  it  does  exist. 
So  all  uncertainty  is  eliminated  from  this 
branch  of  the  plaintiff's  claim  for  loss  of 
profits.  As  to  the  other  branch,  assuming, 
as  we  must  for  the  present  do,  that  the  de- 
fendant breached  the  contract  as  alleged  in 
the  petition,  entered  the  territory  allotted  to 
the  plaintiff,  and  has  through  other  agents 
and  agencies  since  the  dat«  of  the  breach 
written  a  Urge  amount  of  ot^er  insurance, 
such  as  the  contract  between  the  parties  con- 
templated would  be  obtained  by  and  through 


the  acUon  of  the  plaintiff  and  bis  sub-agEOtA, 
the  amount  of  Buch  insurance  so  taken  and 
earrie<l  by  the  defendant  up  to  the  time  of 
the  trial  may  be  exactly  shown  by  the  tes- 
timor.y  of  the  managing  agents  of  the  de- 
fendant, or  hv  its  b<K>ks,  or  by  both,  which 
at  this  day  the  plaintiff  has  a  right  to  call 
for  and  demand  as  well  in  an  action  at  law 
as  formerly  in  a  suit  in  equity.  There  can 
be,  therefore,  no  substantial  difficulty  in  ar- 
riving at  this  amount,  at  least  with  substan- 
tial accuracy;  and,  the  amount  having  been 
found,  the  terms  of  the  contract  between  the 
parties  fix  the  standard  for  measuring  the 
interest  which  the  plaintiff  would  have  had 
therein,  had  he  been  permitted  to  do  the  work 
as  his  contract  contem;^ated.  Whether  he 
could,  and  with  reasonable  probability 
would,  have  done  all  or  a  definite  portion 
of  this  work,  had  the  defendant  not  breached 


■Dit  of  the  eonlraet  broken,  and  the  only  ijDes- 
tlon  la  as  to  tbetr  coBttngency  or  DDcertalntr. 

Thai,  breach  of  a  contract  tor  tha  construc- 
tion of  a  brldgs  after  the  performance  bad  been 
entered  apon,  by  notice  bj  the  employer  that 
It  would  not  be  performed,  aathorlzes  a  recov- 
ery by  the  contractor  ol  tba  dlRerance  between 
tbe  cost  of  doing  the  vork  and  what  the  con- 
tractor wss  to  receive  lor  It,  making  a  reason- 
able deduction  for  tbe  less  time  eDgoged.  and 
for  the  rel*B»e  from  the  c»r^  trouble,  risk,  and 
reapoDBlblllty  attendlnf-  a  full  performance. 
Insley  v.  Bhepard,  SI  Fed.  899 :  Baltimore  &  O. 
B.  Co.  T.  Stewart,  TQ  Md.  4ST.  29  Atl.  S6i. 

An6  tbe  wrongful  prefentlon  of  the  eontln- 
DBDce  ot  the  work  of  a  contract  for  the  con- 
Kmctloii  of  the  atone  abutments  and  piers  of 
a  bridge,  providing  Chat  In  caae  Che  bridge  com- 
pany annulled  the  contract  and  dlacontloued 
the  work  at  any  time  tbe  contractors  were  to 
be  entitled  to  payment  In  full  for  all  tbe  ma- 
terials delivered  and  work  done  at  the  bridge 
Bite  or  elsewhere,  and  tbe  company  was  to  be 
obllKcd  and  entitled  to  Uke  Immediate  charge 
of  ajl  the  contractor^  tools  and  working  plant 


In   I 


t   the   1 


I   fall 


in,  entitles  the  coDti 
th«  valoe  of  such  part  of  their  tools  snd  plant 
as  were  In  nse  at  the  time,  not  already  paid 
(or,  the  value  of  the  material  thus  on  hand  or 
ready  for  delivery,  tbe  reasonable  valne  of  nn- 
eatlmated  work  done  at  that  time,  together 
with  whatever  protlts  It  may  be  shown  could 
have  been  made  if  the  contractors  had  been 
permitted  to  complete  the  work.  Henderson 
Bridge  Co.  v.  O'Connor,  88  Ky.  BOS,  II  B.  W. 
18,  B57. 

And  the  fact  that  plans  (or  a  bridge  were 
SDbJect  to  alteration  at  the  will  of  Its  chief 
engineer,  and  that  such  alterations  might  es- 
sentially change  the  quantity  of  work  to  be 
done  and  the  profit  ot  doing  it,  does  not  dis- 
entitle tbe  contractor  to  recover  profits  esti- 
mated according  to  the  plsni  agreed  upon,  for 
breach  of  contract  In  prevoitlug  him  from  com- 
pleting the  work, — especially  where  it  does  not 
appear  that  such  alterations  were  Usbte  to  oc- 
Baltlmore  A  O.  B.  Co.  v.  Stewart,  79  Md. 
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And  tbe  rale  of  damages  for  breach  of  a  con- 
tract to  build  the  masonry  of  piers  and  abut- 
ments of  a  bridge,  the  United  States  to  locate 
the  piers  and  abutments  and  lumlsh  the  plans, 
eiectition  of  which  was  suspended  to  enable  a 
newly  appointed  officer  In  charge  to  determine 
the  location  of  the  bridge  and  adopt  a  general 
plan  tor  Its  erection.  Is  precisely  the  same  pro 
tmtito  aa  In  cases  where  the  defendants  wrong- 
fnily  pat  an  end  to  the  folfllmeDt  o(  tbe  con- 
-S3L.  B.  A. 


tract,  which  la  the  dllference  between  the  eost 
of  doing  the  work  and  tbe  price  to  be  paid  tor 
It.     Harvey  v.  United  States,  8  Ct.  CI.  SOI. 

So,  one  who  contracts  for  the  driving  of  cer- 
tain plies  for  bridges,  tbe  performance  of  which 
the  other  party  refuses  to  permit,  may  recover 
by  way  of  damages  tbe  difference  between  the 
contract  price  and  tbe  amount  wblch  It  would 
have  coat  him  to  perform  tbe  contract.  And  In 
estimating  the  coat  of  the  performance  of  a 
contract,  an  allowance  must  be  made  for  every 
item  of  coat  and  eipenaa  necessarily  attending 
a  full  compliance,  excluding  all  aucb.  however, 
as  are  merely  speculative  and  conJectoraL 
ClncInnaU,  I.  St.  L.  &  C.  B.  Co.  v.  Lutes,  113 
iDd.  276,  11  N.  S.  784,  14  N.  K.  70«. 

But  In  Harvey  v.  United  States,  18  Ct  O. 
470,  It  was  held  that  an  allowance.  In  a  com- 
mon-law action  In  (he  eoort  of  claims,  to  con- 
tractors for  the  erection  of  the  plera  o(  a  bridge, 
of  their  full  proRts  on  a  certain  portion  of  the 
work,  without  taking  Into  consideration  the 
losses  they  might  have  enffered  In  doing  the 
rest,  which  they  were  prevented  from  doing, 
Inclodlng  a  finding  tor  stone  which  were  never 
pat  Into  the  wall  by  the  clalmanta,  la  an  al- 
lowance for  profits  wblch  cannot  be  recovered 
back,  where  It  was  paid  to  the  contractors  un- 
der a  jQdgment  not  appealed  from  and  re- 
versed :  and  tliat  tact  may  be  taken  Into  eon- 
slderatioD  In  a  sabsegnent  actios  before  the 
same  court,  sitting  as  a  court  of  equity,  when 
asked  ander  the  mandate  of  tbe  higher  conrt 
to  award  the  claimants  a  further  sum  (or  the 

So,  breach  of  contract  between  a  construc- 
tion company  and  a  contractor  to  build  a  road 
with  gravel  between  stated  points,  by  stop- 
ping bim  In  the  performance  of  bis  work,  war- 
rants a  recovery  of  the  dlfTsrence  between  tha 
amount  which  would  have  been  paid  for  the 
work  when  completed  at  the  contract  price, 
and  what  It  would  have  coat  the  contractor  to 
complete  It.  Buab  v.  Baltimore  ±  C.  Constr. 
Co.  88  Md.  eSfi,  41  Atl.  1092. 

And  a  contract  by  a  contractor  with  a  dty 
to  grade  a  street,  under  which  he  was  to  re- 
ceive a  designated  price  per  year  tor  cutting 
and  excavating,  and  was  also  entitled  to  the 
earth  taken  out.  Is  a  contract  to  do  certain 
work  to  be  paid  for  partly  in  money  and  part- 
ly In  material ;  and  where  the  city  refuses  to 
permit  him  to  take  the  material,  he  Is  entitled 
to  recover  Its  value,  which  would  be  measured 
by  what  he  had  been  obliged  to  pay  In  the  mar- 
ket for  similar  material  to  take  tbe  place  of 
that  withheld  from  him,  such  damages  not  be- 
ing remote  or  speculative,  and  not  Including 
the  profits  of  the  contract  In  wblch   lie  pro- 
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the  contract,  is  ft  proper  subject  for  the  find- 
ing of  a  jury  on  the  proof  that  may  be  of- 
fered aB  to  the  means  which  the  plaintiff  had 
organized  and  was  using  for  the  eflicient 
prosecution  of  this  work,  compared  with  the 
means  and  elTort  which  the  defendant  ban 
used  in  its  accomplishment  of  the  work  bo 
done  by  it  in  the  territory  allotted  to  the 
gplaintiflT.  He  ia  not  necessai-ily,  or  even 
probably,  entitled  to  receive  the  full  epeci- 
ned  rate  of  per  cent  on  the  first  year's  and 
«i)beequcnt  premiums  paid  and  to  be  paid  on 
policies  so  issued  by  the  defendant  toroush 
its  other  agents  and  agencies;  for  some  de- 
duction must  neceesarily  be  made  on  account 
of  the  fact  that  he  could  incur  no  current 
expenses,  nor  reivder  any  personal  service, 
in  the  procurement  of  this  inaurance  t^us 
obtained  by  the  defendant  through  its  other 
agents  and  nancies.     The  condition  of  the 


business  in  Texas  at  the  time  of  the  breach; 
the  means  that  had  been  used  and  were  be- 
ing used  by  the  plaintiff  to  work  the  terri- 
tory allotted  to  nim;  the  machinery  which 
he  had  organized  for  the  purpose  of  that 
work;  the  reasonable  coat  of  it«  continued 
operation ;  the  extent  of  the  territory  allot- 
ted to  him;  the  number  of  persons  therein 
who  werp  fit  subjects  for  such  inaurance  as 
the  defendant  proposed  to  write;  the  reason- 
able relative  proportion  of  cost  for  the  fir^t 
year  of  organizing  the  business  and  puttinj^ 
it  in  operation,  to  the  cost  of  continuing  its 
conduct  during  the  subsequent  years;  the 
machinery  actually  used  by  the  defendant 
after  it  entered  the  territory  allotted  to  the 
plaintilT,  and  its  success,  through  the  use 
of  this  machinery  and  the  s^encies  it  estab- 
lished, in  obtaining  applicants  for  insurance 
and  holders  for  its  policies,— should  all  be 


posed  to  use  tbe  gravel.     McManus  t.   Pbtla- 
delptila,  11)5  Pa.  304,  4S  Atl.  10(13. 

So,  one  who  contracla  wltb  a  city  to  con- 
struct certain  sldewalka,  and  Is  prevented  by 
the  city  Irom  performlDS  and  compLetlns  hla 
contract,  is  entitled  to  recover  the  dllTerence 
between  tbe  contract  price  and  what  L(  would 
have  actually  coat  to  tiave  completed  tbe  con- 
tract. Toledo  V.  Llbbie,  19  Ohio  C.  C.  T05, 
Appx. ;  Devlin  ».  New  York,  1  Misc.  106,  24  N. 

And  the  net  of  a  city  In  preventing  a  con- 
tract with  him  for  cleaning  the  streets  of  tbe 
city,  provided  for  by  law,  and  rescinding  the 
contract,  entitles  him  to  recover  for  the  prof- 
it! and  advaatages   which  would  have  Inured 
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t  had  he  been  . 

the  same.     Devlin  v.  New  York,  63  N.  Y.  8. 

To  which  shovild  be  added  the  amount  of 
pro  tits  which  the  cod  tractor  would  have  de- 
rived from  tbe  sale  of  ashes,  garbaiie.  etc. 
Devlin  V.  New  York,  4  Ulac.  106,  24  N.  Y.  8upp. 
116. 

A  contractor  tor  the  coiislructlon  of  certain 
sidewalks,  however,  who  takes  hla  contract  at 
a  price  at  which  there  Is  no  profit,  loses  nothing 
by  tbe  action  ot  tbe  city  In  abandoning  the  con- 
tract and  preventing  his  performance,  and  can 
therefore  recover  nothing:  but  If  the  contract 
price  exceeds  what  It  would  coat  to  complete 


the  B 


:,   the 


rould  b 


the  D 


hla  damsgea.     Toledo  v.  Llbble,  le  Ohio  C.  C. 
705.  AppK, 

And  thi  -       -  -      -      ■       ------ 
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the  work,  are  deemed  to  have  In  mind  only  the 
actual  and  fair  cost  of  the  work  to  the  party 
by  whom  It  should  be  petformed.  and  tbe  prof- 
its to  which  the  contractor  would  be  entitled 
upon  thet  basis,  and  these  are  all  tbat  can  be 
recovered  In  an  action  for  a  breach  of  the  con- 
tract. Any  Incidental  advantai;es  which  the 
contractor  conld  secure  by  favorable  contracts, 
for  parts  ot  the  work,  cannot  be  availed  of  as 
damages  for  the  breach.  Devlin  v.  New  York, 
68  N,  T.  8. 

And  the  future  proBts  of  a  contract  wllh  the 
city  to  clean  and  repair  certain  streets  tor  two 
years,  broken  by  failure  to  pay  (or  the  work  ac- 
cording to  contract,  la  too  vague  tor  recovery 
as  damages  In  an  action  tor  tbe  breach.  Ber- 
gen V.  New  Orleans,  3G  La.  Ann.  S23. 

And  the  damages  In  an  action  by  a  contractor 
for  breach  by  a  city  ot  a  contract  with  It  for 
cleaning  Its  streets,  which  Is  the  dltterence  be- 
tween tbe  amount  wblcb  the  city  agreed  to 
£3  T,.  R.  A. 


pay,  to  which  should  be  added  the  amount  ot 
proflts  the  contractor  would  have  derived  from 
the  sale  ot  ashes,  garbage,  etc.,  and  the  actual 
cost  to  be  Incurred  In  completing  the  work  re- 
maining unpertormed,  cannot  be  established  by 
the  estimate  ot  wltnesaea  and  their  op  la  Ion  as 
to  the  value  ot  the  contract  and  tbe  probable 
amount  ot  proflts  which  It  would  have  yielded 
during  the  unexpired   tlm< 


Bvldenc 


entirely  ■ 


New  York,  4  Misc.  1 


)>ev- 


e.  i'or  frrodlnir,   excavating,  iree^Hg,  < 
The  rule  that  the  proflts  are  direct  and  r 


erable  ii 


B  they 


con  tinge 


of  this  class. 


tain  also  applies  ti 

Thus,  onder  a  conirocc  oy  wnicn  one  party 
was  to  do  ceitaln  grading  at  a  speclHed  price 
per  yard,  when  the  number  ot  yards  acd  the  ex- 
pense ot  performing  the  labor  can  be  ascertained 
«Kh  almost  exact  certainty,  the  profits  can  be 
ascertained  with  aufflclent  accuracy  to  fix  them 
as  (he  measure  of  damages  (or  breach  of  the 
contract.  Hammond  v.  Beeson,  112  Uo.  IDO. 
20  S.  W.  -174. 

And  breach  upon  the  part  of  the  employer 
of  a  contr.ict  for  tbe  regulating  and  grading  ot 

al  ot  earth  and  rock  therefrom  and  the  erec- 
tion ot  a  culvert  thereon,  by  preventing  the  con- 
tractor from  fully  performing  the  work,  en- 
titles the  contractor  to  recover  the  dl (Terence 
between  the  actual  cost  of  tbe  work  and  tbe 
sum  which  the  employer  had  agreed  to  pay 
therefor.      Rtley  v.  Black,  1  Misc.  2S8,  20  N.  Y. 

Sup  p.  ess. 

And  one  who  coctractB  to  eicsvale  and  cut 
n  passageway  through  a  bar  that  crosses  tbe 
main  channel  of  a  elver,  and  proceeds  with  the 
execution  of  his  contract,  when  the  bar  Is  cut 
away  by  a  freshet,  when  the  other  party  re- 
fuses payment,  la  entitled  to  recover,  not  tbe 
groBB  contract  price  for  the  residue  ot  the 
vrork,  but  tbe  fair  and  reasonable  profit  wblcb 
he  would  have  made  by  excavating  the  residue 
over  and  above  the  expense  to  bim  ot  making 
"irrh  eiravatlon.  Thompson  v.  fieorgetown,  1 
Hayw.  ft  U.  22fl,  Fed.  Css.  No.  IS.eoS. 

So,  under  a  contract  made  with  the  United 
States  for  the  excavation  ot  earth  In  enlarging 


was  to  be  paid  a  designated  price  per  yard  and 
have  tbe  material  excavated,  such  material  be- 
cnmes  a  nart  of  the  consideration  therefor:  and 
where    the    contractor    is    prevented    from    the 
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given  to  the  jury,  under  the  proper  inetTuc- 
tioRS  of  the  court,  that  the  panel  of  twelve 
reasonable  men,  in  the  effort  to  do  justice 
between  the  parties,  maj  find,  from  a  full 
consideration  of  the  relations  of  the  parties, 
Mid  their  teapective  relations  to  the  woik, 
as  shown  by  the  proof,  the  reasonable 
amount  □[  damaee  that  the  plolatill  has  suf- 
fered by  the  defendant's  breach  of  the  con- 
tract. This  indication  of  the  elements  of 
proof  to  bo  admitted  in  the  case  is  not,  and 
IS  not  intended  to  be,  exhaustive.  Other 
kindred  matter  may  and  doubtleaa  will  be 
tiered.  The  subject  is  not  one  for  what  is 
technically  called  "expert  testimony."  Wit- 
B  should  not  be  permitted  to  give  what 


t  the  date 

of    its    breach.     Where,  however,  witnesses 
have  had   actual  experience  in   the  tranaac- 


tion  of  such  business,  thdr  testimony  as  fa> 
the  particulars  and  result  of  that  experience 
is  not  necessarily  "opinion  evidence,  within 
the  meaning  of  the  term  as  here  used,  but 
may  ba  direct  evidence  to  a  substantial  fact 
bearing  directly  upon  the  issues  here  in- 
volved,— as,  for  instance,  the  showing  of  tie 
reasonable  expectancy  of  continuing  in  force 
a  definite  proportion  of  the  ainount  of  in- 
surance issued  on  the  various  schemes  or 
classes  of  insurance  contemplated  in  the 
contract  between  these  parties  to  have  been 
issued  by  the  defendant.  The  aggr^ate 
ainount  of  damage,  if  any,  found  by  the  jury 
on  both  branches  of  this  inquiry,  must  ex- 
ceed the  amount  of  the  plaintiff's  outlay  of 
capital  and  personal  service,  as  hereinbe- 
fore indicated,  in  order  to  show  any  recover- 
able profits  lost  to  the  plaintiff;  for  if  that 
outlay  was  made  in  good  faith,  and  is  not 


profits  he  woald  have  made  on  the  excavated 
material  had  be  been  rermltted  to  complete  the 
work  under  the  contract,  tbougb  the  annul- 
ment of  (be  contract  prevented  a  Iobb  on  the 
work  of  eiuvaclon.  Gleaaon  v.  United  States, 
S3  Ct.  CI.  S5. 

And  a  breach  br  the  govemmeDt  at  a  con- 
tract for  the  eicavatlDQ  of  earth  and  rock  in 
the  bottom  al  the  side  cbanoel  of  the  Mlssls- 
aEppI  river  which  rorms  Rock  Island,  b;  which 
ibe  United  States  was  bound  to  erect  a  coffer- 
dam saSlcletiC  to  exclude  the  water  above  from 
entering  the  area  of  excavation.  b7  failure  to 
erect  the  dam  nntll  tlic  season  within  which 
the  work  was  to  Iw  done  was  more  than  bnlf 
gone,  renders  the  United  States  liable  for  such 
proflts  as  the  contractor  might  have  mode  had 
the  dam  been  completed,  and  had  he  been  en- 
abled to  go  on  and  perform  bis  work.  Skelse;  v. 
United    States,  23   Ct.   CI.  ei. 

jstlon  at  a  dealgnated  price  per  cubic  ;ard, 
vho  proceeds  to  do  the  least  expensive  part  of 
'  :   work,    and    la   fnllj    paid    for  all    done   at 


(be  ( 


t  price. 


from  the  other  party  to  the  contract  for  termi- 
nating the  contract  and  not  permitting  him  to 
n>mplele  it.  where,  If  be  bad  terminated  It, 
I  be  more  expensive  character  of  the  work 
would  have  made  the  contract  ss  a  whole  a 
loslnf"  one,  na  he  could  only  recover  the  amount 
be  bad  lost  by  the  brench  of  contract.  Doolit- 
tle  V.  MrCullougb,  12  Ohio  St.  300. 

rhere  a  contract  Is  made  with  thi 


ectlon 


full 


I  prevented  bj  authority  of  the 
■tate.  the  contractor  Is  entitled  to  recover  for 
Ihe  work  performed  at  the  contract  price :  but 
If  there  Is  ao  breach  ot  agreement  b;  either 
party,  he  cannot  recover  profits.  Jones  v.  Judd. 
4  N.  Y.  414. 

certain  amount  of  material  from  a  canal  for 
the  Improvement  thereof,  and  who  Is  hindered 
and  delayed  In  the  performance  of  Ihe  work  \>j 
the  other  party,  and  flnally  the  work  Is  stopped 
two  months  before  lbs  expiration  of  the  time 
within  which  It  la  to  be  completed.  Is  entitled 
to  recover  all  profits  be  might  have  made  on 
the  contract,  and  la  not  conQned  to  two  Cftha 
of  the  unflnlshed  work  on  the  theory  that  his 
recovery  must  be  restricted  to  the  two  mom  he 
that  remained  of  the  twelve,  where  several 
months  of  the  delay  In  the  performance  of  tbc 
contract  waa  through  the  fault  of  or  by  the 
conaent  of  the  United  States,  so  that  he  would 
have  been  entitled  to  Bve  montbs  to  flnlsb 
Ihe  contract,  and  It  would  hate  been  possible 
53  h.  R.  A. 


to  have  completed  It  wlthlti  that  time.     Ferris 
V.  United  States,  27  Ct.  CT.  B42. 

So,  the  measure  o(  damages  for  breach  by 
the  employer  of  a  contract  for  the  drilling  o(  a 
well  on  his  premises  to  a  depth  suOclent  to 
fumlali  plenty  of  water,  and  to  put  a  good 
pump  (herein,  at  a  dealgnated  price  per  foot 
for  the  digging  and  for  the  casing,  by  refusal 
to  permit  completion  after  part  performance, 
is  the  daniaf^cs  sulTered,  not  to  exceed  compen- 
sation for  the  work  already  performed  and 
proflts  to  be  made  under  (he  contract,  and  not 
Ihe  balance  o(  the  contract  price.  Roberts  v. 
nrchmet',  41  Neb.  30fl,  SB  N.  W.  Bll :  Watson 
v.   (Cray's   Uorbor  Brick  Co.  3   Wash.   283,   28 

And  In  such  case  the  expense  of  preparation 
for  the  work  cannot  be  Included.  Watson  v. 
Gray's  Harbor  Brick  Co.  S  Wash.  2S3,  28  Pac. 


cannot  be  recovered  Id  an  action  for 
of  (he  contract  for  digging  It,  where  the  de- 
fendant had  reserved  the  right  to  terminate  the 
contract  at  any  stage  of  the  work,  ond  work 
censed  by  reason  ot  the  eollopse  of  casing  sup- 
plied by  the  defendant,  it  not  appearing  that 
the  bad  rnslngs  were  supplied  for  the  purpose 
of  evading  the  contract.  McPherson  v.  San 
JooqulQ  County    {Cal.l    50  Pac.  802. 


ered  li 


0  drill 


and  sink  a  well  for  another  to  the  satisfac- 
tion of  tbc  latter,  famlsblng  the  necessary 
material,  and  to  he  paid  at  a  certain  rote  per 
loot.  It  bcla:;  agreed  that  nothing  was  to  be 
paid  until  a  aumdent  supply  o(  water  was  ob- 
tained and  the  well  completed,  after  which 
anil  before  the  completion  ot  the  well  he  was 
wrongrnlly  driven  by  the  other  party  from  the 
nremlaes  nnd  comiiclled  to  sbandon  the  con- 
iPBCt.  Is  entitled  to  recover  at  the  dealgnated 
rate  per  foot  tor  the  number  ot  feet  actually 
drilled  and  sunk  only,  the  general  rule  as  to 
Ihe  measure  of  damages,  that  the  contractor 
Is  entitled  to  recover  the  difference  between 
Ihe  contract  price  end  the  amount  which  It 
would  hnve  coat  him  to  complete  the  contract 
work,  not  applying,  as  It  would  be  a  matter  ot 
apeculatlon    as   to    what    depth    he   would    have 

Monenmncber.  63  Minn.  iZHi,  65  N.  W.  042. 

f.  Loi'ginu  and  lumber  confract*. 


Th3  profits  to  be  derived  by 
from  logging  and  lumber  contracts  are  noi 
proximate  and  direct,  but  also  peculiarly 
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Bhown  bj  ths  defeudant  to  hAve  been  extrav- 
agant and  unnecesBary  for  the  purpose  ot 
carrying  out  the  coatract^  it  must  be  re- 
covetable  in  any  event  Aamming,  as  we 
have  said  we  must  for  the  purpoH  ol  thU 
hearing,  that  the  proof  will  support  tlie  al' 
legations  of  the  petition  in  reference  to  the 
breach  of  the  contract  by  the  defendant,  ua- 
leBi  ttie  loss  of  pro&ts  a«  found  l^  the  jury 
■ball  exceed  this  amount  for  outlay  and  per- 
sonal service,  the  plaintiff  can  make  so  fur- 
ther recorery  on  tbe  basis  ot  loss  of  profits. 
If,  however,  the  jury  find  that  by  the  breach 
of  the  ctmtract  tiie  plaintiff  has  suffered  lo«s 
of  projlts  to  an  amount  in  excess  of  the 
amount  that  the  proof  shows  he  is  entitled 
to  recover  for  outlay  of  personal  service  and 
expenses,  hs  may,  in  addition  thereto,  re- 
cover Bucb  excesB  of  damagee  so  incurred  and 
found  by  the  Jury  on  account  of  his  loss  of 


profits.    Of  eoufM,  if  the  proof  doea  not  snp- 

Sort  the  plaintiff's  allegations  as  to  his  per- 
}nnanca  of  the  covenants  binding  him  in  the 
contract,  then  no  breach  thereof  by  the  de- 
fendant has  been  shown,  and  ths  plMntiff 
can  have  no  recovery  in  this  action. 

We  are  of  opinion  that  the  views  we  have 
here  expressed  are  iupported  by  the  cases  of 
high  authority  which  we  have  partially  re- 
viewed in  the  foregoing  opinion,  and  the 
many  citations  of  other  precedents  to  which 
the  cases  we  have  reviewed  refer,  many  of 
which  we  have  carefully  examined- 

Our  decision  is,  therefore,  that  the  jvig- 
ntent  of  (ho  Circuit  Ooitrt  is  reoeraed,  and 
the  cause  rsmanded  to  that  eoart,  witii  direc- 
tions to  it  to  award  the  plaintiff  a  new  trial, 
and  thereafter  to  proceed  according  to  law, 

and  in  conformity  to  the  vi — "  '~ 

this  opinion. 


tain  owlns  to  the  faclliCr  and  acenrac;  with 

vblcb  tbe  cost  ot  execution  nar  be  estimated. 

Thus,  a  psrtf  contractlne  ta  cat,  haul,  and 

deliver  all  the  Dtercbantable  cedar  on  a  dee- 
Ij^atod  tnct  of  land,  who  ll  pnreDted  b;  the 
other  pert;  from  iwrtormlng  the  whole  con- 
tract, ma;  recover  damages  tor  Iocs  ot  profit* 
he  would  hare  made  had  ha  not  been  pre- 
vented tram  performing.  Atkinson  v.  Uorsa, 
6£  M!ch.  276,  28  N.  W.  Til ;  Goodrich  T,  Hob- 
Kard,  Gl  Mich.  03.  16  N.  W.  232. 

And  the  messure  ot  dsmages  tor  breech  of  an 
agreement  to  cut  sod  hiol  timber  at  a  itlpnlated 
price,  violated  br  tbe  person  lor  wbam  It  was 
to  be  cut  and  bsuted,  Is  tbe  dltference  between 
the  stlpalated  price  sod  the  cost  of  doing  the 
nork,  together  with  compensation  for  an;  Incl- 
dentsl  lou  that  could  be  reasonably  anticipated 
b7  the  parties  aa  Ilk  el  j  to  result  trom  the 
breach.  Hutt  v.  Hlckc;,  ST  N.  H.  411.  29  Atl. 
496:  Brent  T.  Parker.  23  Fla.  ZOO,  1  Ho.  T80 : 
Rajburn  v.  Comstock.  SO  Mich.  448.  46  N. 
W.  878;  Lee  v.  Brlggs,  9S  Mich.  487,  B8  N. 
W.  477 ;  Allen  v.  Murray.  87  Wis.  41.  67  N.  W. 
979. 

As  there  Is  no  particular  element  ot  UDcer- 
talnty  reijardlUK  the  pro  Ota  tbe  lamberman 
would  have  realised  from  tbe  performance  of 
tbe  contract.  Raj-burn  v.  Comatock.  80  Mich. 
44S.  4D  N.  W.  S7S:  Ooodrlcb  v.  Hubbard,  fil 
Mlph.  63.  16  N.  W.  232. 

In  Ooodrlcb  V.  Hubbard,  Gl  Mich.  69,  16  N. 
W.  232,  tupra,  Hasterton  v.  BrooklTQ,  7  Hill. 
72,  43  Am.  Dec.  38.  supra,  II.  g.,  was  distin- 
guished upon  the  ground  tbst  In  that  case  tbe 
Injured  party  elected  to  consider  the  contrsct 
broken  before  tbe  time  tor  tull  performance 
had  expired,  and  tbe  claim  waa  tor  breach  ot 
a  contract  rannlng  tor  a  period  ot  live  jears. 
of  whlcb  about  one  year  and  a  half  only  had 
expired,  and  the  jury  had  no  certain  data  upon 
wblcb  to  estimate  the  profits  ot  tbe  remaining 
three  years  snd  a  bait,  while  In  the  present 
case  there  are  certain  data  tor  estimating  tbe 
damages. 

So.  one  vbo  enters  Into  a  contract  to  haul 
In^B.  the  owner  agreeing  to  have  atl  roads  used 
In  tbe  henlln);  ore°  and  in  condition  st  ■  des- 
ignated time,  which  hauling  Is  prevented  by 
[aliiire  to  furnish  tbe  roads  as  agreed,  Is  en- 
titled to  recover  as  damsgea  at  least  tbe  amount 
of  profltR  wblcb  he  would  have  realised  had  be 
not  been  thus  precluded  from  performing  his 
contrnct.  Corbett  v.  Anderson.  8C>  Wis,  218,  04 
N.   W.   727. 

And  one  who  contracts  with  a  miller  to  go 
on  certain  lands,  haul,  drive,  and  deliver  a 
designated  quantity  ot  logs  wltbin  a  specllled 
time  at  his  mill,  the  miller  to  tumlsb  tbe  con- 
fi3  L.  R.  A. 


tractor  with  teed,  bay,  and  provisions  as  often 
as  the  same  should  be  needed  for  men  and 
teams,  which  contract  Is  broken  by  failure  and 
neglect  of  the  miller  to  furnish  the  same  In  ant- 
dclent  quantities  to  enable  the  men  and  teams 
to  work  continuously,  Is  entitled  to  recover  of 
Ihe  miller  the  contract  pries  of  the  logs  aetuat- 
ly  cut  and  delivered,  the  extra  expense  of  deliv- 
ering BQcb  logs  by  reason  ot  the  miller's  failum 
to  funilah  supplies  beyond  the  contract  price. 
If  supplies  bad  been  tumlsbed  according  to  the 
contract,  and  the  difference  between  the  eon- 
tract  price  and  the  actual  coat  to  the  contract- 
or  ot  putting  In  tbe  logs  not  delivered.  Salvo 
V.  Duncan.  40  Wis.  IGl,  4  N.  W.  10T4. 

And  one  who  contracts  with  a  land  owner 
to  lumber  a  tract  of  land,  which  contract  !• 
broken  by  the  owner  by  selling  the  portion  ot 
land  trom  which  tbe  contractor's  proflta  would 
be  made.  Is  not  required  to  go  on  and  lumber 
the  other  portion  ot  the  land  at  a  loas:  bat 
he  can  recover  profits  under  tbe  whole  con- 
tract.    Lee  V.  Brigga.  09  Hlcb.  487,  S8  N.  W. 

So,  one  who  contracts  to  cut  snd  put  a  large 
truantity  of  logs  In  a  river,  performance  ot 
which  contract  Is  prevented  by  the  other  party, 
la  entitled  to  the  contract  price  less  the  sum 
It  would  cost  to  put  the  timber  In  tbe  river 
where  It  was  to  be  delivered,  the  recovery  being 
proximate,  and  not  speculative,  proflts.  Wil- 
liams V.  Crosby  Lumber  Co.  IIS  N.  C.  928,  24 
S.  B.  800. 

And  the  meaanre  ot  damages  for  the  breach 
by  tbe  owner  of  a  contract  for  floating  snd  de- 
livery of  logs  is  the  contract  price  less  tbe  cost 
ot  carrying  It  oat,  the  coat  Including  the  valQA 
ot  the  psrty's  own  service.  In  addition  to  tbe 
outlay  of  money  on  his  part  neceaaary  to  carry 
out  the  stlpulstlona  of  his  agreement.  Long  v. 
McCauley    (Tex.J    8  8,  W.  689. 

And  tbe  proper  measure  of  damages  tor 
breach,  by  the  owner  ot  logs,  ot  s  contract  for 
towing  them,  by  preventing  tbe  performance 
of  tbe  contract.  Is  tbe  difference  between  the 
contract  price  snd  what  It  would  have  cost  to 
tow  them,  revey  v.  Bebuleaburg  &  B.  Lumber 
Co.  33  Minn.  45.  21  N.  W.  644 :  Glasple  v.  Glas- 
Bow,  28  Minn.  1S8.  S  N.  W.  866. 

Together  with  any  sums  he  had  necesearlty 
expended  before  he  knew  ot  the  other  pnrty's  re- 
fusal to  abide  by  the  contract  in  making  prep- 
nratlona  to  perform  It.  Glasple  v.  Glasaow, 
28  Minn.  158,  0  N.  W.  600. 

.^nd  where  tbla  rule  cannot  be  applied  from' 
tbe  peculiar  nature  of  tbe  contrsct.  he  may  in 
a  proper  esse  recover  damages  tor  preparatory 
work  done  by  him,  as  a  preliminary  necessary 
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to  ib«  perforaunce  at  Us  coBtnct.  Br«nt  t. 
Piirker,  88  Fl»,  200,  1  So.  180. 

And  brearL  ol  ■  nmtract  to  famlah,  In  a 
IKOID  for  miring,  all  iha  logs  In  &  dMlfnaced 
int.  and  which  alioali]  come  down  Into  the  boom 
dnrlnE  the  Bawlns  w«K>n,  entltlea  the  party 
IDlnred  to  nich  actual  damagM  ai  be  can  show 
be  (uatalned  aa  the  neceaaary  eoneequeace  of 
ngnperConnaDce  of  the  agreement ;  but  no 
qienilBtlTe  dauiagea  can  be  alloved.  Petrle  T. 
Uoe.  5»  kUch.  S'^T.  26  N.  W.  504. 

Dut  one  irho  contract!  to  drive  eertalD  loci 
into  a  boom  and  land  them,  who  Is  ptevented  bj 
Tlw  otbnr  contracting  partr  from  full;  perform- 
LSE,  cannot  recover  tbe  whole  of  tbe  agreed 
price  wben  he  did  not  do  all  (he  work.  Ue  ie 
anl7  entitled  to  tbe  proat*.  Olaiple  T.  Qla» 
■DO,  28  Mluii.  158.  B  N.  W.  668. 

So,  proflta  wblch  would  arise  from  an  under- 
uklng  to  provide  logs  and  bolta  at  a  mill,  and 
10  ii»i  a  certalD  price  for  the  eerrlcea  In  manu- 
factaring  tbem  Into  lumber,  are  not  eo  epecala- 
ure  as  to  preclude  a  recover;  therefor  In  an 
•cllou  for  breach  of  tbe  undettaklDg.  Barrett 
V.  Grand  Baplda  Vueer  Worka,  110  HIch.  6. 
n  N.  W.  »T0. 

And  failure  to  famlab  a  qnantltr  of  loga 
aDdct  a  contnct  with  mill  ownera  to  saw  them 
at  a  deaigiiated  price  per  tboasand  warrants 
B  rccoTer7  b;  tbe  mill  owners  for  the  profit 
Ottj  would  have  reallied  had  the;  been  per- 
Ditted  to  perform  tbe  work,  which  Is  ascer- 
tained b;  taking  the  dlEtereoce  betweeo  tbe  con- 
met  price  and  the  cost  of  doing  the  work. 
.Vaah  ▼.  Hoxle,  C9  Wis.  384,  IS  N.  W.  WS; 
Leonnrd  v.  Beaudr;,  SS  Mich.  312,  S6  N.  W. 
iS :  DaniL  T.  Johnion.  3S  Ind.  B4.  5  Am.  Rep. 
IT!:  Blood  T.  Herring.  22  E;.  L.  Bep.  1T2G, 
«1  d.  V.  273. 

And  the  tlgbt  to  recoTer  tbe  dllferenee  be- 
tween tbe  contract  price  of  tbe  work  to  be  done 
ud  tbe  reaaoDBble  cost  of  the  work  at  tbe  uaasl 
•ltd  ordluar;  price,  tor  breach  of  a  contract 
to  famish  a  designated  number  of  saw  logs 
ID  be  sawed  at  a  dealKnated  price,  consisting 
of  fallare  to  pa;  for  lumber  sawed  and  to  de- 
llTer  «  portloD  of  tbe  logs.  U  not  affected  b; 
the  fart  that  tbe  plalntirt  aold  hla  mill  after  he 
waa  DotJfled  b;  the  defendant  that  he  would 
pa;  for  no  more  uwlng  and  deliver  no  more 
iDga.  or  bj  the  fact  that  he  mads  a  subcontract 
with  some  other  person  to  aw  the  logs  that 
might  be  delivered  Dunn  ;.  Johnson,  82  Ind. 
S4.  5  Am.  Kep.  ITT. 

And  teatlmon;  In  an  action  (or  breach  of  ■ 
contract  to  furalsb  a  designated  qnantlt;  of 
togs  to  be  sawed  at  a  mill  as  to  the  capacity  ot 
the  mill  for  aawlng  lumber,  and  tending  to 
■how  tbe  length  of  time  It  would  have  taken  to 
■w  the  logs  contracted  for,  and  as  to  the  dall; 
expense  of  operating  the  mill  In  performing 
■be  work.  Is  anch  tbat  the  Jur;  can  safely  and 
jDstl;  eatlmate  the  damage  wlthoot  entering 
Into  the  field  of  specnlaclon  and  conjecture. 
Leonard  t.  Beandr;,  80  Ulch.  133,  45  N.  W.  06. 

Bo,  one  wto  Kntncta  with  a  mill  owner  to 
operate  a  mill,  hiring  his  own  help,  and  to  cut 
tiilngtes  out  of  timber  which  the  mill  owner  la 
to  fnnilsh  at  a  designated  price,  Is  entitled. 
on  breach  of  tbe  contract  b;  the  mill  owner,  to 
tbe  proSta  which  he  might  bave  made  b;  cat- 
ting timber  up  to  tha  capacity  of  the  mill  for 
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nrtalDty  In  sucb  profit.     Pell  t.  Newberry,  104 
Illcb.  642,  84  N.  W.  4  74. 

In  the  above  case  It  was  said  tbst  It  ma;  be 
dllBealt  to  reconcile  the  case  ot  Talcott  *.  Crlp- 
peD,  62  Ulch.  683.  18  N.  W.  892.  ttifra.  with 
LeonaFd  v.  Beandry,  68  Ulch.  822,  86  N.  W. 
88,  tmprtt,  but  Id  so  far  as  tbe  two  eaaea  con- 
llet,  tbe  lattw.  It  mast  be  beld,  bas  overrolei) 
tbe  former. 
S3L.B.  A. 


And  (be  actual  loss  for  violation  of  a  con- 
tract between  a  lumber  compan;  and  a  con- 
tractor by  wblrb  tbe  lumber  company  was  to 
furnish  certain  machinery  and  the  contractor 
was  to  manuCactare  a  designated  quantity  of 
lumber,  occasioned  b;  a  failure  on  the  part  of 
the  lumber  company  to  furnish  machinery 
suitable  for  the  work,  whereby  the  contractor 
was  prevented  from  manufacturing  the  quan- 
tity be  otherwise  would,  would  be  tbe  proQts 
which  tbe  contractor  could  have  made  upon  a 
completed  performance  of  tbe  contract ;  and 
such  profits  would  consist  of  tbe  contract  price 
tor  the  lumber  which  he  waa  prevented  from 
manufacturing,  less  the  expense  which  would 
have  accrued  In  manufacturing  It  over  and 
above  tbe  amount  necessarily  expended  In 
manufacturing  the  amoant  actually  mannfac- 
tared.  Wlnana  v.  Sierra  Lnmber  Co.  06  C«L 
61,  4   Pac.  B32. 

Failure  to  deliver  log*  onder  a  sawing  con- 
tract, hoit'ever,  doea  not  entitle  tba  owner  ot 
tba  saw  mill,  as  a  matter  of  law,  to  recover 
tbe  profits  npon  all  the  logs  mentioned  In  the 
contract  Independent  of  any  tact  or  thing 
showing  actual  damages.  Fsirle  v.  Lane,  67 
Hlcb.  464,  85  N.  W.  TO. 

g.  For  msoAaiUooI  work. 

Tbe  meaanre  of  damage*  against  ■  party 
who  bas  employed  anoth^  to  do  certain  mo- 
cbanlcal  work  at  an  agreed  price,  and  who  has 
countermanded  his  directions  and  forbidden  the 
further  eiecutlon  of  tbe  work  after  It  has  been 
commenced.  Is  not  the  whole  amount  agreed 
to  he  paid,  but  a  Just  recompense  for  aneb  In- 
Jury  aa  the  party  employed  has  suatalned  on 
account  of  tha  breach  ot  the  agreement ;  and 
Bucb  dsmegea  would  Include  a  recompense  for 
the  labor  done  and  materials  used,  and  aucb 
further  damages  as  might  upon  legal  princi- 
ples be  aasessed  for  the  breach.  Clark  v.  liar- 
slgUa.  1  Denlo.  SIT.  48  Am.  Dec.  6T0. 

Thus,  breach  of  a  contract  to  furnish  stock 
for  the  manufacture  at  certain  lathes,  snd  to 
pay  for  flnlahing  tbe  Uthes,  by  failure  to  tur- 
ul^h  etock.  so  tbat  a  part  of  tba  lathes  were 
not  finished,  authorises  the  manufacturer  to 
recover  such  sum  for  damages  as  he  would  bare 
realised  In  profits  If  the  contract  had  been 
fully  performed.     Foi  v.  Harding,  T  Cusb.  616. 

And  refusal  by  one  party  to  turnlah  the  oth- 
er party  with  wire,  pursuant  to  a  contract  by 
which  the  owner  was  to  manafacture  barb 
wire  tor  tbe  other  from  wire  furnlahed  b;  him, 
entities  the  Injured  contractor  to  recover  the 
dllferenee  between  the  contract  price  and  the 
cost  of  doing  tbe  work.  Crescent  Hfg.  Co.  v. 
N.  O.  Nelson  Ufg.  Co.  100  Mo.  326.  18  B.  W. 
603. 

And  one  wbo  contracts  to  manntaeture  for 
another  a  designated  number  of  straw  cutters, 
and  Is  prevented  b;  tbe  other  party  to  the  con- 
tract from  completlDg  them.  Is  not  entitled 
to  recover  for  the  value  or  price  ot  his  mate- 
rials or  labor,  but  for  damages  for  being  pre- 
vented from  completing  the  machinea:  and 
where  unflnlshed  macblnes  are  left  on  his 
hands,  wbntever  the;  are  worth  to  him  sbould 
be  considered  In  estimating  the  damages,     Allen 

Thrall.  30  Vt.  Til. 
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hiblted  from  going  on  with  the  contract  by 
the  other  party,  is  entitled  to  recover  the  dam- 
ages sustained  by  Ihe  refusal  of  the  other  par- 
ty to  lake  tbe  whole  number  agreed  upon.  tJn- 
derhlil  V.  North  American  Eerosena  Oaallght 
Co.  86  Barb.  3C4. 
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And  tb«  m»aaur«  i>r  damsges  (or  brMch  bj 
tb«  cmpJofer  at  a  contract  to  make  cerlalD  al- 
terations In  a  Hteam  engine,  payment  to  be 
made  only  In  case  of  the  attalnmeut  of  a  cer- 
uln  result,  would  ba  the  dllfereiice  between  the 
coit  and  ihe  price  agreed  to  be  paid.  If  the 
nature,  citeut,  and  probable  coat  of  the  altera- 
tlouH  contemplated  were  known ;  but  In  the 
absence  of  evidence  on  thai  point  Judgment 
tor  Ihe  full  eontract  price  should  be  given. 
Coffee  T.  MelggB.  9  Cat.  3B4. 

And  where  a  tanlract  la  entered  Into  br  the 

a  bnak-Dote  engravlus  company  for  the  engiat- 
lag  Bud  printing  ol  eerlala  bonda,  coupons,  and 
certlflcales  prarlded  tor  by  law,  and  the  slnk- 
Ing-CuHd  commlBBloneri  atterwarda  revoke  the 
contract  and  return  to  the  bank-note  company 
the  notes  already  engraved,  the  company  la  en- 
titled to  recover.  If  at  all,  for  the  amount  of 
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talnlng  auch  actual  damages  the  Jury  should 
allow  a  fair  and  reeeonablc  compeuaatlon  for 
all  work  and  labor  performed  and  materials 
uaed.  and  the  repayment  of  all  moneys  ex- 
pended In  the  execution  and  performance  of 
Ihe  contract,  and  for  any  prollta  which  would 
have  been  realised  If  the  bank-note  company 
bad  been  permitted  to  eiecate  the  contract  ac- 
•.'ordlDg  to  the  terma  agreed  upon,  with  Inter- 
est. In  the  dlsrretlan  o(  the  JuiT-  Kendall 
~     ■   —  ■     -     Y    ainklne  Fund  Comr*.  79  Va. 
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ground  In  the  other's  mill  as  agreed  Is  the 
ference  bctweeu  the  cost  of  grinding  and  ine 
contract  price,  and  the  burden  rests  with  the 
defendant  to  prove  any  matter  which  might  go 
In  reduction  of  such  damages.  Oldbam  v. 
Kerchner.  81  N.  C.  430.  78  N.  C.  106,  S8  Am. 
Rep.  302. 

And  the  measure  of  damages  for  breach  by  an 
employer  of  a  contract  witb  a  brick  maker  for 
making  and  burning  a  large  quantity  of  brick 
■t  an  agreed  price,  by  refusal  to  permit  the 
completion  of  the  contract,  le  Ihe  difference 
between  the  contract  price  for  the  work  to  be 
done  and  tbe  reasonable  cost  of  the 
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action  for  tbe  breach,  tending  to  show  the 
value  of  the  alleged  contract  If  It  had  been 
completed.  Is  admlealble,  even  Id  the  absence 
of  allegations  of  special  damagei,  Hadley  v. 
Prather,   at    Ind.  13T. 

And  refusal  by  one  party  Co  a  contract  for 
tbe  manufacture  of  a  specified  number  of  tone 
of  phosphate  to  permit  tbe  other  party  to 
manufacture  It.  the  manufacturer  being  at  all 
times  prepared  to  go  on  with  and  complete  the 
contract,  warrants  a  recovery  upon  hli  part 
of  tbe  dlfTerence  between  the  cost  of  manufact- 
arlni;  according  to  the  contract  and  the  price 
agreed  to  be  paid  therefor  la  tbe  contract. 
Eckenrode  v.  Chemical  Co.  SB  Kd.  61. 

So,  the  measure  of  damages  for  refusal  of  one 
party  to  permit  the  otber  party  to  complete 
the  performance  of  a  contract  to  do  the  presa 
ork  tor,  and  fold  end  paste,  a  aeml-montbly 
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by  ascertaining  the  cost  of  the  work  and  de- 
ducting It  from  the  entire  contract  price.  En- 
nla  V.  Diiokeye  Pub.  Co.  44  Minn.  104,  46  N. 
W.  314, 

Ihe  value  of  the  use  of  machinery  Involves 
protlt,  however,  and  a  party  Is  not  entitled  In 
an  action  for  damages  for  breach  of  contract 
for  the  loBs  of  prnflta  unless  the  act  complained 
of  bas  deprived  him  of  an  opportunity  to  earn 
them ;  and  he  cannot  recover  for  such  use  un- 
iPKs  It  appears  (hat  he  wa«  neceasaclly  deprived 
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of  the  use  of  tala  macblnsry  elsewhere.  Bos- 
ton V.  Henderaan,  92  Mlcb.  806,  52  N.  W.  1030. 
And  the  damages  suffered  by  one  who  en- 
tered into  a  contract  with  the  United  States 
government  tor  the  manufacture  of  mall  locks 
under  whlcb  tbe  government  was  bound  to 
fiimlah  hlA  with  work  during  the  life  of  hia 
patent,  wlilcb  he  assigned  to  the  govemmeut 
In  consideration  of  being  employed  to  make  the 
lackn  nod  for  tbe  purpose  of  securing  the  TJnll- 
ed  States  In  the  exclus'vs  right  to  use  such 
locks  for  the  safety  of  the  malls,  which  con- 
tract was  annmled  by  the  United  States  after 
he  had  prepared  for  Ita  performance,  arises 
from  the  tact  of  tbe  refusal  to  employ  bim,  and 
remuncntlon  for  ihe  use  of  the  patent  must  lie 
found  In  the  proQta  growing  out  of  the  con- 
tra i-t ;  and  no  damages  can  be  allowed  for  ihe 
subsequent  nse  by  the  United  Statea  of  such 
patrat.     Nock  v.  United  States,  3  Ct.  CI.  4ot. 


h.  For  len-ioe*  or  Ii 


r  iTaiieniUii. 


(Mntracts  tor  general  services  and  labor  fall 

within  the  rule  applicable  to  contracts  for  serv- 
ices nt  a  more  special  character,  the  employee's 
proBts  arising  therefrom  being  tbe  direct  fruit 
thereof  and   recoverable  unless   too    contingent 

Thus,  breach  of  a  contract  to  deliver  a  deii- 
Ignated  niimtier  of  hogs  to  be  slaughtered  be- 
tween specified  periods  authorises  tbe  person 
to  whom  they  were  to  be  delivered  to  recover 
the  net  pronia  of  alaughterlng  the  hoga  over  tbe 
eipense  of  slaughtering  at  customsry  prices, 
where  be  shows  that  he  was  at  ail  times  ready 
and  willing  to  slaughter  tbem  according  to  bla 
undertaking.  Thompson  v.  Jackson.  14  K. 
Mon.  114  ;  Floyd  v.  United  Statea.  2  Ct.  CI.  420. 

Bo,  one  who  contracts  to  harvest  a  large 
number  of  acres  of  grain  at  a  designated  price 
per  acre,  who  la  prevented  from  completing  the 
contract  after  a  part  of  It  has  been  barvealPd. 
cannot  recover  the  whole  contract  price  for 
that  portion  of  the  work  completed  by  him.  and 


Mtlay  a 


;  hot. 


In  addition  to  tbe  expensea  incurred  by  him  for 
outlay  and  tbe  cost  of  performance,  be  should 
ba  allowed  the  reasonable  value  of  bis  own 
servlcea,  and  of  the  use  of  the  property  as  a 
part  ot  the  damages  sustained  by  him,  and  also 
a  portion  of  the  proflts  which  he  would  hava 
made  under  the  contract.  Cederberg  v.  Bobi- 
BOQ,  100  Cal.  94.  34  Pac.  62S. 

And  the  rule  of  damages  for  breach  of  con- 
tract for  doing  a  apeclllc  work  for  a  speclded 
price,  as  tor  tbe  pulling  of  stumpa  and  putting 
tbem  Into  a  fence  and  clearing  the  land,  per- 
formance of  which  la  prevented  by  the  owner. 
In  the  profit  which  the  contractor  would  have 
realized  bed  he  been  permitted  to  perform  tha 
work,  and  not  the  difference  between  the  con- 
tract price  and  tbe  sum  the  contractor  actual- 
ly received  from  other  employment  during  the 
time  he  would  have  been  employed  In  complete 
Ing  the  work.  Nllson  v.  Horse,  CS  tVla.  SfO,  9 
N.  W.  1. 

But  breach  by  the  owner  of  ■  eonCtaet  ty 
which  he  placed  In  the  possession  and  manage- 
ment  of  another  certain   atock   tor  one   year, 
agreeing  that  for  bis  services  hs  ehouid  receive 
Rted  Interest  In  kind  In  the  cattle  and  their 
ease,  and  that  If,  at  the  expiration  ot  the 
year,    be  desired  to  continue  the  empli>y- 
t  upon  the  same  terms  he  might  do  so,   by 
termination  ot  tbe  contract  at  the  end  of 
flmt   year,   does    not   entitle    the   parly    In- 
jured to  recover  tot  what  he  supposed  bis   In 
t  In  the  stock  would  have  ticen  up  to  the 
of  tbe  trial.  Including  his  Interest   In   the 
expected   Increase,   aa   such   a   recovery   would 
Include  speculative.    Imaginary,    aud   hypollieil- 
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cbI  proflta,  vhlch  art  loo  remots  to  be  tbe  bail* 
of  s  IcRltlniaCe  clalra.  Concb  T.  Parker,  I  Tex. 
App,  CiT.  Cai.    (While  *  W.)  |  «7.  p.  193. 

8a,  one  whn  cDtered  iDto  a  contnct  with  an- 
other to  devote  bla  entire  time  and  atteDtl<»i 
for  one  jear  to  tbe  pertormuice  of  the  dotlea 
of  ^aeral  supeclnlendent  of  the  other's  warka. 
iDcIudlUB  Ihe  appointment  of  ageata  to  aell  the 
gonda  manufactured,  and  was  to  receive,  not 
oniT  a  fixed  salary,  but  alio  a  certain  commla- 
■Ion  on  the  groaa  amount  of  all  aalea  made, 
!■  entitled  to  recorer,  for  a  breach  of  the  con- 
tract at  tbe  end  of  about  tcD  moutha,  the  com- 
Diaalons  on  all  aalei  made  during  the  year, 
(hough  not  payable  until  atter  tbe  action  waa 
brousht.      Blair  v.   LaQln,  12T  Maaa.  SIS. 

«ltb  the  owners  of  the  main  bailiUnK  !n  the 
New  Orleans  eipoaltlon  giooads  to  take  down 
the  tmaaea  and  apars  at  (5  each,  and  the  own- 
er, while  Ihe  contractor  was  at  work  within  the 
building,  stripped  It  of  sheathing,  ratters,  pur- 
llnes,  and  braces,  ao  that  the  truaaea  and  apara 
fell.  Bome  of  which  killed  two  of  the  contract- 
or'a  emplo^eea  and  wounded  another,  tbe  con- 
trsclor  was  Justlfled  la  Quitting  tbe  work  and 
abaodonlng  the  contract,  and  la  entitled  to  re- 
cover of  Ihe  owaer  of  the  building,  aa  damaccg. 
the  proflta  which  be  would  have  earned  had  ihe 
cantiact  been  completed  and  carried  out. 
Lynch  v.  Sellera,  11  La.  Ann.  3TS,  6  b.  R.  A. 
682.  6  So.  sei. 

And  Ihe  msater  of  a  nahlng  reaael.  employed 
for  the  season  to  be  paid  at  a  rate  baaed  upon 
the  number  of  Sah  cHui;ht.  and  discharged  after 
a  few  weeka'  service.  Is  entitled  to  recover  lor 
Ibe  discharge  the  amount  baaed  upon  the  con- 
tract rale  measured  by  the  actual  catch  of  fish 
by  that  vessel  during  the  season,  leas  the 
amount  already  received  by  blm.  Fee  v.  Orient 
Pemilslng  Co.  36  Fed.  GOO. 

But  a  ship  master's  proportloD  of  a  bounty 
on  «  voyage  of  a  vessel  and  crew  according  to 
the  lawa  of  the  United  States,  though  perhaps 
■dmiaalble  In  evidence  In  an  action  tor  breach 
of  contract  on  the  part  of  Ihe  ownera  to  employ 
bim.  In  connectlou  with  other  evidence  to  as- 
sist the  jury  In  estimating  Ihe  value  of  the 
voyage  for  wblch  he  was  employed.  Is  In  no 
]nst  sense  a  distinct  element  of  damage,  and 

Eldredge  <r.  Smith,  13  Allen,  140. 

And  one  who  contracts  to  take  charge  of  a 
park  for  Ihe  purpose  of  supplying  visitors  with 
soda  water,  lemonade.  Ice-cream,  luncheon,  and 
oiber  refreahmenls.  and  of  employing  a  band  of 
music  for  Tlsltora  denlrlng  to  dance,  and  of  col- 
lecting of  the  dancers  a  fee.  and  who  la  en- 
titled under  the  contract  to  any  profits  he 
msy  make  from  sales  to  vlBltnrs.  who,  after  be- 
ing pnt  In  posaeaslon,  la  forcibly  ejected  by  the 
other  party  to  Ihe  contract.  Is  entitled  to  re- 
rover  the  expenses  Incurred  by  him  In  hla  prep- 
aration to  perform  the  contract ;  but  tbe  antici- 
pated profitn  are  too  apeculHIlve  to  admit  .of 
dear  and  direct  proof,  and  therefore  are  not 
recoverable.  O'Connelt  T.  Roaso,  QS  Ark.  803, 
30  8.  W.  531. 

So.  the  damages  recoverable  (or  breach  by 
a  boarder  of  a  contract  for  rooms  and  board  are 
the  prohta  wblcb  tbe  other  party  to  tbe  con- 
tract would  have  made  If  the  boarder  had  kept 
his  contract,  l.ydecker  v,  Valentine.  71  Ilun, 
184.  24  \.  Y.  Bnpp,  B07 :  Crane  v.  Powell,  46 
S.  T.  8.  R.  OflH,  IB  N.  Y.  Bupp.  220. 

And  n  boardlng-honee  keeper,  having  a  eon- 
tract  with  a  boarder  for  three  montha'  use  of 
rootna  and  board  for  himself  and  family,  which 
■greement  la  ylalated  by  Ihe  boarder  leaving 
at  the  end  of  two  months.  Is  entitled  to  recover 
the  contract  price  (or  tbe  remaining  month,  the  | 
mntract  being  entire,  and  there  having  been 
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other  boarder*  Mrred  at  a  common  table,  and 
no  evidence  separating  tbe  value  of  the  tnard- 
Ing  from  the  uae  of  the  rooms.  Flegel  v.  La- 
tour,  81*  Pa.  446. 

But  generally  all  Chat  a  boarding- bouse 
keeper  can  recover  of  a  boarder  who  hsd  agreed 
to  board  with  hla  family  for  one  year,  and  left 
before  the  year  expired  without  aufflclent  rea- 
aon,  would  be  the  profit  which  abe  would  have 
made  If  tbe  boarder  had  performed  hie  contract  i 
she  cannot  recover  the  full  amount  agreed  to 
be  paid  for  tbe  board.  Wetmore  v.  Jaffray,  9 
Uun,  14S  :  Hagglu  v.  Price,  8  Dana,  48  ;  Wilson 
V.  Martin.  1  Uenlo.  602. 

And  the  boarding-house  keeper  would  not 
be  at  liberty  to  refuse  the  rooms  to  other  tndg- 
era,  leaving  them  Idle,  ind  then  recover  against 
the  boarder  tor  the  use  and  occupation.  Wil- 
son V.  MaiCIn,  1  Denio,  eOZ ;  Crane  v.  Powell. 
40  N.  Y.  9.  R.  CeS,  19  N.  1.  Supp.  220. 

Breach  of  a  contract  of  hiring  of  rooms  and 
board,  however,  In  which  It  waa  agreed  tbat 
'no  deduction  ahould  be  made  In  case  of  absence, 
broken  by  the  hirer  leaving  the  rooma,  anchor- 
Ijies  a  recovery  on  tbe  part  of  the  lessor  of  the 
rooms  of  the  full  contract  price  agreed  to  b« 
paid,  and  not  merely  the  proBta  wblch  be  woald 
have  made  bad  the  leasee  carried  out  hla  con- 
icb  CBSS  tbe  contract  price  agreed 


!B  the 

.  Davles,   148   N.   Y.  25,   40  N.   B. 


501. 

So.  the  proflta  of  a  mining  contract  broken 
by  the  mine  owner  by  preventing  the  miner 
from  performing  the  contract  are  not  open  to 
tbe  objection  of  ancertalnty  or  of  remoteneaa, 
where  the  testimony  In  the  action  for  tbe 
breach  shows  the  cost  of  mining  each  ton  of 
ore  and  the  amount  of  ore  remaining  to  be  mined 
within  the  terms  of  the  contract  at  the  time  tbe 
work  stopped  and  the  cost  of  taking  out  that 
nhlch  had  been  mined,  and  Ihe  condition  of  the 
mine  as  It  was  left,  tbongh  the  cost  of  mining 
Ihe  remainlnK  ore  might  differ  from  mining 
the  ore  already  taken  ont,  and  though  there 
was  no  mat  bema  deal  certainty  as  to  the 
amount  of  ore  remaining.  Anvil  Mln.  Co.  v. 
Humble,  l.J3  V.  8.  D40,  38  L.  ed.  814.  14  Sup. 
Ct.  Rep.  878. 

And  a  direction  by  a  mine  owner  to  a  party 
Gngaged  In  mining  under  a  mining  contract 
made  with  him,  to  qnlt.  Is  a  miOlcleat  breach 
of  ihe  contract  to  antboclie  the  miner  to  re- 
rover  the  proflta  which  he  might  have  made 
bad  he  not  been  prevented  from  completing  the 
contract.  It  Is  not  necessary  that  he  should 
have  been  forcibly  removed  from  Ihe  mine. 
Ibid. 

And  a  subcontractor  agreeing  with  a  con- 
sink  a  shaft  In  the  tunnel,  who  Is  prevented 
from  completing  the  work  by  the  contractor,  la 
entitled  to  recover  from  the  contractor  for 
breach  of  cflutract  any  profit  which  he  might 
have  derived  from  tbe  contract  had  be  com- 
pleted It.  tlcAndrewB  v.  TIppett.  SB  N.  J.  L. 
105. 

8o,  one  who  contracts  with  a  railroad  com. 
pany  to  supply  It  with  water  at  a  particular 
station  far  a  designated  period,  and  who  pre- 
parea  to  carry  out  the  contract,  but  Is  prevented 
from  doing  so  by  refusal  of  the  railroad  com- 
pany to  proceed  with  It,  Is  entitled  to  recover 
therefor  the  whole  amount  to  be  paid  for  tbe 
services,  less  what  would  have  been  hla  ex- 
penses In  performing  tbe  contract.  Wallace  t. 
Tumlln,  42  Qa.  4S2. 

And  such  a  contractor  Is  not  bound  to  sell 
the  property  provided  for  the  purpose  of  carry- 
ing out  tbe  contract,  but  may  retain  It  and  re- 
cover damages  from  tbe  railroad  company  equal 
to  Che  difference  between  tbe  coat  of  such  prop- 
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tTtj  aod  It!  prcMnt  market  valae.  New  Or- 
leaDI.  3.  *  a.  N.  K.  Co.  r.  Kobols.  54  Hiss.  204. 

8d.  breacb  of  >  contract  la  t&ke  the  output 
of  Ice  oF  a  maDufacturLng  compiQ;  aai  to  de- 
liver It  to  tbe  compBD^'i  customen  at  aCliia- 

prlre  tor  tbe  work,  deducting  thereCrom  tlie 
cost  of  performlUB  It.  tbe  contract  being  an 
eiecutorr  one.  Baker  TransCer  Co.  T.  Mer- 
chants' RcfTlgerator  i  lee  iitg.  Co.  12  App. 
Div.  280,  42  N.  Y.  Supp.  76. 

And  a  surTeyor  contracting  witb  ths  United 
Blales  for  the  Burre;  of  certain  lands  In  tbe 
Delaware  reaerTatlon.  who  Is  notified  that  Che 
contract  la  canceled  after  he  baa  performed  one 
third  of  the  work,  Is  not  conBned  to  the  con- 

dtujiHgea  tbe  proflta  he  would  hare  made  If  al- 
lowed to  complete  tbe  work,  or  he  ma;  waive 
the  contract  and  bring  bla  action  on  the  com- 
mon counts  for  work  end  labor  general!;,  and 
recover  what  tbe  work  done  li  aetuallj  worth. 
UcKee  V.  United  Btales.  1  Ct.  CI.  336. 

Bnt  breach  of  a  covenant  In  a  caavejrance 
Of  a  mill  to  keep  one  hall  of  the  mllldam  In 
repair,  br  refasal  to  aid  In  rebuilding  It  after 
Injarj  by  a  tresbet.  entities  Ihe  partj  Injured 
to  recover  one  halt  of  the  actual  eipenae  In- 
cnrred  In  repairing  the  dam,  bnt  not  to  dam- 
ages (or  anj  loia  of  profits  In  business  In  conse- 
qnence  of  the  neglect  to  aeaBDnabljr  aid  In  mak- 
ing the  repalra.  Thompson  v.  Bbattuck,  2 
Uet.  6 IS. 

So,  the  measure  of  damogea  for  breach  of  a 
contract  Of  hire  of  the  plalntllf'B  horse  and 
wagon,  for  the  use  of  which  part  of  the  plain- 
tiff's time  and  aervlcea  were  contracted  tor  as 
a  mere  Incident,  la  tbe  proDt  which  he  would 
have  made  If  permitted  to  perform  the  con- 
tract.    Breen  v.  N.  K.  Falrbank  *  Co.  SB  Mo. 

Am-  213. 

And  a  contract  b;  which  one  was  to  furnish 
the  horws  of  another  with  feed  and  his  driver 
with  board,  and  to  perform  other  aerrlces,  no 
Iiart  of  which  was  required,  either  eipresslT 
or  b7  Implication,  to  be  rendered  In  person,  for 
which  the  other  party  was  to  pay  at  stated  time* 
and  (or  a  certain  period  a  stipulated  sum.  Is 
not  a  contract  (or  personal  services,  for  a  dis- 
charge (rom  which  tbe  Injured  party  could  recov- 
er the  amount  of  compensation  agreed  upon 
for  the  entire  term,  but  is  a  contract  tor  work  to 
be  performed  or  materials  fumlsbed.  the  meas- 
nre  of  damages  (or  breach  of  which  would  be  a 
pro  rata  compensation  (or  tbe  time  daring 
which  It  bad  been  performed,  and  the  proBts 
which  would  have  been  made  during  the  re- 
mainder of  tbe  contract.      Bamey  T.  Hotcombe, 

SI  Ala.  eeT. 

And  while  the  plaintiff  In  an  action  (or 
breach  by  a  city  of  a  contract  (or  (amlahlnit 
cables,  conduits,  and  trenching  nnder  Its  streets 
for  the  use  of  telephone,  telegraph,  and  elec- 
tric-light  and  other  wires,  tbe  ordinance  for 
which  was  reconsidered  on  tbe  day  tbe  contract 
was  accepted,  rannot  recover  the  profits  be  had 
been  prevented  from  making,  unless  they  are 
shown  lo  be  the  direct  and  Immediate  fruits  of 
the  contract,  he  should  have  an  opportunity 
of  making  such  proof  as  he  can  as  to  sucb 
profilB  and  as  to  their  direct  and  Immediate 
character.  Safety  tnsulaied  Wire  *  Cable  Co. 
V.  Baltimore,  13  C.  C.  A.  STS,  2S  U.  S.  App. 
166,  68  Ked.  140. 

i  For  reol-ettafe,  ttuurannt,  end  loan  agencies. 

The  (act  that  tbe  employee  Is  an  agent  whose 
compensation   la   to   be   In   the  form  of  a  com- 

of  the  contract  of  agency,  consisting  In  auch 
rntie  of  his  commlaslona  tese  the  cost  of  earn- 
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Ing  them,  ara  the  direct  (ralta  of  the  contract, 

and  are  recoverable  for  Its  breach  by  the  em- 
ployer unleaa  contingent  or  uncertain.  It  la  to 
be  observed,  however,  with  reference  to  all 
kinds  of  agencies  In  which  the  compensatloa 
Is  by  commission,  that  future  commissions  ara 
frequently  regarded  as  too  contingent  and  un- 
certain Co  warrant  a  recovery,  and  ara  always 
ao  regarded  when  their  realisation  depend* 
upon  the  rout  I  nuance  of  a  business  of  an  uncer- 
tain and  fluctuating  nature. 

Thus,  tbe  measure  ol  damages  upon  ths  revo- 
cation of  an  agency  to  sell  land,  by  the  owner 
himself  making  the  sale  within  the  tlms  which 
was  to  be  allowed  the  agent  to  nuke  It,  !■ 
tbe  profit  which  would  have  reaulted  to  th» 
agent  bad  he  been  allowed  to  complete  the  con- 
tract, where  the  recovery  would  not  be  greater 
than  the  agent's  compensation  would  be. 
Grem  v.  Cole  (Mo.)  24  8.  W.  1058:  Alexander 
V.  Breeden.  14  B.  Mac.  154 :  Strlngfeilow  v. 
Power*.  *  Tei.  Olv.  App.  198,  28  8.  W,  818. 

In  such  case  the  agent  is  not  confined  In  his 

Is  sntltled  to  hla  commlaalon  on  what  be  mtgbt 
have  sold  the  property  for.  Btrlngfellow  *. 
Powera,  4  Tei.  Civ.  App.  199.  23  B.  W.  313. 

And  the  measure  of  damages  for  breach  of  > 
contract,  by  which  a  land  owner  employed  aa 
agnnt  to  survey  and  replat  a  tract  of  land  IB 
small  trarts  or  lots  and  put  It  Into  condition 
to  sell  and  to  sell  It,  agreeing  to  pay  him  sat 
of  the  proceeds  o(  sale  one  half  of  what  was 
received  over  and  above  tbe  sum  of  130.000.  by 
terminating  the  agency,  and  the  owner  himself 
selling  the  property.  Is  the  profit.  It  any.  which 
It  appears  from  the  evidence  would  have  re- 
suited  to  tbe  agent  had  he  been  allowed  to  com- 
plete bis  contract :  and  where  tbe  owner  solA 
tbe  laud  for  (CO, 000  the  agent  would  be  en- 
titled to  recover  one  halt  cf  the  difference. 
Green  v.  Cole,  127  Uo.  087.  30  S.  W.  13S. 

Bo,  breach  of  an  agreement  relating  to  tbe 
purchase  of  timber  lands,  contemplating  that 
tbe  timber  Is  to  be  cut  by  tbe  purchaser,  and 
that  the  agent'a  commlsalons  for  service  In 
connect  loo  with  the  purchase  stall  be  In  part 
measured  with  reference  to  the  quest  I  oD 
whether  the  land  sball  be  found  to  produce  a 
deslKuatert  number  of  feet  of  logs,  authorises 
a  recovery  by  the  agent  against  the  purchaser 
for  commissions,  where  It  appears  that  the 
lands  did  produce  more  than  the  deal gua ted 
igunntlty,  and  ■  complaint  setting  forth  such 
Cncts  Is  BuOlcIent.  I-athrop  v.  O'Brien,  44 
Minn.  15.  40  N,  W.  147. 

And  an  Bllcgntlon  In  a  petition  in  an  action 
(or  a  breach  by  the  principal  of  a  contract  ap- 
pointing an  agent  to  solicit,  sell,  and  contract 
(or  the  sale  of  real  estate  belonging  to  the  prin- 
cipal, that  the  agent'a  profits  upon  the  lajiA 
which  be  had  contracted  to  sell  would  have 
amounted  to  a  designated  sunt  had  be  been  per- 
mitted to  perfect  the  sale  thereof,  is  good  as 
agalnat-a  genera!  demurrer;  bnt  If  excepted  to 
becnuse  of  Its  want  of  particularity  tbe  excep- 
tion would  be  sustained,  but  (be  agent  would  be 
allowed  to  amend  by  specifying  tbe  particular 
transaction  out  of  which  soch  damages  re- 
Bulted.  Johnson  V.  Cherokee  Lend  ft  Iron  Co. 
S2  Tei.  838.  18  S.  W.  470. 

And  an  Instruction  In  an  action  tor  the 
loss  of  an  agency  by  a  breach  of  contract  by 
which  one  party  agreed  to  permit  the  other  to 
sell  Its  mlllB  and  mlulni;  property  and  to  exe- 
cute Bucb  papers  as  were  neecBBarj  for  that 
purpose,  by  refuaal  to  execute  papers,  that  tbe 
jury  sbonld  not  take  Into  conalderatlon  pos- 
sible profits  lost  or  tbe  loss  of  ci 


ther 


evidence 


laoo. 
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tbt  mlt  would  hare  been  mads  bnt  for  the  own- 
rfm  conduct  In  relUBlag  to  tlgii  papera.  Ban- 
oalyna  t.  FlorenFe  Mill,  k  Ula.  Co.  TT  Htm, 
289.  28  N.  T.  Bupp.  3.14. 

But  an  allegation  In  an  action  for  breach 
by  ihe  principal  at  a  contract  appolntlne  an 
ascot  to  Hllclt.  lell.  aoi  contract  tor  the  sale 
at  real  estate  belonging  to  the  principal,  tint 
(treela  had  been  constructed  and  the  groonda 
beautlHed,  and  that  mannlactorlei  of  all  kinds 
vera  In  contemplation  and  being  constmcted, 
aod  that  a  large  number  of  people  were  going 
dallT  to  the  place  for  the  purpose  of  buflng 
propertr.  sod  that  If  the  agency  bad  not  be«i 
ccToked  the  agent  would  bave  sold  manj  mill- 
ion dollara'  worth  of  property  during  the  time 
the  contract  was  to  run.  and  that  bis  pro  tits 
would  hare  amouated  to  a  designated  sum,  li  too 
IndeOolte,  and  Is  not  good  ander  general  de- 
mui-rer.  Johnaon  t.  Cherokee  Land  &  Iron  Co. 
SS  Tex.  338.  18  8.  W.  4TS. 

Bo,  the  wrongful  discharge  of  an  agent  bT  >n 
Insurance  companr  during  the  existence  of  the 
eonlmct  of  agency  entitles  him  to  recover,  not 
only  for  commlssiijns  on  premiums  collected 
prior  to  bis  dismlmal,  bnt  also  tor  commisslotis 
on  the  probsble  value  of  renewoJs  on  policies 
olitalned  by  him  apon  wblch  future  premluma 
might  bt  expected,  in  the  ordinary  course  of 
bnalnes*.  to  be  received  by  tbe  company.  Jjtna 
L.  Ina.  Co.  t.  N'eisen.  84  Ind.  34T,  43  Am.  Bep. 
01 ;  Lewis  t.  Atlas  Uut.  L.  Ins.  Co.  61  Mo.  634. 
And  aee  <>Viij.3  v.  National  Liri  Also. 

Tbe  rlpht  of  an  Insurance  company  to  dis- 
charge an  agent  at  any  time  doe*  not  exonerate 
it  from  llahlllty,  where  he  was  engaged  tor  a 
particular  time,  for  commissions  on  premlama 
collected  prior  to  tbe  dlsmlaul  and  upon  future 
premluma,  which  would  in  the  ordinary  course 
of  buslneaa  be  received  by  tbe  company  from 
tbe  work  of  tbe  ogeoc.  JGtna  L.  Ins.  Co.  v. 
XeiKn,  64  Ind.  847,  43  Am.  Rep.  91. 

And  damages  In  an  action  for  breach  of  con- 
tract, consisting  of  wronxfutly  termlnatlag  an 
agency,  are  not  rendered  excessive  by  the  fact 
that  they  are  made  up  ot  profits  or  gains,  where 
they  are  not  remote  or  merely  speculative. 
Niagara  F.  Ino.  Co.  T.  Oreena,  TT  Ind.  GOt. 

And  evidence  In  on  action  against  the  Bu- 
preme  Tent  Blights  of  tbe  Maccabees,  broagbt 
by  one  employed  by  It  to  organise  subordinate 
toits  at  a  designated  price  per  tent,  which 
contract  was  broken  by  the  supreme  Cent  after 
be  bad  performed  part  of  the  work,  showing 
the  proflta  made  an  tbe  contract  while  he  was 
engaged  In  the  work,  and  that  tbe  drst  labor 
starting  tbe  enterprise  was  more  expensive 
than  that  which  followed,  and  as  Co  the  number 
of  Cents  organlied  after  breach  ot  tbe  contract, 
together  wltb  tbe  number  of  members  In  each 
tent  both  before  aod  atCer  the  bleach,  is  sufll- 
dent  In  an  action  for  tbe  breach  to  Justify  tbe 
Jury  Id  determining  the  protlts  wblch  might 
have  been  made,  bat  which  were  lost  to  bim 
by  the  violation  of  the  contract.  Hitchcock  v. 
Supreme  Teot,  E.  ot  H.  100  Ulcb.  40,  68  N.  W- 
«0. 

But  an  agent  of  an  insurance  company, 
wmngtully  discharged  before  the  expiration  ot 
the  period  provided  for  In  the  contract  ot  agen- 
cy, cannoC  recover  in  an  action  for  the  breach 
for  commlSBloD*  which  he  might  have  received 
nnder  bla  contract  from  premiums  on  policies 
which  be  might  have  obtained  ■ubseguenc  to 
Ihe  time  ot  his  removal.  .d<:tna  L.  Ins.  Co.  j. 
Npnen,  84  Ind.  34T,  43  Am.  Sep.  91. 

And  an  esClmat'.  ot  probable  earning!  of  an 
Insurance  agent  after  the  breach  of  concract 
on  Che  part  ot  the  iosurnnce  company  by  terml- 
oat'ng  tbe  agency  before  the  time  limited  In  the 
contract  therefor,  derived  from  proof  of  tbe 
amount  ot  bla  collections  and  commissions  be- 

ii3  L.  R.  A. 


(ore  the  breach  wltbouC  other  proof,  wonid  be 
too  speculative  to  be  admissible  In  an  action 
tor  tbe  breach  for  Cbe  purpose  ot  determlaing 
tbe  amount  of  bis  loss.  Lewis  v.  Atlas  Mut.  L. 
Ins.    Co.    61    Mo.    034. 

Tbe  fact,  however,  that  tba  number  ot  In- 
surance policies  wblch  will  be  renewed  In  tbe 
future  cannot  t>e  ascertained  with  abiolate  cer- 
tainty turnlsbes  no  ground  tor  rejeccing  claims 
tor  commlBBlona  on  renewals  In  an  action  by  an 
agent  tor  damages  for  a  discharge  before  tbe 
expiration  of  the  period  ot  his  agency.  JEtaa, 
L.  Ins.  Co.  V.  Nezsen.  84  Ind.  34T,  48  Am.  HMk 
91. 

And  where  tbe  amount  dne  an  agent  wrong- 
tnlly  discharged  by  an  insurance  company  upon 
renewals  of  policies  obtained  by  bIm  can  be  aa- 
certalned  by  the  uss  of  lite  or  actuary  tables. 
It  Is  not  too  remote  or  uncertain  to  be  recov- 
erable as  damages  tor  the  breach  ot  tbe  con- 
tract ot  agency.     Ibid, 

■     •     ■■  ihown  to  bs  skilled  In  matters 

.  and  to  t>e  familiar  with  the  values 
ot  renewals  of  pollcleo.  may  be  allowed  to  state 
tbe  value  of  the  contract  of  an  agent  wrong- 
fully discharged,  where  he  woa  entitled  to  eom- 
mlaalona  on  premiums  paid,  and  on  probable 
renewals.    Ibid. 

And  the  testimony  ot  actuaries  as  to  what 
would  probably  be  tbe  value  of  renewals  on 
Insurance  policies  already  obtained  la  admissi- 
ble In  evidence  to  be  considered  in  arriving  at 
the  amount  tbe  agent  had  lost  by  the  com- 
pany's breach  of  contract.  Lewis  v.  Atlaa  MuL 
L.    Ina    Co.    61    Ho.    C34. 

And  tbe  tact  that  a  question  aaked  an  expert 
witness  as  to  tba  raloe  ot  renewals  of  Insur- 
ance policies  was  so  broad  as  to  allow  room  tor 
speculation  as  to  what  future  business  tbe 
agent  would  have  probably  secured  fumlsbas 
no  ground  for  rsversal,  where  Che  court  stated 
to  the  Jury  that  evidence  had  been  given  In  re- 
spect to  policies  of  Insurance  wblch  the  agent 
might  have  obtained  subsequent  to  the  time  ol 
bis  renewal,  and  directed  them  to  consider  only 
his  Interest  In  such  policies  as  were  actually 
In  force  at  the  time  of  his  removal  frem  the 
agency.  .Etna  L.  Ina.  Co.  v.  Neioen,  84  Ind. 
347.  48  Am.  Hep.  91. 

So.  while  breach  of  a  contract  on  the  part 
of  tbe  prlDolpal,  by  wblcb  an  agent  Is  given  the 
eiclnalve  right  to  make  loans  In  certsiD  coun- 
ties on  commlssioni  by  making  loans  through 
others,  does  not  entitle  Che  agent  to  recover 
compensation  for  making  loans  not  mentioned 
by  Cbe  terms  of  the  contract,  be  Is  entitled  to 
recover  what  he  would  have  earned  hsd  Che 
contract  not  been  broken,  provided  he  Is  able 
to  show  the  amount  with  reaeonable  eenaluiy. 
Equitable  Mortg.  Co.  v.  Weddlngton,  3  Tex. 
Civ.  App.  373,  21  S.  W.  GT6. 

).  ConlracU  viith  laletmen  and  for  other  aetn' 


Wben  the  compensation  of  an  agent  Is  de- 
pendent upon  the  success  of  his  efforts  In  pro- 
curing a  contract  tor  hla  prlncipei,  and  his  sab- 
sequent  pertormance  ot  tbe  work,  ihe  princi- 
pal win  not  be  permitted  to  stimulate  his  et- 
forCs  with  tbe  promise  of  rewsrd,  and.  when 
the  contract  Is  obtained  and  compensation  as- 
sured. Cerminace  the  agency  for  the  sole  pnr- 
pose  ot  securing  to  himaelt  Cbe  agent's  proflta 
Warren  Chemical  k  Mfg.  Co.  v.  Ilolbrook.  US 
N.  Y.  080.  2.t  N.  E.  BOS. 

Aud  It  haa  been  held  that  a  traveling  sales- 
man paid,  by  the  terms  of  his  contract,  tor  his 
BorvlcPB  by  a  percentage  on  Ihe  amount  of  his 
■ales,  wba  Is  prevented  by  the  wrongful  act 
of  his  employer  Crnm  completing  his  contract. 
Is    entitled    to    recover   of    the    employer    lh« 
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amoaot  be  wonlA  bare  mAde  on  hli  i&lei.  had 
be  been  [wrmltted  to  complete  bla  contract. 
Cranmer  v.  Kobn,  T  B.  D.  217.  64  N.  W.  12S ; 
Re  Patent  Floor  Clotb  Co.  41  L.  J.  Ch.  N.  8. 
476.  26  L.  T.   N.   8.  48T. 

And  tbal  a  planter  iTbo,  for  a  food  conildera- 
tlon,  ergasei  to  ibip  bli  crops  o(  certain  reara 
to  a  factor,  and  violatea  bla  engagement,  will 
tt  bela  liable  to  the  factor  far  commlulonB  on 
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1  wltb  a  compaur  en- 
gaged In  manufacturlns  engines  to  find  purcbaa- 
era  for  lla  englnea.  in  conalderatlon  of  commls- 
■loDS  on  tbe  price  realized,  eipenseB  to  be  borne 
by  hlmaelf,  who  orders  englnea,  which  are  da- 
laye^  by  tbe  company  so  long  that  tbe  pur- 
are  lost.  la  entitled  to  recorer,  not  bis  cammla- 
alona  aa  aucb,  but  daoiagee  measuced  by  thei 


rould  h 


o  bim 


bad  tbe  company  performed 

enaon  r.  Morrla  Hach.  Worka,  69  Mlaa.  232.  13 

So.   634. 

The  prevailing  rule,  however,  would  >ecm  to 
be  that  ■  aaleaman  or  an  agent  wrongfully  dli- 
rharged  would  be  entitled  to  recarer,  not  the 
commlsaloDS  be  would  have  made,  but  the  Tslue 
ot  hia  contract,  wblch  would  be  eatimnted.  If 
Che  evidence  la  aufflctmt,  upon  bla  probable 
commlaalon  or  gains  and  proflta. 

Tbia  rule  was  held  apectacally  In  FIttaburg 
Gauge  Co.  t.  Aahton  VkIts  Co.  184  Pa.  36,  S» 
Atl.  223. 

And  in  Wakeman  t.  Wheeler  &  WUaon  Mfg. 
Co.  101  K.  Y.  205,  B4  Am.  Rep.  676.  4  N.  E. 
304,  and  Bice  v.  Caudle.  71  Ga.  eO^  it  waa 
held  that  loises  suitalned  and  galna  preT«aited 
are  proper  elements  of  damage  In  an  action  for 
breach  of  an  agreement  conferring  a  lole  agen- 
cy for  the  sale  ol  apeclfled  articles  in  a  dealg- 
nated  locality. 

Bo,  the  meaaore  ol  damages  In  an  action  by 
an  agent  (or  the  sale  ot  mineral  water,  against 
his  principal  for  taking  away  the  agency  in  vio- 
lation of  the  contract,  is  the  profit  which  the 
agent  might  have  realized  If  tbe  contract  had 
t>een  performed,  and  evidence  as  to  tbe  amount 
of  sales  made  by  tbe  agent  appointed  to  suc- 
ceed him,  though  not  conclusive.  Is  competent 
to  go  to  tbe  Jury  upon  the  queation  of  damagea. 
Mueller  v.  Betheada  Mineral  Spring  Co.  88 
Mich.  390,  00  N.  W.  319. 

And  tbe  damages  aalTered  from  breach  of  a 
contract  by  which  one  party  vas  to  malie  ail 
•blpmenCa  of  cotton  to  New  Orleans  during 
the  season,  to  tbe  other  party,  which  should 
amount  at  least  to  200  bales,  by  retuMl  of  the 
shipper  to  ship  to  tbe  other  party  more  than 
200  bales,  and  by  shipping  to  other  parties  aft- 
er that  quantity  bad  been  shipped,  would  be 
the  proflt  wblch  would  have  been  made  from 
handling  tbe  cotton  ;  and  where  tbe  commis- 
sions of  a  cotton  factor  are  all  prodt,  or  ratbei 
eamlngs  for  attention,  skill,  and  Judgment,  the 
whole  amount  of  commlseions  can  be  recovered. 
;,  16  Fed. 


And  tbe  wrongful  dlscbarg*  of  ■  traveling 

lesman.   whose   agreed   compensation   wa*   a 

certain  per  cent  on  all  goods  sold,  warrants  a 

recovery   (or  the  contract  percentage  on  wbat 

goods  he  might  have  aold  bad  be  continued  iB 

tbe   employment   until   tbe   expiration   of   tbe 

contract   term,    where  it  appears   that    he   ha* 

worked  for  such  employer  In  the  same  bualnea» 

>r  a   large  part  of  the  territory   covered   by 

I  contract  for  several  years  before  tbe  year 

queatloD.  and  the  evidence  show!  the  total 

ea  ror  the  year  in  qneation  up  to  tbe  time 

of  dlacharge,  and  for  the  previoui  year.      Schu- 

maker   v.   llelnemann,   BO   Wla.   251,   74  N.   W. 
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plalntllT  In  an  action  setting  up  his 
discbarife  by  the  defendants  from  their  employ- 
ment, and  his  expulsion  from  the  office,  which 
he  bad  held  at  their  inatance  and  requeat,  and 
refusal  to  recognise  his  authority  to  act  for 
them  under  such  an  agreement,  or  pay  advances 
made  by  him,  and  that  at  the  time  of  the  breach 
aforesaid  be  was  doing  a  large  and  proBtable 
business  tor  the  defendants,  and  earning  large 
fommlsalons  for  himaeif  therein.  Is  entitled  to 
recover  for  tbe  loss  of  profits  which  be  would 
have  realized,  and  evidence  as  to  the  amount 
of  orders  obtained  by  him  and  eiecnted  tiy  the 
defendants  while  In  their  employ  is  admissible 
under  the  rule  whldi  allows  past  profits  to  be 
proved  aa  a  ttaala  for  tbe  estimation  of  prob- 
able profits,  Aitaro  v.  Davidson,  8  Jones  A  S. 
87. 

And  where  a  traveling  salesman  is  wrong- 
fully discharged  tbree  months  before  bis  time 
expires,  proof  that  he  had  been  a  traveling  sales- 
man tor  the  same  employer  for  the  two  preced- 
ing years,  and  aa  to  his  sales  lor  the  three 
months  preceding,  the  discbarge,  and  as  to  tbe 
number  of  his  regular  cuatotnera  and  his  aver- 
age aalea  and  the  condition  of  the  markets.  Is 
itficlent  to  enable  tbe  Jury,  ( 


0  the  bi 
>   busing 


>  by  • 


der  the 

other  agent  appointed  alter  tbe  breach,  la  com- 
petent on  tbe  question  of  tbe  value  of  tbe  con- 
tract. Pittsburg  Gauge  Co.  v.  Ashlon  Valve 
Co.  164  ra.  36.  39  Atl.  223 ;  Wakeman  v.  Wheel- 
er A  miBon  Mfg.  Co.  101  N.  Y.  ZOS.  54  Am. 
Kep.  676,  4  N.  E.  264. 

And  as  tending  to  show  that  there  was  a 
market  far  the  commodity  to  be  aold  at  tbat 
plere,  and  tbat  the  agent  could  have  done  a 
pro  n  table  bualnese  It  I  be  aRreement  bad  not 
been  broken.  Wnkeman  v.  Wheeler  A  Wilson 
Mtg.  Co.  101  N.  V.  20!>.  54  Am.  Rep.  6T6,  4  N. 
B.  ^64, 
M  h.  R.  A, 


the 


I    the 


be  would  have  made  If 
not  discharged.  Cranmer  v.  Kobn,  7  S.  D.  S4T, 
64  N.  W.  126. 

But  the  opinions  of  witnesses  as  to  tbe  value 
of  an  Bgrcemeat  for  an  exclusive  agency,  and 
the  profits  which  It  or  any  agency  established 
In  pursuance  of  it  could  produce,  and  aa  to  the 
damagea  realised  from  its  breach  and  the 
amount  of  business  that  could  have  l>een  done 
under  tbe  agency,  are  inadmlaalble  in  an  action 
for  a  breach  of  the  contract,  Wakeman  v. 
Wbeeler  &  Wilson  Mtg.  Co.  101  N.  X.  265,  54 
Am.  Itep,  676,  4  N.  B.  264. 

Though  tbe  contrary  was  held  in  Wasbburrt 
V.  Hubbard,  6  Lans.  11. 

In  Wakeman  V.  Wheeler  t  Wllaon  Mfc  Co. 
101  N.  Y.  205,  G4  Am.  Rep.  676.  4  N.  T..  264. 
»t.p™,  Taylor  v.  Bradley,  89  N.  Y.  12ft,  lOO 
Am.  Dec.  415.  tnfra.  X.  g,  waa  crltlclsi>d.  the 
court  eaylng  tbat  It  bad  no  means  of  knowing 
tbat  the  views  therein  expressed  by  Judge 
Woodrutr,  as  to  proof  ot  damagea  by  the  esll- 
matc  of  wilDeHBcB.  were  coincided  In  by  bis 
flseoclatea.  and  that  they  were  not  necessary  to 


.t  bar 


ared  tc 


0  then 


A  traveling  salesman,  however,  who  la  p 
venteil  by  bis  employer  from  completing  bis 
contract,  la  not  entitled  to  recover  tor  tbe  value 
of  blB  monthly  services  aa  salesman  In  general, 
for  the  iiQpipired  time.  Cranmer  T.  Kobn.  7 
S.   D.   247,  64  N.  W.  12B. 

And  the  rule  hag  heen  laid  down,  and  exten- 
sively acted  upon,  tliat  earned  profits  only  can 
lie  recovered;  and  the  extent  of  the  aalea  made 
by  an  agent  Is  admlsflble  In  an  action  brought 
by  him  agalnat  his  principal  tor  breach  ot  tlic 


Wells  t.  National  Ltvb  Absociation  of  Hartfohd. 


mntnct  of  Kgeaey.  by  which  hs  was  employed 
(o  sell  the  priDClpal'i  prod  acta,  aa  tend  lag  to 
ramiib  ■  bnali  for  flilns  bla  compecutlon  lor 
•errlMS  rendered,  bat  not  sa  affording  B  ^Ide 
for  Bsrerlainlng  tutura  or  proapectlre  proQtB. 
rulon  Reltning  Co.  v.  Barton,  TT  Ala.  118; 
WaAbam  t.  Hubbard,  6  Lana.  11. 

The  tbeory  of  Cbls  rule  probably  la  tbat  Ib 
Ibe  particular  Inatancee  ia  whlcb  It  was  applied 
ihe  future  proBta  were  too  contingent,  apecula- 
'Ire.  BDd  nncertaln. 

I'hna,  B  travellns  lalesman  employed  to  sell 
mrnda  upon  commlaalon  and  to  pay  big  own  ei- 
IK-naea.  wbo  la  wroagfally  diacbarged  before  tbe 
•-iplratloD  of  bis  term.  Is  entitled  to  the  same 
<-ompensatIon  for  tbe  remainder  of  tbe  term 
That  be  would  have  realised  If  be  had  cootinaed 
in  the  employment,  and  no  more,  and  hia  meaa- 

tlon  upon  tbe  sale  of  goods  nblch  would  bave 
bfen  effected  by  him  ao  far  aa  they  were  ac- 
'fpted  and  abipped  by  bis  employer,  lesa  tbe 
vnooDt  of  tbe  expenaea  incurred  in  procarlcg 
irderi.  Wlief  r.  Callforola  Hosiery  Co.  (Gal.) 
32  Pbc.  SB. 

And  breaeb  ot  contract  on  the  part  of  a 
maoofacturer  by  falling  to  fltl  orders  from 
■gents  and  wrongfally  terminating  the  aguicy 
-niltlea  the  aceoi  only  to  a  reeovery  of  com- 
mlMloDS  on  sales  actually  made :  and  refusal 
to  permit  teatlmony  In  an  action  for  Ihe  breach 
M  to  hotel  bills.  traveElag  expebsea,  time  spent 
in  caDTasslng,  and  profits  ou  goods  ordered  but 
not  delivered,  ia  not  error.  Bates  t.  Diamond 
'ryalal  Salt  Co.  8B  Neb.  SOO,  S5  N.  W.  2S8 ; 
[>.   M.  OMtorue  *  Co.  T.  BtasaeD.  20  Kan.  T3Q. 

And  where  one  party  purchased  tbe  property 
of  another  used  In  rarrylug  on  tbe  business  of 
1  abirt  and  collar  factory,  and  the  vendor,  in 
i-onilderatlon  tor  tbe  sale,  agreed  to  farnlah  tbe 
venilee  orders  for  goods  to  be  maoafactured 
within  a  year  to  tbe  amoont  of  (SO.OOO.  aod 
TO  furnish  materials  and  pay  10  per  cent  be- 
Tond  tbe  coat  of  oiBterlalB  and  all  eipenaea  of 
manofaRturing.  and  the  vendor  failed  to  supply 
Rpcb  ordera.  supplying  only  a  limited  amoont, 
Ihe  purchaser  ia  entitled  to  recoier  as  damages 
the  i<erceDtage  apeclBed  on  tbe  amount  which 
(he  ordera  fell  short  of  the  (30.000,  but  the 
10  per  ceot  which  the  purchaser  was  to  re- 
reive  ia  to  be  Incloded  aa  part  of  the  eipeose  of 
nUDufBCtnrlng,  thus  reducing  the  percentage 
10  per  cent  tksreon.    Cramer  v.  Metx,  5T  N.  Y. 

So,  a  person  employed  under  a  aalary,  with 
I  further  provialoD  Uiat  he  should  receive  a 
'^mmiavlon  on  the  eitcas  of  a  certain  quantity 
''f  ^oods  sold  lb  a  year,  cannot  claim  and  re- 
-ovFF  eommlaalona  on  the  gooda  he  might  have 
•old  If  sllowed  to  remain  In  the  employment 
f«r  tbe  full  year,  aa  damages  for  breach  of  the 
''intrsct,  aa  they  are  too  apecnlatlve  and  con- 
.W^urBl.  Stem  v.  Rosenheim,  ST  Ud.  603,  10 
.HI    221,   307. 

And  one  who  employs  a  traveling  aaleiman 
-1  sell  his  goods  upon  commiaalon,  and  atter- 
■  irdn  wrongfully  dlacharges  him.  cannot  be 
^<d  liable  to  the  aalesman  for  proSta  be  might 
tiavF  realised  In  serving  others,  when  sucb  ei- 
ra  services  did  not  enter  Into  tbe  contract  be- 
isreo  the  parties;  and  cannot  be  held  liable  for 
jrospectlve  sales,  by  tbe  saieaman.  of  gloves 
Airinf  the  remainder  of  Che  term  ot  employ- 
Beat,  which  tbe  aaleaman  carried  for  another 
MTty  aa  a  side  line,  which  be  waa  unsble  to 
KU  beeauae  of  the  termination  ol  bla  employ- 
■ent.  Wiley  ».  Caiifomia  Hoalery  Co.  (Cal.) 
nPBC  BZ3. 

And  proDta  will  not  be  allowed  tor  breach 
It  conttact  of  employment  of  a  traveling  aalea- 
naa.  where  tbe  smonnt  of  bis  commlsslouB  de- 1 
I'sded.  not  merely  on  Che  number  and  amount 
»  L.  R.  A. 


ot  aalea  be  might  make,  bnt  also  on  the  pro- 
portional auautlty  of  tbe  two  classes  of  goods 
be    Bold,    hie    rommlsslona    being    dllterent    on 


energy,  and  industry  with  which  he  prospcuted 
the  buslneaa,  the  time  employed  In  effecdng 
different  sales,  and  upon  tbe  acceptance  of  sales 
by  hia  employers,  as  the  profits  In  auch  caae 
would  be  probable,  apeculatlve,  and  conjectural. 
Brlgbam  v.  Carlisle,  78  Ala.  243,  IW  Am.  Rep. 
28. 

And  breach  by  a  coal  company  of  a  contract 
lo  appoint  a  person  lla  eiclnslve  agent  for  a 
dcalgnated  vicinity  lor  the  sale  of  a  partlcalar 
kind  of  coal  upon  specltled  terms  and  condl- 
tlona  entltlea  the  agent  to  recover  ot  the  coal 
cnmpatiy.  aa  damagea.  the  eipeneea  properly  Id. 
curred  and  paid  out  In  preparing  tor  the  eie- 
cutloa  of  the  contract,  but  not  tbe  net  proQts 
he  would  have  made  on  tbe  sale  of  ttie  coal, 
where  It  does  not  appear  whether  the  terms 
and  conditions  ot  tbe  contract  would  have  been 
compiled  with,  as  auch  damages  would  be  un- 
certain and  apeculatlve.  Allison  v.  Tennessee 
Coal,  Iron  A  R,  Co,  (Tenn.  Cb.  App.)  4a  3.  W, 
348. 

In  the  above  case.  Smith  v.  O'Donnell.  8  Lea. 
408.  lupm.  III.  b.  4,  a,  was  dlstlngulabed  upon 
the  ground  tbat  tbe  word  ■■proBte"  Is  there  used 
aa  marking  tbe  difference  to  a  contractor  be- 
tn-een  the  cost  to  bim  of  doing  tbe  work  and 
Ihe  price  to  be  paid  tor  it,  tbe  court  being  care- 
ful to  dial Ingn lab  between  such  a  cane  and  prof- 
its contingent  upon  future  bargains  or  stipala- 
tlons  or  states  of  the  market. 

Nor  can  tbe  proflts  which  might  be  conjec- 
tured as  the  probable  results  ot  a  oinvasaer's 
labors  be  recovered  a*  damagea  In  an  action 
for  breach  of  a  contract  to  solicit  advertising 
patronage  for  hoCelreglater  books  for  a  period 
of  years,  as  ancb  proBts  are  purely  specaJstive. 
Hair  t.  Barnes,  20  III.  App.  5S0. 

And  the  damages  which  a  broker  can  recover 
for  a  breach  of  contract  for  tbe  purchase  of  a 
quantity  of  Iron  la  the  difference  between  the 
contract  price  and  the  value  ot  the  goods  at 
tbe  market  at  tbe  time  and  place  of  delivery. 
and  eommlaalona  on  a  resale  thereof  cannot  be 
recovered  where  the  contract  of  sale  waa  com- 
pleted before  tbe  vendor  was  Informed  of  any 
resale.     Andrewa  v.  Itlmrod,  ST  111.  App.  124. 

And  while  a  broker  employed  by  tbe  direc- 
tors of  a  public  company  to  dispose  of  the 
Kharea  therein  upon  an  agreement  tbat  be  was 
to  receive  £100  down  and  £400  more  when  all 
tbe  abares  were  allotted.  Is  entitled  to  recover, 
where,  by  the  anbaequent  act  of  tbe  directors 
without  any  defaolt  on  hia  part,  the  company 
waa  wound  up  before  all   the  abates  wen     " 


of.  for  tbe  a 


which 


by 


their  wrongful  act,  where  both  parties  appea 
to  have  acted  Id  perfect  good  faith  a  recov 
ery  for  such  sum  as  the  Jury  or  the  court  sub 
Btltuted  for  It  shall  deem  reasonable  ahould  b 
Eiualalned.     Incbbald    v.      Western      Nellgberr; 


k,  Beltreen   altomty   and   cHent. 

An  altoraey  whose  contract  of  employmen 
la  broken  by  the  client  before  tbe  aervlces  ar 
.completed  would  seem  to  be  entitled  to  recovp 
for  tbr>  prolila  be  iroiild  have  made  If  tbe  con 


I   diligence:    though    i 


.oogle 
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TbaB,  while  tbe  general  rule  ■■  to  the  meamra 
ol  damagea  for  &  breach  of  contract  la  that  the 
actual  lose  sasCalned  will  coDnlit  of  the  value 
of  the  aervlcea  rendered,  and  the  dama^ea  ana- 
talned  by  the  reCuaal  ta  allair  perCormance  of 
the  teat  o(  the  contract,  where  the  contract  is 
one  lor  leRal  aervlcea  broken  by  a  settlement  of 
the  claim  by  the  client  ao  that  there  la  do  mode 
left  o(  ascerUlnlDg  the  damage,  the  measure 
to  be  adopted  la  the  price  agreed  to  b«  paid. 
Baldwin  i.  Bennett,  i  Cal.  S93. 

And  an  attorney  under  a  apeclal  contract  tor 
legal  eerrlcea  tor  a  percentage  of  the  recovery, 
who  holds  blmseU  continually  ready  to  aerre 
when  wrangfoUy  prevented  by  the  client  from 
rendering  the  aervlcea,  can  claim  the  whole 
mmpenaatloD  agreed  Upon,  subject  to  abate- 
ment for  aueh  eipenaea  aa  would  In  the  nat- 
nral  course  of  eventa  have  been  Incurred  by 
him  If  the  aervlcea  had  been  continued.  Brodle 
T.  Watklna,  US  Ark.  MC,  34  Am.  Hep.  49. 

But  a  Arm  of  lawyers  who  contracted  with  a 
cllrat  to  carry  on  a  case  and  to  receive  as  com- 
penaatlon  tlOO  certain,  a.nd  f  100  more  If  they 
won  the  case,  la  entitled  to  recover  upon  set- 
tlement of  the  cajM  by  tbe  client,  not  the  whole 
amount  of  the  contingent  tee,  but  eucb  damage 
by  way  of  compensation  for  tbelr  time  and 
trouble  and  attention  aa  they  are  reaaonably 
worth,  and  also  for  any  loss  or  injury  wblch 
may  have  been  anatalDed.  the  whole  not  ex- 
ceeding the  entire  amount  stipulated  for. 
Polsley  V.  Anderson,  7  W.  Va.  202,  3S  Am.  Bep. 

Aod  where  ■  aolldtor  and  promoter  of  a  com- 
pany tor  making  a  terry,  erecting  gaa  works, 
etc.,  entered  Into  an  agreemeDt  with  a  lajid- 
owner  for  tbe  parchase  of  premlMs,  Including 
a  terry,  the  vendor  agreeing  to  fumlab  an  ab- 
stract of  title  wlthla  a  designated  time,  show- 
ing good  title,  after  which  the  company  was 
provisionally  registered  by  tbe  solicitor  as  Ita 
promoter,  and  the  abstract  when  produced 
showed  the  existence  of  encumbrances  upon 
tbe  property,  in  conseQnence  of  which  the  asso- 
ciation could  not  proceed  with  Its  object  and 
waa  Anally  dlswlved,  the  solicitor  ia  entitled 
to  recover  from  tbe  vendor  tbe  cost  of  prepar- 
ing, Btamplng.  and  entering  Into  the  ^reement, 
and  the  expense  of  investigating  the  title  and 
endeavoring  to  procure  a  good  title,  and  to 
procare  ■  conveyance  thereof,  but  not  for  tbe 
expense  of  preparing  the  deed  of  settlement  and 
registering  It.  or  of  otherwise  proceeding  to  act 
l»efore  ascertaining  whether  the  vendor  could 
or  could  not  complete  his  contract,  or  for  the 
profits  he  would  have  derived  from  being  em- 
ployed as  solicitor  by  the  aasoclatlon.  or  for 
tbe  loss  of  proflts  from  tbe  granting  of  the 
lease  and  eatabllshment  of  the  association,  or 
(or  any  sdvautage  which  he  might  have  de- 
rived from  his  time  and  labor  bestowed  In  the 
formation  of  the  association.  Hansllp  v.  Pad- 
wick.  S  Bxcb.  eiB,  IB  L.  J.  Excb.  N.  8.  S72. 


t.  For  oompeiisoHon  Jtateit  < 


■hare  of  proflti. 


The  casee  here  considered  are  not  partner- 
ship cases,  but  cases  for  the  recovery  of  com- 
pensation for  servicea  to  be  paid  tor  by  fixing 
tbe  amount  at  a  proportionate  ahare  of  the 
pioets  of  tbe  business.  Fattnerablp  eases  ore 
omitted  becaase  tbe  proflts  of  a  partnership  are 
□ot  recovered  aa  damages,  but  rather  as  the 
property  ot  tbe  Injured  partner  In  the  handa 
of  the  other.  In  casea  of  compensation  tor 
services,  based  upon  a  share  of  the  proBts  of 
a  bualness,  hon-ever,  the  recovery  Is  tor  dama- 
ges tor  breach  ot  contract  measored  by  the 
profits.  But  while  the  proflts  are  the  meas- 
ure ot  damages  In  such  coses,  it  Is  to  be  noted 
that  no  recovery  can  be  had  If  they  are  con- 
.teetural,  contingent,  or  imcertBlD. 
«3  L.  R.  A. 


Thus,  If  It  appears.  In  an  action  for  breach 
of  contract  from  wblcb  a  ahare  of  tbe  profits 
of  a  business  woold  have  accrued,  that  while 
the  business  continued  proBts  were  made,  and 
the  amount  ot  auch  proflts  Is  abown,  and  that 
evidence  Is  followed  up  by  such  proof  as  would 
warrant  tbe  court  In  concluding  that  a  further 
prosecution  of  the  business  would  result  Snb- 
stantlally  In  tbe  some  way.  the  proof  of  the 
amount  actually  received  Is  competent,  and  fur- 
nishes a  baala  npon  which  subsequent  proflts 
may  be  calculated.  Lavens  v.  Lleb,  13  App. 
Dlv.   4S7.  42   N.  Y.   Bupp.  DOl. 

And  an  agent  under  an  agreement  with  hla 
principal  to  prosecute  speclfled  enterprises,  tbe 
agent  to  receive  no  compausatlon  tor  services 
except  a  share  of  the  proBts  arising  there- 
from, wbo  renders  services  and  expends  money 
and  Is  then  discharged  by  the  principal  without 
cictise  or  reason.  Is  entitled  to  recover  such 
compensation  or  damagea  as  would  be  equal  In 
nmount  to  his  share  of  tbe  proflts  wblch  would 
have  resulted  from  a  full  performance.  Dnr- 
kce  V.  Gnnn,  41  Kan.  498,  21  Vac.  63T ;  Beck 
V.  nest.  67  Ala.  21S.  8  Bo.  TO ;  Dennis  v.  Hax- 
fleld,  10  Allen,  138 ;  Singer  Mfg.  Co.  v.  Potta. 
59  Minn.  240,  Bl  N.  W.  23 ;  Wiggins  v.  Oraham, 
Bl  Mo,  17:  Goldman  v.  Wolff,  8  Mo.  App.  490: 
Treat  v.  Hlles,  SI  Wla  280.  BO  N.  W.  89S; 
Clark  V.  Gilbert,  2B  N.  Y.  279.  84  Am.  Dec.  1S». 

Ro,  where  a  contract  Is  entered  Into  between 
a  principal  and  agent  under  which  a  large 
quantity  of  landa  Is  to  be  purchased  Id  the 
name  of  the  principal,  the  agent  to  take  the  care 
and  agency  of  auch  lands  and  make  no  charge 
for  commissions,  diligence,  skill,  or  personal 
services,  and  after  the  principal  la  paid  hla 
original  investment  and  10  per  cent  Interest 
thereon  from  the  proceeds  ot  the  sales  of  the 
lands  tbe  agent  is  to  have  halt  of  the  residue 
for  his  services,  and  Is  to  be  the  sole  agent  for 
the  sale  ot  the  lands  for  a  designated  term, 
and  the  principal  dies  leaving  a  will  by  which 
he  devises  the  lands  to  certain  other  persons 
making  no  provision  for  carrying  out  tbe  con- 
tract,—the  death  of  the  principal  revokes  the 
authority  o(  the  agent,  thereby  rendering  It  Im- 
possible for  him  to  sell  tbe  lands  within  the 
time  limited,  and  each  revocation  entitles  the 
agent  to  recover  auch  compensation  in  damages 
aa  will  be  equal  In  amount  to  hla  ahare  of  tbe 
profits  which  would  have  resulted  had  the  lands 
been  sold  by  him.  Hawley  v.  Smith,  4B  Ind. 
183. 

And  tbe  measure  of  damages  suffered  by  one 
wbo,  having  erected  a  mill  upon  tbe  land  ot 
another,  contracted  with  him  to  continue  to 
keep  the  mill  In  good  order,  and  receive  for  hie 
services  one  third  of  tbe  toll  arising  from  run- 
ning the  ssme,  and  have  the  privilege  of  gin- 
ning his  cotton  and  threshing  bis  grain  free, 
wblch  la  broken  by  an  unauthorised  aate  by 
the  owner  of  the  land.  Is  not  the  value  ot  the 
labor  of  the  Injured  party  on  the  mill  at  tbe 
time  of  the  sale,  but  the  value  of  one  third 
of  tbe  toll  with  the  privilege  ot  ginning  his  cot- 
ton and  threshing  his  grain  toll  free,  less  the 
value  ot  the  services  necessary  on  his  part  to 
keep  the  mill  and  machinery  In  running  order. 
Lecroy  v.  Wiggins,  81  Ala.  IS. 

And  the  books  ot  a  merchant,  kept  by  bis 
clerk,  are  proper  evidence  on  either  side  In  an 
action  by  the  clerk  agalnat  the  merchant  for 
breach  of  contract  by  which  the  merchant  was 
to  pay  him  one  third  ot  the  net  proBta  of  the 
baslneaa  as  compensation,  to  ahow  tbe  amount 
ot  proflts  of  tbe  business :  but  where  the  book* 
bad  been  kept  by  the  clerk  and  he  had  the 
management  of  tbe  buslneaa,  the  merchant 
would  have  the  right  to  prove  that  false  and 
fraudulent  entries  had  been  made  on  tbe  books 
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bf  tk*  Clark,  ^owlns  proflta  thst  did  not  rtallj 
exirt.     WIstlua  t.  Orahui,  01  Mo.  IT. 

So,  aalea  of  compremMI  jeait,  mad*  b;r  M 
•mplorer  uudar  ■  contract  with  an  employee, 
by  wlileb  be  was  to  be  psid  b;  a  certain  per- 
cciiUo  of  the  proflta  for  a  itated  period, 
tboDfb  net  In  tbemaelTea  a  tma  Indlcatloo  of 
•alea  which  woald  be  Ukalj-  to  be  made  after  a 
bnacb  of  the  contract  oa  tht  liart  of  tUe  am- 
pkiyer,  b;  pravantlng  the  emploree  from  con- 
tlnolDC.  mBj  be  taken  Into  cooatderatloa  br 
the  JBTj  In  ao  action  for  tbe  breach,  with  other 
evidence  ■bowing  tbe  probabllltr  of  the  In- 
crease or  deereaae  of  the  bualneea.  oa  affected 
b;  eomiictltlon,  tiactuatlon  of  frelsht.  or  athar 
caoK.  for  tbe  parpoaa  of  determinlDS  tbe 
amount  actDall;  loat  by  the  amplayee  bj  tbe 
breach  of  the  contract.     Ooldman  t.  Wollt,  0 

Where  the  qwctal  damacea  alleged  In  an  ac- 
tion for  breach  of  contract,  however,  wonld  be 
a  wbKte  of  tbe  prodta  or  of  the  value  of  wheat 
ralaed,  there  ahould  be  dedaeted  from  sneb 
amount  the  reaaanabla  ralna  of  the  labor 
which  the  plaintiff  would  have  been  required 
(o  perform  Id  lowing  and  harveatlng  tha  crop. 
LiDdler  V.  Dempaey,  45  lod.  S4S. 

And  In  eatlmatlny  tha  proflta  under  an  aa- 
alsnmetit  of  a  patent  containing  an  agreement 
that  the  aaalgnor  ahould  have  the  beneficial 
enjoyment  of  one  tenth  of  all  tbe  proDti  that 
alight  be  derived  by  the  aaslgnee  from  the  awe 
or  emirio^meat  of  tha  inveatlon,  where  the  uee 
of  tbe  patent  covera  the  entire  bualness,  tbe 
total  aalea  of  the  product  of  the  bualueai  are 
taken,  and  from  theae  are  deducted  all  legiti- 
mate coata  and  cbergea  of  the  manaficture  and 
■ale.  Carry  t.  Charlss  Warner  Co.  2  Manr. 
(Del.)  S8,  42  Atl.  420. 

And  to  entitle  a  traveling  aalemiAn  to  re- 
cover proflta  on  agreementa  tor  later  mica,  not 
completed  at  the  time  of  the  breach  of  the 
contract  giving  him  half  the  proflta  on  aales 
effected  through  hla  agency,  the  negotlatlona 
muat  have  proceeded  ao  far  that  It  can  be  aa- 
certained  with  certainty  that  the  aalea  will  be 
made,  and  their  extent.  Hera  expectancy, 
donbtfnl  offera,  or  other  vague  or  Indefinite  aa- 
■araocea  of  Intention  to  pnrchaae,  without  ex- 
preaalon  of  gnantlty  or  value,  are  apecnlatlva, 
and  not  recoverable.  Beck  v.  Weat,  87  Ala. 
21 S.  e  8o.  70. 

And  h«  cannot  recover  for  the  loei  of  com- 
mlaaloni  be  wonld  have  earned  It  permitted  to 
contlnne  In  tbe  aervjce^  or  for  lota  of  credit 
csDaed  by  the  diacharge,  or  for  money  expended 
In  preparation  for  the  work.  Beck  v.  Weat, 
91  Ala.  313,  9  8o.  190. 

And  breach  of  a  contract,  by  the  terma  of 
which  the  defendant  waa  to  furnlah  Ice  at  an 
agreed  price,  and  the  plaintiffs  were  to  make 
•ale*,  and  the  proflta  were  to  be  equally  divided. 
«ntlllea  the  plaintiff  to  recover  one  half  of  the 
proflta  npon  tbe  Ice  acCaally  delivered,  bnt  not 
oDB  half  of  tbe  proflta  of  tee  aold  whether  de- 
livered or  not.  Ball  t.  Stewart,  GS  I  wa.  681, 
13  K.  W.  741, 

So,  while,  under  an  agreement  upon  tbe  part 
of  a  theater  manager  to  famlah  a  theater  for  a 
dealgnated  number  of  performancea.  and  take 
In  conalderatlon  therefor  M  per  cent  of  tbe 
tiuaa  recelpta  reallied  from  performancea, 
which  la  broken  by  failure  to  rnmlah  the  thea- 
icr,  the  proata  are  not  luSlclently  aaaceptl- 
bla  of  proof  to  be  recoverable,  ezpenaea  In- 
cnrrad  In  tbe  preparation  to  provide  the  per- 
formanca  ahoQld  be  allowed.  Bematetn  v. 
Hacck,  ISO  N.  Y.  8M,  29  N.  S.  255,  AOIrmlng 
54  Hon.  034,  8  N.  Y.  Snpp.  944. 

Wtiere,  however,  the  proflta  are  entirely  apec- 

nlallve  and  un — — -   — ■  -*■- 

menta  In  tha  ei 
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'  be  eatlmatod  with  greater  certainty,  tbeM  will 
be  adopted  aa  the  baata  of  eatimatlon  ta  the  ex- 
clualon  of  the  proflta. 

Thna,  tbe  meaaura  of  damagea  for  breach  br 
a  lewlng  machine  manutBCtDrer  o(  a  contract 
with  a  dealer,  by  which  the  dealer  waa  to  ei- 
clnalvely  aell  the  aewlng  machlnea  of  the  man- 
ufacturer In  a  designated  vicinity  and  receive 
a  dealsnated  per  cent  tram  the  eatabllahed 
rental  price  of  tbe  machlnea,  by  aelUng  to  otb- 
era  In  that  vicinity  at  a  maeh  lower  price,  la 
tbe  value  of  tbe  dealer'a  time  daring  the  pe- 
riod he  waa  employed  under  the  contract,  ea- 
tlmatod without  reference  to  the  proflta  with 
reaaonable  eipenaea  added,  leaa  the  anm  be  ac- 
tually earned  during  the  time.  Wllaon  Sewing 
Mach.  Co.  V.  Sloan,  50  Iowa,  S0T. 

So.  where  a  contract  waa  entered  Into  by 
which  one  waa  emplojed  aa  a  clerk  for  a  dea- 
lgnated period,  under  an  agreement  by  whldi 
he  waa  to  receive  a  dealgnated  portion  of  tha 
net  proflta  of  the  baalneaa.  which  waa  to  be  not 
leaa  than  tttS  per  week,  and  before  the  comple- 
tion of  the  period  the  employer  dlacharged  falm 
and  prevented  him  from  performing  hla  agree- 
ment. In  the  abaence  of  evidence  ot  proflta  the 
apeclflc  aum  weekly  axraed  upon  will  fnmlah  a 
criterion  from  which  the  damagea  may  be  eitl- 
mated,  and  may  properly  be  conaldered  as  a 
reiiRonable  companaatlon  for  the  breach  for  the 
period  during  which  tbe  clerk  remained  unem- 
ployed under  the  contract.  Clifford  V.  Waten, 
AT  N.  Y.  eo. 

IT.  Parfner^Mp  MHtlraola. 

While  proflta  of  a  partnerablp  already  earned 
an  recovered  by  a  partner  on  an  accounting, 
not  ae  damage  for  any  breach  ot  contract,  but 
BB  property  belonging  to  him,  and  caaea  with 
refereni.'e  thereto  are  therefore  not  within  the 
irope  of  thia  note,  an  action  by  a  partoer 
agalnat  a  co[>artner  tor  breach  of  the  partneis 
ibip  agreement  or  of  aome  agreement  with  re- 
lation [hereto  aeeklng  to  recover  for  proflta 
which  might  have  been  made  If  it  had  not  been 
for  the  breach,  la  plainly  an  action  tor  dam- 
SKea.  meaaured  by  eatlmated  future  proflta,  and 
caaea  of  that  character  are  here  Included.  And 
It  will  be  Been  that  In  aucb  caaea  a  recovery 
may  be  had  If  the  breach  conalBta  In  aomethlng 
other  or  more  than  a  mere  failure  to  fnrnlab 
funds  aa  agreed,  and  If  the  proflta  are  reaaon- 
ably  Buiceptible  at  eatimatlon. 

Thua,  the  object  of  a  commercial  partner- 
ahip  la  profit,  and  the  loaa  of  the  profits  a  part- 
oershlp  would  have  made  daring  a  atlpuialed 
term  of  tbe  partoerBhip  la  a  proper  aubject  of 
compenaellon  for  breach  of  the  partnenhip 
contract.  Bagley  v.  Smith.  18  Bow.  Pr.  1,  10 
N.  V.  480,  81  Am.  Dec.  T5S. 

And  the  measure  of  damage*  for  the  wrong- 
fnl   disaolutlon  ot  a   partnerablp  by  a  partner 
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-ship  la  the  actual  money  value  of  the 
Injured  partner' a  intereat  In  tbe  contract  at 
the  time  of  tbe  breach  ;  and,  aa  tending  to  ahow 
anch  value,  the  actual  atate  and  condition  ot 
the  partnerthlp  property,  buaineaB,  and  aiaeta 
Bt  the  time,  together  with  proof  aa  to  aclnal 
reeulta  arcompilahed.  whether  of  profit  or  loaa, 
or  both.  In  tbe  paet,  would  tie  competent  evi- 
dence ;  but  it  would  not  be  ate  lo  go  lieyond 
this  Into  tbe  region  of  conjectural  proflta. 
Belter  v.  Morton.  OS  Pa.  229. 

So,  breach  of  an  agreement  between  a  pub- 
liaher  nnd  an  author  that  a  literary  work  pre- 
pared by  the  author  should  be  publlahed  at  tha 
expense  of  the  pubiiaber,  and  that  tbe  proflta 
ahaiiid  be  divided  between  them,  by  the  act  of 
the  author  of  refusing  to  aupply  farther  ma- 
teriala  and  manaacrtpt,  aatboriiea  an  action  at 
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law  by  tb«  pnbliBber  a^Inat  th«  ■athor,  ai 
•neb  an  action  la  not  an  action  tin  the  recoT- 
erj  of  partnership  proflts,  bat  for  tbe  act  of 
the  author  In  lefnalog  to  contrlbnte  hli  labor 
toward  th«  attalnmeot  of  tbe  proflCa  to  be  aub- 
sequentlr  dlTlded  between  tbe  partlea.  Oala  v. 
Leckle,  2  BMrkie.  lOT. 

And  tbe  termination  at  ■  partnenblp  be- 
tween B  puMlaber  and  an  editor,  b;  tbe  terma  of 
which  tbe  editor  was  to  fumlab  all  tbe  nece>- 
aai7  material  tor  tbe  pabllcatlon  i^  a  newa- 
paper  and  for  Job  work  for  the  once  for  one 
year,  and  the  pDbllaher  was  to  pnbllab  and  mall 
tbe  newspaper  and  do  all  tbe  Job  work  of  tbe 
office  for  the  term,  by  the  selanre  of  the  preasea, 
type,  material,  etc,  nnder  execution  against 
tile  editor,  warranta  a  recoverr  by  tbe  pab- 
llaber  against  tbe  editor  of  damagea  for  proflta 
loat  by  the  breach  at  the  agreement.  Bant  t. 
Relllr.  BO  Tex.  B8. 

And,  where  land  la  purchased  br  two  per- 
sona under  the  agreement  that  It  ■ball  be  held 
tor  the  purpose  of  apeculatlon,  the  one  party 
adTanclng  and  furnishing  tbe  purchase  money 
and  tbe  other  contributing  his  time  and  serrtcea 
In  tbe  management  and  control  of  the  premises, 
In  tbe  letting,  leasing,  surrerlng,  and  selling 
tbe  same,  tbe  net  proBta  to  be  equally  divided 
between  them,  and  the  party  edTsnctng  tbe 
money  afterwards  retuaea  to  allow  the  other 
to  hSTe  anything  to  do  with  the  land,  and  de- 
nies his  rights  under  the  contract,  the  jury.  Id 
an  action  for  tbe  breach,  sboald  llrat  ascer- 
tain tbe  reasonable  measure  of  cash  value  of 
tbe  land  In  controTersy  at  the  time  of  the  ro- 
podlatloQ  of  the  plaint  1  IT  a  rights,  and  deduct 
the  amount  ot  purchase  mooey  and  all  neces- 
sary eipenaes  paid  by  or  for  tbe  defendant  tor 
tbe  land,  and  tbe  balance  remaining  will  con- 
stitute the  profits,  wblch  should  be  equally  di- 
vided between  them,  one  halt  of  wblcb  the 
plalntlir  woold  be  entitled  to  recover.  Clark- 
son  V.  Whltsker,  13  Tea.  Civ.  App.  183.  8S  S. 

Bo.  evidence  of  the  amount  ot  past  proBCa  of 
a  partnership  business  may  be  considered  by 
the  Jury  In  an  action  tor  breach  of  covenant  to 
continue  the  partnership,  as  bearing  upon  tbe 
future  proQta  recoverable  for  the  breach.  Bsg- 
ley  V.  Smith,  10  N.  Y.  489,  61  Am.  Dec  706,  IB 
How.  Pr.  1. 

Aud  the  testimony  of  tbe  plaintiff  In  an  ac- 
tion for  damages  for  brescb  ot  a  copartnership 
agreement,  that  tbe  buslneaa  at  the  firm  was 
prosperous  and  Increasing  at  tbe  time  of  the 
dlsaolutlon,  and  tbat  there  were  no  signs  of 
dlmluntlon ;  and  a  statement  by  the  bookkeeper 
ot  the  firm  showing  a  proOt  for  tbe  preceding 
two  months,  ot  a  atated  amount,  and  a  stste- 
ment  by  the  defendant  In  a  letter  tbat  tbe 
books  at  the  Dm  showed  a  proat  of  a  certain 
amonnt  per  month, — are  aufflclent  to  go  to  the 
Jury  as  evidence  that  there  woold  have  been 
profits  If  the  partnerablp  had  not  been  dissolved 
and  the  business  had  continued.  Dart  t.  Laim- 
beer,  JOT  N.  Y.  80*.  H  N.  E.  2B1. 

And  testimony  In  an  action  tor  breach  ot  a 
contract  to  open  and  work  a  stone  quarry  on 
Joint  account,  broken  by  one  ot  the  parties  bav- 
Ing  the  title  In  bis  own  name  by  Belling  the 
samp,  given  by  the  purchaser  thereof  as  to  the 
price  of  Btooe  snch  a  a  that  quarry  produced. 
and  that  It  bad  doc  materially  changed  In  tbe 
marketis  In  which  tbe  output  of  the  quarry 
was  cbleny  sold,  and  aa  to  what  be  expected 
and  hoped  to  make  ont  of  the  quarry  for  a 
year  or  more  to  come,  fumlshea  a  reasonably 
substantial  and  sate  basis  upon  which  to  assess 
the  value  ot  prospective  proBts  to  warrant 
their  allowance  aa  damages.  Treat  v.  Hlles. 
81  Wis,  280,  50  N.  W.  888. 

Itnt  opinlona  Of  witnesses  as  to  the  vsloe  ot 
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an  agrecmuit  for  a  partnership  Id  *  Uanery 
ore  Inadmissible  tn  an  action  (or  a  vlolatloD 
of  the  agreement  before  the  period  of  Ita  ter- 
mination. Reed  V.  McConnell,  101  N.  ¥.  2T0, 
4  N.  E.  718. 

And  the  Jury  In  an  action  for  the  prematura 
dlsaolutlon  ot  a  partnersblp  In  violation  of  con- 
tract. In  estimating  tbe  damage*  of  tbe  party 
Injured,  should  consider  all  tbe  eontlogencle*  ■ 
to  wbtch  the  business  carried  on  was  anbjected. 
In  determining  the  qnestloa  Ot  tbe  probable 
amount  ot  profits  which  would  have  been  made 
had  the  business  been  continued,  and  what  waa 
the  reasonable  and  probable  pecuniary  loas  soa- 
talned  In  consequence  of  the  dlaaolutlon.  Hnn- 
tar  V.  Land.  81*  I-a.  288. 

And  ordinarily  where  Ode  partner  falls  to 
fumlab  hiB  agreed  share  of  the  partnership 
funds  the  only  damage  for  which  he  la  liable 
tor  such  failure  Is  Intereat  on  the  money  due 
and  withheld :  and  be  cannot  recover  tor  dam- 
age or  loss  of  profits  from  not  furnishing  aucb 
capital.  Krapp  v.  Aderholt,  42  Kan.  24T,  31 
Pac.  lOftS :  Delp  v.  Edlla.  ISO  Pa.  2S,  43  Atl. 


the  Buceeasful  performance  of  a 
tween  tbe  Arm  and  a  railroad  company,  and 
biB  subsequent  surrender  of  tbe  contract  for 
cancelation,  wherry  tbe  other  partner  lost 
great  gains  and  proflts  which  would  otherwise 
have  accrued  to  him  aa  his  share  ot  tbe  Brm 
proBts,  does  not  warrant  •  recovery  In  a.u  ac- 
tion St  Isw  by  the  one  partner  against  the 
other,  where  It  appears  tbat  tbe  firm  was  ac- 
tually formed  to  do  business  as  sach.  In  sueb 
ease  the  wrong  can  only  be  aacertalned  and 
remedied  after  a  final  settlement  o(  the  affairs 
of  the  firm  In  equity.  Bockmaater  t.  Gowen, 
81  111.  IBS. 

So.  damages  for  profits  wblcb  wonld  probably 
have  been  made  by  higher  prices  subsequently 
oblslnable.  for  breach  of  an  agreement  to  con- 
tinue a  partnerablp  tor  the  purpose  of  manufac- 
turing and  selling  vinegar  tor  five  years,  are 
not  sufflclently  certain  for  recovery,  and  tbe 
Jury  should  not  consider  the  present  and  the 
probable  future  rate  of  prices  during  the  bal- 
ance of  tbe  partnership  contracUd  for.  Tan 
Ness  V.  Fisher,  S  Lana.  230. 

Id  the  above  case  Orlflla  v.  Colver.  16  N.  Y. 
480.  68  Am.  Dec.  118,  «upn>,  III.  s.  2,  d,  and 
lUgley  v.  Smith.  10  N.  Y.  488.  61  Am.  Dec.  TDS. 
supra,  were  distinguished  upon  the  ground 
tbat  In  those  eases,  when  the  court  submitted 
the  question  ot  dsmages  to  the  Jury,  they  were 
no  longer  prospective :  the  time  bevlng  exptrcA 
up  to  which  Che  proflts  In  qneatlon  would  be 
estimated. 

And  damages  tor  refusal  to  carry  ont  an 
agreement  to  form  a  partnersblp  to  carry  on  a 
hennery,  by  which  the  defendant  waa  to  supply 
the  means  and  the  plaintiff  fumlsb  the  labor 
and  have  one  half  of  the  proflta  derived  from 
the  enterprise,  does  not  take  tbe  form  ot  a  per 
<l<m»  value  of  the  labor  ot  tbe  plaintiff  agalnat 
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wbat  she  could  probably  have  earned  had  she 
been  disengaged  and  able  to  procure  employ- 
ment Is  Inadmissible.  Rockwell  Stack  &  I^nd 
Co.  V.  Castronl.  B  Colo.  App.  e21.  42  Pac.  180, 

So.  where  one  glvea  up  his  practice  of  law. 
and  enters  Into  a  contract  wllb  another  by 
which  he  takes  upon  himself  the  calllvallon 
of  an  estate  and  plantatloa  In  conjunction  with 
the  other's  son,  he  cannot,  oa  disagreement 
with  tbe  other  and  dissolution  ot  their  con- 
tract, and  upon  the  recovery  by  the  other  of 
the  estate  and  plantation,  recover  damages 
for  the  loss  of  hln  law  practice,  and  for  tbe 
loss    of    his    proteBslonel    csrnings    during    the 
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time  b«  ocenplad  tbe  estate  ai  for  m  breach  ot 
U>e  contract,  bla  abience  not  twlng  th«  eanu- 
qucDce  of  tbe  breacb,  but  ol  tba  contract  Itielf. 
Wlllluiu  T.  Barton,  IS  La.  404. 

And  breacb  of  a  contract  bT  ■  partnerablp 
ovitatiied  Id  a  letter  written  bj  a  partner  tu  a 
tblrd  peraoD.  to  the  effect  that  If  he  would 
giTt  up  an  offer  o(  another  partnersbtc)  and  be- 
come ■  member  ot  tbe  writer's  Arm  he  would 
scj  bim  the  difference  In  tbe  value  of  the  two 
offere  aa  soon  n»  tbe  artu&l  anm  could  be  ar- 
rived at,  alatinK  that  the;  had  compared  the 
tvo  oSera,  computed  their  value,  and  auppoaad 
(he  former  offer  to  be  from  11  to  «a,000  mora 
mluable,  autborliee  a  recover;  of  aubstantlal 
damagea, — that  la,  some  amount  Intermediate 
between  the  (1  and  the  (3,000  dealgnated  bj 
the  partlea  in  the  abaecice  ot  evidence  that  tha 
iniured  party's  rlghta  were  merelr  notalnal ; 
but  farther  than  that  the  value  of  the  offer 
would  be  conjectural  and  uncertain.  HcWhlrt- 
er  V,  Douglaa,  1  Coldw.  EOl. 

So,  the  measure  of  damagea  for  breach  of 
contract  for  the  formation  of  a  partnergblp  for 
the  purpose  ot  erecting  Ice  worki  and  mann- 
facturing  and  aelllng  Ice,  b;  which  one  pertj 
was  to  fumlih  the  moner  to  boy  the  machluerj, 
erect  the  bnlldlagx,  etc.,  and  the  other  ivbb  to 
luperluteod  tbe  erection  of  the  worka  and  their 
opemtloas,  the  net  proflta  to  be  equally  divided, 
bj  the  expulalon  and  eviction  ot  the  anperln- 
(endent  hj  tbe  cBpltnllat,  after  the  completion 
of  the  worka  but  before  an;  extuided  operation 
thereof,  would  be  tbe  value  of  tbe  aerrlcei  ren- 
dered b;  the  BoperlDteudent.  Inelndlni  bla  aklll, 
bla  time  and  labor  In  eonstmctins  and  operat- 
ing tbe  factor;,  and  not  the  auperlntendent'a 
■hare  ot  the  proflta  tor  an;  apedfled  time. 
Ball  V.  Btltton,  S8  Tex.  6T. 

And  wbere  a  part;,  promlaed  the  command 
Ot  a  afclp  for  an  Bait  India  voyage  tram  which 
be  would  bnve  derived  considerable  profit,  re- 
llnqulahed  the  appointment  npOD  the  promlae 
of  a  mcmtier  of  a  partuerehlp  to  Introduce  him 
Into  tbe  firm,  which  promise  waa  not  performed. 
he  la  entitled  to  recover  damage!  estimated  ac- 
cording to  what  tbe  Jur;  tbinka  la  tbe  proper 
value  ot  the  contract,  and  the  value  of  the 
Eaat  India  voyage,  though  not  to  be  recovered 
as  special  damages,  Is  to  be  taken  as  an  In- 
Kredlent  tor  eatlmaiing  tha  valne  which  each 
at  tbe  parties  set  on  tbe  contract  In  dispute, 
M'MeUl  V.  Reld,  9  BIng.  88,  3  Ifoorv  *  S.  80. 

V.  Conlrooti  for  tale  or  purekata. 


VI.  Ooafraoti  for  earriaga. 

a.  BrraOlt  by  lAIpper. 

h  by  a  shipper  of  a  contract  with  a  car- 
the  tranaportAtlon  of  gooda  or  prop- 
a  recover;  by  the  carrier  for  tha 
proDta  that  WoQld  bAve  been  made  had  it  not 
been  for  the  breach,  and  the  general  meaaunt 
of  damagea  Is  the  difference  between  tbe  cost 
of  transportation  and  tbe  contract  price.  But 
tbe  carrier  Is  not  entitled  to  the  full  contract 
price,  and  it  Is  thought  that  no  recovery  eontd 
be  bad  If  the  proflts  were  contingent  or  uncer- 
tain, or  If  the;  were  to  arise,  not  from  the  con- 
tract tor  carriage,  but  from  some  collateral  en- 

Thns,  one  who  enters  Into  a  contract  to  take 
a  specified  cjuantlt;  of  poles  and  dock  logs  to 
New  York  for  a  specified  price,  the  performance 
of  wbicb  Is  prevented  t^  the  owner's  setllng 
the  timber  shortl;  atterwards.  Is  entitled  to  re- 
ewer  tor  snch  breach  what  he  conld  have  made 
b;  Ita  fullllment,  together  witli  th«  Intoedlate 
6>L.  R.  A. 


toes  he  tDstat^ed  In  preparing  to  perform  the 
contract  by  sending  men  for  that  purpose. 
Uiirkee  v.  Uott,  8  Barb.  423. 

And  a  breach  of  a  contract  by  which  one 
part;  agreed  to  carry  coal  for  the  other  during 
the  season  at  regular  prlcea,  tbe  otber  to  load 
hlB  boat  In  regular  turn  with  hla  own,  by  fail- 
ure to  load  his  boat,  entitles  the  owner  ot  the 
boat  to  recover  Ibe  proOt  of  oqb  trip,  which  It 
appears  he  could  have  made  during  such  de- 
tention. Kelly  V.  Fall  Brook  Coal  Co.  ST  Barb. 
183. 

And  the  owner  of  a  ctnal  boat,  who  entered 
Into  an  agreement  with  persons  sblpplng  pota- 
toes to  carr;  a  boat.load  from  one  clt;  to  an- 
other during  the  season  of  csdial  navigation, 
though  he  would  be  entitled  to  rescind  the  con- 
tract tor  failure  of  the  shipper  to  furnish  a 
full  cargo  and  for  delay  In  loading,  vhlch  might 
prevent  him  from  getting  through  In  season.  Is 
not  obliged  to  do  so,  and  Is  entitled  to  recover 
for  all  (he  damages  and  losses  he  baa  snffered 
tbroDgb  tbe  default  of  tbe  otber  party,  where 
he  did  bis  best  to  go  through,  but  could  not 
do  BO.     Btarbird  t.  Barrona,  38  N.  Y.  2BD. 

So.  the  measure  of  damages  for  a  breach  of 
contract  to  fumlah  a  designated  quantity  ot 
wheat  and  pa;  a  particular  price  tor  Its  tcana. 
portatlon  ts  not  the  price  stipulated  to  tM  paid 
on  full  performance,  but  the  actual  lajnry  ni*- 
talnrd  In  conseqnence  of  the  defendant's  de- 
fault.    Utter  V.  Chapman,  8S  Cat.  OSS. 

And  that  for  violation  b;  the  United  States 
of  a  contract  tor  the  transportation  of  mllltar; 
supplies,  the  contract  having  been  repudiated 
b;  the  Secretar;  of  War  after  considerable  ex- 
pense had  been  Incurred.  Is  tbe  clear  net  profit 
the  contractor  would  have  realised  It  he  had 
been  permitted  to  perform  the  contract,  which 
Is  the  difference  tietween  what  It  would  bave 
coat  him  to  perform  the  service  and  the 
amount  he  was  to  receive  for  it.  Moore  v. 
United  States,  1  t».  CI.  00. 

And  In  deciding  what  would  have  twea  the 
proBts  In  snch  case,  the  court  Is  not  tmand  b; 
the  opinion  or  estimates  ot  wltneasea,  but 
should  make  tbe  assessment  ot  damagea  from 
the  facts  and  elements  lurnlsbed  by  tbe  evi- 
dence, making  dne  allowance  for  tlie  usual  rlaka, 
contlQgeoclea.  and  tot  Insurance.  Interest,  de- 
preclatlon  of  atock  and  material  Incident  to 
such  operations,  and  expense  of  superintend- 
ence and  agencies,  the  value  of  personal  time 
and  eipensea,  and  the  keeping  and  care  of 
stock  and  materials  tor  the  time  they  would 
have  been  employed  as  well  as  tbe  Immediate 
and  direct  cost  ot  transporting  goods.    Ibid. 

But  breach  b;  the  owner  ot  a  contract  for 
hauling  his  cotton  entitles  the  psrty  Injured 
to  recover  onl;  what  be  conld  have  made  on 
the  contract  It  he  had  been  permitted  to  do 
the  hauling.  He  cannot  recover  the  entire 
•mount  be  would  have  received  wtthont  any 
deduction  of  what  It  would  have  cost  him  to  do 
the  work.  Fox  v.  Elston  (Tex.  Civ.  App.)  88  B. 
W.  740. 

And  a  person  having  a  contract  with  another 
to  do  all  his  hauling  for  the  wharves  and  de- 
pola  of  a  specified  clt;  tor  a  designated  ;ear, 
who  Is  prevented  by  such  other  part;  frqm  per- 
forming tbe  contmct.  Is  not  entitled  to  recover 
his  special  wages  for  the  ;ear,  but  only  the  prof- 
Its  which  he  would  have  made  from  perform- 
ance of  tbe  contract.  Nixon  v.  Uyera.  141  Pa. 
4TT,  21  Atl.  670. 

And  tbe  rule  that  where  a  party  baa  violated 
his  contract  through  Its  ratire  scope,  so  that 
the  contractor  has  been  deprived  ot  proflts 
which  he  might  have  made  within  the  contem- 
plation of  the  parties  when  the;  made  the  con- 
trnct,  the  contractor  should  recover  his  gains 
prevented  as  well  a*  hla  loa*e«  ai 
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not  Bpplj  to  Um  vlolitlou  of  ft  contni^t  for  the 
tranqrartatlOB  ol  mllltarr  atorea  and  supplJea, 
wbore  tha  breacb  related  to  a  minoc  mutter  [□ 
the  contract,  and  baa  merely  Ihroirn  upon  the 
coDtrai^or  needleii  eipenae.  as  In  anch  caae  he 
■honld  recover  damaKea  tor  sucb  needleaa  ei- 
peitae  onlr-  Buikle;  y.  Datted  States,  T  Ct.  CI. 
M7. 

Tbe  iBina  nile  applies  where  the  breach  la 
by  one  carrier  of  •  contract  with  another  car- 
rier for  conClnned  tranaportatloa  of  paaHiiKera, 
or  of  qooda  shipped  with  the  former. 

Thas,  a  railroad  coApHiij  having  an  arraiigs- 
ment  with  a  (err;  conipany  to  employ  tbe  ferry 
tn  all  cases  In  which  It  engaged  In  contracts  Cor 
transportation  of  persona  or  property  beyond 
the  terminus  of  Its  road  la  liable  to  the  ferr; 
company,  where  It  glTea  Iti  (errylng  to  anotber 
company,  for  ail  prorlts  loat  by  tbe  terry  com- 
pany by  reason  ot  tbe  breach.  Wlggltu  Ferry 
Co.  V.  Chicago  &  A.  R.  Co.  TH  Uo.  889.  S9  Am. 
Bep.  Sift. 

And  the  meaauro  of  damages  for  breach  of  a 
contract  between  the  owner  at  a  steamer  and  a 
railroad  company  for  the  tranaportatlon  and  da- 
llvary  by  tbe  steamer  at  a  steamboat  landing  of 
a  quontltj'  of  coal,  by  preventing  tbe  delivery 
of  any  coal  to  him,  Is  the  difference  between  the 
cost  ot  transportation  and  tbe  price  nader  the 
contract.  Boland  t.  Northwestern  Fuel  Co.  84 
Ped.  e23. 

But  the  measare  of  damages  for  breach  of 
a  contract  by  a  railroad  company  with  a  atage 
owner,  for  the  transportation  of  passengers  be- 
tween certain  places,  la  not  tbe  diflerence  be- 
tween what  tbe  atage  owner  was  to  receive  for 
carrying  the  pasBUigera  and  what  It  voald 
probably  cnat  him  to  carry  each  passenger, 
without  reference  to  any  other  contract  or  other 
buslneaa  of  the  parties,  where,  by  reason  ol  the 
'»  connection  with  other   boalneaa 
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Buch  places  without  largely 
iocreaeing  his  necessary  outlay,  as  In  aucb  caae 
the  legitimate  proflla  of  the  contract  to  bim 
were  propoittonately  Increased,  and  the  wrong- 
tul  tormlnatlon  of  the  contract  by  the  rallrind 
ined    him   a   greater 
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to  another  by  tbe  most  direct  line  tor  the 
Tenlence  of  travel  coming  or  going  to  the  rail- 
road according  to  a  certain  tlme-table,  which 
time-table  provided  for  a  run  between  anch 
places  and  beyond  to  anotber  place.  In  consid- 
eration for  which  tbe  atage  owner  was  to  have 
tbe  exclusive  right  of  taking  between  the  places 
mentioned  In  tbe  contract  tor  a  term  of  years. 
and  tbe  railroad  company  broke  tbe  contract  by 
contracting  witb  other  parties  to  do  the  work. 
the  transportation  of  passengers  beyond  the 
placea  mentioned  in  the  contract  to  tbe  place 
mentioned  in  tbe  time-table  Is  not  so  connected 
with  tbe  transportation  atlpulated  tor  In  tbe 
contract  by  the  reference  thereto  In  the  contract 
as  lo  warrant  a  recovery  for  tbe  breach  of  tbe 
lose  of  buslncBS,  and  the  profits  on  tbe  trsns- 
portal  Ion  beyond  tbe  places  mentioned  In  tbe 
contract  to  and  from  the  place  meatloDed  In  the 
time-table.    /Kid. 

b.  Breaeh  by  oarrltr. 

1.  Ueaiura  of  iamagvt  gm«ralttl. 

A  contract  tor  the  carriage  ot  goods  or  per- 
sons Is  one  tor  Che  rendition  ot  services,  and 
la  governed  by  the  same  mies  as  general  con- 
tracts for  services,  tbe  line  between  liability 
S3  L.  E.  A. 


and  nonliability  tor  proBta  lott  re«Ung  apoo  th* 
question  nhethec  they  are  the  proximate  &nd 
direct  result  of  the  contract  ot  carriage,  and 
certain  In  nature  and  amount  on  the  one  hand, 
or  whether  they  are  collateral,  speculstlve,  con- 
tingent, or  uncertain  on  the  other. 

I'buB,  the  measure  of  damages  for  breach  of 
a  contract  to  transport  goods  from  one  place 
Co  another  Is  the  dllTerence  between  the  valoe 
of  Che  goofTs  (It  the  point  of  shipment  and  their 
Increased  value  at  the  place  ot  destination. 
Bracket  v.  H'NaIr,  14  Johna  170,  T  Am.  Dec. 
447;  Baltimore  k  O.  S.  Co.  v.  Jumphrey.  S9 
Md.  890;  Mct^overn  V.  Lewis,  CM  I-a.  231,  94 
Am.  Dec.  60. 

And  tbe  measnre  ot  damages  for  breach  by  a 
carrier  of  a  contract  to  carry  three  cargoes  ol 
salt,  by  failure  to  take  two  of  tbe  cargoes,  where 
It  appeared  tbat  vessels  coold  not  be  gotten  to 
carry  the  salt  after  tbe  carrier's  defaalt,  and 
that  tbe  salt  was  not  an  article  of  special  util- 
ity for  preservation,  but  an  article  of  merchan- 
dlsa  only  valuable  as  such,  would  be  the  excess 
of  the  value  of  tbe  salt  at  tbe  place  to  which 
It  was  to  be  carried  at  the  date  when  It  should 
have  arrived  beyond  that  at  the  placa  of  ship- 
ment snd  the  expense  of.  loading,  shipment  and 
delivery.  Ward's  Central  *  P.  Lake  Co.  v. 
KIklns.  84  Ulch.  489,  22  Am.  Bsp.  H4. 

8o.  where  gooda  are  delivered  to  a  carrier  to 
be  carried  from  one  place  to  another,  and  are 
loat,  and  the  goods  are  worth  more  at  the  lat- 
ter place  than  at  the  former,  the  owner  Is  en. 
titled  to  recover  tbe  valoe  of  the  goods  at  the 
latter  place.  Bice  v.  Raiendale,  7  Horlst.  *  N. 
96,  80  L.  J.  Exch.  M.  8.  871. 

It  baa  been  held,  however,  that  the  loss  ot 
a  market  caused  by  delay  In  the  tranaportatlon 
of  goods  or  property  Is  not  Included  In  the  dam- 
ages given  therefor.  The  Parana,  U  B.  2  Prob. 
Dlv.  lis,  36  L.  T.  N.  B.  S88.  ZS  Week.  Rep.  GWI : 
llawea  v.  South  Eastern  R.  Co,  64  L.  J.  Q.  B.  N. 
a.  IT*.  62  L.  T.  N.  a.  814  ;  Wlbcrt  V.  New  York 
ft  B.  R.  Co.  19  Barb.  86 :  Conger  v.  Hudson 
River  B.  Co.  6  Duer,  STB. 

AS  tbe  Immediate  or  proximate  canse  ot  the 
loss  In  sucb  case  Is  tbe  decline  In  the  market, 
and  not  the  delay.  Wlbert  v.  New  York  &  E. 
R.  Co.  19  [tarb.  36. 

And  that  a  shipper  of  dried  apples  cannot  re- 
cover of  a  railroad  company,  In  an  action  for 
negligence  In  not  conveying  them  to  market 
\vlthln  a  reasonable  time,  the  difference  between 
tbe  price  of  dried  apples  at  the  time  they  should 
have  been  delivered  and  the  price  of  the  prop- 
erty at  the  time  when  tbe  property  was  In  tact 
delivered,  as  datnagea  Jones  v.  New  York  A  E. 
n.  Co.  29  Barb.  633.  following  Wlbert  v.  New 
York  &  E.  R.  Co.  19  Barb.  86.  and  Overruling 
Kent  V.  Hudson  River  E.  Co.  S2  Barb.  278. 

And  that  the  measure  of  damages  suffered  by 
an  assignee  of  bllle  of' lading  for  breach  of  a 
contract  of  carriage  ot  a  quantity  of  sugsr  and 
hemp  by  undue  delay  In  the  voyage  la  Interest 
St  the  ordinary  commercial  rate  on  tbe  value 
ot  the  goods  for  the  period  at  the  delay  and 
delivery,  ami  not  the  difference  between  tbe  mar- 
ket value  of  the  goods  when  they  ougbt  to  have 
been  delivered  and  the  market  value  when  they 
were  actnaiiy  delivered,  as  It  cannot  tw  known 
what  will  l>e  done  witb  the  goods  on  sblpbi^rd 
when  they  arrive  at  their  destination.  The  Pa- 
rana. 36  L.  T.  N.  8.  388,  L,  B.  2  Prob.  Div.  118, 
ZG    Week.    Rep.    fi9S. 

See  also  Oelvln  v.  Kansas  City.  St.  J.  A  C.  B. 
R.  Co.  21  Mo.  App.  273  :  Gulf,  C.  4  8.  P.  R.  Co. 
v.  Cole  (Tei.  App.)  IS  S.  W.  176 :  Scott  v.  Bos- 
ton A  N.  O.  B.  B.  Co.  lOe  Mass.  468,  Infra,  VI.  b . 
2. 

But  the  prevailing  rule  would  seem  to  br 
that  the  measure  of  damages  for  an  Inexcusable 
delay  on  the  part  ot  a  carrier  ot  goods  iiuili 
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after  the;  bare  dlmlnla)i«d  In  market  vslue  It 
the  ■.monnt  of  the  dlmlDutloD,  and  that  no  quea- 
lion  of  contlngant  or  apecatetlTB  proflta  la  In- 
▼olTed.  Catting  t.  Grand  Trunk  B.  Co.  IS  Al- 
len. 886 :  St.  Lcnla,  1.  U.  *  S.  R.  Co.  T.  Hnd- 
lord,  4R  Ark.  SO!,  8  S.  W.  S14 ;  SlsiOD  t.  CleTe- 
land  A  T.  H.  Co.  14  MicH.  489,  90  Am.  Dec  212; 
GelTln  ▼.  Kanaaa  CICj,  St.  3.  i  C.  B.  B.  Co.  21 
Mo.  App.  278 ;  Hedbnr/  r.  N*w  York  A  EL  B. 
Co.  26  Barb.  Be4  ;  Llndlcr  T.  BlctamoDd  &  D. 
R.  Co.  88  N.  C.  641 ;  OalTeHton,  H.  &  S.  A.  R. 
Co.  T.  DonglaM,  1  Tex.  App.  CIt.  Caa.  (Wlilte  * 
W.)  I  6T,  p.  ^  :  WIlBon  *.  Lancashire  A  Y.  B.  Co. 
9  C.  B.  X.  8.  682,  80  L.  J.  C.  P.  N.  8.  S32.  1  Jar. 
N.  S.  862,  8  L.  T.  N.  B.  869,  B  Week.  Bep.  880. 

Tboogb  an  BErMmeot  between  a  Hblpper  of 
anlmnla  and  a  railroad  company,  by  wblcb  the 
ablpper  anumu  all  rlak  of  InJurlcK  which  the 
■nlmala  may  aaller  from  designated  canaes  and 
bj  rowon  □(  any  delay,  refers  to  Injuries  to  the 
animals  bi  reaaon  of  delay  In  loading  or'  an- 
loadlDB  in  transportetloo,  and  baa  no  reference 
to  an  Injnry  caused  by  a  (all  In  the  market 
prlc«  b*tw*«n  the  time  whan  delivery  Aould 
bare  been  made  and  tbe  time  wben  It  was  act- 
ually made,  ainon  t.  Cleveland  A  T.  B.  Co. 
14  Mkh.  4SS,  90  Am.  Dec.  2fi2. 

In  tbe  above  case  Conger  v.  Hudson  River  B. 
Co.  6  Doer,  8TI!,  Mtpra,  was  dlatlngnlehed  apon 
tbe  fTonnd  tbat  In  tbat  case  the  question  was 
wbetber  tbe  shipper  coald  recover  from  tbe  car- 
rier for  damagea  occBslooed  by  ■  loas  of  mar- 
ket tbroach  delay,  and  the  coart  Intimated  that 
■neb  damasrs  were  too  speculative  In  their  char- 
acter to  form  a  baals  of  a  legal  action. 

Aod  Wlbert  r.  New  York  A  B.  B.  Co.  IB  Barb. 
SS,  tmpra,  was  critlclied,  the  court  saying  tbat 
tbat  eaae  aeema  to  lay  down  a  rale  of  damages 
wbolly  unwarraDted  by  reason  or  aathorlty,  and 
to  a]>ply  a.  almtlar  principle  to  otber  cases 
It  woald  be  neceaaary  to  hold  tbat  one  who  bad 
nnroofeil  tbe  bouse  of  another,  la  coDseqnence 
of  wblch  It  became  deluged  wltb  rain,  would 
not  be  liable  for  tbe  damagea  caused,  because 
nnrooflng  the  bnlldlng  did  not  caaae  the  rain, 

Tbe  allowance  In  an  action  tor  breach  of 
contract  to  transport  goods,  of  the  dilTereuce 
between  the  price  at  tbe  point  wbere  the  goods 
are  and  that  to  which  they  are  to  be  trans- 
ported, and  an  allowance  In  an  action  against  a 
vendor  for  not  delivering  chattels  sold,  of  the 
market  price  npon  tbe  day  Died  for  delivery, 
ibongh  smpuntlnK  to  an  allowance  of  prollls,  la 
permitted,  as  these  proflts  do  not  depend  upon 
any  contingency.  Orlffln  v.  Colver,  16  N.  T. 
489.  09  Am.  De«.  Tie. 

This  rule  is  probably  based  npon  tbe  theory 
tbat  a  carrier  must  be  deemed  to  know  that 
goods  or  property  shipped  were  either  sold  or 
Intended  for  sale,  or  for  some  purpose,  the  ntll. 
Ity  of  which  would  depend  apon  the  market 
value  of  the  property-at  the  time  It  came  to 
hand.  lacb  belag  the  usual  purposes  of  shipment. 
It  la  to  be  observ<>d  that  with  reference  to  delay 
la  sending  telegrams  (aee  intra,  VII.),  tbe  ob- 
ject and  purpcae  of  which  are  more  varied  and 
not  ID  apparent  or  easily  ascertained,  liability 
la  eonflned  strictly  to  cases  In  which  knowl- 
edgB  of  the  purpose  of  the  telegram  Is  brought 
hone  to  the  telegraph,  company. 

Thus,  breach  of  a  contract  to  carry  wheat 
from  one  place  to  another  authorlaet  a  recovery 
of  tbe  dtlference  between  tbe  value  of  tbe  wheat 
at  the  fonner  place  with  tbe  freight  added  and 
tbe  aaaifert  price  at  tbe  latter  place  at  the  time 
It  would  have  arrived  there  If  carried  according 
to  contract.  O'Connor  T.  Forater,  10  Watts, 
418. 

And  a  railway  company  profeMlng  to  carry 
perisbable  goods  from  one  place  to  another 
within  a  specified  time  Is  liable,  on  tbe  promise 
made  by  the  station  clerk  that  goods  shall  be  for- 
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warded  to  a  place  beyond  Its  line  before  a  par- 
ticular hoar,  which  promise  la  not  fulfltled,  for 
the  amount  of  profits  which  might  bave  t>em 
realised  from  the  goods.  If  tbey  had  arrived 
In  proper  time.  Wilson  v.  York,  N.  A  B.  B.  Co. 
18  Kng.  li.  A  Eg.  667,  note, 

Aud  where  a  loas  Is  sustained  fay  a  shipper  of 
sheep  (rnm  a  delay  on  the  part  ol  the  common 
carrier  In  transporting  tbem  to  market  and  a 
fall  In  tbe  market  price  during  the  period  ol 
delay,  tbe  loss  sustained  by  him  Is  a  proper 
element  of  damages  to  be  taken  Into  account  by 
the  Jury  In  connection  with  otber  facts  and  elr- 
CDmstancea  of  the  case.  Kent  v.  Badaon  Blver 
It.  Co.  22  Barb.  278,  Overruling  Wlbert  T.  New 
York  A  E.  B.  Co.  10  Barb.  86,  lupra. 

And  tbe  unnecessary  detention  by  a  railroad 
company  of  a  shipment  of  a  lot  of  dressed  pigs, 
during  wblch  delay  tbe  market  price  fell,  en- 
titles tbe  shipper  to  recover  tbe  difference  In 
the  value  of  tba  piga  at  the  time  and  place 
they  ought  to  have  been  delivered  aod  the  time 
of  their  actual  delivery ;  and  this  la  tbe  rale 
even  In  the  absence  of  evidence  tbat  the  prop- 
erty was  BLOt  to  tbe  eonaignee  to  be  sold,  or 
that  It  was  actually  sold  at  a  loss.  Ward  v. 
New  York  C.  B.  Co.  4T  N.  T.  S2,  7  Am.  Bep.  406, 

In  tbe  Bl?ove  case  Wlbert  v.  New  York  A  K. 
R.  Co.  le  Barb.  86,  and  Jones  V.  New  York  A 
K.  R.  Co.  29  Barb.  633.  (upra,  were  In  effect 
overruled,  and  Kent  v.  Hudson  Blver  B.  Co.  22 
Barb.  2TS.  aupra,  was  reinstated,  and  the  rule 
above  stated  was  said  to  bave  been  fully  recc«- 
□ised  In  Griffln  v.  Colver,  16  N.  X.  489.  69  Am. 
Dec.  TIS.  supra. 

So,  breach  of  contract  upon  the  part  of  a 
railroad  company  to  carry  tbe  eQulpmeat  of  a 
theatrical  company,  by  falling  to  deliver  at  tbe 
time  contracted  for,  whereby  tbe  theatrical 
company  was  prevented  from  giving  an  exhibi- 
tion Bdvectised,  and  compelled  to  refund  the 
mi^ney  for  the  tickets  sold,  entitles  tbe  tbeitil- 
cal  company  to  recover  for  such  loas  of  proBts 
a«  can  be  shawn  to  be  tbe  direct  result  of  the 
breach  of  the  contract.  Leach  v.  New  York,  N. 
H.  A  H.  R.  Co.  SS  Hun,  87T,  3S  N.  Y.  Sopp.  a03. 


that  tl 
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.  .  formance  were  sold  to  the  amount  of 
nenrly  (400.  a  person  who  had  (or  several  years 
bsen  engaged  in  the  sale  of  tickets  for  that  par- 
tlcnlar  place  of  amuaement,  and  who  sold  the 
tickets  on  this  occasion,  may  be  permitted  to 
testify  that  about  one  fourth  of  the  whol* 
amount  of  tickets  lo'd  were  usually  sold  in  ad- 
vance or  entertainments  for  the  purpose  of  ar. 
riving  at  tbe  proflta  lost  through  the  breach  o( 
the  contract.     IbU. 

Aud  while  tbe  measure  of  damages,  In  an  ac- 
tion against  n  railroad  company  for  tbe  non- 
delivery of  gooai  shipped.  Is  the  price  at  which 
the  goods  can  be  obtained  in  the  market.  II 
there  be  no  market  at  the  time  and  place  o(  de- 
livery, the  damages  are  to  be  ascertained  by 
taking  Into  condderatlon  the  cost  price  and 
expense  of  transit,  and  also  the  reasonable 
proflt  of  tbe  Importer,  to  be  assessed  by  the 
jury  acting  upon  tbalr  own  experience  aod 
knowledge  of  business.  G'Hanlao  v.  Qrest 
Western  B.  Co.  6  Best  A  B.  484,  84  L.  J.  Q.  B. 
N.  8.  164.  II  Jar.  N.  8  797,  12  L.  T.  N.  g. 
4B0,    18  Week.  Bep.  741. 

And  one  who  enters  Into  a  contract  with  the 
Halted  Rtatea  to  receive  and  transport 
all  the  military  sappllea  that  might  be  required 
to  be  transported  to  a  designated  military  dls. 
trict,  npon  the  performance  of  which  he  en- 
tera,  and  which  he  is  prepared  to  execute,  but 
which  Is  broken  by  the  United  States  by  enter- 
ing Into  a  contract  with  anotber  party  for  tb* 
same  work,  Is  entitled  to  recover  the  gala  or 
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profit  he  would  baie  made  tor  the  lerriceB  under 
ibe  contract  which  bs  was  not  petmltted  to 
render,  dedactlns  therefrom  a  reBsonable  aum 
for  the  leas  time  eagaged  and  for  releeie  from 
tbc  care,  trouble,  risk,  a  ad  reepoDBlbllltj  at> 
lending  a  full  eiecatlon  of  the  contract.  Wild- 
er T.  L'nlted  States,  6  Ct.  a.  «68. 

So,  the  rule  of  flsmagei  for  failure  to  deliver 
the  whole  of  a  cargo  of  Chlneie  gooda  la  the 
difference  betweea  the  price  agreed  opoo  betireen 
the  parties  and  tbe  market  value  of  the  goods 
at  the  place  of  the  breach  :  and  tbe  (act  that 
there  were  no  Chinese  goods  In  the  market  at 
the  time  correapondlng  to  the  description  of 
those  sold  does  not  warrant  the  admlislaa  of 
evidence  In  an  action  for  the  breach,  abowlng 
what  their  were  worth  In  brokoi  packages,  or  the 
proBta  Tvhicb  might  have  been  made  from  a 
aate  of  the  gooda.     Tobln  T.  Poit,  3  Cal.  ST3. 

Where  damages  (or  breach  of  contract  of  car- 
riage coDBlBtlng  of  lost  profits  or  otherwise  can 
be  ascertained  bj  compntatlon,  or  are  In  their 
nature  capable  of  being  definitely  flied.  the 
parties  are  confined  to  direct  evidence,  and  are 
not  permitted  to  prove  collateral  (acts  from 
which  ln(erences  bs  to  tbe  amount  of  damages 
snitalned  mar  be  drawn.  But  where  thej  can- 
not be  died  by  computation  or  direct  evidence. 
tbe  kind  nnd  character  of  the  evidence  admis- 
sible for  the  purpose  of  proving  them  depend 
upon  the  circumstances  of  each  case.  Leach  T. 
Nsw  York,  N.  H.  &  H.  B.  Co.  89  Hud,  STT,  S5 
N.  Y.   8^pi>.   SOS. 

The  fact  that  a  railroad  company  did  not 
own  any  cars  at  the  time  o[  a  contract  for  car- 
riage docs  not  relieve  It  from  liability  for  prof- 
its lost  to  a  shipper  on  account  of  the  breach 
of  Its  contract  with  bim  to  furnish  cars.  Bai- 
ley V.  Tallassee  &  U.  It.  Co.  (Ala.)  29  So.  4S1. 

As  to  elfect  of  notice  of  use  or  purpose  to 
sell,  see  In/ra.  TI.  b,  2. 

2.  Ren 


Compensation  for  actual  loss  sustained  Is  the 
fuudaiGental  principle  upon  wblcb  the  allowance 
of  dnmages  Is  based,  and  allowance  will  not  be 
made  It\  an  action  tor  breach  of  contract  for 
carriage  upon  a  calculation  of  speculative  prof- 
its. Medbury  v.  New  York  &  H.  H.  Co.  26  Barb. 
564. 

And  tbe  loss  ot  profits  on  the  sale  a(  tbe  goods 
to  be  carried,  or  other  damage  of  like  character. 
Is  too  remote  to  (arnish  a  proper  basis  for  re- 
covery, nnlveston,  H,  &  8.  A.  R.  Co.  v.  Doug- 
lass. 1  Tei.  App.  CiT.  Caa.  (White  &  W,)  | 
GT.  p.  21) :  Lindley  v.  Richmond  &  D.  R.  Co.  8S 
N.  C.  647  ;  Southern  K.  Co.  v.  Myers.  32  C.  C, 
,.  19,  BS  C.  a.  App.  131.  8T  Fed.  149. 


In  tl 
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a  given  inlnt  by  a  given  tlmi 
rensona  tor  making  It  ns  would  naturally  lead 
the  agent  of  the  carrier  to  contemplate  the  prof- 
lla  the  shipper  or  passenger  eipected  to  realize. 
Southern  It.  Co,  v.  Myers,  32  C.  C.  A.  IB.  eS 
U.  S.  App.  131,  87  Ted.  149. 

And    In   euch   case  It   is  error  to  admit  any 

erence  to  the  speculative  proflla  which  the  pas- 
senger mljrht  have  made  If  be  had  been  safely 
carried  through  on  nchedule  time.     JMd. 

Thus,  one  who  dellvera  goods  to  a  carrier  for 
transportation,  wbicb  Koods  are  unrensonably 
delayed.  iB  entitled  to  recover  of  the  carrier  tor 
perBKuirl  eipenscs  In  looking  after  and  Inquir- 
ing for  tbi         


for 
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party  under  a  contract  by  tbe  terma  ot  wblrb  he 
was  to  take  them  If  delivered  la  a  speclHed  time. 
Ilnlcs  T.  London  ft  N.   W.  R.  Co.  4   Best  &  S. 


tie  were  shipped  la  not  liable.  In  an  action  tor 

damagta  to  tbe  cattle,  alleged  to  have  been 
caused  by  delay,  for  the  difference  between  the 
price  whlcb  the  cattle  brought  when  tbe7 
reacted  their  destination  and  tbe  price  at  wblcb 
they  were  contracted  to  be  sold,  where  It  does 
nut  appear  that  the  railroad  company  was  In- 
formed that  the  cattle  were  beinc  shipped  to  fill 
a  contract,  or  that  It  waa  important  to  have  them 
at  their  destination  at  any  given  time.  Oult. 
C,  &  8.  F,  a.  Co.  ».  Cole  (Tei.  App.)  16  8.  W. 
ITS :  Gelvln  v.  Kansas  City,  fit.  J.  *  C.  B.  B. 
Co.  21  Mo.  App.  278. 

And  a  shipper  of  cattle,  who  leased  space 
(or  cattls  on  a  line  of  ocean  ateamahlpa  for 
one  year,  cannot  recover  tor  breach  of  the  con- 
tract damagea  for  loaa  of  profits  based  on  an 
alleged  arrangement  with  third  peraona,  that 
upon  hiB  procuring  apace  on  two  llnea  of  steam- 
ers, one  running  to  Liverpool  and  the  other 
to  London,  they  would  Uke  hia  contract  off  b's 
hands  and  pay  him  a  commlsalon  for  buying  and 
Belling  tho  cattle.  Bmuer  v.  Oceanic  Steam 
"av.  Co.  34  Mlac,  127,  69  N.  I.  Supp.  485. 

And  the  owner  of  an  animal  shipped  from  one 
place  to  another,  which  animal  was  Injured  dur- 

'" lortatlon,    nothing   having    been    said 

tbe  time  of  the  contract  for  transpor- 
cause  the  de(endant  or  Ita  agent  to 
know  tbe  purpose  for  which  the  animal  waa  be- 
ing shipped,  cannot  recover  from  the  railroad 
mpany  for  loss  of  tbe  use  ot  the  animal, 
used  hy  the  Injury,  tor  any  particular  pur- 
<se.  Chicago.  B.  &  Q.  a.  Co.  v.  Bote,  83  III. 
:0.  2S  Am.  Rep.  403. 

Bo.  the  Jury,  In  an  action  by  a  ahlpper  ot 
bops  ngalnst  a  railroad  company  for  delaj  In 
their  delivery.  In  consequence  o(  which  a  par- 
:haBcr  refuaeB  to  receive  them,  la  not  at  liberty 
:o  take  Into  account,  In  estimating  damage*,  the 
09S  of  the  bargain  between  the  shipper  and  tbe 
consignee.  Slmmona  v.  South  Eastern  R.  Co.  T 
■•     ■  It.  *  N.   1002. 

;  la  It  warranted  In  considering.  In  an  ac- 
■or  not  delivering  a  lot  ot  fruit  treea,  the 
:hat  the  conalgnee  bad  sold  tbe  treea  tor 
than  he  gave  tor  them,  where  It  la  not 
shown  that  the  railroad  company  bad  notice  ot 
the  day  ot  delivery.  Wabash,  St. 
L.  &  P.  R.  Co.  V.  Lynch,  12  III.  App.  365. 
'"*  branch  of  contract  (or  Ihe  carriage  of 
itlty  ot  hoy  witbin  a  ressonable  time. 
)iie  plaoe  to  another  in  wagons  of  a 
d  else  at  a  designated  rate  per  load, 
by  fulling  to  Bupply  wagons  of  the  size  provided 
for  In  tbe  eoatracC,  and  providing  smaller  wtg- 
InBteid,  warrants  a  recovery  (or  the  extra 

o(  tbe  imallci'  wngona.  (or  tbe  extra  cost  of  con- 
re  by  other  means,  but  not  for  tbe  profllB 
would  have  resulted  from  a  sale  ot  the 
t  the  time  when  tbe  contract  ought  to 
leen  performed.  Irvine  v.  Midland  Q.  W. 
K.  Co.  Ir.  L.  B,  a  C.  L.  B5. 

8u  tbe  rule  of  damages  tor  loss  of  goods  at 
ea  on  board  a  veaee!  which  was  not  seaworthy 
B  that  the  carrier  shell  pay  for  goods  not  de- 
Iv>!red  their  net  value  at  tbe  port  of  delivery, 
lut  be  Is  not  liable  for  any  speculative  or  pos- 
sible proflts  which  tbe  owner  might  have  an- 
tlclpntcd  In  his  peculiar  business.  Bozln  v. 
~  ['nmsblp  Co.  8  Wall.  Jr.  229,  Fed.  Caa.  Xo.  L- 

Nor  can  a  carrier  contracting  to  carry  article* 
held  liable,  on  a  breach  ot  contract,  for  the 
.  jfita  vihlch  the  owner  might  have  realised 
by  Ihe  sale  ot  Uie  artlrlea  which  be  might  mnnu- 
■n'lure  from  them.  Cooper  T.  Young,  22  Ga. 
109,  G8  Am.  Dec.  502. 
And  refusal  of  a  carrier  to  deliver  goods  to 
manufacturer  until  he  has  paid  freight  o 


lot    I 


1    previously   delivered,    and  de- 


4»Iii1bs  thuB  oat  dB7,  do  not  entitle  the  muiu- 
<Kctiuer  to  reeorer  tbe  profits  tost  to  bim  by 
the  coiueqnent  stoppKK*  o(  bli  mill,  Walte  t. 
tiUbert,  10  Cuih.  ITT. 

And  «  purrhaaer  of  cotton  for  uee  In  hla 
mUl,  who  ahipi  It  hy  nil  to  the  mill,  the  de- 
llTery  of  whlcb  la  delated  by  the  railroad  com- 
pany, la  Dot  enCltted  to  recoTsi  (or  wagea  paid 
tn  employees  while  h!a  mill  la  atandlug  Idle  l>e- 
-ivuse  of  tbe  DonsrrlTsJ  o(  tbe  cotton,  or  (or 
pmBU  which  mlgbt  have  beeo  made  by  tbe 
raunlng  of  the  mill  during  aucb  time,  where 
at  tbe  time  of  Che  Bblpment  notice  waa  not  given 
that  the  pnrchaBer  had  no  other  cotton,  and 
that.  In  case  of  Ita  nonarrivst  In  aeason,  bla 
•nil]  woulil  be  atopped,  tbongb  be  afterward*  and 
4]urin?  the  time  tbe  gooda  were  delayed  repeat- 
edly ^ave  aucb  notice.  Gee  v.  Lancaablre  *  Y. 
B.  Co.  6  llurlat.  &  N'.  211.  30  L.  J.  Flich.  N.  S. 
11,  3  L.  T.  N.  3.  328,  »  Week.  Rep.  103. 

And  tbe  measure  of  damages  In  an  action 
agalDBt  a  carrier  for  delay  In  tbe   delivery  of 


■old  • 


t   the 


market  value  between  the  date  of  the  aale  and 
tbe  actual  arrival  of  the  cotton,  where  the 
tarrler  OB  receiving  the  property  bad  no  notice 
■ot  the  contract  of  aale  relied  on,  or  tbe  ptoilts 
which  mlgbt  oD  tbe  fall  In  market  have  resulled 
therefrom  to  tbe  conelgoee,  and  they  could  not 
have  been  ninCem  plated  by  tbe  part  lea  to  the 
contract.  Scott  v.  Boaton  A  M.  O.  S.  S.  Co.  106 
Ubu.  4SS. 

So,  B  cap  manuFacturer.  who  purchasea  clotb 
(or  tbe  purpose  of  making  It  Into  cape,  and  de- 
livers It  to  a  carrier  for  trausportatloo,  whicb 
la  not  delivered  within  a  reeaoueble  time,  has 
so  rlgbt  to  claim  as  damagea  tbe  proflts  be 
WDQld  have  made  upon  tbe  sale  o(  tbe  goods,  or 
of  the  caps  bad  Ibe  goods  been  delivered  in 
proper  time.  Wilson  v.  Lancaablre  A  Y.  R.  Co. 
»  C.  B.  -V.  S.  632,  30  L.  J.  C.  P.  N.  8.  232,  T 
Jur.  N.  B.  BUZ,  S  L.  T.  N,  S.  8ST,  B  Week.  Rep. 
«3S. 

And  delay  In  tbe  carriage  and  delivery  of  a 
qnantity  of  Iild  sklDS  does  Dot  render  the  car- 
rler  responalble  for  loss  of  nagea  of  workmen 
kept  by  the  conalgnee  unemployed  by  reason  of 
the  delay  In  tbe  arrival  of  the  goods,  or  for  loss 
of  proflts  i/f    reaaon  of  such  goods 


morked  up  a 
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And  testimony  as  to  the  number  of  feet  at 
■awed  lumber  an  uncut  forest  would  make,  and 
the  proflts  which  might  have  been 


nufac 


D  lun 


>te  and  uncertaJn  for  consldei 
tlon  In  an  sctlon  by  tbe  owner  against  a  rall- 
rosd  company  for  charging  eicesalve  freight 
rales  on  tbe  owner's  sblpmenta  of  lumber  Id 
violation  o(  s  contract  for  retea.  Florida  C.  & 
P.  B.  Co.  V  Buckl.  16  C.  C.  A.  «,  30  U.  S.  App. 
4S4,  6S  Fed.  8fl4. 

Nor  docs  (allure  of  a  railroad  company  to 
tarry  coal  accordlDg  to  contract,  whereby  tbe 
«tber  party  to  the  contract  was  obliged  to  bus- 
pend  his  worit  for  want  of  the  coal,  aulborlie  a 
recovery  of  proHts  which  be  would  have  made 
had  he  received  the  coal  according  to  contract: 
And  proof  of  aucb  proSts  is  Inadmissible  in  an 
action  for  tbe  breach  of  the  contract.  Cooper 
V.  Young.  22  Ga.  20»,  SS  Am.  Dec,  002. 

In  the  above  case  Maalerion  y.  Brooklyn,  T 
Hill.  fll.  42  Am.  Dec.  38,  In  which  proflla  were 
allowed,  was  dlatlngaiabed  upon  tbe  ground  that 


e  of  a 
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a  steamboat  cannot  recuver, 
t  Ihe  ateamboat  company  as 
ror  the  loBS  of  his  baggage, 


I  of  proflti  which  he  mlgbt  have 
made  In  the  practice  of  hli  trade  or  profeaalon  If 
bis  baggage.  Including  [he  Implements  of  his 
trade,  bad  not  been  lost.  Brock  v.  Gale,  14 
i^la.  623,  14  Am.  Hep,  3S6, 

And  delu]  of  a  railroad  company  m  deliver- 
ing the  truuka  of  a  (raveling  aalesman,  contain- 
ing agent's  samples,  does  not  warrant  a  recovery 
by  Che  traveling  salesman  (or  the  proflts  which 
he  coald  have  made  while  the  company  beld  bis 
trunks,  where  at  the  time  the  trunks  were  re- 
'ed  for  transportation  no  notice  of  tbe  par- 


tlcula 


r  adva 


.age  ti 


illvery  bad  been  given.     Texas  Meil 
can    K.    Co.    v.    WllUa,    S   Tei.    App,    Civ.    Cai 
(Wlllson^   I  Tl,  p.  04. 
And  the  same  rule  waa  applied  to  delay  I 


■lalted,  I 
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Ject  of  tbe  shipment  having  been  given.  Great 
Western  R,  Co.  v.  Redmayne,  8S  L,  J,  C,  P.  N. 
S.  123,  L.  It.  1  C.  I'.  328,  13  Jur,  N.  S.  602. 

bo,  one  who  ships  machinery  whIcb  the  car- 
rier tails  to  deliver  can  only  recover  Che  value 
of  tbe  mscblDery  (or  auch  Dondellvery,  and  la 
not  entitled  to  Ihe  ioas  o(  proflts  (rom  Its  non- 
delivery or  wages  of  workmen  upon  tbe  build- 
ing In  which  the  machinery  was  to  be  used, 
•There  no  notice  bad  t>een  given  at  tbe  time  of 
tbe  contract  of  the  necessity  (or  a  prompt  do- 
iivery,  and  tbe  machinery  was  such  as  might 
t?e  uaed  for  many  dlKerent  purposes.  Buthven 
Woolen  Mfg.  Co.  v.  Great  Western  R.  Co.  18  TJ. 
C.  C.  P.  316:  British  Columbia  &  V.  I.  Spar, 
Lumber  k  8nw-Mlll  Co.  v,  Nettlesblp,   L,   R.  S 

C,  P.  <M8,  37  L.  J.  C.  P,  N.  S.  235,  18  L.  T,  N. 
3.  004,  Hi  Week.  Rep.  1048;  Paclflc  Eip.  Co. 
T.  Darnell  Bros.  62  Tei,  639 :  Gulf,  C,  &  S.  F. 
R.  Co  V.  MaeUe,  2  Tei.  App.  Civ.  Cas.  (Will- 
son)    i  631,  p.  B53;  Davis  v.  Cincinnati,   U.  A 

D,  R,  Co,  1  Disney   (Ohio)   23. 

And  n  carrier  to  whom  mBchinery  was  de- 
livered for  transport  a  tioD,  which  was  badly 
broken  and  destroyed  while  la  its  poaaeaaion, 
is  liable  (or  the  value  o(  the  property  computed 
at  the  piece  of  shipment,  where  it  could  not  be 
repaired  (or  leas  than  the  price  o(  a  new  ma- 
chine, bnt  not  for  the  value  of  the  use  of  tbe 
iiiDthlne  while  another  wag  being  procured  to 
supply  Its  place,  where  it  does  not  appear  that 
the  carrier  had  notice  of  tbe  use  to  which  It 
was  to  be  put.  Thomas,  B.  ft  W.  Mfg.  Co.  T. 
Wabaah,  Sit.  L.  «  P.  R.  Co.  62  Wis.  642,  Gl  Am. 
Rep,  729,  22  N.  W.  82T. 

And  a  common  carrier  contracting  with  a  mill- 
er to  carry  a  broken  shaft  of  his  mill  and  de- 
liver the  same  to  an  artlBcer  to  eerve  na  a  model 
for  a  new  one,  who  tails  to  deliver  the  shaft  to 
Ihe  artltlcer  within  a  reasonable  time.  In  conse- 
ilVKuce  of  which  the  n^tlfl>^e^  is  delayed  Id  mak- 
ing a  new  shaft,  and  (he  mill,  having  no  other 
shaft  is  compelled  to  remain  idle  until  tbe  new 
shaft  can  be  supplied,  is  not  liable  to  the  miller 
for  the  ioni  ot  proflts  from  hla  mllt  wblch  he 
would  have  made  had  the  shaft  been  delivered 
In  rep.sonable  time  and  tbe  new  shaft  con- 
structed and  returned  to  him,  where  the  car- 
rier did  not  know  that  (be  mill  had  no  other 
Bha(^  and  that  the  shaft  was  sent  aa  A  model 
(or  a  new  one,  Hadley  v.  BaieDdale.  0  Eich. 
341.  26  ICng,  L,  &  Eq.  3B8,  23  L.  J.  Bich,  N.  8. 
17U.  18  Jur  358,  2  C,  L.  Rep.  61T. 

So,  a  tailor  who  engaged  with  a  railroad  com- 
pany to  carry  him  as  a  passenger  from  one  place 
to  anorhcr  at  which  Ihe  train  was  sdvertlHcd  to 
arrive  tbe  same  night,  and  upon  arriving  at  (he 
end  of  Ihe  line  found  tbe  train  continuing  on  A 

spednl  conveyance  and  hiring  a  boat  to  get  (hers 
that   night,   remained  until   morning  and   ora 
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cocdaA  br  train  the  next  d«r,  wberebj  he  we* 
too  l«t<  to  FMCh  placet  prerlauilr  sppolDted  for 
meeClns  hi  a  customeri,  In  conwquenee  of  which 
he  wan  obliged  to  hire  con*e;BiiceB  to  ace  lome 
of  tbem  elecwbere,  and  wai  detalnsd  Id  order 
to  Uf  others,  la  entitled  to  recover  the  amount 
on  balel  expenaeB  where  he  aCald  over  nlgbt. 
and  the  railway  Ian  paid  the  next  daj;  but 
be  cannot  recover  lor  the  proflts  and  emolu- 
menta  which  be  waa  deprived  of  bT  not  arrlvlDS 
at  hla  deatlDatlon  In  aeaBon  to  meet  hla  ciiatom- 
era.  UamJln  v.  Oreat  Northern  K.  Co.  38  Bng. 
L.  A  Uq.  8HG. 

And  breach  bj  a  railroad  company  ot  a  con- 
a    dealgBated 


plac 


where  public 


a  reduced  rate  ot  fare,  by  repudiating  It  after 
preparation  had  been  made  for  It,  aDthoriaeB 
the  Injured  party  to  recover  tor  the  net  proOts 
on  tkiietB  actually  aold  or  bargained  for  ieaa 
the  probable  expeoae  of  the  eicunlon.  but  does, 
not  Butboriie  a  recovery  for  the  proBta  on  tlck- 
eta  wblcb  mieht  have  been  aold  had  the  con- 
tract not  been  repudiated,  aa  anch  proflCa  would 
ba  conjectural.  Hooaton  &  T.  C.  B.  Co.  v.  Hill, 
OR  Tei.  381,  HI  Am.  Rep.  S42. 

And  that  a  peraou  having  a  contract  for  the 
■ale  ol  property  bad  to  turn  over  his  contract 
to  snother  pajty  to  pay  him  what  lie  owed  him, 
la  Immaterial  and  beyond  the  Inues.  In  an  action 
by  aucb  peraon  ngaioat  a  railroad  company  tor 
lots  of  pi-oGta  cauaed  by  breach  of  contract  to 
fumiah  cnra  for  the  shipment  and  delivery  of 
the  property  sold.  Baxley  v.  Tallaaaee  A  U,  B. 
Co.  (Ala.)  29  Bo.  4S1. 

So,  breach  by  a  carrier  of  a  contract  to  carry 
rjt  opera  troupe  to  a  dealgnatcd  place,  to  ar- 
rive there  at  a  deaignated  time,  by  a  delay  ot 
anch  lecEth  tbnt  the  troupe  were  unable  to  plsy 
ai  expected  upon  the  day  tbey  were  to  arrive, 
and  alao  upon  Che  next  day.  su  thorites  a  recovery 
ot  the  lots  at  the  performances  advertised  tor 
thoa*  daya.  at  anch  Iota  was  the  direct  coaae- 
quence  ot  the  delny ;  but  no  recovery  can  be  had 
tor  loasea  growing  oat  of  tbesubaeguent  breaking 
up  of  the  troupe  in  eonseqnence  of  a  tallore 
to  pay  tbe  performers,  though  tncb  failure  to 
pay  was  the  result  of  the  Inability  to  play  od  the 
two  evenings  advertised.  Foster  v.  CteTeiand, 
C.  C.  A  St.  L.  R,  Co,  68  Fed.  43<. 

But  while  the  owner  of  a  niDBeam,  under  a 
contract  with  a  railroad  cocnpanj  for  itt  tiant- 
portatlon  to  a  fair  at  a  deaignated  place  and 
time  for  eihlbltlon  at  tbe  fair,  broken  by  delay 
m  tbe  transportation  so  that  It  did  not  arrive 
In  leason.  migbt  not  be  able  to  recover  the  prob- 
able net  proflts  ot  an  exhibition  at  the  fair  at 
anch  because  they  are  too  speculative  and  re- 
mote, be  would  b«  entitled  to  recover  for  tbe 
value  of  the  use  c^  the  property  at  aucb  place 
and  time,  and  sucb  value  could  not  be  more 
properly  determined  than  by  ascertaining  what 
the  probable  net  profits  ot  the  exhibition  would 
have  been.  Toakum  v.  Dunn,  1  Tex.  Civ.  App. 
B24,  81  H.  W.  411. 

And  tbe  plalntllf  In  an  action  against  a  car- 
rier to  recover  the  value  of  a  picture  lost  by  It 
in  tranaportation  may  show  that  he  hid  orders 
for  copU'S  of  tbe  picture,  for  the  purpose  of 
showing  that  sclnal  u*e  could  be  made  of  It 
In  thp  proaecutloQ  ot  busineas,  and  that  It  poa- 
teasfld  a  value  beyond  the  mere  pleasure  which 
an  Inipectlon  ot  It  wontd  furnish;  bat  loss  ot 
antlclpBted  proflte  from  not  being  able  to  supply 
roplea  of  It  that  had  been  ordered  cannot  be  re- 
covered aa  damagea.  Bennett  v.  Drew,  8  Bo*w. 
BHH. 

Hn,  wheT«  an  express  company  rerelvea  for 
transportation  a  box  containing  plans  and  tpecl- 
"  "    a  committee,  which 


0  be  forwarded  ti 
had  olTered  a  premium  to  t] 
ttnr  for  the  best  plans  ft 
63  L.  R.  A. 
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and  tall*  to  deliver  the  box  nntll  attw  Dm  pre- 
mlumi  are  awarded,  the  loss  to  the  smder  of 
lbs  opportunity  to  compete  tor  the  prise  I» 
not  too  ramots  to  be  considered  as  ■'■"■■g— , 
but  be  can  recover  no  more  than  nominal  dam- 
ages withoat  proof  ot  actual  Injury  reaultlns 
from  the  breach.  Adams  Elip.  Co.  v.  Ggbert, 
BO  Fa.  860,  7S  Am.  Dte.  3SZ. 

But  In  Wataon  v.  Ambergate,  N.  *  B.  B.  Co. 
16  Jnr.  44b.  U  Eng.  L.  A  Eg.  497,  which  was 
an  action  against  a  railroad  company  tor  dsm- 
■gea  tor  delay  In  transporting  and  dellverlDS 
plans  and  models  of  a  machine  for  loading 
colliers  from  barges  intended  for  competltloa 
for  a  priij*  which  had  t>e«a  offered  (or  the  beat 
plan.  It  was  aild  that  the  proper  meaaure  ot 
damages  wss  the  value  of  the  labor  and  ma- 
terlali  expended  in  making  tbe  plan  and  model. 
but  that  the  chance  o:  winning  the  prise  was  too 
remote  to  constitute  s  ground  tor  damages. 
Hot  the  caac  turned  npon  other  grounda.    • 

See  alao  Cutting  v.  Grand  Trunk  H.  Co.  18 
Allen,  3S^  ;  The  Parana,  86  L.  T.  N.  S.  38B,  L. 
B.  -i  Viob.  Div.  118,  25  Weak.  Rep.  e9S,  swpro, 
V.  b. 


S.  Notice  0/  sale  a 
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Notice  to  a.  carrier  ot  a  sale  of  the  goods 
shipped  briTtgt  the  proQta  of  the  resale  within 
the  rule  that  tbe  proximate  and  direct  frnlt> 
ot  the  contract  of  carriage  may  be  recovered  for 
Ita  breach.  But  the  notice  to  or  knowledge  of 
the  carrier  must  have  been  such  that  the  par- 
ties will  be  deemed  to  have  contracted  with  ref- 
erence to  an  enhanced  liability  on  that  account. 
A  mere  knowledge  of  an  Intention  to  sell  la  not 
enough. 

Tbns,  where  the  owner  of  goods  delivered  to 
a  carrier  tor  transportation  bad  made  an  ad- 
vantageoua  sale  of  tbem  provided  they  were  de- 
livered within  a  certain  time,  and  the  carrier 
throng  negligence  failed  to  deliver  them  at 
their  deBtination  In  time,  and  the  owner  lost 
the  liencflt  of  his  bargain,  It  the  carrier  waa  In- 
formed of  the  sale  and  Itt  conditions,  and  th» 
market  value  of  the  goode  when  and  where  tbey 
should  have  been  delivered  was  less  then  the  coa- 
Irsct  price,  tbe  carrier  would  be  liable  for  what 
tbe  owner  would  loae  by  tbe  failure  to  deliver 
In  time,  which  would  be  the  dllfereace  between 
the  contract  price  and  tbe  market  value  of  tbe- 
goods  when  delivered.  St.  Loula,  I.  U.  A  S.  B. 
Co.  V.  Mudford.  48  Ark.  COZ,  3  8.  W.  814 : 
BlmmoD*  V.  South-Elattem  B.  Co.  T  Hurlst.  »t 
N.  J002:  Cobb  V.  Illinois  C.  B.  Co.  88  Iowa, 
IIOl  :  Deming  v.  Grand  Trunk  B.  Co.  48  N.  D. 
4.1B,  2  Am.  Rep.  2117  :  Houston,  B.  A  W.  T.  B. 
Co.  V.  Campbell  (Tei.  Civ.  App.)  40  S.  W.  431, 
AtHrnied  in  part,  sjid  Reversed  In  part,  lo  91 
Tex.  G51,  43  L.  B,  A.  22E,  4G  8.  W.  2. 

Less  the  freight  to  destination.  Cobb  t.  II- 
llnola  C.  B.  Co.  38  Iowa,  flOl. 

And  where  part  of  the  gooda  had  been  pnr- 
chaned  to  nil  the  purchaser's  contract  of  sale, 
he  would  be  entitled  to  the  difference  between  the 
market  price  and  the  prlc«  paid  by  him  or  con- 
tracted to  be  paid,  together  with  tbe  proflts  be 
would  have  reallied  thereon.    IbU. 

And  where  grain  waa  contracted  to  be  solA 
at  a  particular  place  to  the  gavemment.  and  It 
was  shipped  to  that  place,  and  the  fact  that  It 

to  the  carrier,  that  Is  sufficient  to  hold  the  car- 
rier reaponalble  for  the  loss  ot  the  special  eon- 
tract  with  tbe  government  through  delay  lit 
tranaportation.  though  the  terms  ot  tbe  eon- 
tract  ot  sale  to  tbe  government  were  not  com- 
municated. Illinois  C.  B  Co.  V.  Cobb,  04  111. 
128. 
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■nd  bnuckt  com  to  ni  hia  MQtract,  kod  tb«t, 
■«t  luiTlii(  doDo  ao,  he  cmi  only  leeoTW  tlie 
martet  price.    Jbid. 

Bo.  the  right  of  a  (hlpiMr  nt  grata  which  ths 
OTtier  (ailed  to  traneport.  to  recoTec  proflts 
vlilcfa  ho  woqIA  baTC  made  on  a  resale  thereof 
tor  which  he  had  contracted,  ■■  not  atfeeted  br 
;hc  tact  that  iie  had  Mttlld  with  the  partlei  of 
■hoin  he  had  bought  the  com  for  a  leaa  aom 
then  iDch  partlei  clalmell,  or  ware  JaatlT  eo- 
UUed  to  claim,  asaloat  him.     Cobb  *.  Ililnola 


;.  Co.  8 


lowi 
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And  refusal  to  charge,  in  an  action  aialnat 
commoa  csrrler  for  delay  In  the  dellrer?  of 
peecfaea;  that  tbs  plalntlffa  are  antltleil  to  re- 
<OTer  onl;  tor  wbat  the;  paid  for  tbe  peacbe* 
■nd  tor  the  ezpenae  of  superln  ten  ding  and  load- 
ing, leas  what  tbej  real  lied  from  tbe  sals,  and 
Dot  for  the  profits  that  tbe;  might  bare  refi- 
lled at  tbe  place  of  deatlDstlaa,  la  not  error, 
wh<*e  the  time  and  roate  of  shipment  were 
speeUed  In  tha  coatract.  Central  R.  i  Bkg. 
Co.  T.  8keMle.  80  Ga.  686.  12  B.  B.  1017. 

do.  tbe  mcasnro  of  damagea  (or  failare  and 
refoaal  apnn  the  part  of  a  carrier  to  furalah 
ra™  for  transi>ortatloQ  of  a  qnantlty  of  wood, 
the  carrier  having  notice  of  DegotlalloDi  (or  a 
sale  of  the  same.  Is  the  profits  tbe  shipper  woo  Id 
bHTc  DiadF  on  the  contract  for  tbe  disposition  of 
the  wood,  provided  he  could  bare  carried  out 
that  contract:  but  the  refusal  o(  the  cnrtler  to 
(DTDlxh  the  cars,  and  tbe  fact  tbat  but  a  small 
part  o(  tbe  wood  was  read;  for  sblpmeat  at  the 
Ume  the  care  were  demanded,  do  not  affect  tbe 
SManre,  oor  does  the  anbaegnent  (allnre  to  pre- 
pare the  rest  (or  shipment,  aa  he  was  not  bound 
to  prepare  and  offer  it  where  he  knew  tranipor- 
(atlnn  would  not  be  foralahed.  Honaton,  B.  It 
W.  T.  R.  Co.  V.  Campbell.  91  Tei.  661,  48  I*.  E. 
.K.  220.  4S  8.  W.  2. 

And  a  carrier  entering  Into  a  contract  with 
a  shipper  for  the  transportation  of  a  quantity 
of  rrosB-ttea  and  other  railroad  timber,  porauant 
to  which  tlie  shipper  ottered  bito  acontractwlth 
another  railroad  cotnpanr  (or  the  sale  and  de- 
livery at  the  place  of  destination  ot  nich  cross- 
ties  and  railroad  timber,  Is  liable  to  tbe  ship- 
per for  fallnre  to  furnish  cars  (or  transporta- 
tton,  where  It  had  notice  at  tbe  time  the  trans- 
portation contract  was  made  of  tbe  contract 
with  the  other  railroad  company,  or  knew  tbat 
nicb  contract  waa  In  contemplation,  and,  be- 
fore tbe  default  had  notice  that  tbe  contem. 
plated  contract  had  been  consummated,  and  for 
the  ptoflt  which  the  ehlpper  would  have  made 
npon  snch  contract  had  he  not  been  prevented 
from  carrying  It  out  by  the  failure  of  tbe  car- 
rier to  fnmlah  tbe  cara  Bailey  T.  Taliassee  ft 
M.  R.  Co.  (Ala.)  29  Bo.  4B1. 

Bnt  In  order  to  recover  such  profits  the  rail- 
road rompany  must  have  known  of  the  contract 
thTrogh  the  agents  and  aervants.  whose  duty 
It  was  to  sea  to  fnrnlahlng  trauspoTtatlon.  and 
It  la  proper.  In  an  action  (or  the  breach,  to  show 
snch  knowledge.  Houston,  B.  &  W.  T.  R.  Co. 
*.  Campbell  (Tex-  Civ.  App.)  40  B.  W.  431.  At- 
armed  In  part,  and  Reversed  In  part.  In  91 
Tei.  651,  43  L.  S.  A.  SS6,  4B  8.  W.  2. 

And  a  carrier  nndertaktng  to  carry  sheep  to 
a  city,  who  la  notified  before  so  doing  that  the 
shipper  desires  to  have  tham  tbsre  at  a  time 
oamed.  aa  that  Is  market  day  and  tbe  most  fav- 
orable time  to  sell  them,  Is  liable,  for  necll- 
gmt  delay  preventing  their  arrival  on  that  day, 
for  the  difference  between  wbat  tbe  ablpper  was 
obliged  to  sell  the  sheep  for  when  tbey  did  ar- 
rive and  what  be  would  have  received  at  the 
time  when  tbey  ihould  have  arrived  If  the  car- 
rier bnd  performed  hta  contract.  But  to  entitle 
Ibe  shipper  to  Such  damagea  It  la  necessary  to 
•hnw  that  tha  carrier  had  such  notice  at  the 
53  h.  K.  A. 


s  made.     King  i 


Wood- 


tine  the  contract  v 
bridge,  84  Vt.  BM. 

Bo,  breach  by  a  railroad  company  ot  a  con- 
tract to  receive  cattle  at  a  certain  station  to  he 
sold  for  beef  In  a  market  at  anolber  place  on  tbs 
foltowinf;  Monday  morning,  wblcb  was  a  sale 
day,  when  the  beef  could  bave  been  sold  to  the 
beat  advantage,  wbli^b  fact  was  known  to  tbe 
railroad  company,  and  waa  In  view  of  both  par- 
tlea  when  the  contract  was  made,  by  refnssi 
upon  the  part  of  tbe  railroad  company  to  re- 
ceive the  cattle  and  failure  to  have  them  at  tlw 
markflt  on  Monday  In  time  for  the  sale  ot  that 
day,  rendera  the  company  liable,  (or  the  conae- 
gueht  toss  ot  the  (avorable  market,  for  aucb 
special  damages  as  actually  resulted  from  tbe 
special  elrcumstancea.  Hamilton  v.  Western  N. 
C.  R.  Co.  96  N.  C.  398,  8  S.  E.  164. 

And  In  such  case  proof  as  to  what  days  were 
market  dava  In  tbe  place  of  destination  Is  admis- 
sible In  evidence.  Toledo,  W.  A  W.  R.  Co.  v.  Lock 
bnrt,  71  111.  fl27. 

And  tbe  difference  In  market  price  of  cattle 
at  the  place  to  which  they  were  being  shipped 
may  be  taken  as  a  basis  of  computation  of  dam- 
ages In  an  action  against  a  railroad  company  (or 
delay  In  their  transportation,  where  their  desti- 
nation was  known  to  tbe  railroad  company,  and 
the  delay  occurred  on  Its  tine,  tbougb  tbe  con- 
tract covered  only  tranaportatlon  on  Its  own 
line  and  delivery  to  a  connecting  carrier.  Hls- 
90'irl,  K.  ft  T.  R.  Co.  v.  Truskett,  44  C,  C.  A. 
17»,  104  l^'ed.  728. 
^   Ricre  km 

make  contracts  tor  tbe  sale  of  the  t 
transported,  cannot  Impose  a  liability  upcm  the 
'jarrler  for  loaa  of  profits  on  such  contracta. 
tiarvey  v.  Connecticut  A  P.  Rivers  R.  Co.  124 
Masa    121.  26  Am.  Hep.  678. 

And  delay  on  tbe  part  ot  a  common  eatrler 
In  tbe  trannportatlon  of  cattle  doea  not  warrant 
a  recovery  for  the  loss  ot  a  market  occasioned 
thereby,  where  there  is  nothing  to  show  that 
tbe  shippers  would  have  sold  their  cattle  had 
tbey  arrived  on  the  market  day.  Coogar  v. 
Hudson  River  R.  Co.  6  Dner.  876. 

And  a  shipper  of  corn  to  fill  a  contract  with 
the  government  at  an  advance  rate,  whose  ship- 
ment Is  delayed  In  transportation  whereby  the 
corn  la  damaged  and  rejected,  cannot  recover 
of  the  carrier  on  tbe  basis  of  the  contract  with 
the  government,  where  be  had  other  corn  tliBa 
tbnt  delayed  In  transportation  at  the  place  of 
destination  suBlcleDt  to  fill  hIa  contract.  Be 
can  only  recover  damages  based  upon  the  market 
value  ot  tbe  com  at  the  place  of  destination. 
Illinois  C.  R.  Co.  V.  Cobb.  64  111.  14S. 

Nor  can  be  recover  the  damages  ttased  npon 
the  contract  with  the  government,  where  It  ap- 
pears that  the  shipper  had  resold  to  bis  vendor 
such  portion  of  his  com  as  might  be  thus  re- 
jected at  the  price  he  bad  purchased  It  for,  tbe 
measure  of  damagea  In  sucb  case  being  the  con- 
tract price  for  which  the  shipper  sold  tbe  com, 
less  ths  amount  received  by  him  on  his  resale. 
/Md. 

And  a  shipper  of  com  contracted  for  by  the 
government  at  an  advance  rate,  who  had  re- 
ceived notice  from  the  government  on  the  IM 
of  April  that  It  would  receive  no  more  com  on- 
der  the  contract  after  tbe  10th  ot  tbat  month, 
who  shipped  after  tbe  lapae  of  a  reasonable 
time  within  which  to  give  notice  of  such  deter- 
mination by  the  government  to  tbe  carrier  with- 
out having  given  such  notice,  cannot  recover  of 
tbe  carrier  for  delay  In  tbe  shipment  so  that 
It  did  not  arrive  until  after  the  lOtb  npon  the 
basis  of  tbe  contract  with  the  government,  but 
sbnuld  be  roufloed  to  tbe  market  value  ot  the 
com  at  the  place  of  destination  at  the  time  when 
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It  BboDtd  bave  been  dellTered.  Illlnol*  C.  B.  Co. 
V.  Cobb,  et  III.  12S. 

So,  mere  not  Ire  on  tbe  part  of  a  conilKnor  of 
KDodB  to  a  currier  that  tbe  coaalgned  gnodB  were 
sold  Kill  not  render  the  carrier  liable  (or  more 
than  urdlanry  damagca  Far  loaa  of  tbe  sale, 
based  upon  tiie  market  price  of  tbe  coodi.  In 
order  to  render  tbe  carrier  liable  for  losR  of 
proHlR  under  an  exceptional  contract  at  a  price 
bleber  Ihan  the  ordinary  market  valne,  tbe  no- 

atancea  on  to  make  It  a  pari  of  the  contract 
tbat  (be  earner  tvai  to  be  liable  toe  sucb  dam- 
aePB  If  tbe  contract  was  brokeo.  Home  r.  Mid- 
land R.  Co.  I,.  E.  8  C.  P.  131.  42  L.  J.  C.  P.  N. 
8.  50.  28  L.  T.  N.  8.  312.  21  Week.  Bep.  481. 

And  n-Lere  a  manufacturer  contracted  to  sup- 
ply a  Inrge  guantlty  of  shoes  at  an  eitremely 
large  price  (o  one  wbo  required  them  Co  fulBI  a 
conli-act  for  tlie  aupply  of  tbe  French  army, 
agreeing  tu  deliver  them  by  a  designated  day, 
tbe  Bhoea  to  be  thrown  back  on  bis  bands  It  not 
•10  delivered,  who  dellvera  shoea  to  a  railroad 
company  consigned  to  the  purchaser  In  time  to 
t>e  delivered  on  the  designated  day,  gtTlng  notice 
to  the  station  master  thai  he  Is  under  contract 
to  dellvec  on  that  day,  and  that  tbe  shoes  will 
be  returtied  If  not  so  deliTered,  can  recover  of 
the  rnllrosd  company,  where  It  delays  tbelr  de- 
llrtry  until  after  the  designated  time,  and  the 
sbocs  ace  returned  to  him.  snd  he  sells  tbem  at 
a  much  saiallev  price,  tor  the  Incidental  ei- 
penaes  and  otdloary  damages  In  view  of  the 
ordinary  market  price  only,  where  tbe  railroad 
eompaiiy  bos  no  notice  of  tbe  special  price  at 
which  Che  shoes  are  sold  and  the  special  use  to 
which  they  are  lo  he  put,  and  tbe  demand  for 
them  has  ceased  In  consequence  of  the  cessation 
of  the  war.     Ibid 

In  tbe  above  case  France  v,  Gaudet,  40  L.  J- 
Q.  B.  N.  8.  121.  L.  R.  0  Q.  B.  IBS,  19  Week.  Rep. 
622.  was  dlstln^lshed  upon  Che  ground  that 
there  the  action  waa  between  the  vendor  and 
vendee,  and  It  was  said  tbat  there  was  little 
analogy  between  tbe  cases  on  this  subject,  and 
each  case  would  stand  on  Its  own  ground.  And 
It  was  said  by  Blackburn,  J.,  tbat  It  was  not 
necesBHry  to  decide  whether  the  dlcJunt  In  tl ad- 
ley  V.  Raiendale,  a  Eich.  341,  23  L.  J.  Eich.  N. 
S.  179,  IS  Jur.  35B,  2  C.  L.  Bep.  61 T,  li  well 
founded ;  but  the  rule  that  If  special  notice  he 
given  tbe  dnmsges  ere  recoverable,  though  there 
be  no  sppclal  contract.  Is  law. 

On  this  subject,  see  also  Wells  v.  Nitional 
Liri  Abso. 

4.  XeUct  of  u>«  and  iU  effect. 

Notice  to,  or  knowledge  of,  the  carder  aa  to 
a  special  use  to  which  the  goods  shipped  were 
designed  to  be  put.  Is  governed  by  the  same 
rules  as  notice  or  knowledge  of  a  sale  thereof. 

Thus,  na  between  shipper  and  carrier,  when 
an  nrllcle  Is  destined  for  a  special  purpose,  tbat 
fact  should  be  communicated  to  the  carrier  If 
It  la  to  be  made  the  foundation  of  special  dam- 
ages against  him,  and  If  It  Is  of  a  character  like- 
ly lo  affect  bis  action.  Illinois  C.  R,  Co.  t, 
Cobb,  64  III.  I2S. 

Bot  whenever  tbe  object  of  the  shipper  of 
property  Is  speclHlly  broagbt  to  the  notice  of  the 
carrier,  or  circum stances  from  which  the  object 
ooght  In  rcnaon  to  have  been  Inferred,  so  that 
the  object  may  be  taken  to  hare  been  within  the 
contemplation  of  both  parties,  damages,  though 
consisting  of  loss  of  profits,  may  be  recovered 
for  the  natural  consequence!  of  tbe  failure  of 
tbat  object,  Sennedy  v.  American  Eip.  Co.  22 
Ont.  App.  Rep.  279 :  Simpson  t,  Iri>ndon  A  N. 
W.  R.  Co.  I..  R.  1  Q.  n.  DIv.  2T4.  Ifl  Monk.  Eng. 
Rep.  S30.  45  I.,.  J.  Q.  B.  N.  S.  182.  .13  L,  T.  N.  9. 
806.  21  Week.  Hei>.  294  :  Vlcksburg  A  M.  R.  Co. 
T  Ragsdale,  46  Hiss.  458 :  Priestly 
53  L,  R.  A. 


Indiana  A  C.  B.  Co.  2S  111.  205,  79  Am.  Dec  36» : 
Gulf,  C.  A  8.  F.  R.  Co.  *.  ComptoD  (Tex.  ClT. 

App.)   38  8.  W.  220. 

And  tbe  proSts  ordinarily  derived  from  tbe 
■ire  of  the  property  may  bo  shown  In  an  action 
against  a  railroad  company  for  delay  la  Ita 
delivery,  not  (or  the  purpose  of  giving  tbe  prof- 
its as  damages,  but  as  a  measure  for  eimbllnc 
tbe  Jury  to  determine  the  value  of  Its  use.  Gait, 
C.  &  8.  F.  B.  Co.  T.  ComptOQ  (Tex.  Civ.  App.)  38 
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particular  place,  for  the  purpose  of  being  loaded 
with  corn  to  be  consigned  to  designated  per- 
sons. In  tulfitment  of  a  contract  between  the 
dhlpper  II nd  such  persona  to  deliver  to  them 
on  board  tbe  cars,  at  designated  points,  a  cer- 
tain number  of  bushels  of  corn,  the  terms  and 
purpose  of  which  contract  were  known  to  tbe 
railroad  company,  warrants  a  recovery  by  the 
shipper  of  tbe  railroad  company  for  the  profits 
B'hich  he  would  have  made  on  such  contracts  tor 
the  delivery  of  com,  as  tbe  railroad  company 
must  have  known  that  the  shipper  would  ana- 
tala  damages  from  Its  failure  to  supply  the  cara 
by  reason  of  bis  Inability  to  comply  with  hla 
contract.  Gulf,  C.  A  8.  F.  R.  Co.  T.  Hodfo 
ITex.  Cli.  App.)  SB  3.  W.  S8S. 

But  where  a  dealer  ascertains  tbe  price  of 
corn  In  a  certain  place,  and  enters  Into  a  COD- 
tract  nlth  a  railroad  company  lor  transporta- 
tion to  that  place,  and  then  goes  among  hold- 
ers of  corn  and  bargains  for  a  lai^  quantity. 
which  the  railroad  company  refuses  to  carry  tor 
tbe  agreed  price,  he  Is  not  entitled  to  recover  tor 
what  he  would  have  made  on  the  grain  In  tbe 
absence  of  proof  that  he  shipped  mora  tbsn  a 
very  small  part  of  1[  or  of  what  portion  of  tbe 
whole  was  delivered  to  blm,  or  tbat  he  was 
obliged  to  store  It  or  had  Incurred  any  expense 
In  regard  to  It,  or  was  compelled  to  aell  It  at 
home  at  a  loss,  or  to  pay  damages  to  those  with 
whom  he  had  bargained  for  falling  to  take  It. 
Toledo,  W.  A  W.  R  Co.  T.  Roberts,  71  lit.  640. 

So,  a  manufacturer  of  woolen  goods,  who 
sblpa  samples  of  gonds  to  a  salesman  for  the  pnr- 
pose  of  use  In  soliciting  orders,  with  notice  to 
the  railroad  company  that  there  Is  a  commercial 
necessity  that  tbe  goods  shall  be  delivered  with- 
in a  reasonable  time,  such  goods  having  no 
market  value  and  no  real  value  except  for  tbe 
purpose  specified.  Is  entitled  to  recover  of  tbe 
railroad  company  for  delay  In  transportation 
and  delivery  until  after  tbe  close  of  tbe  season 
for  tbe  sale  of  such  goods,  for  what  tbe  goods 
would  have  been  worth  to  him  for  the  purpose 
of  use  ns  samples.  Sobulze  v.  Great  Eastern 
K.  Co.  5C  t,  J  Q.  B.  N.  S.  442,  L.  R.  ]0  Q. 
B.  niv.  30.  37  L.  T.  N.  S.  438.  35  Week.  Rep.  083. 

And  ore  who  enters  Into  a  contract  with  a 
railroad  company  for  the  tranenortstlon  of  ei- 
cupslonlsts.  and  proceeds  to  advertise  the  ex- 
cursion and  sell  tickets,  after  which  the  railroad 
rompany  repudiates  the  contract,  la  entitled  to 
recover  the  difference  between  the  amount  be 
was  to  pay  the  railroad  company  for  each  ex- 
cursionist that  would  bave  gone  with  the  pro- 
posed excursion  party  and  the  amount  that  be 
proposed  to  take  them  tor  after  deducting  tbe 
expenses  he  would  bave  Incurred  In  getting  up 
the  excursion,  tbe  recovery  being  limited  to  tbe 
amount  of  net  profits  that  he  would  bave  rea- 
Mied  on  the  number  of  tickets  the  evidence 
satlsfles  the  Jury  with  reasonable  certainty  IM 
would  have  sold.  Houston  A  T  C.  R.  Co.  t. 
Hill,  70  Tei.  51,  7  8.  W.  659. 

And  a  label  placed  upon  goods  shipped  by 
rail,  addressed  to  a  designated  stand  at  a  show 
ground  at  a  specified  place,  Is  sufflclent  notice 
to  a  railroad  company  that  the  goods  were 
being  sent  to  a  show  to  entitle  the  sender  to 


Wblli  v.  National  LtFi  Association  or  Uautfokd. 


fvcoTpr  dunigM  for  loM  o(  imOta  >Dd  eipenaeB  | 
Incarred  hj  the  gooda  being  delayed  ao  aa  not 
to  arrlTe  mt  tbe  deslgDBted  plsce  In  time  tor 
the  mhaw.  Jameson  T.  Uidlajid  R.  Co.  50  L. 
T.  N.  S.  42e. 

80,  where  &  denier  waa  in  the  babit  ol  gniDg 
about  the  couatrr  ezblbltluK  hla  nares  at  shows 
Ut  attract  pnrFhaaera,  and  having  them  at  a 
■how  dellTered  them  ui»ii  tbe  abow  ground  to 
Uw  receiving  agent  of  a  railroad  company  to  be 
carried  bj  a  particular  day  to  a  ahow  ground 
mt  another  place  where  there  waa  a  similar 
■bov.  at  whleh  he  iDleDded  to  exhibit,  tbe 
railroad  company  keeping  an  agent  upon  the 
«how  ground  tor  tbe  purpose  of  drawing  custom 
to  Ita  line,  must  be  deemed  to  have  known  that 
the  dealer  bad  been  exhibiting  hla  goods  and 
that  they  were  being  sent  to  the  otber  show 
groDDd  (or  the  same  purpose,  and  will  t»e  beld 
liable  Iherelor  where  tbe  goods  did  not  arrive 
ontll  after  tbe  day  stlpula-ted.  In  coaaequance 
of  which  the  dealer  lost  several  days  Id  going 
to  meet  them  and  waiting  tor  them,  for  the 
^magea  thus  caused,  as  well  as  lor  (he  loss 
of  proflts,  though  tbe  amount  thereof  must  be 
■  mstlpr  of  speculation.  Simpson  v.  London 
*  N.  W.  R.  Co.  L.  B.  1  Q  B.  Dlv.  ZT4,  18 
---      ■-.    L,    J.    Q.    B.    N.    3. 


182.  33  L.  T.  N.  8.  805,  24  Week. 

And  In  Kennedy  v,  American  Exp.  Co.  23 
OdI.  App.  Rep.  279,  It  was  held  that  tbe  owner 
of  dogs  delivered  to  an  eipresa  company  to  be 
eiTrled  to  a  city  foi  tbe  purpose,  known  to 
the  company,  of  being  exhibited  at  a  dog  show. 
bat  which  were  not  delivered  until  ten  hours 
after  their  arrival  Id  the  city  and  nnlll  It  was 
too  late  for  tbem  to  compete  Is  entitled  to 
damages  against  tbe  express  company.  Includ- 
ing the  anticipated  profits. 

Bnt  a  contract  between  the  advance  agent 
of  a  theatrical  troape  and  the  agent  of  a  rail- 
road company  tor  carriage  at  a  reduced  troupe 
rale,  during  tbe  making  of  which  Information 
waa  given  as  to  the  number  of  the  troupe  and 
aa  to  theli  object  In  going  to  the  place  of  des- 
tination, and  OS  to  the  times  at  which  tbey 
were  to  play  there,  la  not  such  a  contract  for 
carriage  aji  would  bring  Into  the  contemplation 
of  tbe  parties  liability  on  the  part  of  the  car- 
rier for  damages  for  loss  of  proflts  wblcb  the 
tbeatrical  troupe  might  reasonably  expect  to 
make  at  the  place  of  destination  by  giving  the 
contemplated  ahow,  which  were  lost  through 
the  delay.  Southern  B.  Co.  v.  Myers,  32  C. 
C.   A.   IB.  68  U.  8.  App.  ISl.  8T  Fed.  149. 

And  a  theatrical  manager  who  purcbased  tlck- 
«ta  for  bimaelf  and  troupe  over  a  railroad,  at  tbe 
tarmlDUB  of  which  they  were  to  take  a  connect- 
ing train  and  proceed  to  a  place  at  which  a 
performance  was  to  be  gIvHi,  who  was  delayed 
by  a  cnlllaion  upon  the  first  road,  so  aa  to  miss 
connection  with  the  train  npon  tbs  otber  road. 
and  failed  to  reach  his  destination,  la  not  en- 
titled to  recover  the  anticipated  loss  of  profits, 
(tc^  by  reason  of  failure  to  meet  tbe  engage- 
Bent  to  give  a  performance,  where  he  first  do- 
tlAed  the  railroad  company  of  his  arrangements 
br  telegraph  late  at  night  at  the  point  of  delay. 
and  It  doe*  not  appear  that  the  telegram  was 
tecefved  In  time  to  enable  the  railroad  company 
to  remedy  tbe  difflcnity.  Georgia  II.  Co.  t. 
Hayden,  71  Oa.  SIB.  CI  Am.  Rep.  274. 

Aa  to  dnty  of  shipper  to  redoes  damages  In 
cue  ol  breach  of  contract  for  carriage,  see 
Honaton,  E.  A  W.  T,  B.  Co.  v.  Campbell,  Bl  Tex. 
tSl.  48  L.  B.  A.  225,  4B  B.  W.  2,  intra,  XIII. 
Aa<  aee.  generally.  Infra,  XIII. 
tlL.B.A. 
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A  telegraph  company,  In  contracting  to  trans- 
mit a  deapnti'b,  cannot  be  deemed  to  have  con- 
tracted with  reference  to  anytblng  of  which 
It  had  no  notice  or  knowledge.  When  the  des- 
patch l3  In  cipher,  therefore,  or  where  It  does 
Dot  Indicate  Its  meaning  to  a  third  person  not 
familiar  with  the  sub]ecC>matter,  failure  to  send, 
or  delay  In  transmission,  does  not  involve  tbe 
company  in  liability  for  a  loss  of  proBts  which 
might  have  been  made  It  tbe  telegram  had  been 
duly   transmitted. 

Thus,  failure  to  deliver  with  reasonable  des- 
patch a  cipher  teieerum  of  the  contents  of  which 
tbe  telegraph  company  was  not  Informed,  au- 
thorizes a  recovery  against  the  company  only 
of  nominal  damages,  or  damages  measured  by 
tbe  sum  paid  by  Its  tranamiaslon,  and  does  not 
authorize  a  recovery  for  Iobb  or  proUts  which 
would  have  been  made  on  a  resale  of  property 
thereby  ordered  sent,  bad  the  telegram  been 
promiilly  delivered.  Perguson  v.  AuglD-Amerl- 
can  Teleg.  Co  4  Pa.  Diet.  B.  88 :  Sanders  v, 
Stuart,  17  Kloak,  Eng.  Bep.  2S8,  L.  U.  1  C. 
P.  Dlv.  326,  45  L.  J.  C.  P.  N.  S.  6S2.  35 
L.  T.  N.   a.  3T0,  24  Week.  Rep.  649. 

And  commlsslona  for  negotiating  a  coalract 
lost  by  an  agent  through  tbe  delay  of  a  tele- 
graph company  In  delivering  a  mcnsage  pertain- 
ing to  the  contract,  which  would  have  been 
concluded  If  the  telegram  bad  been  sent,  can- 
not be  recovered  where  tbe  message  did  not  In- 
dicate upon  Its  face  any  occasion  for  special 
care,  and  there  was  no  notice  or  Informailou 
of  any  fact  to  the  defendant,  or  contained  In  tbe 
message  Itself,  Indicating  Its  Importance,  or 
that  special  damages  would  result  from  any 
neglect.  McColl  v.  Western  U.  Teleg.  Co.  T 
Abb.  X.  C.  151,  12  Jone*  &  8.  487. 

And  controcta  carried  over  from  the  previous 
year,  and  purcbasea  of  cotton  a  few  dsya  af- 
terwards, by  one  whose  telegram  accepting  an 
offer  by  his  foreign  correspondent  to  buy  and 
sell  cotton  on  future  days,  written  In  cipher, 
was  not  aent,  are  special  circumstances  which 
cannot  be  considered  In  estimating  bis  damages, 
or  In  connection  with  bis  ioas  of  profits,  where 
the  agent  of  the  telegraph  company  bad  no 
knowledge  thereof.  Western  D.  Teleg.  Co.  v. 
Way,  83  Ala.  542,  4  Bo.  844. 

So,  delay  upon  the  part  of  a  telegraph  com- 
pany In  the  delivery  ot  a  message  sent  by  a 
part  owner  In  an  oil  well  to  an  agent  asking 
bow  the  well  was  doing,  received  by  tbe  com- 
pany without  Information  or  notice  of  any  (act 
indicating  that  extraordinary  care  or  speed  In 
Its  despatch  or  delivery  was  Important,  or  that 
extraordinary  or  special  damages  would  result 

Ing  tbe   services,   does  not  entitle  tbe   sender 


t  tbe  t 

the  oil  well  might  bave  been  sold  In  eiccai. 
at  what  It  was  sold  for,  upon  failure  ot  the 
owner  to  receive  a  reply,  though  the  agent  of 
a  telegraph  company  to  whom  tbe  despatch 
was  originally  delivered,  and  from  which  com- 
pany the  defendant  received  It,  was  notified 
that  tbe  owner  of  the  well  Intended  to  accept 
an  offer  to  purchase  It.  unlesB  tbe  anawer  lo 
the  despatch  showed  the  property  to  be  worth 
more.  Baldwin  v.  Untied  Btatea  Teleg.  Co.  45 
N.  T.  T44,  e  Am.  Rep.  185. 

In   the  above  case  Leonard  *.   New  York  A. 
ft  B.  Electro  Magnetic  Teleg.  Co.  41  N.  Y.  S44. 
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States  Teleir.  Co.  v,  Wenger,  65  Pa.  2fi2. 
Am.  Dec.  751,  fnfro,  VII.  b,  1.  were  dlstlnguisl 
upon    the    ground    that    the    object    of 


nited 


TJniTKD  Statss  CnioDiT  Codht  of  Apps^lb. 


Jah.. 


1  Id  those  eiua,  and  th>  pnrpon  of  the 
p*riioiiB  KndlDK  them,  were  clearly  lni]lckt«d 
b7  [he  messiKes  themwlTei,  and  tbc  damagrei 
■warded  were  ■uch  ■■  neceeaarlly  and  ordinar- 
ily attend  a  failure  dI  th«  imrpoBe,  and  would 
naturall]'  reault  from  the  neglect  of  the  tele- 
graph cncapanr  to  [lerform  Its  duly. 

And  failure  oil  a  teleBrapb  company  to  de- 
liver a  despatch  asking  a  party  to  come  to  a 
deslEDated  place  In  the  marDlng,  whereby  the 
•enilcr  Called  lo  aell  a  race  horK  In  which  he 
owned  a  halt  Interest,  and  which  could  not  be 
sold  wDhmit  consent  of  the  party  addressed, 
and  which  he  was  afterwards  abllged  to  sell  for 
a  macb  imaller  flsare,  does  not  warrant  a  te- 
covery  Bgainst  the  telegraph  company  of  the 
difference  betaecD  the  price  at  which  he  might 
have  Bold  and  the  price  for  which  he  did  sell, 
as  the  mpssas?  did  not  dlacloae  anything  which 
would  lead  the  telegraph  company  to  bellere 
or  expect  that  a  transaction  was  pending  by 
which  he  would  be  enabled  to  make  a  prolltable 
sale  of  hla  burw.  or  that  be  waa  engaged  In  a 
business  transaction,  whereby  praSt  or  damage 
migbt  result.  Uelson  t.  Western  U.  Teleg.  Co. 
72  Ma  App.  111. 

And  neglect  on  the  part  ot  a  telegraph  com- 
pany to  deliver  a  despatch  directing  the  par- 
cbane  of  a  dealgnated  number  of  revolvera  on 
commlaslon  does  not  entitle  the  party  to  whom 
It  waa  addrcaaed  to  recover  for  commlaalaiiB  on 
u>e  pnrcbase  of  the  revolvera.  or  lor  an  amount 
paid  an  damages  lor  DDQperfonnanea  of  an 
■treemeni  to  buy,  where  the  telegraph  company 
had  no  Information  whatever  aa  to  the  purpose 
to  be  accomplished  by  the  message  except  what 
con  Id  be  derived  from  the  despatch  Itself. 
LAUdsberger  v.  Magnetic  Telsg.   Co.  82  Barb. 

So.  to  hold  a  telegraph  eompasy  delaying  the 
transmlwlon  of  a  messags  to  a  broker  direct- 
ing the  purchase  ot  certain  stocks  respoDslbla 
for  the  loss  ot  the  dllferutce  In  the  price  ol 
the  atocka  between  the  opening  of  the  stock  ex- 
change on  the  morning  when  the  message 
should  have  been  received,  and  the  hour  when 
the  same  waa  received,  It  would  be  necesaary 
that  the  ageot  or  operator  of  the  company 
■honid  have  known  the  coatents  or  meaning 
of  the  messnge.  either  by  the  «ame  having  been 
written  out  In  plain  Intelligible  words,  or  by 
Its  having  been  otherwise  explained  to  him ; 
and  the  mere  fact  that  the  operator  and  others 
In  the  oSice  knew  that  the  message  pertained 
to  Stock,  and  were  told  that  It  waa  a  telegram 
wblcb  reQnlred  attention  and  promptnass  In 
sending.  Is  not  aalBclent  where  the  despatch 
waa  In  cipher.  Candee  v.  Western  V.  Teleg. 
Co.  34  Wis.  4T1,  IT  Am.  Rep.  402. 

And  a  telegraph  company  delaying  the  trans- 
mission of  a  measage  directing  the  sailing  of 
stock  cannot  be  held  liable  tor  loss  ot  profits 
resulting  from  the  delay,  merely  becanat  tbe 
operator  was  familiar  with  transactions  ot  that 
character  In  the  atock  exchange,  and  knew  that 
a  dlrei;tlon  to  sell  stock  under  the  drcamstances 
ot  tbe  transaction  Implied  that  a  abort  sale 
was  Intended,  which  would  be  followed  by  an 
order  to  buy  to  cover.  Cahn  v.  Westsm  D, 
Teleg.  Co.  1  C.  C.  A.  lOT,  2  C  8.  App.  34,  48 
fed.    810. 

And  the  recovery  for  failure  of  a  telegraph 
company  to  transmit  a  messags  directing  tlie 
purchase  of  a  quantity  of  oil.  to  fnlfll  a  con- 
tract previously  made  by  the  sender,  which 
message  Indicated  on  Its  face  that  It  related  to 
the  purchase  of  property  and  nothing  more, 
should  be  limited  to  ths  price  paid  tor  the 
message,  as  all  other  sums  beyond  that  amount 
would  be  contingent,  oncertaln.  and  specula- 
tive In  their  character.  KIley  v.  Western  U. 
Teleg,  Co.  SB  Bun,  IBS. 
SSUR.  A. 


In  tlia  abovt  case  Bqnltv  v.  Western  C. 
Teleg.  Co.  98  Mass.  232.  93  Am.  Dec.  1ST,  inTra. 
Til.  b,  2.  was  distinguished  upon  the  grounA 
that  In  that  case  If  the  telegram  had  been  de- 
livered In  due  tline  It  would  bave  concluded 
K  valid  contract  ot  sale,  and  the  advance  which 
thereafter  took  place  In  the  price  of  the  good* 
waa  a  direct  loas  to  the  party  sending  the  mea- 
sage. 

But  the  fact  that  a  telegram  delivered  t» 
a  telegraph  company  directed  to  a  ship  broker 
was  In  cipher  does  not  prevent  the  telegraph 
company  from  being  liable  for  commissions  which 
the  ship  broker  would  have  made  on  a  contnct 
which  he  lost  through  d^ay  on  the  part  of  th» 
ccmpany  In  delivering  the  message.  Western 
U.  Teleg.  Co.  v.  Fatmoii,  TS  Oa.  386,  B4  An. 
Rep.  8T7. 

b.   Bute  whan  masso^  Is  4it  plot*  taraw. 

1.   Tht  ffMerol  rtght   lo  raooosr. 

Where  a  telegraphic  message  la  In  plain  terms, 
and  there  Is  a  delay  In  sending  or  a  failure  to 
send  and  transmit  It,  a  recovery  may  be  had 
for  proPts  lost  In  consequence  ot  such  delay 
or  failure,  where  tbe  losa  waa  the  proximate 
conseiiueoce  of  such  delay  or  failure,  and  th« 
proRts  were  not  speculative,  eontlngent,  or  nn- 

Thus,  delay  upon  tbe  part  of  a  telegraph  Com- 
pany In  tbe  delivery  for  three  days  of  a  tele- 
gram addressed  to  a  broker  directing  him  to 
purchaae  certain  stocks,  the  despatch  disclosing 
tbe  nature  of  the  buslneu  to  which  It  related. 
durlni;  wblcb  three  days  the  price  of  the  atock 
In  question  advanced,  entitles  the  sender  to  re- 
cover of  the  telegraph  company  the  difference 
between  the  price  at  the  time  the  telegrun 
should  have  arrived  and  tbe  time  that  It  did 
arrive.  United  Btates  Teleg.  Co.  v.  Wei^er, 
5S  Pa.  262.  93  Am.  Dec.  TCI. 

In  tbe  above  case.  Landaberger  v.  Magnetic 
Teleg.  Co,  82  Barb,  SBO,  lupra,  VII.  a.  waa  dis- 
tinguished upon  the  ground  that  In  that  ease  tbe 
direction  to  get  a  spaclfled  quantity  of  money 
ot  a  named  company  did  not  disclose  ths  tact 
that  It  was  to  be  gotten  to  save  from  ^llnre 

8o,  where,  by  reason  of  the  failure  on  tbe 
part  of  a  telegraph  company  to  deliver  a  mea- 
sago  directed  to  a  ship  broker,  he  lost  a  contract 
by  which  he  would  have  made  certain  commis- 
sions had  tbe  message  been  promptly  delivered, 
such  commissions  are  not  too  remote  or  specula- 
tive as  a  measure  of  damages.  Western  U.  Teleg- 
Co.  V.  Fatman,  TS  Qa.  286,  64  Am.  Bep.  STT. 

And  negligent  failure  on  the  part  of  a  tele- 
graph company  to  transmit  a  meaoage,  or  delay 
In  such  transmission,  directing  the  sending  of 
property  designed  to  b«  sold,  sntltles  the 
party  Injured  to  recover  proflta,  where  the 
market  value  la  greater  than  the  contract  price. 
Manvllle  V.  Western  U.  Teleg.  Co.  37  Iowa. 
214,  18  Am.  Rep,  8  ;  Evans  v.  Western  D.  Teleg. 
Co.  102  Iowa,  2ie,  Tl  N.  W.  219. 

And  negligently  delaying  the  transmission 
and  delivery  of  a  telegram  reading,  "Send  bay 
home  today.  Mock  loads  tonlgbt."  whereby  the 
sender  lost  the  sale  of  the  horse  dlrscted  to 
be  sent,  warrants  a  recovery  by  the  aeader 
against  the  telegraph  company  for  damages  for 
the  loss  of  such  sale,  where  It  appears  that 
Mock  was  a  well-known  purchaaer  of  horses  Id 
that  vicinity,  and  was  In  the  habit  of  shipping 
horses  purchased  from  that  place  to  a  central 
market.  It  being  presumed  that  the  agent  of  th« 
company  knew  such  facts,  and  the  telegram 
fairly  ctaiveyed  the  Idea  to  tbe  agent  that  tb* 
horae  was  needed  on  that  day  for  the  purpose 
of  sale  to  Mock,    Thompson  v.  Western  V.  T"^. 


Wblu  t.  National  Lifb  Abbociatiob  of  Hartford. 
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Co.  M  Wis.  031,  B4  Am.  Bep.  M4,  20  N.  Vf. 

im. 

80.  ordlnmrlly.  tbe  mcanin  of  damaset  for 
Wlnr*  of  a  tg]«gT«pb  compaBr  to  dellrsr  a  inM- 
iBXe  oiTerliit:  to  parchaatt  a  horac.  vhereb;  the 
owner  waa  prerented  from  accepting  tba  offer, 
vhere  It  appears  that  the  afent  tranamlttlnB 
the  mesansD  knew  of  the  hone  and  that  the 
cifaaage  related  to  a  pending  trade  and  that 
an  answer  was  eiitected,  would  be  the  differenea 
between  the  market  ralne  of  the  horse  and 
tba  price  which  the  proposed  pnrchaser  wonld 
hBTs  paid  for  blm  had  his  offer  been  accepted ; 
bat  where  there  was  no  market  ralne 
for  the  horse,  and  the  owner's  agent 
anerwards.  after  dill  gent  effort,  disposed  of 
him  at  a  much  amaller  flcnre,  which  wu  eJl 
that  ronld  hr  realised  far  him,  the  owner  would 
be  entitled  to  recoTer  the  difference  between  the 
price  he  woold  h«TO  received  had  he  been  able 
to  accept  the  offer  and  the  price  he  actually 
reeelTed.  tocether  with  the  expenaa  of  keeping. 
Herron  t.  Western  C.  Teleg.  Co.  90  Iowa,  1S9, 

67  N.  w.  sne. 

Bnt  the  measure  of  damages  for  failure  ta 
dellTer  a  telegram  giving  a  quotation  on  the 
price  at  mulea,  directed  to  one  who  had  cod- 
iracted  to  sell  mules  but  who  lost  the  sale  on 
account  of  the  deUf  of  the  message,  la  not 
tba  dllTerence  between  the  price  at  which 
DC  would  Dave  bou^ni  the  mules  if 
the  message  had  been  delivered  In  due  time 
and  the  price  at  which  he  bad  contracted  to 
■ell  them,  bat  that  difference  lees  the  eipeuee 
of  troDRportlDg  the  mules.  Western  C,  Teleg. 
Co.  T.  Brown.  S4  Tei.  64,  19  8.  W.  338. 

80,  damages  for  the  loss  of  a  sale  reiultlng 
from  the  fallnre  of  a  telegraph  company  to 
dellrer  a  telesraph  measBge  directing  the  pnr- 
chaee  of  a  designated  quantity  of  wool,  where 
the  operator  was  notlded  that  the  wool  bad 
probably  been  resold,  shauld  be  meaaured  by 
t&e  dllTerence  between  the  market  value  of  the 
wool  at  the  time  the  message  sboold  hnve  been 
delivered  .ind  at  a  reasonable  time  after  the 
ominlon  to  tran*mlt  had  been  discovered. 
Western  H.  Teleg,  Co.  v.  Hsman,  3  Tei.  Civ. 
App.    100.  20  B.  W.  11S8. 

And  a  guano  dealer,  whose  tetegram  order- 
ing a  quantity  of  guano  was  not  tranamltted. 
la  entitled  to  recover  of  the  telegraph  company 
tor  his  commissions  on  the  same,  where  he  had 
rontracCed  for  the  aale  thereof,  and  the  natare 
of  the  telegram  waa  such  as  to  give  the  company 
notice  that  It  related  to  a  commercial  trans- 
action. Walden  ».  Western  C.  Teleg.  Co.  100 
Ga.   ITS.   31    8.   B.   1T2. 

And  damages  luffered  by  the  aender  of  a 
telegram  by  reason  of  the  failure  of  the  tt'le- 
graph  company  to  deliver  the  deapatch.  thereby 
preventing  the  sender  from  conaummatlng  an 
exchange  of  land  for  a  stock  of  goods,  allow 
ing  to  bim  the  proflt  he  woald  have  niado  bad 
sucb  exchange  beiin  conanmmated,  are  not  too 
remote  for  recovery.  Western  U.  Teleg,  Co. 
v.  Wllhelm,  48  Neb.  BIO,  67  N.  W.  870. 

And,  where  a  telegraph  company  talll  to  de- 
liver a  message  accepting  an  offer  to  sell  a  lot 
of  land,  whereby  the  opportunity  of  making  the 
parchase  at  a  reduced  Dgare  was  lost.  It  la  no 
defense.  In  an  action  agalnat  the  telegraph  com- 
pany for  such  billure,  that  anuthet  party  had 
sent  a  telegram  an  hoar  previous  accepting  a 
propoaltlon  to  sell  the  aame  land,  where  the 
delivery  thereof  was  also  delayed,  and  If  the 
telegrnm  of  the  plaintiff  bad  been  sent  In  season, 
the  acceptance  wonld  have  been  prior  to  that 
of  the  other  party.  Alexander  v.  Western  U. 
Teleg.  Co.  ST  UIkm.  38B.  T  Bo.  280. 

So,  the  lost  profit  of  a  proposed  cootract  of 
employment  Is  the  DBtarsI  result  of  a  (allure 
on  the  part  o(  •  telegraph  company  to  trans* 
S3  L.  R.  A. 


mit  a  message  correctly  for  which  It  had  re- 
ceived pay,  owing  to  wblch  the  ssnder  lost  the 
employment ;  and  damages  may  be  recoverable 
tbeiefor.  Kemp  v.  Western  d.  Teleg.  Co.  28 
Neb.  SHI,  44  N.  W.  1064;  Weatem  U.  T«Ie«. 
Co.  V.  Fenton,  D2  Ind.  1. 

And  the  meaaare  of  dsmaces  tor  delay  on 
Che  part  of  a  telegraph  company  In  delivering  a 
message  sent  to  a  physician,  calling  (or  a  pro- 
fessional visit  In  another  city,  thus  prevent- 
ing the  gain  which  might  naturally  be  expected 
to  follow,  la  the  difference  between  what  he 
would  have  nade  had  he  gone  nnd  what  he 
made  at  home  during  tba  time.  Weslem  U. 
Teleg.  Co.  V.  Longwill,  0  N.  U.  208,  31  Fac 
830 

And  Ihe  leas  o(  the  difference  between  a 
year's  ea'aty  of  a  traveling  aalesman  which  ha 
wonld  have  received  from  the  person  he  con- 
tracted with,  and  the  sum  he  mads  dnring  the 
year,  Is  the  proximate  and  nnturnl  effect  4(  ■ 
fallnre  of  a  telegraph  company  to  deliver  a 
meassge  by  which  the  contract  of  emptoymMit 
tor  tho  }ear  would  have  been  consummated, 
and  It  Is  liable  therefor  where  Its  agent  bad  (nil 
notice  of  tba  purport  of  the  message.  Weatem 
U.  lelig.  Co.  V.  Valentine,  18  111.  .\pp.  .IT. 

And  an  Instmctlon.  In  an  action  by  a  person 
to  whom  a  tsltgram  la  sent  offering  him  cm- 
ploymeat  at  %2  per  day  against  a  telegraph  com- 
pnny  for  negligent  failure  to  deliver  the  mes- 
soge,  tbst  the  plaintiff's  measure  of  damages  Is 
f2  per  day  for  the  time  which  elnnned  from 
tbe  sending  of  the  message  to  the  day  of  the 
con.mencement  of  tbe  action,  leaa  any  sum  that 
he  ndght  have  made  from  other  emplo/Dinnt 
which  might  have  been  aecured  through  rea- 
aonuble  elTorta,  If  erroneoua,  la  more  favorable 
to  tbe  defendant  than  It  la  entitled  10,  and 
will  not  aatborlie  a  reversal  of  ibe  judgment, 
wher«  the  damages  are  not  eiceaalve.  Western 
t;.  Teleg.  Co.  v.  HcKlbben,  114  Ind.  Cll,  14 
N.   E.  8B4. 

But  failure  on  the  part  of  a  telegraph  com- 
pany to  deliver  a  measage  In  season,  so  Ihat  the 
person  to  whom  It  waa  addressed  lost  the  bene- 
flt  of  a  contract  of  employment,  authorises  a 
recovery  of  the  amount  paid  for  sending  the 
mesuige  only,  and  not  for  the  value  of  the 
eniployment,  where,  under  Che  terms  ol  the 
contract  therefor,  he  wsa  liable  to  be  dlamlsaed 
from  the  employment  si  soon  as  ha  had  pr.letei] 
upon  It.  so  Chat  It  cannot  be  known  what 
dan'Sges  he  had  Buffered.  Merrill  v.  Western 
D.  Teleg.  Co.  78  Ue.  BT.  2  Atl.  847. 

So,  the  proflta  which  would  have  resulted 
the  performance  of  a  contract  (or  threeh- 
sre  not  too  uncertain  and  contingent 
Tor  recovery  In  an  action  against  a  telegraph 
by  for  (allure  to  send  a  telegram  accept- 
propualtlon  to  do  the  work,  by  reastn 
of  which  many  of  the  persons  (or  whom  Iha 
Vreshlng  w«s  to  be  done  made  other  engage- 

enCa,  where  the  plaintiff  threshed  about  one 

Ird  of  the  grain  originally  contracted  for, 
.nd  tbe  expense  and  proSt  upon  that  transaction 
ppear,  as  It  la  reasonably  certain  he  would 
have  made  a  proportionate  profit  If  he  bad  ae- 
rured  the  threshing  of  the  entire  amount. 
Weslem  U.  Teleg.  Co.  v.  Bowen,  84  Tei.  4TS. 
'->  a.  W.  064. 

But  tbe  negligence  of  a  telegraph  company 
the  transmlaslon  of  a  message,  whereby  the 

Tson  to  whom  It  waa  directed  lost  the  threab- 

g  o(  :2n.tlOO  bueheta  o(  grain  for  which  he 
bad  a  contract  at  the  time,  only  entitles  the 
Injured  party  to  recover  the  amount  he  would 
earned  less   the  expense  he  would   have 
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Western  V.  Teleg.  Co. 
on    Cl'ex.   Civ.  App.)    29  8.  W.  71. 
And  tbe  estimation  o(  the  proDts  as  damage* 
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for  breach  bj  a  tclcsrspb  eompiaj  of  a  eoDtraet 
between  ■  peraon  eoEa^d  Id  tbe  general  bnalnew 
o(  coUectlns  telecniirtilc  news  and  inch  telegrapb 
rampany  for  the  trananiliaion  of  the  newa.  run- 

niug  Ibrough  a  Iodic  period  of  jeara.  upon  the 
nvcrage  jearlr  proUla  made  aader  the  contract 
for  the  period  preceding  Its  brcacb,  abauJd  be 
made  by  deducting  the  ralue  of  the  time  which 
before  had  been  given  to  tbe  execatlon  of  tbe 
contract  and  In  the  future  would  not  be  glTcn 
therefor.  Ooodeell  t.  Weatem  V.  Teleg.  Co. 
21  Jones  A  8.  «6. 

And  in  eitlmatlnK  the  damaget  against  a 
tetegrapb  company  tor  failure  to  send  a  tele- 
gram whicb  was  n  reply  to  an  offer  by  a  foreign 
correapondent  of  the  sender  to  buy  and  aell 
cotton  OQ  <ll<rereat  dayi  In  the  lature,  aod 
which  was  an  acceptance  of  the  offer,  the  con- 
tract  as  It  would  have  been  made  had  tbe  mea- 
•age  of  acceptance  beeo  delivered  must  be  re- 
■[ardcd  as  an  entirety,  and  the  net  proflta  which 
would  have  been  reallied  from  tbe  contract 
M  an  entirety  constitute  the  actual  damage 
'auirered  by  the  sender.  And.  If  proHts  would 
have  accrued  to  blm  from  one  part  of  the  con- 
tract and  loues  would  have  resulted  from  the 
otiieii  he  can  only  recover  Che  difference  In 
Ms  favor.  Western  U.  Teleg.  Co.  t.  Way,  83 
Ala.  042.  4  So.  844. 


Though  the  meaning  of  a  telegram  la  definite 
and  apparent  no  recovery  can  be  had  for  a 
loia  of  pronia  cauaed  by  Its  breach,  aa  a  general 
role,  where  the  profits  were  remote,  contingent. 
or  uncertain,  the  rules  ss  to  remoteneas,  con- 
tingency, and  uncertainty  with  reference  to  con- 
tracts in  general  being  applicable. 

Thus,  failure  to  deliver  a  telegram  la  time 
does  not  entitle  the  party  receiving  it  to  re- 
cover of  the  telegraph  company  a  sum  of  money 
which  he  would  or  might  pmbably  or  possibly 
hive  made  as  prsfita  It  he  had  received  the  tele- 
gram at  ttie  proper  time.  Clay  v.  Western  D. 
Telpg.  Co.  81  Ga.  265,  6  8.  E.  818. 

And  damages  on  account  of  the  loss  of  anttcl- 
psted  KHlns  or  proflta  baaed  upon  the  prob- 
ability   of    a    horse    being    able    to    win    prise 

tlngent,  and  speculative  to  be  recovered  In  an 
action  by  the  borae  owner  against  a  telegraph 
company  for  negligence  In  the  inaccurate  trana- 
mlisloD  of  a  meaaage.  Western  C.  Teleg.  Co. 
V.  Craii,   3e   Kan.   CSO.    18   Fac.   TIB. 

And  the  meeanre  of  damages  Id  an  action 
against  a  telegraph  company  for  failure  to 
transmit  and  deliver  a  telegram  accepting  an 
option  for  tbe  purcbase  of  a  lot  of  stock,  or 
an  offer  for  the  sale  of  merchandise  at  a  des- 
ignated price,  until  alter  the  time  (or  accept- 
ance had  expired.  Is  the  difference  between  the 
contract  price  and  that  which  the  sender  would 
have  been  compelled  to  pay  at  tbe  aame  place, 
In  order  by  due  diligence  after  delivery  of  the 
tclcfn^m  or  notice  of  failore  to  deliver  It  to 
purchase  the  same  number  and  grade  of  stock 
or  tbe  same  merchandise ;  and  It  Is  of  no  con- 
sequence tbot  some  days  subsequent  to  the  de- 
livery of  the  telegram  there  was  a  rise  In  the 
msrhet  value  of  stock  or  good*,  and  that  if 
the  sender  had  purchased  at  the  contract  price 
he  might  have  obtained  proflta  from  auch  rise 
In  valne.  Brewster  v.  Western  D,  Teleg,  Co. 
66  Ark.  6S7.  4T  B.  W.  fiSO ;  Squire  v.  Western 
C.  Teleg.  Co.  98  Mass.  232.  93  Am.  Dec.  157. 

So,  neglect  upon  the  part  of  a  telegraph 
Fompnny  to  tranamlt  and  deliver  a  mcBenge 
calling  for  a  man  to  come  at  once  and  repair 
a  boiler,  whereby  tbe  aender.  who  was  a  dla- 
tllltr,  was  compelled  to  saspend  operations  for 
tweniy-four  hoars  longer  than  he  would  hare 
63  I..  R.  A. 


done  had  th*  telegram  been  transmitted  and 
deliverod,  sad  compelled  to  pay  wagea  to  Idlv 
men,  snd  lo  porchasc  feed  for  a  large  nnmber  oF 
i-aitle  which  he  was  at  the  time  slopping  at  h1> 
distillery,  nntUles  the  distiller  to  recover  for 
the  Q.lditlonal  expense  Incurred  In  feeding  th» 
caltle  and  the  amount  paid  tbe  hands :  but  the 
prollls  which  he  migbt  have  made  on  liquor* 
which  he  wai  prevented  from  making  for  the 
twenty-four  boars  are  too  remote.  Rich  Grain 
Distilling  Co.  V.  Weatem  U.  Teleg,  Co,  13  Kj. 
L.   Itcp.   256. 

Nor  does  fallura  to  deliver  a  telegram  warrant 
a  recovery  by  the  person  to  whom  it  was  sent 
for  the  profits  of  a  contract  (or  labor  and 
service*  In  the  cunstructlon  of  a  railroad,  which 
he  might  have  made  and  would  have  had  aa 
opportunity  of  making  had  the  telegram  been 
received.  Johnson  v.  Weatem  D.  Teleg,  Co. 
(HIM.)  29  So.  TST. 

And  the  measure  of  damages  for  failure  to  de- 
liver, as  written,  a  telegraphic  meaasge  notify- 
ing a  witness  of  tbe  day  ■  case  was  set  tor 
trlsl,  nnd  delivering  one  In  place  thereof  namlns 
a  day  so  much  earlier  that  upon  arriving  at 
the  place  of  trial  he  had  to  return  home  t» 
atvalt  tbe  arrival  of  the  true  day.  Is  bis  expense- 
In  going  to  and  returning  from  the  place  of 
trial  and  the  value  of  the  time  loat.  And  losses 
resulting  from  the  stoppage  of  bis  business. 
such  aa  salaries  of  men.  cost  of  keeping  (esms, 
Bjid  the  value  of  their  services  and  anticipated 
proflta,  cannot  be  recovered  unless  the  telegraph 
company  was  notified  that  such  losses  woold 
follow  from  failure  to  correctly  deliver  the  mea- 
aai:e.  Westem  H.  Teleg.  Co.  r.  Short,  SS  Ark. 
434,  g  L.  n.  A.  T44,  14  8.  W.  649. 

And  where  a  telegram  notifying  a  Teasel 
owner  of  a  cargo  of  S.OOO  buahels  of  wheat 
which  he  could  obtain  waa  incorrectly  trana- 
mttted  BO  as  to  read  8,000  bushels,  and  on 
account  thereof  the  owner  abandoned  a  contract 
for  another  cargo  and  sent  his  vessel  to  tbe 
place  where  the  cargo  In  qoestlon  waa  to  be 
taken,  the  damages  which  would  naturally  flow 
from  the  default  of  the  tel^rapb  company,  and 
which  could  have  been  In  the  contemplatloo  of 
the  partlea  at  the  time,  consist  of  the  reasonable 
compensation  for  sending  his  vessel  to  such 
place  snd  return  without  freight ;  snd  he  la- 
not  entitled  to  claim  for  the  profit  he  inlgbt 
have  mnde  from  carrying  the  8,000  bnshel*. 
I.ans  T.  Montreal  Teleg.  Co.  7  U.  C.  C.  P. 
23. 

So,  fnllure  on  tbe  part  of  a  tel^raph  com- 
pany to  send  B  message,  by  which  the  aender 
directed  ■  broker  to  pnrcbaae  a  designated 
qusntlty  of  specified  stocks,  or  grain,  or  other 


,._,, which   stock   sdvanced   In   price 

mediately  after  the  time  the  message  ahoniO' 
have  been  received,  and  afterwards  Bnctnated. 
so  that  If  the  stock  had  been  pur^liaaed  when 
The  message  should  hove  been  received  It  Could 
bave  been  sold  at  a  proflt  tbe  next  day,  does  not 
ButhorlKe  a  recovery  against  the  telegraph  com- 
pany for  such  loss  of  proflta,  In  tbe  absence 
of  evidence  that  If  It  had  been  bought  at  that 
time  It  would  have  been  sold  at  a  proflt  on  the 
next  day,  or  at  any  otber  lime  before  the 
suit  was  biought.  Western  C.  Teleg.  Co.  v. 
Pellncr.  58  Ark.  29,  2!  B.  W.  OIT :  Blbbard 
V.  Western  U.  Teleg.  Co.  B3  Wis.  668. 

And  the  same  rule  applies  to  delay  in  tbe 
delivery  of  a  telegram  directing  the  purchase 
of  a  quantity  of  oil.  Western  U.  Teleg.  Co.  v. 
Hall,  121  U.  8,  444,  81  I^  ed.  479,  8  dup.  Ct. 
Rep.   077. 

And  delay  In  transmitting  a  telegram  direct- 
ing a  broker  to  sell  a  quantity  of  stock  sent 
In  anticipation  of  a  heavy  decline  In  the  value 
of  Ibe  stork,  with  the  desire  to  sell  tkeforc  the 
oeciine    began,    with    a    view    of    parehaaing 
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price  had  re&cbed  %.  lower  Q^rc,  thereby  rnl- 
izSag  the  dlffsrence  In  tbe  market  tbIub  at  Ibe 
lima  of  the  repnrchaee,  so  that  Bucb  dtHereuce 
U  not  realiMd.  does  not  warrant  a  recaiery  bj 
the  Bender  of  the  Bmonnt  which  woiilil  hnve 
been  r«al1ieil  by  ancb  tranaactloD  had  the  tele- 
grani  been  tranimltted  In  time,  as  lucb  damRses 


e  and  n 


tain. 


.   Wei 
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era  V.  Teleg. 
24.  18  Fed.  810, 

Soi  doea  delar 
company  of  one  daj  In  Beadinc  a  meat 
celTcd  from  a  broker.  coDBlitlng  ol  a  re- 
foeat  for  a  quotation  ol  prlcea.  coupled  wltb  ■ 
■tatemeni  ot  those  quoted  by  a  riTal  caaeern 
and  a  ausceitlon  that  It  the  terma  were  aatla- 
[actorj  he  migbt  effect  a  aale,  and  would  If 
arcrtxuri  to  brloB  aboat  tbe  aale  forfeit  all 
claim  to  tbe  brokerage  feea,  entitle  blm  to  dam- 
ages far  the  loai  of  commLwIona  on  the  claim 
that  bj  reason  of  the  delay  he  failed  to  make 
a  sale  ot  tbe  merchandise :  and  ao  Instruction 
that  I  he  meaaare  of  damages  la  the  loas  which 
be  aalTered  la  rammlaalona  la  reveralble  error. 
Postal  I'eleg,  Cable  Co.  r.  Barwlse,  11  Colo. 
App.  328,  D3  Fac  2G2. 

So.  a  telegraph  company  lalllns  to  deliver  a 
■wsaage  ordering  goodi  can  be  held  liable  only 
for  tbe  difference.  If  any,  between  the  market 
TBlne  of  the  goods  and  tbe  price  at  which  tbey 
would  biTe  b^n  obtained  had  the  telegram  been 
properly  transmitted,  and  It  la  not  liable  for 
IwoDtB  that  would  bBTe  been  made  by  the  sender 
npoD  the  baala  ot  a  sale  of  goods  which  bad  been 
made  at  the  time  the  telegram  had  been  sent, 
In  the  absence  of  erldence  that  the  telegraph 
eonpany  had  any  notice  that  the  gooda  were 
ordered  to  111  I  a  contract  already  entered  Into 
(or  their  resale.  Western  D.  Teleg.  Co.  v.  J. 
A.  Kemp  Grocer  Co.  (Tei.  Civ.  App.)  28  8. 
W.  eOS;  Western  D.  Teleg.  Co.  T.  Thomas,  T 
Tei.  Civ.  App.  105.  26  S.  W.  IIT  ;  Western  U. 
Teleg.  Co.  r.  Graham,  1  Colo.  2S0,  9  Am.  Bep. 
ISS. 

And  a  lumber  company  needing  a  certain 
amount  of  a  particular  class  of  Iron  to  repair 
their  steam  sawmill,  whose  agent  telegraphed 
them  tbdt  It  conli!  not  he  found  and  asking 
It  another  kind  woaEd  do.  which  telegram  was 
not  delivered,  by  reason  of  which  tbe  opera- 
tlona  ot  their  mill  were  delayed  for  twelve  days, 
can  only  recover  the  actual  damages  saatalned. 
It  la  not  entitled  to  recover  prospective  and 
cpemlstive  proBCs  likely  to  result  from  the  sale 
of  the  board*  which  were  to  be  manufactured 
frnm  a  large  quantity  ot  unsawed  logs  tben 
on  band.  Reliance  Lumber  Co.  »,  Western  D. 
Telec-  Co.  SS  Tei.  S94,  44  Am.  Rep.  620. 

See  also  Western  U.  Teleg.  Co.  v.  Wilhelm. 
48  Neb.  SIO,  ST  N.  W.  8T0 ;  Weatern  U.  Teleg. 
Co.  V.  Valentine,  18  III.  App.  BT  i  Western  U. 
Teleg.  Co,  v.  Bowen,  S4  Tea.  4T6.  19  8.  W.  B64, 
tapr«,  VII.  b,  1. 

c  A«I«  wlken  alttrtd  netiage  1*  tent. 

Where  the  negligence  ot  a  telegraph  company 
consists,  not  In  delsylDK  the  trsnsmisslon  of  a 
nesaage,  but  In  transmitting  a  mesnge  errone- 
ously so  as  to  mislead  the  party  to  whom  It  Is 
addressed,  on  the  faith  ot  which  he  acts  In  the 
pnrchsse  or  sale  ot  property,  ths  actual  loss 
baaed  upon  the  cbsngee  In  market  value  Is 
rlearly  within  the  rule  far  estimating  damages. 
Western  D.  Teleg.  Co.  T.  Rail,  124  V.  8.  444, 
31  I.,  ed.  4T0,  8  Bop.  Ct.  Rep.  STT,  dtdum. 

And  a  telegrsph  operator  who  presumes  to 
translate  ths  handwriting  In  a  message  sent  by 
him.  and  to  add  letters  which  were  not  In  It. 
ntakes  tb«  company  responsible  to  ths  sender 
ar  rec«lTer  for  the  damages  resulting  from  bis 
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wrongdoinf ;  and  In  such  case  the  company  la 
not  excused  from  [lability  to  tbird  persona  by 
the  fact  that  the  sender  did  not  pay  tor  Its 
being  repeated  back  In  accordance  with  a  rule 
ot  tbe  compaoy,  whereby  they  limited  their  re- 
sponalblllty  to  such  messages  as  were  repeat- 
ed only.  New  York  i  W.  Printing  Teleg.  Co- 
V.  Dryburg.  35  Pa.  298,  T8  Am.  Dec.  33S. 

Thus,  tbe  transmission  by  a  telegraph  com- 
pany of  a  despatch  directing  tbe  sen  ding  of  two 
hnr.d  banquets  so  as  to  read  EOO  bouquets  ren- 
ders the  teleETSpb  company  liable  tor  the  dam- 
ages suffered  by  tbe  receiver  In  procuring  a 
large  quantity  of  eipanslve  flowers  for  the  par- 
pose  of  making  the  number  of  bouquets  which 
appeared  to  have  been  ordered.  /Md.  This  case, 
though  not  one  o(  loss  of  profits,  is  here  In- 
cluded, becBuae  It  Is  a  leading  caae  and  one 
frequently  cited  In  proflt  cases. 

And  where  a  telegram  to  a  broker,  directing 
tbe  pnrcbnse  of  1,000  aharea  ot  a  certain  stock, 
was  negligently  trsnsmltted  by  the  telegraph 
company  so  as  to  read  100  abares.  and  the 
broker  pnrcbased  tbe  100  shares,  after  which 
the  market  rose  rspldly,  the  loss  resulting  from 
the  change  In  market  value  Is  tbe  natural  re- 
sult of  Che  telegraph  company's  mistake,  and 
must  be  deemed  ti  have  been  within  the  contem- 
plation of  tbe  parties,  and  la  recoverable  In  as 
action  against  It  for  negligence ;  but  where, 
after  the  mistake  was  discovered,  the  market 
remained  stationery  for  a  time  and  then  agalit 
advanced,  tbe  advance  occurring  after  the  mis- 
take could  have  been  remedied  cannot  be  charged 
to  the  company.  Uarr  v.  Western  U.  Teleg.  Co. 
8B  Tenn.  S29,  3  8.  W.  4M. 

8o.  the  difference  between  the  market  valus 
of  the  aalt  In  question  at  Oswego  and  what  It 
Bold  tor  In  Chicago,  together  with  the  expense 
ot  transportation  from  Oswego  to  Chicago,  la 
not  an  Improper  measure  ot  damages  In  an  ac- 
tion against  a  telegraph  company  for  a  mistake 
In  transmitting  a  mesaage  directing  the  send- 
ing of  S.OOO  sacks  ot  salt  so  that  It  read  6.00» 
casks  of  salt.  In  consequence  of  wblch  5,000 
casks  of  coarse  salt  were  sent  when  B.OOO- 
sacks  were  intended,  as  the  telegraph  company 
must  be  presumed  to  have  known  that  the 
manufacturer  receiving  the  order  would  All  It 
aa  delivered,  and  that  the  salt  wonld  be  ahlpped 
to  Chicago  as  an  article  of  merchandise,  so 
that,  tbe  price  In  Chicago  being  less  than  la 
Oswego,  be  would  lose  the  cost  of  transporta- 
tion and  the  difference  between  the  market 
price  at  the  two  places.  Leonard  v.  New  York, 
A.  A  B.  Electro  Magnetic  Teleg.  Co.  41  N.  T. 
044,  1  Am.  Rep.  44e. 

But  tbe  damages  recoverable  by  tha  receiver 
of  a  telegram,  tor  a  mistake  In  understanding 
the  price  In  an  offer  to  sell  goods  therein  con- 
tained, are  limited  to  the  difference  between  the 
price  named  and  tbe  price  Intended,  excluding 
any  loss  of  proDts  on  s  contract  ot  resale,  wblch 
he  had  made  on  the  faith  of  tbe  telegrsm. 
where  he  bimself  failed  to  carry  It  out  by  re- 
fualng  to  receive  the  goods,  without  any  ex- 
cuse except  tbe  dlsappolntiiient  caused  by  tbe 
mistake  In  price.  Fererro  v.  Western  tJ.  Teleg. 
Co.  0  App.  D.  C.  405,  36  L.  R.  A.  B4B. 

And  one  who  sends  a  telegraphic  message 
quoting  the  price  ot  potatoes  at  t'-TO,  which 
message  as  sent  read  (LOT,  upon  which  tbe  re- 
ceiver purchased  ot  the  sender  ■  quantity  of 
potatoes  which  the  sender  refused  to  deliver 
at  the  towpr  price.  Is  entitled  to  recover,  where 
the  potatoes  were  totally  lost,  the  difference 
between  the  price  tor  which  be  offered  to  sell 
the  potatoes  and  the  price  (or  which,  by  tha 
exercise  of  ordinary  care,  they  could  have  been 
sold  In  the  market  when  the  mistake  was  dis- 
covered: bnt  he  Is  not  entitled  to  recover  dam- 
ages erroneouaty  recovered  against  him  by  tb* 
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8m  alw  Weatern  V.  Ttf«.  Co.  t.  ih»rt  6S 
Art.  43«,  &  U  B.  A.  7*4.  14  8.  W.  649 1 
Lmne  t.  Uaotnal  Tel«K-  Co.  T  D.  C.  C.  P.  28,— 
•upro^  Vll.  b. 

VIII.  Contractu  vHth  reUttion  to  raOroat  and 
itaffam  coKifmctlon. 
Contracta  of  thli  clan  are  within  the  gta- 
«ral  nilea.  If  made  wltb  partJcalar  referenca 
to  the  adTBotaee!  to  be  derlTeil  therefrom  the 
loaa  of  audi  adTaatagei  la  an  elemBnt  of  dam- 
•KSB,  In  an  action  for  a  breach.  Aa  a  generaJ 
mle,  howcTer.  the  proBta  expected  to  be  made 
from  auch  cDnCracta  are  remote  aod  collateral, 
•nd  not  the  direct  friilu  ther^if,  aa  well  aa 
caDtlnaeot  and  uncertain,  and  therefore  not  t«- 
eoTerable. 

Tbna.  the  meainre  of  damagea  for  breach  of  a 
contract  to  bnlld  a  motor  railroad  to  connect 
with  the  boalnen  portion  of  a  cltj  a  tract  of 
land  which  one  of  the  partlea  had  Jaat  par- 
chased  with  the  Tlew  of  fitting  and  aelllng  It  (or 
realdcDceK  la  the  dllTerencB  between  the  yalue 
of  the  land  on  the  daj  the  toad  sbonld  bare 
been  completed,  not  leaa  than  the  agreed  pnr- 
chaae  price,  and  what  Ita  Talne  wonid  have 
been  on  that  daj  with  the  road  completed  and  In 
operation.  Blagen  v.  Thorn paon,  28  Or  28S 
18  L.  B.  A.  aiB,  81  Pac.  647. 

And  the  loia  of  profila  or  galoa  of  the  con- 
tract tor  the  purchaae  of  the  land  which  the 
purchaser  la  obliged  to  anrrender  becanae  of  the 
failure  to  conatroct  the  railroad,  the  contract- 
or knowing  that  bla  object  waa  to  enhance  the 
Tatue  of  the  land,  may  be  Included  In  the  dam- 
ages  tor  breach  of  the  contract  to  bnlld  the 
road.  IbiO. 
And  wher 

panj   entera  

agent  bj  which  th;  local  agent  la  to  reinoTe  hla 
atore  building  and  atock  to  another  town  and 
become  ihe  local  agent  for  the  company  at  that 
town  for  the  sate  and  dcmatloD  ot  lands,  aod  to 
iDdnce  BPttlement  upon  the  new  town  ilte  b;  the 
realdents  of  the  old  town  from  ■  ■  ■  ■ 
remove  bli  atore,  the  company  agreeing  that 
a  railroad  aball  bo  built,  equipped, 
operation  to  the  new  town  by  a  designated 
time,  puranant  to  which  the  local  agent  -  - 
biB  store  building  and  stocli  and  business  to  the 
new     town,    after     which    tbe    land     company 

breaks  the  sgreemeac  by  falling — 

constractlon  of  the  railroad,  thus  destroying 
the  business  of  the  local  agent  In  the  old  town, 
and  rendering  It  Impoaslble  Cor  him  to  carry  on 
bDalaesa  In  the  new  town  or  return  to  the  old 
one,  aa  he  hsi  placed  himself  In  hostile  atti- 
tude to  It,  It  Is  proper  for  the  Jury,  In  an 
action  for  the  breach,  to  take  Into  consideration 
the  loBi  of  proQta  Incurred  by  him  In  the  break- 
ing up  ot  hla  established  business  In  the  town 
from  which  he  remored.  Arkansas  Valley  Town 
*  r*nd  Co.  T.    Lincoln,  58  Kan.   140,   42   Pac. 
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And  the  fact  that  a  party  contracting  to  bnlld 
a  msd  felled  to  do  so.  and  tbat  It  would  there- 
fore be  difficult  to  prove  with  ezactneas  what 
would  haye  been  the  value  of  property  which 
the  other  party  purchased  In  contemplation 
of  the  building  of  the  road  with  the  cootract 
fulfilled,  does  not  prevent  him  from  recovering 
(or  the  breach  of  such  contract  such  damages  as 
he  may  be  able  to  prove.  He  Is  only  required 
to  give  anch  eTtdeuce  as  the  natore  o(  the  case 
will  permit.  Bliigen  v.  Thompson,  2S  Or.  239, 
18  L.  R,  A.  SIS,  31  Pac.  647. 

So,  where  a  railroad  company  agreed  (or  a 
valuable  consideration  to  erect  and  flt  up  a  sta- 
tion on  certain  land*,  containing  no' further 
53  L.  H.  A. 


deiciiptlon  of  the  atatlon  or  any  atlpulatlona 
aa  to  Ita  nae.  and  afterwards  -refused  to  erect 
It  and  substituted  a  station  aom'e  distance 
away,  the  Jury,  In  an  action  by  the  land  owner 
for  the  breacb,  may  take  Into  acconnt  the 
probable  benefit  which  his  eaUte  might  have 
derived  from  the  eilstenca  of  a  stopping  place 
on  tbe  line  ot  railroad  to  which  trsSc  might 
have  boen  attracted,  \>r  which  might  have  been 
conveoleut  to  the  peraons  realdlikg  upon  the 
estate.  It  being  assumed  that  If  Ihe  company  bad 
performed  Its  agreement  It  wonId  have  made  the 
Btatloo  In  a  reasooable  manuar,  with  regard 
to  the  mode  ot  constmcllon  and  the  extent 
af  accommodation.  Wllaon  v.  Northampton  A  B. 
Jonetlon  R.  Co.  L.  B.  9  Ch.  ST9. 

And  tbe  plaintiff  In  an  action  for  breach  of 
a  covenant  by  a  railroad  company  tor  ths  erec- 
tion and  proper  maintenance  of  salBclent  fences 
on  each  aide  of  the  railroad  throng  hla  lands 
and  (or  ft  croaalng  and  cattle  foacds,  the  owner 
using  hla  land  for  parpoaea  of  tlllag«  (or  hla 
support  and  profit,  may  show  how  mnch  tbe 
land  would  yield  each  season,  and  fix  the  uaual 
market  value  d(  tbe  product  at  tho  harreatlns 
aeaaon,  and  out  of  this  should  ha  deducted 
the  expeoae  of  tillage,  harrestlng,  and  market- 
ing, and  the  ramalnder  will  be  the  intimate 
fmlts  of  the  land,  labor,  and  expense  which 
should  be  aecuted  to  bim  aa  the  natural  damages 
for  the  breach  of  the  covenant.  Chicago  *  R. 
~.  a.  Co,  V.  Ward,  IS  III.  SS2. 

And  the  opinion  of  witnesaea  aa  to  what  the 
'Slue  of  land  would  have  been  If  a  railroad  mii- 
nlng  to  it  and  CMmecClng  It  with  a  city  had 
been  constructed  In  accordance  with  a  contract 
e  In  evidence  on  the  question  of 
damages  for  breach  of  the  contract.  Blogcn 
V.  Thompson,  28  Or.  239,  18  L.  B,  A.  31S,  31 
Pac,  6*7. 

But  the  defendant  In  an  action  upon  a  sub- 
atantlve  agreement  by  which  be  aubscrlbed  a 
tertaln  anm  on  consideration  that  a  railroad 
company  would  bnlld  s  road  to  a  certain  place 

which  he  owned  property,  cannot  recoup 

.ntlclpated  prolltB  which  he  clalma  he  could 
have  realised  from  his  real  property  It  the 
rosd  bad  been  const racted  according  to  the 
terms  of  the  agreement,  snch  profits  being  too 
remote  and  specolatlve.  Coos  Bay  E.  Co.  v. 
Nosier,  80  Or.  B4T.  48  Pac.  301. 

And  while  a  landowner,  who  grants  a  right 
of  way  to  a  railroad  company  ocrosa  hla  lands 
In  cob  side  ration  of  the  company's  agreement 
to  eslablisb  a  station  st  a  designated  place  on 
or  near  his  landa,  la  entitled  to  recover  foe 
failure  to  locate  the  station  aa  agreed,  for 
any  actnal  damages  he  provea  he  snlfered.  with 
ths  limitation  that  such  damages  must  be  the 
nalursl  and  proximate  consequenceaot  the  breach, 
susceptible  ot  reasonably  certain  ascertainment, 
and  not  merely  possible  or  speculative  losses. 
*"" for  the  lose  of  a  poaalble  In- 


i  pstro 


a  his  B 


suit  from  the  locstlon  of  the  quarters  for  sec- 
tion hands  whliA  would  accompany  the  station. 
Evans  T.  Cincinnati,  a.  ft  H.  R.  Co.  7S  Ala. 
S41. 

And  where  land  Is  conveyed  to  a  railroad  com- 
pany for  a  right  of  way  In  whole  or  In  pan 
upon  consideration  that  the  depot  balldlnga 
would  be  erected  on  the  owner's  land,  and  Ihnt 
the  right  of  way  ahoald  be  tanced,  which  Is 
not  done,  the  owner  Is  entitled  to  racover  tbe 
vslaft  of  the  land  taken,  and  for  the  Incon- 
veDlcnc«  and  loss  ot  use  caused  by  the  failure 
(a  fence,  and  possibly  for  any  loss  In  the  way 
of  loss  of  Increased  conventeoice  In  shipping  bis 
produce :  but  he  caonot  recover  for  the  loss 
of  an  anticipated  Increaae  In  the  value  of  bis 
farm  from  tbe  location  of  the  depot  or  tbe 
profits  of  bis  business.     Rockford.   R.   I.  A   St 
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t.  R.  Co.  I.  Ceckfinefer.  72  111.  287 :  WatlCrBOD 
t.  AllegbiMiy  Valley  B.  Co.  74  Pa.  208. 

Nor  eta  a  city  re«iver  ol  s  railroad  company. 
for  breach  of  a  contract  to  erect  ahopa  and 
engine  h(,iispa  nllhlo  Its  Umlta,  tbe  proflls  It 
wiDld  hare  made  out  of  such  aliops  and  engine 
bouses  If  tliey  bad  been  built  according  to  coa- 
inct.  And  BD  Inquiry  in  as  action  for  brencli 
«I  euch  a  contract,  as  to  wbetber  or  not  tbe 
city  bad  suffered  a  ion  of  popnlallon  since 
tbe  bDlldluB  of  the  shops  elsevbere,  wonid  be 
tantamount  to  an  inquiry  into  prollta,  and 
would  be  inadmlulble  as  pertaining  to  damages 
tao  remote  and  uncertain.  Missouri,  K.  A  T. 
B.  Co.  T.  Fort  Scolt,  IB  Kan.  43S. 

3o.  tbe  meaaare  of  damagea  for  breach  by  a 
railroad  company  of  a  contract,  made  In  con- 
sideration of  a  right  of  way  tbrough  lands,  to 
<OQ>tract  a  bridge  over  its  road  on  sucb  landa, 
or  to  erect  a  grade  on  each  aide  ao  a>  to  make 
■  croaslng.  by  failure  to  construct  tbe  road,  la 
not  the  difference  between  tbe  value  of  the 
lota  wlthouC  tbe  road  and  tbe  Imaginary  or  en- 
banced  vahie  had  tbe  railroad  been  coa- 
etructed  :  ttie  damages  in  aucb  caie  should  be 
limited  to  tbe  cost  of  the  bridge,  together  with 
reasonable  compensation  for  tbe  time  and  labor 
of  tbe  owner  In  procarlQg  and  managing  its 
coaatmction.  and  wbatever  damages  mlgbt  bare 
been  sustained  dnrlng  tba'tlme  required  to  build 
II.     BC  Louis.  J.  A  C.  S.  Co.  T.  Larton,  T3  111. 


IX,  AgraemenU  r 


to  oompeto. 
>   compete  are 


Wlilla   agreementa 
always  accooipanled  by  a  sale  ol  a  Duslnesi 
a  right  or  prlTllese,  tbey  are  usuallj  so  ace 
panled,   and  all   agreements  of  that  kind 
goTemed  by    the  same  principle.      For    ' 
vailence,    therefore,    and    to    sTold    separating 
cases  depending  upon  the  aame  rales,  all   the 
raaea  oa    tbis   subject,   ao  Car  aa   found,    wen 
collected  and  aet  forth  Id  another  note  in  tbli 
■erlea  on  Lots  of  proflU  of  sale  or  purchase  in 
iamogt*,  52  L.  R.  A.  20e.  under  the  anbhead  of 
"sales  of  biwlaeas.  goodwill,  or  eiclualTe  right," 
«n  tbe  tbeory  t bat  an  agreement  not  to  compete 
In  effect  conatltutea  a  sale  of  an  eielualre  right. 
A  few  late  cases,  bowerer,  not  Id  hand  at  tbe 
time  of  tbe  preparation  of  tha  other  note,  are 
■et  forth  below. 

Thus,  breach  of  a  cootract  not  to  engage  In 
a  designated  bualneaa  in  a  apeclfled  place  for 
■  stated  period,  by  engaging  in  saeb  bnainess 
to  bitter  competition  with  the  other  parly 
cutting  prices  and  extenalTely  advertlalng  thi 
oppoaltlon,  warrants  a  recovery  by  tbe  other 
party  for  hi*  loaa  of  proflta  during  tbe  term 
of  tbe  coDtmct.  caased  by  the  illegal  compe- 
tition. But  the  loaa  of  proOta  after  the  tcr- 
mlnation  of  the  contract,  caused  by  the  pre- 
Tions  competition,  cannot  be  allowed, 
not  l>e  said  that  when  the  contract 
[he  parties  bad  in  mind  that  tbe  party  Injured 
would  conllnne  In  bualneaa  indeOnitely.  Balln- 
ger  T.  Salinger,  89  N.  n.  BB»,  4E  Atl.  5SS. 

And  the  proflta  or  losses  of  tbe  defendant 
after  resuming  bastness.  In  an  action  for  b. 
of  ■  contract  not  to  engage  in  a  particular 
nesB  directly  or  Indlrsctly  In  competition 
the  plalntlir.  do  not  constitute  an  eleme: 
tbe  plalntilTs  loss  or  measure  the  extent  r 
damages,  and  therefore  the  quantity  of  tbe 
various  commodities  purchased  by  the  defeui' 
ar,t  and  the  price  paid  therefor,  which  mlgt 
have  formed  ft  baala  far  estimating  such  profits 
and  losaea,  ore  Inadtnlaslble.  Doae  v.  Tooxe. 
37  Or.  13,   eo  Pac.  S80. 

Bo.  breach  of  a  contract  to  aurrender  a  atore- 
boosa  and  premises  leased  to  tbe  leasee  and  not 
do  bDslncaa  therein  during  a  designated  year, 
53  L.  R.  A. 


'snmlnj;  bualneia'in  such  building  In  com- 
petition n-llh  the  lessee,  warrants  a  recovery 
tor  the  amount  of  loua  sustained  by  tbe  leasee. 

□ol  for  tbe  proQia  made  by  the  lessor  In 
the  business  which  be  resumed.    Noble  v.  Wilder 

.  Civ.  App.i  61  8.  W.  32S. 

?  also  VIdalat  r.  New  Orleans.  43  La.  Aon. 
1121.  10  So.  1TB;  Montgomery  County  Cnlon 
At:r\.  Soc-  v.  Harwood.  128  Ind.  440,  10  L.  B.  A. 
532,  26  N.  B.  182.— In/ra,  X.  a. 


t  oovenanU  %olt\ 


a,  General  rulsa. 

,   and  not   proBts,   would  a 


nants  with  relation  thereto.  ProBIa  may  be 
recovered,  however,  where  tbey  were  an  element 
of  the  contract.  But  they  must  not  have  been 
apn-ulntlve  or  conjectural  or  incapable  of  eetl- 

Thui,  proflta  which  are  specnlatlve  or  con- 
jectural are  not  generally  regarded  as  elements 
In  fliing  damages,  In  actions  tor  breach  of  con- 
tract lietween  lessor  and  leiaee,  not  because 
there  la  anything  In  their  nature  per  ae 
which  demands  their  rejection,  but  because  they 
cannot  be  eatlmated  with  reasonable  certainty. 
Hodges   V.   Fries.   34    Fla.    63,    15    Bo.   682. 

In  order  that  proflls  may  constitute  tbe  basis 
of  a  legitimate  inference  as  to  the  value  of  tbe 
use  of  lauda  leased,  tbey  must  have  been  an 
element  of  tbe  contract,  and  there  must  be  es- 
tabllabed  ddCa  from  which  the  amount  can  be 
ascertained  with  reasonable  certainty.  Bnod- 
grsBS  r.  Reynolds.  TB  Ala.  452.  5S  Am.  Rep. 
601 :  Hodges  T.  Fries.  34  Fla.  63,  IG  Bo.  682. 

Tbe  true  Inquiry  In  an  action  for  damage* 
for  a  breach  of  contract  for  a  lease  of  landa 
Is  as  to  tbe  value  of  tbe  lease  at  the  time  the 
breach  occurred,  and  not  bow  much  any  person 
micbt  Imagine  be  could  have  made  by  its  en- 
joyment.    Cllley  v.  HawHlns.  4S  111.  308. 

Though  the  proflts  of  tbe  business  of  a  ten- 
ant, tbe  value  of  which  may  be  ascertained.  In- 
terrupted by  tbe  act  of  the  landlord  in  wrong- 
fully Interfering  with  the  enjoyment  of  the 
tenant  of  tbe  leased  premises,  constitute  a  prop- 
er counterclaim  in  an  action  by  tbe  landlord 
against  tbe  tenant  for  rent.  Ooebel  v.  Hough. 
26  Minn.  252,  2  N.  W.  84T. 

But  a  claim  for  breach  of  a  contract  in  a 
lease  made  by  a  city  to  a  market  that  private 

radius  of  six  squares  of  the  pabllc  market  Is 
one  sounding  In  damages  ta  contractu,  and  tbe 
leasee  la  only  entitled  to  be  reimbursed  tbe 
loss  he  has  sustained  nnder  bis  contract,  and 
sticb  proflts  of  which  he  baa  bees  deprived  aa 
were  contemplated,  or  may  reasonably  be  sup- 
posed to  have  entered  Into  the  contemplation  of 
the  parties  at  tbe  time  of  tbe  contract.  Vldalat 
T.    New    Orleans,    43    La.    Ann.    1121.    10    Bo. 

And  tbe  measure  of  damages  for  the  breach 
by  tbe  ovmers  of  a  fair  ground  of  a  contract 
made  when  renting  gtonad  upon  which  a  candy 
stand  was  to  l>e  located,  not  to  rent  ground  for 
competing  stands  within  designated  limits,  Is 
the  difference  In  tbe  rental  value  of  tbe  ground 
when  nnocmpled  by  competing  stands  and  that 
when  so  occupied,  and  tbe  proflts  which  could 
have  been  realized  upon  goods  that  were  not  sold 
In  consequence,  as  alleged,  of  the  competition  of 
rival  sellers  are  too  apecalatlve  and  remote. 
Montgomery  County  Union  Agri.  Boc.  r.  Har- 
wood, 126  Ind.  440,  10  L.  B.  A.  682,  26  N.  K. 
182. 

80,  the  loss  of  a  contract  by  which  tbe  leasor 
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ot  B  hotel  sabletl  It  doea  not  enter  Into  the  meas- 
ure of  dBmaeeB  reauJIIng  from  ■  breach  ot  the 
wntnict  betweea  the  lessee  and  the  owner  b; 
wblch  the  lubletllQE  was  iteteated,  as  It  li 
a  callaternl  uadertaklng.  vhlcb  the  partlea  con- 
not  be  presumed  to  have  contemplated  wbeti  tbe 
contract  iras  made.  Stewart  t.  L^nlcr  House 
Co.  TS  Oa.  S82. 

b,  BreiKh  of  oavenant  to  leoat  or  rensia. 

Breach  of  an  a^eement  to  grant  a  good  and 

valid  lease  hj  failure  of  title,  the  part;  vlolal- 

iDg  the  conlrart  harlDi  lull  knowledge  of  bis 

rant  of  tlll«,  warrants  a  recoTerj  bj  the  partj 
Injnred.  not  onl}  of  bis  expenses,  bat  also  for 
damSRea  result  Ins,  from  the  Ions  of  his  bartcaln. 
Roblnaon  t.  Harm  an,  1  Exch.  630,  18  U  J.  Eich. 
N.  S,  Moa. 

And  breach  bj  tbe  owner  of  premises  of  an 
agreement  to  lease  them  to  one  who  designed 
carrying  on  bla  buBiueBa  thereou,  the  nature  ol 
the  bualncsa  intended  to  be  carried  on  having 
been  communicated  to  tbe  owner,  so  that  tbe 
pett7  Injured  was  unable  to  commence  bla 
trade  for  anme  time,  warrants,  not  odIt  s  Judg- 
ment fur  apeclflc  performance  of  Che  agreement, 
but  damages  for  the  loss  of  proSta  Irom  bis 
Irade  during  sach  time,  as  such  damages  would 
naturally  arise  (rora  the  deltr,  and  mar  be 
rensonabl;  supposed  to  have  been  in  tbe  contem- 
plation of  (he  parties.  Jaquea  v.  Millar.  L.  B. 
6  Cb.  Dlv.  103. 

And  tlie  measure  of  damages  for  breach  of  a 
routmct  to  lease  a  house  and  farm  bj  after- 
wardii  refusing  to  permit  an  entry  upon  the 
premises  Is  not  the  difference  between  the  price 
of  the  rent  to  be  paid  and  the  market  value  of 
tbe  use  ot  tbe  premises  at  tbe  time.  In  sucb 
cases  the  rule  as  to  tbe  measure  of  damages  In 
case  of  a  breach  of  contract  for  the  sale  of  goods 
when  the  purchaser  can  always  or  generally 
purcbaM  others  wit  boat  Inconvenience  Is  not 
applicable,  but  the  party  Injured  Is  entitled  to 
recover  toi  all  such  damages  as  legitimately  and 
dlre':tly  arise  from  the  breach.  Williams  t. 
Ullphaut.  3  Ind.  271. 

Bo,  tbe  datoages  sulTered  by  one  who  agrees 
wllh  the  Secretary  o(  the  Treasury  to  erect  a 
building  and  lease  It  to  the  government  at  a 
spec  I  fled  annual  rent,  which  agreement  the  gov- 
BTument  refi'.sea  to  carry  out,  and  notlflea  tbe 
enntcnrtor  to  that  elTecl  before  the  oompletlon 
of  the  building,  nre  measured  by  the  rule  that 
the  gfltn  or  profit  of  which  the  contractor  was 
deprived  by  refusal  to  allow  him  to  proceed 
with  and  perform  bis  contract  Is  a  proper  lub- 
j"tt  of  damages.  Adams  v.  Onited  States,  1 
Ct.  CI.  10(1. 

Hut  one  who  contracts  to  lease  a  store,  irhlch 
contract  Is  violated  by  the  refusal  of  the  other 
party  to  make  the  lease,  cannot  establish  bla 
damages  by  showing  the  prufita  he  would  have 
made  If  the  lease  had  been  executed,  by  proof 
of  trhat  proHts  other  retailers  of  goods  bad 
previously  made  at  the  same  place.- — eapeclally 
where  there  la  nothing  to  ahow  that  be  was 
prevented  froci  oetllng  his  goods  and  carry. 
ing  on  his  boslneHs  elsewhere,  or  that  bis  prof- 
""  ■""'  " ""  1  by   the  alleged   breach. 


not  the  probable  future  proAls  which  might  be 
realised  therefrom  Judging  from  tbe  number  of 
crops  and  the  prices  of  peaches  for  a  number 
of  years.  And  evidence  sa  to  the  probable  future 
proflts  Is  incompetent  to  be  given  as  furnish  Ing 
a  baals  for  the  asscaament  of  damagea.  Rhodes 
V.  Bulrd,  10  Ohio  at.  6T3. 

■h  by  a  city  of  a 


lod   1< 


t  house 


nated  party  at  a  speclOed  p 
ground  for  recovery  against  tne  city,  wnere  toe 
only  damages  proved  consist  ot  tbe  loss  of  cod- 
Jeclural  proRts  which  the  proposed  lessee  might 
have  made,  as  such  damages  are  too  remote 
and  nncertaln  to  be  recoverable.  Red  v.  Au- 
gusta. 25  Gs.  S8Q. 

And  breach  of  a  contract  to  lease  a  store  and 
sell  a  stock  of  goods  does  not  eutltle  the  party 
Injured  to  recover  damages  for  proflts  wblcb 
be  would  have  made  If  the  other  party  bad  car- 
ried out  his  agreement.  Belling  bim  tbe  good* 
and  giving  him  poBoesston  of  the  premisea. 
Mlraadona  v.  Bars,  Gl  La.  Ann.  1190,  2S  So. 


So.   I 


ach  of  e 


r  tbe 


enting  of   ■ 


r   the 


D*! 


bad  been  cui 

:ar  are  the  opinions  of  witnesses  as  to  proQts 
throneh  the  violation  of  an  agreement  to 

!tc  the  domagcs  claimed  are  a  proper  subject 
recovery.     Giles  T.  O'Toole.  4  Bnrb.  201. 
Lbd  the  damage  In  an  action   for  breach  of 


for    I 


of 


years  upon  which  the  leasee  Intended 

a   peach   orchard,    conalstlng    Id   the  (allure   of 

the  lessor  to  make  the  lease  and  In  causing  the 

lessee  to   be  evicted  from   tbe  premises  within 

tvo  years  from  the  time  be  took 

63  L.  a.  A. 


difference  In  vsiue  between  the  prlc 
upon  and  Che  rental  value  of  the  room  at  tne 
time  o(  the  breach  ot  the  contract,  bat  Ibe 
pronis  that  she  bad  reason  Co  expect  from  a 
busloesa  prevented  or  postponed  without  cause 
by  the  refusal  to  let  her  have  the  storeroom  are 
too  remote  aud  conjectural  to  torm  an  eiemaot 
of  recoverable  damages,  not  being  susceptible  of 
suy  satlstactory  estimation  by  estabiisbed  data. 
HodgcB  V.  Fries,  34  Fla.  83,  15  So.  6S3. 

And  the  same  rule  applies  to  breach  of  a  cov- 
enaat  to  lease  a  mill,  and  evidence  In  an  action 
for  tbe  breach  as  to  what  tbe  lessee  could  have 
cleared  from  the  use  of  the  mill,  is  speculative 
and    conjectoral,    and    furnishes    no    legitimate 

brough  V.  Walker,  8  Qratt.  IS.  SB  Am.  Dec.  127. 

So,  breach  of  contract  o(  letting  of  a  bnsl- 
nesB  building  together  with  all  steam  power 
needed  In  the  buslneta  to  be  carried  on  In  It,  by 
faiiare  to  fnrniBb  tbs  necessary  amount  of 
■team  power,  by  reaaiHi  of  wblch  the  bualneas 
stopped,  does  not  authorise  a  recovery  of  the 
profllB  which  might  hsve  resulted  from  a  con- 
tinuation of  the  business,  as  such  profits  would 
be  too  remote.  Manhattan  Stamping  Works  v. 
Koehler.  45  Bun,  150, 

And  the  rule  of  damages  for  breach  by  a  mil) 
owner  of  B  covenant.  In  a  lease  thereof,  to  pat 
In  a  water  wbeel  of  a  specified  power,  broken 
by  lmpropi?rlr  aetting  tbe  wheel  so  that  it  was 
of  less  power.  Is  the  difference  between  tbe 
rental  vslue  of  tbe  premises  with  tbe  speClQed 
wheel,  and  tbe  rental  value  wllh  the  wheel  put 
in.  nud  not  prospective  prodta  ot  tbe  mill,  where 
It  dues  not  appear  tbat  the  lessee  bad  a  like 
busluesa  already  built  up.  wblcb  might  Justly 
serve  as  a  bssls  for  such  aiiownuce,  Pewaukee 
Milling  Co,  V.  Howltt,  Bfl  Wis,  270,  56  N.  XV. 
TS4, 

And  as  sn  eilBting  license  Ib  limited  to  tbe 
lime  tor  which  It  was  granted,  and  the  obtain- 
ing ot  a  new  license  depends  upon  the  will  of 
other  persons  than  the  licensee,  prodts  wblch 
might  hnve  been  realised  upon  a  liquor  businesB 
In  caac  there  had  been  no  expulsion  and  the  li- 
cense bAd  been  renewed  or  continued  are  too  re- 
mote and  speculative  to  be  recovered  In  an  ac- 
tion for  tbe  eipulBlon.  Porter  v.  Johnson,  06 
Ga.  145,  23  S.  B.  123. 

So.  damages  tor 
port  ot  a  lessor  In  refusing  t< 


le  differ! 


t  the 


V  lease  taken  by  him.    Trary  v 


Wklls  t.  Njltiokal  Life  Aasogiatiok  of  Hartfobd. 


OS 


lltaDj  bduDie  Co.  T  K.  T.  4TB,  ST  Am.  Dm. 
53  B. 

Bat  brpaeb  of  contract  to  renew  a  lease  of 
Itnr  ore  linds  and  other  propertf,  for  tbe  re- 
Dnical  ol  which  (he  lessee  had  an  option,  war- 

of  erldenre  as  to  the  profllB  which  the  leasee 
sDald  have  made  out  of  bis  lease  It  he  had  been 
[ifraillted  to  hold  and  mine  the  property  fot  the 
tifona  term.     Grubb  r.  Barford,  93  Va.  553,  3T 

a.  E.4. 

And  where  «  lessor  a^ees  with  his  lessee  to 
five  him  a  renewal  lease,  and  afterwards  dies 
Man  the  expiration  of  the  first  term,  when  !t 
ipPMTt  that  he  was  t^ant  for  life  anlj  and 
not  owner  of  the  fee.  and  the  tenant  thereupon 
obtains  from  the  reversioners  a  fresh  lease  at  a 
tasatdcnib'e  Increase'  of  rent,  the  executors  of 
tlie  deceased  tenant  tar  life  are  liable,  upon  tbe 
mvenant  for  quiet  enjoyment  contained  In  the 
mid  lease,  for  the  premium  which  he  had  paid 
bii  lessor  and  the  cost  ot  preparlDS  the  void 
Inw,  and  also  for  the  difference  between  the 
nlue  ot  tbe  term  professed  to  be  firanted  to 
Um  bj  tbe  void  lease  and  that  of  the  term 
vblch  he  obtained  fmm  the  reversioners.  Lock 
'.  Pane,  L.  R.  1  C.  P.  4*1,  35  L.  J.  C.  P.  N. 
1.  4T,  16  L.  T.  N.  8.  161.   14  Week.  Bop.  403. 

e.  Breach  of  eovenant  to  gica  pouea»io», 

A  lessee  of  land,  the  lessor  of  which  refuses 
to  deliver  possession  without  I^al  cause,  Is  en- 
titled to  recover  the  dltference  between  the  rent 
to  be  paid  and  the  actual  value  of  the  premises 
>t  the  time  of  the  breach  and  all  eipenses  neces- 
nrilj  Incurred  In  consequence  of  the  refusal 
to  give  possession,  but  la  not  entitled  to  recover 
proflls  that  mlEbt  have  beeo  made  by  conducting 
t  bailness  on  the  demised  premises,  aucb  dam- 
<Ws  being  too  remote,  speculative,  and  locapa- 
lilo  ot  ascertainment.  Green  v.  WUllsmi,  4S 
III.  206;  Smith  v.  Phillips,  16  K;.  L.  Rep.  SIS, 
29  B.  W.  .158;  Dodds  v.  Hakes.  114  N.  Y.  260, 
21  N.  E.  808;  Giles  v.  O'Toole,  4  Barb.  261; 
Trail  V.  Granger,  8  N.  T.  110;  Townsend  v. 
IIIiAerBon  Wharf  Co.  IIT  Mass.  501;  Robrecht 
'.  Uarllng,  29  W.  Va.  765,  2  S.  T..  S2T  ;  Serfllng 
T.  Andrews,  106  Wis.  TB,  81  N.  W.  SOI ;  Kenny 
I.  Collier,  79  Ga.  748,  8  S.  E.  68. 

Nor  Is  be  entitled  to  recover  what  the  use 
uul  occupation  ot  tbe  premises  migbt  have  eu- 
■bled  Mm  to  make  at  his  work.  SerQIng  v. 
Andrews,  100  Wla.  78,  81  N.  W.  DBl. 

In  the  absence  of  knowledge  on  tbe  part  of 
tbe  lessor  that  the  exclusion  of  tbe  lessee  from 
>  part  of  tbe  demised  premises  would  prevent 
tbe  sncceasful  prosecution  of  his  business  and 
rtnder  bis  outlay  useless.  Townsend  v.  Nlcfaer- 
■on  Wharf.  Co.  IIT  Uass.  BOl. 

In  Kenny  t.  Collier.  TB  Ga.  743,  8  S.  B.  68. 
•■pro.  Smith  V.  Buhanks,  72  Ga.  280.  infra, 
H.  (,  and  Stewart  t.  Lanier  House  Co.  76  Ga. 
SSI,  intra.  X.  e.  were  dlstlugulBbed  upon  the 
^und  that  each  concerned  a  living  business 
■ctnally  brought  forth  and  conducted  on  tile 
^iKd  premises,  and  that  the  specIHc  business 
m  In  the  contemplation  of  both  partlea  when 
ibe  contract  ivas  made. 

And  a  leasee  In  an  action  for  damages  against 
bli  lessor  for  refosul  to  give  him  possession  un- 
<>w  bis  lease  is  not  authorized  to  give  evidence 
"t  an  advantageous  contract  for  the  assignment 
of  big  lease,  or  give  testimony  for  the  purpose  of 
■bowing  tho  value  of  tbe  lease.  Lawrence  v. 
Wartwell,  6  Barb.  423. 

So,  a  lessee  whose  business  is  unavoidably  sus- 
IXoded  by  refusal  of  bla  lessor  to  deliver  poases- 
•ion  of  tbe  demised  premises  is  entitled  to  re- 
aver, not  apecniatlve  proHts.  but  Inteteat  dur- 
ing such  snspeaslon  on  tbe  amount  ot  <'spltal  In- 
Mstcd  la  the  bosLneu  t«  be  carried  on  thereon 
53UR.  A. 


for  the  time  It  la  idle.     Green  v.  Williams,  46 

III.  206. 

And  breach  ot  contract  to  lease  and  give  pos- 
session ot  n  store  by  leaalng  It  to  another  person 
does  not  warrant  a  recovery  by  tbe  lessee  of  the 
prontB  be  would  have  made  in  tbe  business 
which  he  intended  to  carry  on  In  the  building 
daring  the  term,  where  be  was  not  at  the  time 
In  the  bimlness  and  had  not  contracted  far  tbe 
goods  which  ha  calculated  to  sell  on  the  prem- 
ises.    MarrlD  t.  Graver.  8  Ont.  Rep.  3B. 

And  where  a  tenant  of  lauds  for  life  makes  a 
lease  thereof,  to  commence  In  the  future  for  a 
designated  namber  ot  years,  and  dies  before  he 
la  bound  to  exe^te  tbe  lease,  a*  the  lessee's 
estnie  Is  terminated  by  tbe  death  and  the  In. 
testate  was  guilty  ot  no  default  or  bad  faith, 
Che  lessee  can  recover  only  his  actaal  dami^cs, 
and  not  the  value  of  bis  bargain.  VClowry  t. 
I^rughan.  31  Pa.  22. 

So,  failure  ot  a  city  to  give  possession  ander 
a  lease  granting  a  right  of  wharfage  Incident 
to  the  use  ot  a  bulVhead  by  vessel  or  boats  en- 
;;aged  In  commerce,  with  the  right  to  collect 
waarfage.  conHned  to  the  wharfage  which  may 
arise,  accrue,  or  become  due  for  the  use  and  oc- 
cupation thereof  at  the  rates  prescribed,  eO' 
titles  tbe  Injured  party  to  recover  the  difference 
between  the  rent  reserved  and  the  value  of  the 
use  of  the  wharf  at  the  rate  of  wharfage  tlied 
by  law,  but  does  not  entitle  him  to  recover  tor 
tbe  loss  of  the  statutory  wbarfage  which  might 
have  been  earned  by  him.  Eaatnian  v.  New 
York.  162  N.  Y.  4S8,  4S  N.  E.  841. 

And  damages  for  violatlan  ot  the  provisions 
of  a  lease  giving  the  lessee  the  right,  at  his 
option,  to  use  from  1  to  1,000  acres  ot  the  les- 
sor's land,  consisting  of  preventing  tbe  lessor 
from  using  more  than  40  when  he  desired  to  ess 
200  acres,  computed  by  estimating  that,  as  the 
product  ot  SO  acrea  ot  land  waa  worth  IB.OOO. 
the  product  of  200  acres  would  hsve  been  worth 
f!l0.0O0,  are  too  remote  and  apeculatlve.  and 
Involve  too  many  contingencies,  to  warrant  a 
rocoverv  therefor.  Huldrow  V.  NorrlB.  2  Cal. 
U.  50  Am.  Dec.  313. 

And  a  lessee  of  a  dwelling  house  is  not  en- 
titled to  recover  of  tbe  lesaor  for  failure  and 
refusal  to  gtve  him  possession,  whereby,  not 
being  able  to  secure  another  house,  he  was 
compelled  to  cancel  a  eontract  ot  hiring  and 
lost  the  proflts  thereof,  for  tha  loss  of  such 
profltn,  Id  tbe  absence  ot  any  allegation  in  his 
cotcplnint  of  knowledge  of  the  contract  of  tiring 
on  the  part  of  the  lessor  at  the  time  tbe  lease 
was  made,  the  measure  ot  damages  being  the 
difference  between  the  actual  rental  value  of 
tbe  premises  and  tbe  rent  reserved  In  the  lease. 
And  lb  such  cane  evidence  Ot  the  prospectlvs  looa 
ot  proflts  Dnder  the  contract  of  hiring  is  In- 
admlnslble.  Serlling  v.  Andrews,  106  Wis.  IB, 
91  N.  W.  BBl. 

And  while  tbe  not) completion  of  a  building 
erected  by  a  lessor  to  be  used  by  his  lessee  for 
the  purpose  ot  storing  a  crop  of  broom  corn, 
by  reason  of  which  the  lessee  waa  delayed  from 
cutting  and  housing  tbo  com  In  proper  season, 
and  o  large  portion  ot  it  suffered  Injury  from 
tbe  effects  ot  frosts,  rain,  and  other  actions  of 
the  weather.  Is  the  proximate  cause  of  the  dam- 
age to  the  broom  com.  In  estimating  tbe  dam- 
age all  purely  speculative  damages,  such  as  prob- 
able prollts,  must  bo  excluded.  Haven  ».  Wake- 
field, ^a  111,  600. 

But  where  a  lessee  shows  himself  entitled  to 
recover  tor  dam<ige9  to  bis  bualnesB  by  a  failure 
to  give  possession  under  the  lease,  the  character, 
extent,  and  value  of  his  established  buslncRs 
when  the  lease  was  executed  and  Iwtore  will 
turnlBb  a  guide  to  the  Jury  lu  asaesalng  the  prov 
pcctlve  BPd  probable  value  thereof  had  be  been 
permitted  to  transfer  It  to  the  leased  premises. 


Unitbd  Status  Ciuouit  Codbt  of  Appbau, 


J  AS., 


and  1 1  aamluEble  li 
thebi 


eo  A 


8  Wis.  330. 


Tmil  of  the  owner  to  j\rUl  ap  posses- 
!r  an  SfirMmeiit  to  teaw  a  la  vera, 
i  appurtenanpeB  entitle!  the  leaeee  to 
recoTer  (he  aclaal  value  of  (he  bargalD  which 
be  taa<t  made,  anil  not  merelT  tbe  dlffei-enre  oC 
rent  whith  he  had  agreed  (o  pa;  aod  (he  actual 
valae  of  the  rent.  Drlgsa  v.  DwlgbC  IT  Wend. 
71,  31  Am.  Dec.  283. 

And  Id  Rice  v.  Whitmore.  7*  Cal.  619,  16  Pae. 
BOl.  It  wa*  Iield  that  breach  of  a  contract  lor  a 
lease  for  one  jear,  by  the  refoaal  to  put  the 
leasee  In  pouesslon.  entltlea  him  to  recover  all 
he  r>tuld  bore  made  on  the  premlaea  durlDg  that 
year,  irhlrb  would  be  (he  value  of  the  crop  which 
might  have  been  ralwd  by  an  average  farmer 
lesa  (he  coat  of  lalBlng,  cuTtlne,  harveBtlng,  etc. ; 
and  the  Jury  oaay  consider  tbe  fact  itaat  (he  ten- 
ant hnd  the  Btock  and  utensil ■  to  work  and  cul- 
tivate the  land  without  hiring  It  done,  but  they 
cBQunt  coDBlder  tbe  domagea  resulting  from  the 
>r  the  use  of  hla 


hi*  bualDeas  througb  violation  ot 
Co  give  poKseaalon  under  a  lease  cannot  also  re- 
cover the  value  of  bis  lease,  because  sucb  value 
la  necewarlly  a  factor  In  eadmatlng  tbe  damages 
to  his  bu^lues*.  Foptokey  v.  HunkwlCs,  68  Wis. 
U3U.  eo  Am.  liep.  838,  32  N.  W.  3S. 

And  a  lessee  at  two  buUdlnga,  leasing  them 
(or  the  purpose  of  carrying  on  a  dyeing  and 
bleacblnE  business,  the  lessor  agreeing  to  tur- 
nlib  bim  with  water  and  machinery  In  the  dye 
house,  and  to  give  blm  all  the  dyeing  and 
bleaching  which  he  might  require,  and 


luQue 


ork   fro 


other 


t  permitted  by  the  lei 
premlBea  or  any  of  the  machinery  In  them,  or 
to  do  any  dyeing  or  bleaching  for  the  lessor, 
la  entitled  to  rei-over  of  (he  lessor  what  he 
weuld  have  made  directly  out  of  the  contract  If 
It  had  been  fullllled.  excluding  remote  and 
speoiLlntlve  damages.      Garsed  ».  Turner,  71  Fa. 


66. 


II  for  (he  purpose  of  glv- 
le  owner  upon  the  gronnd 


1   athletic  ente: 
poBsesKlon  thereof  by 

that  his  thcntricfti  license  nss  eipireo.  is  en- 
titled tn  recover  the  profit  he  would  have  made 
It  the  entertainment  bad  been  allowed  to  go  on : 
but  In  ascertaining  this  proQt  It  must  a|i|>ear 
to  a  reasonable  certainty  trom  the  evidence; 
and  the  Juiy  may  consider  the  number  of  tick- 
ets diHtrlbuted  and  their  price,  and  the  extent 
of  tbe  crowd  seeking  admission  tickets  upon 
the  night  ot  the  entertainment,  together  with 
tbe  eipenaea  which  would  have  been  Incurred 
In  itiTlnic  It.  Behrens  v.  Miller,  2  N.  Y.  City  Ct. 
Rep,  427. 

liul  a  lesaee  of  an  opera  house  with  Its  scen- 
»  under  a  lease  atlpulatlng 


that  If  the  le 


e  the  t, 


_ d  accrued  under  a  form- 

er Unae  of  tbe  same  premises  they  should  be  re- 
■tored  to  him  under  the  former  lease,  with  (he 
rights  and  Immunities  thereof,  who  Is  never  put 
Into  pGBsess!on  under  tbe  new  lease,  cannot  re- 
iwver  ot  the  lessor.  In  an  action  on  the  new 
leane  for  withholding  possession,  tor  (he  value 
of  the  old  lease  ns  well  as  the  new,  on  (he  the- 
ory that  by  wlthhnldlng  posaeaalon  the  lessor 
bad  deprived  blm  of  the  means  of  earning  money 
to  pay  np  the  back  rents,  and  thua  prevented  the 
restoration  of  the  old  lease,  as  (hat  would  be  too 
siteculatlve  and  remote.     Wilson  v.  Well,  87  Mo. 

So,  one  who  leased  ■  atore,  knowing  that 
there  was  a  valid  parsmoont  lease  upon  tbe 
pretnlaea  executed  by  himself  to  another,  having 
seventeen  or  elghtsen  montba  to  run  after  tbe 


tliD«  of  the  giving  of  the  new  lease,  and  was 

i-OQsequettdy  unable  to  give  possession.  Is  liable 
to  the  lessee  for  tbe  loss  he  has  sustained  by 
reason  of  the  breach,  which  would  he  the  dllTer- 
ence  between  tbe  rent  reserved  in  tbe  lease  and 
the  actual  value  of  the  alore.  It  tbe  lessor  did 

pose  for  which  the  store  was  hired.  ltu(  If  be 
knew  that  the  atore  was  hired  for  the  purpose 
ot  continuing  tbe  lessee's  former  business,  aud 
the  lessee  was  rnablo  to  procure  annihcr  suit- 
able store  tor  hla  bualness,  be  would  also  be 
liable  tor  dsmages  resulting  to  tbe  les<iee'B  busi- 
ness by  reaaoD  of  the  breach  complained  of. 
Poposkey  V.  Munkwlts,  68  Wis.  330,  60  Am. 
Itep.  808,  32  N.  W.  86.    ' 

Rut  the  fact  that  (he  lessor  of  a  store  knew 
that  IC  would  be  stocked  la  not  sufficient  to  make 
him  answerable  In  ease  of  breach  ot  his  contrart 
(o  give  possession  to  the  lessee,  tor  (he  loss  of  (he 
pronts  which  might  have  been  made  by  tbe  leasee 
In  carrying  on  (he  business  Intended  to  be  car- 
ried on  In  such  store.  Uatrln  T.  Graver,  8 
One.  Sep.  3B. 

This  class  of  cases  seems  to  have  gone  on  the 
theory  that  tbe  clrcnmstancea  were  such  that 
tbe  pronts  sought  (o  be  recovered  must  hare 
been  deemed  to  have  been  within  the  contempla- 
tion ot  the  parties. 


d.   Ritach  of  a 


int  for  pwuMabla  pollution. 

<r  peaceable  poaseaalan  la 


Breach  of  covenant 
governed  by  tbe  aam< 
nsnt  Co  give  possession,  the  measure  of  damages 
being  rental  value,  end  not  profits  lost. 

Thua,  the  measure  of  damages  for  breach  ot 
a  covenant  In  a  lease  for  quiet  enJoymenC  or 
peaceable  possession  Is  the  value  ot  the 
im expired  term  leas  tbe  nnpald  rent,  and 
not  the  pronts  which  tbe  tenant  would  have 
made  had  be  not  been  disturbed  In  bis  occu- 
pancy. Denison  v.  Ford.  10  Daly,  412:  Hjman 
V.  Boston  Chair  Mfg.  Co.  27  Jones  «  S.  118,  13 
N.  Y.  Supp.  tiOS ;  Mack  v.  Patchin,  2»  How.  Pr. 


fits  up  (he  store  at  a  large  expense  t< 
as  a  Jewelry  store,  atter  which  and  before  tbe 
expiration  of  the  term  the  lease  Is  annulled.  Is 
entitled  to  recover  the  price  of  his  fixturcB  aa 
damagea,  but  cannot  recover  the  difference  In 
the  amount  ot  his  profits  in  that  atore  and  In 
which    he    Is    obliged    to    remove. 


Itedon 


enders 


_,  ,      .  mable  the  paramount  landlord 

to  make  repairs  and  alterations,  and  Is  kept  ont 
ot  the  premises  by  no  fault  of  his  Immediate 
landlord,  but  by  the  act  of  the  paramount  land- 
lord. Is  not  entitled  to  recover  tbe  profits  ot  his 
business  while  he  is  kept  out  of  possession,  as  It 
cannot  bo  deemed  that  the  loss  of  profits  waa 
contemplated  by  the  parties  at  tbe  time  of  the 
execution  ot  the  lease  as  a  direct  and  Immediate 
result  ot  a  possible  breach  of  the  contract. 
Kelly  V.  Miles,  20  Jones  &  8.  405.  12  N.  Y.  Supp. 
615. 

So.  one  who  had  a  verbal  lease  of  premises 
to  a  designated  time,  and  who  was  wrongfully 
ousted  therefrom  by  the  owner  before  that  time, 
could  not,  previous  to  the  expiration  of  the 
lease,  while  he  still  remained  out  ot  possession, 
recover  both  tor  the  rental  value  ot  the  prem- 
ises shove  the  rent  he  was  to  pay  for  the  resi- 
due ot  the  term,  and  also  tor  any  loss  sustained 
in  his  business.  Including  the  loss  of  profits 
which  he  would  have  reallied  bad  he  not  been 
onsted,  as  It  Is  obvious  that  be  could  not  reallxe 


tbe  s 


need  r 


,jndcnt  trom  the  proflts  derived  trom  using  thi 
premises  in  conducting  his  business.  Snltb  T 
WuDderlleh.  TO  111.  «36. 


ima 


Wbu4  t.  Natiodal  Lipb  Amocutioh  of  Bartiobd. 
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Aod  one  wbo.  boldlog  r^rtalu  lands  under 
IcaK  far  oil  purposeB,  and  bavins  tbe  rlsbC  to 
eiha.uil  BDd  drair  off  Ih«  oil.  upon  whow  prem- 
Im  bl>  landlord  CQCered  with  force  of  arma, 
and  drilled  oil  wells  and  operated  tbem.  Inter- 
ferluK  wlib  and  dlatarblng  bis  right  to  pomp  oil 
throusb  biB  wella.  la  entitled  to  recorer,  not 
the  price  of  ail  the  oil  whicb  the  leaeor  took 
(rvm  tbe  land,  bnt  merel;  the  >alue  of  tbe  teaae- 
bold  until  the  expiration  of  tbe  term,  free  from 
tbe  ohatrurtlona  which  the  leuor  bad  put  npoa 
It,  leu  Che  Talae  aa  affected  b;  thoae  obstruc- 
tlana.  DulSeld  t.  Boaenawels,  144  Pa.  C20,  2& 
All.  4. 

The  pronta  maj  be  abown,  howcTer,  aa  an 
item  of  BTldcDce  on  the  guaetloa  of  rental  Talne. 
and  mar  tie  recoverad  where  the;  are  Che  di- 
rect and  proximate  reanlt  of  the  contract,  and 
anch  aa  mnat  oecesairll;  be  deemed  to  bare  been 
within  the  contemplation  of  the  partlea  at  the 


the 


«  of  premise!  sown  to  a  partlca- 
lar  kind  of  (raaa,  apon  which  a  crop  waa  read; 
to  be  mowed  at  Che  time  of  the  leaalng,  may 
Khow,  in  an  actloD  tor  breach  of  coTenaot  for 
peaceable  poaaeulou,  what  the  leaaed  premlaea 
woTild  probabi;  ;leld  with  ordlnar;  and  average 
■eaaonB,  and  the  probable  markeC  ralne  of  the 
crop,  not  for  the  parpoae  of  forming  a  baala  for 
tbe  recorer;  of  proflCa  ■■  such,  but  aa  facta 
from  which  the  ]Dr;  mlBht  draw  a.  concluelOD 
a>  to  the  valae  of  Che  leaae.  Bnodgraaa  t. 
Be;nolda,  T9  Ala.  4(13,  08  Am.  Bep.  601. 

So.  a  leasee  of  the  prlTlleie  and  right  to 
nine  and  dig  coal  on  designated  lands  of  an- 
other, the  Jesse*  to  pa;  ■  stated  price  for  ever; 
bushel  he  ma;  mine  or  dig.  la  entitled  to  recoTcr, 
Dot  onl;  for  the  coal  actuall;  mined,  but  for  what 
he  reall;  could  and  wonld  haie  mined  upon  tba 
land,  and  tbe  measure  of  hla  damages  la  tbe 
dlDcreDce  between  tbe  atipuisted  rate  of  compen- 
sation and  tbe  value  of  the  coid  left  In  tbe  mlna. 
Lyon  V.  Miller,  !4  Ta.  3D2. 

And  MI  action  for  breach  b;  tbe  proprietor  of 
a  Jewelr?  atore  of  an  agreement  with  a  staCiOD- 
er,  b;  which  It  was  contemplated  b;  the  parties 
tbst  the  stationer's  business  sbonld  become  a 
'lepartment  Id  tbe  Jewelr;  store,  b;  ■□  chang- 
ing tbe  character  of  tbe  baslness  to  b«  carried 
OD  in  the  Btore  and  the  arrangements  of  tbe 
atore  aa  to  make  It  nholt;  unUt  and  nnsu li- 
able for  the  stationer's  bnslnesB.  Is  not  one  for 
the  recover;  of  tbe  difference  between  the  rent 
reserved  and  Che  valae  of  tba  nae  of  the  prem- 
IBCK,  as  Che  agreement  did  not  reall;  create  the 
relation  of  landlord  and  tenant,  but  Is  one  for 
the  recover;  of  the  value  of  tbe  agreement  to 
the  stationer  at  the  time  of  Its  breach:  and 
where  be  proves  the  gross  amount  of  bis  sales 
prior  to  the  breach,  sad  Cbe  amount  of  hla  net 
prollla,  ahowlug  that  during  the  last  ;ear  hiB 
aalea  and  proHts  had  largel;  Increased,  and  also 
what  Income  he  was  able  to  make  In  his  business 
elvwhere  durlug  tbe  succeeding  ;eBr  afCer  the 
breach,  and  what  be  waa  able  to  earn  thereafter, 
though  the  elcmeoti  are  more  or  less  uncertain 
and  problematical,  the;  furnish  a  baala  for  such 
a  recover;.  »lck1n»on  v.  Hart.  142  N.  Y.  182, 
86  N.  E.  601,  SO  N.  Y.  8.  B.  SOI,  21  N.  Y.  8upp. 
30T. 

8o,  a  tenant  holding  under  a  leaae  b;  which 
hla  lessor  was  to  fnrnlah  seed  for  cropa.  who, 
npon  being  fumlahed  with  seed,  uollfles  the 
lessor  that  It  Is  defective,  wben  tbe  lessor  In- 
sists npon  hla  using  It,  agreeing  to  assume  the 
rlak  of  the  failure  of  the  crop,  la  entitled  to  re- 
cover, If  the  seed  la  detective,  tbe  prodta  of 
tbe  crop  which  wonld  have  been  made  It  the 
aeed  had  been  good,  which  wootd  conalat  of  the 
difference  between  the  value  of  the  crop  actuall; 
mlsed  and  Cbe  ^alue  of  a  crop  from  good  aeed. 
fllrk  T.  n'etberbee.  20  Wla,  3SS. 
S3  U  R.  A. 


And  where  a  tenant  for  life  of  lands  nahea 
a  leaae  thereof  for  ninety-nine  ;ears  If  three 
pereoos  named  therein  should  live  so  long,  snd 
atterwarda  dlea,  and  the  leaae  Is  declared  void 
aa  agnlnat  Cbe  remaindermen.  Cbe  execuCora  of 
the  deceased  are  liable  to  tbe  lessee  under  a 
covenant  for  peaceable  possession  therein,  bach 
tar  Cbe  mesne  profits  and  tbe  value  of  the  term 
lost,  together  with  the  cost  ot  defending  an  ac- 
tion of  ejectment  brought  by  the  remaindermen. 
Williams  V.  Burrell.  1  C.  B.  402,  14  I..  J.  C.  P. 
N.  B.  »8,  0  Jur.  2S3. 

•.  Brtaeh  of  eovenaM  to  repair  or  rebuild. 

Breach  Ot  covenanta  to  repair  or  lebulld  Is 
governed  by  the  same  rules  as  other  covensjits 
In  teases,  tbe  recovery  being,  aa  a  general  rule, 
the  difference  between  rental  value  and  the 
amount  agreed  to  be  paid.  Bnt,  aa  In  caae  of 
recovery  may  be  bad  for  prof- 


ben  tbe; 


e  dire 


reault  of  tbe  leaae,  and  are  not  contingent  or 
□ncertatn,  snd  are  such  aa  muaC  be  deemed  to 
have  been  within  the  contemplation  of  tbe  par- 
ties Bt  the  time  the  leaae  was  made. 

Thus,  the  messnra  ot  damages  tor  breach  of 
covenant  upon  tbe  part  of  a  leasor  to  repair  or 
rebnlld  la  the  difference  between  the  rental 
value  ot  the  premises  as  they  were  and  the  rent- 
al value  of  tbe  premlsea  In  a  proper  atate  of  re- 
pair, anil  do  not  Include  tbe  eatlmatt  ot  proDts  of 
the  lessee's  business  during  the  period  ot  de- 
tniilt,  Drago  v.  Head,  80  App.  Dlv.  308,  01  N.  Y. 
Bupp.  SeO  1  Cook  V.  Soule,  S5  M.  Y.  420 ;  Near; 
V.  Bostwkk.  3  Hilt.  SIT :  WInne  v.  Kelle;,  84 
Iowa.  339;  Bostwlck  V.  lAsey.  OT  Mich.  EM.  BS 
N.  W.  24S  :  ITort  v.  Omdoff.  T  Helsk.  16T  ;  Light- 
foot  T.  West,  as  Qb   S4a.  2S  8.  E.  087. 

And  proapectlvB  profits  that  might  have  been 
made  b;  a  lessee  of  premises  npon  wblcb  a  abed 
was  situated  which  tell  down  before  the  lease 
went  Into  effect,  bad  the  shed  been  rebuilt,  are 
too  remote  and  specnlatlve  to  be  estimated  as 
damages  to  offset  a  claim  on  promlasory  notes 
given  for  the  rent-  LIghttooC  v.  West,  98  Ga. 
E46.  2S  8.  B.  S8T. 

So.  where.  In  a  contract  tor  tbe  leasing  ot  a 
building.  Iha  parties  have  declared.  In  substance, 
that  the  rent  shall  be  apportioned  aa  between 
the  part  occnpted  and  the  part  not  tenantable. 
In  case  of  nonrepair  or  ot  a  necessity  for  re. 
building  or  repair,  the  measure  of  damages  tor 


1  of  • 


repair 


ould  ta 


temlned  b;  assuming  that  tbe  ri 
the  annual  rental  value  ot  the  wholn  premises. 
and  by  Ihen  ascertaining  the  proportionate  value 
of  the  portion  of  the  building  of  wblcb  the  ten- 
ant had  be»n  deprived  ot  the  bonefldal  nse  b; 
the  failure  ot  the  lessor  to  perform  Its  covenant. 
Thomson- Houston  Electric  Co.  v.  Ourant  Land 
[mpcoT.  Co.  144  N.  Y.  34,  39  N.  B.  T. 

And  wben  a  building  erected  for  business  pur- 
poses Is  rented  as  a  whole  and  without  an; 
apeclfic  reference  to  na»  by  way  ot  anblettlng  It. 
where  that  Is  not  the  primary  purpose  contem- 
plated by  the  parties,  the  damages  tor  a  breach 
at  a  covenant  Co  repair  la  the  difference  In  the 
rental  value  ot  the  premises  aa  the;  are  and  as 
the;  were  to  be,  regarding  the  premises  as  a 
whole,  and  tbe  lessee  Is  not  entitled  to  recover 
tbe  rental  value  of  the  space  which  he  could  not 
use  by  reason  of  the  unsafe  condition  ot  tbe 
building  due  to  fallnre  to  repair  at  a  certain 
price  per  atnare  foot.    md. 

In  tbe  above  case  Heiter  v.  Knox.  88  N.  T. 
501.  Infra,  was  distinguished  upon  the  ground 
that  It  tell  wltbln  a  well-deflned  class,  which 
permit*  a  recover;  on  a  breach  ot  contract  ot 
dnmagea,  wblcb  may  be  found  were  contemplated 


United  Status  CiRcmr  Coubt  or  Atfeals. 
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breach  of  ■  contract  be- 
I  lessee  of  B  build  lag.  In 
InlllnE    mercbandlse. 


whEreby  tbe  UulldlQg  k 

other  aci'eet,  wbero  the  lesaee  a  ouaineBg  was  to 
be  continued  wblle  tbe  lessor  ereulcd  B  better 
bulldlag  na  the  old  site,  which  vai  to  be  readj 
tor  tbe  lessee  at  a  speclfled  time,  for  failure  to 
have  It  rend;  at  that  tluie.  based  upon  tbe  great- 
er Talne  of  the  new  building  than  the  old  for 
biislneis  purposes,  would  Involve  coQSlderatlon 
of  tbe  extent  of  the  plalntlrs  buBlaess,  the 
amnuDt  of  ^ods  he  would  probably  have  sold 
la  the  new  building,  and  tbe  proUts  be  would 
bnve  made  tbereon.  which  would  be  too  apecu- 
lativc  and  remote  for  recovery :  and  evidence 
M  to  such  daniB^a  la  InadmlBalble.  Alexander 
V.  Bishop,  liu  Iowa.  ST2,  13  N.  W.  714. 

And  breach  b;  the  lessor  o(  a  mill  of  a  eove- 
nant  to  keep  the  mill  Id  good  repair,  by  neglect- 
ing to  repair  tbe  tall-race,  entitles  tbe  tenant  to 
remaoeratlon  for  all  eipeadltures  of  monej. 
time,  and  labor  made  in  repairing  the  mill,  and 
to  com  pen  sat  I  on  tor  the  loss  of  the  use  of 
Ihe  premises  while  they  were  being  placed  tn 
the  condition  la  which  tbe  teasor  should  have 
kept  them,  but  loss  of  custom  during  auch  time 
Is  too  apecolatlve  and  cootlngent  to  constitute 
a  proper  ground  for  damagei.  Ulddlekaulf  v. 
Smith,  1  Md.  3*3. 

And  bmch  of  covenant  br  tbe  lessor  of  a 
tavern  to  make  certain  repairs  sad  Improve- 
ments auchorliea  b  recovery  by  the  tenant  of 
tbe  difference  between  the  annual  valne  oC  the 
premises  with  and  without  tbe  repairs  and  Im- 
provements, but  speculative  and  remote  dam- 
■gea,  such  as  loaa  of  custom  to  tbe  tenant  re- 
aultlng  from  the  want  thereof,  cannot  be  al- 
lowed,     Falrman   v.    Fluck,   5   Watta,   BIB. 

And  violation  of  a  contract  between  a  land* 
lord  and  a  tenant  by  which  the  landlord  agreed 
to  roll  logs  on  the  leased  land  and  fence  It 
In.  In  time  for  the  leasee  to  seasonably  plant 
It,  by  a  failure  upon  the  part  of  tbe  landlord 
to  roll  all  the  logs  and  do  the  fencing,  does 
not  authorlie  the  tMiant  to  recover  the  value 
of  the  crop  which  he  might  have  produced  upon 
Bucb  land,  as  he  did  not  cultivate  bj  reason 
of  the  landlord's  failure  to  roll  the  logs  or  build 
the  fences:  and  the  Jury  should  not  take  Into 
consideration  an;  proSt  which  the  tenant  might 
have  made  on  land  wblfb  he  thus  failed  to  cul- 
tivate. Cundlft  V.  Cundlff,  18  Ky.  L.  Kep.  1059, 
89   8.   W.  433. 

The  loss  ol  aoClclpated  proQts  of  a  bnalness 
Diay  be  recovered,  however,  as  damages,  la  an 
action  by  a  leasee  of  real  estate  against  bhi 
lessor  for  breach  of  covenant  to  repair, 
whereby  bo  Is  In  elTect  evicted,  where 
tbe  loss  of  anch  pro n Is  must  have  been 
within  tbe  COD  temp  iBtlon  of  the  parties, 
and  they  are  not  too  remote  or  conjectural, 
end  are  capable  of  being,  ascertained  with  rea- 
sonable '7ertulDty.  Rajnoc  v.  Valentin  Blati 
Brewing  Co.  100  Wla.  414.  T6  N.  W.  343. 

And  If  Improvements  made  by  the  lessee  of 
a  dye  house  were  necessary  In  order  lo  enable 
him  to  perform  a  contract  by  which  be  leased 
the  dye  bouse  and  was  to  do  dyeing  for  the 
lessor,  then  the  loss  of  a  favorable  opportnnlty 
to  make  profit  by  tbe  nse  ot  tbe  Improvement  Is 
a  clrcumstan(^  proper  for  consideration  by  the 
Jury  In  determining  the  amount  of  damagi 
which  the  leasee  Is  entitled  for  breach  of 
contract  by  the  lessor.  Garsed  v.  Turnei 
Pa,   H6. 

And  tbe  lessen  o(  ■  steam  saw  milt,  on  br 
hjr  the  lessor  of  an  agreement  to  repair,  whf 
the  mill  was  rendered  uaelex  daring  tbe  li 
portion  of  the  term,  ftt  ■  time  when  the  li 
bad  logs  ot  hia  own  In  tbe  mill  yard  sufflclent 
to  stock  tbe  mill  tor  bait  ot  tbe  balance  of  tbe 
fi3  L.  R.  A. 


term,  which  he  was  compelled  to  haal  to  another 
mill  to  be  sawed.  Is  entitled  to  recover  the 
Rmoiint  paid  for  baaliag  such  togs  to  the  other 
mil!  and  the  coot  of  getting  them  sawed  there 
above  what  It  would  have  cost  bim  to  saw  tbem 
In  bis  oK-n  mill,  and  the  proflta  which  be  would 
have  made  from  manufacturing  lumber  In  that 
iwrtlon  of  hIa  term  during  which  he  lost  tbe 
use  of  the  mill,  deducting  the  time  It  would 
have  required  to  saw  the  Ions  he  had  on  hand. 
Hincklev  v.   Beckwith.  13     Wis.  31. 

So.  the  less>e  of  a  hotel  under  a  louse  for 

to  keep  It  In  tenantable  coBdItlon  during  the 
term,  and  the  lessee  was  Inhibited  from  malting 
repairs  without  conaeot,  but  was  bound  lo  keep 
the  hotel  open  in  first  rate  style,  may  recoup, 
lo  suits  for  the  rent  brought  by  tbe  owner. 
for  a  breach  of  the  owner^s  covenant  to  repair. 
whereby  tbe  premises  fell  Into  a  ruinous  condi- 
tion   and    a    large    portion    thereof    became 

traceable  solely  to  a  breach  of  the  coveaaot. 
such  as  profits,  which  would  be  Its  immediate 
frulis  and  were  Independent  of  an;  collateral 
nterprlBe  entered  Into  In  contcmplatlnn  ot  tbe 


Botlal 
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And  a  recovery.  In  an  action  for  breach,  by 
the  owner  of  *  balldlpg  about  to  erect  a  new 
one  BdJolnlDg,  of  a  contract  to  lease  the  old 
building,  and  the  new  one  to  he  erected,  for 
hotel  purposes.  In  which  It  was  covenanted  that 
certain  repairs  shoald  be  made  In  the  old  build- 
ing, and  the  new  hnlldlng  should  be  finished 
within  a  apecldcd  time,  by  failure  to  have  the 
rooms  reedy  for  occupation  within  the  time 
agreed,  of  compenaatlon  for  the  loss  of  tbe 
use  and  occupation  of  tbe  rooms  for  wblcb  the 
le!<aee  had  furniture,  end  of  a  different  com- 
pensation for  rooms  for  which  he  did  not  hSTe 
furniture,  where  the  evidence  showed  ihe  value 
of  the  use  and  occupation  ot  the  rooms  furnlBhed 
and  nnturnished.  Is  not  subject  to  objection 
that  It  allowed  profits  on  tbe  use  of  the  fur- 
con  tingent  upon  the  use  of  the  hotel  by  guests. 
Ileiter   v.   Knoi.   7   Jones  *   S.   109,   63   N.   Y. 

sei. 

So,  breach  by  the  lessor  of  an  elevator  of 
a  covenant  to  rebuild  after  tbe  elevator  bad 
been  consumed  by  Gre  warraota  a  recover;  upon 
the  part  of  tbe  lessee  of  what  the  unexpired 
term  was  worth  under  all  the  clrcamstances : 
and  In  determining  the  amount  ot  damages,  can- 
sintlng  of  the  difference  between  tbe  value  of 
[he  lease  for  tbe  uneiplred  term  and  the  stipu- 
lated rent,  the  Jury  may  take  Into  considera- 
tion the  future  profits  or  enhanced  value  of  the 
lease  which  might  arise  from  an  asBOclatlon 
of  owners  of  elevators  formed  mainly  for  the 
purpose  of  regulating  prices,  though  such  as- 
soclaCIOQ  was  illegal,  where  It  does  not  appear 
that  the  lesaee  had  any  connection  with  It 
Ganson  v.   TIfft,   71   N.   T.   48. 

See  also  Eaynor  v.  Valentin  Blati  Brewing 
Co.  100  Wla.  414,  76  N.  W.  343.  supro,  X.  e: 
and  see  I'lsher  v.  Goel>el,  40  Mo.  476,  Infra, 
XIJI,.  on  question  ot  duty  ot  tenant  to  repair. 

f.   BiActtan. 

An  eviction  Is  always  a  breach  of  a  covenant 
for  peaceable  possession,  and  the  right  to  re- 
cover for  profits  lost  on  acconnt  of  an  evic- 
tion la  governed  by  the  same  mlea.  The  only 
difference  between  tbe  two  sobjecta  Is  that 
there  may  be  an  eviction  and  a  consequent 
right  of  action  on  the  part  ot  tbe  tenant  thoniA 
the  lease  contslned  no  covenant  tor  peiiceab)* 
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III  I  Ml  ■iirmi      And  It  woald 

baiM]  upon  tbe  profits  of  wbicb  tbe  tenoDt  la 

dppT]vc<J   aro   freqnently    liDpoBed    for    eviction 

covenant,  on  tbe  ground  that  the  eviction  wu 
vlttul  or  mala  Mta. 

The  general  mlc  Id  case  of  an  eviction  of  a 
ksaee.  where  there  does  not  appear  to  have 
been  wilful  wrong  or  groKB  n^llgence,  la  that 
[be  lessee  la  entitled  to  a  remuneration  restrict- 
ed to  the  Immediate  consequences  of  tbe  wrooB- 
fal  act :  and  where  a  lessee  pars  the  rent  and 
entera  the  premises,  and  Is  afterwards  evicted 
bj  B  destruction  ot  the  premises,  and  the  les- 
sor falla  to  supplj  the  lessee  with  another  buBl- 
nesB  place,  the  prollts  llkel;  to  accrue  Co  him 
'a  the  prosecution  of  hli  '      ' 


□stitut 


subjec 


at  computation  as  damages.  De  la  Zerdav.  Korr 
2S  Tei.  Supp.  188;  Gilmore  v,  Fries.  34  III. 
App.  13T  :  Harden  v.  Florence  Sewing  Macb.  Co. 
M  N.  X.  221;  Amsden  T.  Atwood,  69  Vt..S2T, 
33  Atk.  2(13. 

And  an  Inatrnctlon  In  an  action  for  an  evlc- 
llon,  that  tbe  measure  of  damages  Is  tbe  dif- 
ference between  tbe  profits  which  the  lessee 
might  have  made  on  the  leased  premises  and 
liiose  which  he  might  have  made  at  another 
stand  by  the  eierclse  of  reosonabie  dlllgeace 
and  iDdusCrj,  and  Che  loss  of  his  stock  In  trade, 
la  erroneous.  De  la  Zerda  v.  Korn,  20  Tei.  Supp. 
lES. 

The  measure  of  damagea  which  a  tenant  la 
entitled  to  recover  of  bis  landlord,  where  he 
Is  deprived  of  the  poaaesslon  of  tbe  rented 
premises  by  the  iandlord'a  act.  la  the  difference 
between  the  contract  price  and  the  reasonable 
market  rental  value  of  tbe  premlaea  at  tbe  time 
of  tbe  eviction ;  and  this  Is  not  Increased  by  the 
fsct  that  the  tenant  could  have  made  without 
further  expense,  but  for  the  eviction,  a  larger 
sum  trom  his  tillable  land  and  paature.  Wilkin- 
son V.  Stanley  ITei.  Civ.  App.)  43  8.  W.  608. 

And  wbst  other  parties  subsequently  taking 
posscRslon  lit  premises  msde  thereon  forma  no 
besis  tor  a  recovery  bj  a  former  tenant  for 
a  wrongful  eviction  therefrom,  and  cannot  be 
considered  !□  determining  tbe  extent  of  the 
loss  of  bUBlnesa  or  profits  of  the  evicted  tenanL 
Smiib  V.  Kubanks.  72  Oa.  2S0. 

So,  tbe  damagea  recoverable.  In  an  action  b; 
an  ssslgnee  of  a  Itase  upon  breach  on  the  part 
of  the  lessor  ot  ■  covenant  In  tbe  lease  by  which 
Ibe  assignee  waa  evicted,  cons  I  at  ot  the  value 
of  tbe  Icnsehold  for  the  remainder  ot  tbe  term 
and  dnmagea  thst  reault  as  an  Immediate  con- 
wqnencc  ot  the  breach,  such  as  Injury  to  crops, 
ftwida.  raatblnes.  furniture,  snd  tbe  like,  togeth- 
er with  any  neceaanrj  expenditure  of  time  and 
money;  but  the  Iohs  oC  provable  prollts  of  the 
i   that   the  assign ec   Is  engaged   In  coi 


ereof.      Cieveli 


.CCA 


Si.  L.  B.  Co.  V.  Mitchell,  g4  III.  App.  206. 

And  while  Ibe  lessor  of  property,  who.  before 
expiration  of  the  lease  and  without  wilful  neg- 
llf:eDce  on  his  part,  again  lessed  tbe  same  prop- 
erfj  to  another  during  the  contusion  consequent 
npon  tbe  Clili'ugo  Are,  when  there  waa  no 
Tlflble  possession  of  tbe  lot.  Is  liable  to  tbe 
orlglnnl  letKce  tor  the  difference  between  tbe 
rent  he  agreed  to  pay  and  tbe  actual  rental 
vnlne  of  the  property,  and  for  any  toss  to  his 
butlncaa  which  could  not  reasonably  have  been 
avoided,  a  recovery  for  damage  to  tiuBlDesB  Is 
not  warranted  where  the  lessor  offered  the 
leisee  aaothei  place  In  which  to  carry  on  his 
business  hut  a  short  distance  away,  the  accept- 
tnee  ot  which  might  have  prevented  the  loss 
ot  proBtB,  and  Ihe  lessee  refused  tbe  offer. 
Dobbins  V.  Dnquld.  61}  lit.  461. 

So,  where  tbe  lessee  of  a  ball  for  theatrical 
pnrpoaes  (ItB  It  sp  tor  that  purpose,  and  long 
G3  L.  B.  A. 


before  tbe  lease  expires  the  owner  carrtea  tbe 
gas  fixtures  put  there  by  the  lessee  trom  tbe 
hall,  and  removes  and  damagea  other  furniture 
put  there  by  the  leasee  including  an  oil  tank 
and  gas  machine,  thus  rendering  the  hall  unfit 
tor  the  purpose  for  which  It  was  leased,  tbe 
leasee  Is  entitled  to  recover  a  sam  of  money 
equal  to  the  cost  ot  returning  ths  oil  tank, 
gns  fixtures,  and  furniture,  and  repair- 
ing the  furniture  Injured,  and  for  such 
conaequenClai  Injuries  aa  were  tbe  direct 
result  of  the  trespaas,  auch  sa  his  Inability, 
by  reason  of  the  Injury,  to  use  tbe  hail  until 
It  could  be  cedttedfor  use.  and  for  the  loss 
ot  eilstlng  engagements  for  theatrical  enter- 
t.iinmeutE ;  but  he  would  not  be  permitted  to 
abandon  his  business  because  of  the  trespass, 
and  require  Che  treapaaaera  to  pay  him  tbe 
sum  ot  money  he  might  by  posalblllty  have 
realized  from  It  In  the  course  ot  an  Indefinite 
period  of  time.  Wlllla  v.  Branch,  94  N.  C. 
142. 

And  a  tenant  who  Is  dispossessed  by  bis  land- 
lord, and  who  doea  not  re-enter,  and  whose  lease 
does  not  expire  until  many  months  after  tba 
ouater,  la  not  entitled  to  recover.  In  an  action 
tor  trespasB  for  the  dlaaelaln,  mesne  profits  from 
the  onster  to  the  end  of  the  term,  but  must 
be  confined  to  tbe  onster  Itself,  or  the  single 
trespass,  Including  all  the  necessary  and 
natural  consequences  ot  that  act.  in  view  of  the 
surrounding  circumatances.  Including  sncb  loss 
as  he  sustains  by  the  breaking  up  of  his  busi- 
ness. IF  It  la  thereby  broken  up.  Smith  v.  Wan- 
derllch.  TO   111.  426. 

So.  In  Jennings  v.  Bond,  14  Ind.  App.  282. 
42  N.  E.  9r>T,  It  was  held  that  a  leasee  un- 
lawfully evicted  from  the  leaaed  premises  was 
entitled  to  recover  therefor,  not  only  tbe  differ- 
ence between  the  contract  price  of  the  rental 
for  the  unexpired  term  and  Its  actual  value, 
but  also  expenses  for  moving  his  furniture  to 
any  other  premises  be  might  be  able  to  secure, 
and  perhaps  also  the  value  of  the  time  lost 
In  bis  business.  But  the  court  refused  Co  de- 
Cermlne  whecher  be  had  a  righc  to  recover  prof- 
its of  his  occupation  which  he  might  have 
made  It  not  disturbed,  on  tbe  ground  that  It 
was  unnecessary  to  determine  that  question,  the 
reversal  following  from  a  failure  to  allow  him 
the  eipenao  ot  moving. 

The  annual  profits  of  a  bualneaa  transacted  In 
a  building,  however.  Is  properly  received  In  evi- 
dence In  an  action  by  the  lessee  and  occupant 

nant  to  repair,  whereby  the  lessee  waa  evicted, 
as  a  basis  tor  ascertaining  tbe  profits  which 
he  might  reaaonably  anticipate  during  tbe  bal- 
ance ot  the  term,  Rajnor  v.  Valentin  RIats 
Brewing  Co.   100  Wia.  414,   78  N.  W.  343. 

And  In  estimating  damages  to  i  tenant  ot  a 
building  held  under  a  lease  providing  that  the 
store  should  be  used  exclusively  tor  tbe  sale 
of  confectionery,  In  which  he  was  doing  s  large 
and  prodtable  bualneaa.  for  bis  eviction  there- 
from, tbe  Jury  may  properly  consider  tbe  prof- 
■   ■  ide   In   his  business   It  he 


had  b 


iltted  t 


7    It    C 

ler.  1*2  N.  Y.  1 


'f  hia  l( 
36   N.   B.    1059. 

And  the  plaintiff.  In  an  action  for  breach  of 
an  agreement  hetween  the  owner  ot  a  house  and 
nnolber.  ])y  nhlch  the  latter  was  to  take  charge 

a  term  of  yeiira.  and  conduct  a  firat-claas  rea- 
tnursnt  and  dining-room  tor  tbe  tennnts  of  tbe 
house,  by  Ibe  forcible  ejection  of  the  latter, 
may  show  what  bis  profits  had  been  before  the 
eviction,  tor  the  puipoae  ot  establishing  the 
%atne  of  hlB  basiaess  tor  which  he  was  entitled 
to  recover,  frhere  the  Judge  protects  th«  de- 
fendant against  a  verdict  tor  subsequent  profit* 


nmrBD  States  Circuit  Coukt  ot  Appeals. 


hy  cxpllcltir  dli«ctlnK  the  Jurj  not  to  give  dan- 
aiiea  ror  anj  cause  except  the  breaklDB  up  of  tbe 
huBlneaa.  Menard  v.  Bteve&a,  IS  JoDei  A  B. 
CIS. 

Bo,  a  ieuee  Is  eotltled  to  recover  acaiiut  hla 
landloTd  tor  violation  ot  the  obligation  ot  hla 
laaie,  wbereb;  he  la  evicted  wlthoac  fault  on 
tilB  part,  Che  prollta  which  he  mlglit  have  rea- 
llaed  by  performance,  where  thej  are  the  direct 
fmlt  of  the  contract,  and  are  clearly  proved, 
tbouEb  pconti  OQ  the  leaaa  (or  a  period  covered 
by  a  renewal  privilege  would  be  too  remote. 
HlnrtchB  v.  Tnlaoe  EdDcatloaal  Fund,  40  La. 
Ann.  1020,  as  So.  96. 

And  a  leaiint  who  is  lllesally  and  forcibly 
dlaponeased  under  a  wamtnt  l««aed  In  proceed- 
ing for  that  purpose  la  entitled  to  recover 
BgalDst  his  landlord,  Instituting  such  proceed- 
Inga,  tor  his  loss  of  proflts  dnrtog  tbe  re- 
mainder of  the  term  under  the  lease.  Uonc 
Sing  V.  Wolf  Fein,  S8  Use  608,  6T  N.  Y.  Sopp. 
1108. 

Bo,  an  estimate  of  the  proflts  of  a  business 
!•  admissible  In  an  action  for  damages  for  an 
•Tlctlon,  where  damage  resnltlog  froiu  the  evic- 
tion was  certain,  though  the  amoont  thereof 
was  uncertain.  Myers  v.  flea  Beach  B.  Co.  43 
App.  Dlv.  STB,  W  N.  T.  Hupp.  284. 

And  loss  of  anticipated  profits  of  a  Inislnen 
is  minctently  certain  and  direct  for  recovery 
Id  sn  action  by  a  lessee  tor  breach  of  covenant 
for  repairs  In  a  lease,  whereby  the  leasee  was 
In  tUtet  evicted,  where  tbe  lessee  had  been 
transacting  the  asms  business  for  years  In  the 
same  bnlldlng  and  the  evidence  showed  tbe 
annnal  proflts  of  such  business.  Baynor  r. 
Valentin  Blats  Brewing  Co.  100  Wis.  «14,  TS 
N.  W.  848, 

And  the  nnlawTnl  eviction  of  a  tenant  from 
a  bam  occupied  by  bim  as  a  livery  and  board- 
ing stable,  by  lbs  desCmctlon  ot  the  bain  by  tbe 
landlord,  entitles  tbe  tenant  to  recover  for  loss 
of  proDts  from  boarding  the  horses  of  others, 
for  locb  time  as  It  would  have  taken  to  ter- 
minate tbe  tenancy,  as  well  as  for  tbe  dllTerence 
In  the  cost  of  keeping  bis  own  horses  and  of 
hiring  them  boarded,  where  the  evidence  tends 
to  show  that  such  dsmages  were  the  nstural 
and  proilmsto  consetiuence  of  the  eviction. 
Bhaw  V.   Hon^an,   ZD  Mich.  ISS. 

Bo.  where  In  case  ot  an  ouster  of  a  tenant, 
from  tbe  peculiar  circumstances  ot  the  tenant's 
tiQslneu  and  rhe  actual  rental  value  of  the  prem- 
ises, tbe  dirrerence  between  the  actual  rental 
value  and  trhnt  tbe  tenant  was  paying  as  rent 
would  not  be  full  mmpeaisallon  for  the  lose  in 
having  hla  business  brnken  up.  tbe  tenant  may 
be  permitted  to  make  bla  election,  end,  inBteod  of 
rei^averln^  the  reulBl  value,  demand  compensa- 
tion tor  tbe  loss  of  proUts  in  bis  business  oc- 
caiiloned  hy  tbe  ouster.  Smith  v.  Wunderllch, 
TO  111.  428. 

And  one  who  Ib  wrongfully  evicted  as  a 
tenant  holding  over,  and  afterwarda  Is  permit- 
ted to  reeurne  poBBEBslon.  Is  entitled  to  recover 
as  damaifea  Ibercfor  what  be  loBt  by  being  evict- 
ed, to  be  meagured  by  what  be  could  have 
cipared  bad  he  not  been  evicted.  Smith  v. 
Bubenks.    TS   Ga.   2R0. 

And  the  eviction  of  a  tenant  by  tbe  deatruc- 
tlon  of  the  bulidlDg  leased,   tbough  done  by  a 

only  the  value  of  the  outstanding  lease,  but  atao 
for  the  loss  of  the  proflts  of  the  busineas  when 
established  by  proof.  Snow  v.  Pulitzer,  SB  Hun, 
328,  21   N.    Y.    Supp.   208. 

And  Ihe  owner  of  a  market,  wbo  had  leased 
a  stall  to  a  huckster  and  afterwards  took  for- 
cible poBneBBlon  ot  tbe  stand  leased,  forbidding 
the  huckster  to  enter.  Is  liable  to  Ihe  huckster 
for  the  loBS  ot  prollta  which  would  have  been 
derived  from  the  lease  If  tbe  buBlness  had  not 
63  L.  R.  A. 


not  been  Intermpted.     San    Antonio   ^ 
(Tei.)   18  8.  W.  1101. 

IjOss  ot  profits  caused  by  the  eviction  of  * 
tenant,  which  Is  tbe  natural  and  proilmat*- 
result  ot  tbe  eviction  and  therefore  recoverabl* 
as  damages,  may  be  trebled  where  the  caa* 
comes  wltbln  the  statute  with  referonce  to- 
trebling  damagea  in  case  ot  forcible  entry  or 
detainer.     Shaw  v.  Botfman,  M  Hicb.  16S. 

Bee  also  Rhodes  v.  Baird,  18  Ohio  St.  S7S. 
m^n,  X.  b :  Smith  v.  Wunderllch,  TO  111.  42«. 
itifH-o,  X.  d:  Rsynor  v.  Valentin  Blati  Brew- 
ing Co,  100  Wla.  414,  78  N.  W.  S43,  siwra,  X> 

g.  TemMcy  Mi  tSaret, 

The  direct  fruit  of  a  contract  for  a  tenancjr 
oa  Bhares  Is  a  share  ot  the  proflto,  and  sucb. 
proflta,  therefore,  will  always  be  deemed  to  hsva 
been  within  the  contemplation  of  the  portlea. 
Bnt  even  In  such  case  a  recovery  cannot  be  had 
tor  their  toss  Chrongh  breach  ot  the  contract. 
where  tbey  are  contlngeot,  Qiecnlative,  or  nn- 

Thus,  breach  by  a  farm  owner  of  a  contract 
with  another  for  the  working  ot  his  farm  on 
shares,  by  retnsaJ  to  1st  the  other  take  possea- 
slon,  anthorlies  a  recovery  by  tbe  party  In] n red- 
tor  what  he  might  reasonably  have  made  out  of 
hla  contract.  Wolf  v.  Studebaker.  SB  Pa.  481  ; 
Roy  V.  Qronoble,  S4  Pa.  D,  7G  Am.  Dec.  628  ; 
r>epew  V.  Jtetchum,  76  Hun,  227,  ST  N.  T.  Bapp. 
9. 

Be  U  entitled  to  recover  the  value  of  hla  con- 
tract. Tsytor  V.  Bradley,  39  N.  T.  ISS,  V» 
Am.  Dee.  4 IS. 

And  such  damages  may  be  recovered  Immedi- 
ately upon  refusal  of  the  other  party  to  pertorm 
the  agreement.  Depew  v.  Ketchum.  75  Hud, 
22T,  27  N'.  Y.  Supp.  8;  Taylor  v.  Bradley,  B» 
N.  Y.  123,  100  Am.  Dec.  415. 

And  tbe  measure  of  damages  for  a  breach,  by 
the  owner  or  lessor,  of  an  agreement  to  let  landa. 
on  shares.  Is  the  value  ot  the  privilege  ot  occa- 
pylng  and  working  the  farm  subject  to  tbe  con- 
dllions  of  the  agreement  and  under  all  the  con- 
llngencles  that  are  liable  to  affect  the  result, 
as  In  such  cases  tbe  demsge  resullB  necessarily. 
Immediately,  and  directly  from  the  breach.  Tay- 
lor V.  Bradley,  4  Abb.  App.  Dec.  363. 

And  an  avrepment  to  till  and  farm  a  tract 
of  land,  furnishing  the  seed,  tools,  teems,  aD<X 
ImplementB  Dccensary.  tor  which  the  person  till- 
ing It  was  to  have  three  fourths  of  the  produce, 
which  was  broken  by  the  refusal  of  Ihe  owner 
to  harvest  the  produce  or  to  deliver  bim  his 
three  fourths,  does  not  cresle  the  relation  of 
master  and  seivant  between  the  partlea,  but  Is 
m  the  nature  of  an  adventure,  for  tbe  breach  of 
which  he  la  entitled  to  recover  bis  share  ot  the 
profits  or  beneflts  derivable  from  tbe  contract, 
and  not  merely  wages  upon  s  i^iinnrNm  meruit. 
Bowers  V.  Graves  k  V.  Co.  8  S.  D.  385,  68  N.  W. 
S3 1. 

flo,  a  lessor  of  a  farm  to  be  worked  on  shares 
fnp  a  term  ot  Ave  years  reserving  tbe  right  t» 
new  on  condition  that  be  pay  the  lessee  his  dam- 
ages caused  by  surb  sale,  who  sold  during  tbe 
Brst  year  end  refused  to  pay  daraBges.  is  llabie- 
to  the  iesspe  for  the  value  of  the  term  surrend- 
ered ;  and  the  value  of  auch  term  depends  upon 
the  copaclty  of  the  farm  to  yield  a  proBt  to  the 


22T,  27  N.  Y.  Supp.  8. 

And  the  fact  thst  one  who  rented  a  farm  on- 
Bharea  and  was  prevented  by  Ihe  lessor  from  tak- 
ing possession  was  eURnged  In  hauling  during 
the  summer  season,  and  that  he  earned  money  Id 
hfluilnB.  does  not  go  to  reduce  his  right  of  recov- 
ery. In  an  action  for  a  breech  of  a  contract  for 
working    the    farm,    of    the    amount    which    h» 
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wonld   have  made  bad  the  contract  b«CD  pe> 
romied.     Wolf  t.  Rtadebaker.  es  Pa.  4SS. 

80.  one  vbo  cntera  Into  a  coDtract  wltb  the 
otmar  of  a  (arm.  bf  which  the  owner  !■  to  tor- 
olih  the  farm  and  a  team  and  working  Impte- 
menta  and  seed  and  pay  honie  rent  for  the  othci 
aod  the  other  le  to  cultivate  the  farm,  the  pre 
cccda  to  be  divided  eqaallj  between  them.  I 
dtmaged  by  a  breech  ol  the  coDtract  upon  the 
part  of  the  owner  by  falling  lo  pay  the  hoaee 
rcBt,  ao  that  the  other  la  evicted  and  rendered 
imahle  to  perform  the  contract,  to  the  extent 
of  U>«  pninii  he  would  have  recelTed  had  such 
conlract  been  performed,  aa  such  profits  are  In- 
ddent  to  the  contract,  and  mnat  be  deemed  to 
have  been  In  contemplation  of  the  partlei  wben 

erabia   for  the    bceach.     Brincefleld    v.    Allen 
(Tex.  Civ.  App.)  eo  8.  W.  1010, 

Bnt  the  proBCa  of  a  farm  held  nnder  a 
tract  to  work  It  on  etaarea  for  live  year*,  which 
<■  broken  during  the  drat  Tear,  made  daring  aacb 
drat  Tear,  are  not  to  be  taken  as  the  meuure  of 
the  proflti  which  might  have  been  reallied  In 
the  four  incceedlng  ream  but  for  the  breach, 
bat  aa  facta  which  might  aid  the  Jurr  In  eattmat' 
ing  the  value  of  the  contract  one  jear  with  an- 
other.     Depew  V.  Ketehnm,  TG  Hua,  22T,  21  N. 

And  the  profits  or  the  value  ot  wheat  raised. 
La  an  action  for  ■  breach  of  contract  to  put 
hi  wheat  on  aharea.  broken  b;  a  refusal  ot  the 
owner  to  permit  the  contractor  to  perform  bla 
contract,  cannot  be  recovered  In  the  absence  ot 
an  allegation  of  special  damages,  and  there 
rikiild  be  a  deduction  of  the  reasonable  valoe 
of  the  labor  which  the  plalntllT  was  required  to, 
bat  41d  not,  perform  in  sowing  and  bnrveatlng 
the  wbeat.     Llodley  v.  Dempaej.  4Ci  lad.  24S. 

80,  breach  upon  the  part  of  an  owner  of  a 
KiDlrB.ct  with  another  for  the  running  at  a  hotel 
and  boardlne  honae  on  ahares  entitles  the  party 
hijured  to  recover  for  her  loss  of  prospective 
pmllta  by  reaaon  of  the  breach,  aad  the  Jury  In 
arriving  at  the  amoonC  of  damages  ahould  con- 
tider  what  profits.  If  any.  would  have  been 
matlc.  and  whether  the  bnslnen  would  have 
proved  succeafful,  and  award  such  damages  only 
aa  would  fairly  compensate  the  plaintiff.  Crit- 
tenden V.  Johnston,  T  App.  Dlv.  2S8.  40  H.  Y. 


lBI. 


L  BreaehM    bg   tenoat. 


Breach  ot  contract  by  a  tenant  or  leasee  Is 
very  much  tike  a  breach  by  the  purchaser  of  a 
eantraet  ot  aale  and  purchase.  The  leasee  agrees 
to  buy  the  nsc  of  the  premises  or  thing  rented 
and  falls  to  perform  bli  contract.  And  like 
breach  ot  an  agreement  to  purchase  the  damages 
allowed  are  dealgnci)  to  be  compensatory  only, 
placing  the  party  in  the  position  he  would  havff 
occupied  If  tbe  breach  bad  not  occurred,  the  al- 
lowance being  the  difference  between  the  real 
or  market  value  and  tbe  contract  price,  and  not 
the  prollta  which  might  have  accrued   to  the 


lessee,  after  which  the  lessor  relets  the  l  ... 
te  another.  Is  tbe  dllTereace  between  the  rent 
be  was  to  receive  and  the  rent  actually  received 
from  the  subsequent  tenant,  provided  there  was 
(Dod  fattb  la  the  subaequent  letting.  Resplnl  v. 
Porta,  sa  Cal.  464.  26  Pac.  eST :  Hassle  v.  Blata 
Sat.  Bank,  11  Tei.  Civ.  App.  S80,  82  S.  W,  7BT. 
And  breach  of  contract  to  take  an  aaalgn- 
BKnt  of  a  lease  ot  a  parcel  ot  land  at  a  desig- 
nated price  by  refusing  to  receive  the  lease  and 
my  the  rent,  warrants  a  recovery  ot  tbe  differ- 
ence between  the  agreed  price  and  the  (air  valoe 
"t  the  leasehold  Interest,  subject  to  the  payment 
ML.  a  A. 


ot  the  reut  reserved.  Elngaley  v.  Slebreeht,  93 
Ue.  2.'],  42  Atl.  240. 

Ho,  a  lessee  ot  a  pall  factory  with  a  water 
privilege  belooglng  tbereto  and  the  machinery, 
tools.  iDiplementi.  and  apparatus,  In  the  ahop. 
In  which  tbe  lessor  reserved  to  himself  a  certain 
room  in  tbe  shop  and  the  privilege  of  monlng 
a  lathe  therein,  la  entitled  to  recover  for  cov- 
enant broken  neither  the  rent  reserved  nor  tbe 
amount  of  the  proBts,  bnt  only  a  Just  proportion 
of  the  value  of  the  lease  according  to  the  eitent 
of  the  Injury,  as  the  lease  was  of  a  portion  of 
the  premises  only,  and  the  Interruption  and  dis- 
turbance were  partial :  but  tbe  rent  reserved  and 
tbe  amoont  of  hnsiness  and  proQte  of  It  are  prop- 
er evidence  to  be  considered  In  estimating  anch 
dnmagea     Dexter  v.  Manley,  4  Cash.  14. 

Loaa  through  failure  to  rent  a  house,  however. 
Is  not  neceasarlly  so  an  certain  and  remote  as 
to  prevent  any  recovery  of  damages  In  an  action 
for  breach  of  covenant  not  to  sublet  and  to  per- 
mit tbe  placing  of  "To  rent"  notices  on  the 
house,  and  to  allow  the  premises  to  be  shown  tor 
the  purpose  ot  selling  or  leasing  tbe  same :  the 
question  would  be  one  for  the  Jury  to  decide 
under  proper  inatmctlooa  from  the  conrt,  nnlesa 
the  failure  to  rent  tbe  house  was  too  plainly  the 
eTect  of  some  other  or  mora  [ratent  cause.  In 
which  esse  It  would  be  Che  duty  of  the  court  to 
direct  a  verdict  for  the  defendant  npon  such  an 
Isano,  United  States  Trust  Co,  v.  O'Brien,  14S 
N.  Y.  294.  S8  N,  B.  266. 

In  the  above  case  It  was  said,  with  reference 
to  dsma>,'es,  that  tbe  plaintiff  Is  not  bound  to 
show  to  a  certainty  that  eiciudea  the  possibility 
of  doubt  that  the  loss  to  blm  resulted  from  the 
notion  of  tbe  defendant  in  vlotatlog  hie  agree- 

neceseary,  and  the  lose  or  damage  must  be  so 
far  removed  from  speculation  or  doubt  as  to 
create  In  the  minds  of  Intelligent  and  reasonable 
tnen  tbe  belief  that  It  was  likely  to  follow  from 
the  breach  of  the  contract,  and  was  the  probable 
and  direct  reanlt  thereof. 

XI,  Tha  charter  or  rental  of  essiol*. 

The  net  profits  or  eamlnga  which  would  have 
been  made  but  for  the  breach  have  been  allowed 
as  damages  In  an  action  for  breach  of  a  con- 
tract for  tbe  charter  or  rental  of  a  vessel,  and 
this  Is  probably  the  proper  rule  where  the  profits 
arc  Biiaceptlble  ot  accurate  estimation,  and  the 
evidence  Is  conclusive. 

Thua.  the  measure  ot  damages  for  breach  ot 
contract  to  fuinisb  a  tag  to  tow  a  vessel  Into 
the  port  of  lading  and  to  tow  lighters  to  the  ves- 
sel and  bntk.  whereby  the  owner  of  tha  vessel 
was  prevented  from  pertonning  his  contract,  and 
lo^t  the  actual  prollt  of  the  trip,  la  tbe  net  prof- 
ita  he  would  have  made  If  the  contract  had  been 
performed  and  the  actual  eipenses  Incurred  In 
the  attempts  to  perform  It,  Load  v.  Campbell, 
28  Mich.  2X0. 

And  the  charterer  of  a  veaael  who  refuses  ta 
take  her,  Immediately  after  which  she  gets  an- 
other charter  which  is  less  valuable.  Is  liable, 
for  the  rftusal,  for  the  net  result  of  his  charter 
psrty  had  It  been  carried  out.  less  the  amount  of 
frelcht  she  earned.  Dalbeattie  8.  6.  Co.  v.  Card. 
50  Fed.  169, 

Bo,  In  Johnson  1.  Meeker,  68  N.  t.  Ot.  48  Am. 
Rep,  600,  the  owners  of  a  barge,  who  entered 
Into  an  agreement  to  furnish  the  barge  with  a 
captain  and  crew  tor  the  transportation  ot  coal 
for  a  designated  period,  which  agreement  tbe 
other  party  broke  by  falling  to  use  the  barge, 
after  which  the  owner  notified  him  that  nnlesa 
be  used  tbe  barge  the  owner  would  do  so.  giving 
him  credit  tor  Che  net  eamli^a  which,  no  re- 
Hponse  being  made,  was  done,  were  permlcted  to 
recover  as  damages  the  amount  unpaid  on  the 
I,  leas  such  net  eamlDgs. 


Unitbd  Stated  Circuit  Coubt  of  A.ppeals. 


la  a  fcreat  majarlty  of  tlie  eittt,  bowCTer.  tbe 

rentnt  vntiie  or  the  amount  for  wblch  aootber 

warded  as  ■  meaaure  of  damagea  for  breach 
contract  (or  the  charter  or  rental  of  a  vessel 
better  Btted  to  do  Justice  between  the  parties 
Beiierally  than  the  proHls  loat. 

Thus,  the  moBsure  of  daniiigeB  lor  failure, 
for  a  pni't  of  the  deslKnated  period,  to  carry 
out  a  contcact  to  furnish  a  vessel  to  carry  lum- 
ber from  one  placj  to  another,  where  other  ves- 


J  AH., 
B  that  be 


herausc  hn 
would  not  I 
ST.  ?A  La.  J 


luld  h 


ered  d 


e  tlm. 


charter  part;  tor  sucb 
n-hlrh  lE  to  be  measured  bj  what,  with  fair  an 
rca^oonblc  effort  and  dlllgehce.  the  blrar  caul 
have  procured  another  Teasel  of  equal  or  aatli 
factory  fnclUtles  for  carrying  the  lumber,  an 
the  eTceas  of  price  that  he  would  have  l>een  con 
pelled  to  pay  for  such  carriage.  Farker  v.  Mi 
Caldln,  3  Misc.  14,  22  N.  Y.  Supp.  3t>a. 

So.  Ihe  measure  of  damaEes  tot  breach  of 

me4>l  an  es:curs]OD  train  and  transport  paasei 
gers  or  eicurslaalals  to  different  polnls,  where 
the  party  aereelng  to  furnlab  the  boat  knew 
of  the  eicurelon,  and  the  use  tbe  other  party 
Intended  to  put  tbe  boat  to.  would  be  what 
a  similar  boat  would    be    worth    at    such    a 

consider  the  capacity  of  the  boat,  tbe  state  of 
the  weather  nud  the  tide,  and  alao  eTldeoce  that 
the  person  hiring  the  boat  bad  engnged  enoujih 
paaaengers  for  thia  and  bis  other  boats,  tbe 
nL-tunl.  immediate,  aod  neceuary  loaa  being  a 
(luestloo  for  the  Jury.    Mace  t.  Ramsey.  T4  N. 


nke  the  risk  of  malcInG  <^ 
8    apprehenslv 
a  hand  In  timi 


nsel  could  not  be  procured,  bow- 
■rence  between  the  value  of  thf 
lace  of  shipment  and  Ihe  value 
>   which   It   was   sbtpped   aftei 


.  McCaldln.  3  Mlsc 


e  tlm' 


'oast,  where  both  par 
Imlralty  contracts 
tbe  African  coast. 


hills  of  lading  were  to  be  sent  at  a  particular 
date,  tboa^b  the  owner  waa  not  Informed  of  the 
terms  of  the  admirnity  coa tract,  warrants  ■ 
recovery  by  tbe  lessee  for  the  expenses  Incurred 
In  cunaeq'ieDce  of  the  failure  of  tbe  performance 
of  their  contract,  and  any  damages  arising  by 
reason  of  the  breach,  mere  notice  of  tbe  existence 
ot  tbe  admiralty  contracts  being  sufflclent. 
Prior  V.  ^'llsoD.  1  L.  T.  N.  S.  [>49.  8  Week.  Bep. 
260. 

XII.  MiacelUincoua  oontraeli. 


C.  11. 


.e  who  charters  ■  ateamboat  for  a  deslg- 
riod,  to  be  need  In  the  excursion  busl- 
I  la  wrongfully  dispossesaed  by  the  own- 


tbls 


<n  of  tl 


coadlllon 


foe.  Is  mtltled 

tbe  charter  with  Its  limitations 
tor  tbe  uneiplred  time,  it  there 
or  tbe  dllference.  if  any.  between 
price  and  what  would  be  required 
to  hire  another  equally  fit  boat,  ani 
tlon  to  be  fixed  by  tbe  Jury  for  hla  tli 
trouble  In  procuring  another  boat,  or  the  differ- 
ence between  the  price  to  be  paid  by  bim  under 
the  charter  party  and  the  market  value  of  the 
use  ot  the  boat  for  tbe  unexpired  term  for  tbe 
purpose  of  excursions.  If  there  Is  such  avalue, 
I!ut  he  la  not  entitled  to  recover  upon  the  basis 
of  the  unearned  ond  speculative  profits  which  he 
would  bare  made  It. he  had  not  been  Ir  '  ' 
with;  and  evidence  of  such  loss  of  prol 
ture  profltB  Is  inadmissible.  Mitchell 
nell.  12  Jones  A  S.  401. 

In  the  above  case  Bagley  v.  Smith, 
tH9,  81  Am.  Dec.  758.  supra,  IV.,  wn. 
^tuisbcd  upoD  the  ground  that  In  that 
Ios°  of  future  profits  waa  the  direct 
mediate  consequence  ot  tbe  breach  of  i 

So.  In  Glover  v.  McAlllBter.  2  Rob.  (I 
tbe  court  limited  the  damagt 
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of  a  ship  laden 
by  the  latter  of  a  contract  to  tow  tbe  pasRenger 
rcsaol  to  another  place,  to  anch  aa  were  nctually 
sustained,  wltbont  allowing  for  proflla  [oat, 
whore  It  appeared  thai  the  ateamer  could  not 
be  got  ready  for  the  trip  until  the  aucceedlng 
day.  and  an  epidemic  of  yellow  fever  prevailed 
at  tbe  place  where  Che  ships  were,  and  the  maB- 
ter   of   the   passenger   vessel    felt   compelled   to 

■t  once  on  account  of  the  apprehensions  of  hla 
pnssengera  tor  their  safety. 

Ftut  breach  of  a  contract  to  supply  a  vessel 
at  a  designated  time  and  place  does  not  war- 
rant a  recovery  on  the  theory  that  tbe  party  In- 
jured might  have  sublet  the  vessel  to  other  ship' 
53  L.  R.  A. 


OQtingency,  or  uncer- 
tainty, and  whether  the  profits  were  within  tbe 
contemplation  of  the  parties,  or  whether  a  bet- 
tor atandard  of  measurement  than  tbe  profits 
can  be  found. 

Thus,  proflta  which  lolght  be  derived  from  the 
1  ISC  of  money  cannot  be  recovered  tor  failure  to 
pny  the  money  at  the  time  agreed  upon.  I.,aw- 
ful  Interest  Is  the  only  standard  for  damages 
nrlalnz  therefrom.  Skinner  •.  Dayton.  19  Johns. 
r.13.  10  Am.  Dec.  2S6 :  Hobllt  v.  Bloomlngton. 
71  III.  App.  204:  Short  v.  Sklpwlth,  1  Brock, 
103,  Fed.  Caa.  No,  12,80b, 

And  breaph  of  an  agreement  to  make  a  loan 
to  one  who  Intended  to  use  tbe  money  for  the 
purchase  ot  certain  lands,  after  which  tbe  lands 
n-ent  up  In  price,  does  not  authorize  the  Injured 
party  to  recover  tbe  dllfecence  between  Che  price 
at  wblcb  he  barsalued  for  tbe  land  and  what  It 
could  have  been  subsequently  purchased  for 
after  ftie  rise  In  price,  in  tbe  absence  of  evi- 
dence that  the  party,  In  violating  tbe  con- 
tract to  make  the  loan,  had  knowledge  o(  th» 
one  to  wbl'h  the  borrower  Intended  to  put  the 
Rnultable   MorCg.   Co.   v.  Thorn    (Tei. 


.  App.)  26  a 


'.  276. 


lupposcd  loss  suffered  by  a  party  to 
a  contract  which  was  broken,  tbe  parMea  there- 
to living  n  long  distance  apart,  of  what  sucb 
party  might  have  gained  by  tbe  difference  of 
excbanee  on  the  amount  to  which  he  was  en- 
titled uoder  tbe  contract,  is  too  extravagant  and 
remote  for  allowance  as  damages  for  sucb 
breach.  Gllplna  V.  Consequa,  Pet.  C.  C.  85. 
Fed.  Cas.  No,  0,452, 

And  one  who  by  breach  of  a  contract  f«  com- 
pelled to  pay  a  mortgage  In  cash  when  he  should 
have   been    permitted    to   pay   It    In    lumber  at 


1900. 


WuLLB  V.  Natiohai.  Lite  Absooiatiom  or  Hartpord. 


nirmt  ntall  prices,  wbo  lecovered  hla  looa 
of  pcoHta  canaetl  bf  belns  compelted  to  pa;  In 
ntti.  U  not  also  entitled  to  recover  tar  Ititerest 
whleli  «certied  after  the  dale  of  payment. 
Homen  v.  nrlKht,  lis  Uaaa.  298. 

no.  the  meaiuie  of  damagea  tar  failure  to 
tfplfice  stock  loaned  accocdins  to  contract  Is 
[be  price  on  tbe  da;  when  It  ought  to  have  bean 
rpplared,  or  on  the  da;  of  tbe  trial  at  the  op- 
tion or  the  lender;  and  he  la  not  eatltled.  In 
ui  anion  on  a  bond  for  replacing  of  the  atock. 
10  ■poclnl  damages  for  a  proBt  be  migbt  bave 
Bade  It  tbe  atock  had  beeu  sooner  repiai^ed.  tin- 
JHS  be  shows  Chat  he  actnallf  would  have  made 
locb  proOt.  M'Arthur  v.  Seatortb,  2  Taunt. 
1ST. 

But  one  wbo  loans  stock  and  takes  s  bond 
to  secure  Its  replacement,  together  with  loter- 
m  snd  dividends,  after  which  a  bonns  Is  do- 
rlared  upon  the  stock,  li  entitled  In  equity  to 
bf  placed  In  the  same  situation  si  If  the  stock 
huA  rfmNined  la  bit  name,  and  Is  consequently 
°a[IUed  to  tbe  replacement  of  tbe  orlgloal  atock 
tafreased  by  tbe  amount  of  tbe  bonus,  and  dlTl- 
<1cuds  Id  the  meao  time  aa  well  upon  tbe  bonus 
>s  upon  the  original  stock.  Vaugban  T.  Wood, 
1  Myl.  &  K.  403,  1  L.  J.  Ch.  N.  S.  lOT. 

And  the  pecuniary  standard  ol  damages  In 
■n  irtlon  tor  brescb  of  s  contract  by  which  one 
IMTly  loaned  to  another  a  apeclfied  quantity  of 
(OCton  of  a  designated  quality,  the  other  to  re- 
lorn  on  a  future  day  named  the  same  quantity 
at  cation  ot  a  like  quality,  by  failure  to  return 
lb»  >ame  as  contracted  (or.  Is  the  value  ot  the 
tixell'c  quantity  and  quality  of  cotton  aa  named 
la  tbe  contract;  and  tbe  measure  of  damages  ia 
SVC  affected  by  the  fact  that  no  place  of  delivery 
■as  named  In  the  contract,  or  that  the  cotton 
■ai  to  l>e  detlvered  In  kind.  BoiemaD  v.  Allen, 
1&  Ala.  512. 

So,  an  agreement  between  a  landowner  and  a 
miller,  by  which  tbe  miller  was  to  balld  a  saw- 
mill on  the  other'a  land,  the  owner  to  prepare 
Ihe  toundallOQ  at  a  apeciaed  time,  and  furntab 
means  for  tbe  erection  with  other  eipenaes  and 
to  atock  (be  mill  until  tbe  earnings  ahould 
pay  for  Che  stocking,  and  tbe  miller  to 
lake  one  half  the  profits,  broken  by  tbe  land. 
Dvner  by  failure  to  lay  tbe  foundation  and  fur- 
ntab menus  aa  itlpulnled.  whereby  tbe  miller 
wai  delayed  from  beginning  the  operation  of  the 
mill,  warrauta  a  recoren  by  the  miller  of  tbe 
owner  tor  wbat  tbe  mill  would  have  rented  tor 
when  llnlshed  daring  the  period  of  delay;  bat 
the  pmbable  profits  to  be  derived  from  Che  use 
at  the  mill  during  such  time  are  too  remote,  con- 
ilngenl,  HUd  speculiitlve  to  be  the  foundation  ot 
0  verdict.      Rogers  v.  Ilemus,  60  Pa.  432. 

And  breach  by  an  electric  company  of  a  con- 
tract with  a  telegraph    company  to  solicit  oc- 

fomlah  ail  npparatua  and  materials  pertn'lolng 
thereto,  and  right  of  ways  for  wires,  and  labor 
UMPisary  to  put  It  In  effective  operntlon.  In 
niiDecllon  with  auch  offices  of  the  oCber  party 
">  might  be  designated  by  tbe  parties  to  the 
'^atrtict.  the  other  party  to  maintain  said  ap- 
larstU!!.  connections,  and  appliances  In  good  or- 
*r  and  serve  users  thereof  promptly,  and  col- 
Ifft  the  renlala,  and  pay  over  to  the  electric 
■^mpsny  one  half  ol  the  groaa  eum  that  might 
be  derived  from  the  rentals,  by  refusal  to  al- 
low the  telegraph  company  Co  perform  all  tbe 
fODdlclons  ot  the  agreement,  and  by  subaequent- 
iy  entering  Into  a  similar  agreement  wICh  a 
telephone  company, — dues  not  authorize  a  re- 
wvery  ot  50  per  cent  of  tbe  groaa  receipts  from 
raotracts  sahaeiiuently  made  :  but  damages  could 
Ik  awarded  upon  contractn  procured  before  the 
fcteach  to  1  he  eilent  of  tbe  profits  reallied  tbere- 
Irom.  Rnmaey  r.  Holmes  ElecCrlc  Protective 
Co.  8.1  Wl9.  174,  5."i  N.  W.  361. 
i3  L  R.  A. 


107 
t  between  a  pub- 


But  breach  of  an  agree  m< 
Itahlng   company   and   a   publiaher, 

tbe  piiDllBblug  company  was  to  furnish  ■  desig- 
nated number  ot  copies  per  month  for  twelve 
moatba,  ot  a  paper,  the  publisher  to  furnish 
editorial  matter  and  advert laemeuts  for  cer- 
tain pages  and  the  company  to  fQmlah  the 
reft,  by  failure  on  the  pact  ot  the  publiaher  to 
send  the  editorials  and  advertiaementa.  In  conae- 
(lueuee  ot  which  the  company  waa  unable  to  send 
on  tbe  lournalB  In  salable  condition,  warrauta 
a  recovery  by  the  company  of  the  dlsbnraementa 
which  actually  occurred,  and  what  It  would  have 
made  In  addition  to  reimbursing  Itaelt  It  the 
publiaher  bad  carried  out  his  part  of  the  con- 
tract. Sharp's  Pab.  Co.  v.  Grant,  1  N.  Y.  City 
Ct.  Kep.  314. 

So.  breach  of  contract,  made  on  tbe  assign- 
ment of  a  bait  Interest  In  an  Invention,  to  pay 
tbe  fees  of  the  patent  olllee  and  attomeya  nec- 
easnry  to  pcocurlpg  a  patent,  does  not  render 
the  party  retualng  to  pay  liable  to  the  Inventor, 
either  tor  tbe  full  value  of  tbe  Invention,  or 
tor  all  the  profits  which  h«  conld  have  realised 
from  a  sale  of  tbe  machine  had  It  been  patented, 
manufacCiired,  and  put  upon  tbe  market.  Holll- 
dny  V.  Rroalg  (Tex.  Clr.  App.)  SO  8.  W.  B41. 

And  the  plaintiff  In  an  action  on  a  bond 
conditioned  to  indemnity  him  from  all  loss,  dam- 
age, and  harm  by  reaaoa  ot  any  suit  prosecuted 
against  him  for  the  Infringement  ot  any  patent 
cannot  recover  damages  tor  loss  ot  probable 
profits  during  the  time  his  store  remained  closed 
In  consequence  of  Illness  contracted  while  away 
to  attend  a  salt  for  aocb  Infringement,  of  (or 
dlnilniitloo  of  profits  conaequenc  upon  a  reduc- 
tion of  his  atock  caused  by  such  suit,  or  for  loss 
of  mercantile  credit.  Blpley  v.  Uosely,  ST  He. 
76. 

P.nt  where  an  agreement  between  two  partlea 
that  one  was  not  to  manntBcture  certain  ma- 
chines from  the  other's  patterns  except  for 
blm  or  upon  bis  order  is  broken  by  the  former 
making  a  machine  which  tbe  latter  had  not 
ordered  and  which  did  not  pass  through  his 
bands,  tbe  loaa  of  tbe  tatter  la  the  profits  wbtcb 
he  would  have  made  upon  a  sale  of  tbe  machine 
and  those  profita  represent  the  extent  of  the 
recoverable  damagea ;  but  he  cannot  claim  and 
Include  tbe  royalty  or  other  Incidental  advant- 
age accruing  to  him  from  a  sale  of  his  patented 
ranchlne.  Blake  v.  Krora,  128  N.  Y.  64,  2T  K. 
E.  97T. 

And  whpre  the  owner  ot  an  Invention  of  a 
procesB  of  tnanu (act n ring  cereal  flours  and  lor 
the  purpose  of  raising  bread  enters  Into  a  con- 
tract with  another  by  which  he  transfers  to  bim 
preacrlbed 


cordance  with  tbe  owner's  Id 


aelf-rla- 


mlts  o(  ti 


one.  and  use  bis 
■M  the  same  during  the  continuance  ot  the  II- 
>uBe.  and  to  purcbaae  all  the  add  need  In  mnk- 
ig  his  aelf-rlslng  flour  of  tbe  other,  pursuant  to 
■  ■    ■  with  a  third 


f  for  the  purpose  of  preparing.  In  c 
y  buBlne 


.the 


self-rlalng  fiour  under  tbe  authority  of  the  e 
elusive  privilege  granted  bid,  be  agreeing  to 
give  bis  time  and  aapervlae  the  buslneaa.  under 
which  agreement  bualnesa  Is  carried  on  tor  some 
time,  when  he  dies,  whereupon  the  grocery  firm 
Immediately  procuree  a  similar  contract  from 
tbe  owner  of  the  patent,  and  refuaes  to  permit 
tbe  adminlalrator  ot  the  deceased  to  carry  out 
the  original  contract, — the  administrator  Is  en. 
titled  to  recover  from  such  grocery  firm  for  the 
proUla  which  would  have  been  made  had  the 
contract  been  carried  out  upon  all  the  flour 
which  could  have  been  manufaetured.  adopting 
the  price  agreed  upon  In  tbe  contract.  Oliver 
V.  Morgan,  10  Hclsk.  322. 
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So,  bwrti  ot  tb*  Madltloni  of  an  App«Al  bond 
executed  tor  the  pnrpow  of  prociu'lnc  >n  Appeal 
Crom  >  declilon  of  a  board  of  commtwloneri 
irrautLng  a  UeeuM  to  retail  I  mail  eating  IJguora 
does  not  entitle  tbe  appllcuit  for  a  license,  lo 
an  action  thereon,  to  recoier  tbe  proQti  be  micbt 
bove  made  between  tbe  time  of  tbe  appeal  and 
the  dlsmlsaal  thereof,  *■  inch  proSta  are  too 
remote  and  uacerialD  to  be  eonaldered  In  eatl- 
mntlDC  damacea.  Blair  *.  Ellpatrlck,  40  lod. 
313. 

And  an  IndlTidoal  atockholder  in  a  mine  corn- 
pan;  caaoot  recover,  In  an  action  agalnat  tbe 
companj  for  breach  of  contract  to  develop  the 
mlnea  of  the  company  and  const  met  a  railroad 
mnnlnx  to  them,  for  prospective  proflta  whicb 
might  have  been  reallied  If  the  contract  had 
been  carried  oat,  aa  what  hla  stock  would  have 
been  worth  and  the  probable  eabaneed  nUne  of 
the  corporate  property.  1(  the  enterpi ' 
barked  Id  bad  been  encceufni, 
damage  too  remote  to  form  fhe  easi*  tor  a  re- 
cover;, even  thoogh  the;  are  alleged  with  anf- 
flclent  certalut;.     Catea  v.  Bparkman,  7S  Tex. 


010,  ] 


'.  846. 


Htlmatinf  the  damage*  for  breaeb  of 
a  contract  between  two  large  owner*  of  atock 
of  a  railroad,  b;  which  It  waa  agreed  that  the 
■lock  of  neither  ihoQld  be  aold.  and  Chat  neither 
BbOQld  DBlte  In  a  aale  which  ibould  not  Inclnde 
tbe  atock  of  the  other  anlen  with  the  cooaent 
of  tbe  other.  It  being  nnderetood  between  the 
parties  that  there  was  no  market  valne  tor  aacb 
stock  unleea  It  was  combined  ao  aa  to  form  a 
majority  controlling  tbe  road,  and  that  the  ob- 
ject of  the  combine  was  to  obtain  such  control, 
b;  means  of  which  It  could  be  aold  at  an  en- 
hanced price,  broken  b;  one  of  the  partlee  rs- 
luslng  to  sell  when  tbe  other  bad  obtained  a 
pnrchaser,  and  afterwards  combining  with  an- 
other large  owner  of  tbe  aame  stock  and  aelUng, 
— the  Jury  cannot  take  Into  Account  any  mere 
chances  of  making 'uncertain  proflts,  or  any 
apeculatlve  value  arising  from,  or  depending  np- 
on,  the  possibility  of  the  Injured  party  combin- 
ing his  stock  with  that  of  other  persona.  Bave- 
meyer  v,  Mavemeyer,  IE  Jones  &  S.  4SB. 

In  ascertaining  and  messurlng  the  loaa  nnder 
n  lire  Insurance  policy  upon  oil  reducing  snd 
altering  works,  however,  and  for  the  protection 
□(  Bpeclfled  royalties  payable  to  the  policy  hold- 
er as  compensBtlon  for  an  exclusive  license  to 
use  a  certain  patent.  It  Is  proper  to  consider  the 
amount  of  royalties  paid  for  a  particular  number 
of  months  Immediately  preceding  the  Are,  and 
also  (he  amount  during  tbe  time  the  works  were 
being  restored  and  for  some  month!  thereafter, 
the  loss  not  being  conQned  to  royalties  upon 
the  amount  of  oil  actually  burned.  National 
Filtering  Oil  Co.  T.  Cltltens'  Ins.  Co.  lOB  N.  T. 
ngS,  SO  Am.  Rep.  4TS.  13  N.  E.  3ST. 

And  evidence.  In  an  action  for  breach  of  con- 
tract by  which  the  plalotllT  rented  a  house  of 
the  defendants  upon  their  agreement  to  furnish 
her  with  groceries  on  monthly  credit  to  carry 
on  a  boarding  house  after  which  they  refused 
her  any  credit  whatever,  that  the  house  and 
furniture  woold  accommodate  thirty  boarders. 
but.  owing  to  her  Inability  tor  lack  of  means  to 
provide  for  that  number,  she  was  compelled  to 
mn  the  house  with  only  ten.  and  Chat  if  she 
could  hsve  accommodated  the  boarders  she 
turned  away  there  would  have  been  a  proBt  In 
the  business. — Is  autilclent  to  go  to  tbe  Jury 
OD  tbe  question  of  the  allowance  of  damages 
for  the  loan  of  profllB.  Goldhammer  v.  Dyer, 
7  Coto.  App.  29.  41!  Pac.  ITT. 

Bo.  breach,  by  a  railroad  company  leasing 
lands  between  its  tracks  tor  the  purpose  of  erect- 
ing a  bote!  end  eating  bouse,  of  a  covenant  in 
tbe  lease  to  atop  inch  ol  ita  pasaenger  trains 
for  meala  at  such  ttalion  as  passed  at  a  Bailable 
G3  L.  R.  A. 


time,  by  failure  and  refusal  to  atop  ita  trslna 
•0  (hat  Its  paasengera  and  employeea  could  pat- 
ronise the  hotel,  warrants  a  recovery  of  the 
proflts  which  would  have  been  made  If  tbe  eon- 
tract  had  not  been  violated,  If  they  are  nucep- 
tiblf  of  being  proved  with  reasonable  certainty. 
AS  snch  prosti  were  the  object  of,  and  Induce- 
ment to.  tbe  contract,  Cleveland,  C.  C.  A  St. 
L.  R.  Co.  V.  Wood.  180  III.  3b2.  GO  N.  E.  610. 

But  where  In  such  case,  the  hotel  had  not  been 
operated  with  trains  stopping  there  aa  contem- 
plated by  tbe  contract,  and  for  that  reason  tbe 
proflts  to  accrue  were  largely  problematical  and 
conjectural,  tbe  damages  should  be  measured, 
not  by  such  proOts,  hot  by  any  dimlnntion  In 
the  rental  value  of  the  premises  consequent  upon- 
the  breach  of  covenant  by  the  lessor.     Ibid. 


And  b 


b  ot  a 


e  of  the 


ball  Bsaociatlons  by  which  they  were  to  play 
a  game  of  baae  ball  At  the  home  town  of  onii 
club,  and  the  other  cinb  was  to  have  a  per- 
centage of  tbe  gate  receipts,  and  subsequently 
to  play  a  game  at  tbe  borne  town  ot  the  otber 
club,  when  the  former  club  was  to  take  a  per- 
centage of  the  gate  receipts,  by  preventing  tbe 
second  game,  entitles  the  association  Injured 
to  recover  the  expenses  and  outlay  Incurred 
In  preparing  for  its  performance 
it  would  have  realised  by  perfor 
whole  contract  leas  such  eipensea.  bqi  wnere 
loss  of  profits  is  not  proved,  the  recovery  should 
be  for  the  preparatory  expense  Incurred  In 
carrying  out  Its  part  of  the  contract.  Athletic 
Raseball  Aaao.  v.  at.  Louis  Sportsman's  Park 
A  Club  Aaao.  ST  Uo.  App.  6B3. 

So,  breach  on  tbe  part  of  a  manufacturer  of 
an  agreement  with  a  dealer  to  renew  a  contract, 
by  which  the  manafacturer  agreed  to  deliver 
to  the  dealer  all  ot  the  ontput  of  certain  goods 
of  the  manufacturer's  works  for  a  designated 
term,  by  refusal  to  renew,  warrants  a  recovery 
based  on  the  proflts  which  would  bave  accrued 
to  the  dealer  during  the  term  of  the  renewal,  as 
such  profits  will  be  deemed  to  have  been  con- 
templated by  tbe  parties  at  tbe  time  of  tbe 
agreement.  Montreal  Oas  Co.  v.  Tsaey.  8  Bap. 
Jud.  Quebec  B.  B.  412. 

XIII.  Duty  to  prevent  or  reduoe  damapM. 

When  a  contract  calls  for  the  personal  exer- 
tion of  a  contracting  party,  as  a  contract  for- 
personal  services,  or  one  baaed  upon  tbe  Indi- 
vidual akin  of  the  party,  he  must,  in  case  Of  ft 
breach  by  the  other  party,  do  (he  beat  he  can 

Int;  the  period  be  would  have  been  occupied  In 
the  execution  of  the  contract  and  any  remunern- 
tlon  which  he  thus  earned,  or  which  he  might 
have  earned,  by  tbe  exercise  of  due  diligence. 
will  be  deducted  from  the  amount  he  would  be 
ntberwise  eulltled  to  recover  for  losa  of  tbe- 
proflta  of  the  contract.  But  where  the  contract 
bi-oken  is  such  thnt  the  party  la  entitled  to  pro- 
cure Its  performance  by  any  means  available 
to  him,  bis  own  personal  services  not  being  re- 
quired, HO  that  he  would  be  at  liberty  at  the 
anne  time  to  engage  In  otber  enterprises,  no 
deduction  from  his  recovery  will  be  made  on 
account  of  other  buslneaa  engaged  in. 

Thus,  where  one  contracts  to  employ  another 
for  A  i-ertnlii  time  at  a  sperlQed  compeneatlon. 
and  dlEcliarges  him  without  cause  before  the 
expiration  ot  the  time,  he  is  not  generally  bound 
to  pay  the  full  nmouut  of  wages  for  the  whole- 
time,  but  may  show  In  defenae  that  the  otber 
pnrty  had  been  engaged  In  other  business  durlnj; 
the  time,  thus  reducing  his  actual  ioas.  or  that 
he  had  been  olfered  employment  of  the  saiDe- 
kind,  which  was  refnaed  bv  bim.  Coatlgan  v. 
Mnliewk  A  II.  R.  H.  Co.  2  Denlo.  609.  4S  Am- 
Pec.  TS8  ;  Perry  v.  Simpson  Waterproof  Mfg.  Co. 
ST  Conn.  520. 
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And  In  Mtlmfttlng  the  (ature  profll-a  of  k  cnn- 
tnct  broken  b;  tlie  prollts  prevloiialj  earned 
thrreouder,  there  abould  be  dedacted  tbe  value 
it  tbe  time  of  tbe  party  Injared  by  the  breairb 
for  tbe  itme  the  caotract  baa  to  run.  or  tbe 
■mount  It  could  reaBonabJy  he  eipected  be  would 
earn  la  tlint  time.  GoodMll  v.  Western  U. 
Teleg.  Co.  21  Jonea  &  S,  46 :  Perry  t.  Slmpaon 
Waterproof  Mtg.  Co.  B7  Conn.  B20. 

Tlie  general  rule  la  that  after  a  contract  hai 
been  entered  Into  between  two  partlea,  and  no- 
tice la  given  by  one  or  them  that  tbe  contract  la 
cetrlnded  ud  Ilia  part,  be  la  liable  lor  auch  dnm- 
agf*  and  loaned  only  aa  tbe  other  party  baa  auf- 
fered  by  reaaon  of  auch  reaclndlng  of  tbe  con- 
inct;  ^nd  It  la  tbe  duty  of  the  other  party, 
upon  receirlng  such  notice,  to  aave  tbe  former 
parly,  so  far  aa  It  Is  In  hla  power,  all  further 
daa'agea.  tboiigh  tbe  performance  of  auch  duty 
may  call  for  afflrmetlTe  action  on  bla  part. 
Hale  T.  ITpbk.  30  Neb.  42.  46  N'.  W.  261 ;  Brauer 
T.  Oceanic  Rteam  Nay.  Co.  34  Hlac.  127.  69  N. 
T.  Sopp.  4«S ;  Dann  y.  Allen,  B5  App.  DlT.  68T, 
«T  S.  Y.  Supp.  218. 

And  the  nieatmre  of  damagea  for  fatlare  and 
lefosal  of  the  owner  to  permit  a  contractor  to 
perform  a  contract  for  the  conatruction  of  a 
bnildlng  li  tbe  difference  between  tbe  contraet 
price  and  the  actual  coat  of  coDatmetlon  ac- 
eotdlng  to  tbe  contract,  leia  tbe  value  of  the 
contractor*!  time  If  he  found  other  employment 
IB  wblch  bla  time  wai  equally  or  more  valuable 
ihan  It  woo  Id  have  been  if  employed  In  tbe 
ptrfamADce  of  the  contract,  bot  deducting  noth- 
ing for  tbe  rlik,  as  that  la  neceasarlly  included. 
Joake  Broa.  v.  Pleaainta,  IB  Tei.  Civ.  App.  43S. 

So,  If  B  miller,  after  refaaal  of  a  creditor  to 
deliver  com  to  blm  to  be  grouod,  under  a  con- 
tract that  tbe  miller  abonld  grind  enough  cora 
to  pay  bla  debt  at  a  certain  price  per  bushel  of 
tbe  meal  delivered,  recelvea  from  otber  persona 
employment  more  or  leaa  lucrative  for  the  ma- 
cblnce  which  would  have  been  occupied  In  grind- 
lag  the  com.  or  by  reasonable  effort  on  bla  part 
mlfbt  have  received  auch  employment,  tbe  profit 
tbat  was  or  might  have  been  made  must  be  de- 
ducted from  the  profit  he  would  bate  made  had 
the  contract  been  performed.  In  order  to  aa- 
nrtaln  the  actual  damage  cauaed  by  tbe  breach. 
Oldham  V.  Eercbner,  79  K.  C.  108,  28  Am.  Rep. 
S02. 

And  the  measure  of  damages  for  breach  of  a 
nmlract  between  a  lajidowner  and  a  person 
tnanlng  a  aaw  mill,  by  wblch  the  latter  waa  to 

tain  tract  of  land  Into  merchantable  lumber, 
and  to  aaw  eiclualvely  tor  him  until  the 
timber  wa*  eihauated,  by  refusal  of  tbe 
owner  to  permit  the  aawjer  to  go  upon  bla 
land  or  comply  wltb  hla  agreement.  la  not  tbe 
dllFertnce  tietween  the  contract  price  and  tba 
coat  of  doing  tbe  work,  but  tbe  damage  will  be 
Bomlnal  only  where  It  appeara  that,  during  tbe 
flme  which  would  have t>een  employed  In  carrying 
ont  tbe  contract  bad  It  not  been  for  the  breach, 
the  mill  waa  provided  with  all  tbe  timber  It 
fould  *KW,  and  that  tbe  sawing  of  aoch  timber 
waa  aa  profitable  aa  sawing  nnder  the  contract  In 
qiieitlon  would  have  t>een.  Fraaler  v.  Clark. 
SS  Ey.  360,  10  8.  W.  SOS,  11  S.  W.  S3. 

And  where  tbe  owner  or  master  of  a  resael 
npon  wblch  a  ahlpper  contracted  to  load  a  deaig- 
luited  quantity  of  goods  at  a  atlpulated  price 
pet  ton  fell  abort  In  shipping  the  whole  quan- 
tity, and  goods  were  ottered  by  a  third  person 
to  be  ablppd  to  an  amount  snfflclent  to  make 
np  ibe  deficiency  though  at  a  reduced  rate  of 
cnmpetwatlon.  the  owner  or  maater  was  bound 
t»  receive  sncb  goods,  and  deduct  the  amount 
rKTived  tor  carrying  them  from  the  recovery. 
Ik'-kacber  v.  UcCrea,  24  Wend.  804. 
SI  L.  R.  A. 


The  harden  of  proof,  where  damagea  bave 
been  sustained  by  a  peraon  contracting  tor  tbe 
prrfornianre  of  aervlcea  for  another,  from  being 
prevented  from  performing  them  by  the  latter, 
that  he  could  have  procured  other  work  from 
n-bkh  profits  would  have  accrued,  wblch  proflta 
shnuld  be  deducted  from  tbe  estimated  damagea, 
rente  upoti  the  party  guilty  of  the  breach  of  con- 
r.ruct.  Cincinnati.  1.  8t.  L.  ft  C,  R.  Co.  v. 
T.uiea,  11^  iDd,  276.  31  N.  E.  7H4.  14  N.  E. 
TOii :  Oldham  v.  Kerchner.  TB  N.  C.  IDIt.  2S  Am. 
r.ep.  302. 

And  a  clerk,  agent,  laborer,  or  domeatlc  aerv- 
nnt  under  a  contract  for  blre  for  a  year  oc  short- 
er determinate  period,  wbo  waa  Improperly  dle- 
lalssed  before  tbe  term  of  service  expired,  la 
entitled  to  recover  for  the  whole  term  unless 
tbe  employer  on  whom  tbe  burden  of  proof  lies 
can  show,  either  that  he  was  actually  engaged 
in  other  pro  n  la  bla  serrlee  during  the  term,  or 
that  auch  employment  was  offered  to  him  and 
rejected.  King  v.  Stelten.  44  Fa.  100,  S4  Am. 
Dec.  41». 

And  that  there  was  no  other  work  to  be  got- 
ten In  the  town  la  admissible  In  evidence  In  an 
action  for  breach  by  tbe  employer  ot  a  contract 
to  cut  timber  into  cord  wood,  npon  which  a 
profit  would  have  been  made,  by  retuaal  to  per- 
mit the  employee  to  complete  the  contract,  aa 
showing  tbe  damage  done.  Mounce  v.  Knrts. 
101  Iowa,  102,  70  N.  W.  119. 

Bat  that  which  should  mitigate  the  damages 
In  an  action  tor  breach  of  a  contract  for  the 
performance  ot  services  prevented  by  the  party 
to  ba  tieneflted  thereby  ahonld  be  something  re- 
ealtlng  from  tbe  acts  of  the  party  causing  the 
Injnry,  or  from  the  contract  Itself.  Wolf  t. 
Utudebaker.  6B  Pa.  400. 

And  tbe  dnty  of  a  party  who  has  been  pre- 
vented from  rendering  service,  to  seek  other 
employment  so  as  to  reduce  the  amoant  ot  prof. 
Its  he  would  have  been  entitled  to  upon  tbe  orig- 
inal contract  upon  a  breach  thereof  depends 
upon  whether  Ibe  original  contract  waa  uae  of 
hire  or  for  tbe  performance  ot  some  apecttled 
undertaking,  Watson  v.  Gray's  Harbor  Brick 
Co.  3  Waab.  283,  28  Pac.  62T. 

Where  a  disappointed  contractor  tor  Che  per- 
iled work  finds  something  to 

Bluro  from 

doing  it  does  not  mitigate  tbe  d 

iluce  the  recovery  of  what  he  wouia  nave  maae 

from  hla  cobtracC.     Wolf  T.  Stndebaker,  6G  Pa. 

45b. 

And  a  contract  tor  tbe  mannfactnre  ot  an 
article  by  one  party  for  the  otber  from  materials 
supplied  by  him  does  not  constitute  the  relation 
ot  master  and  servant  t>etween  the  parties, 
whpre  the  manufacturer  owna  the  factory  and 
machinery  with  which  the  work  waa  to  be  done : 
and  In  sucb  case  he  haa  the  right  'to  make  aa 
few  or  aa  many  other  contracts  as  he  sees  fit 
while  executing  tbe  contract   In  qneatlor 


do  of  a  different  i 


reference  to  whether  or  not  he  baa  made 

other  contracta.     CreacenC  Mfg.  Co.  T.  N.  O.  Nel- 
son Mfg.  Co.  100  Ho.  S2B,  18  S.  W.  K03. 

8a,  teatlmony  showing  that  a  jjeraon  con- 
tracting with  another  to  alnk  a  well  tor  an 
agreed  price  per  foot,  performance  of  which 
contract  was  prevsnted  by  the  employer,  was 
engaged  in  digging  wells  for  other  parties  during 
tbe  time  he  wontd  have  been  engaged  In  work- 
ing under  the  original  contract,  if  It  bad  be«i 
carried  out.  is  Inadmlaaibte  in  an  action  for  tba 
breach  to  rednce  the  amount  of  profita  to  which 
he  would  otherwise  have  l)een  entitled,  aa  anch 
contract  la  one  for  the  performance  of  a  sped- 
fled  undertaking,  and  not  tor  hire.  Watson  t. 
Gray'a  Harbor  Brick  Co.  S  Wash.  283,  38  Pac 
G27. 
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And  wbit  e  penon  wbose  logging  coDtract 
WAR  vIo1iit«*1  by  the  other  parCj  preT^ntlDg  per- 
formonm  made  under  a  second  Loggfrig  eoatrnct 
made  with  another  during  the  same  logglog  aea- 
wjn,  alter  the  hreoch  of  the  ocLglnai  uonlract, 
ll  Dot  odoilaBlbJe  In  STideace,  In  an  action  (or 
tbe  breach.  Id  reductiOD  ol  proQta  allowed  aa 
damages,  as  auch  contract  l>  not  one  For  per- 
aonal  serTlceB,  Allen  T.  HnrraT,  8T  Wis.  41, 
37  N.  W.  87B. 

And  refuaal  on  the  part  of  a  landowner  to 
permit  the  performance  of  a  contract  with  an- 
other to  pull  all  the  atumps  on  bla  land  at  a  cer- 
tain rate  for  each  pine  stump  warranta  a  re- 
cover} ol  the  proBtB  tbe  contractor  wonld  have 
reallred  bad  he  heen  permitted  to  perform  the 
work,  and  not  of  the  dllTerence  between  tbe  con- 
tract price  and  the  sum  be  actunlt;  received 
from  other  employment  daring  tbe  time  he 
would  have  been  employed  In  completing  the 
work,  the  rule  applicable  to  contract!  for  per- 
sonal aerrlcea  not  being  applicable.  Niiaon  v. 
Uorae.  B:i  Wle.  255,  9  N.  W.  1. 

So,  a  recoverj  of  one  whose  contract  for  em- 
ployment baa  been  yiolated  by  the  employer  will 
not  be  reduced  on  tbe  ground  tbat  be  had  not 
made  an  effort  to  obtain  aimllac  employment, 
where  It  appear*  that  hii  original  contract  waa 
an  exceptionally  peraonal  contract  tor  the  edi- 
torial writing  on  a  newapaper.  which  permitted 
him  to  write  on  any  subject  he  pleaaed,  hesidea 
attending  to  hia  prirate  buainesa,  wblcb  could 
not  have  been  gotten  with  any  other  newspaper, 
and  It  waa  not  shown  that  ilmllar  employment 
was  offered  and  declined.  Crawlord  t.  Hall  & 
Rip,  Poh.  Co.  22  App.  DiT.  54,  47  N.  Y.  Supp. 
7*7. 

And  •  recovery  by  the  owners  of  a  ahip  under 
contract  to  carry  a  cargo  of  emigrants  across 
tbe  ocean,  tor  breach  of  contract  witb  a  dock 
company  to  dlscbargo  the  ship  without  delay, 
for  the  loss  of  tbe  uie  of  the  ahip  and  the  loss 
of  paas-ige  money  payable  by  many  of  the  emi- 
granta,  who  went  by  other  lines  because  of  the 
delay,  will  not  be  reduced  by  the  fact  that 
name  of  tbe  part  owneri  of  the  Teasel  were  also 
part  owners  In  other  veueia,  which  carried  the 
emlgranta  who  refused  to  wait  tor  the  former 
Teaaei.  and  thereby  obtained  a  profit  from  their 
carriage.  Jebseo  t.  East  &  West  India  Dock 
Co.  T„  R.  10  C.  P.  ;-iOO.  44  L.  J.  C.  P,  N.  8.  181, 
32  L.  T.  N.  B.  B21,  23  Week.  Bep.  624. 

And  where  a  contractor,  agreed  to  erect  a 
bDildInK  on  tbe  land  of  another,  and  agreed  with 
a  snttcnn tractor  to  furnish  and  set  up  all  the 
marhle  work  in  tbe  bollding  at  a  designated 
price.  Hnd  a  controversy  afterwards  arose  be- 
tween tbe  contractor  and  the  owner  on  account 
of  which  the  contractor  ordered  the  subcon- 
tractor to  discontinue  work,  the  measure  of  the  ; 
!  Is  the  dllTerei 


I  It  n 


>mplet. 


the  B 


and  the  sum  which 
be  waa  to  receive  for  it ;  and  where.  Immediately 
aftecn.irda.  he  made  a  new  contract  with  the 
owner  of  tbe  building  to  complete  the  work 
called  tor  by  his  contract  with  the  contractor, 
and  also  to  do  otber  work  for  a  round  sum 
agreed  upon  between  them,  upon  which  contract 
proflts  were  earned,  he  Is  not  required  to  allow 
the  amount  of  proQis  tbue  earned  In  dimlnutloa 
of  the  damages  to  which  he  would  otberwiae  he 
entitled  auiiiuat  the  contrcctor,  as  be  was  under 
no  obligation  to  enter  Into  new  contracta  with  a 
I   making   proflts   toi 


Olds  T 

HS  N.  B.  47K. 

Nor  la  a  person  nnder  contract 
quant Itr   u(   wood,    who    contracts 

prppare  the  wood  and  offer  It  to  tl 
order  to  recover  the  proflts  of  his 
53  L.  R.  A. 


Co.  17  T  Mass.  '. 


an  action  agaloit  the  carrier  for  fnllure  to 
furnish  the  cars,  where  he  knew  that  tbe  trans- 
portation would  not  be  furnished,  as  It  Is  his 
duty  to  pursue  the  course  best  calculated  ta 
ieaxen  the  damage  resulting  from  the  wrong. 
Houston.  E.  &  W.  T.  R.  Co,  v.  Campbell,  01  Tei. 
551,  43  L.  H.  A.  225,  45  S.  W.  2. 

And  a  tenant  cannot,  for  violation  by  hin 
landlord  of  a  covenant  to  build  or  repair,  wholly 
neglect  to  make  the  neceaaary  repairs  blmself 
and  allow  his  leasehold  to  depreciate  In  value 
or  bis  bnslnees  to  be  broken  up,  and  abandon 
hi*  lease,  and  then  claim  tor  bis  damages  fur 
the  whole  loss  ao  Incurred,  as  a  part  of  audi 
damages  are  to  be  attrlboted  to  hla  own  fault. 
Fiaher  v.  Goebel.  40  Mo.  479. 

And  a  ear  company  having  a  lease  of  certain 
cirs  with  a  railroad  company  does  not  abandon 
Its  lease  and  release  the  railroad  company  from 
Its  obligation  to  comply  therewith  because  It 
takes  possesiion  ol  Ita  cars  upon  being  notlOed 
that  the  railroad  company  bai  gone  Into  the 
handa  of  a  receiver,  and  makes  ancb  arrange.- 
meats  as  It  can  to  receive  a  revenue  from  tbe 
cars,  where  the  railroad  company  has  manifest- 
ly become  anabie  to  comply  with  its  contract, 
and  the  cara  are  tendered  back  to  Ita  legal  rep- 
resentative, the  receiver.  Bouthern  Iron  Car 
Line  V.  Kast  'lenneaaee.  V.  *  G.  B.  Co.  (Tcdd. 
Ch.  App.)    42  S.  W.  G20. 

See  also  Weatem  U.  Teleg.  Co.  v.  HcKlbbea, 
114  Ind.  Sll.  14  N.  E.  894,  fupra.  VII.  b,  1; 
Wnlf  V.  Btudebaker,  8G  Pa.  4GS,  aupru.  X.  g ; 
Nllson  V.  Morse,  52  Wla.  240,  S  N.  W.  1,  nipra, 
III.  h.  4,  h. 

XIV.  DtduntioH  for  rtleait  from  TCtpoiiHMUtp. 

There  Is  always  a  risk  and  reaponslblllty  Bt~ 
tending  the  eiecotlon  of  a  contract  of  any  ex- 
tent, from  which  the  contractor  Is  released 
when  the  contract  la  broken  by  tbe  otber  party. 

On  account  of  this  release  some  deduction  la 
UBually  made  from  the  amount  of  proBta  the 
contractor  would  otherwise  be  entitled  to  re- 
cover. But  no  definite  rule  as  to  the  amount  of 
Huch  deduction  Heema  to  have  been  laid  down, 
and  It  would  appear  to  he  a  matter  resting  In 
the  sound  discretion  of  the  court  or  Jury. 

Thus.  In  estimating  proflta  from  the  perform- 
ance of  contracts  requirlog  the  labor,  skill,  su- 
pervision, nnd  care  of  contractors,  with  a  view 
lo  a  recovery  for  breach  by  the  employer  of 
the  contract  therefor,  aome  allowance  should  bp 
made  for  their  time,  and  some  deduction  from 
the  gross  proflta.  tn  view  of  the  fact  that  they 
are  set  at  liliert;  to  employ  their  time  In  otber 
enterprlsca.  McHaster  v.  Etate,  IDS  .V.  Y.  542, 
15  N.  E.  417. 

The  measure  of  damages  tor  tbe  breach  of  B 
contract  where  there  Is  nothing  to  Justify  vin- 
dictive damngea  Is  tbe  amount  neceaaary  to  put 
the  party  Injured  In  as  good  a  condition  at 
the  time  tbe  contract  waa  broken,  as  he  would 
have  been  In  had  be  not  made  tbe  contract : 
but  a  rule  wblcb  places  him  In  just  as  good 
a  rotidltlon  without  the  risk  and  labor  of  per- 
forming the  aervlccs  contracted  tor.  aa  he  could 
ponsibly  he  In  on  their  EuccesBful  completion,  i* 
erroneous.      Jonea  v.  Van  Patten.  3  Ind.  107. 

in  action  for 


h  of  a 


rading 


d  whereby  tbe  contractor  was  n 
routed  to  do  any  work.  Is  the  proflta  wblcb 
would  have  resulted  to  bim  bad  be  been  per- 
mitted to  perform  the  contract,  the  true  mesBure 
being  the  difference  between  tbe  coat  of  do- 
ing the  work  and  what  the  contractor  waa  to 
receive  for  It.  making  reasonable  deductions  tor 
the  leas  time  need,  and  the  releaae  from  tbe 
trouble,   care,   risk,   and   responslbltlty   attend- 


1900. 


Wblu  t.  National  Life  Asbooutiom  of  Habtford. 
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ln(  tht  foil  •zeentloB  of  tbe  eontnet.     H«wl€7 
r.  Corry,  B  Vtmb,  176,  38  P«c.  688. 

And  la  HtlmAtlng  the  Intare  profltB  ot  ■  con- 
Met  broken,  bj  the  proflts  earned  for  ibe  per- 
iod preceding  Ita  breub,  there  alioDld  be  a  re- 
tate  ot  Intemt  at  tbe  rate  at  6  per  cent  for 
Mcb  rear'i  proDt  from  the  date  of  the  report 
ot  tbe  breacli  to  tbe  time  the  profit  is  calcalated. 
GmmImU  t.  Weateni  V.  Teleg.  Co.  21  Jones  &  8. 


Bat  while,  in  estlmatlnE  the  fature  proflta 
it  a  contract  b;  basing  tbem  upon  tbe  profits 
prH^lng  Ita  breacb,  there  ma;  be  elementa  of 
nocertalntr  as  to  whether  proQti  would  be 
orned  In  tbe  future  tor  which  a  deduction 
ebould  be  made,  an  allowance  for  aucb  uncer- 
lalnlT,  made  b;  eBtlmatlog  It  to  be  no  more  Chan 
would  eqoal  certain  clalmn  made  by  tbe  plain- 
tiff tor  dsEBsecs  on  accoont  of  the  defendant's 
ntoial  to  perform  certain  seta  reqaeated  by  the 
plaintiff  and  warranted  by  tbe  contract,  la  Im- 
fmpet  aa  not  being  based  on  anfflcleut  evidence. 

So.  in  MrMaiter  t.  State,  lOB  N.  Y.  642.  15 
K.  R  417,  which  was  an  action  for  breach  of 
rantnct  for  work  and  materials  for  baiidlns 
Ibe  Buffalo  State  Asylum  for  tbe  Insane,  broken 
br  a  refusal  to  permit  tbe  contractors  .to  con- 
tinue after  a  part  performance,  which  contract 
loTolved  tbe  fumlahlnK  ot  a  large  quantity  of 
cnt  stone  which  the  contraeloro  were  required 
IS  lake  from  quarries  about  100  miles  away  and 
ttt  It  ready  tor  tbe  bonding,  for  tba  perform- 
mrt  of  which  cspltsl,  machinery,  and  Imple- 
ments had  to  be  anpplled  and  kept,  and  with 
reference  to  wblch  there  wonld  be  during  the 
coarse  of  performsnce  many  contingencies  snd 
■ecldents  to  vary  the  reanlts  and  detract  from 
tbe  proQte. — It  wae  determined  by  the  court  ot 
clBlniB  that  the  profits  would  amount  to  about 
tlOS.MJO,  computed  by  taking  the  difference 
between  tbe  contract  price  and  the  estimated 
cnst  of  the  stone  and  cutting,  and  a  deduction  of 
KIO.OOO  waa  alloned  for  tbe  release,  by  the 
breach,  from  the  care,  labor,  tronbla.  rlak,  and 
reipqnslbility   wblch    wonld   hsie   attended   the 


say  that  such 


isDce  of  the  < 
ippeal  that  the  eou 
dednctlon  was  error. 

And  in  Inaley  *.  Shepaid,  81  Fed.  BBS,  which 
WHS  an  action  for  breach  ot  contract  for  tbe 
mnstncClon  of  a  bridge  which  the  contractor 
wai  not  iierniltted  to  complete,  tbe  court  took 
JO  per  cent  from  the  theoretical  profits  wblch 
the  conErsctor  showed  be  wonld  bSTe  made 
by  executing  tbe  contract  tor  unforeseen  COD- 
[ln|:cncles  which  would  almost  Inevitably  attend 
performance  of  such  work. 

S«e  alao  Gleason  t.  United  States,  33  Ct.  CI. 
W>.  supra.  111.  b,  2;  Waco  Tap  R.  Co.  v.  Shlr- 
\fj  45  Tex.  :t55.  mipra.  III.  b.  4,  o;  Stout.  Hall 
1  Hangs  T.  United  States,  27  Ct.  CI.  38S,  lupra, 
III.  b,  4,  o;  Insley  v.  Sbepard,  SI  Fed.  869, 
•■prs.  III.  b,  4,  d. 

XT.  Bfftct  of  itlegaUtji  In  oontntet. 

The  illegality  ot  a  contract.  If  It  Is  such  ss 
to  render  It  void,  defeats  any  right  otherwise 
firidng  lo  recover  damages  tor  loaa  of  profits 
Irom  Ita  brcnch. 

Thna.  profits  made  on  Sunday  in  condactlng 
.■>  -wloon  and  ihpater  In  vlolaflon  of  law  cannot 
fnrn  a  Ic^l  basis  for  an  estimate  ot  damsges. 
nfd  cannot  be  recovered  as  dsmages  for  breach 
ot  s  lessor's  covenant  lo  repair.  Ilaynor  v: 
Vnl^ntln   BlBIs  Brewing  Co.   100  tVla.   414,   76 

The  publication  ot  a  literary  work  prepared 
iy  an  author,  however,  will  not  be  presumed  to 
bp  ill-sal  in  an  actloo  by  the  publlHhpr  sKolnat 
'b<!  nulhor  for  breach  of  contract,  by  which  tbe 
U  L.  R.  A. 


pubilaber  waa  to  publlah  th«  woHt  for  one  bait 
of  tbe  profits  to  be  made ;  bat  If  the  intended 

publication  were  shown  to  be  Illegal  It  would  ba 
a  good  defense  to  tbe  action.  Qale  v.  Leckle, 
2  SCarkle,  107. 

In  accordance  with  the  mle  lo  tort  caiiea. 
however.  It  Is  thought  that,  in  order  to  defeat 
H  recovery  for  profits  lost,  the  contracts  mast 
have  been  void  for  illegality,  not  merely  unen- 
forceable or  prohibited  In  the  abaence  ot  license 
or  permlsaloo. 

ThuH.  proflta  loat  to  a  party  to  a  contract 
from  a  breach  of  the  contract  by  the  other  party 
may  be  recovered  where  the  evidence  that  b« 
would  have  obtained  ancb  profits  but  for  tba 
breach  Is  reasonably  satlafactory.  tbougb  the 
contract  which  would  have  produced  the  proflta 
could  not  have  been  enforced  at  law  because  not 
made  la  compliance  with  the  statute  of  frauds. 
Watera  v.  Towers,  S  Eich.  401.  22  L.  J.  Bieb. 
N.  B.  1B6.  20  Eng.  L.  A  Bq.  410. 

And  while  the  tact  that  when  expected  profits 
of  a  contract,  performance  ot  wblch  was  pre- 
vented by  one  ot  the  parties,  are  unreasonable 
■□d  unconscionable,  may  be  one  ot  the  evidences 
of  fraud  In  procnring  the  contract,  when  the 
contract  Is  establlahed  against  alt  charges  ot 
fraud  and  other  attacka  upon  Ita  validity,  it 
la  entitled  to  all  the  legal  consequences  nnd  In- 
cldcDta  of  a  valid  contract,  and  the  profits  may 
be  recovered  tor  Ita  breacb  notwlthstsjidlnii    " 


.t  tbey  a 


jnable  i 


able.      Hitchcock    *.    Qalveston,    S    Woods,    287, 
l^ed.  Csa  No.  6,534. 

See  also,  on  this  subject,  nots  on  DanoffeM  for 
tort  at  uffcoled  by  (osa  of  prollU,  subdivision 
Xll.  on  if/rcot  Of  illeaaUlu,  62  L.  R.  A.  33.  tb* 
rulea  and  principles  there  stated  being  •pps.rent- 
ly  applicable  to  thia  aubject.  And  bm  Gausoa 
V.  TlSt,  Tl  N.  T.  48,  »>i>ra,  X.  ■. 

XVI. 


The  proflta  to  be  derived  from  1.  eontiaet  or 

buslneas  are  usually,  or  at  l««M  tnqaantly, 
speculative,  conjectural,  and  uncertain,  not  only 
as  to  amoout,  but  also  as  to  whether  or  not 
any  at  all  would  be  reallied,  and  frequently 
their  realliBtlon  depends  upon  the  Intervention 
ct  other  agencies  than  the  contract  In  question. 
In  such  csaea  no  recovery  for  loat  profits  can 
be  had  for  a  breach  ot  contract,  and,  owing 
to  thK  prcrnlence  of  elements  of  remoteness  and 
uncertainty  In  proflts  generally,  It  Is  a  com- 
wltb    the    courts    that    proflta 


conjee 


contlEite 
s  damages  tor  breach  ot 


There  Is  nothing  in  the  nature  ot  profits, 
however,  wblch  prevents  their  recovery  as  dam- 
ages for  breacb  of  contract.  Their  loas  Is  gov- 
erned by  pred!H!ly  (be  same  rules  as  other 
loBseR.  And  tbey  are  recoverable  as  damages 
where  they  ace  Ibe  proximate,  and  not  the  re- 
mote, result  of  the  contract  in  question,  and 
where  they  are  not  conjectural,  apecnlative, 
contingent,  or  uncertnln,  and  where  they  are 
eucb  as  must  be  deemed  to  have  been  within 
the  contemplation  ot  tbe  parties  at  the  time 
Ibe  contract  waa  made.  The  question  for  de- 
termination la,  therefore.  What  couatitutes  re- 
moteness, contingency,  and  uncertainty,  and 
what  reaulta  will  or  will  not  he  deemed  to  have 
been  within  the  contemplation  of  the  parties 
when  tbe  contract  waa  made? 

The  queatlon  whether  the  proflta  are  pmil- 
mate  or  remote,  and  whether  or  not  they  were 
within  the  coniemplatlon  of  tbe  parties  at  the 

whether  or  not  they  are  to  arise  directly  out 
nf  the  conlract  or  l(a  BUbJect-maltcr  and  con-     I 
stliute   the   Immediate   trulu  of  tbe  <onUaei>'-J  I L 


lis 
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or  to  remit  from  collateral  enKagementa  or  an- 
terptlacs.  or  dependsnl  opon  some  other  act  or 
clrrumatance  bCBldea  tbe  contract  [□  qaestlon 
lor  their  rcalliatloo :  and  the  gueatlon  whether 
or  not  pcoHtB  ate  speculatiTe,  conjeclural,  or  con- 
tingent eeeniB  to  depend  upon  whether  or  not  they 
depend  upon  the  chances  or  buiIneHc,  or  oo  many 
other  IncBlctilahle  contlngenciei  as  to  make  It  Im- 
pmrtl cable  lo  determine  deQoItelj  (heir  antount. 
and  whether  thtj  would  ever  be  realised,  thonsh 
If  the  amount  caji  be  aacertalned  with  reaeon- 
nble  certalDtf  It  is  anfflcient.  To  be  recOTerable 
profits  lost  muat  have  been  the  Immediate  (rulta 
oC  the  contract,  aprlnslng  directly  from  It  with- 
out the  Intervention  of  an;  ontalde  agency,  and 
they  must  not  have  been  dependent  tipon  the 
cbcncea  of  buBlDeaa  or  any  other  contlnKencles 
renderlDK  their  realization  uncertain,  aad  their 
amount  must  hsTe  been  auaceptlble  of  estimation 
with  reasonable  certainty, 

SohcoDtracta  end  apeclal  bBrgalni,  bowerer, 
entered  Into  on  the  faith  of  the  contract  In 
queatlon,  though  remote  and  not  within  the 
contemplation  o(  the  parties  nlthln  the  mean- 
Idk  of  the  above  rules,  may  be  taken  out  of  the 
region  of  remoteaeaa  and  brought  within  the 
contemplation  of  the  parties  by  such  notice  or 
knowledge  of  anch  BUbcontracta  or  ipedal  bar- 
gains as  will  ralie  an  iDtereoee  that  the  parties 
contracted  with  reference  thereto,  so  as  to 
render  the  profits  thereof  recoverable  If  tbey 
can  be  estimated  with  reasonable  certainty,  and 
there  la  no  contingency  as  to  their  realisation. 

But  though  the  above  rules  are  general  and 
-applicable  whenever  a  reasonable  degree  of  cer- 
tainty exists,  where  the  circumstances  are  such 
that  an  estimate  from  market  value*  or  from 
something  else  will  furnish  a  greater  degree  of 
deSnltcDesB  and  certainty  the  law.  In  am  en- 
deavor to  do  complete  Justice,  will  adopt  some 
standard  of  measarement  of  damagea  other  than 
the  prollta  lost,  as,  tor  Instance,  rental  value, 
when  from  the  nature  of  the  eaae  an  estimate 
bused  on  proQts  must  necessarily  be  uncertain. 
But  such  a  standard  Is  adopted  where  the  chief 
oblcci  of  the  contract  In  question  Is  prodts  only. 
where  the  clrcumsiances  are  auch  that  the  result 
of  a  computation  by  proflts  must  of  neceaalty  be 


of  the  CI 


Where  there  la  aomethlng  more  than  a  mere 
breach  ot  contract,  and  one  party  prevents  per- 
formance by  the  other,  the  proflts  of  that  par- 
ticular contract  lost  to  the  other  by  the  breach 
ere  alnayn  the  direct  and  Immediate  Iralts  ol 
the  contract,  and  are  recoverable  for  the  breach. 
But  to  constitute  such  a  prevention  of  perform- 
ance the  act  of  the  party  in  faul 
gone  to  the  aubject- 


ethlng   I 


than 


pay  thtouitli  Inability,  tbongh  the  rule  Is  dif- 
ferent when!  the  rpfusal  amounted  to  a  repudia- 
tion of  the  contract. 

These  rales  are  applicable  to  all  kinds  ot  con- 
tracts, their  application  varying  according  to 
the  varying  nature  of  the  relations  of  the  parties 


they 


I    ap- 


plied to  contracts  for 
with  equal  farce  whether  the  breach  la  by 
employer  or  the  employee  or  contractor,  in 
contracts  lor  construction  of  buildings,  however, 
rental  value  la  usually  selected  as  a  standard 
of  measurement  Instead  of  proflta.  as  being  more 
definite.  The  proflta  ot  enterprises  conducted 
bv  agent:!  or  attorneys,  as  distinguished  from 
persons  en^HKed  In  the  more  ordinary  branches 

■^t  aervlce,  are  deemed  lo  have  been  within  the 
contemplatloD  of  the  parties  at  the  time  the 
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contract  of  agency  w«a  made,  and  tberefora 
recoverable,  alace  the  attorney  or  agent  him- 
self EnanaiceB  lbs  enterprise,  and  necessarily 
has  knowledge  ot  Its  purpose  and  probable  re- 
Butia :  and  aa  a  general  mis  where  the  breach 
ot  a  contract  tor  services  Is  by  the  employer, 
the  proflta  lost  are  the  direct  frolt  of  the  con- 
tract, consisting  of  the  difference  between  the 
coDttact  price  and  the  cost  ot  performance,  and 
the  only  question  Is  at  to  their  contingency  or 
uncertainty.  The  tact  that  payment  ot  com- 
pensallon  for  services  la  to  be  made  by  com- 
missIoDs  does  not  affect  the  application  of  the 
general  rules,  and  contingency  and  uncertain- 
ty will  defeat  a  recovery  though  the  compeBsa- 
rlon  contracted  tor  Is  a  share  ot  the  profits,  and 
the  same  la  true  with  reference  to  breach  ot 
partnership  agreements  and  Bgreemeots  with 
relation  to  partnerships. 

Contracts  for  carriage  and  for  the  transmia- 
alon  ot  telegrams  are  contracts  for  the  rendition 
of  services,  aad  are  governed  by  the  rules  with 
relation  to  a  recovery  of  proflta  lost,  applicable 
to  general  contracts  tor  services.  The  proflta 
uaually  sought  to  be  recovered  by  breach  of 
contract  by  a  telegraph  company,  however,  ore 
nsually  those,  not  of  the  contract  for  the  tran*- 
mlsslon  of  the  message,  but  ot  some  collateral 
contnLCt  or  enterprise.  But  these  are  brongbt 
within  the  contemplation  ot  the  parties  when 
the  meaaage  Is  In  plain  terms :  and  where  an  er- 
roneous message  la  transmitted  so  as  to  mislead 
the  party  to  whom  It  Is  sent,  losses  based  upon 
cliangea  In  market  vaine  art  recoverable- 

Aa  Id  case  of  building  contracta  broken  bj  the 
bnlider.  the  difference  between  rental  value  and 
the  contract  price  la  regarded  as  a  more  deflnlte 
measure  of  damages  lu  case  of  breach  ot  cov- 
enants connected  with  a  lease  or  of  eviction. 
But  where  profits  are  an  element  of  the  con- 
tract tbey  may  be  recovered  for  a  breach  pro- 
vided they  are  not  conjectural,  apecDlatlve.  or 
contingent,  or  are  auaceptlble  of  estimation. 
And  In  case  of  tenancy  on  shares  the  proflta  are 
necessarily  the  direct  fruits  ot  the  contract, 
thougb  even  In  such  case  a  recovery  will  be  de- 
feated by  contingency  or  uncertainty.  The 
charter  ot  vessels  Is  a  rental  contract,  and  gov- 
erned by  the  same  rules  as  leaaea  and  covenant* 
with  relation  thereto. 

A  contractor  tor  the  rendition  of  personal 
services,  however,  or  services  depending  upon 
Individual  exertion  or  skill.  Is  required.  In  case 
of  breach  by  the  other  party,  to  do  what  he  can 
In  the  way  ot  otherwise  employing  himself  prof- 
itably during  the  time  he  would  hnve  been  en- 
"need  had  it  not  been  tor  the  breach,  for  the 
purpoJie  n[  reducing  the  damages,  and  the  proflta 
ihuB  made,  or  which  might  have  been  made  with 
line  diligence,  are  to  be  deducted  from  the 
imnunt  ot  proflta  which  otherwise  would  have 
bwn  recoverable ;  though  this  rule  doea  not 
npply  to  a  L-nntract  ot  anch  a  nature  that  the 
fontraptor  would  be  entitled  to  procure  Its  per- 
turmance  by  any  available  agency  without  de- 
voting his  own  time  snd  personal  services  to  li. 
And  where  the  contract  la  one  of  some  extent, 
nr  the  eiecullon  of  which  will  require  a  perlixl 
of  spme  time,  a  deduction  should  be  made  In 
cisp  of  a  breach  by  the  employer  for  the  relentie 
ot  the  contractor  from  the  trouble,  care.  risk, 
and  responsibility  attending  fnll  eienitlon.  II- 
IfKBllty   Invalidating  a  contract,   however,    will 

well  aa  of  anything  else :  but  the  mere  face 
tbnt  the  contract  wns  unenforceable  or  pro- 
Dlblted  would  Dot  be  enougb-  F.  LI.  II. 
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(4*  C.  C.  A.  *68,  lOB  Fed.  27T.) 

1.  A  •harrhoMC'r  !■  not,  by  rensoii  of 
bla  relullon  to  tb«  bank,  precluded  from 
rKgverlDS  back  a  deiioalt  FrBuduJeatl;  taken 
b;  the  baiill  when  laioEtenE. 

S.  A  d«l»y  of  liriK  than  three  rcara  In 
■ecklng  to  recDvet  back  a  deposit  fraud ulent- 
I7  received  br  an  Insolvent  bank  la  not  sncb 
lacbei  ns  will  bar  the  eult,  In  the  Bbience  Of 
■D  analogona  statute  of  limitations,  where 
Innocent  third  persons  have  acquired  no  in- 
terests to  tie  alTected. 

3.  Hsklna;  ■  BCnernl  elMlMi  for  tb* 
prvee«dk  of  a  obeck  fraud  nleutly  re- 
e«lTed  on  deposit  br  a  bank  irben  la- 
■olvcmt  will  not  eslop  tbe  depoaltor  from 
detaandlnK  a  relnm  of  the  (ull  amoant, 
irbere  tbe  receiver  icnew  of  the  clrcum- 
■tanre*  nnder  which  the  check  was  received 
and  collected,  and  his  represeutations  in- 
daced  the  making  of  the  ortglnal  claim,  which 
conld  not  poBilblr  give  ,tbe  claimant  more 
than  be  would  obtain  bf  a  return  of  tbe  de- 

ffMlt. 

(Novembar  20.  IMO.) 

APPEAL  lif  defendant  from  &  judgment  of 
the  Circuit  Court  of  the  United  States 
for  t^e  Eastern  District  of  Louisiana  in  fa- 
vor of  ptointifT  in  an  action  brought  to  re- 
cover baclc  a  deposit  taken  bj  tbs  American 
KstiODid  Bank  while  inaolvent.     Affirnted. 

The  facU  are  sUted  in  the  opinion. 

Argued  before  Pardee,  MeOormiek,  and 
tS\elby,  Circuit  Judges. 

Mtmri.  W.  C.  Coolmii  and  F.  L.  Bleb- 
ardaott  for  appellant. 

Ut.  Hemrr  CUapcUa  for  appellee. 

Shellir,  Circuit  Judge,  delivered  tlie  opin- 
ioD  of  the  court: 

This  is  a  suit  in  equity  brought  by  P. 
Numa  Olivier  against  F.  L.  Bichardson,  as 
receiver  of  the  American  National  Bank. 
Uetween  2  and  3  o'clock  P.  U.  on  August  5, 
ISDa,  Olivier  deposited  in  the  bank  a  check 
drawn  by  B.  F.  Peters  on  the  New  Orleans 
National  Bank  for  C716.  The  bank,  when 
it  recel-ved  the  ebedc,  was  known  to  ita  ofll- 
<erf  and  managers  to  be  inaolvent;  and  at  3 
o'eloek  on  that  day  the  bonk  closed  Its 
doors,  and  waj  not  again  opened  for  busi- 
ness. On  the  next  morning,  August  6,  180A, 
a  bank  examiner  of  the  United  States  took 


posaetsion  and  control  of  tbe  bank.  The 
check  so  deposited  was  collected  by  tbe  bank 
examiner  after  the  American  National  Bank 
had  closed.  After  the  check  had  been  col- 
lected, F.  L.  Richardson  was  by  the  comp- 
troller of  the  currency  of  the  United  States 
duly  appointed  receiver  of  the  bank,  and 
quuliil^  as  such  receiver.  The  assets  of  the 
bank  went  into  his  possession  as  receiver,  as 
did  also  the  $716  ccdleeted  on  the  chedc, 
which  latter  sum  is  now  held  by  the  receiv- 
er. The  main  purpose  of  the  bill  is  to  re- 
cover ot  the  receiver  this  sum.  On  the  facts 
stated,  it  was  a  fraud  on  the  part  of  the  bank 
to  receive  the  check,  if  it  intended  to  collect 
it  and  mingle  the  proceeds  of  the  collection 
with  ita  general  assets,  and  for  this  and  oth- 
er reasons  not  material  to  state,  tbe  check 
and  the  proceeds  of  its  collection  remained 
the  property  of  Olivier,  and  he,  in  the  absence 
of  other  facta  constituting  a  defense,  would 
be  entitled  to  recover  tbe  same.  This  ban 
been  decided  in  several  recent  decisions  of 
thia  court,  where  tbe  reasons  are  given. 
liichttrdton  v.  CotttinentoE  Nat.  Bank,  36  C 
C.  A.  31S,  04  Fed.  450;  Richardson,  v.  Dene- 
gre,  35  C.  C.  A.  452,  93  Fed.  672 :  Richardson 
V.  Hew  Orleant  Debenture  Redemption  Co. 
52  L.  R.  A.  67,  42  C.  C.  A.  fllB,  ]02  Fed.  780; 
Richardson  v.  Nmo  Orleans  Coffee  Co.  43  G. 
C.  A.  683,  102  Fed.  78S. 

Tbe  receiver  contends  that  Olivier  is  not 
entitled  to  recover,  ( 1 )  because  he  is  a  stock- 
bolder  in  the  bank;  (2)  because  o(  laches 
and  delay  in  asserting  bis  claim;  and  (3) 
because  he  is  now  estopped  from  asserting  a 
claim  to  tbe  entire  proKeds  of  the  check,  he 
having  elected  to  prove  his  claim  and  receive 
dividends  OS  a  general  creditor.  The  facts 
relevant  to  these  defenses  should  be  stated. 
Olivier  owned  20  shares  of  stock  in  the 
Anierican  National  Bank.  The  bank  was 
found  to  be  so  insolvent  that  it  was  neces- 
sary for  the  comptroller  ot  the  currency  to 
assess  the  stockholders  to  the  amount  of  ths 
par  value  of  the  atock  held  by  tbem.  This 
assessment  being  made,  Olivier  on  October 
20,  1890,  paid  to  the  receiver  the  amount  of 
tho  assessment  against  him, — $2,000.  On 
the  morning  of  August  5,  1896,  before  he  de- 
posited the  check  as  stated,  Olivier  had  a 
balance  in  the  bank  to  his  credit,  as  shown 
by  his  pass  book,  of  98lal9.  The  check  de- 
posited wad  also  entered  on  his  book.  Add- 
ing the  amount  of  the  check,  $716,  to  the 
balance  on  the  book,  $816.19,  the  entire 
amount  of  credit  on  the  book  wag  $1,532.19. 
Richardson,  the  receiver,  was  known  to  Oli- 


Sorm, — The  question  of  a  sharebolder's  right 
as  ■  depositor  in  ■  bank  as  affected  bj  bis  rela- 
tion to  the  bank  as  shareholder  la  decided  In 
tbe  above  case  as  one  of  BrsC  impression.  The 
trust  relation  of  ofBcera  with  respect  to  offlclal 
acts  seema  not  to  obtain  with  reference  to 
■tofkholders  as  sneb.  In  the  absence  of  an; 
coDuectlon  between  tbe  relations  ot  depositor 
toe  shareholder,  the  fact  that  the  same  person 
held  the  relation  of  depositor  and  also  of  stock- 
holder to  the  asme  bank  does  not  appear  to 
Bike  his  rights  or  liabilities  In  either  relation 
different  In  anr  respect  from  what  they  would 
be  If  be  did  not  bold  the  other  relation  also. 
In  otbcF  worda,  thoM  cslatlona  do  not  seem  to 
UL.B.  A.  I 


have  ao7  necessary  or  natural  connection  With 
each  other. 

As  to  criminal  liability  tor  receiving  deposit 
in  bank  knowing  of  Its  insolvency,  see,  in  tbls 
series.  Cora.  v.  Jnnkia  (Pa.)  SI  L.  R.  A.  124, 
and  note;  Meadowcrott  v.  People  (111.)  3S  L. 
R.  A.  17B;  State  v.  Hhove  (Wis.)  87  L.  B.  A. 
112:  State  v.  Beacb  (Ind.)  SB  L.  R.  A.  179; 
and  State  v.  Rltert  llowaj  38  L.  R.  A.  4SB. 

For  trust  in  deposit  received  when  bank  is 
Insolvent,  see  aoIb  to  Bmner  v.  First  NaL 
Bank  (Tenn.)  84  L.  B.  A.  B82 ;  Rtcbsrdson  T. 
New  Orleans  Pebentnre  Redemption  Co.  (C.  C 
App.  Stb  C.)   62  L.  B.  A.  6~ 
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vier  to  be  k  lawj^r.  The  latter  applied  for 
a  blank  torm  to  prove  his  claim  against  the 
bank.  On  Olivier's  cross- examination  by 
KichardaoD  in  reference  to  the  check  for 
«716,  he  was  askedi 

Q.  Did  jou  say  to  me,  or  did  you  ctaim, 
that  the  money  should  be  returned  to  youl 

A.  Yes;  I  made  the  observation  that.  I 
thought  the  money  ought  to  be  returned  be- 
cause the  bank  had  no  right  to  receive  that 
deposit. 

The  following  is  frcnn  Olivier'a  deposition: 

Q.  At  tJie  time  you  made  that  proof  of 
claim  for  the  whole  amount,  (1,532,  did  you 
ask  Mr.  Richardson,  the  receiver,  wheUier 
you  should  include  that  check  for  $7 1ft  or 
notT 

A..  Well,  I  made  the  proof  for  the  whole 
amount.  Mr.  Richardson  had  told  me  that 
my  check  bad  gone  into  the  general  assets  of 
the  bank. 

Q.  Had  you  ever  asked  Mr.  Kichardeon, 
the  receiver,  whether  you  could  claim  back 
the  check  or  the  proceeds  of  the  check  for 
8716  deposited  on  the  5th  of  Auguat,  on  the 
day  prior  to  the  failure  of  the  bankT 

A.  Well,  at  the  time  I  paid  that  assees- 
ment — It  was  at  that  time  I  asked  Mr.  Ricb- 
ardaon  about  that  check,  and  he  said  it  was 
gone;  that  it  was  in  the  general  assola  of 
the  bank.  So  I  paid  the  assessment.  I  did 
not  think  of  making  any  opposition.  I  never 
had  any  lawsuit  before. 

Q.  Why  did  you  ask  him  that  question, — 
for  what  purpose! 

A.  Well,  because  I  thought  they  would  re- 
turn me  tjiat  check,  or  the  amount  of  that 
check,  and  I  could  use  it  to  pay  part  of  my 
asseSBment,  but  he  told  me  that  it  had  gone 
into  the  general  assets  of  the  bank. 

In  reference  to  paying  the  assessment  of 
|12,000  without  demanding  the  return  of  the 
1716,  the  witness  testified: 

Q.  Did  you  take  my  advice,  or  that  of  any 
other  lawyer,  at  the  time  you  made  that  pay- 
ment to  Sir.  Richardson,  receiver? 

A.  No. 

0.  Upon  whose  assurance  as  t«  the  law  of 
the  case  did  ytiu  act! 

A.  Well.  I  thought,  Mr.  Richardson  being 
a  lawyer,  and  telling  me  it  had  gone  into  the 
general  assets  of  the  bank,  I  need  not  go  to 
consult  with  any  other  lawyer. 

It  le  provided  by  statute;  "The  comp- 
troller shall,  upon  appointing  a  receiv- 
er, cause  notice  to  be  given,  by  adver- 
Usemcnt  in  such  newspapers  as  he  may  di- 
rect, for  three  consecutive  months,  calling  on 
all  persona  who  may  have  claims  against 
such  association  to  present  the  same,  and  to 
make  legal  proof  thereof."  Rev.  Stat,  i 
623.5. 

Under  these  circumstances  Olivier  filled  up 
the  blank  so  as  to  include  both  the  previous 
deposits  and  the  amount  collected  on  the 
check,  and  received  the  receiver's  certificate 
B3L.K.A. 


dated  March  10.  1807,  for  the  entire  sum, 
$1,532.10.  Afterwards  he  received  two  divi- 
dends on  the  claim,  one  of  10  per  cent  and 
one  of  5  per  cent.  In  his  bill,  tiled  on  June 
lU,  1890,  Olivier  tenders  these  dividends  in 
certified  checks,  so  far  as  they  were  pay- 
nients  on  the  money  collected  on  the  chei^, 
one  for  $71.60  and  one  for  $35.80.  Since  the 
bill  was  filed  the  receiver  tendered  Olivier 
other  dividends,  but  he  declined  to  receive 
them.  It  was  conceded  in  the  bill  that  the 
receiver  had  acted  in  good  faith,  and  it  was 
not  claimed  that  it  had  been  his  intention 
to  deceive  or  mislead  the  appellee.  The  dr- 
cuit  court  Hied  with  the  decree  appealed 
from  an  opinion  showing  the  reasons  on 
which  the  decree  is  based.      (See  note.)* 

It  is  claimed  by  the  appellant  that  the 
fact  that  the  appellee  is  a  shareholder  in  the 
hank  should  deprive  him  of  the  right  to  se- 
cure a  preference.  We  quote  from  the  brief 
of  the  learned  counsel  for  the  appellant:  "It 
may  well  be  doubted  whether  a  court  of  equi- 
ty ought  ever  to  give  a  stockholder  of  a 
bank  a  preference  over  the  creditors  of  the 
bank,  when  the  only  ground  for  asking  such 
preference  is  the  fraud  of  the  officers  of  the 
bank,  who  represent  him  in  their  dealings 
with  depositors.  He  is  joint  proprietor  of 
the  business,  interes'ted  in  its  profits,  having 
a  voice  in  the  election  of  its  directors,  and 
therefore  responsible  in  a  meaaure  for  their 
conduct  of  the  business.     Why  should  he  be 


•The  followliiE  Is  the  opinion  of  Cbe  circuit 
tourt  (Parlange,  District  Judge)  ; 

"It  Is  evident  Ihnt  the  complainant  la  entitled 
to  recover,  under  the  iloctrtne  oF  Rkhardeon 
V.  Ilencgre.  .15  C.  C.  A.  45'2.  fl3  Fed.  S72,  unl*™ 
by  hia  acts  he  has  deprived  blmaelf  or  the  bene- 
fit of  tbe  doctrine.  1  am  satlafled  (bat  be  baa 
□  be  BUFcessfiillf  pleaded 


igalne 


blm 


intili 


Jured  by  bla  acts.     No 
Induced  to  cbinge  bis  pi 
able  one.     Estoppels  en  . 
prevent    tbe    partj    again! 
pleaded  from  gnlnlng     -    - 

rrnm  which  tbe  estoppel  le  clslmed  to  result. 
In  thla  case  the  InluRtlce.  It  seems  to  me.  wonld 
be  In  sustalnlne,  and  not  In  rejecting,  the  plen 
of  estoppel.  Tbongb  It  la  full;  conceded  (and 
m  fact  It  Is  pleaded)  that  tbe  receiver  acted  In 
perfect  good  faltli.  jet  bis  statement  to  tbe  com- 
plainant was  material  In  producing  tbe  con- 
dition of  things  from  wblcb  It  Is  now  claimed 
that  an  estoppel  arlsea  Tbe  claimant  la  pot 
chargeable  with  laches,  under  the  facta  of  tbia 

delay  bj  bla  statement  to  the  complainant,  and 
no  one  having  been  Injured  by  the  delay.  F'or 
the  same  reasons,  and  because  complainant  wef> 
not  aware  of  the  facts,  tbe  plea  that  he  should 
be  held  to  bla  election  Is  not  good,  In  my  opinion. 
The  error  of  mixed  law  end  (act  which  caused 
Ibe  complnlnaDt  to  act  aa  be  did  la  such  an  error 
aa  a  court  of  equity.  In  sucb  a  case  aa  ttia,  can 
and  shoold  relieve  from.  Not  to  do  so  would 
be  unjust  to  the  complainant,  and  would  be  Riv- 
ing to  olbera  an  unfair  advantage  over  blm. 
Let  there  be  a  decree  ordering  tbe  receiver  to 
pay  the  complainant  (716  by  preference,  being 
tbe  proceeds  of  the  check  on  the  New  Orleans 
National  Bunk  received  by  tbe  receiver  after  tbe 
failure  of  tbe  bank.  Let  tbe  decree  funber  or- 
der that  tbe  money  tendered  by  tbe  complainant 
he  paid  over  to  the  receiver." 


RiCHARDBON  T.  OUVIBK. 
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preferred  to  general  oreditore,  who  have  no 
interest  in  the  profits  and  no  voice  in  the 
agenent,  on  the  score  that  his  agents 
!   defrauded    everybody,    induding   him- 


ita  par  valne.  in  addition  to  the 
vested  in  euch  shares.  Rev.  Stat,  i  51S1. 
The  appellee  has  responded  to  tha.t  lifibility, 
and  paid  the  amount  of  the  BBseBament 
against  him.  The  shareholderB  of  the  bank, 
unleSB  the^  are  atBo  officers  of  tlie  bank,  do 
not  partiripate  in  its  active  management. 
It  is  true  that  they  select,  either  directly  or 
indirectly,  the  otficers, — the  president,  the 
cashier,  and  the  directors, — but  beyond  that 
they  do  not  participate  in  its  control.  When 
a  fhareholder  makes  a  geneial  deposit  in  the 
bank,  the  bank  becomes  his  debtor,  aa  in  the 
case  of  dppositB  by  nonahareholders.  When 
he  makes  a  special  deposit,  the  relation  of 
trust  arises,  aa  in  tbo  case  of  special  depos- 
it* by  others.  There  is  no  sound  reason,  we 
think,  for  refusing  to  give  a  shareholder  the 
tame  remedies  against  the  bank  on  account 
of  ita  frauds  that  are  given  to  other  credit- 
ors. The  shareholder  who  is  a  creditor  oc- 
cupies a  dnal  relation  to  the  bank,  and  his 
liabilities  and  duties  in  the  one  relation 
should  not  embarrass  him  in  the  enforcement 
of  bis  rights  in  the  other.  There  is  no  fact 
in  evidence  in  this  case  that  showa  that  the 


appellee  obtained  any  knowledge  or  notice 
of,  or  that  he  in  any  way  participated  in,  the 
frauds   of  the  baric,   eo_  that  he  should  be 


placed  on  a  footing  different  from  that  of 
DOD shareholders  who  had  dealings  with  the 
bank.  To  deprive  him  of  the  rights  and 
remedies  of  others  would  be  to  add  to  the 
responsibilities  and  liabilities  imposed  on 
him  by  the  act  of  Congress  under  which  the 
banks  aj^  organized.  To  establish  the  doc- 
trine advanced  by  the  appellant  would  be  to 
discourage  shareholders  from  dealings  with 
the  banks  in  which  they  held  stock,  for  they 
would  always  be  at  a  disadvantage  as  com- 
pared with  other  clients  of  the  banks.  It 
mny  be  said  that  it  would  make  the  share- 
holder more  particular  in  the  selection  of  the 
bank's  officers,  but  the  Congress  thought  it 
sufficient  to  impose  a  ftzed  liability  on  the 
stockholder,  and  we  do  not  find  precedents 
requiring  or  permitting  ua  to  increase  such 
liability.  We  think  the  shareholder  in  cases 
like  this  is  entitled  to  the  same  remedies 
that  the  courts  give  to  the  non shareholder. 

Tlie  deposit  of  the  check  was  made  on  Au- 
tnist  5.  ISDf!.  The  bill  was  filed  on  June  IB, 
ISeO.  less  than  three  years  after  the  deposit. 
In  the  application  of  the  doctrine  of  laches 
the  rule  is  that  courts  of  equity  are  not 
bound  by.  but  they  usually  act  or  refuse  to 
ict  in  analogy  to,  the  statute  of  limitations 
relating  to  actions  at  law  in  cases  of  like 
character.  This  rule  means  that  under  ordi- 
nary circumstances  a  suit  in  equity  will  not 
be  barred  by  laches  before  the  time  fixed  by 
the  analogous  statute  of  limitations  at  law. 
Cut  the  statute  of  limitations  would  not  al- 
.'■3  L.  R.  A. 


ways  govern.  If,  owing  to  special  circum- 
stances, it  was  inequitable  to  apply  the  stat- 
ute, it  might  not  be  applied  in  equity;  and, 
if  equitable  considerations  required  the  ap- 
plication of  the  bar,  it  might  be  applied  in 
cases  whei'e  the  statute  would  not  bar  an  an- 
alogous case  at  law.  Our  attention  is  not 
called  to  any  statute  of  limitations  of  the 
state  of  Louisiana  that  would  bar  a  suit  at 
law  by  Olivier  to  recover  the  money  of  the 
bank  within  the  period  which  elapsed  from 
the  deposit  of  the  check  to  the  time  the  bill 
was  filed.  It  is  true  that,  in  the  absence  of 
any  statute  of  limitations,  equity  discoun- 
tenances gross  laches  in  prosecuting  rights, 
or  long  and  unreasonable  acquiescence  in  the 
assertion  of  adverse  righta.  This  principle 
is  applied  as  a  matter  of  course  in  cases 
where  to  grant  relief  to  the  party  guilty  of 
the  delay  would  do  injustice  to  innocent 
third  parties  who  acquired  interests  during 
the  delay.  But  in  this  case  there  is  no  an- 
alogous statute  of  limitations  that  would  bar 
the  suit  if  at  law.  No  innocent  third  par- 
ties have  acquired  interests  to  be  affected, 
and  such  delay  as  has  occurred  was  apparent- 
\y  caused  by  a,  mistake  as  to  the  law  and  the 
facts  caused  by  the  appellant,  the  defendant 
in  the  court  below.  The  rule  as  to  laches  Is 
eBtiU>liBhed  to  promote,  and  not  to  defeat, 
justice.  It  appears  to  us  that  it  would  be 
inequitable  and  contrary  to  precedent  to  ap- 
ply  the  doctrine  to  defeat  the  claim  asserted 
in  this  suit.  Oodden  v.  Eimmell,  90  U,  S. 
201,  26  L.  ed.  431;  Keliey  v.  Boettcher,  20 
C.  C.  A.  14,  66  U.  S.  App.  383,  85  Fed.  65; 
WiUiamsoii  ».  Monroe,  101  Fed.  322 ;  Wag- 
ner V.  Boird,  7  How.  234,  12  L.  ed.  681 ; 
Billings  v.  Aspen  Min,  it  Smelting  Co,  2  C. 
C.  A,  252,  JO  U.  8.  App.  1,  51  Fed.  338,  343. 

The  claim  that  Olivier  is  bound  by  his 
election  is  in  effect  a  claim  that  be  is,  in 
equity,  estopped  from  now  asserting  his 
ri!;ht  to  the  return  of  the  entire  proceeds  of 
his  check.  The  answer,  in  fact,  presents  the 
defense  in  that  form.  The  anxwer  asserts 
that  Olivier,  on  account  of  the  facts  stated, 
"is  thereby  forever  estopped  from  altering 
his  position  in  relation  to  said  claim,  and 
from  attempting  to  avoid  the  effect  of  the 
settlement  thereof  which  he  has  voluntarily 
accepted  and  made  with  this  respondent." 
A  brief  examination  of  this  defejiae  will  show 
the  absence  of  several  elements  essential  to 
create  an  equitable  estoppel.  This  will  be 
evident  from  an  attempt  to  apply  the  defini- 
tion of  equitable  estoppel,  as  given  by  mod- 
em authorities,  to  the  facts  of  this  case. 
Pomeroy  says:  "Equitable  estoppel  is  the 
effect  of  the  voluntary  conduct  of  a  party, 
whereby  he  is  absolutelj  precluded,  both  at 
law  and  in  equity,  Irom  asserting  rights 
which  might  perhaps  have  otherwise  existed, 
either  of  property,  of  contract,  or  of  remedy, 
aa  against  another  person  who  has  in  good 
faith  relied  upon  such  conduct,  and  has  been 
led  thereby  to  change  his  position  for  the 
worse,  and  who  on  his  part  acquires  some 
corresponding  right  either  of  property,  of 
contract,  or  of  remedy,"  2  Pom,  Eq.  Jur. 
9  804. 

The  position  of  the  receiver  boa  not  been 
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changed  bj  ftny  act  of  the  a.ppe1tee.  The  rs- ' 
ceiver  hae  not  in  good  faith  acted  on  any 
repreaentation  or  act  of  the  B.ppellee  to  that 
the  change  of  position  on  the  part  of  the  ap- 
pellee will  injuriouBly  atTect  the  righU  of  the 
receiver  or  of  those  whom  he  representH.  It 
could  not  have  been  Olivier's  purpose  t«  elect 
to  prove  his  claim  tor  the  proceeds  of  the 
check  aa  a  general  creditor  because  he 
thought  he  would  obtain  a.  larger  dividend  in 
that  -way.  He  could,  of  course,  aa  a  genera] 
creditor,  or  as  a  privileged  creditor  or  claim- 
ant, receive  no  more  than  the  amount  of  the 
check.  If  the  bank  was  able  to  pay  its  debts 
in  full,  he,  a«  a  general  creditor,  would  be 
paid  in  full;  and,  if  the  assets  were  not  suBl- 
cient  to  pay  in  full,  he,  as  a  general  creditor, 
would  receive  only  a  pro  rata  share.  On  the 
other  hand,  as  a  preferred  creditor  he  would 
obtain  in  full  the  amount  of  the  check.  It 
la  therefore  clear  that  he  did  not  elect  to 
prove  the  claim  as  a  general  creditnr  with 
the  expectation  that  he  would  obtain  more 
than  if  he  claimed  a  return  of  the  amount 
of  the  check.  The  evidence  shows  that  his 
original  purpose  was  to  claim  as  a  privileged 
creditor,  and  he  had  said  to  the  receiver  that 
"he  thought  the  money  ou^ht  to  be  returned, 
because  the  bank  had  no  right  to  receive  the 
deposit,"  but,  on  the  assurance  of  the  receiv- 
er that  the  collection  had  passed  into  the 
general  fund,  he  proved  the  claim  as  a  gen- 
eral creditor.  The  acts  or  representations 
of  Olivier  will  not  create  an  estoppel  against 
him,  and  in  favor  of  the  receiver,  unless  the 
receiver  was  deceived  or  misled.  If  the  re- 
ceiver was  cognizant  of  the  facts,  he  cannot 
claim  to  have  been  misled  or  deceived,  anil 
cannot  urge  an  estoppel  on  account  of  the 
appellee's  conduct,  which  indicated  a  differ- 
ent st*te  of  facts.  2  Pom.  Eq.  Jur.  }  810. 
The  record  leads  us  to  believe  that  the  receiv- 
er must  have  known  when  and  under  what 
circumstances  the  check  was  collected.  He 
should  not  have  treated  the  collection  as  a 
part  of  the  general  assets  of  the  bank.  Hav- 
ing knowledge  of  the  real  facts,  he  cannot 
claim  to  have  been  misled  byOlivier's  proving 
the  collection  as  a  part  of  his  account 
against  the  bank.  It  cannot,  we  think,  be 
fairly  claimed  that  Olivier,  with  full  knowl- 
edge of  all  the  facts,  and  without  induce- 
ment or  suggestion  on  the  part  of  the  receiv- 
er, so  conducted  himaelf  in  the  assertion  of 
his  claim  and  the  receipt  of  the  dividends 
that  it  would  now  be  contrary  to  equity  and 
good  conscience  for  him  to  be  allowed  to  al- 
lege and  prove  the  truth.  The  doctrine  of 
equitable  estoppel,  therefore,  should  not  be 
applied  to  this.  caae.  2  Pom.  Eq.  Jur.  H 
SU5.  808,  809. 

Some  obaervations  were  made  by  the  Su- 
preme Court  in  the  case  of  Dickson  v.  Pat- 
terson,  1(10  U.  S.  fi84.  592,  40  L.  ed.  543,  548, 
IB  Sup.  Ct.  Rep.  373,  that  seem  pertinent  to 
the  instant  case.  That  was  a  suit  brought 
to  procure  a  decree  to  rescind  certain  sales 
of  real  estate  on  the  ground  of  fraud.  The 
plaintifl  and  the  defendant  had  be«n  dealing 
in  real  estate  together.  They  had  made 
purchases  and  sales.  The  plaintiff  had  re- 
ceived some  money  from  the  defendant  on  a 
S3  L.  R.  A. 


sale  made  by  the  latter  on  their  joint  ac- 
count. Later  he  filed  a.  bill  to  set  aside  tb» 
sale.  The  court  below  dismissed  the  bill  on 
the  ground  that  the  plaintiff  had  elected  to 
letain  what  he  had  received  from  the  sale  of 
the  land  in  question,  and  to  pursue  his  claim 
for  moneys  claimed  to  be  still  due.  The  cir- 
cuit court  held  that  aft«r  the  alleged  fraud 
came  to  his  knowledga  he  was  bound  to 
promptly  make  bis  section,  and,  having 
elected  to  let  the  sale  stand,  he  oould  not 
thereafter  maintain  an  action  to  set  it  aside. 
I'he  bill  having  been  dismissed  for  these  rea.- 
sons,  which  we  have  very  briefly  stated,  on 
appeal  was  taken  to  the  Supreme  Court. 
The  Supreme  Court  reversed  the  decree  of 
the  circuit  court,  and  laid  much  stress  on 
the  fact  that  Patterson's  action  had  induced 
or  caused  the  conduct  of  Dickson  which  was 
insisted  on  as  an  election.  The  court  said: 
"But  there  are  other  considerations  which 
preclude  Patterson  from  insisting  that  Dick- 
son made  his  election  of  remedies,  and  must 
abide  by  that  election.  During  the  corre- 
spondence that  took  place  between  the  par- 
ties in  1880,  Dickson,  so  far  as  the  record 
shows,  was  not  aware  that  the  sale  and  con- 
veyance to  Boehme  was  merely  flctitious,  and 
in  execution  of  Patterson's  scheme  to  defraud 
him.  Patterson  assured  him  that  that  sale 
was  a  real  one,  and  there  is  no  proof  to  show 
that  Dickson  at  the  time  knew  or  believed 
anything  to  the  contrary.  If  it  was  a  real 
sale,  Dickson,  having  joined  in  the  deed  to 
Boehme,  could  not  go  behind  it,  unless  he 
could  show  that  the  latter  did  not  purchase 
in  good  faith.  But,  from  what  Pntt«rBon 
wrote  to  him,  he  had  no  reason  to  dnnbt  the 
validity  of  the  sale  to  Boehme.  Besides, 
Patterson  induced  Boehme  to  inform  Dick- 
son by  letter  that  the  amount  paid  was  only 
$S,OOU,  and  that  it  was  changed  in  the  deed 
to  910,000  at  his  (Boehme'sl  request,  and 
that  Patterson  was  an  honest  man.  with  a 
good  reputation.  All  this  was  well  calcn- 
lated  to  make  the  impreaaion  upon  Dickaon 
that  the  only  relief  he  could  have  agairut 
Palteraon  was  to  obtain  an  amounting,  and 
a  droee  or  fudgmenl  for  ruch  additional  turn 
<a  WIS  justly  due  him."  IThe  Jtalips  are 
ours.l  Dickson  t.  Patteraon,  160  U.  S.  684, 
.191,  40  L.  ed.  543,  648,  16  Sup.  Ct.  Rep.  370. 

The  court  held  that,  no  rights  of  innocent 
third  parties  having  intervened,  the  plaintiff 
ought  not  to  be  denied  the  fullest  relief  to 
which,  according  to  the  principles  of  equity, 
he  was  entitled.  We  think  this  case  is  in- 
structive, as  tending  to  show  that  a  plain- 
tiff should  not  be  held  to  have  made  an  elec- 
tion which  creates  an  estoppel  against  him 
if  his  conduct  in  making  such  election  was 
in  any  way  influenced  by  the  acts  of  the  de- 
fendant. Can  one  doubt,  to  apply  the  lan- 
guage of  the  Supreme  Court,  that  what 
Richardson,  the  lawyer  and  receiver,  said  to 
Olivier  was  well  calculated  to  make  the  im- 
pression on  the  latter  that  the  only  relief  he 
could  have  against  the  receiver  of  the  bank 
was  to  obtain  a  pro  rata  distribution  by 
proving  his  claim  as  a  general  creditor! 

The  learned  counsel  tor  the  appellant  hu 
cited  many  cases  on  the  point  now  under  din- 
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cjsiion.  We  shAll  briefly  comment  od  the 
two  cases  which  he  haa  selected  as  being 
nntreat  in  point.  One  of  tlie  cssea  so  select- 
ed is  .VofuuR  y.  Jacob,  93  Mo.  344,  345,  S  S. 
W.  24U,  253.  This  was  an  Bctiou  of  trovnr 
far  the  converaioo  of  a  Dumber  of  bales  of 
hops.  The  court  first  held  that  a  demurrer 
to  the  evidence  should  have  been  sustained  be- 
cause no  conversion  was  proved,  because,  "a 
mere  bailee,  whether  common  carrier  or  otb- 
erwiee,  is  guilty  of  no  conversion,  though  he 
receive  property  from  one  not  rightfully  enti- 
tled to  [loBseasion,  and,  acting  as  a  mere  con- 
duit, delivers  it  in  pursuance  of  the  bail- 
ment, if  this  is  done  before  notice  of  the 
rights  of  the  real  owner."  This  ruling  real- 
ly disposed  of  the  case,  but  the  court  further 
considered  the  effect  of  obtaining  a  judgment 
M  on  contract  for  the  value  of  the  hops,  say- 
ing: "There  was  error  committed  in  regard 
to  the  allowance  of  tjie  claim  presented  to 
the  assignee  of  Jacob,  in  regard  to  the  force 
and  eHect  of  said  allowance.  That  allow- 
sOiM  was,  to  all  intents  and  purposes,  a  judg. 
ment,  appealable  from  as  such,  and  conclu- 
sive aa  such.  .  .  .  The  official  record  of 
the  assignee  shows  positively  that  he  refused 
to  ftllow  the  claim  on  the  basis  of  a  conver- 
titm,  but  allowed  it  as  on  account.  The 
reecwd  of  the  assignee  also  shoffs  that 
Jacob  was  adjudged  by  the  assignee  enti- 
Ued  to  a  reduction  of  2}  per  cent  commission 
on  the  hops,  and  the  claim  was  then  allowed 
(t.  e.,  witli  such  a  deduction ) ,  and  it  was  ad- 
mitted on  the  trial  that  plsintiffs  had  re- 
cared  several  thousand  dollars  on  the  al- 
lowed claim,  and  at  that  time  the  assigned 
estate  of  Jacob  was  still  unsettled,  and  it  did 
Bot  appear  what  additional  payment  would 
a  account  of  allowance.  In  such 
B  as  the  foregoing,  the  conver- 
sion, if  any  had  occurred,  must  be  deemed  as 
waived.  Clearly,  the  plaintiffs  could  not 
have  two  strings  to  their  bow, — could  not 
ratify  the  act  of  Jacob,  on  the  one  hand,  by 
having  their  claim  allowed  in  the  ordinary 
way,  with  a  deduction  of  commissions,  and 
then,  on  the  other  hand,  proceed  as  for  a 
conversion.  The  two  proceedings  were  ut- 
terly incompatible.  The  plaintiffs  were  put 
upon  their  election  to  choose  which  remedy 
they  would  pursue,  and,  having  elected  to  go 
before  the  assignee  as  aforesaid,  were  neces- 
sarily preelud^  from  any  other  or  further 
remedy,"  The  court  added  that  "any  other 
theory  announces  this  remarkable  result: 
that  Jacob  is  allowed  a  commission  of  2^ 
per  cent  on  the  value  of  hops  he  is  alleged 
to  have  converted  tortiously."  And,  after 
quoting  a  number  of  cases  involving  the 
sales  of  personal  property,  in  which  plain- 
tiffs were  not  permitted  to  sue  for  the 
price  and  also  sue  for  the  property  or  for 
its  conversion,  tie  court  added ;  "For  the 
most  obvious  reasons,  then,  the  plaintiffs 
could  not  with  one  hand  gather  in  the  pro- 
ceeds of  the  hops  in  the  assignee's  court, 
snd  with  the  other  hand  take  tbe  hops 
or   their   proceeds   in   the  circuit   court," 

TTifl  case  of  Bitrrouw  v,  Jokntz,  57  Kan. 
778,  783,  48  Pae.  28,  is  the  other  case  cited 
in  the  brief  for  appellant  In  this  esse 
65  T,.  n.  A. 


the  claim  was  first  allo«-ed  as  a  debt  against 
the  estate  in  the  hands  of  the  assignee. 
Under  the  Kansas  laws,  on  the  allowance 
of  the  claim  it  "liecame  in  effect  a  judg- 
mcnL"  After  the  creditor  had  in  this 
way  obtained  judgment  as  a  creditor,  he 
sought  to  obtain  a  preference  by  showing 
that  he  was  entitled  to  a  return  of  the 
entire  fund  on.  which  his  debt  was  based. 
The  court  held  that  the  claim  as  last  as- 
serted was  barred  by  the  Kansas  statute 
of  limitations  of  three  years.  The  court 
further  held  that  the  trust  sought  to  be 
enforced  could  not  be  established  because 
the  evidence  was  not  sufficient  on  a  vital 
point.  The  court  said:  "It  is  impossible 
to  say,  from  the  record,  with  certainty, 
that  the  assignee  ever  got  these  funds  in 
any  form.  A  trust  is  not  imposed  on  the 
assignee  unless  the  funds  of  the  plaintiff 
actually  came  into  his  bauds  in  their  orig- 
inal form,  or  commingled  with  the  estate, 
or  had  been  used  l>y  t^e  assignor  to  swell 
and  increase  the  estate  which  passed  by  the 
deed  of  assignment." 

It  was  after  disposing  of  the  ease  on  these 
vital  points  that  the  court  mode  tbe  ob- 
servations about  the  election  of  remedies, 
and  held  that  tlie  olaimant's  election  to 
prove  his  claim  as  a  general  creditor  was 
conclusive  against  him  in  his  effort  to  es- 
tablish the  trust. 

It  will  be  observed  that  in  both  of  the 
cases  mainly  relied  on  by  the  appellant  tjie 
election  mode  was  held  to  have  been,  under 
the  local  law,  in  effect  tbe  bringing  of  a 
suit  and  Uie  obtaining  of  a  judgment.  In 
neither  case  was  the  point  concerning  the 
doctrine  of  election  necessary  to  a  decisioa 
of  the  case.  The  defendant  in  nuther  case 
did  anything  to  cause  the  claimant  to  pre- 
sent his  cli^m  as  a  general  creditor.  We 
do  not  question  tbat  the  court  in  each  of 
these  cases  arrived  at  a  correct  conclusion, 
but  neither  of  them  can  be  considered  as 
controlling  authority  in  the  present  ease. 

It  is  not  feasible  to  comment  on  all  the 
cases  which  counsel  cite  as  bearing  on  the 

Suestion  Qf  election  and  estoppel.  Many  of 
lem  assert  well-recogniied  principles  ap- 
plied to  plain  cases, — cases  where  the  plain- 
tilT  has  brought  a  suit  on  a  contract  and  sub- 
sequently sought  to  avoid  tbe  same  contract 
and  cases  where  a  plaintiff  has  sued  lor  the 
purchase  money  of  chattels,  and  afterwards, 
in  another  suit,  claimed  the  chattels  them- 
selves. In  many  of  the  cases  the  election  of 
the  plaintiff  has  put  the  defendant  to  costs 
and  placed  him  in  a  position  he  would  not 
have  occupied  except  for  such  election.  In 
some  of  the  cases  the  rights  of  innocent  third 
parties  have  intervened,  based  on  the  plain- 
tiff's election.  All  such  casea  may  easily 
be  distinguished  from  the  instant  case.  In 
this  case  no  suit  was  brought,  except  the 
one  now  trying.  The  plaintiff  only  proved 
a  claim  which  he  was  required  to  prove 
by  statute,  and  included  in  the  proof  the 
collection  in  dispute.  Whether  he  claimed 
as  a  common  creditor,  or  sought  to  obtain 
the  entire  collection,  what  he  asked  for  in 
either  case  was  the  money.    The  case  is  not 
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•nalo^UB  In  thnt  respect  to  esBea  where 
a  plaintilT  must  elect  to  sue  for  or  claim 
ipccifli;  property  or  its  price.  In  thU  case, 
clearly,  he  was  in  Eome  moasure  induced 
to  take  the  course  he  tor^  bj  the  receiver's 
attttement.  The  dividends  he  received,  even 
if  not  returned  as  they  were,  would  have 
been  only  a  part  pnymeiit  on  the  entire 
Bum  that  he  was  entitte<t  to  receive.  There 
18  not  that  incompatibility  that  would 
exist  in  a  case  where  a,  plaintiff  sought  to 
gather  in  with  one  hand  the  property  he 
had  sold,  and  its  purchase  money  with  the 
othei'.  The  plaintiff  here  has  only  nought 
to  obtain  the  money.  The  receiver  was  not 
deceived  or  misled.  His  position  was  not 
altered  to  his  detriment.  The  rights  of 
no  third  person  have  intervened.  Olivier 
did  not  seek  any  advantage.  He  presented 
his  claim  in  the  first  instance  in  a  way 
which  could  not  by  possibility  give  him 
more  than  he  will  obtain  by  his  suit.  He 
acted  in  };ood  faith  and  ivith  no  improper 
motive.  All  these  considerations — not  any 
one  of  them  alone — constrain  ub  to  hold  thnt 
Olivier  mode  no  such  election  as  to  create 
an  estoppel  ogainiit  him. 

The   decree   of   the   Circuit    Court   ia   af- 
firmed. 


Mrs.  Sarah  E.  ATKINS,  Appt., 


0.   O.  WILCOX.    Truitce,    eU.,  of  Leopold 
KeilTcr,  Bankrupt. 


(44  C,  C,  A,  626,  1 

1.     A  bnnlcpni>(«r  trns 

intireBl  to  be  entltlod  lo 
of  the  hUDkrupt's  landlord 


•  Fed.  595.) 

!f  hu  anaicleiit 


a.     A  pelll 

fault   In   I 


r  bBnkFupter  tiled   br 

Ime  when  (here  la  do  de- 
of  rent  Dates  does  not 
remainder  at   the 


term,  so  as  to  give  the  landlt 
bankrupt's  aaseta  lor  cbelr  amount,  uoder 
a  provision  In  the  contract  tbat  upon  failure 
to  pajr  rent  puncfualir  the  rent  for  the  unei- 
ptred  term  shall  at  once  become  due  and  eiigl- 

,    bl«. 

S.  VBlIrr  «  BtBtntc  reqalrlag  dpiita  to 
br  II serf  Iliibllltlea  ■.baaliatelr'  ottIiib 
at  tbe  tinir  of  filing  the  petition,  to  be  prov. 
able  In  bankruptcy,  clalma  for  unaccrued  rent 
ar^  not  provable,  where  by  Che  terras  of  tbe 
lease  tbe  rent  la  to  abate  In  case  of  destruc- 
tion of  the  propet^r,  or  if  tbe  lessee  ts  de- 
prived of  Us  use. 

(December    IB,    IBOO.) 

APPEAL  by  opponent  from  a  judgment  of 
the  District  Court  of  the  United  States 
for  the  Eastern  District  of  T^ouisiana  affirm- 
ing the  account    of    a  bankruptcy    trustee 


NOTB.— The  above  decision  construing  the 
banlcrupt  law  with  respect  to  what  eonstltutea 
a  flied  llabllltf  absolatel;  owing  b;  the  bank- 
rupt at  the  time  of  ailng  tbe  petition  Is,  so 
far  aa  It  applies  to  obligations  for  rent  under 
nnllnlsbed  leaaes,  the  blghest  antborlt;  up  to 
tbis  time.  See  otber  authorities  on  the  que>- . 
tlon.  cited  In  tbe  briefs. 
S3  L.  R.  A. 


which  disallowed  the  opponent's  claim  for 
priority  of  a  claim  for  rent  to  accrue  under 
a  lease.      Affirmed. 

The  facta  arc  staled  in  the  opinion. 

Argued  before  Pardee,  McCormich,  and 
Shelby,  Circuit  Judges. 

Ifr.  Robert  J.  Malonejr,  for  appellant: 

A  landlord  is  entitled,  out  of  the  proceeds 
of  personal  property  upon  the  demised 
premises  in  the  hands  of  a  receiver  or  trua. 
tee  in  bankruptcy,  to  priority  of  rent  due 
at  the  time  of  the  tiling  of  the  petition  in 
bankruptcy,  not  exceeding  one  year,  as  upon 

Re  Oeraon,  8  Pa,  Dist.  R.  277,  1  N.  B,  N. 
315. 

A  claim  for  rent  under  a  lease  is  a  lipn 
upon  the  stock  and  fticturea  prior  to  the  ad. 
judication  in  bankruptcry,  and  the  trustee 
takes  said  stock  subject  to  said  lien,  and 
there  is  no  fund  for  distribution  under  f  04 
until  this  existing  lien  has  been  discharged 
by  payment  or  otherwise. 

Uarih<itl  V.  KnoT,  16  Wall.  551.  21  L.  ed. 
481;  Jcome  v.  McCarier,  B4  U.  S.  734.  24 
L.  ed.  130. 

The  trustee  takes  the  property  of  the 
bankrupt  subject  to  the  liens  and  equities 
eiii sting  in  favor  of  third  parties. 

Ke  falls  City  Shirt  Mfg.  Co.  98  Fed.  592. 
1  N.  B.  N.  605;  Goldman  v.  Smith,  1  N,  It, 
N.  291 :  Ooodvin  v.  Sharte,,,  80  Pa.  149 : 
Re  Goldalein.  1  N.  B.  N.  422;  Reed  v.  Hull- 
inglon,  4B  Miss.  223;  Ke  Qerson,  8  Pa.  Dist. 
R.  277,  1  N.  B.  N.  315;  Simpson  v.  Cili/ 
Sav.  Bank,  60  N.  H.  <6B,  22  Am.  Rep.  491"; 
Collier,  Bankruptcy,  p.  373:  Gardner  v. 
Coofc,  7  Nat  Bankr.  Reg.  340,  Fed.  Cas.  No. 
5,220;  McLean  v.  Klein.  3  Dill.  113,  Fed. 
Cas.  No.  8,884;  Re  Thiesacn,  2  N.  B.  N.  Rep. 
C25. 


A  claim  for  future  rent  is  not  provable 
in  bankruptcy. 

The  effect  of  a  bankruptcy  act  is  to  wipe 
out  the  debt  of  the  bankrupt. 

The  prohibition  against  impairing  the  ob- 
ligation of  contracts  is  not  binding  upon 
Congress,  but  only  upon  the  states. 

Parker  v.  Davis,  12  Wall.  457,  20  L.  ed- 
287 ;  Sinking  Fund  Casea,  B9  U-  S.  700,  tub 
nam.  Union  P.  R.  Go.  v.  United  Slates,  25 
L.  ed.  496. 

Unless  the  appellant's  claim  is  a  "fixed 
liability  .  .  .  absolutely  owing"  at  the 
time  of  the  filing  of  the  petition  in  bank- 
ruptcy, whether  then  payable  or  not,  it  is  not 
provable  against  the  bankrupt  estate. 

Re  Frankel.  2  N.  B,  N.  Rep.  845. 

The  claim  of  the  landlord  for  tbe  future 
rent, — the  rent  not  yet  due,  the  rent  for 
the  unexpired  term  of  the  lease,- — ii  not  a 
fixed  liability  and  absolutely  owinp. 

Bailey  v,  Loeb,  2  Woods,  578,  Fed.  Caa. 
No.  738;  AnHol  v.  Mills.  4  T.  R.  84;  Lan- 
sing V.  Prendergaet,  9  Johns.  127 ;  Savory  v. 
Stocking,  4  Gush.  607;  Bosler  v.  Kahn.  8 
Watts  &  S.  183;  En/ilish  v.  Key,  39  Ala. 
116;  Re  Jefferson,  03  Fed.  848;  Bray  v. 
Cobb,  100  Fed.   270,   2  N.   B.  N.  Rep.  588; 
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Re  Makltr,  2  N.  B.  N.  Rep.  70;  Re  Amatein, 
101  Fed.  706,  2  N.  B.  N.  Rep.  lOfl;  Be 
Chambers,  2  N.  B.  N.  Hep.  864;  Re  CoUig- 
non.  2  K.  B.  N.  Rep.  660;  Ae  Kinsman,  1 
N.  B.  N.  518;  Re  Cronson,  1  N.  B.  N.  474; 
Re  Bhilliday,  I  N.  B.  N.  475:  Re  ElU,  B8 
Fed.  0G7,  2  N.  B.  N.  Rep.  360;  Bailey  v. 
Loeb,  2  Wooda,  673,  Fed.  Caa.  No.  739;  J2e 
Commerciai  Bulletin  Co.  Z  Wooda,  220,  Fed. 
Caa.  No.  3,060;  He  May,  7  Ben.  238,  Fpd. 
C«3.  No.  9,3-25;  Re  Eufnagel,  12  Nat.  Bankr. 
Reg-  654,  Fed.  Caa.  No.  6,837;  Ex  parte 
Houghton,  1  Low.  Dec.  654,  Fed.  Cae.  No. 
B.725;  Re  Webb,  6  Nat,  Bankr,  Reg.  302, 
Fed.  Caa,  No,  17.315;  Re  Ivet,  18  Nat. 
Bankr.  Reg.  28,  Fed.  Caa.  No.  7,118. 

It  ia  t)ie  duty  of  the  trustee  to  file  hia  ac- 
count and  place  tbereon  only  aucli  claims  aa 
in  hia  judgment  are  proper;  and  it  ia  the 
duty  of  the  referee  and  the  court  to  allow 
mlj  auch  claima  aa  the  banknipti^  act  aajs 
are  provable  and  allowable. 

The  trustee  properly  opposes  an  illegal 
claim. 


KcCoraiitoli,  (^rcuit  Judge,  delivered 
the  opinion  of  the  court: 

Oa  the  4th  day  of  May,  1899,  Leopold 
K«ffer,  by  a  written  lease,  rented  from  the 
appellant,  Mrs.  Sarah  E,  Atkins,  certain 
premises  described  in  the  lease  for  the  term 
ol  one  year,  commeneinR  on  the  let  day  of 
October,  1899,  and  ending  on  the  30th  day 
of  September,  1900,  for  a  monthly  rental  of 
¥333.33^,  for  which  KeifTer  executed  and  de- 
livered to  the  appellant  twelve  rent  notes, 
bearing  even  date  with  the  lease,  and-  paya- 
ble to  the  lessor,  one  on  the  tat  day  of  No- 
vember, 1899,  and  one  on  the  Ist  day  of  each 
and  every  succeeding  month  (except  the  last 


one,  payable  on  the  30th  of  September),  fix- 
ing the  interest  at  the  rate  of  8  per  cent  per 
annum  from  maturity  until  paid.  The 
lesse  recited  that  should  the  property  be  de- 
stroyed by  lire,  or  should  the  lessee  be  de- 
prived of  the  use  of  the  premieea  by  some 
other  unforeseen  event,  not  due  to  any  fault 
or  n^lect  on  hia  part,  then  he  should  be  en- 
titled to  a  credit  for  the  unexpired  term  of 
tiie  lease,  and  the  corresponding  proportion 
of  rent  notes  should  be  annulled  and  re- 
turned to  him.  At  the  time  of  the  making 
of  this  lease  Keiffer  was  in  possession  of  the 

Cmiaes  under  a,  lease  of  similar  import 
ring  date  8th  of  June,  18D8,  which  pro- 
vided for  a  term  of  one  year,  commencing 
on  the  1st  day  of  October,  1898,  and  ending 
on  the  30th  day  of  September,  1899.  On 
October  3,  1809,  Keiffer  presented  his  peti- 
tion, to  the  court  of  baidcruptcy  to  be  ad- 
td  judged  a  bankrupt,  which  petition 
in  the  judge's  absence,  waa  referred  to 
a  referee,  who  on  the  same  day  declared 
and  adjudged  the  petitioner  to  he  a  bank- 
rupt. By  a  stipulation  of  the  parties,  only 
certain  portions  of  the  record  in  the  bank- 
rupt proceeding  were  brought  up  on  this  ap- 
peal, from  which  it  appears  that  the  ap- 
pellant made  proof  of  a  secured  debt  against 
the  estate  of  Uie  bankrupt  on  October  31, 
UL.B.  A. 


1899,  claiming  the  aggregate  amount  of  the 
twelve  rent  notes  given  and  held  under  the 
lease  of  May  4,  1899,  and  to  become  payable 
aa  above  recited.  The  claim  and  proof 
thereof  embraced  other  items,  which  do  not 
require  further  notice  here.  On  November 
21,  1899,  this  proof  of  debt  was  filed  by  the 
referee.  The  record  we  have  does  not  show 
any  further  action  in  the  bankrupt  estate 
until  March  7,  1900,  when  an  account  of  C. 
O.  Wilcox,  trustee  of  the  estate  of  Leopold 
Keiffer,  bankrupt,  was  presented  to  and  filed 
by  the  referee,  who  thereon  made  an  order 
of  that  da.te,  aa  follows:  "Let  a  meeting 
of  creditors  be  held  on  March  20,  1900,  at 
3  P.  u.  Let  them  be  notified  according  to 
law,  and  that  they  do  show  cause  on  the 
above  date  why  said  account  should  not  be 
approved  and  homologated."  The  account 
showed  the  receipt  of  all  of  the  funds  thathad 
come  into  the  hands  of  the  trustee,  aggre- 
gating $3,651.44.  It  also  showed  twenty 
items  of  disbursement  that  had  been  made 
by  the  trusl^e,  and  bore  an  item,  "Reserved 
for  future  costs,  $160.00,"  which,  added  to 
the  disbursements,  aggregated  S  2.2  5  3.7  7. 
Among  the  disbursements  is  the  following; 
"Mrs.  Sarah  E.  Atkins,  landlord.  Rent  for 
September,  October,  and  November,  1899, 
three  months,  at  $333.33j^,  $1,090.00."  On 
March  20,  1900,  the  appellant  appeared  be- 
fore the  referee  and  filed  her  wvitten  opposi- 
tion to  the  account  submitted  by  the  trus- 
tee, on  the  ground  that  she  had  proved  her 
claim  for  rent  for  the  whole  of  the  twelve 
months  specified  in  the  leaae  of  May  4,  1890 
(and  otlier  grounda  not  necessary  here  to 
notice),  and  that  by  the  laws  of  Louisi- 
ana she  has  a  lien  of  the  first  rank  on  all 
the  property  in  the  leased  premises,  and  that 
the  total  assets  in  the  hands  of  the  trustee 
and  on  deposit  to  the  credit  of  the  estate 
were  realized  from  the  sale  of  the  property 
contained  in  the  leased  premisea,  and  aubject 
to  her  lien,  wherefore  ahe  opposes  each  and 
every  item  on  aaid  account,  and  prays  that 
she  be  declared  entitled  to  a  lien  first  in 
rank  on  all  the  property  contained  in  the 
leased  premises,  or  on  the  proceeds,  and 
that  the  account  of  the  trustee  be  amended, 
and  he  be  ordered  to  pay  to  her  the  full 
amount  of  her  claim  in  preference  to  all 
other  claima.  The  referee  rejected  her  claim 
tor  the  months  of  December,  189B,  to  Sep- 
tember, 1900,  inclusive,  for  reasons  elabo- 
rately given  in  his  judgment  thereon,  from 
which  judjiment  Mrs.  AUiina  appealed  to  the 
judge  sitting  in  the  court  of  bankruptcy, 
by  whom  the  judgment  of  the  referee  waa 
aflSrmcd,  and  she  prosecutes  this  appeal. 

It  appears  that  the  trustee  occupied  tlie 
premises  during  the  months  of  October  and 
November,  1699,  and  that  he  allowed  and 
Mrs.  Atkins'  claim  for  rent  the  rent 
which  accrued  for  the  months  of  October 
and  November,  under  the  current  leaae,  at 
the  rate  and  amount  of  the  notes  which  had 
been  pven  therefor.  The  appellant  insists 
that  the  trustee  was  without  right  or  inter- 
eat  to  contest  the  lien  of  the  opponent,  as  it 
was  claimed  in  her  proof  of  debt.  We  are 
clear  that  this  position  ia  not  well  taken. 
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By  tiie  express  terms  of  the  statute  the  trus- 
teia  la  selected  by  the  creditors.  By  thi 
clearest  implicatioa  he  represents  all  thi 
creditors,  and  ss  such  re  pre  seat  stive  has 
ail  interest  in  the  just  administration  of  the 
estate  which,  belongs  to  the  creditors.  More- 
over, this  right  is  axpresalj  recognized  ia 
the  sixth  paragraph  of  general  order  in 
bankruptcy  21  (32  C,  C,  A.  xxii.,  80  Fed. 
ix.},  which  has  itself  the  force  of  a  stat- 
ute, even  if  not  clearly  founded  on  the  t«zt 
of  the  statute,  which  we  think  it  is.  It  ap- 
pears to  give  the  trustee  precedence  even  of 
the  creditoi's,  for  the  langua^  is  that, 
"when  tlie  trustee  or  any  creditor  shall  de- 
sire the  re-es^am illation  of  any  claim  filed 
against  the  bankrupt's  estate,  be  may,"  etc. 
The  appellant  by  her  proof  of  debt  appears 
to  found  her  claim,  in  part  at  least,  on  the 
following  provision  in  the  lease:  "Should 
the  lessee  at  any  time  fail  to  pay  the  rent 
punctually  at  maturity  as  stipulated,  the 
rent  for  the  whole  unexpired  time  of  this 
lease  shall,  without  putting  said  lessee  in 
default,  at  once  become  due  and  exigible." 
In  her  alHdavit  in  support  of  her  claim  she 
contends:  "According  to  the  terms  of  said 
lease,  the  note  maturing  November  1-4, 
1890,  not  having  been  paid,  then  the  whole 
unexpired  amount  of  snid  lease  represented 
by  said  notes  becomes  due  and  eligible." 

At  the  date  of  the  adjudication  in  bank- 
ruptcy, and  at  the  date  when  the  debt  was 
proved,  there  had  been  no  default  in  the 
payment  of  rent  under  the  then  current 
lease,  or  any  violation  of  its  conditions  which 
ivould  render  the  notes,  or  any  of  them, 
given  for  the  rent  that  was  to  accrue  due 
and  exigible,  and  authorize  the  lessor  to  en. 
force  her  lieu  on  the  property  then  in  the 
leased  premises  for  the  payment  of  all  or 
any  one  of  the  rent  notes  given  and  held  un- 
der that  lease.  The  lease  does  not  provide 
in  express  terms  that  the  bankruptcy  of 
the  lessee  would  have  the  effect  to  mature 
the  notes  and  render  them  exigible.  The 
present  bankruptcy  act  has  no  direct  pro- 
vision on  this  subject.  The  bankruptcy  act 
of  1807  contained  this  provision:  "Where 
the  bankrupt  is  liable  to  pay  rent  or  other 
d(^t  falling  due  at  fixed  and  stated  periods, 
the  creditor  may  prove  for  a  proportionate 
part  thereof  up  to  the  time  of  the  bank. 
ruptcy,  US  if  the  same  grew  due  from  day 
to  day,  and  not  at  suph  fixed  and  stated 
perioiis."  [1*  Stat,  at  L.  617,  chap.  178] 
Section  19. 

No  such  provision,  or  its  equivalent,  ap- 
pears in  the  present  act.  Its  language  ap- 
plicable to  the  cu^e  we  are  considering  is 
that  debts  of  the  bankrupt  may  be  proved 
and  allowed  against  his  estate  which  are  a 
fixed  liability,  as  evidenced  by  a  judgment 
or  an  instrument  in  writing,  absolutely 
owing  at  the  time  of  the  filing  of  the  peti- 
tion against  him,  whether  then  payable  or 
not,  with  any  interest  thereon  which  would 
have  been  recoverable  at  that  date,  or  with 
a  rebate  of  interest  upon  such  as  were  not 
then  payable  and  do  not  bear  interest.  Sec- 
tion 63.  This  provision  has  not  yet  been 
construed  by  the  Supreme  Court,  nor,  as  far 
63  L.  R.  A. 


as  we  are  advised,  l^  any  one  of  the  circuit 
courts  of  appeals.  The  National  Bank- 
ruptcy News  reports  show  that  it  hoa  beea 
frequently  rul^  on  by  referees  in  bank- 
ruptcy, and  by  four  of  the  judges  for  dis- 
tricts in  other  circuits.  In  the  opinions  of 
the  referees  and  of  the  judges  of  the  courts 
of  bankruptcy,  just  referred  to,  there  is  », 
marked  unanimity  to  the  extent  that  rent 
to  accrue  in  the  future,  if  it  can  be  called 
a  debt,  is  a  contingent  one,  both  as  to  its- 
amount  and  as  to  its  very  existence,  and 
that  there  is  no  provision  in  the  act  of 
1808  which  allows  proof  of  such  debts.  In 
the  very  nature  of  the  case,  there  is  great 
diversity  of  view  as  to  theground  on  which 
this  ruling  is  placed,  "uio  opinions  and 
judgments  necessarily  have  relation  to  the- 
terms  of  the  contract  of  lease  out  of  which 
the  claim  for  future  rent  grew,  and  are- 
largely  controlled  by  the  particular  provi- 
sions of  the  respective  instruments.  Some' 
of  the  opinions,  however,  take  ground  broad 
enough  to  coi'er  the  subject,  without  refer- 
ence to  the  terms  of  leases  in  general  use. 
The  judge  for  the  district  of  Kentucky  in 
his  opinion  uses  this  language:  "The  court 
sees  no  way  to  avoid  the  conclusion  that  the- 
relstion  of  landlord  and  tenant  in  all  such 
cases  ceases,  and  amst  of  necessity  cease, 
when  the  adjudication  is  mode.  If  the  re- 
lation does  cease,  the  landlord  aft«rwards 
has  no  tensnt,  and  the  tenant  has  no  land- 
lord. At  the  time  of  the  adjudication  the 
bankrupt  is  clearly  absolved  from  ail  con- 
tractual relations  with  and  from  all  per- 
sonal obligations  to,  the  landlord  growing 
out  of  the  lease,  subject  to  the  remote  pos- 
sibility that  his  discharge  may  be  refused, 
— a  chance  not  worth  considering.  After 
the  adjudication  there  is  no  obligation  on 
the  part  of  the  tenant  growing  out  of  the 
lease.  He  not  only  owes  no  subsequent 
duty,  but  any  nttempt  od  his  part  to  exer- 

'  e  any  of  the  righta  of  a  tenant  would 
.ke  hiin  a  trespasser.  His  relations  to 
the  premises  and  to  the  contract  are  thence, 
forth  Uie  same  as  those  of  any  other 
stranger.  He  cannot  use  nor  occupy  the 
perniises.  No  obligation  upon  his  part  to  pay 
rent  can  arise  when  he  can  neither  use  nor 
occupy  the  property.  The  one  follows  the 
other,  and  it  stems  clear  that  no  provable 
debt,  and,  indeed,  no  debt  of  any  sort, 
igainat  the  bankrupt,  can  arise  for  future 

ent.  No  rent  can  accrue  after  the  adjudi- 
cation in  such  a  way  as  to  make  it  the  del^t 
of  the  bankrupt,  and  future  rent  has  not, 
;  anv  just  senflc,  accrued  before  the  adjudi- 
ition."  Re  Jf^ffcrtan.  9.1  Fed.  051. 
The  judge  of  the  court  for  the  eastern 
district  of  North  Carolina  seems  to  con- 
in  the  views  just  stated.  In  his  opin- 
ve  find  this  language;  "As  to  the  rent 
of  the  bank:  The  contractual  relations  be- 
ing terminated,  a  landlord  is  not  entitled 
'o  prove  a  claim  for  rent  against  a  bankrupt 
,fter  such  bankrupt  ceases  to  use  the  build- 
ing. The  relations  of  landlord  and  tenant 
are  severed  by  operation  of  the  bankrupt 
law.  The  trustee  of  his  estate  may.  after 
adjudication,  occupy  and  use  the  rented  or 
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Ie«»ed  premises  for  the  eBU,te;  but  under 
•uch  circuniBtoncea  it  would  be  chargeable 
to  the  estate,  not  as  rent  under  buikrupt'8 
eontraet,  but  u  cost  and  expenses  of  ad- 
ministering the  same."  Bray  v,  Cobb,  100 
Fed.  270,  2  N.  B.  N.  Rep.  .>88. 

Touching  the  langua^  above  quoted  from 
the  opinion  of  Judge  EvanH  (He  Jefferson, 
93  Fed,  961),  Judge  Lowell,  of  the  Masas- 
chusettB  district,  savB:  "With  all  respect 
for  the  learned  judge,  I  must  think  the 
abore  remarks  mode  somewhat  hastilj.  un- 
less they  are  to  be  taken  as  limited  to  the 
particuUi  lease  !n  question,  or  made  to  de- 
pend upon  some  peculiar  provision  of  the 
statutes  of  Kentucky.  Let  us  consider  an 
actual  example.  A  lease  recently  examined 
was  made  for  a  t«rm  of  several  hundred 
years,  upon  a  pajmient  of  ¥16,000  at  the  be- 
ginning of  the  term,  and  aubject  to  a  future 
rent  of  $1  a  year  if  demanded  by  the  lea- 
•aw-  Clearly  this  would  be  an  asset  of  a 
bankrupt's  estate  which  the  trustee  would 
almoat  certainly  elect  to  assume,  and  I  can 
ttnd  nothing  in  the  bankrupt  act  which 
would  terminate  the  lease  and  entitle  the 
landlord  to  possession.  Many  raci  sting 
ground  leases,  also,  would  certainly  be  as- 
sumed by  a  trustee  in  bankruptcy  of  the 
leasee,  and  it  would  be  unjust  to  hold  them 
terminated  by  the  adjudication.  It  follows, 
then,  that  the  lease  here  in  question  was  not 
determined  by  the  bankruptcy  of  the  lessee, 
but  only  by  the  re-entry  of  the  lessor."  [Aa 
ElU,  98  Fed.  968,  2  N.  B.  N.  Rep.  3S0.] 

The  actual  example  proposed  for  consid- 
eration by  Judge  Lowdl  is  a  leasehold  in 
form,  certainly,  but  it  appears  to  be  sub- 
stMitially,  in  fact,  a  purchase  of  the  free- 
bold  for  a  present  consideratitHi  paid  in  cash 
at  the  beginning  of  the  term,  and  to  have 
value  OS  an  asset  equal  to  the  current  mar- 
ket price  of  the  fre^old  in  the  premises  let. 
It  is  an  estate  with  such  an  inconsiderable 
burden  as  may  well  be  disregarded,  and,  as 
the  learned  judge  says,  clearly  this  would 
be  an  asset  Ot  a  bankrupt's  estate  which  .the 
trustee  not  only  would  almost  certainly 
elect  to  assume,  but  which  the  creditors,  or 
the  court  on  their  motion  or  on  its  own  mo- 
tioOi  would  compel  him  to  assume.  The 
doctrine  <d  election  to  which  be  refers 
sprung  out  of  the  state  of  the  law  in  bank- 
rupt^ as  it  was  at  an  early  time  in  Eng- 
land construed  by  the  common-law  courts. 
The  rule  as  then  announced  bos  been  greatly 
modified  in  England  by  statutes  passed  from 
time  to  time,  and  the  deciaitm  of  the  Eng- 
Uah  courts  on  theae  Tarious  statutes,  and 
the  decisions  of  the  stal«  courts  in  this 
country  on  the  various  insolvency  acts,  are 
more  interesting  than  helpful  in  our  effort 
to  construe  the  provision  of  onr  bankruptcy 
law  now  in  force.  Moreover,  the  question 
aa  to  the  effect  that  the  adjudication  in 
bankruptcy  has  on  the  relations  subsisting 
between  the  landlord  and  tenant,  while  it 
is  kindred  to  the  question  with  which  we 
are  dealing,  its  connection  therewith  is  by 
fi3  h.  R.  A. 


no  means  vital.  The  language  of  our  stat- 
ute afl'ecting  the  claim  nere  involved  re- 
quires that  the  debt  shall  be  a  Sxed  liabil- 
ity absolutely  owing  at  the  time  of  filing 
the  petition.  Under  the  insolvent  law  of 
the  state  of  Massacliiisetts  prior  to  the  stat- 
ute of  1870,  only  such  debts  [with  certain 
exceptions)  were  provable  as  were  "abso- 
lutely due"  at  the  time  of  the  first  publi- 
cation of  the  notice  of  issuing  the  warrant 
of  insolvency.  The  case  of  Boieditcli  v. 
Raymond,  14S  Mass.  100,  IS  N.  E.  2S5, 
shows  that  the  language  "absolutely  due" 
was  treated  as  exactly  equivalent  to  the 
language  "absolutely  owing,"  as  it  must  be, 
for  the  statute  provided  for  proving  d^tspay- 
able  at  a  future  date.  After  referring  to  nu- 
merous cases  in  which  it  had  been  held  that 
under  tJiat  statute  future  rent  to  accrue  un- 
der a  lease  in  which  the  insolvent  debtor 
is  lessee  cannot  be  proved,  it  is  said;  "The 
principle  of  these  cases  is  that  such  rent  is 
not  a  debt  absolutely  due  at  the  time  of  th» 
first  publication.  Tlie  lease  may  be  termi- 
nated by  the  eviction  of  the  lessee  or  other- 
wise, and  no  rent  may  ever  accrue  or  be- 
come due.  The  lessor's  claim  Is  a  CMitin- 
gent  one.  It  is  not  contingent  merely  as 
to  amount  but  the  very  existence  of  the 
claim  depends  upon  a  contingency"  referring 
to  Bordman  v.  Osbom,  23  Pick.  285. 
Further  on  in  the  opinion  it  is  said: 
"The  existence  of  any  debt  In  the  future 
depends  upon  contingencies,  and  therefore 
the  appellants'  claim  cannot  be  proved  un- 
der our  insolvent  law  prior  to  the  statute 
of  1870." 

In  the  lease  before  us  tiie  lessee  binds 
himself — "to  make  no  sublease,  aor  transfer 
said  lease  in  whole  or  in  part,  nor  use  the 
premises  for  any  other  purpose  than  that 
herein  contemplated,  without  the  written 
consent  of  the  lessor." 

And  again  it  declares:  "And,  should  the 
lessee  in  any  manner  violate  any  of  the  con- 
ditions of  this  lease,  the  lessor  hereby  ex- 
pressly reserves  to  himself  the  right  of  can- 
celing said  lease  without  putting  the  lessee 
in  default;  the  lessee  heret^  assenting  there- 
to, and  expressly  waiving  the  legal  notice  to 
vacate  the  premises." 

It  is  not  so  clear  that  this  leasehold  Is 
an  asset  of  the  bankrupt's  estate  which  the 
trustee  would  almoat  certainly  elect  to  as- 
sume, or  that  the  court  should  on  its  own 
motimi.  or  on  the  motion  of  creditors,  re- 
quire bim  to  assume.  Nor  is  it  quite  clear 
what  he  could  do  with  it  If  he  did  assume 
it;.  It  is  not  necessary  for  us  to  hold  that 
the  adjudication  in  bankruptcy  terminated 
this  lease  and  absolved  tLe  relations  be- 
tween the  landlord  and  the  tenant  thereby 
created,  nor  ii  it  necessary  or  prudent  to 
announce  in  advance  what  the  holdingsbould 
be  in  any  given  case  which  may  possibly 
arise.  We  therefore  content  ourselves  with 
announcing  that,  in  our  opinion,  there  was 
no  error  in  the  judgment  of  the  district 
court  rejerting  the  appellant's  claim. 

That  judgment  it  therefore  affirmed. 
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&nd  between  the  United  States  of  America 
and  ourselves  as  liquidated  damages,  and 
not  as  a  nenalty,  to  be  immediatel;  due  to 
tlie  Unitea  States  of  America  on  Uie  Ut  day 
of  April.  ISUi."  The  history  of  tbis  bond 
is  as  follows;  Ou  the  28th  dav  of 
April,  18D6,  defendant  in  error  invited 
propoaala  for  tbe  pifrcbase  and  removal  'of 
the  old  United  States  Custom-House  and 
Siibtreasur;  buitdinK  at  Chicago.  Eacli 
bidder  was  notified  that  "a  copy  of  the  ad- 
vertisement, general  instructions,  and  con- 
ditions, specifications,  accepted  proposals, 
and  letter  of  acceptance  of  proposal  will  be 
attached  to  and  form  a  part  of  the  formal 
bond  and  contract  to  be  executed  and  ap- 
proved." The  ChicHjfo  Ho  use- Wrecking 
Company,  one  of  the  plaintilTa  in  error,  be- 
came the  succp-sful  bidder,  and  on  the  26tb 
day  of  May,  I3!)(l.  entered  into  a  formal  con- 
trnet  for  the  purchase  of  the  building  and 
its  demolition  and  removal.  The  obliRn- 
tions  of  the  contract  on  tbe  part  of  the  Chi- 
cago House -Wrecking  Company  were  as  fol- 
lows: "That  the  party  of  the  srcond  part" 
covenants  and  agrees  to  and  with  the  party 
of  the  first  part  to  purchase  the  United 
States  Cuatom-Honse  and  Subtreasury  build- 
ing in  the  city  of  Chicago,  county  of  Cook 
and  state  of  Illinois,  including  extension, 
heating  apparatus,  elevators,  sidewalk  flag- 
f;ing,  lot  and  area  coping,  drainage,  water, 
pas,  and  other  piping,"  etc.,  and  to  remove 
the  same  from,  the  premises,  with  all  con- 
crete foundations,  foundation  walls,  coal 
vaults,  etc.,  and  all  dibris,  etc.,  and  to  leave 
the  site  clean,  in  strict  and  full  accordance 
with  the  specification  for  the  work,  tbe  ad- 
vertisement for  proposals,  dated  April  28, 
ISEIGi  general  instructions  and  conditions, 
the  proposal  dated  Ifay  16,  lg96,  addressed 
to  William  Martin  Aiken,  supervising  archi- 
tect, by  said  party  of  the  second  part,  and 
letter  dated  May  2e,  1806,  addressed  to  said 
party  of  the  second  part  by  C.  D.  Hamlin. 
acting  secretary  of  the  treasury,  accepting 
said  proposal,  "a  true  and  correct  copy  of 
each  of  which  said  papers  is  attached  here- 
to, and  is  hereby  made  a  part  of  this  con- 
tract." ''The  party  of  tbe  second  part  fur- 
ther covenants  and  agrees  .  .  .  that  the 
entire  work  shall  be  completed  to  the  full 
satisfaction  of  the  said  party  of  the  first 
pai-t  within  five  (5)  months  from  the  date 
of  the  approval  by  the  secretary  of  the  treas- 
ury of  the  formal  bond  hereto  attached." 
This    formal  bond,  which  was    for    $10,000, 
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A  stipulation  for  it  ecrlalti  nuni  «a  d»>n- 
BKe*  lor  rallnre  Co  comply  with  a  contract  to 
remove  a  buLldlnft  by  a  certain  time  wUL  be 
const  rued  as  n  peoaily  and  the  recovery  lim- 
ited to  Itie  dnmages  actually  sulfered,  al- 
though the  bond  expresBly  provides  that  the 
mm  named  Hhall  be  liquidated  damages,  sod 
not  a  penalty,  where  it  would  not  be  dlEBcult 
or  Impossible  to  esspbh  the  actual  damages 
from  (he  Icstlmony  glTcn,—cepe daily  under  a 
statute  which  jirovliica  thnt.  In  suits  torecover 
■  {iirreltuTv  whii'h  appears  by  default  or  con- 
f^salon  or  upon  demurrer,  the  court  shall 
render  Judgment  foe  so  much  aa  Is  due  ac- 
cording to  equity. 

(Febraary  12,  1901.J 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Il- 
linois to  review  a  Judgment  in  favor  of  plain- 
tiff in  an  action  upon  a  bond  given  to  se- 
cure the  prompt  performance  of  a  contract. 
Reversed. 


Statement  by  Bnnn,  District  Judge: 
The  facts  in  this  case  are  very  fully  and 
fairly  stated  in  the  brief  of  counsel  for 
plaintiUs  in  error  as  follows:  On  the  5th 
day  of  August,  1897.  the  defendant  in  er- 
ror instituted  an  action  in  debt  in  the  cir- 
cuit court  of  the  United  States  for  the  north- 
ern district  of  Illinois  against  the  plaintiUs 
in  error  herein  on  a  bond  executed  by  them 
to  the  defendant  in  error  for  $20,000,  and 
dated  the  2Sth  day  of  December,  a.  n.  189(1, 
and  conditioned  that  if  the  plaintiff  in  error 
the  "Chicago  House-Wrecking  Company 
shall  by  the  Ist  day  of  April,  1897,  complete 
in  each  and  every  particular  the  work  con- 
templated by  the  contract  dated  May  2C, 
1890,  and  do  and  perform  each  and  all  of 
the  covenants  therein  stipulated  by  said 
company  to  be  kept  and  performed,  then 
this  obligation  to  be  void;  otherwise,  to  be 
and  remain  in  full  force  and  virtue." 

There  was  a  further  recital  in  the  bond 
that  the  plaintiffs  in  error  "and  their  sure- 
ties arc  held  and  firmly  bound  unto  tbe 
United  States  of  America  in  the  sum  of 
$20,000,  lawful  money  of  the  United  States 
of  America,  computed  tJid  agreed  upon  by 

Note. — For  a  case  In  which  a  stipulation  Is 
beld  to  be  (or  stipulated  dBmages,  although  It 
uses  tbe  word  "penalty"  In  describing  It.  B«« 
Tode  V.  Gross  (N.  Y.)  13  L.  R.  A.  6S2. 

For  other  cases  sustaining  a  proylslon  for 
■tipniated  or  ll(|Uldated  damages,  see  also  Wll- 
helm  V.  Eaves  (Or.)  14  L,  R-  A.  20T :  Tennessee 
Mfg.  Co,  V.  James  (Tenn.i  IS  L.  R.  A.  211; 
WalUfl  Iron  Works  v.  Monmouth  Park  Asso.  (N. 
J,  L.)  19  L.  It.  A.  4Se:  J.  J.  Douglass  Co,  V. 
Minnesota  Transler  R.  Co.  (Minn.)  30  L.  R.  A. 
nao;  and  Pierce  v.  Southern  P.  Co.  (Cal.)  40 
I,.  R.  A.  350. 
S3  L.  R.  A. 


For  cHies  holding  tbat  the  provision  on  that 
subject  Is  a  penalty,  see  Carey  v.  Mackcy  (Me.) 
9  L,  R,  A,  113;  WllSlnson  v.  Collej  (Pa.)  26 
L,  R.  A.  114:  Kniti  t.  Rohblns  (Wash.)  28  L. 
It.  A.  676:  Meyer  v.  Esles  IMnss)  32  I,.  R.  A. 
283.  See  also  cases  In  notci  to  Hathaway  v. 
Lynn  (Wis.)  S  L.  R.  A.  Gfll.  and  King  Iron 
Rrldgo  &  MfB.  Co.  v.  St.  Louis  (C,  C.  E.  D.  Mo.) 


10  L.  I 


I.  S26, 


„  ,  e  for  act  permitted 
by  contract  as  distinguished  Irom  stipulsted 
damages,  see  Smith  T.  Bergeugren  (Mass.)  10 
L,  R.  A.  768. 
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but  wbich  was  not  lued  on  the  trial  of  tbie 
ca&e,  waa  approved  b;  the  then,  acting  secre-' 
tary  of  the  treasury  on  the  IStb  day  of  June, 
18H6.  Upon  the  approval  of  the  contmot 
and  bona  by  tiie  acting  secretary  of  the 
treasury,  plaintiff  in  error  the  Chicago 
House- Wrecking  Company  began  the  work  oE 
demolition  and  lemoval  of  the  building,  and 
bad  gotten  down  to  and  into  the  walls  of 
tbe  brat  story  when  it  became  evident  that 
tbey  could  not  complet£  tbe  work  within  the 
time  stipulated  in  the  contracL  An  exten- 
sion of  time  WHS  asked  by  plaintiffs  in  error, 
And  •p'antcd  liy  the  department,  until  tbo 
let  day  of  April,  18117;  and  on  the  28th  day 
of  December,  ISBti,  plaintiffs  in  error,  in 
compliance  with  the  Lerraa  of  said  extension 
of  time  to  April  1,  18B7,  executed  the  bond 
on  which  this  action  ia  brought.  At  the 
time  of  giving  this  bond  tbe  work  of  removal 
had  Dot  reached  the  cement  bed  or  founda- 
tion upon  which  the  building  rested,  aaii 
plaintiffs  in  error  had  no  knowledge  of  its 
actual  thickness,  except  as  they  had  been 
told  by  defendant  in  error  in  the  general  in- 
structions and  conditions  which  had  been 
promulgated  by  the  department  for  tbe  use 
and  guidance  of  bidders  in  making  their  pro- 
posals, and  afterwards  made  a  part  of  the 
contract.  These  general  instructiona  and 
conditions  under  the  bead  Foundations, 
stated  as  follows:  "The  building  rests  on 
a  continuous  mass  or  slab  of  concrete,  cov- 
ering tbe  whole  area  of  building,  and  vary- 
ing from  3'  6'  to  4'  B"  thick.  The  space  be- 
tween tbs  top  of  said  slab  and  under  side  of 
basement  floor  was  also  tilled  with  concrete. 
Louisville  and  White  Creek  cement  was  used 
for  tliifi  concrete."  These  general  instruc- 
tions and  conditions  contained  other  provi- 
sions. Under  the  subject  Requirements,  it 
wa«  staled  :  "Before  submitting  a  proposal, 
each  bidder  should-  make  careful  examina- 
tion of  the  specification  and  of  tbe  building. 
and  fully  inform  himself  as  to  quantity  and 
quality  of  the  materials,  and  the  work  to 
be  performed.  And,  should  his  proposal  be 
accepted,  he  will  be  responsible  for  any  and 
every  error  in  his  proposal  resuUing  from 
bis  failure  so  to  do,"  Under  tbe  subject 
t^xamining  Building,  it  was  stated:  "Fu.r- 
ties  intending  to  submit  bids  must  apply  to 
tbe  custodian  of  tbe  building  for  permission 
to  examine  the  same,  and'  for  such  other  in- 
formation aa  may  be  desired,  and  in  making 
uiid  examination  must  conform  to  the  di- 
rectioDs  of  the  custodian." 

On  February  24,  1898,  plaintiffs  in  error 
flied  a  plea  confessing  a  breach  of  the  bond, 
in  that  the  work  was  not  fully  completed 
before  tbs  1st  day  of  April,  1897,  and  set- 
ting up  in  avoidance  thereof  the  great  thick- 
ness of  tbe  concrete  foundations  in  excess  of 
the  thickness  as  given  in  the  general  instruc- 
tions and  conditions.  On  April  10,  1699, 
plaintiffs  in  error  filed  seven  other  pleas,  to 
the  following  effect,  namely:  The  first  plea 
being  tbe  sane  as  tbe  plea  filed  February  24, 
18B8,  except  confessing  in  more  precise  lan- 
guage the  failure  to  complete  tbe  work  en- 
tire by  April  1,  1897.     Tbe  second  pli 


ance  thereof  the  making  of  test  borings  In 
the  concrete  foundation  wherever  it  was  pos-  _ 
sible  to  do  so,  and  wherever  not  occupiea  by 
machinery,  pillars,  boilers,  etc.,  and  that 
tliis  extra  thickness  was  subsequently  discov- 
ered in  those  inaccessible  parts.  liie  third 
plea  confessing  the  breach,  and  setting  up  a 
delay  of  thirty  days  in  the  completion  of 
tlie  work  by  reason  of  tbe  supervising  archi- 
tect withholding  permission  for  that  length 
of  time  to  the  wrecking  company  to  remove 
the  granite  flagging  and  sidewalk  as  pro- 
vided in  the  contract.  The  fourth  plea  eon- 
leasing  the  breach,  and  alleging  that  the 
agents  and  oflicers  of  defendant  in  error  ex- 
ercising control  and  direction  over  the  work 
aided  and  assisted  the  oflicers  of  the  city  in 
retarding  the  progress  of  tbe  work.  Tlie 
fifth  plea  confessing  the  breach,  and  alli^- 
ing  that,  because  of  tbe  extra  thickness  of 
the  concrete  foundation,  it  was  necessary  to 
do  blafiting,  and  that  tbe  work  was  delayed 
in  its  completion  because  the  city  authori- 
ties of  the  city  of  Chicago  delayed  the  giving 
of  authority  to  make  such  blasting.  Tlie 
sixth  plea  confessing  the  breach,  and  set- 
ting up  B.  claim  in  the  luiture  of  set-off 
against  defendant  in  error  in  the  sum  of 
$i(!,953,  being  the  cost  of  removing  this  ex- 
tra thickness  in  tbe  concrete  foundation  in 
excess  of  the  thickness  given  in  the  general 
instructions  attached  to  and  loade  a  part  of 
the  contract.  Tlie  seventh  plea  confessing 
the  breach,  and  setting  up  the  request  of  the 
defendant  in  error  that  the  sidewalk  flag- 
ging be  left  on  the  ground,  to  be  used  in  the 
new  building.  On  May'2S,  1399,  an  amend- 
ment was  tiled  to  the  fourth  plea,  allying 
that  after  waiting  a  reasonable  time  for  per- 
mission from  the  supervising  architect,  to 
remove  the  granite  flagging  and  sidewalk, 
and  not  having  received  same,  they  proceeded 
to  remove  the  same,  and  were  hindered  by 
the  officers  and  servants  of  defendant  in  er- 
ror in  doing  so;  also  an  additional  plea  set- 
ting up  a  set-off  for  $10,000  expended  in  re- 
moving the  additional  thickness  of  concrete 
subsequently  discovered. 

Upon  the  trial  of  the  case,  plaintiffs  in 
error,  in  open  court  and  to  the  jury,  admit- 
ted the  breach  of  the  bond,  in  that  they  did 
not  complete  tbe  demolition  and  removal  of 
the  building  in  question  by  the  1st  day  of 
April,  1897,  and  moved  the  court  that,  Hav- 
ing admitted  tbe  issues,  the  burden  of  proof 
be  adjudged  to  be  on  them,  and  they  be  en- 
titled to  open  and  close  the  case  in  the  in- 
troduction of  testimony  and  argument  to  the 
jury.  The  motion  was  refused,  and  an  ex- 
ception taken  by  the  plaintiff  in  error. 
Counsel  for  defendant  in  error  then  intro- 
duced in  evidence  the  bond  sued  on,  the 
original  contract  marked  "Plaintiff's  Ex- 
hibit B,"  together  with  the  exhibits  attached 
thereto,  one  of  which  was  the  general  in- 
structions and  conditions.  Here  counsel  for 
the  plaintiff  (defendant  in  error)  stated  to 
the  court  that  if  it  is  admitted  that  the 
work  was  not  completed  according  to  con- 
tract OD  the  Ist  day  of  April,  1897,  tbe  plain- 
tiff would  not  call  any  witnesses  and  would 
close  its  case,  and  thereupon  it  was  admit- 


1S4 


Uhitkd  tJTATue  CiBODiT  Coubt  of  Apfbaia 


ted  Id  open  court  hy  counael  for  the  defend- 
ant (here  plaintiffs  in  error)  that  the  con- 
tract referred  to  in  the  bond  sued  on  in  this 
case  was  not  completed  on  the  1st  day  of 
April,  18S7,  a«  reqnired  by  the  contract,  and 
that  this  admission  should  be  taken  aa  "" 
(lence  and  proof  of  that  fact.  This 
eluded  the  testimony  on  the  part  of  the 
plaintiff.  Thereupon  plaintiffs  in  error  '— 
dered  witnesses  and  offered  proof  of  the 
ioue  pleas  set  up  in  their  answer,  which  te«- 
timony  was  excluded  by  the  court  on  objec- 
tion bf  counsel  for  defendant  in  error,  and 
cKception  wae  taken  to  the  court's  ruling. 
Counsel  for  plaintiff  in  error  also  offered  to 
show  by  the  witnesaeE  that  the  wrecking 
company,  having  obtained  the  extension  of 
time  and  given  the  bond  required  therefor, 
continued  to  prosecute  the  work  of  removal 
of  the  building  and  the  performaiice  of  the 
various  items  in  connection  therewith 
raerated  in  the  contract;  that  after  a  i 
the  walls  of  the  building  were  removed,  and 
the  work  of  blasting  and  removing  the  con' 
Crete  foundation  was  begun;  that  it  wai 
then  discovered  tor  the  first  time  that  the 
is  or  slab  under  the  outer  walls 


the  boiler  and  engine  room,  and  other  pli  ... 
occupied  by  heavy  machinery,  had  a  thick- 
ness of  from  7  to  12  feet,  and  contained  an 
excess  of  aiiout  14,600  cubic  yards  over  whnt 
would  be  contained  in  the  dimensions  fur- 
nished "bj  the  government  under  the  subject 
Foundations.  This  testimony  vrae  likewise 
excluded  by  the  court,  and  exceptions  taken. 
It  was  further  offered  to  be  proved  that  the 
wrecking  company  continued  to  prosecute 
the  work  of  its  removal,  notwithstanding  the 
fact  that  it  was  apparent  the  work  could  not 
be  completed  within  the  period  of  the  exten- 
sion; that  after  April  1,  1897,  which  was  the 
expiration  of  the  extension  period,  the 
wrecking  company  continued  the  work  of  re- 
moval with  the  full  knowledge  and  acquies- 
cence of  the  government,  and  completed  the 
work  about  the  14th  day  of  June,  1897 ;  that 
the  quBtitity  of  extra  material  to  removed 
from  this  cement  foundation  was  about  15,- 
SOO  cubic  yards,  and  the  extra  cost  of  its  re- 
moval was  about  11116,600;  that  during  all 
of  thh  time,  from  the  1st  day  of  April  until 
the  14th  day  of  June,  the  government  per- 
mittod  the  wrecking  company  (o  go  on  ex- 
pending large  sums  of  money  to  remove  this 
pxtrn  concrete  and  finish  tJie  work,  accepted 
the  results,  and  received  the  benefits  there- 
of. Thi?  offer  the  court  also  excluded  upon 
objection  by  counnel  for  defendant  in  error, 
and  exceptions  were  duly  taken.  Testimony 
wae  also  offered  to  show  that,  but  for  this 
extra  thickness  in  the  concrete  foundation, 
the  work  would  have  been  completed  by 
April  I,  1807;  but  this.  too.  waa  excluded. 
It  was  further  offered  to  be  shown  by  the 
witne^iB  James  C.  Rankin,  who  waa  the  su- 
pervising architect  for  the  United  .States 
government  in  the  original  erection  and  con- 
Btnrction  of  this  building  in  the  years  1S88, 
18(19,  1870,  and  1871,  that  the  original  plan-i 
and  spcciiications  of  this  building  eontem- 
fi3  L.  K.  A. 


plated  making  tha  concrete  fonadation» 
about  4  feet  thick,  but  that  varioui  local 
conditiMiB  necessitated  making  it  much 
thicker.  The  same  teitimony  waa  offered 
by  the  witness  Qamsey,  an  architect  who 
was  associated  with  the  architect  Rankin  in 
the  erection  of  the  building;  also  that  the- 
concrete  under  the  columns  and  outer  wb1I» 
waa  in  excess  of  7  feet  in  thickness;  that  lat- 
er on  concrete  pieces,  or  buttresses,  were  put 
down  on  the  outaide  of  the  walls  to  strength- 
en them;  that  these  pieces  were  put  down  12' 
feet  below  the  surface  in  many  places,  and 
the  thickness  of  the  concrete  under  the  outer 
walls  and  pillars  was  as  much  as  9  feet  in 
thickness.  All  of  which  testimony  the  court 
excluded.     The  court  also  refused  to  permit 

Slaintiffs  in  error  to  show  that  they  wer« 
elayed  in  the  completion  of  the  work  by 
reaabn  of  the  conduct  of  the  ci^  auth<»itie» 
in  withholding  permission  to  do  the  neces- 
sary blasting  lio  remove  the  concrete  founda- 
tion, and  that  they  were  also  delayed  by  the 
officers  and  agents  of  the  government,  who 
refused  them  permission  to  remova  tha  gran- 
ite flagging  and  sidewalk  at  the  proper  tini» 
in  the  progress  of  the  work.  All  the  rulinga 
of  the  court  were  made  upon  the  theory  that 
the  bond  sued  upon  was  a  bond  for  liqui- 
dated damages,  and  that  the  amount  there- 
of became  due  as  a  debt  upon  the  failure  b> 
fully  complete  the  work  by  April  1,  1897. 
The  action  was  defended  on  the  theory  that 
the  bond,  notwithstanding  the  recitals  on  itn 
face,  was  in  fact  and  in  law  a  penal  bond, 
and  that,  under  !  9B1  of  the  Revised  Stat- 
utes of  'he  United  States,  the  recovery  must 
be  limited  to  such  sum  "as  is  due  according 
to  equity."  The  court  said :  "It  is  a  mat- 
ter of  law  here.  I  passed  upon  all  the  pointa 
you  suggested.  There  is  no  use  wasting  any 
more  time."— and,  after  refusing  the  instruc- 
tions requested  by  plaintiffs  in  error,  direct- 
ed the  jury  to  find  against  them  "for  th» 
total  sum  of  $20,000"  and  "to  aseess  the  dam- 
ages at  tlie  sum  of  $20,000"  which  waa  ac- 
cordingly done:  and  the  court,  after  overrul- 
ing a  motion  for  a  new  trial,  entered  judg- 
ment ujion  the  verdict 

Argued  before  Woods  and  Jenkins,  Cir- 
cuit .Judges,  and  Sunn,  District  Judge. 

Wcasrt.  Oharlei  H.  Aldrloh  and  John 
B.  BradT  for  plaintiffs  in  error. 

Ifr.  8.  H.  Betlie*,  for  defendant  in  er- 

This  is  not  a  praal  bond.  It  was  given 
for  liquidated  damages.  The  damages  were 
uncertain  and  indefinite,  and  it  is  and  wak 
impossible  to  determine   what  the  damages 

1  Sutherland,  Damages,  8d  ed.  SS  286, 
200-293 ;  1  Sedgw.  Damages,  8th  ed.  S!  405- 
407,  410.  419:  Hrnnessy  t.  Uctzger,  152  III. 
514,  33  N.  E,  1068:  Bark  t.  Dunn,  55  lit. 
App.  20;  Harrit  v.  Miller,  6  Sawy.  319,  11 
Fed.  122;  Trxas  £  St.  L.  R.  Co.  v.  RMst,  19 
Fed.  241:  Li/nde  v.  Thompson,  2  Allen,  456; 
Hall  \.  Cro'wlri/,  G  Allen,  304,  81*Am.  Dee. 
74.5;  Wolf  V.  Des  Moines  d  Ft.  D.  R.  Oo.  64 
Iowa,  380,  20  N.  W.  481 ;  Qei/rer  v.  Western 
Uaryiand  U.  Co.  41  Md.  4;  Clark  t.  Barnard, 
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108  U.  S.  460,  27  L.  ed.  787,  Z  Sup.  Ct.  Rep. 

878. 

Xliis  principle  applies  ia  casea  of  public 
buildings  aud  works  where  a  public  policy 
or  intercHt  Bupervenes. 

Clark  V.  Bai-nard,  108  U.  S.  436,  27  L.  ed, 
7S0,  2  Sup.  Ct.  Rep.  B78;  5  Decisious  Comp- 
troller of  Currency,  1898,  1899,  p.  315;  Ma- 
loae  V.  I'hiladelphia,  147  P*.  41fl,  23  Atl. 
ii28. 

There  wae  not,  uid  could  not  be,  part  per- 
formance within  the  time,  BJid  completion 
of  the  irork  after  the  time,  with  the  acqui- 
eatwnce  of  the  defendant  in  error,  the  United 
States.  The  government  was  not,  and  could 
not  be  eatop]^  by  the  acquiescence  of  its 
oilRcerB.  evrai  if  there  waa  a  completion  of 
the  work  at  any  time. 

Taylor  v.  Maraell^,  1  Woods,  302,  Fed, 
Cas.  No.  13,797;  Mechem,  Pub.  Off.  It  828, 
830,  837,  838. 

Oil  petition  for  rehearing. 

Damages  provided  for  in  this  kind  of  a 
eaae  under  this  bond  were  properly  to  be  eoU' 
tidered  liquidated  danutgea  because  they 
were  indefuiite  and  uncertain,  and  because 
a  public  interest  or  polii^  aupervened. 

Clark  V.  Barnard,  108  U.  S,  438,  27  L.  ed. 
780,  8  Sup.  Ct  Rep.  878;  Ualone  v.  Philor 
Mphia,  147  Pa.  416,  23  Atl.  628;  5  Deci- 
sions ComptToller  of  Currency,  1898,  1899, 
p.  315. 

The  ease  at  bar  Is  clearly  distinguished 
from  Haat  Moline  Co.  v.  Weir  Plow  Co.  37 
C.  C.  A.  62,  05  Fed.  250.  In  the  case  at  bar, 
patdie  interest  or  policy  supervened.  The 
case  of  Eaa't  Moline  Co.  v.  Weir  Plow  Co. 
was  not  such  a  case.  That  was  a  case  be- 
tween corporations.  In  it  there  was  a  num- 
ber of  stipulations  to  be  perfoimed  of  vary- 
ing dq^ees  of  importance,  for  the  breaeh  of 
some  of  which  Uie  damages  were  readily 
ascertainable,  while  in  the  case  at  bar  there 
waa  but  one  stipulation  to  be  performed,  and 
that  was  that  Uie  work  should  be  completed 
on  May  20,  18U7. 

B«>m,  District  Judge,  delivered  the  opin- 
ion of  the  court : 

We  think  it  wa«  error  to  direct  a  verdict 
for  the  full  amount  of  820,000,  the  amount 
named  in  the  bond,  without  requiring  evi- 
dence of  actual  damages  sustained.  Such  a 
claim  would  seem  to  savor  mot'e  of  the 
pound  of  fiesh  and  "due  and  forfeit  of  my 
bond"  rule  than  of  the  spirit  of  modem  equi- 
ty. Tlnleas  it  be  clear  that  the  case  is  one 
where  it  would  be  difficult  or  impossible  to 
assess  the  actual  damages  from  testimony 
given,  the  court  should  construe  the  amount 
named  in  the  bond  or  contract  as  a  penalty, 
although  the  parties  have  chosen  to  call  it 
"Etjpniated  damages."  It  ia  a  general  rule 
that,  where  the  contract  provides  for  the 
payment  of  a  large  sum  of  money  upon  the 
failure  of  the  party  to  pa;  a  smaller  aum, 
the  amount  named  as  damages  will  be  con- 
strued as  a  penalty,  although  called  "stipu- 
lated dainagea."  lliia  ia  not  because  the 
contract  to  pay  money  ia  essentially  differ- 
mt  from  a  ctnitTBct  to  perform  woric  or  la- 
bor or  to  do  any  other  taing,  biit  because  the 
MLR.  A. 


actual  damages  are  capable  of  assessment; 
and  the  rule  is  just  tue  same  in  all  cases 
where  the  actual  damages  can  be  assessed 
from  testimony.  The  parlJes  cannot,  by 
calling  the  sum  mentioned  "stipulated  dam- 
ages," change  what  is  essentially  a  penalty 
intended  to  secure  the  performance  of  the 
contract  into  damages,  bo  take  the  place  of 
the  damages  actually  sustained. 

The  ReVised  Statutes  of  the  United  States 
(!  961)  provide:  "In  all  suits  brought  to 
recover  the  forfeiture  annexed  to  any  arti- 
cles of  agreement,  covenant,  bond,  or  otber 
specialty,  where  the  forfeiture,  breach,  or 
no  It  performance  appears  by  the  default  or 
confession  of  the  defendant  or  upon  demur- 
rer, the  court  shall  render  judgment  for  the 
plaintiff  to  recover  so  much  as  is  due  accord- 
ing to  equity.  And  when  the  sum  for  which 
judgment  ^ould  be  rendered  is  uncertain,  it 
shall,  if  either  of  the  parties  request  it,  be 
aai^essed  by  a  jury." 

This  rule  Congress  has  provided  for  tbe 
guidance  of  the  Federal  courts  in  all  cases 
where  it  is  applicable.  It  is  just,  benign, 
and  equitable,  while  the  rule  which  the 
court  has  applied  in  tiie  case  at  bar  seems 
harsh,  inequitable,  and  quite  unnecessary. 
Aside  from  the  above  etalute,  which  deHnes 
the  attitude  of  the  government  towards 
theee  cases,  and  prescri^  the  rule  it  is  will- 
ing to  abide  by,  we  think,  under  the  more 
recent  adjudications  of  the  courts,  both  in 
this  country  and  in  England,  the  $20,000 
menUoned  in  the  bond  in  this  case  should  be 
construed  as  a  penalty,  rather  than  as  stipu- 
lated damages  to  be  recovered  upon  anyslight 
breach  of  the  contract,  when  nominal  dama- 
ges or  email  actual  damages  to  be  assessed  by 
the  jury  would  satisfy  the  conditions  more 
justly  and  equitably.  If  tbe  parties  could 
at  will  change  what  is  essentially  a  penalty, 
and  properly  intended  to  enforce  the  obliga- 
tions of  the  contract,  into  stipulated  dama- 
ges, it  could  be  done  in  any  case,  although 
the  damages  might  be  either  nominal  or  eas- 
ily assessable.  Take  the  case  at  bar.  When 
found  that  the  work  of  removal  could  not  be 
completed  by  the  time  named,  the  parties  en- 
tered into  an  agreement  extending  the  time 
sei'erai  months,  to  April  1st.  At  the  Ume  of 
giving  the  bond  in  suit,  and  when  the  time 
was  niua  extended,  the  work  of  removal  had 
not  reached  the  cement  bed  or  foundation 
upon  which  the  whole  building  rested,  and 
which  has  been  the  prime  obstacle  to  the 
performance  of  the  job.  When  thia  cement 
foundation  was  reai^ed  it  was  found,  or  at 
least  it  was  so  alleged,  to  be  much  thicker. — 
more  than  twice  as  thidc  in  places  as  the 
government  proposals  and  echedules  bad  giv- 
en out.  lliis,  it  waa  claimed,  caused  great 
delay  and  an  extra  expense  of  some  $16,500. 
Can  it  be  just,  or  really  supposed  to  have  en- 
tered into  the  contemplation  of  the  parties, 
that  under  such  circumstances,  arising,  prob- 
ably, without  any  expectation  or  anticipa- 
tion of  either  party,  if  the  completion  of  tlia 
work  was  delayed  for  a  single  hour  or  day 
beyond  the  1st  of  April,  that  the  wrecking 
company  should  pay  the  sum  of  $20,000!  Or 
if   taa   work   were  completed   by   the   time 
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named,  except  a  few  yards  of  excavBtioii  in 
the  cement  iDundation,  or  the  clearing  away 
of  a  little  rubbish,  which  could  be  accom- 
plished in  a  tew  hours  or  days,  and  the  ex- 
pease  easily  estimated,  tbat  t^e  like  punish- 
roent  ehould  follawT  Such  a  rule,  if  sup- 
ported by  law,  certainly  doea  not  seem  U> 
comport  with  the  more  benign  and  beneficent 
rule  of  the  statute  above  quoted,  or  the  plain 
principles  of  equity  and  fair  dealing.  Ac- 
cording to  the  construction  placed  upon  the 
contract,  the  same  measur;  of  damages 
would  apply   it  the  wrecking   company   re- 

Juired  one  day  or  six  months  beyond  the  time 
xed  to  complete  the  work.  Such  consider- 
ations, we  thiolc,  go  to  show  that  the  amount 
named  should  be  construed  as  a  penalty. 
There  is  no  complaint  that  the  wrecking 
company  did  not  complete  the  job.  The  only 
complaint  is  that  it  ran  a  little  beyond  the 
time  fixed.  Saying  nothing  about  the 
claimed  right  of  the  cconpany  to  recover  of 
the  government  the  extra  expense  of  $16,- 
600  incurred  in  the  removal  of  tJie  cement 
foundation,  is  there  anything  unreasonable 
in  the  claim,  in  case  it  be  true  that  there  was 
this  difference  between  the  actual  facte  In 
regard  to  the  thickness  of  the  cement  and 
the  representations  in  the  government  sched- 
ules upon  which  the  bid  was  made,  t^at  this 
vrauM  form  a  reasonable  excuse  for  not  com- 
pleting the  work  by  the  very  day  named  in 
the  contract!  Or  suppose  it  be  true,  as 
claimed,  that  the  company  was  hindered  and 
delayed  in  the  work  by  the  action  of  the  gov- 
ernment officers  having  the  matter  in 
eharge;  is  there  anything  unreasonable  in 
the  clnim  that  this  would  form  a  good  excuse 
for  delay!  A  similar  question  has  recently 
twice  been  before  this  court,  particularly  in 
Ea4t  »oU7ie  Co.  v.  Weir  PUjio  Co.  37  G.  C. 
A.  62,  95  Fed.  250,  where  the  question  was 
gone  into  more  or  less  exhaustively,  and  the 
decisions  reviewed.  That  case  grew  out  of 
a  contract  for  the  removal  of  the  plow  com- 
pany's factory  from  Monmouth,  Illinois,  to 
a  point  near  Fort  Byron  Junction,  where  the 
plaintiff  company  owned  real  estate  it  de- 
sired to  enhance  in  value  and  to  place  upon 
the  market.  The  contract  contained  various 
stipulations  of  varying  degrees  of  import- 
ance, with  this  provision  as  to  damages: 
"It  is  hereby  mutually  agreed  by  and  be- 
tween the  parties  hereto  that  the  measure  of 
damages  for  the  default  of  either  party  to 
carry  out  this  agreement  shall  be  (60.000, 
lees  such  sums  as  may  have  been  paid  by 
either  party  to  the  other." 

The  plaintitr  sought  to  recover  the  $50.- 
000  as  stipulated  damages,  and  the  defend- 
ant made  the  same  claim  against  the  plain- 
tiff, by  way  of  connterclaim.  No  proof  of 
damages  was  offered  by  either  party,  and  the 
court  held  that  nrather  party  could  recover 
the  ^60,000.  which  the  court  construed  as  a 
penalty.  The  opinion  in  that  case  will  ob- 
viate the  necessity  of  any  very  extended  re- 
view of  the  authorities  in  the  case  at  bar. 
Still,  a  brief  reference  to  some  of  the  leading 
adjudications  contained  in  the  brief  tor 
plaintiff  in  error  may  not  be  inappropriate. 
In  (I'ajf  ilfg.  Co.  t.  Camp,  13  C.  C.  A.  137, 
63  L.  R.  A. 


23  U.  S.  App.  134,  06  Fed.  794,  it  was  pro- 
vided in  the  contract  that  "the  sum  of  $6,- 
000  is  now  hereby  estimated,  assessed,  and 
accepted  between  the  parties  hereto  as  liqui- 
date damages  to  be  paid  by  the  parties  of 
the  second  psrt  unto  the  party  of  the  first 
part,  which  the  parties  of  the  second  part 
hereby  declare  to  be  due,  and  promise  and 
bind  themselves  to  pay  unto  said  party  of 
the  first  part,  or  to  its  assigns,  immediately 
upon  the  termination  or  annulment,  or  dec- 
laration of  the  termination  or  annulment,  of 
this  contract  by  the  party  of  the  first  part 
for  any  of  the  causes  or  reasons  herein  set 

Upon  this  clause  in  the  contract  the  court 
saj's:  "Is  this  sum  of  tS.OOO  inserted  as  > 
penalty  or  as  liquidated  damages?  'Upon 
this  subject,'  says  Judge  Deady  in  Harris  v. 
Uiller,  0  Sawy.  310,  H  Fed.  US,  'the  law 
is  peculiar,  and,  instead  of  giving  effect  to 
the  contract  of  the  parties  according  to  their 
intentions,  it  assumes  to  ccntrol  them  ac- 
cording to  its  standard  of  justice.'  In  a  note 
to  Spencer  v.  Tilden.  5  Cow.  144,  it  is  said : 
'This  doctrine  which  converts  damages  ap- 
parently stipulated  or  fixed  by  the  partie» 
into  a  penalty  came  from  Uie  civil  law 
through  the  court  of  chancery,  and  has  at 
length  obtained  a  firm  hold  in  the  courts  of 
common  law.  It  is  obvious  that,  in  order  to 
enforce  it,  courts  must  disregard  the  particu- 
lar expressions  of  the  parties;  for  the  mo- 
ment we  agree  that  a  party  may.  by  callinx' 
a  real  penalty  liquidated  damages,  or 
throwing  it  in  ibe  form  of  an  alternative  in 
a  contract,  or  substituting  its  payment  tor 
some  speeifled  default,  secure  the  whole  to 
himself,  without  regard  to  the  real  damages. 
we  bring  bade  the  oppressive  rule  of  the  com- 
mon law.  The  griping  creditor  will  always 
use  the  particular  form  or  phraseology  of 
contract  which  will  secure  him  his  pound  of 
fiesh  unless  the  courts  interfere  in  all  eosea. 
and  tell  him  that,  from  the  very  nature  and 
essence  of  his  bond,  whatever  he  claims,  and 
in  whatevpr  shape,  or  upon  whatever  foot- 
ing, if  it  be  in  truth  plainly  beyond  the  legal 
amount  of  damsges,  so  far  it  shall  be  no 
more  than  nominal.'  "nie  rule  laid  down  in 
Hnr(ori  V.  Qlovrr,  Holt,  N.  P.  43.  45.  isi 
When  a  sum  of  mon^.  whether  in  the  name 
of  a  penalty  or  otJierwise,  is  introduced  in  ft 
covenant  Sr  agreement  merely  to  secure  the 
enjoyment  of  a  collateral  object,  the  enjoy- 
ment of  the  object  is  considered  the  princi- 
pal intent  of  the  deed  or  contract,  and  the 
penalty  as  accessory,  and  therefore  only  to 
secure  the  damages  really  incurred.'  The 
fact  that  the  parties  speak  of  it  as  liquidat- 
ed damages  is  not  conclusive.  Lampman  v. 
Cochran,  IB  N.  Y.  276.  .  .  .  'The  sub- 
ject-matter of  the  contract  and  the  intention 
of  the  parties  are  the  controlling  guides.  If, 
frMn  the  nature  of  the  agreement,  it  is  clear 
that  any  attempt  to  get  at  the  actual  dam- 
age would  be  difBcult,  if  not  vain,  then  the 
courts  will  incline  to  give  the  relief  which 
the  parties  have  agreed  to.  But  if,  on  the 
other  band,  the  contract  is  such  Utat  the 
strict  construction  of  the  phraseoloxy  would 
work  absurdity  or  oppression,  the  use  of  tbe 
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teim  "l[quid&ted  damages"  will  not  prevent 
the  court  from  inquiring  into  the  actiuJ  in- 
jurj  tuBtained,  and  doing  justice  between 
the  parties.'  2  Sedgw.  Damages,  7th  ed.  p. 
Z99;  Pom.  Eq.  Jur.  S  433." 

Id  the  cose  of  Bignall  t.  Oovld,  119  U.  S. 
4B5,  30  L.  ed.  491,  7  Sup.  Ct.  Rep.  294,  the 
language  of  the  bond  sued  upon  waa,  "in  the 

f^iml  sum  of  $10,000,  liquidated  dajn&gea." 
ostice  Gray,  in  delivering  the  opinion  of 
the  court,  said:  "Bj  the  rules  now  eat«b- 
liihed,  at  law  aa  well  an  in  equity,  the  sum 
of  {10,000,  named  in  tiiis  bond,  is  a  penalty 
only,  and  not  Iiquida.ted  damages.  As  ob- 
served by  Lord  Tecterden  in  a.  similar  case: 
'Whoever  framed  this  agreement  does  not 
appear  to  have  had  any  very  clear  idea  of 
tae  distinction  between  a  penalty  and  liqui- 
dated damages,  for  the  sum  in  question  is 
dcHribed  in  the  same  sentence  as  a  peaal  sum 
and  as  liquidated  damages.'  Daviea  t.  Pen- 
Ion,  6  Bam.  A  C.  216,  222,  9  Dow.  &  R.  360, 
376." 

The  subject  of  liquidated  damages  is  fully 
and  exhaustively  considered,  and  what  we 
eonsider  tbe  true  rule  laid  down,  in  19  Cent. 
L.  J.  284,  aa  follows:  "But  if  tbe  court, 
after  a  thorough  inspecUon  of  the  contract 
in  all  its  provisions,  and  consideration  of  its 
subject- matter,  and  all  its  surrounding  cir- 
cumstances, the  ease  or  difficulty  of  measur- 
ing tbe  breach  in  damages,  the  situation  of 
Uie  pa.rties,  and  the  usages  to  which  they 
may  be  understood  to  refer,  from  the  whole, 
decide  that  equity  and  good  couscjenoe  re- 
quire that  such  sum  shall  be  treated,  not  as 
liquidated  dajnagcs,  but  as  a  penalty  pro- 
vided to  secure  tbe  due  performance  of  the 
■ct,  and  therefore  subject  to  the  chancery 
powers  of  equity  courts,  or  the  statutory 
powers  of  common-law  courts,  they  will  bo- 
tray  no  hesitation  in  doing  so,"  citing  Peine 
V.  Weber,  47  111.  43;  Lov  v.  Nolte,  16  111. 
475,  477 ;  iZofcn  v.  Horstman,  12  Bush,  249 ; 
Foley  V.  McKeegan,  4  Iowa,  1,  66  Am.  Dec. 
107;  Williaina  v.  Oreon,  14  Ark.  315,  321; 
DtrinW  V.  Broirn,  G4  Me.  468,  471;  Betu-den 
1.  Smith.  II  Rich.  L.  654,  556;  Orastelli 
I^itdcn,  11  Ohio  St  349,  301;  Reynolds 
Brid>ie.  6  El.  &  Bl.  545;  McPhee  v.  WiUon, 
25  it.  C.  Q.  B.  169,  172;  Magee  v.  Lavell,  L. 
R.  9  *.;.  P.  107,  115:  Beale  v.  Hayea,  5  Sand. 
fi40;  Hoag  v.  McCinni*,  22  Wend,  163,  105; 
auiiK  V.  Vail,  7  Phila.  422,  2  Brewst.  (Pa.) 
342:  PerhinM  v.  Lyman,  11  Mass.  70,  81,  fl 
km.  Dec.  1 58 :  Hodges  v.  King.  T  Met.  583 ; 
Dakin  v.  TTilltnnw,  22  Wend.  201 ;  Chanxber- 
lain  V.  Cajlet/,  IIN.H.  234;  Hosmer  \.  True,- 
19  Barb.  106;  Strecper  v.  Willlamt,  48  Pa. 
450:  Curry  v.  Larer,  7  Pa.  470,  49  Am.  Dec. 
486 :  Ctuking  v,  Dretc,  97  MaHS.  445 :  Lind- 
Ktij  V.  An^siey,  23  N.  C.  (1!  Ireii.  L.)  186; 
Homaker  v.  Schroers,  49  Mo,  406 ;  Hise  v. 
Foiler.  17  Iowa,  23;  Biyong  v.  Tyson.  75  Pa. 
157;  Colicell  V.  Foulks,  30  How.  Pr.  306, 
320;  Fisk  V.  Gray.  11  Allen,  132;  Wallia  v. 
Carpenter,  13  Allen,  19;  Lord  v.  GaddU,  9 
Iowa,  203. 

Again,  the  author  says:  "The  leading 
case  upon  the  second  branch  of  the  rule  just 
stated  is  Kcmile  v.  Farren,  0  Bing.  141, 
Though  it  has  been  questioned  and  repudl. 
-i;  L.  R.  A. 


ated  hj  soma  courts  as  an  attempt  to  male* 
a  contract  for  the  parties  in  derogation  of 
their  own,  aa  an  unjustifiable  interference 
with  tJie  freedom  of  action  of  competent  per- 
sons, it  has  withstood  all  hostile  criticism, 
and  the  array  of  cases  which  ha,ve  cited  it 
with  approval  and  followed  it  is  a  standing 
voucher  for  the  It^c  of  its  decision.  An  ac- 
tor made  a  contnut  not  to  play  for  five  sea- 
sons with  any  one  but  the  obligee,  and  the 
latter  promised  to  pay  the  former  £3  10<. 
each  night,  and  some  other  small  expenses. 
The  bond  provided  that,  if  either  party 
should  violate  any  of  such  promises,  he 
should  forfeit  to  the  other  the  sum  of  £1,- 
000,  not  by  way  of  penalty,  hut  as  and  by 
way  of  liquidated  dunages.  As  a  strict 
adherence  to  this  language  would  have  made 
the  employer  liable  in  the  sum  of  £1,000  for 
a  neglect  to  pay  one  single  night's  stipend, 
me.  £3  10*.,  the  damages  from  the  nonpay- 
ment of  which  would  be  too  slight  for  notice, 
and  as  there  was  nothing  to  indicate  that 
this  result  was  to  be  excluded,  but,  on  the 
other  hand,  the  clause  covered  violations  of 
any  and  all  stipulations,  the  court  came  to 
the  conclusion  that  the  intention  of  the  par- 
ties, which  is  the  'pole  star'  in  the  construc- 
tion of  all  compacts,  was  not  to  effect  so  ab- 
surd a  result,  but  merely  to  provide  a  penal- 
ty as  security  for  the  due  performance  of 
tie  various  stipulations,  and  that  the  words 
employed  were  either  inserted  by  mistake, 
or  for  purposes  of  deception  and  to  evade 
the  well-known  policy  of  the  law." 

In  Wilhelm  v.  Eaves,  81  Or.  1B4,  14  L.  R. 
A,  297,  27  Pac.  1053,  there  wa«  up  for  con- 
struction a  stipulation  for  the  payment  of 
$200  as  "liquidated  damages  or,  the  breach  of 
any  of  several  promises  or  agreements 
which  were  of  varying  degrees  of  import- 
ance." The  court,  in  an  exhaustive  opinion 
holding  this  to  be  penalty,  and  not  for  liqui- 
dated damages,  says:  "The  decision  of  the 
question  as  to  whether  a  given  sum,  provided 
in  tbe  contract  to  be  paid  on  a  breach  there- 
of, shall  be  considered  as  liquidated  damages 
or  a  penalty,  is  often  inherently  difficult,  and 
there  is  much  apparent  conflict  in  the  ad- 
judged cases.  The  words  'liquidated  dama- 
ffea'  are  not  at  all  conclusive  as  to  the  char- 
acter of  the  stipulation.  Compensation  for 
a  breach  of  a  contract  Is  always  desirable, 
and  the  courts  are  not  bound  by  the  langnnge 
used  by  the  parties ;  and,  if  the  construction 
h  at  all  doubtful,  the  tendency  of  the  courts 
is  in  favor  of  the  intorpretation  which  make* 
the  sum  a  penalty.  Cuehing  v.  Drew,  97 
Mans.  445.  While  it  is  usually  said  that  the 
intention  of  the  parties,  as  gathered  from 
the  subject -matter  of  the  contract,  the  lan- 
guage used,  and  surrounding  circumstances, 
is  to  govern  in  casc^  of  this  kind,  'such  in- 
tention,' says  Mr.  Sutherland,  'under  the 
artificial  rules  that  have  l)een  adopted,  is 
determined  by  very  latitudinary  construc- 
tion. To  be  potential  and  controlling  that 
a  stated  sum  is  liquidated  damages,  that 
sum  must  be  fixed  as  the  basis  of  compensa- 
tion, aud  substantially  limited  to  it,  for  just 
compensation  is  recognized  as  the  universal 
measure  of  damages  not  punitory.     Patties 
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may  liquidate  the  amount  t^  previous  agree- 
ment, but,  where  a  stipulated  sum  ig  evi- 
dently  Qot  based  on  that  principle,  the  in- 
tention to  liquidate  damages  will  either  be 
found  not  to  exist,  or  will  be  disregarded  and 
the  stated  sum  treated  as  a  penalty.'  1 
Sutherland,  Damages,  4S0.  Id  Jaquith  t. 
Hiidton,  5  Mich.  133,  CSiriBtiancy,  J.,  says; 
'The  law,  following  the  dictates  of  equity 
and  natural  justice  in  cases  of  this  kind, 
adopts  the  principle  of  just  compensation  for 
the  loss  or  injury  actually  sustained,  con- 
sidering it  no  greater  violation  of  this  prin- 
ciple to  confine  the  injured  party  to  the  re- 
covery of  lesa,  than  to  enable  him,  by  tJie  aid 
'°   "I   court,   to   extort  more.     ,     .     .     This 


principle  of  natural  Justice,  the  courts  c 
law,  following  courts  of  equity,  Have,  in  tliis 
class  of  cases,  adopted  as  the  law  of  the  con- 
tract; and  they  will  not  permit  the  parties, 
by  express  stipulation  or  any  form  of  lan- 
guage, however  clear  the  intent,  to  set  it 
aside.'     From  the  confused  array  of  Individ- 


nixed  and  enforced  by  the  courts,  and  the  ap- 

Sarent  conflict  in  the  cases  arises  rather 
rom  the  application  of  these  rules  to  the 
facts  of  the  individual  case  than  in  the  prin- 
ciples themselves.  One  of  these  rules  is  that 
when  a  contract  specifying  one  certain  sum 
as  liquidated  damages  contains  various  stip- 
ulations of  different  d^reea  of  importance, 
and  the  damages  from  a  breach  of  some  of 
which  would  be  easily  ascertainable,  though 
the  remainder  might  belong  to  that  class 
which  justifies  such  arrangement  as  to  dam- 
ages, and  by  the  terms  of  the  contract  such 
f>um  would  be  payable  equally  on  the  failure 
to  perform  the  least  as  of  that  to  perform 
the  most  important,  or  equally  on  the  failure 
to  perform  that  one  the  damage  from  the 
violation  of  which  would  be  easily  ascer- 
tainable as  to  that  from  the  breach  of 
which  the  loss  would  be  difhcult  of 
ascertainment,  the  stipulated  sum  will  he 
regarded  as  a  penalty,  and  not  liquidated 
damai^es.  though  the  language  of  the  parties 
be  the  stronge!>t  which  could  be  employed  to 
evince  a  contrary  intent," — citing  Kembte 
v.  Fairrn.  6  King.  141 :  Carter  v.  Strom.  4! 
Minn.  522,  43  N.  W.  394;  Lampman  v.  Coch- 
ran. 16  N,  y.  275;  Do%  T.  Litchfield,  10 
Mich.  29;  Oheddkk  v.  Uarth,  21  N.  J.  L. 
403;  TroiecT  v.  Elder,  77  111.  452;  Lyman  v. 
Bnbrock,  40  Wis.  E03:  Ntuer  v.  RoKiiman.  18 
Barb.  50;  3  Parsona,  Contr.  101 ;  2  Pom.  Eq. 
■Tiir.  M43;  1  Sutherland.  Damages.  S21 :  19 
Cent.  L.  J.  282, — where  the  authorities  are 
fully  collated. 

In  Beale  v.  Eayet,  B  Sandf.  640.  Judge 
Uuer,  delivering  the  opinion  of  the  court, 
saya;  "It  is  not  always,  however,  that 
damapps  ere  to  be  construed  as  liquidated 
becnuse  the  parties  have  declared  them  to  be 
so.  Tlie  language  of  the  partips  to  this 
agreement  is  clear  and  emphatic  that  the 
sum  of  £3,000  shall  be  recoverable  from  the 
party  making  default,  as  and  for  liquidated 
damages;  yet  no  court  of  justice,  without 
nn  entire  disregard  of  prior  decisions,  can 
give  effect  to  the  apparent  intentions  of  the 
S3  L.  R.  A. 


parties  by  adopting  that  construction  of 
their  agreement  which  the  terms  tbey  have 
used  so  forcibly  suggest.  .  .  .  When 
consequences  so  unreasonable  would  follow, 
the  law  presumes  that  they  must  have  been 
overlooked  by  Uie  parties,  and  therefore 
mercifully  gives  to  their  language  an  inter- 
pretation which  excludes  them.  When  it 
would  be  plainly  unconscientious  to  exact  a 
large  sum  for  a  trivial  breaeh,  even  a  court 
of  law,  acting  upon  a  principle  of  equity, 
will  release  the  parties  from  the  literal  obli- 
gation which  their  language  importa." 

In  Sutherland  on  Damages  [2d  ed.]  p.  dOl, 
the  author,  in  Sjp«akiii£  of  these  building  c< 
tracts,  nays:        Tn  a  huildiTur  poDtrjift  n 

the  ui 
forct 

to  comply  with  the  conditions  of  the  c 
tract  and  finish  the  work  as  provided  should 
entitle  the  employer  to  claim  damages  at  the 
rate  of  f  10  per  day  for  erery  day's  detention 
so  caused  was  held  a  covenant  for  stipulated 
damages.  The  more  recent  authorities, 
however,  are  to  the  effect  that  the  damages 
ordinarily  resulting  from  the  failure  to  ful- 
fil a  building  contract  which  contains  only 
the  usual  conditions  are  not  so  uncertain  M 
to  be  the  subjects  for  such  stipulations." 

One  of  the  leading  English  cases  upon  this 
subject  is  that  of  Re  Neic/man,  L.  K.  4  Ch. 
Div.  724.  The  case  grew  out  of  a  contract 
for  the  erection  of  certain  buildings,  which 
provided  that  they  should  be  completed  by 
the  25th  day  of  December.  1875;  the  lan- 
guage of  the  contract  on  this  point  being: 
"The  said  works  to  be  flnished,  complete, 
and  delivered  up,  cleared  of  all  scaffoldiog, 
rubbish,  and  other  impediments,  on  or  before 
the  25th  of  December,  1875,  and  in  default 
thereof  the  said  contractors  shall  forfeit  and 
pay  to  the  said  governors  the  sum  of  £10  per 
week  for  every  week  after  that  date  during 
which  the  said  work  shall  remain  unfinished 
and  not  delivered  up." 

The  works  were  commenced  by  the  con- 
Iractnrs,  and  were  carried  on  by  them  until 
the  .'ith  of  November,  1B75,  when  they  failed. 
On  the  3d  of  February  following,  the  govern- 
ors entered  into  a  contract  with  the  sure- 
ties of  the  contractors  for  the  completion  of 
the  buildings  on  their  own  account,  which 
contrnct  contained  a  stipulation  that  noth- 
ing therein  contained  should  prejudice  the 
remedy  of  the  governors  under  the  prior 
agreement  and  bond.  The  works  were  ulti- 
mately completed  by  the  sureties,  but  not 
until  September,  1876.  In  February,  187C, 
the  governors  tendered  proof  against  the  es- 
tate  of  the  contractors  for  the  sum  of  £1,000 
as  liquidated  damages  for  the  breach  of  the 
contract.  The  amdavit  of  proof  made  did 
not  allepe  any  particular  damage,  and  the 
trustees  rejected  the  claim  against  the  estal" 
on  the  ground  that  it  was  not  shown  that 
any  damage  had  been  sustained  by  the  non- 
performance of  the  contract.  Application 
being  made  by  the  governors  of  the  county 
court,  the  jud^e  affirmed  the  decision  of  the 
trustees  on  the  ground  that  the  final  clause 
was  intended  only  to  fix  a  penalty  for  the 
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Bonperfonnance  of  the  contract.  The  gov- 
«nmn  appealed  to  the  chiet  judKe.  Bacon, 
Ch,  J.,  upon  an  appeal,  reversed  the  judg- 
ment of  the  county  court,  iaying:  "The 
piimHiona  of  thie  contract  are  ho  piftin  that, 
fKurever  it  may  have  beea  in  other  eaaee 
which  have  been  mentioned,  it  would  be  very 
difficult  to  give  any  other  ir.eaning  to  them 
than  that  which  they  bear  on  Uimr  face. 
.  .  .  Here  it  was  of  the  substance — the 
very  esaeuce— of  the  contract  that  the  build- 
ing should  be  completed  by  the  S5th  of  Da- 
camber.  In  November  the  trustee*  had  the 
option  of  saying  that  they  would  or  would 
not  complete  the  contract,  and  they  went  on 
■rlth  it  up  to  a  certain  time,  when  they  re- 
pudiated it.  The  meaning  of  the  clause,  if 
it  means  aoythinj;  at  all,  is  that  the  penalty 
of  £1,UOO  has  been  iueurred.  I  cannot  alter 
the  contract;  I  cannot  find  any  circunutan- 
«es  to  induce  me  to  say,  or  to  justify  me  in 
nying,  that  in  the  eventa  which  have  hap- 
peaed  a  less  sum  than  £1,000  should  be  paid. . 
If  I  were  to  say  that,  I  should  be  obliged  to 
ask  myself  how  much  lees  than  £1,000  ought 
to  be  paid.  What  meajis  have  I  of  ascer- 
taining that  I  It  has  not  been  suggeeted 
that  there  are  any  particulars  of  the  amount 
of  damage  which  has  bem  Incurred,  and  I 
do  not  know  that  anybody  is  In  a  position  to 
furnish  than.  But  I  say  that,  if  the  con- 
tention of  the  trusteea  were  right,  I  should 
b«  puzzled  greatly  in  dther  finding,  or  di- 
recting any  other  tribunal  to  find,  the 
amount  of  the  apedflc  damage  which  has 
been  sustained.  The  order  is  wrong,  and  the 
appeal  must  succeed.  The  appellants  must 
have  their  cost*  of  t^e  hearing  in  the  court 
below  and  of  the  appeal."  From  this  deci- 
sion the  truateee  appealed.  Upon  this  final 
appeal  the  opinion  of  Chief  Justjce  Bacon 
wta  reversed  by  the  concurring  opinions  of 
all  the  justices,  from  which  we  quote  as  fol- 
lows :  "James,  Ii.  J. :  I  am  of  opinion  that 
this  caae  is  dearly  within  those  which  have 
been  referred  to  t^  Mr.  Bagshawe.  The  au- 
thority of  Kemble  t.  Farren  cannot  be  con- 
sidered aa  having  been  in  any  di^ee  nibUed 
away  by  those  case*  before  Lord  Wensleydale 
which  have  been  referred  to,  and  which  it  is 
■aid  show  that  the  principle  of  Kembl«  v. 
farren  is  to  be  confined  to  a  eaae  in  which, 
amongat  other  stipulations,  there  was  one 
stipulation  for  the  payment  of  a  sum  of 
money.  That  was  not  the  ratio  decidendi 
of  Kemble  v.  Farren,  in  which  it  was  laid 
down  in  broad  terms  that  wherever  there  is 
a  sum  mentioned  at  the  end  ol  a  contract  a  a 
damages  for  the  nonperformance  of  any  of  a 
great  number  of  stipulaUons,  there  it  must 
be  treated  ai  a  penalty.  The  law  is,  I  think, 
stated  in  a  very  satisfactory  way  in  a  case 
which  was  referred  to  in  the  argument  of 
Enable  v.  Farren.  I  mean  Aitliy  v.  W0I- 
don,  £  Bos.  &  P.  348,  3S3,  in  which  Mr.  Jus- 
tice Heath  said:  'Whese  articles  contain 
corenanta  for  the  performance  of  several 
«L.B.  A. 


things,  and  then  one  large  sum  is  stated  at 
the  end  to  be  paid  upon  breach  of  perform- 
ance, that  must  be  considered  as  a  penalty. 
But  where  it  is  agreed  that,  if  a  party  do 
such  a  particular  thing,  such  a  sum  shall 
be  paid  by  him,  there  the  sum  stated  may  be 
treated    as    liquidated    damages.'      Baggal- 
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only  add  that  the  principle  upon  which  Kem- 
ble V.  Farren  was  decided  was  commented 
upon  by  Lord  Wcstbury  in  the  caae  of 
nompson  f.  Hadeon,  L.  R.  4  H.  L.  1,  In 
these  terms;  'If  the  sum  described  as  liqui- 
dated damages  be  a  large  sum,  and  the  title 
to  that  sum  is  to  arise  upon  some  very  trif- 
ling consideration,  then  it  follows  plainly 
that  the  large  sum  named  never  couM  have 
been  meant  to  be  the  real  measure  of  dama- 
ges. It  was  an  oppreesive  agreement.  The 
sum  named  never  could  have  been  the  proper 
amount  of  damages  arising  upon  the  uonob- 
»ervance  of  some  of  the  stipulations  of  that 
agreement,  which  probably  would  have  been 
measured  by  a  few  shillings,  and  therefore 
the  very  large  sum  stated  to  be  damages  was 
properly  regarded  as  in  the  nature  of  a  pen- 
alty.' If  further  authority  is  wanted  for 
the  decision  at  which  we  have  arrived  in  this 
case,  I  think  it  is  found  in  the  words  used 
by  Lord  Coleridge  in  Magee  v.  Laoell,  L.  B. 
9  C.  P.  107,  which  appear  exactly  applicable 
to  the  present  case.  Bramwell,  J.  A.,  says: 
I  am  entirely  of  the  same  opinion.  I  do 
not  wish  to  quote  anything  I  have  said  as 
an  authority,  and  I  do  not  wish  to  repeat  it. 
Therefore,  instead  of  repeatiog  it,  I  will  sim- 
ply say  that  1  abide  1^  everything  I  said  in 
Betta  V.  Burch,  4  HurUt.  &  N.  S06.  It  has 
been  argued  that  in  Qalsworthy  v.  Strtttt,  1 
Kich.  650,  and  the  other  cases  referred  to 
by  Mr.  De  Ger,  we  have  tie  authority  of 
Lord  Wensleydale  that  this  £1,000  can  be 
proved  against  the  debtor's  estate.  If  it 
were  a  question  of  bare  authority,  independ- 
ently of  principle,  I  should  say  tMt  we  have 
the  rule  laid  down  by  Lord  Coleridge  in  ISa- 
gee  V.  Lavell,  L.  R.  S  C.  P.  107,  expressly  to 
the  contrary,  where  he  says,  p.  115:  'If  we 
lotric  to  the  nature  of  the  contract  in  the 
predwnt  caae.  It  will  be  seen  that  it  involves 
several  events  of  various  degreee  of  import- 
ance; and  therefore,  according  to  the  gener- 
al principle  governing  such  cases,  the  sum 
mentioned  must  be  oonsidered  as  a  penalty, 
and  not  liqitidated  damagea.'  ...  I  am 
of  opinion  that  this  appeal  must  be  allowed. 
I  may  add  that  I  cannot  think  there  can  be 
any  difliculty  in  assessing  the  damages." 

We  are  of  opinion  that  the  case  at  bar 
comes  fairly  within  the  spirit  and  meaning 
of  these  adjudications. 

The  judgment  of  the  Oirouit  Ocmrt  m  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  grant  a  new  trial. 


Rehearing  denied. 
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■1.  Tke  Teiidov  of  laad  -who  petBli 
title  thereto  for  tbc  parpOBc  of  a^cu] 
Inv  the  payment  of  the  pn^cbKae 
rnoner  cannot  bT  Injnnctlon  prevent  the 
vendee  tram  clearing  tbe  land  and  cuttlnc 
tbe  timber  tberean,  iuiIbbb  aach  acta  Impair 
tbe  value  at  tbe  voidor'a  lecmitr. 

t.  The  evldenee  betns  ooBfllDlliiK  npOB 
this  nolDt,  thli  court  will  not  Interfere  with 
tbe  dlBcretloQ  at  the  trlaJ  Judge  In  flndlns 
that  tbe  value  of  the  vendor's  lecurltr  wai 
not  lenened  b;  the  acta  of  the  vendee. 

a  levy  m,aa  col- 


lect 


«  placed  upon  certain  written  In- 
atramenta,  and  baa  power  to  preacxlbe  a  puu- 
lahment  for  failure  or  refuaal  to  complj  witb 
that  requirement,  and  to  provide  that  aucb  In- 
Btrument*  shall  not,  uuleaa  stamped,  be  admls- 
■Ible  as  evidence  In  the  Federal  courts.  It  has. 
however,  no  power  to  preacrlbe  rules  of  evi- 
dence for  a  state  court,  and  therefore  tbe  act 
of  Coni^resi  which  declares  that  certain  writ- 
ten iQBtrumenta  shall  not  be  received  In  evi- 
dence in  any  court  until  atamped  at  required 
by  the  act  la  to  be  understood  u  applicable  to 
the  Federal  conrta  onlr. 

(November  27.  1000.) 

ERROR  to  the  Superior  Court  for  Jaaea 
County  to  review  a  judgment  denjing 
an  injunction  to  restrain  defendants  from 
cutting  timber  on  certain  land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ifesn-s.  DeasBH,  Harris,  A  HKrris  for 
plaintiffs  in  error. 

Measrt.  Oeorse  S>  Jodci,  HardeniaB, 
DstIs,  ft  Tuner,  and  Hardeiuan  ft 
Hoor*  for 


SlnunoBi,  Oh.  J.,  delivered  the  opinion 
<rf  the  court; 

It  appears  from  the  record  that  Small 
and  Lowe  brought  an  action  of  ejectment 
against  Mrs.  Pottle.  On  October  17,  1898, 
a  consent  decree  was  entered  into  by  the  par- 
ties, whereby  tbe  plaiotiffs  were  recognized 
B.9  the  owners  of  the  land,  and  wherein  it 
was  provided  that  Mrs.  Pottla  ehould  have 
the  right  to  redeem  the  land  1^  paying  to 
the  plaintiffs,  within  Ave  years  from  the 
date  of  the  decree,  the  sum  of  C6,100,  prin. 
cipal,  witL  interest  thereon  at  8   per  cent 

■Headnotea  by  BiifwoHa.  Ch.  J. 


NOTB. — As  to  want  ot  Internal  revenue  stamp 
Ml  Instrument  regnlrlng  stamp,  sa  affectInK 
criminal  praseeution,  see  Thomas  t.  State  (Tei. 
Crim.  App.)  48  L.  B.  A.  4tM,  and  note. 

For  effect  ot  omission  to  stamp  an  Instmment 
on  which  the  law  requires  a  stamp,  or  to  can- 
eel  stamp  on  ancta  instrument,  see  Snai  v.  RosBl 
(Nev.)  48  L.  R.  A.  SOS,  and  natt;  Wlngert  v. 
Zelsler  (Hd.)  51  L.  B.  A.  316t  end  Sonthem 
Ins.  Co.  T.  Kstea  (Tenn.)  53  L.  R.  A.  815. 
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per  annum  to  the  time  of  payment;  the  in- 
terest being  payable  annually.  The  detail» 
of  this  consent  decree  need  not  be  mentioned 
here,  save  to  say  that  it  contained  the  fol- 
lowing clause:  "It  being  the  purpose  of 
this  agreement  that  said  decree  shaH  oper- 
ate as  a  bond  for  title  from  the  plaintiffs  to 
tbe  defendant,  the  plaintiffs  having  agreed 
to  sell  said  property  to  tbe  defendant  under 
the  terms  herein  above  set  forth."  On  Oc- 
tober 19,  1809,  Mrs.  Pottle  executed  a  lease 
to  the  land  to  Mrs.  Slociimb  for  the  period 
of  ten  years,  commencing  January  I,  1900- 
By  this  tease  Mrs.  Slocumb  bound  herself 
to  pay  a  rental  of  9868  per  annum,  out  of 
which  was  to  be  paid  to  Small  and  Lowe- 
a  sum  sufficient  to  cover  the  interest  an- 
nually becoming  due  to  them  from  Mirs. 
Pottle.     Mrs.  Slocumb    was    by    this  leasft 


given  the  privilege  of  paying  off  the  prii 
pal  debt  of  $8,100  and  taking  the  riglits 
Small  and  Lowe  in  the  premises,  except  that 


Mrs.  Pottle  should  have  the  right  to  redeem 
the  land  at  the  expiration  of  the  lease,  and 
not  before.  Mrs.  Slocumb  undert«ok,  by  the 
terms  of  the  lease,  to  build  tenant  houses 
on  the  place,  and  was  given  the  privil^e 
and  right  of  cutting  and  sawing  the  timber 
except  on  certain  specified  portions  of  tb* 
land,  for  the  purpose  of  sale  or  othM^ffise. 
Mrs.  Slocumb  entered  upon  the  place,  and 
was  proceeding  to  cut  some  of  the  timber 
and  clear  up  a  part  of  the  land,  wben  Small 
and  certain  persona  who  claimed  under  Lowe 
filed  against  Mrs.  Slocumb  and  her  husband 
and  the  administrator  of  Mrs.  Pottle  a  pe- 
tition for  injunction  on  the  ground  that  the- 
defendants  were  committing  waste,  and  that 
the  cutting  of  the  timber  would  depreciate 
the  plaintiiT's  security.  Both  plaintiffs  and 
defendants  read  before  tbe  trial  judge  a 
great  many  affidavits  on  the  question  as  t<v 
whether  there  had  been  any  waste  or  any 
depreciation  of  the  value  of  tbe  property, 
and  aa  to  whether  any  such  waste  or  depre- 
ciation would  result  from  the  acts  sought 
to  be  enjoined.  It  is  unnecessary  to  set  out 
these  affidavits,  either  literally  or  in  sub- 
stance, further  than  to  say  that  they  were- 
conflictiog,  and  that  tbe  judge  was  author- 
ized by  the  evidence  before  him  to  find  either 
that  the  acta  complained  of  would  depre- 
ciate tbe  value  of  the  property,  or  that  they 
would  result  in  an  increase  in  its  value.  He 
refused  the  injunction,  and  the  plaintiffs 
excepted. 

1,  2.  Under  the  consent  decree  above  men- 
ticmed,  the  relation  of  vendor  and  vendee 
was  established  between  the  creditors  and 
Mrs.  Pottle.  The  results  were  the  same  as 
though  the  former  had  sold  the  land  to  the 
latter,  reserving  title  in  themselves  to  se- 
cure the  payment  ot  the,  purchase  money, 
and  giving  bond  for  titles,  binding  tbem  to 
convey  wben  the  purchase  money,  with  th« 
agreed  interest  tbereon,  was  paid.  They 
sustained  the  name  relation  to  each  other, 
on  the  question  of  security,  as  mortgagee 
and  mortgagor.     Mosea  Bros.  v.  Johnton,  8S 
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Ai*.  617,  7  So.  U8.  Mrs.  Pottle  h»d  the 
right  to  transfer  her  bond  for  litres  to  Mrs. 
Slocumb,  or  to  lease  the  land  to  her  for  a 
term  of  years.  Mrs.  Slocumb,  aa  to  the  use 
of  the  land  during  this  lease,  stood  in  the 
shoes  of  Mrs.  Pottle.  Practically  the  only 
rcsl  interet't  that  the  plaintiffs  hod  in  the 
land  was  its  value  to  them  aa  security  for 
the  payment  of  the  purchase  mouej'.  When 
that  is  paid,  then,  under  the  decree,  they 
will  be  coinpelled  to  make  title  to  Mrs.  Pot- 
tle, her  personal  repreBentatiVB  or  assigns. 
If  Urs.  Pottle  or  Mrs.  Slocumb  do  not  by 
their  acts  lessen  the  value  of  the  land  in 
such  manner  as  to  make  it  inaufGcient  fully 
to  secure  the  plaintiffs,  we  think  the  latter 
cannot  complain.  Certainly  they  cannot 
complain  if  the  value  of  the  land  is 
not  at  all  impaired,  or  if  it  will  be  worth 
more  cleared  iban  before  the  timber  was  cut. 
To  cut  timber  and  clear  land  so  as  to  make 
arable  what  was  before  woodland  is  not,  in 
this  state,  waste,  unleaa  the  value  of  the 
land  is  thereby  impaired.  The  judge  found, 
on  sufficient  evidence,  that  the  value  of  the 
land  here  involved  would  not  be  lessened  by 
the  acts  complained  of,  and  we  cannot  say 
that  he  erred  in  so  finding,  nor  interfere 
with  his  discretion  in  refusing  the  injunc- 
tion sought  by  the  plaintiffs. 

il.  On  the  trial  of  the  ca^e  the  defendants 
tendered  in  evidence  the  lease  executed  to 
Mrs.  Slocumb  by  Mrs.  Pottle.  This  was  ob- 
jected to  by  the  plaintiffs  on  the  cronnd 
that  it  had  not  be^  stamped  as  required  by 
the  internal  revenue  act  of  Congress  at  1808. 
It  appeared  that  the  lease  had  no  stamp 
upon  it.  The  judge  overruled  the  objection, 
and  admitted  the  lease  in  evidence.  The 
plaintitTs  excepted,  and  assigned  tbis  ruling 
as  error.  We  fully  recognize  the  power  of 
Congress  to  levy  and  collect  taxes  for  tbe 
support  of  the  government.  We  fully  recog- 
niTe  its  power  to  do  this  by  the  imposition 
of  stamp  duties,  and  to  prescribe  penalties 
for  tlicir  nonpayment.  We  also  recognize 
its  power  to  r^ulate  the  practice  and  pro- 
cedure and  to  provide  rules  of  evidence  in 
courtfl  eittAbliahed  under  the  Constitution  of 
the  United  States.  After  much  refiection, 
and  s  caieful  and  thorough  iUTcstigation  of 
cases  in  the  courts  of  other  states,  we  have 
come  to  the  conclusion,  however,  that  Con- 
gress has  no  power  to  prescribe  rules  of  evi- 
dence fur  a  state  court.  Under  our  system 
of  government,  the  states  retained  all  pow- 
ers of  sovereignty  which  were  not  granted 
to  the  general  government  by  tbe  Constitu- 
tion. TlisT  had  the  power  to  create  and  es- 
tablish their  own  courts,  and  to  regulate  the 
practice  and  procedure  and  to  prescribe  rules 
of  evidence  therein.  There  is  nothing  in  the 
Constitution  of  the  United  States  which  ex- 
pressly or  by  implication  gives  to  Congress 
the  power  to  prescribe  rules  of  evidence  tor 
(he  courts  of  the  states.  Of  course,  Con- 
gresM.  having  the  power  to  impose  stamp  du- 
ties, has  the  power  to  provide  for  the  en- 
forcement of  their  payment  by  any  neces- 
sary and  proper  means.  But  while  to  make 
unstamped  instruments  inadmissible  in  e 
dence  in  state  courts  would  doubtless  aid 
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compelling  the  payment  of  tbe  tax,  we  think 
that  such  a  method  of  collection  is  neither 
neceasary  nor  proper,  and  is  therefore  not 
within  the  power  of  Congress.  The  act  of 
1808  subjects  to  a  penalty  anyone  who  foils 
or  refuses  to  comply  with  the  provisions  aa 
to  stamping  written  instruments,  and  the 
Federal  courts  have  ample  machinery  lor 
the  enforcement  of  this  penalty.  No  other 
method  of  enforcement  would  ^eem  to  be  nee- 
essary,  but,  even  it  it  were.  Congress  baa 
power  to  provide  that  no  unstamped  instru- 
ment sbafl  be  received  in  evidence  in  any 
of  the  Federal  courts.  An  attempt  to  ex- 
tend tbis  provision  so  as  to  make  it  appli- 
cable to  the  courta  of  tbe  several  states  can- 
not, therefore,  be  defended  upon  the  ground 
that  it  is  necessary.  Nor  do  we  thi&  it  a 
proper  means  of  enforcing  the  stamp  act  to 
interfere  with  courts  peculiarly  within  tbe 
control  of  the  several  states,  by  declaring 
what  shall  or  shall  not  be  used  as  evidence 
in  them,  or  to  seek  to  make  the  state  courts 
punish  a  failure  to  comply  with  the  Federal 
stamp  act,  by  refusing  to  allow  unstamped 
documents  to  be  used  as  evidence  in  them. 
This,  however,  is  no  new  queation.  It  bas 
been  dealt  with  by  tbe  courts  of  many  of 
the  states.  We  have  searched  diligently  in 
the  Deports  oi  the  decisions  of  the  various 
state  courts,  and  have  found  but  one  state 
court  of  last  resort  which  has  made  and 
adhered  to  a  decision  that  Congress  had  the 
right  to  prescribe  that  an  unstamped  instru- 
ment should  not  be  received  in  evidence  in  a 
state  court.  This  was  in  the  case  of  Char- 
ticra  d  K.  Tump.  Co.  v.  McNamara,  72  Pa. 
278,  13  Am.  Rep.  673,  dealing  with  an  act  of 
Congiess  which  provided  that  certain  writ- 
ten instruments  should  not  be  received  or 
used  as  evidence  in  any  court  until  properly 
stamped.  Even  in  that  caae  the  court  did 
not  hold  generally  that  Congress  coulrl  pre- 
scribe rules  of  evidence  for  state  ooiurts, 
but  that  it  had  power  to  proviilc,  as  it  was 
said  to  have  done  in  the  act  then  under  dia- 
cussion,  for  "a  disquaJiflcation  attached  to 
the  [unstamped]  document,  making  it  in- 
competent to  fulfil  its  purpose  as  an  instru- 
ment of  evidence  until  the  stamp  duty  la 
paid."  We  must  confess  that  we  are  un- 
able to  see  the  distinction  thus  sought  to  be 
drawn.  The  instrument  may  be  perfectly 
legal  and  admissible  in  evidence  in  the  state 
court,  and  yet,  if  it  lacks  the  revenue  stamp. 
Congress  can  say  to  the  state  court,  "This 
instrument  is  disqualified,  is  incompetent  to 
fulfll  its  purpose  as  an  instrument  of  evi- 
dence, and  must  not  be  admitted  or  received 
in  evidence  by  youj"  and  this,  according  to 
the  case  just  cited,  would  not  be  prescribing 
a  rule  of  evidence  for  the  state  court.  Two 
of  tbe  five  justices  (Thompson,  Ch.  J,,  and 
Sharswood,  J.)  dissented.  Nor  are  the  rea- 
sons given  for  this  decision  at  all  satisfac- 
tory to  our  minds.  It  is  based  on  the  sup- 
posed necessity  for  such  a  provision  in  order 
to  enforce  the  stamp  tax,  and  we  think  that 
no  necesHty  therefor  existed.  All  other 
state  courts  which  hove  dealt  directly  with 
this  question  bold,  so  for  as  we  have  been 
able  to  ascertain,  either  that  Congreaa  has 
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no  power  to  enact  that  certain  documents 
abau  be  incompetent  as  evidence  in  m.  state 
:ourt,  or  else,  without  deciding  what  power 
Congreaa  has  in  the  matter,  th&t  the  set  of 
Congreee  does  not  spplj  to  the  state  courts, 
but  to  the  Federal  courts  Mily.  Moat  of 
those  decisions  were  made  in  caaes  arising 
under  the  acts  of  1864,  1866,  and  18Q6,  but 
tjie  act  of  1898  is,  with  respect  to  the  ques- 
tions here  discussed,  substantially  a  copy  of 
the  former  at^ts,  and  the  reaaouing  of  those 
decisions  is  in  every  way  applicable  here. 
In  the  cases  of  Ctemena  v.  Conrad,  19  Mich. 
170,  and  Sammont  t.  Ealloway,  21  Mich. 
162,  4  A-^.  P.e^.  46S,  Judge  Cooley,  the  great 
expounder  of  constitutional  law  in  this  coun- 
try, shows  by  his  reasoning  that  Congress 
has  no  power  to  prescribe  such  a  rule  of 
evidence  for  state  courts,  and  that  the  act 
should  therefore  be  construed  as  intended 
to  apply  to  Federal  courts  on^.  In  the  for- 
mer case  he  said  in  part:  "To  make  an  tn- 
atrument  inadmiaaible  in  evidence  because 
not  sufficiently  stumped  is,  however,  quite 
a  dilTerent  thing  from  imposing  penalties  for 
a  breach  of  the  revenue  laws.  The  latter 
punishes  the  guilty  party,  or  compels  him 
to  perform  his  duty  to  the  government;  the 
former  imposes  what  mar  .  be  sometimea 
equivalent  to  a  forfeiture  of  rights  upon  any 
party,  guilty  or  innocent,  who  chances  to  be 
so  circumstanced  that  he  cannot  make  a 
showing  of  his  rights  in  court  without  the 
production  of    the   unstamped    instrument. 


point  out  all  the  cases  to  which  it 
signed  to  apply,  so  as  to  leave  nothing  to  in- 
ference. It  attempting  properly  t«  construe 
it,  it  is  proper  to  bear  in  mind  the  position 
of  the  body  which  enacted  it  relatively  to  the 
diirercnt  legal  tribunals  of  the  country. 
Congress  creates  the  courts  which  operate 
within  the  sphere  of  Federal  sovereignty  and 
administer  the  judicial  power  conferred  by 
the  Constitution  of  the  United  States.  For 
them  it  prescribes  rules  of  evidence,  and  may 
establish  a  coursa  of  practice.  It  has  no  sucn 
genera)  power  as  regards  the  state  courts, 
llioae  courts  have  another  origin,  and  their 
rule*  of  evidence  and  couraea  of  proceeding 
are  prescribed  by  a  dilTerent  legislative 
boily.  ^'aiving  in  the  present  case  any  dis- 
cussion of  the  question  whether  the  state 
courts  are  not  agenciea  of  state  government 
which  are  beyond  the  sphere  of  the  taring 

Cower  of  the  nation,  and  fully  at  liberty  to 
ivestigale  in  their  own  modes,  under  the 
laws  of  the  state,  the  questions  of  fact 
which  are  put  in  issue  before  them,  we  think 
it  a  just  and  reasonable  interpretation  of 
the  law  of  Confess  that  the  courts  which 
are  precluded  from  receiving  unstamped  in- 
struments in  evidence  are  only  the  Federal 
courts.  .  .  .  We  think  that  a  rule  of 
evidence  laid  down  in  general  terms  is  to  be 
understood  as  applicable  to  those  courts 
only  for  which  the  legislature  prescribing  it 
has  general  power  to  make  rules,  and  not  to 
other  courts,  not  eipressly  named,  over 
which  it  has  no  such  general  power,  and 
with  whose  proceedings  it  could  interfere,  if 
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at  all,  only  in  exceptional  eases."  Bee  alao 
Cooley,  Const.  Lim.  6th  ed.  p.  692,  and  note. 
In  the  case  of  Latham  v.  Smith,  4S  HI.  29, 
it  was  decided  (Mr.  Chief  Justice  Breese  de- 
livering the  opinion)  that  "no  power  exists 
in  the  Congress  to  declare  by  law  what  shall 
or  shall  not  be  evidence  in  a  atats  court." 
And  in  the  case  of  Craii;  v.  Dimock,  47  III. 
308,  the  same  eminent  jurist  said:  "To 
hold  that  Congreas,  in  the  exercise  of  tli« 
taxing  power,  can  enter  into  these  [state] 
courts  and  prescribe  what  shall  be  evidence 
therein,  is  so  revolting  to  all  our  notiooa  <tt 
Federal  and  state  power  bb  to  compel  us  to 
refuse  to  yield  any  acquiescence  in  such  a 
doctrine.  By  admitting  it,  the  power  and 
sovereignty  of  the  states  over  legitimate 
subjects  tn  state  power  and  sovereignty  are 
at  once  annihilated.  We  will  not  deny  the 
power  ol  Congress  to  require  such  instru- 
ments to  be  stamped,  nor  the  ctatsequent 
power  to  punish  by  fine  an  intentional  eva- 
sion ot  the  law.  By  conceding  this,  we  yield 
all  that  is  necessary  to  enaUe  the  govern- 
ment to  carry  into  full  effect  the  taxing 
power,  and  at  the  same  time  sustain  and  up- 
hold in.  its  utmost  limit  the  exclusive  power 
of  the  state  to  say  what  shall  be  evidence  in 
her  own  courts  of  justice  in  a  domestic 
transaction,  wholly  unconnected  in  ever;  re- 
spect with  the  general  government.  It  ie 
not  questioned  that  the  Congress  has  power 
to  prescribe  rules  of  evidence,  and  specify 
what  shall  he  instruments  of  evidence  in  the 
Federal  courts,  but  is  powerless  to  prescribe 
them  for  the  state  tribunals,  ae  we  think. 
Since  the  act,  then,  does  not  in  terms  pre- 
scribe such  rules  to  state  courts,  we  must 
conclude  that  the  provisions  of  the  act  were 
only  intended  to  apply  to  the  Federal  tribu- 
nals. We  will  not,  by  implication,  bold  that 
the  intention  of  the  Congress  was  to  invade 
the  Jurisdiction  of  the  states  in  tlie  adminis- 
tration of  justice  between  their  citizens." 

These  rulings  were  followed  in  the  cases 
of  Bunfrrr  v.  fh-een,  48  III.  243;  United 
Statet  Emp.  Co.  v.  Bainct,  48  111.  248;  Han- 
ford  V.  Obrecht,  49  111.  148 ;  and  Botren  v. 
Ilyme,  66  III.  407.  In  the  case  of  WallacF 
V.  Cravens,  34  Ind.  634,  it  was  held:  "The 
Congress  of  the  United  States  cannot  control 
the  rights  of  parties  in  the  introduction  or 
the  weight  of  evidence  in  a  state  ci 


against  the  laws  of  the  state."  In 
the  case  (rf  Duffy  v.  Hobson,  40  Cal. 
240,  6  Am.  Rep.  617,  it  was  said:  "The 
act,  ho^veve^,  does  not  in  terms  extend  to 
proceedings  had  under  the  laws  of  the  state, 
and  does  not,  on  its  face.  Import  any  inter- 
ference with  those  laws.  Upon  the  settled 
rules  of  interpretation,  it  muat  be  construed 
to  embrace  only  proceedings  had  and  acts 
done  in  public  offices  and  courts  established 
under  the  Constitution  of  the  United  States, 
and  by  authority  of  acts  of  Cimgress  framed 
in  pursuance  thereof.  But  if  the  act  of 
Congress  under  conaideration  had  in  term! 
embraced  the  atste  courts  within  Its  provi- 
nions,  and  had  enacted  that  uptm  a  trial  in 
one  of  tliose  courts  a  contract  or  otbsr  in- 
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■trumcnt  (rf  evidence,  otherwiM  admiMible, 
■hould  not  be  admitted  in  eridence  except 
upon  compIiuDce  with  its  proviBious,  it 
nould  be  our  dutj  to  declare  its  proriBiODS 
in  th&t  renpect  null  and  void.  CongresB  haa 
Iko  constitiitional  authority  to  leeialate  con- 
eeming  the  rules  of  evidence  adiuiniBtered 
in  the  courts  of  this  state,  nor  to  affix  con- 
ditions or  limitations  upon  which  thoae  rules 
are  to  be  applied  and  enforced ;  nor  can  it 
rightfully  convert  those  courU  into  taT 
gatherers  for  the  beneGt  of  the  Federal  goiv- 
tmment,  nor  charge  them  with  the  duty  of 
inquiring  whether  or  not  the  revenue  laws 
of  the  United  Stfttes  have  been  observed,  1 
of  investigating  into  the  motives  of  parti< 
in  omitting  to  affix  rsvenue  stamps  to  the 
contracts  they  may  have  made."  In  the 
<rf  Pargoui  v.  Bicnardton,  30  La.  Ann.  1 
Manning,  Ch.  J.,  delivering  the  unanimous 
opinion  of  the  supreme  court  of  Louisiana, 
Hid:  "Since  Maurin  v.  Martinea,  5  Mart. 
(lA.)  436,  it  has  not  been  doubted  that  the 
provisions  of  the  Federal  Constitution  rela- 
tive to  juries  refer  only  to  trials  in  the  Fed- 
eral courts,  and  do  not  apply  to  the  state 
uibunals.  And  earlier  than  then  it  was  held 
that  the  amcxidment  to  the  Federal  Ctmsti- 
tutiou  vhich  requires  tbe  intervention  of  a 
grand  jury  relates  only  to  crimes  cognizable 
by  the  United  St«tes,  and  to  criminal  pro- 
ceedings in  its  courts.  TerHlory  v.  Hattiek, 
3  Mart.  (La.)  8S.  When,  t)i en,  the  Cons 
prohibits  a  court  from  receiving  in  evid 
any  unstamped  not«  or  mortgt^  we  must 
assume  that  it  has  reference  alone  to  the 
United  States  courts,  as  its  prohibition 


the  act  of  Congress  declares  that  these  un- 
stamped instruments  are  vmd.  ...  It 
is  not  needful  for  ui  to  consider  this  act  in 
any  other  aspect  than  its  attempt  to  impose 
rules  upon  tbe  state  courts  as  to  the  admis- 
sion of  evidence.  It  is  not  within  the  prov- 
ince of  Congress  to  enact  rules  regulating 
the  competency  of  evidence  upon  the  trial  erf 
causes  in  a  state  court.  The  power  to  lay 
taxes  is  undoubted,  but  it  is  not  brood 
enough  to  include  the  authority  to  declare 
that  a  written  instrument  of  any  kind  shall 
not  be  received  as  evidence  in  a  state  court 
unless  it  is  stamped.  That  is  a  restriction 
which  appertains  alone  to  the  legislative  au- 
thority of  the  state.  In  domestic  transac- 
ttona,  in  no  manner  connected  with  the  gen- 
era) government,  tbe  state  has  the  exclusive 
power  to  establish  the  rulea  of  evidence  in 
her  own  courts."  This  was  followed  and  un- 
qualifiedly approved  in  the  case  of  Holt  v. 
Harfa  lAguidators,  33  La.  Ann.  073.  To 
the  same  dTeet,  see  Hunter  v.  Cobb,  1  Bush, 
230;  Rporrer  v.  Eifia;  1  Helak.  633;  People 
er  rel.  Bartow  t.  Qatea,  43  N.  Y.  40,  as  ex- 
plained in  Jfoore  v.  Jfoore,  47  N.  Y.  467,  7 
Am.  Rep.  466 ;  Sumpots  v.  Taggart,  26  Ark. 
39B,  7  Am.  Rep.  623;  More  v.  Clymer,  12 
Mo.  App.  11;  FoToheimer  v.  Holly,  14  Fla. 
S3B  (H)  ;  Hale  v.  Wtlkinton,  2]  Oratt.  TS; 
Crews  T.  Farmeri'  Bank,  31  Oratt.  S4S; 
OoDts  v.  Riehardton,  iS  Miss.  499,  7  Am. 
Bep.  732. 
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A  number  of  state  courts  have  held,  with- 
out passing  upon  tbe  power  of  Congress  to 
provide  that  unstamped  instrumenta  shall 
not  be  received  in  evidence  in  state  courts, 
that  the  act  did  not  in  fact  apply  to  any  but 
Federal  courts.  See  Carpenler  v.  Bnelling, 
97  Mass.  452 ;  Lynch  v.  Horse,  97  Mass.  458 ; 
Orecn  v.  Bolway,  101  Mass.  243,  3  Am.  Rep. 
330;  Moore  v.  Quiik,  105  Mass.  49,  7  Am. 
Rep.  499;  Griffin  v.  Ranney,  3S  Conn.  239; 
Haight  v.  QHat,  64  N.  C.  739;  Wcltner  v, 
Rigga,  3  W.  Va.  445.  We  have  also  found 
two  cases  decided  by  state  courts  of  last  re- 
sort since  the  act  of  1698  went  into  elTect. 
In  tbe  case  of  Knox  v,  Roast,  25  Nev.  - — ,  4S 
L.  R.  A.  306,  57  Pac.  179,  the  supreme  court 
of  Nevada  bold  that  state  courts  are  not 
within  the  provisions  of  the  act  of  1898  as 
to  the  admissibility  of  unstamped  documents 
in  evidence.  Prior  decisions  of  the  court, 
under  former  acts,  apparently  holding  to  the 
contrary,  were  explained  as  having  been 
mado  without  passing  directly  upon  the 
question  of  tbe  applicability  of  the  act  to 
state  courts.  In  the  recent  case  of  Ciutidy 
V.  Bt.  Oermam  (R.  I.)  46  Atl.  36,  ttie  su- 
preme court  of  Rhode  Island  held  tbe  act 
of  18S8  to  be  applicable  to  Federal  courts 
only,  and  not  to  state  courts.  "Accord- 
ing to  the  itcte  in  46  L.  IL  A.  306, 
"it  has  been  held  tbat  the  provision  of  the 
act  of  1898  excluding  unstamped  instru- 
ments from  evidoice  does  not  apply  to  the 
state  courts,"  in  the  cases  of  Loring  v. 
Ghcie,  26  Misc.  318,  fiS  N.  Y.  Supp.  312; 
People  ft!  rel.  Gontumerg'  Breto.  Co.  v. 
Fromm«,  36  App.  Div.  439,  54  N.  Y.  Supp. 
833;  Oregory  v.  Hitahcock  Pub.  Co.  31  Misc. 
173,  83  N,  Y.  Supp.  976.  There  are  other 
cases  to  be  found  in  the  Reports  where  the 
construction  of  the  acts  was  under  eonsider- 
ation,  but  where  no  question  was  made  as  to 
the  applicability  of  the  acts  of  Congress  to 
state  courts,  or  as  to  ths  power  of  Congress 
In  tbis  r^iard.  Among  these  are  the  eases 
of  Qreen  v.  Lowry,  38  Qa.  548;  Aleaatider 
T.  Lieth,  39  Qa.  180;  Hoops  v.  Atkina,  41 
Oa.  109;  Kile  v.  Johnton,  48  Qa.  189,— as 
are  also  such  Alabama,  Texas,  and  Wiscon- 
sin cases  upon  the  subject  as  we  have  been 
able  to  9n^  Theae  cases  are  not  authority 
oa  the  question  as  to  whether  the  stamp  act 
of  Congress  applies  to  state  courts  or  only 
to  Federal  courts,  or  as  to  whether  it  is 
within  tbe  power  of  Congress  to  make  such 
an  act  applicable  to  sta,ta  courts.  These 
questions  were  not  made,  and  were  not  de- 
cided. Had  tbe  questions  been  raised,  the 
results  of  those  cases  might  have  been  en- 
tirely different.  Those  of  tbe  cases  which 
decided  that  an  unstamped  instrument  was 
inadmissible  in  evidence  only  where  the  fail- 
ure to  stamp  was  with  intent  to  evade  the 
act  were  said  by  Manning,  Ch.  J.,  in  Pargouil 
v.  Richardson,  30  La.  Ann.  1286,  to  hold 
"not  a  safe  or  certain  doctrine,  .  .  ,  but 
one  bom  of  a  wish  to  recognize  a  doubtful 
power,  and  at  the  same  time  to  restrict  it 
within  such  limits  that  its  exercise  would 
not  impinge  the  authority  of  the  st«t«." 
In  Colorado  the  st&mp  laws  were  held  to  bs 
applicabls  to  tbt  Colorado  courts,  becauss 


IM 


Qeokoia  Sdpiiiuib  Codbt, 
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Colorado  w«a  not  a  state,  but  a  territory  of 
the  United  States.  For  collectiouB  of  cases 
upon  thi«  nnd  kindred  BUbJects,  see  Aeh  &, 
A.  U.  S.  Int.  Rev.  Law,  pp.  373  el  leq.;  Id, 

fp.  3H1  et  aeq.;  Gould  &  S.  Wa.r  Kev.  Lawfl, 
SBS,  pp.  31,  43  et  geg.;  Id.  p.  BO;  Gould  & 
T.  Notes  U.  S.  Rev.  StHt.  p.  e!)5;  7  Alb.  L.  J. 
49;  nolei  U>  £ruw  v.  ito^ai  (Nev.)  4S  L.  R. 
A.  306. 


On  the  whole,  we  have  no  hesitetion  in 
ruling  as  we  do;  for  we  are  satisfied  tliftt 
our  ruling  is  right  in  principle,  and  support- 
ed by  the  veij  decided  weight  of  authority. 

Judgment  termed. 

All  the  JuBticea  concur  except  Iiewla,  Ji., 


INDIANA    SUPREME   COURT. 
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The  protalbltloa   of  the   trsnapartatlOH 

of  natnral  ■<■■  out  o(  the  itatc,  made  b; 
act  March  S,  18S9,  la  uncouitltu Clonal,  be- 
cauTC  natnrat  git,  when  reduced  to  i>oue>- 
■loD.  Ill  a  commerrlil  commodlCj.  lo  that  Its 
transportaCIOD  out  or  the  state  Is  a  matter 
of  loteratate 


(NoTeniber  ST,  1900.  > 

APPEAL  bj  plaintiffs  from  a  judgment  of 
the  Circuit  Court  tor  Grant  County  in 
favor  of  defendant  in  an  action  brought  to 
enjoin  the  transportation  of  natural  gas  out 
of  the  fltate.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Upibts.  WarnBT  A  Bradj  and  W.  A. 
Ketokam,  for  appellants: 

Natural  gas  has  been  litcened  by  all  the 
courts  to  game. 

Laws  prohibiting  the  transportation  of 
game  beyond  the  limits  of  the  state  are  not 
in  violation  of  the  interstate  commerce  pro- 
vision of  the  Federal  Constitution. 

aetr  V.  Connectievt,  181  U.  S.  618,  40  L. 
ed.  703,  18  Sup.  Ct.  Rep.  600 ;  j8(ole  v,  North- 
em  P.  Exp.  Co.  58  Minn.  403,  59  N.  W.  1 100  ; 
aibbona  v.  Ogdm.  9  Wheat.  1,  G  L.  ed.  23; 
The  Daniel  Bail,  10  Wall.  557,  sub  nam.  The 
Daniel  Ball  v.  Untied  States,  19  L.  ed.  999. 

In  Kidd  V.  Pearson,  128  U.  S.  1,  32  L.  ed, 
346,  2  Inters.  Com.  Rep.  232,  0  Sup.  Ct.  Rep. 
6,  it  was  held  that  wheTs  the  manufacture 
of  spirituous  liquors  was  prohibited  for  any 
other  than  mechanical,  medicinal,  culinary, 
or  sacramental  purposes,  such  property 
could  not  in  that  state  be  the  subject  of  in- 
terstate commerce  for  the  purpose  of  incep- 
tion, whatever  it  might  be  as  the  subject  of 
interetate  commerce  if  it  was  incepted  in  a 
state  where  it  was  permitted. 

See  also  State  t.  Rodman,  G8  Minn.  303. 
SB  N.  W.  1098  ;  State  v.  Northern  P.  Exp.  Co. 

NorE.— For  nalural  gsa  bh  iin  artidTof  eom"- 
mcrce.  see,  In  tbts  series.  Stste  «a  rcl.  Corivln 
T.  Indlnna  A  n.  Oil,  Gils.  &  Mln.  Co.  <lDd.)  6 
L.  R.  .4.  570,  with  note  ai  to  power  of  Conaress 
to  regulate  commerce;  also  Jamleson  v.  Indlsna 
Natural  Oas  &  Oil  Co.  (Ind.)   12  L.  R.  A.  SS2. 


6S  Minn.  403,  59  N.  W.  1100;  Organ  ▼. 
Stale,  50  Ark.  270,  IQ  S.  W.  840 ;  State  v. 
Barruh,  9B  Ala.  176,  16  L.  R.  A.  TQI,  4  In- 
Urs.  Cora.  Rep.  99,  10  So.  .752. 

It  is  therefore  necessarily  true  that  there 
is  a  species  of  property  that  is  not  the  sub- 
ject of  interstate  commerce,  and  not  within 
the  provision  of  the  interstate  commerce 
clauxe  of  the  Constitution. 

If  the  property  in  natural  gas  is  of  the 
same  general  character  aa  the  property  in 
fish  and  gane,  it  is  not  the  subject  of  inter- 
state commerce,  and  the  state  has  the  power 
to  control  or  forbid  its  being  made  the  sub- 
ject of  interetate  commerce. 

Mettrt.  M,  nrimfleld.  Faster  D»vl>.  Vf. 
O.  Johiuaii,  and  Blaoklidse,  BUrley,  & 
Wolf  for  appellee. 

Dowling,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

This  action  was  brought  to  enjoin  the  ap- 
pellee from  transporting  through  pipes  nat- 
ural gEM  from  the  gas  fields  described  in  the 
complaint,  within  the  state  of  Indiana,  to 
any  point  without  the  state.  The  complaint 
is  Bubstentially  the  same  as  that  in  Manu- 
facturers' Gas  it  Oil  Co.  v.  Indiana  Natural 
Oas  <£  Oil  Co.  (No.  19,203,  at  the  May  term) 
50  L.  R.  A.  768,  57  N,  E.  912,  excepting  that 
it  omits  the  sJIc^tion  as  to  the  use  of  arti- 
ficial processes  for  the  purpose  of  increas- 
ing the  natural  flow  of  the  gas  from  the  wells, 
and  in  that  it  charges  that  the  appellee  is 
engaged  in  transporting  natural  gas  by 
means  of  pipe  lines  from  the  state  of  Indi- 
ana to  the  city  of  Chicago,  in  the  state  of 
Illinois.  The  suit  is  founded  upon  the  act 
of  March  9,  1889,  which  contains  tiiese  pro- 

"Sec.  ].  Be  it  enacted,"  etc.,  "that  it  shall 
be  unlawful  for  any  person,  or  persons,  coni- 
pan?,  corporation,  or  voluntary  association, 
to  pipe,  or  conduct  natural  gas  from  any 
point  within  this  state,  to  any  point  or  place 
witliout  this  state.     .     .     ." 

"See.  3.  That  any  person,  or  persons,  com- 
pany, corporation,  or  voluntAry  association, 
or  any  officer,  director,  or  agent  of  such  cor- 
poration, that  shall  violate  any  of  the  pro- 
visions of  this  act,  upon  convict  ion  thereof 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  fined  in  any  suin  not  less  than 
one  hundred  dollars,  or  more  than  one  thou- 
sand dollars."     Acts  1889,  pi>.  309.  370. 

In  the  absence  of  legialative  restriction, 
the  transportation  of  natural  gas  to  points 
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without  the  state  would  undoubtedly  be  1»- 
^1,  and  such  use  and  diapooition  of  Uie  arti- 
cle probably  eould  not  be  interfered  with  or 
prevented.  The  right  of  the  appellants  to 
relief  by  way  of  injunction,  if  it  exieta  at 
all,  muat  be  derired  from  the  statute.  But 
in  Slate  e»  reJ.  Oonoin  t.  Indiana  d  O.  Oil, 
(fat  &  Min.  Co.  120  Ind.  676,  8  L.  R,  A.  570, 
i  Inters.  Com.  Rep.  768,  22  N.  E.  778,  this 
court  held  the  act  of  March  9,  1889,  invalid, 
for  the  reaaon  that  it  affected  interstate  com- 
merce ;  natural  gaa,  when  reduced  to  poBses- 
lion,  in  reeervoira  or  pipea,  bei^  recc^ized 
as  an  article  of  commerce.  The  doctrine 
■tated  in  that  case  was  reaasarted  in  Jamie- 
mm  V.  Indiana  Naturai  Gaa  d  Oil  Oo.  123 
Ind.  555,  12  L.  R.  A.  652,  3  Inters.  Com. 
Kep.  613,  28  N.  E.  70,  and  it  has  not  since 
been  questioned  in  any  other  deeiaion  of  this 
court.  It  is  not  alleged  in  the  complaint 
before  us  that  the  appellee  is  appropriating 
an  undue  proportion  of  the  common  fund  or 
supply  of  Kaa,  or  that  it  is  uaiug  any  device 
«r  srtitlcial  means  to  prodnce  an  unnatural 
flow  of  gaa  from  its  wells,  to  the  injury  of 
the  appellante.  Neither  ia  it  charged  that 
the  means  adopted  b^  the  appellee  for  trans- 
porting the  gas  are,  in  any  respect,  improper, 
dangerous  to  life  or  property,  destrurtive  of 
"""   1  supply,  or  likely  to  inSict  ' 


own  wells  in  the  manner  adopted  by  it  is  not 
denied.  Nothing  done  by  the  appellee  is 
oomplained  of,  excepting  only  that  it  re- 
moves natural  gas  out  of  the  state  of  Indi- 
ana. No  ground  for  the  exercise  of  the  po- 
lice power  of  the  state  to  prevent  auch  re- 
moval is  shown.  Nothing,  save  the  naked 
right  to  transport  the  ga«  beyond  the  limits 
of  this  state,  ia  contested  in  this  action. 
The  only  reason  which  can  bo  urged  in  sup- 
port of  the  restraint  sought  to  be  imposed 
upon  the  appellee  is  that,  the  supply  of  nat- 
ural gaa  being  limited,  and  the  article  being 
one  of  great  value  and  convenience,  its  use 
ought  to  be  reserved  for  and  enjoyed  by  the 
people  of  this  atate,  to  the  exclusion  of  the 
inhabitants  of  any  other-  state.  But,  as 
natural  gas,  when  reduced  to  possession,  ia 
held  to  be  a  eoramercial  commodity,  its  own- 
er cannot  lawfully  be  prevented  from  carry- 
ing it  to  and  selling  it  in  whatever  market 
he  mav  consider  most  advantageous.  It  is 
true  that  the  Supreme  Court  of  the  United 
States  has  recently  held  in  Geer  v.  Connec- 
licul.  161  U.  S.  51B,  40  L.  ed,  793.  16  Sup, 
Ct.  Hep.  600.  that  a  statute  prohibiting  the 
transportation  of  wild  ^ame  beyond  the  lim- 
its of  the  state  in  which  it  is  taken  or  killed 
ia  not  in  conflict  with  the  Constitution  of 
the  United  States.  But  the  distinction  be- 
tween animals  ferm  nat-ura  and  natural  gad 
in  respect  of  their  ownership  before  reduc- 
tion to  possession  is  a  very  plain  one,  and 
has  been  clearly  pointed  out  in  numerous 
decisions.  Manufacturers'  Oaa  &  Oil  Co. 
V.  fndiaiui  flaturaX  Gas  d  Oil  Oo.  (at  May 
term)  50  L.  R.  A.  768,  57  N.  E.  912.  In  the 
case  of  wild  animals,  before  they  are  reduced 
to  possession,  the  ownership  is  in  the  pub- 
lic, and  not  in  any  private  person;  an4  they 
53  L.  It.  A. 


are  therefore  held  to  be  subject  to  the  pro- 
tection of  the  sovereign.  The  privilege  nf 
taking,  killing,  and  transporting  thetn  may, 
on  this  ground,  be  regulated  by  the  legisla- 
ture. As  to  natural  gas,  however,  the  pub- 
lic haa  no  title  to,  or  control  over,  the  gas 
in  the  ground.  Od  the  contrary,  so  far  a» 
it  ia  auEceptible  of  ownership,  it  belongs  to 
the  owners  of  t^e  auperincumbent  lands  in 
at  least,  such  landowners  have 


that  the  act  of  March  0,  1S89,  attempts  to 

C' libit  the  owner  of  natural  gas  which  has 
reduced  to  possession  by  proper  and 
lawful  means  from  transporting  it  by  safe 
and  reasonable  Tehidea  or  conduits  out  of 
the  atate  of  Indiana,  it  contravenes  the  pro- 
visions of  the  Federal  Ccmetitution  relating 
to  interatate  commerce,  and  is  therefore 
void.  No  other  foundation  for  the  claim  of 
the  appellants  to  relief  by  way  of  injunction 
being  disclosed,  the  complaint  must  be  held 
insufficienl:.  The  demurrer  thereto  was 
properly  auatained. 
JudgmiMt  afprned. 


George  W.  EDDINQFIELD. 
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So  obllBHfloii  to  peapond  to  everr  emM 
!■    lmiina«d     upoD    a    phralelaa     b;     • 

Btats's  license  to  practise  medic loe.  so  aa 
to  render  him  llatile  for  scbltrarllr  refusing  to 
attend  a  sick  person,  although  no  other  pb^sl- 
clRn  la  procurable. 

{April   4,   1001.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Montgomery 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  death  of 

SlaintilT'a  inteatate,  which  was  alleged  to 
ave  resulted  from  defendant's  refusal  to 
attend  her  profesaionally  as  a  phyaieian. 
AfftTmed. 
The  facta  are  stated  in  the  opinion. 
lietsrt.  Hurley  4t  T»b  Cle*Te  and 
DniBOMt  Kennedy  for  appellant. 

2Ie»tr*.  Clodfelter  ft  Fins  for  appellee. 

Bkker,  J.,  delivered  the  opinion  of   the 

file  appellant  sued  appellee  for  $10,000 
damages  for  wrongfully  causing  the  death 
of  his  intestate.  The  court  sustained  ap- 
pellee's demurrer  to  the  complaint,  and  this 
ruling  is  assigned  as  error. 

The  material  facta  alleged  may  be  sum- 
nrnriMd  thus:     At  and  for  years  before  de- 


NnTE. — It  seoms  to  be  conceded  In  the  above 
case  that  a  physician  Is  not  liable  at  common 
Inw  tor  refusing  to  attend  a  stck  person  who 
demands  bl9  servli-ps.  The  above  decision 
seems  to  be  the  first  dlreit  authorltr  on  the  qatM- 
tlan  of  such  liability  under  atatute*  r^nUtlni 
Ihe  practice  of  medicine. 


180 


Indiana  Sqpbbmk  Coubt. 


cedent's  deatii  appellee  waa  a  practiiing  pby- 
■ician  at  Mace,  in  Montgomery  count;, 
duly  lieenfted  under  the  lawa  of  the  state. 
He  held  himself  out  to  the  public  a«  a  gen- 
eral practitioner  ol  medicine.     He  had 


decedent's  family 


phyBician. 
ill,  and  sen 


Decedent   be- 


informed  appellee  of  dece- 
dent's Tiolen't  sickneas,  tendered  him  bis  fee 
for  his  Berricei,  and  stated  to  him  that  no 
other  physician  was  procurable  in  time,  and 
that  decedent  relied  on  him  for  attention. 
No  other  phystclan  waa  procurable  in  time 
to  be  of  any  use,  and  decedent  did  rely  on  ap- 
pellee for  medical  assistance.  Without  any 
reason  whatever,  appellee  refused  to  render 
aid  to  decedent.  No  other  patients  vere  re- 
quiring appellee's  immediate  service,  and  he 
could  have  gone  to  the  relief  of  decedent  it 
be  had  been  willing  to  do  so.  Death  en- 
sued, without  decedent's  fault,  and  wholly 
from  appellee's  wrongful  act.  The  alleged 
wiODgf  ul  act  waa  appellee's  refusal  to  enter 


not  contend  that,  l 

the  law  regulating  the  practice  of  medicine, 

physicians   were    oound    to    render    profea- 

service    to    everyone    who    applied. 

in,  N^.  {  731.  The  act  regulating 
the  practice  of  medicine  provides  for  a  board 
of  examiners,  standards  of  qualification,  ex- 
aminations, licenses  to  those  found  qualified, 
and  penalties  for  practising  without  license. 
AeU  1897.  p.  256;  Acts  1899,  p.  247.  The 
act  is  a  preventative,  not  a  compulsi""  ~  — 


not  require,  and  the  licensee  does  i 
gage,  that  he  will  practise  at  all  or  on  other 
terms  than  he  may  choose  to  accept.  Coun- 
sel's analogies,  drawn  from  the  obligations 
to  the  public  on  the  part  of  innkeepers,  com- 
mon carriers,  and  t&e  like,  are  beside  th« 

Judfmetit  affiraui. 


IOWA  SUPREME  COUBT. 


STATE  TRUST  COMPANY,  Appt., 
M,  P.  TURNER. 


<111  Iowa,  664.) 


IssDed  In  consideration  of  a  tianater  of  iicop- 
ertj-  the  valuation  of  which  waa  wholly  specu- 
lative, vlslonarr,  and  Imaslnar;,  la  liable  to 
creditors  of  the  corporation  for  the  difference 
between  Che  value  of  his  stock  and  the  real 
value  of  the  property. 

X.  A  cretlltar  of  a  eorpomtlon  who  be- 
to  the  parmeBt  for  stock  by  property  at 
an  eiceulve  valuBtlon  cannot  claim  that  the 
holders  of  such  stock  are  liable  as  stockhold- 
ers for  the  difference  between  the  actual 
value  of  the  property  and  the  par  value  of  the 
stock   which  was  Issued  for  It. 

St.  An  nsHlvBre  of  oveFdne  notes  of  m 
corpontlov  VKnnot  hold  n  stoekhold- 
er  wLo  paid  for  his  stock  only  by  a  transfer 
of  property  at  >  grossly  eicesalTe  valuation 
HaWe  tor  Che  defldeney  In  payment,  where 
blB  aBB^Kuar  could  not  have  done  so  because 
he  becBDie  a  creditor  of  the  company  with 
fall  knowledge  of  all  the  facts  relating  to 
the  IssusDce  of,  and  payment  for,  the  stock. 

(May   24,   1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbn  District  Court  for  Polk  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  of  him  as  a  stockholder  in  the  Hess 
Electric  Storage -Battery  Coin  pan j  the 
amount  alleged  to  be  unpaid  on  the  stock 
held  by  him,  in  satisfaction  of  a  judgment 
against  the  company.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


:    the   ahsreholder   against   creditors   of   the 
compBiy.  see  Van  Cleve  v.  Berkey  (Mo.)  42  L. 
R.   A.  SS3,  Hud  Hole. 
53  L.  R.  A. 


MettrB.  Bowea  *  BvM&ett,  for  appel- 
lant: 

This  court  lias,  in  effect,  adopted  the  trne- 
value  rule,  and  repudiated  tne  good-faith 

ChUholm  Brog.  v,  Fonty,  6S  Iowa,  333,  21 
N.  W.  6M. 

The  knowledge  of  the  plaintiff's  assignor 
that  the  stock  wu  not  fully  paid  stotk  was 
not  a  defense  to  tbe  action. 

Stout  V.  Httbbell,  104  Iowa,  49B,  73  N.  W. 
lOfiO;  Boulton  Carton  Co.  v.  MilU,  78  Iowa, 
480,  B  L.  R.  A.  B49,  43  N.  W.  290. 

liie  question  of  knowledge  or  notice  to 
the  creditor  can  of  necessity  have  no  appli- 
cation whatever.  It  would  be  folly  to  say: 
"True,  the  law  requires  stock  to  be  fully 
paid,  but  as  everybody  knows  that  it  is  not, 
therefore  it  is  tbe  Mime  aa  If  it  were."  The 
statute  makes  no  exception  as  to  creditors 
ViiUi  notice,  and  there  is  no  reason  why  the 
courts  should. 

7  Thomp.  Corp.  i  8848;  Sprague  v.  Ifa- 
tional  Bank.  172  111.  149,  42  L.  R.  A.  60(1.  60 
N.  E.  !9;  Ball  EloctHc  Light  Co.  v.  Child, 
OS  Conn.  522,  37  Ati.  391. 

While  it  is  true  that  the  plaintiff  is  not 
an  innocent  purchaser  according  to  the  law 
mevchant,  and  in  the  original  suit  by  plain- 
tiir  against  the  storage  battery  company 
that  company  might  have  inttrpoaod  any 
equity  in  defense  to  tbe  note  which  it  bad, 
if  any,  the  law  of  dishonor  "oes  no  farther. 

Leightman  v.  Kadetaka.  58  Iowa,  670,  43 
Am.  Rep,  129.  12  N.  W,  736;  John*  v.  Bail- 
ey.  45  Iowa,  241;  Dan,  Neg.  Inst.  4th  ed, 
SS  72S,  7266. 

ThiA  cause  of  action  is  entirely  independ- 
ent, anil  is  not  governed  by  the  rules  control- 
ling commercial  paper. 

Cfote  V.  Potter,  155  N.  Y,  146,  4S  N.  E. 
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On  petition  for  rehtaring. 

Th«  true-Tklue  rule  ii  not  based.  In  any 

manoer,  upon  Ui6  question  of  doctrine  of 

Spngue  t.  national  Bank,  172  lU.  149,  42 
L.  R.  A.  621,  H>  N.  B.  19. 

The  liability  amouiits  to  an  undertaking 
OD  the  part  of  the  atockbolderH  to  whom  the 
franchise  has  been  granted  that  the^  will  Qll 
up  the  stock  to  the  amount  of  their  seversl 
subscriptJoDs,  in  money  or  property  at  il« 
true  value,  and  if  they  do  not, — if  they  have 
failed  to  do  so, — it  is  still  a  subaiating  obli- 
(W'tion  on  thtdr  part  which  may  be,  under 
the  atatute.  enforced  by  the  creditor,  and 
that,  too,  without  alleging  or  proving  that 
there  has  been  any  element  of  fraud  In  the 
transaction  whatever. 

Meatrt.  FbUllps,  Brui,  A  BTan,  for 
appellee: 

To  charge  a  stodcholder  upon  stock  issued 
upon  and  for  the  purchase  of  property,  indl- 
Tidnally  for  the  aebta  of  the  corporation.  It 
ia  not  enough  to  prore  that  the  property  was 
purchased  at  an  overraluation  through  mis- 
take or  error  of  judgment  upon  the  part  of 
the  trustee,  but  it  must  be  shown  tbftt  the 
purchase  was  made  in  bad  faith  and  to  evade 
the  sUtute. 

DougUxM  V.  Ireland,  73  N.  Y.  100;  Toun^ 
T.  Erie  Irvn.  Co.  05  Midi.  Ill,  31  N.  W.  814; 
Boynton  r.  Andrevn,  63  N.  Y.  93 ;  Penfield 
T.  Daieeon  Toum  d  Oae  Co.  B7  Neb.  231,  77 
N.  W.  872;  Coit  T.  yorth  OaroHna  Oold 
AmalgaTnatinp  Co.  110  TJ.  S.  343,  30  L.  ed. 
420,  7  Sup.  Ci  Rep.  231 ;  Clark  v.  Sever,  131) 
n.  S.  00,  36  L.  ed.  63,  11  Sup.  a.  Rep.  408; 
Clcno  V.  Brown  (Ind.)  31  N.  E.  381 ;  Troup 
T.  BoThae\,  53  Neb.  7BS,  74  N.  W.  328;  Qor- 
der  T.  hlattsmouih  Canning  Oo.  38  Neb.  548, 
M  N.  W.  830;  Kelles  Broa.  v.  Fletcher,  B4 
Tenn.  1,  28  S.  W.  109B;  Amenean  Tvbe  it 
Iron  Co.  V.  Baden  Ga»  Co.  166  Pa.  489,  30 
Atl.  037;  Oilkie  A  A.  Co.  v.  Damaon  Tomm  A 
Qa»  Ca.  46  Neb.  333,  64  N.  W.  078,  10S7. 

In  order  to  nuUntain  thia  action  against 
the  defendant  aa  a  stockholder,  plaintiff 
mnst  show: 

1.  Tha.t  Uifl  patents  and  other  property 
oofiTered  to  the  corporation  by  Porter,  Hess, 
and  Case  were  overraJued  unreasonably  by 
Hie  corponition,  aa  well  as  by  the  vendors. 

Cook.  Stock  ft  Stockholders,  !  44. 

E.  That  the  unreasonable  valuation  was 
so  made  intentionally  and  fraudulently,  and 
that  defendant  has  made  a  profit  out  of  it. 

Defendant  had  no  interest  in  the  patents 
or  other  property  conveyed  to  the  corpora- 
tion. Hs  was  not  the  vendor  of  it  to  the 
company.  Ho  purchaeed  this  stock  from 
the  vendors  aa  paid-up  stock,  and  his  liabili- 
ty cannot  be  Increased  above  hii  liability  as 
purchaser ;  nor  could  he  In  any  event  be 
made  liable  for  the  par  value  of  tJie  stocdc 
leu  the  real  value  of  the  property. 

Cook,  Stock  ft  Stockholders,  (j  44-48; 
PAeloft  V.  Batari,  B  Dill.  46,  Fed.  Cas.  No. 
11,068;  BoooUl  v.  Thayer,  106  U.  8.  I43-14Q, 
M  I,,  ed.  088;  Xev>  Albany  v.  Burke,  11 
Wall.  96.  20  L.  ed.  156;  Van  Cott  t.  Fan 
Brvnl,  82  N.  Y.  635. 
53  L.  R.  A. 


The  plaintiff  was  not  only  affected  with 
full  notice  of  its  aaaignor,  but  was  itself 
chargeable  with  all  the  matters  and  things 
connected  with  the  issuance  of  the  stock  aa 
shown  by  the  records  of  the  corporation. 

Northtceatera  Mut.  L.  Ina.  Co.  v.  Cotton 
Eaohange  Real  Ettate  Co.  43  Fed.  22;  Cott 
V,  Unrth  Carolina  Gold  Amalgamating  Co. 
119  U.  S.  343,  30  L.  ed.  420,  7  Sup.  Ct.  Rep. 
231 ;  Bank  of  Fort  Madiaon  v.  Alden,  120  U. 
S.  372,  32  L.  ed,  725,  9  Sup.  Ct.  Rep.  332 ; 
iturlce  V.  Bmitk,  16  Wall.  390,  tub  nam.  Put- 
nam V.  'KeiD  Albany  A  8.  C.  Junction  R.  Co. 
21  L.  ed.  301 ;  Foster  v.  BeltiAer'a  Sugar  Ret. 
Co.  118  Mo.  238,  24  S.  W.  68, 

Dee^«r,  J.,  delivered  tbe  (pinion  of  tlta 

The  Hees  Electric  Storage-Battery  Com- 

fiany  is  a  corporation  organized  under  tiie 
aws  of  this  state  in  the  year  1890.  It  ma 
created  "to  perfect  a  storag^battery  system 
patented  1^  one  E.  K.  Bees,  and  to  adapt  it 
to  practicnl  use  for  light  and  power;  tJie 
buying  and  selling  of  the  patent  and  any  oth- 
er necessaiy  ana  proper  article  to  be  used 
herewith;  to  procure  other  letters  patent; 
and  to  buy  and  sell  electric-light  plants, 
patents,  batteries,  etc. ;  and  to  lease,  pur- 
chase, or  sell  electric  current  for  any  legiti- 
mate purpose."  The  capital  stodi  waa  fixed 
at  $100,000,  divided  into  1,000  shares  of 
$100  each,  of  which  not  exceeding  $BD,000 
might  be  issued  and  used  as  fully  paid  for 
the  purchase  of  patents  or  property  to  be 
used  in  the  business.  He  balance  of  the 
stock  waa  to  remain  as  treasury  stock,  and 
sold  to  such  persons  and  on  such  terms  as  the 
board  of  directors  should  determine ;  none  of 
it  to  be  issued,  however,  until  fully  paid. 
The  articles  were  signed  by  H.  C.  Porter,  H. 
K.  Hess,  A.  R.  Case,  defendant,  and  other*. 
Defendant  was  riee  president  and  a  director 
of  the  corporation.  After  the  filing  of  the 
articles,  Porter,  Case,  and  Hess  made  a 
proposition  to  sell  certain  patents  which 
th<^  claimed  to  own  and  hold,  to  the  corpo- 
ration, for  190,000  of  its  capital  stodc,  fully 
paid  up,  and  an  additional  sum  of  $600  in 
cash  as  soon  as  the  corporation  was  able  to 
pay.  The  board  of  directors  of  the  corpora- 
tion accepted  the  proposition,  and  Porter, 
Case,  and  Hess  made  an  assignment  of  their 
patents,  and  of  such  property  as  they  had 
on  hand  for  experimental  and  manufactarinf 

SurpOBCB,  to  the  corporation,  and  receivM 
rom  it  $90,000  of  its  fully-paid  stock.  The 
books  of  the  corporation  show  that,  the  day 
before  the  aforesaid  proposition  was  made, 
10  shares  of  stodi:,  of  the  face  value  of  91,- 
000,  were  issued  to  defendant,  Turner,  llkia 
stock  recited  that  it  was  fnlly  paid.  Turner 
paid  nothinj;  to  the  corporation  for  the 
stock,  but  the  same  was  treated  by  all  par- 
ties as  a  part  of  the  (90,000  to  be  issued  to 
Porter  et  al.,  and  was  issued  to  him  on  their 
order.  He  paid  Porter  and  his  associates 
20  cents  on  the  dollar  in  cosh  for  the  stock, 
and  has  owned  the  game  to  this  day.  On  the 
day  the  proposition  was  made,  20  shares  of 
the  stock  were  iasued  to  Porter ;  but  he  never 
received  them,  and  the  books  show  that  tbejr 
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were  canceled  and  reissued  to  D.  H.  Gouring 

and  T.  S.  Oatcwt.  Ten  of  these  shares  ia- 
BUcd  to  Gouring  were  oanceled,  and  new  cer- 
tificateg  for  the  some  were  issued  to  defend- 
ant. The  other  10  of  these  20  ehares  were 
also  ranceled  and  reissued  to  defendant. 
Neither  Turner,  Gouring,  nor  Porter  paid 
anything  to  the  corporation  for  this  stack, 
but  it  was  treated  as  a  part  of  the  $90,000 
hitherto  mentioned.  Turner  paid  Go u ring 
20  cents  on  the  dollar  for  the  stock  issued  to 
him.  The  remainden-  of  the  800,000  in 
?tock  was  issued  as  follows:  10  sharei  t{) 
K.  R.  Ballis,  10  to  F.  B.  Collins,  10  to 
Georce  C.  Boggs,  6  to  0.  L.  F.  Browne,  5  to 
D.  W.  Chase,  5  to  A.  I.  Lee,  S  to  J.  H. 
Woods,  5  to  P.  A.  Fields,  and  S  to  W.  H. 
Langan,  all  of  whom  had  signed  the  original 
articles  of  incorporation;  and  the  balfince 
was  issued  t«  Porter  et  ai.,  or  to  other  per- 
sona on  their  order.  The  stockholders  have 
never  held  a  meeting,  but  the  board  of  di- 
rectors held  tneetin)^  until  the  latter  part 
of  the  year  1894,  since  which  time  It  has  held 
no  meetings.  It  was  also  agreed  as  follows : 
"(6)  Tliat  the  chemioila,  material,  and  prop- 
erty mentioned  in  the  said  written  proposi- 
tioD,  Including  tools  and  instruments  intend- 
ed or  adapted  to  the  manufacture  of  batter- 
ies and  motors,  or  used  or  intended  for  ex- 
periment, were  of  the  value  of  $500,  and  at 
the  time  of  the  purchase  of  said  property  by 
the  said  Hess  Electric  Storage- Battery  Com- 
pany, as  hereinbefore  stated,  the  said  pet- 
enied  articles  had  not  been  put  largely  into 
practical  use,  but  many  experiments  and 
teste  had  been  made  with  reference  to  its 
practical  utility,  all  of  which  were  known 
to  the  said  Hess  Electrical  Storage-Battery 
Company,  and  its  teats  and  experiments  had 
shown  satisfactory  results;  and  the  incorpo- 
rators believed  at  the  time  of  said  purchase 
of  said  patent  and  property  that  the  same 
was  of  very  great  value,  and  hoped  and  be- 
lieved said  company  would  realise  therefor 
and  thereon  largely  more  than  the  $90,000 
paid  therefor.  (7)  That  the  said  incorpora- 
tors and  stockholders  of  said  incorporation 
continued  to  experiment  with  and  test  saiil 
patented  articles  until  late  in  the  year  1894, 
receiving  numerous  offera  for  the  purchase 
of  territory  and  for  the  placing  of  the  same 
in  use  upon  cars  and  otherwise,  many  of 
which  o/Tors  were  rejected  by  said  Hess 
Electric  Storage- Battery  Company  because 
of  the  belief  that  said  patents  and  the  use 
of  said  patent  articles  were  worth  more  than 
the  offers  made  therefor,  and  for  the  use 
thereof;  that  during  said  period  other  in- 
ventions for  the  use  and  application  of  elec- 
tricity as  a  motive  power  were  discovered 
and  invented,  whereby  and  by  reafi<»i  wbere- 
■of  the  Hess  Electric  Storage-Battery  Com- 
pany has  not,  so  far,  been  able  to  realize 
revenues  therefrom  to  any  large  extent,— 
that  ix  to  say,  the  said  corporation  has  not 
been  alile  to  make  any  sales  satisfactory  to 
said  company,  and  the  said  patents  and 
property  have  never  brought  to  the  corpora- 
tion any  remuneration  adequate  to  meet  its 
«ntire  expenditures."  In  September  of  the 
year  1893  the  corporation  borrowed  of  the 
B3  L.  R.  A. 


Commercial   Loan   Association   tbe   sum   of 

$G70,  and  executed  its  notes  therefor,  due 
one  month  after  date.  The  loan  associa- 
tion had  knowledge  of  all  the  facts  hitherto 
recited  regarding  the  organization  of  the 
corporation,  and  of  the  majiner  in  which  it 
had  issued  and  disposed  of  ito  stock,  and  was 
fully  cognizant  of  all  the  facta  regarding  the 
purchase  and  sale  of  the  patents  and  prop- 
erty, and  of  tha  Talue  thereof.  After  the 
maturity  of  the  note,  the  loan  association 
transferred  the  same  to  plaintiff.  Plaintiff 
recovered  judgment  thereon  against  the  cor- 
poration, and  after  an  execution  hod  been 
issued,  and  returned  "No  property  found,"  it 
commenced  this  action.  On  these  facts  the 
case  was  tried  to  the  court,  resulting  in  h 
judgment  for  defendant,  and  from  that  judg- 
ment the  appeal  is  taken. 

Involved  primarily  is  the  so-called  "trust- 
fund  doctrine,"  as  applied  to  stockholders' 
obligations  to  creditors.  This  is  founded  on 
the  proposition  that  as  the  state  undertakes 
to  relieve  the  stockholder  in  a  corporation  of 
general  liability  for  the  debts  of  t^e  concern, 
to  the  amnunt  that  he  has  invested  in  the 
enterprise,  lie  ought,  in  good  faith,  to  pay  in 
money  or  its  equivalent  the  face  value  of  the 
stock  received ;  and,  if  he  fails  to  do  this, 
he  should  be  treated  as  holding  the  remain- 
tier  in  trust  for  the  benefit  of  the  creditors 
of  the  corporation.  Prom  this  proposition 
two  apparently  conflicting  and  inconsistent 
rules  have  grown  up,  one  of  which  may  be 
called  the  "true-value  rule,"  and  the  other 
the  "Kood-faith  rule."  Courts  adopting  the 
good-faith  rule  are  also  divided  on  the  prop- 
osition  as  to  what  is  necessary  to  be  shown 
to  constitute  good  faith.  Some  of  them  hold 
that,  in  the  absence  of  an  affirmative  show- 
ing of  fraud  aliunde  mere  overvaluation  of 
the  property  given  in  exchange  tor  stock  will 
not  render  the  stockholder  liable  for  the 
diliererce,  while  others  hold  that  overvaJua- 
tion  itself,  especially  if  gross,  constitutes,  or 
at  least  raises  a  strong  presumption  of. 
fraud.  The  development  of  the  trust-fund 
doctrine  may  be  gathered  from  a  reading  of 
the  following:  Wood  v.  Dummer,  3  Mason, 
308.  Fed.  Cas.  No.  17.044;  Satryer  v.  Boag. 
17  Wall.  010,  21  L.  ed.  731;  nandlcti  v. 
Stalz.  139  U.  S.  427,  35  L.  ed,  234,  II  Sup. 
Ct.  Rep.  630,  and  eases  cited  therein;  Hol- 
lin»  v.  BrtcrfleW  Coal  d  I.  Co.  150  U.  S  371. 
37  L.  ed.  1113,  14  Sup.  Ct.  Hep.  127;  Offfood 
V.  King.  42  Iowa.  478.  Cases  holding  to  the 
true-value  doctrine  are  aa  followi:  Van 
Clcoe  V.  Berkei/.  143  Mo.  109,  42  L.  R.  A. 
503,  44  S.  W.  743;  Joseph  v.  DavU  (Aia.> 
10  Bo.  830;  Oates  v.  Tipjiecotwe  Slone  Co.  57 
Ohio  St.  60.  48  N.  E.  285;  Haldetnan  v, 
AtnsJiB.  82  Ky.  395 ;  lAbbj/  v.  Tobey,  82  Me. 
397.  19  Atl.  004;  ElyCon  Land  Co.  v.  Bir- 
mingkain  Warehoiiat  it  Elevator  Co.  02  Ala. 
407,  12  L.  R.  A.  307,  9  So.  129;  Clayton  v. 
Ore  K»ob  Copper  Co.  109  N.  C.  38S,  14  S. 
E.  3B ;  Qonehio  InceBtment  Co.  v.  Iron  Chief 
Min.  Co.  78  Wis.  427,  47  N.  W.  728.  Some 
of  those  holding  to  the  flrst  division  of  the 
good-faith  rule  are  Smith  v.  Prior,  68  Minn. 
247,  59  N.  W.  1018;  Schenak  v.  Andrctcr,  57 
N.  Y.  147 ;  Van  Colt  t.  Van  Bnml.  82  N.  Y. 
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533;  Graves  T.  Brooks,  IIT  Wich.  424,  76  N. 
Vi.  932;  Cuit  V.  Xorth  Carolina  Oold  A.mai- 
gaBiating  Co.  119  U.  S.  3-13,  30  L.  ed.  420, 
T  Sup.  Ct.  Ttep.  231 ;  Kelley  Bros.  v.  Fletch- 
«r,»4  Tenn.  1,28  S.  W.  1099;  Rickerson  Rol- 
Ur-Milt  Co.  y.  Farrell  Foundry  d  Mack.  Co. 
a  C.  C.  A.  302,  43  U.  S.  App.  452,  75  Fed. 
S54;  Pkelan  v.  Bayard,  S  Dili.  45,  Fed.  Cm. 
X'o.  11,068;  Acie  Haven  Horse  fiail  Co.  v. 
Linden  Hpiing  Co.  142  Mass.  349,  7  N.  F. 
T73.  And  of  thofte  holding  to  the  accond 
divialon  are  Doitglasa  v,  Ireland,  73  N.  Y. 
lot;  Boynton  v.  Andreas,  63  N.  Y.  96; 
Bailings  Mailing  Co.  v.  Iron  Range  Brewing 
Co.  65  Minn.  28,  87  N.  W.  852;  Kelly  v. 
Clark,  21  Mont.  201,  tub  nom.  Kelly  v. 
rourlk  of  Jnlij  ,Win.  Co.  42  L.  R.  A.  621,  63 
P»e.  950;  Llcyd  v.  Preston,  146  U.  S.  630, 
38  L.  ed.  1111,  13  Sup.  Ct.  Rep.  131-,  Wal- 
lace T.  Carpenter  Eleclrio  Heating  Mfg.  Co. 
70  Minn.  321,  73  N.  W.  1B9.  It  will  be  no- 
ticed tliat  there  i«  aome  confuBion  in  the  New 
Yorlc  and  United  States  Supreme  Court 
cases,  and  it  \a  dilDcult  to  uj  juat  what  rule 
ptevailp  in  Illinois.  See  Sprague  v.  ^atton- 
al  Bank,  172  111.  149,  42  L.  E,  A.  808,  60  N, 
E.  19.  But  the  Supreme  Court  has  nev 
departed  from  the  principles  of  Sawyer 
Boag,  and  other  like  cases.  See  Camden  t. 
Stuart.  144  U.  S.  104,  39  L.  ed.  363,  12  Sup, 
Ct.  Rep.  58S.  Nothing  further  need  be  said 
re^rding  the  attitude  of  the  various  courts 
of  the  country  on  these  propositions.  Some 
•f  the  cases  cited  may  not  clearly  fall  to  the 
places  assigned  them,  but,  on  the  whole,  we 
think  this  as  fair  a  classiScation  of  Uie  au- 
thorities as  can  be  made.  In  view  of  our 
previous  holdings,  this  discussion  may  seeni 
unnecessary:  but,  as  counsel  seem  to  think 
that  the  question  is  new  to  this  court, 
have  attempted  to  state  in  brief  some  of  the 
holdings  in  other  jurisdictions. 

We  think  our  previoua  cases  adopt  the 
tme-value  rule,— perhaps  not  to  its  full  ex- 
tent; but  such  has  been  the  drift  of  these 
cases.  In  Osgood  v.  King,  42  Iowa,  478,  we 
•aid:  "Every  principle  of  honesty  and  jus- 
tice requires  that,  as  between  the  stock- 
bolder  and  a  creditor,  the  stock  shaJl  be 
considered  paid  only  to  the  extent  of  the  fai 


lually  lial 
Iowa,  477,  52  Am.  Rep.  453, 
qnotiDg  from  Taylor  or  Corporations,  wo 
Mid:  "It  the  property  received  is  grossly 
tinequni  in  value  to  the  par  value  of  the 
•bares,  the  subscriber  who  rec^ved  the 
(hares  originally,  or  his  subsequent  trans- 
feree with  notice  of  the  circumstances,  may 
b«  compelled  to  make  up  the  difference  in 
value.  "In  Chishalm  Bros.  v.  Forney,  65 
Iowa,  333,  21  N.  W.  664,  Seeveri,  J.,  s{wak- 
iog  for  the  eoart,  said:  "Persons  dealing 
with  the  corporation  had  the  right  to  as- 
sume that  it  owned  available  assets  to  the 
amount  of  the  capital  stodc;  that  is  to  say, 
that,  in  consideration  for  the  stock  issued, 
the  corporation  had  received  money  or  prop- 
trty  which  would  be  available  to  pay  any  in- 
debteduess  incurred  in  its  business.  A  pat- 
ent is,  aa  has  been  said  'a  property  in  no- 
53L.B.  A. 


tion,  and  has  no  corporal,  tangible  sub- 
stance.' and  cannot  be  levied  on  and  sold  un- 
der execution  issuing  from  the  sta.te  courts; 
and  whether  it  can  be  sold  on  executions  is- 
suing from  the  Federal  courts  is  regarded  as 
doubtful.  .  .  .  Until  its  usefulness  haA 
been  established,  the  value  of  a  patent  right 
is  purely  speculative."  Judge  Robinson,  in 
Wishard  v.  Hansen,  99  Iowa,  307,  68  N.  \V. 
891,  uses  this  language:  "Where  the  capi- 
tal stock  of  a  corporation  is  issued  to  one  of 
its  promoters  ai^  organizers  for  properly 
which  is  taken  at  a  gross  over- valuation,  the 
transaction  is  fraudulent  against  creditors 
of  the  corporation,  if  it  be  insolvent;  and  the 
sLockholiler  who  receives  such  stock  with 
the  knowledge  .  .  .  will  be  liable  to 
such  creditors,  on  the  stock  he  holds,  for  the 
dilFcrence  between  its  par  value  .  .  . 
and  the  amount  actually  paid."  In  Stout  v. 
Hubbf.ll,  104  Iowa,  499,  73  N.  W.  1080,  it  is 
said:  "It  is  alleged  .  .  .  that  the  land 
was  given  and  recedved  under  an  a^eement 
that  it  was  a  full  payment  for  said  stock. 
This,  alone,  would  be  no  defense;  for  this 
court  has  held,  as  to  creditors  of  a  corpora- 
tion, that,  when  property  is  received  by  the 
corporation  at  an  excessive  valuaticm  in  pay- 
ment for  sbsres  of  its  capital  stock,  it  is 
only  a  payment  to  the  extent  of  the  value  ot 
the  property  received,  and  the  owners  of 
such  stock  are  liable  to  creditors  for  the  dif- 
ference between  the  actual  value  of  the  prop- 
erty and  the  face  value  of  the  stock.  In 
Boullon  Carbon  Co.  v.  MillSr  78  Iowa,  465, 
5  L,  R.  A.  649,  43  N.  W.  290,  we  again  quoted 
with  approval  the  rule  announced  by  Mr. 
Taylor  in  his  work  on  Corporations,  and 
said  that  no  plea  of  fraud  was  necessary. 
From  this  review  it  is  apparent  that  we 
have,  in  efTect,  adopted  the  true-value  rule, 
although  saying  in  some  cases  that  the  rea- 
son for  so  doing  was  to  prevent  fraud. 
There  is  nothing  in  these  decisions  or  in  the 
statutes  that  inhituts  the  taking  of  property 
in  exchange  for  stock,  providing  it  is  taken 
at  its  true  value;  and  this  value  we  do  not 
think  should  in  all  instances,  if  in  any,  l>e 
measured  by  results.  The  parties  have  the 
right  in  good  faith  to  agree  on  the  value  of 
the  property  taken,  but  this  should  not  be 
a  speculative  or  Bctitious  one.  An  honest 
mistake  in  judgment  will  not  necessarily 
destroy  the  value  agreed  upon,  but  it  must 
he  <(uch  a  valuation  as  prudent  and  sensibls 
business  men  would  approve.  Values  based 
on  visionary  or  spcculativa  hopes,  unwar- 
ranted by  existing  conditions  or  facta,  and 
without  reasonable  evidence  from  present  ap. 
pearances,  are  not  such  as  the  law  will  tol- 
erate, aa  againat  creditors.  It  is  apparent 
that  the  patent  and  property  sold  the  cor- 
poration by  Porter  et  ol.  had  no  such  value 
as  the  parties  placed  upon  it.  The  valua- 
tion was  wholly  speculative,  visionary,  and 
iniagjnary,  aa  experience  has  shown.  In- 
deed, we  doubt  if  the  parties  thought  it  had 
any  such  value  as  they  fixed  upon  it.  They 
say  they  hoped  and  believed  the  company 
would  realize  therefor  and  thereon  more 
than  $00,000,  but  no  one  had  the  temerity  to 
say  that  he  regarded  the  patent  and  prop- 
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erty  M  of  that  value.    The  EU^tuftI  value  n- 
Miv«d  WM  but  litUe  over  9500. 

But  it  IB  Mid  tbat,  as  plaintiff's  uaignor 
bad  full  knowledge  and  notice  of  all  the 
factB,  plaintiff  cannot  recover.  This  conten- 
tion requires  a  litUe  further  examination  of 
the  nttionote  of  tht  trust-fund  doctrine. 
Conalderabion  of  t^e  caast  will  abovr  tbat  it 
grew  out  of  a  desire  on  tbe  part  of  courts  to 
protect  creditors  wbo  invcated  their  funds 
on  the  faith  that  the  capital  stock  was  fully 
paid  up,  and  repreeented  the  true  assets  of 
the  corporation.  Mr.  Justice  Miller,  in  jSaio- 
yer  v.  Hoag,  17  Wall.  610,  21  L.  ed.  731, 
said;  "We  think  it  now  well  established 
that  the  capital  stock  of  a  corporation,  es- 
pecially its  unpaid  subscriptions,  is  a  trust 
fund  for  the  benefit  of  the  general  creditors 
of  the  eorporfttiMi."  He  further  said:  "It 
la  therefore  but  just  that  when  the  Interests 
of  the  public  or  of  strangers  dealing  with 
this  corporation  are  to  be  affected  by  any 
transactiou  between  Uie  stockholders  who 
own  the  corporation,  aod  the  corporation  It- 
self, such  transaction  should  be  subject  to 
a  rigid  scrutiny,  and  if  found  to  be  infected 
with  anything  unfair  towards  such  third 
person,  calculated  to  injure  him,  or  designed, 
intentionally  and  inequitably,  to  screen  the 
stockholder  from  loss,  at  the  expense  of  the 
general  creditors,  it  should  be  disrwarded 


23  L.  ed.  S03,  this  rule  is  announced;  "The 
capital  stodc  of  a  moneyed  corporation  is  a 
fund  for  the  payment  of  its  debts.  It  is  a 
trust  fund,  oi  which  tlie  directors  are  the 
trustees.  .  .  .  The  capital  [stock]  paid 
in,  and  promised  to  be  paid  in,  is  a  fund 
which  the  trustees  cannot  squander  or  give 
awav."  Justice  Woods,  in  Scovill  t.  Thayer, 
105  U.  S.  143.  26  L.  ed.  068,  saysr  "The 
reason  is  that  the  stock  subscribed  Is  eonsid- 
ered  in  equity  as  a  tjnist  fund  for  the  pay- 
ment of  creditors.  .  .  .  It  is  so  held  out 
to  the  public,  who  have  no  means  of  knowing 
the  private  contracts  made  between  the  cor- 
poration and  its  stockholders.  The  creditor 
nas,  therefore,  the  rieht  to  presuine  Uiat  the 
■tuck  subscribed  has  been  or  will  be  paid  up; 
and,  if  it  is  not.  a  court  of  equity  will,  at 
his  instance,  require  it  to  be  paid."  In  fur- 
ther explanation  of  the  doctrine,  Justice 
Brewer,  speaking  for  the  court  in  Rollins  v. 
BrieTfield  Coal  &  Iron  Co.,  150  U.  S.  371,  37 
L.  ed.  1113,  14  Sup,  Ct.  Rep.  137,  said: 
"Yet  ftll  that  is  meant  by  such  eipre.'taions 
['trust  fund']  is  the  existence  of  an  equi- 
table right,  which  will  be  enforced  whenever 
a  court  of  equity,  at  the  instance  of  a  proper 
party,  and  In  a  proper  proceeding,  has  taken 
possession  of  the  assets.  It  is  never  under- 
stood that  there  is  a  specific  lien  or  n  direct 
trust."  Quoting  from  Poraeroy's  Equity, 
he  further  says:  TTiey  "are  not  in  any  truo 
and  complete  sense  trunta,  and  can  only  be 
called  so  by  way  of  analogy  or  metaphor." 
He  further  likens  a  creditor's  rights  in  such 
a  cnoe  to  the  rights  of  a  creditor  of  a  part- 
nerphip.  Justice  Field,  in  Fogg  v.  Blair, 
133  U.  S.  634.  33  L.  ed.  721,  10  Sup.  Ct.  Rep. 
338.  also  announced  a  similar  doctrine.  Jus- 
S3  L.  R.  A. 


tice  Woods,  In  Boo-nill  r.  Thayer,  gives  some 
of  the  reasons  for  the  rule;  and  Ee  sava,  in 
substance,  that  if  a  corporation  sells  it4 
stock,  as  fully  paid,  for  a  disaount,  it  cannot 
thereafter  make  calls  for  the  purpose  of  in- 
creasing its  business.  "The  shares  were  is- 
sued OS  full  paid,  aa.  a  fair  understanding. 
and  that  bound  the  company.  .  .  .  But 
the  doctrine  of  this  court  is  that  such  a  con. 
tract,  though  binding  on  the  company,  la  a 
fraud,  in  law,  on  its  creditors,  which  they 
can  set  aside;  that  when  their  rights  inter- 
vene, and  their  claims  are  to  be  satisfied,  the 
stockholders  can  be  required  to  pay  their 
stock  in  full."  Following  this  doctrine  to 
its  logical  concluilon,  it  was  held  in  Bank 
of  Fort  Madison  v.  Alden,  129  U.  S.  372,  32 
L.  ed.  TEG,  9  Sup.  Ct  Rep.  332,  that,  where 
the  creditor  has  full  knowledge  of  the  trans- 
action between  the  corporation  and  its 
stockholder  at  the  time  ne  extends  credit, 
he  cannot  be  heard  to  complain,  for  the  rea- 
son that  no  credit  is  given  upon  a  represen- 
tation of  a  different  set  of  facts  than  those 
which  actually  existed.  See  also  Coit  v. 
Tforth  Carolina  Oold  Amalgamating  Co.  llf> 
U.  S.  343,  30  L.  ed.  420,  7  Sup.  Ct,  Rep.  231 ; 
W/ilbum  T.  Chnumlt,  43  Kan.  352,  23  Pac. 
657 ;  H'ArteWH  v.  Jacobs,  7S  Wis.  474.  44  N. 
W.  630;  Toiuiji  v.  Erie  Iron  Co.  65  Mich. 
Ill,  31  N,  W.  814]  Woolfolk  V.  Jaitvary,  131 
Mo.  620,  33  S.  W.  438;  Adamant  Mfg.  Co.  v. 
Wallace,  IS  Wash.  614,  48  Pac.  4Ifi;  Rob- 
inson T.  BidtoeU,  22  Cal.  37B;  First  Wat. 
Bank  V.  Outtin  Minerva  Consol.  Min.  Co. 
42  Minn.  327,  6  L.  R.  A.  676,  44  N.  W.  198. 
Indeed,  we  And  no  case  to  the  contrary,  un- 
less it  be  Bpragne  v.  national  Bank,  172  III. 
14fl,  42  L.  R.  A.  606,  60  N.  E.  19.  That  deci- 
sion  was  based  on  a  statute,  however,  which 
is  somewhat  different  frMn  ours,  in  that  it 
made  each  stockholder  liable  for  the  debts 
of  the  corporation  to  the  extent  of  the 
amount  that  may  be  unpaid  on  the  stock 
held  by  him.  Our  statute  says  that  noth- 
ing in  the  chapter  contained,  and  nothing 
in  the  articles  of  incorporation,  shall  relieve 
the  stockholders  from  individual  liability, 
etc.  ( Code,  S  1031 )  ;  le&ving  the  liability  to 
be  determined  under  the  general  law.  Ball 
Lleetrio  Light  Co.  v.  CMld,  68  Conn.  522,  37 
Atl.  391.  relied  on  by  appellant,  is  not  in 
point.  There  the  ntatute  impoBcd  a  liabil- 
ity on  the  stockholder  to  the  extent  of  2.1 
per  cent  of  the  amount  of  stock  held  by  him. 
We  have  heretofore  recognized  these  rules. 
While  saying,  arguendo,  that  a  sale  of  stock 
at  a  less  rate  than  that  fixed  in  the  charter 
Is  a  fraud  upon  the  law  and  tbs  stockhold- 
ers (Oliphant  V.  Woodtmm  Coal  i  Min.  Co. 
63  Tows,  332,  10  N.  W.  212),  yet  in  Qoff  v. 
Hatrkcye  PMnip  &  Windmili  Co.  62  Iowa, 
001.  18  N.  W.  307,  we  further  said:  "The 
public  has  a  right  to  assume,  when  the  stock 
of  a  company  has  all  been  issued  as  full-paid 
stock,  that  it  has  bran  paid  for  in  full  in 
money,  or  in  property  at  a  fair  value.  ,  .  . 
fif  it  has  not  b«en  paid,  .  ,  .]  while  this 
irii$;ht  be  ground  for  a  proceeding  in  the  in- 
terest of  the  public  to  wind  up  the  company, 
It  ia  not  eround  on  which  the  plaintiff  can 
predicate  his  right  to  relief;     .    .    .     and. 
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besides,  be  not  only  knew  upon  what  baiiiB 
tlie  atock  had  been  subscribed  and  paid  for, 
but  he  aubacribed  and  paid  for  bis  stock  oa 
the  ume  basis."  This,  it  will  be  Db«erved, 
was  also  dictum.  But  in  Oallanan  v.  Wind- 
«»',  78  Jowa,  103,  42  N.  W.  652,  we  held,  in 
efTect,  tiiat  the  aaai^ee  of  a  creditor  of  a 
ccK-ptrntion  could  not  reoover  unpaid  aub- 
Kcnptions  to  capital  stock  where  tbe  creditor 
knew  when  he  extended  credit  that  the  stock, 
although  issued  as  fulljr  paid,  bad  not  in 
fact  b^n  M>  paid.  Referring  to  the  statuto 
(Code  1B73,  g  1082),  which  is  the  same  as 
f  1631  of  the  preaent  Code,  we  said:  "We 
are  a-ware  of  the  provisiona  of  !  1082  of  the 
Cddeu  The  primary  object  of  those  provi- 
tirmt  was  to  protect  creditors  of  the  com- 
pany. Thef  should  not  be  held  to  apply  to 
a.  case  of  this  kind,  where,  by  virtue  of  a 
valid  Bgreemmt,  to  which  th^  original  cred- 
itor was  a  party,  nothing  was  due  or  collect- 
ible on  the  stock  of  the  stockholder."  In 
that  case  we  approved  the  doctrine  of  Baovitl 
V.  T^ytr,  105  U.  S.  143,  28  L.  ed.  BBS,  and 
Aobtfuon  T.  Bidicell,  22  Cal.  370.  In  Blout 
T,  Hubbell,  104  Iowa,  499,  73  N.  W.  1080, 
the  same  rule  is  recognized  and  applied ;  but, 
aa  plaintiff  in  that  case  had  no  notice,  he 
was  permitted  to  recover.  See  also  Clark 
V.  Amerioan  Coal  Co.  SB  Iowa,  436,  17  L.  R. 
A.  557,  S3  N.  W.  201,  As  the  Commercial 
Loan  Aaaociation  had  full  Icnowledge  of  all 
the  facts' rdati UK  to  the  issuance  and  pay- 
ment for  the  stouc  owned  l^  the  defendant, 
it  could  not  recover.  Does  plaintiff,  its  trans- 
feree after  maturity,  hare  any  greater 
riphtal  Wd  think  not  Our  statute  (Code, 
)  3461)  provides  tjiat  "the  assignment  of  a 
thing  in  action  shall  be  without  prejudice  to 
any  .  .  .  defense  .  .  .  existing  in 
favor  of  the  defendant  and  against  t£e  as- 
signor before  notice  of  the  assignment." 
Bat  in  Richards  v.  Daily,  34  Iowa,  427,  we 
said  the  holder  of  a  negotiable  note  trana- 
ferred  after  maturity  takes  it  subject  to  all 
equities  arising  out  of  the  note  itself,  sunh 
as  payment,  etc.,  JHit  not  subject  to  an  in- 
dependent aet-off,  and  that  the  section  just 
Suoted  did  not  change  the  rule.  Indeed,  it  is 
lementary   doctrine    that   a    transferee   of 


overdue  nc^tiaUe  pa.per  takes  it  liable  to 
all  equities  to  which  it  was  subject  in  the 
hands  of  tbe  payee.  But  tboae  equiUcs 
must  attach  to  the  paper  itself,  and  not  arise 
from  any  collateral  tranaa^tiiHi.  Young 
Men's  OhrUtian  Asao.  Oymnaaivm  Co,  v, 
Rockford  JVot,  Bank,  179  111.  5BB,  46  L.  R.  A. 
7.53,  54  N.  E.  2B7 ;  Gibson  v.  Valntire,  110 
Iowa.  417,  81  N.  W.  699.  Thia  rule  haa  no 
application  to  the  case  at  bar.  The  maker 
of  the  noto  (the  corporatian)  is  intorpoaing 
no  defense.  Plaintiff  had  judgment  on  the 
note  without  defense  on  the  part  of  the 
maker.  Its  present  action  is  not  on  the  note, 
but  is  an  attempt  to  collect  ita  judgment 
against  a  stockholder  of  the  corporation. 
The  law  merchant  has  nothing  to  do  with 
such  a  case.  It  is  a  mere  right  or  chose 
in  action  incident  to  ownership  of  the  note, 
Bcquired  in  virtue  of  a  transfer  thereof,  and 
plaintiff  has  no  other  or  greater  rights  with 
respect  to  defendant's  liability  than  its  as- 
signor had  at  the  time  of  tbe  assigimicot. 
If  defendant  was  in  any  sense  a  party  to 
the  note,  then  he  may  interpose  any  defense 
he  held  against  plaintiff's  assignor.  But,  if 
not  a  party,  then  his  liability  to  plaintiff  ex- 
ists by  reason  of  the  aasignment  and  trans- 
fer of  the  note.  If  a  mere  chose  in  action 
against  defendant  wa«  transferred,  then,  un- 
der the  statute,  plaintiff  haa  no  greater 
righta  than  its  assignor.  In  Callanan  v. 
Windsor,  78  Iowa,  193,  42  N.  W.  6S2,  plain- 
tiff was  the  assignee  of  tbe  original  creditor, 
and  it  waa  held  tJiat  he  bad  no  greater  rights 
than  his  assignor.  That  case  is  determina- 
tive of  aevertl  of  the  questions  presented  by 
this  record. 

We  have  already  said  more,  perhaps,  than 
the  c^^e  warrants;  but  a«  tbe  questions  are 
important,  and  the  authorities  are  conflict- 
ing, we  have  attempted  to  lay  down  rules 
that  may  be  followed  in  this  daas  of  actions, 
that  are  becoming  more  frequent  in  this  age 
of  corporatitws. 

Our  conclusion  is  that  the  judgment  of  the 
Trial  Court  sKould  be,  and  it  it,  affirmed. 

Rehearing  denied. 


KANSAS  SUPREME  COURT. 


J.  A.  SMITH,  Plff.  in 
Charles  F.  BECKER  e 


•SkIIob  SOSR  of  tbe  General  Statntea  «f 
IHDB,  irbleb  proi^des  that,  wko  a 
yersoB  Bliall  be  Imprlaoncd  nnder  a 
sentence  of  Imprisonment  for  life,  his  eatata. 


Nora — As  to  ellact  of  lift  Imprisonment  to 
rut  descent  ol  estate,  see  Davis  v.  lADlnf 
nei.}  IS  L.  B.  A.  82,  wltb  note  as  to  civil 
4catb;  see  also  Kenyon  v.  Sannderl  (B.  I.)  29 


propertr.  and  efTecta  shall  b«  administered 
and  disponed  of  In  all  respect*  as  If  be  were 
natural Ly  dead,  does  not  cast  the  descent  of 
his  prop«rt]'  upon  ble  heirs,  bj  the  tact  of 
such  sentence  and  Imprisonment. 


(Doairr,  Oh.  J.,  and  Gremv  and  PottoOt,  JJ., 


<Marcb  e,  ISOl.) 


a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
establish  title  to  certain  real  estate  and  to 
recover  possession  thereof.     Reversed. 

The  facts  are  stated  in  the  opinion.    OqIc 


Its 


Kakbab  SrPBBME  Court. 


Me»»r:  Jt,  H.  Johasoa,  J.  B.  Olocatoa, 
Im  E.   OlosmtoB,  and  A.  l-  Beddan,  for 

plaintiff  in  error: 

He  eipmeion  in  the  statnte, 
propert7,  and  eSecta  Bball  be  admin  iatered,' 
jplie     ■  ■  ....■■ 


apph* 


>  personal   property,   for  adminis- 


under  the  other  language  used  in  the  gection, 
namely,  "...  his  estate,  property,  and 
effects  shall  be  .  .  .  diaposed  of  in  all 
respects  as  If  he  were  naturally  dead." 

The  words  "disposed  of"  do  not  mean  tlw 
sans  aa  "descend." 

PKelpt  V.  Harris,  101  U.  S.  380,  26  L.  ed, 
868;  BUton  y.  SohilUng,  iZ  N.  Y.  79;  FlUtg 
T.  Ooodail,  40  N.  H.  808. 

Words  used  in  a  statute  are  to  be  given 
the  ordinary  and  natural  meanins. 

FotUr's  Dwarr.  8Ut.  184;  Waller  v.  Har- 
ris, 20  Wend.  581,  32  Am.  Dec.  590. 

One  civilly  dead  under  i  376  simply  means 
a  person  sentenced  to  life  imprisonment,  but 
there  is  no  forfeiture  of  property  further 
than  to  wind  up  bis  affairs  and  pay  his 
debta. 

An  estate  does  not  necessarily  descend 
when  one  i»  civilly  dead. 

24  Am.  &  Eng.  Enc.  Law,  p.  382. 

A  person  imprisoned  for  a  specified  num- 
ber 01  years  is  not  dead  either  civilly  or  nab- 

Btate  T.  Confioay,  fifl  Kan.  683,  44  Pac. 
627;  Frayer  v.  Fulofier,  17  Ohio,  260;  Wil- 
liams V.  Stutckleford,  97  Mo.  322,  11  8.  W. 
222;  Avery  v.  Evnrett,  110  N.  Y.  317,  1  L. 
R.  A.  264,  IS  N.  £.  148;  Davis  v.  Laning,  65 
Tex.  30,  18  L.  R.  A.  82,  19  S.  W.  846;  Bal- 
timore T.  Chester,  53  Vt.  315,  38  Am.  Rep. 
677;  Cannon  v.  Windsor,  1  Houst.  (Del.) 
144;  Itankin  v.  Rankin,  G  T.  B.  Hon.  532. 

One  civilly  dead  ought  not  to  be  deemed 
naturally  dead  so  far  as  retaining  his  title 
to  property  and  protecting  it  are  concerned, 
and  it  ought  not  to  descend  to  his  heirs  sim- 
ply because  of  the  disability  of  imprison- 

2  Lawson,  Riehts,  Rem.  &  Pr.  i  8B9. 
Equity  never  Tends  itx  aid  to  enforce  a  for- 

Marshall  v.  Vicksburg,  15  Wall.  149,  21 
L.  ed.  122;  Manhattan  L.  Ins.  Co.  v.  Smith, 
44  Ohio  St.  187,  58  Am.  Rep.  806,  5  N.  £. 
417. 

A  pardon  restores  to  its  recipient  all 
righls  of  property  lost  by  the  offense  par- 
doned, unless  the  property  has  by  judicial 
proeeas  become  vested  in  other  persons,  sub- 
ject to  the  exceptions  prescribed  by  the  par- 
don itself. 

Osbom  V.  United  States,  81  U.  S.  474,  23 
L.  ed.  388;  Ex  parte  Oarland,  4  Wall.  333, 
18  L,  ed.  306;  Armstrong's  Foundry.  6  Wall. 
766,  sub  nom.  Armstrong's  Foundry  v.  Unit- 
ed States,  18  L.  ed.  882;  yorris  v.  Croofcer. 
13  How.  429,  U  I.,  ed.  210;  Waliach  v.  Van 
RiMrick.  9Z  U.  S.  202,  23  L.  ed.  473 ;  Illinois 
C.  R.  Co.  V.  Bosicor**,  133  U.  S.  92,  33  L. 
ed.  560.  10  Sup.  Ct  Rep.  231. 
5S  L.  R.  A. 


Hie  fee  in  realty  rests  with  th«  origin*! 
owner  during  his  natural  life. 

The  original  owner  had  power  to  alienat* 
by  covenant  of  warranty,  and  such  covenant 
of  warranty  eatopped  him,  his  heirs,  and  all 
persons  claiming  under  him  from  claiming 
and  asserting  title  to  the  premises. 

Jenkins  v.  CoUari,  146  U.  S.  648,  96  L. 
ed.  812,  12  Sup.  Ct  Rep.  868;  Ututed  Btatem 
V.  nunntJtston,  146  U.  8.  338,  30  L.  ed.  990, 
13  Sup.  Ct.  Rep.  79;  Uenger  v.  Comrihwa, 
3  Kan.  Ayp.  75,  44  Pac.  1008. 

In  reeJity  no  vested  rights  can  be  had  until 
seizure,  condemnation,  and  judgment  of  for- 
feiture by  judicial  process;  until  such  pro- 
ceeding are  had  the  fee  rests  wholly  with 
the  original  owner. 

Knote  V.  United  States,  95  U.  S.  149,  24 
L.  ed.  442;  Broten  v.  United  States,  McCa- 
hon,  229 ;  Avery  v.  Everett,  110  N,  Y.  317,  1 
L.  R.  A.  264,  18  N.  E.  148;  Davis  v.  Laning, 
85  Tex.  30,  18  L.  R.  A.  82,  19  S.  W.  846; 
Wilson  v.  King,  69  Ark.  32,  2C  L.  R.  A.  802, 
26  S.  W.  IS;  Kenyan  v.  Saunders,  18  R.  I. 
590.  2t!  L.  R.  A.  232,  30  Atl.  470. 

The  commutation  of  the  eentcnce  of  Mrs. 
New  was  for  her  benefit. 

3  Am.  &  Eng.  Bnc.  Law,  p.  365,  notea; 
Ue  V.  Murphy,  22  Gratt.  799,  12  Am.  Rep. 
583;  State  ei  rel.  Atty.  Oen.  v.  Peters,  4% 
Ohio  St.  029,  4  N.  E.  87. 

While  a  commutation  of  sentence  is  not 
In  one  sense  a  pardon,  yet  in  another  it  is. 

Be  Victor,  31  Ohio  St.  20(1. 

It  is  a  universal  rule  in  the  interpretation 
of  pardons  to  construe  them  most  benefi- 
cially for  the  citizen. 

i  Bishop  Crim.  Law,  S  767 ;  Lee  v.  Jftir- 
phy,  22  Oratt.  800,  12  Am.  Rep.  683. 

Messrs.  Alfred  E.  Hodsaon  and  How- 
Ard  J.  HodEion,  for  defendants  in  error: 

Emelia  New,  by  her  conviction  and  seii- 

nce  to  imprisonment  tor  life,  became  dead 

law,  and,  as  a  necessary  consequence,  her 
property  descended  to  her  heirs. 

1  fiharswood's  Bl.  Com.  p.  132. 

The  term  "death"  cannot  be  aptly  applied 
to  the  status  of  any  person  who  retains  ca- 
pacity to  own  property,  but  can  only  b* 
properly  applied  to  the  status  of  a  person 
who,  in  the  eye  of  the  law,  retains  no  power 
or  capacity,  whether  that  want  of  capacity 
results  from  actual  physical  death,  or  only 
from  a  status  which  the  law  deems  equiva- 
lent to  death. 

The   legislature  intended  that   the   status 

a  person  sentenced  to  imprisonment  for 
life  should  be  that  of  death,  and  that  bis 
property  should  descend  to  hi*  heirs  as  In 
ise  of  natural  death. 

State  V.  ContBay,  56  Kan.  684,  44  Pac. 
•7;  Re  Nerac,  35  Cal.  392,  96  Am.  Dec.  111. 

The  alleged  pardon  of  Emelia  New  was 
not  properly  pleaded,  and  the  evidence  in 
support  of  that  defense,  with  the  finding*  of 
the  jury  thereon,  was  insufficient,  and  ought 
not  now  to  be  considered  by  this  court. 

17  Am.  t  Eng.  Enc.  Law,  pp.  329,  330; 
United  States  v.  Wilson,  7  Pet.  150,  8  L.  ed. 
040:  Slate  v.  Blolock,  61  N.  C.  (Phill.  L.> 
242;Crca(7iou8e's  Case,  2  Abb.   (U.  S.)   382, 
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P«d.  Ca*.  No.  a,T41;  Bjmlding  v.  Baaton,  0 
Wattt,  338. 

When  the  Mutence  wa»  passed  on  Emelia 
New  the  property  passed  at  once  to  her  heirs. 

«  LawBon,  Rights,  Rem.  ft  Pr.  S  3115. 

A  pardcHt  does  not  so  much  restore  the  con- 
vict to  his  former  capacity  as  it  gives  Urn 
»  new  credit  and  capacity. 

4  Bl.  C<Hn.  p.  620;  E»  parte  Oarland,  4 
Wall.  333,  18  L.  cd.  386. 

SaUtlt,  J.,  delivered   Uie  opinion  of  the 

The  foUowtng  question  ia  presented  In 
this  case:  When  a  person  is  imprisoned  un- 
der a  senlCDM  for  life,  does  his  property,  by 
thAt  fact,  descend  to  his  heirs  in  all  respects 
aa  if  he  were  naturally  dead  T  Tlose  sec- 
tions of  the  statute  Deoessary  to  be  consid- 
ered read:  "A  sentence  of  confinement  and 
lutrd  labor  for  a  terra  less  Uiau  life  suspends 
all  civil  rights  of  the  person  bo  sentenced 
during  the  term  thereof,  and  forfeits  all  pub- 
lie  offices  and  trusts,  authoritj  and  power; 
and  a  person  sentenced  to  such  eonflnement 
for  life  shall  thereafter  be  deemed  civilly 
dead."  Gen.  Stat  IS99,  J  2264.  "When- 
ever any  person  shall  be  imprisoned  under  a 
sentence  of  imprisonment  for  life,  bis  estate, 
property  and  effects  shall  be  administered 
and  disposed  of  in  all  respects  as  if  he  were 
natnralty  dead."  Id.  t  CGB3.  But  for  % 
5583  of  the  statute  tuprtt,  we  are  all  agreed 
that  the  mere  fact  of  a  sentence  and  impris- 
onment for  life  would  not  cast  the  descent 
of  the  convict's  eatate.  The  declaration 
that  a  person  in  such  condition  shall  be 
deemed  eivillv  dead  is  to  be  interpreted  ns 
to  its  effect  oy  a  reference  to  the  common 
law.  In  Avery  v.  Everett,  110  N.  Y.  317, 
1  L.  R.  A.  284,.  18  N.  E.  148,  after  an  ex- 
haustive review  of  all  the  authorities  the 
court  said:  "It  seems  to  be  a  necessary  con- 
clusion, from  the  rules  of  the  common  law 
governing  rights  of  property  as  afTected  by 
forfeiture  for  crime,  that  civil  death,  one  of 
the  consequences  of  ronviction  for  treason  or 
felony,  did  not  of  itsnTf,  as  a  general  rule,  at 
least,  operate  to  devest  the  offender  of  hti 
Utle  to  bis  lands."  See  also  Frazrr  v.  Ful- 
cher,  IT  Ohio,  260;  Baltimore  v.  Cheater,  53 
Vt  315,  38  Am.  Rep.  677.  In  Maine  and 
Missouri  statutory  provisions  similar  to  ( 
SS83  exist,  but  they  have  received  no  ju- 
dicial interpretation.  The  turning  point  is 
the  construction  to  be  placed  on  the  words 
"administered  and  disposed  of."  Adminis- 
tration has  relation  to  personal  property, 
and  it  is  only  where  the  personalty  is  insuf- 
ficient in  value  to  pay  the  debts  of  the  dece- 
dent that  the  administrator  exercises  any 
control  over  the  real  estate.  It  descends  to 
the  heirs  eo  intlanti  upon  the  death  of  the 
secestor.  We  think  that  by  the  use  of  the 
word  "administered"  in  this  provision  relat- 
ing to  the  estate  of  convicts  it  was  the  in- 
tention of  the  law-makers  to  restrict  the  ad- 
ministrator to  the  control  and  disposition  of 
personal  property  for  the  benefit  of  credit- 
ors, to  the  end  tist  all  debts  of  the  convict 
may  be  speedily  paid.  The  words  "disposed 
of"  are  not,  in  our  Judgment,  broad  and  com- 
53  I..  R.  A. 


prehensive  enough  to  reach  to  and  embrace 
that  act  of  the  law  which  vests  the  owner- 
ship of  property  in  an  heir  by  inheritance. 
Tlicy  can  be  more  sensibly  applied  to  affirm- 
ative action  taken'by  a  person  either  nat- 
ural or  artificial.  It  is  an  inapt  expression 
to  say  that,  when  an  estate  is  cast  by  de- 
scent on  the  heir  by  the  death  of  the  owner, 
it  has  been  disposed  of.  It  will  be  noticed, 
also,  that  the  two  sections  of  the  law  under 
consideration  are  not  a  part  of  the  statutes 
relating  to  descents  and  distributions.  One 
section  is  found  under  the  title  of  Crimes 
arui  PunishmentB,  and  the  other  under  Crim- 
inal Prooedure.  In  the  present  case  the 
property  in  controversy  is  real  estate,  and 
there  are  no  debts  owing  by  the  convict.  If 
such  estate  has  already  devolved  upon  the 
heirs,  an  administrator  can  do  nothing  which 
will  affect  the  lands.  As  applied  to  this 
case,  the  use  of  the  word  administered" 
can  have  no  force,  for  the  estate  in  contro- 
versy can  never  come  to  the  hands  of  an  ad- 
ministrator. In  Beard  v.  Enox,  5  Cal.  252, 
83  Am.  Dei\  \25,  a  sUtute  was  before  tho 
court  for  construction  which  related  to  the 
rights  of  husband  and  wife.  It  provided 
that  "all  property  acquired  by  either  hus- 
band or  wife,  except  such  as  may  be  ac- 
Sired  by  gift,  bequest,  devise,  or  descent, 
all  be  common  property."  It  was  furtlier 
provided  that  the  husband  should  have  the 
entire  control  of  the  common  property,  with 
absolute  power  to  dispose  of  it,  and,  upon 
the  dissolution  of  the  community  by  death 
of  either  husband  or  wife,  one  half  of  the 
common  property  should  go  to  the  survivor. 
It  was  held  that  the  words  "with  absolute 
power  to  dispose  of"  ought  not  to  be  ex- 
tended to  a  disposition  l:^  devise.  If  de- 
scent is  cast  ipso  foclo  by  the  sentence  and 
imprisonment  of  a  person  for  life,  then  such 
person  may  make  testamentary  disposition 
of  his  property  before  such  sentence  and  im- 
prisonment, which  will  take  effect  immedi- 
ately thereafter.  The  incongruity  of  the 
convict's  position  in  the  event  of  a  final  ac- 
quittal or  pardon  may  be  noticed.  From 
such  sentence  he  may  appeal  to  this  court 
within  two  years  after  the  judgment  is  ren- 
dered. If  he  be  granted  a  new  trial,  and 
finally  secure  an  acquittal,  or  his  discbarge 
from  imprisonment  be  ordered,  we  may  see 
a  person  formerly  civilly  dead  living  with 
heirs  who  have  inherited  his  property. 
.-Vgain.  it  would  be  entirely  legal  for  such 
person,  though  once  pronounced  dead  in  law, 
to  be  appointed  administrator  of  his  own 
estate,  or  to  be  called  upon  to  prove  the 
executJon  of  his  own  will.  In  the  event  of 
the  convicted  person  making  two  wills,  one 
before  sentence  and  imprisonment,  and  the 
other  after  his  pardon  or  acquittal,  and  im- 
mediately prior  to  his  natural  death,  a  con- 
fusing question  would  arise  as  to  which  wilt 
should  be  given  effect  In  default  of  heirs, 
the  application  of  the  statute  as  contended 
for  by  counsel  for  defendants  in  error  would 
cauKe  the  real  estate  of  the  convict  to  es- 
cheat to  the  fltate,  involving  a  forfeiture  of 
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tive  direction.  Such  oonaideratioiu  might 
be  immaterial  if  t^e  law  wa*  plain  and  ex- 
plicit; for  we  have  no  doubt  of^the  power  of 
the  legislature,  hj  expreM  language,  to  cast 
the  descent  of  a  convict's  property,  in  the 
event  of  his  civil  death,  on  such  persons  as 
would  be  heirs  at  law  in  case  of  natural 
death.  In  cases  of  doubt,  however,  the  ar- 
gunient  oil  inoonvenienti  is  of  much  force. 
In  an  exhaustive  note  to  Avery  T.  Everett 
(N.  v.)  3  Am.  St.  Rep.  368-363,  the  author 
says;  "We  deduce,  therefore,  that,  in  those 
states  where  there  is  a  statutoir  provision 
that  one  imprisoned  for  life  shall  be  de«ned 
civilly  dead,  the  legislature  could  not  have 
intended  that  such  convict  should  labor  un- 
der greater  disaJ»ilities  than  those  entailed 
by  the  ctHnmon-law  decisions;  and,  if  the 
Ptrict  rule  ol  the  common  law  is  not  to  be 
followed  it  must  be  assumed — and  especially 
eo  in  view  of  our  institutirais  and  tenures 
here,  and  also  in  Tiew  of  the  fact  that  such 
convict  may  be  pardoned — that  one  dvilif^ 
moriuua  under  the  statutes  ought  not  to  be 
deemed  naturally  dead,  so  far  as  retaining 
liis  title  to  property  and  protecting  it  is  con- 
cerned, and  that  it  ought  not  certainly  to 
devolve  upon  his  successors  or  heirs  simply 
because  of  the  disability  of  imprisonment. 
This  construction  of  those  statutes  would, 
it  seems  to  us,  be  founded  in  greater  justice. 
and  more  in  consonanoe  with  the  reason  of 
the  law,  arid  more  in  keeping  wit^  the  spirit 
of  our  inetitutjons,  than  a  eouclueion  to  the 
contra." 


1899,  i  6SS3.  This  section  means  tha^  wh«n 
one  is  sentenced  and  imprisoned  for  life,  ha 
is,  as  to  all  property  interests,  actually  dead. 
The  language  used  in  this  Mction  is  suffi- 
ciently apt  and  appropriate  to  cast  descent. 
The  word  "administered,"  therein  used,  aa 
defined  by  Webster,  means  "to  manage  or 
conduct,  aa  public  afTairs;  to  direct  or  su- 
perintend the  execution,  application,  or  con- 
duct of;  to  settle,  aa  the  estate  of  one  who 
diet  without  will,  or  whose  will  fails  of  nn 
executor."  Mr.  Bouvier  says  it  means  "the 
management  of  the  estate  of  an  intestate  or 
testator  who  has  no  executor."  "Adminis- 
trator," according  to  Bouvier,  means  "a 
person  authorized  to  manage  and  distributa 
the  estate  of  an  intestate  or  of  a  testator 
who  has  no  executor."  An  administrator 
in  Kansas  has  absolute  control,  for  the  pur- 
pose of  administering  an  estate,  over  real  es- 
tate as  w<JI  as  persona]  property.  It  is 
true,  the  law  requires  an  administrator  in 
Kansas  to  dispose  of  the  personal  property 
first,  and  pay  the  debts,  if  there  is  sufficient; 


property,  but  because  the  personal  property 
is  more  liable  to  waate,  and  therefore  it 
should  be  first  eared  for ;  and,  if  there  is  suf- 
ficient of  the  personal  property  to  pay  tba 
outstanding  liabilities  and  expenses  of  ad- 
ministration, the  duty  of  the  administrator 


within  a  year  after  it  took  effect,  commuted 
by  the  governor  to  a  term  of  forty  yeara. 
Her  life  has  been  restored.  It  ought  not  to 
be  held  that  she  has  been  devested  of  her 
property  by  operation  of  law  unless  the 
statute,  in  clear  and  explicit  terms,  has  so 
declared.  The  question  raised  by  plaintiff 
in  error,  that  the  two  sections  of  the  statute 
under  discussion  are  unconstitutional,  has 
been  decided  against  his  contention  in  Wood- 
ruff V.  Baldtcin,  23  Ean.  461. 

The  fudgnietit  of  ttte  court  beloui  will  he 
revertoi,  and  a  new  trial  granted. 

Jobuton,     Onaatnshtun,    and     ElUa, 

JJ.,  concur. 

Oreene,  J.,  dissenting: 

I  dissent  from  the  opinion  of  the  court 
in  this  case,  and  am  authorized  to  say  that 
Doster,  Ch.  J.,  and  Pollock,  J.,  also  dissent. 
.  I  agree  with  the  court  that  I  2254  of  the 
General  Statutes  of  1899,  quoted  in  the  opin- 
ion, does  not,  and  was  not  intended  to,  cast 
deacenL  Under  this  section,  one  imprisoned 
for  a  period  lees  than  life  is  devested  only 
of  all  civil  rights,  and  I  assume  that  the 
lawmakers  knew  this;  hence  the  passage  of 
i  5583  of  the  General  Statutes  of  1890: 
"Whenever  any  person  shall  be  imprisoned 
under  a  sentence  of  imprisonment  for  life, 
his  estate,  property,  and  effects  shall  be  ad- 
ministered and  disposed  of  in  all  respect>) 
M  if  lie  were  naturally  dead."  Oen.  Stat. 
S3  L.  R.  A. 


property,  and  efFecta  shall  be  administered 
ana  disposed  of."  "Disposed  of,"  as  defined 
by  Bouvier,  means  "to  alienate  or  direct  the 
ownership  of  property  as  disposed  by  will," 
Tlicse  words  were  used  in  this  statute  in 
their  broad  and  generally  accepted  meaning, 
and  are  sufUciently  apt  and  appropriate  to 
cast  descent.  When  the  legislature  passed 
this  section,  it  meant  that,  when  any  person 
shall  be  sentenced  and  imprisoned  for  life, 
his  property  shall  immediately  descend  as 
if  he  were  dead,  and  that  an  administrator 
shall  be  appointed,  whose  duty  it  shall  be 
to  administer  the  entire  estate  In  the  usual 


189B,  art,  17,  chap.  82  ( Procedure— Crim- 
inal), where  this  section  is  found,  will  sim- 
plify it.  That  entire  article,  exclusive  of 
9  6SS3,  is  directed  to  the  care  and  manage- 
ment of  the  property  of  persons  sentenced 
and  imprisoned  in  the  penitentiary  for  a 
period  less  than  life,  and  ample  provisions 
are  there  made  for  such  cases;  and  S  6633 
adds  nothing  to  these  provisions,  nor  is  it 
claimed  by  tne  court  that  it  does;  so  that, 
'if  this  sectim  is  not  susceptible  to  the  con- 
struction we  place  upon  it,  then  it  is  mean- 
ingless, and  wc  find  that  we  have  a  statut« 
which  makes  ample  provision  for  the  care, 
custody,  and  control  of  the  property  of  one 
who  ia  sentenced  and  imprisoned  in  the  peni- 
tentiary lor  a  period  less  than  life,  but  no 
provision  whatever  for  the  oare  or  manage- 


Smith  t.  Bbckkr. 


princi^e  in  tlie  interpretation  of  a  statute 
tlut  UiB  entiTB  statute  or  act  must  be  con- 
•trued  together,  and  that  each  provision 
■hoiild  be  given  fall  force  and  effect.  Tbe 
-conatruction  placed  upon  3  6683  bj  the  court 
in  ita  ojunion  rendered  that  aection  nug|a- 
tory.  Nor  doee  this  sectioa  work  a  forfeit- 
nre  in  a  Oie  of  sentence  and  imprisonment 
for  life  of  one  without  heirs,  ae  indicated  bj 
the  courL  A  forfeiture  not  only  devests 
«ne  of  bis  estate,  but  invests  it  either  in  the 
par^  injured,  *s  recompense  for  the  wrong 
which  be  alone,  or  tbe  puUic  together  witn 
himself,  has  suffered,  or  inTests  it  in  the 
public.  Under  this  section  of  the  statute,  if 
the  person  sentenced  and  imprisoned  has  no 
heirs  to  take,  then  hie  estate  escheats  ex- 
actly as  it  would  if  he  died  naturally.  One 
Antieipating  death  t^  imprisonment  for  life 
may  dispose  of  his  property  by  will  as  effee- 
tiuuly  M  one  who  antdcipat«8  death  by  nat- 
ural causes.  The  case  of  Beard  v.  Knoa, 
«  C«I.  £62,  63  Am.  Dec  IZS,  cited  hy  the 
court  in  ita  opinion  as  an  authority  for  its 
position,  when  examined  will  not  bear  the 
construction  claimed  for  It.  Hie  statute  in 
that  state  provides  that  "all  property,  oo- 
quired  by  either  husband  or  wife,  eocept 
anch  as  maj  be  acquired  by  gift,  bequest,  de- 
vise, or  descent,  sbaJI  be  common  property." 
It  is  further  provided  that  the  husDand  shall 
have  the  entire  control  of  the  common  prop- 


by  death,  of  either  the  husband  or  wife,  one 
half  of  the  common  property  shall  go  to  the 
survivor.  In  the  opinion  the  court  said: 
"The  words  'with  absolute  power  to  diapoae 
of  ought  not  to  be  extended  to  a  disposition 
by  devise.  The  husband  and  wife  during 
coverture  are  jointly  seised  of  the  property, 
with  a  half  interest  remaining  over  to  the 
wife,  subject  only  to  tbe  husband's  disposal 
during  their  joint  lives.  His  is  a  present, 
definite,  and  certain  interest,  which  becomes 
absolute  at  his  death,  so  that  a  disposition 
by  devise,  which  can  only  attach  after  the 
death  of  the  testator,  cannot  affect  it;  for 
such  a  conveyance  can  only  operate  after 
death,  upon  the  very  happening  of  which 
tbe  law  of  this  state  determines  the  estate, 
and  the  widow  becomes  seised  of  one  half 
of  the  property."  It  is  plain  from  this  stat- 
ute that  it  was  only  during  the  life  of  the 
husband  and  wife  that  the  uusband  had  ab- 
solute control  and  could  dispose  of  tbe  prop- 
erty. Our  construction  of  g  SG8S  may  seem 
harsh,  and  it  may  be  subject  to  all  the  in- 
conveniences and  unpleasant  things  sug- 
gested bv  the  court;  but  it  is  the  plain  and 
unmistakable  meaning  of  tbe  language  used 
by  the  lawmakers,  and  we  have  nouiing  to 
do  but  to  give  it  tbe  interpretation  intended 
by  that  department  of  government.  There- 
fore, upon  the  sentence  and  imprisonment  in 
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1.    Tke  MtafcllehB 


it  of  m.  peathoaBS  %r 

I  within  1  mile  of  tbe 
/  line  of  tbe  clt;,  In  violation  of 
Stat.  I  S909,  rcDdcTi  the  citr,  which  was  SQ- 
tborlsed  bT  Isw  to  cstabllih  a  pesthonw  In 
a  piopcT  location,  liable  in  damages  to  per- 
■DBs  to  whom  aniallpoi  wsa  commonlotsd 
bj  tbe  peatbonae.  sltbongb  the  statutes  ei- 
preaalr.  Impose  both  civil  and  criminal  llabll- 
ItJ  on  tbr  manlclpal  oOccra  for  inch  Illegal 
act,  and  are  silent  as  to  any  remed;  against 
tbe  nmnldpalltr. 

a.  A  earrecllon  of  an  Inatraetlon  dnr- 
Ikf;  flie  «FcaH*«iit  Is  not  ground  far  re- 
versal, when  It  merely  adds  what  was  Im- 
pliedly eipressed  In  another  Instrnctian,  al- 
thongb  amendmenta  should  not  ordinarily  ba 
nude  after  the  argnment. 

S.  A  verdict  for  S2,7TS  dumnKea  oa  ne- 
saMat  of  tbe  eoaamanlcatlod  of  aanall- 
vox  te  tbe  plaintiff  and  her  famllr  la  not  so 


Satm. — For  report  ot  formar  appeal  In  this 
aame  caae,  m*  Clsrlon       ~     "  -~    -    -. 
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large  as  to  Justlfr  tbe  court  In  aattlnf  It  aside 
on  appeal,  conalderlng  tbe  loatbaomeneaa  ot 
the  dlaeaae  and  the  anxletr  and  aafferlng  It 
must  bava  entailed. 

(Ifar  >0.  ISOO.) 

APPEAL  by  defendant  from  a  Judnnent 
of  tbe  Circuit  Court  for  Henaereon 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  to  plaintiff  by  the 
wrongful  erection  of  a  pssthouae  near  her 
residence.     Afjimed. 

Tlie  facts  are  stated  in  tbe  opinion. 

lle»»r».  Olay  St  Clay,  Jolui  1^  Dora«r, 
W.  F.  KeOI^lii,  TeamMB  ft  Xiookett, 
and  Joha  T.  Lookett,  for  appellant! 

There  is  no  law  requiring  the  oity  to  es- 
tablish a  peethouse  for  such  cases,  and,  hav- 
ing none,  it  was  under  every  moral  obliga- 
tion to  act  in  the  emergency  in  the  interest 
ot  tbe  people,  and  what  it  did  was  for  the 
public,  and  not  for  its  corporate  advantage. 

There  is  no  proof  that  this  bouse  was  in- 
tended for  smallpox  cases-,  it  was  the  city 
poorhouse,  in  which  tbe  paupers  of  the  d^ 
were  maintained.    It  was  made  use  of  to 


Eansu  SnpuKitK  Court, 


tiva  direction.  Such  ooiuiderEitioiu  might 
be  immaterial  if  the  law  waa  plain  and  ex- 
plicit; for  we  have  no  doubt  ot  the  power  of 
the  legislature,  bf  eipresB  language,  to  cast 
the  descent  of  a  convict's  property,  in  the 
event  of  his  civil  death,  on  such  persona  as 
would  be  heirs  at  law  in  case  ot  natural 
death.  In  case*  of  doubt,  however,  the  ar- 
gument o*  inoonvenienli  is  of  much  force. 
In  an  exhaustive  note  to  Avery  t.  Everett 
(N.  Y.)  e  Am.  St.  Rep.  368-393,  the  author 
says;  "We  deduce,  therefore,  that,  in  those 
states  where  there  is  a  statutory  proviuon 
that  one  imprisoned  for  life  shall  he  deemed 
civilly  dead,  the  l^lslature  could  not  have 
intended  that  auch  convict  should  tabor  un- 
der greater  disabilities  than  those  entailed 
by  Uie  common-law  decisions;  and,  if  the 
strict  rule  of  the  common  law  is  not  to  be 
followed  it  must  be  assumed — and  especially 
so  in  view  of  our  institutions  and  tenures 
here,  and  also  in  view  of  the  fact  that  such 
convict  may  be  pardoned — that  one  eivilit'^ 
mortuuB  under  the  statutes  ought  not  to  be 
deemed  naturally  dead,  so  far  as  retaining 
liis  title  to  properly  and  protecting  It  is  con- 
cerned, and  that  it  ought  not  certainly  to 
devolve  upon  his  successors  or  heirs  simpijr 
because  of  the  disability  of  imprisonment. 
This  construction  of  those  statutes  would, 
it  seems  to  us,  be  founded  in  greater  justice. 
and  more  in  consonance  with  the  reason  of 
the  law,  and  more  in  keeping  with  the  spirit 
of  our  institutions,  than  a  conclusion  to  the 

^e   convicted  person   whose  property  is 
involved  in  the  case  at  bar  is   in   fact  no 


a  year  after  it  took  effect,  commuted 
by  the  governor  to  a  term  of  forty  years. 
Her  life  has  been  restored.  It  ought  not  to 
be  held  that  she  has  been  devested  ot  her 
property  by  operation  of  law  unless  the 
statute,  in  clear  and  explicit  terms,  has  so 
declared.  The  question  raised  by  plaintiff 
in  error,  that  the  two  sections  of  the  statute 
under  discussion  are  unconstitutional,  has 
been  decided  against  his  contention  in  Wooi- 
rulf  V.  Baldwin,  23  Kan.  491. 

The  j^tdgment  of  t\e  court  helovi  loill  he 
reoertad,  and  a  new  trial  granted. 

JoItBatoB,     OuutlnsIiKa^    and     Ellis, 

JJ.,  concur. 

Greene,  J.,  dissenting: 

I  dissent  from  the  opinion  of  the  court 
in  this  case,  and  am  authorized  to  sa;  that 
Doster,  Ch.  J.,  and  Pollock,  J,,  also  dissent, 
,  I  agree  with  the  court  that  1  2254  of  the 
General  Statutes  of  1899,  quoted  in  the  opin- 
ion, does  not,  and  was  not  intended  to,  cast 
descent.  Under  this  section,  one  imprisoned 
for  a  period  less  than  life  is  devested  only 
of  all  civil  rights,  and  I  assume  that  the 
lawmakers  knew  this;  hence  the  passage  nt 
i  .1583  of  the  General  Statutes  of  1S99: 
"Whenever  any  person  shall  be  imprisoned 
under  a  senUnce  of  imprisonment  for  life, 
his  estate,  property,  and  effects  shall  be  ad- 
minietered  and  disposed  of  in  all  respects 
at  if  lie  were  naturally  dead."  Oen.  Stat. 
63  L.  R.  A. 


1899,  i  6683.  This  section  means  that,  when 
one  ia  sentenced  and  imprisoned  for  life,  he 
is,  as  to  all  property  interests,  actually  dead. 
The  language  used  in  this  section  is  suffi- 
ciently apt  and  appropriate  to  cast  descent. 
The  word  "administered,"  therein  used,  aa 
defined  by  Webeter,  means  "to  manage  or 
conduct,  aa  public  afTairs;  to  direct  or  su- 

Serintend  the  execution,  application,  or  con- 
uct  of;  to  settle,  aa  the  estate  of  one  who 
dies  without  will,  or  whose  will  fails  of  nn 
executor."  Mr.  Bouvier  says  it  means  "the 
management  of  the  estate  of  an  intestate  or 
testator  who  has  no  executor."  "Adminis- 
trator," according  to  Bouvier,  means  "a 
person  authorized  to  manage  and  distributs 
the  estate  of  an  intestate  or  of  a  testator 
who  has  no  executor."  An  administrator 
in  Kansaa  has  absolute  control,  for  the  pur- 
pose of  administering  an  estate,  over  real  es- 
tate as  well  as  personal  property.  It  is 
true,  the  law  requires  an  administrator  in 
Kansas  to  dispose  of  the  personal  property 
first,  and  pay  the  debts,  if  there  is  sufficient; 
but  this  IS  not  because  the  administration 
of  the  estate  does  not  include  the  real  as 
well  as  the  personal  property,  nor  because 
real  estate  is  more  sacred  than  personal 
property,  but  because  the  personal  property 
is  more  liable  to  waste,  and  therefore  it 
should  be  first  cared  for;  and,  if  there  ia  suf- 
ficient of  the  personal  property  to  pay  the 
outstanding  liabilities  and  expenses  of  ad- 
— 'nistration,  the  duty  of  the  administrator 


to  dispose  of  personal  property.  The  lan- 
guage used  in  f  S5S3  is  ''that  the  estate, 
property,  and  effects  shall  he  administered 
and  disposed  of."  "Disposed  of,"  as  delined 
by  Bouvier,  means  "to  alienate  or  direct  the 
ownership  of  property  as  diapoaed  by  will." 
Tlicse  words  were  used  in  tbis  statute  in 
their  broad  and  generally  accepted  meaning. 
and  are  sufRciently  apt  and  appropriate  to 
caet  descent.  When  the  l^islature  passed 
this  section,  it  meant  that,  when  any  person 
shall  be  sentenced  and  imprisoned  for  life, 
his  property  shall  immediately  descend  as 
if  he  were  dead,  and  that  an  administrator 
shall  be  appointed,  whose  duty  it  shall  be 
to  administer  the  entire  estate  in  the  usual 


.  art  17,  chap.  82  { Procedure— Crim- 
inal), where  this  section  is  found,  will  sim- 
plify it.  That  entire  article,  exclusive  of 
9  56S3,  is  directed  to  the  care  and  manage- 
ment of  the  property  of  persons  sentenced 
and  imprisoned  in  the  penitentiary  for  a 
period  less  than  life,  and  ample  provisions 
are  there  made  for  such  cases;  and  S  5SS3 
adds  nothing  to  these  provisions,  nor  la  it 
claimed  by  the  court  that  it  does;  so  that, 
if  this  sectiim  ia  not  susceptible  to  the  con- 
struction we  place  upon  it,  then  it  is  mean- 
ingless, and  we  And  that  we  have  a  statute 
which  makes  ample  provision  for  the  care, 
custody,  and  control  of  the  property  of  one 
who  is  sentenced  and  imprisoned  in  the  peni- 
tentiary for  a  period  less  than  life,  hut  no 
provision  whatever  for  Uie  oare  or  nuinage- 


e  who  ii  sentenced 

cardioaJ 

_._ r  act  muit  be  con- 

atmed  together,  tnd  that  each  provision 
■honld  be  given  full  force  and  effect.  The 
«oiutructioii  placed  upon  i  6583  b;  the  court 
in  its  opinion  rendered  that  section  nuga- 
tory. Nor  doee  this  section  work  a  forfeit- 
are  in  a  case  of  sentence  and  imprisonment 
for  life  of  one  without  heirs,  as  indicated  by 
the  courl  A  forfeiture  not  onir  deveste 
one  of  his  e«tate,  but  invests  it  either  in  the 
party  injured,  as  recompense  for  the  wrong 
whii^  he  alone,  or  the  public  together  wit£ 
himself,  has  suffered,  or  invests  it  in  the 
public.  Under  this  secUon  of  the  statute,  if 
the  peraon  sentenced  and  imprisoned  has  no 
heirs  to  take,  then  his  estate  eechents  ex- 
actly as  it  would  if  he  died  naturall;.  One 
anticipating  death  by  imprisonment  for  life 
may  dispoae  of  his  projierty  hy  will  as  effec- 
tually aa  one  who  anticipates  death  by  nat- 
ural causes.  The  case  of  Beard  v.  Kno», 
S  Ckl.  2&!,  63  Am.  Dec.  125,  cited  by  the 
court  in  its  opinion  aa  an  authoritr  for  its 
poaitioD,  when  examined  will  not  Mar  the 
«anetruction  claimed  for  it.  The  statute  in 
that  state  provides  that  "all  property,  ao- 
quired  by  either  husband  or  wire,  ozcept 
•nch  as  may  be  acquired  by  gift,  bequest,  de- 
rise,  or  descesit,  thall  be  common  property." 
It  ia  further  provided  that  the  husband  shall 
have  the  entire  control  of  the  common  prop- 
«rW,  witii  absolute  power  to  dispose  of  it. 
ana  upon  the  dissolution  of  the  community 
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by  death,  of  either  the  husband  or  wife,  one 
half  of  the  CMnmon  property  shall  go  to  the 
survivor.  In  the  opinion  the  court  said: 
"The  words  'with  aheolute  power  to  dispoae 
of  ought  not  to  be  extended  to  a  disposition 
by  devise.  The  husband  and  wife  during 
coverture  are  jointly  seised  of  the  property, 
with  a  half  interest  remaining  over  to  the 
wife,  subject  only  to  the  husband's  disposal 
during  their  joint  lives.  This  is  a  present, 
deflmt«,  and  certain  interest,  which  becomes 
absolute  at  his  death,  so  that  a  disposition 
by  devise,  which  can  only  attach  after  the 
death  of  the  testator,  cannot  affect  it;  for 
such  a  conveyance  can  only  operate  after 
death,  upon  the  very  happening  of  which 
the  law  of  this  state  determines  the  estate, 
and  the  widow  becomes  seised  of  one  half 
of  the  property."  It  is  plain  from  this  stat- 
ute that  It  was  only  during  the  life  of  the 
husband  and  wife  that  the  husband  had  ab- 
solute control  and  could  dispose  of  the  prop- 
erty. Our  construction  of  S  5683  may  seem 
harsh,  and  it  may  be  subject  to  all  the  in- 
conveniences and  unpleasant  things  sug- 
gested \n  the  court;  but  it  is  the  plain  and 
unmistakable  meaning  of  the  language  used 
by  the  lawmakers,  and  we  have  nothing  to 
do  but  to  give  it  the  interpretation  intended 
by  that  department  of  government.  There- 
fore, upon  the  sentence  and  imprisonment  in 
the  penitentiaiy  of  one  for  life,  his  property 
at  once  descends. 

Behearing  denied. 
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L  Tke  vatabllakMent  of  a  pestlioMscfcr 
0ltr  KsthoFitiea  within  I  mile  of  the 
bonndarr  tine  of  the  city.  In  vlolstlon  ot 
StatL  I  8S0B,  readen  the  city,  which  was  au- 
tborlsed  br  Isw  to  establish  s  pesthouse  in 
a  proper  locatloa,  liable  In  damsso  to  per- 
•MM  to  whom  smsllEMZ  was  comamnlcated 
bj  tba  pesthonae,  althoagh  the  statute*  ei- 
prewlr.  iBipoM  both  fItII  and  criminal  llabll- 
It7  on  the  municipal  oOlcers  for  such  Illegal 
act,  and  are  silent  aa  to  an;  remedT  against 
tbe  mnnklpalltT, 


!>='  tbe  arsBBeat  Is  not  ground  for  re. 
■erssl,  when  It  merely  adds  what  was  Im- 
plledlT  eipresBsd  In  another  Instruction,  al- 
though smendments  should  not  ordlnsrlly  be 
made  after  tbs  srgameut 
*.  A  Tcr«let  for  *Z,TT9  danases  oa  ae- 
uamwt  ot  tke  esn  ma  at  cat  Ion  of  small- 
poa  to  tbe  plslntlff  and  ber  (smlljr  Is  not  so 


Nora. — n>i  report  of  t 
nms  eaae,  sea  CISTton  v. 
L  B.  A.  4T4. 


a  this 


large  ss  to  Justify  the  court  In  asttlilg  It  aside 
on  appeal,  considering  tbs  loatbsomeneaa  of 
tbe  disease  and  tbe  anilatr  and  siiBerlns  It 
must  bave  entailed. 

(Uay  80,  IMO.) 

i'udgmeut 
enderson 

County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  iniuries  al- 
leged to  have  been  caused  to  plaintiff  by  the 
wrongful  erection  of  a  pesthouse  near  her 
residence.     Affirmtd, 

The  facts  are  stated  in  the  opinion. 

Jfe«ara.  Olay  *  01«r,  Jobs  Zi.  Soraer, 
v.  P.  HoOIaln.  Tewnaa  ft  Loekett, 
and  Jobn  F.  Loekett,  for  appellant: 

There  is  no  law  requiring  the  eity  to  es- 
tablish a  pesthouse  for  such  cases,  and,  hav- 
ing none,  it  was  nnder  every  moral  <ri>1iga- 
tion  to  act  in  the  emergency  in  the  interest 
of  the  people,  and  what  it  did  was  for  the 
public,  and  not  for  its  corporate  advantage. 

There  is  no  proof  that  this  house  was  in- 
tended for  smallpox  cases;  It  was  the  dty 
poorhouse,  in  which  tbe  paupers  of  the  ci^ 
maintained.    It  was  made  use  of  i» 
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■vert  a  frightful  scourge  from  the  eity,  and 
not  to  establish  a  hoapitaJ  "intended  for  the 
treatment  of  eruptive  or  other  cootagioua 
diseaws." 

1  Wood,  NuiBanws.  pp.  1,  2;  Webb'i  Poi- 
lock.  Torte,  4th  ed.  1894,  p.  493. 

The  citv  can  remove  a  dangeroiu  dieeeae 
to  its  own  property  in  obedience  to  tiie  su- 
preme law  of  eel f-pro Lection,  without  liabil- 
ity should  someoue  unfortuaatelj  sulTcr 
from  its  so  doing. 

Dill.  Mun.  Corp.  f  055;  Wkeatly  v.  Mer- 
oer,  fl  Bush,  704 ;  Piaiker  v.  Lexington.  13 
B,  Mou.  683,  56  Am.  Deo.  585;  Ward  v. 
Louisville,  10  B.  Mod.  163. 

T^e  damage  assessed  il  out  of  reason. 

Standard  Oil  Co.  v.  Tierney.  02  Ky.  371, 
14  L.  R.  A.  677,  17  S.  W.  1025;  Heddles  v. 
Chicago  i  N.  W.  R.  Co.  74  Wis.  239,  42  N. 
W.  237 ;  Louiaville  d  N.  R.  Co.  v.  Long,  04 
Ky.  418,  22  S.  W.  747. 

On  petition  for  rehearing. 

The  board  of  health  of  the  city  of  Hender- 
son "ia  a  high  govern  mental  a^ncy,  endowed 
by  law  with  distinct  legal  rights,  and 
charged  with  corresponding  important  du- 
ties," whoae  appointment  is  provided  for, 
and  whose  duties  are  imposed  under,  "and 
justifiable  only  under,  the  police  power  of 
the  state"  for  the  benefit  of  the  public  gen- 
erally, "in  which  the  city  has  no  particular 
intemt,  and  from  which  it  derives  no  spe- 
cial benefit  in  its  corporate  capacity,"  and 
between  which  and  the  city  respondeat  supe- 
rior is  not  applicable. 

Clayton  v.  Heitderaon,  103  Ky.  228,  44  L. 
R.  A.  474,  44  S.  W.  607 ;  Ky.  Stat.  SS  2055- 
2059;  Hci'deraon  County  Bd.  of  Health  v. 
Ward,  21  Ky.  L.  Rep.  1193,  64  S.  W.  725; 
Cooley,  Tft\n,  «84;  Taylor  v,  Philadelphia 
Bd.  of  Health.  31  Pa.  73 ;  Bamler  v.  fiocAes- 
(er,  C3  How.  Pr,  103;  Bockm  v.  Baltimore, 
61  Md.  2S9;  Fisher  v.  Boston,  104  JIass.  ST, 
6  Am.  Hep.  190;  Jolly  v.  Bau:csville,  80  Ky. 
27D,  12  S.  W.  313;  Ptather  v.  Lexington,  13 
B.  Mon.  659,  50  Am.  Dee.  S85;  Pollock  v. 
Louisville,  13  Bush,  221,  26  Am.  Rep.  2C0; 
Ward  V.  Louisville,  16  B.  Mon.  103;  Dill. 
Mun.  Corp.  {}  075-080;  4  Am.  t  Eng.  Enc. 
Law,  2d  ed.  p.  607 ;  Boom  v.  Utiea,  2  Barb. 
104;  Ogg  V.  Lansing,  35  Iowa,  4B5,  14  Am. 
Hep.  490;  HitcheU  r.  Rockland,  52  Me.  118; 
Lj/nde  V.  Rockland,  6fl  Mc.  309;  Spring  v. 
Hyde  Park,  137  Mass.  654,  60  Am.  Rep.  334; 
Bryant  v.  fit.  Paul,  33  Minn.  289,  63  Am. 
Rep.  31,  23  N.  W.  220. 

Messrs.  S.  B.  Tanoe  and  B.  D.  V&noe, 
with  ilr.  HoBtsomerr  Merritt,   for  ap- 

p.ii«, 

When  a  statute  creates  a  new  obligation, 
or  makes  unlawful  that  which  was  lawful 
before,  a  corresponding  right  ia  thereby  im- 

filiedly  given,  either  to  the  public,  or  to  the 
ndividual  injured  by  the  breach  of  the  en. 
actment,  and  sometimes  to  both. 

Endlich,  Interpretation  of  Statutes,  S 
463. 


4C6  Bays  any  person  injured  thereby  may  re- 
cover of  the  (lender. 

Mrs.  Clayton  was  only  sick  a  week,  was  ia 
bed  only  four  days,  but  the  amount  o(  ansi- 
ety  and  mental  and  physical  agony  she  must 
have   Buffered   in   that   one  week,   who   can 


Cincinnati,  eta.,  R.  Co.  t.  mchardson.  14 
Ky.  L.  Rep.  367 ;  llUnoig  C.  R.  Co.  v.  Bayse, 
17  Ky.  h.  liep.  105,  30  S.  W.  600. 

HobsoD,  J.,  delivered  the  opinion  of  tho- 

.Appellee  filed  suit  to  recover  damafjes  for 
the  location  of  its  pesthouse  within  1  mile 
of  the  corporate  limits  of  the  city  of  Hen* 
derson,  by  reason  of  which  she  and  her  fami- 
ly took  the  smallpox.  She  sought  to  recov- 
er against  the  city  and  the  municipal  officers 
jointly.  This  is  the  second  appeal  of  the 
case.  The  opinion  on  the  former  appeal 
will  be  found  in  Clayton  v.  Henderson,  103 
Ky.  228,  44  L.  R.  A.  474,  44  S.  W.  667.  On 
that  appeal  it  was  held  that  she  could  not 
stie  the  city  and  its  ofEcers  jointly,  and  on 
return  of  the  case  she  elected  to  prosecute 
the  action  against  the  city  alone.  After  this 
a  trial  was  had,  reeultin^  in  a  verdict  and 
judgment  against  the  city  for  $2,775.  From 
this  judgment  the  city  prosecutes  the  appeal 
now  before  us.  Ky.  Stat,  i  3900,  is  aa  fol- 
lawB :  "It  shall  not  be  lawful  to  locale  or 
maintain  any  pesthouse  or  other  place  in- 
tended for  the  treatment  of  eruptive  diseas- 
es, or  diseases  which  are  contagious  or  in- 
fectious, within  the  corporate  limits  of  any- 
incorporated  city  or  town,  or  within  a  dis- 
tance of  1  mile  of  the  boundary  line  there- 
of. Any  officer  of  any  city  or  town,  or  other 
person,  who  shall  violate  the  provisions  of 
this  act,  or  in  any  wise  aid  or  abet  therein, 
shnll  be  deemed  guilty  of  a  misdemeanor^ 
and  upon  conviction  thereof  in  any  court  of 
competent  jurisdiction  shall  be  fined  not 
less  than  $500  nor  more  than  $1,000,  and  be 
liable  in  damages  to  any  peraon  injured 
thereby,  and  if  wilfully  done,  aueh  persoD 
or  his  heirs  or  representatives  may  recover 
puniUve  damages."  As  the  city  was  author- 
ized by  law  to  establish  and  maintain  a  pest- 
house,  the  acts  of  its  officers  in  establishing- 
and  maintaining  the  pesthouse  in  question 
were  its  acts,  and  it  is  responsible  to  the  par- 
ty aggrieved,  as  well  as  its  agent  through 
whose  instrumentality  it  acted.  This  was 
expressly  determined  on  the  former  appeal. 

It  will  be  observed  that,  while  the  statute 
imposts  a  duty  upon  the  city,  it  provides  a 
remedy  by  action  only  against  the  city  offi- 
cers in  b^alf  of  the  person  injured.  While 
thia  court  on  the  former  appeal  said  that  a 
common -law  cause  of  action  was  stated 
against  tJie  city,  it  was  not  meant  that  the 
petition  stated  only  a  common-law  cause  of 
action  independent  of  the  statute.  We  think 
the  averments  sufficient  to  constitute  a  cause 
of  action  independent  of  the  statute,  and  al- 
so a  cause  of  action,  which,  according  to  the 
law,  arises  from  Uie  violation  of  a 


itaa. 


Hemdkbsou  t.  Clattoh. 


lUtnte  enacted  for  the  prot«ctJOD  of  the  dti- 
MD.  From  time  inunemorial,  where  a  itatu- 
tory  duty  for  tho  protection  of  individuSili 
had  been  violated,  an  action  at  common  law 
might  be  mwntained.  The  common-lav  rule 
reterred  to  ii  thua  italed  in  Comyns,  Digest, 
title  ilcfuin  upon  Statute*:  "In  every  case 
where  a  itatute  enacts  or  prohibita  a  thing 
for  the  benefit  of  a  pernon,  be  Hball  have  a 
remedy  upon  the  same  statute  for  the  thing 
ena(.-1«d  for  his  advantage,  or  for  the  recom- 
pense of  a  wrong  done  to  him  oontrary  to  the 
i>aid  law."  Another  common-law  authority 
thus  states  the  rule;  "Whenever  an  act  of 
Parliament  doth  prohibit  anything,  the  par- 
ty B^grieved  Hhafl  have  an  action,  and  the 
olTi^nder  shall  t>e  punished  at  the  King's  suit. 
It  is  written  on  the  hornbootc  of  the  law 
that  the  public  and  a  party  particularly  ag- 
grieved may  each  have  a  distinct  but  concur- 
rent remedy  for  an  act  which  happens  to  he 
both  a  public  and  a  private  wrong."  Bnd- 
lich,  Interpretation  of  Statutes.  S  4S3.  The 
same  common-law  rule  is  laid  down  in  Biah- 
op.  Noncontract  Law,  {  133,  and  in  Cooley, 
Torts,  p.  058.  It  is  also  recoj^nlzed  in  Ky. 
Stat,  i  4fi8.  "A  person  injured  by  the  viola- 
tion of  any  statute  may  rentver  from  the 
oITender  such  damage  as  he  may  sustHin  by 
reason  of  the  Tiolation.  although  a  penalty 
or  forfeiture  for  such  violation  be  thereby 
imposed."  While  the  statute  involved  here 
imposes  on  the  municipal  ottjcers  a  criminal 
renponsibility,  snd  also  makes  them  liable 
ciTilly  to  the  partf  agp-ieved  for  the  injury 
or  for  punitive  damages,  if  it  is  wilfully 
done,  it  is  silent  as  to  a  remedy  against  the 
municipality,  snd,  nothing  being  provided  as 
to  the  remedy  against  it  for  its  doing  what 
the  statute  makes  unlawful,  the  common- 
law  rule  applies;  for  the  wronj;  is  th°  aet  of 
the  city  whose  orders  the  municipal  orlicem 
execute,  and  as  the  remedy  s^in^t  the  offi- 
cers might  in  many-  cases,  fiom  inoolvency 
and  the  like,  be  wholly  inadequate,  this  pro- 
vision of  the  statnte.  nothing  to  the  contrary 
appearing,  muitt  be  refiiirded  as  merely  cu- 
mulative. The  city  of  Henderson  was  there- 
fore liable  to  nppellce  for  such  damages  as 
she  sustnined  by  rrason  of  the  city's  viola- 
tion of  Ky.  Stnt.  9  3!>09,  above  quoted,  al- 
(hough  that  statute  did  not  in  terms  import 
this  liability  on  it,  and  the  court  below  prop- 
erly so  instructed  the  jury. 

There  was  no  error  in  the  admission  or  re- 
jection of  evidence  to  the  piejiidiec  of  the 
i-ilv.  The  instructions  fairlv  presented  the 
law  of  the  case.  The  addition  that  wns 
made  to  the  second  instruction  only  stated 
what  was  impliedly  expres^pd  in  the  flmt  if.. 
rtrnction.  and  while  amendments  to  instruc- 
Ijons- should  not  ordinarily  be  made  after 
the  argument  of  counsel,  a  correction  like 
this  during  the  argument  is  not  ground  for 
reversal.  While  the  verdict  is  large,  it  is 
not  so  large  as  to  justify  us  in  setting  it 
Slide,  considering  the  loathsomeness  of  the 
disease,  and  the  anxiety  and  suffering  it 
mnst  have  entailed  upon  appellee.     * 

Judgjnmit  affirmed. 


MAVS^'ILLE  GAS  COMPANY.  Impleaded. 


{ Kj ) 

1.  An  adnilBlatrator  ot  m,  peraon  vrlios* 
death  yrua  cauBCd  bjr  neKHaoee  mast 
elect  Iwttreen  a  common-law  rlglit  of  action 
tor  mental  and  pliyslcsL  safferlns  of  the  Intea- 
tate.  and  a  itatutorj  canie  ol  action  for  his 
death. 

Z.  A  corporatloa  ivlileb  Keaeratea  aad 
■  enda  elpclrlcltr  Into  tlie  wires  OT  A 
street  rallwar  company  Is  chargeabls 
with  the  duiy  to  see  that  aach  wires  sre  prop- 
erly Insulated,  and  II,  as  well  u  the  street 
rsllwiy  company,  Ii  liable  for  failure  to  per- 
form tbat  duty.  If  a  person  is  killed  becauss 
the  wires  are  not  properly  Insulated. 

(Burnom  and  Du  Belle,  JJ.,  dlMsnt.) 

(March  29,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  ol 
the  Circuit  Court  for  Mason  County  in 
favor  of  ilpfendant  gas  company  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Rfvcrstjd. 

The  facts  are  stated  in  the  opinion. 

Uea»T».  A.  E.  Cole  ft  Ban  and  ThoBUM 
B.  Fkliter  for  appellant. 

ilr.  A.  M.  J.  Coehxfta  for  appellee. 

FsTBter,  J.,  delivered  the  <^inion  of  the 

This  action  was  instituted  by  the  appel- 
lant against  the  Maysville  Street  Railway 
Company  and  the  appellee,  the  Maysville 
Gas  Company.  The  street-railway  company 
operated  an  electric  ear  line  in  the  city  of 
Maysville,  and  the  appellee,  the  Maysville 
Gas  Company,  was  engaged  in  the  business 
which  its  na'me  suggests;  and,  in  addititm 
thereto,  it  had  in  its  poxnession  and  contn^ 
a  dynamo,  and  thus  supplied  the  strcet-rail- 
■|ialilUlr""6(  a 


t  rail- 


way compnny  (or  the  satpty  of  the  « 

1o  be  B  new  I'ueatloD  on  which  we  have  nan  no 

coDtrolllne  decisions  before  the  presnnt  one. 

As  Co  liability  for  Injuries  by  electric  wires  in 
highways  generally,  see  l>enver  Cuiisol.  l.:iectne 
Co.  V.  Simpson  (Culo.)  31  L.  It,  A.  T,r.f>,  and 
r.oU;  also  later  (uses  In  this  srlea  of  City  Elec- 
tric R.  Co.  V.  Conery  (Ark.)  31  I,.  R.  A.  570: 
Western  U.  TeleR.  Co.  v.  Slate  use  of  Nelson 
(Md,)  31  L.  R.  A.  972:  Mitchell  v.  Charleston 
Light  A  I:  Co.  (3.  C.)  81  L.  K.  A.  677;  McKay 
v.  Southern  Hell  Teleph.  &  Tclcg.  Co.  (Ala.) 
:il  L,  K.  A,  5S9:  Uuber  v.  I.a  Crosse  CKy  R. 
Co.  (Wls,l  31  I..  B.  A.  5S3;  Siihurhan  Electric 
Co,  V.  Kupent  (N'.  J.  L.)  32  L.  It.  A.  700;  At- 
lanta Consnl.  Street  R.  Co.  T.  Owlngs  (Ga.)  SS 
L.  H.  A.  70S;  Newark  Electric  Light  te  P.  Co. 
V.  Garden  (C.  C.  App.  3d  C.)  37  L.  R.  A.  726; 
Snyder  ¥.  Wheeling  Electrical  Co.  (W.  Va.)  39 
L.  B.  A,  490 :  Bergin  v.  Southern  New  England 
Teleph.  Co.  (Conn.t  39  L.  B.  A.  102;  Gannon  v. 
Laclede  Gaslight  Co.  (Mo.)  43  L.  B.  A.  KM; 
Mooney  v.  I.uzeme  (I'a.J  40  L.  R.  A.  811; 
Brush  Kleettic  Light  £  P.  Co.  v.  Lefevre  <Tei.) 
49  L.  E.  A.  771 :  and  Boyd  v.  Portland  General 
Blectrlc  Co.  (Or.)  SS  L.  R.  A.  B09. 


Kkhtucky  Oourt  or  Atpealb. 


cvr    line-      l.av    vnnsu   tii    uiu   a^rrnst-rtkuwuj' 

ccymve^aj^  nere  constrncted  Along  the  streets 
of  the  ci^,  snd  a  guy  wire  fa&d  been  bridcen 
loose,  and,  not  being  pr(^>erl]r  insulated,  it 
w&B  chax^d  with  electricity;  and  tu  the 
plaiutiS'B  intestate,  a.  boy,  wai  passing 
along,  he  came  in  contact  with  it,  which  re- 
sult^ in  producing  bis  death.  The  trial  re- 
sulted in  a  vcrdiS  aeainet  the  street-rail- 
way company,  from  which  no  appeal  seema 
to  haTo  been  prosecuted.  At  the  conclusion 
of  the  testimony  for  the  plaintiff,  the  court 
instructed  the  jury  to  find  for  the  appellee, 
the  Mayaville  Gas  Company,  and  it  is  to  re- 
view the  action  of  the  court  in  that  rq^rd 
that  this  appeal  is  prosecuted.  So  the  ' 
portaut  question  in  this  case  is  as 
whether  it  is  responsible  for  the  death  of  the 
boy,  if  it  was  the  result  of  negligence  in  fail- 
ing to  keep  the  wires  charged  by  it  with 
electricity  properly  insulated. 

There  are  some  minor  queetions  raised, 
but  it  is  sufHcient  to  say  that  we  agree  witii 
the  court  below  in  regard  thereto.  How- 
ever, at  this  point  we  wili  add  that  the  court 
properly  compelled  the  appellant  to  elect 
which  cause  of  action  he  would  prosecute; 
his  right  to  recover  being  restricted  dther 
to  the  cmnmiHi-law  cause,  for  mental  and 
physical  suffering,  or  the  statutory  cause, 
for  the  death  Ot  his  intestate.  Ov)enaboro 
a  S.  R.  Co.  V.  Barclay,  102  Ky.  16,  43  S. 
W.  177.  It  is  not  necessary  to  consider  t^e 
question  as  to  whether  the  motion  waa  made 


proper  time. 

The  street-railway  company  owned  and 
had  charge  of  the  wire,  and  the  gaa  i 
pany  generated  and  sent  into  the  wire 
electricity.  The  gas  company  received  so 
much  per  month  for  supplying  the  wires  of 
the  street-railway  company  with  electricity 
to  operate  its  line  of  street  cars,  and  it  bad 
no  interest  in  the  car  line,  except  that  its 
income  might  enable  it  to  pay  the  bill  for 
the  electricity.  That  there  was  a  duty  im- 
posed by  law  upon  the  street-rsilway  com- 
pany to  ke^  its  wiree  properly  insulated, 
80  that  those  whose  business  or  pleasure 
brought  them  in  dangercnli  proximity  to 
them  might  be  protected  from  the  dwdly 
current  which  they  conducted,  cannot  he 
questioned.  Without  the  electric  current 
which  the  ras  company  sent  through  them, 
contact  with  them  was  harmless.  When  so 
charged,  they  became  instruments  of  death, 
threatening  the  lives  of  those  who  perchance 
came  in  contact  with  them.  Did  the  fact 
that  the  gas  company  supplied  the  harmless 
wires  with  the  force  which  converted  tJiem 
into  a  death-dealing  agency  make  it  respon- 
sible for  the  injur;  which  resulted  in  the 
death  of  the  int«stat«T  The  exact  question 
submitted  has  not,  so  far  as  we  are  aware, 
been  answered  by  any  court  of  last  resort. 
Some  cases  are  cited  by  counsel,  but  the 
facts  of  those  cases  are  not  similar  to  the 
fnctn  of  this  case.  Therefore  we  munt  find 
some  sij^boatil  along  the  new  road,  and,  if 
we  cannot  so  find  tM  way  to  a  proper  con- 
SS  L.  R.  A. 


o  swing  a 
there  bar 


principle  which  can  be  crystallized  into  a 
junt  rule  to  apply  to  eases  like  this  one. 
By  the  machinery  in  use  t^  the  gas  com- 
pany, it  proiluced  and  controlled  tne  electric- 
ity. It  is  presumed  to,  and  did,  know  the 
dangerous  force  it  was  putting  in  motion, 
and  that  it  constantly  imperiled  the  lives  of 
those  who  passed  along  the  streets  where  the 
wires  were  in  use,  unless  they  were  proper- 
ly Bwunc  and  insulated.  Knowing  the  dan- 
gerous character  of  the  force  it  supplied,  it 
was  bound  to  use  the  care  commensurate 
with  the  danger  of  its  empl<^nm)t,  so  as  to 
protect  those  who  passed  along  the  streets 
or  places  where  the  wires  were  placed.  The 
electric  current  went  in  a  continuous  stream 
from  the  power  house  through  the  wirea. 
Its  flow  could  only  he  stopped  by  the  agency 
at  its  source.  ThaX,  agency  controlled  the 
electric  current  at  the  furUieet  point  Irani 
the  power  house  as  it  did  at  the  point  where 
the  wires  of  the  street-railway  company  con- 
nected with  the  generator.  E^om  the  in- 
stant the  force  was  g^ierated,  it  remained 
under  the  control  of  the  appellee.  As  it 
were,  the  hand  that  controlled  the  generator 
applied  the  deadly  force  to  the  body  of  the 
intestate.  Considering  the  dangerous  char- 
acter of  the  force  produced  by  uie  gas  com- 
pany, there  was  a  dut;  imposed  on  each  to 
see  that  the  wires  into  which  it  was  sent 
were  prin>erly  insulated.  The  danger  was 
exactly  tne  same  whether  the  wires  were 
owned  by  one  or  both  of  the  companies. 
When  one  through  the  instrumentality  of 
machinery  can  accumulate  or  produce  sueb 
a  deadly  force  aa  electricity,  he  should  ba 
oompeUed  to  know  that  the  mcMU  of  ita  dis- 
tribution are  In  such  condition  that  thoea 
whose  business  or  pleasure  may  bring  tiiem 
contact  with  it  may  do  so  with  safrty. 
It  is  urged  on  behalf  of  the  gas  company 
that  a  manufacturer  of*  electricity,  who  da- 
livers  it  to  another,  and  thus  parts  company 
with  it. — its  dangerous  character  not  being 
concealed,  and  such  other  person  being  com- 
petent to  look  after  and  control  it,— nfoea 
not  owe  any  duty  to  anyime.  It  Is  a?«umed 
if  this  be  not  true,  that  ever;  person  who  d» 
livers  a  dangerous  substance  into  possession 
of  another,  under  a  contract  of  sale  or  tdr- 
Ing  by  which  it  parts  with  the  control, 
would  be  liable  for  the  n^ligent  acts  of  the 
person  to  whom  it  is  delivereid,  after  the  de- 
livery. In  the  first  place,  electricity  is  un- 
like any  other  dangerous  matter  or  force 
known  to  science.  In  the  second  place,  it 
not  delivered  to  the  street-railway  com- 
pany, and  placed  in  its  possession  and  con- 
trol. The  control  of  it,  from  the  very  na- 
ture of  it.  remained  with  the  gas  company. 
As  an  evidence  of  it,  when  the  boy  was  held 
by  the  wire  he  could  not  be  rescued  until  the 
gas  company  stopped  the  electric  current. 
An  example  of  the  delivery  of  electricity  is 
furnished  when  an  electric  company  charges 
Imttery,  and  delivers  it  t«  the  owner  of  an 
automobile  or  an  electric  launch,  in  which 
event  no  duty  would  rest  upon  the  company 
aa  to  tbe  manner  ol  ita  nse.    Tbera  ean  b* 
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■etoal  delirery  of  powder,  dynamite,  or  nl- 
tFOgtycerin,  and  a  complete  control  trana- 
ferred  to  another.  Therefore  it  does  not  fol- 
low that,  because  it  haa  been  sold  and  de- 
livered to  anotlier,  there  is  a  responaibilitj 
upon  the  seller  to  see  that  it  is  properly 
nsed-  If  A.  should  accumulate  a  great  body 
of  water  above  a  city,  and  agree  with  B.,  to 
supply  him  with  whatever  quantity  he  de- 


juring  persons  who  may  be  brou^t  itt  eon- 
tact  with  wires  charged  with  electricity. 

The  judgment  it  reversed  for  pTOoeedmffM 
oonnatent  with  thit  opinion. 

Sm  Relle  and  BnrAam,  JJ.,  disaent. 

Behearing  denied. 


use  i^  and  thereupon  B,  connected  with  the 
body  of  water  a  pipe  which  was  not  properly 
constructed  so  as  to  convey  the  wat^  aaiely, 
and  in  consequence  thereof  the  water  should 
escape  from  the  pipe  and  destri^  the  prop- 
erty or  lives  of  others,  could  A.  escape  lia- 
tdlity  by  saying  that  he  aold  the  wat«r  to  B. 
for  so  much  per  gallon,  and  delivered  it  to 
him  at  the  point  of  connection,  and  he  no 
longer  had  any  ctmtrol  over  it,  and  conse- 
quently no  liability!  We  think  not.  The 
ease  we  have  under  consideration  la  even 
stronger  than  the  illustration  given.  One 
must  use  his  awn  property  so  a»  not  to  do 
injury  to  another.  The  use  of  the  wires 
wonld  have  been  harmless,  except  for  the 
cnrreut  of  electricity;  and  that  current  wa 
•ent  into  the  wires  by  the  appellee,  produr 
ing  the  death  of  plaintifTH  intestate.  Then 
it  was  the  use  of  Oie  force  (its  property)  it 
generated  which  produced  the  injury.  *" 
the  wires  were  not  properly  inauiated, 
the  death  resulted  therefrom,  thm  both  i 
paniee  are  liable,  as  it  was  the  duty  of  the 
street-railway  company  to  have  its  wires 
properly  insulated,  and  there  was  a  duty 
reeting  on  the  gas  company  to  see  that  it 
was  d(Mie,  before  charging  them  with  elec- 
tricity. Wharton,  Neg.  9  8S1,  announces 
the  law  to  be  as  follawa:  "Wherever  mate- 
rial, dangerous  unless  particularly  guarded, 
is  left  unguarded,  the  party  so  leaving  it  is 
responsible  for  damages  to  another  thereby 
produced.  At  commcm  law  a  person  using 
dangerous  instruments  or  mechanisms  does 
■o  at  his  peril,  and  is  reaponsible  for  any 
damages  not  caused  by  extraordinary  nat- 
ural occurrences,  or  by  the  interp<»ition  of 
stmngers."  This  court,  in  the  case  of  Uo- 
limighlin  t.  Louitville  Eleelrio  Light  Co. 
100  Ky.  173,  34  L.  E.  A.  812,  37  S.  W.  851, 
had  under  consideration  a  case  where  the 
wires  of  an  electric  company  produced  the 
injury,  and  the  court  said:  "But  bv  (ar 
the  most  important  question  involved  is  the 
law  applicable  to  the  case.  Electricity  is  a 
powerfal  and  subtle  force,  and  its  nature 
and  manner  of  use  not  well  understood  by 
the  public;  nor  is  its  presence  easily  deter- 
mined or  ascertained.  Its  use  for  private 
gain  is  very  extensive,  and  becoming  more 
and  mtve  so.  The  daily  avocation  of  many 
thousands  of  necessity  bring  them  near  to 
this  subtle  force,  end  it  seems  clear  that 
the  electric  companies  should  be  held  to  the 
use  of  the  utmost  care  to  avoid  injuring 
those  whose  business  or  pleasure  requires 
them  to  come  near  such  a  death-dculin^ 
force."  From  this  it  will  be  seen  that  the 
court  is  of  the  tminion  that  electric  compa- 
nies should  nae  the  utmost  care  to  avoid  in- 
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COMMONWEALTH  of  KcnLuckv. 

(102  Ey.  SOO.) 

The  CntT  to  keep  tlabet  ofleee  an4 
wAltlnv  rooBi*  opea  at  learnt  thlrtr 
Bit  dates  before  tlie  departure  of  a 
pauBciiKer  train  from  a  "regalar  [iisseneer 
llepot"  tram  which  iacb  trains  start  or  at 
wbleb  the;  resularlr  atop,  Imposed  br  Btat. 
I  TS4,  does  not  eitcDd  to  the  opening  of  such 
rooms  tor  nieht  trains  for  which  the  nJIroad 
company  had  never  kept  mch  rooms  open  for 
the  sale  at  tickets,  or  charsed  paHengera 
settlDg  on  them  mora  than  ticket  rates 

1.  Tbe  openlns  of  ticket  olBeea  at 
depotn  durliijE  IntcrvalB  wben  tbey 
are  not  revularlr  aaed  as  encb  Is  not 
required  by  Stat.  ^  784,  reqalrlug  ticket  of- 
fices and  waiting  rooms  to  b«  kept  open  thirty 
mtautea  before  Che  departure  of  a  ngtHtr 
pauenser  train  "from  every  rsKQlar  passenger 
depot  from  which  such  ttalns  start  or  at 
which  they  regularly  stop." 

;,  Caases  of  aotloa  for  tlDCS  for  fallare 
to  iccep  a  tlehet  olHoe  and  ^attlav 
room  open  at  B  depot  cannot  be  Joined  to 
glTc  the  circuit  court  Jurisdiction,  under  Stat. 
I  1093,  glvlns  Justices  eiclDSive  Jurisdiction 
In  penal  actions  where  the  Una  recoverable 
does  not  exceed  $20. 

(November  SO,  1897.) 


8tatu1«ry  penalty  for  failure  to  Iceep 
open  a  ticket  office  a  certain  time  before  the 
departure  of  trains.     Reverted. 

The  facts  are  stated  in  the  opinion. 

Mettrt.  J.  W.  Aloom,  B.  D.  Hill, 
Walker  D.  Himea,  and  H.  KT.  Bmee  for 
appellant. 

Mr.  O.  W.  Lester,  for  appellee: 
On  petition  for  rehearing- 

The  people  are  the  authors  of  the  erimiu' 
al  and  penal  laws,  and  whenever  they  ask 
for  and  obtain  the  enactment  of  a  statute, 
the  evils  to  be  remedied  and  the  causes 
which  brought  about  its  enactment  ought 
to  govern  iU  scope.  This  statute  could  not 
have  been  enacted  at  the  request  or  demand 
of  the  railroad  companies,  because  th^  did 
not  need  any  such  legislation. 

There  never  was,  nnd  never  will  be,  any 
complaint  on  the  part  of  the  people  that 
railroad  companies  fail   to  open   ticket  of- 

Note. — Aa  to  duly  to  keep  depot  open,  see 
earlier  case  In  this  series  of  Pbllllpa  v.  South- 
ern B.  Co.  (N.  C.)  45  L.  B.  A.  1S3. 
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flees  and  waiting  rooms  in  nmplc  time  for 
each  passenger  to  obtain  his  ticket  for  day 
traine,  bwause  th»v  never  fail  in  tliat  re- 
spect. To  say  the  statute  in  (question 
tneans  this  and  nothing  more  It-avps  it  nith- 
out  farce  or  effect. 

That  the  people  sll  over  this  stale  who 
travel  by  night  trains  liave  heretofore  suf- 
fered, and  do  yet  suffer,  great  hardship 
from  the  failure  of  railrond  companies  to 
keep  their  ticiiet  officca,  and  more  especially 
their  waiting  rooms,  open  and  comfortably 
warm  in  cold  weather  at  a  great  number  of 
their  important  depota,  for  the  accommo- 
dation of  their  patrons.  U  a  fact  so  uni- 
versally known  as  to  be  beyond  dispute. 
'  If  it  had  been  intended  to  Rpply  to  only 
such  trnins  as  railroad  companies  were 
then  selling  tickets  for,  the  language  of  the 
statute  would  necessarily  have  been  differ- 
ent. Instead  of  "schedule  time  of  depart- 
ure of  all  passenger  trains,"  we  would  have 
"all  passenger  trains  for  which  they  sell 
tickets." 

A  depot  becomes  a  regular  passenger  de- 
pot, within  the  meaning  of  the  statute,  when 
all  trains  stop  at  it,  as  at  Williamsburg; 
and  then  the  statute  intervenes  and  compcla 
them  to  keep  their  ticket  ofRces  aod  waiting 
rooms  open  for  thirty  minutes  before  the 
departure  of  every  passenger  train  which 
stops  there. 
i      ifr.W.  a.  Taylor   also  for  appellee. 

BnnuuB,  J.,  delivered  the  opinion  of  the 

This  action  was  brought  by  the  common- 
wealth against  the  appelant  corpoi-ation  to 
recover  the  penalty  for  having  failed,  for  a 
period  of  20O  days,  to  keep  its  ticket  olTice 
and  waiting  room  at  Williamsburg,  Ken- 
tucky, open  for  passungers  at  its  depot  for* 
thirty  minutes  imnieiliately  preceding  the 
schedule  time  of  departure  of  its  regular 
passenger  train  going  south,  which  regularly 
stopped  at  the  depot  at  the  hour  of  about 
4  A.  a,  each  day,  and  of  its  re^^lar  pas- 
aengcr  train  going  north,  which  regularly 
stopped  there  between  the  hours  of  II  p.  if. 
and  12  midnight  of  euch  day.  Tn  the  court 
below  appellee  recovered  a  verdict  for  $4,000, 
upon  which  judgment  was  rendered.  A 
number  of  errors  are  complained  of.  De- 
fendant moved  the  court  to  require  the 
fdaintiff  to  elect  which  one  of  the  400  al- 
eged  causes  of  action  set  out  in  the  petition 
it  would  prosecute,  which  motion  was  over- 
ruled by  the  court,  A  demurrer  to  the  pe- 
tition was  then  flled,  which  was  also  over- 
ruled. Defendant  then  moved  the  court  to 
require  the  plaintiff  to  paragraph  its  peti- 
tion, which  motion  was  sustained ;  and  the 
plaintifl'  filed  an  amended  petition,  contain- 
ing 400  separate  and  distinct  paragraphs, 
In  each  of  which  is  alle^^ed  failure  and  re- 
fusal to  keep  defendant's  ticket  office  and 
passenger  room  in  Williamsburg  open  for 
thirty  minutes  preceding  the  arrival  or  de- 
parture of  one  or  the  other  of  the  night 
trains,  two  offenses  being  alleged  for  each 
night.  Defendant  moved  the  court  to  re- 
quire Uie  plaintiff  to  elect  which  one  of  the 
S3  L.  R.  A. 


paragraphs  it  would  prosecute,  which  being 
overrulfnl,  defendant  nled  answer,  which,  in 
effect,  admitted  that  it  had  not  opened  it* 
ticket  ofnce  or  waiting  room  for  passengers 
for  thirty  minutes  preceding  the  arrival  or 
departure  of  either  of  the  night  passenger 
trains,  denying,  in  effect,  that  it  iiad  an; 
passCTiKer  depot  at  Williamsburg  tor  the 
through  night  trains  in  question.  The 
testimony  sliows  that  defmdant  had  never 
kept  its  ticket  office  or  waiting  room  for  pas- 
sengers open  at  this  depot  during  the  night. 
The  court  instructed  the  jury  to  lind  for  the 
plaintiff  not  less  than  SIO,  nor  more  than 
$20,  for  each  time  which  they  believed,  from 
the  evidence,  the  defendant,  between  the 
10th  of  September,  1894,  and  the  2SU\  day 
of  March,  1895.  failed  to  keep  its  ticket  of- 
fice c^n  at  Williamsburg  for  the  sale  oF 
tickets  for  at  least  thirty  minutes  preced- 
ing the  schedule  time  of  the  departure  of 
the  night  past<enger  trains  from  its  depot 
in  Williamaburg,  and  failed  to  keep  open 
and  comfortahty  warm  in  cold  weather  ila 


The  portion  of  |  784  of  the  Kentucky 
Statutes  upon  which  this  action  is  hn^M 
reads  as  follows:  "All  companies  shall 
keep  their  ticket  offices  open  for  the  sate  of 
tickets  at  least  thirty  minutes  immediately 
preceding  tlie  schedule  time  of  departur« 
of  all  passenger  trains  from  every  regular 
passenger  depot  from  which  such  trains 
start,  or  at  which  they  regularly  stop,  and 
shall  open  the  waiting  room  for  passengers 
at  the  same  time  as  the  ticket  oOlce,  anil 
keep  it  open  and  comfortably  warmed  in 
crfd  weather,  iwtil  the  train  departs."  The 
statute  further  provides  that  any  railroad 
company  refusing  or  failing  to  comply  with 
the  provisions  of  this  statuU  «hall  be  lined 
not  less  than  $10  nor  more  than  $20  for  each 
offense,  to  be  collected  in  any  court  of  com- 
petent jurisdiclion. 

Two  questions  arise  on  this  appeal:  First, 
is  the  depot  building  at  Williamsburg  a  reg- 
ular passenger  depot  for  night  tvainf.  with- 
in the  meaning  of  this  statute,  and  docs  it 
require  a  ticket  office  at  that  point  to  be 
kept  open  for  the  sale  of  tickets  for  these 
two  night  trains?  And,  second,  can  circuit 
courts  acquire  jurisdiction  by  the  joinder 
of  separate  offenses,  the  penalty  for  each 
separate  offense  being  for  a  less  amount 
than  is  necessary  to  give  jurisdiction? 

In  i  203  of  tiie  original  corporation  act 
(Acts  1891-93,  p.  704)  the  only  require- 
ment as  to  keeping  open  the  waiting  room 
for  passengers  was  where  a  regular  paasen- 
cer  train  was  delayed  for  thirty  minutes  in 
its  arrival  at  a  station  which  was  a  tele- 
graph office,  in  which  event  the  company 
was  required  to  keep  the  waiting  room  open 
for  passengers  until  the  train  arrived;  but 
in  the  amendment  to  this  section  (found  in 
Act«  lSf)4,  p.  67,  and  which  is  the  statute 
upon  which  this  suit  was  instituted)  the 
waiting  room  was  required  to  be  kept  open 
in  all  cases  where  the  ticket  offices  were 
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kept  open  for  the  eale  of  Ucketa,  and  tor 
tike  lune  length  of  time-  Jf  the  statute  re- 
quired the  ticket  office  to  be  kept  open,  theu 
the  waiting  room  had  to  be  kept  open  also, 
but  not  otherwise.  The  amendment  con- 
sists in  the  addition  of  the  words  "scbedule 
time  of"  being  inserted  before  the  worda 
"departure  of  all  passenger  trainn,"  and  the 
word  "regularly"  before  the  word  "stop;" 
making  it  evident  that  the  legislature  did 
not  intend  in  the  amendraent  to  enlarge  the 
requirement  in  any  way  beyond  the  require- 
ment aa  it  existed  in  the  original  act,  but 
intended  to  restrict  and  modify  the  mean- 
ing of  the  requirement,  as  the  statute  iteelf 
deaignatea  the  purpose  of  the  requirement 
when  it  says  that  "all  companies  ahall  keep 
their     ticket   olllces   open    for   the   Bale    of 

It  will  asBtat  us  in  the  determination  of 
the  legal  question  involved  to  consider  for 
what  purpose  and  for  whoee  benefit  tickets 
are  told  for  railway  transportation,  and 
wb^  the  public  are  specially  interested  in 
having  ample  opportunity  to  purchase  them 
before  the  departure  of  traine  from  regular 
passenger  depots.  It  is  evident  that  the 
purpoxe  of  requiring  passengera  to  pay 
their  fare  to  ticket  agents  at  re(»ular  depots, 
instead  of  conductors  on  the  truing,  is  to 
protect  the  railroad  company  from  its  own 
employees,  aa  the  system  aifords  a  simple 
and  effective  clieck  upon  the  careiessnesB  or 
dishonesty  of  both  classe»i  of  ofiicers,  and  the 
reasonableneas  of  this  requirement  on  the 
part  of  the  railroad  is  manifeat;  and,  "to 
render  the  system  elTective  and  induce  paa- 
aengera  to  buy  tickets,  a  higher  fare  ia  im- 
posed on  them  when  they  neglect  to  do  »o 
and  pay  on  the  traina."  In  passing  upon 
the  legality  and  propriety  of  this  regala- 
tion  this  court  said)  in  the  case  of  'H'tlsey 
V.  LottUiAUe  d  N.  R.  Co.  83  Ky.  811;  "A 
higher  rate  may  be  collected  of  passengers 
who  pay  their  fare  upon  the  train  than  of 
those  who  purchase  tickets  hcfore  entering 
the  cara.  Thia  diacriminBtion  ia  alloned 
because  it  tends  to  convenience  in  the  trans- 
action of  the  buaineas  and  to  the  proper  ac- 
countability of  the  company's  agents.  But 
it  must  be  general  or  uniform  as  to  the  pub- 
lic, and  be  carried  out  in  good  faith  bv  the 
railroad  corporation,  accompanied  wi'th  a 
reawnahle  opportunity  for  those  who  de- 
sire to  do  BO  to  purchase  tickets  before  en- 
tering the  cars.  If  they  do  not  avail  them- 
selves of  the  privil^e  then  they  are  at  fault, 
and  must  pay  conductors  fare.  Such  a  rule 
affords  proper  checks  upon  the  accounting 
officers  of  the  railroad,  and  protects  it  in  a 
reasonable  manner  agsinst  possible  fraud 
and  dishonesty."  And,  in  cooaequenee  of 
thia  requirement  that  passengers  should  buy 
tickets,  the  legislature  passed  the  statute 
in  question,  by  which  it  waa  made  the  duty 
of  the  railroad  companies  to  keep  the  ticket 
offices  open  tor  a  sufficient  length  of  time 
immediately  preceding  the  schedule  time  of 
departure  of  all  passenger  trains  to  enable 
the  traveling  public  to  buy  their  tickets  con- 
veniently; and,  aa  this  is  the  manifest  pur- 
pose of  the  statute,  the  requirement  does  not 
t3I/.  R.  A. 


apply  where  the  railroad  regularly  fails  to 
maintain  a  ticket  office  for  a  particular 
train,  as  in  such  instance  it  ii  authorised 
to  collect  on  the  trains  from  passengers  only 
the  ticket  rate  of  fare,  precisely  as  at  points 
where  there  are  neither  depots  nor  agents, 
and  as  the  passenger  has  not  been  sub- 
jected to  expense  by  not  having  bad  the  op- 
portunity to  buy  a  ticket. 

By  an  act  of  the  Tennessee  legislature  it 
was  made  the  duty  "of  every  person  who 
ahall  sell  or  be  authorized  to  sell  tickets  to 
paosengers  to  travel  on  any  railroad  in  this 
Btat«  at  any  station  or  depot  within  the 
state  to  open  hie  office  for  the  sale  of  tjcketa 
at  least  one  hour  before  the  time  of  the  de- 

Sarture  of  each  passenger  train  from  the 
epot,  and  keep  the  oflice  open  during  the 
aaid  apace  of  one  hour  and  until  the  depart- 
ure of  each  passenger  train,  and  be  ready 
during  said  time  to  aell  tickets  to  passen- 
gers as  they  may  during  said  hour  apply 
for  them."  One  Brady  was  the  sole  agent 
of  the  company  at  a  way  station  on  tho 
Louisville  A.  Nashville  Railroad,  being 
ticket  agent,  freight  agent,  and  telegraph 
operator,  and  it  was  his  duty  to  sell  tickets 
for  the  various  trains  that  stopped  at  that 
station ;  but  he  was  not  required  by  the 
rules  of  the  company  to  open  the  ticket  of- 
fice for  the  early  morning  train  which 
passed  the  station  before  0  o'clock,  and  the 
railroad  company,  in  consequence  tliercof, 
instructed  the  conductor  running  that  train 
not  to  charge  passengers  any  other  rat« 
than  the  regiilar  ticket  rate.  He  failed  to 
open  his  office  for  the  sale  of  tickets  before 
the  time  of  the  departure  of  the  passenger 
train  passing  his  station  at  6  o'clock  a.  u., 
and  thia  was,  in  effect,  a  violation  of  the  let- 
ter of  the  statute,  hut  the  court  held  that 
the  law  had  not  been  violated,  because.  It 
was  held,  the  company  might  do  away  with 
its  ticket  office  and  its  depot  buildii^,  and 
require  passengers  to  pay  their  fare  on  the 
cars;  holding  that  the  company  might  do 
for  one  train — not  by  mere  caprice,  but  for 
reasons  connected  with  the  economic  ailmin- 
istration  of  its  business — what  it  might  do 
for  all  the  trains,  giving  the  public  proper 
and  reasonable  notice;  that  the  statute  was 
to  compel  ticket  sellers  to  perform  the 
duties  imposed  upon  them  by  their  com- 
panies at  the  most  convenient  time  for  the 
pB.a&engers,  and  was  not  designed  to  coiapel 
them  to  do  that  from  which  they  were  ex- 
prcsily  exempted  by  the  rules  of  the  com- 
pany, without  any  detriment  to  the  com- 
pany, and  without  any  notice  to  them;  that 
the  defendant  was  not,  in  fact,  a  ticket  seller 
for  the  particular  train,  tickets  for  that 
train  having  been  dispensed  with  by  the 
company;  that  the  intention  of  the  uct  was 
to  compel  the  performance  of  the  duty  only 
as  to  those  trains  as  to  which  tickets  were 
required  to  be  purchased  by  the  company : 
and  that  the  reason  and  intention  of  the 
ail 
See 

Brady  v.  Blalf,  15  Lea,  e28.  The  effect  of 
the  decision  in  that  case  was  that  the  ease 
did  not  come  within  the  intention  of  tb« 
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statute,  And  therefore  tbe  statute  did  not 
»pply. 

In  tbe  case  of  Torre  Baute  <t  I.  R.  Co.  t. 
State,  13  Ind.  App.  fiSO,  41  N.  E.  B52,  the 
court  decided  a  question  very  similar  to 
that  raised  here.  The  Indiana  statuta  pro- 
vides that  "evarj  corporation,  company,  or 
perBiHi  operating  a  railroad  within  this 
state,  shall,  immediatdy  after  tbe  taking 
effect  of  this  act,  cause  to  be  placed  in  a 
conspicuous  place  in  each  passenger  depot 
of  such  eompanj  located  at  any  station  in 
this  etate  at  wbicb  there  is  a  telegraph  of- 
fice a  black-board  .  .  .  upon  which  such 
company,  or  person,  6hall  causa  to  be  writ- 
ten at  least  twenty  minutes  before  the 
scheduled  time  for  tbe  arrival  of  each  paa- 
senser  train  stopping  upon  such  route  at 
such  station,  tbe  fact  whether  such  train  is 
on  the  schedule  time  or  not,  and  if  late,  bow 
much."     The  Terre    Haute    ft    Indianapolis 


night,  and  omitt«d  to  poet  the  information 
required  by  the  statute  for  a  train  stopping 
during  the  night,  and  the  court,  in  constru- 
ing the  statute,  said :  "The  statute  was  de- 
signed to  give  information  to  those  Inter- 
ested in  the  arrival  of  trains,  so  as  to  re- 
lieve the  suspense  so  frequently  occasioned 
to  travelers  and  others  thus  interested  by 
unexplained  delays  .  .  .  This  being  tbe 
purpose  of  the  law,  it  would  seem  that  tbe 
BOluUon  of  the  question  Iwfore  us  ought  not 
to  be  a  very  difficult  task.  It  is  obvious 
that  it  was  not  the  intention  of  the  law- 
makers to  entail  upon  railroad  companies 
any  additional  burdens  with  r^ard  to  tbe 
establishment  and  maintenance  of  telegraph 
offlces.  Such  companies  are  not  required, 
by  the  statute  under  construction,  to  eetab- 
lisb  any  tel^p^ph  office  at  a  station  where 
there  was  none  prior  to  tbe  enactment  of 
tbe  law,  nor  to  maintain  one  already  estab- 
lished, if  unnecessary  to  tbe  transaction  of 
their  business.  .  .  .  We  take  it  that,  if 
a  railroad  company  chooses  not  to  maintain 
a  telegraph  office  at  any  one  of  its  stations 
where  one  is  now  carried  on,  it  may  doubt- 
less dispense  with  the  same  altogether,  and 
that  there  is  nothing  in  the  statute  to  keep 
it  from  doing  bo;  ...  and,  if  it  is 
within  the  power  of  the  company  to  dispense 
entirely  with  the  telegraph  office  at  any 
station,  as  we  think  it  is,  does  it  not  follow 
that  tbe  company  may  dispense  [entirely] 
with  the  maintenance  or  operation  of  such 
tel^raph  office  at  regular  periods  during 
any  portion  of  a  day  of  twenty-four  hours 
when  it  deems  it  proper  to  do  sol" — the 
court,  In  effect,  holding  that,  because  it  was 
evidently  not  tbe  purpose  of  the  legislature 
to  impose  additional  burdens  in  tbe  main- 
tenance of  telegranb  offices,  It  was  only 
during  the  interTsls  that  the  telegraph  of- 
fice was  regularly  maintained  by  the  com- 
pany for  its  own  purpose  that  it  was  a  tele- 
graph office  within  the  meaning  of  the  stat- 
ute. 

Our  statute  requires  the  ticket  office  to  be 
open  lor  tbe  sale  of  tickets  thirty  minutes 
before  the  departure  of  passenger  trains 
C3  L.  R.  A. 


from  a  regular  passenger  depot.  nu> 
means  a  depot  regularly  maintained  and 
used  by  the  company  as  a  passenger  depot 
at  the  time  that  the  train  regularly  stope 
there,  and  it  is  only  when  the  railroad  com- 
pany r^ularly  uses  the  passenger  depot  a» 
such  tbat  the  statute  applies.  It  was  not 
intended  and  does  not  have  the  effect  of  re- 
quiring, in  any  and  all  cases,  tbe  opening 
of  ticket  ofSces  at  dq>ota  during  intervals 
when  they  are  not  regularly  used  as  such. 

It  is  a  rule  that  penal  statutes  are  given 
a  strict  construction  in  favor  of  persons 
against  whran  they  operate,  and  this  rule 
is  not  violated  by  adopting  that  sense  which 
best  harmoniEes  with  the  object  and  intent 
of  the  legislature  when  the  entire  text  of  a 
statute  is  considered  as  a  whole.  See  Blate 
V.  Indiana  i  I.  8.  B.  Go.  133  Ind.  69,  18  I..  R. 
A.  S02,  32  N.  E.  817.  Tbe  statute  in  que«- 
tion  is  simply  a  reasonable  requiremeid;  b» 
to  the  r^polation  of  the  regular  uciating 
agencies  of  the  company,  and  such  similar 
agencies  as  may  hereafter  come  into  exist- 
ence, and  was  not  intended  to  impoeo  upor» 
railroad  companies  of  this  state  tbe  burden 
of  creating  a  new  and  distinct  lot  of  facili- 
ties, rc^rdless  of  the  neceasity  of  the  coat 
thereof.  In  this  case  appellant  had  never 
maintained  a  uight  office  in  Williamsburg 
for  the  sale  of  tickets,  there  is  no  pretense 
that  it  ever  charged  passengers  getting  on 
these  night  trains  more  than  tiScet  rates, 
and  we  do  not  think  appellant  was  required 
to  open  its  depot  for  tne  trains  in  question. 

The  second  question  raised  by  the  appeal 
is  one  of  practice.  Aa  our  conclusions  on 
the  first  queetion  dispose  of  tjie  appeal,  it 
is  not  absolutdv  necessary  that  the  second 
question  should  he  passed  upon;  but,  in 
view  of  the  importance  of  the  queation  and 
the  desirability  that  it  should  bs  finally  de- 
termined, we  will  consider  it.  The  Criminal 
Code  makes  no  provision  for  the  joinder  of 
separate  offenses  in  the  same  penal  action, 
in  auita  for  the  recovery  of  ilnes  or  forfei- 
turea,  and  |  II  of  tbe  Criminal  Code  pro- 
vides that  proceedings  in  actions  of  this 
character  are  regulated  t^  the  Code  of  Prac- 
tice in  dvil  cases.  Subsection  3  of  |  113  of 
the  Civil  Code  provides  that,  if  there  be 
more  than  one  cause  of  action,  each  muat 
be  distinctly  stated  in  a  separate  numbered 
paragraph.  It  is  made  the  du^  of  the 
court  to  enforce  this  provision,  and  we  think 
the  court  properly  required  appellee  t« 
paragraph  its  petition,  as  there  is  no  ques- 
tion that  appellee  sought  In  this  action  to 
recover  tbe  penalty  in  one  paragraph  for 
400  separate  and  distinct  offenses,  each  of 
which  could  he,  and  was,  properly  required 
to  be  set  up  in  a  separate  paragraph,  and 
for  recovery  under  each  the  commonwealth 
could  have  maintained  its  action  in  any 
court  of  competent  jurisdiction.  Section 
83  of  tbe  Civil  Code  seta  out  the  causes  of 
action  which  may  be  united,  but  actions  for 
tbe  recovery  of  penalties  for  tbe  violations 
of  penal  statutes  are  not  included  in  the 
list.  It  therefore  follows  that  they  cannot 
he  united  in  one  suit.  Section  10S3  of  the 
Kentucky  Statutes  provides    tbat    justicee 
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shall  have  jurisdiction,  exclusive  of  circuit 
courts,  in  ail  peaal  actions  the  punishmHit 
ol  which  is  limited  to  a,  fine  of  not  ezceed- 
ine  9Z0;  and,  as  the  offenses  embraced  in 
this  suit  are  ali  caaes  in  which  the  punish- 
ment is  limited  to  a  fine  of  not  exceeding 
S20,  the  circnit  court  had  no  juriBdiction 
thereof,  and  the  motion  of  defendant  to  re- 
quire tJie  plaintiff  to  elect  which  of  the 
causes  of  action  it  would  prosecuto  should 
have  been  sustained.  Couosal  for  the  state, 
in  support  of  tbeir  contention  that  the  of- 
fenses could  be  united  in  one  action,  so  as 
to  give  the  circuit  court  jurisdiction,  rel; 
upon  the  case  of  Louitmlle  A  N.  R.  Co.  v. 
Com.  92  Ky.  117,  17  S.  W.  27*.  It  is  true 
that  in  that  case  the  court  sustained  a  peti- 
tion in  which  it  was  all^^  that  the  rail- 
road company  had  employed  thirty  persons, 
whose  names  were  unlinown,  to  work  for  it 
cm  Banday,  and  it  was  thus,  as  it  is  con- 
tended, ailowing  separate  ofTensefi  to  be  rs- 
covBred  for  In  one  action.  No  motion  was 
made  in  that  case  in  the  lower  court  to  re- 
qnire  the  petition  to  be  paragraphed,  and, 
not  hwring  been  objected  to  there,  of  course 
the  qneation  could  not  have  been  raised  in 
this  court.  It  is  also  true  that  the  petition 
■  demurred  to,  but  the  fact  that  distinct 
BUM  are  not  set  out  In  separate  para- 
graphs is  not  a  cause  of  demurrer,  but  of 
motion  to  paragraph  ( see  Wiiiiom*  v.  Lang- 
ford,  15  B.  Mon.  see,  and  Muaikin  v.  MuUi- 
Hh,  is  Ey.  L.  Rep.  eOU,  23  B.  W.  3S2)  ; 
and  an  objection  to  a  j)leading  because  not 
properly  paragraphed  is  waived  ly  anawer- 
iog  (see  Hod  v.  Eudton,  13  B.  Mon.  206). 


But  it  seems  to  ns  that  the  facts  of  that 
case  are  so  entirely  unlike  those  of  this  that 
it  affords  no  satisfactory  guide.  There  the 
act  complained  of  was  the  working  of  thirty 
men  on  Sunday  by  the  some  party,  at  the 
sBjne  time,  and  under  tile  same  circum- 
stances. It  was,  in  fact,  so  far  as  defend- 
ant was  concerned,  but  one  act;  and,  while 
the  working  of  a  single  man  on  Sunday 
would  have  sustained  the  action,  plaintio 
had  the  right  to  allege  all  of  them  in  the 
same  paragraph,  and  if  it  failed  to  prove 
that  as  many  as  thirty  men  had  worked, 
and  yet  proved  enough  to  show  a  good  cause 
of  action,  it  would  EaTe  been  entitled  to  re- 
cover under  the  count  (see  Newman,  PI.  ft 
Pr.  410,  and  Brewer  v.  Temple,  16  How.  Pr. 
2B6),  while  here  the  acts  complained  of  were 
entirely  distinct  and  independent  of  each 
other.  It  is  not  the  policy  of  the  law,  nor 
was  it  the  intention  of  the  i^elature,  to 
oust  magistrates'  courts  of  their  esclusive 
jurisdiction,  in  cases  in  which  the  fine  is 
limited  to  not  exceeding  9^0,  by  allowing  a 
joinder  of  numberless  separate  offenses  in 
one  action.  Public  intei^t  requires  that 
violations  of  penal  statutes  of  tnis  charac- 
ter should  be  proceeded  against  as  soon  as 
the  violations  are  committed.  In  courts  bav- 
ing  jurisdiclJon  thereof. 

We  are  therefore  of  the  opinion  that  tbe 
facts  relied  on  here  make  out  a  good  de- 
fense, and  the  judgment  of  the  Lower  Oovrt 
moat  he  reversed,  and  judgment  rendered 
herein  for  the  appellant. 

Behearlng  denied. 


NEW  YORK  COtJRT  OP  APPEALS. 


William  MoCLUBE,  Appt., 


(1S6  N.  T.  lOS.) 

Am  iMpllod  iTa.mu>tr  br  ■-  trmnt  eoia- 
VBBT  IhBt  Btoeb  oKered  by  It  for  Mle, 
■■der  RB  ftrrn  nsement  for  the  mar- 
ketlaa  ol  tbe  stoisk  of  an  English  corpo- 
ration, was  marsetable  and  free  from  lien, 
■rlsea  from  tbe  nte  thereof  and  the  glTlng 
of  a  certincata  to  the  purchaser  bj  such  com- 


pany actios  as  agent  tor  the  transfer  of  cer- 
tUcates  for  an  undisclosed  principal,  opon 
the  sarrender  of  which  ibares  and  a  deed  of 
transfer  held  by  It  In  trtm  were  deliverable, 
where  It  knew,  but  such  pnrclrsser  did  not, 
that  the  shores  in  Its  possession  were  lsaae4 
bj  the  corporation  subject.  In  exprcH  terms, 
to  Its  articles  of  association  and  reflations, 
and  the  deed  of  transfer  was  likewise  mbject 
to  the  seTerol  conditions  on  which  tbe  trans- 
ferrer held  the  shores  Immedlalelr  before  tbe 
execution  thereof,  and  that  It  also  contained 
a  covenant  on  the  part  of  the  transferee  "to 
accept  and  tale  the  sold  shares  subject  to  the 
coodltlooB  aforesaid,"  since  Its  position  and 


tfvm. — latpHed  learrmti/  on  tale  of  corporate    In  other  words,  that  It  Is  legally  what  It  pur- 


Tlie  l^al  roles  that  obtain  In  tbe  MJe  of  cor- 
porate stock  ai*  In  general  the  same  that  gov- 
ern sales  of  tangible  chattels,  and  there  Is, 
conseqnefitlr,  onder  ordinary  circnmstanees,  an 
Implied  warranty  oo  the  part  of  the  vendor 
that  the  title  to  the  stock  sold  is  In  him.  Peo- 
ple's Bonk  V.  Kurtx.  96  Pa.  S**,  *i  Am.  Rep. 
lU :  Allen  V.  Prgram.  IB  Iowa.  IS8 ;  State  v. 
North  Lonlilena  i  T.  B.  Co.  84  La.  Ann.  94T. 

This  Implied  warranty  of  title  Is  regarded 
as  necessarily  Importing  the  existence  of  the 
thing  sold,  and  the  vendor  Is  tberetar«  said  to 
wankDt  tbe  genalneness  of  the  stock  sold,  or, 
S3L.B.  A. 


Thus.  In  Titus  V.  Poole,  TS  Hun,  S8S,  2fl  N. 
Y.  Snpp.  451,  Afflrmed  In  14S  N.  Y.  414,  40  N. 
K.  22S.  tbe  veodor  of  whst  purported  to  be  a 
eertlflcate  of  stock  In  a  bank  organised  nnder 
the  laws  of  the  state  of  Fennaylvanla  was  held 
Impliedly  to  warrant  that  the  Instrument  was 
genuine,  and  what  It  purported  to  be. 

And  In  People's  Bank  v.  Kurti,  09  Pa.  344, 
44  Am.  Rep.  112.  the  court  said  there  could  be 
no  doubt  that  tbe  vendor  of  shares  of  corporate 
stock  would  be  liable  to  his  rendee  on  the  Im- 
plied warranty  of  title  If  tbe  certlQcate  was 
forced,  or  the  vendor  la  not  such  B  bona  flds 
holder  as  to  have  a  claim  on  the  corporation. 


Nkw  Yoits  CoDBT  OF  Apfbalb. 
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nperlor  knuwtedge  put  it  upon  IdqiiIit,  and 
the  law  rbarKes  It  wltb  the  knowledge,  which 
proper  Inquiry  «oatd  hue  disclosed,  that  the 
BtoclE  was.  UDder  the  aTtides  of  anoclatlon, 
subject  to  a  Hen  la  favoF  of  the  cart>aralloa 
for  moDe;  owlnic  b;  the  tranaterrer,  render- 
Ins  it  of  no  THlne. 

(Oratf,  J.,  dlttenU.) 

(November  37,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  DiviBion  of  the  Supreme 
Conrt,  FirHt  Department,  affirming  a,  judg- 
ment entered  In  the  oflice  of  the  clerii  of 
New  York  County  upon  the  report  of  the 
referee  diamiasing  the  complaint  in  a  suit 
to  recover  back  money  paid  for  stock  in  a 
corporation.     Reversed. 


Statement  by  Vaiut,  J.: 

Thia  action  was  brouglit  to  recover  the 
sum  of  {7,500  paid  by  the  plaintiff  upon  ft 
certain  oontract,  which  he  seeks  to  rescind  . 
upon  aeveral  grounds,  and  among  them  that 
he  was  induced  to  make  it  through  fraud  and 
deceit  practised  upon  him  by  the  defendants. 
The  defendant  Warner  served  no  answer, 
but  the  Central  Trust  Company  put  at  is- 
sue every  alle^tion  tending  to  show  fraud 
or  deceit  on  its  part,  either  through  false 
representation  or  fraudulent   concealment. 

The  H.  H.  Warner  Company,  Limited,  is 
a  foreign  corporation,  or^niEed  in  England, 
with  its  principal  office  in  the  city  of  Lon- 
don. It  has  a  capital  of  £550,000,  divided 
into  20,000  shares  of  preferred  and  35,000 
shares  of  common  stock,  each  share  being  of 
the  par  vnlue  of  f  10.  In  18g0  Mr.  Warner. 
who  hnd  for  a  long  time  and  with  great  suc- 


ADd  In  Allen  t.  Pesram.  16  Iowa,  163,  the 
conrt  was  of  the  oplnlcm  that  the  vendor  o( 
■tock  In  a  banking  corporation  "wonid  be  con- 
■Iderrd  lo  wHrcant  that  It  was  lestll;  what  It 
purported  to  be  In  fact." 

So,  In  Fifth  Atc.  Bank  v.  Portr-aecond  Street 
*  a.  street  Ken?  R.  Co.  1ST  N.  Y.  231,  18  L.  R. 
A.  »S1,  33  N.  E,  3T8,  the  court,  In  holding  that 
the  right  of  a  bona  fida  pledgee  of  forged  certlfl- 
catea  of  stock  fraudulent  I;  Issoed  by  an  oncer 
o(  the  corjiorBtlon  to  recover  damagea  from  the 
corporHtloti  for  its  refusal  to  recognlie  the  va- 
lidity of  siKh  certiacatea  was  not  affected  by 
the  sale  of  the  certificates  on  accoont  o(  the 
pledgpor,  and  Iheic  redelivery  to  the  pledgee 
upon  a  refund  of  the  proceeds  of  the  aale  to 
the  pnrehaaers.  said:  "There  whs  an  Implied 
guaranty  of  the  genuineneBS  of  tbe  certlflcaiea 
which  the  vendor  might  ba  required  to  make 
good,  and  as  tbe  plalntltT  had  received  tbe  fruits 
of  the  transaction,  the  consideration  of  which 
bad  tailed,  it  conld  not  lawfully  withhold  them 
from  tbe  purchasers  wheo  ceatoratlon  was  de- 
manded.- 

And  la  Ketchiim  r.  Stevens.  ID  N.  Y.  499. 
Strong.  J.,  In  dissenting  from  the  concloslon 
of  til?  majority  of  the  court  that  a  transaction 
by  which  the  bolder  of  a  note  secured  by  shares 
nf  Btoi^k  sa  collateral  delivered  the  note  and 
stock  to  a  creditor  of  tbe  pledi^cor  did  not  con- 
stitute a  sale,  said  that  he  Ihougbt  that  the 
rule  was  well  establisbed  that  on  a  aale  or 
transfer  of  corporate  stock  there  Is  an  Implied 
warranty  ol  Ita  geaulnenesa.  and  added :  "I 
can  see  no  reason  why  tbe  Implied  warranty 
should  not  apply  as  well  to  caaea  where  (he 
aaslgnor  transtera  property  On  which  he  has  a 
Hen  only,  or  a  supposed  Interest,  as  when  he 
acts  In  Che  capacity  of  absolute  owner ;  nor  am 
t  aware  of  any  authority  to  show  that  there 
Is  any  distinction." 

But  the  rule  that  a  vendor  Impliedly  war- 
rsnta  his  title  to  what  be  assumes  to  sell,  and 
consequently  warrants  the  eilalence  of  what 
he  SGSunies  to  sell,  baa  been  said  not  to  apply 
In  Npw  York  to  a  contract  for  the  sale  of  stocks 
on  time  since  the  pRSsage  of  4  Edm.  N.  Y.  Rev, 
Stat.  p.  110,  providing  that  no  contract  (or  the 
purchase  or  aale  of  stocks  shall  be  void  because 
the  vendor  at  the  time  of  making  the  contract 
Is  not  the  owner  of  tbe  ahares.  Carrie  v. 
White.  37  How.  Pr.  S30, 

A  vendor  of  sbarea  of  stock  does  not  Implied- 
ly warrant  that  the  corporation  by  which  the 
certlScates  of  stock  were  Issued  was  a  corpo- 
ration de  Sure.  It  tha  company  at  the  time  the 
certificates  of  stock  were  Issued  was  a  dc  facto 
corirarBllon  that  Is  snBlcIent  to  eionerate  the 
vendor  from  liability  on  accouit  of  any  Im- 
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piled  warranty  tbere  may  have  been  In  tbe  sale 
and  tranater  of  the  certificates  ot  atock  aa  to 
tbe  eiiatence  of  the  corporation.  Uarter  v. 
ElCiroth.  Ill  Ind.  ISO,  12  N.  B.  129. 

It  has  been  held  that  the  vendor  of  stock 
certificates  does  not  Impliedly  warrant  that  the 
stock  was  not  fraudulently  Issued  by  the  offi- 
cers of  the  corporation  in  excess  of  the  amount 
authorlied  by  the  charter,  where  the  eertlBcntea 
are  In  the  usual  form  and  regular  on  their  face, 
and  were  Issued  by  the  duly  consCttuted  oSlcera 
of  the  company,  and  sealed  with  the  genuine 
seal  uf  the  corporation.  People's  Bank  v. 
Kurts,  90  Pa.  844.  44  Am.  Hep.  112. 

A  different  result  waa  reached  In  a  case  In 
the  superior  court  of  Onclnnatl,  In  which  the 
claim  of  the  Innocent  vendor  of  fraudulently 
overissued  stock,  who  had  been  Induced  to  re- 
purchase It  from  his  vendee  by  the  representa- 
tions of  tbe  president  of  the  corporation,  to  be 
reimbursed  by  the  corporation,  was  denied  on 
the  ground  that  he  would  have  been  liable  to 
his  vendee  on  his  Implied  warranty  of  the  genu- 
ineness ot  Che  stock,  and  therefore  had  not 
changed  hla  position  to  his  prejudice  by  repur- 
chaslng  such  stock.  Cincinnati,  N,  O.  &  T.  P. 
R.  Co,  V.  CitlzeoB'  Nat.  Bank.  24  Ohio  L.  3. 
19R.  The  court  pointed  out  that  the  declalon 
in  People's  Unnk  v.  Kurtz.  B9  Fa.  344.  44  Am. 
Rep.  112,  sujiia,  proceeded  on  tbe  theory  that 
bona  fide  holders  ot  fraudulently  overlssoed 
stock  evidenced  by  certificates  nnder  the  genuine 
sea)  of  tbe  corporation  would  have  a  right  of 
action  against  the  corporation,  and  aald  that, 
as  be  bad  already  held  in  the  case  at  bar  that 
no  recovery  could  be  had  against  the  corpora- 
tion on  this  atock,  tbe  Knrti  Case  was  Inappll- 

Put  this  ground  for  distinguishing  these  cases 

was  removed  by  the  reversal  of  the  Judgment 
In  the  general  term  (Citizens'  Nat.  Bank  v.  Cin- 
cinnati, N.  O.  *  T.  P.  R.  Co.  28  Ohio  L,  J.  15) 
and  tbe  afDrmance  of  the  latter  Judgment  In  the 
supreme  court  on  the  groand  that  the  corpo- 
ration was  liable  on  such  overissued  stock  to 
an  Innocent  bolder  for  value,  both  for  the  rea- 
son that  the  Issue  of  the  fraudulent  stock  was 
nn  act  done  by  tbe  company  in  Its  corporate 
capacity,  and  that  there  was  negligence  on  the 
part  of  the  corporation  and  Its  agents  In  regard 
to  the  Issue  of  spurious  certlflcatea  by  Its  sec- 
retary. Claclnnstl,  N.  O.  k  T,  P.  R.  Co.  v. 
Cltliens'  Nat.  Bank,  SS  Oblo  St.  S51.  35T,  43 
L.  R.  A.  T77,  47  N.  B.  248. 

Tbere  sre  dlrto  In  aeversl  New  York  caees 
which  support  the  view  that  the  vendee  of 
fraudulently  overlaaued  stodi  may  maintain  an 
action  agalnaC  his  vendor  for  breach  ot  hla  Im- 
plied warranty. 


HcCLtmE  T.  Central  Ttnm  Co. 


eater.  New  York,  sold  his  biuinesa  to  the 
Gngliah  corporation,  and  received  as  jwrt  of 
the  purchase  price  a  large  number  of  the 
shares  of  stack  isaued.  He  also  purchaHed 
many  other  shares  in  the  open  market,  and 
in  1S91  he  was  the  largest  Bhoreholder  oh 
well  as  the  managing  director.  He  wished 
to  sell  a  part  of  hie  stock  in  this  counbrj,  but 
as  the  books  of  trajisfer  were  kept  in  Lon- 
don, BO  that  ihares  could  not  be  transferred 
thereon  without  considerable  dela;r,  h«  de- 
vised a  method  of  so  placing  his  shares  upon 
the  market  that  thej  could  be  conveniently 
dealt  in  on  this  side  of  the  Atlantic.  This 
method  was  to  sell  shares  through  certifi- 
cated, issued  bj  a  trust  company,  represent- 
ing the  number  of  shares  sold,  and  through 
which  in  due  time  the  ehares  could  be  trans- 
ferred upon  the  books  of  the  English  com- 

Tbus,  in  Sbotwell  v.  Uall.  38  Barb.  445.  the 
«turt,  in  holding  that  the  oOlperB  oF  a  corpora- 
tion who  are  aulborlted  to  Issue  certlflcates 
to  tbe  BtockboldeTB  ax  evidence  o(  stock  are  lia- 
ble, not  only  to  the  Immediate  purchaser  of 
■n  overissue  of  stodc  tals^l;  and  fraudnlently 
certified  by  them,  but  to  any  aubaequeoC  pur- 
chaser buying  on  the  faith  of  the  false  certlB- 
cate.  said :  "It  la  also  true  tbst  tbe  purcbaa- 
<r  of  the  staclc  had  a  rf^medy  against  bis  vendor 
for  a  breach  of  the  Implied  warranty  of  title." 

And  In  another  case  arlslDg  out  nf  tbe  same 
transactloD.  Peabody.  J..  In  dlsBcatlnR  from  a 
■Imllar  conclualoa  of  tbe  court  as  to  the  liabil- 
ity ot  the  officers  of  the  corporation  to  a  pur- 
chaser of  such  over  Isaued  atock,  said  that  the 
parrhseer  ol  auch  stock  "certalDl;  may  have 
■n  aptloo  against  the  party  from  whom  he  re- 
ceived It.  a.nd  so  may  each  peraon  who  baa 
received  It  have  an  action  asalnst  bis  vendor. 
This  action,  however.  In  the  absence  of  guilty 
knowledge  In  tbe  vendor,  would  be  on  contract 
on  the  warranty,  eipreaa  or  Implied."  Caicaui 
T.  Mall.  25  Barb.  ETS.  SSI. 

And  la  Seller  v.  Mall.  ,12  Barb.  76.  Beveraed 
wllhout  opinion  In  41  N.  Y.  61B,  the  court. 
In  holding  tbat  tbe  liability  of  tbe  officers  of  * 
corinratlon  who  have  wrongfully  and  fraudu- 
lently liatied  f.nd  sold  stock  beyond  tbe  author- 
ised capital  eirtends  only  to  their  Immediate 
vendees,  said  that  the  purchaser  hes  his  remedy 
\RaInHl  the  party  or  parties  of  whom  be  pur- 
chased Ih>  pretended  atock  or  false  certificates 
for  pretended  stock. 

Tbe  corporation  Itself  violates  the  vendor's 
warranty  of  the  existence  and  validity  of  the 
ihlug  sold  by  Its  sale  and  delivery  to  an  Inno- 

whlch  baa  no  legal  existence,  because  at  non- 
roDipIIance  with  the  statutory  prereqalsltea  and 
mode  of  procedure  prescrlt>ed  for  the  Increase 
of  the  corporation's  capital  stock.  Lincoln  v. 
\>w  Orlenns  Eip.  Co.  40  La.  Ann.  729,  12  So. 
837. 

For  a  discussion  of  the  liability  of  a  corpo- 
ration for  fraud  or  foreery  of  Its  officers  In  the 
Issue  of  atock.  see  note  to  Fifth  Ave.  Bank  v. 
Forty-second  Street  &  G.  Street  Ferry  R.  Co. 
IN.  Y.)   10  I,.  11.  A.  331. 

A  contract  by  a  broker  for  the  sale  of  shares 
upon  and  subject  to  the  rules  of  the  London 
stock  exchange,  which  require  the  payment  of 
tbe  purchase  price  upon  delivery  of  the  trans- 
fer and  eertincate,  does  not  Import  an  absolute 
undertaking  by  the  vendor  tbat  the  company 
will  register  tbe  transferee  as  a  shareholder : 

transfer  gives  tbe  transferee  no  right  ot  action 
against  his  vendor,^-at  least  where  the  trana- 
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E»ny.  He  arranged  with  the  Central  Trust 
ompany  of  New  York  to  act  as  agent  for 
the  transfer  of  certiflcates,  and  with  tha 
Union  Trust  Company  to  act  as  the  regis- 
trar of  certiticatea.  He  employed  8.  V. 
White  &.  Co.,  a  firm  of  brokers,  to  act  as 
promoters  of  the  scheme;  and  they  issued 
a  prospectus  to  induce  purchases,  with  the 
knowledge  of  the  Central  Trust  Company, 
which  allowed  copiee  to  remain  on  its  coun- 
ters for  distribution.  The  prospectus  waa 
dated,  "New  York,  April  2S.  1891,"  and 
stated  ttat  "Messrs.  S.  V.  White  k  Co., 
bonkers,  36  Wall  street.  New  York,  are  au- 
thorized to  offer  for  subscription"  a  ceiiAin 
number  of  ehares  of  each  kind  of  the  stock 
in  question,  describing  it  aa  the  stock  of  an 
English  corporation;  setting  forth  the 
amount  of  capital,  ita  division  into  pre- 
ferred  and   common   stock,   the   number   ot 

feree  himself  was  In  fault  (or  not  taking  the 
proper  steps  to  obtain  the  transfer.  Stray  v. 
KuBsell,  1  m.  A  El.  888,  29  L.  J.  Q.  B.  N.  8. 
1115,  6  Jar.  N.  B.  198.  8  Week.  Bep.  240. 

This  cane  was  followed  In  London  Founders' 
Aaso.  V.  Clark,  L.  R.  20  Q.  B.  DIv.  676,  67  L.  J. 
Q.  B.  N.  S,  291.  59  L.  T.  S.  8.  93,  S6  Week.  Rep. 
489.  In  which  the  vendor  of  shares  In  a  regis- 
tered company,  according  to  the  rulea  and  prac- 
tice of  the  London  stock  exchange,  which  re- 
quire payment  of  the  price  of  the  shares  upon 
delivery  of  the  transfer  and  before  the  time 
when  application  would  be  made  by  the  trans- 
feree for  registration,  was  held  not  to  under- 
tnke  that  the  company  would  accept  the  pur- 
chaser so  as  to  make  blmself  responsible  for 
Us  failure  so  to  do. 

Where,  however,  the  regulations  of  tbe  com- 
pany required  an  owner,  desirous  of  tranater. 
ring  his  shares,  to  Inform  the  company  of  his 
Intention  to  transfer,  and  made  the  consent  of 
the  directors  a  condition  precedent  to  the  valid- 
ity of  tbe  transler,  the  vendor  was  held  bound 
to  procure  the  assent  of  the  directors,  and  to 
do  everything  necessary  to  Invest  his  transferee 
with  the  property  In  the  sbarea,  Wilkinson  v. 
Lloyd,  7  Q.  B.  27,  14  L.  J.  Q.  B.  N.  8.  IM,  9 


Jur.  323. 

'J'he  vendor  ot  corp< 
rsjit   Its  tslue.      Here 


the 


stock  i 


of  c 


■yott.  21  N.  J.  Bq. 
i'£3.  jn  tnia  case  the  fact  that  shares  of  stock 
whicb  formed  a  portion  of  tbe  consideration  for 
a  mortgane  were  worthless  was  held  not  to  af- 
fect tbe  validity  of  the  mortgage  or  create  an 
equity  to  have  a  deduction  from  the  amount 
tor  which  It  was  given,  Ln  the  absence  of  any 
mlsrepresontatlon  or  fraud  on  tbe  part  of  the 

And  the  pies  of  want  ot  valne  ot  corporate 
stock  Is  no  defense  to  an  action  on  a  note  given 
for  Its  parchttse,  «s  there  Is  no  Implied  war- 
ranty, either  ot  Ita  gotidaesB  or  money  value. 
Jones  V.  Oarllngton,  44  S.  C.  B33,  22  9.  E.  741. 

So.  In  Allen  v.  Fegram,  16  Iowa.  163.  the 
court  said  that  the  vendor  of  stock  In  a  bank- 
ing corporation  does  not  warrant  Its  quality  or 
value. 

The  vendor  of  shares  of  stock  certainly  does 
not  warrant  the  solvency  ot  the  corporation. 
People's  Bank  v.  Kurtz,  99  Pa.  344,  44  Am. 
Hep.  112. 

And  the  principle  that  one  who  aells  com- 
mercial paper  payable  to  bearer  warrants  that 
he  has  no  knowledge  of  any  facts  which  prove 
tbe  paper  to  be  worthless  on  account  of  the  in- 
solvency of  the  makers  does  not  apply  to  the 
Bsie  of  the  corporate  stock  so  as  to  place  the 
stockbolder  under  any  legal  obligation  to  state 
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aharea  of  each,  and  the  par  value  of  tlie 
aharee.  It  then  continued  as  followH:  "The 
$600,000  preferred  cumulative  8  per  cent 
stock  now  offered  in  this  market  consists  of 
10,000  full-paid  and  Ttonageeesable  shares, 
.  ,  .  represented  by  trust-company  cer- 
tificates of  the  Central  Trust  Company  of 
New  York,  a^inst  which  certiBcatea  a  like 
number  of  preferred  shares  ...  of  the 
English  company  have  bem  deposited.  Divi- 
dends payable  at  Central  Trust  C<Hnpany, 
New  York.  .  ,  .  The  foregoine'  offering 
of  10,000  shares  preferred  Bt<xJc,  for  which 
trust-company  certificates  have  been  issued 
to  comply  with  the  requirements  of  this 
market,  compriBes  all  the  stock  held  in  this 
country  for  sate,  with  the  exception  of  6,000 
■hares  of  common  stock.  ,  .  .  Trust- 
company  certificates  will  also  be  issued  for 
the  common  etodc.  Both  classes  of  stock  are 
offered  on  the  following  terms,"  which  were 
at  the  rate  of  $4B.50  per  share  for  preferred 


"accrued  dividend  from  February  1st,  1891." 
It  announced  that  subscription  lists  would 
be  opened  on  May  7  and  dosed  May  9,  1891, 
by   S.   V.  White  ft  Co.,  the  Central   Trust 

Company,  and  the  Bank  of  North  America, 
"from  whom  prospectuses  and  blank  forms 
of  application  can  .be  obtained,"  Ten  per 
cent  of  the  subscription  was  payable  on  ap- 
plication, 30  per  cent  on  allotmemt,  30  per 
cent  on  May  20th,  and  the  remainder  on 
June  1,  I  SQL  The  prospectus  further  stated 
that  "receipts  will  be  given  for  all  payment* 
made,  and  engraved  trust-company  certifl- 
cstes,  issued  by  the  Central  Trust  Company, 
will  be  delivered  as  soon  as  practicafal* 
after  the  making  of  the  final  payment.  .  .  . 
Registrar  of  certificates,  Union  Trust  Com< 
pany,  New  York;  transfer  agents.  Central 
Trust  Company,  New  York;  American  com- 
mittee of  management,  Hon.  H.  H.  Warner, 
president,"  with  a  vice  president,  treasurer. 


the  fact  that  the  coritoratLon  Is  Insolvent,  to 
a  purchaser  who  seeks  blm  of  lifs  own  accord 
for  the  purpose  of  bnrlDs  tbe  stock  wlthoat 
an;  previous  otter  to  sell.  Rolhmlller  v.  Btelu. 
143  N.  Y.  681.  26  L.  H.  A.  14S,  3S  N.  S.  718. 
Tbe  court  sa[<I  that,  In  regard  to  a  baslDess  cor- 
IMjratlon  wblcb  Is  engsged  In  tbe  transaction 
of  buslneas  as  a  ^Ing  concern,  Cbe  mere  tact 
that  It  Is  at  the  moment  insolvent  does  not 
avoid  tbe  general  rule  of  caveat  emptor,  and 
that  the  purcbase  of  stock  in  such  a  corpora- 
tion Is  made  under  so  manj  dlllereDt  cltcnTo- 
Btancea.  and  arged  b;  so  man;  different  mo- 
tives wboll;  spart  from  tbe  present  alleged  or 
asaumed  Insolvenc;  of  tbe  corimratloo,  that  the 
■ale  of  inch  itock  conld  not  Ite  placed  In  tbe 
same  class,  and  subject  to  tbe  same  rnlei,  as 
the  sate  of  commercial  paper, 

Bo,  tbe  transferrer  of  shares  of  stock  In  ■ 
corporation  b;  sale  or  exchanBe,  without  rep- 
reaentatlon  as  to  the  partlcolar  property  held 
h;  tbe  corporation,  warrants  onl;  his  title  to 
the  Mock,  and  not  the  title  of  tbe  corporation 
to  the  corporate  property  held  and  possessed 
by  It.  State  v.  North  Louisiana  k  T.  R,  Co.  34 
La.  Ann.  Oil.  The  conrt  said :  "The  transfer- 
rer ol  stock  In  a  corporation,  without  specify- 
ing tbe  particular  property  held  by  the  corpo- 
ration, simply  warrants  bis  right  as  a  stock- 
holder, or  his  title  to  tbe  stock.  The  trans- 
teree  simply  acquires  hli  rights  as  a  stockhold- 
er, whatever  they  may  be.  Though  it  should 
subsequently  tranapire  that  the  corporation  was 
entitled  to  some  valoable  right  or  property,  tbe 
ownership  of  wblcb  was  not  known  or  sus- 
pected at  the  time  of  the  transfer,  (be  trans- 
ferrer could  not  claim  nullity  on  the  ground 
of  error, — at  least  In  absence  of  concealment 
or  fraud.  Nor  can  the  transferee  annat,  on  tbe 
(round  of  error,  because  It  turns  out  that  some 
property  which  the  corporation  was  supposed 
to  own  did  not  belong  to  it.  Such  error  does 
not  touch  the  nature,  the  object,  or  the  cause 
ot  the  contract.  The  right  as  stockholder  was 
the  sole  object  and  cause  of  tbe  contrart.  and 
that  object  and  canse  existed  and  remained  per- 
fect and  complete  with  all  the  Incidents  sod 
qualities  which.  Id  law.  the  transferrer  war- 
ranted." 

There  la  a  class  of  cases,  wblcb  It  may  t>e 
well  to  notice  In  this  connection,  holding 
that  the  vendor  o(  Sparlous  stock  may  he  re- 
<ialred  to  reCnre  tbe  pnrchsse  price  to  bis  ven- 
dee, not  on  the  theory  that  there  was  any  Im- 
lilled  warranty  ot  genulnenesa.  hot  upon  tbe 
gronnd  that  the  consideration  tor  the  contract 
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of  sale  baa  failed,  because  tbe  thing  sold  doea 
not  answer  the  description  ot  that  which  tbe 
parties  Intended  to  be  the  object  ol  the  sale. 

Kempson  t.  Hannders.  4  Blng.  B.  12  J.  B. 
Moore,  44,  S  Car,  k  P.  36S.  Is  an  example  of  this 
class  of  cases.  Here  the  purchaser  of  shares  In 
a  projected  company  for  constructing  a  rallroaA 
was  held  entitled  to  recover  from  his  vendor  the 
purchase  price  on  the  ground  that  the  consid- 
eration for  the  payment  had  (slled,  where  the 
undertaking  was  abandoned  before  aoy  act  of 
Parliament  Incorporating  the  company  was  ob- 
tained. 

So.  the  purchaser  of  sbares  In  a  company 
which  has  dissolved  wsa,  In  Watklns  *.  Hunt- 
ley, 2  Car.  k  P.  410,  note,  held  entitled  to  re- 
cover t>ack  the  money  paid  an  the  ground  that 
the  conalderatloD  bad  failed. 

But  there  can  be  no  ground  for  complaint 
where  the  parties  contracted  for  tbe  sale  of  the- 
Identical  thing  sold.  Lambert  v.  Heath,  IB 
Meea.  k  W.  488.  In  this  case  a  customer  had 
ordered  his  broker  to  buy  scrip  of  the  Keollsb 
CosBt  Kallwa.T  Company.  The  broker  delivered 
scrip  which  bad  Issued  from  the  offices  of  the 
compaoy,  and  had  been  the  subject  of  porchBse 
and  sale  lo  the  market  tor  several  months,  bnt 
which  tbe  directors  then  declared  bad  beoi  Is- 
sued by  the  secretary  without  eatborlty.  In 
an  action  to  recover  beck  from  the  broker  th* 
price  paid,  on  tbe  gronnd  that  the  scrip  was 
not  genuine,  tbe  court  said  that  tbe  question 
for  the  Jory  was  whether  what  the  parties  con- 
tracted for  WBS  what  was  known  In  tbe  mar- 
ket as  Kentish  Coast  Railway  scrip,  and  added: 
''It  appears  that  It  was  signed  by  the  secretarf 
of  tbe  company  ;  and  It  this  was  the  only  Ken- 
tish Coast  Railway  scrip  In  the  market,  as  ap- 
pears to  have  been  tbe  caas,  and  one  person 
cbooses  to  sell  and  the  other  to  buy  that,  then 
the   letter  has  got  all   that  he  contracted  to 

So,  In  Pock  Colorado  Co.  v.  Btratton,  95  Fed. 

741.  tbe  worthlessness  of  shares  of  corporate 
stock,  for  which  tbe  purchsser  was  to  pay  a 
certain  sum  of  money  Into  the  corporate  trena- 
ury,  was  held  to  be  no  defense  to  ■  suit  by  the 
corporation  against  him  for  money  bad  and  re- 
ceived. In  the  absence  ot  fraod  or  specific  war- 
ranty.  where  there  was  no  claim  that  tbe  stock 
was  Invalid,  or  that  tbe  vendor  did  not  trans- 
fer a  good  title  to  It.  The  court  said  that  tbe 
stock  was  the  dellnlte  thing  wblcb  be  par- 
chased,  and  that  therefore  be  received  the  con- 
sideration selected  by  him. 

W.  W.  N. 


HoCi-uRif  V,  CKETTiUL  Teubt  Co. 
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And  aecretary.  He  rest  of  the  proapectue 
was  devoted  to  tlie  nature  of  the  business, 
tbe  property  conveyed  to  the  English  com- 
psnj  by  Mr.  Wsrner,  the  earningH,  pros- 
pects, etc  The  prospectus  vas  not  signed, 
but  appended  thereto  was  a  letter  from  War- 
ner, dated  April  23,  1691,  addressed  to  S. 
V.  White  tc  Co.,  in  which,  purporting  to  an- 
swer their  inquirf  as  to  his  opinion  of  the 
bneinesa  of  the  English  company,  he  said, 
"I  have  seen  a  copy  of  your  proposed  circu- 
lar, in  which  you  are  about  to  offer  for  sale 
■ome  of  the  preferred  and  common  stock  of 
said  corporstiDit."  He  then  expressed  his 
confldunce  in  the  business  of  the  company, 
and  predicted  great  prosperity  for  it. 

On  the  2lBt  of  May,  1891,  the  plaintiff 
hubacribed  for  100  shares  of  tlie  common 
■to(M[,  and,  upon  paying  the  10  per  e«nt  down 
as  required  by  the  prospectus,  roceived  there- 
for from  the  Central  Trust  Ccnnpany  what  is 
known  as  a  "temporary  receipt,  stating  the 
amount  paid,  and  describing  it  as  the  first 
■DstalmeDt  of  10  per  cent  on  his  application 
for  100  shares  of  common  stock.  The  paper 
alao  atated  that  "said  application  is  made 
in  accordance  with  the  terms  of  the  prospec- 
tus of  April  28th,  1891,"  and,  after  reciting 
th«  terms  of  payment,  allotment,  etc.,  as 
stated  in  the  prospectus,  continued:  Upon 
payment  of  the  last  instalment,  which  com- 
pletes the  subscription  price  of  C76  per 
share,  and  the  surrender  of  this  receipt,  the 
said  William  McClure  shall  receive  a  certifl- 
c»te  of  the  Central  Trust  Co.  of  New  York, 
representing  the  number  of  shares  of  the 
ordinal?  or  common  stock  of  H.  E.  Warner 
&  Co.,  Limited,  allotted  and  paid  for  under 
tbe  said  application,  of  the  par  value  of  f  10 
sterling  per  share,  as  soon  as  tbe  same  is 
ready  for  delivery."  When  this  receipt  was 
given,  the  shares  of  stock  refireaented  by  it 
w«re  on  deposit  with  the  trust  company,  in 
resdiDCM  to  fulfil  the  contract.  On  the  Z3d 
of  Jnne^  1891,  the  plaintiff  completed  his 
payments,  and  received  from  the  Central 
Tnut  Company  two  certificates,  each  of 
which,  after  stating  that  there  had  been  de- 
poalted  with  said  company,  "in  trust,"  60 
shares  <^  the  stock  in  question,  continued: 
"Said  sbaree,  together  with  a  deed  of  trans- 
fer thereof,  will  be  delivered  to  William  Me- 
Clure  or  assigns  on  surrender  of  this  trust 
receipt,  properly  indorsed.  This  receipt  is 
trmnsfeTable  at  the  offioe  of  said  trust  com- 
pany in  Kew  Ytn-k,  either  in  person  or  by 
power  of  attorney,  and  until  surrender,  all 
dividends  collected  upon  said  shares  by  said 
trust  company  will  be  paid  to  the  registered 
holder  of  this  receipt  or  to  his  order."  Each 
certificate  had  indorsed  thereon  the  usual 
blank  form  of  transfer.  On  the  Zd  of  June, 
1801,  Mr,  Warner  gave  the  Central  Tnist 
Company  an  order  on  H.  H.  Warner  k  Co.  to 
pay  it  any  dividends  on  1,000  shares  each  of 


stated  that  "this  order  la  irrevocable  until 
dianged  by  written  consent  of  said  Centra.1 
Tnut  Company  of  New  York."  On  tbe  13th 
of  November,  1891,  the  Central  Trust  Com- 
pany paid  to  the  plaintiff  a  dividend  on  the 
S3  L.R  A. 


stock  which  he  had  purchased,  and  at  the 
same  time  gave  him  a  "memorandum  of  divi- 
dend for  six  months  ending  July  3Ut,  1691, 
on  stock  of  H.  H.  Warner  &  Co.,  Limited  (a 
corporation),  in  name  of  William  McClure, 
10  per  cent  on  one  hundred  shares,  .  .  . 
$485."  A  second  dividend  for  six  months 
ending  January  31,  18B2,  but  less  in  amount, 
was  paid  to  the  plaintiff,  and  a  similar  mem- 
orandum sipied  by  the  Central  Trust  Com- 
Sanv  delivered  to  him  at  the  time.  The 
eeu  of  transfer  referred  to  in  the  stock  cer- 
tificate was  in  the  form  of  an  ordinary  as- 
signment of  shares  of  stock  from  Hiubert 
Harrington  Warner  to  the  tranifere^  ex- 
cept tliat  the  closing  part  was  as  follows: 
"Subject  to  the  several  conditions  on  which 
1  held  tbe  earoe  immediately  before  the  exe- 
cution hereof,  and  the  said  transferee  doth 
hereby  agree  to  accept  and  take  the  said 
share  subject  to  the  conditions  aforesaid." 
Accompanying  the  deed  of  transfer  were  the 
shares  of  stock  therein  mentioned,  which 
were  in  the  form  of  a  certificate  under  the 
seal  of  the  corporation,  stating  that  the  own- 
er was  "the  n^stered  holder"  of  a  certain 
number  of  shares  of  stock  (describing  it) 
"in  H.  E.  Warner  t  Company,  limited,  sub- 
ject to  the  articles  of  assodatioa  and  ref- 
lations of  the  company ;  such  shares  being 
numbered     .     .     .     intdusive." 

On  the  Z9th  of  November,  1890,  Mr.  War- 
ner was  owing  tlie  English  company  over 
{400,000,  and  in  order  to  secure  the  payment 
thereof  be  transferred  to  two  of  tbe  direct-  ' 
OTS.  as  trustees  for  the  company,  4,000  pre- 
ferred and  12,820  common  shares  of  hia 
stock,  as  collateral  security;  and  in  the  in- 
strument of  transfer  he  charged  said  shares 
with  the  payment  of  tlie  debt  and  interest, 
and  agreed  that  all  dividends  payable  there- 
on, as  well  as  those  on  spy  other  shares 
registered  in  bis  name,  should  be  applied 
upon  his  indebtedness.  In  caae  be  did  not 
pay  tbe  debt  by  the  Ist  of  May,  1891,  he  au- 
thorized the  company  to  sell  "any  of  such 
shares  upon  such  terms  as  they  may  think 
Ht,  and  apply  tbe  proceeds  in  reduction  of  tht- 
debt."  The  instrument  closed  as  follows: 
It  is  understood  .  .  .  that  I  shall  be  at 
liberty  at  any  time  to  exchange  any  of  the 
above-mentioned  shares  for  other  shares  of 
the  company  of  equal  nominal  value,  should 
I  wish  to  do  so,  and  that  as  the  debt  is  re- 
duced a  proportionate  amount  of  shares  shall 
be  released  and  retransferred  to  me,  or  as  I 
may  direct,  but  so  that  tbe  company  shall 
at  all  times  retain  shares  taken  at  this  noin- 
in^  or  par  value  to  double  the  amount  of 
the  debt  and  interest  remaining  owing."  The 
articles  of  association  of  the  English  com- 
pany, as  originally  adopted,  provided  that 
"the  directors  may  refuse  to  register  tbe 
transfer  of  any  share  not  fully  paid  up,  if 
the  transfer  is  made  by  a  member  who  is  in- 
debted to  the  company,  or  against  whom 
tbe  company  has  any  unsatisfied  claim  or  a 
lien  on  his  shares,  or  if  the  directors  shall 
not  be  satisfied  that  the  proposed  transferee 
is  a  responsible  person."  By  another  clause 
of  the  original  articlea  it  was  provided  that 
"the  company  shall  have  a  first  and  para- 
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mount  lien  upon  all  tho  ahares  not  fully 

EEiid  up,  registered  in  the  name  of  anj  mem- 
Br  (whether  Bolely  or  jointly  with  others), 
for  hig  debts,  liabilitieg,  and  engagements, 
Bolely  or  jointly  with  any  other  person,  to 
or  with  the  company,  whether  the  period  for 
the  payment  or  discharge  thereof  shall  have 
actually  arrived  or  not,  and  such  lien  shall 
extend  to  all  dividends  declared  on  such 
shares."  An  independent  article  authorized 
the  directors  to  retain  all  dividends  de- 
clared upon  any  share,  and  apply  them  upon 
any  lien  held  1^  the  company  on  any  shares. 
On  the  26th  of  April,  1893,  the  articles  of 
association  were  amended  by  strikinf  out  the 
words  "not  fully  paid  up  in  each  of  the 
foregoing  clauses.  The  plaintiff  did  not  know- 
when  be  made  his  subscription  or  accepted 
the  certificate  that  the  stock  belonged  to  Mr. 
Warner  or  stood  in  his  name.  Tlie  Central 
Trust  Company  knew  it,  however,  but  did 
not  know  that  there  was  an;  lien  or  charge 
upon  the  stock  until  about  1B94.  It  received 
$1,200  a  year  from  Warner  for  acting  as 
transfer  af^nt.  The  shares  of  stock  depos- 
ited with  the  Central  Trust  Company  before 
it  issued  any  certificates  were  sent  by  the 
English  company  to  their  attorneys  in  New 
York,  who  delivered  them  to  S.  V.  White  & 
Co.,  by  whom  they  were  delivered  to  the 
Central  Trust  Company.     Some  of  the  mon- 


lish  company,  but  the  subscripti 
In  May  and  June,  18BL,  were  paid  by  the 
Central  Trust  Company  to  Mr.  Warner  in- 
dividually. The  plaintiff  testified  that  the 
statements  set  forth  in  the  prospectus  were 
believed  and  relied  upon  by  him,  and  that 
they  induced  him  to  make  the  investment. 
He  had  not  seen  the  form  of  the  deed  of 
transfer  or  of  the  certitlcate  of  stock  in  the 
English  company  when  he  purchased,  nor 
did  he  ask  to  see  either.  Tlic  Central  Trust 
Company  did  not  state  "as  to  whom  they 
were  acting  as  agents  for."  The  plaintiff 
has  been  a  stockbroker  since  IBOS,  and  for 
some  years  was  vice  chairman  and  chairman 
of  the  New  York  Slock  Eschange.  On  the 
flth  of  May,  1893,  Mr.  Warner  made  a  gen- 
eral asuignment  for  the  benefit  of  creditors, 
which  covered  a  larfre  number  of  sharen  of 
both  common  and  preferred  stock  standing 
in  his  name:  and  the  assignee  testiSed  that 
neither  kind  had  any  value,  because  War- 
ner's intereet  had  bpen  encumbered  by  obli- 
gations created  by  him  to  the  English  com- 
pany, which  since  1SII2  has  refused  to  pay 
dit-idends  upon  or  to  transfer  any  stock 
re^i.^terpd  in  his  name  until  their  liens  are 
discharged.  In  January,  1894,  the  plaintiff 
presented  his  certificates  to  the  Central 
Trust  Company,  and  demanded  the  shares 
of  stock  purchased  by  him,  refusing  to  ac- 
cept the  deed  of  transfer  from  Mr.  Warner, 
with  a  certificate  of  the  requisite  number  of 
shares  standing  in  his  name  attached  there- 
to. Shortly  afterwards  he  commenceil  this 
action,  having  first  ofTered  to  return  the  divi- 
dends which  he  had  received.  At  the  close 
of  the  evidence  for  the  plaint.iflf  the  referee 
dismissed  the  complaint,  holding  that  no 
63  L.  B.  A. 


Mr.  H«rv7  Van  Heaa  PUllp,  for  sppel- 

All  representations  made  by  defendant,  or 
with  its  knowledge  and  consent,  wbether 
made  before  or  tSter  the  delivery  of  the- 
trust  certificates,  should  have  been  consid- 
ered by  the  referea. 

Sommer  v.  Oppcnheim,  19  Misc.  606,  44  N- 
Y.  Supp.  308  i  White  v.  Benjamin,  160  N. 
Y.  EQ3,  44  N.  E.  966;  Smith  v.  Xatitmat 
Ben.  floo.  123  N.  Y.  86,  9  L.  R.  A.  616,  2S  N. 
E.  107. 

The  defendant  is  answerable  to  the  plain- 
tiff for  all  concealments  of  fact  and  false 
representations. 

A  person  who  has  been  induced  by  fraudu- 
lent representations  to  become  the  purchas- 
er of  property  has,  upon  discoveiy  of  the 
fraud,  three  remedies  open  to  him,  either  of 
which  he  may  elect.  He  may  rescind  the 
contract  absolutely,  and  sue  in  an  action  at 
law  to  recover  the  consideration  parted  with 
upon  tliti  fraudulent  contract.  To  maintain 
such  action  he  must  first  restore,  or  offer  to 
restore,  to  the  other  party  whatever  may 
have  lieen  received  by  him  by  virtue  of  the 


Qovld  V.  Cayuga  County  Sat.  Bank,  8& 
N.  Y.  75;  Thayer  v.  Turner,  8  Met.  550; 
KraM  v.  Gale,  17  N.  H.  573,  43  Am.  Dec. 
tiU. 

iTe  may  bring  an  action  in  equity  fa>  re- 
scind the  contract,  and  in  that  action  have 
full  relief. 

AUerton  v.  Atlerton,  60  N.  Y.  670. 

Such  an  action  is  not  founded  upon  a  re- 
scission, but  is  maintained  for  a  rc^'ci  ^'ion, 
and  it  is  sufllcient,  therefore,  for  the  plain- 
tiff to  offer  in  his  complaint  to  return  what 
he  has  received  and  make  tender  of  it  on  the 
trial. 

Lastly,  he  may  retain  what  he  has  re- 
ceived, and  bring  an  action  at  law  to  recover 
the  damans  sustained.  This  action  pro- 
ceeds upon  an  afiimuince  of  the  contract,  and 
the  measure  of  the  plaintiff's  recovery  is  the 
difference  between  the  article  sold  and  what 
it   should  be   according   to   the   representa- 

Vail  y.  Rejfnoldi,  118  N.  Y.  297,  23  N,  E. 
301;  Currier  v.  Foor.  84  Hun,  45,  32  N.  Y. 
Supp.  74,  Reversed  in  IBS  N,  Y.  344,  49  N. 
E.  !)37,  on  other  grounds. 

The  action  may  be  sustained  for  want  of 
consideration,  mistake  of  fact,  or  breach  of 
warranty,  as  well  as  for  fraud. 

Goodman  \.  Lahorn,  11  App.  Dir.  017,  42 
N.  Y.  Supp.  166;  CrowF.  v.  Leirin.  95  N.  Y, 
423;  McKnight  v.  Devlin,  52  N.  Y.  309,  11 
Am.  Rep.  715;  i7oc  v.  Snnbom,  21  N.  Y.  552, 
78  Am.  Dec.  163;  .Iai-vi»  v.  Uanhattim 
n.neh  Co.  25  N.  V.  S.  R.  3,  6  N.  Y.  Supp. 
703:  Haickini  v.  I'rmberlOH,  51  N.  Y.  198, 
10  Am.  Rep.  .195:  Ledwich  v.  SlcKim.  53  N. 
Y,  307;  Oberlander  v,  Spiett.  45  N.  Y.  178; 
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Btoiie  V.  Fivtt,  ei  N.  T.  614 ;  Webb  v.  Odell, 
49  K.  Y.  563 ;  Littauer  \.  Qoldman,  72  N. 
Y.  SOO,  28  Am.  Rep.  171. 

The  Central  Trust  Company  is  liable  to 
pUtiutiff  as  principal  for  iU  pEbrt  in  the 
transaction. 

Co66  T.  Knapp,  71  N.  Y.  348,  27  Am.  Rep. 
SI ;  Cutminghiim  v.  Wathen,  14  App.  Div. 
553,  43  N.  Y.  Siipp.  88fl ;  Argertinger  v. 
Mamaughton,  114  N.  Y.  539,  21  N.  B.  1022; 
ifervten  .Vat.  iiont  v.  Qallaudet,  120  N.  Y. 
298,  24  N.  E.  904;  2VichoI«  t.  Weil,  30  Miec. 
441.  62  N.  Y.  Supp.  477. 

liie  defendant  mutt  tnal^e  f^ood  the  repre- 
sentations in  the  several  exhibits. 

Bravkeit  t.  ffrwiPoU,  112  N.  Y.  464, 
20  N.  U.  370;  Talmiuf^e  v.  Sottilori/ 
vjtvurily  Co.  31  App.  Div.  488,  52  N.  V. 
Siipp.   139. 

The  allegationB  of  fraud  and  conspiracy 
in  tb«  complaint  do  not  render  it  necessary 
that  the  plaintiff  establish  or  stand  upon  a. 
cause  of  action  ea  delicto. 

He  mity  recover  in  equity  for  a  rescission 
on  the  ground  of  fraud  or  mietake. 

Syxbie  v.  Wood,  24  N.  Y.  G07i  Hubbell 
V.  Afeijf,  50  N.  Y.  487  r  Ledtoich  v.  UcKim, 
53  >{.Y.307;  Frver  v.  Denlon.  6\  M.  Y.  492; 
Wnodbury  v.  Deloaa,  86  Barb.  601 ;  Camp- 
bfll  V.  Wright,  21  How.  Pr.  0;  Bvsaell  v. 
Brotcntll,  20  N.  Y.  Week.  Dig.  504 ;  Orang- 
rr't  Ina.  Co.  v.  Turner,  61  Ga.  5(11 ;  Vree- 
iatid  V.  Neio  Jersey  Ktone  Co.  29  N.  J.  Eo. 
18a;  Peeblet  v.  Fatapsco  Ouano  Co.  77  N. 
('.  233,  24  Am.  Rep.  447;  Belma.  M.  i  il. 
R.  Co.  v.  Anderson,  61  Miss.  829;  Render- 
•on  T.  San  Antonio  rf  U.  O.  R.  Co.  17  Tex. 
sm.  07  Am.  Dee.  675;  Arfcicri^ht  r.  Hevi- 
l^ld,  h.  R.  17  Ch.  Div.  301 ;  Oi(6er(  r.  En- 
rf.lii»,  L.  R.  9  Ch.  Div.  26B;  While  v.  Satig- 
biirj/,  33  Mo.  IGO;  Hammond  v.  Pennoek, 
01  N.  V,  146;  Crump  v.  United  Statea  Min. 
Co.  7  Oratt.  353,  66  Am.  Deo.  116;  Thomp. 
Corp.  St  1362,  1470.  1484,  1486;  Kountze  v. 
K'nnrdy.  147  N.  Y.  124,  29  L.  R.  A.  3«0. 
41  N.  E.  414;  Talmadge  v.  Sanitarg  Securi- 
ty Co.  31  App.  Div.  4B8,  52  N.  Y.  Bupp.  139. 

If  sufficient  facts  are  proved,  they  may  be 
held  to  be  conclusive  eridence  of  scienter. 

Holhichitd  V.  J/acfc,  ]l.i  N.  Y.  1,  21  N.  K. 
72B;  Dal))  v.  Wise,  132  N,  Y.  312,  16  L.  R. 
A.  236,  30  N.  E.  837;  Baboock  v.  Eokler, 
24  K.  Y.  623 ;  Benneit  v.  Judson,  21  N.  Y. 
238;  Hoe  v.  Saniom,  21  N.  Y.  552,  78  Am. 
Deo.  163;  DoKSon  v.  Chitolm,  15  N.  Y.  S. 
R.  !)84,  1  y.  Y.  Supp.  171;  Bigler  v.  Atkins. 
7  N.  Y.  S.  R.  235 ;  Kountae  v.  Kennedy,  147 
N.  Y.  124,  29  L.  R.  A.  360,  41  N.  E.  414. 

Ur.  Adrian  H.  Jollne,  for  respondents: 

The  action  was  at  law  to  recover  money 
paid,  based  upon  a  rescission  of  the  trans- 
action on  the  ground  of  fraud,  with  an  of- 
fer to  restore  what  had  been  received.  In 
order  to  recover,  the  plaintiff  was  bound  to 
■how  representation,  falsity,  scienter,  de- 
ception, and  injury. 

Arthur  V.  Ort'aicold,  65  N.  Y.  400;  Brack- 
et Y.  Oritteold,  112  N.  Y.  454.  20  N.  E. 
STO. 

In  this  form  of  action  the  plaintiff  cannot 
recover  at  upon  contract. 

ftome*  v.  Quiglej/,  69  N.  Y.  265;  South- 
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loicfc  V.  First  J/at.  Bank,  84  N.  Y.  420;  Mea 

V.  Pierce,  63  Hun,  400,  18  N.  Y.  Supp.  293; 
Patterson  v.  Pa(Jcr»on,  1  Abb.  Pr.  N.  S.  2(12; 
ifansoin  v.  IV'cCiiiore,  39  Barb.  104;  Walter 
V.  BenMtt,  10  N.  y.  250;  Sibley  v.  naalinga, 
21  Hun,  110;  Bemhard  v.  licligmait,  54  N. 
Y.  001;  Dttdleg  v.  flcronton,  57  N.  Y.  424; 
Rosa  V.  Mather,  61  N.  Y.  108,  10  Am.  Rep. 
502. 

The  charncter  of  the  action  is  determined 
by  tba  complaint. 

Kcudecker  v.  Kohlberg,  81  N.  Y.  206; 
Allen  V.  Allen,  52  Hun,  398,  6  N.  Y.  Supp. 
618. 

The  appellant  has  not  sustained  any  in- 
jury by  any  act  nf  respondent,  lie  has  an 
absolute  right  to  the  shares,  and  the  refus- 
al of  the  English  company  to  permit  a 
transfer  of  the  shsjes  is  without  justiflca- 

I'here  never  was  any  lien  on  the  shares 
depoaitfd  with  the  trust  company,  which 
anyone  was  entitled  to  assert. 

A  bona  Qde  purchaser  for  value  of  a  non- 
negotiable  chose  in  action  from  one  upon 
whom  the  owner  has  imposed  the  apparent 
absolute  ownei'ship  where  its  purchase  i» 
made  on  the  faith  of  such  apparent  owner- 
ship, obtainH  a  valid  title  as  against  the 
real  owner,  who  is  estopped  froni  asserting 
title  in  hostility  thereto. 

ifoore  V.  ifeJropoiilan  JIat.  Bank,  65  N. 
Y.  43,  14  Am.  Rep.  173;  Driscall  v.  West 
Bradley  d  C.  Mfg.  Co.  69  N.  Y,  M. 

Under  a  general  denial  defendant  may  con- 
trovert by  evidence  any  and  every  fact  by 
which  the  plaintiff  se^  to  establish  his 
cause  of  action,  and  may  also  show  that 
the  plaintiff  never  had  a  cause  of  action. 

Senton  v.  Hateh,  43  Bun,  142;  Oonat  t. 
Metropoiiton  fileu.  R.  Co.  14  N.  Y.  S.  R. 
264 ;  ijier  v.  Grant,  47  N.  Y.  278.  See  also 
Marah  v.  Dodge,  66  N.  Y.  633;  eehwarz  v. 
Oppold.  74  N.  Y.  307 ;  Tan  Alatyne  v.  Nor- 
ton, 1  Hun,  637. 

At  common  law  a  corporation  had  no  Hen 
upon  its  stock  for  debts  due  to  the  company. 

Weston's  Case,  L.  R.  4  Ch.  20;  Hajnilton, 
Manual  of  Company  Lew,  ed.  1891,  144;  Re 
Kingttoica  Yacht  Club,  Ir.  L.  R.  21  Eq. 
199;  Finkett  v.  WH^ht,  2  Hare.  120;  Ifassa- 
c/iu»ett«  7ron  Co.  v.  Hooper,  7  Cush.  183; 
Fkiladelphia  S.  S.  Dock  Co.  v.  Ucron,  52  Pa. 
280;  Sargent  v.  Franklin  Itia.  Co.  8  i'icli. 
90,  la  Am.  Dec.  306;  Einnan  v.  Sullivan 
County  Club,  28  App.  Div,  216,  50  M.  Y. 
Supp.  95. 

It  is  contrary  to  the  policy  of  English  law, 
as  of  American  law,  to  countenance  restric- 
tions on  the  right  to  sell  stock. 

Moffatl  V.  Farqukar,  L.  R.  7  Ch.  Div.  591 ; 
Qilbert'a  Case.  L.  R,  5  Ch.  659;  1  Cook, 
Stock  t  Stockholders,  j  520;  2  Thorap. 
Corp.  i  2317;  Brinkerkoff-Farria  Trust  <f 
Sav.  Co.  v.  Home  Lumber  Co.  118  Mo.  447. 
24  S.  W.  129;  Driacoll  v.  West  Bi-adlei/  A 
C.  Mfg.  Co.  59  N.  Y.  96;  Banfc  of  Attica  v. 
«<Tnu/octurers'  d  T.  Bank,  20  N.  Y.  501; 
Rosenbaek  v.  Salt  Springs  Nat.  Bank,  .IS 
Harb.  49.1:  Conklin  v.  Second  \al.  Bank, 
46  N.  Y.  656 :  Byron  v.  Carter,  22  Iji.  Ann. 
08;  Plymouth  Bank  v.  Bonli  of  Norfolk,  Iff 
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Pick.  464;  UerohanW  Bank  t.  Shotue,  102 
Pa.  488;  Anglo-California  Bank  v.  Qrangert' 
Bank,  63  C&l.  359;  I^'irtt  nat.  Bank  v.  Lan- 
ier, 11  Wall.  3IS9,  20  L.  ed.  172;  Bullard  v. 
Nalional  Eagle  Bank,  18  Wall.  689,  21  U 
«d.  923. 

Tkan,   J.,  delivered   the   opinion   of   the 

The  Central  Tniit  CcMnpanf  (henceforth 
called  the  defendant)  did  not  sell  the  atock 
as  its  own,  but  only  as  agent  for  an  uudie- 
elosed  principal.  The  proepectUB  did  not 
purport  to  have  been  issued  bj  it,  but  by  S. 
V.  Wliite  i,  Co.,  who,  as  bankers,  announced 
that  they  were  authoriied  to  offer  the  stock 
for  subHcription,  which,  in  view  of  what  fol- 
lowed, meant  for  sale  by  subscription.  The 
necessary  inference  is  that  they  were  thus 
authorized,  not  by  themselves,  which  would 
be  absurd,  but  by  an  undisclosed  owner. 
This  is  conBrmed  by  Warner's  letter  to  them, 
which  was  part  of  the  prospectus,  wherein 
be  said,  "I  have  seen  a  copy  of  your  pro- 
posed circular,  in  which  you  are  about  to 
offer  for  sale  some  of  the  preferred  and  com- 
mon stock  of  said  corporation."  According 
to  the  statements  of  the  prospectus,  the 
shares  of  stock  thus  offered  for  sale  could 
not  have  been  shares  not  yet  issued  by  the 
English  company,  as  claimed  b^  the  plain- 
tiff ;  for  they  are  not  only  described  as  "full 
paid  and  nonassessable,"  hut  are  declared  to 
comprise  "all  stock  held  in  this  country  for 
sale."  The  prospectus  contained  no  repre- 
seutation  that  the  defendant  was  the  trans- 
fer agent  of  stock,  as  is  further  claimed  by 
the  ^aintiff,  for  there  is  no  express  state- 
ment aa  to  what  it  was  an  asent  to  transfer, 
while  the  context  shows  that  the  agency 
was  feu-  the  transfer  of  certiflcates,  the  same 
as  the  Union  Trust  Company  was  in  terms, 
and  in  the  same  connection,  stated  to  be  the 
"registrar  of  certificatss."  Uoreover,  It  was 
distinctly  announced  that  trust-company  cer- 
tiflcates had  been  issued  by  the  defendant 
"to  comply  with  the  requirements  of  this 
market,  and  that  the  shares  offered  were 
represented  by  such  certificates,  against 
which  a  like  number  of  shares  had  been  de- 
posited. The  certiflcates  stated  that  they 
were  transferable  at  the  office  of  the  defend- 
ant. "The  requirements  of  this  market"  re- 
fer to  the  obvious  impossibility  of  transfer- 
ring, in  this  country,  shares  upon  the  boolcs 
of  a  foreign  corporation,  which  are  neces- 
sarily kept  abroad.  It  was  to  meet  this  dif- 
ficulty, as  is  fairly  to  be  inferred  from  the 
lan^iage  used,  that  the  scheme  of  issuing 
certificates  was  devised,  so  that  something 
which  stood  for  shares  and  was  capable  of 
immediate  transfer  could  be  handled  in  this 
market  with  the  facility  belonging  to  deal- 
ings on  the  stock  exchange,  for  the  privileges 
of  which,  as  the  prospectus  also  stated,  ap- 
plication would  be  made.  Thus  the  position 
of  the  defendant,  according  to  the  prospect- 
us, was  as  follows:  It  was  the  depositary 
of  certain  shares  of  stock  in  the  English 
corporation  ofTered  for  sale  by  S.  V.  White 
A  Co.  for  on  undisclosed  owner,  against . 
which  it  was  to  issue  certificates  for  the 
SS  L.  R.  A. 


purpose  of  making  the  stock  marketable  in 
this  country,  and  was  to  act  as  agent  for 
the  transfer  of  the  same^  as  well  as  to  re- 
ceive applications  for  Uie  sale  of  stodc. 
This  was  all  that  the  defendant  represented 
to  the  plaintiff;  for  he  asked  no  questiona, 
and  it  made  no  stat«neuts,  except  those 
which  appeared  in  the  various  writings. 
When  he  first  dealt  with  the  defendant  be 
knew  all  that  it  knew,  except  that  Warner 
owned  the  stock,  which  w%s  an  immaterial 
fact,  and  the  form  of  the  deed  of  transfer, 
and  of  the  shares  of  stock  as  issued  t^  the 
English  company.  Under  these  circum- 
stances, on  the  2lBt  of  May,  1891,  he  entered 
the  office  of  the  defendant  and  subscribed  for 
100  shares  of  stock,  made  the  payment  re- 
quired in  advance,  and  accepted  the  tem- 
porary receipt,  which  became  the  first  con- 
tract between  the  parties.  By  that  instru- 
ment the  defendant  agreed  that  upon  pay- 
ment of  the  laet  instalment  and  tlie  surren- 
der of  the  receipt  the  plaintiff  should  re- 
ceive a  certificate  issued  by  it,  representing 
the  number  of  shares  on  deposit  with  it  in 
trust,  which  he  subscribed  and  paid  for  un- 
der the  application.  He  made  no  inquiry 
uther  as  to  the  form  of  the  certificate  or 
ipon  any  other  subject.  The  next  step  was 
vhen  he  completed  nis  payments  on  the  23d 
of  June,  1891,  and  the  preliminary  contraet 
was  performed  Iro-  the  defendant  through 
the  delivery  of  the  certificate  as  it  had 
igreed.     Thereafter  the  certificate  v 


ly  unperformed  contract  between  the  par- 

!S.     Irie   plaintiff  still   made  no  inquiry, 

hut  accepteo  the  certificate  as  the  completion 


of  the  contract  without  complaint  or  quas- 
tion.  Upon  the  delivery  and  acceptance  of 
the  certificate  the  transaction  between  the 
parties  was  complete,  except  that  perform- 
ance was  still  due  from  the  defendant  of  ita 
promise  as  contained  in  the  certificate.  If 
that  promise  was  satisfied  by  the  deliverr  or 
tender  of  the  deed  of  transfer  signed  by  War- 
ner, and  attached  to  a  certificate  issued  by 
the   English    company    for    the   number   of 


hand,  it  was  the  duty  of  the  defendant,  nn< 
der  all  the  circumstances,  to  deliver  an  ef- 
fective deed  of  transfer  of  marketable  stodc, 
free  from  lien,  then  the  contract  has  not 
been  performed.  While  the  complaint  may 
be  multifarious,  if  the  evidence  established 
a  cause  of  action  of  any  kind  the  motion  to 
nonsuit  should  not  have  been  granted. 

We  thus  reach  the  question  whether  the 
defendant  tendered  to  the  plaintiff  what  it 
agreed  to  sell  him.  Disregarding  the  mere 
form  of  the  transaction,  the  thing  sold  was 
stock,  and  did  the  stock  tendered  answer  the 
description  of  the  stock  soldi  Did  the 
minds  of  the  parties  meet  simply  upon 
shares  of  stock  that  were  marketable,  or 
upon  any  shares  of  stock,  whether  maiket- 
able  or  not?  Did  the  defendant  undOTstand 
that  shares  of  stock  lawfully  issued  in  prop- 
er form,  with  genuine  Bignatures,  was  all 
that   was    required,   regardless   of   whether 

vorthlesB,  owing  '"  "  " —  " 

or  notT     In  answer  to  the 
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defendant  inrokes  the  renerable  rule  of  oan- 
cat  emptor,  dnd  holds  it  up  as  »  shield  to 

C^ect  it  from  liability  to  the  plaintiff, 
t  rule  was  rigidly  enforced  for  many 
years,  but,  as  it  wtu  found  at  times  to  pro- 
mote injustice,  it«  severity  was,  to  some  ex- 
tent, gradually  but  cautiously  relaxed. 
Thus,  if  one  sold,  as  his  own,  goods  belong- 
ing to  a  stranger.  It  was  at  first  held  that 
the  purchaser  had  no  remedy  unleu  the 
seller  affirmed  that  the  goods  were  hie. 
DtU^s  Caao,  Cro.  Eliz.  pt.  1,  p.  44;  Chandelor 
y.  Loyas,  Cro.  Jac.  4;  Romcel  v.  Yafighan, 
Cto.  Jac.  lOe.  In  the  course  of  time  this 
harsh  application  of  the  rule  was  overturned 
upon  the  ground  that  the  act  of  selling  was 
an  implied  affirmation  of  title,  where  tha 
one  selling  was  Id  possession  of  the  thing 
sold.  Croise  v.  aardner.  Garth.  90;  Medina 
7.  Utoughton,  I  Salk.  210;  Defreeze  t. 
Trumper,  I  Johns.  274.  The  doctrine  of 
implied  warranty  thus  made  its  first  inroad 
upon  the  rule  of  caveat  emptor,  owing,  not 
to  what  the  parties  said,  but  to  the  nature 
of  the  transaction.  Since  then  further  in- 
roads have  been  made,  unUl  the  rule  is  now 
"regarded  as  upon  the  whole  well  adapted 
to  protect  right,  to  prevent  wrong,  and  to 
provide  a  remedy  for  a  wrong  where  it  has 
occurred."  1  Parnons,  Contr.  8th  ed.  '511. 
Thus  there  is  now,  not  only  an  implied 
warranty   of  title,   but,   under   certain 


Suate  opportunity 
lasing,  OS  well  as  in  some  oiner  instances. 
CarUton  V.  Lombard,  A.  A  Co.  149  N.  Y. 
137,  43  N.  E.  422;  White  Y.  Milter,  71  N.  Y. 
lis,  27  Am.  Rep.  13;  Yan  Wyck  t.  Allen, 
69  N.  ¥.  61,  25  Am.  Rep.  136;  Leonard  v. 
Foicter,  44  N.  Y.  289;  Kellogg  BHdge  Co. 
V.  Hamilton,  110  U.  S.  106,  26  L.  ed.  86,  3 
Sup.  Ct.  Rep.  637;  Bitibert  v.  8hee,  1 
Canipb.  113.  While  the  obligation  of  the 
vendor  is  described  by  some  courts  as  aris- 
ing from  an  implied  warranty,  by  others 
frniQ  a  dut^  imputed  by  law,  and  by  others 
ftill  as  an  implied  conaition  of  existence  or 
identity  of  the  thing  sold,  all  mean  that  the 
law  imputes  a  duty  to  the  seller,  under  cer- 
tain circumstances,  whether  he  actually  in- 
tended to  assume  it  or  not.  The  modern 
tendency  is  to  impute  a  duty  whenever  it  is 
required  by  good  faith  in  commercial  deal- 
ings. Fidet  servanda  eet.  When,  from  the 
nature  of  the  transaction  or  the  relative 
situation  or  circumstances  of  the  parties,  a 
legnl  duty  should  reasonably  be  imputed  to 
the  seller  of  personal  property,  in  the  in- 
terest of  commerce,  and  to  enable  the  pur- 
chaser to  ^t  what  he  paid  for.  the  law  will 
generally  impute  one,  although  progress  in 
that  direction  has  been  stow  and  cautious, 
in  view  of  the  ancient  rule  of  caveat  emptor. 
The  principle  which  governs  sales  of  tangi- 
ble chattels  applies  with  equal  force  to  sales 
of  incorporenl  chattels,  such  as  a  promis- 
sory note  without  indorsement,  or  a  share 
of  stock,  where  the  thing  actually  sold  is 
the  right  evidenced  by  a  piece  of  paper  with 
a  particular  name,  though  the  form  of  sale  | 
i*  o(  the  paper  iteelf.  An  examination  of 
S3  L.  R.  A. 


the    leading    authorities    relating    to    this 
branch  of  the  subject  may  be  useful. 

In  Delaware  Bank  v.  Jaroie,  20  N.  Y. 
226,  the  defendant  bod  transferred  to  the 
plaintitf,  without  indorsement,  a  promissory 
note  which  had  been  taken  at  a  usurious 
premium.  The  court  held  that  whether  the 
defendant  had  knowledge  of  the  usury  was 
not  a  material  circumstance,  and  "that  the 
vendor  of  a  chose  in  action,  in  the  absence 
of  express  stipulations,  impliedly  warrants 
its  l^al  soundness  and  validity."  Ten 
years  later  this  case  was  followed  and  made 
the  basis  of  judgment  in  Fake  v.  Smith,  2 
Abb.  App.  Dec.  76.  Webb  v.  Odell,  49  N. 
Y.  !>83,  was  a  similar  case,  and  the  same  re- 
sult was  reached,  but  upon  a  somewhat  dif' 
ferent  ground.  The  court  said;  "It  is  a 
general  rule  that  upon  the  sale  and  delivery 
of  personal  property,  without  fraud  or  war- 
ranty, no  ai^on  will  lie  against  the  vendor 
to  recover  damages  for  any  defects  which 
may  exist;  and  this  rule  applies  when  tha 
article  ditTers  from  the  representations  of 
the  seller  as  to  quality,  unless  such  repre- 
sentations were  fraudulent.  But  when  the 
thing  sold  dilTers  in  substance  from  what 
the  purchaser  wan  led  by  the  vendor  to  be- 
lieve he  was  buying,  and  the  difference  in 
subject-matter  is  so  substantial  and  essen- 
tial in  character  as  to  amount  to  a  failure 
of  consideration,  there  is  no  contract,  and 
the  purchaser  may  recover  back  the  money 
paid.  Kerr,  Fraud  &  Mistake,  58  et  teg." 
In  Ledicich  v.  McKim,  53  N.  Y.  307,  some 
railroad  bonds  turned  out  to  be  worthless 
because  they  were  not  perfect  when  they 
passed  from  the  possession  of  the  defend- 
ants to  that  of  the  plaintilT's  assignor,  for 
the  want  of  an  indorsement  by  the  company 
as  to  where  they  were  to  tie  paid.  It  was 
held  that  there  was  an  implied  warranty  of 
title  in  the  assinior,  and  that  upon  failure 
of  title  he  was  liable.  In  the  course  of  its 
opinion  the  court  said:  "It  is  not  to  be 
disputed  that,  if  these  papers  are  other  than 
necotisble  instruments,  there  was  in  the 
sale  of  them  by  the  defendants  an  implied 
warranty  of  their  title  to  them,  and  that  on 
a  failure  of  title  they  are  liable.  The  de- 
fendants insist,  however,  that  they  only  im- 
pliedly warrant  the  genuineness  of  the  ex- 
ecution of  the  instrument.  In  this  they  err. 
Murray  v.  Judah,  0  Cow.  4B4.  The  seller 
warrants  the  genuineness  of  the  instrument, 
and  that  it  is  what  it  purports  to  be. 
Gurney  V.  Womersleji,  28  Eng.  L.  t  E^. 
256;  see  Thrall  v.  Newell,  IB  Vt.  202.  47 
Am.  Dec.  082."  In  floss  v.  Terry,  63  N.  Y. 
613,  the  rule  of  implied  warranty  on  the 
part  of  the  vendor  was  applied  to  the  sale 
of  a  bond  and  mortgage  which  were  usuri- 
ous and  void,  but  the  defendant  knew  it  at 
the  time  of  the  sale.  There  was  no  ques- 
tion of  usury  in  People's  Bank  v.  Bogart,  81 
N.  Y.  101,  37  Am.  Rep.  481,  where  it  was 
held  that  there  was  no  implied  warranty 
or  representation  on  the  part  of  the  Vendor 
of  a  bill,  valid  in  the  bands  of  an  indorsee, 
that  it  was  drawn  against  funds,  or  that  it 
accommodation  paper,  because  ac- 
commodation acceptances  "are  certainly  not 
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unusual  comtnercial  trangactions,"  and  are 
not  neceasarily  "JDconeistent  with  good 
faith  or  Bolrencj."  So,  in  Uandevitle  v. 
Netcton,  119  N.  Y.  10,  23  N.  K  920,  where 
B,  party  held  certain  notes,  and  other  indebt- 
ednesB  against  the  maker  of  the  notes,  and 
also  held  certain  claims  as  collateral  secur- 
ity therefor,  but  after  making  various  col- 
lectiona  on  the  collaterals,  suSicient  to  pay 
tbe  notes,  no  application  having  been  made 
in  payment  of  any  speciflo  items  of  indebted- 
ness, at  the  instance  of  the  debtor,  and  on 
payment  of  the  balance  due  him,  the  holder 
assigned  his  claims  and  transferred  the 
notes,  with  the  collaterals,  to  another  credi- 
tor, without  any  express  warranty  that  th« 
notes  were  valid  outstanding  obligations,  it 
was  held  that  no  warranty  could  be  im- 
plied, because  it  was  not  in  any  proper 
sense  a  purchase  of  the  notes,  except  in  so 
far  as  they,  with  the  other  claims  trans- 
ferred at  the  same  time,  represented  the  bal- 
ance which  after  the  application  of  what 
bad  been  collected  would  remain  due  on  the 
claims  transferred.  In  Littauer  v.  QoM- 
man.  72  N.  Y.  6()6,  28  Am.  Rep.  171.  it  was 
held  that  upon  the  transfer,  without  in- 
dorsement or  representation,  of  a  promis- 
SO17  note  tainted  with  usury,  in  the  absence 
of  knowledge  of  the  fact  on  the  part  of  the 
setter  at  the  time  of  the  transfer,  no  war- 
ranty against  the  defect  will  be  implied,  be- 
cause a  toienter  is  essential  to  establish  an 
implied  warranty  as  to  the  validity  of  a 
promissory  note.  This  authority,  which  ap- 
parently controlled  the  referee  in  deciding 
tb«  case  now  t>efore  us,  has  not  escaped 
criticism.  Thus,  in  Meyer  t.  Richanb,  163 
U.  S.  385,  411,  41  L.  ed.  199,  209,  16  Sup. 
Ct.  Rep.  1148,  1158,  after  a  thorough  re- 
view of  the  les/ling  authorities  in  this  coun- 
try and  England,  the  court  said;  "There 
Is  an  exceptional  case,  Littauer  v.  Goldman, 
(1878)  72  N.  Y.  606,  28  Am.  Rep.  171, 
which  holds  that  the  common-law  obli^- 
tion  as  to  the  implied  warranty  of  identity 
in  the  thing  sold,  in  the  case  of  commercial 
paper,  extends  only  to  the  genuineness  of 
the  instrument.  The  case  was  one  involv- 
ing the  nullity  of  a  usurious  note,  and,  if 
correctly  decided,  would  be  authority  for 
the  proposition  that  there  was  a  peculiar 
species  of  warranty  in  the  sale  of  commer- 
cial paper,  ditTering  from  all  others;  in 
other  words,  that  there  was  a  law  merchant 
of  warranty  where  there  was  no  commercial 
contract.  The  opinion  in  ibis  case  illus- 
trates the  same  contradictory  position  pre- 
sented here  by  the  argument  of  the  defend- 
ant in  error,  to  which  we  have  just  called 
attention;  that  is,  that  it  admits  the  com- 
mon-law rule,  and  then  denies  its  essential 
result,  by  eliminating  conditions  of  nonex- 
istence which  are  necessarily  embraced  by 
it.  It  follows  that  this  New  York  decision 
leads  logically  to  the  view  expressed  in  the 
Maine  and  Maryland  cases  just  referred  to, 
for  either  tfae  principle  of  warranty  of 
identity  must  be  accepted  or  rejected.  It 
cannot  be  accepted,  and  its  l»itimate  and 
inevitable  results  be  denied.  The  rule  there 
announced  was  in  conflict  with  previous  de- 
es  U  R.  A. 


eisions  in  Now  York,  and  tbe  decision  is 
strongly  criticised  by  the  court  of  errors  and 
appeals  of  New  Jersev  in  Wood  v.  Sheldon, 
42  N.  J.  L,  421,  425,  30  Am.  Rep.  523."  In 
Meyer  V.  Richards  it  was  held  that,  in  a  sale 


stricted  to  the  mere  question  of  forgery  vel 
non,  hut  depends  upon  whether  he  has  de- 
livered that  which  be  contracted  to  sell; 
this  rule  l>eing  designated  in  England  as  a 
condition  of  the  principal  contract,  as  to 
the  essence  and  substance  of  the  thing 
agreed  to  be  sold,  and  in  this  country  being 
generally  termed  an  implied  warranty  of 
identity  of  the  thing  sold.  In  view  of  the 
latest  case  in  this  court  upon  the  subject  of 
implied  warranty,  Littau&r  v,  Ooldman  may 
properly  be  limited  to  commercial  paper,  aa 
it  is  the  policy  of  the  law  to  throw  special 
safeguardo  around  the  transfer  of  such  prop- 
erty. Although  cited  in  tbe  case  of  Fland- 
roic  V.  Hammond,  148  N.  Y.  129,  42  N.  E. 
511,  it  was  not  allowed  to  control  the  de- 
cision. In  the  Flandrov)  Coat,  on  the  sal* 
of  a  judgment  by  a  party  who  had  levied 
upon  it  and  tiought  it  on  execution  sale,  in 
pursuance  of  an  agreement  to  bid  it  off  in 
satisfaction  of  the  execution  and  transfer 
it  to  the  other  party,  who  advanced  tha 
money  for  the  expenses  of  the  proceedings, 
it  was  held  that  there  was  an  implied  war- 
ranty, not  only  of  tbe  existence  of  a  valid 
judgment,  but  that  a  valid  lien  had  been  ac- 
quired thereon  by  the  levy,  under  which  title 
could  be  acquired  by  sale  upon  execution. 
This  case  rests  upon  the  principle  that, 
sells  as  his  own  an  incorporeal 
chattel,  a  warranty  will  Ik  implied  when- 
ever and  to  the  extent  required  by  '  good 
faith.  See  also  Sione  v.  Frost,  61  N.  Y. 
fil4;  Roberta  v.  Fiaher,  43  N.  Y.  169,  3  Am. 
Hep-  680;  ifcCoy  v,  Artfher,  3  Barb.  323; 
Dreitvr  v.  Ainaworth,  S  Barb.  61S;  Carman 
V.  Tfude,  26  How.  Pr.  440. 

The  cases  in  other  states,  with  few  excep- 
tions, hold  that  upon  tbe  sale  of  stock, 
bonds,  etc..  there  is  an  implied  warranty 
that  the  tbing  sold  is  what  it  purports  U> 
be.  Wood  V.  Bheldon,  42  N-  J-  L.  421,  38 
Am.  Rep.  523 ;  Thrall  v.  Newell.  19  Vt.  208, 
47  Am.  Dec.  882;  AHen  v.  Clark,  49  Vt. 
390;  Flynn  v.  Allen,  57  Pa.  482;  proton  ». 
Ames,  59  Minn.  476,  61  N.  W.  448;  Wore  T. 


er,  6  Oratt.  427.  62  Am.  Dec.  i29;  Aldrieh 
V.  Jackaon,  6  R.  I.  218;  Merriam  v.  TFoIcott, 
3  Allen,  258,  80  Am.  Dec.  89;  Lobdell  T. 
Baker,  3  Met.  472 ;  Oiffert  v.  West,  33  Wis, 
817,37  Wis.  116;  Daskam  v.  Ullman,  7* 
Wis.  474,  43  N.  W.  321 ;  amith  v.  McNair, 
19  Kan.  330,  27  Am.  Rep.  117;  Rcgert  v. 
WaUh,  12  Neb.  28,  10  N.  W.  467;  Bwuey 
T.  Sibley,  66  Me.  102,  22  Am.  Rep.  567; 
Terry  v.  Biaaeli,  28  Conn.  23.  The  position 
of  the  English  courts  is  fairly  stated  in 
Benjamin  on  Sales,  when  he  says;  "Under 
this  bead  may  also  property  be  included  tho 
class  of  cases  in  which  it  has  been  held  that 
the  vendor  who  sells  bills  of  exchange,  notes 
shares,  certificates,  and  other  securities,  is 


ima 
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bonnd,  not  hj  the  collateral  contraot  o(  war- 
ranty, but  1^  tb«  prin(apal  contract  itself, 
to  deliver,  as  a  condition  precedent,  that 
which  is  genuine,  not  tha^  which  ia  false, 
counterfeit,  or  not  marketable  by  the  name 
or  denomination  naed  in  describing  it." 
Benjamin.  Sales,  7th  ed.  |  807;  Young  v. 
Cole,  3  Bing.  N.  C.  724;  Wetlropp  v.  Solo- 
mon, 8  C.  B.  345;  Oompertz  v.  BartUtt,  23 
L.  J.  Q.  B.  N.  S.  65;  OuTTiey  v.  Womersley, 
24  L.  J.  Q.  B.  N.  S.  48.  Story,  in  his  work 
on  Promissory  Notes  |  SS  IIS  et  aeq.) ,  asys 
that  the  seller  of  a.  note  warrants,  by  impli- 
ea^n.  unless  otherwise  agreed,  that  he  is 
the  lawful  holder  and  has  a  just  and  valid 
title  to  the  instrument,  and  a  right  to  trans- 
fer it  by  delivery;  that  the  instrument  is 
fcenuine.  and  not  forced  or  flctitioue;  that 
it  is  of  the  kind  and  description  it  purports 
on  its  face  to  be;  and  that  ne  has  no  knowl- 
edge of  an)'  facta  which  prove  the  instru- 
ment, if  orinnally  valid,  to  be  worthless, 
either  by  failure  of  the  maker,  or  by  its  be- 
ing already  paid,  or  otherwise  to  have  be- 
come void  or  defunct.  He  further  says, 
however,  that  the  authorities  are  in  conflict 
when  a  fact  exists  which  makes  the  note  of 
no  value,  but  both  parties  are  ^ually  Igno- 
nnt  and  equally  innocent.  Under  these 
eircumstances  the  learned  author  declares 
that  the  weight  of  reasoning  and  the  weight 
of  antboritT  fteem  to  be  in  favor  of  holding 
that  the  seller  in  such  coses  must  bear  the 
lorn.  See  also  Bcfaouler,  Pers.  Prop.  9  318; 
Dan.  Neg.  Inst.  |  730;  fiyles,  Bitls,  273; 
Biddle,  Stockbrokers,  SOS ;  2  Randolph, 
Com.  Paper,  |  757. 

We  think  it  was  a  condition  of  the  sale, 
whether  called  an  "implied  warranty"  or 
any  other  name,  that  the  defendant  was  to 
deUver  marketable  stock  free  from  lien;  for 
that  alone  would  meet  the  description  of  the 
thing  sold,  under  the  circumstances  sur- 
ronndiDK  the  parties  when  the  sale  was 
made.  Shares  of  stock  so  covered  with  liens 
as  to  be  of  no  value  ore  not  what  the  parties 
meant;  for  such  shares  would  be  worth  no 
more  than  it  the  signatures  to  the  certifi- 
cates had  been  forged,  although  but  for  the 
liens  the  stock  would  have  been  worth  the 
sum  paid  for  it.  The  substance  of  the  thing 
sold  was  not  stock  of  any  particular  market 
value,  but  unencumbered  stock,  of  the  same 
value  as  free  shares,  such  as  persons  of  or- 
dinary intelligence  would  understand  was 
meant  by  the  general  description  of  stock- 
By  a  "share  of  stock"  the  parties  did  not 
mean  half  a  share  or  any  fraction  of  a  share 
representing  an  equity  of  redemption,  but 
an  entire  share  not  cut  down  by  a  charge. 
They  meant  a  share,  the  owner  of  which,  and 
not  the  lienor,  would  be  entitled  to  the  div- 
idends thereon,  and  which  was  worth  as 
much  as  any  other  share  of  the  same  class. 

The  defendant  cannot  escape  liability  by 
claiming  that  it  sold  as  agent,  for  it  did 
not  disclose  the  name  of  its  principal.  The 
same  claim  was  made  in  Holt  v.  Roaa,  64 
N.  Y.  472,  474,  13  Am.  Rep.  016,  but  the 
court  said :  "The  express  company,  when  it 
presented  the  draft  to  the  plaintiffs  for  pay- 
ment and  received  payment,  did  not  disclose 
63  L.R.  A. 


its    I 

ifiy  .        .  -     - 

decided  in  Canal  Bank  v.  Bank  of 
Albans,  1  Hill,  287.  It  was  not  sufficient 
that  the  defendant  acted  as  agent.  To  shield 
itself  from  liability,  it  should  have  dis- 
closed its  agency.  Such  is  the  rule  as  to 
all  agents-  To  shield  themselves  from  lia- 
bility for  their  acts,  they  must  give  the 
names  of  their  principals."  This  ia  true 
even  if  the  plaintiff  knew  that  the  defendant 
was  acting  as  agent  for  someone,  but  did  not 
know  for  whom.,  Cobb  v.  Knapp,  71  N.  Y. 
346,  27  Am.  Rep.  51 ;  Argerainger  v,  Mc- 
naugJtton,  114  N.  Y.  635,  21  N.  E.  1022; 
Cabot  Bank  v.  Morton,  4  Gray,  156.  The 
defendant  was  the  central  figure  in  a  plan 
to  make  shares  issued  by  an  English  corpo- 
ration readily  marketable  in  .this  country. 
For  that  purpose  it  issued  the  certiflcates 
of  transfer,  and  accepted  the  position  of 
agent  to  transfer  certificates  in  considera- 
tion of  an  annual  salary.  It  held  out  the 
shnres  in  its  possession  for  sale  as  market- 
able. The  acts  of  certifying,  offering  for 
sale,  and  selling  were  in  substance  an  asser- 
tion to  that  effect.  Its  position  was  one  of 
trust,  and  invited  the  confidence  of  the  pub- 
lic.    What  a  trust  company  sells,  even  for 


and  substance,  and  not  its 
mere  shadow.  It  held  the  shares  and  the 
deeds  of  transfer  in  trust  for  purchasers, 
and  expressly  s^eed  to  make  delivery  upon 
demand.  It  was  to  deliver  something  which 
it  knew  purchasers  would  expect,  and  which 
of  necessity  it  must  Itself  have  expected, 
would  result  in  the  transfer  of  marketable 
shares.  The  position  which  it  occupied  and 
the  circumstances  surrounding  it  when  it 
contracted  with  the  plaintiff  cast  upon  it 
the  duty  of  exercising  due  care  In  discharg- 
ins  the  trust  relation  which  it  had  assumed. 
It  Knew,  hut  the  plaintiff  did  not  know,  that 
the  shares  in  its  possession  were  issued  by 
the  English  company  subject,  in  express 
terms,  to  its  articles  of  association  and  regu- 
lations; that  the  deed  of  transfer  was  like- 
wise "subject  to  the  several  conditions  on 
which"  the  transferrer  held  the  shares  "im- 
mediately before  the  execution"  thereof; 
and  that  it  also  contained  a  covenant  on 
the  part  oj  the  transferee  "to  accept  and 
take  the  said  shares  subject  to  the  condi- 
tions aforesaid."'  Under  these  circumstan- 
ces the  law  imputed  to  the  defendant  the 
duty  of  inquiring  to  see  whether  there  was 
anything  behind  the  conditions  appearing 
on  the  face  of  the  papers  in  its  possession 
which  would  make  the  shares  unmarketable, 
before  it  undertook  to  place  them  on  the  mar- 
ket under  the  sanction  of  its  name  and  the 
confidence  invited  by  its  standing.  Its  posi- 
tion and  superior  knowledge  put  it  upon  in- 
quiry, and  the  law  charges  it  with  knowing 
whatever  proper  inquiry  at  the  proper  place 
would  have  disclosed.  Inquiry  at  the  office  of 
the  English  company,  in  person  or  by  letter, 
would  have  disclosed  the  lien,  and  prevented 
the  defendant  from  being  imposed  upon  itself 
and  from  unintentionally  imposing  upon  oth* 


New  York  Codbt  or  Appkaia 


the  English  company,  or  diecharged  accori 
ing  to  the  t«rma  of  the  instrument  which 
creAted  it,  were  matters  of  defense,  which 
were  not  entered  upMi  by  the  defendant,  be- 
cause ft  nonsuit  »a«  granted.  While  some 
facts  bearing  upon  these  questions  were 
iMxrught  out  upon  crosa-examination,  the  ref- 
eree did  not  pass  upon  them,  because,  in  the 
view  he  took  of  the  case,  it  was  unnecessarjr, 
as  he  was  of  the  opinioii  that  t^e  defendant 
was  not  under  the  legal  dutv  of  delivering 
shares  free  from  liens.  We  hare  taken  the 
opposite  view,  which  renders  a  new  trial  nec- 
essary, when  the  facts  can  he  fully  devel- 
oped, and  any  allured  defense  intelligently 
passed  upon. 

M>  ditoharge  our  present  dufy  by  reoM-t- 
ii>j7  the  fudffmenta  below  and  ordering  a  new 
trial,  with  costs  to  abide  the  event 


Gr&7,  J.,  dissenting: 

I  dissent,  and  for  these  reasons,  briefiy: 
Assuming  that  the  plaintiff  can  recover  as 
for  a  breach  of  contract,  notwithstanding 
that  his  complaint  is  based  solely  upon 
fraud  and  deceit,  I  think  that  he  failed  to 
make  out  any  caee  against  the  respondent, 
the  trust  company.  The  latter  did  not  sell 
the  stock,  either  as  its  own,  or  as  agent  for 
an  undisclosed  principal.  It  was  not  in  any 
strict  sense  Warner's  agent  It  was  merely 
an  agenejr  selected  by  nim  for  the  safe  de- 
posit and  custody  of  the  English  stock  and  of 
the  moneys,  and  for  the  convenient  trans- 
ferring of  the  interests  of  those  who  might 
deal  in  the  stock.  It  made  no  representa- 
tions as  to  the  value  or  character  of  the 
stod;.  Its  undertaking  was  contained  in 
the  "trust  receipts"  which  it  issaed.  and 
that  was  to  act  as  the  agent  for  their  trans- 
fer, end,  upon  their  surrender,  to  deliver  the 
shares  theretofore  deposited  with  it,  to  the 
amount  called  for  by  the  trust  receipts,  with 
the   deeds   of   transfer   thereof.      Whatever 


B  issued  bv  S.  V.  White  &  Co.  It  behooved 
the  plaintin,  if  he  desired  (o  satisfy  himself 
further  upon  the  subject  of  the  shares  as  is- 
sued l^  the  English  corporation,  to  make 
proper  inquiries.  He  knew  he  was  buying 
the  stock  of  a  foreign  corporation,  and  that 
he  was  to  receive  it  under  a  deed  of  transfer 
which  accompanied  the  deposit  of  the  stock. 
In  such  a  case  prudence  would  seem  to  dic- 
tate the  du^  of  inquiry  ooncenung  the  term* 
03Ii.E.A. 


concerning  the  b^-laws  or  regula 

foreign  corporation.  He  could  not  saddle 
the  trust  company  with  an  unexpected  and 
unusual  liability  by  mere  assumptions  con- 
cerning the  shares  deposited  with  it.  It  waa 
not  bound  to  volunteer  information,  and  tiie 
plaintiff  was  no  novice  in  such  matters.  He 
knew  that  the  shares  offered  for  sale  had 
been  ismed  by  the  English  company,  that  the 
trust  company  was  not  placing  them  upon 
the  market,  that  the  trust  receipts  eipressed 
the  obligations  of  the  trust  company  towards 
him,  and  that  the  functions  assumed  t^  it 
were  to  hold  certain  shares  of  stock  delivered 
to  it,  until  the  surrender  in  exchange  there- 
for of  the  trust  receipts,  acting  meoawbile  &b 
an  agent  for  the  convenient  transfer  of  the 
receipts.  Nor  could  the  trust  company  be 
made  responsible  for  the  acts  of  the  directors 
or  msnoging  agents  of  the  English  corporation 
in  attempting  to  reserve  or  provide  for  a 
lien  upon  the  fully  paid-up  shares  of  stodc  at 
a  time  subsequent  to  their  delivery  to  th« 
tniKt  company.  If  conceivable  that  that 
was  pemiissible  under  English  laws,  it  wax 
at  most  a  secret  arrangement  with  the  stock- 
holder, and  it  could  have  no  retroactive  ef- 
fect. But,  ae  it  was,  why  or  how  is  the  trust 
company  to  be  held  responsible?  As  before 
remarked,  it  made  no  repreeentations  ajwut 
the  stock,  it  sustained  no  contractual  rela- 
tion with  tiie  English  company,  and  it  was 
not  called  upon  to  do  anything.  It  was  pow- 
erless to  change  the  situation,  and  whatever 
remedy  the  plaintiff  had  was  against  Whits 
L  Co.,  or  their  principal,  Warner,  if  not 
against  the  English  company.  I  think  the 
trust  company  met  its  obligation  to  the 
plaintiff,  and  that,  if  he  has  sustained  any  le- 
gal damage  at  all,  it  is  due  to  his  own  fail- 
ure to  inform  himself  ixinceming  bis  pro- 
posed investment,  and  not  to  any  act  of  omis- 
sion by  the  trust  company.  I  not  only  doubt 
the  soundness  of  the  doctrine  upon  which  it 
is  sought  to  impute  to  the  trust  company  a 
liability  akin  to  that  which  it  would  be  un- 
der OS  a  vendor,  but  I  doubt  its  wisdom.  The 
trust  company  is  one  of  a  number  of  like  in- 
stitutions, which  afford  the  community  safe 
and  convenient  agencies  in  financial  transac- 
tions of  magnitude,  where  responsibility  for 
the  safety  of  values  confided  to  them,  as  well 
as  a  complete  and  effective  machinery,  are 
demanded.  It  is  sought  to  impute  to  tliis 
trust  company  duties  and  liabilities  which 
its  conduct  did  not  suggest,  and  which  were 
not  within  the  strict  terras  of  its  undertak- 
ing- I  think  that  the  Judgment  should  b» 
affirmed. 


,v  Google 
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City  of  NEW  ORLEANS 

August  FABBR,  Appt. 

(100  LiL  208.) 

*!•  Tka  or4liiAa<i«  of  the  Hviv  Op1«»bs 
eltr  Mtiuieil,  No.  3\2,  N.  C.  8..  adopted  on- 
Ati  the  anthorltj  ot  net  No.  S4  ot  1900,  Id 
prohlbltlUK  private  market!  vltliln  S.ZOO  feet 
ot  the  public  marketB.  Tlolatea  none  of  tbe 
provlalona  of  the  stata  or  Federal  Conatlta- 
Ilona  Tblcfa  ere  here  invoked. 

S.  It  la  VTltliln  tbe  police  power  Rad 
lefflalKtlve  dlaoretioa  of  the  eltr  of 
New  Orleans,  under  lald  act  of  the  genera] 
MKscmbij,  to  require  certain  food  commodl- 
tlee  to  be  sold  cnlf  Id  the  public  maTketa ;  and 
the  fact  that  the  ordinance  In  qneition  mar 
have  the  effect  ot  compelllnE  dealera  In  such 
commodltleB  to  go  into  the  public  markett,  or 
else  to  go  out  of  bualneiB.  doea  not  affect  tbe 
validity  of  the  ordinance. 

S.  It  la  coMpcteat  for  tbe  cttT-,  under  ai- 
istlng  lawa.  to  aathorlie  peraoni  to  bnlld 
markets  and  to  collect  tbe  revenues  thereof 
for  a  flied  period,  In  consideration  of  their 
cOQvering  tbe  property  to  tbe  city  ;  Boeb  mar- 
kets to  be  under  tba  control  of  the  city,  and 
to  be.  Id  all  reapecta,  KDVemed  by  tbe  regu- 
latfou  applicable  to  other  public  markets. 

(Harcb  6,  IMl.) 

APPEAL  by  delendant  from  a  judgment 
of  the  Itecorder'e  Court  of  the  Citj  of 
New  Orleans  convicting  him  of  violating  the 
provisioDi  of  the  city  ordinance  regulating 
private  markets.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

J/<u«ra.  E.  Howard  HoOnleb  and  E.  H. 
MoCNleli,   Jt^  for  appelUnt: 

Ordinance  No.  312,  N.  C.  S.,  is  illegal, 
bcMuse  even  the  police  power  does  not  ex- 
tend to  the  destruction  or  driving  to  incon- 
venient or  unprofitable  localities  of  neces- 
sary or  tieeful  occupations  carried  on  in  eucb 
manner  aa  to  be  harmleBS. 

Stockton  Laundr;/  Gate,  26  Fed.  614; 
Re  Hong  Wah,  S2  Fed.  623. 

Courts  look  at  the  aubatance  of  thinga, 
and  where  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  heaJtb, 
the  public  morals,  or  the  public  safety,  has 
no  real  or  substantial  relation  to  those  ob- 
jects, or  is  a  palpable  invaaion  of  rights 
Becnred  by  the  fundamental  law,  it  is  Uieir 
duty  to  BO  adjudge,  and  thereby  give  ef- 
fe<rt  to  the  Constitution. 

.tfuilei'  V.  Kanaai,  123  U.  8.  661,  31  L. 
ed.  210,  8  Sup.  Ct  Bep.  273;  State  v. 
Bbuer,  30  Lft.  Ann.  366;  Okicago  v.  Netcfitr, 
1S3  III.  104,  48  L.  B.  A.  261,  66  N.  E. 
707. 

The  power  to  regulate  does  not  include 
the  power  to  prohibit  and  auppresa  a  !«.»■ 
ful  occupation. 

■Headnotea  by  Uohbob,  1. 

Note. — As  to  market  regulatlona  reairkting 
sales,  see  also  State  v.  Barradat  (La.)  24  L,  B, 
A.  SS4.  and  note. 
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State  V.  Owen,  60  La.  Ann.  IISI,  24  So. 
1B7;  Horr  k  B.  Mun.  Pol.  Ord.  pp.  31,  32; 
Dill.  Uun,  Corp.  2d  ed.  !!  267,  260,  261. 

When  the  power  to  legislate  on  a  given  Bub- 
ject  is  conferred  upon  a  municipal  corpora- 
tion, but  the  mode  of  its  exercise  la  not  pre- 
scribed, then  the  ordinance  passed  in  pursu- 
ance thereof  must  be  a  reasonable  exerciaeof 
the  power,  or  it  will  be  pronounced  invalid. 

Dill.  Mun.  Corp.  2d  ed.  |  262;  £rtat0  ▼. 
Duharry,  40  Ta.  Ann.  33,  14  So.  298. 

Begulations  enacted  under  tbe  power  t« 
regu'ete  markets,  or  under  the  police  power, 
whether  directed  to  the  proper  inten-ual  po- 
lice, or  to  the  conditiona,  methods,  and  times 
of  conducting  traffic  in  marketable  articles 
outside  tbe  public  market  itself,  in  order  to 
be  valid  must  be  of  a  police  or  sanitary  char- 
acter in  fact,  and  not  merely  an  attempt  to 
restrain  trade  under  the  Color  of  r^ulating 
it. 

8t.  Paul  V.  Laidlar,  2  Minn.  100,  72  Am. 
Dec.  SB;  Burlington  v.  DankKntrdt,  73  Iowa, 
170,  34  N.  W.  801 ;  Spellman  v.  Nets  Orleam, 
3  Inters.  Com.  Rep.  676,  45  Fed.  3. 

The  ordinance  ia  unreasonable  and  agaiaet 
common  right. 

Shreocport  v.  Robinton,  61  Ia.  Aim.  1314, 
20  So.  277;  Crowley  v.  Wett,  62  Ia.  Ann. 
52C,  47  L.  R.  A.  662,  27  So.  63;  Senior  v. 
Pierce,  31  Fed.  630. 

Prohibiting  salet  1^  certain  persons  or 
certain  places  ere&tea  a  partial  or  entire  mo- 
nopoly. 

Chioago  v.  Rumpff,  49  III.  »0,  92  Am.  Dee. 
19B;  ilulford  v.  Bevendge,  78  111.  466. 

A  municipal  corporation  cannot  confer  up- 
on private  individuals  the  right  to  collect 
marVet  revenues,  and  prohibit  others  from 
keeping  private  markets  within  the  limits  of 
the  marketa  constructed  and  operated  by  the 
municipal  grantees. 

Bloomington  v.  Wahl,  46  111.  402;  BetKuite 
V.  Hughes,  2S  Oa.  603,  73  Am.  Dec.  789; 
Oale  V.  Kalamaaoo,  23  Mich.  344,  9  Am. 
Rep.  SO ;  Caldwell  v.  Alton,  33  111.  416,  76 
Am.  Dec.  282. 

The  city  cannot  create  a  monopoly  In  fa- 
vor of  those  who  sell  in  her  public  marketa. 

La.  Oonat.  art  48;  Tiedeman,  Pol.  Power, 
p.  318. 

A  privat«  market  ia  not  an  offensive  trade, 
and  is  as  legitimate  as  any  other  business. 

iState  V.  Dubarry,  46  La.  Ann.  33,  14  So. 
SM,  44  La.  Ann.  1117,  11  So.  718;  State  t. 
Dcffes,  46  La.  Ann.  658,  12  So.  841;  Orotoley 
V.  West,  62  L«,  Ann.  533,  47  L.  R.  A.  662,  27 
So.  63. 

The  accused  having  complied  with  all  the 
ordinances  of  the  city  relative  to  the  con- 
struction and  sanitation  of  hi  a  market  house, 
and  all  the  requirements  of  the  act  of  18B8, 
and  invested  his  labor  and  money  therein, 
the  city  cannot  compel  him  to  break  up  his 
business  and  go  to  another  place,  without  aa- 
signing  any  good,  sufficient,  or  reaaonable 
cause  therefor. 

Berthin  v.  Creioent  City  L.  8.  L.  A  B.  B. 
Co.  28  La.  Ann.  210. 
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Monroe,  J.,  delivered  tlie  opinion  of  the 

Defendftnt,  having  been  charged  with  the 
violBtion  of  city  ordinance  No.  312,  New 
Council  Series,  undertook  to  defend  himself 
hy  setting  up  the  unconstitutionality  of  tlie 
ordinance  and  of  the  law  under  the  authori- 
ty of  which  it  was  adopted,  uid,  having  been 
convicted  and  sentenced,  has  appealed  direct- 
ly to  this  court.  The  ordinance  in  question 
niakea  it  unlawful  for  any  person  to  con- 
duct a  privat«  market,  or  to  sell  at  retail 
any  fresh  meat,  fresh  flah,  game,  poultry  or 
vegetables,  except  potatoes  and  onions,  in 
Any  building,  place,  store,  or  stand,  within 
thirty-two  hundred  feet,  walking  distance, 
from  any  public  market,  in  the  city  of  New 
Orleans,"  prohibits  the  sale  of  oysters  and 
groceries  in  the  public  markets,  and  contains 
some  other  provisions  which  need  not  be  spe- 
cially noticed.  The  act  of  the  general  assem- 
bly referred  to  (beiny  act  No.  34  of  1900} 
authorizes  the  council  of  the  city  of  New 
Orleans  "to  pass  such  ordinances  for  the  gov- 
ernment ana  regulation  of  private  markets, 
in  the  city  of  New  Orleans,  as  they,  in  their 
discretion,  may  deem  proper,"  and  to  pro- 
vide for  the  enforcement  of  the  same,  eapc- 
cially  authorizing  said  council  to  "prescnhe 
the  manner  in  which  such  private  markets 
shall  be  kept,  and  the  distance  at  which  they 
may  t>e  located  from  all  public  markets." 
Tliere  is  no  dispute  as  to  the  (acts,  and  the 
questions  of  law  which  are  presented  are  not 
unfamiliar  to  this  court. 

1.  It  is  said  that  the  defendant  had  com- 
plied with  the  pre-existinR  law  (act  No.  118 
of  1838,  and  ordinance  No.  7f)0T),  and  had 
established  his  business,  in  confnrmity  there- 
to, within  the  populous  district  of  the  cify; 
that  he  had  thereby  acquired  rights  which 
cannot  he  devested  by  subsequent  legisla- 
tion :  and  that,  in  so  far  af  act  N'n.  34  of 
](KKI  requires  the  removal  of  said  business 
beyond  ssid  district,  it  is  unconstitutional. 
Stated  in  other  words,  the  proposition  Is 
that,  because  the  defendant  had  established 
his  business  in  conformity  to  the  law  and  the 
ordinances  in  force  prior  to  the  adoption  of 
act  No.  34  of  1900.  he  had  thereby  placed 
said  business  beyond  the  reach  of  the  law- 
makin;;  power,  and  had  acquired  a  vested 
right  to  conduct  the  same  business  in  the 
same  place  and  in  the  same  manner  forever. 
Tliis  proposition  is  untenable,  and  ignores 
the  very  premise  upon  which  it  rests.  Thus, 
the  defendant  had  established  his  business  in 
conformity  to  act  No.  110  of  1838  and  the 
city  ordinance  adopted  under  its  authority. 
But  that  legislation  was  but  the  reassertion 
by  the  state  and  the  city  of  the  poiver  to 
control,  at  discretion,  the  question  of  the  lo- 
cation and  regulation  of  private  markets. 
In  ISCO  tlie  general  assembly  by  act  No.  134 
of  the  session  of  that  year,  hod  authorized 
the  establishment  of  private  markets  every- 
where, subject  to  the  police  ordinances  of  the 
city.  In  1874,  by  act  No,  31,  private  mar- 
kets were  prohibited  within  12  squares  of 
es  L.  R.  A. 


tlie  public  markets.    Id  1878,  by  act  No.  100, 
ttiey  were  pn^ihited  "within  a  radius  of  6 

Suares"  of  tlie  public  markets.  But  the  lua 
the  word  "radius"  gave  rise  to  e<Hne 
trouble,  as  a  question  of  construction,  aud  ia 
1B8B  act  So.  lis  was  passed,  prohibiting 
private  markets  "within  a  walking  distanco 
of  ft  blocks  from  any  public  market;  the  said 
distance  to  be  interpreted  as  meaning  that 
represented  by  G  blocks  in  a  walk  from  tlia 
public  market  to  a  private  market."  What, 
therefore,  the  defendant  established  his  mar- 
ket agreeably  to  the  provisions  of  this  last- 
mentioned  act,  and  of  the  ordinance  adopted 
under  its  autliority,  he  oon farmed  to  B  law 
which  changed  the  pre-existing  regulations 
upon  the  subject,  with  presumed  knowledge 
of  that  fact,  and  of  the  further  fact  that  the 
authority  to  make  and  unmake  such  law  had 
always  t>een  exercised  by  the  state  and  city, 
as  part  of  the  police  power,  and  had  beoi 
uniformly  recogniied  and  enforced  by  the 
courts.  In  the  case  of  Hew  Orleant  v.  BUif- 
ford,  B7  Ia.  Ann.  417,  it  was  said:  "There 
is  in  the  defendant's  case  no  room  for  any 
well-grounded  complaint  of  the  violation  of  a 
ve 9 1^  private  right;  for  the  privilege,  if  he 
really  possessed  it,  of  keeping  a  private  mar- 
ket was  acquired  suliardinately  to  the  right 
existing  in  the  sovereign  to  exercise  the  police 
power  to  regulate  the  peace  and  good  order 
of  the  city,  and  to  provide  for  and  maintain 
its  clesniiness  and  salubrity.  .  .  .  We 
presume  it  will  not  be  denied  that,  under  cir- 
cumstances of  peril  and  emergency,  the  law- 
maker would  have  the  right  to  abolish  or 
suspend  an  occupation  imperiling  the  public 
safety.  This  power  is  inherent  in  him.  He 
may  exercise  it  prospectively,  for  prevention, 
as  well  as,  pro  re  nata.  for  immediate  elTecL 
It  is  within  his  discretion  when  to  exercise 
this  power,  and  persons  under  license  to  pur- 
sue such  occupations  as  may  in  the  public 
need  and  interest,  be  affected  by  the  police 
power,  embark  in  those  occupations  subject 
to  the  disadvantages  which  may  result  from 
a  legal  exercise  of  that  power."  See  also 
Morano  v.  Neie  Orlram,  2  Lji.  21B;  First 
ilunicipality  v.  Cutting,  4  La.  Ann.  339; 
mate  V.  Gisch,  31  Ia.  Ann.  Bi4;Neic  Orleans 
V.  Wolf.  36  La.  Ann.  OflB;  Stair  v.  .Votal,  38 
Lft.  Ann.  0fi7,  3fi  La.  Ann.  4311,  1  So.  823; 
Goaaigi  v.  .Veto  Orleans.  41  La.  Ann.  S22,  9 
Po,  534;  Utate  v.  Garibaldi.  44  Iji,  Ann.  809, 
11  So.  30;  Natnl  v.  houisiana.  139  U.  8. 
021.  35  L.  ed.  288,  11  Sup.  Ct,  Rep,  636. 
Jvidg;e  Dillon  says  upon  this  subject: 
"Jfany  of  the  powers  exercised  hy  municipal- 
ities fall  within  what  is  known  as  the  'police 
power'  of  the  state,  and  are  dele};at4^  to  them 
to  be  exercised  for  the  public  good.  Of  this 
nature  is  the  authority  to  suppress  nuisan- 
ces, preserve  health,  prevent  Hres,  to  rega- 
late  the  use  and  storing  of  dangerous  arti- 
cles, to  establish  and  control  markets,  and 
the  like,  .  .  .  Every  citizen  holds  his 
property  subject  to  the  proper  exercise  of 
this  power  either  by  the  state  legislature  di- 
rectly, or  by  public  or  municipal  corpora- 
tions to  which  the  l^islature  may  delegate 
it."     1  Dill.  Mun.  Corp.  4th  ed.  i  HI. 

2.  It  is  urged  that  ordinance  No.  312,  N, 
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C.  S.,  is  unconstitutional,  in  that  it  deprivea 
tlie  defendiiDt  of  bia  liberty  and  of  hia  prop- 
ertv  without  due  proceas  of  law.  This  ob- 
jectioa  is  answered  hj  the  opinion  of  the  Su- 
preme Court  of  the  United  States  in  the  cane 
of  Aofal  V.  Liminana,  13B  U.  S.  621,  35  I.. 
ed.  286,  II  Sup.  Ct.  Rep.  036,  u  follows,  to 
wit:  "Tile  plaintiffs  in  error  were  8ev«rallf 
complained  of,  tried,  convicted,  and  sen- 
teat^  in  a  recorder's  court  of  the  cit;^  "' 
Neiv  Orleans  for  keeping  a  private  market 
.  .  .  in  violation  of  f  4  of  an  ordinance 
of  the  city  copied  in  the  margin,  and  passed 
under  the  authority  conferred  by  the  stat- 
ute of  Louisiana  of  1878  (chap.  100)  as  fol- 
lows [quoting  the  statute].  The  cases  were 
<nnaolidated,  and  on  appeal  to  the  supreme 
«ourt  of  the  state  the  Judgments  were  af- 
firmed. 39  La.  Ann.  43B,  1  So.  923.  The 
plaintilTs  in  error  contended  in  the  record- 
«r'«  court,  and  afterwards  aaeigned  for  error, 
that  their  privileges  and  immuuitiee  as  citi- 
zens of  the  United  States  had  been  abridged, 
and  that  they  had  been  deprived  of  liberty 
and  property  without  due  process  of  law,  and 
had  been  denied  the  equal  protection  of  the 
law,  contrary  to  the  Hth  Aiiendmeot  of  the 
Constitution  of  the  United  States.  The  case 
is  too  plain  for  discusBioo.  By  the  law  of 
LoQiriana,  as  in  states  where  the  common 
law  prevails,  the  regulation  and  control  of 
markets  for  the  sale  of  provisions,  including 
the  places  and  the  distances  from  each  other 
at  which  they  may  be  kept,  are  matters  of 
municipal  p<Aice,  and  may  be  intrusted  by 
the  l^alature  to  a  city  council,  to  be  eicer- 
cised  as,  in  its  discretion,  the  public  health 
aod  convenience  may  require.  [Citing  au- 
thorities.] The  ordinance  of  the  city  of  New 
Orleans  prohibiting  the  keeping  of  a  private 
market  within  6  squares  of  any  public  mar- 
ket of  the  city,  under  penalty  of  a  flne  of  £25 
ftnd  of  imprisonment  of  not  more  than  thirty 
days  if  the  fine  in  not  paid,  was  within  the 
•.utbority  constitutionally  conferred  upon 
the  city  council  by  the  legielatura  of  the 
•tate.  A  breach  of  such  an  ordinance  is  one 
of  those  petty  offenses  against  municipal 
r^ulatJons  of  police  which,  in  Louisiana,  as 
elsewhere,  may  be  punished  by  summary  pro- 
oeedings  before  a  magistrate,  without  trial 
by  jury.     .     ,     .     Judgment  afBrmcd." 

3.  But  It  is  said  that  the  defendant  in  this 
ease,  and  others  similarly  situated,  will  be 
compelled  to  abandon  the  private-market 
business,  because  the  ordinance  complained 
of  will  force  them  into  the  uninhabited 
sections  of  the  <nty,  where  such  business 
will  be  unprofitable.  The  act  of  1874.  a«  we 
have  teen,  prohibited  private  markets  with- 
in 12  BC|uares  of  the  public  markets, — a 
greater  distance,  as  compared  with  a  smaller 
population,  than  the  3,200  feet  prescribed  by 
the  present  ordinance.  The  act  was,  how- 
ever, held  by  our  predecessors  in  this  court 
to  be  constitutional.  Tietc  Orleatui  v,  Btaf- 
ford,  27  La.  Ann.  417.  And  if  it  be  true, 
as  was  said  by  the  Supreme  Court  of  the 
United  8Utes  in  the  ease  cited  above,  that 
"the  T^culation  and  control  of  markets  for 
the  sale  of  provisions.  Including  the  places 
and  the  distaocea  from  each  other  at  which 
£3  L.  R.  A. 


police,  and  may  be  intrusted  by  the  I^isli 
ture  to  a  city  council,  to  l>e  exercised  as,  in 
its  discretion,  the  public  health  and  conven- 
ience may  require,  it  is  plain  that  the  dis- 
tance between  public  and  private  markets 
maj  as  well  be  fixed  at  3,200  feet  as  at  12  or 
9  or  6  squarea;  and  the  fact  that  a  particu- 
lar individual  la  unable  to  And  in  a  place  be- 
yond the  prescribed  limit  within  which  he 
can  conduct  his  business  pro  Stably  does  not 
affect  the  question,  since,  in  the  exercise  of 
the  power  and  discretion  vested  iii  it,  the 
council  miglit  at  once,  and  in  direct  terms, 
prohibit  the  sale  of  provisions  elsewhere 
than  in  the  public  marliets.  Mr.  Tiedeman, 
in  a  late  work,  entitled  "State  and  Federal 


exercised  the  ^wer  of  confining  the  prose- 
cution of  certain  trades  to  certain  localities, 
but  it  has  very  often,  particularly  in  respect 
to  the  vending  of  fresh  meat  and  vegetable*, 
prohibited  the  plying  of  the  trade  in  anv  oth- 
er piece  than  the  market  which  is  estahlished 
and  regulated  by  the  government.  This  reg- 
ulation is  very  common  in  all  parts  of  this 
country,  and  has  frequently  been  the  source 
of  litigation,  but  it  has  generally  been  held 
to  be  reasonable."  And  he  cites  a  number  of 
authorities  in  support  of  the  view  thus  ex- 
pressed, and  quotes  in  emfento  from  the  opin- 
ion in  New  OrleOTM  v.  Stafford,  as  forcibly 
presenting  the  "reasons  which  justify  this 
police  regulation."  Judge  Dillon  writes  to 
the  same  eSect,  viz.;  "The  states,  under 
their  police  power,  may  delegate  to  munici- 
pal eorporaUons  the  authority  to  establish  or 
authorize  the  establishment  of  markets,  and 
it  is  competent  to  such  corporations,  under 
proper  grants  of  power,  to  enact  ordinances 
forbidding  sales  and  purchases  of  marketa- 
ble articles  except  at  designated  market 
places.  ...  In  Kngla^d  the  r^ulatioit 
of  markets  by  by-laws  has  long  been  exer- 
cised, and  such  by-laws  are  sustained  as  be- 
ing reasonable  and  conducive  to  the  health 
and  good  government  of  the  municipality. 
In  this  country  the  practice  is  almost  uni- 
versal on  the  part  of  the  legislature  to  con- 
fer upon  the  municipal  agencies  more  or  lees 
authority  with  respect  to  markets  and  mar- 
ket places,  and  such  grants  are  not  so  strict- 
ly construed  as  those  which  invest  the  cor- 
poration with  powers  of  a  more  extraordi- 
nary or  unusual  character.  At  least,  such 
is  the  case  unless  a  monopoly  in  favor  of 
private  individuals  is  sought  to  be  sustained, 
against  which  the  courts  strongly  lean."  1 
Dill.  Mun.  Corp.  4th  ed.  |  380.  "There  can 
be  no  doubt,"  said  this  court,  "that  the  city, 
under  legislative  permission,  can  forbid  the 
opening  of  markets  except  at  designated 
places,  and  such  forbidding  Is  an  exercise  of 
its  power  to  r^ulate  marketa."  BlaU  r. 
Oiach.  31  La.  Ann.  544. 

4.  It  is  claimed  that  the  ordinance  In  ques- 
tion unjustly  discriminates  in  favor  of  cer- 
tain persons  who  have  obtained  contracts  to 
establish  markets  within  3,200  feet  of  the 
public  markets.  It  appears  from  the  record 
that  the  city  saw  proper  to  arrange  for  the 
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•■UibliHhRieiit  of  maxkeU  in  a  few  1o<»ilitiea 
where  they  were  pTesunublj  needed,  bj  mak- 
ing oontracts  whereby  certam  individuals 
agreed  to  build  luch  markets  and  to  convey 
the  B&me,  with  auch  ground  as  thej  were  to 
be  built  upon,  to  the  city,  and  thereafter  to 
maintain  eucb  nuirketB,  subject  to  ftll  the 
regulKtions  applicable  to  public  markets,  on 
condition  that,  in  lieu  of  a  sum  of  money  to 
be  paid  by  the  city  in  caih,  aucb  persons 
ahouid  be  allowed  to  recover  the  price  or  val- 
ue of  the  property  by  collecting  the  revenues 
of  the  markets,  aa  fixed  and  regulated  by  tJie 
city,  during  a  certain  number  of  years.  In 
Other  words,  they  are  lessees  who  give  the 
property  in  consideration  of  their  leaaca,  in- 
stead of  pacing  a  fixed  amount  per  annum 
or  a  proportion  of  the  revenue,  ITie  validity 
of  a  contract  auch  as  that  described  has  been 
affirmed  by  thia  court  in  the  following  terms, 
to  wit:  A  municipal  corporation  has  the 
power  to  contract  with  an  individual  to  au- 
thorite  him  to  build  a  market  house,  rent 
atalls,  and  collect  dues  during  a  apecified 
period,  with  the  considoration  that  the  land, 
which  is  his  property,  and  the  improvements 
upon  it,  shall  be  conveyed  to  the  city, 
and  that  the  same  at  the  expiration  of  the 
t«rm  shall  he  turned  over,  absolutely,  in  good 
order,  to  the  corporation.  The  land  and  eon- 
Btructiona  become  municipal  property  at  the 
signing  of  the  contract,  and  the  ownership 
bMOines  absolute  at  the  expiration  of  the 
time,  in  the  city.  The  market  thus  put  up 
is  a  public  market,  and  any  private  market 
found  within  t^e  prohibited  diatance  oC  6 
aquares  from  it  is  there  kept  in  violation  of 
law."  Htat«  v.  Natal,  41  La.  Ann.  B67,  6 
So.  722  i  Stale  v.  Qiach,  31  La.  Ann.  544; 
State  V.  Sarradat,  46  I*.  Ann.  700,  24  L.  R. 
A.  584,  16  So.  87 ;  If  em  Orleans  v.  Stents,  52 
La.  Ann.  050,  27  So.  344.  Judge  Dillon  rc- 
fora  to  the  case  of  Le  Claire  v.  Davenport, 
13  Iowa,  ^10,  in  which,  overruling  Daven- 
port r.  Kelley,  7  Iowa,  102,  it  was  held  that 
a  corporation  invested  by  its  charter  with 
power  "to  erect  market  houses,  to  establish 
markets  and  market  places,  and  to  provide 
for  the  government  and  regulation  thereof," 
was  authorized  to  pass  an  ordinance  delegat- 
ing to  individuals  the  right  to  erect  market 
housea  and  to  charge  rent  for  the  bI&IIb, 
without  reaerving  to  itself  the  control  of  the 
aame,  and  he  dissents  from  that  doctrine. 
1  Dill.  Mun,  Corp,  4th  ed,  S  385.  But  nei- 
ther he  nor  any  writer,  nor  any  adjudged 
case,  so  far  as  we  are  informed,  questions  the 
authority  of  a  corporation  having  the  power 
to  r^ulate  markets  to  farm  them  out,  pro- 
vided the  control  of  the  rates  charged  and  of 
the  markets  is  reserved  to  the  corporation. 
Tlie  counsel  for  the  defendant,  in  arguing 
that  the  provisions  of  tbe  city  charter  of 
1870  authorizing  the  city  to  establish  mar- 
kets and  to  farm  out  the  revenues  thereof 
have  been  repealed  by  the  chartera  of  1882 
and  1800,  and  in  referring  to  the  latter  acts 
as  governing  the  validity  of  the  ordinances, 
which  are  in  evidence,  authorizing  the  build- 
ing of  mnrkets  by  individuals,  have  appar- 
ently lost  sight  of  the  exiatence  of  act  No. 
}I6  of  1388,  which  they  nevertheless  invoke 
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in  behalf  of  their  client,  and  which  does  not 
appear  to  be  in  confiiot  with,  and  hence  docs 
not  appear  to  have  been  repealed  by,  either 
of  the  acts  last  atwve  mentioned.  State  T. 
Na-tal,  39  I^  Ann.  439,  1  So.  023.  The  right 
of  the  city  of  New  Orleans  to  farm  out  tha 
markets  nas,  however,  always  been  recog- 
nized aa  reaulting  from  proviaiona  more  gen- 
eral than  those  contained  in  the  acta  of  1682 
and  1896,  and,  in  the  case  of  State  v.  HatiU, 
41  La.  Ann,  887,  6  So.  722,  it  was  held  to 
have  been  included  among  the  powers  con- 
ferred by  the  charter  of  1868  as  "necessary 
for  tlie  proper  administration  of  a  municipal 
government." 

6,  It  is  said  that  it  is  the  purpose  of  the 
ordinance  which  is  here  comptamed  of  to 
force  the  defendant  into  one  of  the  markets 
last  above  referred  to,  or  into  a  market  op- 
erated by  the  city,  in  order  to  create  a  mo- 
nopoly in  favor  of  the  grantee  of  such  mar- 
ket, or  to  increase  the  revenue  of  such  gran- 
tee or  of  the  city.  The  answer  to  this  is 
that  the  establishment  of  public  markets 
and  the  prohibition  of  private  markets  are 
within  the  legislative  discretion,  and  the  ex- 
ercise of  such  discretion  cannot  be  inquired 
into  by  the  courts,  unless  the  lawmaker  has 
exceeded  hia  power,  or  fraud  is  imputed,  or 
there  is  a  manifest  invasion  of  private  right. 
That  neither  the  state,  in  the  adoption  of 
act  No.  34  of  1900,  nor  the  city,  in  the  adop- 
tion of  ordinanoe  No.  312,  N.  C.  S.,  have  ex- 
ceeded their  powers,  respectively!  ia  perhapa 
BulTiciently  evident  from  what  has  already 
been  said  and  from  the  authorities  cited. 
More  than  fifty  years  a^o.  Chief  Justice  Eua- 
tis,  as  the  organ  of  this  court,  said:  "The 
right  to  establish  markets  is  a  branch  of  tha 
sovereign  power,  and  the  right  of  regulating 
them  is  neceasarily  a  power  of  municipal  po- 
lice;" citing  1  Bl.  Com.  p.  274;  1  Domat, 
Droit  Pub.  §  3;  First  Municipality  v.  Cut- 
ting, 4  La,  Ann.  336.  And  as  far  back,  al- 
most, as  our  jurisprudence  goes,  there  are  re- 
porteid  cases  between  the  city  of  New  Orleans 
and  the  farmers  of  the  markets,  or  of  the 
duties  imposed  upon  venders  of  provisious. 
Griffon  v.  Mauor,  H  Mart  N.  S.  278 ;  Nevi 
Orleans  v.  Feyroua,  8  Mart.  N.  S.  155- 
"But,"  asks  the  learned  counsel  for  the  de- 
fendant, "why  ia  it  within  the  legislative  dis- 
cretion to  deal  with  pcraona  engaged  in  tho- 
tawful  business  of  private  market  keeping, 
otherwise  than  with  those  engaged  ia  any 
other  lawful  business,  and  do  we  not  reach 
the  limit  of  legislative  power  before  reaching 
the  point  at  which  such  business  is  sup- 
pressed t"  The  answer  to  this,  we  think,  is 
also  to  be  found  in  the  authorities  cited. 
There  are  certain  trades  and  occupations 
which,  for  various  reasons,  by  consensus  of 
opinion  among  all  civilized  peoples,  fall  with- 
in what  is  called  the  "police  power,"  and  the 
reason  for  their  doing  eo  is  so  deepseated  as 
tb  have  become  a  matter  of  law  as  well  as 
of  fact.  Quoting  again  from  an  author  who 
has  already  been  referred  to,  he  says,  speak- 
ing of  police  regulationa :  "The  instances  of 
this  kind  of  regulation  are  very  numerous. 
Slaughter  houses  have  been  conflned  to  cer- 
tain localities.     The  sale  of  fresh  meat  and 
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Tcget&Uei  liM  been  prohibited^  except  in  th« 
public  markeU,  whera  the  article  exposed  for 
ule  may  be  conveniently  inipected.  In  the 
iune  vay  may  th«  uuaufacturB  of  preaaed 
bay,  the  mMntcoance  of  dairiea,  the  eultiva- 
tioa  of  land  within  the  limita  of  a  town,  and 
the  rtormge  of  cottmi  and  of  other  eombutU- 
ble  material,  luch  aa  oil  and  gunpowder,  be 
[UDhibited  in  the  deoMlf-wttlnl  parts  of  the 
dty,  and  the  prosecutirm  oC  iudi  trades  be 
confined  to  lesi  dangeroua  localities.  In  the 
tame  way,"  etc,  2  Tiedeman,  State  &  Federal 
Contrcdof  Persons  4  Property,  p.  740.  It  fol- 
lows friHU  this  that  the  question  whether  it  is 
adviMUe,  from  a  saoitary  point  of  riew,  to 
nsb'ict  the  sale  of  fresh  meat  and  vegetables 
in  Kew  Orleans  to  marketa  which  are  con- 
trolled by  the  govemmeut,  and  which  are 
■ubject  to  police  inspection,  is  not  one  which, 
tor  the  purpoaes  of  a  case  pending  in  court, 
<an  be  affected  by  the  opinion  of  this  indi- 
vidual or  that  one,  since,  as  a  matter  of  law 
and  of  settled  jurisprudence,  it  is  a  question 
the  determination  of  which,  from  the  foun- 
dation of  the  state,  and  under  the  dominion 
of  seven  Constitutions,  has  uniformly  been 
held  to  belong  to  the  l^slative  department 
of  the  govornment  If  it  were  shown,  as  is 
claimed  by  the  delendajit,  that  the  purpose 


and  effect  of  the  ordinamw  under  whi«fa  he 
is  prosecuted  is  to  establish  a  monopoly,  th« 
courts,  by  the  terms  of  the  act  autnorizing 
said  ordinance,  snd  under  the  Constitution, 
might  come  to  his  relief.  But  the  fact  that 
all  dealers  in  the  commodities  specified  in 
the  ordinance  mAj  be  obliged  to  transact 
their  business  in  the  public  markets  is  not 
the  establishment  of  a  monopoly,  within  the 
meaning  cither  of  the  act  in  question  or  of 
the  Constitution,  since  the  markets  are  open- 
to  thera  all,  upon  the  taaie  terms,  and  the 
charges  are  regulated  by  law.  It  might 
with  equal  propriety  be  said  that  the  state 
or  city  enjoys  a  monopoly  in  exercising  any 
other  governmental  function,  as  in  the  ad- 
ministration of  the  wharves  or  of  the  system 
of  quarantine;  and  the  claim  would  be  well 
founded  in  a  limited  sense,  but  not,  as  we- 
apprshpnd,  in  the  sense  in  which  the  term 
is  used  in  the  argument  which  we  are  now 
considering.  How  far  this  court  would  feel 
authorized  to  interfere,  upon  a  claim,  sup- 
ported by  evidence,  that  the  revenues  derived 
from  the  markets  are  larger  than  are  neces- 
sary for  their  maintenance,  is  a  matter  which 
need  not  be  considered,  as  we  find  no  saob- 
evidence  in  the  record. 
Judgment  Oiffurmed. 
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DlTldeBdB  OB  atoeb  lie  Id  In  tmat  ander 
■  vrlll  to  pa;  tbe  Income  to  Ufa  tenants  are 
to  be  dlalrlbated  as  Income,  altboagb  made 
tTDoi  a  linking  fund  wblcb  bad  been  mostly 
accumulated  during  the  testator's  lifetime  for 
tbe  purpose  of  meetlag  tbe  corporation's  ob- 
llgittoo  aa  Indorser  nn  bonds,  from  wblcb  It 
was  DuBllr  relieved. 

(April   10,    ]B01.> 


City  in  their  favor  for  less  than  demanded 
in  a  proceeding  to  determine  to  what  por- 
tion of  the  dividends  on  oertain  stock  given 
by  the  will  of  John  Quinn,  deceased,  plain- 
tiffs  were  entitled.     Reverted. 

The  facts  are  stated  in  the  opinion. 

Ifr.  WUllBu  Plnkner  Whyte  for  ap- 
ptllants. 

Weaert.  Arthn*  George  Brown  and  B. 
£.  Lee  llarsh>ll,  for  appellee: 

Uliere   the  facta  of  a   ease  show  that  a 

Nora.— On  tbe  gCDerBl  gnestlon  of  Ibe  rii;bt 
to  itork  dividends  as  between  life  tenants  and 
remilDdermen.  or  parties  balding;  similar  rela- 
ileca.  see  Spooner  v.  PbllUps  (Conn.)  IB  L.  R. 
A.  481,  and  note;  Hlte  v.  Illte  (K;.)  19  L.  R. 
A.  173  :  Prltrhett  t.  NaabvIIle  Trust  Co.  (Tenn.) 
31  L.  K.  A.  S.'Sfl :  and  McLouth  v.  Hunt  (N.  Y.J 
3S  L.  R.  A  230. 
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dividend  was  earned  before  the  death  of  » 
testator,  and,  consequently,  before  the  life 
estate  oommenoed,  such  a  dividend,  even  if 
declared  out  of  tbe  profits  and  net  earnings 
of  the  corporation,  constitutes,  as  between 
the  life  tenant  and  remaindermen,  capital; 
because,  in  contemplation  of  law  (in  the  ab- 
sence of  any  express  direction  by  the  testa- 
tor), such  undivided  earnings  are  to  be  re- 
garded as  capital,  and  not  income  of  the  es- 

Thmtia*  V.  Gregg,  78  Md.  560.  28  Atl.  665; 
Taylor,  Priv.  Corp.  4th  ed.  18B8,  5  7M;  2- 
Beach,  Priv.  Corp.  ed.  1891,  f  800;  Oark. 
Corp.  p.  368;  2  Cock,  Corp.  4th  ed.  18S8,  t 


Brlaooe,  J.,  delivered  the  opinion  of  the 

The  object  of  the  proceedings  in  this  case 
is  to  obtain  a  construction  of  certain  clauses 
of  the  last  will  and  testament  of  John  Quinn, 
late  of  Baltimore  city,  deceased.  The  ap- 
peal is  from  a  decree  of  the  circuit  court, 
No.  2,  of  Baltimore  city,  passed  in  a  specal 
case  stated,  under  the  forty-seventh  general 
equity  rule  of  that  court.  John  Quinn,  the 
testator,  died  on  the  Tth  of  December,  189II, 
leaving  a  last  will  and  testament,  which  was 
duly  adeiitted  to  probate  in  the  orphan's 
court  of  Baltimore  city.  By  the  third  claiue 
of  his  will  he  provided  (among  other  things) 
us  follows:  I  give,  devise,  and  bequeath 
ell  the  rest  and  residue  of  my  property,  real, 
personal,  and  mixed,  of  every  kind  and  de- 
scription and  wheresoever  situate,  unto  the- 
Safe-Depoeit  and  Trust  Company  of  Baiti- 
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more,  a  body  corporate,  duly  incorporated 
under  the  laws  of  the  state  of  Marylftnd,  in 
trust  and  confidence  nevertheless,  that  is  to 
Bay,  in  truRt  to  hold  the  lame,  and  take,  col- 
lei;t,  and  receive  the  dividend  and  income 
thereof,  and,  after  deducting  the  necesaary 
and  proper  costE  and  expensea,  to  pay  av 
-out  of  the  net  income  of  mv  aaid  estate,  i 
Bum  of  twelve  hundred  dollars  per  year 
my  wife,  Mary  Quinn,  for  and  during  the 
period  after  my  death  that  she  nay  remr'~ 
unmarried,  and,  if  she  ahalf  not  marry,  tl 
for  and  during  the  term  of  her  natural  li 
to  be  drawn  by  her  in  auch  aums  as  she  may 
desire  and  at  such  times  as  she  may  aee  St, 
and  also  to  permit  my  said  wife  to  have  for 
her  home  during  her  life,  or  as  long  as  she 
may  remain  unmarried,  my  present  dwelling 
and  all  furniture  and  personal  effeots  coi 
tained  therein;  and  upon  her  death  and  ma: 
riage,  which  evw  shall  lirat  occur,  then  th: 
trust  to  cease  so  far  as  relates  to  her:  an 
upon  the  further  truat  to  pay  the  entire  ni 
income  arising  from  my  estate  lafter  de- 
ducting the  sum  of  twelve  hundred  dollars, 
Syable  as  aforesaid  unto  my  said  wife, 
ury  Quinn,  during  the  period  she  shall  re 
main  unmarried,  and,  if  she  should  not 
marry,  then  for  and  during  the  terra  of  her 
natural  life)  annually  among  my  children, 
share  and  share  alike,  for  and  during  the 
term  of  their  respective  natural  lives,  and. 
when  PBch  of  my  children  shall  arrive  at  the 
age  of  forty-flve  years,  I  direct  that  he  or  ahe 
shall  be  paid  the  sum  of  five  thouaand  dol- 
lars out  of  the  principal  of  my  estate;  and 
I  will  and  direct  that  the  inci>me  set  apart 
for  my  said  children  ahall  be  paid  only  upon 
the  personal  and  separate  receipt  of  each  of 
my  said  children,  or  of  their  legal  guardian 
or  guardians,  so  that  neither  the  said  income 
Dor  the  said   sum  of  five  thounand   dollars 

fiayabte  to  each  of  mv  raid  children  shall  be 
lahle  for  their  debts  or  eontracts  or  to  be 
taken  in  execution  or  attachment  however, 
and  ao  that  they,  nor  any  of  them,  shall  not 
make  any  assignment  or  anticipation  of  said 
income  or  sum  of  money  to  be  given  them. 
If  my  said  aons  or  daughters,  or  either  of 
them,  should  die,  then  the  part  or  portion  of 
auch  decedents  shall  be  paid  to  the  respec- 
tive lei^al  heirs  of  auch  decedent  or  decedents, 
subject  to  the  conditions  and  limitations 
herrin  contained  as  to  the  manner  of  pay- 
ment and  taking  of  receipt  for  auch  income. 
And  I  hereby  direct  that  thia  trust  shall 
ceaae  upon  the  death  of  my  last  surviving 
child,  when  my  property  shail  be  divided,  per 
tUfpfs,  and  not  per  capita,  among  the  ds- 
-Bcendants  of  my  said  children." 

The  testator  left  surviving  him  a  widow 
and  six  children.  The  widow  is  now  living 
and  is  unmarried,  and  all  of  the  children  are 
now  living. 

There  is  no  dispute  as  to  the  facta  of  the 
-case,  and  the  queations  under  the  special  case 
stated  relate  solely  to  the  disposition  of  cer- 
tain dividends,  declared  since  the  testator's 
death,  upon  400  shares  of  the  capital  atock 
of  the  Canton  Company  of  Baltimore,  owned 
by  the  testator  at  the  time  of  his  death,  and 
which  are  now  held  t^  the  trustee.  It  ia 
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contended  uflon  the  part  irf  the   appellants, 

the  children  of  the  teatattn-,  that  the  whole 
of  the  dividend  on  the  shores  of  stock  of  the 
Canton  Company  should  be  paid  to  them,  as 
net  income,  ahare  and  ahare  alike,  as  life  t«n- 
ants,  under  the  third  clause  of  the  testator's 
will.  The  appellee,  on  the  other  hand,  con- 
tends that  only  the  accumulations  which  ac- 
crued aubeequent  to  the  death  of  the  testator 
constitute  net  income  which  ia  to  be  paid  to 
the  children,  and  the  trustee  is  to  receive, 
aa  capital,  that  part  of  the  S4,000  which  fell 
due  during  the  life  of  the  testator.  The 
court  below  decreed,  under  the  facta  of  the 
case  stated:  "First,  that  the  whole  of  the 
net  amount  of  the  dividend  on  400  shares  of 
the  capital  stock  of  the  Canton  Company  of 
Baltimore  belonging  to  the  said  trust  estat« 
and  mentioned  in  the  proceedings,  to  wit, 
44,000.  leas  the  commissions  of  the  trustee, 
is  not  to  be  and  shall  not  be  paid  as  income 
lo  and  among  the  children  of  the  said  testa- 
tor, share  and  share  alike;  and,  second,  that 
the  aura  of  $186,  mentioned  in  paragraph  13 
of  the  case  stated  (out  of  the  total  dividend 
of  S4,000  which  has  been  declared  and  paid 
u]>on  and  in  respect  to  the  said  400  shares  of 
stock),  less  the  ctKnmission  of  the  trusteps 
on  the  said  sum,  is  to  be  and  shall  be  paid 
to  the  children  of  the  testator,  to  wit,  Mary 
Qiiinn,  Agnea  Quinn,  .Toseph  E.  Quinn.  Au- 
gustine Quinn,  Paul  J.  Quinn.  and  Peter 
Quinn,  and  shall  be  equally  divided  among 
thein ;  and  the  residue  of  the  net  amount 
of  the  said  dividend  is  to  be  and  ahall  be  re- 
tained by  the  Safe-Deposit  &  Trust  Company 
of  Baltimore  (after  payment  thereout  of  the 
costs  and  ere  pen  sea  mentioned  in  paragraph 
fourth  of  this  decree)  as  a  part  of  all  the 
rest  and  residue  of  the  testator's  property 
which  he  gave,  devised,  and  beqilenthed  to 
it  OB  truatee  in  and  by  clause  third  of  his 
last  will  and  teatament."  It  ia  from  thlB 
decree  that  the  appellants  have  appealed. 

Ilie  facts  of  the  case  bearinc  upon  the 
quextion  of  the  declaration  of  the  dividend 
are  stated  in  the  record  to  be  aa  follows: 
"On  ijay  1,  1900,  the  second  mortgage  ot  the 
Union  ^Railroad  became  due.  and  under  an 
agreement  with  the  Canton  Company  this 
mortgage  was  paid  off  by  the  Northern  Cen- 
tral Railway  Company,  lenvine  the  sinking 
fund,  which  has  been  amassed  for  the  pro- 
tection of  this  mortgage,  the  property  of 
your  company.  The  directors  nt  their  meet- 
ing in  February  decided  to  declare  a  divi- 
dend from  these  proceeds  of  $10  per  ahare, 
which  had  been  done.  The  remainder  of  the 
sinking  fund  is  inveated  in  ground  rents  on 
the  company's  property  and  some  cash,  Tt 
has  been  decided  by  your  board  of  directors 
that  tjie  ground  rents,  which  repreaent  a 
very  handsome  investment,  shall  be  retained, 
and  the  rents  accruing  theiefrom  shall  be 
put  to  our  income  account,  which  will  en- 
able us  to  increase  our  dividends.  The 
rcDolution  declaring  said  dividend  was 
passed  February  14,  1000,  and  is  aa  fol- 
lows; 'Whereas,  a  sinking  fund  ot  the  Un- 
ion Railroad  Company  roaturea  on  the  lat 
day  of  May  next  amounting  to  about  $600,- 
000,  which  consists  of  both  cash  and  ground 
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reota,  be  it  ttierefore  voted  that  the  tuuh  on 
hMid  &nd  recdved  for  Umon  Railroad  bonds 
•hall  b«  distributed  to  the  stockholders  of 
record  on  the  1st  of  llay  to  the  amount  of 
tea  (SIO)  dollars  per  share  as  a  dividend, 
and  the  balance  of  cash  and  the  ground 
Fenta  take  the  eourse  whidi  has  been  hereto- 
fore adopted  as  the  policy  of  the  company.'  " 
The  question  here  presented  is  an  intereat- 
inK  one,  and  is  not  free  from  difficulty.  The 
lule  of  la*  controlling  questiona  such  8,»  are 
non  presented  is  thus  stated  by  the  English 
eourta  in  the  case  of  Boueh  v.  Hproute,  L.  S. 
12  App.  Cu.  3S5:  "When  a  testator  or  set- 
tlor directa  or  permits  the  subject  of  his  dis- 
position to  remain  as  shares  or  stocks  in  a, 
-company  which  has  the  power  either  of  dia- 
tributing  ita  proQts  aa  dividenda  or  of  con- 
Terting  them  into  capital,  and  the  company 
validly  exercises  this  power,  such  exercise  of 
its  power  te  binding  on  all  peraoua  interested 
under  the  testator  or  aettJor  in  the  shares, 
and  consequently  what  is  paid  by  the  com- 
pany as  dividend  goes  to  the  tenant  for  life, 
and  what  is  paid  by  the  company  to  the 
shareholder  as  capital,  or  appropriated  aa 
an  increase  of  the  capital  stock  in  the  con- 
cern, inures  ta  the  benefit  of  all  who  are  in- 
terested in  the  capital."  In  a  word,  what 
the  company  says  is  income  shall  be  income, 
and  what  it  saya  ia  capital  shall  be  capital. 
In  Qibboiis  V.  Uahon,  136  U.  S.  559,  34  L. 
«d.  627,  10  Sup.  Ct.  Sep.  lOST,  the  Supreme 
Coort,  in  an  elaborate  discussion  of  this 
question  saya:  "When  a  distribution  of 
earnings  ia  made  by  a  corporation  among 
its  stodiholders.  the  question  whether  such 
diatribution  is  an  apportionment  of  addi- 
tional stock  representing  capital,  or  a  divi- 
sion of  prolits  and  income,  depends  upon  the 
subatanM  and  intent  of  the  action  of  the 
corporation,  as  manifested  by  its  vote 
resolution,  and  ordinarily  a  dividend  de- 
clared in  stodc  is  to  be  deemed  capital,  and 
a  dividend  in  mon^  is  to  be  deemed  income 
of  each  share."  The  same  principle  is  main- 
Uined  in  Bales  v.  JfocfcinJey,  31  Beav.  280; 
Van  Daren  v.  Olden,  IB  N.  J.  Gq.  176  j  Rich- 
crdton  V.  RUiJuiTdton,  75  Me.  5T0.  Buch, 
tbeo,  being  the  present  stale  of  the  law  upon 
this  qucftion,  and  applying  it  to  the  case 
now  before  us.  we  think  the  court  below 
emnmitted  an  error  in  apportioning  the  divi- 
dend, under  the  facts  and  circumstances  of 
this  case,  between  the  time  of  the  testator's 
death  and  ita  declaration  by  the  Canton 
Company,  but  should  have  directed  the  whole 
of  the  $4,000  dividend  to  ha.ve  been  paid  to 
the  testator's  children,  the  life  tenants,  less 
expenses  of  administering  the  trust- 
But  it  has  been  urged  upon  the  part  of 
the  appellee  that  this  case  falls  within  " 
principle  established  by  thia  court  in 
recent  case  of  TAonMu  v.  Gregg,  78  Md. 
5D0,  E8  Atl.  565,  and  that  case  is  conctu- 
aive  of  the  present  controversy.  The  present 
cue  we  do  not  think  is  tike  that  of  Tliom<u 
V.  Gregg,  78  Md.  560,  28  AU.  565,  whe 
dividend  of  20  per  cent  was  declared  upon 
53  L.  R.  A. 


the  common  stock  of  the  Baltimore  ft  Ohio 
Railroad  Company  for  the  p«riod  ending 
September  30,  ISOl,  payable  on  and  after  tile 
3Ut  day  of  December,  1891,  in  common  stock 
of  the  company,  at  the  ofBce  of  the  treasurer, 
to  the  stockholders  of  record  on  the  30th  of 
November,  1801.  In  that  case  it  was  held 
that  "as  the  earnings  for  the  year  ending 
September  30,  1889,  can  be  easily  told,  and 
that  was  before  the  life  estate  commenced, 
it  was  but  just  and  in  accordance  with  tlie 
intention  of  the  testator,  so  far  as  is  shown, 
that  such  earnings  be  treated  aa  capital." 
The  facta  of  the  present  case  are  very  difTer- 
ent.  The  sinking  fund  in  this  case,  which 
was  crested  under  the  deed  dated  April  25, 
1873,  was  a  special  fund,  and  held  by  tiie 
trustees  for  the  purpose  of  paying  at  ma- 
turity the  bonds  of  the  Union  Railroad  Com- 
pany, which  were  indorsed  by  the  Canton 
Company,  By  a  subsequent  agreement,  dated 
on  February  14,  1S82,  the  Northern  Cen- 
tral Railway  Company  agreed  to  pay  the  in- 
terest on  the  bonds  of  tbe  Union  Railroad 
Company,  and  also  the  principal  of  the  said 
bonds  at  their  maturity,  and  on  the  1st  of 
May,  1000,  actually  paid  these  Irands.  By 
reason  of  thia  payment  the  sinking  fund  be- 
came the  property  of  the  Canton  Company, 
and  to  be  disposed  of  by  that  company  for 
the  best  interest  of  those  interested.  Sub- 
sequently, at  a  meeting  of  the  directors  of 
the  company,  on  the  14th  of  February,  1900, 
it  was  declared  by  resolution  what  part  of 
this  fund  should  be  carried  to  capital,  and 
what  portion  should  be  distributed  aa  a  divi- 
dend to  the  atockbolders.  It  will  also  ba 
seen  that  the  fund  constituting  the  sinking 
fund  had  been  held  by  the  trustees  for  the 
purpose  of  paying  the  bonds  at  their  matur- 
ity, and  had  not  been  capitalized,  as  waa 
the  fund  in  the  case  of  Thomas  v.  Oregg,  78 
Md.660,2S  Atl. 566.  It  was  paid  to  the  Can- 
ton Company  as  its  property,  and  was  dis- 
tributed by  it,  after  the  death  of  the  testa- 
tor, Quinn. 

We  find  nothing  in  the  case  of  Thomaa  v. 
Gregg  in  conflict  with  the  concluaion  whicii 
we  have  reached  in  this  case.  The  directors 
of  the  Canton  Company  determined,  by  reso- 
lution passed  on  February  14,  1900,  how  and 
in  what  manner  this  fund  should  be  distrib- 
uted, and  their  discretion  in  this  respect, 
having  been  properly  and  validly  exercised, 
should  not  be  interfered  with  nor  controlled 
by  the  courts.  Tieto  lark,  L.  E.  A  W.  R. 
Co.  V.  KiclcaU,  119  U.  S.  296,  30  L.  ed.  363, 
7  Sup.  Ct.  Hep.  209;  GibboTia  v.  3faAo«,  138 
U.  S.  668,  34  L.  ed.  527,  10  Sup.  Ct.  Rep. 
1057.  For  these  reasons,  and  under  the  spe- 
cial facta  and  circumstances  of  this  case,  we 
are  all  of  the  opinion  that  the  whole  $4,000 
dividend,  less  commissions,  is  to  be  paid  to 
the  teats  tor's  children,  share  and  share  alike. 
It  therefore  follows  that  the  decree  of  the 
court  below  will  be  reversed,  and  the  cause 
remanded  so  that  a  decree  may  be  passed  in 
accordance  with  the  views  herein  expressed. 

Decree  revtrtei  and  cause  remanded,  with 
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ISmj  p.  boomer 
JoMphiu  W.  L.  WILBUR  et  at. 

(174    HaiB.   488.) 

i.  One  irho  CDBplnra  ••  coupetent  In- 
dependenl  eontraetor  to  repair  ctalm- 
nerrn  at  a  hanae,  wltbout  aay  dIcCstJon  or 
auperTlilon  an  the  part  of  the  owner  over  tbe 
delBElB  or  the  work  or  the  muiner  In  wblcb 
It  Kball  Iw  done,  l«  not  anawerabia  for  ths 
lallnre  ol  tbe  contractor  to  take  proper  pre- 

way  fram  falling  brlcka.  aa  the  work,  If 
properly  done,  does  not  creste  a  peril,  and 
the  negllsence,  If  any.  <>  >  ™er«  detail  of  tbe 
work  not  contemplated  by  tbe  contract. 
S.  DvdnhlOB  af  itBcatloBB  n^ftfa  refer- 
*Bee  to  priar  allmenta  of  tlie  plala- 
tifl.  In  an  action  (or  personal  Injurlea,  la 
wltbln  the  dlBcretloD  of  tbe  court,  where  a 
physiclaD  who  baa  treated  the  plaintiff  haa 
teulllled  that  be  does  not  think  there  was 
any  connection  between  prior  allmenta  and 
tbe  condition  after  tbe  accident,  althoueh  It 
mlKht  be  possible  that  other  pbyaldana,  If 
examined,  would  have  a  different  opinion. 

(Beptember  4,  ISOO.) 


Countj  made  durine  the  trial  of  an  action 
brought  to  recover  aamageB  for  perGonal  in- 
juries a11»ed  to  have  been  cauaed  1^  defend- 
ants' n^lieence,  which  resulted  in  a  verdict 
in  plaintiff'a  favor.     Suttained. 

The  facta  are  stated  in  the  opinion. 

Mfssrs.  L.  E.  Wbite  and  F.  8.  HmU,  for 
defendants : 

In  Uie  case  at  bar  ths  contract  was  an  en- 
tire one  to  repair  four  chimneys,  the  chim- 
ney expert  to  furnish  his  own  men,  tiia  stag- 
ing, and  his  own  material,  the  defendants  not 
to  have  anything  to  do  wiUi  it  in  any  way, 
shape,  or  fashion,  excepting  to  approve  the 
worlc  when  finished. 

Tbe  chimney  expert  stood  in  relation  to 
the  defendants  as  on  independent  contract- 

miliard  V.  RichaTdion.  3  Gray,  34B,  03 
Ant.  Dec  743;  Forsyth  T.  Hooper,  II  Allen, 
419:  Harding  v.  Boston,  163  Mass.  IB,  3B 
X.  E.  411;  Con««r«  v.  Hemieatey,  112  Mass. 


plaintiff,  propounded  to  her  phyaiuian,  was- 
not  a  matter  within  the  discretion  of  the 
court.  Other  physicians  preaent  at  the  trial 
might  well  have  connected  the  present  phy- 
sical condition  of  the  plaintiff  with  her  form- 
er ailment,  and  the  defendants  were  entitled 
to  go  into  that  matter.  It  was  not  a  mat- 
ter of  discretion,  and  the  defendants  wert; 
njured  by  the  exclusion  of  this  evidence. 

Com.  Y.  Trefetheit,  167  Mass.  ISO,  24  L.  R. 
A.  2.'iS,  31  N.  E.  961;  Shciler  v.  BuiMlead, 
SO  Mass.  112. 

Mr.  H.  J.  FpUer,  for  plaintiff; 
The  chimney  was  in  a  ruinous  and  dan- 
gerous condition,  from  which  brick  were  lia- 
ble to  fall,  and  had  been  so  for  a  long  time, 
as  the  defendants  well  knew.  It  was  their 
duty  to  keep  it  in  such  safe  condition  that  it 
would  not  be  liable  to  fall  and  injure  people- 
lawfully  upon  the  sidewalk. 

OorAam  v.  Gross,  125  Mass.  23B,  2S  Am. 
Rep.  224;  Murray  v.  MeSlume,  52  Md.  217, 
3(i  Am.  Rep.  3fl7 ;  Detnur  v.  B.  Stroh  Breto- 
int  Co.  lie  Mich.  282,  44  L.  R.  A.  600,  77  N. 
W.  948;  2  Shearm.  ft  Redf.  Neg.  4th  ed.  { 
714. 

The  condition  of  the  chimney  was  the  prox- 
imate cause  of  the  injury;  if  the  acts  of 
Smith  in  attempting  to  remove  the  brick  to 
prevent  them  from  falling  contributed  lo 
the  injury,  it  is  no  defense  to  this  action. 

Eaton  V.  Boston  rf  L.  R.  Co.  II  Allen,  505, 
87  Am.  Dec.  730;  McDonald  v.  SneUing,  14 
Allen.  290,  92  Am.  Dec.  768;  16  Am.  &  Eng. 
Enc.  tAw,  Ist  ed.  p.  440. 

The  repairing  of  the  chimney,  considering 
its  dangerous  and  ruinous  condition  and  iU 
proximity  to  the  sidewalk,  very  probably 
would,  was  almost  certain  to,  cause  injury 
to  persons  upon  the  sidewalk,  by  the  falling 
of  brick,  mortar,  and  d^hrU.  It  was  ti« 
duty  of  the  defendants  to  guard  the  public 
against  such  injury.  The  defendants  wers 
not  relieved  from  performing  this  duty,  and 
from  talking  alt  reasonable  precautions,  by 
emploving  an  independent  contractor.  They 
should  have  seen  to  it  that  all  reasonable 
precautions  were  taken. 

Woodman  v.  ifefropoltfan  R.  Co.  149 
Mass.  335,  4  L.  R.  A.  213,  21  N.  E.  462;  Pye 
V.  Faj:on,  Jo6  Mass.  471,  31  N.  E.  640;  Cabot 
V.  Kiitgman,  166  Masa.  403,  33  L.  R.  A.  45, 
44  N.  E.  344;  CurtU  v.  Kiley,  163  bloss.  123, 
26  N.  E.  421;  Thompson  v.  Loaell,  L.  <£  B. 
Street  R.  Co.  170  Mass.  677,  40  L.  R,  A.  345, 


As  to  liability  for  acts  or  negligence  o( 
Independent  contractor  generally,  see,  Id  this 
■eries,  St.  LonlS,  I.  U.  *  B.  B.  Co.  v.  Vonly 
(Ark.)  9  L.  R.  A.  804.  and  nott!  Leavltt  v. 
Bangor  A  A.  B.  Co.  (Ue.)  36  L.  R.  A.  382; 
Berg  v.  Parsons  <N.  T.)  41  L.  R.  A.  391; 
Norfolk  *  W.  R.  Co.  t.  Stevena  (Va.)  48  L. 
R.  A.  887  ;  Banford  v.  Pawtncket  Street  R.  Co. 
(B.  I.)  33  L.  R.  A.  564  ;  and  Smith  v.  Benlck 
(Md.)    42  L.   R.  A.  2TT. 

For  exceptions  Co  the  rule  that  employer 
Is  not  liable  for  acta  of  Independent  contractor, 
see  Hawver  T.  Whalen  (Ohio)  14  L.  R.  A.  828, 
and  note;  Carrlco  i.  West  Virginia  C.  A  P, 
R.  Co.  (W.  Va.)  24  L.  R.  A.  SO ;  LarsoD  v. 
63  L.  R.  A. 


Metropolitan  Street  K.  Co.  [Mo.)  18  L.  B.  A. 
330:  Ketcham  v.  Newman  (K.  £.)  24  L.  R, 
A.  102;  Negus  ».  Becker  (N,  T.J  26  L.  R.  A. 
667;  Colgrove  V.  Smith  (Cal.)  2T  L.  R.  A. 
nno  ;  Smith  v.  Milwaukee  Bander's  *  T.  Ex- 
change (Wis.)  30  L.  R.  A.  S04;  Werthelmer 
V.  Saunders  (Wis.)  3T  L.  R.  A.  146:  Cabot 
T.  Kingman  (Mass.)  38  L.  R.  A.  46 :  Richmond 
A  M.  R.  Co.  V.  Moore  (Va.)  37  L.  R.  A.  2D8 ; 
Thompson  v.  Lowell,  L,  &  H.  Street  R.  Co, 
(Mass.)  40  L.  R.  A.  345;  Bonaparte  v.  Wise- 
man (Md.)  44  L.  R.  A.  482;  Moran  v.  Ccrllsa 
Stcani-f:n?lne  Co.  (R.  I.)  49  L.  R.  A.  267 ; 
(N.  J.  L.)  SO  L.  R.  A.  190:  Peerless  Mfg.  Co. 
v.  Bagley  (Mich.)  post  285. 


BoouBS  T.  Wilbur. 


in 


40  N.  E.  013;  Havrver  v.  WhaUn  (Ohio)  14 
E^  R.  A.  S26,  and  noiej  Wertheim«r  v 
Samtderi  (Wis.)  37  L-  B-  A.  146,  and  note. 


load,  J.,  delivered  the  opinioa  of 

the  court: 

He  court  iiutructcd  Uie  jury,  in  eub- 
Btance,  that  where,  under  e.  contract  between 
the  owner  of  a  house  and  the  person  doinjj 
the  work,  work  is  done  upon  the  house,  and 
the  owner  retains  the  right  of  access  to  and 
the  control  of  the  premises,  and  such  work  it 
ordinsrilj  attended  with  danger  to  the  pub- 
lie  unless  proper  precautions  are  taken  tc 
avoid  it,  the  owner  is  bound  t«  the  exercise 
o  see  that  such  precautions  are 


tinns,  a  person  lawfully  on  the  street  and 
the  exercise  of  due  care  is  injured,  the  on 
er  is  angwerable  notwithstanding  the  work 
is  being  done  under  a  contract  between  him 
and  the  contractor.  Having  stated  this  as 
a  general  rule,  the  court  applied  it  to  thie 
rase  aa  follows:  "If  the  defendants  em- 
ployed a  person  to  repair  the  chimneys  on 
their  buildings  adjoining  the  highway  under 
the  contract,  to  repair  them  for  a  fixed  sum, 
And  the  defendants  retained  the  right,  re- 
tained control,  and  the  right  of  access  to  the 
building,  and  such  work  on  the  diimneya 
would  ordinarilv  be  attended  with  danger  to 
the  public,  unless  proper  precautions  to 
avoid  it  were  taken,  the  defendants  were 
bound  to  take  proper  precautions,  or  to  sec 
that  proper  precautions  were  taken,  for  the 
safety  of^the  public;  and,  if  the  plainttfT  was 
injured  while  she  was  lawfully  on  the  street 
adjoining  the  defendant's  premises,  and  in 
the  exercise  of  due  care,  by  reason  of  the 
failure  of  the  defendants  to  take  proper  pre- 
-cautions,  or  by  reason  of  their  failure  to  sec 
that  proper  precautions  were  taken,  to  avoid 
such  injury,  then  the  defendants  are  liable 
for  the  injury."  We  understand  these  in- 
structions to  mean  that,  even  if  the  defend- 
ants employed  a  competent  independent  con- 
tractor to  repair  these  chimneys,  who  was 
to  do  the  work  without  any  dictation  or  su- 
per?ision  on  the  part  of  the  defendants  over 
the  details  of  the  work,  or  the  manner  in 
which  it  should  be  done,  the  defendants 
would  be  answerable  for  the  failure  of  the 
contractor   to   take    proper    precautions    to 

Erotect  travelers  upon  the  highway  from 
illing  bricks.  While  the  master  is  liable 
for  the  neglifienee  of  the  servant,  yet  when 
the  person  employed  Is  engaged  under  an  en- 
tire contract  for  a  gross  sum  in  an  independ- 
ent operation,  and  is  not  subject  to  the  direc- 
tion and  control  of  his  employer,  the  rela- 
tion is  not  regarded  as  that  of  master  and 
servant,  but  as  that  of  contractor  and  con- 
traetee;  and  in  such  case  the  general  rule  is 
that  the  n^ljgence  of  the  contracting  party 
cannot  be  charged  upon  him  for  whom  the 
work  is  to  be  done;  and  this  rule  is  applica- 
ble even  where  the  owner  of  the  land  is  tlic 
person  who  hires  the  contractor,  and  for 
whose  benefit  the  work  is  done.  Hitliard  v. 
Ricltardson.  .1  Gray,  349,  63  Am.  Dec.  743 ; 
FoT»yth  V.  Hooper,  11  Allen,  419:  Connerit 
53  L.  R.  A. 


V.  Henneaaty,  112  Mass.  90;  Hardmg  v.  Bot- 
ton,  l(i3  Mobs.  Ig,  39  N.  E.  411.  There  are, 
however,  some  well-known  exceptiona  to  the 
rule.  If  the  performance  of  the  work  will 
necessarily  bring  wrongful  'consequences  to 
pass  unless  guarded  against,  and  if  the  cou' 
tract  cannot  be  performed  except  under  the 
right  of  the  employer  who  retains  the  right 
of  access,  the  law  may  hold  the  employer  an- 
swerable for  n^ligence  in  the  performance 
of  the  work.  Woodman  v.  Metropolitan  R. 
Co.  149  Maes.  335,  4  L.  R.  A.  213,  21  N.  E. 
482,  was  such  a  case,  and  the  defendant  was 
held  liable  for  the  act  of  an  independent  con- 
tractor hired  l^  it  to  dig  up  and  obstruct  the 
streets  for  the  purpose  of  laying  down  the 
track,  upon  the  ground  that  the  contract 
called  for  an  obstruction  to  the  highway 
which  necessarily  wouM  be  a  nuisance  unless 
properly  guarded  against.  The  same  prin- 
ciple is  further  illustrated  in  Curtis  v.  Kit- 
ey,  153  Moss.  123,  28  N.  E.  421,  and  Thomp- 
son V.  Loic«U,  L.  it  H.  Street  R.  Co,  170 
Mass.  577.  40  L.  R.  A.  345,  4B  N.  E.  913. 
Again,  if  the  contract  calls  for  the  construc- 
tion of  a  nuisance  upon  the  land  ol  the  em- 
ployer, be  may  be  held  answerable  for  the 
consequences.  In  Gorham  v.  Gross,  125 
Mass.  232,  28  Am.  Rep.  224,  the  defendant 
had  causeid  to  be  constructed  by  an  inde- 
pendent contractor  a  party  wall,  half  on  the 
defendant's  land  and  half  upon  adjoining 
land;  and  after  it  was  completed  and  accept- 
ed it  fell,  causing  damage  to  the  property 
of  the  adjoining  landowner.  There  was  evi- 
dence that  the  fall  of  the  wall  was  occa- 
sioned by  negligence  in  its  construction.  The 
court  said  that  the  wall  as  constructed  nas 
a  nuisance  "likely  to  do  mischief,"  and  held 
the  defendant  answerable  for  the  damage 
caused  by  its  fall.  To  the  same  cfTect  is 
Corfc  V.  Blossom,  182  Mass.  330,  20  L.  R.  A. 
258,  38  N.  E.  495.  The  instructions  to  the 
jury  allowed  them  to  find  a  verdict  for  the 
plaintiff,  not  upon  the  ground  that  the  chim- 
ney was  a  nuisance  "likely  to  do  mischief," 
but  upon  the  ground  that  the  work  of  repair 
called  for  by  the  contract  was  necessarily  a 
isance,  within  the  rule  stated  in  Woodman 
Metropolitan  R.  Co.  uhi  svpra,  and  other 
nilar  cases.  The  work  called  for  was  the 
repair  of  chimneys.  At  moat,  the  brick 
were  to  be  taken  off  for  a  few  feet,  and  re- 
laid.  The  work  which  was  to  be  done  was 
such  as  would  necessarily  endanger  per- 
I  in  the  street.  It  did  not  involve  throw- 
ing the  brick  into  the  street,  or  causing  or 
allowing  them  to  fall  so  as  to  endanger  per- 
traveling  therein.  It  is  plain  that,  un- 
there  was  negli^nce  in  the  actual  hand- 
ling of  the  brick,  there  could  be  no  injury 
to  the  passing  traveler.  The  case  very  much 
resembles  Pye  v.  FiKBOn,  15S  Mass.  471,  31 
E.  040.  The  plaintiff  in  that  case,  being 
I  tenant  of  a  house,  sued  the  owner  of  an 
adjoining  lot  for  trespasses  alleged  to  have 
been  committed  upon  the  plaintiff's  estate  by 
the  defendant  while  engaged  in  constructing 
a  lnrf;e  building  on  his  lot.  It  appeared 
from  the  testimony  that  the  wall  next  to  the 
plaintiff's  house  was  not  built  on  the  boun- 
dary line,  but  was  seveo-al  inches  from  it,  and 
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that   Uie   Bto^ng   uged   in   building  it   wM 

[•laced  upon  the  inside;  that  the  brick,  when 
Hid,  pressed  out  the  mortar,  which  wau 
then  icraped  off  fay  the  trowels  of  the  ma- 
BonB,  and  some  of  it  dropped  upon  the  plain- 
tiff's land,  upon  ber  rear  windows,  and  upon 
the  clothes  hanging  in  her  back  yard.  At 
the  triaJ  the  presiding  judge  instructed  the 
jury  that,  if  the  dropping  of  the  mortar  was 
irom  the  careleBsnesB  of  the  workmen,  the 
defendant  was  not  liable,  but,  if  it  waa  some- 
thing necesaarily  involved  in  the  building  of 
the  wall,  then  he  might  be  liable;  and  tEeae 
instructiona  were  hi^ld  to  be  correct.  This  is 
not  a  case  where  the  work,  even  if  properly 
done,  creates  a  peril,  unless  guarded  against, 
as  in  the  caeea  relied  upon  oj  tbe  plaintilT. 
The  accident  was  caused  by  the  act  oi  the 
contractor  in  doing  what  it  was  not  neces- 
BBry  for  him  to  do,  what  he  was  not  expect- 
ed to  do,  and  what  he  did  not  intend  to  do. 
If  it  had  been  necessary  for  him  to  topple 
the  chimney  over  into  the  street,  or  to  re- 
move tbe  bricks  1^  letting  them  fall  into  it, 
or  the  contract  had  contemplated  such  ac- 
tion, the  instructions  would  not  have  been 
objectionable;  but,  as  this  waa  not  necessary 
or  intended,  the  work  could  not  be  classed  as 
work  which,  if  properly  done,  was  ordinari- 
ly attended  with  danger  to  the  public.  Tbe 
negligence,  if  any,  was  in  a  mere  detail  of 
the  work.  The  contract  did  not  contemplate 
such  negligence,  and  the  negligent  party  is 


tbe  only  one  to  be  held.  The  case  is  dearly 
distinguishable  from  Woodman  v.  Melropot- 
itan  R.  Co.  149  Mass.  335,  4  L.  R.  A.  213,  21 
N.  £.  482,  and  others  of  a  like  character,  and 
must  be  classed  with  Connert  v.  HmmetitSr 
112  Mass.  96,  and  others  like  it. 

Smith's  circular  was  properly  Excluded. 
His  competency,  even  if  it  was  material,  wa» 
not  in  dispute,  and  the  kind  of  staging  hfr 
advertised  to  use  was  immaterial. 

The  exclusion  of  the  questions  with  refer- 
ence to  the  prior  ailments  of  the  plaintiff 
was  within  toe  discretion  of  tbe  court.  Tb» 
pbysieian  who  had  treated  her  for  them  tea- 
tifled  that  he  did  not  think  there  wa4  any 
reason  U>  believe  that  the;^  ^ere  in  any  ws^ 
connected  with  her  condiuon  after  the  acci- 
dent :  and  although,  aa  stated  by  the  counsel 
for  the  defendant,  that  might  not  be  thC' 
opinion  of  another  physician,  who  was  pres- 
ent at  the  suggestion  of  the  defendant,  to 
bear  the  evidence,  and  although,  in  accord- 
ance with  experience  in  such  matters,  very 
likely  it  would  not  be,  still  the  court  may 
have  concluded  that  he  could  not  assume 
this  contradiction  in  the  expert  testimony 
until  it  actually  occurred,  and  that  upon  tti» 
evidence  before  him  he  was  justified  in  look- 
ing at  the  prior  ailments  as  in  no  way  con- 
nected with  her  condition  at  the  trial,,  and 
therefore  immaterial.  It  doe*  not  appear 
that  in  this  there  was  error. 
Exceptiont  sustained. 
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NATIONAL  CITIZENS'  BANK,  Re»pi., 
Conrad  J.  ERTZ,  Appt. 
( Hlnn ) 

*1«  Whelk  AB  SKreement  la  enteF«d  Into 
betvren  n.  mortBnKOr  ot  chuttels  and 
Ihe  ■iior(BDK»,  that  the  rormer  may  sell 
the  property  for  Ihe  purpose  of  applying  the 
proceeds  In  pajmeoc  of  Che  mortttage  debt,  the 
mortgajcar  Is  constituted  tbe  agent  ol  the 
mort^gee :  and  If.  Id  a  proper  case,  he  rep- 
lesents  or  warrants  tbe  quality  or  condition 
of  the  property  sold,  Ihe  morlRBgH  la  boand 
by  such   representations  end  warreoty. 

S.  If  ancli  iiropEFtr  !■  pnlil  for  br  check 
parsble  to  tbe  niortBBKOr,  who  there- 
apon  lodorses  and  delivers  It  to  the  mort- 
gagw  for  the  purpose  ot  having  the  proceeds 
applied  upon  the  debt,  the  latter  Is  not  a  bona 
fide  bolder  for  value  and  without  notice  ot  tbe 
eqnitles  which  may  have  grown  out  of  tbe 
falsity  of  the  represents tloos  or  failure  of 
the  warranty. 


(April  10,  1 


1.) 


APPEAL  by  defendant  from  an  order  of 
the  Municipal  Court  of  Minneapolis  ov- 
erruling a  motion  for  new  trial  after  verdict 
in  favor  of  plaintiff  in  an  action  against  the 

■Headnotes  by  Collins,  J. 

Note.— On  the  duestlon  of~the  liability  of  a 
mortgsgee  ot  chattels  on  sales  made  by  the 
mortgagor  as  bis  agent,  the  above  case  seemii. 
after  very  careful  search  tor  precedents,  to  be 
ono  ot  flrsl  Impression. 
53  L.  R.  A. 


T  the  amount  diift 


drawer  of  a  check  to  ri 
thereon.     Rmeraed. 

Tbe  facts  are  stated  in  the  opinion. 

Mfiart.  Brady  ft  Robertson,  for  appel- 
lant; 

There  can  be  no  question  but  that  tbe 
Cassidy_  Padcing  Company  was  the  agent  of 
the  plaintiff  in  the  sale  of  these  meats. 

Brackett  v.  Harvey,  SI  N.  Y.  2E1 ;  Turner 
V.  Killian,  12  Neb.  585,  12  N.  W.  101 ;  Day- 
ion  V.  People's  Bav.  Bank.  23  Kan.  421 ; 
Hawkins  v.  Hattinga  Bank,  1  Dill.  483.  Fed, 
Gas-  No.  6.244;  Jones,  Chatt.  Mortg.  181. 

Where  fraud  or  want  of  consideration  i» 
shown,  the  burden  is  then  on  the  plaintiff  to- 
show  that  it  took  the  note  for  value  and 
without  notice  of  the  fraud. 

Bank  of  Montreal  v.  Rickter,  65  Minn. 
3B2,  67  N.  W.  fll ;  MacLaren  v.  Cochran,  M 
Minn.  255,  40  N.  W.  408. 

Tbe  choice  of  the  medium  through  which- 
he  sells  rests  with  the  seller,  and  be  must  as- 
sume tbe  eonsequencea. 

Story,  Agency,  SS  134,  137:  Elwell  y. 
Chamberlain,  2  Bosw.  230 ;  Jfeffifinon  v 
rollmar,  75  Wis.  82,  6  L.  R.  A.  121,  43  N. 
W.  558 :  Renioick  v.  Bancroft,  58  Iowa,  527, 
n  N.  W.  367. 

.Ifr.  ETerett  Moon,  for  respondent; 

The  parties  may.  It  they  wish,  so  draw 
Iheir  chattel  mort^nge  as  to  make  the  mort- 
pngee  the  principal  and  the  mortgagor  th» 
ngent  in  whatever  is  to  be  done  with  th» 
goods. 

Dayton   v.   People's   Sao.  p^nk,  ES  Kao, 

fic 
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4£1  ;  aieaaon  t.  WiUim,  M  Ean.  COO,  26  Pae. 
69S. 

The  ca«eB  cited  by  e.ppe11ant  ihow  nothing 
more  Uurn  that  such  contracts  may  be  given 
rffect  by  law  accordiiig  to  tlieir  terroa. 

Which  party  is  ths  real  principal,  and  the 
limit!  of  the  agency,  and  the  fact  of  any 
agency,  and  the  respectiTe  liabilities  inter 
««  «Dd  with  outaidera,  are  to  be  found  in  the 
facta  of  each  case,  no  two  of  which  are  likely 
to  be  identical. 

The  mortgagor  may  lell  the 


property  by  « 
of  Uie  lien. 


i  the  mortgagee,  clear 


Partridge  t.  Miunetota  A  D.  Elevatttr  Co. 
75  Minn.  496,  76  N.  W.  80. 

Tbia  mere  consent  does  not  make  the  mort- 
gagee  the  principal  in  all  that  tfae  mortgagor 
in  poMeisimi  and  acting  in  his  own  name 
may  happen  to  do  with  the  mortgaged  prop- 
er^, in  the  conduct  of  his  own  btuineu. 

Liddeli  v.  Groin,  53  Tex.  646. 

CoIUaa,  J.,  ddivered  Uie  opinion  of  the 

One  Gauiday,  doing  busineas  in  Uankato, 
Minnesota,  aa  the  Caisiday  Packing  Com- 
pany, waa  indebted  to  plaintiff  in  the  month 
of  December,  1S94,  in  tJie  sum  of  $9,500. 
On  account  of  this  indebtednesB,  Cassiday 
indorsed  and  guaranteed  the  promiaeory 
note  of  one  Johnnon,  payable  to  himself,  for 
the  same  amount,  and  deliTered  it  to  the 
plaintiff.  He  also  executed  a  Inll  of  lale  or 
chattel  mortgage  upon  certain  meats  in  hi« 
poaae^sion  to  secure  the  payment  of  thia 
note,  and  it  was  agreed  between  him  and  the 
plaintiff  that  he  should  have  the  right  to  sell 
the  property  thus  mortgaged,  and  pay  over 
to  tJie  plaintiff  the  moneys  received  from 
Bucb  salea;  tbe  amounts  thereof  to  be  ap- 
plied upon  Johnson's  note.  A  part  of  the 
mortgaged  meats  wera  thereafter  shipped  to 
St  Paul  and  sold  to  defendant,  upon  the 
representationa  and  warranty  of  Casaiday'a 
salesman  that  the  same  were  of  good  quality 
and  in  good  condition.  The  defendant  gave 
hit  check  for  the  amount  agreed  on,  in- 
spected the  meats  at  the  first  opportunity, 
and  found  the  same  spoiled  and  worthless. 
He  thereupon  returned  the  articles  to  Caa- 
•iday,  and  was  advised  that  the  chock  had 
been  sent  to  Mankato,  but  that  it  would  be 
returned  to  him  without  delay.  Cas-iiday 
therenpon  again  sold  the  meats,  and  appro- 
priated the  proceeds  to  bis  own  use.  The 
bank  upon  which  the  check  was  drawn  re- 
fused payment,  and  the  plaintiff,  to  whom 
the  check  bad  been  delivered  in  part  payment 
of  the  Johnson  note,  brought  this  suit  to  re- 
cover the  amount  Judgment  was  ordered 
against  defendant,  and  the  appeal  is  from 
an  order  denying  the  motion  for  a  new  trial. 

It  was  found  by  the  court  below  that  Cas- 
■iday  sold  and  transferred  the  check  to 
plaintiff  tor  a  good  and  valuable  considera- 
tion, and  that  the  plaintiff  was  a  purchaser 
of  the  same  for  value.  The  real  question  is 
whether  the  representations  and  warranty 
made  in  behalf  of  Cassiday  can  be  ascribed 
to  plaintiff,  and  thus  render  the  check  sub- 
ject to  the  equities  which  actually  existed  be- 
fi3L.B.  A. 


tween  Cassiday  and  defendant.  The  salo 
was  made  in  pursuance  of  an  agreement  be- 
tween Cassiday,  mortgagor,  and  plaintiff, 
mortgagee,  that  the  mortgaged  property 
might  be  sold  and  the  proceeds  turned  over 
to  the  latter.  The  >iaIb  and  application  of 
the  proceeds  as  agreed  upon  were  perfectly 
proper,  if  the  parties  saw  fit  to  make  such 
an  agreement.  Its  legal  effect  was  to  sub- 
stitute the  mortgagor.  Cassiday,  as  the  agent 
of  the  mortgagee,  to  do  exactly  what  the 
latter  had  a  right  to  do;  that  is,  to  sell 
the  mortgaged  property,  and  thus  devote  it 
to  the  payment  of  the  mortgage  debt.  It 
waa  really  a  aale  by  the  mortgagee,  and 
legally  was  precisely  as  if  the  mortgagee  had 
taken  poeseasion  and  placed  a  third  person 
in  charge,  as  agent,  to  sell  the  property  and 
account  for  the  proceeds.  Oonkling  v.  B\el- 
ley,  2S  N.  Y.  3H3^  84  Am.  Dec.  348;  Brackett 
V.  Harvey,  91  N.  Y.  221 ;  Dayton  v,  Peoplt't 
aav.  Bank,  23  Kan.  421. 

It  follows  that  the  representations  and 
warranty  made  by  Cassiday's  salesman  as 
to  the  good  quality  and  condition  of  the 
meats  were  binding  upon  the  plaintiff  mort- 
gagee, whose  agent  he  was,  aa  fully  as  if  it 
had  itself  made  the  sale,  with  the  same  rep- 
resentations and  warranty.  Under  the  cir- 
cumstances, the  plaintiff  was  not  and  could 
not  have  been  a  bona  fide  holder  of  the 
check,  for  value,  without  notice  of  the  ex- 
isting equities.  Its  effort  to  collect  the 
amount  in  question  is  simply  an  attempt  tt> 
adopt  a  part  of  the  acts  of  its  agent  (the 
sale  at  a  stipulated  price),  and  to.  repudi- 
ate the  balance  (the  representations  and 
warranty  as  to  quality  and  condition). 

Order  reversed,  and  a  new  trial  granted. 


dtj  of  MINNEAPOLIS  et  al,  ReipU. 

( Utnn ) 

1.  The  eitT  eonnflll  or  KOTeralnv  body 
of  ■  muni  dp  Hilt  7  baa  the  nndonbteA 
iKht  In  Ibe  nerclse  of  tbe  police  power  to 
"  ■  "  ■  tiepboae 


order  the  placlns  ot  tflegraph 
wires  onder  groiina  whenever.  In  the  eierclss 
□t  a  fair  discretion.  It  decides  that  public  In- 
terests require  It  to  be  done  :  but  It  cannot  act 
arbltrarllT  In  tbe  premlsea 
I.     An  opdlBance  of  «  mniif  elval  oorpOF- 

■HeadtiDtea  hj  Lovxlt,  J. 


Note. — Aa  to  power  of  municipal  corporalloii 

telephone  company,  see.  In  Ihls  series.  Hicblgaa 
Teleph.  Co.  V.  6t.  Joseph  (Mich.)  47  L.  R.  A. 
ST. 

As  to  exercise  of  police  power  to  compel  tbe 
placing  of  telegraph  wires  uadergroudd,  see 
Western  D.  Telpg.  Co,  v.  New  York  (C.  C.  8. 
D.  N.  T.)  3  L.  R.  A.  446:  and  American  Bapld 
Teleg.  Co.  v.  Hess  (N.  Y.)  IS  h.  H.  A.  494, 
with   noil!   ■■  to   police  power  over  telegraph 

For  munldpHl  regulation  of  poles  and  wires 
aa  nuisance  In  street,  see  cases  In  not*  to  Btat* 
V.  New  Orleans  Cltf  A  L.  R.  Co.  (La.)  88  L. 
R.  A.  on  page  619. 
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HlHNBtOTA   SoPBRliE   CODKT. 


Ado.. 


stIoD  sn*"*!"*  ii  teleptasne  cMmvasr 
the  rliiht  to  use  ita  stFeetB  for  the  erec- 
tion of  pales  aaS  oTerbFad  Uava.  ander  con- 
ditions as  to  permits  aad  dltectloDS  where 
the  eame  shall  tie  placed,  when  accepted  and 
acted  upcD  br  the  compaii;.  Is  a  contract 
which  the  municipality  cannot  iiDreaaansbly 
or  arbitrarl];  repeal  or  amend  bo  aa  to  Im- 
pair rlxhti  acquired  under  It. 

S.  IVheB  aneh  kb  OPdlB>tne«  kBS  In- 
vited iBveatBieBta  BBd  expcadltBres 
BiBde  1b  Kood  fBltta  and  In  reliance  upon 
It,  the  city  authorities  cannot  arbitrarily  Im- 
pose by  aubiequent  regulations,  withont  necea- 
slty  or  the  demands  of  public  convenience,  ad- 
dltlonaJ  bordena  upon  the  company,  which 
are  clearly  beyond  the  reasonable  exercise  of 
the  police  power. 

4*  iB  thia  caae  bb  ordlBBBce  of  tlic  oItT 
of  MlnBcapolla  oonalrned,  and  htUI,  up- 
on the  tacts  set  forth  In  the  complaint  and 
admitted  by  the  demurrer,  to  conatltute  a 
contract  wltb  the  plaintiff  anthorlilns  Us  nae 
of  gtreeta,  subject  only  to  the  reasonable  and 
necesaary  reEtrlctlons  of  Its  exercise  of  the 
police  power. 

On  rthearine. 

B.  Held,  thBt  snder  the  vcBerBl  Ibwb 
of  tbla  atate  {(lea.  Btat.  1860,  cbap.  84,  | 
2S),  as  amended  by  Gen.  Lawa  ISSl,  chap, 
T8  (Oen.  Stat.  IS'J-t,  |  2<il4),  telepbone  com- 
panies are  Blven  the  right  to  erect  polea  and 
wires  within  the  nrban  ways  and  streets  of 
thia  state,  aa  well  aa  upon  rural  hlKhwaya. 

•I.  ThBt  the  provlilona  At  the  ehBrter 
St  IliBBeBpolla  coBfer  BpoB  thBt  otty 
no  BBlhorlty  to  arbitrarily  order  a  remoyal 
ol  such  pales  and  wires,  but  only  the  tight  to 
regulate  the  placing  of  the  same  In  Ita  streets, 
«nd  to  compel  the  telephone  compaiilei  to  pat 
their  wirei  In  subsurface  condnlta  when  rea- 
■on,  convenience,  or  the  good  govemmsnt  of 
tb*  municipality  reqalrea. 

(Start,  Oh,  J.,  dtnmtt.} 

(Angnat  6,  ISOO.) 

APPEALb;  plainUff  from  kn  order  of  the 
District  Conit  for  Hennepin  Count; 
«ust«iDiDg  a.  demurrer  to  the  complaint  in 
«kn  action  to  restrain  the  enforcement  of 
certain  ordinances  relating  to  telephone 
wires  in  the  streets  o{  the  defendant  citj, 
Jte^/ersed. 

The  facts  are  stated  in  the  opinion. 

Metsre.  D.  F.  Horgna,  A.  H,  Noyea, 
And  Qeorse  D.  Entery,  for  appellant; 

Under  the  statutes  there  is  a  lurect  grant 
to  plaintiff  of  power  from  the  legislature  to 
be  a  corporation  and  to  do  a  telephone  busi- 
ness, and  to  use  and  occupy  the  highways  in 
the  state  for  its  corporate  purposes,  subject 
only  to  the  condition  that  ita  use  of  the 
same  shall  be  so  ordered  as  not  to  interfere 
with  the  safety  or  convenience  of  ordinary 
travel  over  said  highways. 

The  term  "highways"  includes  the  streets 
of  incorporated  cities. 

Cmcinnati  Inclined  Plane  R.  Co.  t.  City 
A  SiOiuThan  Teleg.  Atao.  48  Ohio  St.  390, 
12  L.  R.  A.  634,  27  N.  E.  S90;  Cater  v. 
Norlhicealem  Teleph.  Erch.  Co.  60  Minn. 
63B,  28  L.  R.  A.  310,  fi3  N.  W.  111. 

TTie  term  "highway"  is  the  generic  term 
for  all  kinds  of  public  nays,  including  coun- 
ty and  township  roads,  streets,  and  alleys. 
63  L.  R.  A. 


Elliott,  Roads  t  Streets,  chap.  1;  Braoe 
V.  New  York  C.  R.  Co.  27  N.  Y.  269;  Slate 
v.  Moriarty,  74  Ind.  KM;  PeopUs  v,  Loekf- 
elm,  102  N.  Y.  1,  5  N.  £.  783;  Btatt  v.  Ber- 
detta,  73  Ind.  135,  38  Am.  Rep.  113;  Re»- 
publico  T.  Arnold,  3  Yeates,  422;  Reed  v. 
Erie,  79  Pa.  34S;  Samlin  v.  Noririch,  40 
Conn.  25;  Detroit  t.  Corey,  9  Mich.  146,  80 
Am.  Dec.  78;  Cincinnati  v.  Cameron,  33 
Ohio  SL  3Q7i  Slate,  Htidton  Telepk.  Co., 
Prosecutor,  v.  Jertey  Cily,  49  N.  J.  L.  303, 
60  Am.  Rep.  619,  8  Atl.  123;  IPicconain 
TeUph.  Co.  V.  Qakkosh,  82  Wis.  32,  21  N.  W. 
828;  Krueger  v.  H'iscofisin  Telcph.  Co.  106 
Wis.  96,  50  L.  E.  A.  208,  81  N.  W.  1044; 
Marahfifld  v.  Wisconsin  Tcleph.  Co.  102 
Wis.  604,  44  L.  R.  A.  566,  73  N.  W.  736; 
Re  Road  from  Fitmr-ater  Street,  4  Serg.  A 
R.  106;  StormfcUe  v.  Manor  Tvmp.  Co.  13 
Pa.  655;  Re  Hharetfa  Road,  8  Pa.  89;  Tay- 
lor V.  Portamouth,  K.  A  Y.  Street  R.  Co.  91 
Me.  193,  39  Atl.  560;  Diekey  v.  ifaine 
Tele^.  Oo.  46  Me.  483;  Angell,  Highways, 
3d  ed.  fS  2  e(  leq.j  Detroit  v.  Blaektby,  21 
Mich.  106,  4  Am.  Rep.  450;  People  v.  Jaek- 
aon,  7  Mich.  446,  74  Am.  Dec.  720;  am-iral 
ElectHo  R.  Co.  v.  Chicago  d  W.  I.  R.  Go. 
184  lit.  SB8,  56  N.  E.  963;  Cox  v.  LoaUuille, 
N.  A.  d  C.  R.  Co.  48  Ind.  182;  Indianapolis 
T.  Croaa,  1  Ind.  B;  Connw  v.  ilev>  Albany,  1 
Blackf.  43;  Slate  v.  UatKiat,  21  Ind.  277; 
Com.  V.  Boaton,  B.  d  O.  £.  Co.  135  Mass. 
550;  Pierce  v.  Drew,  136  Ma^.  75,  49  Am. 
Rep.  T ;  £I^eIt  v.  StiUioater  Street  B.  Co.  53 
Minn.  68,  55  N.  W.  116;  Carii  v.  Stillwater 
Street  R.  d  Tranafer  Co.  28  Minn.  375,  41 
Am.  Rep.  290,  10  N.  W.  203;  Hall  v.  Bt. 
Paul,  66  Minn.  428,  67  N.  W.  928;  State  v. 
Waddell,  49  Minn.  500,  52  N.  W.  213;  Ma- 
gee  V.  Overehiner,  150  Ind.  127,  40  L.  Jt  A. 
370,  49  N.  E.  951. 

liie  city  has  no  proprietary  interest  in  the 
highways  within  its  limits;  they  belong  t 


hie  rules  and  regulations  to  govern  their 
use  by  those  having  the  right  to  such  use. 

2  Dill.  Mun.  Corp.  f  656;  Keasbey,  Elec- 
tric Wiree,  2d  ed.  3  37. 

The  legislature,  having  full  and  para- 
mount authority  over  all  Uie  highways  with- 
in the  state,  may  restrict  the  general  public 
use  by  grajiting  a  right  to  erect  polea  and 
other  obstructions  in  the  highways,  without 
the  permission  of  the  local  authorities;  or 
it  may  delegate  to  the  municipalities  au- 
thority to  make  such  grant;  or  it 
may  grant  to  eucli  municipalities  only 
the  power  of  regulation  or  control  over  the 
manner  of  using  such  grant. 

Jersey  City  Oos  Co.  v.  Dwight,  2B  N.  J. 
Eq.  242;  State,  Montgomery,  Proaccutor,  v. 
Trenton,  36  N.  J.  L.  79 ;  Cater  v.  Northweel- 
em  Teleph.  Etceh.  Co.  60  Minn.  639,  26  L. 
R.  A.  310,  63  N.  W.  Ill;  Michigan  Telepk. 
Co.  V.  Benton  Harbor,  121  Mich.  612,  47  L. 
R.  A.  104,  SO  N.  W.  388. 

This  police  authority  is  not  »  despotie 

Sower  that  may  be  exercised  without  a  Buf- 
cient  purpose. 
Bur2inyJon  v.  ffurlin^tofi  BtrMt  B.  00.49 


uoo.' 


NoHTHwurrBUM  Tki^phohs  ExoHAKaa  Co.  t.  HiNnEAPoui. 
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lowm,  144,  31  Am.  Rep.  146;  EnUott,  Kokda 
A  StreeU,  58-60. 

Erezj  grant  of  right  by  the  MTereign  U 
•nbject  to  tha  police  pover  of  the  atate,  but 
what  accepted  and  acted  upon  luch  grant 
'  ■  a  contract,  and,  except  for  the  ex- 


Federal  Constitutioua. 

Citixeng-  Btreet  R.  Co.  t.  Uemphii,  S3 
Fed.  732 ;  Wtaconnn  Teleph.  Co.  r.  Oahkoth, 
fiE  Wi«.  32,  21  N.  W.  628;  Michigan  TeUph. 
Co.  T.  Benton  Harbitr,  121  Mich.  312,  47  L. 
R.  A.  104,  80  N.  W.  388;  fitwetw  t.  Mat- 
kegtm.  Ill  Mich.  72,  36  L.  E.  A.  777,  69  N. 
W.  22?;  State  v.  Aaoiiuitoit,  U  Mo.  App. 
214. 

'nie  use  of  a  highway  for  tlie  placing 
Uia-ein  of  telephone  polee  is  a  "proper  etreet 
uee." 

Cater  v.  jrorthicesfern  Teleph.  BaoK  Co. 
«0  Minn.  539,  28  L.  B.  A.  310,  6S  N.  W.  Ill; 
NeioeU  t.  Miimeapolit,  L.  d  M.  R.  Oo.  36 
IQnn.  112,  69  Am.  Sep.  303  27  N.  W,  839; 
State  em  rtl.  St.  Louis  TJndarground  Serv- 
ice Co.  T.  Marphv,  134  Mo.  E4S,  34  L.  R.  A. 
369,  31  S.  W.  784,  34  S.  W.  61,  35  8.  W. 
1132;  Lake  View  v.  Rote  Bill  Cemetery  Go. 
70  III.  191,  22  Am.  Rep.  71;  Miohignn 
Teleph.  Co.  t.  £1.  Joseph.  121  Mich.  602.  47 
L.  R.  A.  87,  80  N.  W.  386;  People  v.  Eaton, 
100  Mich.  208,  24  L.  R.  A.  721,  ;i9  N.  W. 
145;  People  V.  Kiivck,  07  Mich.  538,  35  N. 
W.  167;  Coc^ey,  Conat.  Lim.  688;  Keasbef, 
Electric  Wirea,  2d  ed.  (  46;  Washington 
Bridge  Co.  T.  State  ea  rel.  Colbom,  IS 
0»m.  63;  People  v.  Jaekeon  4  M.  PI.  Road 
Oo.  9  Mich.  307. 

To  prohibit  the  extemiion  of  appellant's 
^item  in  the  only  practical  manner,  forbid 
uid  prerent  the  repair  and  maintenance  of 
existing  linu,  and  require  their  remoral  as 
already  erected,  ia  not  the  reasonable  and 
lawfol  BxeTCise  of  police  power,  but  1b  abso- 
luto  conOacation  of  appellant'e  property 
and  a  aerious  and  unlawful  impairment  of 
ita  vested  rights. 

Chicago  t.  fletaher,  183  J\\.  104,  48  L.  R. 
A,  281,  56  N.  E,  707;  Evieon  v.  Chicago, 
St.  P.  il.  &  0.  R.  Co.  40  Minn.  376,  11  L.  R. 
A.  434,  48  N.  W.  6;  Toledo,  W.  &  W.  R.  Co. 
T.  Jaekvy^Oe,  07  111.  37,  16  Am.  Rep.  Oil; 
State  T.  Ciw:ago,  II.  A  St.  P.  R.  Oo.  68  Minn. 
381,  38  L.  R.  A.  672,  71  N.  W.  400. 

The  grant  by  the  legislature  of  the  rieht 
to  Dae  "public  roads  and  highways  within 
the  state,"  the  consent  of  the  city  by  its  or- 
dinance of  January  24,  1883,  the  acceptance 
thereof  by  appellant,  and  ite  investment  of 
la»»  e^ital  in  establishing  Ita  telephone 
cxcnaoge  mtem  throughout  the  city  in 
rdianoe  thereon, — constitute  a  contract 
which  Mlther  the  state  nor  the  municipali- 
ty can  impair  or  destroy. 

ne  consideration  for  the  grant  ccHisUts 
In  the  public  duty  wliich  the  oompany  as- 
ninee,  the  expected  benefits  to  be  enjoyed 
by  tbe  puUio  from  the  exercise  of  the  fran- 
dilse,  ud  the  power  of  legislative  control 
tfrer  tbe  corporals  prtqterty  and  its  uses. 

Cool^,  Const.  Lim.  Cth  ed.  |  337 ;  Coaet- 
Line  B.  Oo.  t.  Savannah,  30  Fed.  649;  The 
S3  L.  B.  A.  12 


Binghamton  Bridge  S  Wall.  79,  tib  mom. 
Chenango  Bridge  Co.  v.  Bingkamton  Bridge 

00.  18  L.  ed.  142;  TomHtuon  v.  Jm- 
rap,  IS  Wall.  454,  21  L.  ed.  £04; 
Borne  of  the  Friendleet  v.  Rouse,  8 
WaU.  430,  19  II.  ed.  496;  Boakett  y.  State, 
lOG  Ind.  260,  66  Am.  Rep.  201,  6  N.  E.  178; 
Central  D.  Teleph.  Co.  v,  Bradbury,  108  ind. 

1,  6  N.  E.  721 ;  Ashland  v.  Wheeler,  8B  Wis. 
607,  60  N.  W.  818;  4  Tbomp.  Corp.  i  6388; 
Btepene  v.  Muskegon,  111  Mich.  72,  38  L. 
R.  A.  777,  OB  N.  W.  227 ;  Com.  v.  Proprie- 
tors of  New  Bedford  Bridge,  2  Gray,  330. 

In  granting  to  the  appelant  the  right  to 
use  ita  streets  so  far  as  it  possessed  the 
power  to  do  so,  and  thus  furnishing  to  its 
citiiens  the  conveniences  of  inter^communi- 


It  can  never  surrender  those  legislative  pow- 
ers of  government  with  which  it  has  Men 
clothed,  yet,  in  the  exercise  of  Its  budneH 
powers,  it  may  be  bound  aa  firmly  and  Ir- 
revocably as  an  individual  or  a  private  cor- 
poration. 

Illinois  Trust  4  Bav.  Bank  v,  Arkansas 
Cits.  34  ^-  ^  ^-  SIS,  22  G.  0.  A.  171,  40 
U.  S.  App.  257,  76  Fed.  871;  national 
Foundry  i  Pipe  Works  v,  Oeonto  Water 
Co.  52  Fed.  34;  Indianapolis  t.  Indianapolis 
Qaslight  d  Coke  Co.  66  Ind.  396;  Neto  York 
V.  Second  Ave.  R.  Co.  32  N.  Y.  261 ;  Safety 
Insulated  Wire  £  Cable  Co.  v.  Baltimore, 
13  C.  0.  A.  376.  25  U.  B.  App.  160,  08  Fed. 
140;  San  Francisoo  Oat  Co,  T.BtM  Franoiaeo, 
9  Cal.  409;  Cincinnati  v.  Cameron,  33  Ohio 
St.  367 1  Lloyd  v.  Sew  York.  6  N.  Y.  360,  66 
Am.  Dec.  347 ;  Cirord  L.  Ins.  Go.  v.  Phila- 
delphia, 88  Pa.  304 ;  Wagner  v.  Rock  Island, 
146  III.  139,  21  L.  R.  A.  619,  34  N.  E,  548; 
Fincefutes  t.  Citizens'  Gas  Light  Co.  13S 
Ind.  114,  16  L.  R.  A.  486,  31  K  E.  677; 
yew  Ortean*  Qaslight  Co.  v.  neto  Orleans, 
42  La.  Ann.  188,  7  So.  660;  CunninjiAom  v. 
Cleveland,  39  C.  G.  A.  211,  98  Fed.  663; 
Walla  Walla  v.  Walla  Walla  Water  Co.  178 
U.  S.  I,  43  L.  ed.  341,  19  Sup.  Gt.  Rep.  77; 
Hunger  v.  St,  Paul,  67  Minn.  9,  58  N.  W. 
601 ;  Cater  7.  Northtoestem  Teleph.  EmK 
Co.  60  Minn.  539,  28  L.  R.  A.  310,  63  N,  W. 
Ill;  Detroit  Oitieemf  Street  R.  Go.  v.  De- 
troit, 26  L.  R.  A.  667,  12  C.  a  A.  366,  22  U. 
B.  App.  670.  64  Fed.  628. 

The  powers  of  tbe  council  consist  of  the 
general  powers 'to  "have  the  care,  iupervi- 
Bion,  and  control  of  all  highways,  streets, 
allq^,  public  squares,  and  grounds  within 
the  limita  of  the  dty."  They  undoubtedly 
Include  the  power  to  consent  to  and  to  regu- 
late, for  the  safety  and  convenience  of  the 
citizens,  all  proper  "street  uses."  Thvj  do 
not  include  the  power  to  grant  any  fran- 
chise, but  only  to  regulate  the  use  and  en- 
joyment of  such  as  may  cwne  witlun  the 
purview  of  these  provisions. 

EllioU,  Roads  &  StreeU,  p.  333;  Balti- 
more Trust  d  Ouarantee  Co.  v.  Baltimore, 
64  Fed.  153;  AtcAison  Street  R.  Co.  v.  Mis- 
souri P.  R.  Co.  31  Kan.  660,  3  Pac.  264; 
8t.  Louis  V.  BeU  Teleph.  Co.  06  Mo.  623,  2 
L.  R.  A.  27S,  10  S.  W.  197;  .7ulia  Bldg. 
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ADD  , 


Atto.  V.  Bell  T«tepk.  Oo.  %  Mo.  258,  97  Am. 
Rep.  398. 

The  city,  having  Induced  and  permitted 
the  appellant  to  go  on  from  daj  to  day.  and 
erect  its  plant  and  expend  Urge  BUms  of 
money  upon  the  mutual  undcrBtanding 
that  it  had  such  a  franchise,  and  having  as- 
sumed, under  the  authority  given  by  the 
aet  of  1893,  to  direct  and  control  the  ap- 
pellant in  the  exercise  of  these  recogni^wd 
and  existiiu;  rights,  cannot  now  deny  the 
validity  and  existence  of  that  franchise  and 
those  rights. 

Nath  V.  Lotpry,  37  Minn.  264,  33  N.  W. 
78";  Chesapeake  d  P.  Teleph.  Cth  t.  Balti- 
more, 89  Md.  089,  43  Atl.  7K8,  44  At).  1033 ; 
Cooley,  Const.  Lim.  4th  ed.  474;  Baltimore 
i  P.  R.  Co.  V.  Reaney,  42  Md.  131;  O'Brian 
T.  Baltimore  County  Camra.  61  Mi.  24; 
State  ea  rel.  Atty.  Oen.  v.  Miller,  66  Mo. 
342;  Ashland  v.  Wheeler,  88  Wis.  814,  60 
N.  W.  818;  McHillcn  v.  Boylea,  6  Iowa, 
310;  Boom  County  v,  Burlington  rf  .U.  Blu- 
er «.  Co.  130  U.S.  603,  311  L.  ed.  322,  U  Sup. 
Ot.  Bep.  087;  Bfate  v.  Torinus,  26  Minn.  1, 
37  Am.  Rep.  393,  40  N.  W.  259;  Utate  v. 
Delfes,  45  La.  Ann.  6SS,  12  So.  841. 

The  statute,  ordinance,  and  acceptance 
CMistitute  a  contract,  and  ordinances  which 
impair  its  obligation  or  rights  vested  there- 
under contravene  the  state  and  Federal 
Constitutions,  and  are  void. 

Cleveland  City  R.  Co.  v.  Cleveland,  94 
Fed.  385;  Cincinnati  i*  B.  R.  Co.  v.  Carth- 
age, 36  Ohio  St.  634;  City  R.  Co.  \.  Citizens' 
Street  R.  Co.  160  U.  8.  667,  41  L.  ed.  1117, 
17  Sup.  Ct.  Rep.  053;  CkeB.i}.eake  d  P. 
Teleph.  Co.  v.  BaZlimore,  80  MJ.  680,  43  Atl. 
784,  44  Atl,  1033;  New  Orhana  v.  Great 
Bimtiem  Teleph.  *  Telcg.  Co.  40  La,  Ann. 
41,  3  So.  633;  Burlington  v.  Burlington 
Street  R.  Co.  40  Iowa.'  144,  31  Am.  Itep. 
146;  Com.  v.  Boston,  07  Mass.  555;  Stale, 
ffi«i«on  Teleph.  Co.,  Prosecutor,  v.  Jersey 
City,  49  N.  J.  L.  303,  fiO  Am.  Rep.  819,  8 
Atl.  123;  People  ex  rrl.  Woodhaven  Gaslight 
Co.  V.  Deehan,  153  N.  Y.  528,  47  N.  K.  787 ; 
Suburban  Eleetrie  Light  <l  Power  Co.  v. 
Boat  Orange  Tiop.  (N.  J.  Eq.)  41  Atl.  865; 
Wealem  17.  TeUg.  Co.  v.  Syracuse,  24  Misc. 
338,  63  N.  Y.  Supp.  690;  Wilmington  d  W. 
R.  Co.  -r.  Reid,  13  Wall.  Z04,  20  L.  ed.  668 ; 
Baltimore  Trust  d  Ouaranfee  Oo.  v.  Saift- 
more,  64  Fed,  159 ;  CenCi-al  Trust  Co.  v.  Cit- 
itena'  Street  B.  Co.  80  Jed.  218;  Penn 
Mut.  h.  Ins.  Co.  V.  Austin,  168  U.  S.  694, 
42  L.  ed.  830,  18  Sup.  Ct.  Rep.  223;  Stev- 
ens V.  Muskegon,  111  Mich,  72,  38  L.  R.  A. 
777,  69  N.  W.  227. 

Extensive  as  the  police  power  is,  it  must 
be  conceded  that  any  act  by  the  common 
council  in  restraint  of  the  use  of  property, 
which  is  in  fact  not  an  exerdse  of  the  po- 
lice power,  but  a  capricious  invasion  of 
private  rights.  Is  unconstitutiiHial  and 
void. 

State  V.  Addington,  IE  Mo.  App.  214; 
Com.  V.  Baoon,  13  Bush,  210,  26  Am.  Rep. 
189;  Saginaw  v.  Stoift  Electrio  Light  Co. 
113  IBch.  660,  72  N.  W.  6;  Hif.higan  Teleph. 
Co.  V.  St.  Joseph,  121  Mich.  602,  47  L.  R.  A. 
87,  80  M.  W.  383;  Grand  Rapids  v.  Orand 
03  U  B.  A. 


Rapidi  Eydraulic  Co.  66  Mich.  600,  33  IT. 
W.  749;  Herak^ld  v.  Rocky  Mountain  BeU 
Teleph.  Co.  12  Mont.  102,  20  Pac.  883 ;  Ar- 
eata V.  .Areola  d  M.  River  R.  Co.  92  Cal. 
639,  28  Pac.  676;  Bast  Louisiana  R.  Co.  v. 
Hew  Orleans,  46  La.  Ann.  526,  15  So.  l&7-i 
Levis  V.  tiewton,  76  Fed.  884 ;  HasX  v.  Low 
ry,  37  Minn.  261,  33  N.  W.  787;  .Veic  lorfc 
V.  Setond  Ave.  R.  Co.  32  N.  Y.  272;  People 
V.  O'Brien,  111  N.  Y.  1,  2  L.  R,  A.  255,  18  N. 
E.  892;  Louisville  Gas  Co.  v.  Citizens'  Gas- 
light Co.  115  U.  S.  883,  29  L.  ed.  510,  6  Sup. 
Ct.  Rep.  265;  Neie  Orleans  Waleruorks  Co. 
V.  hirers,  IIS  U.  S.  674,  20  L.  ed.  525,  ft 
Sup.  Ct.  Eep.  273 ;  Chicago,  M.  d  Bt.  P.  R. 
Co.  v.  tfinnesoto  0.  R.  Co.  4  McCrary,  008, 
14  Fed.  630;  Ouincy  v.  Ball,  106  UL  337; 
Highland  Park  v.  Detroit  d  B.  PI.  Roai 
Co.  06  Mich.  489,  59  N.  W.  362;  Bt.  Loui» 
V.  Western  V.  Teleg.  Co.  63  Fed.  83;  Detroit 
v.  Detroit  d  B.  PI.  Road  Co.  43  Mich.  140, 
5  N.  W.  275;  St.  Tammany  Waterworks 
Co.  V.  }/eu)  Orleans  Walencorks  Co.  120  U. 
S.  64,  30  L.  ed.  563,  7  Sup.  CL  Rep.  405; 
Milhau  V.  Sharp,  27  N.  Y.  622,  84  Am.  Dec. 
314;  Com.  v.  Erie  d  W.  Transp.  Co.  107  Pa. 
112;  Washington  Bridye  Co.  v.  State,  IS 
Conn.  63;  Rutland  Eleetrie  Light  Co.  v. 
Marble  City  Eleetrie  Light  Co.  65  Vt.  377, 
20  L.  R.  A,  821,  26  Atl.  635;  Chicago  Gen- 
eral R.  Co.  V.  Chicago  City  R.  Co.  62  III. 
App.  523;  Dwitier  v.  Denner  City  Cable  R. 
Co.  22  Colo.  565,  46  Pac.  430;  A^ioa  v. 
Knoirville,  70  Fed.  730;  Summit  Tu^.  v. 
New  York  &  N.  J.  Teleph.  Oo.  57  N.  J.  Eq. 
123,  41  Atl.  146;  fiovelman  v.  Eansae  Citj^ 
Horse  R.  Co.  79  Mo.  642;  Com.  v.  Proprie- 
tors of  New  Bedford  Bridge,  2  Gray,  339 ; 
Baltimore  Trust  &  Qwtrantee  Co.  v.  Balti- 
more, 64  Fed.  163;  Citisena'  Street  R.  Co. 
v.  Memphis,  53  Fed.  732;  Michigan  Teleph. 
Co.  V.  Charlotte,  03  Fed.  11;  Citizens'  Wa- 
ter Co.  V.  Bridgeport  Hydraulie  Co.  55  Conn. 
1,  10  Atl.  170;  Proprietors  of  Piscataqua 
Bridge  v.  New  Bampshire  Bridge,  7  N.  H. 
35;  Wisconsin  Teleph.  Co.  v.  Oshkosh,  62 
Wis.  32,  21  N.  W.  828;  Williamaport  Pass. 
B.  Co.  V.  Wtlliamsporf,  120  Pa.  1,  13  Atl. 
496;  Clarfcabur^  £Ieotrio  Light  Co.  v. 
Clarksburg,  47  W-  Va.  739,  60  L.  R.  A.  142, 
35  S.  E.  094. 

Municipal  ordiuanoee  passed  by  virtue  of 
either  express  or  implied  power  must  be 
reasonable,  consonant  with  the  general  pow- 
ers and  purposes  of  the  corporation,  and  not 
inconsistent  with  the  laws  or  policy  of  the 
state. 

Bury  v.  Chicago,  R.  I.  d  P.  R.  Co.  M 
Iowa,  106,  57  N.  W.  680:  A'lTison  v.  Chicago, 
Bt.  P.  M.  d  0.  R.  Co.  46  Minn.  370,  11  L. 
R.  A.  434,  48  N.  W.  6;  Tarkio  v.  Cook,  ]2I> 
Mo.  1,  25  S.  W.  202;  Anderson  v.  Welliny- 
ton.  40  Kan.  173,  2  L.  R.  A.  110,  19  Pac. 
719;  ife  Fra««e,  63  Mich.  398,  30  N.  W. 
72. 

Municipalities  have  no  power  to  repeal, 
directly  or  indirectly,  the  laws  of  the  state, 
and  their  legislation  must  accord  with  the 
policy  of  the  lejjii^lation  of  the  state. 

Horr  ft  B.  Mun.  Pol.  Ord.  i  88 1  McFar- 
lane  v.  Chicago.  186  III.  242.  57  M.  E.  12; 
Red  Wing  v.  C'Jiicayo,  M.  d  St.   P.  R.  Oo. 
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1i  Minn.  840,  75  N.  W.  223 ;  Slate  v.  Ham- 
mond, 40  Minn.  43,  41  N.  W.  243;  Orem  t. 
Biulem  B.  Co.  52  Minn.  79,  63  N.  W.  808. 

The  ordinances  in  queRtion  lay  an  unnec- 
essary and  unreasonable  obstruction  and 
burden   upon  interstate  commerce. 

Western  V.  Teleg.  Go.  v.  Alabama  State 
Bd.  of  Assetgrnent,  132  U.  S.  472,  aitl}.  nom. 
Weatem  U.  Teleg.  Co.  v.  Seay,  33  L.  ed. 
409,  2  InUrs.  Com.  Rep.  72U,  10  Sup.  Ct. 
Sep.  161 ;  Minn.  Gen.  Stut.  1394,  S 
2835 ;  Leloup  v.  Port  of  MobiU;  127 
U.  S.  640,  32  L.  ed.  311,  8  Sup.  Vt. 
Rep.  1380;  Weatem  V.  Teleg.  Co.  v.  Pendle- 
ton, 122  U.  S.  347,  30  L.  ed.  1187,  7  Sup.  Ct. 
Rep.  1126;  W««tem  V.  Teleg.  Co.  v.  Texas, 
105  U.  a.  460,  26  L.  ed.  1067;  Pen»acolo 
TeUg.  Co.  v.  Weaiern  V.  Teleg.  Co.  B8  U.  S. 
1,  24  L.  ed.  708;  Mercantile  Trait  Co.  v. 
Atlantic  &  P.  R.  Co.  63  Fed.  513;  Moore  v. 
Eufaula.  B7  Ala.  670,  11  So.  921;  American 

D.  Teleg.  Co.  v.  Wegtern  V.  Teleg.  Co.  67 
Ata.  26,  42  Am.  Rep.  60;  Ban  Francitco  t. 
Western  U.  Teleg.  Co.  96  Cal.  140,  17  I^  R. 
A.  301,  31  Pae.  10;  Central  V.  Teleph.  Co. 
V.  State  em  rel.  Pallet/,  118  Ind.  1»4,  19  N. 

E.  6D4;  Chicago  d  A.  Bridge  Co.  v.  Pacific 
Mut.  Teleg.  Co.  36  Kan.  113,  12  Pac.  535; 
ITnion  Trvat  Co.  v.  Atchiton,  T.  d  B.  F.  S. 
Co.  8  N.  M.  32B,  43  Pac.  701 ;  Wettem  U. 
Teleg.  Co.  v.  Atlantic  d  P.  Statea  Teleg.  Co. 
5  Nev.  106;  Be  Penntylvania  Teleph.  Co.  48 
N.  J.  Eq.  91,  20  Atl.  846;  Weatem  V.  Teleg. 
Co.  V.  Tyier,  90  Va.  297,  4  Inters.  Com. 
Rep.  481,  18  S.  E.  280;  Pensacola  Teleg.  Co. 
T.  Weatem  U.  Teleg.  Go.  2  Woods,  643,  Fed. 
Cae.  No.  10,960;  Ratterman  v.  Western  U. 
Teleg.  Co.  127  U.  S.  411,  32  L.  ed.  229,  2 
Inters-.Com.  Rep.  59,  8  Sup.  Ct.  Rep.  1127; 
Philadelphia  v.  ffesiern  U.  Teleg.  Go.  2  In- 
ters. Com.  Hep.  728.  40  Fed.  615;  Ea  parte 
Kitffer,  40  Fed.  3BB. 

The  ordinance,  without  limitation,  rests 
incil  power  to  exercise 


power    renders    an    ordinance    illegal    and 

iJe  Fraeee,  63  Mich.  396,  30  N.  W.  72; 
Brand  Rapyda  v.  Grand  Rapida  Hydraulia 
Co.  66  Mich.  606,  33  N.  W.  749;  People  ae 
rel.  Maybury  v.  Mutual  Gaslight  Co.  38 
Mich.  154;  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  30  L.  ed.  220,  0  Sup.  a.  Rep.  1064; 
Slate  V.  Makner,  43  La.  Ann.  496,  9  So.  480; 
State  T.  Dvbarry,  44  La.  Ann.  1117,  11  So. 
718;  Biehmond  v.  Dudley,  120  Ind.  112,  13 
L.  R.  A.  587,  28  N.  E.  312;  Barthet  v.  Sew 
Orleans,  24  Fed.  563;  Cicero  Lumber  Co.  v. 
Cicero.  170  III.  B,  42  L.  R.  A.  606,  51  N.  E. 
758;  Besaoniea  v.  Indianapolia,  71  Ind.  189; 
Plynaatk  v.  Schultkeis,  135  Ind.  339,  35 
N.  E.  12;  Stale  v.  Finch,  78  Minn.  118,  4(1 
L.  R.  A.  437,  80  N.  W.  856. 

Mr.  Fnutk  Henlr,  for  respondents: 
Section  2641  does  not  applj  to  the  streets, 
allejs,  and  public  grounds  of  a  municipal- 
ity, but  is  limited  in  its  operations  to  rural 
roads  and  higliways  in  the  state.  If  the 
le^alatiire  had  intended  to  include  streets 
it  would  hare  so  expressed  its  intention  In 


tbe& 


cases  Is  tliat  it  shall  he  most  strongly 
against  the  corporation. 

yorthteestem  Fertilising  Co.  t.  Bydt 
Park,  07  U.  S.  659,  24  L.  ed.  1036;  Long  t. 
Duluth,  48  Minn.  280,  51  N.  W.  913. 

Even  where  the  words  "highways  or 
roads"  are  not  defined  by  statute  the  same 
as  they  are  by  our  statute,  the  courts  have 
uniformly  held  that  the;  have  reference, 
and  are  applicable,  only  to  rural  ways;  and, 
unless  the  intontion  is  clearly  expressed  in 
the  law  itself,  or  is  necessarily  inferablfl 
from  the  scope  of  the  statute,  to  include 
urban  ways,  they  will  be  restricted  to  their 
usual  and  common  meaning  as  applying 
only  to  rural  ways. 

Be  Woolaey,  96  N.  Y.  133;  Weinokie  v. 
Keie  York  C.  d  H.  R.  B.  Co.  39  N.  Y.  S.  R. 
684.  15  N.  Y.  Supp.  689;  Vanderkar  v. 
Bensselaer  d  B.  B.  Co.  13  Barb.  390; 
Parker  v.  Rensaelaer  d  S.  R.  Co.  10  Barb. 
319;  Hexple  v.  East  Porlland,  13  Or.  97,  8 
Pac  907;  Cleaves  v.  Jordan,  34  Me.  9; 
Waterford  t.  Owford  County  Oomrs.  59  Me. 
450;  Huddelston  v.  Eugene  (Or.)  1  Mun. 
Corp.  Cbs.  334,  note;  Richmond  v.  South- 
em  Bell  Teleph.  d  Teleg.  Co.  174  U.  8.  778, 
43  L.  ad.  1169,  IS  Sup.  a.  Rep.  778;  Vtica 
V.  Vtioa  Teleph.  Co.  24  App.  Div.  361,  48 
N.  Y.  Supp.  916;  Monongaheta  v.  JfononsfO- 
hela  electric  Light  Co.  12  Pa.  Co.  Ct.  S29; 
Philadelphia  v.  Westem  V.  Teleg.  Co.  11 
Phila.  327;  Hewett  v,  Wettem  U.  Teleg.  Co. 
4  Mackey,  424;  Mutual  V.  Teleg.  Go.  T. 
Chicago,  11  Bias.  536,  16  Fed.  309. 

The  legislature  cannot  irrevocably  limit 
or  control  the  legislative  action  of  its  sue- 

Mvnn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Brick  Presby.  Church  v.  Neuj  York,  6 
Cow.  538;  Stone  v.  Miasiasippi,  101  U.  S. 
816,  26  L.  ed.  1080;  Wabasha  R.  Co.  v.  De- 
fiance, 187  U.  S.  8B,  42  L.  ed.  87,  17  Sup.  a. 
Rep.  748;  Chicago,  B.  d  Q.  R.  Co.  v. 
Nebraska  cm  rel.  Omaha,  170  U.  S.  57,  42 
L.  ed.  948,  18  Sup.  Ct.  Rep.  513;  People  v. 
Budd,  117  N.  y.  1,  5  L.  B.  A.  669,  22  N.  E. 
670;  Sinking  Fund  Cosm,  99  U.  8.  700. 
sub  nom.  Union  P.  R.  Co.  v.  United  Stales, 
25  L.  ed.  466;  Spring  Volleu  Waterworks 
V.  Sohottler,  110  U.  S.  347,  28  L.  ed.  173,  4 
Sup.  Ct.  Rep.  48;  Wabash,  81.  L.  d  P.  R. 
Co.  V.  IllinoU,  118  U.  S.  667,  30  L.  ed.  244, 
I  Inters.  Com.  Rep.  31.  7  Sup.  Ct.  Rep.  4: 
Dow  V.  Beidelman,  126  U.  S.  080,  31  I.,  ed. 
841,  2  Inters.  Com.  Rep.  66,  8  Sup.  Ct.  Rep. 
1028;  Chicago,  M.  d  St.  P.  R.  Co.  t.  Jfin- 
neaota,  134  U.  S.  418,  33  L.  ed.  970,  3  In- 
ters. Com.  Rep.  209,  10  Sup.  Ct  Rep.  462, 
702. 

A  municipal  corporation  has  no  proprie- 
tary rights  in  the  streets,  levees  or  other 
public  grounds  within  its  limits. 

A  grant  of  power  to  a  city  to  grant  any 
privileges  or  rights  in  streets  or  other  pub- 
lic grounds  is  to  be  strictly  construed,  and 
not  enlarged  by  construction;  and  if  there 
is  a  fair  or  rea-sonahle  doubt  an  to  the  ex- 
istence of  its  power,  it  will  be  resolved 
against  the  municipality. 

St.  Paul  V.  Chicoffo,  If .  rf  j8(.  P.  B.  Co.  68 
Minn.  346,  34  L.  R.  A.  184,  6S  N.  W.  207, 
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CM  grant  of   power  to  the  eitj  cot 
did  not  authoriza  it  t*  enter  into  a  contract 
such  u  the  ona  which  kppellBnt  inaiHta 

NaaK  v.  Lowry,  37  Hinn.  261,  83  N.  W. 
787;  Wabaaka  Eleoirio  Co.  t.  Wymon 
{Neb.)  82  a.  W.  626;  St.  Paul  t.  Chicago, 
M.  i  at.  p.  R.  Co.  63  Uina.  330,  34  L.  B.  A. 
1B4,  68  N.  W.  26T,  6fi  N.  W.  MO,  tS  N.  W. 
4SS. 

I  The  right  to  oompel  the  ehEnge  frmn  an 
overhead  to  an  undertrround  STBtani  has  uni- 
fonnlj  been  auatainea. 

Navi  York  em  rtl.  Hev  Torfc  Bleotrio  lAnet 
Co.  T.  Sfutre,  145  U.  S.  ITS,  36  L.  cd.  666, 
12  Sup.  Ct.  Hep.  880. 

The  city  council  had  the  authoritj  to  pro- 
hiUt  the  placing  of  any  polea  on  the  sur- 
faoe  of  the  streets,  and  to  require  all  poles 
already  there  throughout  the  entire  dty  to 
be  placed  nndersround. 

St.  Lottit  T.  Wettem  V.  Teleg.  Go.  148  U. 
B.  92,  37  Xi.  ed.  380,  13  Sup.  CX.  Rep.  466; 
Amerioan  Kajiid  TeUg.  Co.  t.  Eet»,  125  N. 
Y.  641,  IS  L.  E.  A.  454,  26  N.  E.  BIQ;  Weat- 
em  P.  TeUg.  Co.  v.  New  York,  3  L.  R.  A. 
449,  2  Inters.  Com.  Rep.  533,  3S  Fed.  662. 

Where  the  legislature  authorizes  a  city 
council  to  act,  and  defines  the  limits  within 
which  it  may  act,  no  ordinance  passed  that 
keeps  within  tlie  limits  of  ttie  le^slative 
act  cBJi  be  attacked  on  the  ground  of  its  un- 
reasonabl  enesa. 

Elliott,  Mun.  Corp.  J  220;  1  Dill.  Mun. 
Corp.  4th  ed.  I  323;  Beach,  Pub.  Corp.  S 
612;  Western  V.  Teleg.  Co.  v.  New  York,  3 
L.  R.  A.  44S,  2  Inters.  Com.  Rep.  633,  38 
Fed.  652;  Powell  v.  Penngylvania,  127  U.  8. 
078, 32  L.  ed.  263,  8  Sup.  Ct.  Rep.  982.  1257 ; 
Champer  t.  Qreencaatle,  138  Ind.  339,  24 
L.  R.  A.  768,  .15  N.  E.  14;  Haynes  v.  Cape 
May,  60  N.  J.  L.  66,  13  Atl.  231;  Em  parte 
Chin  ran,  80  Cal.  78;  8l.  Paul  v.  Colter, 
12  Minn.  41,  Oil.  16,  90  Am.  Dec.  278; 
State  ex  rel.  Upangenberg  v.  Uoltahon,  62 
Mion.  110,  04  N.  W.  02;  People  em  rel.  New 
York  Electric  Lines  Co.  v.  Squire,  107  N,  Y. 
693,  14  N.  E.  820;  American  Rapid  Teleg. 
Co.  V.  Bess,  126  N.  Y.  641,  13  L.  R.  A.  454, 
26  N.  E.  919;  Xeto  Orlean*  Oaslight  Co.  v. 
Louisiana  Light  i  S.  P.  &  Mfg.  Co.  116  U. 
S.  660,  20  L.  ed.  510,  0  Sup.  Ct.  Rep.  2.52; 
Patteiaon  r.  Kentucky,  87  U.  S.  601,  24  L. 
ed.  1115;  A'orifticestem  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1030 ; 
Butehert'  Vnion  B.  S.  &  L.  S.  L.  Co.  v. 
Crescent  City  L.  S.  L.  &  S.  H.  Co.  Ill  U. 
S.  746,  28  L.  ed.  585,  4  Sup.  Ct.  Rep.  652; 
Mutual  V.  Teleg.  Co.  v.  Chicago,  11  Biss. 
639, 16  Fed.  309. 

On  petition  for  rehearing. 

Ur.  William  A.  Laaeaater,  also  for 
respondents: 

The  term  "highway"  in  Its  ordinary  and 
popular  sense  refers  to  the  country  roadn 
und^  the  management  and  control  of  the 
local  authorities  of  the  several  towns  or 
t'ounties  of  the  state. 

Re  Bums,   165  N.  Y.  23,  49  N.  E.  246; 
Be  Woolaey,  95  N.  Y.  136. 
33  L.  R.  A. 
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Incorporation  oS  tka  appellant 
company  under  the  general  laws  <rf  this 
state,  and  while  |  2641  was  lit  full  torot, 
would  not  give  it  an  abscdute  and  oonUnn- 
Ing  right  to  use  the  streets  of  Minneiylis, 
in  the  face  of  subsequent  amendmenta  and 
modifications  by  the  legislature,  rmrdless 
of  whether  or  not  the  streets  had  been  oc- 
cupied 1^  the  appellant  previous  to  such 
amendments. 

St.  Loui*  V.  Western  U.  TeUg.  Co.  149  U, 
8.  466,  37  L.  ed.  810,  13  Sup.  Ct.  Rep.  990; 
Lake  Roland  Btee,  R.  Co.  t.  Balttmore,  77 
Md.  362,  20  L.  R.  A.  126,  26  Atl.  610. 

Every  reasonable  presumption  is  against 
the  granting  of  any  oontract  rights,  for  it 
is  a  cardinal  rule  of  conBtructi<»i  of  allied 
legislative  or  municipal  grants  to  construe 
them  strictly  in  favor  of  the  sovereign. 

Ifobile  V.  LouitviUe  d  N.  B.  Co.  124  Ala. 


1036;  f/ath  T.  Loicry,  37  Minn.  261,  33  N. 
W.  787 ;  St.  Paal  v.  Chicago,  M.  d  St.  P.  R. 
Co.  63  Minn.  330,  34  I..  R,  A.  184,  63  N.  W. 
267,  60  K.  W.  649,  SS.N.  W.  468;  State  e> 
rel.  fit.  Paul  t.  JTinneeota  Transfer  B,  Co. 
80  Minn.  108,  50  L.  R,  A.  656,  83  N.  W.  33; 
State,  Domestie  Teleg.  d  Teleph.  Co.,  Prose- 
oufor,  V.  Kewart,  49  N.  J.  L.  344,  8  Atl.  IM; 
People's  Pass.  E.  Co.  v.  ilfemplii«  Ciiu  B. 
Co.  10  Wall.  38,  19  L.  ed.  844. 

Where  a  municipality,  under  express 
power  del^cated  to  it  by  the  legislature, 
makes  regulations  in  reference  to  a  matter 
confessedly  within  the  l^itimate  scope  of 
police  power,  and  keeps  within  the  express 
terms  of  the  power  delected  to  it  by  the 
legislature,  sijch  n^ulations  cannot  l>e 
called  in  question  by  the  courts. 

Dill.  Hun.  Corp.  3d  ed.  |  328;  Bprigg  v. 
Oarrett  Park,  89  Md.  406,  43  Atl.  813;  Lake 
Roland  Elev.  B.  Co.  t,  Baltimore,  77  Md, 
352,  20  L.  R.  A.  126,  26  Atl.  510;  Electric 
Improv.  Co.  T.  Ban  Franoisoa,  13  L.  R.  A. 
131,  46  Fed.  693. 

Tbe  state,  and  the  municipality  under  its 
delegated  powers,  hold  the  streets  and 
uvenues  and  alleys  ot  a  city  in  trust  for  the 
primary  objects  and  purposes  ot  their  dedi- 
cation, to  wit,  for  the  use  and  travel  of  the 
Eublic,  and  any  other  occupation  or  encum- 
rance  or  obstruction  of  the  streets, 
avenues,  and  alleys  can  only  be  had  by  the 
permission  or  sufferance  of  the  state  or  mu- 
nicipality. And  such  secondary  use  and  oc- 
cupation must  always  he  held  subservient 
U)  the  power  of  police  r^ulaticm,  which  is 
inherent  .in  the  stale,  or,  in  the  case  of 
delegated  power,  in  the  municipality. 

Stale,  Cape  May,  D.  B.  d  S.  P.  R.  Co. 
Proseottlor,  v.  Cape  May.  59  N.  J.  L.  396,  36 
L.  R.  A.  853,  36  Atl.  (196;  Stole.  Consoli- 
dated Traction  Co.  Prosecutor,  *.  Elisa- 
beth, 68  N,  J.  L.  619,  32  L.  R.  A.  170,  34 
Atl.  148 ;  AHen  t.  Jersey  City,  63  N.  J.  L. 
522,  22  Atl.  257;  State,  Trenton  Horse  It. 
Co..  Prosecutor,  v.  Trenton,  53  N.  J.  L.  132. 
11  L.  R.  A.  410,  20  Atl.  1070;  Booth,  Street 
Railway  Law.  H  223-230;  Union  R.  Co.  v. 
Cambridge,  11  Allen,  287  :  Eti  parte  Shrad'^. 
33  Cal.  270;   Em  parte  Smitit,  38  Cal.  702; 
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Vnittd  Btatag  Illuminating  Oo.  T.  HetM,  19 
N.  T.  8.  R.  S6S,  S  N.  Y.  Supp.  TTT;  0«n«t>a 
T.  Oeneoa  Teleph.  Co.  30  Misc.  238,  82  N. 
T.  Supp.  172;  MUwaukee  d  St.  P.  B.  Co.  t. 
Farihault,  23  Minn.  107 ;  Btatt  v.  Smith,  68 
Minn.  35,  25  L.  R.  A.  TSO,  G9  N.  W.  S4G; 
Stale,  Raffetto,  Proieoutor,  v.  Mott,  SO  N. 
J.  L.  413,  88  AU.  8fi7;  Ogien  City  v.  Croaa- 
iMR,  17  Utah,  06,  63  Foe.  S8S;  .Vmc  York 
T.  Dry  Dock,  B.  B.  A  B.  B.  Co.  39  N.  Y.  8. 
R.  105,  15  N.  Y.  Supp.  2BTi  Pittiburgli,  O. 
C.  i  St.  L.  B.  Oo.  T.  OnMon  Point,  146  Ind. 
421,  35  li.  R.  A.  684,  45  N.  B.  587;  Blind  t. 
FoKler,  142  Ind.  214,  41  N.  E.  450;  Olympia 
V.  Mann,  1  Wash.  389,  12  L.  R.  A.  150,  86 
Pac  337;  Beiling  v.  Evanaville,  144  Ind. 
044,  35  L.  R.  A.  272,  42  N.  E.  621 ;  Earring- 
Ion  V.  Providmoe,  20  R.  I.  233,  38  L.  R.  A. 
306,  38  Atl.  1;  A  Coal-fUiat  v.  Jefferaoaville, 
112  lad.  15,  13  N.  E.  US;  Bkaggt  v.  Jfarfins- 
ville,  140  Ind.  476,  33  L.  R.  A.  7Bt,  39  N. 
B.  241;  Bteffy  v.  Monroe  Oity,  136  Ind. 
466,  35  N.  E.  121 ;  lAniUay  v.  Annitton,  104 
Ala.  267,  27  L.  R.  A.  43Q,  16  So.  645;  Darl- 
ington V.  Ward,  48  S.  C.  670,  38  L.  R.  A. 
326,  26  B.  £.  906;  Dittriot  of  Columbia  t. 
Waggaman,  4  Mackay,  328. 

It  has  been  nniformlf  held  bf  the  courts 
of  New  York  that  ths  underground  ordi- 
naocM  passed  nnder  tlie  autJioritT  of  the 
IftWB  of  that  state  are  *  valid  ezerciBe  of  the 
police  power. 

Amerieam  Rapid  TeUg.  Oo.  v.  Bess,  36  N. 
T.  B.  R.  606,  12  N.  Y.  Supp.  636;  Pooph  em 
nl.  f/ea  York  EUotrio  Ltnei  Oo.  ▼,  Squire, 
107  N.  Y.  603,  14  N.  K  820;  American 
B«mid  Teleg.  Oo.  v.  Bee*,  125  N.  Y.  641,  13 
L.  R.  A.  464,  2S  N.  B.  010;  United  Stalet 
lUuminating  Oo.  v.  Bees,  IB  N.  Y.  B.  R. 
883,  3  N.  Y.  Supp.  777;  United  Statci  II- 
tmwiittating  Co.  t.  Grant,  66  Hun,  222,  7  N. 
y.  Supp.  788;  t7ttco  v.  Otiea  TeUpK.  Oo. 
24  App.  Div.  361,  48  N.  Y.  Supp.  916. 

A*  fcr  as  tha  iiiusicipality  actB  in  the 
exercise  of  its  [lublie  ix^tieal  ponsrs,  and 
within  the  limits  of  its  chiirter,  it  is 
Tested  with  the  largest  discreUon.  And 
whether  its  laws  are  wise  or  unwise,  wheth- 
er they  are  passed  from  good  or  bad  motivei, 
it  is  not  the  province  of  this   court   to   in- 

MiihoM  r.  SliaTp,  IS  Barh,  212;  People 
em  ret  Hotchkist  v.  itrooms  County  Supers. 
66  N.  Y.  222;  Buffalo  v.  New  York,  L.  E.  & 
W.  B.  Co.  152  N.  Y.  278,  46  N.  E.  496;  Peo- 
ph  em  ret.  O'Connor  v.  Queen*  County 
Supers.  163  N.  Y.  370,  47  K.  E.  700;  Peopie 
em  rel.  Wakeley  v.  Malnlvre.  \5i  N.  Y.  »29, 
la  N.  B.  70;  Takolt  v.  Buffalo,  125  N.  Y. 
280,  26  N.  £.  263;  Barhtte  v.  Home  Teleph. 
Oo.  SO  App.  Div.  86,  63  N.  Y.  Bupp.  650; 
Bviton  ▼.  Chicago,  St.  P.  M.  d  O.  R.  Co.  45 
Unn.  376,  11  L.  R.  A.  434,  46  N.  W.  6. 

The  mere  fact  that  the  ordinance  was 
void  as  applied  to  some  portions  of  the  city 
would  not  allow  the  defendant  company  to 
rely  upon  it  as  invalid  in  those  portions  of 
Uw  d^  where  it  night  well  be  regarded  as 
a  proper  police  regulation. 

KnobtoOt  T.  Ohioago,  M.  A  St.  P.  B.  Oo. 
n  Hlna.  402,  18  N.  W.  106;  Weyl  t.  CM- 
Ptgo,  M.  *  at.  P.  R.  Oo.  40  Hlnn.  SSO,  42  ~ 
BSUB.  A. 


W.  24;  Mitaovri  em  rel.  Laclede  GaaUght 
Co.  T.  Murphy,  170  U.  8.  78,  42  L.  ed.  966, 
18  Sup.  Ct.  Rep.  606,  130  Uo.  10,  81  L.  R. 
A.  798,  31  S.  W.  694. 

The  valid  portions  of  an  ordinance  may 
be  sustained  and  enforced,  although  it  con- 
tains some  other  prorisions  which  may  be 
invalid  because  in  excess  of  power,  or  as 
bein^  an  unreasonable  exercise  of  general  or 
implied  powere  conferred  by  the  legislature. 
Jud»on  V.  Beeeemer,  87  Ala.  240,  4  L.  R. 
A.  742,  6  So.  867 ;  Reynolda  v.  State,  63 
Neb.  761,  74  N.  W.  330;  Tiros  v.  State,  26 
Ala.  166;  Shepardaon  r.  Milwaukee  d  B.  S. 
Co.  6  Wis,  805;  State  ea  rel.  Bogere  v.  La 
Oroeae  County  Judge,  11  Wis.  GO;  Sullivan 
V.  A  dam  J,  3  Gray,  476. 

No  person  or  corporation  has  the  inherent 
right  to  make  extraordinary  use  of  the 
streets  of  Mnneapolie;  and,  inasmuch  as 
there  has  been  ctmferred  upon  thft  city  coua- 
il  authority  to  r^ulate  and  control,  and 
iven  prohibit,  the  placing  of  poles  and  wires 

the  etreeta,  that  power  may  be  e   ~ 

th«  city  coundl  in  a 
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Ea  parte  Chrietemet,  86  Cal.  208,  24  Pac. 
747;  Re  Flaherty,  106  Col.  668,  27  L.  R.  A. 
529,  38  Pac.  081 ;  State,  Consolidated  Trae- 
tion  Oo.,  Prosecutor,  v.  Baal  Orange  Tu>p. 
61  N.  J.  L.  803,  38  AU.  803;  St..  Paul  v. 
Smith,  25  Uinn.  372;  Pedriek  v.  Bailey,  12 
Gray,  161;  Com.  v.  Daoia,  140  Mass.  485, 
4  N.  E.  677;  Com.  v.  Abrahama,  166  Mass. 
57,  30  N.  E.  79;  Sawyer  v.  DavU,  138  Mass. 
239,  49  Am.  Rep.  27. 

In  the  ordinances  which  were  held  tn  be 
Invalid  the  municipalities  had  merely  the 
authority  from  the  legislature  to  relate 
and  conti'ol,  but  not  to  prohibit.  Consc' 
quently,  when  a  municipality  passed  an  or- 
dinance either  roserving  to  i^etf  or  con- 
ferring on  any  other  officer  a  discretion 
which  was  capable  of  being  carried  to  the 
point  of  prohibition,  there  was  a  clear  at- 
tempted exerdse  of  legislation  in  excess  of 

Orotcley  v.  Chriitenaen,  137  U.  S.  86,  34 
L.  ed.  S20,  11  Sup.  Ct.  Hep.  13;  Chioago  v. 
Trotter,  136  111.  430,  26  N.  E.  369. 

Even  if  it  could  be  held  that  appellant 
has  the  absolute  right,  by  authority  from 
the  legislature,  to  erect  its  polee  and  string 
its  wires  upon  the  streets  of  Minneapolis, 
that  right  is  necessarily  subject  to  such 
reasonable  rules  of  r^ulalion  and  control 
BB  the  dty  council,  acting  under  authority 
of  the  state,  as  trustee  of  the  streets  for 
the  public  use,  may  adopt  or  ordain. 

Marthfield  v.  lV'i«oon«in  Teleph.  Oo.  lOt 
Wis.  604,  44  L.  R.  A.  566,  78  N.  W.  736; 
State  ea  rel  St.  Paul  v.  St.  Paul  City  S.  Oo. 
78  Minn.  331,  81  N.  W.  200. 

The  right  of  munidpalitiea  to  prohiUt 
the  use  of  the  streets  for  the  erection  ot 
poles  and  stringing  ot  wlreif  li  generally 
conceded  by  the  authorities. 

Marthfield  v.  Wijconstn  Teleph.  Co.  102 
Wis.  604,  44  L.  R.  A.  566,  7S  N.  W.  735;  Mu- 
tual V.  Teleg.  Oo.  y.  Chieago,  11  Biss.  639, 
16  Fed.  309;  Cot«r  v.  VortAuwitem  Tel^K 


s  CocuT. 


Ads., 


LoTely,  J.,  delivered  the  opioioTi  of  the 

This  action  was  brought  to  revtrain  the 
city  of  Minneapolis,  its  mayor,  chief  of  pol- 
ice, aJid  citj  engineer,  from  the  threa(«netl 
enforcement  of  certain  ordinances,  as  illegal 
interferences  with  the  rights  of  the  plain- 
titf  in  the  use  of  its  telephone  syatcin  and 
exchanges  in  that  city.  A  demurrer  was 
interposed  by  the  defendants  denying  the 
suthciency  of  the  complaint  to  Htate  a  cause 
of  action.  The  court  below  sustained  the 
demurrer,  from  wliich    order    plaintiff    ap- 

The  complaint  sets  forth  at  length  the 
grievances  of  which  plaintilT  complains,  and 
facts  which  justify  its  fears  that  the  de- 
fendants will,  by  the  enforcement  of  two 
recent  ordinances,  practically  destroy  the 
value  of  its  property,  and  i^s  for  an  in- 
junction to  restrain  the  threatened  invasion 
of  its  vested  rights.  It  is  not  necessarv  to 
set  forth  the  complaint  in  full,  but  we  shall 
call  attention  briefly  to  the  facts  pleaded, 
which  have  led  lis  to  the  conclusion  that  the 
demurrer  should  have  been  overruled.  The 
telephone  exchange  systern  of  plaintiff  has 
a,  central  station  in  Minneapolis,  ^rith  sub- 
atationa.  switch  boards,  appliances,  and 
maiw  thousand  miles  of  wire  in  subs iirf ace 
conduits,  OS  well  as  upon  110  miles  of  lines 
stretched  on  poles  tbrongbout  the  city,  con- 
nected, through  the  central  station,  with 
each  other  and  with  similar  exchanges  in 
other  cities  in  the  state  of  Minnesota,  as 
well  as  the  adjacent  states  of  North  and 
South  Dakota,  Iowa,  and  Wisconsin.  Its 
general  system  includes  numerous  toll  lines 
extending  into  those  states,  and  comprising 
more  than  3,500  miles  of  pole  lines  and  27,- 
000  miles  of  wire,  with  public  stations  to 
the  number  of  000  or  more,  all  of  which  ex- 
changes and  toll  stations  are  connected  with 
the  central  office  at  Minneapolis  and  with 
each  other,  affording  intercommunication 
with  more  than  12,000  individual  subscrib- 
ers, and  is  of  great  beneficial  use  to  the  pub- 
lic generally.  This  system  was  completed 
and  has  been  extended  from  time  to  'time 
since  1BS3,  in  reliance  upon  an  ordinance  of 
the  city  wherein  the  muuicipality  author- 
ized the  use  and  occupation  of  its  streets 
for  such  purpose,  and  prescribed  the  con- 
ditions governing  the  same.  Section  1  of 
this  ordinance  provides  that  plaintifT  "is 
hereby  authorized  to  erect,  establish,  and 
maintain  within  the  limits  of  the  city  of 
Minneapolis  telephone  poles,  and  to  stretch 
and  maintain  thereon  the  necessary  wires 
for  a  telephone  exchange  system,  according 
to  the  conditions  hereinafter  stated."  Sec- 
tion 2  provides  that  the  plaintiff  "shall  file 
in  the  office  of  the  said  city  engineer  a  atate- 
ment  of  the  streets  and  alleys  of  the  said 
city  which  it  has  already  occupied  under 
permission  of  the  city."  Section  3  provides 
that  the  plaintiff  "shall  file  with  the  city 
engineer  written  application  for  all  street^ 
or  alleys  it  may  hereafter  wish  to  occupy 
£3  L.  R.  A. 


with  its  poles  and  wires,"  and,  fnrUier, 
that  "if  such  application  shall  be  approved 
by  the  city  engineer  and  the  chief  engineer 
of  the  fire  depailment,  such  approval  shall 
be  deemed  a  permission  of  the  city  to  so 
occupy  said  streets  and  alleys  for  the  pur- 
pose above  stated."  Section  5  providea 
that  "in  case  of  a  change  of  grade  of  any 
street  or  pavement  so  occupied  by  said  com- 
pany it  shal)  reset  its  poles  so  as  to  con- 
form to  the  grade  of  such  street  or  pave- 
ment so  changed,  and  in  such  manner  as  tlie 
city  engineer  shall  direct;  and  said  polen 
and  wires  shall  be  removed  whenever,  in 
the  opinion  of  the  city  council,  the  public 
interest  shall  so  retfuire."  After  the  plain- 
tiff had  accepted  this  ordinance,  and  had  es- 
tablished a  large  part  of  its  system,  the  city, 
by  an  ordinance  approved  December  10, 
1880,  required  the  company  to  remove  its 
poles  throughout  a  certain  district  defined 
therein,  embracing  business  portions  there- 
of, and  including  a  total  area  of  ^  ot 
a  square  mile,  and  to  place  its  wires 
throughout  this  district  in  cables  laid  in 
conduits  beneath  the  surface  of  the  streets, 
which  requirement  the  plaintiff  complied 
with  at  sn  additimial  cost  of  $300,000.  In 
May,  1899,  a  further  ordinance  was  adopted, 
amending  the  last  ordinance,  whereby  the 
original  underground  conduit  district  woa 
enlarged  to  ten  times  its  former  area  by  the 
addition  of  186  miles  of  streets  not  previous- 
ly included  therein,  in  which  the  plaintiff 
then  maintained  70  miles  of  its  pole  tine 
system,  carrying  over  3,000  miles  of  wire, 
costing  $125,000,  and  supplying  its  seiTica 
to  more  than  2,000  subscribers  residing  in 
that  territory.  The  complaint  sets  forth 
specilically  that  in  the  district  included  in 
the  last  ordinance  the  lines  of  plaintiff  are 
so  located  and  constructed  as  not  to  intei^ 
fere  with  or  obstruct  the  safety  or  conven- 
ience of  ordinary  travel  upon  such  streets  in 
any  way,  and  that  the  whole  of  plaintifTs 
system  as  now  extended  and  located  therein 
is  safe  and  convenient  for  the  public  use; 
also  that  the  new  district  includes  a  larse 
area  of  the  city,  very  much  of  which  is 
sparsely  populated  and  settled,  wherein 
many  of  the  streets  are  not  opened  or 
graded,  and  that  the  expense  of  complyiTig 
with  such  ordinance  is  so  great  that  the 
plaintiff  cannot  conform  thereto,  but  must 
abandon  the  maintenance  of  its  system,  and 
will,  by  the  enforcement  of  the  ordinance, 
be  prohibited  from  the  occupation  of  the 
streets  within  such  district,  except  in  ac- 
cordance with  the  plan  or  mode  prescribed, 
which  is  not  required  or  demanded  by  pub- 
lic safety  or  convenience,  and  which  is  bo 
expensive  that  it  cannot  be  adopted,  to  the 
loss  of  that  portion  of  its  system  and  the 
value  of  the  business  it  now  conducts  there- 
in, and  to  the  injury  of  the  entire  system 
and  the  public  by  largely  curtailing  its  ex- 
tent and  service.  The  complaint  also  al- 
leges that  in  October,  1899,  the  city  again 
amended  the  underground  ordinance  of  1886, 
wherein,  with  reference  to  this  subject,  it 
in  terms  provided  "that  until  t3ie  1st  ot  !)«• 
cember,  1903,  the  city  council  of  the  city  of 
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MinneBpolia  may  permit  the  arectiaa  of 
poles,  brockets,  wires,  and  fixtures  nithin 
the  new  territory,  subject  to  the  right  ol  the 
«ity  cooucil  to  cause  the  renioral  of  such 
poles,  brackets,  wires,  and  Sxturee  at  any 
time  it  may  order  and  direct  the  same  to  be 
runoved,"  which  is  claimed  to  be  an  unrea- 
sonable and  arbitrary  discrimination  in  the 
granting  and  refusing  of  privileges  before 
granted  and  provided  for,  without  regard  to 
the  places  or  persons  affected,  or  the  public 
requirement,  or  the  circumstances  upon 
which  the  same  may  be  desirable.  It  is 
alleged  further  that  repairs,  extensioni,  and 
renewals  of  lines  throughout  the  telephone 
districts  of  the  city  are  necessary,  and  must 
be  made  from  time  to  time,  to  keep  them 
safe  and  elGcient  for  public  service.     It  ap- 

K-B  also  that  after  the  adoption  of  the 
ordinance  the  plaintiff  has  requested 
from  the  proper  authorities  permission  to 
make  repairs  and  extensions  of  its  lines, 
which  privileges  have  been  refused  under 
the  alleged  authority  of  the  last  two  ordi- 
nances, and  plaintiff's  servants,  in  attempt- 
ing to  make  the  same,  have  been  arrested, 
and  forbidden  under  penalty  of.  arrest  from 
making  neceesaiy  repairs,  in  maintaining 
such  lines. 

It  is  asserted  by  plaintiff  that  the  action 
of  the  ci^  in  the  respects  referred  to  anil  in 
its  requirements  thus  brought  under  review 
constitutes  an  unlaH-ful  impairment  and  in- 
terference with  its  vested  contract  rights, 
and  amounts  to  a  destruction  and  confisca- 
tion of  its  property  by  a  prohibition  of  the 
use  and  enjoyment  of  its  franchises,  for 
which  damages  are  sought  to  be  recovered, 
and  it  is  asked  that  by  injunctional  order 
the  defendant  be  restrained  from  further 
enforcement  of  the  subsequent  restrictions, 
or  any  interference  with  its  legal  contract 
rights  BJid  privileges  secured  under  the  or- 
dinance of  IB83.  In  view  of  the  dispoaition 
which  we  deem  it  our  duty  to  make  of  this 
appeal,  we  shall  only  consider  the  elfect  of 
the  origin^  ordinance  under  which  the 
plaintiff  wjts  authorized  to  establish  and 
maintain  itd  system,  in  connection  with  the 
ordinances  of  May  and  October,  189B,  under 
which  the  rights  of  the  plaintiff,  as  set 
forth  in  the  complaint,  are  and  will  be 
violated  by  the  city  unless  restrained  by  in- 
junction. It  is  claimed  on  the  part  of  the 
defendant  that  under  the  charter  of  the  city 
in  the  exercise  of  its  governmental  powers 
it  had  the  right  to  enact  aud  enforce  the 
two  ordinances  referred  to  without  refer- 
ence to  their  reasonableness  or  effect  upon 
the  contract  rights  plaintiff  possesses  by 
reason  of  its  prior  acceptance  of  the  ordi- 
nance under  which  its  system  teas  estab- 
lished. On  the  argument  to  support  this 
theory,  counsel  for  defendant  put  the  issue 
as  a  contest  between  the  authority  of  the 
common  council  to  rule  the  city  on  the  one 
hand,  and  of  the  telephone  company  to 
violate  the  restraints  of  municipal  control 
on  the  other.  Without  discussion  of  prin- 
ciples that  are  fundamental,  it  is  enough  to 
say  that  KUch  an  issue  is  not  raised  by  this 
demurrer.  The  questions  presented  doubt- 
£3  L.  R.  A. 


less  involve  the  authority  ol  the  t 
council,  but  we  need  not  cite  authorities  to 
support  the  self- evident  elementary  princi- 
ples essential  to  any  government  that  such 
authority  must  not  be  arbitrarily  exorcised. 
It  is  not  a  question  of  "rule  or  ruin"  be- 
tween the  city  and  the  telephone  company. 
Neither  may  rule  the  other.  Both  are  sub- 
ject to  "the  law  of  the  land;"  and  if  the  or- 
dinance of  18S3,  which  was  accepted  by  the 
plaintiff,  and  large  expenditures  of  money 
made  in  reliance  thereon,  is  a  contract  be- 
tween the  city  and  the  plaintiff,  the  latter 
cannot  wrongfully,  ana  in  disregard  of 
justice,  without  right  or  reason  be  deprived 
of  its  vested  rights  obtained  thereby,  with- 
out a  plain  and  palpable  violation  both  of 
the  state  and  Federal  Constitutions.  That 
the  effect  of  the  first  ordinance,  and  the  ac- 
ceptance and  expenditures  of  large  sums  of 
money  by  plainUif  in  reliance  thereon,  es- 
tablished such  contractual  rights  between 
the  parties,  we  have  no  right  to  question, 
either  upon  principle  or  authority.  An  or- 
dinance  of  a  municipality,  surrendering  a 
part  of  its  powers  to  a  corporation  to  secure 
and  encourage  works  of  improvement,  which 
require  the  outlay  of  money  and  labor,  to 
subserve  the  public  interests  of  its  citizens, 
when  accepted  and  acted  upon,  becomes  a 
contract  between  the  city  and  the  corpora- 
tion who  relied  upon  it,  and  the  grantoe 
cannot  be  arbitrarily  deprived  of  the  rights 
thus  secured.  They  are  protected  by  the 
organic  law  which  forbids  the  impairment 
of  contracts  or  interference  with  vested 
rights  without  due  process  of  law.  Cin- 
cinnati Street  R.  Co.  v.  Smith,  2D  Ohio  St. 
2fi2!  Chicago  v.  Sheldon,  B  Wall.  60,  19  X.. 
ed.  594;  tiew  Orleana  IVateruwrfts  Co.  v. 
Rivera,  115  U.  S.  674,  29  L.  ed.  625,  6  Sup. 
Ct.  Rep.  273;  City  R.  Co.  v.  Citizens'  iStreel 
R.  Co.  ICa  U.  S.  567,  41  L,  ed.  1117,  17  Sup. 
Ct.  Rep.  &^3;  Cincinnati  d  8.  H.  Co.  v. 
Carthage,  36  Ohio  St.  Q34;  Veio  Orleans  v. 
Oreat  Southern  Teleph.  &  Telcg.  Co.  40  La. 
Ann.  41,  3  So.  533;  Burlington  v.  Burling- 
ton Street  It.  Co.  49  Iowa,  144,  31  Am.  Rep. 
145 ;  Com.  v.  Boston,  97  Mass.  S55 ;  Agfc- 
land  V.  Wheeler,  SS  Wis.  G07.  00  N.  W.  818; 
St.  Paul  v.  Chicaao,  M.  d  St.  P.  R.  Co.  63 
Minn.  330,  34  L.  R.  A.  184,  C3  N.  W.  267. 
05  N.  W.  640,  03  N.  W.  458.  These  are  but 
a  few  of  the  many  authorities  which  clearly 
enunciate  the  rule  above  stated,  the  reason 
for  which  is  founded  upon  the  most  obvious 
principles  of  justice,  as  well  as  sound  pol- 
icy and  public  necessity :  for  no  one  would 
invest  his  money  to  further  any  plan  of  im- 
provement for  his  own  as  well  as  the  general 
beneHt  if  the  right  to  the  advantages  which 
he  as  its  promoter  expects  to  derive  from 
its  success  might  be  destroyed  by  the  uncer- 
tain or  capricious  inclinations  of  the  gov- 
erning body  of  the  municipality. 

If  the  city  could  not  arbitrarily  violate 
the  contract  embraced  in  the  ordinance  of 
IS83,  after  its  acceptance  by  tbe  company, 
it  must  likewise  be  acknowledged  that  the 
plaintitr  was  subject  to  such  reasonable 
regulations  as  might  be,  by  the  city  author- 
ities, adapted   for  the  good  government  Ot 
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tlM  mnnieipkU^  to  secim  Uie  aeoeHsiT 
ftdvuitjigM  of  orbaii  «ontr^  by  Ita  dUzuu, 
utd  thar  rsKBonmble  righta  fts  Buefc,  of  which 
It  ia  the  eonservKtor.     Unquettiowblj  there 


venally  known  «■  th«  police  power.  It  ex- 
iata  intact  without  retervatiim  in  the  Con- 
Btitution,  and  it  cannot  be  iiirrendered,  >o 
that  the  franchiaee  of  priTate  corpwationa 
muit  be  concliuivelf  preauroed  to  be  ac- 
quired with  reference  to  ita  existence,  and 
contract  righta  miut  yield  to  the  proper 
burdena  imposed  bj  growth  BJid  develop- 
ment.  EUiott,  Roada  &  Streets,  GS,  60.  But 
thia  eitenaive  power  of  regulation  ii  not  to 
be  exercised  at  mere  whim  or  caprice.  It 
should  be  appropriate  to  and  oommensurate 
with  the  public  aeceasitr  for  the  protection 
and  promotion  of  public  morals,  health, 
aafety,  neceesity,  or  convenience  (Burling- 
ton V.  Burlin^on  Street  R.  Co.,  49  Iowa, 
144-147,  31  Am.  Rap.  146]  ;  and  the  app1ic»- 
tion  of  the  police  power  cannot  be  extended 
by  the  anthority  which  ia  intrusted  with 
■ueh  application  to  an  arbitrary  misuse  of 
private  rights.  Any  euoh  nnwarranted  ex- 
erdse  of  authority  is  nnconatitutional  and 
void.  Btate  t.  Addingtoti,  12  Mo.  App.  214; 
Baginaw  r.  Stoift  Rlvetrie  lAgM  Co.  113 
Hich.  eeo,  72  N.  W.  6.  Recently  the  sub- 
ject of  municipal  control  over  the  erection 
and  maintenance  of  poles  and  electric  wires 
in  the  streets  of  citfea  has  received  partic- 
ular attenti(»i  from  the  courts,  and  it  has 
been  held  that  an  electric  company,  which 
has  been  granted,  by  the  local  authorities, 
the  right  to  use  the  streets,  and  has  con- 
structed ita  tine  in  compliance  with  and  in 
reliance  upon  the  terms  and  conditions  of 
auch  grant,  cannot  be  made  the  subject  of 
new  conditions,  aside  from  what  may  neces- 
sarily be  required  of  it  by  the  city  in  prop- 
er exercise  of  the  police  power  and  the  con- 
trol and  regulation  tA  the  streets.  Com. 
es  rel.  Bell  Teleph.  Co.  v.  Waruiick,  185 
Pa.  623,  40  Atl.  93 ;  I^uiaviUe  Truit  Go.  v. 
OinciBnati,  22  C.  0.  A.  334,  47  U.  S.  App. 
36,  76  Fed.  296;  Levia  v.  Newton,  7fl  ¥oi. 
884;  If  etc  Orleans  v.  Qreat  Southern  Teleph. 
d  TeUg.  Co.  40  La.  Ann.  41,  3  So.  633 ; 
Butiand  eiectnt)  lAgM  Co.  v.  Marble  Citj/ 
Eleotrio  Light  Oo.  65  Vt.  377,  20  L.  R.  A. 
821,  20  Atl.  G3G;  State,  Hwtion  Telep\.  Co., 
Proaeoutor,  r.  Jertey  City,  49  N.  J.  L.  303, 
60  Am.  R^.  618,  8  AU.  123.  We  need  not 
go  further  in  disposing  of  tlie  demurrer  than 
to  apply  the  doctrine  established  by  these 
authorities,  tor  it  is  easily  applied  to  the 


whid  underground  conduits  must  be 
structed  at  an  enormous  additional  expense, 
without  npcessity,  is  violative  of  the  con- 
tract entered  into  between  the  city  and  the 
plaintiff  in  the  ordinance  nnder  which  the 
system  was  established.  The  requirements 
impoeed  bythe  later  ordinance  upon  the  com- 
pany to  build  such  conduits  through  un- 
graded streets  in  suburban  parts  of  the  oity 
and  in  the  open  country  is  clearly,  upon  its 
faos,  unreasonable^  and  the  claim  to  exer- 
UL.R.  A. 


daa  auch  right  on  the  nut  of  the  eowwan 
council  of  the  oitf  at  tneir  "will  aad  mht* 
motion"  cannot  m  an  stained  in  the  reaeon- 
able  «xercUe  of  the  poUoe  pown,  or  upon 
any  theory  that  U  eonaistent  wiUi  the  ae- 
quired  and  vested  riglits  which  tko  plain- 
tiff enjiTS  under  the  Constitution  and  th* 
laws.  Tiit  authority  thus  demanded  by  tb* 
city  touches  the  limita  of  attsolutiam,  and, 
if  the  right  of  plaintiff  to  use  ita  franchisA 
depends  upon  it,  it  amounts  to  an  unnecea- 
sary  deatructim  of  property  righta,  whi^ 
no  municipality  can  or  ought  to  exercise^ 
and  doea  not  recave  the  aanction  of  thia 

We  cannot  a^ee  with  the  court  below 
that  the  pravisions  of  |  6  of  the  ordinance 
of  1883,  which  providea  for  the  removal  of 
poles  I^  direction  of  the  municipality,  odb- 
toins  a  reservation  of  authority  in  the  city 
to  enforce  the  removal  of  the  same  at  ite 

(leasure.  Conceding  that  the  proviaioBB  oi 
6  extend  to  the  whole  ordinance, — which 
we  do  not  decide, — and  thereby  authoriiad 
the  city  to  order  the  removal  of  the  polw 
from  streets  not  being  graded,  sueh  Mwer 
cannot  be  unreasonably  and  arbitrari^  ex- 
~'sed.  This  provision  manifestly  implies 
exercise  of  judgment  upon  such  uecea- 
sities  as  are  always  liable  to  arise  in  im- 
proving  the  streeta,  to  be  enforced  only  for 
the  pi^lic  good  in  the  administration  of  mu- 
nicipal futwtions,  under  the  authority  of  the 
police  power.  In  a  proper  case,  where 
the  city  exercises  ita  power  of  control  in  the 
regulation  of  the  use  of  the  streets  by  the 
plaintiff,  based  upon  ueceiwity  and  ths  in- 
terests of  the  public,  that  power  will  be  sus- 
tained. B^ond  that  liimt  it  cannot  go. 
The  reservation,  in  the  ordinance  of  OctolMr, 
1899,  to  the  dty  of  the  right  to  grant  or 
refuse  the  occupation  of  the  streets  at  ita 
own  will,  is  nothing  better  than  a  declara- 
tion of  a  right  to  arbitrarily  grant  or  re- 
fuse the  privileges  to  which  it  refers.  The 
two  ordinances  of  May  and  October,  1899, 
which  upon  their  face  and  in  terms  seek  to 
amend  the  flrst  underground  ordinance  of 
1B86,  are  to  be  read  and  construed  together 
as  one  enactment;  for,  when  such  an  amend- 
adopted,  there  are  not  two  separate 
enactments,  the  old  and  the  new,  but  \>f 
thar  union  there  ia  produced  (me  law,  via., 
the  ordinance  aa  amuided.  Black,  Inter- 
pretation of  Laws,  pp.  3.i6,  857.  When  thee* 
ordinances  are  read  fa^ether,  as  th^  evi- 
dently should  be,  under  the  facts  admitted 
by  the  demurrer  they  are,  aa  a  whole,  vtdd, 
tor  they  are  clearly  open  to  the  ohjectton 
which  IB  best  stated  in  a  leading  authority 
in  the  highest  court  of  the  land  upon  a 
similar  question:  "They  seem  intended  to 
confer,  and  actually  do  confer,  not  »  dls- 
oretion  to  be  exercised  upon  a  considerattoB 
of  the  circumstances  of  each  case,  but  a 
naked  and  arbitrary  power  to  give  or  with- 
hold consent,  not  only  as  to  plaoes,  but  aa 
to  persons.  .  .  .  The  power  gives 
.  .  .  is  not  confided  to  their  discretion 
in  the  legal  sense  of  that  term,  bat  la 
granted  to  their  mere  will.  It  ia  purely 
arbitrary,  and  acknowledges  neither  guid- 
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(LDce  nor  restraint."  Yiek  Wa  t.  Hoptin*, 
118  U.  8.  35b.  SO  L.  ed.  2S0,  B  Sup.  Ct.  Bt^. 
lOM;  People  ea  rel.  Maybuiy  v.  Mutual 
Oaehght  Co.  3B  Mich.  164}  New  Orleatit  t. 
Great  Bovtiiem  Teteph.  d  TeUg.  Co.  40  L&. 
Ann.  41,  3  So.  633;  State  r.  Finch,  78  Minn. 
118,  46  L.  E.  A.  437,  80  N.  W.  S6S. 

Wb  do  not  intend,  in  the  dispositioii  of 
thiB  eaoe,  to  kbridge  the  wholesome  right  of 
Qtt  miuiidpal  KOTemment  to  r^pilate  their 
internal  BJid  d(»neiU<;  affairi  within  the 
limits  essentia  to  the  welfare  of  their  eit- 
ixena.  A  city  has  the  right  to  enact  rea- 
sonable ordinancei,  and  to  enforce  then; 
but  it  is  the  conserrator,  not  the  autocrat, 
of  tlie  police  jiower.  It  may  originate  its 
useful  authority,  and  apply  it  oj  Bpe<nflc 
and  valid  regulations;  but  that  exercise  ia 
not  despotic,  nor  absolute,  bnt  is  open  to  re- 
view, and  an  ordinance  that  upon  its  face  is 
nnreasonsble  and  arbitrary  is  subject  to 
judicial  esami  nation.  When  it  is  not 
boonded  by  a  fair  and  wise  administration 
of  municipal  authority,  but  ia  unreasonable 
and  arbitrary,  it  will  be  declared  void,  and 
the  municipality  restrained  from  its  en- 
forcement. Eviaon  y.  Ohicago,  8t.  P.  M.  <C 
O.  R.  Co.  45  Minn.  37S,  11  L.  R.  A.  434,  48 
M(.  W.  6.  To  prevent  any  miaunderatanding, 
we  add  tbat  tne  complaint  tenders  the  issue 
that  the  city  council  arbitrarily  and  with- 
out any  reasonable  necesilty  enacted  the 
ordinance  complained  of.  The  demurrer  ad- 
mits the  all^ationa  of  the  complaint  in  this 
respect,  and  our  conclusion  is  baaed  upon 
this  admission.  If,  however,  the  plaintiff 
on  the  trial  faila  to  establish  such  all^a- 
tioa  by  competent  evidence,  it  must  comply 
witb  the  ordinance,  for  it  ia  not  to  be 
doubted  that  the  ci^  council  has  the  plen- 
ary power  to  extend  the  subsurface  dis- 
trict wherever,  in  the  CKerdse  of  a  fair  dis- 
crertion,  it  decide*  that  public  interests  re- 
quire it  to  be  done;  but  it  cannot  do  bo  ar- 
bitrarily in  the  premises  as  alleged  in  the 

We  have  not  thought  it  necessary  to  con- 
uder  the  claim  of  counsel  for  defendant  that 
the  charter  of  the  city  of  MitineapaliB  au- 
thorited  or  warranted  the  adoption  of  the 
ordinance  of  IS99,  if,  in  the  view  which  we 
have  taken,  which  is  expressed  alMve,  Buch 
charter  provisions  would  t>e  in  violation  of 
the  Constitution;  but  our  examinalicm  of 
the  subject  does  not  lead  us  to  the  conclu- 
rion  that  there  is  any  inconsistency  between 
tlie  charter  of  the  city  and  the  rights  of  the 
plaintiff  as  Justiflee  such  claim. 

Tha  order  of  the  Trial  Court  aMtaming 
th«  d«m«rtrr  i»  reverted,  and  the  case  is  re- 
manded for  further  proceedings  aecordins  to 
law. 

A  rebearing  having  been  granted,  Ikita- 
ly,  J.,  on  May  10,  1901,  handed  down  the 
following  additional  opinion: 

The  publie  Importance  of  our  previous  de- 
cision upon  the  control  by  the  municipali- 
ties of  this  state  of  their  streets  in  the  use 


of  l^slative  authority  for  such  eontrol, 
nor  to  the  dependent  rights  of  the  telephone 
companies  thereunder,  has  required  a  rein- 
vestigation of  the  whole  aubject  upon  rear- 
gument.  Counsel  for  the  respective  parties 
have  not  only  fully  reargued  all  the  ques- 
tions submitted  on  the  previous  hearing, 
but  have  filed  extensive  additional  briefs. 
Wo  have  ijeen  further  aided  by  the  briefn  of 
oounsel  in  a  similar  ease  arising  in  the  city 
of  Duluth,  which  have  been  of  much  assist- 
ance, and  have  been  fully  conaidered  in  the 
result  reached.  It  was  urged  for  respond- 
ent that  the  court,  in  its  opinion,  bad  as- 
sumed that  the  authority  to  make  the  con- 
tract upon  which  the  decision  rested,  be- 
tween the  telephone  company  and  the  city, 
existed,  without  pointing  it  out,  while  in 
fact  no  auch  authority  did  exist.  It  ia  true, 
such  authority  was  not,  in  fact,  discussed  in 
the  opinion.  The  course  on  the  oral  argu- 
ment by  counsel,  and  the  pressing  demand 
for  a  speedy  decision,  were  to  some  extmt 
responsible  for  this  omission.  The  opinion 
rested  principally  upon  the  allegation  In  the 
complaint  that  the  city  council,  in  the  adop- 
tion of  two  recent  ordinances  of  1890,  had 
acted  arbitrarily,  without  reason  or  necessi- 
ty, after  the  plaintilT  had,  at  the  InviUtion 
of  the  citj|,  upon  privil^es  received,  and  in 
consideration  of  public  utility  and  benefit. 
expended  larKe  sums  of  money  in  availing 
itself  of  the  rights  granted  in  a  previous  or- 
dinance <d  the  municipality.  We  recog- 
nize that  important  questions  other  Uiao 
those  actually  referred  to  in  the  opinion  are 
material  to  the  disposition  of  the  order  i^ 
the  trial  court,  and  have  regarded  it  aa  our 
duty  to  reciHisider  so  much  of  the  subject 
involved,  determinative  of  this  appeal,  out 
not  refo'red  to  in  the  opinion,  which  we 
think  may  be  embraced  comprehensively 
in  the  following  propositions :  ( 1 )  Did 
the  telephone  company  have  any  right  from 
the  state  to  erect  its  pc^es  and  wires  in 
defendant's  streets  1  If  so,  what  was  the 
nature  and  extent  of  such  right!  t^)  I^d 
the  cilj  poseeea  a  delegated  power  to  con- 
trol, limit,  regulate,  or  restrict  the  placing 
of  poles  and  wires  by  plaintiff  in  its  streetsT 
And,  if  so,  what  were  the  limitations  of  such 
right  I 

1.  What  were  nlainfdff's  rights  under  the 
general  laws  of  this  RtateT  It  was  claimed 
that  we  had  overloidted  the  fact  in  the  pre- 
vious opinion  that  under  the  decisions  of 
this  court  the  eitj  of  Minneapolis  had  no 
power  to  make  the  contract  with  the  tele- 
phone company,  for  the  reason  that  such 
power  must  necessarily  be  derived  from 
the  state,  where  It  originally  belonged, 
as  an  element  of  Its  sovereignty,  and 
that  the  atate  had  never  dele^ited  ancb 
power  to  the  city,  from  which  ooneluston  It 
would  neceeaarily  follow  that  the  contivet 
between  the  citrjr  and  the  eompanj  was  in 
excess  of  authority.  The  dedslona  Invoked 
to  support  this  position  undoubtedly  sna- 
tuu  the  view  that  the  plaintiff  most  neoee- 
sarily  rest  its  authority  upon  a  prior  grant 
of  power  from  the  state.  KaaH  v.  Loiery, 
37  Minn.  261,  33  N.  W.  787;  St.  Pawl  *. 
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Ohioago,  M.  d  Bt.  P.  R.  Co.  63  Minn.  330, 
34  L.  R.  A.  184,  63  N.  W.  2C7,  C5  N.  W.  MS. 
68  N.  W.  458.  It  is  not  to  be  questioned 
that  tills  ori^nal  element  of  state  control 
over  its  public  thoroughfares  might  be  le- 
gally delegated  to  municipalities,  even  t<i 
the  power  of  excluding  pole^  and  wires  en- 
tirely from  urbnn  streets.  In  such  case  the 
streets  cannot  be  used  except  by  permission 
«I  the  city,  who  can  restrain  such  use  with- 
out reference  to  public  benelit  or  ndvantagej 
and  this  conclusion  presents  the  necessity 
of  referring  to  the  f-enernl  legislation  of  tJie 
state,  where  authority  to  use  such  thorough. 
fares  for  poles  and  wires  must  be  found,  if 

In  IBGO  the  following  st&tutory  provision 
applicable  to  telegraph  companies  was  en- 
acted: "Any  telegraph  company  incorpor- 
ated or  organized  under  the  laws  of  this 
etat«  shall  have  full  power  and  right  to  use 
the  public  roads  and  highways  of  this  slate, 
en  the  line  of  their  route,  for  the  purpose  of 
erecting  posts  or  poles  on  or  along  tbe  same, 
to  sustain  the  wires  or  other  dKtures;  pro- 
vided, however,  that  the  same  shall  be  lo- 
cated as  in  no  way  to  interfere  with  the 
safety  or  convenience  of  ordinary  travel  on 
or  over  the  Raid  roads  or  highways."  This 
section  was  incorporated  int«  the  revision 
of  1860,  wliere  it  continued  without  change 
until  1881,  when  this  statute  was  amended 
by  inserting  after  the  word  "telegraph"  the 
words  "or  telephone."  Gen.  iSiws  1881, 
chap.    73    (Gen.   Stat.    1894,    i    2641).     In 

Csing  it  may  be  well  to  say  that  this  court 
never  recognised  any  difference  in  char- 
acter between  telephone  and  tel^raph  com- 
panies. "The  transmission  of  intelligence 
by  telegraph  or  telephone  is  a  business  of  a 

Sublic  character,  to  be  conducted  under  pub- 
e  control,  in  the  same  manner  as  the  trans- 
[>ortat.ion  of  persons  or  property  by  com- 
mon carriers."  Cater  v.  Northwcilem 
Telepk.  Exrh.  Go.  GO  Minn.  539,  28  L.  R.  A, 
310,  63  N.  W.  111.  And  again,  as  vigorous- 
ly expressed  in  a  later  opinion  of  this  court 
(Collins,  J.]  .-  "Id  these  days  there  ought 
to  be  no  one  to  question  the  statement  that 
a  telephone  is  simply  an  improved  tele- 
graph." Jiorthire.atem  Teteph.  Firrh,  Co. 
V.  Chicago,  H.  <t  St.  F.  R.  Co.  78  Minn.  334. 
TO  N.  W.  315.  In  practical  application,  it 
is  not  easy  to  recognize  any  difference  in  the 
subject-matter  (the  erection  of  poles  and 
wires  on  public  highways),  in  the  manner 
of  erecting  and  maintaining  the  same,  the 
.  public  benefits  to  be  derived,  or  the  bur- 
dens to  be  created,  although  the  more  ex- 
tensive use  of  telephone  exchanges  has  giv- 
en to  the  lattei-  improvement  a  greater  utili- 
ty; but,  for  the  purpose  of  construing  the 
«ffect  of  the  legislative  enactment  referred 
to.  no  distinction  can  be  made  in  favor  of 
telegraph  over  telephone  companies,  in 
their  imposition  of  burdens  upon  the  public 
Ifhorough fares  of  this  ttate.  It  is  well  known 
to  everyone  that  the  tei^raph  companies 
have  always  had  their  offices  in  business  cen- 
ters, at  which  places  only  intelligence  has 
been  transmitted  and  delivered  for  the  bene- 
fit of  their  patrons;  and  it  is  likewixe  as 
53  L.  R.  A. 


well  known  that  at  no  Urae  since  the  flrat 

enactment  of  tbe  statute,  in  ISOO,  have  tele- 
graph companies  directly  delivered  from 
their  wires  messages  at  private  residenoM 
on  rural  highways,  while  their  poles  And 
wires  have  been  erected  and  continued  over 
the  same  at  all  times.  The  difference  be- 
tween the  use  of  the  streets  hy  tel^raph 
and  telephone  companies  in  this  respect  is 
worthy  of  note.  Por  nearly  ten  vears  after 
the  amendment  of  1381  was  adopted,  the 
beneSts  conferred  upon  telephone  companiee 
were  not  used  upon  rural  highways,  but  to  a 
great  extent  on  city  streets.  It  was  not  un- 
til after  1890  that  tbe  long-distance  tele- 
phone, for  which  such  use  would  have  been 
available,  was  known  in  this  state.  Within 
a  very  short  time  thereafter  the  cities  and 
villages  throughout  the  countiy  were  con- 
nected largely  through  the  imposition  of  the 
servitude  previously  enjoyed  only  by  tele- 
graph companies,  and  such  highways  made 
subservient  thereto.  These  historical  facta, 
of  which  the  court  must  take  notice,  are  to 
be  borne  in  mind,  to  appropriately  apply  the 
statute;  for  if  the  l^slature,  by  the  use  of 
the  words  "roads"  and  "highways"  therein, 
intended  to  adopt  the  popular  sense  in  which 
these  words  were  understood,  such  intention 
must  prevail,  and  be  held  to  have  given  au- 
thority to  the  plaintiff  to  erect  its  poles 
and  wires  within  the  highways  of  defendant 
and  other  cities  throughout  the  state,  f^ 
the  legislature  must  be  understood  to  mean 
what  it  has  plainly  expressed.  Where  the 
legislative  intent  is  plainly  expressed,  ao 
that  the  act,  read  by  itself,  or  in  connection 
with  other  statutes  pertaining  to  the  same 
subject  is  clear,  certain,  and  unambiguous, 
the  courts  have  only  the  simple  and  obvious 
duty  to  enforce  the  law  according  to  ita 
terms.  This  is  elementary.  Sutlicrland, 
Stat.  Constr.  g  237. 

It  is  contended  hy  (defendant  that  such 
was  not  the  legislative  intent  in  the  enact- 
ment of  the  amended  statute  of  1B81,  which 
gives  the  same  right  to  telephone  as  to  the 
telegraph  companies,  hut  that  a  distinction 
was  intended,  and  must  be  now  applied,  in 
construing  this  statute,  as  between  urban 
and  rural  highways,  limiting  such  use  solely 
to  country  roads.     The  definition  of  a  word 


the  act,  its  general  purpose,  the  mischief  to 
be  cured  or  benefits  to  be  obtained,  according 
to  general  understanding,  as  well  as  the 
sense  to  be  derived  from  its  conneclion  in 
the  same  or  other  statutes,  may  be  essential 
to  aid  courts  in  the  duty  of  construction. 
But,  in  a  le^slative  enactment  that  has  con- 
tinned  for  many  years  without  cavil  or 
question,  the  first  source  of  inquiry  is  the 
popular  meaning  of  the  words  employed  to 
express  its  sense,  and  furnishes  the  natural 
and  reasonable,  as  well  as  the  primary,  le- 
gal source  of  interpretation ;  and  for 
authoritative  definitions  we  necessarily 
turn  to  the  standard  dictionaries  of  our  lan- 
guage. The  popular  meaning  of  the  word 
"road"  is  defined  in  the  Century  Dictionary 
as  "a  public  way  for  passage  or  travel;  ft 
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atrip  of  ground  appropriated  for  travel, 
forming  s  line  of  communication  between 
different  places  j  a  highwa.7;  henco  bdj  sim- 
ilar puwage  for  travel  public  or  private." 
The  same  authority  delines  the  word  "high- 
way" as  "a  publiii  road  or  paasa^;  a  wa; 
open  to  all  paasengera  b;  either  land  or  wa' 
ter-"  The  approved  legal  delinition  of 
"highwaj''  is  "a  passage  or  road  through 
the  country,  or  aome  parts  of  it,  for  the  use 
«l  the  people.  It  is  the  generic  name  for 
«U  kinds  <rf  public  ways."  Bouvier  Law 
Diet.,  High\caya.  The  word  "highway" 
bai  been  used  in  its  generic  sense  extensive- 
ly in  decisiona  of  the  courta  to  which  our 
attention  has  been  directed  in  the  briefs  and 
arguments  of  counsel,  and  it  does  not  ap- 
pear from  Buch  use  that  an^  distinction  haa 
been  made  in  the  application  of  the  word 
■"hij^hwa^'  to  a  country  road  which  would 
distinguish  it  from  an  urban  street  or  way. 
A  veTj  distinctive  recognition  has  been  made 
by  our  own  court  of  the  use  of  the  term 
"highway"  aa  applicable  to  ci^  streets, 
M>«Teby,  in  Gen.  Stat.  1878,  chap.  13,  i  47 
Hfn.  SUt.  1S»4,  S  1832] ,  it  is  provided  that 
'*nlicn  any  road  or  portion  thereof  shall 
have  been  used  and  kept  in  repair,  and 
worked,  for  six  years  conlinuoiuly  as  a  pub- 
lic highway,  the  same  shall  be  deemed  as 
having  been  dedicated  to  the  public,  and  be 
and  remain,  until  lawfully  vacated,  a  public 
highway."  Under  this  section,  notwithstand- 
ing ita  reference  lo  the  t«wn  in  which  the 
road  is  located,  the  same  has  been  consid- 
ered as  applicable  to  incorporated  munid- 
palities.  BenMm  v.  Bt.  Paul,  if.  d  if.  R. 
Co.  62  Minn.  108,  M  N.  W.  3H3;  Hall  v,  SI. 
Paul,  56  Minn,  428,  57  N.  W.  028;  Elfelt 
r.  BtittKater  Street  it.  Co.  53  Minn.  08,  55 
N.  W,  lie.  We  might  collect  authorities 
without  number  tu  show  that  this  term  baa 
been  applied  in  judicial  deciFiions,  in  its ' 
generic  sense,  to  city  streets.  The  result  of ' 
•uch  investigation  leads  to  the  conclusion, 
oeemingly  too  plain  for  serious  discugaion, 
that  the  word  "highway,"  in  actual  use  em- 
braces city  streeta  as  well  as  country  roads, 
(amishing  the  strongest  inference  that  it 
iraa  intended  to  apply  to  both,  and  that, 
while  the  word  "street"  is  more  often  used 
than  "highway"  to  designate  iin  urban  way, 
yet  it  wan  in  this  statute  used  tor  both  pur- 
poses. We  cannot,  therefore,  by  looking 
through  the  charters  of  different  cities 
where  the  word^  "street"  and  ")iighiray" 
are  uxed,  respeftively,  in  reference  to  urban 
thoroughfares,  and  by  comparing  the  result, 
necessarily  determine  any  distinction  in  this 
respect;  for  where  a  word  of  genera!  im- 
port covers  two  clasres,  and  another  only 
one,  the  obvious  and  sensible  inference 
would  be  that  the  general  term  vriis  intended 
to  embrace  both,  and  we  do  not  discover 
from  the  reading  of  the  statute  under  con-' 
■i deration  any  intention  to  restrict  or  limit 
the  general  meaning  of  the  word  in  this  re- 
spect. The  suggeiition  that  the  proviso  lim- 
iting the  erection  of  posts  or  poles  so  that 
the  same  shall  "in  no  way  interfere  with 
the  safety  or  convenience  of  ordinary  travel 
on  or  over  said  road's  or  highways"  i^  more 
ML.  R.  A. 


applicable  to  rural  than  urban  streets  is 
of  little  significance,  or  that  such  restriction 
is  ordinarily  a  subject  of  municipal  control 
under  charter  provisions  has  no  persuasive 
force  in  construing  into  this  law  the  dia- 
tinction  urged.  Ordinary  travel  takes  place 
on  city  streets  as  well  as  rural  roads,  and 
the  proviso  would  go  no  further  than  to 
secure  protection  when  needed.  Besides, 
at  the  time  this  statute  and  ita  proviso  were 
first  adopted  the  population  of  Minneapolis, 
now  the  largest  city  in  the  state,  was  less 
than  3,000  people,  and  the  state,  in  its  in- 
fancy, encouraged  all  public  improvements 
with  great  liberality;  and  if  the  words  "or- 
dinary travel  and  convenience,"  in  any  pop- 
ular sense,  are  more  applicable  to  country 
than  city  places,  which  ia  not  clear,  the  re- 
striction in  the  proviso  at  that  time  would 
apply  to  a  greater  part  of  the  area  included 
in  the  dtiea  of  the  state  with  as  much  force 
as  to  any  country  road.  Since  it  cannot  lie 
disputed  that  a  city  street,  in  the  popu- 
lar sense,  is  a  highway,  and  that  the 
Elaintif!,  under  the  statute,  may  use 
ighways  under  the  limitation  so  as 
not  "to  interfere  with  the  safety  or 
convenience  of  ordinary  travel,"  it  fol- 
lows that  the  statute  must  be  treated  as 
having  meant  what  it  said.  A  more  critical 
examination  of  its  language  than  is  fur- 
nished by  its  ordinary  reading  is  not  useful 
or  even  poaaible.  A  statute  must  be  treated 
aa  a  living  thing,  but  oftentimes  it  is  dis- 
sected as  if  it  were  &  deod  letter.  Our  duty 
is  not  to  make  an  autopsy  upon  its  remains, 
but  to  sensibly  discover  what  it  means;  we 
apprehend  that  the  reasons  which  led  to 
its  enactment,  as  well  as  the  manner  in 
which  it  has  been  treated  by  our  people  and 
the  legislature,  if  consonant  with  its  sensi- 
ble meanlnK,  would  prevail-  Any  other 
course  would  require  ua  to  usurp  functions 
we  do  not  possess.  It  is  our  duty  to  con- 
strue the  statute,  not  to  amend  or  repeal  ita 

If  we  recur  again  to  the  historical  facta 
which  assist  in  delining  Ihe  meaning  of  this 
law,  we  And  that,  so  far  as  the  placing  of 
poles  and  wires  on  highways  is  concerned, 
that  right  was  created  by  tcgiiilative  action 
more  than  forty  years  ago,  and  it  has  con- 
tinued in  force  and  materially  aided  in  the 
growth  of  this  great  commonwealUi ;  and 
the  only  change  of  such  right,  until  18S3, 
baa  been  an  extension  of  its  benefits.  For 
twenty  years  tJie  telegraph  companies  of 
this  state  applied  its  terras  comprehensively 
to  cover  their  neceaaities  upon  all  public 
ways,  both  rural  and  urban,  when  the  tele- 
phone companies  were  given  the  same  bene- 
fit. For  ten  years  thereafter,  at  least,  the 
telegraph  companies  exercised  the  some  priv- 
ileges aa  before,  while  the  telephone  com- 
panies during  the  intermedials  period  be- 
tween the  amendment  and  the  origin  of  the 
long-distance  service  derived  no  other  bene- 
nta  than  within  the  urban  districts  to  which 
they  confined  their  business,  and  to  which  it 
is  now  claimed  the  statute  did  not  refer. 
In  other  words,  the  telephone  companies 
were  using,  under  the  benefits  of  this  stat- 
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ate,  without  ftpparcat  objection,  the  plaeM 
where  it  did  not,  on  defenduit'e  theoi;,  a^ 
plj,  and  did  not  um  the  only  places  where  it 
did  applj,  while  Uie  telegraph  eompanlee 
ware  yiSlng  both  fw  the  lame  pnrpoee;  and 


the  Inference  that  follows  i: 


obvious,  and 


for  thirty  jeare  and  more  ita 

both  Una*  of  eiMnpaaiiaa  were  accepted,  aod 

it  was  not  amanded  or  changed. 

The  strongest  argument  in  support  of  de- 
fendsjite'  contention  that  there  wan  a  re- 
served lesislative  purpose  to  exclude  urban 


ute  la  that  such  a  restriction  has  been  prac- 
tically placed  upon  the  statute  by  the  plain- 
tiff itself.  It  IS  urged  that  plaintifT  and 
others  similarly  situated  have  repeatedly 
Botieht  cmeeaiions  from  municipalities,  par- 
tlciuarly  from  defendants,  at  variaace  with 
Uie  right  to  use  their  streets,  which  it  now 
insists  upon;  that  the  privll^e  of  placing 
poles  and  wirea  in  tiie  streets  has  never 
until  tiie  present  time  been  demanded  as  a 
tight,  but  has  been  accepted  (as  under  the 
ordinance  of  18B3,  set  forth  at  length  in 
t^e  former  opinion),  and  the  fact  that  the 
plaintiff  has  reco^iied  the  power  of  the 
city  to  control  this  subject  is  to  be  given 
weight;  and  this,  to  a  certain  extent,  is 
true,  although  to  what  extent,  and  how  far 
such  privileges  have  been  asked  for  and  re- 
ceived. In  the  absence  of  any  reliable  data, 
it  is  not  easy  to  determine.  There  is  so 
logical  force  in  this  claim,  although  it  ci 
not  be  deemed  controlling,  nor  sufficient 
overcome  the  spirit  of  the  statute  expres!ied 
in  its  literal  terms;  for  it  is  in  opposition 
to  the  source  of  the  real  authority  to  oon- 
stme  the  law,  which  ia  judicial,  and  vested 
in  the  courts.  If  the  meaning  of  the  words 
of  the  statute  were  doubtful,  the  int«rpreta- 
tien  which  the  telephone  company  and  the 
dty  have  placed  upon  its  meaning  might  be 
mors  weighty ;  but  where  there  is  no  doubt, 
or  private  policy  and  Kelf-intereat  dictate 
the  action  of  either  party,  such  argument  ia 
of  very  little  force.  Were  it  clear  that  no 
such  authority  to  use  urban  ways  had  been 
vested  in  the  telephone  company  bj  the  gen- 
eral statute,  ita  assertion  or  assumption  of 
such  right  would  not  crrate  it,  or,  if  a  rea- 
sonable  construction  would  not  permit  such 
a  view,  the  plaintiff  could  not  determine  the 

Suestlon  by  its  own  acts.     It  would  still  be 
ir  the  courts,  rather  than  the  plaintiff, 
construe  the  meaning  of  the  law. 

If  the  views  we  have  expressed  above 
correct,  the  actual  right  to  use  the  highways 
of  the  state,  eltlier  in  cities  or  upon  country 
roods,  subject  to  necessities  of  ordinary  trav. 
d,  was  conferred  upon  plaintiff.  The  de- 
fendant has  for  years  assumed  control  itself 
of  this  right,  and  ccntrocted  with  the  plain- 
tiff on  that  basis,  notwithstanding  the  stat- 
ute; hut  the  city  now  disclaims  that  it  hod 
such  right,  and  it  would  be  hardly  a  con- 
eluMve  argument  for  ihe  plUntiff  to  say, 
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in  aniwer  to  this  claim,  tliat  the  ei^  did 
not  have  aneh  right,  because  it  had  cofi- 
■tmed  the  statute  aninst  itself  in  this  r^ 
speot,  b;  adc^ing  the  ordinance  of  1883, 
and  conld  not  repudiate  its  ultra  vire»  aeta. 
The  peculiar  nature  of  the  telqihone  busi- 
ness IS  such  that  the  plaintiff  and  defend- 
ant do  not  stand  upon  equal  grounds  is 
dealing  with  each  other,  and,  notwithstand- 
ing the  provisions  of  the  statute  authorisnf 
the  use  of  city  streets,  the  exactions  of  the 
municipality  might  well  be  such  that  anj 


benefits  to  be  derived  theremin);  and 
it  is  quite  easy  to  see  how  the  plaintiff 
might  well  desire  to  av<rfd  friction  with  or 
antagonism  ttom  Om  city  in  the  enjoyment 
of  its  franchises.  Again,  if  the  dty,  aa  we 
conclude  further  on,  had  the  reserval  pow- 
er of  regulatimi,  in  the  interest  of  publie 
convenience  and  necessity,  in  the  placing  of 
telephone  poles  and  wires  in  particular 
streets  ta  in  aubaurface  conduits,  such  riibt 
would  justify  action  on  the  part  of  the  dty 
that  would  necessitate  concraslmis  that  the 
city  would  be  autJiorized  to  make  in  formal 
respects,  and  the  argument  based  upon  the 
practical  construction  of  the  statute  falls  to 
the  ground. 

We  have  not  overlooked  two  recent  enaet- 
menta  affecting  the  subject.  In  18Q3,  for 
the  Srst  time,  a  restrictive  proviso  was  in- 
corporated into  an  amended  section  of  Gen. 
Stat  187S,  chap.  34,  tiUe  1,  f  1  (Gen.  Stat. 
1894,  chap.  34,  title  1,  f  2S02),  providing  for 
the  organiEation  of  corporations,  to  the  ef- 
fect that  no  franchise  should  be  granted  to 
telegraph  or  telephone  companies  tnat  would 
authonze  them  to  place  their  poles  and 
wires  in  city  streets  without  permission  of 
the  muniapality.  Gen.  Laws  1393,  chap. 
74.  And  to  the  same  effect  is  Oen-  Iaw> 
1899,  chap.  81.  The  plair.*:?  -xs^  organiiad 
as  a  corporation  in  187B.  It  obtained  the 
benefits  of  the  act  of  ISSO,  above  referred  to, 
in  18B1,  which  became  a  contract  between 
the  state  and  the  plaintiff  by  the  acceptanM 
of  the  same.  Hence  the  proviso  in  toe  law 
of  1893  and  18B9,  being  prospective,  oouM 
not  impair  rights  that  had  become  vested, 
because  forbidden  under  the  clearest  prohi- 
bitions in  the  state  and  Federal  Constitu- 
tions; and  it  is  not  claimed  that  these  etet- 
utes  did  so,  nor  is  it  possible  to  treat  the  lat- 
ter proviso  as  a  l^alative  interpretation 
of  the  original  act  of  ISdO,  which  had  beat 
continued  in  force  up  to  that  time,  without 
change,  unices  the  inference  follows,  for 
what  it  is  worth,  that  these  restrictive  pro- 
visions were  enacted  to  impose  upon  com- 
panies organii«d  in  the  future  an  obligation 
which  was  by  the  legislature  not  supposed 
to  be  expressed  in  any  previous  statute. 
This  inference  favors  plaintiff's  contention. 

As  a  result  of  this  review  of  the  subject, 
we  are  led  to  the  conclusion  that  the  plain- 
tiff had  a  right  to  use  the  streets  of  the  dty, 
under  proper  regulations  and  restrictions 
(referred  to  in  the  original  appeal)  by  the 
municipality.  What  such  power  of  regula- 
tion in  the  city  imposed  in  its  rdatian  to 
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tba  ylaJTitiff  is  still  to  be  considered.  Binee 
tta  nrst  argDment  in  this  e«ae  the  general 
itatat«  (Gen.  Stat.  1894,  !  2641),  has  been 
jndieiAUy  constmed  bv  the  United  States 
«ir«ult  court  of  this  mstrict,  and  the  oon- 
dnaians  ^^preesed  above  find  anthorily 
therein,  as  well  as  the  necessary  deduction 
that  an^  ordinance  of  the  tatj  intorfering 
with  or  impairing^  the  vested  right  thus  con- 
farred  upon  the  plaintiff  t^  t£e  state  vio- 
lated constitutional  rights  and  was  invalid. 
Sbbott  T.  Dvluth,  104  Fed.  833. 

2.  It  still  remains  t^  consider  such  provi- 
sions of  the  dtj  charter  as  afFect  the  sub- 
ject □ndn'  the  inquiry.  Did  the  city  possess 
a  delegated  power  to  limit  and  r^ulate  the 
placing  of  poles  and  wiree  by  pfaintiS  in 
its  streete;  and,  if  bo,  what  were  the  limits 
vpc»  such  right  I  The  provisiuna  of  the  de- 
fendant's charter  germane  to  this  subject  at 
Uw  time  when  the  ordinance  of  1883  was  en- 
acted W  the  commtMi  council  in  the  ezerdse 
of  the  delegation  of  power  to  defendant  over 
its  streets  gava  it  the  right,  under  subdivi- 
sion 6,  {  5,  chap.  4,  "to  prevent  the  encumber- 
ing of  streets,  all^s,  tanee,  sidewalks,  pub- 
lic grounds,  or  wharves  with  carriages, 
carts,  wagons,  Hleighs,  boxM,  lumber,  lire- 
wood,  posts,  awnings  or  any  other  materials 
or  substsjice  whatever;"  and  by  subdivision 
31,  t  6,  chap.  4,  the  power  "to  rranove  and 
atete  any  nuisance,  obstruction,  or  en- 
croachment upon  the  streets,  alleys,  public 
nunds,  and  highways  of  the  city;"  and  by 
,  chap.  8,  "the  care,  supervision,  and  con- 
tnd  of  all  highways,  streets,  alleys,  public 
squares,  and  grounds  within  the  limits  of 
the  city."  Such  was  the  power  delegated 
to  the  city  council  to  adopt  the  ordtnance 
of  18S3,  set  forth  at  length  in  the  opinion, 
which  conferred  upon  the  plaintilf  the  right 
to  use  and  occupy  the  streets  and  alleys  of 
the  city  with  its  poles  and  wires.  Nothing 
in  the  provisions  above  quoted  conSicts  with 
'  the  power  to  pass  such  ordinance.  On  the 
other  hand,  under  such  general  provisions, 
even  in  the  absence  of  tJie  general  statute 
(Gen.  Stat.  1894,  |  2641),  it  might  be  held 
that  anfCdent  power  was  so  ddegated  for 
that  purpose.  In  a  recent  case  decided  by 
the  United  States  drcuit  court  of  appeals 
for  this  circuit,  it  was  held  (Banborn,  J.), 
under  a  statute  where  the  city  of  Colorado 
Springs  was  empowered  to  r^julate  the  use 
01  its  streets,  to  provide  for  the  lighting  of 
the  same,  and  to  pass  all  ordinances  and  to 
make  all  rules  and  regulations  demanded 
or  necessary  to  exercise  those  powers,  that 
"^t  had  the  implied  authority  to  grant  the 
right  and  privilege  to  construct  a  power 
house  to  generate  electricity  on  its  public 
grounds,"  etc,  Piket  Peak  Power  Co.  v, 
Calorado  Springt,  44  C.  C.  A.  333,  105  Fed. 
I.  Thirty-four  dajv  after  the  passage  of 
the  ordinance  under  which  the  dty  at- 
tempted to  grant  the  right  to  the  teleplione 
company  to  erect  its  poles  in  its  streets,  the 
charter  of  the  city  was  amended  by  adding 
to  f  S,  chap.  4,  the  following  authority  to  be 
exercised  bj  the  council:  "To  regulate  and 
control  or  prohibit  the  placing  of  poles  nnd 
the  suspending  of  electric  and  other  wires 
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along  or  across  the  streets  ot  said  dty,  and 
to  require  any  or  all  already  placed  or  sus- 
pended either  in  limited  districts,  or 
throughout  the  entira  city,  to  be  ronovcd  or 
to  bs  placed  in  such  manner  as  it  may  des- 
ignate beneath  the  surface  of  the  street  or 
sidewalk."  l^is  provision  does  not  declare 
that  the  power  therein  conferred  is  esdusiva 
in  tlie  city,  nor  that  the  right  to  remove 
poles  and  wires  in  the  streets  La  to  be  ezer- 
dsed  by  the  dty  arbitrarily.  If  the  gener- 
al statute  (Qen.  BUt.  1804,  f  2641)  is  con- 
trolling;, OS  we  have  hdd  above,  this  provi- 
sion should  be  construed  so  as  to  harmcmiM 
with  that  statute,  and  not  given  such  a  con- 
struction as  would  nve  absolute  power  to 
the  city  to  remove  wires  and  poles  without 
reason  or  necessity,  for  such  a  view  would 
clearly  interfere  with  plaintiff's  'vested 
rights;  or  if,  as  we  are  led  to  believe,  there 
was  authority  under  the  previous  provisions 
of  the  charter  in  force  at  the  tim'h  the  or- 
dinance of  1883  was  enacted  and  accepted 
by  the  plaintiff,  it  follows,  as  held  in  Pike* 
Peak  Potcer  Co.  v,  Colorado  Springa,  44  C. 
C.  A.  833,  105  Fed.  1,  that  an  ordinance  of 
a  city  passed  under  legislative  authority, 
within  Uie  provision  of  the  Federal  ConsU- 
tution,  "cannot  be  I'epealed  by  later  or- 
dinances  which  would  be  so  clearly  a  viola- 
tion of  S  10,  art.  1,  which  prevents  the  pass- 
ing ot  a  law  impairing  the  obligations  of 
a  contract,  and  the  14th  Amendment  to  the 
Constitution,  which  forbids  the  taking  of 
property  without  due  process  of  law,*' that, 
as  held  in  that  case,  "no  argum^t  to  the 
contrary  would  be  worthy  of  a  moment's 
consideration." 

So  far  we  have  considered  this  question 
with  reference  to  the  rights  of  the  plaintiff, 
upon  the  allegations  oi  the  complaint  well 
"leaded  that  allege  that  defendant  was  or- 


charter  which  we  have  quoted  do  p 
force  and  vitality  in  authorizing  sucn  con- 
trol and  regulation  of  plaintiff's  uusiness  1^ 
the  city  that  they  must  not  be  overlooked. 
We  think  much  misunderstanding  has  aris- 
en from  the  previous  (pinion,  through  a 
failure  to  realize  what  was  actually  deter- 
mined. We  have  not  held,  and  do  not  hold, 
that  the  city  hod  the  power  to  confer  upon 
the  plaintiff  vested  rights  to  irrevocably  oc- 
cupy its  streets,  in  violaiion  of  any  reason- 
able right  therein  by  the  city.  We  hold  that 
the  only  power  delegated  by  the  state  to 
the  city  under  any  of  the  charter  prorisions 
referred  to  is  the  power  of  regulation,  and 
the  necessaiy  control  inddent  to  such  pow- 
er. We  held  in  the  former  opinion,  and 
now  hold,  that  the  only  contract  entered 
into  by  the  city  with  the  defendant  was  with 
reference  to  the  manner  and  method  of  plac- 
ing its  poles  and  wires.  Such  contract  was 
within  the  police  power  ot  the  city,  and  the 
defendant  having  acted  upon  the  contract 
by  the  ordinance  of  18S3  as  to  how  it  should 
place  its  poles  and  wires,  the  city  cannot, 
without  reasonable  cause,  in  the  exercise  of 
its  power  of  regulation,  revcdce  its  contract 
as  to  such  matters,  and  order  a  different  ar- 
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rangement.  Tlie  power  of  re^latiMi,  or 
the  police  power,  as  there  designated,  be- 
longed to  the  state,  nnd  was  deleentcd  to 
the  city  in  its  charter;  and  we  think  that 
the  charter  proviaiona  referred  to  fully  rec- 
(^nize  ita  beneficent  author!  t;,  which 
should  be  exercised  in  reason  and  judgment 
for  the  best  interest  and  welfare  of  the  mu- 
nicipality, and  secures  all  that  is  essential 
to  a  proper  and  reasonable  conti'ol  of  the 
plaintiJT'a  businesa.  It  is  not  to  be  assumed 
that  the  It^slature,  in  delegating  such  pow- 
ers, intended  to  violate  the  organic  law,  or 
(what  would  be,  perhaps,  as  bad  in  its  prac- 
tical effect)  to  invest  the  defendant  with  tlic 
power  to  confer  a.  monopoly  in  the  use  of 
its  streets  lo  a  favored  corporation,  which 
is  the  logical  and  necessary  result  of  de- 
fendant's claim.  If  the  claims  of  the  city 
are  well  founded  upon  the  issue  raiaed  by 
the  deimirrer,  it  can  grant  a  right  to-day, 
and  deprive  the  party  to  whom  it  is  granted 
of  Bucn  right  to-morrow.  If  it  can  confer 
the  privile^  upon  the  plaintiff  of  placing 
overhead  wires  on  the  streets,  and  immedi- 
ately thereafter  compel  the  plaintiff  to  re- 
place the  eame  in  subsurface  conduits  in 
rural  neighborhoods,  where  there  is  no  rea- 
son or  neecesity  for  such  change,  which  pur- 
pose is  admitted  by  the  demurrer  in  this 
case,  it  might  immediately  thereafter  com- 
pel the  removal  of  the  wires  bo  placed  in 
subsurface  conduits.  Nor  is  such  a  result 
impossible  of  conjecture.  Oscillations  of 
power  in  local  government  do  not  always 
vibrate  from  the  same  center,  for  history  is 
full  of  illustrations  to  show  that  the  guardi- 
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rs,  through  injurious  monopolies  that 
ueprive  the  people  of  their  privil^es.  The 
safeguards  of  the  ConstituUon  are  the  ulti- 
mate refuge  from  such  usurpations,  and  it 
cannot  be  believed,  when  we  consider  the 
extreme  and  justifiable  jealousy  which  baa 
existed  on  the  part  of  the  lawmakers  to 
guard  against  the  abuses  of  power,  that  they 
could  have  intended  to  confer  by  doubtful 
terms  an  arbitrary  right  upon  any  munici- 
pality in  this  state  unreasonably  to  deprive 
its  citizens  of  the  benefits  of  progress  or  to 
grant  monopolies. 

The  solution  of  the  question  involved  in 
this  case  is  not 'difli cult,  and  is  consistent 
with  every  reasonable  interest  that  belongs 
to  the  people  of  the  city  of  Minneapolis.  The 
plaintiff  has  the  right  to  use  its  streets  in 
the  way  prescribed,  but  such  right  is  sub- 
ject to  regulation;  and  if  the  use  of  any 
street  for  overhead  wires,  or  any  other  place- 
ment of  its  lines,  is  injurious  to  public  safe- 
ty, convenience,  comfort,  or  utility  in  the 
management  of  city  affairs,  or  inconsistent 
with  reason,  order,  and  good  government, 
the  city  has  the  power,  under  the  law  and 
its  charter  provisions,  to  compel  a  removal 
of  such  poles  and  wires  from  its  streets,  and 
compel  them  to  be  placed  in  subsurface  con- 
duits, or  to  otherwise  regulate  the  business 
of  the  company  so  that  the  use  of  its  streets 
shall  not  interfere  with  the  richts  of  its 
citizens,  but  subserve  their  welfare,  in  the  | 
inestimable  service  which  the  telephone  ren- 
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dera  to  commerce,  civilization,  sod  the  h^- 
piness  of  its  people.     This  ea»e  cranes  here 

upon  statements  in  the  complaint  as  to  what 
the  city  is  attempting  to  do  that  may  or  may 
not  be  true.  We  are  required,  upon  the  ad- 
missions made  by  the  defendant  itself  tn 
its  demurrer,  to  accept  such  statements; 
and,  accepting  them,  we  have  simply  deter- 
mined that  what  has  been  well  pleaded  and 
.lleged  shows  iiu  exercise  of  arbitrary  and 


no  facts,  but  only  assumed  that  to  be  tm» 
which  defendant  bas  admitted.  In  the  tri- 
bunals of  the  law,  within  the  jurisdiction 
where  this  plaintiff  and  defendant  are  con- 
ducting this  contest,  there  is  no  doubt,  it 
seems  to  us,  but  what  a  determination  should 
be  reached  upon  the  actual  facts,  with 
which  no  fault  should  be  found  by  anyon* 
who  cares  more  for  the  benefits  of  good  gov- 
ernment and  the  best  interests  of  t  be  people- 
than  for  the  assertion  of  arbitrary  ritrbts. 

We  have  noted  the  point  that  the  defend- 
ant claims  that  injunction  is  not  the  proper 
remedy;  that  it  was  the  prerequisite  duty 
of  the  plaintiff  to  have  applied  for  permis- 
sion to  place  its  polee  to  the  city  engineer, 
and,  on  his  refusal,  to  seek  its  rights 
through  mandamus.  This  is  not  a  case 
where   ministerial   officerB   have   refused   to 

ferform  a  duty  imposed  upon  them  by  law.. 
ut  where  the  city  itself,  by  the  enactment 
of  ordinances,  prohibits  its  officers  from  per- 
forming such  duties.  In  such  a  case  injuoc- 
tion  is  clearly  the  proper  remedy.  What 
we  have  stated  above,  in  addition  to  what 
is  held  in  the  original  opinicHi,  must  be 
deemed  a  disposition  of  the  claim  that  J  6 
of  the  ordinance  of  1883  gave  the  city  the 
arbitrary  power  to  remove  poles  at  its  pleas- 
ure, and  we  adhere  to  our  former  conclu- 
sions in  this  respect. 

While  Be  have  not  noticed  particularly 
all  the  points  suggested  by  counael  on  the 
reargument  and  briefs,  they  have  all  been 
fully  considered,  and  we  have  covered  the 
propositions  which  seem  to  us  to  be  de- 
cisive; and  have  reached  the  conclusion — 
which  seems  to  us  as  clear  as  can  be  realized 
in  any  disputed  legal  controversy — that  the 
power  to  place  poles  and  wires  in  the  streets 
of  municipolities  in  this  state  has  been  con- 
ferred upon  the  plaintiff  by  the  legislature: 
that  the  question  as  to  the  manner  in  which 
this  power  should  be  exercised  to  meet  the 
demands  of  convenience  and  necessity  was 
within  the  authority  of  the  city;  that  the 
ordinance  of  1B83  was,  to  a  certain  extent, 
so  far  as  manner  and  form,  at  least  are  con- 
cerned, the  subject  of  contract  obligation ; 
and  that  the  subsequent  ordinances  of  May 
and  October,  1699.  as  alleged  in  the  plain- 
tiff's complaint  and  admitted  by  the  demur- 
rer, impose  such  burdens  upon  the  plaintiff 
as  to  impair  their  legal  contract  rights,  and 
to  that  extent  must  be  restrained,  leaving 
the  question  of  fact  yet  to  be  determined, 
whenever  raised  in  the  proper  manner, 
whether  the  provinions  of  tho^le  ordinances, 
or  of  any  other  that  may  be  adopted,  are 
within  the  limits  of  wholesome  and  proper 
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municipal  r^ulation.  For  the  reasons  stated 
above,  ice  abide  by  the  forntcr  opinion  of 
tktM  court,  and  the  order  sustaining  the  de- 
T  is  overruled,  a,nd  the  case  remanded. 


Start,  Ch.  J.,  dissenting: 

I  cannot  assent  to  the  conclusion  reached 
by  the  court  u^on  several  vital  questions  in 
tbia  case.  It  is  not  my  purpose,  however, 
to  discuss  them  in  detail,  but  to  simply  state 
my  conclusions. 

I  dissent  from  so  much  of  the  decision 
that  1b  to  Uie  elfect  that  telephone  compan- 
ies are  given,  subject  only  to  a  proper  ex- 
ercise of  the  police  power,  the  right,  by  Gen. 
Stat.  1866,  chap.  34,  i  '28,  as  amended  b; 
Laws  ISSl,  chap.  73  (Gen.  Stat.  1804,  \ 
2641),  to  use  the  public  etreeU  of  the  mu- 
nicipalities of  the  Btate,  without  the  per- 
nuHsion  of  the  corporate  authorities,  for  the 
purpose  of  erecting  add  maintaininif  their 
poeta  and  wires  therein,  provided  such  posts 
be  Ki  located  as  in  no  way  to  interfere  with 
the  safety  or  convenience  of  ordinary  travel 
in  such  streets.  While  the  word  "high- 
ways," in  its  most  comprehensive  meaning, 
includes  the  streets  of  a  municipality,  yet 
in  its  popular  meaning  it  does  not.  Wherev- 
er the  word  is  used  in  a  statute,  its  meaning 
depends  upon  the  legislative  intent,  but  no 
inBexible  rule  can  be  laid  down  for  deter- 
mining sncb  intent.  It  must  be  gathered 
from  the  language  used,  the  subject-matter 
and  the  purpose  of  the  statute,  and  existing 
l^slation  to  be  affected  by  it.  It  seems 
unreasonable  to  conclude  that  the  legislature 
intended  by  this  statute  to  repeal,  pro  fanto, 
existing  epecial  laws  giving  to  the  munici- 
palities of  the  state  the  control  of  their 
streets,  and  to  confer  the  perpetual  right 
upon  telegraph  and  telephone  ciHnpanies  to 
enter  upon  any  and  all  of  the  streets  of 
snch  municipalities,  without  consent  of  the 
governing  body  thereof,  and  erect  and  main- 
tain therein  their  poles  and  wires,  subject 
to  no  control  or  limitation  except  such  as  is 
incidental  to  the  exercise  of  the  police  pow- 
er. If  such  was  the  intention  of  the  legis- 
lature, it  seems  reasonable  to  believe  that 
it  would  have  been  dearly  expressed  by  the 
use  of  the  word  "streets"  in  connection  with 
the  words  "roads  and  highways,"  as  was  and 
is  the  l^slalive  custom  in  cognate  cases, 
as  evidenced  by  numerous  statutes.  It 
seemB  clear  U)  rao  that  the  word  "higbwsys" 
was  used  in  this  statute  in  its  restricted 
sense,  as  referring  only  to  rural  highways, 
and  not  to  tbe  streets  of  the  municipalities 
)rf  the  state.  In  any  event,  there  is  more 
than  a  fair  doubt  as  to  whether  it  was  in- 
tended by  the  statute  in  question  to  grant 
any  rights  in  such  streets ;  brace  the  doubt 
most  &  resolved  against  all  parties  claim- 
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in^  such  righta,  for  public  grants,  unlike 
private  ones,  must  be  construed  strictly 
against  the  grantee.  I  am  of  the  opinion 
that  tbe  plaintiff  has  no  right  to  maintain 
its  poles  and  wires  in  the  streets  of  the  de- 
fendant city  by  virtue  of  Gen.  Stat.  18B4,  i 
2G41,  but  that  its  rights  therein  depend  upon 
the  clinrtcr  provinoos  and  ordinances  of  the 
city.  The  plaintiff,  by  virtue  of  the  existing 
charter  provisions  of  the  city,  on  January 
24,  1883;  the  city  ordinance  of  that  date, 
referred  to  in  tbe  record  as  "Ordinance  A;" 
the  amendment  of  the  charter  thirty-four 
days  thereafter  (Special  Laws  1883,  chap. 
3.  i  13)  ;  and  by  its  acceptance  of  the  or- 
dinance,—acquired  a  qualified  contract  right 
to  maintain  its  telephone  exchange  system 
in  tbe  streets  of  tbe  dty.  The  right,  how- 
ever, to  have  the  poles  and  wires  removed 
from  the  surface  of  the  streets,  and  placed 
underground,  whenever,  in  the  opinion  of 
tbe  city  council,  public  interest  so  required, 
was  expressly  reserved,  as  a  part  of  the 
contract.  This  stipulation  is  something 
more  than  the  mere  right  to  r^ulate  and 
control  the  streets  of  tbe  city  and  the  busi- 
ness of  the  plaintiff  in  the  exercise  of  the 
police  power.  That  right  is  inalienable, 
and  need  not  be  reserved.  While  the  city 
council,  by  virtue  of  this  provision  of  the 
contract,  cannot  conflscate  the  plaintiff's 
property,  nor  wholly  exclude  it  from  tii» 
streets  of  the  city,  yet  it  does  commit  the 
question  as  to  when,  and  to  what  extent, 
public  safety,  convenience,  and  comfort  re- 
quire that  the  defendant's  poles  should  be 
removed  from  the  surface  of  the  streets,  and 
its  wires  placed  underground,  to  the  discre- 
tion, judgment  and  decision  of  the  city 
council.  It  is  the  arbitrator  agreed  upon 
to  determine  the  question,  between  the  city 
and  tbe  plaintiff,  whether  public  interests 
at  any  particular  time  require  that  the 
wires  be  placed  below  tbe  surface  of  the 
street;  and  its  decision,  when  made,  wheth- 
er it  be  correct,  wise,  or  just,  is  conclusive, 
unless  it  has  acted  in  the  premises  arbi- 
trarily or  dishonestly.  When,  as  in  this 
case,  the  dty  council  iwsses  an  ordinance 
requiring  the  wires  within  a  designated  dis- 
trict to  be  placed  in  subsurface  conduits,  the 
ordinance,  whether  a  proper  exercise  of  the 
police  power  or  not,  is  valid,  and  must  be 
obeyed,  unless  the  plaintiff  can  establish  by 
satisfactoiy  evidence  that  tbe  city  council 
did  not  enact  the  ordinance  in  the  exercise 
of  a  fair  descretion,  but  arbitrarily  or  dis- 
honestly. The  allegations  of  the  complaint, 
liberally  construed,  are  sufficient  to  bring 
the  case  within  tbe  rule  stated,  and  upon 
this  ground  alone  I  concur  in  the  conclusion 
of  the  court  that  the  complaint  states  a 
cause  of  action. 


,v  Google 


BaoDt  Iblakd  Supkbhb  Goubt. 


RHODE  ISLAND    SUPREME  OOUBT. 


JoMph  L.  PEACOCK 


..) 


A  fatkCF  !■  mot  Ilatile  tor  aepTleBa  ran- 
dered  In  tatorlnv  during  TftcvtloD  tlnM 
hla  minor  niD  who  Urei  witb  aad  1>  (up- 
ported  bj  him,  wbere  the  ftthw  is  not  ooo- 
Riilted  about  aad  do«i  not  conawt  to  th«  sm- 
plo;aient. 

(Janaary  4.  1901.) 

MOTION  for  nev  trial  after  the  sruiting 
of  a  noneuit  in  ui  action  brought  to  re- 
cover tha  value  of  Mrvicea  rendered  in  tu- 
torinj;  defendant's  minor  aon.     Denied. 

Th«  facta  are  stated  in  the  opinion. 

Mr.  Junea  A.  WllUmaia,  for  plaintiff: 

Food,  clothing,  lodging,  and  needful  medi- 
oine  are  neceesariea ;  ao  ia  proper  inatruction. 

I  Parsons,  Contr.  p.  321;  1  Story,  Coatr. 
I  126;  Co.  Litt.  178;  Chitty,  Cootr.  198;  10 
Am.  &  Eng.  Bno.  Law,  pp.  660,  661,  and  foot- 


1  to  the  child,  then  if  the  gooda 
supplied  were  neceasaries  it  would  seem 
from  the  cases  that  slight  evidence  ia  suffi- 
cient to  prove  such  authoritj, — as  that  the 
father  saw  the  son  wear  the  clothea,  or 
knew  that  he  had  received  ttaem,  and  made 

1  Parsons.  Contr.  pp.  330,  331 ;  1  Stoiy, 
Contr.  {  133;  Sicain  v.  Tyler,  26  Vt.  ». 

Mt.  Joba  A.  TUUiiKl>Mt,  for  defendant: 

A  collie  education,  or  tutoring  at  fifty 
cents  an  hour  in  vacatim  in  preparing  for 
one,  has  never  yet  been  ranked  among  those 
neceesariea  for  which  an  infant  can  render 
himself  or  his  parent  liable. 

Uiddlehurj,  College  v.  Chotidler,  16  Vt. 
683,  42  Am.  Dec.  637 ;  Turner  v.  Qaither,  83 
N.  C.  367,  3S  Am.  Rep.  674. 

There  was  no  express  contract  by  the  de- 
fendant. 

Plaintiff  haa  proved  no  implied  contract. 
He  admits  that  be  did  not  infi>rm  defendant 
that  he  intended  to  tutor  his  aon,  made  no 
bargain  with  either  the  defendant  or  his 
aim,  and  did  not  find  out  whether  defendant 
wished  him  to  tutor  hia  son  or  not.  In  fact, 
he  has  not  even  proved  that  defendant 
knew  tlie  son  was  being  tutored  by  him; 
and  it  is  settled  that  the  burden  of  proof  is 
Mi'the  person  seeking  to  charge  the  parent. 

IT  Am.  &,  Eng.  Enc.  I^w,  p.  368. 

liven  if  plaintiff  had  not  performed  the 
work  at  the  request  (rf  Cole,  he  could  not 
recover,  since,  where  an  infant  ehild  resides 
at  home,  it  la  to  be  presumed  that  the  father 

NoTi. — On  the  qneitlon  whether  a  father  can 
be  tield  liable  for  bis  son's  room  rent  at  college 
on  the  groond  that  It  la  a  necenar?,  see  the 
earlier  case.  In  this  series,  of  Gregor;  v.  Lee 
(Conn.)  2I>  L.  R.  A.  818. 

On  the  question  o(  his  Kabllltr  for  his  eon's 
board  bill  while  attending  school,  see  Ellgore  v. 
Rich    (Me.)    12  L.   R,  A.  866,  with  note  aa  to 
wliat  conaMtutea  neceaaarlea  geuerallj. 
63  L.  R.  A. 


furnishes  whatever  i*  necessary  and  proper 
for  hla  maintenance;  and,  a  proper  suppwt 
being  rendered  under  such  circumstances,  a 
third  perstm  cannot  supply  even  necessaries, 
and  charge  the  father. 

Schouler,  Dom.  Rel.  Stb  ed.  U  241,  412. 
413;  17  Am.  ft  Eng.  Enc.  Law,  p.  3SS;  Free- 
man V.  fio6info»,  38  N.  J.  L.  383,  20  Am 
Rep.  3&S;  Raymond  v.  Loyl,  10  Barb.  4B3 
Chileott  V.  Trimble,  13  Barb.  S02;  ryler  t 
AmoW,  47  Mich.  664,  11  N.  W.  387;  KelU^ 
V.  Davit,  49  N.  H.  187,  6  Am.  Rep.  490. 

Plaintiff  did  the  work  at  Cole's  request, 
and   must  therefore  look  to  Cole  for   pay- 


Dnboio,  J.,  delivered  the  opinion  of  the 

The  plaintiff  sues  to  reoover  t2d  for  serv- 
ices OS  tutor  of  defendant's  minor  son  in 
1B08,  during  the  summer  vacation  of  the 
school  of  Chaxlee  A.  Cole,  in  which  the  minor 
\  a  pupil.  The  services  were  performed 
,  the  plaintiff  at  the  written  request  of 
said  Cole,  and  after  making  arrangements 
with  tbe  minor.  No  contract  was  entered 
into  by  the  plaintiff  and  defendant.  The 
plaintiff  did  not  see  the  defendant,  or  in- 
form him,  by  letter  or  otherwise,  respecting 
the  services  rendered,  at  any  time  prior  to 
the  completion  thereof.  The  parties  were 
both  living  in  and  doing  business  in  Paw- 
tueket,  and  the  minor  lived  witb,  and  was 
aupported  and  educated  at  the  expense  of, 
his  father,  the  defendant.  The  plaintiff  con- 
tends tbat  education  la  cme  of  the  ncceaaa- 
.  that  his  aervicea  were  also  necessary, 
and  that  a  minor  is  presumed  to  be  the 
agent  of  bis  father  in  procuring  necessaries 
Buitable  to  his  condition.  There  can  be  no 
question  at  this  time  and  place  of  the  necea- 
nty  of  education.  Our  atatutes  make  it 
compulsory,  within  well-deftned  limits.  A. 
common- school  education  is  undoubtedly 
necessary,  and  under  favorable  circumstan- 
ces a  collegiate  education  may  also  be. 
Whether  tutoring  in  vacation  can  he  said  to 
be  one  of  the  necessaries  is  more  doubtful. 
Continuous  application,  without  rest  or 
ation,  is  not  generally  reconunended. 
not  necessaiy  to  determine  that  qces- 
tion  in  this  case.  In  1  P&rsons,  Contr.  8th 
ed.  p.  305,  the  law  is  stated  to  be  as  follows : 
"When  an  infant  lives  witb  the  father  or 
under  his  control,  his  judoTnent  as  to  what 
are  neceaearies  will  be  so  lar  reepected  that 
he  will  be  liable  only  for  those  things  fur- 
nished to  the  infant  to  relieve  him  trMn  ab- 
solute want:." 

However  this  may  be,  in  Uie  present  caae 
it  ia  clear  that  before  tutoring  the  minor 
the  plaintiff  ahould  have  ascertained  wheth- 
er the  defendant  was  willing  to  employ  him 
for  that  purpoaa.  The  intimate  relation  of 
tutor  and  pupil  should  not  have  been  estab- 
lished without  allowing  the  father  to  exer- 
'se  hia  choice  and  judgment  in  the  matter. 

Under  the  circumstancea,  the  motiou  for 

nonauit  waa  properly  granted,  and  the 
petition  for  nmc  trtal  u  denied. 


FiDKUTT  Mutual  Lifb  Absooiation  v.  JsFroRiM. 


UNITED  STATES  CIBCUIT  COUai   OF  APPEALS,  FIFTH  CIRCUIT. 

that  "wilful  coDcealmeDt"  will  BTold  the  [Wi- 
ley. 

L  A  poller  talccB  br  omc  on  hia  o^M 
life  for  the  beoFQt  of  hlg  brother  IB  not 
■voided  by  the  fact  that  the  premlama  are 
paid  br  the  latter. 

;.  A  oaatlon  to  the  Jury  to  eloaelT  ao*!! 
evidence  prepared  by  Inipactora  of  aa  Id- 
■uiance  company,  Id  bs  actloa  to  eoforce  pay- 
meat  of  a  policy,  ia  ]uStlQed  where  oae  of  the 
peraoDS  from  whom  atatemeiita  wets  obtained 
expreialy  reserved  the  rlgtft  to  make  lorret- 
tlona,  Bod  another,  who  waa  a  benehclary,  tea- 
tilled  that  the  atatemeiit  waa  written  partly 
■t  the  Inspector's  dictation,  alter  aaiurancs 
that  her  claim  would  be  paid,  and  that  ahe 
waa  much  agitated  when  ahe  prepared  II, 

lUarch   19,    1901.) 


Thomas  C.  JEFFORDS. 

(107  Fed.  40S.) 

1*  The  ezlatenee  of  n  dtaenae  In  appll- 
CKni  «l  tbe  live  of  tAklBv  ont  «  lite 
laanmnce  policy,  which  la  ao  UDdeyeloped 
that  be  la  entirely  UDConacloaB  of  Ita  ei- 
lateoce.  will  not  avoid  the  policy,  although 
In  hla  application  he  denlea  having  dlaease, 
and  agrees  that  any  untrue  statement  shall 
render  the  policy  void, — especially  where  the 
atatute  provides  that  representations  In  the 
application   are   covenaoted   to  be   true,   and 


Norrs. — Innocent  mltrcpretenlationa  (W  to 
htaltK  ot  iiuMrtd  ichen  he  Aat  an  iiiuKi- 
oaiwrsd  diteate. 

I.  f*  gentrat, 

II.  RtfTtttntaHon*  to   the  bttt  of  IdMtBltdgt 
oad  bellet,  etc. 
III.  Bffept  ot  «latiilar|i  provtolmu. 
IV.  Bepretentattoa*  Iiy  lie»elMary. 
V.  OoadNifOn. 

Thia  note  doea  not  Include  the  neceaalty  of 
dladoalng  slight  temporary  allmenta  or  allec- 
tlanB  not  of  a  aerloua  or  dangerona  character, 
where  the  lack  of  knowledge  In  regard  thereto 
la  not  dlaciiBsed,  nor  the  failure  to  dlactoae  dls- 
«Bae*  beeatiae  the  applicant  did  not  remember 
them  at  the  time.  Nor  doea  It  Include  the  qnea- 
tton  wbetbei  the  Insared  at  the  time  of  the 
aitpllcatlon  or  laaoauce  of  the  policy  really  had 
the  dlseSM  which  It  la  claimed  that  be  had, 
■or  the  question  aa  to  the  materiality  ctf  the 
talalty  of  his  anawera,  where  the  queatlon  of 
lUa  lack  of  knowledge  la  not  considered.  Nor  Is 
the  qneatlon  as  to  the  necessity  of  commanlcat- 
log  notice  of  any  change  In  health  before  the 
policy  laauea  and  the  effect  of  auch  change  con- 


I.  In  general. 
The  (loestlon   whether  an   Innocent   mlarep- 


>   heal 


will   I 


old   a    Ilfe-l 


■nnuice  policy  depends  largely  upon  the 
of  the  misrepresentations,  and  of  the  agree- 
ments aa  to  their  elfect.  Ordinarily  where  the 
■tatetuents  aa  to  health  are  made  absolutely 
Instead  ot  being  made  to  the  best  of  the  ap- 
pllc*nt'a  knowledge  or  belief,  the  general  rule 
that  warranties  wlli  be  strictly  construed,  and 
U  false  In  any  particular  the  policy  will  be 
avoided,  la  applied.  Uaually,  also,  an  agree- 
ment that  the  policy  shall  be  void  If  the  an- 
swers are  In  soy  respect  untrue  la  held  to  give 
the  name  eDect  to  on  antme  answer  as  If  It 
were  a  vjarranty.  even  thoogh  It  la  regarded  aa 
s  repwentatlon  only. 

Thna,  In  Wboehrle  t.  Metropolitan  Ii.  Ina. 
Co.  21  Hisc.  8S,  IS  N.  Y.  8upp.  862,  the 
answers  In  the  application  were  made  warrsn- 
tlea,  and  It  was  agreed  that  any  untrue  answer 
wonid  render  the  policy  void.  One  of  the  an- 
■wem  waa  that  the  applicant  waa  In  aound 
health.  The  court  held  that  a  charge  that  It 
a  disease  eilated  In  the  Insured,  and  he  knew 
nothing  about  It  and  honestly  answered  ''No." 
there  might  be  n  recovery,  was  erroneoua,  aa 
hla  want  of  knowledge  that  the  anawet  was 
untrue  waa  Immaterial  as  the  auawer  was  made 
a  warranty:  although  auch  charge  would  have 
£3  L.  R.  A,  i 


been  proper  If  the  answer  bad  been  a  reprs- 
sentatlan  only. 

In  Mcaaln  v.  Provident  8ar.  ft  Life  Aaaur. 

Soc.  lOG  Fed.  834,  the  applicant  atated  that  be 
had  not  had  dyspepsia,  although  he  had  pre- 
rloDsly  had  It.  The  policy  referred  to  the 
statements  and  agreement  In  the  application, 
and  warranted  that  all  the  statements  were 
full,  true,  and  complete,  and  contained  an  agree- 
ment that  If  any  concealment  or  fraudulent  or 
nntrue  sfatement  had  been  mads  the  policy 
should  be  void.  The  court  held  the  answers  to 
be  a  warranty,  and  that  the  untrue  answer,  even 
If  made  In  good  faith,  avoided  the  policy. 

m  Provident  Sav.  A  Life  Aaaur.  Boc.  Y.  Llew- 
ellyn, T  C.  C.  A.  GTB,  18  C.  8.  App.  40E,  58 
Fed.  040,  the  applicant  warranted  that  the 
atalements  and  representations  should  be  true 
and  be  the  basis  of  the  contract,  and  that  If 
any  untrue  or  fraudulent  statement  should  have 
been  made,  the  policy  should  be  void.  Th* 
court  held  that  It  waa  not  necessary  to  ahow 
that   the  applicant   knew  or  t>elleved  that   bis 

the  policy.  If  they  were  nntrue  In  fact. 

In  Mayer  v.  Gijultsble  Beserve  Fund  Life 
AsBO.  49  Hun,  836,  2  N.  Y.  Supp.  79,  the 
applicant  declared  and  warranted  that  the  state- 
ments and  anawera  In  the  application  were  full. 
complete,  and  true,  and  It  waa  agreed  therein 
that  the  declaration  and  warranty  abould  form 
the  basla  of  the  contract.  The  certlScate  recited 
that  It  was  accepted  subject  to  tbe  condition 
that.  If  any  of  the  atacementa  or  answers  In 
the  application  which  waa  made  a  part  of  the 
certificate  were  In  any  respect  untrue,  the  eer- 
tlflcate  should  be  void.  One  gueatlon  waa  as  to 
the  age.  health,  etc.,  of  certain  relatives  "so 
Car  aa  you  know."  The  next  qneatlon  was  aa 
to  whether  the  applicant  waa  In  good  health, 
and  whether  hla  health  waa  usually  good,  fol- 
lowed by  other  questions  as  to  hta  health.  The 
court  held  that  the  clause  "ao  far  aa  you  know" 
did  not  refer  to  any  of  the  queatlona  aa  to  the 
applicant's  own  health,  but  that  he  was  pre- 
snmed  to  know  about  that,  and  that  an  Instmc- 
tlon  that  If  be  answered  "fairly  and  honestly" 
as  to  hla  own  health  he  had  performed  his  war- 
ranty was  erroneoua. 

In  Breeio  v.  Metropolitan  L.  Ins.  Co.  24 
App.  DIT.  37T,  4S  N.  Y.  Supp.  TD3,  tbe  policy 
provided  that  all  statements  and  answers  In  the 
application  were  made  warranties  and  made  part 
ot  the  contract.  One  of  the  atatemenW  waa  that 
the  applicant  was  then  In  good  health.  The 
court  held  that  an  Initructlon  that  If  he  rep- 
resented himself  to  be  sound  and  healthy,  wbea 
he  was  ot  unsound  health  to  such  an  eitSDt 
that  he  must  have  realized  It,  that  would  be 
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UsiTSD  States  Cibcoit  Coubt  or  Apfkalb. 


Hah., 


ERROK  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southsm  District  of 
Georgia  to  review  a  judgment  in  favor  of 
plaiotifT  in  an  action  upon  a  life  iosUTance 
policy.     A^rmed. 

Statement  bj  Shelby,  Circuit  Judge: 
This  is  an  actiiHi  on  a  life  insurance  pol- 
ley.  It  was  brought  by  Thomas  C.  Jeffords, 
a  citisen  of  Georgia,  against  the  Fidelity 
Uutual  Life  Association  a  corporation  un- 
der the  laws  of  Pennsylvania.  The  action 
wan  brought  in,the  city  court  of  Savannah, 
Georgia,  and  was  removed  into  the  court  be' 
low  on  the  application  of  the  association. 
It  is  alleged  in  the  petition  that  on  Decem- 
ber 29,  1804,  the  aesodation  issued  to  Mar- 
tin A.  Jeffords  its  policy  of  insurance,  prom- 
ising to  pay  $10,000  to  Thomas  C.  Jeffords, 
and  $3,000  to  Ediw  JefTorda,  within  ninety 


days  after  satisfactory  proof  of  the  death  of 
Martin  A.  Jeffords.  It  is  averred  that  th* 
insured  and  beneficiarieB  had  complied  witb 
all  the  terms  of  the  poli^;  that  on  July  Sfl, 
1896,  Martin  A.  Jeffords  died;  that  due  no- 
tice of  bis  death  was  given  on  S^tember  3, 
1896;  and  that  a  demand  fm:  payment  had 
been  made  and  refused  notwitlist«nding 
ninety  days  bad  elapsed  sinae  fnmishing 
proofs.  A  copy  of  the  insuTMice  poliej'  wa» 
made  part  of  the  petition.  The  aasoaatioik 
filed  the  following  pleas:  First.  A  general 
denial  that  it  was  indebted.  "Second.  For 
further  plea  in  this  behalf,  this  defendant 
avers  that  the  said  plaintiff  ought  not  to 
have  and  maintain  his  action  aforesaid,  for 
that  the  said  allied  contract  of  inaurance- 
is  void  and  of  no  effect,  and  not  binding 
upon  this  defendant,  because  the  same  was 
obtained  by  fraud  practised  upon  this  de- 


a  wsrrantr.  wss  erroneoDS.  sltbouKh  It 
mlKht  have  been  proper  l(  the  statenieiit  bad 
been  a  representation  oulj.  But  tbat,  as  It 
was  mads  a  warranty,  the  fact  that  he  mar  ""^ 
bave  resllied  tbat  bla  health  waa  not  sound. 
would  not  prevent  the  forfeiture  at  the  policy. 

But  on  a  second  appaal,  In  Breesa  v.  Met- 
ropolitan L.  Ina  Co.  BT  App.  DIv.  1S2,  66  N. 
Y.  Bupp.  TT6,  the  court  held  that  the  evidence 
showed  that  ha  was  In  good  health  st  tbe 
time  of  the  sppUcatlon. 

In  Swick  V.  Home  U  Ina.  Co.  2  Dill.  ISO, 
Fed.  Css.  No.  1S,SD2,  the  answers  In  the  appli- 
cation were  warranted  to  be  true,  and  It  was 
acreed  that  If  the;  were  nntme  or  deceptive 
In  any  respect  the  policy  should  be  void.  One 
of  tbe  queatlonSi  sfflrmstlvely  answered,  wsa, 
"Is  your  health  good  and  aa  far  as  you  know 
free  from  any  aymptoms  of  dlsesse?"  Tbe  court, 
Dillon,  Ch.  J.,  In  cbsrsloK  the  jury,  etated  that 
tbe  parties  had  the  right  to  so  agree,  and  that 
If  tbe  anewera  were  nntme  tbe  policy  would  be 
void,  although  there  were  no  Intentional  or 
fraudulent  mlsstatemanta  The  court  alao 
sUted  that  If  the  Jury  ihoald  And  that  tbe 
health  ol  the  Insured  at  the  time  of  tbe  applica- 
tion was  not  good,  or  If  be  knew  of  any  aymp- 
tome  of  dlseaae  which  he  did  not  disclose,  there 
could  be  no  recovery. 

Id  Boyle  v.  Northweatem  Mut.  Belief  Also. 
H  WlH.  312.  TO  M.  W.  361,  the  sppllcant  sUted 
that  she  was  then  In  "aouad  health"  and  bj  the 
terma  of  the  application  covenanted  and  war- 
ranted all  tbe  BDBwere  to  be  full,  complete,  and 
true,  and  that  tbe  application  ahould  be  the 
baals  of  ber  tights,  and  on  tbe  certlflcate  wss  an 
Indorsement  that  It  was  Issued  on  tbe  faltb 
that  tbe  application  was  complete  and  true  and 
contained  all  ber  anawera  and  statementa,  and 
that  otherwise  the  certltlcate  should  be  void. 
The  applicant  bad  a  aerlous  dlsesse  at  the  time 
of  tbe  application  which  had  been  of  a  chronic 
character  for  a  year,  and,  although  she  wss  not 
conscious  of  Bocb  diaeaae,  the  court  held  that 
tbe  policy  was  avoided  thereby,  as  ths  snswer 
wes  msde  a  warranty  by  tbe  contract. 

In  Conver  v.  Fhcenli  Uut.  L.  Ins  Co.  S  Dill. 
2SS.  Fed.  Caa.  No.  3.14S,  tbe  Insured  agreed 
that  the  represent stlons  should  form  part  ol 
tbe  conli-sct,  and  If  untrue  in  any  respect,  the 
policy  ahould  be  void.  He  bad  shortly  before 
the  spplloatlon  had  several  fainting  epelle,  dur- 
ing which  he  lost  consciousness  for  a  few  mlu- 
utes,  but  answered  in  the  aegitlve  the  questions 
whether  he  bad  bad  any  severe  ilckneas  or  dis- 
ease during  the  last  seven  years,  and  whether 
be  was  then  afflicted  wltb  any  disease  or  dis- 
order of  soy  kind.  The  court  chstged  tbe  Jary 
that  be  could  not  recover  If  the  ~ 
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untrue,  even  though  he  did  not  know  that  they 
were  ao,  although  there  was  a  further  charge 
that  a  failure  to  mention  a  mere  alight  tempo- 
rary dlBtnrbance  would  not  avoid  tbe  policy,  end 
the  Jury  returned  s  verdict  for  plaintiff. 

In  Wright  V.  Ugultable  Life  Assur.  Boe.  SO 
How.  Pr.  HOT,  tbe  statements  In  tbe  application 
were  made  warranties,  and  It  wss  expressly 
agreed  that  any  untrue  or  fraudulent  answers 
ebould  render  the  [mllcy  void.  The  applicant 
stated  that  be  had  no  serious  illness  or  local  dis- 
ease. At  the  time  and  for  yeare  before  be  had 
been  afflicted  wltb  a  disease  of  tbe  bowel  a,  and 
tbe  court  held  that  there  could  be  no  recovery 
on  account  oC  tbe  warranty,  even  though  the 
untrue  atatements  were  made  Inoocently  under 
a  belief  In  their  troth. 

In  Lewis  v.  New  York  L.  Ina  Co.  4  Hawaiian. 
306,  as  cited  In  4  Berryman's  Ids.  Digest,  1 
9026,  tbe  applicant  warranted  that  ha  bad  not 
been  affected  alnce  childhood  with  any  aerioD* 
disease,  and  that  he  was  then  In  good  health. 
In  tact  he  was  tbeo  amicted  with  aneurism,  the 
rupture  of  which  within  twelve  days  thereafter 
caused  bis  death.  Tbe  evidence  ahowed  that 
aneurism  was  a  aerlous  disease,  sod  the  court 
held  that  there  waa  a  breach  of  tbe  warranty, 
and  that  his  good  faltb  In  msklng  the  snawer 
did  not  satisfy  the  warranty  as  to  truthfulness, 
and  that  Isck  of  knowledge  did  not  relieve  bln> 
under  a  warranty  that  be  bad  not  withheld  snr 
meterlai  Information  as  to  bla  health. 

In  Cheever  v.  llnion  Cent.  L.  Ina  Co.  *  Am. 
L.  Rec.  16fl,  the  luaured  had  had  for  more  than 
a  year  before  msklng  tbe  application  what  hla 
pbyalclan  called  a  mallEnaot  tumor  or  cancer. 
A  oonmiltatlon  was  held,  end  It  wss  decided  t» 
hsve  an  operation.  The  sore  wss  healed,  bow- 
ever,  witbont  any  operation,  by  eiteraal  and 
Internal  remedlea,  and  some  of  the  phyilclana 
who  were  st  tbe  consultation  afterwarda  told 
him  that  It  waa  not  a  cancer  that  he  had  hsd, 
and  he  In  good  faith  believed  so  at  tbe  time  of 
the  application.  After  tbe  iDsuraaee,  however, 
the  tumor  or  cancer  reappeared  and  canaad  the 
death  of  tbe  Inanred.  One  of  the  questions  Id 
tbe  application  was  "Dave  you  bad  daring  the 
last  seven  yeara  any  alckness  or  dlseaaet  If 
so,  stnte  the  particulars  and  tbe  name  ot  tbe 
phyilclan"  who  prescribed  or  was  consulted,  to 
which  the  sppllcant  anawered  "No."  Ths  court 
held  that  he  was  required  by  such  qoeation  to 
dlacloee  the  matter  as  to  tbe  tumor  or  cancer. 
aitbongb  a  question  requiring  him  to  state 
whether  he  wsi  in  (ood  health  and  aa  far  as 
be  knew  free  from  any  symptoms  of  disease, 
end  one  as  to  whether  he  hsd  ever  hsd  ean- 
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were    did  not  require  any  sucb  disclosure. 
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fatdant  by  Martin  A.  JcAords,  in  this: 
TliKt  Uw  Mid  Martin  A.  Jeffords,  in  mak- 
ing application  for  iuaurRnce  on  his  life 
with  this  detendaitt,  made  the  statements 
in  such  applicatiiw  a  part  of  his  contract 
or  policy  ts  insurance  whioh  ia  sued  on -in 
tbi*  caae,  and  thereby  corenant^d  to  and 
with  this  defendant  that  he  was  at  the  time 
in  good  health  and  free  from  any  and  all 
diwases,  sickneeses,  ailments,  or  emnplalnts, 
trivial  or  otherwise,  axc^t  as  therein 
stated,  and  that  there  was  nothing  therein 
stated  whioh  excepted  pulmonajy  consump- 
tion;  when  in  truth  and  In  fact  the  said 
Martin  A.  was  at  the  time  afflicted  with  pul- 
monary consumption;  whereby  the  said 
Martin  A.  warranted  t«>  this  defendant  in 
ssid  contract  that  ha  waa  free  from  said 
diseases,  sicknesses,  ailments,  and  eom- 
plaints,  which  warranty  the  aaid  Martin  A. 

On  a  subeequent  trial,  In  ttnlon  Cnit.  L.  Ins. 
Co.  T.  Cbaever.  11  Ins.  L.  J.  264,  the  eoDrt,  in 
cbtrsing  tbe  Jnrj,  stated  that,  even  thougb  the 
Insured  In  pmd  faltb  belleTsd  that  sncb  cancer 
or  tumor  was  not  a  sickness  or  disease,  his  nes- 
attTe  aaswer  to  tbs  qnestlon  flrat  eonaldered 
la  llM  preceding  cbm  woald  aeteat  a  recoverr,  U 
It  was  a  slAaeas  la  iacL 

In  Storr  V.  United  Life  *  Accl.  Ina.  Asao. 
33  M.  X.  S.  R.  832,  i  N.  Y.  Sltpp.  373,  the  s^ 
pllcaat  stated  that  he  was  In  food  bealtb  at  tbe 
da*  «l  tlie  application,  and  tbat  his  bsalth 
WBB  oaoallr  food,  and  the  poller  provided  that 

r«ara  befcia  tbe  application  his  tonxne  had  been 
affected,  aometlmea  ezblbltlnK  a  whltiab  coTer- 
Inc  and  at  other  time*  a  red  appearance.  He 
had  also  ncelved  medical  advice.  In  the  sp- 
pllcatleM  be  stated  that  be  had  bad  a  pimple  on 
his  toosne  and  bad  been  told  by  s  phjslclaD 
that  It  waa  not  serioui.  He  also  showed  bis 
tongue  to  Ibe  medical  eismlaer.  and  told  wberg 
the  pimple  hsd  been,  but  tbe  examiner  dlseoT- 
rred  bo  Indication  of  dlsoise.  A  few  mooths 
ifter  tbs  tongue  wss  removed  snd  be  died  of 
fancer  aboot  nine  months  after  the  application. 
Tbe  court  held  tbat  there  eonld  be  no  queatloa 
under  tbe  evidence  that  tbe  disease  existed  at 
Ibe  time  of  the  application,  sad  that  there  could 
be  no  recoverr.  aJtbonKb  ha  was  Ignarant  of  any 
falsltr  la  bis  answer,  sa  be  had  a  disesse  upon 
bim  marked  and  conatderablr  advanced  toward 

Tbe  action  in  the  preceding  case  was  by  the 
uecntor  of  tbe  Inaured.  and  in  a  subsequent 
ease  apporentlr  on  tbe  same  poller  (McCormlck 
V.  United  Life  h  Accl.  Ins.  Asao.  TO  Hnn.  S40. 
29  N.  T.  Bnpp.  3S4.  Amrmed  In  IHl  N.  Y.  eel, 
M  N.  B.  1140,  brought  br  members  of  a  certain 
r-lub  to  Whom  pert  of  the  poller  was  parable, 
tbe  conrt  held  that  the  disesse  was  dearly 
shown  to  have  existed  at  tbe  time  of  tbe  sppli- 
atlon,  and  therefore  there  conld  be  no  recoverr. 
Motblng  Is  said  directly  ss  to  tbe  elTeet  of  the 
Ignorance  of  the  Insured  that  be  had  snr  dls- 
eaae,  but  tbe  statement  Is  clearly  made  tbat, 
as  be  had  a  disease,  there  could  be  no  recovery. 

In  Tobin  V.  Modern  Woodmen  (Mich.j  T  Det. 
L.  N.  730.  SB  N,  W.  472.  the  applicant  stated 
on  ApHl  4,  tbst  be  waa  then  In  good  health  and 
tree  from  disease  or  Injurj.  and  that  he  hsd 
never  bad  any  serious  Illness,  local  diseaae,  or 
personal  Injury.  Tbe  certificate  stated  tbat  tbe 
application  which  was  snneied  to  and  msde 
psrt  of  tbe  eertlflrate  waa  true  In  all  respects. 
and  that  Its  literal  tratb  sboald  be  held  s  strict 
warranlr.  and  lorm  tbe  onlr  ttasis  of  lisbiutr. 
and  that  If  It  waa  not  llterallr  trna  In  every 
part  the  eertlOcate  should  bs  sbaolnteir  vol^ 
nL.B.A. 


then  and  there  did  violate  and  breeJi,  and 
did  dcceiTe  and  defraud  this  defendant;  and 
this  defendant  avers  that  for  this  reason 
ssid  contract  is  void  and  of  no  effect.  Third. 
And  for  further  plea  this  defendant  saitb 
that  the  said  contract  the  same  purporting 
to  be  a  policy  of  insurance,  is  void,  for  that 
the  same  was  obtained  from  this  d^endant 
by  tbe  fraud  practised  upon  it  by  the  aaid 
Martin  A.  Jeffords,  in  thu:  The  said  Mar- 
tin A-  Jeffords,  in  order  to  induce  this  de- 
fendant to  enter  into  said  contract  of  in- 
surance, did  represent  to  this  defendant  that 
he  was  at  the  time  in  good  health,  and  free 
from  any  and  all  diseases,  sickoeaees,  ail- 
mNits,  or  complaints,  trivial  cr  otiierwiM, 


except  as  therein  stated,  and  there  w 


the  said  Martin  A.  was  at  the  time  afflicted 

snd  that  tbe  certlflcste  wss  issued  In  considera- 
tion or  tbe  warranties  and  agreements,  snd  tbat 
there  should  be  no  liablllly  aniess  the  Insured 
wss  In  BODDd  hesltb  at  the  time  of  receiving  tbe 
certlflcste.  Tbe  sppllcsnt  waa  iDltlated  Usj 
23,  and  died  of  cancer  Jane  3.  There  waa 
evidence  that  be  wss  not  feeling  well  on  tbe 
evening  of  the  Initiation,  but  ttiere  wss  also 
evidence  tbat  the  cancer  might  have  grown  after 
such  Initiation,  snd  tbe  question  was  Bubmttted 
Id  the  Jury,  wbooe  verdict  In  favor  of  the  plain- 
tiff was  Bustslned.  tbe  court  saying,  however, 
that  If  the  testimony  conclusively  showed  that 
he  bad  tbe  cancer  at  tbe  time  of  tbe  Initiation 
there  conld  be  no  recovery,  >s  It  was  agreed  that 
sick  men  should  not  be  eligible  to  the  socletr. 
and  the  prohibition  was  not  eonflned  to  those 
who  believed  tbemsetves  sick,  but  those  wbo 
were  sick  as  a  matter  of  fact  when  Initiated, 
whether  known  or  not,  and  that  the  contract 
was  one  which  tbe  socletr  hsd  a  right  to  make 
and  to  have  enforced. 

In  Cushmsn  v.  United  States  L.  Ina  Co.  U 
N  Y,  404,  reversing  4  Hun,  7S3,  tbe  statements 
in  the  application  were  referred  to  In,  and  made 
a  part  of.  tbe  poUcrt  which  also  provided  that 
If  any  statements  as  to  Ibe  bealth  of  tbe  ap- 
plicant sboald  be  found  In  any  respect  untrue 
the  policy  should  be  void.  The  sppllcant  stated 
tbat  be  bad  never  bad  any  disease  of  tbe  liver, 
bat  tbe  evidence  showed  tbat  he  had  In  fact  bad 
congestion  of  such  organ  twice  before,  once  six- 
teen months  and  the  other  time  four  months  be- 
fore the  application,  employing  a  physician  eaeli 
time,  and  he  died  of  congestion  of  the  liver. 
The  court  held  that  the  statement  denying  the 
dlaeaae  waa  a  wsrrsnty.  and  that,  even  though 
the  statement  was  made  innocently  and  nuder 
tbe  belief  that  It  was  true,  the  trial  coart  should 
bare  charged,  ss  requested,  tbat  tbe  statements 
in  the  application  were  warranties,  and  tbst  if 
any  of  them  were  trsudolent  or  untrue  plaintiff 
could  not  recover. 

But  In  Cnsbman  v.  United  States  U  Ins.  Co. 
70  N.  Y.  T2,  on  a  second  appeal  there  was  evi- 
dence that  the  insured  died  of  a  disease  of  tbe 
bowels  Instead  of  tbe  liver,  and  tbst  st  the  time 
of  the  sppllcatlon  his  liver  wss  examined  br  tbe 
medical  examiner  and  found  free  from  disease, 
and  the  court  betd  that  the  evidence  did  not  eon- 
elnslvely  show  that  the  previous  .attacks  were 
congestion  of  the  liver,  and  thst,  even  If  they 
It  did  not  follow  that  within  the  maanlng 


Where  tbe  policy  provide*  that  It  shall  be  void 
If  the  declarstlon  of  the  insured  shall  Iw  tound 
In  anj  respect  untrue,  the  policy  will  be  void 
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with  pulmoDftiy  ooneumption.  And  in  this: 
liiat  this  defendant  waa  further  induced  to 
enter  into  taid  contract  by  the  representa- 
tion made  to  it  at  the  time  by  the  said  Mar- 
tin A.  that  he  bad  not  consulted  or  been 
prescribed  for  by  any  other  phyHiciana  or 
medical  men  durin);  the  last  ten  years  next 


tliereto,  foe  pleurisy,  when,  in  truth  and 
fact,  on  the  20th  of  Februair,  1894,  which 
was  abont  ten  (10)  months  before  said  ap- 
plication, the  said  Martin  A.  bad  consulted 
and  been  prescribed  for  profeasionaily  by  Dr. 
R.  E.  Hinman,  who  was  a  practising  physi- 
cian at  Atlanta,  Georgia,  and  said  Dr.  R. 
B.  Hinman  bad  informed  him,  the  aaid  Mar- 
tin A.,  then  and  there,  that  he  had  incipient 

If  be  Iq  fact  bad  coasumptlon  at  the  time  ot 
Ibe  applIratJoD,  and  slaled  Ihac  he  did  not  have 
It.  altboagb  he  did  not  know  or  supiiaie  thi.t 
be  had  anrh  disease,  as  the  deslfcn  in  making 
tbe  contract  in  such  form  was  to  protect  tbe 
company  from  the  lenoraam,  aa  weJl  aa  tbe  wil- 
fnl  miaiepreaentatlon.  of  the  applicant.  Day  v. 
UDtaal  Ben.  L.  Ins.  Co.  1  MacArth.  41,  29  Am. 
Bep.  DOS. 

Id  Miles  *.  Connecticut  Hut.  L.  Ins,  Co.  S 
Ora7,  &80,  tbe  polk?  provided  that  if  the  pro- 
posal. ■DBwers.  and  declaration  of  the  Instu-ed, 
on  the  faith  of  which  the  agreement  was  made, 
■honld  be  foond  fn  an;  raspect  untme,  the  pol- 
Icj-  should  be  void ;  and  In  tbe  proposal  tbe  In- 
•ared  agrted  that  tbe  answers  given  sbonld  be 
tbs  basis  of  tbe  agreement  and  farm  part  of  the 
contract,  and  that,  If  the;  were  not  Id  all  re- 
apecta  true  and  correct]]'  stated,  tbe  policy 
sbouJd  be  rold.  Tbe  applicant  denied  that  he 
bad  been  anicted  with  coDaamption,  spitting  of 
blood,  or  dlaeasa  of  the  heart,  or  of  any  vital 
organ.  The  Court  beld  that  tbe  statements  of 
the  applicant  were  warranties,  and  that  If  any 
of  them,  whether  material  or  Immaterial,  were 
ontnie,  either  from  dealgn.  mlatake,  or  Ignor- 
ance, tbere  could  be  no  recovery. 

In  Metropolitan  L.  Ids.  Co,  v.  Dempsey,  72 
Ud.  2S8,  19  Atl.  642,  It  was  agreed  that  tbe 
policy  ahauld  be  void  It  any  of  the  answers  were 
antrum.  The  Insured  died  of  eonsumptloD  less 
than  a  year  after  the  application.  An  laaErac- 
tlon  that  if  any  answer  waa  not  wholly  true  the 
verdict  must  be  for  defendant,  even  if  the  ap- 
plicant may  not  have  kuowo  its  falsity,  and  may 
have  made  it  Ignorantly  and  iDUOcently,  waa 
beld  to  have  been  safflciently  covered  by  an  in- 
StmctlDD  glveo  that  If  any  answer  waa  untrue 
In  any  respect  the  verdict  sbould  be  tor  defend- 
ant :  and  It  waa  also  held  that  an  iDstmctlon 
that  If  tbe  insured  was  not  In  sound  bealtb  at 
the  time  of  tbe  application  and  stated  that  she 
was.  or  If  tbe  duration  of  her  sickneaa  waa  three 
years  before  her  death,  or  If  she  bad  a  cbronic 
sickness  called  phthisis  two  or  mare  years  be- 
fore her  death,  and  did  not  Inform  tbe  defend- 
ant, tbe  verdict  muat  be  for  tbe  latter,  should 

In  Campbell  v.  Mew  Sngland  Mut,  L.  Ins.  Co. 
M  Uass.  asi.  the  claim  was  made  by  defendant 
tbst  the  Insured  had  bad  spitting  of  blood  and 
eonaomption  at  the  time  of  the  application.  In 
tbe  application  he  denied  that  he  had  been  sub- 
)»et  ts,  or  at  all  affected  by.  either  disease.  The 
policy  provided  that  If  the  statements  of  the 
applicant  were  fonnd  to  be  In  any  respect  un- 
tne  the  policy  should  be  void.  Tbe  trial  court 
gave  an  instruction  that  an  UDtrue  statement. 
Innocently  oiade.  In  regard  l«  a  latent  disease 
ttL.R.  A. 


tuberculosis,  and  prescribed  for  him  a  ohange 
of  residence  to  New  Merico  or  Arizona ;  and 
when,  in  truth  and  in  fact,  during  the  fall 
of  1S94,  the  said  Martin  A.  had  consulted 
and  becu  prescribed  for  professionally  by 
Dr.  Flc^d  McRae,  a  practising  physician  of 
Atlanta,  Georgia,  who  told  him  be  bad  con- 
sumption, and  advised  a  change  of  residence 
from  the  city,  and  that  be  live  in  tbe  open 
air.  This  was  in  the  late  fall  or  early  win- 
ter of  18D4,  cmly  a  few  weelcs  before  the  said 
representation  abovo  referred  to  waa  made 
to  this  defendant.  And  this  defendant 
avers  that  all  of  these  repreeentatioos  were 
material,  all  of  them  were  false,  and  were 
known  to  sajd  Martin  A.  to  be  false  at  the 
time  he  mode  them,  and  were  wilfully  and 
corruptly  made  to  deceive  and  defraud  this 
defendant,  and  did  deceive  and  mialead  this 
defendant,     who     relied     upon     the     same, 

of  which  tbe  applicant  was  unconscious,  would 
not  avoid  tbe  policy.  And  on  appeal  aach  in- 
struction was  held  to  be  erroneoaa  although 
the  statements  were  only  representations,  as 
an  nntrue  alatement,  though  made  Ignorantly 
and  In  good  faltb,  would  avoid  the  policy. 

In  Vose  V.  Hagie  Life  A  Health  Ins.  Co.  • 
Cush.  42.  the  application  stated  that  any  un- 
true or  frauduleni  allegations,  or  any  mlsreprs. 
sentatloDS  or  concealment,  wanld  render  the 
policy  void.  Tbe  applicaot  at  the  time  was 
rapidly  det-iinlng  in  a  confirmed  consumption, 
and  bad  been  so  declining  for  Ave  maaths  before. 
and  lived  only  about  two  months  tberearter,  end 
he  had  known  for  such  live  montbs  that  be  had 
tbe  symptoms  of  consumptloD,  but  denied  that 
be  bad  consDrnptlon.  or  any  patmonary  com- 
plaint, and.  In  answer  to  tbe  question  wbetber 
he  then  had  any  disease,  said  that  he  could 
not  say  that  be  bad,  but  that  be  was  troabled 
witb  a  general  debility  of  the  system.  The  court 
held  that  whether  tbe  application  waa  cod- 
slderod  as  a  warranty  or  a  representation  there 
could  be  no  recovery,  and  that  It  waa  imma- 
terial that  he  did  not  suppose  himself  in  a  con- 
sumption, ss  In  any  case  it  was  his  duty  to  dis- 
close tbe  aymptonia  of  eonsamptioa  whicb  be 
knew  that  be  had. 

In  Foot  V.  ,Etna  L.  Ins.  Co.  61  N.  T.  B71,  Be- 
versing  on  another  point  4  Daly,  2Sfi,  tbe  ap- 
plication declared  that  tbe  anawers  were  cor- 
rect and  trne.  and  agreed  that  any  "DDtrue"  or 
fraadulent  answers,  or  any  auppressloo  of  facts, 
should  avoid  the  policy,  and  tbe  policy  provided 
that  the  answers  In  tbe  application  were  part 
of  it,  and  that  It  they  were  Id  any  respect 
"false"  or  fraudulent  the  policy  should  be  void. 
The  applicant  stated  that  he  bad  never  had  spit- 
ting of  blood,  consumption,  or  disease  Of  tbe 
luDgs.  and  that  be  bad  not  bad  any  severe  dls- 
esae  within  seven  years.  Be  bad  In  fact  had 
two  quite  severe  attacks  of  spitting  of  blood 
without  any  cough  about  a  year  before,  having 
been  wounded  Id  tbe  army  some  time  l>efore. 
lie  bad  another  severe  attack  of  spittlog  of 
lilood  about  one  year  and  a  half  after  the  ap- 
plication, and  died  of  coasumptlon  a  year  there- 
after. The  court  held  the  answers  to  be  war- 
rsntlea,  aod  that  It  he  had,  at  the  time  of  the 
application,  the  disease  of  spitting  of  blood,  mn- 
snmptlon.  or  any  disease  of  tbe  lungs,  tbere 
could  be  no  recovery,  even  though  the  applicant 
had  no  knowledge  of  sueb  fact,  aa  "false"  in  the 
policy  meant  the  same  aa  "antme"  In  the  ap- 
plication. 

la  Mutual  Ben.  L.  Ina  Co.  v.  Hitler,  SS  lad, 
4T6.  the  iMlley  provided  that  If  the  declaration 
of  tbe  Insiiretl.  on  the  tallh  of  which  the  agre* 
moat  was  nadft  alioald  tw  toond  In  any  respect 
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•0  of  which  this  defendant  is  leaSy 
to  Terify.  Fourth.  And,  for  further 
pl«a  in  his  behnll,  this  defendant  aaith  that 
th«  wid  Thoijias  C.  J«tTorda  ought  not  to 
hftve  and  maintain  hia  action  aforesaid,  for 
that  this  contract  of  insurance  now  eued 
upon  by  the  said  Thomas  C,  the  plaintifT, 
waa  ^tten  up  t^  him,  the  said  Thomas  C, 
lor  his  omi  benefit;  tjiat  he  cmducted  the 
negotiaUoni,  paying  up  all  premiums  and 
other  charges,  and  that  he  persuaded  and 
induced  tne  said  Martin  A.  io  procure  the 
Mud  insurance  for  the  benefit  of  him,  the 
said  Thomas  C;  that  the  introduction  of  the 
said  Edna  C.  Jeffords  into  the  contract  as  a 
beneRciary  was  an  afterthought,  and  was 
done  merely  to  try  and  save  appearances,  it 
being  the  original  purpose  of  said  Thomas  C. 
to  talce  out  n  policy  payahle  only  to  himself; 
•ad    this    defendant    arers    that    the    said 


llomaa  C.  well  knew  at  the  time  that  his 
brother  Martin  A.  had  consun^tion  and 
could  not  live  long,  and  the  said  Thomas  C., 
being  himself  at  the  time  one  of  the  medical 
eiamineTB  for  this  defendant,  represented 
to  the  other  physician  who  todc  his  plooa 
in  the  exajniimtion  of  the  said  Martin 
A.  that  the  said  Martin  A.  was  sound 
and  free  frtMn  all  diseases,  and  thereby  in- 
duced said  physician  to  forego  and  i»uit  to 
make  a  complete  examination  himself  of  tha 
said  Martin  A.;  all  of  which  this  defendant 
is  ready  to  verify." 

These  pleas  were  subsequently  amended 
by  alleging  that  the  association  was  a  mu- 
tual iQiurance  company;  that  each  insurer 
became  a  member  of  the  association;  and 
that  its  rules  and  regulations  became  part* 
of  the  policy.  According  to  these  rules,  it 
was  alleged  that  every  person  desiring  to  b»- 


ontnie.  the  poller  woald  be  void,  and  It  was 
itlpniated  In  tbe  application  that  the  answers 
therein  should  be  the  basis  o(  the  contract  The 
applicant  stated  that  he  did  not  have  conramp- 
tlon.  The  claim  was  made  that  ha  did  have 
■neb  diaeaaa  at  the  time  of  the  application. 
The  CQDrt  held  that  tbe  answers  were  warraot- 
les.  and  that  an  Initmctlon  that  It  the  appli- 
cant did  bsTe  consumption  at  tbe  time  or  the 
■pfillmtlon  the  verdict  mast  be  (or  defendant, 
•Ten  th^iuitb  the  applicant  was  entlrelT  Ignorant 
at  mich  fact,  or  ma;  have  believed  that  the 
■ymptomB  he  bad  did  not  Indicate  eonsamptlon, 
Aoald  have  been  ilven. 

In  Powers  t.  North  Esstecn  Unt.  Life  Asso. 
SO  Tt.  «U0,  it  was  agreed  that  tbe  apptlcatloa 
shoDld  form  the  bssls  ot  the  contract,  and  that 
K  anj  misrepresentation  or  frandaient  or  un- 
tme  answers  had  been  made  the  poller  shoold 
be  void.  The  pollc7  stated  that  It  was  Issued 
In  'consideration  of  the  repreientatloni  and 
agreement  In  the  application,  and  that  in  case 
the  answers  were  fonnd  untrue  In  anr  respect 
the  poller  Bboald  be  void.  Tbe  insored  stated 
that  he  had  no  disease  of  the  heart,  and  the 
court  held  that  he  assumed  the  whole  risk  of 
tbe  consequences  If  bis  answer  turned  oat  to  be 
■mtroe,  and  that  It  was  ImmaterlaJ  tbat  be  did 
not  inow  of  ita  existence,  or  that  tbe  qaeslion 
was  a  sdeatlflc  one,  ns  to  which  a  Isyman  might 
'  caallf  be  deceived  Into  a  fajse  answer. 

In  Baomgart  v.  Modem  Woodmen,  SB  Wis. 
B4<,  GS  N.  W.  TIS,  tbe  applicant  stated  that  he 
had  never  had  piles,  and  agreed  that  the  an- 
•wers  and  statements  In  tbe  sppllcatlon  should 
form  the  basis  of  his  contract,  and  that  tha 
truth  of  such  answers  and  statements  should 
be  eonslmed  to  be  strict  warranties,  and  the 
cenllieBte  provided  that  '.t  an;  of  the  statements 

any  respect  nntme  the  pollc)'  should  be  void. 
Tbe  applicant  had  bad  an  attack  of  the  piles 
tout  months  before  tbe  spplleatloD,  tot  whieb 
be  was  treated  bj  a  pbrslclan,  and  died  of 
pneomonla  less  than  a  month  after  the  policy 
was  Issued.  The  court  held  tbat  tbe  policy 
was  void,  snd  that  it  was  Immaterial,  If  true 
<whleb  seemed  Incredible),  tbat  the  applicant 
never  knew  that  he  bad  tbe  pllea 

In  Blehsrds  V.  Ualne  Ben.  As»>.  SB  Me.  99. 
28  At).  lOSD,  after  the  policy  had  been  forfeited 
by  noti payment  of  assessments,  the  insured 
signed  an  spplleatlon  for  reluatatement  In  wblcb 
he  stated  that  be  was  in  good  health,  sod  that 
there  was  DoChlDg  In  bin  bablts  and  condition 
ilkely  to  Impair  his  health  or  shorten  bis  life, 
and  that.  If  the  slatements  were  found  to  be 
nntme  In  any  respect,  the  policy  shoold  be  treat- 
ed [<  It  the  premiums  bad  not  been  accepted, 
£3  L.  R.  A. 


Some  two  or  three  months  before  such  applica- 
tion he  had  tried  to  commit  salclde,  and  did 
eommlt  suicide  less  tban  a  month  after  rein- 
statement, and  tbe  court  held  that  a  suicidal 
tendency  possessed  him,  and  that  the  untms 
statement  In  the  application  tor  reinstatement 
avoided  tbe  policy,  although  it  was  made  hon- 
estly under  the  belief  tbat  It  was  true. 

In  Trudden  v.  Metropolitan  L.  Ina  Co.  BO 
App.  Dlv.  4T3,  ei  N.  Y.  Supp.  18$.  tbe  answers 
In  tbe  application  were  strict  warranties  In 
form,  and  It  was  claimed  tbat  there  was  a 
breach  of  tbe  warranty  by  the  Insured  by  rep- 
reaentlng  tbat  he  had  never  had  disease  of  the 
kidneys,  and  tbat  at  tbe  date  of  the  application 
sound  health.    Tbe  court  held  that 


If  any  of  si 
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.  vitiated,  although 
nothing  was  said  as  to  whether  the  Insnted  knew 
tbat  he  bad  any  disease. 

Rut  iu  Coucber  v.  Northwestern  Traveling 
Men's  Ash.  20  Fed.  ESQ,  the  court  stated  tbat 
where  the  applicant  answered  tn  the  negative 
the  question  "Is  there  any  fact  relating  to  your 
physical  condition  with  which  tbe  association 
ought  to  be  made  acquainted  7"  knowledge  ot 
sneh  a  condition,  and  Intent  to  conceal  it,  were 
necesssry  to  render  the  policy  void,  althoagb 
there  was  an  agreement  that  any  misstatement 
shoold  annul  all  claims  to  any  benefit. 

And  In  Bprott  v.  Rosa,  16  Shaw.  A  D.  Bess. 
Caa,  114D.  a  claim  was  made  tbat  tbe  applica- 
tion contained  nntroe  averments  as  to  tbe  ap- 
plicant's bealtb,  of  a  nature  lending  to  mislead, 
and  fraudulently  Intended  to  mislead,  the  insnr- 
ers.  Tbe  matter  before  tbs  court  was  the  form 
of  an  Issue  for  determining  the  liability  on 
the  policy,  and  the  issue  decided  on  after 
dl  sen  salon  was  'wbetber,  by  misrepresen- 
tation or  undas  concealment  or  noo-state- 
nwnt  ot  material  facts,  as  to  tbe  health" 
of  tbe  applicant,  tbe  Insurers  were  Induced  to 
grant  the  policy.  Tbe  claim  was  made  by  the 
bcnef.clary  that  tbe  term  "wlKul,"  or  Its  equiva- 
lent, should  be  Insetted,  and  that  tbe  fact  tbat 
tbe  Insured  might  be  discovered  after  ber  death 
to  have  labored  aoder  a  latent  dlsesse,  ot  tbe 
existence  of  which  she  was  Ignorant  at  the  time. 
ought  not  to  avoid  tbe  policy.  Clark.  Lord  Jus- 
tice, said  tbat  no  policy  would  be  secure  If  tbe 
nonatatement  of  facts  as  to  health  which  may 
appear  ou  po*t  mortem  to  have  affected  the  dur- 
ation of  life  were  to  be  held  to  endanger  a  pol- 
icy, and  tbat  such  a  doctrine  was  UDtenable. 

And  in  Northwestern  Benev.  A  Mut.  Aid 
Asso.  V.  Cnln.  21  111.  App,  471,  the  certlflcate 
staled  that  It  was  Issued  ou  tbe  condition  tbat 
the  ststemenis  In  tbe  application  were  true. 
The  court  beld  tbat   the  policy  would  not  b« 
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oome  a  member  must  miJce  an  application; 
tllat  the  truthfulness  of  the  statements  coa- 
tained  in  the  application  sbould  be  the  basis 
of  the  policy;  that  no  person  was  eligible  to 
membership  who  was  not,  to  all  Teepects  in 
good  health;  and  that  Martin  A.  JelTordB 
Ml  December  Zl,  1B04,  made  such  application 
for  insurance  and  membership,  and  therein 
warranted  the  truthfulness  of  the  statements 
made  and  their  materiality. 

On  the  trisi,  the  policy,  together  with  the 
application,  was  offered  in  evidence^  The 
policy  was  correctly  described  in  the  decla- 
ration as  above  stated.  The  material  parts 
of  it  that  are  necessarr  to  an  underetanding 
of  the  case  are  the  following:  "The  Fidel- 
ity Mutual  Life  Association,  in  comiidera- 
tion  of  the  application  for  this  policy,  which 
is  made  a  part  hereof,  a  copy  of  which  is 
hereto  attached,  and  the  payment  to  said  as- 


June,  and  September  for  the  period  of  tWM)- 
ty  years  from  the  date  thereof,  etc,  does 
hereby  receive  Martin  A.  Jeffords,  of  SylvM- 
ter,  county  of  Worth,  state  of  Georgia,  as  a 
member  of  said  aaaociation,  and  issues  this 
policy  of  insurance,"  etc.,  "subject,  how- 
ever, to  all  the  requirements  hereinafter 
stated  and  the  conditions  hereon  indorsed, 
which  are  hereby  referred  to  and  made  a 
material  part  of  this  contract."  The  fol- 
lowing is  one  erf  the  conditions  forming  part 
of  the  policy:  "If  any  statement  contained 
in  the  application  on  which  this  policy  is  is- 
sued be  untrue  in  any  respect,,  then  this 
policy,  except  as  herein  provided,  shall  be 
tpto  facto  null  and  Toid." 

The  applications    signed   by   the   insured 


It  tbe;  were  made  In  good  Caltb,  and  the  mis- 
statement was  un  Intent  Ions  [  and  msde  under  a 
belief  Chat  It  was  true. 

And  tn  Swete  T.  Falrlle,  fl  Car.  A  P.  I,  the 
person  Insured  stated  that  be  was  not  sftllcted 
witb  speclfled  diseases,  or  an;  other  disease 
tendinic  to  shorten  life.  There  was  ■  claim  that 
there  hsd  been  Incipient  Inssnltjr  some  ;e>ra 
before  from  whlcb  he  bsd  at  least  appareaClr 
recoverad.  The  Jury  found  that  he  was  not 
aware  ot  what  bad  taken  place  daring  such  time, 
and  thererore  could  not  communicate  It,  and  a 
Tcrdlct  was  returned  for  tbe  plalutllT.  In  tbls 
case  the  destb  of  the  insnred  was  caused  bf  sp- 

Where  the  answers  sre  representations  ontj, 
■nd  not  wsrrautles,  ao  Innoiient  mlsrepresen- 
tnt'on  as  to  an  undiscoyered  disease  will  not  or- 
dluarll;  STOId  tbe  polkj. 

Tbus,  In  Woehrle  v.  Metropolitan  L.  Ins.  Co. 
21  MIbc.  88,  40  N,  Y.  Bupp.  882,  the  eourt, 
while  holding  that  the  snswers  were  wBrranlles 
snd  tbst  an  uotrue  statement  avoided  the  pol- 
ler, stated  tbac  If  the  answers  had  been  repre- 
smtatlons  only,  a  charge  that  if  a  disease  ei- 
lited  In  the  Insared  of  which  he  knew  nothing, 
snd  to  whlcb  he  honestly  answered  "No,"  there 
might  be  a  recorerj,  would  have  been  proper. 

And  In  Breeie  v.  UetropoUtan  L,  Ids,  Co. 
84  App.  DlT.  BIT,  «8  N.  Y.  Supp.  TBS,  the  court 
stated  that  a  charge  that  If  the  Insured  repre- 
sented blmsell  to  be  sound  and  healthy  when  be 
was  of  unsound  heal  I  fa,  to  such  an  extent  that 
be  must  have  realized  It,  that  would  be  a  war- 
ranty, might  have  been  proper  If  tbe  answer 
tiad  been  a  represents! Ion  only,  althongh  the 
holding  was  that  the  answers  were  warranties, 
and  therefore  tbe  Isct  that  the  applicant  did  not 
realize  that  his  health  was  unsound  would  not 
prevent  the  forfeiture  of  the  pollry. 

And  la  Moulor  v.  American  L.  Ins.  Co,  111 
TI.  8.  835.  28  L.  ed.  447,  4  Sup.  Ct.  Hep.  468, 
the  Insured  wos  required  to  answer  categorical- 
ly whether  he  had  ever  been  atfllcted  with  speci- 
fied dlsesses.  Including  aero  fa  la.  asthms.  snd 
consuD^pIIr>n,  to  each  of  which  he  gave  a  nega- 
tlve  answer.  At  that  time  be  was  In  sound 
health,  and  did  not  know  or  believe  that  he  had 
ever  been  afflicted  with  any  of  such  diseases 
In  any  appreciable  form,  atihongh  as  a  fact  he 
had  been.  The  conrt  held  that  It  tbe  contract 
had  so  provided  the  untruth  of  the  answer 
would  have  avoided  tbe  policy,  although  made 
la  perfect  good  faith  and  without  soy  renson 
10  believe  that  he  had  ever  had  Such  dlsesses, 
bat  that  such  an  interpretntlon  would  be  avoid' 
ed  If  possible,  and  that  tbe  contract,  which 
63  Ij.  R.  a. 


elsewhere  required  blm  to  stats  any  "known 
cause"  or  clrcDmstance  wltb  which  the  company 
sbould  be  made  acquainted,  and  which  In  some 
places  characterised  the  statements  In  the  ap- 
plication as  warranties,  and  In  others  as  repre' 
sentatlons.  simply  required  the  Insared  to  use 
the  utmost  good  faith  and  deal  bilrly  and  hon- 
estly as  to  msterlal  tacts,  and  that  the  policy 
wss  therefore  valid. 

And  In  Northwestern  MuL  L.  Ins.  Co.  v. 
Woods,  Bt  Kaa.  6<13,  39  Psc.  180,  the  policy 
provided  tbat  It  sbould  be  void  If  any  "state- 
ment" In  the  application  was  found  to  be  In- 
correct. Tbe  court  held  tbat  tbe  answers  w«e 
representations  only,  and  not  warranties,  and 
approved  tbe  language  In  Moulor  v.  American 
I..  Ina  Co.  Ill  V.  B.  835,  38  L.  ed.  447.  4  Sup. 
Ct.  Rep.  488,  supra,  that  plalntllf  was  not  pre- 
eluded  from  recovering  unless  It  appeared  from 
sll  the  circumstances,  Including  tbe  nature  of 
the  alleged  diseases,  that  tbe  assured  knew  or 
had  reason  to  believe  that  he  was  amicted  with 
them,  although  In  this  case  the  court  held  tbat 
the  Insured  did  not  have  any  disease  at  the 
time  of  the  application. 

And  In  Bloomlngton  Uut.  Lite  Ben.  Asso.  v. 
Cummins,  53  111.  App.  530,  tbe  court  said  obiter, 
referring  to  tbe  above  case  of  Moulor  v.  Ameri- 
can L.  Ins.  Co.  Ill  U.  8.  83S,  28  L,  ed.  44T.  4 
8up.  Ct,  Rep,  486,  that  In  the  case  of  repreoen- 
tatlons  ss  to  health,  as  distinguished  from  wsr- 
rautles. msay  well -considered  cases  Insist  tbst 
the  honesty  and  good  faith  of  tbe  answers  Is 
sn  Issuable  fact,  and  that.  It  tbe  tendency  to 
disease  Is  msnltest,  the  compsny  should  protect 
Itself  by  the  physical  examination  ot  Its  medi- 
cal eiamlner. 

And  In  Fatten  v.  United  Life  *  Accl.  Ins. 
Asso.  TO  Hun,  200,  24  N.  Y.  Supp.  28B,  AfSrmed 
on  opinion  below  In  141  N.  t,  689,  36  N.  B.  73e, 
the  insured  was  reinstated  after  default  In  pay- 
ment of  a  premium  upon  represeotstlons  that 
he  was  In  good  health,  the  truth  ot  which  wss 
not  gimranteed  or  made  part  of  the  contract. 
The  court  held.  In  an  sctlon  on  the  policy,  tbat 
unless  the  Insured  knew  at  the  time,  or  had 
cause  to  know,  or  was  necessarily  presumed  to 
know,  that  his  statement  was  false,  plalntllf 
could  recover  under  a  defense  of  fraud  In  tbe 
representation  whlcb  wns  set  up  by  defendant. 
The  court  also  held  that  a  charge  tbat  If  the 
Insured  was  not  In  good  health  at  the  time  of 


the 


t   the 


0  the  tst 


IML 


FmmjTi  HuTDAL  LiFi  AsKMnATtoH  v.  Jeffobdbi 


IM 


«MUIned  the  following  uniHig  other  declan- 
tioiu  Had  statemenUi 

"(1)1  herebj  aoplj'  to  the  Fidelity  Mn- 
tnal  Life  Association  of  Philadelphia,  Pa., 
<or  a  p(dic7  of  inaurance,  to  be  issued  in  pur- 
Aoance  of  this  application."  "(3)  That  I 
km  now  in  good  health,  and  am  free  fr<xn 
»ay  and  all  diseasee,  sickneas,  ailments,  or 
complaints,  trivial  or  otherwiso,  ozcept  as 
here  sUted:  Yes.""  (6)  That  I  have  never  had 
4V  been  afflicted  with  an;  sickness,  disease, 


«old,  about  one  week,  about  aiz  mMiths  ago. 
<6)  That  the  last  physician  I  oonsulted  or 
who  prescribed  for  me  was  Dr.  T.  C.  Jef- 
ford*,  of  Sylvester,  Oa.,  about  three  mouths 
W),  for  the  sickness  here  stated:  Cold, 
about  one  week,  about  six  months  ago.  (7) 
That  I  have  not  consulted  or  been  prescribed 


tor  by  any  other  physician  or  medical  man 
durinr  the  lost  ten  years,  except  as  her* 
stated;  Dr.  HcRae,  Atlanta,  Qa.;  plouriq', 
about  two  years  ago.  I  hereby  agree  and 
bind  myself  as  follows:  That  the  truthful- 
ness of  the  statements  above  made  or  con- 
tained, by  whomsoever  written,  are  material 
to  the  ridi,  and  are  the  sole  basis  of  the  eoa.- 
tract  with  the  said  oseocistlon;  that  I  have 
signed  this  application  in  my  own  proper 
hondwrriting;  .  .  .  and  that,  if  any  con- 
cealment or  untrue  statement  or  answer  be 
made  or  contained  herein,  then  the  policy  of 
insurance  issued  hereon  and  this  contract 
shall  be  ipso  facto  null  and  void." 

The  evidence  showed  tiat  Thomas  C.  Jef- 
fords was  the  brother,  and  that  Edna  Jef- 
fords was  tie  wife,  of  the  insured.  The  ap- 
Slication  for  insurance  was  made  December 
1,  1804,  the  policy  was  issued  December  20, 


have  will  not  prevent  a  recover;,  bot  that  the 
dJKBse  mint  have  protreaaed  ao  far  as  to  In- 
dicate a  vice  Id  the  arstem,  or  to  bave  1001* 
tocarlnx  on  the  Ksnaral  health  or  contlnnance 

Thus,  In  Ooneher  T.  NorthirBatem  TravellnK 
■fen' a  Aaao.  20  V^.  5M,  the  court  In  ita  charfe 
to  the  Jury  atated  that  where  the  applicant 
•erred  Ibat  anj  mlaatatement  should  annul  all 
claims  to  any  beneflt,  and  answered  In  the  nega- 
tive a  qoeatloD  whether  he  had  bad.  or  then  had, 
any  disease  of  the  liver,  there  could  be  no  re- 
«ov#rT  It  he  had  than  or  previousl;  bad  bad  a 
real  dlaeaae  at  the  liver,  even  though  bla  anawer 
was  not  latent lonallf  untrue,  but  that  Che  tact 
that  he  bad  had  prtmonltor;  srinptoma  of  the 
approach  of  such  dlaeaae  would  not  prevent  re- 
cover;. In  tbla  eaae  It  was  claimed  that  ei- 
tcmal  evidence  of  the  dlaeaae  of  abaceaa  of  the 
liver  appeared  within  a  month  or  two  after  the 
application,  an  operation  was  performed  the 
third  month  after  anch  application,  and  death 
«rcarr*d  aa  the  remote  cause  of  the  dlaeaae  elsht 
and  a  half  months  afterwards. 

In  Alabama  Gold  L.  Ina  Co.  v.  Johnston.  80 
Ala.  407.  SO  Am.  Bep.  112.  2  So.  12S.  eipres- 
■lons  occurred  In  the  application  expressing  an 
Intention  to  make  all  atBtementa  of  the  appli- 
cant Bbaolate  warrantlea,  bat  the  pollc;  also 
purported  to  be  Issued  In  consideration  of  the 
"repreeentatlona"  made  In  the  application,  and 
there  waa  no  express  declaration  that  tbe;  were 
warrantlee.    There  was  alao  a  provialaD    that 


"aiippresslon  of  facts,"  wonld  vitiate  the  policy, 
and  that  the  applicant  had  not  withheld  an; 
"material"  clreumstance  or  Information  aa  to 
Ilia  health.  Tbe  coorl  held  that  ao;  untrue 
•Utement,  If  material,  would  vitiate  the  pol- 
ler, even  though  not  within  the  knowledge  of 
the  Insured,  but  that  an  Immaterial  one  would 
not.  and  that  ajmptoma  of  disease  were  not  In- 
tended to  be  made  abaolntel;  material,  unleaa 
tbe;  eiliLed  to  auvb  an  extent  as  to  sITect  soand- 
nraa  of  health,  or  tend  to  aborten  life,  and  that 
the  words  "noCroe"  and  "auppresslOD  of  facts" 
<Ild  not  refer  to  a  disease  of  which  tbe  Insured 
did  not  know,  and  could  not  have  Informed  him- 
self by  proper  diligence. 

An  UDtrue  siatemeot  by  the  applicant  that  he 
Is  In  good  health  wilt  not  avoid  the  polls;,  al- 
though It  la  claimed  that  he  bad  tuberculoals  at 
tbe  time  of  tbe  application,  aud  be  bad  Juat 
be«n  rejected  b;  another  compBn;  to  tbe  knowl- 
edge of  the  agent  procuring  the  Inantance.  wbere 
be  believed  blmielf  to  be  In  a  fair  state  of 
health,  and  If  there  wsa  any  tubercular  condi- 
tion It  was  latent  and  unknown  to  him.  and  a 
report  of  hla  condition,  given  to  him  b;  tbe 
63U  R.  A 


examining  phyalclan,  was  likely  to  lull  blD  Into 
a  feeling  of  security  aa  to  his  health.  Tarpe; 
V.  Beriirlty  Trust  Co.  80  III.  App.  BT8.  Tbe  ap- 
plicant In  thia  case  warranted  the  answers  In 
the  application  to  be  true  and  agreed  that  If 
during  hla  lifetime  any  statementa  were  abowa 
to  be  untrue  tbe  polk;  abould  be  Told,  and  that 
be  would  aurrender  It  on  return  of  the  premiums 

Cm  appeal  In  tbe  preceding  cose  (Security 
Tniat  Co.  v.  Tarpe;.  182  III.  52,  M  N.  E.  1041) 
tbe  court  atates  that  the  company  wae  organised 
to  Insure  those  who  bsd  been  rejected  b;  other 
companlea  and  charged  an  Increased  rate  for 
doing  so.  and  that  tbe  applicant  represented 
himself  to  be  in  good  heallhi  boneatly  and  In 
good  faith,  and,  altbough  tbe  germa  of  disease 
were  present,  tbe  dlaeaae  bad  not  become  mani- 
fest to  blm  or  hla  associates,  and  the  compsn;, 
from  the  statementa  In  tbe  elimination  to  the 
effect  that  his  lungs  were  not  free  from  Indica- 
tions of  dlaeaae  and  other  statements,  knew  as 
much  about  bla  disease  as  be  did,  and  held  that 
tbe  policy  waa  not  avoided  b;  the  Incorrect 
statement  as  to  bla  health. 

In  Tucker  v.  United  Life  *  Accl.  Ina.  AaSO. 
ins  N.  Y.  fi4S.  80  N.  K.  723.  the  claim  was  made 
that  the  anawera  were  made  warranties,  and 
that  tbe;  were  untrue,  and  that  an  answer  by 
the  applicant  that  he  had  never  bad  any  aerlooa 
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did  In  fact  have  coDsamptlon,  o(  which  diseass 
he  died  leas  tbnn  seven  months  atCerwarda 
There  wae  evidence  that  he  had  been  treated 
by  a  phyalclan  abortly  before  the  application, 
who  test! fled  that  be  then  bad  Koch  bacilli. 
and  that  In  bla  Judgment  be  then  had  conaump- 
tlon.  fie  did  not,  however,  tetl  the  Insured  of 
!uch  fact,  and  the  latter  thought  be  had  noth- 
ing but  a  cold.  Tbere  waa  also  evidence  that 
the  cough  dlssppearpd  tor  some  months,  and 
that  be  died  of  acute  tuberculoals.  which  uauall; 
nios  Ita  course  In  three  or  tour  months.  The 
court  held  tbat  the  qneatlon  whether  ha  had  con- 
so  nipt  Ion  at  tbe  time  of  tbe  application  was 
properly  left  to  the  jury,  and  aald  tbat  the 
presence  of  bacilli  was  not  an  Indication  tbat 
the  dlaeaae  had  reail;  commenced,  but  tbat  In 
order  to  work  mischief  they  must  find  favorabls 
conditions,  and  tbat  the  precise  time  when  their 
operation  had  gone  so  far  no  to  cause  disease 
be  easily  determined. 
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1694,  and  fhe  insured  died  of  conmimpti 
Julj  29,  1896.  The  eridence  wu  cmflicting 
Ai  to  whether  he  had  caneulted  and  been  pre- 
scribed for  within  the  last  ten  yesTB  by  other 
physicians  besides  thoM  which  he  named. 
The  evidence  was  ccraflicting  as  to  hia  condi- 
tion of  health  at  the  date  ot  the  application. 
Some  of  the  evidence  tended  to  show  Uiat  he 
was  then  afflicted  with  "incipient  tuberculo- 
ais";  other  evidence  teudqd  to  show  ha  was 
in  good  health,  and  that  he  did  not  at  that 
time  have  conBtunption. 

The  plaintifT  in  error  requested  Uie  court 
to  give  the  following  charges,  and  reserved 
an  exception  to  the  relus^  to  give  eatji : 

"(1)  Under  the  taw  of  this  state,  as  set 
forth  in  1  20S7  of  the  Code,  the  representa- 
tions contained  in  an  application  for  a  policy 
of  insurance  are  covenanted  to  be  true.  If 
you   believe  that  on  the  21st  of  December, 


1894,  when  Martin  A.  JetTords  made  applica- 
tion for  insurance,  he  was  then  aMicted 
with  pulmonary  consumption,  he  stated  in 
his  application  that  be  was  fre*  frmn  dis- 
ease, trivial  or  otherwise,  tben  I  charge  yon 
that  this  would  void  the  policy,  and  th*- 
plaintiff  would  not  be  entitled  to  recover, 
for  the  reason  that  consuraption  is  a  diaease- 
wbich,  from  its  nature,  does  alTect  the  extent 
of  the  risk.  This  would  be  true  also  with- 
out  regard  to  the  good  faith  of  the  appli- 
cant, as,  he  having  covenanted  that  the  rep- 
resentations were  true,  the  quastion  ot  good 
faith  does  not  enter  Into  it 

"(2)  I  charge  you,  further,  that  if  tow 
believe  he  did  ccaisult  Dr.  Hinman  in  Febru- 
ary, 18M,  or  Dr.  MoRae  in  Octobw,  1894, 
and  that  he  stated  in  his  application  that  he- 
had  not  consulted  any  physician  in  tan 
years,   except   Dr.   Floyd  McRae  two   year* 


•uppreased  goat  less  thae  a  jear  alter  the 
policy  was  luued.  Tbc  coart  Cockhnm,  Cb.  J.. 
lnitruct«d  the  Jury  tbat  the  answer  would 
bo  faliD  mercEj  becaase  be  bad  aoine  STinpti 
which  an  experienced  medleal  man  might  see 
Inillcated  the  presence  ot  goat,  and  that  the 
Jar;  should  consider  whetber  tbere  wss  gont  Id 

a  sensIblB  tarn,  and  the  Jar;  found  that  he 

not  b«eD  "affltcted  with  gout." 

In  RlevertB  v.  Nstlonal  Benav.  Asso.  95  Iowa, 
710,  64  K.  W.  6T1.  the  iDSated  signed  a  bealth 
certificate  »me  time  before  June  20.  In  which 
be  stated  that  he  was  Id  good  bealth  and  fcee 
(ram  all  allmeDta  The  evidence  showed  that 
for  a  abort  time  before  he  bad  had  a  cold  and 
complnlned  some  ot  hi*  chest,  but  contlnai 
work  till  the  latter  part  of  June.  A  phrildaa 
was  called  June  26,  and  on  Jul;  10.  It  wai  "~ 
corered  Chat  he  had  somethlog  serlDas  the 
tet  with  his  Btomach.  although  tbe  disease  of 
cancer  o(  tbe  stomach,  ot  which  he  died  No- 
vember SS.  bad  not  then  progressed  far  enoagb 
to  give  undoubted  evidence  ot  Its  existence.  The 
court  held  tbaC  tbere  was  not  such  a  mlsstate- 
meoC  as  avoided  the  policy,  saying  that  11  was  a 
general  mle  that  before  any  ailment  could  be 
nid  to  be  a  disease  It  must  be  sucb  as  to  Indl- 
este  a  vice  In  the  constitution,  or  to  be  so  serlona 
as  to  have  some  bearing  on  tbe  general  health 
and  continuance  of  life. 

An  answer  that  tbe  applicant  Is  In  "good 
bonllb"  meauB  tbat  he  Is  not  conscious  o(  any 
rterangomBnt  of  tbe  functions  by  which  bealth 
msy  be  tested,  Ooncber  v.  Northwestern  Trav- 
Hlng  Men's  Asso.  20  Fed.  686 :  Conver  v.  Phte- 
nlx  Milt.  L.  laa  Co.  B  Dill.  i'2i.  Fed.  Cas.  No. 
S.14!l. 

In  Continental  L.  Ini.  Co.  v.  Yung,  113  Ind. 
ISO,  IS  N.  B.  S20,  the  claim  was  made  tbat 
there  was  a  breach  of  tbe  warranties  In  tbe 
appllcatloD,  In  that  tbe  Insured  had  represented 
thnt  hn  had  no  disease  of  the  kldneya  while  be 
In  fact  bad  Brlgbt's  disease.  Tbe  court  charged 
that  If  tbe  assured  had  at  the  lime  of  tbe  ap- 
pllcatlDQ  some  affection  or  ailment  of  some  of 
the  organs  Inquired  about,  which  ailment  was  of 
a  character  so  well  dehned  and  marked  as  ma- 
terially to  derange  (or  the  time  the  functions 
ot  sucb  organ,  aucb  ailment  would  avoid  tbe 
policy  whether  known  to  the  assured  or  not, 
and  added  tliat  this  would  be  so  with  reference 
to  lirlgbt'i  disease  ot  the  kidneys  It  It  was  such 
a  dlHcase.  The  court  held  that  an  objection 
by  the  dernudnnt  to  tbe  latter  part  of  the  In- 
slructlon  was  not  well  taken,  no  objection  hav- 
ing been  made  Id  the  first  part  ot  soch  Instruc- 
tion. 

In  Orattan  v.  Metropolitan  L.  Ina  Co.  38 
Tliin,  480,  the  court  said  tbat  a  Jatent  and  un- 
113  L.  R.  A. 


developed  germ  of  disease  probably  exists  la 
every  mortal  body,  and  It  a  person  thinks  that 
his  present  health  Is  good,  the  answer  Is  not 
untrue  because  In  bis  system  tbere  Is  a  seetf 
ot  disease  already  sown,  and  subsequently  to- 
gennlnnte.  Although  this  was  said  with  ref- 
erence to  statements  made  as  to  tbe  bealth  of 
tbe  brother  ot  tbe  Insared,  It  Is  Inserted  here 
under  tbe  belief  tbat  It  may  be  helpful  on  the- 
subject  under  dlscusalou. 

And  on  appeal,  Orattan  v.  Uelropolltan  C 
Ins.  Co.  02  N.  Y.  ST4.  44  Am.  Rep.  3T2.  the  court 
held  that  the  answer  tbat  the  health  ot  the 
brother  ot  the  losured  was  "good"  must  be  un- 
derstood In  a  general  and  oidtnary  asnse.  auA 
not  In  a  strict  and  rigid  aense,  and  tbat  tbe 
brother  bad  Indicated  no  symptoms  or  tracea- 
nt  disease,  and  to  tbe  ordinary  observation  of  a 
frleud  or  relative  be  was  In  truth  well,  and  tbat 
such  answer,  even  considered  aa  a  warranty, 
warranted  nothing  more. 

And  some  cases  bold  that,  even  though  the- 
appllcsnt  states  absolutely  that  he  does  not  bav* 
some  speclded  disease,  or  that  be  Is  In  good- 
hcnttb.  and  warrants  tbe  truth  of  his  answers, 
tbe  warranty  Is  only  to  tbe  effect  that  such  Is 
the  fact  to  the  best  of  his  knowledge  and  belief. 

Thus.  In  Ames  v.  Miinbattaa  L,.  Ins.  Co.  40- 
App.  DIt.  405,  GS  N.  Y.  Supp.  244,  the  applicant 
warranted  that  tbe  statements  and  answers  In 
the  application  were  fall,  complete,  and  true  In 
every  particular.  Tbe  court  held  that  be  only 
"    ted  those  answers  which  reasonably  bore 
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lose  which  on  their  face  merely  Import  honest 
presentatloDS.  made  truthfully  to  the  best  of 
the  applicant's  knowledge.  Information,  and  be- 
lief, and  that  a  oe^tlve  answer  to  the  qoestloD 
ivhether  he  had  any  "disease"  of  tbe  heart  would 
not    avoid    the   policy,   altbougli    without    his 
liDOwlcdge  he  bad  cardiac  lasumdency  of  which, 
be  died  five  days  after  the  policy  was  Issued, 
capeclsUy  where  tbe  evidence  did  not  show  that 
■disc  Insufficiency  wss  a  disease  of  the  heart : 
r  was  the  policy  avoided  because  be  state* 
It  be  had  not  had   speclfled  diseases  ot  I  be 
urinary  or  genital  organs  "or  any  other  disease" 
if  such  organs  although  without  his  knowledge 
le  had  cbroDic  nephritis,  which  Is  a  disease  ot 
such  organs,  as  the  general  quest  loo  could  not 
considered  as  cslllug  tor  a  strict  warranty  aa 
every  possible  disease  of  sucb  organs. 
And    In    HntchlsoD    v.    National    Loan    Fund' 
fp  AB,iur.  Boc.  7  Dunlop.  E.  A  M.   SeSB.  467. 
the  applicant  stated  thnt  she  did  not  have  any 
disease  or  symptoms  of  disease,   and   declared 
tbat  Bbe  was  In  good  health  and  ordinarily  en- 
joyed good  health,  and  that  she  had  not  with- 
held any  material  circumstance  or  luformatloD 
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before  for  pleurisf,  then  this  w»s  &  maUrial 
nuHrepresentatifwt  (which  also  conflicted 
with  hiB  contract  and  with  the  b;-laws  of 
tbe  asgociation),  because  it  ahut  out  from 
the  compaDy  a  verj  high  source  of  informa- 
tion, wtuch  it  was  entitled  to,  as  to  bis  phv- 
aical  condition,  and  would  defeat  the  neht 
to  a  recovery,  provided  you  also  believe  tnat 
these  doctors  had  actually  found  that  be  bad 
consumption  at  the  time  the;  examined  him. 

"(3)  If  70U  believe  from  the  evidence  that 
the  deceased.  Martin  A.  Jeffords,  consulted 
Dr.  K.  E-  Ilinman,  as  a  physician,  during 
the  month  of  rebniary,  1894,  and  that  the 
said  Dr.  R.  E.  Hinman,  in  the  capacity  of 
a  physician,  and  at  the  request  of  said  Mar- 
tin A.  Jeffords,  made  a  physical  examina- 
tion of  him,  you  will  find  lor  the  defendant." 

The  refusal  to  eive  each  of  these  three 
charges  is  assigned  as  error. 


The  plaintiff  in  error  reserved  exceptions 
to  each  of  the  following  charges  given  by 
the  court: 

"(])  Now,  with  regard  to  that  plea  [re- 
ferring to  the  plea  that  the  insured  had  con- 
sumption], I  charge  you,  as  matter  of  law, 
that  if  the  proof  fails  to  satisfy  you,  to  tbe 
extent  which  the  law  heretofore  read  t«  you 
has  defined,  that  Martin  A.  Jeffords  inten- 
tionally misled  the  defendant  company; 
that  he  knew,  or  had  reason  to  believe,  that 
he  had  consumption  at  tbe  time  at  his  ap- 
plication 1  if  it  faila  to  show  you  that  he 
knew,  or  had  reason  to  believe  he  had  con- 
sumption, and,  thus  knowing  and  believing, 
be  intentionally  and  fraudulently  withheld 
the  facta  from  the  defendant  company, — 
you  would  not  be  jnntifled  in  defeating  a 
proper  recovery  on  account  of  that  plea. 

"(2)   With   the  proviso*   I   have  already 


ts  to  her  health,  and  agreed  tbat  the  declara- 
tion and  proposal  ahootd  be  the  bsals  of  the  con- 
met,  and  that.  If  an;  Irandalent  or  antrue  at- 
[Cfatlan  was  contained  therein,  tbe  pollcj  should 
be  void.  The  poller  provided  tbaC  la  case  of 
■nj  ftandnlent  or  nntme  allegations  It  should 
be  void.  The  court  held  tbat  the  onlj  warrantr 
ma  to  the  effect  tbat  the  applicant  was  and 
bad  been,  according  to  his  own  knowledge  and 
reaaonsble  belief,  free  from  an;  disease  or  symp- 
toms of  disease  material  to  the  risk,  and  no 
vanaotj  was  imputed  against  sn;  latent  and 
Imperceptible  disease,  that  could  onl;  be  dls- 
«ivcrM]  by  poit  mortfm  eiamloatlon,  or  from 
■rnptoms  dlscloMnf  themselves  at  a  subsequent 

And  In  Srhwsnbaeh  v.  Ohio  Tails;  Protect- 
ITS  Union,  %  W.  Ta,  622.  G2  Am.  Rep.  227,  the 
aiipllcant  stated  In  tbe  application  that  the  an- 
xren  therein  were  trus  and  correct,  and  this 
was  followed  b;  a  statement  that  It  the  in- 
nrera  and  statements  were  In  an;  "material"  re- 
q)ecta  nntrae  or  false,  the  pollc;  shoald  be  void. 
The  court  held  tbat  a  statement  bj  bim  tbat 
bs  was  then  In  good  bealtb  was  not  made  on  his 
penonal  knowledge,  and  that,  If  be  acted  In 
good  fattb  and  had  no  suspicion  that  he  was 
not  sonnd  of  bod;,  tbe  policy  would  not  be  foc- 
rdted,  slthuugh  he  bad  had  a  lAncer  of  the 
stomach  three  months  before  tbe  application. 

And  In  Horn  v.  Amicable  Mut.  L,  Ins.  Co.  M 
Barb.  81.  the  claim  was  made  that  the  state- 
ments as  to  healtb  In  the  application  which 
were  incorporated  In  and  made  part  of  tbe  pollc; 
vere  warrantlea,  but  the  court  stated  that  tbe 
Inmred  might  not  know  enough  of  Che  human 
system  to  be  aware  of  tbe  existence  of  some  af- 
fection of  a  vital  oi^an.  aod  that  the  victim  of 
Brlgbt's  disease  of  tbe  kldnefs,  or  of  an  affec- 
tion of  tbe  lunga.  might  be  in  tbe  enjoyment  of 
inch  health  and  strength  as  to  lead  him  to  be- 
lieve that  bis  vital  organs  were  all  sound,  and 
chat  It  would  be  monstrous  to  bold  Chat  be  war- 
ranted himself  Co  be  sonod  aa  to  those  organs, 
by  answering  that  be  was  oever  sick,  or  had  no 
disease  of  sncfa  orgnns;  and  said  that  the  medi- 
cal advisers  of  the  company  were  far  better  able 
to  detect  Incipient  disease  than  tbe  subject  in 
moat  cues,  and  held  tbat  such  statements  were 
not  warranties. 

And  In  KnlghCs  of  Honor  v.  Dickson.  102 
Tain.  265,  S2  S.  W.  682.  Cbe  applicant  agreed 
Id  tbe  application  tbat  his  answers  were  true. 
sad  that  Cbey  should  form  the  basis  of  his  coo. 
trsct,  and  the  policy  contained  an  agreement 
to  pay  on  condition  that  the  staCemeatB  In  the 
■Pl^lcatton  were  true  and  that  they  were  a  part 
of  tbe  contract,  and  stated  that  they  were  war- 
ranted to  be  tme.  Tbe  court  beld  that  any 
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atstement  of  a  material  fact  must  be  considered 
as  a  warranty,  and  If  false  would  vitiate  tbe 
policy,  though  made  IgnoranCly  and  In  good 
faith.  But  that,  while  fslaehood  might  be  pred- 
icated of  a  misstatement  of  fact,  It  conid  not  be 
of  a  mistaken  opinion  as  to  whether  a  man  baa 
a  disease  when  It  is  iatenC.  and  can  only  bs  a 
matter  of  opinion. 

And  l(  the  Insured  knowK  or  has  gronnd  to 
believe,  that  be  has  any  disease,  even  though  It 
is  latent  and  undeveloped,  It  Is  bis  duty  to  make 
It  known,  whether  specially  questioned  or  not, 
and  failure  to  do  so  will  be  a  mlsstaCemsnC  or 
concealment  which  will  avoid  tbe  policy.  But 
If  he  has  some  latent  disease  o(  which  hs  knows 
and  suspects  nothing,  and  baa  no  means  of  as- 
certaining, be  cannot  be  said  to  have  misrepre- 
sented or  concealed  tbe  facts  In  snch  a  sense  a* 
to  avoid  the  policy.  KnlghCs  of  Pythias  v. 
Bosenfeld.  92  Tenn.  G08.  22  B.  W.  204.  Nothing 
WS9  said  as  to  tbe  net  a  re  of  tbe  warrantlea,  rep- 
reaentatloos.  or  conditions  In  tbe  policy. 

And  in  Endowment  Rank,  K.  of  P.  v.  Cogbltl, 
tJ9  Tenn.  28,  41  8.  W.  S4D.  the  coort  sUted 
tliat  the  applicant  Is  not  bound,  at  tbe  peril  of 
Cbe  beneSclsry.  to  know  and  state  In  the  ap- 
pllcatloD  with  absolute  certainty  his  real  physi- 
cal condition  and  predisposition  to  one  disease 
or  nnolher.  baC  is  required  In  Che  otmosC  good 
faith  to  disclose  fully  and  truthfully  all  that 
he  knows  abont  his  health,  past  and  present. 


niiere  the  answers  are  atated  to  be  true  to 
the  best  knowledge  and  belief  of  the  applicant, 
or  some  egulvalent  eipresslon  Is  used,  tbe  cases 
hold,  almost  wltbout  except  Ion,  that  an  lucor- 
rpct  Btatemenc  as  to  bealch.  Innocently  made 
In  the  belief  lo  Ita  truth,  wilt  not  avoid  the  pol- 
icy, although  there  Is  also  an  agreement  that 
any  nntme  or  fraudulent  statement  shall  avoid 
the  policy. 

Thus.  In  Clapp  v.  Massachusetts  Ben.  Asso, 
146  Mass.  BIO.  19  N.  K.  43.1,  tbe  policy  provided 
thsl  It  was  Issued  on  condition  that  the  state- 
ments and  declarations  In  the  application  were 
In  all  respects  true,  and  In  the  acknowledgment 
to  the  application  the  applicant  warranted  that 
all  the  slatemcnts  were  true  to  the  "beat"  of 
"bla  koowIi>aKe  nod  belief."  and  agreed  that  any 
"nncrue"  or  (raudulent  statement  would  forfeit 
all  rights  under  the  policy.  Tbe  court  held 
that,  whether  ihe  statements  as  to  health  b* 
retarded  as  warranties  or  represen  tat  loos,  the 
policy  would  not  be  forfeited  tor  an  answer  hon- 
estly made  in  tbe  belief  that  It  was  true,  al- 
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ezprMsed,  four  inquiry,  then,  on  this  par- 
ticular plea  is  this:  Hu  the  defeudaDt  pro- 
duced such  a  preponderance  of  proof  as  will 
Batiaff  your  niiniia  that  Uartin  A.  Jefloids 
knew,  or  had  reasoii  to  believe,  that  he  was 
afflicted  with  consumption  at  the  time  the 
inau ranee  was  applied  for,  and  that  he 
fraudulently  withheld  the  facts  from  the 
company  T 

"(3)  A  man  cannot  be  held  to  warrant 
Uiat  lie  is  free  from  disease  aa  a  prerequi- 
eite  to  a  Talid  contract  of  insurance.  If  he 
acta  ia  good  faith,  and  gives  all  the  infor- 
malioQ  asked,  and  in  doing  so  atatea  the 
facts  truly  aa  he  understamb  them,  it  is  all 
the  law  requirea  of  him,  or  of  the  beneficiary 
of  the  policy  for  the  recovery  of  the  amount 
which  he  haa  thua  attempted  to  secure. 

"{*)  The  court  chargea  you  that  if  you 
believe  from  the  evidence  that  the  insured. 


Uartin  A.  Jeffords,  bad  consulted  Dr.  Hin- 
mau,  or  had  been  prescribed  for  by  him  in 
Februai7,  1BQ4,  and  wilfully  and  fraudu- 
lently withheld  thie  fact  from  the  defendant 
company,  it  would  void  the  policy  of  insur- 
ance, and  neither  his  brother  nor  hia  widow 
could  recover  thereon,  and  you  would  be 
obliged  to  find  for  the  defendant. 

"(S)  I  instruct  you  that  the  proof  muat 
preponderate  to  show,  not  only  tbe  fact  o( 
such  consultation  or  prescription,  the  with- 
holding of  the  fact,  and  that  it  was  knowing- 
ly done  and  with  a  fraudulent  purpose.  If 
tjiia  fact  eiiatad,  and  it  was  merely  omitted 
by  the  insured,  and  if  the  proof  fails  to  sat- 
isfy you,  under  the  rules  I  have  given  you, 
that  be  made  the  other  fraudulent  and  ma- 
terial concealments  charged  as  to  physical 
condition,   under    these    circumstances    the 


tbougb  tbe  applicant  may  have  been  mlataken 
in  such  belief. 

In  Hann  v.  Nations]  Union,  97  Mich.  618,  58 
N.  W.  834,  the  Insured  declared  tbst  bla  atate- 
menta  In  Cbe  application  wera  true  to  tha  beat 
«(  bis  knowledge  and  belief,  and  agreed  tbat  anr 
untrue  or  fraudulent  atstement  or  concealment 
of  any  facts  would  forfeit  all  rights  aoder  the 
certificate.  He  also  stated  tbat  be  waa  In 
good  beallb.  The  court  said  tbat  If  the  qoall- 
II cation  aa  to  knowledge  and  belief  bad  not 
been  In  his  statement,  tbe  company  would  un- 
doubtedly have  been  entitled  to  a  charge  tbat 
It  was  Immaterial  tbat  tbe  asnircd  did  not  know 
at  the  time  of  tbe  application  and  Issuance  of 
tbe  certincata  of  the  existence  of  Che  disease  of 
wklcb  he  died  a  montb  alter  tba  certificate  waa 
given,  bot  with  each  qualification  It  would  be 
neceaaary,  in  order  to  defeat  recovery,  to  ahow 
that  be  knew,  or  bad  reason  to  believe,  that  be 
was  not  In  good  health  at  sacb  time. 

In  Cheever  v.  Union  Cent.  L.  Ina.  Co.  2 
Ohio  L.  3.  19,  tbe  insareil  had  had,  one  or  two 
years  before  tbe  making  ot  the  application, 
wbat  bla  pbyalclaos  called  a  malignant  tamor 
or  cancer,  A  consultation  was  held,  and  It 
was  decided  to  bave  an  operation,  tnit  the  sore 
waa  besled  without  sucb  operation  by  meana 
of  external  and  Internal  remedlea.  and  soma 
of  the  physicians  who  were  at  the  conaul- 
ution  afterwarda  told  him  that  It  waa  not  can- 
cer that  he  bad  had,  and  be  In  good  fsltb 
believed  ao  at  the  time  of  tbe  application,  but 
after  tbe  lasnance  of  the  policy  tbe  tumor  or 
cancer  reappeared  and  caused  bla  death.  Tbe 
court  held  that  the  policy  would  not  be  avoid- 
ed because  of  bla  affirmative  answer  to  the 
qneatlon  "Are  yon  In  good  health,  and  (sa  Far 
aa  yoa  know)  tree  from  any  symptomB  of  dis- 
ease 7'  or  because  of  the  negative  answer  to 
the  question  "Have  yon  ever  had  any  o(  the 
following  diaeases  or  (as  far  as  you  know)  any 
tyoiptoms  thereof? — cancer."  attbaugh  tt  held 
tbat  he  waa  required  Co  disclose  the  matter  as 
to  ancb  tumor  or  cancer  by  tba  qnesCIon  "Have 
you  bad  during  the  last  seven  years  any  alck- 
neaa  or  disease?  IF  so.  atate  tbe  particulars 
and  name  of  the  physician"  who  preacrlbed  or 
wee  coniuited. 

In  Keatlcy  v  Travelers'  Ins.  Co.  187  Pa. 
IflT,  40  All.  SOS.  tbe  applicant  warranted  that 
rbe  atntements  In  tbe  application  were  true  to 
the  beat  of  bis  knowledge  or  belief,  and  agreed 
tbat  any  untrittb  or  concealment  would  make 
the  policy  void.  He  stated  in  the  application 
that  be  never  bad  had  apoplexy  or  paralyala. 
Aboat  three  months  before  be  had  bad  an  Ill- 
ness which  some  physicians  called  apoplexy,  otb- 
iTS  paralysis,  and  still  others  neither-  Tbe 
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court  held  that  the  warranty  waa  simply  tbat 
he  bad  not  conacloasi;  or  wilfully  talalHed,  and 
that  there  might  be  a  recovery,  even  though 
be  had  one  of  tbe  dlaeaaea  named,  U  be  be- 
lieved  tbe    answer    to    be    true. 

In  Jonea  v.  Provincial  Ina  Co.  g  C.  B.  N.  8. 
«5,  26  L.  J.  C.  P.  N.  S.  272,  3  Jur.  N.  8.  1004. 
the  applicant  stated  tbat  he  waa  then  In  good 
health,  and  was  not  aware  of  any  disorder  or 
circumstance  tending  to  shorten  hia  life,  or 
to  render  an  assorance  thereon  more  than  usual, 
ly  hoiordoos.  Ha  bad  previously  had  two 
billons  aCtaeka,  one  a  little  more  and  tbe  other 
a  little  ieaa  than  a  year  before  the  applica- 
tion. The  medical  men  who  attended  bim  con- 
sidered that  there  was  nothing  In  them  tend- 
ing to  shorten  bis  life,  but  other  medlcsl  men 
held  a  dilTerent  view,  but  their  opinion  bad  not 
been  communicated  to  the  Insnred.  The  court 
beld  that,  even  though  such  sttacka  bad  a  ten- 
dency to  sborten  his  llFe.  and  he  knew  that 
be  bad  had  them.  It  wonld  not  prevent  a  re- 
covery It  he  made  the  atatement  honestly  with- 
out tbe  knowledge  that  tbey  bad  aoch  tendency. 

In  Life  Asso.  ot  Scotland  v.  Foster,  11  Ct. 
OF  Bess.  Cas.  3d  Series.  3S1,  4  Ulgelow  Life 
A  Am.  Ins.  Cas.  520.  tbe  applicant  stated  that 
she  wsa  In  good  health  and  not  afflicted  with  any 
diseases,  external  or  Interns!,  and  that  ber 
stalements  were  true,  end  tbat  she  had  not 
withheld  or  concealed  any  Important  clrcum- 
atauce,  and  agreed  that  auch  declaration  shoold 
be  tbe  basis  of  tbe  contract,  and  that  If  any  un- 
true averment  was  made  therein  the  pollc; 
should  be  void.  Bhe  stso  stated  In  the  medical 
examination  that  she  never  had  had  ruptnre 
among  other  diseasea  and  tbat  In  ber  own 
opinion  she  wss  In  perfect  health,  and  declared 
that  ber  atatementa  "were  Faithful  and  true." 
In  fact  at  that  time  she  did  bave  a  swelling 
on  her  groin  wblcb  to  a  medical  man  migbt 
have  Indicated  a  rupture,  hut  It  gave  her  no 
pain  or  imeaslness.  and  she  attached  no  import- 
ance to  |t.  AFter  tbe  application,  bowevec,  be- 
cause of  unusual  exertion  It  suddenly  Increased 
In  slse  and  altlmately  proved  fatal,  but  the  ap- 
plicant at  the  time  of  the  application  believed 
heraelF  to  be  In  perfect  health.  The  court  beld 
that  while  an  InsuraDce  contract  might  undoubt- 
edly be  »•>  drawn  aa  to  make  freedom  from  specl- 


lu  Powers  v.  North  Eastern  Mot  Mfe  Asso. 
50  Vt.  630,  the  court,  wblie  holding  thai  there 
could  be  no  recovery  because  the  Insured  bad 
stated   absolutely   that   be   had   no   disease   of 
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4>DiiBaioD  iTou]d  not  be  «f  luch  a  chvactw 
«i  would  Toid  the  polic]'  of  inBUriiiice. 

"(8)  In  other  words,  the  presence  or  ab- 
ncDce  of  ^ood  faith  on  the  part  of  Hartin  A. 
Jeffords  throughout  would  be  exceedingly 
important  in  determining  whether  or  not  the 
omission  to  mention  the  alleged  oouaultation 
and  pTcecriptim  of  Dr.  Hinman  would  be 
«f  that  eharacter  which  would  roid  the  pol- 
icT-  If  70U  are  justified  in  concluding  from 
the  evidence  that  it  wae  a  mere  case  5  hon- 
«et  f<«getfulnesB,  I  charge  vou  that  it  would 
not,  in  itself,  render  the  policy  void. 

"(7)  To  sum  up  m7  instjuctions  upon 
Utl*  point,  I  repeat  that  if,  witli  r^^d  to 
the  conBultatioo  and  prescription  with  Dr. 
Hinman,  you  believe  that  the  insured  was 
guilt;  of  fraudulent  mierepreaeutations  to 
the  company,  you  ought  to  find  against  the 
plaintiffs,  but,  if  you  believe  t^t  it  was  a 


case  o(  honent  cKnission,  you  ought  not  to 
find  ag&inst  the  plaintifTn  on  that  plea. 

"(S)  To  sum  un  the  instructiona  in  thU 
case,  notwithstanding  its  great  prolixity, 
the  multitude  of  witnesses,  and  the  multi- 
tude ot  pleas,  the  true  issue  is  this:  Did 
Martin  A.  Jeffords  apply  for  this  policy  of 
ioBurance  honestly  and  in  good  faith  T  Did 
he  truthfully  and  sincerely  conununicate  to 
the  company  the  answers  to  the  questions 
propounded  which  were  material  tor  its  pro- 
tection! If  he  did  this,  withholding  noth- 
ing fraudulently,  concealing  nothing  fraudu- 
lently, and  not  intending  to  deceive,  hia 
widow  is  entitled  to  recover  the  amount 
stipulated  in  the  policy,  with  interest  there- 
on from  the  date  of  proofs  of  loss  and  costs 
of  UiG  suit  which  she  has  brought.  If,  on 
the  other  hand,  the  defendant  has  produced 
evidence  which  preponderates  to  show  that 


(be  heart,  while  he  in  fact  did  have  such  a 
4llHaH  wltbout  fall  knowledge.  aUted  that  If  ha 
bad  aoawered  that  he  had  no  knowledse  that 
the  diaeue  eilsted.  tbe  Boaing  of  tbe  Jury 
BlKbt  alTect  tbe  result. 

In  Swli'k  V.  Home  L.  Ins.  Co.  2  Dill.  ISO, 
Fed.  Cas.  No.  13.QI)2,  Che  bus  wets  to  the 
application  were  warranted  to  be  true,  and  It 
waa  agreed  that  tbe  poller  shaulil  be  void 
it  tbe/  were  untrue  or  deceptive  In  any  re- 
spect. Tbe  applleant  stated  that, '  so  tar  as 
ke  knew,  he  was  tree  from  any  symptomi  ot 
dlaeaae.  and  the  court  In  cbBrslag  tba  Jury 
■tated  that  there  could  be  no  recovery  it  be 
knew  of  any  symptoms  of  dlaease  wblch  ba  did 
not  diKloae. 

In  Ohio  Hut  Life  Abm>.  v.  Draddy,  B  Ohio 
N.  P.  140,  the  iDsnred  in  a  health  cartlflcate 
(or  relQEtatement  certified  that  be  waa  to  the 
best  of  his  knowledge  In  tbe  same  sonnd  con- 
dition of  health  aa  wbeo  last  examined  by  the 
company's  phyeldan.  and  that  be  did  not  have, 
and  had  not  hod  alnce  such  eiamlnatlou,  any 
lIlDPM  or  Injury,  nor  any  medical  treatment, 
nor  any  ailment  affectlag  hla  bealtb,  "so  far  aa 
I  know."  Tbe  court  held  that  the  phrase  "so 
far  as  I  knew"  qnallfled  "lllneii"  "Injury"  and 
"medical  treatment"  aa  well  aa  "ailment,"  aud 
beid  tbat  there  could  be  a  recovery,  even  tboagb 
tbe  applicant  bad  an  ItlneBS.  Injury,  or  ail- 
ment alFecting  hla  sound  bealtb.  If  he  did  not 
know  of  sDCb  tact,  but  auppoaed  that  aucb  111- 
neaa  or  ailment   was  a  mere   Indlspaeltlon. 

In  8 win  V.  UaasachuaettB  Hut.  L.  Ina.  Co. 
3  1-homp.  &  C.  302,  the  wife  of  tbe  Insured 
made  the  application,  in  which  ahe  ataCed  that 
tbe  mother  of  tbe  Insured  died  of  scrofula.  The 
•laminlDK  pbyildan  thereupon  aaked  the  In- 
sured orally  If  he  bad  ever  had  such  dlseaae 
or  any  aymptoma  tbat  be  waa  aware  of,  to 
which  he  answered  In  tbe  negative.  The  court 
beld  that  aurh  anawer  waa  not  a  warranty,  but  a 
npreaeutatlon  as  to  a  material  fact,  and  that  it 
was  (or  the  Jury  to  aay  whether  ho  waa  aware 
that  he  was  afflicted  with  scrofula,  and  wbetber 
be  wen  acting  In  good  faith  when  be  said  that 
he  bad  no  Hjmptoms  ot  the  disenae.  In  this  case 
tbe  insured  bad.  at  Ibe  time  of  tbe  application, 
an  abaceaa  of  which  he  was  sware,  and  which 
wa*  In  reality  caused  by  scrofula,  and  be  died 
wKbIn  a  year  after  the  policy  was  laaued,  scro- 
fula belDK  the  Id  direct  cauae  ot  deatb. 

Id  CoDfederatloD  Life  Asso.  v.  Miller.  14 
ran.  S.  C.  3;!0.  the  applicant  warranted  that 
bis  anawera  were  true  to  tbe  best  of  his  knowl- 
edge  nud  belief,  and  agreed  tbat  the  pmpoaal 
should  be  the  bnala  o(  the  contract,  and  that 
any  mlAnlatement  should  render  tbe  policy  void. 
Tbe  claim  wa*  made  that  If  the  answers  as 
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to  bealtb  were  not  absolutely  according  to  tbe 
tact,  bowever  Inuoceutly  or  on  Intentionally 
made,  the  policy  would  be  void.  Tbe  court 
held,  however,  tbat  if  the  anawer  was  true 
to  the  best  of  the  appUcant'a  knowledge  the 
policy  would  not  be  avoided,  but  aiao  held  tbat 
all  the  defenses  except  one  as  to  a  former 
Injury  set  up  tbat  the  anawera  were  wilfully 
false  and  made  with  latent  to  deceive,  and 
therefore  did  not  raise  the  question  aa  to  Ignor- 

In  United  Brethren  Mut  Aid  Soc.  v.  KInter. 
12  W.  N,  C.  Tfl,  tbe  insured  stated  tbat  be 
bad  never  had  specllled  diaeaaes.  among  which  * 
dyspepsia  waa  not  Included,  and  stated  that 
to  the  best  of  his  knowledge  and  belief  be  waa 
free  from  all  other  diseases  and  complalnta. 
It  was  agreed  tbat  the  statements  and  declara- 
tions Issued  formed  the  baala  ot  the  contract, 
and  tbat  If  any  of  them  were  ontrue  and  false 
tbe  contract  iliould  be  Ti^d.  Tbe  pbyslclsn'a 
certificate  stated  tbat  the  inaared  had  never 
been  subject  to  dyspepsia,  and  tbe  claim  waa 
made  that  the  Insured  bad  had  dyspepsia  and 
therefore  the  policy  waa  void.  The  trial  court 
gave  au  Instruction  tbst  if  the  Insured  an- 
awered  falaely  by  miatake.  the  policy  would  only 
be  avoided  If  It  related  to  a  matter  material  to 
tbe  riak.  and  on  appeal  It  was  held  tbat,  as 
the  application  contained  no  question  as  to 
dyspepsia,   there   waa  no  warranty  aa  to   tbat 

But  in  Ualne  Ben.  Asao.  v.  Parks,  81  He. 
79,  le  Att.  339.  tbe  Insured  had  typhoid  fever 
In  January,  applied  foi  insurance  March  1,  was 
examined  by  the  medical  agent  of  the  company 
April  IS.  and  the  policy  waa  laaued  April  30. 
On  May  12th  her  physician  found  her  skk  with 
wnaiimptlon,  of  which  dlaease  ahe  died  July 
21.  Tu  h.>r  application,  In  whicb  she  warranted 
all  her  atatements  to  be  true  to  her  beat  knowl- 
edge aud  belief,  aod  agreed  that  any  untrue  or 
fraudulent  atatement  would  avoid  the  policy, 
she  atated  that  her  health  waa  good.  Tbe 
claim  wa?  made  tbat  she  was  alck  of  Incipient 
rousumptlon  at  tbe  time  ot  the  apptlcation.  and 
that  she  never  recovered  froto  the  elTects  of 
tbe  fever,  aod  that  there  was  an  onbroken  con- 
nection bet  wee  Q  the  two  dlseaaea,  the  court 
stated  that  there  waa  a  cloae  line  between  In- 
cipient disease,  disease  In  its  Drat  atagea,  and 
a  bodily  condition  auaceptlble  to  the  contraction 
.  __,   ^^_.   _   light   have  a 


wlthou 


Ing  it.  I 


a  held 


tbnt  tbe  Undlng  of  the  Jury  that  the  Insnred  w  .. 
In  tcood  health  at  the  time  uf  the  application 
was  prroueons,  and  tbat  tbe  policy  should  be 
canceled.  The  court  alao  atated  that  nhetber 
tbe   anawera   were   to   be    regarded   aa   warrao- 
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UArtln  A.  Jeffords  sought  to  Mcure  insur- 
ance dishoneetl7,  knowing  or  having  reAson 
to  believe  that  he  was  afflicted  with  con- 
sumption, ivhich  knowledge  be  did  not  com- 
municste  to  the  company,  but  fraudulently 
withheld  it,  and  knowing  that  be  had  been 
examined  by  a  physician  other  than  Dr.  Mc- 
Hae  and  his  brother,  and  fraudulently  with- 
holding that  fact  with  tie  purpose  of  mis- 
leadinK  the  company,  his  widow  would  not 
be  entitled  to  recover,  and  you  should  Bnd 
for  the  defendant,  with  coBta  of  suit  on  tJie 


amount  stipulated  to  be  due  him  on  the  pol- 
icy of  inxurance. 

"(9)  I  charge  you  that,  whether  Thonia» 
C.  Jeffords  had  such  an  interest  or  not,  his 
brother  Martin  A.  Jeffords  had  the  right  to 
insure  his  own  life  in  favor  of  Tbomoe  C- 
It  appears  from  the  policy  that  this  was 
done,  and,  if  the  inaurance  company  accepted 
the  payment  of  the  premiuma  from  Martin 
A.  Jeffords,  they  cannot  now  be  heard  to  say 
that  they  did  not  insure  Martin  A.  for  the 
benefit  of  his  brother,  and  that  he  hod  no 
insurable  interest.  The  company  under- 
stood the  terms  of  its  own  policy.  It  knew 
it  was  payable  to  Tbcmiaa  C.  Jeffords.     It 


ties  or  as  represeatatloDs  would  msfee  do  dif- 
ference It  thej  were  in  fact  untrue,  and  cited. 
In  support  of  Its  decision.  Campbell  v.  New 
EnjclRnd  Mut.  L.  Ins.  Co.  9S  Mssa.  381,  In  which 
cave,  ttowever,  the  quallflcatlon  as  to  the  appli- 
rant's  best  knowledge  and  belief  was  licking. 

III.  IStftet  of  itatutorg  provMoni. 

In  some  states  provision  has  been  made  by 
•tatate  as  to  the  effect  of  untrue  representa- 
tlcins  or  warrantlCB,  aome  providing  thst  the 
poller  will  not  be  avoided  ualess  the  mlsrep- 
rwentBtlon  or  conceatment  wbi  wllfal.  and 
othen  that  It  made  Id  good  faith  the  poller 
will  not  be  avoided  onless  It  relates  to  same 
matter  material  to  the  risk. 

Thus,  In  FiDBLriT  Mnr.  Lira  As  so.  v.  Jbf- 
FOHDS  the  applicant  staled  that  he  was  !□  Kood 
'  health  and  free  from  any  zad  all  diseases,  ex- 
cept as  stated  therein,  and  agreed  that  the 
CnithfiilneH  of  the  statementi  In  the  applica- 
tion shonld  he  the  sole  basis  of  the  contract,  and 
that  If  any  concealment  or  antme  statement  or 
answer  was  contained  In  Ihe  appllcallon  the  pol- 
ler should  be  void.  The  Georgia  Code  of  1S95, 
I  MPT,  provides  that  every  application  for  Insur- 
aDce  must  be  made  In  the  utmost  good  faith,  and 
the  repress DtatioDB  contained  therein  are  con- 
sidered as  cnveoanted  to  be  true  by  the  appli- 
cant, and  that  any  variation  br  which  the 
natnre.  extent,  or  chnracter  of  the  risk  la 
changed  will  avoid  the  pulley,  |  2099  provides 
that  a  failure  to  state  a  material  fact,  It  not 
done  frsndulentlr.  does  not  avoid,  but  the 
"wilful  concealment"  of  such  a  fact  which  would 
enhance  the  risk  will  avoid  tbe  policy ;  and 
I  2101  provides  that  "wilful  misrepresentation" 
by  assured  or  bis  agent  as  to  any  material  In- 
quiry will  avoid  the  policy.  The  claim  was 
made  that  the  Insured  at  the  time  ot  the  ap- 
plication had  incipient  consumption,  and  the 
conrt  said  that,  placing  the  construction  on 
tbe  appllcallon  contended  for  by  the  defend- 
ant, the  policy  would  be  void  If  the  insiiied 
had  a  disease  material  to  tbe  risk,  although 
be  was  entirely  Ignorant  of  the  fact,  and  It 
might  be  a  disease  so  undeveloped  that  It  could 
not  be  discovered  by  an  eipcrt  physician,  and 
yet  If  It  atterwards  developed,  and  It  could  be 
shown  that  the  germs  of  the  disease  were  ac- 
tive In  the  Insured  at  the  date  ot  tbe  applica- 
tion, the  policy  would  be  void,  bat  held  that  the 
contract  was  not  susceptible  of  such  a  construc- 
tion, and  that  such  a  construction  ought  to  be 
avoided  onless  clearly  demanded  by  legal  rules, 
and  thst  In  the  absence  of  explicit  and  unequivo- 
cal words  requiring  anch  Interpretation,  the 
court  would  not  conclude  that  the  insured  took 
a  life  policy  with  rbe  distinct  understanding  that 
It  should  be  void  and  all  premiums  psid  for- 
feited. If  at  the  time  of  his  application  he  had 
a  dlBossp  of  which  he  wss  entirely  uni 
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Pa.  629,  40  Atl.  1100.  the  court  held  that,  nnder 
Pennsylvania  act  June  23,  188S,  P.  L.  184, 
(  1.  providing  that  whenever  tbe  application 
contains  a  clause  of  warranty  of  the  tmth  of 
the  answers  therein  conlsined  no  misrepresen- 
tation or  untrue  statement  made  In  good  faltb 
iball  elTect  a  forfeiture  unless  It  relates  to  some 
matter  material  to  the  risk,  the  element  of 
knowledge  and  Intentional  concealment  shonld 
not  have  been  submitted  to  tbe  jury,  where 
there  wna  an  untrue  answer  by  the  sppl leant 
thst  she  did  not  have  consumption,  as  It  was 
the  most  fatal  of  nil  diseases,  of  the  presence 
of  which  the  applicant  could  not  be  Ignorant, 
tbe  question  being  most  msterlal,  and  tbe  an- 
swer thereto  a  warranty. 

But  an'  untrue  representation  by  the  appli- 
cant that  he  has  not  had  a  certain  epeclfled 
disease  will  not  prevent  a  recovery  under  snch 
act.  If  It  was  made  In  good  faith  and  was  not 
material  to  the  risk,  even  though  the  poller 
contained  a  waiver  of  any  statute  which  miKht 
alTcct  the  policy,  as  such  si 


IT,  24  Atl.  1064. 
And   Keatley   v.  Travelers'   Ina,   Co.   18T   Pa. 

107.  40  Atl.  SOS.  holds  that  nnder  such  act  an 
untrue  statement  br  tbe  Insured  thai  he  has 
not  had  any  Illness  or  local  disease  will  not  It 
mode  In  good  faith,  prevent  recovery  unless 
it  Is  material  to  the  risk.  The  same  case  holds 
that  a  stipulation  In  a  policy  thst  It  will  be 
construed  solely  by  tbe  laws  of  another  state  Is 
□ot  Uhdlng  so  far  ss  It  affects  the  pcovlslona 
ot  such  act.  aa  It  Is  against  public  policy. 

In  Jordan  v.  Provincial  Provident  Inst.  2S 
Can.  S.  C.  5B4,  the  applicant  declared  thst  she 
had  given  true  answers  to  all  questions  put.  nud 
agreed  that  her  ststements  and  answers  should 
be  the  basis  ot  the  contract,  and  they  were 
wp.rrantcd  to  be  true  and  complete,  and  It  waa 
agreed  that  any  certificate  Issued  was  to  be 
accepted  on  tbe  express  condition  that  If  any 
pf  such  statements  or  answers  were  untrue  th« 
cectlflcste  should  be  void.  The  appllcsnt  stated 
(tint  she  had  no  serious  Illness,  but  that  at 
tbat  time  she  had  a  cancer  of  tbe  uterus,  al- 
though she  wss  Ignorant  of  such  tact,  and  under- 
went an  operation  two  weeks  after  the  appllca- 
tlnn,  and  died  of  such  disease  less  than  ten 
months  after  the  application.  The  Jary  tonnd 
that  several  of  the  answers  were  untrue,  and 
that  ail  such  answers  were  material,  but  were 
nol  wilfully  or  fraudulently  given.  The  com- 
plaint was  held  to  have  been  properly  dinmlssed 
under  Ontario  Insurance  act  of  1S92.  |  33,  which 
prevents  the  forfeiture  ot  a  policy  for  untrue 
snswers  made  In  good  fslth  If  the;  are  Imma- 
terial,   but    not    If    they    are    material. 

These  provisions  aa  to  the  effect  ot  untrue 
representations  or  warranties  do  not,  however, 
apply  In  case  of  express  covensnts  In  the  policy 


laoi. 
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karw  it  Wfta  taken  out  b^  Martin  A.  Jet- 
forda,  and,  not  having  nused  the  objection 
«ben  tbese  facts  were  ascertained,  its  plea 
■CO  that  aabject  cannot  now  be  maintained. 

"(10)  You  heard  the  testimony  oi  the 
otber  witneBseB  with  regard  to  one  or  both 
«f  them  [referring  to  the  'inspectors,'  Gary 
and  Hilliken,  who  repreflented  the  life  as- 
■ocation  In  procuring  evidence],  and,  while 
their  business  is  legiUmate,  the  court  thinks 
it  proper  to  instruct  jou  that  you  should 
dooelj  Beau  evidence  prepared  t^  them,  or 
with  their  assistance,  or  under  their  direo- 
timi,  personal  presence,  or  influence,  and  not 


conclude  the  rights  of  the  parties  thereby 
unless  it  is  right  and  proper  in  Tiew  of  all 
the  evidence  in  the  cose.  It  is  perhaps  fair 
to  presume  that  these  inspectors  ore  expert* 
in  their  business,  and  it  is  the  duty  of  tbt 
jury  to  carefully  consider  the  statemcaits  of 
Mrs.  Jeffords  and  Dr.  Hall,  and  to  deter- 
mine, in  view  of  all  the  evidence,  whether 
they  were  obtained  by  the  inspectors,  or 
either  of  them,  by  personal  influence,  or  by 


mat  directlj  dependent  o 


sncb  representations 


Thns,  the  provision  of  Ohio  Rev.  Stat. 
S«Z5,  that  It  miiBt  be  clwrly  proved  that  the 
aanrers  to  Interrogstorlea  were  wIlCuUj  false 
l»  order  to  avotd  the  pollcj.  doee  not  appl} 
to  a  nndltloo  In  the  pollcj  thst  no  obligation 
I*  B^iiiM]  tbereb;  anless  at  Ibe  date  of  the 
polle;  the  aimred  Is  In  sound  bealtb,  and  coi 
SHjDfntlj  there  can  b«  no  recovery  If  at  such 
d^tr  the  Insured  was  not  la  sound  health.  Si- 
ihongb  he  did  not  know  such  fact.  Metropoli- 
tan L.  Ids.  Co.  v.  Howie,  S2  Ohio  St.  204,  06 

Where  the  poller  contains  a  covetunt 
It  afaall  be  void  If  the  insured  has  bad  before 
Ita  date  speclfled  dlKSwa.  the  vallditj  of  the 
fallry  depends  oo  actual  conditions,  and  not 
oa  the  knowledge  of  the  parties,  aod  If  the  ap- 
ylleaDt,  prio.-  to  and  at  the  time  of  tbe  Isiiunce 
iTtb*  policy,  had  one  of  sach  diseases,  of  «  '  ~ 
ahp  snbaeiiaentlT  died,  there  could  b«  ni 
-coTcrr,  although  she  bad  do  knowledge  that  she 
tud  each  dlaeaae.  Connell  v.  Metropolitan  L. 
Jns.  Co.  8  Del.  Co.   Rep.   184. 

A>  to  tbe  effect  geoerallj  of  a  statntorr  pro- 
TbiloD  as  to  the  Incontestability  of  a  Ufa  !□• 
•nraoce  poller,  see  aote  to  Clement  v.  New 
Tork  I-  Ins.  Co.  (Tenn.)  43  L.  B.  A.  24T. 

IT.  SepmnttaMoM  by  bentlMam. 

In  a  few  eaaea  the  misrepresentations  •• 
ta  health  have  been  made  by  the  beQeflclaiy 
(satead  of  the  peraoa  Inaured. 

In  Dnckett  v.  Wllllains.  4  Tyrw.  240,  3  Cromp. 
A  U.  348,  the  trUBtees  of  an  Insannca  com- 
fmtiT  having  an  Interest  In  the  lite  of  tbe  In- 
•nred.  declared  that  he  was  In  good  health  sad 
fesil  DO  disease  which  tended  to  shorten  life,  and 
agreed  that  snch  derlaratloQ  ehoald  be  the 
basis  of  tbe  contract,  and  that  If  any  untrue 
statement  was  contained  therein,  or  If  the  facta 
were  not  tmly  stated,  tbe  policy  should  be  void 
*Dd  all  premlnma  paid  shoold  be  forfelled.  The 
Insured  did  have  a  disease  tending  to  shorten 
lite,  altboagh  aneh  tnisteee  did  not  know  that 
Csct.  and  tbe  conrt  held  that  the  policy  was 
not  only  forfeited,  but  that  tbe  premlnma  paid 
CDnld  not  be  recovered  back. 

In  Wbeelton  v.  HardlstT.  8  Bl.  *  Bl.  3S2.  37 
U  J.  Q.  B.  N.  B.  241,  neither  the  Insored  nor 
the  bateflclary  knew  that  the  atatements  In 
ttaa  application  aa  to  the  health  of  the  Insured 
were  nntme,  bnt  the  t>eneflc1ary  declared  that 
tbe  partlcnlars  were  Irnly  and  fully  ilated, 
aad  agreed  that  It  any  material  clrcumitances 
aa  to  the  health  of  tbe  Ineured  were  un- 
truly stated  tbe  poller  ehonld  be  void.  The  re- 
ply of  tbe  beneflclary  set  up  that  a  prospectus 
had  been  Issaed  by  tbe  companj  stating  that 
the  Insurance  woald  be  unquestionable  except 
for  fraud,  and  that  tbe  Ininrance  had  been 
taken  out  In  reliance  on  ench  aBreement,  and 
tbe  conrt  held  that  dnder  such  prospectui  the 
oaly  fraud  which  could  vitlste  the  policy  was 
n  L.  R.  A. 


that  of  ths  beuefldary,  and  that  the  Insnrer 
could  not,  after  receiving  premlume  for  many 
years, -claim  that  tbe  policy  was  a  nullltr  be- 
cause of  the  fraod  of  the  Insured  and  bis  ref- 

In  Crockett  v.  Boyal  Llw  8oc.  7  Sheritr 
Ct.  301.  cited  in  4  Berryman'e  Ins.  Digest,  1 
13,102.  the  application,  signed  by  a  sleter  of 
the  Insured,  eipri^ssed  that  the  answers  were 
correct,  and  that  no  material  Information  had 
been  withheld,  and  that  anj  misstatement  of 
facta  should  avoid  the  policy.  One  of  the 
statements  made  In  good  faith  was  thnt  the 
loBured  was  In  good  health.  The  court  held 
that  by  dispensing  with  a  medical  examination 
tbe  Insurer  undertook  tbe  risk  of  latent  dlsesses. 

T.  OonolHtfOK. 

As  a  general  thing  the  policy  wlU  not,  where 
the  anewers  are  mere  representaUons;  be  avoid- 
ed because  of  an  Innocent  mlarepcesentatlon  as 
to  health.  Bnt  If  the  answers  are  made  warran- 
ties, or  If  It  Is  agreed  that  tbe  policy  sball  be 
void  If  they  are  untme  In  any  respect,  the 
policy  has  generally  been  held  Co  be  avoided  by 
an  nntrue  answer,  though  innocently  made. 
Some  cssea,  however,  hold  that  the  warrantj 
does  not  cover  mere  symptoms  of  a  dlaeasa,  but 
that  the  disease  must  have  progressed  so  far 
as  to  Indicate  a  vice  In  tbe  system,  or  to  have 
some  effect  on  tbe  general  health,  or  have  a 
tendency  to  shorten  life. 

Wh««  the  Insured  slatea  or  represents  bis 
answers  to  be  troe  to  the  best  of  hla  knowledge 
and  belief,  or  some  equivalent  expression  Is  need. 
au  untrue  answer  aa  to  health  will  not 
avoid  the  policy,  and  s  few  cases  hold  that, 
even  though  tho  answera  as  to  health  are  ab- 
sotuto  and  warranted  to  be  true,  the  warrantr 
ia  only  to  tbe  effect  that  the  answers  are 
tme  to  the  best  of  tbe  applicant's  knowledge 
and   belief. 

In   some   states   statutes   have   been   passed 

■encatlons  made  In  good  faith,  some  providing 
that  the  policy  will  not  be  avoided  thereby  In 
any  eveoc.  and  others  that  theT  will  not  have 
that  effect  nnless  they  relate  to  some  mstter 
msterlal  to  the  risk.  But  such  provlslona  are 
held  not  to  apply  to  express  covenanta  or  con. 
dltlons  not  depending  on  the  warranties  or  rep- 
resentstlons  as  to  the  truth  of  the  answers. 

Many  policies  also  now  contain  an  Incontes- 
table clause,  and  altbongb  no  caaes  directly 
Involving  tbe  validity  of  snch  a  policy  because 
of  an  Innocent  misrepresentation  as  to  tbe 
health  of  an  applicant  having  an  undiscovered 
disease  seem  to  have  been  reported,  there  can 
be  no  doubt  that  such  a  defense  would  not  be 


As  to  the  Incontestability  of  a  life  Insurance 
policy  generally  under  provisions  of  tbe  policy, 
or  of  a  statute,  see  aole  to  Clement  v.  New 
Tnrk  L.   Ins.  Co.   <Tenn.]   42  U  B.  A.  347. 
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witoesM*  wliicb  thc7  or  rither  of  them  did 
not  intend,  uid  bj  which  ui  improper  ad- 
vaotage  was  taken  of  that  partj  or  witness. 
This  would  be  especially  the  dutj  of  the 
lurj  if  it  appears  from  these  statements 
that,  by  hers,  Mrs.  Je£Forda  wholly  Burren- 
ders  her  right  to  any  claim  against  the  com- 
pany, and  practically  admits  that  her  policy 
vks  void,  and  from  the  statement  ot  Dr. 
Hall  that  he  admits,  or  is  made  to  admit, 
facts  which  would  indicate  his  carelessness 
as  a  physician  and  his  unfitness  as  a  medi- 
cal examiner  for  the  oompaay."  The  giTing 
of  each  of  these  ten  eharges  is  asaigi^  as 

The  trial  resulted  in  a  rerdict  lor  Thomas 
C.  Jeffords  for  t9,989.S0,  on  which,  judg- 
ment was  entered.  This  writ  of  error  is 
sued  out  hy  the  Fidelity  Mutual  Life  Asso- 
ciation to  rererse  that  judgment. 

Argued  before  Pardee,  UoOormick,  and 
8\elby,  Circuit  Judges. 

Ueaart.  Kinc  *  tpkldlac  and  Bor- 
row A  Barrvw,  fm  plaintiff  ii 

Where  an  applicauon  for  i 
made  the  foundation  of  the  policy,  and  its 
statenienta  are  eorenanted  to  be  true,  it 
th«7  are  not  true  the  policy  ia  void,  wheUier 
the  untruth  be  Intentional  or  not,  or  fraud- 
nleat  tfr  not. 

1  May,  Ins.  4tli  ed.  {  16«;  Ga.  Civil  Code 
1805,  IS  20BT,  2117;  O'Conncli  r.  Bupreme 
Conclave  K.  of  D.  102  Oa.  143,  28  B.  E.  282; 
II  Am.  &  Eng.  Enc.  Law,  p.  2»1;  Bliss, 
Ins.  88;  Alabama  Gold  L.  /«*.  Oo.  v.  Oar- 
Mr,  77  Ala.  810;  OommonwealtK  Uut.  F. 
IM.  Co.  T.  Huntnnger,  88  Pa,  41. 

Representations  as  to  previous  medical  at- 
tendance are  material,  and.  If  untrue,  vtdd 
the  policy. 

Fidelity  Jfut.  Life  Aito.  v.  Horri*  (Tex.) 
87  8.  W.  835. 

In  Georgia  the  applicant  for  insurance 
warrants  that  eveiy  material  statement  in 
his  applicaticm  is  true.  The  question  of 
good  faith  does  not  enter  into  it. 

Morrit  V.  Imperial  In*.  Co.  108  Oa.  461, 
82  S.  E.  686;  Fidelity  Mut.  Life  Aseo.y.Mil- 
Jar,  34  C.  C.  A.  211,  63  U.  8.  App.  717,  BZ 


Batlev  V.  Jonea,  14  Qa.  3S4i  Smith  v.  Hitch, 
ell,  8  Qa.  458;  Jeffriee  v.  Economiail  Mut. 
L.  Ina.  Co.  22  Wall.  47,  22  L.  ed.  833;  Mtna 
L.  Int.  Co.  y.  France,  91  U.  S.  510,  23  L. 
ed.  401 ;  Hem  York  L.  Ins.  Co.  v.  FUtcher, 
117  U.  8.  Mfl,  29  L.  ed.  934,  8  Sup.  Ct. 
Rep.  837 ;  MaroX  v.  Metropolitan  h.  In*.  Co. 
186  Pa.  02B,  40  Atl.  1100;  Mengel  v.  Sorth- 
V/eatem  Unt.  L.  In».  Co.  17S  Pa.  280,  35 
Atl.  1B7 ;  United  brethren  Mut.  Aid  Boo.  v. 
O'Sara,  120  Pa.  2B6,  13  Atl.  932. 

The    question    of    materiality  is  for  the 

ilaaaachumtte  Ben.  Life  Asao.  v,  Robin- 
aon,  104  Qa.  266,  42  L.  R.  A.  261,  30  S.  E. 
818;  Fidelity  Mut.  Life  Aaao.  v.  Miller,  34 
G.  C.  A.  211,  63  U.  S.  App.  714,  92  Fed. 
«3. 

Representations  in  an  application  for  in- 
surance, containing  statements  that  the 
63  L.  R.  A. 


plaintiff  had  not  consulted  any  physician  In 
ten  years  except  one  named,  are  stat«ment* 
id  a  fact,  and  not  c^iniona. 

Broum  V.  GreenfUld  Life  Aaao.  172  Maas. 
498,  53  N.  B.  129;  Bloddrn  v.  Hew  York  L. 
Ina.  Co.  29  C.  C.  A.  696,  58  U.  8.  App.  482, 
86  Fed.  102;  Cobb  t.  Covenant  Mut.  Ben. 
Aaao.  163  Moss.  176,  10  L.  R.  A.  666,  26  N. 
230;  Brady  \.  United  h.  Ina.  Aaao.  »  C. 


Mut.  Life  Aaao.  t.  MoDaniel,  25  Ind.  Aiq|>. 
608,  57  N.  E.  646;  Fidelity  Mut.  Life  Aaao. 
V.  Harria  (Te.i.}  67  8.  W.  63S. 

The  defendant  is  a  mntual  company,  and 
the  by-laws  become  a  part  ot  the  CMitraet. 

Ga.  Civil  Code  1BB6,  S  2136;  Burbot  v. 
Mutual  Reterve  Fund  Life  Aaao.  100  Ga. 
681,  28  S.  E.  4B8. 

Where  one  warrants  a  fact  to  be  true  as 
the  basis  of  a  contract,  and  provides  in  tha 
contract  that  if  the  statement  is  untrue  in 
any  respect  the  contract  shall  be  v<nd,  the' 
untruth  of  the  statement  avoids  such  con- 
tract, no  matter  how  thoroughly  the  party 
making  the  same  believea  it. 


has  no  legal  interest  In  the  life  cf  another, 
or  only  a  qualified  interest,  beyond  such  in- 
terest is  a  wagering  contract)  against  pub- 
lic policy,  and  void. 

One  has  no  insurable  interest  in  the  life 
of  his  brother,  both  l>eing  mi  yuria. 

Lewit  V.  Phcenia  Mut.  L.  Ina.  Co.  39  Cmin. 
100;  Qreenhood,  Pub.  FcA.  p.  286,  rule 
CCLVI. 

The  form  in  which  tha  contract  is  put  is 
immaterial.  It  is  what  is  actually  d«ie  that 
matters. 

Greenhood,  Pub.  Fed.  p.  279,  rule  CCLI. 

Wagering  contracts  are  void. 

Crolty  V.  l7nion  Mut.  L.  Ina.  Co.  144  U. 
S.  621,  36  L.  ed.  fiR6,  12  Sup.  Ct  Rep.  749. 

In  Georgia  one  cannot  insure  the  life  of 
another  for  his  own  benefit  unless  he  has  an 
insurable  interest  in  the  life  which  is  in- 

Oa.  Qvil  Code  18B6,  I  2114;  Emfhange 
Bank  v.  Loh,  104  Oa.  45B,  44  L.  R.  A.  372, 
.  E.  469;  Wrat  v.  Sandera,  104  Ga.  727, 
31  Pae.  619;  Union  Fraternal  League  v. 
Walton,  109  Ga.  1,  46  L.  R.  A.  424,  34  8. 
E.  317. 

Uere  relationship  is  not  sufficient. 

Prudential  Ina.  Co.  v.  Jenldna,  IS  Ind. 
App.  2B7,  43  N.  E.  1066;  Prudential  /n«.  Co. 
V.  Hunn,  21  Ind.  App.  626,  62  N.  E.  772; 
Corpenter  v.  United  Btatea  L.  Ina.  Co.  161 
Pa.  9,  23  L.  R.  A.  671,  28  AU.  943;  Dniterf 
BrefArcn  ilfut.  Aid  Hoc.  v.  IloOonneU,  122 
Pa.  324.  1  L.  R.  A.  238,  15  Atl.  439. 

The  interest  must  be  in  favor  of  the  con- 
tinuance of  the  life,  and  not  its  destmcUon. 

//Dimes  V.  Gilman,  138  N.  Y.  36B,  20  L. 

.  A.  566,  34  N.  E.  206;  Cheetin  v.  Anders, 
87  Tei.  287,  28  S.  W.  274;  Womocfc  v.  Da- 

t,  104  U.  S.  779,  26  L.  ed.  926;  Keyatone 
Mut,  Ben.  Aaao.  v.  yorrit,  116  Pa.  446,  S 
Atl.  638. 

Even  if  this  could  be  held  to  be  a  credit- 
or's policy,  the  smailness  of  the  debt  and  tha 
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lenffUi  of  tinra  nud*  it  incnmbent  on  tbe 

C'untiff  to  prov«  the  coutinuanee  of  the  r^ 
tioD  and  the  Amount  of  the  debt,  which 
wu  not  done. 

Crottg  T.  Unitm  Mttt.  L.  Int.  Co.  144  U. 
S.  821,  36  L.  ed.  S««,  12  Sup.  a.  Kep.  T49; 
Cammwk  v.  iMiiit,  IS  Wall.  643,  21  L.  ed. 

iM. 

Mntrt.  Dn  BlcaoB  *  Stopkoms,  for 
defendant  in  eiTOT; 

The  e<»tnut  in  queatitm  does  not  put 
upon  the  aaiured  the  oblisation  of  stritrt 
nnd  l^kl  warranUea  respecting  the  informal 
tion  giTcn  the  insurance  company  at  the 
time  of  the  application. 

The  court*  do  not  faror  a  eoostmction 
vhich  irnpoaea  upon  the  asaured  the  obli- 
gation <A  a  warranty. 

PAcenur  Jfut.  L.  /««,  Co.  t.  Jiaddin,  ISO 
D.  S.  183,  30  L.  ed.  644,  7  Sup.  Ct.  Rep.  fiOO ; 
IfoHlor  T.  Xm^rioam  L.  Int.  Co.  Ill  U.  8. 
341,  28  L.  ed.  440,  4  Sup.  Ct.  Rep.  466; 
Firat  Nat.  Bank  r.  Ea/rtford  F.  In*.  Co.  06 
U.  S.  673,  a  h.  ed.  663;  Grace  v.  Ameri- 
can Cent.  7m.  Co.  100  U.  B.  278,  27  L.  ed. 
»32,  3  Sup.  Ct.  Rep.  207. 

The  WOTd  "warrant"  nowhere  appears  in 
tbe  application  or  the  policy. 

9  Am.  &  Eug.  Enc.  Law,  2d  ed.  p.  12;  16 
An.  ft  Eng.  Enc.  Law,  2d  ed.  p.  925;  MouUir 
T.  AtHeriooH  L.  ln».  Co.  Ill  U.  S.  336,  28 
L.  ed.  447,  4  Sup.  Ct.  Rep.  466. 

Where  there  is  any  doubt  as  to  the  mean- 
ing of  the  contract  of  insurance  it  will  be 
presumed  that  the  statements  of  the  appli- 
cant were  to  be  regarded  a«  represmtationa, 
and  not  aa  strict  warranties,  and  the  agree- 
ment will  be  i^eanmed  to  be  a  warranty 
only  that  the  answers  were  made  In  good 
faith,  and  were  true  to  the  knowledge  of  the 
insured. 

Moulor  T.  Amerioan  L.  Int.  Co.  Ill  U.  8. 
335,  £8  L.  ed.  447,  4  Sup.  Ct  Rep.  466; 
Fitch  T.  American  Popvlar  h.  Ina.  Co,  09 
N.  Y.  5fi7,  17  Am.  Rep.  372;  DanUU  v.  Hud- 
ton  River  F.  Int.  Co.  12  Cush.  416,  00  Am. 
Dec.  102. 

The  statement  by  the  assured  that  he  was 
In  good  health  meant  that  "the  applicant 
was  free  from  any  apparent  sensible  disease 
or  ^Tuptoms  of  disease,  and  that  he  was  un- 
««nBcious  of  anv  derangement  of  the  func- 
tions by  which  health  conld  be  teatad." 

Conver  v.  Plucnim  Mat.  h.  Int.  Co.  3  Dill. 
226,  Fed.  Gas.  No.  3,148;  Uay,  Ina.  }  205; 
Qoueher  t.  Worthtoestem  TraoeJtn;  Ken's 
Aaso.  20  Fed.  698;  Conneflttout  Jtfwt.  L.  Int. 
Co.  V.  Union  Trust  Co.  112  U.  S.  260,  88  L. 
ed.  708,  (I  Sup.  Ct  Rep.  110. 

Good  faith  on  the  part  of  an  ^plicant 
for  Insurance  as  to  all  material  matters  is 
what  ia  required  of  him. 

Moulor  T.  Am«^n  L.  Int.  Co.  Ill  U. 
B.  34S,  28  L.  ed.  4S0,  4  Sup.  Ct  Rep.  466; 
VoMle  fire  Department  Int.  Co.  y.  Miller, 
S8  Oa.  426;  Wattriotan  F.  Int.  Co.  t.  Ore- 
koM,  74  Oa.  656;  German  American  Mut. 
Lift  Amo.  t.  Farley,  102  Ga.  720,  29  8.  E. 
610. 

The  qneatfcm  tit  materiality  Is  for  the 
jury. 

ITusaohfMetts  Ben.  Life  Atio.  t.  Robin- 
SSL.R.A. 


ton,  104  Oa.  287,  42  L.  R.  A.  261,  SO  S.  E. 
018;  Mobile  Fire  Department  Int.  Co.  t. 
Miller,  53  Ga.  42Q;  Penn  Jfut.  h.  Int.  Co.  v. 
Meotianic^  8av.  Bank  A  T.  Co.  3S  L.  R.  A. 
33,  19  C.  C.  A.  286,  37  U.  S.  App.  692,  72 
Fed.  414. 

Martin  A.  Jeffords  had  a  right  to  take  out 
a  policy  on  his  own  life  for  his  brother's 
benefit,  and  tbe  brother  bad  a  right  to  ad- 
vauce  him  the  necessary  means  to  do  so. 

The  policy  is  not  a  wager  policy.  It  ia 
devested  of  those  dangerous  tendencies  which 
render  such  policies  contrary  to  good  morals. 
And  as  the  company  gets  a  perfect  piid 
pro  quo  in  the  stipulated  premiums  it  can- 
not justly  refuse  to  pay  tbe  insurance  when 
incurred  by  tJie  terms  of  the  contract 

Mtna  h.  Int.  Co.  \.  France,  04  U.  8.  064, 
24  h.  ed.  280;  Onion  Fraternal  League  *. 
Walton,  109  Qa.  4,  46  lu  E.  A.  424,  34  S. 
E.  317;  Provident  L.  Ina.  A  Invett.  Co.  v. 
Baum,  20  Ind.  240;  2  Joyce,  Ins.  i  018; 
Amick  T.  Butler,  111  Ind.  578,  60  Am.  Rep. 
722,  12  N.  E.  51B;  Aobinson  v.  United  States 
ifut.  .ieci.  Asso.  68  Fed.  82B. 

The  policy  provides  that  payment  may  be 
made  to  "assigns,"  In  such  case  erren  a 
stranger  can  be  made  a  beneficiary,  and  the 
policy  will  not  be  void  as  a  wager  policy. 

Motley  T.  ifufual  Relief  Soa.  102  N.  Y. 
523,  7  N.  F..  819;  Sabitt  t.  Pfcinney,  134  N. 
Y.  423,  31  N.  E.  1087;  Suit  t.  Mutuat  £e- 
seres  Fund  Life  Atto.  146  N.  Y.  663,  28  L. 
R.  A.  379,  40  N.  E.  242;  Xorthuwtem  Ma- 
aonio  Aid  At»o.  v.  Jonet,  154  Pa.  99,  2fl  Atl. 
2B3;  Ifuldertck  v.  Orand  Lodge,  A.  0.  V. 
W.  lEB  Pa.  505,  S«  AU.  663;  Olmsted  t. 
JTeyes,  85  N.  Y.  693;  JnmrsoU  t.  Kmghtt  of 
Golden  Bute,  47  FmL  272. 

■kelhr.  Circuit  Jndg^  deUrwed  the 
opinion  of  the  court: 

1.  The  failure  of  the  court  to  ^ve  the 
three  charges  requested  hy  the  plaintiff  in 
error,  and  the  giving  i^  the  first  eight 
against  its  objecUon,  all  of  which  we  have 
set  out  in  full,  raised  practically  the  same 
question.  The  distinguished  counsel  for  the 
plaintiff  in  error  contend  that  the  applica- 
tion for  insurance  was  made  the  foundation 
at  the  policy,  and  that  its  statements  are 
covenanted  to  be  true,  and  that  if  they  are 
not  true  the  ptdicy  is  void;  t^at  ia,  it  is 
vtnd  whether  the  untruth  be  intenUmiai  or 
not.  They  assert  that  under  the  Georgia 
law  the  application  for  insurance  in  this 
case  warrants  every  material  statement  to 
be  true,  and  that  the  question  of  good  faith 
is  not  involved.  The  charge  ot  the  court 
was  upon  the  theory  that  the  applicant  for 
insurance  in  this  case  did  not  warrant  the 
truth  of  every  material  statement  in  his 
application,  and  that  an  hraieet  mistake, 
even  aa  to  a  material  fact,  would  not  void 
the  policy.  On  the  one  hand,  it  is  contend- 
ed that  if  the  insured  was  afflicted  with  "in- 
cipient tuberculosis"  at  the  date  of  bis  ap- 
Slication,  although  he  believed  he  was  fre* 
:om  disease,  that  the  policy  would  be  void. 
On  the  contrary,  it  was  held  by  tbe  court 
below  that,  even  if  he  had  such  disease,  if 
he  was  entirely  ignorant  of  the  fact,  and 
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tuuwered  the  inquiry  in  reference  to  hie 
dition  in  good  faith,  the  policy  would  he 
valid.  Again,  it  la  contended  that  it  tbe 
insured  answered  that  he  had  been  examined 
only  by  certain  physicianB  within  the  last 
t«ii  years  preceding  his  application,  failinc 
to  name  otber  physicians  who  had  examined 
him,  this  omission  would  be  fatal  to  the  pol- 
icy, although  he  answered  in  good  faith, 
having  failed  to  remember  his  examina' ' 
by  other  physicians.  On  the  contrary,  it 
held  that  an  honest  omission  to  name  all  the 
physicians  who  had  examined  him,  if  tie  an- 
swered in  Kood  faith,  giving  his  best  recol- 
lection and  making  no  tvilful  miareprcBen- 
tation  or  fraudulent  canoealment,  would  not 
void  tbe  policy.  These  are  tha  conflicting 
contentions  raised  by  the  refusal  to  give  the 
charges  asked  and  by  tlie  giving  at  the 
charges  to  which  exceptions  were  taken. 

The  contract  of  insurance  was  made  and 
delivered,  and  the  premiums  paid,  in 
state  (rf  Georgia,  where  the  insured  resided. 
It  )■  therefore  a  Georgia  contract,  and  is 

favemed  by  the  laws  of  that  state.  Eguita- 
le  Life  Aimr.  Boc.  v.  Clement*,  140  U.  S. 
226,  tub  nom.  Eqttitahle  lAfe  Aenir.  Boo. 
V.  Pettut,  3{S  L.  ed.  497,  11  Sup.  Ct  Rep. 
S22. 

The  following  are  section*  of  the  Code  of 
Oeorgia  of  1SR6: 

"Sec.  2097.  Application,  Good  Faith. 
Every  application  tor  insurance  must  be 
made  in  the  utmost  good  faith,  and  the  rep- 
resentations contained  in  such  application 
are  considered  as  covenanted  to  m  true  by 
Uie  applicant.  Any  variation  by  which  the 
nature,  or  extent,  or  character  of  tbe  risk 
is  changed,  will  v<AA  the  poliqr." 

"8ec.  2099.  Cuicealment.  A  failure  to 
state  a  materlnl  fact,  if  not  done  fraudu- 
lently, does  not  vtnd;  but  tbe  wilful  conceal- 
ment <rf  such  a  fact,  wbicb  would  enhance 
the  HA,  will  void  the  policy." 

"Sec.  2101.  Wilful  misrepresentation 
voids  policy.  Wilful  misrepresentation  by 
the  assured,  or  his  agent,  as  to  the  interest 
of  the  assured,  or  as  to  other  insurance,  or 
as  to  any  other  material  inquiry  made,  will 
void  the  policy." 

These  sectiouB  are  made  applicable  to 
both  life  and  fire  insurance.  Ga.  Code,  | 
2117. 

It  may  be  stated  as  a  general  rule  that 
answers  to  questions  propounded  to  insured 
in  an  application  for  insurance,  unless  th^ 
are  clearly  shown  by  the  form  of  the  con- 
tract to  have  been  intended  by  both  parties 
to  be  warranties  to  be  strictly  and  literally 
complied  with,  are  to  be  construed  as  repre- 
sentations and  not  as  warrantiea.  Phteiute 
Mul.  L.  Int.  Co.  V.  BoAIin,  120  U.  S.  163, 
30  L.  ed.  644,  T  Sup.  Ct.  Kep.  600.  One  of 
the  statements  that  the  insured  was  re- 
quired to  make  to  obtain  the  insurance  was 
Uiat  he  was  "free  from  any  and  all  dis- 
eases," except  aa  stated.  Plaelng  the  con- 
struction upon  the  application  which  the 
plaintiff  In  error  contends  for,  the  policy 
would  be  made  vdd  if  the  insured  had  a  dis- 
ease material  to  the  risk,  although  he  was 
entirety  ignorant  td  the  fact.  It  might  be 
M  L.  R.  A. 


a  disease  so  undeveloped  that  It  could  not 
be  discovered  by  an  expert  physician,  and 
yet  if  it  afterwards  developed,  and  it  could 
be  shown  that  the  germs  of  the  disease  were 
active  in  tbe  insured  at  the  dat«  of  his  ap- 
plication, the  policy  would  tM  made  void. 
We  cannot  believe  that  this  contract  Is  fairly 
susceptible  to  such  construction.  Such  a 
coDstructi<»]  ought  to  be  avoided  unless 
clearly  demanded  by  legal  rules.  In  the  ab- 
sence of  explicit  and  unequivocal  words  re- 
quiring such  interpretation,  the  court  should 
not  conclude  that  the  insured  took  a  life 
policy  with  the  distinct  understanding  that 
it  should  be  void,  and  all  premiums  paid 
forfeited,  if  at  the  time  of  his  application 
he  bad  a  disease  of  which  he  was  entirely 
unconscious,  ifoulor  v.  Amertoan  L.  Ini. 
Co.  Ill  U.  S.  335,  28  L.  ed.  447,  4  Sup.  a. 
Rep.  400.  We  do  not  think  that  it  was  the 
purpose  of  the  insurers  to  exact  from  the 
insured,  as  a  condition  precedent  to  a  valid 
contract  of  insurance,  a  guaranty  against 
the  existence  of  diseases  of  which  he  had  no 
knowledge,  and  which  even  a  skilful  special- 
ist,  on  careful  examination,  would  be  unable 

We  are  not  unmindful  of  the  fact  that  the 
insured  distinctly  certifies  that  tbe  state- 
ments in  hia  application  are  true,  and  that 
he  agrees  that,  if  any  coneeaiment  or  untrue 
statement  or  answer  be  made,  the  policy  of 
insurance  shall  be  void.  Referring  to  the 
Georgia  statute,  and  probably  without  the 
statute,  concealment  means  "wilful  CMiceal- 
ment"  By  that  statute  it  is  only  the  wil- 
ful misrepresentations  and  wilful  conceal- 
ments that  affect  the  policy.  And  when  the 
insured  agrees  that  the  policy  shall  be  void 
if  it  contains  any  untrue  statements,  what 
does  he  meanT  He  surely  means  "untrue," 
in  the  sense  of  the  law  which  governs  the 
contract.  Be  means,  to  quota  the  Georgia 
statute,  that  there  is  no  wilful  concealment 
and  no  wilful  misrepresentation,  and  that 
his  statements  are  made  in  the  utmost  good 
faith.     Construing  a  life  policy,  Mr.  Justice 


untrue  answers,  and  he  answered  the  ques- 
tion, saying:  "In  one  sense,  that  only  is 
true  which  is  conformable  to  the  actual 
state  of  things.  In  that  sense,  a  statement 
is  untrue  which  does  not  express  things  ex- 
actly as  they  are.  But,  in  another  and 
broader  sense,  the  word  'true*  is  often  used 
as  a  synonym  of  "honest,'  'sincere,'  'not 
fraudulent.'      Looking  at  all  the  dansea  of 


cmitrary  cannot  be  oonfldently  asserted — 
that  what  tbe  compainr  required  of  the  ap- 
plicant, as  a  condition  precedent  to  any 
binding  contract,  was  that  ne  would  observe 
the  utmost  good  faith  towarda  it,  and  make 
full,  direct,  and  honeet  answers  to  all  ques- 
tions, without  evasion  or  fraud,  and  with- 
out suppression,  misrepresentation,  or  con- 
cealment of  facts  with  which  the  company 
ought  to  be  made  acquainted,  and  that  t^ 
so  d^ng,  and  only  by  so  doing,  would  he 
be  deemed  to  have  made  'fair  and  true  an- 
Moihr  V,  Amertoan  L.  Im.  Co. 


IMl. 
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111  V.  8.  335,  345,  Ze  L.  ed.  447,  450,  4  Snp. 
Ct.  Rep.  466.  471. 

The  application  in  the  case  at  bar  does  not 
coutaii)  toe  word  "warranted."  It  purport! 
to  be  a  declaratioD  or  ■tatcment,  and  not  a 
warranty.  In  Uovlor  v.  AmvriooM  L.  Int. 
Co.  in  U.  S.  335.  345,  28  L.  ed.  447,  460,  4 
Sap.  Ct.  Rep.  466,  471,  the  word  "war- 
ranted" waa  used  in  the  afmlication  which 
was  part  of  the  oontract  sued  on.  The  lan- 
guage in  the  application  for  inBuranoe  in 
that  case  was:  "It  is  hereby  declared  and 
warranted  that  the  above  are  fair  and  true 
anawera  to  the  foregoing  queetiona."  Not- 
withstanding this  language,  the  court  held 
Uint  there  was  not  a  warranty  in  the  strict 
tease  that  would  make  the  cmtraot  void  if 
there  waa  a  statement  not  literally  true 
made  in  answer  to  the  queetions.  The  court 
held  that,  in  the  absence  of  intentional  mis- 
statement or  fraudulent  misrepresentation, 
the  eoatrttct  of  insurance  was  valid. 

Recently,  the  suprnne  court  of  Georgia 
has  had  occasion  to  construe  J  2099  of  the 
Georgia  Code.  In  the  court  below  the  re- 
quest had  been  made  for  a  charge  that  the 
policy  would  be  made  void  if  the  applicant 
failed  to  give  the  names  of  other  insurance 
companies  to  which  he  had  applied  for  in- 
surance. He  had  given  the  name  of  one, 
when  he  had  appIiM  to  several.  A  charge 
was   also   asked   that   the   policy   would   be 


made  void  because  he 
only  one  physician  who  had  attended  hira 
during  the  last  ten  years,  when,  in  fact,  dur- 
ing that  time  he  had  been  attended  by  sev- 
eral others.  The  trial  court  refused  to  give 
these  charges,  and  the  refusal  was  assigned 
as  error  in  the  supreme  court.  It  was  held, 
Atkinson,  J.,  delivering  the  opinion  of  the 
court  and  all  the  justices  concurring,  that 
the  court  did  not  err  in  refusing  to  give  the 
charges.     "It  will  be  seen,"  said  the  learned 


conclusively  presumed  to  have  an  insurable 
interest  in  bis  own  life.  Bliss,  Ins.  {  17. 
Ue  directed  who  should  be  the  beneficiaries. 
HU  wife  was  to  receive  83,000,  and  bis 
brother,  Thomas  C.  Jeffords,  $10,000.  This 
latter  sum,  by  agreenent  between  the  par- 
ties, was  "to  prefect  his  child  or  children." 
He  had  one  child  to  survive  him.  The  first 
preminm  was  paid  out  of  the  money  of  Mar- 
tin A.  Jeffords-  The  other  premiums  were 
paid  by  Tbomaa  C.  Jeffords  for  bis  brother. 


money  as  paid  by  Mart 


any  rec^t«d    for  the 

paid  by  Martin  A.  Jtdloida.    Tha 

fact  that  Thomaa  C.  Jeffords  paid  the  pre- 


miums did  not  invaJidat«  the  policy, 
the  facta  stated,  it  was  not  a  wager  policy. 
A  man  may  take  out  a  policy  of  insuranc* 
upon  his  life  for  the  benefit  o<  his  brother, 
and  it  is  immaterial  what  arrangement  is 
made  between  them  for  the  payment  of  the 
premiums.  Xtna  L.  In».  Co.  v.  Franoe,  04 
U.  8.  661,  S4  L.  ed.  2S7;  Dition  Frattmat 
L«ague  v.  Wallon,  10»  Qa.  4,  46  h.  R.  A. 
424,  34  S.  £.  317.  It  follows  that  the  court 
did  not  err  in  giving  charge  numbered  9. 

3.  The  court  charged  the  jury  that  thty 
should  closely  scan  evidence  prepared  by 
William  E.  Gary  and  R.  C.  Milliken,  in- 
spectors of  the  defendant  in  error.  Gary 
obtained  a  written  atatement  of  Mrs.  Jef- 
fords, the  widow  of  the  insured,  and  Hilli- 
ken  obtained  a  written  statement  from  Dr. 
Hall.  These  statemmts  were  offered  in  evi- 
dence, and  tended  to  contradict  the  evidence 
of  Mrs.  Jeffords  and  Dr.  Hall  given  on  the 
trial.  The  charge  referred  to  is  numbered 
10,  and  is  set  out  in  full  In  the  statement 
of  the  case.  The  giving  of  this  charge  is 
assigned  as  error.  William  E.  Gory,  one 
□f  the  iuspcctors,  sought  and  had  two  in- 
1  terviews  with  Mrs.  Jeffords,^ — one  in  Georgia 
at  her  home  in  Florida.  Gary,  on 
iastiee,""that,  it'the'in«truetion'requeBted'"''8*-e''*"''"»"''a.  stated  that  he  informed 
correctly  stated  the  law,  a  policy  would  be  "*'  °'  "^  '  result  of  some  suit  recently 
avoided  because  of  a  mere  omission  upon  the '  brought  against  an  insurance  company 
where  the  defense  of  fraud  and  conspiracy 
was  made,  and  he  told  her  "that  if  the 
company  refused  to  pay  her  she  could  not 
recover  ,  .  .  unless  the  courts  reversed 
themselves.  I  cited  cases,  no  doubt."  He 
denied  making  any  threats,  saying:  "I 
Imve  been  in  this  business  twenty  years, 
and  I  never  make  any  threat  in  any  case, 
sir."  An  Important  question  in  the  case 
waa  whether  Dr.  Hinmnn  had  examined  the 
injured  after  the  policy  was  issued,  or  in 
1R04,  before  it  was  issued.  Gary  testified 
that  Mrs.  Jeffords  said  "it  was  in  1804." 
Mrs.  .Teffords  testified  as  to  the  interviews. 
She  said  that  "Mr.  Gary  seemed  very  sym- 
pathetic;" that  the  paper  she  signed  was 
written  in  his  presence,  and  partly  from  his 
dictation;  that  Gary  assured  her  that  her 
claim  would  be  paid  in  full ;  and  that  she 
was  very  ranch  agitated  when  she  wrote  the 
paper.  The  statement  signed  by  Dr.  Hall, 
which  was  offered  in  evidence,  was  obtained 
by  the  other  inspector,  R.  C.  Milliken.  Dr. 
Hall's  evidence  tended  to  show  that  the 
statement   was  not  entirely  correct.     Milli- 


part  of  the  assured  to  state  a  material  fact, 
without  reference  to  the  motive  by  which 
he  was  influenced  in  omitting  to  moke  such 
statement.  An  omission  to  state  is  the 
equivalent  of  a  failure  to  state,  and  by  our 
Civil  Code  ({  8099),  it  is  expressly  provided 
as  follows:  'A  failure  to  state  a  material 
fact,  if  not  done  fraudulently,  does  not  void; 
but  the  wilful  concealment  of  such  a  fact, 
trbich  would  enhance  the  risk,  will  void  the 
policy.'  The  request  under  consideration 
was  not  adjusted  to  the  section  of  the  Code 
we  have  just  quoted,  because  if  tha  failure 
to  state  the  fact  was  tha  reeult  of  an  over- 
tigbt  or  other  cause,  and  was  not  done 
fraadolentljr,  it  would  not  avoid  the  pol- 
icy. The  omission  from  the  request  of  the 
word  'fraudulently*  put  it  in  direct  opposi- 
tion to  the  Code  provision  above  referred  to, 
and  it  waa  therefore  properly  refused  by 
Uie  court."  Qtrman  Ameriean  Mut.  Life 
Atto.  T.  Parley,  102  Ga.  720,  744,  29  S.  E. 
eiiS. 

2.  Martin  A.  Jeffords  applied  for  and  ob- 
tained the  policy  on  bis  own  life. 
G3  L.  R.  A. 


Vhitbd  Statbb  CiBcuiT  Coukt  op  Af^uu. 


Q.  Under  wbat  clremnBtancea  did  tb«7 
get  Uiat  Ktatement  from  70UT 

A.  He  [MillikcD]  was  gmng  ever  there. 
Seemed  to  be  gathering  up  proofs  (or  hia 
aide  of  the  ease.  He  was  wonting  to  write 
than  up  and  outline  the  manner  in  which 
tbej  might  not  be  mistaken,  and  that  mv 
interrogatories  might  corroborate  Back 
staUment  aa  I  made  to  him.  And  at  that 
time  I  told  him,  when  he  drew  np  those  pa- 
pers, that  some  things  are  not  freeh  in  m; 
mind  at  the  moment,  and  I  t4>ld  him  at  the 
time,  if  I  recollected  things  more  oleailj, 
I  should  correct  them. 

Q.  You  reserved  the  right  to  maJce  oor- 


Dr.  Hall's  evidence  tended  to  show  that 
the  statement  prepared  by  Milllken  and 
signed  by  him  was  materially  inaccurate. 

In  this  state  of  the  evidence,  we  think 
Um  court  was  amply  Justified  in  giving  the 
instructions.  These  inspectors  were  the 
•gents  of  the  plaintiff  in  error.  They  were 
engaged  in  preparing  a  defense  in  this  case. 
An  insurance  company  can  only  act  through 
its  agents.  It  is.  as  the  learned  trial  judge 
said,  a  lei^timate  business  to  investigate  the 
facts  of  a  case  that  will  probably  be  litigat- 
ed. Still,  the  fact  that  agents  so  employed 
are  likely  to  be  partial  to  their  principals 
ia  well  known.  And,  if  the  mode  of  obtain- 
ing admissions  indicates  that  a  skilled  and 
experienced  person  has  unduly  influenced  or 
unfairly  induced  admissions,  such  facts 
should  be  closely  scanned  by  the  jury,  and 
should  greatly  aSect  the  weight  to  be  given 
to  the  admissions.  The  position  of  these  in- 
apectors  or  stents  preparing  a  case  is  anal-  . 


If  an  attorney  DBoomes  a  wit- 
ness in  a  case  he  is  tiying,  it  ia  perfectlj 
proper  for  the  jury,  in  wtfgUng  bia  evi- 
dence, to  consider  his  rdation  to  the  caae, 
and  his  eondnct  in  procuring  evidence.  Ib 
cmnmon-law  courts  it  was  formerly  doubted 
whether  a  lawyer  retained  in  a  cause,  and 
who  was  taldng  part  in  the  trial,  was  a  ctnn- 
petent  witneu  (1  Wharton,  Bv.  )  420); 
and  in  the  civil  law  the  advocate  or  pro- 
cureuT  of  a  party  was  not  received  as  a 
witness.  "Their  testimony,"  says  Pothier, 
"would  be  liable  to  the  su^icion  of  par- 
tiality, if  th^  were  witnesses  in  favor  of 
their  parties,  and  there  would  be  an  ind«- 
cency  in  admitting  them  as  witnesaea 
against  them."  1  Pothier,  Obligaticeu 
(Evans)   40G.    Referring   to    the  pro(rf  of 


admiaaions  proved  t^  an  attorney  in  th> 
made  to  him  by  the  opposing  part?, 
Sandford,  J.,  epeaking  for  the  court,  said: 


'Mweover,  teatinumy  by  an  attorney  of 
auch  admiasions,  made  to  bim  br  the  oppo- 
site party,  affecting  a  really  donbtful  or 
litigated  point,  are  always  renrded  with  ex- 
treme suspicion  and  distrust  ny  both  courta 
and  juries."  Little  v.  lfo£eofs  I  Sandf- 
607,  eOD.     The  parties  tbemselvea,  and,   of 

se,  their  agents  and  attorn^s  also,  are 

competent    witnesses.     Thrir    evidence 
goes  to  the  jury  as  that  of  any  other  wit- 

-i.     The  rules  that  once  excluded  them 

tneasea  have  long  ceased  to  be  ruleSj 
but  their  evidence  ^oes  to  the  jury_  to  Iw 
considered  by  them  in  view  of  the  witneea** 
relation  to  the  case.  The  question  of  credi- 
bility of  every  witness  is  for  the  jury.  Aa 
the  jury  should  consider  such  relation,  there 
:an  be  no  error  in  the  court'sproperly  call- 
ing it  to  their  attention.  Ihe  court,  we 
think,  did  not  err  in  giving  thii  charge. 
The  judgment  it  affirmed. 


GEORGIA  SUPREME  COtniT. 


Pearl  PBRKERSON. 


(113  0 


.  928.) 


•1.    There   waa   na   error   In  retaaing  to 

grant  a  nonauit. 
B.  Id  Kn  nctlon  for  the  hOBlelde  of  a 
rBllrood  emploree  proof  of  bis  Dinal 
earnings  as  such  smployee,  within  a  reason- 
able period  of  tine  prior  to  bis  death,  la  ad- 
missible. There  la  no  arbitrary  nils  whlcb 
eonOnes  the  prool  upon  tbla  point  to  wbat  he 

■llaodnotea  by  Fias,  J. 


Note. — Aa  to  right  of  Judge  to  order  a  re- 
mittitur Id  actions  For  ilamages,  see  earlier 
raSM  In  this  serlea  ■■  follows ;  Albany  v.  SIkes 
(Ga.)  SB  L.  B.  A.  eS3 ;  Kllegel  v.  Altken  (Wis.) 
Sn  L.  R.  A.  S40:  TDcker  v.  Hyatt  (lod.)  44 
L.  K.  A.  129 :  and  Detiur  t.  B.  Stroh  Brewing 
Co.  (Ifleb.)  44  L.  R.  A.  BOO. 
SS  L.  R.  A. 


S.  The  rule  that  the  vrldow  of  ■  rail, 
road  employee  eAnuot  recover  of  the 

company  employing  htm  for  hla  bomldde.  If 
bis  negligent  concrlbnted  thereto,  was  stated 
wltb  Bufflclent  FuHik^sb  In  the  general  cbarge  ; 
and.  IF  counsel  for  the  defendant  desired  more 
particular  Instructions  on  this  point,  tbe 
sane  shootd  have  been  specially  reqaested. 

4.  The  trial  Indye  has  no  poirer  to  o^ 
der  tbat,  ss  a  condition  to  tbe  refusal  of  a 
new  trial,  a  portion  of  the  verdict  sbalt  b« 
written  off  as  eiceBSlve.  except  where,  from 
tbe  appllcaCloD  of  tbe  law  to  (be  evidence, 
tbe  excess  can  be  accurately  SBcertatned. 

5.  There  naa  no  mnlerlal  error  Id  any 
at  tbe  chiirffei  complained  of,  wben  read 
In  connection  with  the  vbole  cbarge :  nor 
waa  there  any  error  In  the  mlln^  of  the 
court  upon  tbe  admlaslon  of  evidence  to  which 
exception  la  taken. 


(February  S8,  1001.) 


ib,  Google 


Ckktral  of  QBonflu  R.  Co.  t.  pBKKXBaoa. 


sn 


ERBOR  to  the  Macon  City  Coart  to  re- 
view »  judgment  in  fa.vor  of  pUintifl 
in  An  action  brought  to  recover  damages  for 
the  negligent  Idlling  of  plwntiS'B  huaband. 


The  facta  Are  atatad  in  tlie  opiniou. 
Mesan.  HoU  *  Winberlj  and  H.  O. 
Jordan  for  plainUff  in  error. 

.Vcjurj.  Gnerrr  *  H«U  for  defendknt  in 


Flah,   J^   delivered   the   opinion   of   the 

Pnrl  ParkerMn  lironght  an  action  for 
domagea  agtunat  tlve  Central  of  Georgia 
Bajlvay  Company  for  the  homicide  of  her 
husband,  Marion  A.  Perkeraon.  UpMi  the 
trial  the  plaintiff  proved  that  her  husband 
uaa  killed  by  the  niniiing  of  the  defendant 'a 
train;  that  at  the  time  of  his  death  he  wan 
thirty-two  yeua  old,  and  wm  in  the  employ 
of  the  defendant  as  a  yard  conductor  or  fore- 
man, receiving  $65  per  month  for  his  aerv- 
lees,  which  poaitiou  be  had  held  for  about 
three  uonths;  that  prior  to  this  he  liad  been 
for  seven  or  eight  years  a  passenger  con- 
dnctor,  in  whitn  poeition  he  earned  from 
#100  to  tilO  per  month,  and  then  a  freight 
conductor,  receiving  from  $75  to  tS6  ner 
month.     She  testified  that  he  gave  up 


umnil7  tables  conUined  in  70  Qa.  S43, 
were  put  in  evidence.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  #10,833- 
33.  l^e  defendant  moved  for  a  new  trial. 
This  motion  was  overruled,  except  as  to  the 
ground  comfJaining  that  the  verdict  was  ei- 
ceaeire,  upon  which  ground  the  court  ordered 


ignated  amount.  He  plaintiff  complied 
with  thia  requiranent,  aiid  a  new  trial  was 
thereupon  refuted.  The  defeadaat  then  ex- 
cepted to  the  judgment  ot  the  court  overrul- 
ing the  motion. 

1.  The  evidence  anhmitted  for  tJie  plainUff 
authorized  a  recovery  in  her  behalf,  and  the 
refusal  of  a  nonsuit  waa  proper. 

2.  Error  is  BMigned  upon,  the  ruling  of 
the  court  in  permitting,  over  the  objection  of 
the  defendant,  the  plaintiff  to  prove  by  one 
of  the  defendont'a  witneaaes  the  usual  earn- 
ings of  a  freight  conductor  in  the  Hnploy- 
ment  of  the  defendant  The  objectaon  urged 
to  the  admiaailHlityof  thii  testimony  iB"that 
plaintiff's  husband  waa  what  waa  called  a 
'yard  foreman,'  and  not  a  freight  conductor, 
and  that  plaintiff  could  only  prove  what  he 
was  CHrning  in  the  capacity  in  which  he  was 
working,  and  that  it  waa  not  competent  to 
prove  what  might  be  earned  by  perBona  in 
other  employmentB,  but  that  the  same  waa 
contingent  and  apeculative,  and  that  said 
testimony  wb«  irrelevant  and  inadmiasible." 
It  appears  from  the  evidence  that  the  plain- 
tilTs  husband  at  the  time  of  bis  death  was 
employed  by  the  defendant  as  a  yard  con- 
ductor or  foreman,  and  received  for  hia  serv. 
ioea  as  aud  9QS  per  month.  Be  had  been 
S3L.R.  A. 


for  seven  or  eight  years  a  passenger  con- 
ductor, in  which  position  he  received  $100 
per  month,  part  of  the  time  recmving  #110 
per  month.  He  gave  up  this  position,  "be- 
cause  of  hia  health,  his  meals  bcnng  so  ir- 
regular," and  then  waa  a  freight  eoaductor 
for  not  quit«  a  year,  earning  from  $76  to 
#86  per  inoulh,  and  then  took  the  po»iti<Hi  in 
which  he  waa  employed  at  the  time  of  hie 
death,  which  he  had  held  for  about  three 
months.  At  the  time  that  he  waa  killed  by 
the  running  of  the  defendant's  train,  he  was, 
in  the  opinion  of  hia  widow, — the  only  wit- 
ness who  testified  as  to  bia  physical  oiHidi- 
tion, — in  perfect  health.  Kpperson,  a  wit- 
nees  for  the  defendant,  toitined  that  he  was 
superintendent  of  the  aecood  diviaion  of  the 
defendant's  railway,  extending  from  Uacon 
to  Atlanta  and  from  Barnsville  to  Thomaa- 
ton,  and  as  such  had  charee  of  the  yard  in 
Uacon,  where  Perkeraon,  ^e  plaintiff'*  hus- 
band, was  employed,  and  where  he  waa 
killed.  He  teatiSed  further;  "I  knew  Mr. 
Perkerson.  I  liad  known  him,  I  reckon, 
thirteen  or  fourt«en  ^ears;  maybe  not  quite 
eo  long.  He  waa  quit«  young  when  I  first 
knew  him.  The  firat  railroading  he  dime 
was  for  me.  He  came  to  me  on  the  L.  ft  N. 
He  came  to  me  here  in  Haoon,  and  I  reoom- 
mended  him  to  the  yardmoato'.  I  r^arded 
him  as  a  reliable  man,  and  a  man  tlut  un- 
derstood his  bnaineeei  bright,  intelligent 
man.  When  I  first  knew  bim,  my  recol- 
lection ia,  he  waa  flagging  on  the  work  train. 
It  paya  about  #60  per  mtmth.  A  good  man^ 
things  on  the  train  axe  lower  than  that.  H* 
has  been  rising  in  bis  calling.  I  don't  know, 
but  I  suppose  hia  proapeds  for  further  pro- 
motion were  fair.  I  auppose  he  could  nave 
gotten  very  eaaily  back  to  iriiere  he  had  been 
as  passenger  traui  conductor.  I  don't  think 
be  was  intelligent  enough  to  fill  poaitiona 
higher  than  that.  In  tact,  I  always  thought 
he  would  make  a  flrst-claaa  conductor,  or 
yard  raaster  in  a  small  yard.  A  yard  mas- 
ter geta  different  prices, — from  $90  to  $130; 
and  some  as  high  as  #160  or  $300.  I  dcMi't 
think  be  could  have  filled  the  yard  here  in 
the  course  of  time.  I  never  had  made  up 
my  mind  at  all  ae  to  making  him  yard  ma«- 
tar  of  Macon,  here.     He  waa  on  the  line  of 

Sromotion,  as  all  men  are  who  do  their 
uty."  Counsel  for  pUUntiff  in  error,  re- 
ferring to  the  Bvidmice  as  to  the  eamli^  of 
a  freight  conductor,  in  their  brief,  aay:  "It 
will  be  seen  from  tiie  brief  of  evidence  that 
a  great  deal  of  testimony  similar  to  this  in 
chnraoter  waa  admitted.  We  deemed  it  an- 
necesaary  to  assign  error  in  each  aeparate  in- 
stance, BB  the  principle  is  the  aamA  in  all 
theee  instances.  If  it  waa  error  to  admit 
testimony  as  to  the  earnings  of  height  con- 
ductors.it  would, of  course,  be  error  to  admit 
the  similar  teatimony  aa  to  what  paaaenger 
conductors  can  earn,  and  aa  to  what  yard 
masters  can  earn;  and  hence  we  thought  one 
aseif^ment  waa  aufflcient  to  present  the 
question  squardy  to  the  oonsideratioD  of  the 

Ought  the  plaintiff  in  this  case,  in  endeav- 
oring to  furni^  the  jury  with  data  from 
which  to  eetimate  the  flnancial  value  of  the 
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life  of  the  decedent  bad  he  lived,  have  been, 

BO  far  ai)  hie  earning  capacity  wa« 
earned,  confined  to  proof  of  what  be 
-actually  earning  at  the  time  of  his  death! 
It  is  pretty  well  established  that  in  proving 
the  value  of  the  life  of  a  decnaaed  employee 
it  ii  not  competent  to  prove  that  be  was  in 
the  line  of  promotion  in  hi«  calling,  aod  the 
increased  rate  of  wages  which  be  would 
have  received  if  promoted.  8  Am.  t  Kng. 
£nc.  Law,  2d  ed.  p.  043,  and  cases  cited.  S^ 
bIbo  Richmond  A  D.  R.  Co.  v.  AUiton,  86 
Oa.  145,  II  L.  R.  A.  43,  12  S.  E.  352. 
reason  for  tfae  rule  ie  that  the  dianoea  for 
promotdon  are  too  remote  and  dependent 
upon  too  many  contingenciea  to  be  conaid- 
ered.  S  Am.  &  Eng.  Enc  L*w,  2d  ed.  p. 
643.  It  ia,  however,  competent  to  prove 
what  were  the  accustomed  earnings  of  the 
deceased.  Abbott,  Trial  Ev.  2d  ed.  758: 
Loiii<i'VII«,  E.  it  8t.  L,  R.  Co.  T.  Clarke,  152 
U.  S.  230,  38  L.  ed.  422,  14  Sup.  Ct.  Rep. 
570 :  UcUlyra  v.  -Veio  York  C.  R.  Co.  37  N. 
Y.  287,  35  How.  Pr.  36.  The  apparent  rea- 
eon  for  this  rule  is  that  what  a  man  usually 
earned,  within  a  reaaonable  period  of  time 
prior  to  hia  death,  is  about  as  reliable  datum 
upon  which  to  eetimate  what  his  probabli 
future  earnings  would  hare  been,  had  h( 
lived,  a«  can  be  found.  It  is  not  permissiUe 
to  prove  what  the  deceased  could  have  earned 
In  a  callinf!  in  which  he  bad  never  engaged, 
but  for  which,  in  the  opinion  of  witnesses, 
he  was  well  qualified.  Nor,  as  we  have  seen, 
in  the  caee  of  an  employee,  to  prove  that 
there  were  chances  of  promotion  in  the  serv- 
ice in  which  he  wsa  engaged,  and  what  his 
earnings  would  have  been  if  be  had  lived 
and  been  promoted  t«  a  more  remunerative 
position  than  he  had  ever  held.  The  proof 
is  not  allowed  to  enter  the  domain  of  pure 
conjecture  or  speculation.  But  it  does  not 
follow  froni  this  that  proof  of  what  a  rail- 
road employu!  earned  up  to  a  short  while  be- 
fore bis  death,  in  his  chosen  calling,  is  to  be 
excluded  because  at  the  very  time  of  his 
death  he  wan  not  filling  the  particular  posi- 
tion or  positions  in  which  these  earnings 
were  uiade.  Demonstrated  skill  and  capac- 
ity are  one  thing:  conjectural  skill  and  ca- 
pacity are  another  thing.  Proof  of  wages 
actually  earned  and_  received  by  an  employee 
in  a  nonpolitical  position,  for  which  he  had 
demonstrated  bis  fitness,  which  go  to  make 
up  hia  average  earnings,  within  a  reasonable 
period  of  time  prior  to  his  death,  ia  differ- 
ent from  proof  of  his  probable  chances,  had 
he  survival,  to  be  promoted  to  a  better  posi- 
Uon  than  he  had  ever  occupied,  and  for 
which  he  had  not  demonstrated  his  fitness, 
in  which  he  could  have  earned  higher  wages 
thnn  he  bad  ever  done  in  the  post.  In  the 
one  case  the  proof  deals  with  established 
facts  and  demonstrated  capacityi  in  the 
oUier  ft  hoa  to  do  with  ima^nary  facts  and 
speculative  eapacity.  In  the  one  case  the 
proof  shows  what  a  man  has  actually 
earned;  in  the  other  it  shows  what,  under 
speculative  contingencies,  he  could  earn. 
What  were  this  young  man's  Eu^customed 
earnings!  What  was  his  di'inonst rated  ca- 
pacity to  earn  moneyt  It  seems  to  ua  that 
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his  age,  his  health,  his  habits,  hia  expectancy 
of  life,  ete.,  in  determining  the  flnonciiU 
value  of  his  life.  For  a  period  of  seven  or 
eight  years  prior  to  his  death,  Ferkerson, 
who  was  only  thirty-two  years  old  when  he 
died,  had  been  a  passenger  conductor,  re- 
ceiving from  $100  to  $110  per  month,  which 
position  he  voluntarily  gave  up  because  his 
health  had  been  temporarily  impaired  by 
reason  of  the  irregularity  of  his  meals.  Then 
he  was  a  freight  conductor  for  not  quite  a 
year,  receivii^  frocn  $75  to  $85  per  month; 
and  then  a  yard  conductor  or  foreman,  for 
about  tliree  months,  in  which  position  he 
was  employed  at  the  time  of  his  death.  At 
the  time  of  his  death  he  was,  in  the  opinion 
of  the  only  witness  who  testified  on  this 
point,  in  perfect  health.  Under  these  cir- 
cumstances, would  it  be  fair  or  just,  in  eati- 
ntflting  the  future  value  at  his  life  had  he 
lived  out  his  expectancy,  to  restrict  the  proof 
to  what  he  earned  for  the  brief  period  of 
about  three  months  immediately  preceding 
his  death,  when  fcH-  about  eicht  years  im- 
mediately prior  to  this  he  bad  been  contin- 
uously earning  higher  wages,  unless  there 
was  something  in  the  proof  to  show  that  his 
capacity  to  earn  such  higher  wagea  had  been 
lost  or  diminished!  We  think  not.  In  our 
opinion,  it  was  competent  to  introduce  evi- 
dence to  show  the  demonstrated  capacity  of 
the  decedent  to  earn  money,  and  what  bis 
usual  earnings  were,  as  a  railroad  employee, 
within  a  reasonable  period  prior  to  hia 
death.  The  only  eleraient  of  conjecture  in- 
volved was  whether  an  experienced  and  well- 
qualified  railroad  conductor,  in  good  health, 
and  only  thirty-two  years  of  age,  who  had 
voluntarily  given  up  his  position  as  a  pas- 
er  conductor,  who  had  been  for  some 
before  he  attained  his  majority  and 
aftarwards  in  railroad  service,  and  who  had 
been  for  about  three  months  immediately 
prior  to  his  death  employed  by  the  defend- 
ant as  yard  conductor  or  foreman,  would 
have  again  obtained  employment  as  a  pas- 
iger  or  freight  conductor.  In  the  opinion 
the  superintendent  of  the  division  of  the 
defendant's  railway  upon  which  the  deceased 
was  employed  when  he  was  killed,  and  who 
had  known  him,  aa  a  railroad  employee,  for 
thirteen  or  fourteen  years,  he  could  have  eas- 
ily gotten  back  to  bis  old  position  aa  a  pa«- 
senper  conductor.  We  are  of  opinion  that 
the  evidence  was  properly  admitted  for  the 
purpose  of  showing  the  usual  earnings  of 
the  decedent,  as  a  railroad  employee,  within 
a  reaaonablc  time  prior  to  his  death.  It 
would  have  been  proper  to  exclude  the  proof 
to  what  yard  masters  usually  earn,  as 
idence  upon  this  point  did  not  tend  to 
show  the  accustomed  earnings  of  the  de- 
censed,  he  never  having  been  a  yard  master. 
I.  One  of  the  grounds  of  the  motion  for  a 
r  trial  complained  that  the  court  "wholly 
failed  to  charge  or  instruct  the  jury  upon 
the  defense  developed  at  the  greatest  length 
in  the  testimony  of  the  witnesses  for  the  de- 
fendant, and  most  stressed,  viz.  that,  as  the 
defendant  contends,  it  was  negligence  on  the 


IWl. 


CxNTBAL  OF  Oboboia  R.  Co,  v.  Febkuhoii. 


318 


pMrt  ot  plaintiff's  husband  to  put  bimaelf  In 
•  place  of  dfrnser,  where  be  vaa  killed,  with- 
out talfing  such  BtepH  US  wcrc  proper  and  re- 
quired by  the  rules  of  the  company,  and  the 
rules  of  prudence,  to  make  big  presence 
imown  to  the  persoiw  in  charge  of  tli«  en- 
gine, and  to  notify  tie  engineer,  or  other  per- 
son in  cfaaj'ge  of  the  engine,  not  to  more  the 
train  while  he  should  Uius  be  at  work  in  a. 
position  oS  danger,  and  whollj  fajled  to  in- 
struct the  jury  that  it  woe  for  them  to  say 
whether  or  not  such  omission  on  bis  part 
constituted  oegligmice;  and  whether  or  not 
such  raiiisBion  and  failure  on  his  part  might 
be  looked  to  by  them  in  determining  ilie 
question  of  his  fault  or  freedom  from  fault 
ID  and  about  the  matter  which  caused  his 
death."  The  court  did  charge:  "If  the 
jury  should  helieve  from  the  evidence  that 
the  deceased,  Marion  A.  Perkcrsou,  negli- 
gently, either  immediately  or  remotely,  di- 
rectly or  indirectly,  caused  the  injury,  or  any 
part  of  it,  or  LHintribtited  to  it  at  all,  the 
plaintiff  would  not  be  entitled  to  recover  in 
tliis  ease.  Tn  order  for  the  plaintiff  to  re- 
cover, the  plaintiff's  husband  must  be  blame- 
less about  the  business  which  caused  the  in- 
jury," And  further  charged :  "If  you  find 
from  the  evidence  that  a  arawhrnd  had  been 
pulled  out  from  the  cabooee  by  an  engine  of 
the  defendant  company  that  had  been  con- 
nected witu  a  traid;  and  if  you  find  that  the 
yard  conductor.  Marion  A.  Perkerson,  was 
seeking  to  remove  that  drawhead;  and  if 
yon  Qnd  ha  exercised  prudence  and  eare  in 
doing  so;  and  if  you  BnA  that  he  was,  while 
doing  this  work,  if  you  find  he  was  in  the 
discharge  of  his  duty,  exercising  all  prudence 
and  care,  be  was  killed  bj  the  negligence  of 
the  defendant  company, — you  would  then  be 
anthorized  to  Und  a  verdict  for  the  plain- 
tiff. If  you  find,  on  the  contrary,  that  in 
the  discharge  of  that  duty  ho  was  not  ez- 
ercisine  all  care  and  prudence,  and  if  he 
was  killed  in  tbe  exerdse  or  discharge  of 
that  duty,  whether  by  the  negligence  of  tbe 
eompany  or  not,  you  would  be  authorised  to 
find  for  the  defendant,  provided  you  find 
that  the  fault,  if  you  find  a  fault  upon  tbe 
part  of  Perkerscm  in  the  discharge  of  that 
duty,  contributed  in  an  appreciable  d^ree 
to  the  injury  or  blows  that  he  received  that 
brooght  his  death.  Now,  gentlemen  of  the 
Jury,  in  ascertaining  the  truth  a«  to  that 
transaction  you  look  to  all  the  evidence  and 
nuTDundingH,  and  determine  whether  or  not 
tbe  yard  conductor,  Perkerson,  wa«  In  the 
discharge  of  his  duty  upon  that  occasion, — 
whether  he  was  exercising  tbe  prudence  and 
eare  that  was  proper  and  commensurate 
wiUi  the  surroundings.  You  consider  the 
torroundings,  and  consider  all  the  facts  and 
eireumstances  relating  to  the  transaction  as 
it  existed,  .  ,  .  Now,  look  to  all  the 
faet«  and  eireumstances  as  to  how  that  draw- 
bead  was  removed,  and  how  it  was  carried 
away,  ,  .  .  The  question,  gentlemen  of 
the  jury,  upon  tiat  proposition,  is  whetber 
or  not  the  yard  foreman,  Perkerson,  in  the 
discharge  of  that  duty  exercised  the  pru- 
dence and  caution  that  was  properly  com- 
mensurate with  the  danger,  if  there  was 
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any  danger  in  Uks  work."    Hie  parts  of  tha 

charge  we  have  quoted,  Bfl  wdl  as  other 
part«  of  it,  stated  with  sufficient  fullness 
that  the  plaintiff  oould  not  recover  if  her 
husband's  negligence  contributed  to  his  hom- 
icide; and,  if  oounsel  for  defendant  desired 
more  particular  instructions  on  this  point, 
the  same  should  have  been  specially  le- 
queated. 

4,  As  we  have  seen,  tbe  plaintiff  recovered 
a  verdict  for  $10,833.33.  In  reference  to  the 
ground  in  the  motion  for  a.  new  trial  that 
the  verdict  was  excessive,  the  order  of  the 
court  rendered  upon  the  hearing  of  the  mo- 
tion recit«s:  "As  to  said  ground  it  ia  or- 
dered and  adjudged  by  the  court  that  a  new 


write  off  from  the  verdict  the  s 
333.33,  so  as  to  leave  the  recovery  in  said 
case  amounting  to  t8,G0O,  and  said  latter 
sum  to  tiear  interest  at  7  per  cent  per  an- 
num from  tbe  dato  heretofore  rendered  in 
said  causa  .  .  .  But  in  the  matter  ot 
amount  the  court  finds  that  a  verdict  of  (8,- 
500  would  have  been  and  will  be  a  proper 
one  in  said  cause,  doing  suhstantial  justice 
to  all  parties."  The  defendant  excepted  to 
the  overruling  of  its  motion  for  a  new  trial, 
Bud  made  tie  point  that  the  judge  had  no 
pon'er  in  this  case  to  order  a  part  of  the  ver- 
dict to  be  written  off,  as  a  condition  te  the 
refusal  of  a  new  trial,  and  upon  compliance 
by  the  plaintiff  with  such  oondition  to  over- 
rule the  same.  Under  what  circumstances 
the  trial  judge  may  order  part  of  a  verdict 
to  be  remitted  is  a  question  upon  which  the 
decisions  of  this  court  are  not  in  entire  har- 
mony. It  has  been  ruled  several  times,  in 
effect,  that  where  some  definite  and  readily 
ascertainable  portion  of  a  verdict  should  not, 
under  the  law  and  the  facts  of  the  case,  have 
been  recovered  by  the  plaintiff,  the  trial 
judge  may  order  Uiat  suc»i  illegal  portion  be 
remitted  by  the  plaintiff,  or  a  new  trial  will 
be  granted.  In  Vigal  v.  Cosilcterrj,  87  Ga. 
600,  which  was  an  action  upon  a  trustee's 
bond,  the  court  charged  the  jury  that  if  tho 
trustee  charged  himself,  in  his  returns,  with 
10  per  cent  interest,  that  would  be  evidence 
that  he  made  iO  per  c«nt,  and  the  jury 
should  find  the  principal,  with  10  per  cent 
interest  to  tlie  time  of  the  trial.  There  was 
a  verdict  against  the  defendant,  charging 
him  with  interest  at  10  per  cent  In  his  mo- 
tion for  a  new  trial  he  complained  of  the 
above-steted  charge.  The  court  ordered  sJI 
interest  over  7  per  cent  to  be  written  off, 
and,  upon  compliance  by  the  plaintiff  with 
such  direction,  that  a  new  trial  be  refused. 
The  plaintiff  complied  with  such  order. 
Upon  exception  by  the  defendant,  this  court 
decided  there  was  no  error  in  the  ruling 
made  by  the  trial  judge.  In  that  ease  the 
illegal  part  of  the  verdict  was  apparent, 
and  there  was  no  uncertainty  about  it 
Wfmley  t.  Broadwater,  76  Oa.  33S,  was  a 
suit    on   account.     On«   of   the   defendant's 

elsas  was  set-off.  Tlie  plaintiff  admitted 
is  indebtedness  to  the  dMendant  in  a  given 
sum.  The  jury  found  for  the  plalntilT  the 
full  amount  of  tbe  account  sued  on.    The  de. 


914 


Qbobou  Sdfbiuib  Couiit. 


Fu., 


fendant  moved  for  a  d6w  trial,  which  the 
ccoirt  granted  unless  the  plaintJCT  would 
write  oft  Uie  amount  admitted  to  be  due  the 
defendant.  The  plaiutiff  oomplied  with 
Buch  condition,  whereupon  the  new  trial  was 
refused.  This  court,  in  afliimii^  the  judg- 
ment below,  ruled  that  as  there  was  enough 
evidence  to  sustain  the  verdict,  except  aa 
to  the  sum  written  off,  there  was  no  eoror 
in  the  disposition  of  the  motion  for  a  nenr 
trial  made  by  the  court  below.  In  Broum  t. 
leon,  105  Ga.  722,  31  S.  E.  742,  it  was  held: 
"Where  the  charge  of  the  court  complained 
ot  in  the  motjon  for  a  nev  trial  oould  not 
possibly  have  affected  the  Coding  of  the 
jury,  except  as  to  one  item  in  their  verdict, 
and  where  the  amount  of  this  item  was 
written  off  by  plaintiff's  counsel,  tlie  charge, 
even  if  erroneous,  was  tlius  made  harmlesa 
to  defendant;  and  hence  there  was  no  error 
iu  refusing  a  new  trial  on  thiii  ground."  In 
that  case,  upon  the  hearing  of  a  motion  for 
a  new  trial  made  b.v  the  defendant,  the  court 
directed  that  tlie  plaintiff  write  off  from  the 
verdict  the  amount  of  the  item  referred  to, 
and  upon  this  being  done  the  motion  for  a 
new  trial  was  overruled,  and  the  defendants 
excepted.  Bnnaon  v.  Rcid,  107  Qa.  250,  33 
S.  E.  31,  WOE  a  suit,  in  a  city  court,  brought 
by  a  guest  of  a  hotel  against  its  prmirietor 
for  the  value  of  lost  baggage.  The  plaintiff 
recovered  |tl25  as  principal  and  $6  as  inter- 
est. The  defendant  filed  a  petition  for  cer- 
tiorari, alleging  error  in  the  charge  of  the 
court,  and  complaining  that  the  verdict  was 
excessive.  A  judgment  was  rendered  in  the 
superior  court  overrulin^j  the  i»rtior*ri  on 
condition  that  the  plaintiff  in  the  court  be- 
low would  write  off  from  bis  verdict  the 
sum  named  therein  as  interest.  The  inter- 
est was  written  off,  and  defenduit's  bill  of 
exceptdOB*  alleged  error  in  not  sustaining 
the  certiorari  generally.  This  court  held: 
"Even  if  the  charge  excepted  to  was  not  an 
accurate  statement  of  the  law  applicable,  it 
b  manifest  that  it  caused  no  injury  to  the 
losing  party,  and  the  verdict  rendered  in  the 
city  court  being  one  of  which  he  had  no  just 
cause  to  complain,  save  as  to  a  single  error 
therein,  which  the  superior  court  corrected, 
its  Judgment  overruling  the  certiorari 
.  .  .  will  not  be  disturbed."  On  the 
other  hand,  we  have  the  ruling  nuule  by 
this  court  in  Joneg  v.  Water-Lot  Co.  18  Ga. 
S39.  There  the  court  charged  the  jury  that 
the^  should  find  nominal  damages  for  the 
plaintiff,  but  thi?  found  for  the  defendant; 
and  upon  the  [Jaintiff  moving  for  a  new 
trial  tlie  court  ordered  that  a  new  trial  be 
refused,  upon  the  defendant  paying  to  the 
plaintiff  nominal  damages  and  costs.  Sub- 
sequently, upon  defendant  tendering  in  open 
eourt  to  the  plaintiff  31,  as  nominal  dam- 
ages, and  the  costs,  which  the  plaintiff  de- 
cdined  to  acc^t,  the  court  overruled  the  mo- 
tion. Upon  exception  by  the  plaintiff,  this 
court  held,  in  effect,  that  the  judge  had  no 
right  to  determine  what  the  nominal  dam- 
ages should  bo,  and  reversed  the  judgment 
below  and  ordered  a  new  trial.  Again,  in 
A.tbanjf  V.  Sikei,  84  Oa.  30,  23  L.  R.  A.  663, 
SO  S.  E.  £57,  which  was  on  action  for  dam- 
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ages  tor  causing  plaintiff's  land  to  be  over- 
Uon-cd,  there  was  a  verdict  for  plaintiff  for 
91,600.  The  court  ordered  that  a  new  trial 
be  granted  unless,  by  writing  off,  the  recov- 
ery should  be  reduced  to  ^300.  Plaintiff 
wrote  off  the  amount  required  by  the  court. 
A  new  trial  was  refused,  and  the  defendant 
excepted.  'Hiis  court  held;  "In  view  of  the 
conflict  and  unoertainty  in  the  evidence  as 
to  whether  the  depreciation  in  the  value  of 
the  plaintiff's  property  was  occasi<Mied  by 
the  flooding  incident  to  the  erection  of  the 
waterworks,  ami,  if  so,  to  what  sum  the  de- 
preciation from  this  cause  amounted,  it  was 
error  to  make  IJie  grant  of  a  new  triaJ  addi- 
tional up<»i  reducing  the  recovery  from  $1,- 
500  to  1300.  The  new  trial  should  have  been 
granted  unconditionally." 

Where  general  damages  are  recovered  for 
a  tort  to  the  person,  this  court  has  held  that 
the  ti-ial  judge  has  no  power  to  say  that  the 
verdict  in  such  a  case  should  not  exceed  a 
specitied  sum,  and  to  require  the  plaintiff  to 
write  off  a  portion  of  the  damages  awarded 
by  the  jury,  and  thereupon  refuse  a  new 
trial.  In  Savannah,  F.  &  W.  R.  Go.  t.  Ear- 
per,  70  Ga.  US,  Harper  and  wife  sued  the 
railway  company  to  recover  damaaes  for  a 
personal  injury  to  the  latter  alleged  to  have 
been  caused  by  the  negligent  running  of  the 
defendant's  train,  On  the  trial  the  jury 
found  for  the  plaintiffs  $6,000.  Defendant 
moved  for  a  new  trial  upon  the  ground, 
among  others,  that  the  verdict  was  exces- 
sive. The  court  ordered  that  a  new  trial  be 
granted  unless  the  plaintiffs  would  within  a 
given  time  wrnte  off  from  the  verdict  the 
sum  of  (2,000,  and,  in  the  ev«nt  the  verdict 
should  be  so  reduced,  then  the  new  trial  wa« 
refused.  Plaintiffs  accepted  the  terms  of 
the  order,  and  wrote  off  the  amount  required 
thereby.  Defendant  ezcented,  and  one  of  the 
errors  assii^ed  by  the  bill  of  exceptitms  was 
in  not  granting  a  new  trial  without  torma 
or  conditions.  In  discussing  the  power  of 
the  trial  judge  to  order  a  part  of  the  verdict 
to  be  reiuitted,  as  a  condition  to  the  refusal 
of  a  new  trial,  Mr.  Justioe  Hall,  who  de- 
livered the  opinion  in  the  case,  said:  "In 
I'Ong  V.  HopkittB,  10  Go.  46,  Lumpikin,  J., 
delivering  the  opinion,  declares  eioessivs 
damages  to  be  'good  cause  for  granting  a  new 
trial,  and  that  the  discretion  of  courts  may 
be  properly  exercised  in  this  respect  In  two 
cases:  One  where  the  law  recognizes  some 
fixed  rules  and  principles  in  measuring  the 
dMnages,  whence  it  mtiy  be  known  that  there 
is  error  in  the  verdict,  as  in  actions  on  con- 
tracts, or  for  torts  done  to  property,  the 
value  of  which  may  be  ascertained  t^  evi- 
dence. The  other  includes  suits  for  personal 
injuries,  where,  although  there  is  no  fixed 
critericHi  for  assessing  damages,  yet  the 
oourt  must  conclude,  from  the  exorbitancy 
of  them,  that  the  jury  acted  from  passion, 
partiality,  or  corruption.'  This  ease  fur- 
nishes the  text  of  the  last  section  of  the 
Code  above  cited  [Civil  Code,  S  3803],  and 
that  Includes  both  classes  of  cases  in  vrtiieh 
damages  may  be  given,  and  prescribes  the 
grounds  upon  which  the  oourt  may  ri^t- 
fully  intertera  with  the  verdict  in  tba  nrat 


iwt. 


Orktku.  of  Qhobsia  R  Co.  ▼,  Pebkebsok. 


«1us  of  CMM,  wliere  ther*  bu  baen  groM 
miat»ke,  and  in  Uie  second,  where  the  flnd- 
ing  haa  been  ao  exceMive  u  to  Justify  the 
infcTence  of  undue  bias.  In  the  first  in- 
stance aauisd  it  is  an  eas7  matter  to  cor- 
rect any  evcees  in  the  verdict  by  directiuff  a 
portion  of  the  same  to  be  written  off;  for' 
there  the  lao'  recogniiea  fixed  rules  and 
principles  for  measuring  t^e  damages,  and 
the  evidence  accuraterr  a«<!ert«ine  what 
amount  should  be  found.  But  in  the  last, 
from  the  very  nature  of  the  case,  it  is  impos- 
sible to  lay  down  any  Bucb  fixed  rules  and 
principles;  and  in  every  such  ease  the 
amount  ot  the  finding  must  be  largely  in 
the  power  of  the  jury,  who  have  no  other 
guide  but  their  enlightened  consciences.  To 
say,  therefore,  in  euch  caees,  that  this  find- 
ing should  not  have  exceeded  a  certain  sum, 
is  to  invade  their  peculiar  province  and  to 
assume  their    functions;  and    to    require  a 

Krtion  of  the  atnount  ho  found  by  them  to 
remitted,  and  the  balance  to  stand  as 
Uieir  verdict,  setsni  to  us  unauthorized,  ei- 
ther by  the  words  of  the  law,  or  by  the  prece- 
dents and  practice  in  such  cases."  To  the 
soggestioa  Uiat  the  course  pursued  by  the 
trial  judge  would  be  desiraUe,  as  it  wouM 
often  relieve  the  ptu-ties  of  the  expense  and 
dc;lay  trfa  new  trial,  the  learned  justice  said: 
"The  answer  to  such  a  suggestion  is  that  nei- 
ther the  venerable  sages  of  the  common  law 
nor  the  wisdom  of  the  legislature  deemed  it 
prudent  or  safe  to  eonflds  this  power  to  the 
judge.  Without  such  authority,  he  has  no 
jurisdiction  or  power  to  pass  upon  or  de- 
termine questions  which  the  law  refers  to 
the  enlightened  conscience  of  impartial  jur- 
ors, and  with  which  he  is  forbidden  to  in- 
terfere except  where  the  finding  leads  him 
to  suspect  or  authorizes  him  to  infer  that 
the  verdict  is  the  result  of  undue  bias  or 
prejudice.  Wc  are  not  to  consider  what 
would  be  more  convementor  economical  than 
the  course  marked  out  by  the  express  pro- 
visicws  of  t^e  taw,  in  determining  such  ques- 
tion: nor  do  we  design  to  euggmt  that  the 
course  of  the  court  below  was  influenced  by 
buch  considerations,  however  laudable  they 
may  be."  Brnnstciek  Light  rf  Water  Co.  v. 
<JaU,  91  Ga.  813,  18  S.  E.  II,  whs  an  action 
for  personal  injuries.  It  was  there  held : 
"The  court  having  determined  that  the 
ground  in  the  motion  for  a  new  trial  com- 
plaining that  the  damages  found  by  the  jury 
were  excessive  was  well  taken,  it  was  error 
not  to  grant  a  new  trial  unconditionally; 
there  being  in  the  evidence  no  guide  or  cri- 
terion by  which  the  court  could  determine 
the  amount  which  should  be  written  off." 
What  is  said  in  the  opinion  in  that  case  in 
reference  to  an  sHion  for  a  tortious  homi- 
cide la  obiter,  as  is  what  ia  said  upon  the 
««me  Hubject  in  Albany  v.  Bikes,  94  Os.  30, 
«e  L.  R.  A.  653,  SO  S.  E.  257 ;  and  in  Savan- 
nah, f.  d  W.  R.  Co.  V.  Oodkin,  104  Ga.  657,. 
30  S.  E.  378.  In  Central  R.  Co.  v.  Crosly, 
74  Ga.  737,  es  Am.  Sep.  4B3,  which  was  a 
suit  by  a  widow  for  the  homicide  of  her  hus- 
band, a  ntajofitf  of  the  court  held  that  a 
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paeity  of  the  deceased  and  the  introduction 
in  evidence  of  the  mortality  tables,  and  that 
where,  pending  a  motion  for  a  new  trial  by 
the  defendant,  counsel  for  plaintiff  volun- 
tarily wrote  off  frMn  the  verdict  a  given 
■um,  so  as  to  bring  the  verdict  within  the 
measure  of  damages  proved,  the  refusal  of 
a  new  trial  was  not  erroneous.  In  that  case 
the  plaintiff's  counsel  viduntarily  remitted 
a  portion  of  the  verdict,  and  it  does  not  af- 
finuativdy  appwr  tiiat  the  action  ot  the 
trial  judge  in  overruling  the  motion  for  a 
new  trial  was  in  any  way  influenced  by  such 
volunt&ry  aot  of  counsel.  It  Is  well  settled 
that  one  may  voluntarily  release  a  portion 
of  a  verdict  in  his  favor,  whmi  it  does  not 
prejudice  the  righta  of  the  other  party. 
Ori/fin  V.  Witherapoon,  8  Ga.  113;  Hendry 
V.  Ifurst,  S2  Ga.  312;  ateadman  v.  Simmoni, 
39  Ga.  601 ;  Stanford  v.  Murphy,  60  Ga. 
134;  Johnaon  v.  Duncan,  90  Ga.  1,  Ifi  S.  K. 
88;  Aitgtttta  R.  Co.  v.  Olomr,  92  Ga.  131, 
18  8.  E.  400;  firuBWMofc  v.  Tucker,  103  Ga. 
233,  29  8.  E.  701 :  Sitmmnah,  F.  4  W.  B.  Co. 
V.  Oodkin,  104  Qa.  656;  30  S.  E.  378.  The 
majority  of  Uie  oourt  in  Croiby't  Com  ex- 
preesly  reoognized  the  necessity  of  the  jury 
naving  saaie  criterion  fot  uieasuring  the 
damages  before  the  judge  could  order  a  part 
of  the  verdict  written  off  and  allow  tie 
balance  to  stand,  hut  held  that  the  Carlisle 
table  of  the  expectancy  of  life  furnished 
such  a  criterion,  when  used  in  connection 
with  the  proved  earning  capacity  of  the  de- 
ceased; and  for  this  reason.  In  the  judg- 
ment of  the  majority,  Oiat  ease  was  not  con- 
trolled by  the  ruling  in  Earper's  Cait,  70 
Ga.  119,  Chief  Justice  Jodtson  dissented 
from  this  view,  upon  the  ground  that  it  was 
the  province  of  the  jiiry  to  asaefls  the  dama- 
ges, and  that  there  were  no  settled  and  fixed 
rules  for  estimating  tliem  in  an  action  for  a 
tortious  homicide.  In  support  of  his  opin- 
ion that  it  was  imnossible  in  such  a  case  for 
the  trial  judge  to  kuow  what  portion  of  the 
verdict  snould  be  written  off,  the  learned 
justice  said:  "The  uncertainty  of  life,  the 
mere   ei^pect&ncy   ot    its   duration,   the   ap- 

Eroncli  ot  age,  the  decline  of  strength,  the 
Hzard  of  so  hard  a  life,  so  much  exposed 
and  worn,  the  uncertainty  of  employment, 
— all  these  snd  many  more  considerations 
move  a  jury  in  esLimating  damages  accord- 
ing to  law,  and  no  human  Ijeing  can  tell  what 
aliquot  part  is  not  supported  by  evidence 
and  ought  to  be  written  off."  How  can  the 
mortality  tables,  considered  in  connection 
with  the  earning  capacity  of  the  deceased, 
constitute  a  eritfrion  for  measuring  the 
value  of  his  life,  when,  as  has  been  held  by 
this  court,  it  is  not  essential  in  an  action  for 
a  tortious  homicide  to  introduce  such  taUea 
in  evidence  {Bottctll  v.  Bamhart,  96  Oa. 
521,  23  S.  E.  414),  and  where  they  are  put 
in  evidence,  as  repeatedly  ruled,  they  are  not 
conclusive,  but  simply  data  on  which  the 
jury  iflay  act  or  not,  as  they  see  fltl  In 
Sawinnah,  F.  d  W.  K.  Co.  v.  Stewart,  71  Qa. 
446,  Chief  Justjce  Jackson,  in  his  concurring 
opinion,  says:  "I  do  not  think  there  is  any 
Procrustean  rule  in  the  mode  of  estimating 
tlie  value  of  a  life.    The  age  of  a  man,  the 
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tiie  JU17  majr  axgue  how  loag  be  will  proba- 
bly live  and  work,  vtd  what  his  life  is  worth 
to  his  wife,  in  it«  pecuniary  value.  I  know 
of  no  law  which  requires  tableB  of  the  proba- 
ble length  of  lite  and  ita  probable  worth  to 
be  introduced.  They  may  be  a  useful  cir- 
cumstance, but  are  not  conclusive  or  abeo- 
lutely  esBontial."     llis  extract 


414.  There  beang,  tjierefore,  no  fixed  rule 
preaeribed  by  ivhich  the  jury  can  measure 
the  value  of  a  human  life,  and  the  matter, 
accordingly,  being  largely  left  to  their  dis- 
cretion. In  view  of  ail  the  data  and  circum- 
•tancee  submitted  in  evidence,  it  is  utterly 
Impossible  for  the  jud^e  to  determine  whnt 

fiortion  of  tha  verdict  is  excessive,  since  he, 
ike  the  jury,  has  no  criterion  for  estimat- 
ing with  any  degree  of  accuracy  the  value  of 
the  life.  It  would  be  inconsistent  to  allow 
the  judge,  who  under  our  practice,  is  prohib- 
ited during  the  trial  from  even  intimatinp; 
to  the  jury  his  opinion  on  any  fact  in  issue, 
after  the  trial  ti>  arbitrarily  say  what  the 
verdict  should  be.  Such  action  would  cleAr- 
ly  be  an  Invasiim  by  the  judge  of  the  peculiar 
province  of  the  jury.  Again,  under  our 
Code  the  judge  can  direct  a  verdict  only 
where  Uiere  is  no  conflict  in  the  evidence, 
and  where  that  introduced,  with  all  reasona- 
ble deductions  and  inferences  therefrom,  de- 
mands a  nartieular  verdict.  How,  then,  can 
he  have  the  authority  to  set  tutiie  a  verdict 
which  it  waa,  under  the  evidence,  in  the 
diaoretion  of  the  jury  to  find,  and  to  sub- 
stitute therefor  some  other  amount,  which 
is  not  only  not  demanded  by  the  evidence, 
but  which  cannot  be  arrived  at  under  any 
proof  submitted  to  the  juryT  In  t^e  case 
under  consideration  there  was  a  verdict  for 
the  plaintiff  for  tl 0,833 .33.  The  judge 
granted  a  new  trial  unless  the  ptaintilf 
should  write  oif  the  suin  of  $2,333.33,  so  as 
to  leave  the  recovery  $8,500;  and  in  the 
event  the  plaintiff  complied  with  this  condi- 
tion a  new  trial  was  refused,  the  judge's  or- 
der reciting  that  ''in  tjie  matter  of  amount 
the  court  finds  that  a  verdict  for  $8,500 
would  have  been  and  will  be  a  proper  one 
in  said  case,  doing  substantial  justice  to  all 
parties."  It  is  manifest  that  the  verdict  for 
$8,500  was  rendered  by  the  judge,  and  Tiot 
by  the  jury,  and  it  is  impossible  to  ascertain 
from  tlie  evidence  in  the  case  how  be  ar- 
rived at  tli&l  exact  amount.  It  is  evident 
from  his  order  that  he  was  dissatisfied  with 
the  verdict,  as  to  the  amount  of  damages 
found,  and  that,  if  he  bad  not  Uiought  he 
had  the  power  of  remitting  a  portion  of  the 
damages,  he  would  have  set  the  verdict 
aside  and  granted  a  new  trial  upon  the 
ground  that  the  verdict  was  excessive.  The 
judge  may  have  the  power  to  determine  that 
a  vei'dict  is  grosbly  excessive,  and  for  that 
cause  to  order  it  set  aaide,  and  yet  have  no 
power  to  fix  the  exact  amount  for  which  it 
should  stand.  "The  power  to  control  does 
not  include  tJie  power  to  find.  Like  the  ex- 
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eoutive  veto,  it  armta.  but  doea  not  bj  ita 
exercise  bestow  the  power  to  enact." 

After  mature  consideration,  we  are  of 
opinion  that,  upon  principle,  the  role  deny- 
ing the  power  of  a  b'ial  judge  to  order  a  re- 
mittitur aa  a  condition  to  the  overruling  of 
a  motimi  for  a  new  trial  in  actXons  tar  per- 
sonal injuries  should  apply  with  equal  force 
to  an  action  for  a  tortious  homicide,  and,  in- 
deed, to  all  cases  where  1^  the  apjdication  of 
fixed  principles  of  law  to  the  evidence  the 
excess  in  a  verdict  cannot  be  accurately  as- 
certained. There  are  several  de<Hsione  of 
this  court,  however,  which  are  not  in  har- 
mony with  Uiia  rule.  In  fovea  v.  Cherokee 
[roti  Co.  73  Oa.  459,  which  was  a  suit  for 
damages  for  breach  of  contract,  the  jury 
found  for  the  defendant,  on  ita  plea  of  set- 
off up-ainst  the  plaintiffs,  a  given  sum.  The 
court  granted  the  plaintiffs  a  new  trial  un- 
less d^endant  would  write  off  from  the  ver- 
dict a  specified  sum.  which  the  judge,  in  his 
order,  stated  was  "allowed  for  the  unroasted 
ore  left  by  the  plaintiffs  at  the  mine."  The 
defendant  remitted  the  amount  designated 
by  the  court.  The  court  refused  a  new 
trial,  and  the  plaintiffs  excepted.  Hie  rec- 
ord in  the  caae  shows  that  the  verdict  was 
for  a  lump  sum,  with  no  indication  upon 
which  of  the  various  items  in  the  plea  of  set- 
olT  it  was  based;  nor  was  there  any  proof  of 
the  exact  value  of  the  "unroasted  ore  left  by 
the  plaintiffs  at  the  mine,"  which  the  judge 
arbitrarily  valued  at  a  specified  sum.  In 
his  opinion,  Chisf  Justice  Jackson,  on  this 
point,  said :  "The  judge  below  having  given 
this  case  a  tJioroujih  examination,  and  hav- 
ing granted  a  new  trial  unless  the  defend- 
ant would  write  off  a  large  port  of  the  ver- 
dict which  the  jury  gave  it  as  set-off,  and 
thus  having  shown  the  thoroughness  of  his 
investigation  of  the  facts,  and  having  ap- 
proved the  verdict  with  that  part  written 
off,  and  having  given,  we  think,  a  fair 
charge,  and  the  plaintjffs  in  error  having 
shown  this  court  no  substantial  error  of  law, 
our  duty  is  to  affirm  the  judgment."  The 
question  whether  the  judge  nad  the  power  to 
order  a  part  of  the  verdict  to  be  written  off' 
doea  not  appear  to  have  been  distinctly  made 
or  decided  in  this  case.  In  Mayer  v.  Tuftt, 
70  Ga.  86,  plaintiff  brought  trover  a^inst 
Uie  defendants,  and  obtained  a  verdict  for 
$340.  Various  estimates  were  made  by  the 
witnesses  as  to  the  value  of  the  property  sued 
for,  one  being  aa  high  as  $408.  The  defend- 
ants moved  for  a  new  trial,  which  the  judge 
refused  on  condition  that  the  plaintiff  would 
write  off  from  the  verdict  $112,  which  was 
done.  The  defendants  excepted,  and  thia 
court  heldr  "There  being  some  m-idence  to 
support  the  verdict,  and  Uie  presiding  judge- 
having  required  a  portion  01  the  verdict  to- 
be  written  off,  and  refused  a  new  trial,  tliia 
court  will  not  interfere  with  his  discretion 
in  so  doing."  In  Carlisle  v.  Callahan,  78 
Ga.  320,  2  5.  B.  761,  the  plaintiff  sued  the 
defendant  for  damages  for  forcibly  entering 
and  holding  certain  property  used  by  the 
plaintiff  while  engaged  in  railroad  work. 
An  examination  of  tlie  evidence  in  the  rec- 
ord in  that  case  discloeea  that  the  amount 
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which  the  pluntifr  was  damaged  by  th«  actf 
of  the  d^endaitt  and  his  aervanta  was  ex- 
ceedingly uncertain,  aa  tho  witnesses  for  the 
p)>iiiitiir  did  not  agree  in  their  estimatea  of 
the  damages  the  plaintiff  had  BiifTered.  There 
was  a  verdict  for  the  plaintiff  for  $650.  The 
court  granted  the  defendant  a  new  trial  un- 
less the  plaintiff  within  a  given  time  should 
reduce  the  verdict  by  writing  the  damages 
down  to  $250.  The  plaintiff  wrote  off  the 
amount  required,  and  a  new  trial  wae  re- 
fused. The  defendant  excepted  on  the 
ground,  among  others  that  the  court  had  no 
power  to  order  the  damages  lessened ;  it  fol- 
lowitTg  from  his  doing  ho  that  the  verdict  was 
made  by  the  court,  and  not  by  the  jury.  Up- 
on the  point  in  question  this  court  ruled: 
"The  court  has  no  power  to  write  off,  or  or- 
der written  off,  any  part  of  a  verdict  for 
damages  in  an  action  sounding  in  tort, 
where  the  tort  is  to  the  person;  alitei; 
where  it  Is  to  ptapertj," — citing  Baminnah, 
If.  cE  W.  R.  Co.  V.  Harper,  70  Ga.  119,  and 
Central  R.  Go.  v.  Crosby,  74  Ga,  737,  58  An. 
Rep.  4S3.  Here  the  court  seems  to  make  a 
distinction,  as  to  the  judge's  power  bo  have 
the  verdict  reduced,  between  an  action  for  a 
tort  to  the  person  and  one  for  a  tort  to  prop- 
erty, without  rc^rd  to  the  question  whethei- 
the  damages  iu  the  latter  oaae  can  be  aecur- 
atdy  ascertained  by  the  application  of  the 
law  to  the  evidence.  As  we  have  seen, 
^uch  arbitrary  distinction  was  recognized 
in  Harping  (Jose,  70  Qa,  IIB.  Thornton  v. 
(icorge,  108  Ga.  U,  33  S.  E.  033,  was  a  pro- 
ceeding to  foreclose  a  lien  for  material  fur- 
nished the  OH-ner  of  a  sawmill.  The  defend- 
ant's pleas  involved  an  accounting  between 
the  piu-tiea.  The  amount  that  the  [dsjntiff 
was  entitled  to  recover,  under  the  evidence, 
was  very  uncertain.  The  jury  found  for ' ' 
973D.0O,  whereupon  the  defoidant  moved  for 
a  new  trial  upon  the  general  grounds,  and 
because  tlte  court  erred  in  overruling  his  mo- 
tion for  a  nonsuit.  TTio  court  ordered  that 
a  new  trial  be  granted  unless  the  plaJutiff 
would  write  <^  from  the  verdict  the  sum  of 
(400.  This  the  plaintiff  did,  and  a  new  trial 
was  refused.  The  defendant  excepted,  and 
bhis  court  held:  "Where  the  verdict  for  the 
plaintiff  in  such  a  ease  is,  in  the  opinion  of 
the  judge  befoi«  whom  [it]  the  case  was 
bried,  excessive,  and  under  order  of  court  the 
same  is  reduced  by  the  plaintiff's  counsel  to 
an  amount  for  which  a  verdict  of  tlie  jury 
would  hftve  been  authorized  under  the  evi 
denoe,  such  order  of  the  court  is  not  illegaU 
and,  aiter  the  verdict  is  thus  reduced,  there 
is  no  error  in  the  court  refusing  to  grant 
new  trial  on  the  ground  in  the  motion  of  the 
defendant  that  the  verdict  was  contrary 
evidence."  In.  each  of  the  four  cases  Ii 
<it«d  tbe  amount  of  dunages  which  the  pre- 
vailing parfy  was  entitled,  under  the  law 
and  evidence,  to  recover,  was  uncertain  and 
rested  largriy  in  the  discreUon  of  the  jury, 
undco'  all  the  cirenmatances  and  facts  sub- 
mitted, and  in  none  of  them  can  it  be  said 
that  the  eividence  demanded  the  finding  of 
63L.R.  A. 


any  definite  amount.  We  are  therefore  of 
opinion  that  the  decisions  in  these  cases  to 
the  effect  that  the  trial  judge  has  the  power 
in  sudi  cases  to  order  a  port  of  the  verdict 
written  off,  as  a  condition  to  the  refusal  of 
B.  new  trial,  are  not  sound;  and,  as  they  are 

overrule  them  in  so  far  as  tJiey,  in  principle, 
conflict  with  the  rule  we  have  announced 
above.  The  decision  in  Bjiarka  v.  Xtna  Ins. 
Co.  G2  Ga.  1B8.  is  really  not  out  of  line  with 
the  rule  we  have  laid  down.  In  that  caae 
tlie  court  awarded  a  new  trial  unless  the 
plaintiff  would  write  off  a  part  of  the  recov- 
ery. Ttie  plaintiff  complied,  reserving  the 
right  to  except.  This  court  held  that  the 
plaintiff  could  not  except  to  a  judgment  with 
which  she  had  voluntarily  complied.  The 
question  u'heiher  the  court  had  the  power  to 
order  a  part  of  the  verdict  written  off  was 
not  involved  in  that  case,  and  what  was  said 
on  that  subject  m  the  headnote  was  obiter. 
Ilesides,  there  is  no  question  but  that  the 
trial  judge  may,  in  a  proper  case,  refuse  a 
new  trial  upon  t^rms,  and  such  terms  may 
require  the  writing  off  of  part  of  tdie  ver- 
dict There  is  quite  a  contrariety  of  judi- 
cial opinion  as  to  the  power  of  a  trial  judge 
to  order  a  remittitur  in  actjons  tor  damages, 
where  there  is  no  legal  measure  or  standard 
for  fixing  the  amount  %  the  recovery.  See 
on  the  subject,  18  Enc  PI.  &  Pr.  124  et  seq.; 
16  Am,  i.  Eng.  Enc.  Iaw,  pp.  693  et  wq.; 
1  Sutherland,  Damagra,  Zd  ed.  H  459,  4(10: 
3  Sedgw.  Damages,  Bth  ed.  1322;  Field, 
Damages,  H  882  e(  *eq.;  3  Graham  &  W. 
New  Trials,  11S3  et  aeq.;  Tiffany,  Death  by 
Wrongful  Act,  }  17S;  and  the  caees  cited  in 
these  works, 
6.  The  ftftb  headnote  needs  no  alalwra- 

Judgment  reverted. 

SlaiaianB,  Cb. 


Slmatona,  C^.  J.,  and  LmnrlM,  J.,  concur- 
ring: 

Where,  in  a  suit  against  a  railroad  com- 
pany by  the  widow  of  a  deceased  Mnployee 
for  damages  for  the  homicide  of  her  husband, 
the  mnin  defense  of  the  company  was  that 
the  employee  was  negligent  in  omitting  to 
give  the  signal  preecribed  by  the  company 
before  going  between  the  cars  by  whidi  he 
was  crushed,  it  was  error  for  the  trial  judge, 
in  hie  charge,  to  confine  the  jury  to  a  consid- 
eration of  whether  the  employee  was  n^li- 
gent  after  he  had  gone  between  the  cars,  and 
to  fail  to  call  attention  to  the  question 
whether  he  was  n^ligent  in  going  between 
them.  For  this  reason,  we  think  a  new  trial 
should  have  been  granted,  not  only  for  the 
causes  mentioned  in  the  foregoing  opinion, 
but  because  the  judge  erred  as  bernn  indi- 
cated. We  do  not  assent  to  the  correctness 
of  the  holding  that  the  <diarge  was  not  open 
to  the  critidam  here  made  thereon. 


UnrrED  Statu  Circuit  Cousr  of  Appxals. 


UNITED  STA-raa  CmCDIT  COURT  OP  APPBiLS,  NINTH  CIRCUIT. 
\am  J.   BRYAN  et   al.,  Plfft.  m  Err.,    and  expreM  •tipulklicHu  of  the  bond  sued 


UNITED  STATES  OF  AMERICA. 
4S8  C.  C.  A.  617,  61  U.  B.  App.  SS9,  90  Fad.  *T3.> 

Reeoverr  sa  a  bond  conditioned  tk»t  m 
#OBlniii'lt7i*  BhAll  turn  over  the  mone^ 

received  Id  tbe  money-order  departmeat  ot  bli 
office  Is  noE  preveDted  hj  the  fact  tbat  tbe 
money  whs  etnheixied  wllboiit  bit  fault  or 
n^leci,  by  a  clerk  holding  olBce  under  tba 
civil  aervlie  riilea  ot  tbe  Koveromebt. 

(Octobtr  10,  lfl98.> 

ERROR  U)  tAe  Circuit  Court  of  the 
United  St&tes  for  the  Northern  Dietriot 
of  California  to  review  a  judgment  in  favor 
of  plitintiff  in  an  action  to  enforce  an  al- 
leged liability  on  the  bond  of  a  poatmAster. 
Affirmed. 

The  facU  are  staited  in  the  opinion. 

Argued  befoce  Otlbert  Mid  Ross,  Circuit 
Judges,  and  De  Haven,  District  Judge. 

Mr.  Jolua  T,  0»rey,  for  plaintiffs  in  er- 

Foetmaster  Bryan  wa«  noi  responuble 
for  the  malfaaaanoe  of  clerk  Kennedy  by 
reason  of  the  obligation  arlaing  from  hia 
ofQcial  poaition,  and  aside  from  auch  a  bond 
a«  exiats  in  thi»  cue. 

Uniled  States  v.  Thomat,  15  Wall.  343, 
21  L.  ed.  SI. 

Kennedy  wha  an  officer  of  the  United 
States.  He  held  his  position,  not  by  the 
sufferance  or  appointment  of  Br;an,  but 
under  Uie  civil  service  law  of  the  United 
StAtes  and  the  nilea  and  regulationa 
adopted  purauant  to  eaid  law  governing  the 
appeantinent,  promotion,  and  tenure  of  the 
office  he  held. 

Dnited  Stalei  v.  BartuieU,  6  Wall.  392, 
18  L.  ed.  831. 

Poetmaster  Bryan  and  clerk  Kennedy 
were  both  aervanta  of  the  same  maatsr,  and 
each  under  a  peraofial  responBlUlity  to  the 
gorenmiMtt. 

fiunlop  T.  Murtroe,  7  Crondi,  242,  3  L.  ed. 
329. 

A  poebnaster  ie  not  reaponaible  for  any 
loBsea  oecaoioned  li;  tlie  negligence,  or  de- 
linqnendea,  or  emh«xElemenU  of  hia  aaaist- 
anta,  if  be  exercises  a  due  and  reasonable 
Huperintendetice  over  their  official  conduct, 
and  if  he  has  no  reaoon  to  auspert  them  of 
any  neglig^ce  or  malconduct.  ^ 


Agency,   9th   ed.   S   319a,  p.   392;    Lane 
Cotton,  1   Ld.  Raym.  848;   Whitfield  t.  Le 
Despmcer,  2  Cowp.  764;  Hioholeon  v.  Moun- 
eey,  IS  Eaat,  384. 

Poetmaster  Bryan  did  not  became  reapon- 
rible  tor  the  inalfea«ance  of  Kennedy  aris- 
ing from  his  official  position  by  the  terms 


OM  ot  Fneblo  *  A.  Valler  B.  C«.  (Colo.)  23  L. 
R.  A.  449. 
fiS  L.  R.  A. 


The  condition  of  an  official  b(»id  is  col- 
lateral to  the  obligation  or  penalty.  It  is 
not  based  on  a  prior  debt,  nor  is  it  evidence 
of  a  debt,  and  tbe  duty  secured  thereby 
does  not  become  a  debt  until  default  be 
maile  on  the  part  of  the  principal. 

Uniled  Statet  v.  Thonuu,  15  Wall.  351,  21 
L.  ed.  94. 

The  contract  of  the  surety  must  be 
strictly  construed  in  hia  favor. 

He  has  tlie  right  to  stand  upon  the  rery 
terms  of  hia  contract. 

Anderson  v,  Bellenger,  87  Ala.  334,  4  L. 
R.  A.  080,  0  So.  82;  Miller  v.  Sleu)art.  9 
Whmt.  701,  8  L.  ed.  195;  United  Btate*  ». 
Boyd,  15  Pet.  208,  10  L.  ed.  706;  formr  v. 
Unitfd  Stale*,  5  Pot.  373,  8  L.  ed.  16B. 

If  the  bond  in  suit  was  intended  to  cover 
delinquencies  of  clerks,  assistants,  and  oth- 
ers connected  with  the  poetoffice  over  whose 
appountment,  deragnation  for  duty,  promo- 
tion, or  tenure  of  <^ce  Bryan  had  no  con- 
trol, then  it  should  have  been  ao  nominated 
in  the  bond. 

Smith  v.  United  State*,  2  Wall.  236,  17 
h.  ed.  702. 

The  mere  deftvng  of  his  duties,  without 
more,  cannot  bo  r^arded  as  enlarging,  or 
in  any  way  affecting,  hia  reeponsibility. 

Untied  States  v.  Thomai,  IS  Wall.  346,  21 
L.  ed.  92. 

Messrs.  Page,  KeCntokeM,  ft  Bells 
also  for  plaintiffs  in  error. 

Mr.   Saainel  Knlsht,   for  defendant  in 

Public  policy,  the  language  of  the  bond, 
and  the  relationa  assumM  between  the  gov- 
ernment and  Its  offloere  dictate  that  only 
the  acts  ot  Qod  or  the  public  enemy  shall 
excuee  a  public  official  intrusted  with  the 
care  and  handling  of  public  funds  from  li- 
ability ariaing  from  loss  incurred  either  by 
himself  or  bis  eubordinatee. 

United  States  v.  Presmtt,  3  Hcnr.  678,  11 
L.  ed.  734;  United  States  v.  QiUs,  9  Cranch, 
212.  3  L.  ed.  708,  note;  Postmaster  Oeneral 
V.  Early,  IB  Wheat.  136,  0  L.  ed.  577 ;  United 
States  V.  Morgan,  11  How.  164,  13  L.  ed. 
643 ;  United  ^Stales  v.  Keehler,  9  Wall.  S3, 
19  L.  ed.  674. 

Where  a  recover  of  public  moneys  had 
given  a  bond  similar  to  that  here  in  ques- 
tion for  the  faithful  performance  of  his  dn- 
ties  aa  required  by  law,  proof  that  he  had 
been  rtriibed  of  the  public  mraiey  received 
by  him  was  heJd  no  defense  to  a  suit  on  auch 
bond,  in  the  oase  of  Boyden  v.  United  fitatet, 
13  Wall.  17,  20  L.  ed.  627. 

The  melter  and  reHner  in  the  mint  at  Car- 
son Oity,  Nevada,  was  liable  upon  his  <rfB- 
cial  bond  for  the  erabcKilement  of  his  as- 
sistant, though  not  committed  through  any 
fault  of  the  former. 

United  State*  v.  Zabriikie,  87  Fed.  714. 

De  H»T«a,  District  Judge,  delivered  the 
i^tnion  ol  the  court: 
This  was  an  action  by  the  United  State* 


Bbtan  t.  Umitbd  Btatbb. 


ai» 


to  reoovor  from  Williajn  J.  Bry&n  and  oth- 
er*, the  pluntiffs  in  error,  the  aum  of  $9,- 
3M.88  uid  interest  from  April  30,  1892,  on 
amoimt  of  their  alleged  liability  aa  prin- 
cipal and  Bureties  upon  an  official  Dond 
Ipven  by  Bryan  for  the  faithful  perform- 
ance of  his  dutiea  oa  postmaster  of  the  city 
«f  San  Francisoo  for  a  term  nhich  com- 
menced Jnly  14,  18S6,  and  ended  June  30, 
1890.  By  the  terme  of  this  bond  the  plain- 
tiffs in  error  be<SJne  jointly  and  severally 
tound  to  the  Umted  Statea  that  Bryan,  the 
pfin«p«l  tiierein,  woidd  pay  the  buuice  of 
all  money*  that  might  "eome  lata  his  hands 
from  postage  collected  ...  or  money 
orders iMued  t^  him,"and  would  Bj0o"faith- 
fnlly  do  ana  perform  all  of  the  dnties  and 
obligations  imposed  upon  or  required  of  him 
fay  law  or  the  rulee  and  regulatiinu  of  the 
department  in  oonnectiiHi  with  the  money- 
order  boBioees."  The  complaint  allies 
that  Bryan,  in  his  official  capacity  aa  post- 
master, received  the  sum  of  money  de- 
manded in  this  action,  in  the  transaction  of 
the  money-order  business  of  his  office,  and 
neglected  to  account  for  and  pay  the  same 
orer  to  the  United  StAtee.  The  answer  in 
one  paragmph  conttuus  a  denial  of  the  aver- 
ment that  Bryan  did  not  properly  account 
for  and  pay  the  balance  of  all  moneys  that 
oame  into  nie  bands  on  money-order  account 
In  the  postolSce  at  San  Jfrancisco,  but  this 
denial  is  qualified  by  an  admission  that 
there  was  due  to  the  United  States  on  such 
amount,  m  June  30,  1890,  the  sum  sued 
for,  and  that  the  same  has  not  been  paid; 
Mtd  it  is  alleged  as  a  defense  to  this  action 
that  these  mooers  were  embezzled  by  one 
-Tames  S.  Kennedy,  a  clerk  in  charge  of  the 
monev-order  accounts  and  money-order 
funds  of  the  postcAce  at  the  city  of  San 
Francisco,  during  the  period  of  time  cov- 
ered by  the  bmd;  that  Kennedy  was  not  ap- 


United  States,  and  the  rules  and  regulations 
adopted  in  punruance  thereof,  governing  the 
tenure  of  office  of  clerks  of  that  class,  and 
that  the  money  so  embezzled  by  Kennedy 
was  loet  to  the  United  States  without  the 
fault  or  negligence  of  said  William  J. 
Bryan.  The  circuit  court  suatained  a  de- 
murrer to  this  answer,  and  thereupon  gave 
Sodgment  for  the  plaintiff  for  the  amount 
eniAuded  in  the  complainL  82  Fed.  290. 
liis  rulinff  of  the  court  upon  the  demurrer 

It  is  apparent  from  t}ie  foregoing  state- 
ment that  the  onl^  quMtion  wfiich  is  here 
presented  for  decision  is  this:  Do  the  facts 
allcKed  in  the  anewer  excuse  the  principal 
in  the  bond  from  accounting  to  the  United 
States  for  the  money-order  funds  admitted 
to  have  been  received  at  the  poBtoBlce  at 
San  Frandsco  while  such  principal  was  the 
TMMtmaster,  and  during  the  term  for  whicb 
38  L.  R.  A. 


such  bond  \ 
n^ative  au 
master  at  a  money-order  postoffice  is  tlie  of- 
ficial custodian  of  all  money  received  on  ac- 
count of  money  orders  issued  therefrom,  and 
as  such  custodian  it  is  his  duty  to  account 
to  the  governnMut  for  the  same;  and,  in 
view  of  this  fa^  S  3834  of  the  Revised 
Statutes  requires  that  the  bond  of  the  poat- 
maater  at  a  money-order  postoffice  "shall 
contain  an  additicmal  ooiidition  for  tb» 
faithful  performance  of  all  dutiea  and  ob- 
ligations in  conneoUon  with  the  money-or- 
der business."  The  condition  above  quoted 
from  the  bond  sued  on  is  that  the  prindpol 
therein  will  pay  the  balance  of  all  moneys 
that  shall  "come  into  his  hands  from  post- 
age collected  ...  or  money  orders  is- 
sued by  him.  The  words  "come  into  his 
hands,"  as  here  used,  have  the  same 
meaning  as  the  phrase,  "oome  into  his 
official  custody,"  and  the  true  construction 
of  this  condition  of  the  bond  is  that  the 
principal,  Bryan,  would  account  for  and 
pay  over  the  balance  of  all  euch  moneys  as 
should  come  into  his  official  custody  ba 
poetma«t«r  at  can  Francisco.  The  money 
which  was  received  by  Kennedy,  the  postal 
clerk  in  charge  of  the  money-order  business 
in  that  olSce,  wsiB  thereby,  in  contemplation 
of  law,  received  into  the  offltdal  custody  of 
the  postmaster ;  and  the  fact  alleged  Id  the 
answer  that  such  money  was  embezzled  by 
Kennedy  constitutes  no  defense  to  this  ac- 
tion. The  ca«es  sustaining  this  conclusion 
are  so  numerous  that  no  extended  discus- 
sion of  the  questit»i  is  necessary.  United 
States  V.  Preaoott,  3  How.  67B,  11  L.  ed. 
734:  United  Statet  v.  Morgan,  11  How.  1S4, 
13  L.  ed.  843;  United  Btatet  v.  EveMor,  » 
Wall.  33,  IB  L.  ed.  674;  Boyden  v.  UfUted 
Statra,  13  Wall.  17,  20  L.  ed.  627  ;  Unitt<d 
Btatet  V.  TJtoituu,  IS  Wall.  337.  21  L,  ed. 
89:  United  State*  v.  ZabrUkie,  87  Fed.  714; 
BoaiiifaheU  v.  United  Btatet,  23  C.  C.  A.  681, 


the  bond,  and  that  the  tenure  of  ofDce  of 
such  clerk  was  held  under  the  dvil  service 
act  of  January  16,  1883  (22  Stat,  at  L. 
403),  do  not  affect  the  obligation  of  the 
bond,  nor  render  inapplicable  the  rule  laid 
down  in  the  cases  above  cited.  The  money 
received  by  this  olwk  on  account  of  mon^ 
orders  issued  was  constnictively  in  the  bond. 


pervision  over  such  clerk,  and   to  i 
money  so   received   by   hii 
_.  faithfully  aooounted  lor. 
7 Ac  judgment  ia  affirmed. 


,v  Google 


Abkassai  SvpSBiu  Court. 


ARKANSAS  SUPREHE  COURT. 


James  B.  HARPER  hj  Next  Friend. 

< .Ark ) 

1>  Oae  irho  boarttv  m  fr^tn  irlilflh  lie 
■koald  kaoK  do»  not  atop  at  tbe  it*. 
tloD  for  which  he  hu  a  ticket.  In  the  hope 
that  It  will  do  to  and  m  afford  blm  an  op- 

portunltr  of  reichloc  bla  ijestl nation,  and 
who  refusea  to  par  (he  addltloual  fare  to 
tbe  first  atopBJng  place  upon  tbe  conductor's 
demand,  la  a  paaaenger  wltbln  the  meHDlng  of 
a  itatute  requiring  tbe  ejectlao  of  pauengers 
at  niual  stopping  placea. 
S*  T^enty-llTe  dollara  la  not  ezceaalTe 
■a  4«BUurea  for  ejecting  a  pagBenger  a  mile 
or  two  from  a  atatlob  In  tbe  nlgbt  when  a 
•light  rain  la  falling  and  he  la  aolterlDg  aoma 
front  (ever. 

(March  2S,   leoi.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Circuit  Coart  for  Columbia  Count; 
in  favor  of  pluntift  in  an  action  brought  to 
reoorer  damages  for  the  alleged  wrongful 
ejection  of  plaintiff  from  defendant's  train. 
AfflrvKtd. 

Btatement^  Rlddlflk,  J.: 

James  B.  Harper  got  on  tbe  "Cannon 
Ball"  paaseoger  train  on  defendant's  rail- 
road at  McNeil  for  the  purpose  of  going  to 
Milner,  another  station  on  defendant's  road. 
Milner  was  not  one  of  the  stations  at  which 
that  train  stopped,  and  when  Harper  offered 
a  ticket  to  McNeil  he  was  informed  of  this 
tact  bj  the  conductor,  and  told  that  he  must 
pa;  IS  cents  more,  and  go  on  to  Stephens; 
t^at  being  the  next  stopping  place  for  that 
train.  Harper  refused  to  paj,  and  was 
thereupon  ejected  from  the  train  at  a  point 
about  a  mite  and  a  half  from  tbe  station. 
He  brought  Uiis  action  for  being  put  off  at 
a  place  other  than  a  usual  stopping  place  for 
trains.  There  was  a  verdict  in  favor  of 
plaintilT  for  $125,  hut  the  court  required  a 
remittitur  of  SlOO,  which  having  been  done, 
the  court  gave  judgment  for  the  remaining 
S2.'>  and  costa  against  defendant.  From  this 
judgment  defendant  appealed. 

Xesars.  S«niTiel  H.  West  and  Joks  T, 
Slfford,  for  appellant: 

The  statute  U  conflned  to  tbe  instance  of 
a  passenger  who  refuses  to  paj  fare. 

Hobbs  V.  remu  d  P.  R.  Co.  49  Ark.  358, 
6  S.  W.  586. 

Plaintiff  was  not  a  pasHenger, 

Ra;,  Negligence  of  Imposed  Duties,  p.  4 ; 
2  Am.  A  Eng.  Enc.  Law,  p.  742;  Sckepcrs 
V.  Union  Depot  R.  Co.  120  Mo.  665, 
20  S.  W.  713;  Shearm.  ft  Rcdf.  Ne^.  4th  ed. 
f  448;  Patterson.  Railway  Accident  Law, 
(f  210-214 :  I,oui»vilU  £  N.  R.  Co.  v.  HaiUy. 
94  Tenn.  383,  27  L.  R.  A.  548.  28  S.  W.  367. 

NOTB. — As  to  place  where  one  refoHlnjt  tVpiiy 
tare  may  be  ejected,  see  Bnrch  v.  Baltimore  t 
P.  R.  Co.  (D.  C.)  28  I..  B.  A.  129,  and  noU. 


It  was  the  dutf  of  the  plaintiff  to  aseer- 
tain  tbe  right  train  before  tj^Ving  passage 
on  it,  and  if  he  negligently  failed  to  do  so, 
and  got  upon  tha  wrong  train,  the  railway 
company  owed  him  only  the  duty  of  ordinary 
cars  to  refrain  from  injuring  him. 

ifiaiouri,  E.  &  T.  R.  Co.  v.  Datoton,  10 
Tex.  Cir.  App.  19,  29  S.  W.  llOflj  Columbu*, 
C.  tf  I.  C.  R.  Co.  V.  Powell,  40  Ind.  37; 
Texas  P.  R.  Co.  v.  James,  82  Tex.  306,  15  L. 
R.  A.  347,  J3  S.  W.  GS9;  BeaMohamp  v.  Iff 
tcmational  <£  0.  N.  R.  Co.  66  Tez.  23»; 
Rorpr,  Railroads,  034. 

Where  one  get«  on  a  passenger  train  with 
the  deliberate  purpose  not  to  pay  fare,  asd 
Hdheres  to  that  purpose,  the  relation  of  car- 
rier and  passenger,  and  the  obligations  re- 
sultinj^  from  that  relation,  are  not  tberel^ 
established  between  him  and  tlie  company, 
and  the  company  owes  him  no  other  duty 
than  not  to  wilfully  or  recklessly  injure  him. 

Crindi-an  v.  Chicago,  U.  &  Bt.  P.  R.  Co.  28 
L.  R.  A.  749,  14  C.  C.  A.  606,  82  U.  S.  App. 
182.  67  Fed.  622. 

It  was  the  duty  of  wpellee  to  have  in- 
quired about  the  train  mfore  entering  it, 
and  if  he  did  not  the  consequences  are  tbe 
same  a«  if  be  bad  known. 

St.  Lonis,  !.  M.  d  8.  R.  Co.  T.  Roaenterry, 
46  Ark.  263;  81.  Loui»,  I.  M.  <t  S.  R.  Co.  v. 
AtchUon.  47  Ark.  78,  14  S.  W.  468. 

No  appearance  for  appellee. 

Riddlok,  J.,  delivered  the  opinion  of  the 

This  is  an  action  for  damages  alleged  to 
have  been  caused  tbe  plaintiff  by  being 
ejected  from  one  of  defendant's  passenger 
trains.  Our  statute  provides  tbat,  "if  any 
pas)«eneer  shall  refuse  to  pay  his  fare  or  toll, 
it  shall  be  lawful  for  the  conductor  of  the 
train  and  the  servants  of  the  corporation  to 
put  him  out  of  the  cars  at  any  usual  stop- 
ping place  the  conductor  shall  select." 
Sundels  &  R.  Dig.  i  0192.  Counsel  for  the 
defendant  company  contend  tbat  this  stat- 
ute does  not  apply  here,  for  the  reason  that 
the  plaintiff  knew,  or  by  the  exercise  of  or- 
dinary care  could  have  known,  that  the  train 
which  he  entered  did  not  stop  at  Milner,  and 
that,  as  he  refused  to  pay  liis  fare  to  any 
station  at  which  the  train  did  stop,  he  was 
not  a  passenger.  It  is  doubtless  true  tbat 
one  who  enters  a  railway  train,  and  nfter- 
wards  wrongfully  and  persistently  refuses 
to  pay  his  fare,  Is  not  entitled  to  the  high 
degree  of  care  which  tbe  law  exacts  of  rail- 
ronds  for  the  protection  of  passengers. 
Within  the  meamng  of  the  rules  requiring 
such  care,  it  has  been  often  held  that  such 
a  person  is  not  a  paasenger.  Pondran  v. 
Chicago.  M.  d  St.  P.  R.  Co.  28  L.  R.  A.  740, 
14  C.  C.  A.  500,  32  U.  S.  App.  182,  67  Fed. 
.■i22;  2  Wood,  Railroads,  Minor's  ed.  p.  1213: 
5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  406,  and 
cases  cited.  We  do  not  controvert  the 
soundness  of  these  decisions,  but  it  is  evident 
that  the  reasons  upon  which  they  are  based 
do  not  apply  here;  for  the  object  of  this  stat- 
ute was  to  prevent  railroad  companies  from 
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t  other  Iba.u  a  usual  abapping  place.  If 
thoge  refusing  to  pay  fare  are  not  pasaen- 
gets,  within  the  meaning  of  thia  act,  than 
the  statute  can  have  no  application,  and  is 
mMUiiiiglesa.  It  ie  therefore  very  evident, 
we  think,  that  the  refuaol  to  pay  bv  one 
traveling  on  a  train  does  not,  within  the 
meaning  of  thia  statute,  show  that  he  is  not 
a  passenger.  It  nutj,  of  course,  be  doubted 
whether  one  who  enters  a  train,  intending 
not  to  pay  his  fare  and  to  defraud  Uie  com- 
pany, would  be  protected  by  this  statute; 
but  we  need  not  determine  that  question, 
for  the  evidence  here,  we  think,  doee  not 
show  such  a  state  of  facts.  The  plaintiff 
carelessly  entered  a  train  which  be  should 
have  known  did  not  stop  at  Milner,  but  be 
did  so  hoping  that  it  would  stop  dther  at 
Milner  or  at  a  water  tank  near  there,  and 
thus  afford  him  the  opportunity  to  reach  his 
destination.  He  had  a  ticket  to  Milner, 
which  he  gave  to  the  conductor,  but  the  tick- 
et was  returned,  and  the  plaintiff  ejected, 
because  he  refused  to  pay  the  additional  fare 
to  the  firat  regular  slopping  place  for  that 


train.  The  company  could  have  excluded 
him  from  the  train  or  ejected  bim  at  the 
place  he  entered,  but,  having  carried  him 
away  from  that  point,  was,  under  the  stat- 
ute, required  to  carry  him  to  some  other 
ustukl  stopping  place  before  ejecting  him. 
The  plaintiff  may  not  have  desired  to  go  to 
Stqihens,  the  next  stopping  place,  but,  as 
he  had  carelessly  entered  a  train  that  was 
not  required  to  stop  before  reaching  that 
place,  he  could  have  been  carried  there, 
whether  he  wished  U>  goot  not;  for  the  com- 
pany in  such  a  case  was  not  required  to  stop 
the  train  sooner  for  Us  own  convenience. 
As  the  place  at  which  he  was  ejected  was 
not  a  usual  stopping  place  tor  trains,  and  aa 
he  was  not  given  the  option  of  being  carried 
to  Stephens  instead  of  being  put  off  there, 
the  ejection  woa  unlawful.  The  injury  to 
plaintiff  was  small,  but  it  was  night,  a 
slight  rain  was  falling,  and  plaintiff  wiis 
suffering  some  from  fever.  He  was  put  off 
a  mile  or  two  from  a  station.  Under  these 
circumstances,  the  sum  for  which  the  court 
gave  judgment  was  not  ezceeBiTO. 
A/jirmed. 
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Susie  T.  ENDS  e(  al.,  Re»pU., 

Rachel  Jane  SNYDER  el  al.,  AppU. 

(131  Ca).  68.) 


a.     An 

baa  no  right  to  the  possession  of  the  body  of 
the  teiitator  or  Intestate  for  purposes  of 
tnirlat. 
S.  The  taet  tlmt  it  stBtBtoFr  provlslan 
ImpokliiK,  BBdH  tieiinltr,  the  datr  vf 
barrlns  a  dead  body  upMi  the  next  of 
kin  of  decedent,  anil  giving  blm  tbe  right  of 
possession  for  tbat  purpose,  la  found  In  the 
Peoal  Code,  does  not  prevent  Its  having  force 
In  a  civil  action  to  estsbllsb  the  righls  of  such 
next  of  kin  to  possession  of  tbe  body  for  pur- 
poiea  of  burial. 


(December  SI,  ] 
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APPEAL  by  defendants  from  a  judgment 
(rf  the  Superior  Court  for  Sonoma  Coun- 
t]'  in  favor  of  plaintiffs  in  an  action  to  es- 
tablish rights  to  the  posseBsiim  of  a  dead 
body  for  the  purpose  of  burial.  Affirmed. 
TTie  facts  are  stated  in  the  opinion. 
Ueatrs.  Uppltt  A  Uppitt  and  Myrlok 
ft  Deerimc  for  appellants. 


NOTX. — E'or  earlier  sathorltles  In  this  series 
IS  to  rights  In  the  disposition  and  barlal  of  a 
dead  body,  see  I.srson  v.  Chase  (Ulnn.J  14  L. 
B.  A.  SS,  snd  Hole.-  Hackett  T.  HaeketC  (R.  I.) 
IB  L.  B.  A.  neS;  Choppln  v.  Dauphin  (La.)  33 
L.  B.  A.  13S;  TbompsoD  i.  Deeds  (lowaj  3S 
I^  R.  A.  eei  O'Donnell  v.  Slack  (Cal.)  43  L.  B. 
A.  :t88;  Keyes  v.  Konkel  (Ulch.)  44  L.  R.  A. 
243 :  snd  Wright  v.  Hollywood  Cemetery  Corp. 


s.)  68  L 
53  L.  R.  A. 
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John  8.  Snos  died  in  Sonoma  county  on 
March  30,  1808.  The  plaintiff  Susie  T. 
Enos  is  his  surviving  wife,  and  tbe  plaintiff 
Gertrude  Willis  is  his  daughter.  For  sev- 
eral years  next  before  his  death  the  de- 
ceased had  not  lived  with  his  wife,  but  dur- 
ing that  time  lived  at  the  residence  of  the 
defendant  Rachel  Jane  Snyder,  where  he 
died.  He  left  b  will  which  ctmtained  a  di- 
rection that  the  manner,  time,  and  place  of 
his  burial  should  be  "according  to  the  wishes 
and  directions  of  Mrs.  R.  J.  Snyder,"  the 
said  defendant.  After  his  death  the  plain- 
tiffs herein  made  demand  of  defendant  Sny- 
der for  possesBion  of  his  body  for  the  pur- 
pose of  burying  the  same,  and  the  demand 
was  refused.  Thereupon  this  action  was 
commenced  against  Mrs.  Snyder  for  a  judg- 
ment declaring  that  plaintiffs  are  entitlmi 
to  the  poesession  of  the  dead  body  of  the 
deceased  for  the  purpose  of  burial,  enjoin- 
ing defendant  from  proceeding  with  the 
burial  of  said  body,  and  directing  her  to 
give  to  plaintiff's  tbe  poesession  there- 
of. Defendant  Snyder  answered,  setting  up 
the  clause  in  the  will  above  referred  to,  and 
also  verbal  statements  to  tbe  same  effect 
made  by  the  deceased  before  his  death.  Aft- 
erwards E.  S.  Lippitt,  the  executor  named 
in  the  will,  was,  on  his  own  application, 
made  a  party  defendant,  and  he  filed  an  an- 
swer averring  substantially  the  things  set 
up  in  the  answer  of  defendant  Suyder.  De- 
murrers to  both  answers  were  sustained, 
and  judgment  was  entered  for  plaintiffs  sub- 


■Untiall^  HI  prayed  for  in  the  ctimplaiut. 


the  Hole  question  involved  in  the  cose,  name- 
ly, Under  the  law  of  this  rtate,  did  the  re- 
Bpondents,  as  next  of  kin,  h&ve  the  right  to 
the  poeseBsion  of  the  body  of  the  deceased 
for  the  purpose  o(  burying  it,  as  against 
the  appellante,  who  claim  that  right  under 
the  witlT  The  general  En^lieh  and  Ameri- 
ean  authorities  on  the  subject  are  not  very 
BHtisfactoiy,- — at  least,  as  to  a  contest,  like 
the  one  here  involved,  between  the  next  of 
kin  and  pereons  clniming  under  a  will.  It 
is  quite  well  established,  however,  by  those 
auUiorities,  that,  in  the  absence  of  statu- 
torj'  provisions,  there  Is  no  property  in  a 
dead  body;  that  it  is  not  part  of  the  estate 
of  the  deceased  person ;  and  that  a  man  can- 
not by  will  dispose  of  that  which  aft«r  his 
death  will  be  his  corpse.  There  are  some 
espressions  in  some  of  the  authorities  cited 
by  appellants  to  the  effect  that  the  right  of 
burial  is  in  the  next  of  kin,  "in  the  absence 
of  any  testamentary  disposition,"  but  they 
wN«  not  cases  in  which  the  right  of  testa- 
mentary disposition  was  involv^.  The  case 
which  IS  moat  directly  in  point  here  is  Wil- 
liam* V.  Williams,  L.  R.  20  Ch.  Div.  859. 
It  is  a  recent  case  (18S2),  and  expreaaeA 
the  law  of  England  on  the  subject.  In  that 
case  the  deceased  had,  by  his  will,  directed 
that  after  his  death  "his  body  should  be 
given  to  his  friend  Ellsa  Williams,  to  b« 
dealt  with  by  her  in  such  manner  as  he  had 
directed  to  be  done  in  a  private  letter  to 
her."  The  body,  however,  was  buried  in  a 
certain  cemetery  "by  the  direction  of  his 
widow  and  one  of  his  sonsj"  but  afterwards 
Eliia  Williams  succeeded  in  removing  it 
from  the  cemetery,  and,  having  disposed  of 
it  in  accordance  with  the  direction  of  the 
will,  she  brought  the  action  against  the  ex- 
ecutors to  recover  the  amount  of  the  ex- 
penses which  she  bad  incurred  in  so  doing. 
Kay.  J.,  In  his  opinion,  after  referring  to 
certain  casee,  says:  "It  follows  that  a  man 
cannot  t^  will  dispose  of  his  dead  bod^. 
If  there  be  no  property  in  a  dead  body,  it 
is  impOBsIble  that  by  will  or  any  other  in- 
Btrument  tfae  body  can  be  disposed  of.  I 
asked  for  any  authority  in  conflict  with 
these  cases,  but  none  was  produced.  I  have 
referred  to  the  books  of  tbe  greatest  author- 
ity on  the  question,  and  I  believe  there  is 
no  authority  in  the  least  degree  in  conflict 
with  these  coses.  It  follows  that  the  direc- 
tjrai  in  this  codicil  to  the  executors  to  de- 
liver over  the  body  to  Miss  Williams,  who 
ia  not  one  of  the  executors,  is  a  direction 
which,  in  point  of  law,  could  not  be  enforced, 
and  was  void."  Tbe  current  of  American 
authorities,  although  there  is  some  conflict, 
is  to  the  same  effect.  Ori/fith  v.  Charlotte, 
C.  d  A.  R.  Co.  23  B.  C.  26,  65  Am.  Rep.  1, 
and  cases  there  cited;  Re  Wong  Yung  Qay, 
6  Sawy.  440,  2  Fed.  624 ;  Outhrie  r.  Weaver, 
1  Mo.  App.  136.  In  O'Donnell  v.  Slaok,  123 
Cal.  286,  43,  L.  R.  A.  388,  GS  Pac.  908,  the 
point  was  not  involved.  But  as  someone 
must,  of  necessity,  bury  the  dead,  and  must 
have  the  temporary  possession  of  tlie  dead 
63  L.  B.  A. 
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subject  equity  has  been  invoked,  and  courbi 
of  equity  have  assumed  jurisdiction  and  have 
given  the  necessary  remedies;  and  it  bas 
been  generally  declared  that  the  right  of 
burial  of  a  deceased  wife  or  husband  tolongs 
to  the  siyvivin^  spouse,  and  in  other  cases 
to  the  next  of  km,  being  present  and  having 
the  ability  to  perforin  the  service.  Dwelt 
V.  Baj/Kard,  9  Gray,  249,  87  Am.  Dec.  2S4; 
foe  V.  Gordon,  18  Phila,  186;  Larson  v. 
Choae,  47  Minn.  307,  14  L.  R.  A.  85,  50  N. 
W.  238;  Poles  *■  Phelps.  1  App.  Div.  561, 
37  N.  Y.  Supp.  471 ;  Wyntoop  v,  Wynkaop, 
42  Pa.  203,  82  Am.  Dec.  506;  Re  Beekman 
Street,  4  Bradf.  603. 

The  appellant  Lippitt  in  his  answer  baaee 
his  alleged  right  on  the  directions  given  by 
the  deceased  in  his  will  and  verbally,  and 
not  upon  his  authority  as  executor,  inde- 
pendent of  such  directions,  and  the  argu- 
ments of  counsel  for  appellants  reet  maJnIy 
on  that  basis;  but  there  is  in  their  briefs 
some  shadow  of  contention  that  an  executor 
or  administrator  has,  by  mere  virtue  of  his 
office,  the  right  to  bury  the  body,  and  t» 
the  possension  of  it  for  that  purpose.  There 
are  expressions  to  that  effect  in  the  English 
bofJcs  and  particularly  in  the  older  onen, 
and  th^  mn^  also  be  found  in  aome  Ameri- 
can autnorities,  but  the  current  of  American 
authorities  is  the  other  waj.  Those  expres- 
sions are  found  generally  in  cases  where 
there  was  no  contest  between  executors  and 
next  of  kin,  as  in  WilUami  t.  William*,  L. 
R.  20  Ch.  Div.  669,  where  the  bod;f  had  beeo 
buried  by  the  executors  by  the  direction  of 
the  next  of  kin.  Of  course,  it  is  generally 
provided  by  statute,  as  in  this  state  by  f 
1643,  Code  Civ.  Froc.,  that  executors  or  ad- 
ministrators must  pay  "funeral  expenses ;" 
but  it  has  certainly  been  the  custom  in  this 
country  for  the  next  of  kin,  and  not  the 
executor  or  administrator,  to  have  the  cus- 
t4>dy  of  the  dead  body  before  the  funeral. 
and  to  bury  it.  Indeed,  under  our  probate 
system,  it  cannot  be  determined  who  the 
executor  or  administrator  is  until  after  the 
appropriate  time  for  the  funeral  has  elapsed, 
and  the  burial  of  the  dead  body  Is  not  to 
be  found  in  the  statutory  enumeiration  of 
the  rights  and  duties  of  executors  and  ad- 
ministrators. In  3  Am.  &  Eng.  Enc  Law. 
2d  ed.  p.  837,  it  is  said  in  the  text  as  fol- 
lows :  "In  Eneland  it  has  been  brid  that  an 
executor  has  uie  right  to  the  custody  and 
possession  of  the  body  of  his  decedmt  un- 
til it  is  properly  buried.  But  this  doctrine 
has  no  support  in  the  United  States."  And 
the  casta  cited  support  the  text.  In  Rmi- 
han  V.  Wright,  126  Ind.  636,  9  L.  R.  A-  614, 
26  N.  E.  S22.  the  court,  after  an  elaborate 
discussion  of  the  subject  and  review  of  the 
authorities,  says;  "Our  conclusion  is  that 
the  custody  of  the  corpse  and  the  right  of 
burial  do  not  belong  to  the  executor  or  ad- 
ministrator, but  to  the  next  of  kin,  and  that 
the  courts  of  this  state  possets  the  power 
to  protect  such  next  of  lun  in  the  exercisa 
of  such   right." 

We  have  considered  the  mbjeot  ma  pr«- 


Exoa  T.  Sntdbr. 


•ented  In  the  genonJ  auUiorltieB  because  ap' 
pellanta  contead  tliat  there  are  no  fltatu- 
tor;  provinons  here  whieh  are  detarminative 
of  the  questioD  involved,  but  we  tliink  that 
our  Btatutor;  law  does  definitely  settle  the 
question  Bgainst  appellants'  contention- 
Section  262  of  the  Penal  Code  prcmdee  that 
"the  dn^  of  buTying  the  body  of  a  deceaaed 
person  devolyen  upmi  the  persons  herein- 
after qiecified."  Then  follow  four  subdi- 
TisioQB  of  the  section.  Subdivision  1  pro- 
vides that  in  the  case  of  the  deftth  of  a  mar- 
ried woman  the  duty  of  burial  devtdves  oa 
the  husband,  and  aubdivisioa  2  is  as  M- 
Iowb;  "If  the  deceased  was  not  a  married 
woman,  but  left  any  kindred,  the  duty  of 
burial  devoivM  upon  the  person  or  persons 
in  the  same  degree  nearest  of  kin  to  the 
deceased,  being  of  adult  age  and  within  this 
state,  and  possessed  of  sufficient  means  to 
defray  the  necessary  expenses."  And  1  294 
provides  that  "the  person  charged  by  law 
with  the  duty  of  burying  the  body  of  a  de- 
ceased person  is  entitled  to  the  custody  of 
nieh  body  for  the  purpose  of  burying  it." 
It  is  also  provided  In  another  section  that, 
if  the  person  upon  whom  the  duty  of  burial 
is  imposed  n^lects  to  perfmrm  it  in  a  re*- 
sonabJe  time,  he  is  guil^  of  a  misdemean<H', 
and  is  also  liable  in  a  civil  action  to  the  per- 
son who  does  perform  it  in  treble  the  ex- 
pense incurred.  These  provisions  are  very 
clear  and  explicit,  but  appellants  contend 
that  they  should  not  be  considered  in  a  civil 
action,  because  they  are  in  the  Penal  Code. 
This  position  is  not  tenable.  We  have  here 
a  Code  system  which  is,  for  convenience 
and  partial  dassiflcstion,  divided  into  four 
Codes,  to  each  of  which  a  name  is  given; 


but  th^  I 
each  other,  and  n 
in  itself,  or  absolutely  confined  to  a  particu- 
lar subject.  Therefore  clear  enactments  of 
substantive  law  establishing  rights,  like  { 
294,  are  not  to  be  held  inoperativs  because 
found  in  any  particular  Code.  If  the  provi- 
sion in  one  Code  were  in  conflict  with  a  pro- 
visitHi  on  the  same  subject  in  another  Code, 
perhaps  a  consideration  of  the  general  pur- 
pose ot  each  of  the  Codes  might  afford  some 
aid  in  solving  the  difficultr;  out  there  is  no 
such  difficult  here,  for  there  is  no  provi- 
sion in  any  of  the  other  Codes  touching  tha 
question  here  involved.  The  fact  that  a  pen- 
alty for  not  burying  a  dead  twdy  is  also 
imposed  upon  the  one  whose  duty  it  is  to 
bury  it  does  not  affect  the  right  of  custody 
which  the  law  gives.  If  the  duty  and  the 
right  had  been  declared  in  some  <rtiher  Coda, 
and  the  PoulI  Code  had  merely  provldod  the 
penal^,  there  would  be,  we  suppose,  no  ob- 
jection to  the  appropriateness  of  the  legis- 
lation; but  there  is  no  reason  in  law  why 
any  part  of  this  legislation  Is  invalid  bft- 
canse  found  in  the  Penal  Code  instead  of 
one  of  the  others.  It  would  hardly  lie  eon- 
tended  that  the  provision  about  liability  in 
a  "civil  action"  is  inoperative  because  found 
in  the  Penal  Code.  The  subject  is  one  pe- 
culiarly appropriate  for  le^slative  direo- 
tion,  and  it  may  be  assumed  that  the  Issia- 
lature  has  looked  upon  the  provisions  of  the 
Code  above  cited  as  sufliciantly  oxpresslve 
of  the  legislative  intent. 
Tha  jvigmtnt  i$  affirmed. 

We  concur:  TsBple,  J.i  HMukaw,  J. 


ILLINOIS  SUPREME  COURT. 


raty  of  CHICAGO  et  «I. 
(IBl  ni.  289.) 

1.  A  PBtlFOiUI  compftB^  ivlileh  \mm 
leaaed  b  kaclc  atund  on  Its  own  property 
cannot  grant  tha  leasee  special  privileges  b*- 
j<md  the  limits  of  Its  own  land  b;  preventing 

olhers   from  ocruprlng  back   stands  In    the 

2.  A  kBck  utiind  In  front  of  a  rallmud 
depot,  vrhfcli  daes  not  prevent  access 

to  or  BKrees  tberefrom,  cannot  of  Itself  In- 
terfere witb  passenger  or  freight  trsfflc  so  as 
to  entitle  tha  railroad  eompanr  to  an  1d- 
Jnnetlon. 


S.  Tbp  nae  of  a  atreet  or  ktKkwfty  tut 
a  stand  for  hachs  or  other  vehldea,  wItb 
tbe  consent  or  acqulescance  of  tbe  miHilclpal 
aothorltles,  caonoi  bs  gnlolned  at  tks  •alt 
ol  SQ  abutting  propertr  owner. 

WrtterigM.  Oh.  J.,  aUtcntt.) 

COctolMr  10,  1B99.) 

ERROR  to  the  Circuit  Court  for  Cook 
County  to  review  a  decree  in  favor  of 
defendants  in  a  suit  to  enjoin  the  mainte- 
nance of  a  back  stand  in  a  public  highway 
adjoinin;;  complainants'  property.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mettrn.  3.  3,  Brooks  and  Lsesoli 
Bmthers  ft  Hoirell  for  plaintiffs  in  er- 


Nora. — For  tbe  conflicting  decisions  on  tbe 
Hgbt  of  a  carrier  to  discriminate  between  hack- 
men  and  similar  solicitors  of  baslneas.  tee  note 
to  Cole  V.  Rowen  (Ulch.)  IS  L.  R.  A.  S4S. 

For  other  cam  In  this  series  In  favor  of 
■ilrh  exclusive  right,  see  Lneas  v.  Herbert  (Ind.) 
3T  L.  B.  A.  STe :  New  Tork,  N.  H.  &  H.  B.  Co. 
T.  Seovlll  (Conn.)  42  L.  S.  A.  lET ;  Kates  t.  At- 
lanta Baggage  1  Cab  Co.  (Ga.)  44  L.  R.  A.  4S1 : 
Oodbont  V.  St.  Paul  Colon  Depot  Co.  (Mlon.^ 
63  L.  R.  A. 


47  I„  H.  A.  532 ;  Norfolk  &  W.  B.  Co.  v.  Old 
DotnlaloB  Baggage  Transfer  Co.  (Va.)  GO  L. 
R.  A,  722 :  end  Boston  &  A,  R.  Co.  v.  Brown 
IMaaa.)   B2  L.  R.  A.  418. 

For  denial   of  nicb   eicliislve   prlvtl^e.   see 
Indlanapolla   Union   R.   Co,    v.  Dohn    (Indj_45 


ib,  Google 
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Illimois  Bupruu  Codrt. 


Oor., 


Uea»*.  MeilBUiM  A  floelke,  for  defead- 
matm  in  error; 

The  UM  of  a  street  or  higbwaf  with  the 
conf«iit  or  Bcquiescmoe  of  tbe  municipal  au- 
thorities cBQnot  be  enjoined  at  the  luit  of 
an  abutting  owner. 

Doane  v.  Lake  Street  Elcv.  R.  Co.  106  111. 
5IU,  36  L.  B.  A.  97,  46  N.  E.  GZO;  Uurphg 
V.  Chicago.  20  111.  27S,  81  Am.  Dec.  307; 
atftton  V.  Chicago  A  E.  R.  Co.  7fi  111.  74; 
Palteraon  v.  Cfiicago,  D.  i  V.  R.  Co.  76  III. 
(88;  C&ieopo,  B.  i£  Q.  R.  Go.  t.  UoGinnia,  70 
ni.  269;  Peoria  <E  R.  I.  R.  Co.  r.  Behortt,  84 
III.  135;  Penn.  Hut,  L.  J«a.  Co.  ».  Hei»*. 
141  Hi.  3G,  31  N.  E.  138 ;  Goreoran  -v.  Chi- 
cago, M.  d  N.  R.  Co.  149  lit.  eoi,  37  N.  E. 
68;  White  V.  Metropolitan  Weat  Side  Elev. 
R.  Co.  164  III.  620,  30  N.  E.  270;  Pittt- 
hurgh,  C.  C.  d  St.  L.  B.  Co.  t.  Bactma,  164 
U.  S.  421.  38  L.  ed.  1031,  14  Sup.  Ct  Bep. 
1114;  Truetdale  v.  Peoria  Qrape  Sugar  Co. 
lot  III.  661 ;  World's  Columbian  Eapotition 
V.  United  State;  6  C.  C.  A.  68,  18  U.  B. 
Am.  42,  66  Fed.  654;  Dunning  v.  Aurora, 
40  III.  481;  Bliss  v.  Kennedy,  43  111.  67; 
Cook  Counts  v.  Great  Western  R.  Co.  IIB 
III.  218,  10  N.  E.  604 ;  Tibbetta  v.  West  & 
South  Toicn  Street  R.  Co.  G4  III.  App.  ISO; 
Chicago  v.  Union  Bldg.  Aaso.  IDS  111.  380,  40 
Am.  Kep.  698 ;  Clark  v.  Donaldion,  104  HI. 
639;  Union  Coal  Co.  t.  La  Salle,  136  HI. 
119,  12  L.  R.  A.  326,  26  N.  E.  660;  Beting 
V.  Scott,  107  111.  600;  Miller  v.  Webtter 
City,  U  Iowa.  162,  62  N.  W.  648. 

The  law  above  cited  applies  to  a  corpo- 
ration as  well  ai  private  individnnJa. 

General  Eleetrio  R.  Co.  v.  Chicago  City 
R.  Co.  66  111.  App.  362. 

Plaintifls  in  error  have  an  adequate  rem- 
edy at  law,  and  relief  in  equity  will  not  be 
granted. 

Chicago,  M.  d  St.  P.  R.  Co.  v.  Darke,  148 
111.  228.  36  N.  E.  760;  I^kc  Erie  d  W.  R. 
Co.  V.  Scott,  132  III.  420,  8  L.  R.  A.  330, 
24  N,  E.  78;  Chicago  d  1.  R.  Co.  v.  Rob- 
bins,  169  111.  saS.  43  N.  E.  332:  Gait  v. 
Chicago  d  .V.  W.  R.  Co.  157  HI.  125,  41  N. 
E.  643;  Rigney  v.  Chicago,  102  HI.  64; 
Chicago  d  W.  I.  R.  Co.  v.  Ayres,  106  111. 
511 ;  Pittsburg.  Ft.  W.  d  C.  R.  Co.  v.  Reich. 
101  III.  167 :  Chicago  £  P.  R.  Co.  v.  Stein, 
75  HI.  41;  Ottava  Gaslight  &  Coke  Co.  v. 
Graham,  28  III.  73,  81  Am.  Dec.  263;  tl- 
UnoU  C.  R.  Co.  V.  Oralill.  50  HI.  242. 

Where  the  relief  prayed  for,  if  granted, 
would  be  of  gieat  injury  to  the  defendants, 
and  not  n  corresponding  benrlit  to  the  com- 
plainants, an  injunction  will  be  denied. 

Pratt  V.  Neto  York  C.  d  H.  R.  R.  Co.  00 


Hi-rh,  Inj.  606;  Harlan  d  H.  Co.  v.  Panchall, 
5  Del.  Ch.  435;  Fobes  v.  Rome,  W.  d  O'.  R. 
Co.  121  N.  Y.  605,  8  L.  E.  A.  453,  24  N.  E. 
»lli;  Jacksoiiville,  T.  d  K.  W.  R.  Co.  v. 
.i.dam»,  28  Fla.  656,  14  L.  R.  A.  633,  10  So. 
465;  Amerman  v.  Deane.  132  N.  Y.  356,  30 
N.  E.  741;  Interttale  Commerce  Commis- 
sion V.  Cincinnati,  V.  0.  d  T.  P.  R.  Co.  64 
Fed.  981:  Waeon  v.  Sanborn,  46  N.  H.  171. 
No  railroad  depot  can  make  arbitrary 
rules  discriminating  as  to  who  may  occupy 
63  L.  E.  A. 


stands  as  provided  by  such  depot,  and  as  to 
who  shall  solicit  passengers  therefrom. 

Ray,  Pass.  Carr.  f|  113-115;  Montana 
Union  R.  Co.  y.  Langloi*  (Mont.)  8  L.  R. 
A.  753,  and  note;  Markham  v,  Proton,  8  N. 
E.  623,  31  Am.  Dec.  200;  Cravens  v.  Rodg- 
era,  101  Mo.  247,  14  S.  W.  106;  EalamaoM 
Book  d  Sim  Co.  v.  Bootavia,  84  Mich.  194, 
10  L.  R.  A.  810,  47  N.  W.  667;  Old  Colony 
R.  Co.  T.  Trxvp,  147  Mass.  43,  17  N.  E.  89; 
Jforriott  v.  London  d  8.  W.  R.  Co.  I  C.  B. 
N.  8.  499;  Re  Palmer,  L.  R.  6  C.  P.  104; 
Cambloa  v.  Philadelphia  d  R.  R.  Co.  0  Phila. 
411;  Neu>  England  Eap.  Co.  v.  Uainv  C.  R. 
Co.  57  Me.  188,  2  Am.  Rep.  31 ;  Summitt  v. 
State,  8  Left,  413,  41  Am.  Rep.  637. 

Messrs.  OIiArlea  B.  TIiontoB  and  t.  H, 
Oorrlckm  for  eit;  of  Chicago. 


The  Pittsburg,  Ft,  Wayne,  *  Chicago 
Railway  Company,  one  of  the  plaintiffs  In 
error,  is  the  owner,  and  the  Pennsylvania 
Coojpany,  the  other  plaintiff  in  error,  is  the 
lessee,  of  the  tract  of  land  occupied  by  tbe 
Union  Passenger  Station  in  Cbirago,  bound- 
ed by  Madison,  Van  Buren,  and  Canal 
streets,  and  the  Chicago  river.  Several  rail- 
waj  companies  use  this  station  under  an 
agreement  which  provides  that  the  Penn- 
sylvania Company  shall  have  control  of  th» 
station  and  [iroperty.  It  is  allied  that 
passenger  trains  to  the  number  of  233  ar- 
rive aiut  deport  from  the  station  every  twen- 
ty-four hours;  that  the  average  daily  num- 
ber of  passengers  arriving  and  departing  is 
over  31,000;  that  the  pieces  of  baggage  re- 
ceived and  delivered  daily  number  over  2,- 
000,  and  the  United  States  mail  received  and 
delivered  averages  178  tons  per  day.  The 
passenger  station  fronts  on  Canal  street, 
and  tbe  entire  length  of  the  building  on  that 
street  is  1,070  feet,  with  thir^  entrances 
in  constant  use  in  the  transaction  of  busi- 
ness, lliere  are  five  other  stations  at  dif- 
ferent places  in  Chicago.  All  tickets  be- 
yond the  terminus  at  Chicago,  and  known 
as  "through  tickets,"  have  attached  thereto 
a  coupon  for  conveyance  through  the  city 
of  Chicago  from  this  station  to  tbe  station 
of  the  connecting  line  of  railway,  and  each 
railway  company  entering  the  station  has  a 
contract  for  the  use  of  a  line  of  coaches  for 
the  perfonnance  of  this  servioe  called  for 
by  the  coupon.  AH  coaches  and  wagons 
leaving  the  railway  station  perform  this 
service  of  carrying  passengers  and  baggage, 
and  st(ind  in  front  of  the  station  as  long  as 
necessary  to  receive  passengers,  baggage, 
and  mail.  On  December  31,  1885,  the  city 
council  of  the  city  of  Chicago  passed  an  or- 
dinance establishing  stands,  which  was  ap- 
proved by  the  mayor,  and  which  provid^ 
that  "any  duly  licensed  hackney  coach,  cnb, 
or  other  vehicle  tor  Uie  conveyance  of  pas- 
(tengcrs  may  stand,  while  waiting  for  em- 
ployment, at  any  of  tbe  following  places  and 
for  the  period  of  time  hereinafter  provided : 
Stand  ^o.  1:  The  north  side  of  Waehins- 
ton  street,  between  Clark  and  La  V:*V.p 
streets.    Stand  No.  2:    Tliat  portion  of  the 
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w«8t  dde  of  Clark  street  beginning  50  feet 
from  the  aouthwest  coiner  of  Eandolph  and 
Clark  Htreeta,  and  running  thence  to  Wash- 
ington street.  Stand  No.  3;  The  OMt  aide 
-of  La  Salle  street,  between  Washington  and 
Randolph  streeU.  Stand  No.  4:  The  east 
side  of  Canal  street,  occupying  110  feet,  be- 
tween Adams  and  Madison  streets,  as  the 
superintendent  of  police  shall  direct.  Stand 
No.  5 :  All  theaters  and  other  places  of  pub- 
lic amusement  fifteen  minutes  before  the 
conclusion  of  the  performance.  Stand  No. 
4:  At  sit  railroad  depots  ten  minutes  pre- 
vious to  the  arrival  of  all  passenger  trains. 
Stand  No.  7:  On  all  such  street  comers, 
from  ten  r,  tt.  until  sunrise,  as  tb.«  super- 
intendent of  police  shall  designate.  Stand 
No.  3:  At  such  other  places  where  the  oc- 
-cupants  of  the  premises  in  front  of  which 
it  is  desired  to  stand  for  employment  shall 
sive  permission,  in  writing,  to  the  owner  or 
drivej'  so  to  do,  and  it  shall  be  approved 
in  n-riting  by  the  superintendent  of  police: 
provided,  it  shall  not  be  lawful  to  stand  for 
-employnieDt  in  front  of  a  hotel  where  such 
stand  has  been  established  (m  the  oppoaite 
aide  of  the  street  from  such  hotel."  On  Jan- 
nary  20,  1896,  the  city  council  passed  an- 
other ordinance,  as  follows;  "That  when, 
At  or  near  any  railroad  passenger  depot  in 
Uie  city  of  Chicago,  a  place  has  been  or 
shall  be  designated  as  a  licensed  carnage 
stand,  it  shall  be  lawful  for  the  driver  of 
-the  first  double  and  Brat  single  vehicle  in 
line  to  stand  in  front  of  such  railroad  depot 
and  solicit  business:  provided  such  driver 
shall  not,  in  so  soliciting  business,  obstruct 
the  sidewalk  or  stand  thereon  at  a  greater 
distance  than  2  feet  from  tlie  curb  line." 
Hack  stands  Nos.  1,  2,  and  3  are  in  front 
«{  public  property.  Hack  stand  No.  4  is  in 
front  of  the  railroad  station.  Plaintiffs  in 
«rTor  allege  in  their  bill  that  since  the  pas- 
■ag«  of  the  ordinance  this  stand  in  front  of 
tha  statitm  has  had  backs,  cabs,  and  express 
-wagons  standing  continuously,  against  the 
protest  at  the  complainants,  in  front  of  the 
station,  for  a  distance  of  about  300  feet 
front  tiM  south  side  of  MadJnon  street,  and 
-Uiat  they  occupy  this  stand  continuously 
from  7  o'clock  a.  u.  until  10  o'clock  p.  ii., 
and  the  drivers  occupy  a  part  of  the  side- 
walk, soliciting  passengers  and  baggage.  It 
ia  averred  that  fifteen  hocks  and  coupes  and 
aiz  express  wagons,  and  from  eighteen  to 
twenty  men,  are  at  this  hack  stand  continu- 
-oosly  during  the  hours  named;  that  twenty- 
three  to  twenty-five  horses  are  feddailyatthe 
stand;  and  that  the  drivers  of  the  first  sin- 

fle  and  first  double  vehicles  have  stood  in 
rant  of  the  main  entrance  of  the  passen- 
ger station  soliciting  business. 

On  February  24,  189Q,  the  plaintiffs  in 
-error  filed  their  bill  ailing  the  foregoing 
facts,  and  charged  that  the  space  in  front 
■<4  the  station  is  necessary  for  the  transac- 
tion of  the  business  to  which  the  station  ia 
devoted ;  that  said  ordinances  are  illegal 
and  void;  that  the  interference,  interrup- 
tion, and  daily  damage  and  inconvenience 
to  complainants  and  occupants  of  the  sta- 
tion constitnte  irreparable  damage;  that  the 
S3  T.  R.  A.  V, 


'  hock  stand  prevents  ingress  and  egress  to 
and  from  their  property;  and  that  its  es- 
tablishment is  a  damage  and  interference 
with  their  privat«  rights,  and  causes  an  un- 
just burden  upon  their  property,  without 
compensation,  and  gives  lor  a  private  use 
a  portion  of  Canal  street,  in  front  of  their 
prc^rty,  which  is  held  in  trust  by  the  city 
of  Chicago  solely  for  use  as  a  public  street. 
The  city  of  Chicago  and  John  J.  Badenoch, 
.  superintendent,  were  moda  defendants,  and 
I  the  bill  prayed  for  an  injunction  restraining 
them  from  continuing  the  stand  for  hacks 
and  express  wagons,  and  from  permitting 
the  drivers  of  nrst  single  and  flrst  double 
vehicles  to  occupy  the  sidewalk  in  front  of 
the  station  for  the  purpose  of  soliciting 
passengers.  On  leave  granted  for  that  pur- 
pose, Thomas  J.  Doyle  and  Walter  Owen, 
representing  the  hackmen  occupyioK  this 
stand,  were  admitted  to  the  suit,  and  filed 
answers  denying  that  the  ordinaiLcea  are  il- 
legal, or  that  the  hack  stand  prevents  com- 
plainants from  the  use  of,  or  ingress  to  and 
egress  from,  their  property,or  that  the  space 
in  front  of  the  station  is  necessary  for  the 
transaction  of  the  business  of  the  station, 
or  tJiat  the  portion  occupied  bj  the  hade 
atand  is  necessary  or  important  for  auch 
business ;  alleging  that  along  the  entire 
space  occupied  there  is  no  public  traffic 
which  is  interfered  with  or  damaged  by  the 
hack  stand,  and  that  on  the  station  grounds 
and  premises  of  the  complainants,  and  at 
the  entrance  to  the  power  house,  are  sta- 
tioned hscks  and  cabs  belimging  to  another 
Sroprietor,  which  wait  thoro  for  passengers 
J  an  arrangement  with  the  complainants. 
No  answer  was  filed  by  the  city  ot  Cbicogo, 
but  it  appeared  by  its  corporate  couhmI. 
Heplications  were  filed  to  the  answers  of 
Doyle  and  Owen,  and  on  the  hearing,  by 
agreement,  the  application  for  injniwtion 
was  made  a  final  hearing,  and  affidavits  were 
filed  in  support  of  the  bill  and  answers.  On 
hearing,  the  circuit  court  found  that  the  or- 
dinance passed  by  the  city  of  Chicago  on 
the  20tlT  day  of  January,  1896,  and  which 
went  into  force  on  the  28th  day  of  Janu* 
ary,  1896,  entitled  "An  Ordinonoe  Regulat- 
ing the  Drivers  of  Vehicles  at  Railroad 
Depots,"  was  illegal,  null,  and  void,  and  the 
enforcement  thereof  should  be  restrained,  as 
piayed  in  complainants'  bill  of  complaint. 
The  court  further  found  that  the  ordinance 
passed  by  the  common  council  of  the  city 
of  Chicago  on  tJie  Slat  day  of  December, 
18BS,  entitled  "An  Ordinance  Batablishing 
Hack  Stands,"  publiahed  aa  I  1706  in  the 
laws  and  ordinancea  of  the  city  of  Chicago 
publiahed  in  ISOO,  is  a  valid  ordinance  so  far 
as  it  establiahes  stand  No.  4,  upon  the  cast 
side  of  Canal  street,  occupying  110  feet  be- 
tween Madison  and  Adams  streets,  as  the 
superintendent  of  police  shall  direct,  and 
that  said  ordinance  is  a  reasonable  and 
valid  exercise  ot  the  powers  CMiferred  upon 
the  common  council  of  the  city  of  Chicago, 
to  the  extent  of  the  frontage  of  110  fe(A 
named  in  aaid  ordinance. 
The  title  of  the  streets  Is  vested  in  the 
Ity,  and  it  has  the  conservation,  control, 
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mauagement,  and  BUperrisioii  ot  tuch  trust 
property,  &nd  it  IB  lt«  duty  to  defend  and 
protect  the  title  t«  such  trust  estate.  Tbe 
city  has  no  pDwer  or  authority  to  grant  the 
exclusive  use  of  its  streets  to  any  private 
person  or  for  any  private  purposes,  but 
miist  hold  and  control  the  possession  exclu- 
sively for  public  use,  for  purposes  of  travel 
and  the  like.  Field  v.  Barling,  149  111.  65S, 
24  L.  R.  A.  406,  37  N.  E.  850;  Bibbard  v. 
Chicago,  173  111.  HI,  40  L.  R.  A.  621,  60  N. 
E.  256;  Barroice  v.  Bytamore.  160  111.  588, 
26  L,  R.  A.  535,  37  N.  E.  1006;  Ligart  t. 
Chicago,  139  III.  46,  28  N.  E.  034.  Tbe  rale 
is  that  all  public  highways,  from  side  to 
side  and  from  end  to  eod,  are  held  for  the 
use  of  the  public,  and  no  other  safe  rule  can 
be  adopted.  It  does  not  follow,  however, 
that  every  obstruction  of  a  street  would  con- 
stitute a  purpreature  or  be  illegal.  Keces- 
■ary  and  t«mp<H^ry  obstructions  of  the 
streets  for  the  purposes  of  or  incident  to 
their  rep^r,  and  interruptions  caused  by  the 
improvement  of  adjoining  lots,  if  not  con- 
tinued for  an  unreasonalile  time,  are  not 
■uch  encroachments  as  would  amount  to  a 


;  all  increased  burdens  on  the  streets 
which  may  be  authorized  by  tbe  municipal- 
ity. A  stage  line  running  along  the  street, 
or  cabs  to  be  used  by  persona  oeBiring  that 
method  ot  locomotion,  would  have  a  right 
to  Btop  and  take  up  and  discharge  passen- 
gen's  and  use  the  street  for  such  public  use; 


But  1 


rs^fh'i"? 


tbe    ' 


1.  hack  hailed  to  stop 
I  premises  a  sufficieat  period 
of  time  for  one  to  mount  or  a)ight  would  not 
give  such  owner  the  right  to  resort  to  a 
court  ot  equity  and  have  an  injunction. 
Tlie  use  of  tbe  street  or  highway  with  the 
consent  or  acquiescence  of  the  municipal  au- 
thorities cannot  be  enjMned  at  the  suit  of 
an  abutting  property  owner.  This  court 
haa  frequently  determined  this  question,  and 
held  that  where  an  additional  use  of  the 
street  has  been  granted  by  the  city  an  in- 
junction will  not  be  granted  to  restrain  such 
nae,  as  the  right  to  so  occupy  is  a  question 
betwerai  one  so  occupying  and  the  munici- 
pality having  the  control  of  the  streets,  and 
charged  with  the  duty  of  keeping  the  same 
free  from  unlawful  obstructions  and  protect- 
ing the  public.  The  remedy  of  an  individ- 
ual— the  abutting  owner — is   in    an    action 


lor  damages  for  an  injury  resulting  to  his 
pn^rty  by  reason  of  what  is  claimed  by 
him  to  be  a  nse  of  the  street  incMislstent 


with  his  rights.  He  cannot,  bo>wever,  be 
permitted  to  invoke  the  remedy  by  injunc- 
tion (or  the  protectimi  of  the  public,  and  un- 
der that  guise  seek  to  protect  himself.  Mar- 
phffV.  Chicago,  20  111.  270,61  Am.  Dec.  307; 
Corcoran  v.  Chicago,  M.  &  S.  H.  Co.  149  nt. 
291,  37  N.  E.  68;  Doane  v.  Lake  atreet  Elen. 
B.  Co.  les  111.  610,  36  L.  R.  A.  07,  46  N. 
E.  S20,  and  cases  cited. 

Th«  depot  of  the  complainants,  extending 
over  1,000  feet  in  length,  is  for  the  use  of 
Ita  passengers  entering  therein  or  departing 
03  L.  R.  A. 


'  therefrom  over  the  different  lines  of  rail- 
ways which  receive  and  diacharge  passen- 
gers therein.  A  railroad  company,  while  in 
a  certain  sense  a  privato  corporation,  is  in 
many  other  respects  a  public  corporation, 
and  amenable  to  public  control,  and  difi'erent 
from  a  mere  private  corporation.  Sucb  a 
corporation  is  invested  with  extraordinary 
powers,  under  which  it  may  condemn  a  right 
of  way,  and  by  the  exercise  of  eminent  do- 
main take  to  its  own  use,  on  payment  tX 
liameges  (or.  rather,  of  compensation) 
found  by  a  jury,  the  property  of  others 
against  the  will  ot  the  owners,  and  use  and 
exorcise  control  over  it  for  its  corporate 
purposes.  Invested  with  such  power,  it  be- 
comes more  than  a  mere  private  corporation, 
and  in  consequence  of  iU  vested  powers,  in 
every  character,  it  partakes  of  a  public  cor- 
poration, and  is,  and  always  must  be,  held 
amaiHble  to  public  eonti'ol.  One  of  tbe  du- 
ties discharged  by  the  various  railroads  en- 
tering this  depot  is  the  carriage  of  passen- 
gers. From  the  facts  shown  by  this  record, 
on  an  average  over  31.000  passengers  are  re- 
ceived and  discharged  daily  at  this  depot. 
There  are  five  other  depots  in  the  city  of 
Chicago  at  which  passengers  arrive  and  de- 
part. Tbe  transfer  of  passengers  from  one 
railroad  depot  to  another,  or  their  transfer 
to  various  places  in  the  city  which  they  may 
be  desirous  of  reaching,  renders  means  of 
transportation  necessary  by   which   passen- 

Cso  arriving  and  desiring  to  depart  may 
1  access  to  the  various  railroad  depots  or 


ing  put         , 

be  of  advantage,  must  be  so  Bccessible  that 

unnecessary  waste  ot  time  and  inconvenience 


in  trying  to  find  the  same  may  not  result. 
Recognizing  that  the  uae  of  this  depot  for 
the  purposes  for  which  the  land  was  ac- 
quired on  which  this  building  was  erected, 
and  the  use  of  the  same  by  the  railroad  c<mi- 
panies  having  access  thereto,cannot  bepreju- 
dicially  interfered  with  by  any  ordinance- 
of  tbe  city  to  the  damage  of  the  complain- 
ants, the  questi(»i  as  to  public  and  privat* 
rights  is  presented.  It  does  not  appear  that 
ingress  to  and  egress  from  complainants' 
property  is  prevented  in  connection  with  the 
complainants'  building.  It  does  appear 
that  those  who  control  Uiis  depot  (complain- 
ants herein  |  have  permitted  other  persons 
to  have  s  lease  on  certain  ground  belooging- 
to  and  connected  therewith,  on- which  such 
persons  may  stand  their  cabs  and  carriages 
while  awaitin;;  passengers  tbns  arriving  at 
said  depot.  Taking  into  consideration  th* 
character  of  buildings  such  as  depots  of  the 
railroads  in  the  city,  and  recognizing  their 
right  to  exercise  tbe  power  of  eminent  do- 
main, it  may  well  be  held  that  such  build~ 
ings  are  in  the  nature  of  public  buildings. 
It  never  has  been  held  that  the  city  coun- 
cil may  not  entablish  hack  stands  in  front 
of  public  buildings  in  the  city,  and  no  pub- 
lic want  ol  access  to  such  a  convenience  as 
hack  stands  can  be  greater  on  the  part  of 
the  traveling  public  at  any  other  pmnt  ihaa 
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>t  the  depots  of  tbe  ct<7.  A  hack  staad  can- 
not, of  Itself,  interfere  with  paasenger  or 
freight  traffic  of  a  railroad  unless  it  pre- 
vents  Bceeas  to  or  ^resa  from  ita  build- 
ings. In  Doane  v.  Lalte  Street  El«v.  R.  Co. 
165  III.  510,  36  L.  R.  A.  97,  46  N.  E.  520, 
it  was  held  (p.  610,  166  Dl.,  page  102,  36 
I^  K.  A.,  and  p.  622,  46  K.  E.)  :  "The  real 
gTOitnd  upon  which  relief  by  injonctioD  is 
denied  in  such  casee  is  that  the  use  of  the 
street  being  within  the  purposes  lor  which 
it  is  laid  out,  and  therefore  a  proper  use, 
the  right  to  occupy  is  properly  a  queetion 
between  the  defendant  and  the  municipality 
having  the  control  of  its  streets,  and  charged 
with  the  duty  of  keeping  them  free  from  un- 
lawful obstructions,  or  between  the  defend- 
a.nt  and  the  public  generally;  the  individual 
being  left  to  hia  action  for  damages  tor  any 
injury  resulting  to  his  property." 

It  appears  from  tbe  record  that  cM^in 
property  owned  by  tbe  complainants,  and 
adjacent  to  the  depot,  was  leased  to  one 
Ijeroy  Eighme  for  use  as  a  hack  stand,  and 
thut  the  leasee,  by  using  the  property  and 
excluding  others  therefrom,  would  have  priv- 
ilcRes  oi  access  to  the  depot  and  of  carry- 
ing passengers  which  others  would  not  have. 
While  we  recognize  that  the  companies  wbich 
ecMitroI  tbe  depot  grounds  and  buildings  may 
make  needful  rules  for  their  regulation,  yet 
tbey  cannot  grant  special  priviT^;es  beyond 
tlie  limits  of  their  own  land,  and  make  a 
contract  with  one  which  gives  him  the  right 
to  carry  passengers  from  their  depot  beyond 
their  own  lines,  and  exclude  others  from 
such  privilege  of  carriage.  If  such  compa- 
nies control  the  transportaticoi  of  pasBengers 
and  merchandise  beyond  their  own  lines, 
surh  power  might  be  exercised  solely  for 
their  own  benedt,  and  not  for  that  of  the 
public.  They  cannot  make  a.  rule  under 
which  certain  persons  are  allowed  to  occupy 
th<>  ttreets  or  control  travel,  and  exclude 
otlicr;!  therefrom,  regardless  of  any  wrong- 
doing or  misconduct  on  the  part  of  tbe  per- 
sons so  excluded.  An  attempt  to  exercise  a 
power  of  that  ehararter  would  be  unreason- 
able and  unauthorized  under  the  taw.  Jfon- 
tana  Union  R.  Co.  v.  Langloia,  9  Mont.  418, 
S  L,.  R.  'A.  7S3,  24  Pac.  209,  and  authorities 
cited ;  Old  Colony  R.  Co.  v.  Tripp,  147  Mass. 
35,  17  N.  E.  SB;  Swmmitt  r.  State,  8  Lea, 
413.  41  Am.  Eep.  637. 

Kalamazoo  /lack  £  Baa  Co.  v.  fioofsma, 
M  Mich.  194,  10  L.  R.  A.  810,  47  N.  W.  6117, 
was  a  case  where  a  conntruction  company 
operating  a  railroad  had  leaeed  to  tbe  plain- 
tiff a  piece  of  land  used  for  depot  purposes 
in  the  city  of  KBlama^oo,  to  be  used  by  it 
for  carriage  and  hackstand  purposes  only. 
Notices  of  this  lease  were  posted  up,  and  the 
superintendent  of  the  railroad  company  also 
notified  others  that  the  property  was  for  the 
exclUHive  use  of  the  lessee  company.  The 
defendant  placed  his  hack  on  the  ground, 
and,  on  being  notified  to  leave,  refused  to 
do  so,  and  remained  there  until  an  incom- 
ing train,  when  he  procured  a  passenger  and 
drove  away  with  him,  whereupon  the  back 
rorapany  sued  in  trespass.  The  court  says: 
"The  granting  of  this  exclusive  privilege  to 
SSL.R.  A. 


occupy  tbia  favored  spot  of  ground,  and  on* 
theretofore  used  customarily  t^  all  hack- 
men  and  busmen,  to  tbe  plaintiff,  was  a  dis- 
crimination against  the  defendant,  as  well 
as  all  other  hackmen  .  .  .  ni^  in  the 
employ  or  service  of  the  plaintiff,  thus  giv- 
ing to  the  plaintiff  a  monopoly  of  the  rail- 
road company's  grounds  for  the  standing  of 
hades  and  busses,  and  the  solicitation  of 
passengers  therrior,"  and  is  contrary  to  the 
proviaion  of  tbe  statute  that  "all  railroad 
corporationa  shall  grant  equal  facilities  for 
tbe  transportation  of  passengers  and  freight 
to  all  persons,  companies  or  corp(»ations." 
The  court  further  says:  "This  statute  evi- 
dently does  not  relate  entirely  to  the  mere 
carriage  in  the  cars  of  the  road.  To  be 
effective,  it  must  be  construed  to  include, 
also,  not  onl^  tbe  receiving  of  such  passen- 
gers and  freight  at  its  depots,  but  as  well 
tbe  receiving  of  them  by  other  'persoos, 
companies,  or  corporations'  at  the  point 
upon  its  road  where  tbe  carriage  enda.  The 
access  to  Its  depots  must  be  free  and  equal 
to  all,  whether  it  be  to  take  passage  or 
leave  the  trains.  No  railroad  company,  un- 
der this  statute,  would  be  permitted  to  give 
to  one  hack  or  bus  company  CKclusive  ac- 
cess to  its  depots  .  .  .  m  the  carriage 
of  passengers  or  freights  to  its  trains.  Nor 
can  it  any  more  properly  give  such  exclu- 
sive or  better  prtvil^e  to  such  MHnpany 
taking  passengers  or  freights  from  its 
trains  to  be  transported  from  them  else- 
where. .  .  .  But,  independently  of  tbe 
statute  upon  principle,  the  plainUff  could 
not  recover  in  this  case.  A  railroad  com- 
pany can  make  all  needful  reasonable  rules 
and  regulations  concerning  the  use  of  its 
depots  and  grounds,  and  can  exclude  all  per- 
sons therefrom  who  have  no  buBineB!5  with 
the  railroad  or  the  paasengers  going  to  and 
coming  from  the  trains  or  depots,  and  it 
probably  can  prohibit  all  persons  from  so- 
liciting business  for  themselves  upon  its 
premises;  but  it  cannot  arbitrarily  admit 
one  common  carrier  of  passengers  or  freight 
to  its  depots  or  grounds,  and  exclude  all 
others,  for  no  other  reason  than  that  it  is 
for  its  own  profit  or  pleasure.  Such  rules 
and  regulations  muxt  touch  and  affect  all 
alike.  It  may  determine  tbe  distance  from 
its  depot  or  track  at  which  persons  solicit- 
ing passengers  may  stand  while  on  its 
grounds,  but  this  delennination  must  nlTect 
and  apply  to  all.  To  permit  a  railroad 
company  upon  any  pretense  except  of  wiong 
or  misconduct  on  the  part  of  the  person 
excluded,  t«  allow  one  hackman  or  line  of 
hacks  to  occupy  a  place  upon  its  grounds 
which  is  deni&l  to  another,  or  to  set  apart 
tbe  most  favorable  pround,  as  in  this  case. 
to  one  company,  and  to  exclude  the  others 
therefrom,  would  be,  in  the  language  of  Jus- 
tice Field  in  Old  Colony  R.  Co.  v.  Tripp,  147 
Mass.  43,  17  N.  E.  05,  'to  enable  a  railroad 
corporation  largely  to  control  the  transpor- 
tation of  passengers  and  merchandise  be- 
yond its  own  line,  and  to  establish  a  monop- 
oly not  granted  by  its  charter,  which  might 
be  solely  for  its  own  benefit,  and  cot  for  the 
benefit  of  the  public.' "     Ifontana  Vnimt  R, 
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Co.  T.  LangloU,  9  Mont.  419,  8  L.  R.  A.  763, 
24  Pac.  209,  was  an  action  for  &u  injunc- 
tion brought  by  the  railway  company 
d^inst  the  defendant,  in  which  the  bill,  an- 
awer,  and  stipulated  facta  showed  that  the 
railroad  company  had  contracted  with  Lov- 
ell  Bros.,  hy  which  contract  t^ey  were  to 
carry  the  mail  for  the  railway  company 
from  its  station  to  the  postoffice,  in  con 
sideration  of  which  they  were  to  have  thi 
exclusive  use  ol  certain  pounds  belonging 
to  the  complainant,  which  it  had  inclosed. 
The  defendant  had  insisted  in  driving  his 
wagons  and  bussea  onto  said  lands,  and  lear- 
ing  them  standins  on  the  ground,  the  ex- 
clusive use  of  which  had  been  granted  to 
said  Lovell  Bros,  the  court,  on  hearir 
dissolved  the  temporary  injuncijon  grant 
and  based  their  reason  for  so  doing  on  t 
ground  that  to  permit  the  injunction 
stand,  restraining  other  cab  drivers  than 
Lovell  Bros.,  to  whom  the  erclusive  use  had 
been  given,  from  using  the  depot  groundi . 
would  aid  in  causing  a  monopoly,  destroy 
just  competition,  and  cause  thereby  a  hard- 
ship, not  only  on  other  cab  drivers,  but  on 
the  general  public.  The  court  cit«  iforriott 
V.  London  A  8.  W.  R.  Co.  1  C.  B.  N.  5.  490, 
in  which  case  the  complainant  alleged  that 
he  brought  passengers  to  the  defendant's 
railway  station,  and  the  latter  refuged  him 
access  to  the  station  grounds  to  deliver  his 
passengers  there,  while  at  the  same  time 
this  privilege  was  granted  to  other  compa- 
nies, and  upon  this  showing  the  injunction 
was  granted.  UoConneU  v.  Fedigo,  02  Ky. 
465,  16  8.  W.  IS,  was  a  case  in  which  a  con- 
tract similar  to  that  in  the  case  last  above 
cited  had  been  entered  into  between  the  rail 
road  company  and  UcConneil,  by  which  ar 
exclusive  privilege  was  sought  to  be  given  t< 
*  I  consideration  that  he  would  carry 


.  ileed,  76  Miss. 
211,  43  L.  R.  A.   134,  24   So.   308. 

The  law  furnished  a  full  and  complete 
remedy  to  the  complainants  for  any  injury 
to  their  property  by  the  creation  of  a  hack 
stand  by  the  city.  The  complainants  may, 
for  any  injury  sustained,  have  a  remedy  at 
law  separate  and  distinct  from  the  public 
interests,  and  have  compensation  granted  for 
damages  sustained,  which  can  be  determined 
and  admeasured  hy  a  jury,  without  renoi't 
to  the  extra  ordinary  remedy  by  injunction. 
Chwaijo  A  W.  I.  B.  Co.  v.  Ayres,  106  111. 
611;  Rigney  v.  Chicago,  102  III.  64;  Lake 
Erie  d  W.  R.  Co.  v.  Scott,  132  III.  429,  8 
L.  R.  A.  330,  24  N,  E.  7B ;  Doane  v.  Lake 
Street  Elev.  R.  Co.  186  III.  510,  36  L.  R. 
A.  97,  46  N.  E.  620.  These  complainants 
cannot,  in  the  interest  of  the  public,  resort 
to  this  remedy,  and  have  shown  no  special 
or  peculiar  injury  to  their  property  en- 
titling them  to  an  injunction. 

There  teas  no  error  in  the  decree  of  the 
Circuit  Covri,  and  Us  decree  it  affirmed. 

ORrtwrlght,  Ch.  J.,  dissenting: 

The  occupation  of  a  street  as  a  place  for 


hacks,  carriages,  ana  express 


wagons  to  keep  them  In  the  inteirals  wbea 
they  are  not  employed  in  the  carriage  of 
persons  or  property,  and  while  waiting  for 
such  employment,  is  purely  a  private  use. 
It  is  of  the  same  nature  as  the  occupation 
of  premises  for  a  livery  stable,  or  stable 
yard;  and  in  Rem  t.  Croes,  3  Campb.  224, 
Lord  Ellenborough  characterized  it  as  mak- 
ing a  BtaJjle  yard  of  the  King's  highway. 
In  Bramahan  v.  Cincinnati  Hotel  Co.  39 
Ohio  St.  333,  48  Am.  Rep.  467,  it  was  said 
to  be  a  mere  private  use,  like  booths  or 
structures  for  the  use  (A  dealers ;  and  the 
same  doctrine  was  affirmed  in  MoCaffreg  r. 
Smith,  41  Eun,  117.  This  is  not  contro- 
verted by  the  counsel  in  this  case,  nor  in 
the  foregoing  opinion,  but  the  propositions 
laid  down  in  tlie  opinion  as  rules  of  law 
which,  as  I  understand,  lead  to  the  affirm- 
ance of  the  decree,  are  these:  First,  all 
public  highways,  from  side  to  side  and  from 
end  to  end,  situated  in  the  city  of  Chicago, 
are  held  by  said  city  in  trust  for  the  use 
of  the  general  public  for  the  purposes  of 
travel,  subject  only  to  such  interruption  as 
necessity,  accident,  or  the  ordinary  require- 
menta  of  business  may  demand,  anid  the  city 
has  no  power  to  appropriate  Canal  street  to 
any  other  purpose  than  such  public  use  as 
a  street,  or  to  surrender  it  to  any  individ- 
ual or  individuals  for  private  uses;  second, 
if  ai»r  portion  of  a  street  so  held  in  trust 
for  the  general  public  for  public  purposes 
lies  in  front  of  public  properly,  the  ci^ 
may  divert  such  portion  from  the  purpose 
for  which  it  was  estAblished  to  the  private 
uses  of  individuals  for  a  hack  stand;  third, 
a  railroad  company  is  a  common  carrier  of 
passengers,  may  acquire  property  by  the  ex- 
ercise of  eminent  dotnain,  and  is  amenable 
to  public  control,  and  therefore  Its  depot 
buildings  are  in  the  nature  of  public  budd- 
ings, and  a  street  in  front  of  such  buildings 
may  bo  devoted  to  private  use  for  a  hack 
stand;  fourth,  if  a  railroad  company  has 
leased  property  owned  by  It  and  Bituat«d 
near  its  passenger  depot  to  an  owner  of 
backs  for  use  in  his  business,  Uien  the  city 
may  grant  the  adjacent  street  to  other  own- 
ers of  hacks  and  express  wagons,  for  their 
private  use  as  a  hack  stand;  fifth,  violation  of 
the  trust  upon  which  a  street  is  held,  by  its 
diversion  to  the  private  interests  of  n  hack 
stand,  with  the  consent  or  acquiescence  of 
the  municipal  authorities,  cannot  be  en- 
joined at  the  suit  of  an  abutting  property 
owner;  sixth,  equity  wilt  not  intCTfere  in 
such  a  case,  because  the  law  furnishes  a  full 
and  complete  remedy  to  the  abutting  owner 
for  an  injury  to  his  priqierty  by  the  use  of 
the  street  as  a  hack  stand,  and  such  owner 
may  have  recourse  to  law  and  recover  dam- 
ages for  the  injury  sustained. 

A  large  part  of  the  opinion  is  taken  up 
with  the  proposition  that  a  railroad  com- 
pany cannot  ^aut  the  exclusive  privilege 
of  going  upon  its  depot  grounds  to  <Hie  hadi- 
raan,  and  exclude  other  carriers  of  pasaen- 
gers  from  like  privileges.  But  that  has 
nothing  whatever  to  do  with  this  controver- 
sy,  either  as  matter  of  fact  or  question  of 
'~~      The  entrances  and  exits  for  passengeia 
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■.re  near  Adams  street.  The  neit  atreet 
north  is  Monroe  street,  and  the  second 
DOith  is  Madison  street.  It  appears  from 
the  answers  and  proof  that  carriages  be- 
longing to  Leroy  Eighme  are  permitted  to 
stand  for  the  service  of  passengers  at  the 
power  house  nstt  to  Madison  street,  north 
of  the  passenger  station,  on  the  grounds  of 
the  railroad  company,  and  his  a^nts  solicit 
poBsengerB,  and  call  the  carriages  from  the 
entrance  b;  pressing  an  electric  button. 
The  evidence  is  that  he  was  allowed  this 
privilege,  and  was  required  to  keep  neat  and 
clean  carriages,  with  drivers  in  uniform, 
And  suitable  ajid  satisfactory  horses  for 
drawing  the  carriages,  and  to  charge  no 
more  than  the  fare  ordinance  of  the  city  of 
Chicago.  Theie  is  no  allegation  in  the  ~~ 
swers,  nor  any  testimony,  that  compli 
ftnts  attempted  to  give  bin  any  rights 
the  public  street.  No  relief  was  asked  by 
the  defendants  in  respect  to  going  upon  thi 
station  grounds  and  occupying  complain 
ants'  premises  equally  with  him,  and  noni 
could  have  been  granted.  Bo  far  as  th< 
equal  right«  of  hadcmen  are  concerned,  the 
circuit  court,  by  its  decree,  which  is  af- 
firmed, held  the  ordinance  which  permitted 
theat  to  solicit  passengers  and  ply  thi ' 
business  in  front  of  the  passenger  stati 
to  be  void,  and  left  the  agents  of  Eight 
to  solicit  passencers  and  call  carriages  at 
that  place,  while  it  sent  the  hackmen  to  the 
Iwck  stand  between  Uadison  and  Monroe 
streets,  about  a  block  distant.  With  that 
decree  the  hackmen  were  content,  and  did 
not  a]ipeal  or  assign  a  cross  error.  The  au- 
thorities cited  and  quoted  from  in  the  opin- 
ion to  the  effect  that  a  railroad*  company 
cannot  ^ve  one  hackman  exclusive  access  to 
its  station,  and  the  observations  touching 
public  duties,  public  control,  and  the  grant- 

f  monopolies  and  special  -— '—' ^- 

clate  to  any  question  in 
t  influence  the  decision. 
As  to  the  propositions  of  law  pertinent  to 
the  case,  the  first,  as  stated  al  '     " 

law,  and  ia  sustnined  by  the 
opinions  of  all  courts.  The 
propositiona  seem  to  me  to  be  inconsistent 
with  the  first,  and  to  be  destructive  of  pub- 
lic and  private  interests,  and  I  feel  com- 
KUed  to  record  my  dissent,  I  cannot  see 
w  the  public  character  or  public  owner- 
ship of  adjoining  property  can  in  any  way 
diange  the  legitimate  uses  of  a  public  street. 
I  do  not  see  how  the  conclusion  that  a  street 
may  be  diverted  to  private  use  for  a  hack 
stand  follows  from  Uie  fact  that  the  adja- 
cent property  is  owned  by  the  public,  or  is 
used  for  a  state  house,  court  house,  public 
•ehool,  pnblic  library,  engine  house,  or  other 
building  that  may  be  devoted  to  public  use- 
If  a  street  may  be  perverted  from  its  gen- 
eral uses  as  such  because  it  adjoins  public 
property,  and  be  devoted  to  the  private  uses 
of  hackmen,  it  mny  t>e  occupied  for  any 
other  sort  of  business  with  the  public. 
Brintahan  v.  Cincinnati  Hotel  Co.  39  Ohio 
St.  333,  48  Am.  Rep.  4ST.  There  is  no  great- 
er public  want  of  access  to  a  hack  stand  than 
to  stands  where  articles  which  the  public  Is 
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accustomed  to  nse  are  sold,  and  a  dty  is 
neither  bound  nor  authorized  to  furnish 
premises  for  either  kind  of  business.  In 
fact,  a  hack  stand  does  not  supply  any  gen- 
eral public  want,  but  is  a  convenience  to 
only  a  very  small  fraction  even  of  the  trav- 
eling public.  It  seems  to  me  absurd  to  say 
that  because  property  is  owned  by  the  state 
for  a  state  hotise,  or  the  county  for  a  court 
house,  or  by  a  sciiool  district  for  a  school 
house,  the  city  may  obstruct  the  street  in 
front  of  it,  and  turn  it  into  a  market  place 
or  a  stable  yard.  Bo,  too,  the  power  of 
eminent  domain  may  l>e  invoked  to  acquire 
property  for  these  public  uses,  and  for  parks 
and  other  public  purposes,  as  well  as  a  rail- 
road station,  but  I  cannot  see  how  that  has 
anything  to  do  with  the  Intimate  uses  of 

The  undisputed  facts  in  this  case  are  that 
under  the  ordinance  establishing  this  hade 
stand  an  average  of  fifteen  hacks  and  coup6B, 
and  an  average  of  six  express  wagons,  with 
from  eighteen  to  twenty  men,  occupy  the  al- 
lotted space  along  the  aidewalk  in  front  of 
coinplainanta'  property  continuously  from  7 
A.  u.  to  10  p.  It.;  that  from  twenty-three  to 
twenty-five  horses  are  fed  there  one  or  more 
times  daily;  and  that  the  standing  of  so 
many  horses,  and  the  custom  of  feeding 
them  there,  create  a  great  amount  of  dirt 
and  filth.  This  constitutes  as  much  a  per- 
manent obstruction  as  a  fiah  stand,  fmlt 
stand  or  any  other  business  carried  on 'at 
I  place  would  be.  It  is  necrasarily 
an  obstruction  and  interference  with  the  in- 
gress and  egress  to  and  from  complainants' 
property,  and  the  fact  that  there  may  be 
enough  room  left  to  enable  them  to  transact 
"  '  business  is  no  justification  for  it.  The 
thing  might  be  said  of  residence  prop- 
erty,— that  the  owner  would  have  room 
enough  left  although  a  hack  might  stand  in 
front  of  it  continuously.  If  the  owner  did 
not  keep  a  carriage,  and  had  no  driveway 
from  the  lot  to  the  street,  it  might  be  said 
that  he  had  no  need  for  the  ingress  and 
egress  to  and  from  his  property  to  the 
street ;  and  that  is  the  most  that  can  be  said 
here.  The  owner's  right  is  that  his  ease- 
ment shall  not  be  interfered  with  unlaw- 
fully, and  to  say  that  an  obstruction  sudi 
as  a  row  of  hacks  and  express  wagons  does 
not  obstruct  is  a  mere  solecism.  Any  per- 
manent obstruction  to  travel,  whether  it  be 
great,  is  an  encroachment  on  the 
public  right,  and  constitutes  a  nuisance, 
and  the  city  has  no  right  to  permit  such  an 
obstruction,  so  as  to  (feprive  the  public  and 
the  adjacent  property  owners  of  the  use  of 
streets.  Smith  v.  McDowell,  148  HI.  61,  2« 
L.  R.  A.  303,  35  N.  E.  141 ;  FUld  v.  Barling, 
fiSB,  24  L.  E.  A.  406,  37  N.  E.  860; 
I  V.  Sjcamore,  IGO  111,  68S,  25  L.  R. 
A.  536,  37  N.  E.  1090;  Hibbard  v.  Ckieago, 
"3  HI.  91,  40  L.  R.  A.  621,  50  N.  E.  268. 
A  city  has  no  right  to  so  obstruct  its  streets 
as  to  deprive  property  holders  of  free  access 
to  and  from  tlieir  lots  (Stack  y.  East  St. 
Lovig.  85  111.  377,  28  Am.  Rep.  619)  ;  nor 
can  it,  1^  ordinance  or  otherwise,  devote 
them  to  a  private  use.    This  was  expressly 


sso 

held  in  Field  t.  Barling,  14D  III.  556,  S4  L. 
K.  A.  406,  37  N.  E.  SSO,  where  the  city  of 
Chicajfo,  by  a.D  ordinance,  attempted  to  au- 
thorize the  building  of  an  overbead  privi 
pAtiaageway  Rcross  an  alley,  not  obstructing 
travel,  for  the  benefit  of  a  party  in  the 
transaction  of  hia  buaineas;  and  this  court 
«aid  (p.  see,  149  III.,  page  409,  24  L.  B.  A. 
Md  p.  852,  37  N.  E.)  :  "The  fee  of  the 
street  passed  to  the  city  of  Chicago,  but  the 
city  held  the  (ee  in  trust  for  the  public,  a.ad 
for  no  other  purpose.  While  the  city  had 
ample  poiver  to  control,  r^ulate,  and  im- 
prove the  etreet  in  such  manner  aa  t^e  de- 
manda  of  the  public  required,  the  law  con- 
ferred no  authority  on  the  citf  to  devote 
the  alley  to  private  uses." 

In  King  v.  Russell,  0  Gaat,  4£7,  the  de- 
fendant WHS  found  guilty,  upon  an  indicts 
ment  for  a  nuiuance,  for  wrongfully  and  un- 
lawfully causing  and  permitting  twenty 
wagona  to  atand  or  remain  for  a  long  time, 
viz.,  ten  honra  on  each  dny,  before  his  ware- 
houae,  situate  in  a  public  street  and  high- 
way called  "Southgate  Street,"  in  London. 
The  court  aaid,  in  auataining  the  conviction 
(p.  430):  "It  ihould  be  fully  understood 
that  the  defendant  could  not  legally  carry 
<m  any  part  of  hia  buaineaa  in  the  public 
■treet  to  the  annoyance  of  the  public. 
That  the  primary  object  of  the  atreet  waa 
for  tl  .'  free  passage  of  the  public,  and  any- 
thing which  impeded  that  free  paaaage,  wiUi- 
oift  necessity,  was  a  nuisance;  that,  if  the 
nature  of  the  defendant's  business  were  such 
aa  to  require  the  loading  and  unloading  of 
■o  many  more  of  his  wagona  than  could  con- 
veniently be  contained  within  his  own  pri- 
vate premises,  he  must  either  enlarge  bis 
premises,  or  remove  his  business  tc  some 
more  convenient  spot.  But  the  courts  could 
not  i>e  parties  to  any  compromise  for  his  us- 
ing the  street  as  hig  own  for  any  purt  of  hia 
husinesa."  In  Rea  v.  Cross,  3  Campb,  224, 
the  defendant  was  proprietor  of  a  Green- 
wich stage-conch,  which  came  to  London 
twice  a  day,  and  stood  for  three-quarters  of 
an  hour  in  the  street  near  Charing  Cross 
Station,  waiting  for  passengers  where  stages 
were  aRCustomed  to  stand.  Lord  Ellenbor- 
ough.  In  sustaining  a  conviction,  said : 
"Every  unauthorized  obstruction  of  a  high- 
way to  the  annoyance  of  the  King's  subjects 
Is  an  indictable  ofTensc.  Upon  the  evidence 
given,  I  think  the  defendant  oucht  clearly 
to  be  found  guilty.  The  King's  highway  is 
not  to  be  used  as  a  stable  yard.  It  is  im- 
material how  long  the  praftice  may  have 
prevailed,  for  no  length  of  time  will  legiti- 
mate a  nuisance.  ...  A  stage-coach 
may  set  down  or  tabe  up  passengers  in  the 
strpet,  this  being  necessary  for  public  con- 
venience; but  it  must  be  done  in  a  reason- 
able time,  and  private  premises  must  be  pro- 
cured for  the  coach  to  stop  in  during  the 
interval  between  the  end  of  one  journey  and 
the  commeneement  of  another.  No  one  can 
make  a  stable  yard  of  the  King's  highway." 
In  Cohen  v.  TTeio  York.  113  N.  Y.  532.  4  L. 
;.  A.  400,  21  N.  E.  700,  the  city  granted  a 
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store  night  and  day.  It  was  held  that  the 
wagon  constituted  a  public  nuisance,  and 
that  for  damage!  resulting  therefrom  the 
city  was  liable.  Peckham,  J.,  in  delivering 
the  opinion  of  the  court,  said:  "It  is  do 
answer  to  the  charge  of  a  nuisance  that, 
even  with  the  obstruction  in  the  highway, 
tliere  is  still  room  for  two  or  more  wagons 
to  pass,  nor  that  the  obstruction  itself  is  not 
a  ItiUire.  If  it  be  permajiently  or  even 
habitually  in  the  highway,  it  is  a  nuisance. 
The  highway  may  be  a  convenient  place  for 
the  owner  of  carriages  to  keep  them  in,  but 
the  law,  looking  to  the  convenience  of  the 
greater  number,  prr^ibits  any  such  une  of 
the  public  streets.  .  .  .  Familiar  as  the 
law  is  on  the  aubject,  it  Is  too  frequently 
disregarded  or  lost  sight  of.  Permits  are 
granted  by  commMi  councils  of  cities,  or  by 
other  bodies  in  which  the  power  to  grant 
them  for  such  purposes  is  reposed,  and  th^ 
are  granted  for  purposes  in  regard  to  which 
the  body  or  board  assuming  to  represent  the 
city  has  no  power  whatever,  and  the  permit 
confers  no  right  upon  the  par^  who  obtains 
it."  The  city  of  Cincinnati,  by  ordinance, 
established  a  hack  stand  on  the  side  of  Cen- 
tral avenue,  in  that  city,  next  to  the  prop- 
erty of  the  hotel  company.  In  Bnmahan  *. 
Cincinnati  Hotel  Co.  30  Ohio  St.  333,  48 
Aro.  Itep.  4H7,  the  court  sustained  a  per- 
petual injunction  at  the  suit  of  such  abut- 
ting owner,  and  said;  "This  ordinance 
granted  a  permanent  use  of  the  street  for 
mere  private  uses.  As  well  might  the  city 
authorize  permanent  booths  or  strurtures 
for  the  use  of  dealers  in  the  various  articleit 
of  trade.  Having  no  rent  to  pay,  the  occu- 
pants could  accommodate  the  public  at  bet- 
ter rateit.  The  supervision  and  control  of 
the  public  highways  of  a  city  is  a  public 
trust,  and  while  additional  uses  may  he  im- 
posed, not  subversive  of  or  impairing  the 
original  use,  auch  aa  laying  do»-n  gss  and 

ins,  yet  the  right«  of  the  public  to 
a  street,  and  of  the  adjacent  lot 

enjoy  it  aa  the  means  of  access  to 
his  property,  cannot  Ije  materially  impaired. 
The  rity  hag  the  right  to  regulate  hackney 
coaches.     .     .     .     and  also  the  right  to  ap- 

private  property  for  the  use  of  the 
corporation,  hut  it  has  no  power  to  appro- 
priate the  easement  of  an  adjacent  owner 
■  1  mere  private  use.  So,  in  McCaffrey  v. 
ih,  41  Hun.  117,  the  court  enjoined  the 
of  a  stiect  in  the  village  of  Saratoga, 
adjoining  pIsintifTs  property,  for  a  hack 
-itand,  under  the  assumed  authority  of  a  vjl- 
lage  ordinance,  upon  the  ground  that  tile 
.-illage  had  no  authority  to  pass  such  ordl- 
lance.  The  court,  in  holding  this  (^dinanee 
llegal,  said;  "The  public  interest  in  tha 
highway  is  nothing  but  an  easement  which 

individuals  the  right  to  pass  and 

I  foot  or  with  animals  and  convey. 

d,  as  an  incident,  they  may  do  all 
to  keep  the  highway  in  proper 
repair  for  traveling  purpoacs.  .  .  .  Any 
use  of  a  highway,  except  for  the  purposes  of 
traveling  and  the  making  lA  necessary  re- 
pairs under  the  direction  of  proper  author- 
ities, constitutes  a  trespass  againat  the  ad- 


Psmnri-TANiA  Oo.  t,  Ckigaqo. 


Cd  not  1 


.  .  But  the  legislftture 
:,  neither  had  the  munici- 
pal Mithoritics,  as  agaiiiBt  the  mdjoining 
owner,  to  confer  upon  aaj  person  the  right 
to  make  ii*o  of  Uie  highwa.}^  for  any  otaer 
purpose  than  to  para  and  repass,  without 
the  CMisent  of  t^e  owner  of  the  fee."  See 
also  i  Dill.  Mun.  Corp.  t  MO;  Com.  v. 
Pattmore,  1  Serg.  ft  R.  217 ;  Laing  v.  Amer- 
ioua,  86  Ga.  766,  13  S.  £.  107 ;  Looktnood  t. 
W^bnaK  R.  Go.  122  Mo.  86,  24  L.  E.  A.  916, 
26  S.  W.  688 ;  Elliott,  Roads  4  Streets,  4T8 ; 
R€9  T.  ^ones,  3  Campb.  230. 

These  authorities  establish  that  such  a 
ose  as  is  here  attempted  to  be  made  of 
CanaJ  street  is  a  perversion  and  Tiolntioa 
«f  the  trust  on  which  the  city  holds  the 
street,  and  I  cannot  agree  to  the  holding 
that  such  use  cannot  be  enjoined  at  the  suit 
of  complainants,  as  abutting  aiimers.  In 
the  fomgoing  opinion  such  a  holding  is  rest- 
ed on  the  ground  that  there  is  a  remedy  at 
law,  bj  sn  action  for  damages.  In  the  first 
place,  that  question  cannot  be  raised  in  the 
case.  It  was  not  raised  in  the  circuit  court 
b;  demurrer,  answer,  or  in  any  other  nay. 
Cases  already  cited  show  that  the  subject 
is  not  foreign  to  equity  jurisdiction,  which 
has  been  freely  exercised,  and  the  question, 
not  havinfr  been  raised  below,  cannot  be 
brought  into  the  case  here.  Stout  v.  Cook, 
41  HI.  447;  Dodge  y.  WrigM,  48  HI.  382; 
Biek-fy  v.  Forrittol,  49  III.  255;  Magce  v. 
Uagee,  61  HI.  GOO,  S9  Am.  Dec.  G71;  Orid- 
hff  y.  Watson,  S3  HI.  186;  Knom  Count)/ 
Supert.  V.  Davis,  63  111.  406;  Ryan  t.  Dun- 
oon, 88  HI.  144;  Clemmer  t.  Drovert'  Hat. 
Bant,  157  III.  206,  41  N.  E.  728.  If  the 
proposition  is  considered,  it  is  unsound  and 
against  the  authorities.  Mr.  High,  in  his 
work  on  Injunctions,  3d  ed.,  i  816,  says: 
"The  remedy  by  injunction  is  the  most  ef- 
ficient means  of  preventing  obstructions  to 
public  highways,  and  where  the  facts  are 
easy  of  ascertainment,  and  the  rights  result- 
ini;  therefrom  are  free  from  doubt,  t^e  re- 
lief wilt  be  granted  at  the  suit  of  a  citizen 
havin;;  an  immediate  and  special  interest  in 
the  matter.  And  the  owner  of  a  lot  abut- 
ting upon  a  street  sustains  such  a  special 
Injury,  different  from  that  sustained  by  the 
public,  as  to  entitle  him  to  maintain  an 
action  to  reitrain  the  unauthorized  obstruc- 
tion of  the  street  in  front  of  his  premises." 
In  1  Am.  k  Eng.  Eno.  Law,  2d  ed.  p.  225, 
it  is  said ;  "The  owner  of  property  abut- 
ting on  a  public  hif^hway  is  entitled,  as  one 
of  tho  primary  incidents  of  his  owner'ihip, 
to  the  right  of  free  ingrees  and  egreas.  Thia 
right  exists  whether  the  abutter  owns  the 
fee  to  the  center  ot  the  street,  leaving  the 
public  with  merely  an  easement  of  paasnge, 
or  whether  the  title  to  tho  entire  highway 
is  vested  in  the  latter.  The  right  is  a  spe- 
cies of  private  property,  of  which  the  owner 
may  not  be  deprived  without  due  compensa- 
tion, and  it  is  a  right  which  he  may  have 
enforced  by  tho  writ  of  injunction.''  In 
Lewia  on  Eminent  Domain  it  is  said  (3 
114)  ;  "The  abuttiog  owner  has  a  private 
right  of  Access  to  his  property  over  the 
street,  which  ii  as  inviolable  as  his  prt^- 
53  L.  R.  A. 


erty  in  the  lot  Itaelf;"  and  (|  637)  "tha 
abutting  owner  may,  in  general,  enjoin  any 
use  of  the  street  which  is  foTNgn  to  its  pur- 
pose as  a  public  highway,  and  is  raJculated 
. :. =_,  r. ■.  ^,.  _     -^rty." 

i-  273, 
.  This 

trine,  ereen'v.  Oaket,  17  111.  249,  was  a 
bill  in  chancerr  to  enjoin  the  obstnictioD 
of  a  public  road.  The  answer  allied  that 
the  court  had  no  inrisdiction,  and  that 
complainant  had  adequate  relief  at  law. 
This  court  said  (p.  261):  "Where  th« 
right  Is  clear  and  appertains  to  the  public, 
and  an  individual  is  directly  and  injurious- 
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they 


threatened  wrong  or  invasion  of  the  com- 
mon right.  In  such  case  equity  can  give 
complete  remedy,— prevent  irreparable  mis- 
chief and  that  continuous  and  vexatious  lit- 
igation that  would  arise  out  of  resort  to 
the  remedies  alTorded  by  law,"  citing  au- 
thorities. That  case  was  referred  to  and 
indorsed  in  Craig  v.  People  em  rel.  Jievitle, 
47  III.  487.  In  Carter  v.  Chicago,  57  111. 
2S3,  an  shutting  owner  filed  bis  bill  to  re- 
strain an  abuse  of  power  by  the  city  in  es- 
tablishing a  roadway  neit  to  his  lot  line  so 
as  to  deprive  him  of  a  sidewalk,  and  the 
jurisdiction  of  equity  was  sustained.  Al- 
though that  was  a  subject  on  which  the  city 
had  unijuestioned  powee  to  act,  the  action 
being  unjust  and  oppressive,  the  lot  own^ 
was  not  left  to  bis  remedy  at  law,  which 
would  be  inadequate.  The  court  there  quot- 
ed from  Smith  v.  Bange,  16  HI.  399.  as  iol- 
lows:  "So  a  court  of  equity  has  jurisdic- 
tion to  interpose  by  injunction  whore  pub- 
lie  ofHeers,  under  claim  of  right,  are  pro- 
ceeding illegally  to  impair  the  rights  or  in- 
jure the  property  of  individuals  or  corpora- 
tions, or  where  it  is  necessary  to  prevent  a 
multiplicitT  of  suits."  In  Field  v.  Barling, 
140  III.  556,  24  L.  R.  A.  406,  37  N.  E.  850, 
upon  a  full  discussion  and  citation  of  au- 
thorities, the  right  to  an  injunction  waa 
again  sustained. 

The  cases  cited  in  the  opinion  do  not  sus- 
tain its  doctrine.  In  Mvrphy  v.  Chicago, 
21)  III,  279.  81  Am.  Dec.  307.' Murphy  sued 
the  city  in  an  action  on  the  case  for  dara- 
agea  occasioned  by  the  city  allowing  a  rail- 
rood  company'a  track  to  be  laid  in  Water 
street,  and  raising  the  grade  of  the  street, 
and  the  court  said:  "It  is  the  settled  law 
of  this  court,  as  well  as  in  most  of  the 
other  states  of  this  Union,  that  it  is  a  legiti- 
mate  use  of  a  street  or  highway  to  allow 
a  railroad  track  to  be  laid  down  in  it,  and 
for  doing  bo  the  eity  la  not  liable  for  any 
damages  wliich  may  accrue  to  individuals." 
In  thnt  rase  it  was  held  that  there  was  no 
remedy  at  law  ogniost  the  city,  and  there 
was  no  question  about  equity.  In  Corcoran 
V.  Chicago,  M.  A  S.  B.  Co.  140  HI,  291.  37 
N.  E.  OS,  it  was  held  that  if  the  ordinance 
fiould  be  regarded  as  not  attempting  to  ex- 
clude the  general   public   from  the   use  of 
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Archer  avenue,  but  subjecting  it  to  an  ad- 
ditional public  use,  the  abutting  owner 
would  be  remitted  to  big  action  ^  Uw  to 
recover  couipeneatioa  tor  the  cooMqiieutial 
damages  resulting  to  hia  property.  That 
was  not  to  be  an  action  against  tlie  city, 
which  was  denied  in  Murph}/  v.  Chicago,  and 
wliich  no  one  supposes  could  be  brought, 
but  an  action  against  the  person  or  corpo- 
ration occupying  the  street.  It  waa  a  case 
of  the  lawful  and  legitimate  nse  of  the 
street  within  powers  expressly  conferred  on 
the  city.  In  Doane  v.  Lake  Street  Elev. 
B.  Co.  ISS  Ul.  SIO,  3a  L.  R.  A.  97,  4fl  N. 
E.  620,  the  use  of  the  street  permitted  was 
for  an  elevated  railway  for  passenger  travel, 
and  the  settled  law  of  this  state  is  that 
sui^h  a  use  is  not  unlawful.  It  was  there 
held  that  such  erection,  which  greatly  ac- 
ccnnmodated  the  public  business,  increasing 
the  facilities  and  safety  of  transit,  did  not 
subject  the  street  to  a  new  serrituda  or  un- 
lawful use.  Where  such  a  use  of  a  street 
as  is  entirely  lawful  is  granted  t^  the  city, 
an  injunction  wili  not  be  allowed  to  the 
abutting  property  owner,  although  there 
may  be  damage  to  bira,  because  the  use  is 
a  proper  one.  The  city  having  a  right  to 
grant  such  a  use,  the  question  whether  it 
has  been  granted  is  betn-een  it  and  the  one 
claimiof;  as  grantee.  A  grant  to  a  street 
railroad  is  only  adding  an  additional  mode 
of  conveyance,  and,  as  the  abutting  property 
owner  holds  his  land  subject  to  the  exercise 
of  that  right,  necessarily  be  cannot  enjoin 
ita  exercise.  This  is  a  different  question, 
for  the  use  of  a  street  for  a  back  stand 
is  B  purely  private  use.  The  property  own- 
er is  not  bound  to  resort  to  his  action  at 
taw,  as  the  use  granted  is  of  a  kind  he  is 
not  required  to  submit  to.  In  the  case  of 
an  attempt  to  pervert  a  street  to  an  im- 
proper use  foreign  to  the  uses  of  a  street, 
an  abutting  owner  baa  a  right  which  Is  en- 
titled to  protection  in  eouity.  Where  there 
is  a  substantial  legal  right,  and  a  threat- 
ened wrong  to  which  a  party  is  not  bound 
to  submit,  the  amount  of  damagee  which 
will  result  from  the  illegal  and  wrongful 
act  does  not  bar  relief  in  equity.  In  Field 
V.  ftarling,  149  111.  BBS,  24  L.  R.  A.  406, 
37  N.  E.  flEO,  this  question  was  disposed  of, 
and  it  was  said  that  "irreparable  injury" 
does  not  mean  that  it  must  be  very  great, 
and  the  fact  that  no  damage  can  be  proved, 
so  that  in  an  action  at  law  the  jury  could 
only  award  nominal  damages,  often  affords 
the  very  best  reason  why  a  court  of  equity 
should  interfere.  The  question  is  whether 
the  private  use  is  an  encroachment  on  the 
street,  and,  if  there  is  a  breach  of  the  trust 
upon  which  the  streets  are  held  by  the  city, 
the  shutting  owner  may  have  relief,  al- . 
though  the  injury  may  be  small.  These 
cases  make  it  very  clear  that  the  remedy 
of  complainants  is  in  equity.  If  the  use  is 
unlawful  and  foreign  to  the  purposes  of  a 
street,  the  abutting  owner  may  have  an  in- 
junction; and  if,  as  assumed  in  the  opinion, 
the  grant  of  such  use  is  legitimate  and  with. 


be  against  the  eitj,  but  must  be  against  tb» 
1-arious  backmen  who  occupy  tha  hack 
stand.  Not  only  would  the  injury  not  be 
compensated  for  in  the  trifling  damages 
which  would  be  obtained  in  the  numerous 
suits  acainst  each  individual  hack  driver, 
where  tne  cost  and  trouble  would  exceed  Uie- 
recovery  if  it  should  ever  be  collected,  but 
a  new  action  would  have  to  b«  brought 
against  every  subsequent  hackman  who 
should  place  his  hack  ther«  under  etdor  cl 
the  city  ordinance.  To  remit  an  Injured 
property  owner  to  such  interminabia  litiga- 
tion ana  a  multiplicity  of  suits  for  trifling 
damages  in  each  particulaj'  inat&nce  would 
be  a  mocket7  of  justice. 


Fred  CLARK,  Appt., 

CHICAGO    TITLE    k.   TRUST  COMPAlfY, 
Receiver  of  Globe  Savings  Bank. 

(186  111.  440.) 

A  OMSliler'B  oheek  slven  to  •  €«poelt*r 
u  a  mere  aekBawIcdsment  ol  Im- 
AebteAneaa  on  the  Dart  ot  the  bank  to  him, 
being  Id  lecal  effect  tbe  same  as  a  certldcate 
of  deposit  or  a  certified  check,  Ooea  not 
amount  to  an  *ss<Kiiment  to  him  b7  the  bank 
ot  tbe  amonnt  Of  the  check,  ea  aa  to  give  him 
any  better  right  against  tbe  receiver  of  the 
bank  tbsn  he  had  bj  reason  of  bis  orlfinal 


(June  SI,  1900.) 

APPEAL  by  intervener  from  a  Judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  decree  of  the  Circuit  Court  for 
Cook  County  denying  his  right  to  priority 
in  the  funds  of  the  Globe  Savings  Rank,  the 
affairs  of  which  were  being  wound  up  be- 
cause of  ita  insolvency.     Affirmed. 

Statement  by  Wilkin,  J.: 

This  is  an  appeal  to  reverse  a  judgment 
of  the  appellate  court  for  tha  flrst  district 
affirming  a  decree  in  favor  of  appellee  ren- 
dered in  the  circuit  court  of  Cook  county. 
On  Saturday,  April  3,  1897,  appellant  had 
on  deposit  in  the  Globe  Savings  Bunk  of 
Chicago  over  gS.OOO.  Shortly  before  IZ 
o'clock  of  that  day,  the  hour  for  closing  busi- 
ness on  Saturdays,  appellant  called  at  the 
bank,  and  received  what  is  called  a 
"cashier's  check"  tor  13.000,  payable  to  hia 
order.  This  check  was  deposited  in  another 
bank,  and  on  Monday  morning  following 
was  thrown  out  by  the  clearing  house;  the 
Globe  Savings  Bank  having  meanwhile 
panned  into  the  hands  of  the  appellee,  as  re- 
ceiver, by  appointment  of  the  court.  In  the 
proceeding  to  wind  up  the  afFairs  of  tha 
bank,   appellant   filed   an   intervening   peti- 
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r  $3,000  in  cash  out  c4  ita  account,  and 
thereupon  credited  itself  with  the  said  sum 
of  S3,000,  leaving  your  petitioner  with  a 
deposit  of  $00.30,  and  that  at  the  time  of 
giving  said  check  b;  the  cashier  be  handed 
to  the  bank  bis  pass  book,  froni  which  bo<d£ 
a  copy  of  the  page  showing  deposit  and  pay- 
ment  is  attach^,  and  thereupon  the  aald 
bank  marked  in  said  book  payment  of  said 
(3,000 1  that  the  said  hank  had  on  hand 
at  the  time  of  giving  said  check  more  than 
13,1)00,  and  conUnu^  to  have  the  same  un- 
til the  time  the  receiver  took  poesession  on 
Uonday  morning,  April  5,  1897,  before  the 
opening  of  said  bank  for  buBinees  on  April 
5,  1S97;  and  that  the  said  sum  of  £3,000 
out  of  the  moneya  taken  poBsesBion  of  by 
■aid  remver  on  April  S,  1H97,  belaD^  to 
your  petitioner,  and  is  unlawfully  detained." 
The  prayer  is  for  an  order  directing  the  re^ 
ceiver  to  turn  over  to  appellant  $3,000.  A 
copy  of  the  order  or  easliier's  check  ia  as 

CapiUI,  9200,000. 

Globe  Savings  Bank,  Chicago,  Monadnook 
Building. 
Chicago,  April  3,  1897. 
Pay  to  the  order  of  Fred  Clark  three  thou- 
sajid  dollars  (13,000.00). 

C.  E.  Churchill,  Cashier. 

The  entry  on  appellant's  pass  book,  re- 
ferred to  in  the  petition  is  as  fdlows: 

«3.  Bank  Book  of  Fred  Clark. 

Olobe  Savinga  Bank,  in  account  with  Fred 

Clark. 
Date  Withdrawn.  DeiK»lta  Balance. 

1896. 

SepUaS 3000.00  3000.00 

Interest  January  let, 

1897 30.00 

lBt«reBt  AprU  Ist,  1897 ....     30.30 

S       3000.00  3060.30 


The  answer  of  the  defendant,  receiver  of 
tlie  bank,  denies  the  claim  made  by  the  peti- 
tioner, and  Bets  up  that  no  money  was  in 
fact  set  apart  by  the  bank  at  the  time  of 
drawing  the  check,  but  that  a  credit,  merdy, 
waa  cfaangcd  from  the  passboc^  of  appellant 
to  a  cashier's  check,  and  Uiat  the  relation  of 
creditor  and  debtoir  between  the  bank  and 
appellant  waa  in  no  wise  changed;  also 
that  all  the  moneys  received  by  it  from  the 
Globe  Savings  Bank  were  in  one  fund,  and 
that  no  separate  fund  came  to  its  hands  as 


On  a  reference  to  the  master  to  take  the 
evidence  and  report  the  same,  "with  hia  con- 
closiona,  be  found  the  facts  as  to  the  orig- 
inal deposit  by  appellant,  the  making  of  the 
caahier'a  check,  the  entry  upon  the  pass 
book,  and  the  having  on  hand  of  more  than 
enough  money  to  pay  the  check,  as  alleged 
in  the  petition;  but  found,  as  a  matter  of 
law,  that  petitioner  was  not  entitled  to  a 
preference  over  otlier  depositors,  and  that 
S3L.  R.  A. 


the  cashier's  check  was  an  evidonce  vt  in- 
debtedness merely,  of  no  higher  character 
than  the  check  of  any  other  person  having 
a  sufficient  deposit  in  the  bank  to  meet  the 
amount  of  hla  check,  and  recommended  the 
dismiflsal  of  the  petition.  Objections  to  this 
report  by  the  petitioner  being  overruled,  the 
petition  ivas  dismissed,  at  his  costs.  There 
18  no  pretense — in  fact  it  seems  to  have  been 
agreed  hy  the  parties — that  no  money  was 
set  apart  by  the  bank  for  the  payment  of 
cashier's  check;  also  that  the  receiver, 
the  time  of  filing  the  petition  l^  the  appel 
taut,  held  all  the  asaets  of  the  tnnk  for  dis- 
tribution subject  to  the  order  of  the  court; 
that  at  the  close  of  business,  on  the  3d  o1 
April,  1BB7,  there  was  due  from  the  bank  to 
its  savings  depositors  $288,144.97,  and  to  in. 
dividual  depositors  $107,160,  not  including 
cashier's  checks;  and  that  ita  assets  wera 
wholly  insufBcient  to  pay  its  Indebtedness. 

Mr.  Ziyadeit  Xvaiu,  for  appellant; 

Before  five  minutes  to  12  odock,  April 
3,  1807, 1.  0.,  before  the  cashier's  check  here- 
in was  drawn,  the  title  to  th«  $3,060.30 
which  Fred  Clark  had  on  deposit  in  the 
Qlobe  Savings  Bank  was  in  that  bank,  and 
the  relation  of  debtor  and  creditor  eziated 
between  the  bank  and  Fred  Clark. 

Firtt  Nat.  Bank  v.  BurkJutrdt,  100  U.  8. 
686,  26  L.  ed.  766;  Marine  Bank  v.  Fullon 
Bank,  2  Wall.  252,  17  L.  ed.  786;  Folc;/  v. 
Hill,  2  H.  L.  Cas.  28;  Marah  v.  Oneida  Cent. 
Bank,  34  Barb.  293. 

The  drawing  of  the  cashier's  check  was  an 
assignment  by  the  bank  of  the  amount  at 
the  check  to  appellant,  the  bauk  having 
that  amount  in  its  poasession,  and  no  fraud 
having  been  claimed  or  proved. 

ifunn  V.  Burch,  26  III.  36;  Chicago  U.  A 
F.  Ins.  Co.  V.  Stanford,  28  HI.  188,  81  Am. 
Dec.  270;  Marine  Bank  v.  Ogden,  29  111. 
248;  Bickford  v.  First  Nat.  Bank,  42  111. 
238,  89  Am.  Deo.  436;  Brown  v.  Leckie,  43 
III.  497;  Fourth  Vat.  Bank  v.  City  ffo(. 
Bank,  68  111.  398;  Union  Sat.  Bank  v. 
Oceana  County  Bank,  80  ni.  212,  22  Am. 
Rep.  186;  National  Bank  v.  Indiana  Bkg. 
Co.  114  111.  483,  2  N.  E.  401;  Jfetropoiitfl* 
Nat.  Bank  v.  /ones,  137  Hi.  643,  12  L.  R. 
A,  492,  27  N.  E.  533;  Bank  of  Antigo  v. 
Union  Trvtt  Co.  149  III.  343,  23  L.  R.  A. 
611,  38  N.  E.  1029;  Roberta  v.  Corbin,  26 
Iowa,  315,  98  Am.  Dec,  146;  heater  v.  Gipen, 
8  Bush,  357;  Fogarties  v.  State  Bank,  12 
Rioh.  L.  618;  Gordon  v.  Uwshler,  34  La. 
Ann.  608;  Fonner  v.  Smith,  31  Neb,  107, 
11  L.  R.  A.  528,  47  N.  W.  632. 

After  the  drawing  of  the  check  the  bank 
had  no  title  to  the  money  named  therein; 
it  had  only  naked  possession;  and  before 
the  rights  of  any  third  person  intervened, 
with  the  money  still  in  its  possession,  the 
receiver  took  possession  of  all  its  aaaets, 
including  the  (3,000.  The  receiver  therefore 
took  $3,000  which  belonged  in  law  to  appel- 
lant. 

Munn  V,  Burch,  26  111.  35;  Bickford  v. 
First  Sat.  Bank.  42  111.  241,  89  Am.  Deo. 
436;   Brown  v.  Leckie,  43  111.  497;   Mora^ 
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Jdkb, 


Bioks  &  Banking,  If  Wl-49e;  Chicago  M. 
4  F.  Ins.  Co.  V.  Stanford,  28  111.  171,  81  Am. 
Deo.  270. 

Appellee  herein,  om  receive  of  the  Globe 
Ssvings  Bank,  ia  bound  b7  tbo  books  of  tliat 
bank. 

achalucky  v.  Field,  124  III.  617,  16  N.  E. 
40»;  Cook,  stock  t  Stockholders,  3d  ed. 
SS  372,  1438 ;  Oottlieb  v.  If  titer,  1S4  III.  44, 
30  N.  E.  092;  Repullic  L.  Int.  Co.  v.  8wi- 
gert.  136  111.  ie7,  12  L.  R.  A.  328,  2S  N.  £. 

eeo. 

Mr.  HeuiT  W.  MMiea,  for  appellee: 
The  transaction  of  April  ft  was  in  fact 
only  a  change  of  tiie  evidence  of  the  indebt- 
edness which  had  been  exiatiDg  between  the 


a  only 
1  any  speci  ' 
t.itln  to.''  h 


payment  in  fact. 

The  evidence  discloaee  that  there 
a  credit,— that  Clark 

money  in  the  bank  to  have  a  "title  to,  but 
only  B  right  to  recover  so  much  mon^  Ir<MD 
the  bank. 

Even  in  a  case  where  a  definite  and  ac- 
tual trust  fund,  which  poeseBsea  all  the  at- 
tributes of  a  separate  and  distinct  iden- 
tity, has  been  so  mixed  and  mingled  with 
other  funds  as  to  render  identification  im- 
po«8ible,  the  cestui  ^ue  trust,  in  the  event 
(rf  the  insolvency  of  the  trustee,  is  remitted 
to  the  position  and  the  rights  of  a  general 
creditor ;  and  where  the  relation  between  the 


ment  on  the  part  of  the  debtor  to  create  a 
specific  fund  which  shall  possess  a  separate 
identity,  and  to  hold  the  same  in  trust,  it 
would  be  illogical  and  inconsistemt  with 
these  adjudications  to  hold  that  such  cred- 
itor occupies  a  stronger  position  than  one 
who  is  primarily  the  beneficiary  ol  a  dis- 
tinct and  identified  trust  fund. 

School   Truateeg   v.   Kerwin,   25   111.    73; 


27  N.  E.  907  ;  Wethertll  v.  O'Brien,  140  111. 
146,  29  N.  E.  004;  ifulual  Aeoi.  Ano.  v. 
Jacobt.  141  III.  281,  16  L.  R.  A.  616,  31  N. 
E.  414. 

In  general,  cashier's  checks  are  governed 
by  the  same  rule  and  practices  as  ordinary 

Van  Schauck.  Checks,  225. 

KTUUn,  J.,  delivered  the  opinion  of  the 

It  ia  impossible  to  perceive  upon  what 
theory  of  law  appellant  can  maintain  or 
claim  that  the  transactiona  had  by  him  with 
the  hank  on  the  3d  of  April  amounted  to  an 
assignment  by  the  bank  to  him  of  the 
amount  of  the  check.  The  claim  seems  to  be 
based  upon  the  law  announced  1^  this  court 
fi3  L.  R.  A. 


in  VwtM  V.  Bureh,  2S  111.  35,  and  many  lBt«r 
cases,  fo  the  effect  that  "the  check  of  a 
depositor  upon  his  banker,  delivered  to  an- 
other for  value,  transfers  to  that  other  the 
title  to  BO  much  of  the  deposit  as  the  cheek 
calls  for,  which  may  again  be  transferred 
to  another  by  delivery,  and  wh^i  presented 
to  the  banker  he  becomes  the  holder  of  the 
mon^  to  the  use  of  the  owner  of  the  check, 
and  IS  bound  to  account  to  him  for  that 
amount,  provided  the  part;  drawing  the 
check  haa  funds  to  that  amount  aa  deposit, 
subject  to  his  check,  at  the  time  it  is  pre- 
sented." That  doctrine  can  have  no  appli- 
cation to  the  facU  of  this  case.  What  ia 
here  termed  a  cashier's  check  is  in  no  sense 
a  check  within  the  definition  of  such  an  in- 
strument as  used  in  Uunn  v.  Burch,  25  111. 
35,  and  other  similar  cases.  The  check  wan 
not  drawn  by  a  depositor  against  a  deposit, 
but  was  simply  an  acknowledgment  of  an 
indebtedness  on  the  part  of  the  bank  to  the 
payee  of  the  order.  As  between  the  bank 
ana  appellant,  it  was,  in  legal  effect,  tlie 
same  as  a  cerUflcate  of  deposit  or  a  certified 

We  concur  la  the  views  of  the  appellate 
court  in  the  opinion  by  Mr.  Justice  Free- 
man (86  111.  App.  203),  where  it  is  said: 
"The  drawing  of  the  cashier's  check,  even  it 
it  changed  the  form  of  indebtedneas,  did  not 
change  the  fact.  The  Globe  Savings  Bank 
was  still  indebted  to  the  appellant  for  the 
83,000  represented  by  its  cashier's  check. 
There  was  no  change  in  the  nature  of  the 
debt.  The  only  change  was  in  the  evidence 
of  it.  .  .  .  Appellant's  counsel  insist 
that  'it  Is  not  a  question  of  preference;  it  is 
a  question  of  title  to  money, — to  whom  does 
it  DelongT'  A  creditor  it  entitled  to  money 
due  him  from  any  debtor.  In  a  sense,  the 
money  due  belong  to  him;  but  that  fact 
does  not  change — it  establisheB — the  rriation 
of  debtor  and  creditor,  and  subjects  the  par- 
ties to  the  rules  of  law  govermng  that  rela- 
tion. It  is  urged  that  the  giving  of  the 
check  'passed  the  title  to  the  money.'  That 
might  oe  BO  .  .  .  had  the  check  been 
drawn  against  a  fund  in  another  bank,  aa 
against  a  claim  for  the  same  money  by  some 
third  party.  But,  as  gainst  a  bank  draw- 
ing a  check  upon  itselfT  no  change  in  title 
was  thereby  made.  The  check  was  equiva- 
lent to  an  acknowledgment  of  indditedness. 
The  payee  was  entitled  to  the  money  before 
the  check  was  drawn,  and  he  or  the  holder 
of  the  check  was  entitled  to  it  afterwards, 
in  the  same  manner,  and  to  the  same  ex- 
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Slob  v.  Zaborik. 


IOWA  SUPREME  COURT. 


P.  ELOS,  Appt., 
A.  M.  ZAHORIK. 


1.  The  aotlaK  Af  a  pFleat  la  the  t^a- 
ekarice   sf  lil«  dntlea  and  a01C4   In  COQ- 

dnrtlng  tbe  pnbllc  functions  of  hli  tailing, 
K  the  proper  BDbJtct  of  comment  In  tb«  pnb- 
Lic  presa,  Cor  wbleb.  withia  crofMr  llmlta,  an 
■rtlon  for  libel  will  not  lie. 

&  A  pnblicBttoB  eoMdcBiMlBS  the  «!oh- 
dnot  at  a  peraon  It  certain  accoants  of  It 
wbldi  bave  appeared  in  the  public  preaa  are 
tnie  li  not  llbcloua,  althoivh  tbe  newapaper 
atatementa  are  falae.  since  It  does  not  lUTOlTe 
a  false  atatement  of  tact. 

a.  An  aeltoB  toe  libel  wtll  not  lie, 
acn'nat  one  wbo  coDtrlbutn  an  article  to  a 
nempaper,  far  libFlona  matter  Inaerted  tbere- 
!■  b7  tbe  puMltber  of  the  paper, 

^  Recoverr  tor  the  pnbllCBtlan  of  « 
libel  esuBot  be  denied  becauae  the  plalD- 
tlir  falla  to  prove  tbe  falaltj'  of  tbe  publica- 
tion, ilnce  the  burden  of  provInK  tbe  truth  by 
wai  of  defenie  ia  on  defeoda&t. 

K.  The  risht  to  eecover  (or  the  pnbll- 
calioB  of  B  llbeJona  article  In  a  foreign 
lingnage  cannot  be  made  to  depeni]  upon  the 
ibaolule  accura<9  of  tbe  tranalatlon  Intro- 
ilnced  In  CTldence. 

<.  The  bnrdeB  of  ahowlBK  that  itn  Brtl- 
ele  pabllehed  In  n  nensiiBpeF  over  the 
■Ijfiiatiire  of  defeniant  In  an  action  for  libel 
ta  Identlral  with  tbe  article  fumlabed  b?  tbe 
latter  Is  upon  tbe  plaintiff,  and  be  la  not  en- 
titled to  have  the  article  actuallr  contrib- 
uted aet  out  In  tbe  anawer. 

(Januarj  26.  1»D1,) 

APPEIAL  b;  pJaJntilT  from  a  judgmeitt  of 
tbe  District  Court  for  Unn  County  in 
favor  of  defendant  in  an  action  brought  t« 
recover  damafjea  for  the  allegod  pwilica- 
tion  of  a  libel.     Reversed. 

The  (acts  are  stated  in  the  opinion. 

MeMTg,  C.  Ifiobola  and  BemleT,  H«t, 
Ml  Kemley,  for  appell&nt: 

All  persons  who  knowingly  participated 
in  the  act  of  publication  are  equally  tiaiile 
to  proaacution  for  tbis  olTenne. 

V.  Greenl.  Ev.  15th  ed.  i  170. 

The  mere  delivery  of  a  libel  to  a  third 
peisoit  by  one  conscious  of  its  contents 
amounts  to  a  publication,  and  is  an  indict- 
able olfense. 

Haloney  v.  Bartley,  3'Campb.  213. 

And  printit^  the  libel,  or  causing  it  to  be 
printed,  i»  prima  faiHe  evidence  of  publica- 


a  ignorant  of  and  forbade  the  pubUca- 


Nora. — For  libel   or    slander    bj    cipreBslng 
opinion  of  clergrmaD.  see  nole  lo  8t.  Jumee  MIU- 
larr  Academr  t.  Oalser  (Ha.V  SB  L.  R.  A.  667 ; 
alao  Bedtate  v.  Bouah  (Kan.)  18  L.  R.  A.  286. 
S3  L.  R.  A. 


8crip]M  V.  BeiUn,  38  Uieh.  10;  Dww  t. 
haU,  I  Ind.  344;  Buff  v.  Bennett,  4  Sondf. 
120;  Cvnia  -r.  Uitssey,  S  Gray,  261;  Com. 
V.  Morgan,  107  MasB.  199. 

Every  peroon  who  requests,  procures,  or 
ooDunandi  another  to  publish  a.  libel  ia  an- 
awerabla  aa  though  he  ptibliahed  it  himself. 

13  Am.  A  Ei^.  Enc.  Law,  p.  371;  Towns- 
hend.  Slander  &  libel,  3d  ed.  fi  116,  note  2. 

Every  repetition  of  a  slander  is  a  wilful 
publication  of  it,  nndering  the  spoUcer  li- 
able to  an  action. 

Odgera,  Lihel  &  Blander,  'Ifilj  Wntkin 
V.  Eall.  L.  R.  3  Q.  B.  300,  37  L.  J.  Q.  B.  N. 
S.  125.  16  Week.  R^  867,  18  L.  T.  N.  S. 
561;  U'Plieraon  v.  DanieU,  10  BariL  ft  C 
270.  5  Mann,  ft  R.  261. 

If  A  Bends  a  manuscript  to  the  printer  of 
a  periodioU  publication,  and  does  not  re- 
strain the  printing  and  publishing  of  it, 
and  he  prints  and  publishes  in  that  publica- 
tion, A  is  a  publisher,  and  liable  to  an  no- 
tion. 

Burdett  v.  A6io(,  6  Dow  P.  C.  201; 
Bond  V.  DovgloK,  7  Car.  ft  P.  026. 

The  embellishment  of  beadlints  does  not 
relieve  the  defendant,  if  he  wrote  the  libel- 
ous part  of  the  article,  and  the  idajntiff  ia 
only  required  to  prove  the  material  part  of 
bis  allegation,  snd  the  rest  may  be  consid- 
ered as  Bui*pl usage. 

Code,  §  3030;  Robbins  v.  Digging,  78 
Iowa,  522,  43  N.  W.  306;  Raa  v.  Sculiy,  70 
Iowa,  343,  41  N.  W.  38;  Way  v.  CMeago,  R. 
I.  A  P.  R.  Co.  73  Iowa.  403,  35  N.  W.  626; 
lAttlc  V.  McOviie,  38  Iowa,  600;  Green  v. 
Cochran.  43  Iowa,  644;  Knapp  v.  Cowell,  77 
Iowa,  52S,  42  N.  W.  434 ;  EngU  v.  Ckioago, 
M.  &  at.  P.  B.  Co.  77  Iowa,  081,  37  N.  W. 
8,  42  N.  W.  512;  Schrader  v.  Eoover,  80 
Iowa,  243,  46  N.  W.  734. 

The  offense  was  oommitted  and  the  wrong 
done  by  publishing  the  article  in  any  man- 
ner, altboogb  additions  were  made  by  a 
third  person. 

Bower  v.  DeiAeluir,  38  Iowa,  418;  Jtob- 
Uns  V.  Digging,  78  Iowa,  522,  43  N.  W.  300. 

Messrs.  Btnchaaa  A  Mekota  for  appel- 
lee. 

MoOlalB,  J.,  delivered  the  (pinion  of  the 

The  fact*  of  the  ca«e,  so  far  b«  necessary 
to  tlie  understanding  of  the  questions  of 
law  raised  on  this  appeal,  are,  without  con- 
troversy, as  follows :  A  newsptqrer  pub- 
lished in  the  Bohemian  langua^  at  Chicago, 
in  it«  regular  issue,  early  in  May,  1898,  con- 
tained an  article,  over  defendant's  name, 
coHimentiiig  on  the  reported  action  of  plain- 
tiff,  as  a  Cabholic  priest:,  in  soliciting  con- 
tributions from  his  congregation,  at  a  reg- 
ular service,  in  aid  of  the  Spaniards,  and 
tbe  indignation  of  some  of  his  parishioners 
in  regard  thereto,  and  extended  comment 
condemnatory  of  his  supposed  action,  and 
of  any  person  who  should  sympathize  with 
him  in  such  actions  or  act  in  a  similar  man- 
ner.   It  is  not  questioned  la  tbis  case  that 
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the  aitide  is  libelous  in  ita  nature,  and  the 
only  issues  tried  were  ob  to  whetlier  the  de- 
fendant was  chaTgeaUe  with  the  exticle,  or 
any  part  thereof,  and  whether  there  were 
any  mattera  of  mitigation  in  his  behalf, 
Fr<Hii  the  evidence  appearing  of  record  it 
niUBt  be  conceded  that  the  article,  ae  pub- 
lished, was  not  wholly  written  by  defendant. 
It  was  shown  to  have  been  more  or  less  re- 
vrritton  and  changed  by  the  editor  of  the  pa- 
per, and  the  principal  question  to  the  jury 
was  as  to  the  extent  to  which,  if  at  all,  t^e 
article  as  it  a.ppeared  was  ba^ed  upon  the 
matter  conunumcated  to  the  editor  by  de- 
fendant. Appellant's  objections  to  instruc- 
tions g^ven  and  to  the  refusal  to  give  in- 
structions asked  involve  the  legsJ  rules  of 
liabilit;  with  reference  to  comment  on  the 
action  of  clergymen,  and  also  those  relatang 
to  the  contrilnition  to  or  participation  in 
the  publication  of  a  libel. 

A  clergyman  is  a  public  man,  in  such 
sense  that  public  cmiment  in  a  proper  man- 
ner upon  his  sayings  and  doings  in  hie  pub- 
lic capacity  is  justiSed.  -  In  Kelly  v.  Tin- 
ling.  Ij.  R,  1  Q.  B.  699,  Chief  Justice  Cock- 
bum  says;  "T  cajinot  think  that  a  dispute 
between  a  cler^n'man  and  his  churchwarden 
as  to  what  he  allows  to  be  done  in  his 
church  during  divine  service,  and  the  uses 
to  wliich  he  puts  part  of  it.  namely,  the 
vestry  room,  which  wore  the  matters  in- 
volved in  the  <!OTrespondence  between  them 
[and  published  by  defendant  in  his  news- 
paper]. Is  not  a  subject  of  public  Interest, 
llie  maintenance  of  decency  and  propriety 
in  conducting  public  worship,  and  of  the 
sanctity  of  the  sacred  edifice  and  all  con- 
nected with  it,  is  surely  a  itistteT  o>f  the 
greatest  public  concern.  The  very  use  of  tbe 
term  'public  worship'  shows  this."  And  U 
was  held  that  defendant's  publication  of  the 
matter  complained  of  was  privileged.  And 
in  Kelly  \.  Bherlaek,  I*  R.  1  Q.  B.  688. 
which  was  an  action  for  lutving  published 
In  a  newspaper  a  series  of  libels  on  plain- 
tilT  as  tbe  incumbent  of  a  church,  the  judge, 
in  summing  up  the  case  to  the  jury,  says 
(p.  R8B)  :  "A  clergyman  with  his  flock,  an 
admiral  with  his  fleet,  a  ^neral  with  his 
army,  and  a  judge  with  bis  jury. — we  are 
all  of  us  the  subjects  for  public  discussion. 
So,  also,  ts  it  matter  of  public  interest, — 
tbe  dispute  between  the  ^JaintifT  and  his  or- 
ganist, and  the  way  in  which  the  ehurch  is 
used, — they  are  ail  public  matters,  and  may 
be  publicly  discussed."  And  see  Webbs 
Pollock,  Tort«,  320;  Odgers.  Libel  &  Slan- 
der, 34.  On  this  theory  that  their  func- 
tions are  public,  the  proceedings  of  a  church 
or  congregation  are  privileged.  Fam»- 
icoTth  V.  8tom,  5  Cush.  412.  And  see 
Lattdis  V.  Campbell,  79  Mo.  433,  49  Am. 
Rep.  230.  The  trus  grounds  of  justifica- 
tion in  a  eofle  of  tiie  eonunent  upon  or  crit- 
icism of  the  conduct  of  public  men  with  ref- 
erence to  public  alTairs  are  sucinnctiy  stated 
by  a  leading  text  writer  as  follows:  "Ev- 
eryone has  a  right  to  comment  on  matters 
of  public  interest  sjid  general  concern,  pro- 
vided he  does  so  fairly  and  with  an  honest 
purpose.  Such  commemts  are  not  libelous, 
63  L.  R.  A. 


howerer  severe  in  the4r  terms,  unless  they 
are  written  intemperatdy  and  maliciously. 
Every  citizen  baa  full  freedom  of  speech  on 
such  subjects,  but  he  must  not  abuse  it. 
.  ■  .  The  right  to  comment  upon  tha 
public  acts  of  public  men  is  tbe  right  of 
every  citizen,  and  is  not  the  poculiaj-  privi- 
lege of  the  press.  .  .  .  Everv  one  of  the 
public  is  entitled  to  pass  an  opinion  on  ev- 
erything which  in  any  way  invites  public 
attention."  Odgers,  Libel  &  Slander,  34-36. 
The  action  of  plaintiff,  therefore,  in  tbe  dis- 
charge of  his  dutiee  and  office  as  a  priest, 
in  tbe  conduct  of  the  public  functions  ot  his 
calling,  was  a  proper  subject  of  crnnment 
on  the  part  of  defendant;  and  so  IcMif  a* 
such  comment  was  kept  within  proper  lim- 
its the  defendant  would  not  be  liable  in 
damages  for  anything  be  should  say,  and 
this  would  be  regardless  of  the  question 
whether  plaintiflf  had  done  any  act  or  said 
any  word  which  he  ought  not  to  have  done 
or  said.  The  defertdant  would  have  no  right 
to  make  false  statements  with  regard  to 
what  plaintiff  did  or  said,  nor  would  be 
have  a  right  to  extend  by  publioati<Hi  false 
stat«ments  mode  by  others.  But  freedont 
of  criticism  would  secure  bira  in  the  right 
to  comment  upon  what  was  done  or  ssid,  or 
even  upon  what  was  supposed  to  have  becB 
done  or  said,  so  long  as  no  false  statements 
were  published.  Tlie  tenor  of  tbe  article 
which  it  appears  from  the  evidence  defend- 
ant did  send  to  the  Chicooo  paper  was  that, 
if  certain  accounts  which  had  appeared  in 
the  newspapers  with  reference  to  the  acts  of 
ptaintilT  in  soliciting  contributi<His  frtHn  his 
congregation  for  the  Spaniards  were  true, 
then  plaintiff  had  acted  in  an  improper 
manner;  and  should  be  condemned  by  the 
public,  eto.  We  do  not  think  this  to  have- 
been  a  false  statement  of  fact,  but.  rather, 
H  criticism  of  supposed  acts,  which  eriti- 
cinin  would  not  be  libelous,  even  though  the 
facts  were  improperly  statwl  in  the  news- 
paper laccounts  which  defendant  had  seeUr 
and,  if  properly  ststed.  would  not  have  fur- 
nished any  ground  for  the  adverse  criticisn> 
which  was  made.  Can  it  be  supposed  for  a 
moment  that  if  a  citizen  sees  in  newspaper 
accounts  of  the  proceedings  of  this  court 
that  the  justices  have,  on  the  bench,  been 
guilty  of  intoxication  or  indecent  behavior, 
he  would  be  guilty  of  libd  if  he  should  writ* 
to  a  newspaper  his  condemnation  of  such 
supposed  conduct,  not  stating  the  facts  as 
of  bis  own  knowledge,  but  as  derived  from 
newspaper  reports!  Any  such  rule  as  this 
would  certaiijy  be  an  unjust  and  improper 
limitation  upon  the  right  to  cranment  apon 
and  criticise  acts  of  those  in  public  life.  It 
is  to  be  home  in  mind,  however,  that  this 
action  is  not  based  on  the  communication 
which  was  written  by  defendant  to  the  Chi- 
cago paper,  but  upon  the  publication  mad* 
in  that  paper;  ana  it  therefore  became  nec- 
essary to  Bulnnit  to  the  jury  the  question 
whether  defendant  hod  caused  or  contributed 
to  such  publication,  and,  if  such  contribu- 
tion was  only  partial,  then  whether  his  con- 
tribution thereto  or  participation  therein 
waa  of  such  character  *s  to  render  him  U* 
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•ble.  It  may  liera  be  said,  in  a  prelimi- 
a»Tj  way,  as  fumiahing  a  basis  for  our  rul- 
ings on  instructione,  that  white  all  persoiiB 
who  cause  or  participate  in  the  publication 
«f  libeloiHi  matter  are  reeponeible  in  full  for 
•ach  publication,  without  apportionnient  as 
to  their  particular  abaie,  yet  it  must  be 
shown  that  the  publication  or  participation 
related  to  the  libelous  matter  published,  ami 
not  simply  to  the  article  published  which 
«(Mitainad  the  libelous  matter.  The  distinc' 
tion  beoomea  very  important  in  view  of  the 
evidence  in  this  case,  which  tended  to  show, 
and  from  which  the  jury  woi^d  have  been 
justified  in  finding,  that  the  article  written 
by  defendant  and  sent  to  the  Chicago  j>aper 
was  merely  the  occasion  of,  or  the  basis  for, 
the  matter  written  by  tJie  editor  which  con- 
stituted the  so-called  libel ous  article,  which 
wan  prepared  and  published  without  any 
Authority  whatever  from  the  defendant. 
And  it  is  too  plain  to  require  extended  com- 
ment that,  if  the  conununi cation  frtun  de- 
fendant to  the  paper  was  in  itself  unobjec- 
tionable, then  defendant  could  not  be  held 
liable  for  improper  matter  contAJned  in  the 
newspaper  article,  even  though  Uiat  article 
might  have  been  to  some  eirtent  instigated 
by  or  baaed  upon  defendant's  communica- 
tion. Suppose,  for  instance,  that  the  defend- 
ant had  made  use  of  soma  beautiful  and  ap- 
tropriate  quotation  from  Horace;  is  it  to 
E  supposed  that  he  should  be  held  legally 
liable  for  the  entire  oontenta  of  the  news- 
jNvper  article  beca.use  the  editor  bad  had  de- 
fendant's communication  before  him,  and 
had  extracted  the  appropriate  quotation? 
The  illustrations  which  we  have  usal  may 
seem  extreme,  but  they  throw  light  on  the 
posiiibilities  of  interpretation  of  the  instruc- 
tions asked  hj  plaintiff  and  refused  by  the 
oourt,  the  refusal  of  which  Is  made  ground 
of  complaint 

Hie  second,  third,  and  fourth  instructions 
a*ked  l^  plaintiff  and  refused  by  the  court 
each  contained  pTopositions  which  were  er- 
roneous, in  view  of  the  principles  we  have 
above  enunciated.  For  instance,  in  the  sec- 
ond it  is  said  that  defendant  is  liable  if,  hav- 
ing aeen  the  puUications  in  other  news- 
papers, he  wrote  an  article  to  the  Chicago 
paper  which  "contributed  to  or  was  used  in 
the  eonstmction  oj  the  article"  in  question; 
in  the  Uiird  it  is  stated  that  defendant's 
repetition  in  his  own  contribution  of  mat- 
ter wbicb  be  bad  wen  in  the  newspapers 
would  render  him  liable  for  the  repetition 
of  such  matter,  although  he  did  not  affirm 
the  truth  thereof,  provided  the  article  in 
qnestiMi  was  based  in  part  on  said  oom- 
mnnication  by  defendant;  and  in  the  fourth 
it  ia  announced  Uiat  it  is  not  eesential  to 
plaintiff**  reoomy  that  he  prove  that  de- 
fcBdant  wrote  the  artiole  complained  of,  but 
that  it  la  snffleient  if  defendant  contributed 
to  Ute  article  which  was  in  fact  published, 
hf  writiiw  and  aending  the  letter  which  he 
•ajB  be  did  write  and  send.  The  first  in- 
•tracUon  aaked  by  defendant  and  refused 
eKplaina  what  is  meajit  by  "publication," 
bat  we  think  that  this  was  fully  and  cor- 
mtly  covered  t^  the  instructions  given. 
53  L.  K.  A. 


The  paj-t  which  is  not  thua  covered  errone- 
ously announces  the  doctrine  that  defend' 
ant  is  liable  for  damages  as  a  publisher  if 
he  in  any  way  knowingly  and  wilfully  aided 
or  assisted  in  making,  publishing,  or  circu- 
lating the  said  article.  It  ia  plain  he  might 
have  Bsststed  in  making  the  article,  so  far 
as  it  was  not  libeloue,  without  being  respon- 
aible  for  portions  thereof  which  were  libel- 
ous. The  instruction  is  wrong  in  referring 
to  the  article,  rather  than  the  libelous  mat- 
ter in  the  article,  as  the  basis  of  the  action. 
Appellant's  counsel  complain  of  the  re- 
fusal to  aulwnit  a  special  interrogatory 
asked  by  them,  but  such  interrogatory  did 
not  call  for  any  ultimate  fact  which  would 
be  involved  in  the  Qnaing  of  a  general  ver- 
dict. All  the  facta  inquired  about,  whicii 
related  to  the  communication  of  defendant 
to  the  Chicago  paper,  might  have  been  true, 
without  defendant  being  in  any  way  charge- 
able with  the  communication  or  publication 
of  the  libeloua  matter  contained  in  that  ar- 

Error  is  assigned  in  the  statement  to  the 
jury  in  the  instruction  given  by  the  court 
stating  the  iasuee  that  "Uie  burden  is  on 
plaintiff  to  prove  by  a  preponderance  of  the 
evidence  the  facts  upon  which  this  action  is 
baaed."  In  plaintiff's  petitjon  the  allega- 
tion ia  directly  WBde  that  the  matter  pub- 
lished was  false  and  untrue.  Defendant, 
in  his  answer,  and  again  in  his  substituted 
answer,  explicitly  denies  each  and  every  al- 
legation in  the  petition.  Tbe  court  in- 
cluded this  allegation  and  this  denial  in  his 
statement  to  the  jury  of  the  issuee.  Under 
this  instruction  Uie  jury  would  have  been 
justified  in  retttrning  a  verdict  for  defend- 
ant on  the  sole  ground  that  plaintiff  had 
not  proved  the  falsity  of  the  statemetitji 
oomplained  of.  This  is  no4  the  law.  The 
burden  of  {H-ovii^  the  truth  of  tbe  libelous 
matter  by  way  of  defense  is  upon  the  defend- 
ant. Heilman  v.  ShankUn,  60  Ind.  424. 
444;  Paimer  v.  Adams,  137  Ind.  72.  36  N.  E. 
e95;  Proctor  V.  Houghtaling,  37  Mich.  41, 
46i  Stitk  V.  FuUintcider,  40  Kan.  73,  10 
Pac.  314;  Odgers,  Libd  &  Slander,  160: 
Cooley,  Torts,  31.  The  error  of  the  court  in 
this  respect  is  emphasized  by  the  fact  that 
it  refused  to  give  aniinstruction  on  this  sub- 
ject asked  by  plaantiff,  nhiob  instruction 
was  as  to  its  other  matter  unobjectionable, 
but  covered  by  an  instruction  given  by  the 
court,  while  on  this  point  it  correctly  stated 
the  rule  of  law  which  was  not  in  any  way 
enunciated  in  the  court's  instructitms.  In 
tJiis  respect  tbe  court  erred. 

In  another  instruction  the  oourt  tells  the 
jury  that  if  tbey  find  tliat  defendajit  caused 
the  article  in  question  to  be  published  in  the 
Chicago  paper,  "and  that  the  tranetation  in- 
troduced in  evidence  is  a  true  and  correct 
translation  of  the  same  in  the  English  lan- 
guage," then  the  article  is  libelous,  and  the 
defendant  ia  liable.  There  w%a  ccneiderable 
controversy  during  the  taking  of  the  evi- 
dence with  reference  to  the  correct  transla- 
tion of  some  parts  of  the  article,  which  was 
fublished  in  the  Boh«niian  language,  and 
he  plaintiff's  right  fo  recover  ought  not  t« 
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tMva  been  mode  to  ivpeai  upon  tlie  alMOltite 
•c«unu7  in  evary  in>rd  or  phrasa  of  tiie 
translation  of  tiie  axticle  which  he  oflered 
in  evidence.  He  confesMd  the  error  of  tliia 
tranelation  In  two  respecte,  and  amended  his 
petition  to  oonfonn  to  the  eridenctt,  which 
ne  certainly  had  a  right  to  do.  This  in- 
struction also  mBliGS  defendant's  liability 
depend  upon  his  writing  the  article  or  caus- 
ing it  to  be  piiblighed,  while  under  Oie  evi- 
dence the  question  was  raised  as  to  whether 
defendant  contributed  to  some  extent  to  the 
libelous  matter  contained  in  the  article! 
and.  if  the  jury  M  found,  they  might  prop- 
erly have  found  for  plaintiff,  although  ' 
fendnnt  did  not  write  the  entjre  article 
published.  The  instruction  was  erroneous. 
Another  instruction  which  was  dependent 
upon  this  one  is,  perhaps,  also  faulty,  in 
view  of  the  connection  in  which  it  was  f^ven. 
We  will  not  interfere  with  the  action  of 
t^e'  lower  court  in  overruling  appellant's 
motion  to  strike  defendant's  amended  and 
vuhetituted  answer,  baaed  on  the  ground 
that  it  was  tiled  too  late,  nor  in  overruling 
the  motion  tor  a  more  specific  statement  of 
the  matters  alleged  in  such  answer.  Plain- 
tiff is  not  entitled,  so  far  as  we  csji  see,  to 
have  defendant  set  out  the  communication 
whiiA  he  did  Mud  to  the  Chica^  paper.    As 
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to  how  far  that  artlde  was  like  o 

uted  to  the  article  published  is  a  mattar  h» 

be  eBtablished  by  plaintiff's  eridenee. 

The  aMignments  baaed  on  exceptions  to 
ruling*  as  to  admission  or  esduaion  of  svi- 
denoe  need  not  be  considered.  So  far  as  the 
(]uestionB  involved  are  not  settled  t^  tfatt 
previous  discuasion,  they  are  not  lik^  to 
arise  upon  another  txisl, 

ObjectiCHi  is  made  to  the  course  pursued 
by  defendant's  counsel  in  stating  hii  case  to 
the  jury.  It  is  doubtful  if  any  objection  is 
properly  preserved.  The  court  cautioned 
counsel  as  requested  on  behalf  of  the  plain- 
tiff, and  no  subsequent  action  of  the  court 
I  iva«  invoked,  A  mere  exception  noted  by 
counsel  at  the  end  of  the  oneniug  statciDcnt 
is  bardty  enou?h  to  bring  before  the  court 
the  oueation  whether  couosel  had  conformed 
to  the  directions  of  the  court  as  to  the 
course  to  be  pursued  in  hie  argument.  Nev- 
ertheless, we  think  there  are  one  or  two  sng- 
^estions  made  in  the  argument  of  defend- 
ant's counsel,  relating  to  the  church  to 
which  plaintiff  bdonged,  and  in  whioh  he 
was  a  priest,  which  mi^t  well  have  been 
omitted. 

For  the  errors  pointed  out  in  the  instnie- 
tions  given  by  the  court,  tht  judgment  i» 
rtveraed. 
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Lucy  H.  PULSIFER 

Edwin  C.  DOUGLASS. 

(M  He.  SSe.) 

1.  A  man  vrko  kaii  csnapBted  to  the 
biiFlnl  «f  tke  bodr  of  his  deoeiiaea 
wife  fn  the  lot  of  another  cannot,  withont 
the  eonsent  of  the  lot  owner,  enter  apon  Che 
lot  and  remove  the  body. 

S>  DnmaKH  for  the  nnlKivfiil  entry 
npon  a  ii'oiBiHi'a  burial  lott  and  the  re- 
moval tfafrefrom  of  the  body  of  her  deceased 
sister,  St  the  losta'tare  of  the  latter's  former 
husband,  will  be  menvired  bj  the  Injuries 
done  to  the  lot,  where  the  proceedlns  was 
wltb  due  propriety  and  decency. 

(January  29,  1601.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Androscoggin  County  for  the  opinion 
of  the  Law  Court  ot  an  action  brought  to 
recover  damages  for  the  alleged  wrongful  re- 
moval of  a  bod^  from  a  cemetery  lot. 
Judgmr.nt  for  platnliff  for  nominal  damaget. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Oakes,  PnlaUcr,  JE  Lndden, 
lor  plaintiff: 

A  husband  Is  btiund  to  buty  his  deceased 
wife,  and  a  wife  must  buiy  her  deceased  hus- 
band. 

3  Am.  ft  Eng.  Enc.  Law.  p.  52:  Durell  v. 


Boinrard,  9  Gray,  249,  69  Am.  Dee.  284; 
Lahin  V.  Ames.  10  Cuflh.  221. 

The  plaintiff  offered  to  furnish  the  lot  for 
the  burial  of  her  sister,  and  to  pay  lor  th« 
digging  of  the  grave.  The  offer  made  hw 
the  plaintilT  was  accepted  bv  the  husband, 
and  became  an  arrangement  agreed  to  by 
the  defendant  and  assented  to  and  ac- 
quiesced in  by  the  husband. 

After  a  burial  had  taken  place  under  dr- 
cnmstances  such  as  these,  all  rights  of  tlw 
husband  as  to  further  control  over  the  bodj 
of  the  deceased  had  tcmtinated. 

Fox  V.  Gordon,  40  Phila.  I*g.  InL  374; 
3  Am.  &  Eng.  Enc.  Law,  p.  63;  Wynkoop  T. 
Wynfroop,  42  Pa,  203,  82  Am.  Dec.  513. 

A  deed  body  after  burial  becomes  a  part 
of  the  ground  to  which  it  is  committed. 
When  a  body  has  once  been  buried  no  on* 
has  a  right  to  remove  It  without  the  oon- 
sent  of  the  owner  of  the  grave. 

2  Waterman,  Trespass,  {  «*5;  Weld  v. 
Walker,  130  Mass.  423.  39  Am.  Rep.  dSB; 
Pierce  v.  Stean  Point  Gemftery  Proprt.  Itt 
R.  I.  227,  14  Am.  Rep.  607 ;  Wynkoop  ▼. 
Wj/nkoop,  42  Pa.  293,  S2  Am.  Dec.  613; 
Reg.  V.  Sluirpe,  De&rs.  &  B.  0.  C.  100,  lU, 
7  Cox  C.  C.  214;  Beuemer  Land  d  Imprw. 
Co.  V.  Jenkins,  111  Ala.  135,  IS  So.  6<6; 
Meagher  v.  Driscoll,  99  Mass.  2S1,  90  AOL 
Dec.  750;  3  Am.  &  Eng.  Enc.  Law,  p.  SSi 
Croek«r  v.  Carson,  33  Me.  437. 

On  suit  f^inst  a  cemetery  company  for 
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as* 


for  plaintiff  of  tl.lSO  will  not  be  let  uide 

Thirlc field  v.  Moutilain  Tieui  Cemetery 
Atto.  12  Utab,  76,  41  Pac.  664. 

Mr.  A.  K.  P.  Knowlton,  for  defendant: 
The  husband  of  tha  deceased  woman,  bj 
Ma  oonsent  to  the  biirial,  thereby  acquired 
■uch  an  interest  in  the  burial  lot  as  to  war- 
Tuit  his  reque&t  for  removal,  under  the  legal 
restrictions. 

The  statute  as    to    removal    of    Interred 
bodies  Ed>rogiLteB  the  eommon  law,  and  pro- 
vides for  grants   or   licenses    for    audi    re- 
Corn.  V.  Oooley,  10  Pick.  37. 

Wlswell,  Cb.  J.,  delivered  the  opinion  of 
the  court: 

Action  of  trespass  qaare  olaumm  for  an 
alleged  unlawful  entry  upon  the  cemetery 
lot  of  the  plsintilT,  and  the  remdval  there- 
from of  the  body  of  the  plaintifT's  aiater, 
which  had  been  buried  therein  about  a 
month  prior  to  tho  disinterment.  The  hoAy 
was  that  of  Mrs.  Sarah  A.  Webb,  luid  - 
think  that  it  must  be  inferred  from  tlie  ■ 
that  Ute  burial  in  the  plaintiff's  lot  was  with 
the  consent  of  the  husband  of  the  deceased. 
The  disinterment  and  removal  of  the  liody 
of  Mrs.  Webb  wcro  done  bv  the  defendant 
st  the  request  of  her  huaSand.  Thi 
pomes  tc  the  law  court  upon  report. 

It  is  not  only  the  duty  of  a  husband  to 
provide  a  suitable  plaee  tor  the  burial  of 
the  body  of  his  deceased  wife,  but  he  un- 
questionably has  tJie  paramount  right  to  de- 
termine upon  the  place  of  her  burial.  Du- 
rell  V.  Eayward,  9  Gray,  248,  08  Am.  Dec. 
284.  But  when  that  dut^  has  been  per- 
formed, and  the  body  has  been  buried  in  the 
lot  of  another  with  the  consent  both  of  the 
husband  and  of  the  owner  of  the  lot,  the  hi 
band  does  not  have  the  right,  without  the 
r^nsent  of  the  lot  owner,  to  enter  theretai 
and  remove  the  body.  A  dead  body,  after 
burial,  becomes  a  part  of  the  ground  to 
which  it  faas  been  committed ;  and  an  ac- 
tion of  trespass  may  be  maintained  by  the 
owner  of  the  lot,  in  possession,  agaiast  one 
who  disturbs  the  grave  and  removes  the 
body,  so  long,  at  least,  as  the  cemetery  con- 
tinues to  M  used  KB  a  place  of  burial. 
Sieagher  v.  DriteolX,  00  Mass.  281,  96  Am. 
Dec.  759;  Weld  v.  Walker,  130  Mana.  422,  3B 
Am.  Rep.  466;  Besaemcr  Land  £  Jmproo.  Co, 
V.  JenJtiTM.  Ill  Ala.  135.  IB  So.  665. 

But  under  some  circumstances  a  court  of 
equity,  which,  in  this  country,  where  there 
are  no  ecclesiastical  courts,  ban  jurisdiction 
of  controversies  relative  to  the  place  of 
burial  of  a  dead  body,  mar  permit  a  hus- 
band to  remove  the  body  of  nis  deceased  wife 
from  the  lot  of  Innd  of  another,  as  where 
tbe  burial  was  not  with  the  intention  or  un- 
derstanding that  it  should  be  her  flnal  rest- 
ing place.  Weld  v.  Walker,  130  Mass.  422, 
39  Am.  Rep.  465.  See  also  a  dlBcussion  of 
the  law  upon  this  subject  in  Pierce  v.  Pro- 
prietort  of  Bwan  Point  Cemetery,  10  R.  I. 
227,  14  Am.  Rep.  fl67. 

The  defendant   is   therefore   liable   for 
technical  trespass,  at  least,  not  with  standing 
be  WH  acting  at  the  request  of  the  huBband. 
S3  L.  R.  A. 


The  plaintiff  claims  large  damages,  both  ac- 
tual ajtd  punitive,  including  damages  for  ber 
distress  of  mind,  upon  tbe  ground  that  tbe 
defendant's  acts  were  wanton  and  mali- 
I,  and  performed  without  due  regaid  to 
theproprietiea  of  the  occasion. 

We  do  not  think  that  the  evidence  sub- 
stantiate* the  plaintiff's  contention  in  this 
respect,  but,  upon  tbe  contrary,  we  are  of 
opinion  that  in  removing  the  body  to  an- 
other place  of  burial  the  defendant  and  those 
emplc^ed  by  him  proceeded  with  due  pro- 
priety and  decency,  and,  as  tbe  body  was 
removed  for  and  at  the  request  of  the  bus- 
',  that  the  plaintiff  slionld  be  confined 
recovery  of  actual  damages,  measured 
1^  the  injuries  done  to  her  lot,  which  w* 
-asess  at  «20. 

Judgment  for  plaintiff. 

Damages  assessed  at  f20. 


Oscar  C.  8.  DAVIBS 
EASTERN    STEAMBOAT   COMPANY. 


■me  aathorltr  of  the  captain  of  a 
■tHBiBblp  to  receive  a  telegrain  toe  deMv- 
ery  to  a  imsaeDKer,  so  aa  to  charge  tbe  Bteam. 
ship  company  In  case  of  Its  Bondellverj,  must 
be  establislied  bj  the  evidence  and  found  b; 
tbe  Jufj. 

2,  A  ateiiBiililp  comwanT  !■  mat.  merely 
br  reason  of  Its  relation  as  carrier  to  Its 
paueogera  bonod  to  receive  telegrams  to  be 
delivered  to  them. 

8.  A  st^amsltlp  ooBpanr  la  not  liable 
for  the  son d ell verr  to  a  puaeBser  of 
m  telcxram  which  tbe  captain  has  taken 
for  bim,  where  no  habit  or  custom  la  •bOWO, — 
no  holding  of  the  captain  oat  to  the  world  •• 
bavlng  authorit;  to  do  such  an  act. 

(November  39,  1900.) 

EXCEPTIONS  1:7  plaintiff  to  nilinffs  of 
the  Superior  Court  for  Eeonebee  Coun- 
ty made  during  the  trial  of  an  action 
brought  to  recover  damages  for  failure  to  de- 
liver a  telegram,  which  resulted  in  a  verdict 
in  favor  of  defendant.     Overruled. 

The  facta  are  stated  in  the  opinion. 

Jfesari.  Williamson  *  Bnrlelsh,  for 
plaintiff : 

Wentworth,  the  addreasee  of  the  telegram, 
was  a  fare-paying  passenger,  and  as  such  the 
defendant  company  owed  him  all  the  duties, 
and  assumed  toward  him  all  the  obligations, 
of  a  common  carrier  c^  passengers. 

The  telegram  in  question  related  to  the 
business  for  which  he  was  emjiloyed  and  for 
which  he  was  traveling,  and  ita  nondelivery 
to  him,  the  agent    or  servant,    resulted    in 

tiOTB. — Tlie  above  casp  decides  a  novel  pnipo- 
Bltlon.  Wbether  tbe  captain  himself  coald  be 
beld  liable  or  cot  for  taking  charge  of  a  mesaage 
and  then  falling  to  deliver  It  li  not  decided. 
The  Intimation  Is  that  tbe  steamship  companr 
might  be  liable  In  such  a  case  It  sneh  delivery 
lages  had  beoome  customarj. 
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damage  to  his  priacipiil  or  maaUr,  the  plain- 
tiff in  this  case. 

For  a  breach  of  the  carrier's  duty  toward 
the  eervBat  while  bq  engaged  in  tlio  maater'a 
business,  the  hreach  being  in  relation  to  a 
matter  directly  connected  with  that  buainesH 
and  resulting  in  damage  therein  to  the  mas- 
ter, and  to  tho  master  alone,  the  carrier  ia 
responsible  to  the  master. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1179, 
1180;  Bl  JoAnsbury  d  L.  C.  R.  Co.  v.  Hunt, 
66  Vt.  670,  46  Am.  Kep.  639. 

Negligence  is  the  lack  of  due  care  under 
the  circumatancea  of  Uie  case. 

16  Am.  ic  Kng.  Enc.  Law,  pp.  398  et  »eq. 

The  defendant  company  is  a  mandatary, 
and  muRt  exhibit  diligence  appropriate  to 
what  it  undertakee. 

A  telegram  from  its  very  nature  implies 
importance,  the  necessity  of  haste,  o! 
prompt  delivery. 

There  is  no  right  to  assume  that  the  ad- 
dressee will  call  for  it,  or  that  he  knows 
anything  about  it.  The  only  thing  that  the 
sending  of  the  telegram  implies  is  that  the 
sender  knows  the  course  of  travel  of  the  ad- 
dressee. The  d^ree  of  care  required,  from 
the  nature  of  the  circumstances,  is  a  high 
one,  and  failure  to  observe  that  care  woidd 
be  actionable  negligence. 

Bacon  v.  Casco  Bay  8.  B.  Co.  00  Me.  48,  37 
Atl.  328;  Palmer  v.  PeaabHCOt  iMmhering 
At*o.  90  Me.  193,  39  Atl.  108. 

This  ease  is  go^-erned,  not  by  the  law  of 
bailments,  but  by  the  law  regulating  the 
earriage  of  passengers.  What,  then,  were 
the  duties  and  obligations  of  the  defendant 
company  toward  its  passenger  Wentworth  in 
relation  to  this  telegram  t 

The  telegram  was  directed  to  the  boat,  for 
a  passenger  cm  the  boat,  was  offered  to  the 
captain,  and  by  his  directicm  was  delivered 
to  the  purser,  who  could  easily  have  found 
the  addressee  in  tbe  usual  round  of  his  du- 
ties while  collecting  fares  and  tickets. 

If  the  captain  had  declined  to  receive  the 
telegram,  the  plldntid  would  doubtless  have 
been  promptly  notiSed  of  that  fact,  and 
would  have  had  a  chance  to  take  any  other 
measures  possible  to  prevent  loss.  But  t^e 
telejfram  was  accepted. 

lie  captsin  of  a  steamer  is  the  supreme 
authority  while  on  board  his  Tessel. 

Ardesco  Oil  Co.  v.  (UUon.  63  Pa.  149; 
Hutchinson,  Carr.  !f  629,  031.  032;  Fnm- 
ert"  A  M.  Bank  v.  Cliamplain  Transp.  Co.  23 
Vt.  186,  66  Am.  Dec.  Q8;  2  Am.  &  Eng.  Enc. 
Law,  p.  764;  Moore  v.  Fitchtearg  R.  Corp. 
4  Gray,  406,  04  Am.  Dec.  83;  Holmea  v. 
Wakefield.  12  Allen,  fiSfl,  BO  Am.  Dec.  171; 
Coleman  v.  New  York  A  N.  H.  R.  Co.  108 
Mass.  100;  HnUy  v.  HimImmi  Electrio  R. 
Co.  64  Hun,  373,  10  N.  Y.  Supp.  021. 

The  delivery  to  and  acceptance  by  the  cap- 
tain of  that  telegram  was  a  delivery  to  and 
acceptance  by  the  compnny. 

The  aceeptance  of  that  telegram  for  a 
passenger  was  clearly  incidental  to  the 
business  of  carrying  pBsxcngere. 

Edtcards  V,  Ijord,  40  Me,  270;  Enight  T. 
Portland,  B.  rf  P.  R.  Co.  50  Me.  234,  06  Am. 
I>ec.  490 ;  Hutcliinson,  Carr.  J  S16. 
03  L.  R.  A. 


riage,  but  also  for  all  tbe  comforts,  courte- 
sies, and  conveniences,  and  all  tbe  care  and 
attention  which  the  carrier  should  extend  to 
him  in  connection  with  his  passage. 
Mr.  John  Soott,  for  defendant: 
The  carrying;  or  delivering  of  telegrama 
was  no  part  of  the  business  habit  or  custom 
of  the  company;  neither  bad  it  autboriied, 
known,  or  permitted  it  to  be  done  by  its  at- 
fleers,  agents,  or  servants.  The  sets  of  tbe 
captain  and  purser  were  unauthorised  and 
outside  the  scope  of  their  employment.  The 
company  itself,  therefore,  never  received  the 
telegram,  and  was  under  no  liability  to  the 
sender. 

Lloyd  V.  We»t  Briuteh  Bank,  IS  Pa.  172, 
53  Am.  Dec.  683;  Bowler  v.  O'Connell,  162 
Mass.  320,  27  L.  R.  A.  173,  3S  N.  E.  498. 

Pawvra,  J.,  delivered  the  opinion  of  the 

This  it  an  action  against  a  comm<Ni  car- 
rier of  passengers  by  water  to  recover  dam- 
ages resulting  from  the  nondelivery  of  a  tel- 
egraphic message  directed  to  "O.  L.  Went- 
worth, Str.  to  Boothbay,  Bath,  Maine." 
Wentworth  was  a  carpenter  emplc^ed  by  tbe 

Elaintiff  to  go  from  Augusta  via  Bath  to 
sle  of  Springs,  and  there  build  a  cottage. 
The  message  directed  a  change  in  the  build- 


,  upon  which  Wentworth  was  a  fare-pay- 

ng  passenger,  and  by  direction  of  the  cap- 

ain  it  was  delivered  to  the  purser  of  the 

steamer.     The  case  was  t  '"'   '~   '*"' 


^._   __  the  instruction  to  the  jury  that 

the  defendant  would  be  required  to  use 
slight  diligence  only  in  endeavoring  to  de- 
liver the  telegram,  and  would  be  liable  only 
for  gross  negligence  for  failure  to  deliver 
it  to  the  proper  party. 

The  defendant  sets  up  that  in  directing 
the  telegram  to  be  delivered  to  the  purser 
the  captain  acted  in  excess  of  his  authority, 
and  outside  of  the  scope  of  his  emplcyment 
and  of  the  business  in  which  he  was  en- 
gaged, and  that  therefore  the  defendant  it- 
self nerer  received  the  telegram  or  became 
charged  with  the  duty  ot  its  delivery. 

The  nature  and  scope  of  the  defendant's 
business,  whetlier  the  particular  act  was 
necessary  for  its  successful  prosecutiMi,  the 
usual  and  ordinary  course  of  it«  manage- 
ment by  those  engaged  in  it  at  the  time  and 
place  where  it  was  carried  on,  were  ques- 
tions of  fact  for  the  jury,  to  be  determined 
from  all  the  circumstances  of  the  case;  and 
from  them  it  was  for  the  jury  to  say  wheth- 
er the  act  in  question  was  within  the  au- 
thority of  the  agent,  or  the  scope  of  the 
husinees  ot  the  principal  which  he  was  em- 
ployed to  transact.  The  court  cannot  infer, 
as  matter  of  law,  the  authority  of  the  cap- 
tain of  a  passenger  steamboat  to  charge  the 
owners  with  the  duty  of  delivering  tale- 
grams  to  its  pasgcngers.  It  is  a  matter  of 
fact,  to  be  established  by  evidence  and  found 


IBOO. 
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bf  Um  juy.  Tlie  ezcepUonB  fail  Lo  bIiow 
that  Any  evidence  waa  offered  in  this  c«ae 
wbicb  would  warrADt  auch  n  finding. 

The  defendant  wu  a  c<Hnnion  carrier  ol 
passengera  bj  water.  Iti  contract  reault- 
iog  from  the  relation  of  carrier  and  pas- 
Beoger,  uotbtng  elee  appearing,  wa«  to  trans- 
port ita  passenger  safely  and  with  proper 
regard  for  his  comfort  and  ccmvenience,  to- 
gether witb  such  articles  and  moaey  as 
might  be  properly  ccmtained  in  the  baggage 
which  he  brought  witb  him.  The  eiceptiona 
show  uo  express  contract  with  the  paosenger 
for  more  than  this,  and  nothing  from  which 
more  can  be  implied.  They  utterly  fail  to 
show  that  it  was  any  part  of  the  defendant's 
buaineas,  habit,  or  custom  to  accept  tele- 
^ama  for  delivery  to  its  passengers,  or  that 
it  knew  or  permitted  this  to  be  done  by  its 
ofBcers,  servants,  or  agents.  In  general,  the 
buaineas  of  common  carriera  of  pcMsengera 
on  our  inland  waters,  and  that  ai  receiving 
And  delivering  telegrams,  are  entirely  sepa- 
rate and  distinct,  and  the  latter  is  in  no 
proper  and  legal  sense  incidental  to  or  con- 
nected with  the  former.  Common  carriers 
«f  pussengpra  make  no  charge  (or  such  a 
service,  and  its  very  responsiole  duties  and 
burdens  should  not  be  imposed  upon  them 
without  their  consent  unless  some  rule  of 
public  policy  requires  it. 

We  cannot  infer  that  it  is  necessary  for 
the  safety,  comfort,  or  even  convenience  of 
the  passenger  that  the  duty  of  the  delivery 
of  a  telegram  addressed  to  him  should  be 
gratuitouB^  imposed  upon  the  passenger 
carrier.  The  telegraph  company  to  whom 
the  message  has  been  intruated  is  engaged 
Id  that  business,  and  has  the  equipment  and 
servants  specially  trained  for  carrying  it  on. 
For  an  adequate  consideration  it  has  entered 
into  an  express  contract  to  deliver  the  mee- 
sa£;e,   and   usually  knows   its   contents,   im- 

Jortance,  and  urgency.  In  discharging  that 
utj  it  may  select  its  own  means  and  agenta, 
and  is  reaponaible  for  any  neglect  on  their 
part.  The  defendant  therefore  owed  no  con- 
tractual duty  to  its  passenger  to  receive  and 
deliver  the  telegram.  It  does  not  appear 
that  it  was  a  part  of  its  business  or  inci- 
dental thereto.    If  not,  it  necessarily  fol- 


lows, nothing  else  appearing  in  the  case, 
that  the  act  of  the  captain  of  the  defendant's 
steamboat  was  outside  of  the  scope  of  the 
business  in  which  he  was  engaged,  and  not 
aonnect«d  witb  the  service  which  he  had 
been  employed  to  perform.  For  such  acts 
the  defendant  Is  not  liable  unless  it  held  the 
captain  out  to  the  world  as  having  author- 
ity, and  the  case  is  barren  of  any  such 
showing.  BowUt  v.  O'Connetl,  162  Mass. 
320,  27  L.  R.  A.  173,  38  N.  E.  4B8. 

It  is  true,  as  urged  by  the  plaintiff,  that 
tlie  captain  is  the  general  agent  of  the  own- 
ers, but  a  general  ograt  is  not  an  unlimited 
Bgent  His  authority  is  necessarily  re- 
stricted to  the  transactions  and  concerns 
within  the  scope  of  the  business  of  the  prin- 
ipal.     1   Am.  ft  Fng.  Enc.  Law,  2d  ed.  p. 


business  he  is  employed  to  transact.  His 
authority  is  measured  bj  the  usual  extent 
of  his  employment.  1  Parsons,  Contr.  p.  41. 
A  shipmaster  is  a  limited  agent,  and  can 
only  bind  the  owners  by  contracts  relative 
to  the  usual  empli^ment  id  the  ship,  and 
means  requisite  to  that  employment.  Kent, 
J.,  in  Lemont  v.  Lord,  62  Me.  389.  The 
principal  is  liable  for  the  authorized  act  of 
bia  agent,  because  it  is  his  own  act,  and  for 
the  acts  of  his  agent  within  the  bo^  of  the 
authority  which  ne  holds  him  out  as  having, 
or  knowingly  permits  him  to  assume,  be- 
cause to  permit  him  to  deny  it  would  be  to 
permit  him  to  commit  a  fraud  upon  injiaceni 
persona.  1  Am.  t  Bug.  Enc.  Law,  2d  ed.  p. 
090. 

In  the  case  at  bstr  do  habit  or  custom  is 
shown, — no  holding  out  to  the  world  of  tha 
captain  aa  having  authority  to  do  the  par- 
ticular ftct.  It  was  his  own  act,  and  not 
that  of  his  principal.  The  defendant  its^ 
never  received  the  telt^am,  and  never  be- 
came charged  with  the  duty  of  its  delivery, 
and  it  is  therefore  unnecessary  to  consider 
the  instruction  given  aa  to  the  degree  of  dil- 
igence to  which  the  defendant  was  bound, 
or  the  degree  of  negligence  for  which  it 
would  be  liable. 

Bweeptions  overruled. 


MASSACHUSETTS  SUPREME  JUDICIAL  OOUBT. 


William  E.  VEASKY 
W.  F.  CARSON  et  al. 

(1T7  Masa  IIT.) 

The  eoweastneat  •(  the  Ideutltr  of  the 
pwESkucF  Irom  his  prlnetpo]  will  not  pre- 
clude a  broker  ttoa  recoverlnB  his  commission 
on  a  sals  ot  land  where  It  does  not  appear 


IS  anrthlDK  In  the  facte  or  ctr- 
>  render  tbat  (act  o[  anj  Inport- 
■nce  to  (be  seller. 

(October  10,  1900.) 


Ne  prior  decision  seem*  to  have  been  made 
OB  tbc  smct  point  In  Toabit  v.  Cabbon.  Tbla 
eaes  holds  that  the  concealment  of  tbe  name  ot 
the  real  purchSMr  of  land,  and  tha  aabstltutlon 
of  (he  name  of  a  flctltloua  pnrchsaer,  Is  not  tbe 
53  L.  R.  A. 


il  fact  B 


11  pre- 


clude Ihn  broker  from  recovering  commission 
If  It  does  not  appear  tbat  tbe  name  of  the  real 
purrhaser  was  a  matter  ot  anj  Interest  what- 

A  few  cases  hold  tbat  such  coneealmeot  anil 
■ubstltutlDD  will  preclude  the  recovery  .of  coD- 
16 


MxsucHCSETTS  ScPBBVE  Jddioial  Coubt. 


Oct., 


sttlted  in  m  verdict  in  plaintiff's  favor. 
Overruled. 

The  factB  are  stated  in  the  apinion. 

Metsra.  O.  Xb  Oftrdner  And  d.  O.  Oknl^ 
ver,  for  defendants: 

The  deliberate  concealment  by  the  plain- 
tiff of  facta  which  the  defendants  had  a 
right  to  know,  the  deception  practised,  and 
the  reports  from  time  to  time  mode  by  him 
that  he  "had  a  party"  from  whom  he  had  re- 
ceived certain  offers, — without  stating  that 
the  partf  referred  to  was  Delaney,  a  man 
having  a  liquor  liceni>e,  who  was  oblieed  to 
vacate  the  premiaea  he  then  occupied  and 
had  no  place  to  go  to, — and  who,  he  be- 
lieved, would  p»7  the  defendants  his  price 
before  he  got  through,  was  sufficient  evi- 
dence tha.t  the  plaintiff,  if  not  acting  direct- 
ly for  Delanciy,  was  in  collusion  with  him 
and  guilty  of  fra,ud,  which  precludes  bis 
right  to  recover. 

FamtwOTth  v.  Hemmcr,  1  Allen,  494,  79 
Am.  Dec.  796;  Walker  v.  Oigood,  98  Mass. 
348,  93  Am.  Dec.  168;  Rice  v.  Wood,  113 
Mass.  133,  18  Am.  Rep.  46S ;  Alvord  v.  Cook, 
174  Haas.  120.  64  N.  G.  499;  Prall  v.  Fal- 
teraon,  112  Pa.  475,   3    All.   858;   Youns/  v. 


Eughe;  32  N.  J.  £q.  372 ;  Hafner  v.  H^rron^ 
166  111.  242,  46  N.  £.  211;  Jtuum  v.  Wil- 
liam: 38  ^eb.  869,  20  L.  R.  A.  207,  fio  N. 
W.  279;  Buckingham  v.  Earrit,  10  Colo. 
455,  15  Pac,  817;  OolUn*  v.  UeClvrg,  1 
Colo.  App.  348,  2S  Pac  299 ;  Condit  v.  Hlack- 
ioeli,  22N.  J.  Eq.  481;  ParkUt  f.  Aleixinder, 
1  Johns.  Ch.  394;  WadauxtriK  v.  Adam», 
138  U.  S.  380,  34  L,  ed.  984,  11  Sup.  Ct.  Rep. 
303;  Booktcalter  v.  Lanaing,  23  Neb.  291,  36 
N.  W.  649;  Coa  v.  Eavn,  127  Ind.  325,  2& 
N.  E.  822;  Eobart  T.  Sherbumt,  60  Alinn. 
172,  68  N.  W.  841;  Porter  v.  Woodruff,  33. 
N.  J.  Eq.  174;  Boaman  \.  LoomU,  41  Conn. 
581 ;  Atlee  v.  Pink,  75  Mo.  100.  43  Am.  Uep. 
385;  1  Story,  Eq.  Jur.  H  316,  316,  3iea/ 
Story,  Agency,  §  210. 

For  a  thorough  discussion  of  the  duUe* 
and  obligations  of  a  broko'  to  his  prindpal, 

Leathera  \.  Canfitld  (Mich.)  45  L.  K.  A. 
33,  and  note. 

MMtra.  WllllUB  G.  Bftuett  and  Ed- 
ward J.  Timravj,  for  plaintiff: 

Ilie  plaintiff,  who  sold  the  property,  waa 
entitled  to  recover  the  commiKsion.  His 
duty  was  performed  when  he  had  found  a 
purchaser  who  was  ready,  willing,  and  abitt 


mlsiioDs  if  the  prioclpal   antTered   an;   [njary 

Thus,'  in  Pratt  v.  Patterson,  112  Pa.  4T9,  3 
Atl.  SG8.  Afflrmlns  12  Pbl[a.  4fl0,  tbe  broker 
eon  real  ed  I  be  name  of  the  real  purchaser,  wbo 
was  a  responsEble  party,  and  Rave  Ihp  name  of 
an  Irresponsible  person  at  the  request  ot  tbe 
r«Nl  purctaaser,  wbo  believed  Ibst  the  Ifnowledge 
ot  biB  owDerablp  of  aui^b  land,  b;  the  owner  of 
adjoining  laud  wblcb  be  also  wlsbed  to  pur- 
cbose.  would  Induce  tbe  latter  to  cbirge  an  lu- 
rreased  price  tberefor.  Tbe  purchase  price  was 
$140,000,  f3O,0O0  ot  which  was  to  be  paid  In 
canh  nnd  a  bond  and  mnrtKase  given  for  tbe  bal- 
ance. On  discovery  of  tbe  facts  tbe  principal 
broke  oft  tbe  negotiations,  and  tbe  court  held 
That  tbe  broker  could  aoC  recover  commlaalons 
altboiigb  no  fraudulent  Intent  existed  oq  bis 
part,  and  that  tbe  claim  that  tbe  land  waa  aufll- 
clGDt  security  for  tbe  mortgnste  was  not  avail- 
able, as  the  principal  wna  entitled  to  determine 
tor  himself  wbetber  be  wished  to  have  a  re- 
■panslble  person  Initead  of  an  Irreaponalble  one 
on  his  bond. 

And  the  brtAer  Is  not  entitled  to  commissions 
Wbere  he  Inserts  tbe  name  of  a  third  person  as 
the  ostensible  purchsaer.  and  refuaes  on  demand 
to  give  the  name  of  the  real  purchaser,  for  whom 
be  had  previously  bought  an  ndjolnlog  lot,  be- 
cause be  knows  bla  principal  will  Increase  ber 
asking  price  If  slie  knowi  that  fact,  althoitgb 
tbe  principal,  after  break  log  olT  her  negotlatlona 
on  such  refusal,  subsequently  sells  to  tbe  ssme 
person  at  s  much  Isruer  price.  Wilkinson  v. 
McCullough,  ISB  Pa.  20!i.  40  Atl.  SliT 

Aod  Hstner  v.  Herron.  IOC  III.  242,  46  N.  B. 
Zll,  Afllrmlug  60  III.  App.  r>S2.  holds  that  one 
employed  to  sell  corporate  atock  tor  another  Is 
not  entitled  to  commlBSloas  where  be  concealn 
from  bis  principal  the  Identity  of  tbe  real  pur- 
rhasec,  and  a  tblrd  person  la  sent  to  tbe  princi- 
pal sa  the  OBtrnalblo  purchaser  under  an  sr- 
rangement  between  tbe  renl  purchaaec  and  tbe 
broker  becauae  It  la  believed  that  the  principal 
will  not  aell  for  ao  small  an  amount  It  be  knows 
wbo  the  real  purchaser  la.  The  court  In  this 
rnne  says  that  such  holding  Is  required  from 
eon  a  I  derations  of  pnbllc  pulley,  even  though  no 
Injury  migbc  result  to  tbe  principal,  which  aeems 
to  be  opposed  to  the  holding  In  the  principal 
63  L.  R.  A. 


real  purchaser  to  the  principal  before  tbe  deal 
was  completed  and  while  there  was  still  oppor- 
tunity for  the  latter  to  withdraw  from  tbe  con- 
tract, and  tbe  principal  completed  tbe  contract 
without  objection,  thereby  accepting  tbe  beneflt 
of  what  the  broker  had  done. 

And  other  cases  hold  that  tbe  fallont  of  the 
broker  to  dlscloae  tbe  name  of  tbe  purchaser 
demand  therefor  will  preclude  the  recovery 


ot  c 


Thus,  wbere  tbe  broker  Is  trying  to  sell  to 
PI  syndicate,  and,  when  asked  by  tbe  owner  wbo 
compoae  It.  la  unable  to  tell  wbo  all  the  differ- 
ent members  will  be.  and  the  owner  sells  to  an- 
other before  tbe  syndicate  la  fully  formed,  the 
broker  Is  not  entitled  to  commissions,  as  he  can- 
not demand  compensation  so  long  as  there  Is 
any  uncertainty  aa  to  the  purchaaera  Qerdlng 
V.  Haikln,  HI  N.  Y.  514.  36  N.  E.  001. 

And  a  refusal  by  a  broker  employed  to  sell 
bonds  to  disclose  to  bis  principal  to  whom  or  on 
what  terms  he  has  sold  them  amounts  to  a  re- 
pudiation of  his  contract  of  employment  as  brok- 
er. Holmes  v.  lakeside  S.  Co.  60  Minn.  167. 
02  N.  W.  204. 

And  Id  Ilsyden  v.  Grillo,  26  Ho.  App  289. 
tbe  brokers  claimed  to  have  sold  the  property 
tor  the  price  asked  by  the  principal,  and  to  have 
received  flOO  aa  earnest  tnoney.  which  Ihcy 
tendered  to  tbe  principal,  wbo  refused  It  on  the 
ground  that  the  premiaea  were  then  worth  more 
than  auch  amoMnt.  The  brokers  did  not,  either 
at  tbe  time  of  the  tender  or  In  their  petition,  dta 
clone  the  name  ot  the  porchaaer,  and  tbe  trinl 
ronrt  refused  to  require  an  amendment  of  the 
petition  to  show  such  fact,  and  the  purcbasrr's 
name  nas  not  disclosed  nntll  tbe  trial.  Tbe 
CDAirt  held  on  appeal  that,  as  tbe  brokers  bad 
not  sbrrwn  that  tbe  purrhsser  was  able  to  com 
ply  with  biR  contract,  and  the  owner  bad  not 


p  fallur 


e  the 


e  ot  t 


purchnser.  had  a  fair  opportunity  to  show  that 
bo  wns  nrahle  to  comply,  a  verdict  should  have 
been  directed  for  the  principal. 

And  on  n  second  appeal.  Ilayden  v.  Grillo, 
3K  Mo,  App.  647.  tbe  court  held  that,  aa  the  re- 
ceipt for  the  »100  tendered  wns  mrde  out  In  tbe 
broker's  name  instead  of  that  of  tbe  purchaser, 


itwo. 


Veabbt  t.  Cabsoit. 


Ui  porcli&Ba  upon  the  tfrma  specifled. 
Omission  to  name  Delaoey  Ut  tbe  owner 
csanot,  ma  matter  of  l&w,  deprive  him  of  his 

Desmond  v.  BUbUna,  140  Mass.  339,  6  14. 
E.  150;  Holden  v.  Btarka.  159  Maag.  503,  34 
N.  E.  1009;  Ward  v.  Cobb,  148  MasB.  518,  20 
N.  E.  174 ;  Mechem,  Agency,  (  906  ;  HoltU  v. 
Futon,  150  Mbss.  357,  31  N.  E.  4tJ3j  Oravca 
r.  Dill,  159  MasB.  T4,  34  N.  E.  330;  Nevhatl 
T.  Pierce,  116  Mfles.  457;  Fitzpatrick  v.  Gi(. 
ion,  176  Mass.  477,  57  N.  E.  1000;  Jfc- 
Cnrthy  T.  WAite,  21  C«l.  495,  62  Am.  Dm. 


imd,  J,,  delivered  the  (finioD  of 
the  court: 

This  is  an  action  of  contract  to  reuover 
■  commiasioD  for  eeUing  real  estate  of  llie 
defendant  Eflie  M.  CartKm.  The  case  wait 
tried  before  a  jury  against  her  alone.  At 
the  trial  the  defense  was  that  the  plaintiff 
was  not  the  agent  of  the  seller,  but  the  pur- 
chaser, and  that,  even  if  he  was  the  agent 
of  the  seller,  he  did  not  act  in  good  faith 
towarda  her,  but  concealed  from  her  the 
name  of  the  real  purchaser,  and  that  such 


IL  concealment  waa  of  a  material  fact,  which 

it  waB  the  duty  of  the  plaintitT,  if  he  waa 
acting  as  her  agent,  to  communicate  to  hei 
The  court  refused  to  rule  that  the  plaintiff 
could  not  recover,  and  instructed  the  jury 
that  in  order  to  recover  the  plaintiff  nuBt 
show  that  be  nut  employed  by  the  defend- 
ant with  the  understanding  that  he  Bbould 
be  paid  for  his  services,  and  tiiat  in  making 
the  Bale  he  acted  in  entire  good  faith  to- 
wards her,  and  solely  for  lier  interest,  and 
not  in  the  interest  of  any  other  person.  Un- 
der these  instructions  the  jury  found  for  thft 
plaintifF.  The  evidence,  although  conQict- 
ing,  warranted  the  verdict,  unless  the  de- 
fendant's seventh  request  for  a  ruling 
Bbould  have  been  given,  namely,  "that  con- 
cealing the  name  of  the  real  purchaser,  and 
substituting  therefor  the  name  of  a  ficti- 
tious purchaser,  was  a  failure  to  diwharge 
that  duty  to  tbe  defendant  which  is  essential 
to  the  plaintiff's  right  to  recover."  It  was 
not  disputed  at  the  trial  that  Delaney  was 
the  real  purchaser;  that  Williams,  so  far 
as  he  appears  in  the  transaction,  acted 
simply  for  him;  and  that  this  was  known 
to  the  plaintiff  at  and  before  the  tiMe  of  the 


Ihe  aimer  mlghl  nfiiae  to  Mil  wltboaC  becom- 
ing liable  for  commissions,  oa  the  ground  that 
tb^  bri>L«r  wbb  blmseLf  the  par<^haser. 

But  on  a  tbird  appeal.  Harden  t.  Orltio,  42 
Ho.  App.  1,  a  Judgment  In  favor  of  tbe  broker 
WHS  aDirmed.  ibe  court  boldlng  that  under  the 
FTldpDce  tbe  necesaltT-of  producing  a  purchaser 
Bbl»  and  willing  to  complete  tbe  purcbsse  had 
bm  Halved,  nothing  t>elns  said  as  to  tbe  prln. 
clpnl's  Tlicbt  to  aamme  that  the  purchase  was 
In  reality  made  tor  the  broker  himself. 

Id  HBckmano  v.  Cutveller,  Bfl  Mo.  App.  244, 
tbe  court  says  that  tbe  rale  as  to  sales  of  real 
Miste  governs  In  sgreements  by  brokers  for 
thr  negotlatloa  of  a  loan,  and  that  wben  tbe 
broker  bus  found  one  wbo  li  wUllDg  and  able 
lo  mMke  the  loan  on  the  Becurlt}  oTcred,  and  tbe 
principal  when  ao  Informed  slgnlfles  hia  wlll- 
lugneas  to  proceed.  It  Is  the  duty  of  the  broker 
to  produce  tbe  lender,  or  a  contract  binding  bim 
to  make  a  loan,  but  that  It  is  unnecessary  to  do 
B  If  the  borrower  retuaes  to  accept  tbe  money 
or  revokes  tbe  broker's  aathorlty. 

And  In  oome  en  sea  a  apeclflc  performance  of 
tbe  nintrBCt  of  purchase  bis  been  refused  be- 
cause the  broker,  In  colluston  with  tbe  pur- 
cbaii>r.  baa  concealed  the  latter's  Identity  and 
mhatltuted  another  person  as  tbe  ostensible  pur- 

Tbiis.  In  Yoaog  v.  Hunhea,  S2  N.  J.  Eq.  ST2, 
Rererslni;  SI  N.  J.  Eq.  flO.  a  tenant  of  tbe  land 
Id  questloD,  desirous  of  parcbaBlDK  tbe  same 
and  wltb  whom  prevlons  Qegotlntlons  had  taken 
plice,  collnded  wltb  the  broker  bavlng  tbe  prop- 
erty tor  sate  to  bave  the  latter  Introduce  a  tblrd 
perann  lo  bta  principal  as  tbe  Intending  parchia- 
er.  Tbe  broker  alao  concealed  the  amount 
which  he  knew  tbe  tenant  was  willing  to  pay. 
•nd  tried  ta  Induce  tbe  owner  to  take  a  smaller 
rrife.  Tbe- court  held  that  the  broker  had  neg- 
lected hIa  duty,  and  that  becanae  of  the  colla- 
^n  of  the  purcbaaer  with  him  tbe  contract  of 
pnrchaae  conid  not  be  speclBcally  enforced  ;  and 
■aid  that  the  fact  that  tbe  result  was  not  In- 
]<irloiia  to  tbe  principal,  and  that  no  fraud  waa 
Intended,  would  not  affect  tbe  reault. 

And  In  Heasa  v.  Brlant,  6  De  Q.  U.  A  Q. 
923.  5  Week.  Bep.  108.  tbe  purchaser  was  also 
a  client  of  the  solicitor  whom  the  vendor  an- 
tborlied  to  make  tbe  sale.  The  aollcllor  tailed 
to  disclose  to  tbe  aeller  wbo  tbe  proposed  pur- 
ML.R.  A. 


chaser  was.  and  the  court  held  that  on  tbis  ac- 
count the  contract  of  sale  could  not  be  apeclfl- 
cally  enforced  by  the  purchaser,  stating  that  It 
was  very  Important  that  the  name  of  tbe  pro- 
posed pitrcbaser  should  be  disclosed  to  the  ven- 
dor, as.  If  be  had  known,  be  might  bsve  In- 
sisted on  bla  giving  a  higher  price,  and  there 
was  not  that  fair,  open  dealing  reqnlred  by  tb* 
condition  of  the  parlies. 

But  In  Glover  v.  Layton,  14S  111.  92,  34  V.  B. 
ns,  tbe  broker  employed  to  sell  made  an  arrange- 
ment with  tbe  real  purcbaser,  who  did  not  wish 
to  give  his  notes  for  tbe  deterred  paymenta 
that  the  cDnveyance  should  be  made  to  a  third 
person  wbo  waa  to  convey  to  blm.  and  tbe  ven- 
iJor  brouKht  nn  action  for  a  reconveyance  after 
lbs  entire  purchase  price  bad  Iwen  paid  on  the 
groand  that  tbe  broker  was  acting  la  Iwbalt  of 
tbe  purchaser  In  fraud  of  tbe  vendor.  The 
court  held,  however,  that  tbe  vendor  was  not 
prejudiced  In  any  way  by  being  kept  In  Ignor- 
ance as  to  wbo  the  real  purchaser  was,  as  be 
received  tbe  price  aaked  for  the  land,  wblcb 
wn>  all  It  WBS  worth  at  tbe  time  at  tba  sale. 
and  which  bad  basn  paid  In  full. 

This  note  does  nut  Include  the  right  to  com- 
mlaslona  of  a  broker  who  waa  the  procuring 
csuae  of  the  sale,  where  tbe  principal  was  not 
notified  and  made  tbe  sale  In  Ignorance  of  tbe 
broker's  connection  with  the  transaction,  nor 
the  concealment  of  the  tact  that  the  broker  was 
himself  tbe  real  purcbaser. 

As  to  when  a  real-estate  broker  Is  considered 
the  procuring  cause  of  the  sale  or  eicbnnge,  aee 

'     '     HoBdley  v.  Savings  Bank   (Conn.)   44 


r..  R.  , 


0  the] 


erformance  by  n 


e  brokers'  commissions  aa  af- 
fected by  tbe  neElIgence,  fraud,  or  default  of  the 
principal,  and  a  defective  title,  see  note  to 
Itrnckenrlrtge  v.  Clarldge  (Tei,)  48  I.,  H.  A,  693. 
Ah  to  fraud  and  secret  dealings  or  Interest 
of  real-eatate  brokers  aa  affecting  tbeir  com- 
missions. Including  tbe  concealment  of  the  fact 
that  the  brokers  themaelves  are  the  real  pnr- 
chnaers.  See  note  to  Leathers  v.  Cantleld 
(Hlcb.)  4.'>  t..  R.  A.  33.  J.  H.  H. 
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iate.  Mid  not  ta  the  defendant.  Tlie  quea- 
tiOD  is  whether,  under  t)ie  circumatances 
diacloaed  in  this  caae  the  failure  of  the  plain- 
tiff to  communicate  this  information  to  the 
defendant  was,  as  matter  of  law,  a  breach 
of  good  faith,  Bo  as  to  preclude  a  recorerr 
by  the  plaintiff.  T!ie  ijern'ral  rule  ia  well 
aettled  that  a  broker  muxt  act  with  entire 
ffood  faith  towards  his  principal,  and  he  ia 
bound  to  disclose  to  faia  principal  all  facts 
within  his  knowledge  which  are  or  may  be 
material  to  the  matter  in  whieh  he  ia  em- 

p«7i 

come  up  to  tJiia  standard  of  duty,  he  cannot 

recover.     This  rule  has  been  frequently  ap- 

{ilied  where  the  broker  has  concealed  from 
he  knowledge  of  his  principal  the  fact  that 
he  was  acting  for  both  Bides,  as  in  Fatna- 
worth  V.  Bemtner,  1  Allen,  494,  70  Am.  Dec. 
756,  and  similar  cases,  or  tiat  he  was  per- 
aunally  interested,  directly  or  indirectly,  in 
the  trsJisaction,  aa  in  Smith  v.  Toienaend, 
109  Maas.  500.  and  iu  Porter  v.  Woodruff, 
36  N.  J.  Eq.  174;  and  the  principle  is  ap- 
plicable wherever  the  broker  has  an  int«reat 
of  any  kind  in  the  transaction  antagoniatic 
to  that  of  bia  employer,  or  where  he  is  so 
situated  as  to  be  subject  to  temptation  to 
act  adversely  to  his  employer.  Story, 
Agency,  j  210;  Alvord  y.  Oaok,  174  Mass. 
120.  G4  T-i.  E.  49B.  In  every  such  case  cood 
faith  requires  that  the  principal  should  be 
informed  of  the  facta.  The  true  identity 
of  the  purchaser,  also,  may  be  aometimcH  a 
material  fact  which  ought  to  be  known  to 
the  principal,  since  such  knowledge  might 
affect  hia  action;  and  illuxtrationa  of  thin 
are  to  be  found  in  the  reported  cases.  In 
Young  v-  Hughes,  32  N.  J.  Eq.  372,  for  in- 
stance, it  appear^  that  one  Moore,  who  be- 
came the  le^  purchaser,  was  at  the  time  of 
the  negoliationa  a  tenant  of  the  land  to  be 
Rold  ;  that  he  had  had  some  prior  agreement 
with  the  owner,  by  which  he  had  either  agreed 
to  buy,  or  had  taken  the  refusal  of,  the 
property,  at  the  price  of  820,000;  that  he 
was  desirous  of  buying,  but  believed  that  the 
owner  might  be  unwilling  to  treat  with  him 
on  BB  favorable  terms  aa  with  a  stranger. 
He  therefore  employed  one  Hughes  to  act 
for  him,  and  the  broker,  who  knew  Moore'a 
motives,  and  that  Hughee  wua  acting  for 
him,  introduced  Hughes  as  an  intending  pur- 
chaser, without  diacloaing  to  the  owner,  his 
principal,  the  fact  that  Hughes  was  acting 
for  Moore.  The  principal  contracted  to  sell 
to  Hughes  for  $13,000.  The  court  said  that 
the  failure  to  diaclose  Moore'a  connectiou 
with  the  }iurchaae  was  a  breach  of  duty  on 
the  part  of  the  broker.  Again,  in  Pratl  v. 
Patlereon,  112.  Pa.  475,  3  Atl.  858,  Harding, 
the  reel  purchaser  of  the  land,  was  desir- 
ous also  of  purchasing  aome  land  adjoining, 
and  fearing  that,  if  it  was  known  that  he 
waa  the  purchaser  of  the  land  in  question, 
the  owners  of  such  adjoining  land  would  ad- 
vance the  price,  put  forward  one  Nott,  his 
clerk,  as  the  purchaser.  Harding  waa  re- 
aponuble  financially,  while  his  clerk  had  no 
means.  The  liroker  knew  all  this,  but,  by 
an  arrangement  between  him  and  Harding, 
reported  to  hia  principal  that  Nott  was  the 
□3  L.  R.  A. 


I  purchaser;  and  his  name  was  put  In  the 
I  written  contract  of  aole  oa  such,  and  tlie 
name  trf  the  real  purchaser  was  never  <mm- 
municatcd  to  the  aeller.  The  land  was  sold 
for  ei40,000,  of  which  only  «30,000  was  to 
lie  paid  in  cash,  and  the  remainder  by  the 
purchaser's  bond,  secured  tv  a  mortgage 
upon  the  land.  The  court  held  that  tbirt 
concealment  by  the  broker  precluded  his  re- 
covery. In  each  of  these  cases  it  ia  easy 
to  see  that  the  identity  of  the  real  purchaser 
proposed  might  have  had  a  very  marked  ioflu- 
enoe  upon  Uie  action  of  the  principal.  In 
the  first  case  it  might  have  induced  him  to 
stand  out  for  a  higher  jirice,  and  in  the  last 
for  a  better  bond.  No  doubt,  Uiere  are  other 
situation!  in  which,  for  financial  or  psrsonal 
reasons,  the  identity  of  the  purchaser  may 
have  a  very  material  influence  upon  the 
seller,  either  to  induce  him  tA  sell  or  to  re- 
frain from  selling.  On  the  other  hand,  it 
is  easy  to  conoeive  of  cases  where  the  iden- 
tity of  the  purchoaer  is  of  no  consequence  to 
the  aeller,  and  can  have  no  influence  upon 
his  action,  and  con  in  no  sense  be  r^iarded 
as  a  material  fact.  In  the  case  at  bar  the 
jury  have  found  that  the  plaintiff  acted 
soleiy  for  the  intereet  of  the  defendant,  and 


urity  waa  given  for  the  purchase  money, 
or  anv  part  thereof,  but  the  full  sum  wb« 
paid  in  caah.  The  defendant  therefore  had 
no  interest  in  the  flnondal  responsibility 
of  the  purchaaer,  and  the  identity  of  the  pur- 
chaser, so  far  as  that  was  concerned,  waa  ab- 
solutely immaterial.  In  this  respect  tha 
case  plainly  differs  from  cases  like  Pratt  r. 
Pattergott,  112  Pa.  475,  3  Atl.  S58.  It  further 
appears  that  neither  the  defendant  n  "  """" 


was  interested  in  any  other  property  what- 
ever which  might  in  any  degree  be  8ffe<^t«d 
bj  tha  occupancy  or  ownernhip  of  the  prop- 
erty sold.  Nor  does  it  appenr  that  there 
had  been  any  prior  dealings  between  the 
defendant  and  Delaney  about  the  property, 
nor  even  that  she  knew,  or  cared  to  know. 
either  Delaney  or  Williams,  Nor  does  it 
appear  that  Delaney's  desire  to  conceal  hia 
name  waa  for  the  purpose  of  procuring  the 
property  at  a  lower  rate,  or  that  it  had  any 
connection  whatever  with  the  defendant's  in- 
terests in  the  transaction,  nor  that  the 
plaintiff  supposed,  or  had  any  reason  to  aup. 
p<»e,  that  it  had  any  such  connection.  Nor 
was  it  a  matter  in  which  the  pluntiff  had 
any  interest  whatever.  .4nd  even  now  it  ia 
not  suggested  by  the  defendant  in  what  way 
or  for  what  purpose  it  waa  of  ifny  interest 
to  her  to  know  beforehand  that  Delaney,  and 
not  Hughes),  waa  the  real  purchaser,  or  how 
the  knowledge  of  such  a  fact  was  or  could 
be  useful  or  beneflciul  to  her,  or  would  or 
could  have  influenced  her  in  her  decision. 
Under  the  circumstances,  we  think  it  can- 
not be  aaid,  as  matter  of  law,  that  the  iden- 
tity of  the  real  purchaser  was  a  material 
fact  which  should  have  been  communicated 


to  the  defenduit,  and  that  in  concealinsr  it  ithendore  were  rightly  refused. 


KENTUCKY  COUBT  OF  APPEALS. 


Caleb  POWERS,  AppU 
COMMONWEALTH  of  Kentucky. 


1.      Mo   pleadlnB  In   nrocaasFT   to  gopport 

the  production  ol  a  pardon  In  a  criminal  case. 

Z.     A    pMrdoB    toy    one    irho    pecelvea    a 


:.  bat  n 


een  ailjudged  lUTalia  In  a  nncest  du1]r 
InHugurated.  In  wblcb  another  baa  been  de- 
elarml  fleeted,  I*  of  no  effect. 

>.  An  Indlctrnt^nt  for  conaplTkCr  to 
proeurv  «  mnrder  will  not  be  Bdjadged 
InBulDclent  becBuae  o(  lark  of  gram  mat!  en  I 
conatructlon.  If  tta  meaning  Ii  plain  and  a 
pcroon  of  ordlnarr  Intelligence  conld  not  be 
mlaled  aa  to  the  nature  of  the  charge, 

«.  UnOB  trial  of  an  Indictment  for 
erlulaal  conavtracr  to  lanrdcr,  erl- 
Oence  la  admlkBltile  of  threats  bj  an  aaknown 
person  who  was  aubBequeotlr  leen  aniang 
Boarda  onder  control  of  the  alleged  conBplr- 

•vlae  Idantlfled  aa  membera  of  the  con epl racy. 
B.     Bvldeaoe    tba*     a     witnra*    for    tbe 

proaecotloB  kad  aald  tbat  that  hundred 
thousand  dollara  could  be  taken  and  Jesua 
Chriat  and  the  twelve  apoatlea  convicted  does 
not  ahow  that  be  waa  bribed,  and  Is  properl; 
excluded. 
a.  A  wlfneaa  to  aTOld  1  in  peach  me  at  for 
coQtradlutorj  alatemeulB  may  eiplaln  the 
meaning  of  Bpokl 


.mBlgulti 


f  Htatei 


a  by  0 


•  at  t 


laible  BgalnBt  co-coaaplrn- 

atcmenta  made  at  a 
iblte  place,  Indicating 
r  lutentlona.  I*  adralaalble 


mnaplra 


t  the  eiiBtence 


der.  aaralnat  nhom  evidence  ha*  been 

latrodnved  of  atatumeiilB  by  members  of  an 
asaemblage  tending  to  Bbov  tbe  conspiracy, 
baa  a  rlgbt  to  Introduce  CTldeace  of  all  that 
waa  done  at  the  meeting, 
1«.  Ab  Inalmctlon  permlttlns  one 
pliarKed  ivltb  coBaplracT*  to  mnrder 
to  be  fooad  fcnlltr  aa  an  acceaaory  before 
the  fact,  wbetber  he  waa  present 


of  Ibe  si 


lotlnt 


t,  la  not  prejudicial  ei 


Hon.--For  earlier  cases  In  this  aerlea  aa  to 
tbe  liability  ot  one  engaglDg  In  oonaplracy  to 
da  an  unlawful  ant.  for  murder  committed  by  eo- 
conaplrstor,  aee  United  Btatea  v,  Lancaater  (C. 
C;  8.  D.  Ga.)  10  Ii.  R.  A.  S33 ;  and  State  v.  Tay- 
lor (vt.)  «zi~B.  A.  era. 

8ee  alao.  In  connection  with  tbs  above  case, 
that  of  Taylol  T.  Beckham   (Ky.)   49  L.  B.  A. 
2SG. 
63  L.  R.  A. 


13.     Aa    erroneoBf 


wbei-e  there  la  no  evidence  tbat  accused  was 

1*  It  la  not  anfllcleat  to  charge  ono 
wltli  mnrder  that  the  killing  was  In  pur- 
Biionce  of  hlB  advice,  counsel,  or  encourage- 
ment, unless  It  WBB  Induced  thereby. 

H.  One  wbo  ad-vlaea  and  oonnaela  tko 
IcllllBji  of  memliera  of  the  leKlalatnre 
la  snllty  ot  murder  without  any  t«ference  to 
the  question  whether  he  engages  In  a  con- 
aplraey  to  do  or  procure  tbe  doing  of  some 
other  unlawful  act,  It.  In  puranaoce  ot  Buch 
advice  and  counael,  and  Induced  thereby,  ■ 
member  la  killed. 

natrnetloa    mar   b« 
ed  after  four  of  the  five    speeches 
to  the  tury  on  ench  side  of  the  caae  have  been 

*.  To  rendfr  one  reapoaalble  (or  aa 
act    committed    In    fnrlherance     of    a 

conaplracr.^ia  will  most  contribute  to  the 
thing  aetuaJly  done,  so  tbat  If  tba  couBplr- 
acj  Is  to  commit  a  wrongful  act  not  requiring 
n  depraved,  wicked,  ,oi-  malignant  spirit  a 
consplriiior  merely  as  aueh  will  not  be  guilty 
of  murder  la  case,  la  carrying  out  the  com- 
mon design,  a  co-conaplrator  kills  a  person. 
0.  One  ell  arced  with  oonaplracy  to 
mnrilcP  la  entitled,  where  the  evidence  tends 
to  show  a  conspiracy  to  bring  a  large  number 
or  men  to  tbs  state  capltol  to  alarm  legisla- 
tors, to  have  tbe  Jury  paaa  upon  the  qupsClon 
'  killing  of  a  ■      ■  ■    ■ 


eaaarlly  o 
sembtage. 


bahly  P 


I  from 


lonaplrator  Knlltr  ot 

■ner  committed  by  a  co-tonsplrator 
hnie  beea  committed  In  furtherance 
onaplrBcy,  and  have  bcea  the  neceaaarj 
■     of  tbe  eieeutlon  of  the 


17.     A  conaplrator  ca 
upon  Ifae  teatlmony 

or  accomplices.  uqIcbb  i 
raboralcd  by  other  evii 
nect  bim  with  the  comi 
and  the  corrolwratlon 
merely  sbowa  that  tbe  orTeose  was  commilled 
and  the  clrcumstancea  thereof. 
IK.  Failure  to  phnrve.  In  aa  Indict* 
ment  for  conaplrncr  to  mnrder,  that 
the  kllllBK  waa  done  In  pursuance  to  and 
la  turtlieraace  ot  the  oousplracy.  Is  not  fatal 
If  defendant  la  directly  charged  with  coun- 
seling, aiding,  and  procuring  the  killing,  and 
that,  having  been  ao  counaeled.  aided,  and 
procured,  the  co- conspirators  did  commit  tha 

19.     The  prlnc 

In  the  Indlctme 
acceaaory  befori 


ao.     The    det 


the  fact  to  the  crime  ot  m 
n  rehearinff 


laatlOB, 

hr  a  nltneaa  for  tbe  proaecatlOQ.  of  state- 
taenia  Indicating  tbat  bis  testimony  wa«  par- 
chased,  may  t>e  contradicted. 


KlHTUCKT  CODBT  OF  APFBiXa. 


(Marcb  28,  1901.) 

APPEAL  I^  deremUnt  from  a  Judgment 
of  the  Circuit  Court  for  Seott  County 
convicting  bim  of  being  an  accMBor;  to  ■ 
murder.     Rmteraed. 

The  facts  are  atated  in  th«  opinion. 

Uestra.  Jmubb  B.  Finnell  and  Cl«aTC« 
Denny,  for  appellant: 

One  to  whom  a  eertiflcate  of  electiiMi  baa 
been  issued  by  the  proper  I^^  authoritiee, 
and  who  has  accepted  and  been  ins  tailed 
into  office,  and  who  ia  performing  the  duties 
of  the  office  under  color  of  title  and  by  the 
authority  thus  conferred,  and  ie  perform' 
ing  these  dutiw  while  in  posEession  of  the 
office,  and  in  the  place  where  they  are  to  be 
performed,  is  in  fact  a  de  facto  officer,  and 
his  acta  are  binding  upon  the  public  and 
upon  every  ciUzen  of  the  commonwealth, 
and  fully  protect  every  citizen  ot  the  com- 
monwealth. 

Slate  ex  rel,  Fairboinks  v.  jSnohomish 
County  Stiprr.  C(.  17  Wash.  12,  48  Pac  741 ; 
Stale  ex  rel.  Van  Amriage  v.  Taylor,  lOB  N. 
C:  lOU,  12  L.  R.  A.  202,  12  S.  E.  1005;  Peter- 
silea  V.  Stone,  119  Maaa.  465,  20  Am.  Rep. 
335;  Leack  v.  Caaeidy,  23  Ind.  44B;  Slate 
ex  rel.  Leai  v.  Jones,  19  Ind.  358,  81  Am. 
Dec.  403;  State  v.  Durkee,  12  Kan.  314; 
Braidy  v.  Theritt,  17  Kan.  471;  State  t. 
Carro'll,  38  Conn.  449,  9  Am.  Rep.  412; 
Waterman  v.  Chicago  £  I.  R.  Go.  139  111. 
ass,  15  L.  R.  A.  418,  29  N.  £.  689;  Weather- 
ford  V-  State,  31  Tex.  Grim.  Rep.  630,  21 
S.  W.  261;  CooIf7,  Conet.  Lim.  5th  ed.  750; 
Smith  T.  Caneler,  83  Ky.  372;  Stine  v.  Ber- 
ry, 96  Ky.  67,  27  8-  W,  SOB;  Creighton  ». 
Com.  83  Ky.  147;  Field  v.  PeopU  ex  rel, 
UcClemand,  3  III.  79;  Atty.  Oen.  ea  ret. 
Taylor  v.  Brown,  1  Wis.  513;  Sa^okina  t. 
The  Ooiwmor,  1  Ark.  570,  33  Am.  Dec.  316; 
Vorbur^  T.  Uodison,  1  Cranch,  137,  2  L.  ed. 
AO;  i^fote  ex  rel.  Caogan  t.  Barbour,  53 
Conn.  70,  55  Am.  Rep.  65,  22  Atl.  686; 
BaUortn  v.  Campbell,  82  Mich.  255,  9  L.  R. 
A.  408,  40  N.  W.  381;  Hamlin  v.  Kataafer, 
15  Or.  458,  15  Foe  778;  Angell  &  A.  Priv. 
Corp.  i  287  ;  State  ex  rel.  Jonea  v.  Oafes,  88 
Wis.  8.14.  57  N.  W.  296. 

The  pardon  granted  by  the  de  faeto  gover- 
nor Is  valid  and  binding  upon  the  public, 
and  protects  the  one  named  herein. 

Ohver  V.  Jeraey  City,  63  N.  J.  L.  634,  48 
L.  R.  A.  412,  44  Atl.  709;  Ex  parte  JoKnaon. 
Ifi  Neb.  Q12,  19  N.  W.  504;  State  ex  rel. 
GroMhan*  v,  Cray,  23  Neb.  365,  36  N.  W. 
B77;  Morton  v.  Lee,  28  Kan.  288;  Vorlon  v. 
Shelbv  Count!/,  ^18  U.  S.  44S,  30  L.  ed.  187, 
6  Sup.  Ct.  Rep.  1121;  Carli  v.  Rhener,  27 
Minn.  292,  7  N.  W.  139;  Leach  v.  People  ex 
reL  Patteraon,  122  III.  420,  12  N.  E.  726; 
People  ex  rel.  Ballou  v.  Banga,  24  111.  184; 
Tntmbo  V.  People,  75  111.  661;  Magneau  v. 
Fremont,  SO  Neb.  843,  9  L.  R.  A.  786,  47 
n  L.  R.  A. 


N.  W.  280;  Cooley,  Conrt.  Lim.  Bth  ed.  761 ; 
Morgan  y.  Vance,  4  Bush,  324;  Creighton  v. 
Com.  83  Ky.  149;  Stine  v.  Berry,  BO  Ky.  67, 
27  S.  W.  809;  Patterson  v.  Miliar,  2  Uet. 
(Ky.)  4D6;  17  Am.  t  Eng.  Enc  Law,  p. 
330;  Em  parte  Smith,  6  S.  C.  N.  S.  436. 

Messrs.  John  Taons  Brown,  W.  O, 
Owens,  B.  O.  Klnkend,  and  J>^ea  C 
Slma  alao  for  appellant. 

If  easr«.  Robert  J.  BreeUnrldse,  R.  B. 
Franklin,  T.  O.  Oampbell,  and  Joaepb 
Ih  Heyer  for  appellee. 

Dn  Bella,  J.,  delivered  the  opinion  of  the 


t,  to  which  the 
case  was  transferred  by  change  of  venue 
from  Franklin  county,  uprai  an  indictment 
charging  appellant  as  accessory  before  the 
fact  to  the  murder  of  William  Goebel.  The 
indictment  charges  the  murdN  to  have  been 
the  result  of  conspiracy  between  appellant 
and  others,  and  ia  aa  folloire:  "The  grand 
jurr  of  the  county  of  Franklin,  in  the  luune 
and  by  the  authority  of  the  commimwealth 
of  Kentucky,  accuse  Caleb  Powers  of  the 
crime  of  being  accesnory  before  the  fact  to 
the  wilful  murder  of  William  Goebel,  cwn- 
mitted  as  follows,  vir.:  The  said  Caleb 
Powera,  in  the  said  county  of  Franklin,  on 
the  30th  day  of  January,  a.  d.  1900,  and  be- 
fore the  finding  of  this  indictment,  unlaw- 
fully, wilfully,  felonioualy,  and  of  his  malice 
aforethought,  and  with  intent  to  bring 
about  the  death  and  procure  the  murder  4rf 
William  Goebel,  did  conapire  with  W.  H. 
Culton,  F.  W.  Golden,  Green  Golden.  John 
L.  Powers,  John  DavlH,  Charles  Finley,  W. 
S.  Taylor,  Henry  Youtsey,  James  Howard, 
Berry  Howard,  Harlan  Whi taker,  Richard 
Cranbs,  and  others  to  this  grand  jury  un- 
known, and  did  counacl,  adviae,  encourage, 
aid,  and  procure  Henry  Youtsey,  James 
Howard,  Berry  Howard,  Harlan  Wbitaker, 
Richard  Combs,  and  other   peraona  to  this 

Sand  jury  unknown,  unlawfully,  wilfully, 
lonioualy,  and  of  their  malice  afore- 
thought, to  kill  and  murder  William  Goebd, 
which  one  of  the  last  five  above-named  per- 
sons, or  another  person  acting  with  them, 
but  who  ia  to  this  grand  jury  unknown,  ao 
aa  aforesaid  then  and  there,  thereunto  by  the 
■aid  Caleb  Powers  before  the  fact  counseled, 
advised,  encouraged,  aided,  and  procured, 
did,  by  shooting  and  wounding  the  said  Goe- 
bel with  a  gun  or  pistol  loaded  with  powder 
and  other  exploaives  and  leaden  and  ateel 
ball  and  other  hard  substances,  and  frMn 
which  said  shooting  and  wounding  the  said 
Goebel  died  on  the  third  (3d)  day  of  Feb- 
ruary, IBOO,  but  which  of  said  last  above- 
mentioned  persons,  so  as  aforeaaid,  actually 
fired  the  ahot  that  killed  the  said  Goebel  is 
to  this  grand  jury  unknown;  against  the 
peace  and  dignity  of  the  commonwealth  of 
Kentucky." 

In  the  discuBsion  ot  the  queeUoni  in- 
volved, we  shall  state  auch  facts  only  u  are 
necessary  to  a  correct  underatandlng  of  the 
questions  considered  and  decided,  and  those 
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facta  will  be  stat«d  in  connection  with  the 
4}Uestioiui  to  which  they  relate. 

On  the  trial  a  pardon  was  produced,  pui- 
porliug  to  have  been  issued  by  W.  S.  Tnylor, 
as  governor  of  Kentuirky,  dated  March  10, 
1000.     The  production  of  this  paper  was  ac- 


stand  the  law,  no  plea  waa  necessary.  The 
simple  production  of  a  valid  pardon  of  the 
offense  whereof  appellant  was  charged 
would  put  an  end  to  the  proceedings,  and 
render  void  any  proceeding  thereafter  taken 
in  the  trial. 

In  order  to  decide  the  validity  of  the  pa- 
per produced  as  a  pardon,  we  must  consider 
the  Bituati<»i  at  the  time  it  was  issued. 
lliiB  court  takes  judicial  notice  of  the  offi- 
cial signature  of  any  ofGcer  of  this  state 
(Ky.  Stat.  !  1625),  and  is  presumed  to 
know  judicially  who  is  the  eieeutiva  of  the 
state  at  any  time  the  tact  ia  called  in  ques- 
tion. Deaeet  v.  Colorado  Co.  32  Tex.  670. 
See  also  12  Am.  k  Eng.  Enc.  Law,  p.  162, 
and  notes.  It  is  conceded  by  counsel  upon 
both  sides  that  the  court  can  take  judicial 
cognizance  of  the  facts  necessary  to  the  de- 
eiBion  of  this  question. 

On  January  30,  1900,  William  Goebel,  a 
in«nber  of  the  Kenturity  aenate,  was  shot 
by  an  assassin  in  the  state-house  yard,  in 
front  of  the  capitol  building,  at  Frankfort, 
and  died  some  days  later.  This  occurred 
^luring  a  period  of  political  excitement  and 
bitterneea  perhaps  unexampled  in  the  his- 
tory of  the  commonwealth.  William  Goe- 
tiet,  William  S.  Taylor,  and  John  Young 
Brown  bad  been  candidates  for  the  ofGce  of 
governor  of  Kentucky  at  the  preceding  No- 
vember election.  The  state  board  of  election 
^tanmissioners,  elected  under  thi 
March  11,  1B08,  examined  and  canvassed  the 
returns  of  election,  and  issued  a  certlQcate 
of  election  to  W.  8.  Taylor.  This  gave  & 
prima  facie  title  t«  the  office  to  Taylor,  who 
accordingly  was  duly  inaugurated  as  jjover- 
OT,  took  the  oath  of  office,  and  took  poeses- 
sion  of  the  state  building,  and  the  archives 
and  records  appertaining  to  the  ollice.  This 
did  not  pive  him  an  absolute,  indefeasible 
title  to  the  <^ce  of  governor,  but  his  title 
was  subject  to  be  drfeated  by  the  determi- 
nation of  a  contest  for  the  office.  State  em 
reL  Fairbanks  v.  Bnotiamish  Connty  Super. 
Ct.  17  Wash.  12,  48  Pac.  741.  Until  the  cer- 
tiflcate  was  est  aside  in  seme  appropriate 
proceeding,  he  was  entitled  to  retain  posses- 
sion and  perform  the  duties  of  the  office 
without  interference.    If  the    time    should 

CIS  within  which  such  proceeding  might 
instituted,  that  title  became  absolute  and 
indefeasible.  A  contest  was  instituted  by 
Ooebel  before  the  legislature,  and  was  pend- 
ing at  the  time  of  the  murder,  as  wero  also 
contests  before  the  state  board  of  contest 
for  the  minor  state  offices,  certificates  ot 
election  to  which  had  been  issued  to  the  ean- 
4idatea  upon  the  same  ticket  with  Taylor. 
Aiter  the  shooting,  the  militia  was  called 
«ut  by  Taylor,  ana  the  legislature  prevented 
from  meeting  in  the  state  capitol,  and  at 
certain  other  places  at  which  they  attempted 
03  L.  B.  A. 


to  hold  meetings.  The  records  of  the  l^s- 
lature  show,  however,  that  a  meeting  was 
held,  at  which  it  was  determined  by  the  leg- 
islature that  William  Goebel,  and  not  Wil- 
liam S.  Taylor,  had  been  elected  governor 
of  Kentucky,  and  that  J.  C.  W.  Beckham, 
and  not  Jcjin  Marshall,  had  been  elected 
lieutenant  governor.  After  Qoebel's  ileatb, 
Taylor  retained  possession  of  the  ^ecutive 
building,  archives,  and  records,  and  c<ml- 
tinned  to  act  as  governor.  Beckham 
opened  an  ofhce  in  the  Capital  Hotel,  a  few 
blocks  away  from  the  capitol,  which  waa 
called  the  "governor's  office,"  and  he  also 
acted  as  governor.  There  were  thus  two 
persona  present  at  the  seat  of  government, 
each  claiming  to  be  governor  de  jure,  and 
each  assuming  to  perform  the  duties  of  tha 
office.  Only  one  of  them  could,  by  any  pos- 
sibility, be  governor  dc  jure,  and  only  one 
of  them  could  be  governor  de  faoto.  Slat* 
ea  rel.  Harna  v.  Bloeaom,  19  Nev.  312,  10 
Pac.  430.  The  legal  doctrine  as  to  de  facto 
oHicera  reata  upon  the  principle  of  protectitm 
to  the  interests  of  the  public  and  third  par- 
ties, and  not  upon  the  rights  of  rival  claim- 
ants. The  law  validates  the  acts  of  de  fao- 
to officers  as  to  the  public  and  third  per- 
sona upon  the  ground  that,  though  not  ch- 
eers de  jare  they  are  in  fact  i^cers  whose 
acta  public  policy  requires  should  be  consid- 
ered valid.  Oliver  v.  Jersey  City,  03  N. 
J.  L.  634,  4B  L.  R.  A.  412,  44  Atl.  700.  So, 
when  both  are  acting  officially,  that  one  who 
has  the  title  de  jure  is  both  de  jure  and  de 
facto  officer.  Especially  must  tbis  be  so 
when  the  act  whose  validity  is  questioned 
is  not  an  act  affecting  the  rights  of  third 
parties,  but  is  an  act  of  the  commonwealth's 
grace  asserted  against    the   commonwealth. 


10,  1800.  The  legislative  record  shows  that 
the  general  assembly  determined  the  con- 
test.    By  the  Goebel  election  law  of  March 

11,  1898  (Ky.  Stat.  S  150l!a,  subsee.  11). 
that  decision  was  a  jud;;ment  determinini; 
the  title  to  the  office.  It  was  a  self-execut- 
ing judgment:  "When  a  new  election  is  or- 
dered or  the  incumbent  adjudged  not  to  be 
entitled,  his  powers  shall  immediately  cease, 
and  if  the  office  is  not  adjudged  to  another 
it  shall  be  deemed  to  be  vacant."  If  this 
judgment  of  the  legislature  was  valid  and 
flnsJl,  it  settles  the  question.  In  an  opin- 
ion of  this  court,  from  which  the  writer  of 
this  opinion  dissented  emphatically,  and  in 

views  of  which  dissent  Judge  O'Rear 
!urs,  in  the  case  of  Taylor  v.  Beckliom, 
21  Ky.  L.  Rep.  1736.  40  L.  R.  A.  268,  56  S. 
W.  177,  it  was  said  that  the  judgment  ot 
legislature  was  final  and  conclusive. 
That  decision  settled  the  question  finally, 
and  the  pardon  must  be  adjudged  invalid. 
The  authorities  upon  this  questiim  are  c(d- 
lated  more  fully  in  the  opinion  of  Judge 
White,  who  concurs  upon  this  question. 

The  next  question  in  logical  order  is  a* 

to  the  sufficiency  of  the  indictment.     It  has 

been  set  out  in  full.     It  is  objected  that  the 

acts  constituting  the  oSense  are  not  stated 

''ordinary  and  concise  language,"  so  ae 
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to  enable  one  of  "eominoi)  understanding  to 
know  what  ie  iateuded."  We  think  the  ob- 
jection ia  not  well  ta.ken.  The  indictment 
uotiHea  the  defendant  that  he  is  charged 
with  conspiring  to  procure  the  murder  of 
Qoebel,  thit  he  procured  the  murder,  and 
that  the  murder  was  done  by  someone  who 
was  bj  the  defendant  counseled  and  pro- 
cured tc^do  the  act.  In  attempting  to  parae 
this  indictment,  there  is  at  (irdt  blu»h  some 
difliciiltj.  The  use  of  the  word  "which"  in- 
tltc  clause,  "which  one  of  the  last  five  above- 
named  persons,"  et«.,  is  aomenhat  ambig- 
uous; but,  on  careful  examination,  it  seems 
to  be  used  as  a  relative  pronoun,  whose  an- 
tecedent is  found  in  the  clause,  "to  kill  and 
murder  William  Goebel."  There  is,  how- 
ever, no  trouble  as  to  the  meaning,  nor  do 
we  think  a  person  of  ordinary  inlelJigence 
could  be  misled  aa  to  the  nature  of  the 
charge.  As  said  by  the  Massachusetts  court 
in  Com.  V.  Call,  21  Pick.  BIB,  32  Am.  Dec. 
2B4:  "The  grftn)matic:il  and  critical  objec- 
tions, however  ingenious  and  acute  they  may 
be,  cannot  prevail.  The  age  has  gone  by 
when  bad  Latin,  or  even  bad  English,  so  it 
b«  BUfGcicntly  inteiligible,  can  avail  against 
an  indictment,  declaration,  or  plea.  The 
passage  objected  to  may  be  somewhat  ob- 
scure, but,  by  a  reference  to  the  context,  i9 
capable  of  pretty  certain  interpretation." 
In  our  opinion,  th*  indictment  is  suntcient. 

In  the  grounds  relied  on  in  the  motion  for 
a  new  trial  it  is  stated  that  the  court  over- 
ruled the  motion  o[  appellant,  after  the  reg- 
ular panel  of  the  jury  was  exhausted,  to 
draw  the  remaining  names  necessary  to  com- 
plete the  jury  from  the  jury  wheel.  It  is 
to  be  regretted  that,  in  a  case  concerning 
which  ao  much  feeling  existed,  the  simple 
and  easy  mode  was  not  adopted  which  would 
have  put  beyond  cavil  the  question  of  the 
accused  liaiing  a  trial  by  jury  impartially 
selected.  This  will  doubtlesa  be  done  upon 
the  succeeding  trlaJ. 

Wb  need  not  consider  the  debate  between 
court  and  counsel,  which  ia  complained  of 
in  the  argument,  as  it  is  not  necessary  to 
the  decision  of  the  case,  and  in  the  nature 
ol  things  cannot,  upon  a  subsequent  trial, 
occur  aa  it  did  in  the  trial  now  under  re- 

Coraplaint  is  made  that  the  witness  Watts 
was  permitted  to  state  a  conversation  with 
an  ujiJcnown  person,  who  made  threats  ol 
violence  concerning  the  legislature.  It  was 
afterwards  shown  by  the  witness,  however, 
that  he  subsequently  saw  the  unknown  per- 
son, in  the  uniform  of  a  sergeant,  among  the 
guards  in  charge  of  the  capitol  square.  On 
the  trial  of  ononsea  committed  in  furtlier- 
ance  of  conspiracies,  there  must  be  consider- 
able latitude  left  to  the  discretion  of  the 
trial  court  in  the  Eulmission  of  testimony  of 
circumstances  tending  to  show  that  acts  ap- 
parently isolated  have  sprung  from  a  com- 
mon object.  As  said  by  Judge  King  in  Com. 
T.  McCUttn,  2  Pars.  Sel.  Eq.  Caa.  368:  "The  ; 
adequacy  of  the  evidence,  in  a  prosecution  | 
for  a  criminal  conspiracy,  to  prove  the  ex- 
istence of  such  a  conspiracy,  like  other  ques- 
tions of  the  weight  of  evidence,  is  a  question 
93  L.  R.  A. 


ior  the  jury."  This  testimony  seems  to 
have  been  admissible  to  go  to  the  jury  for 
what  it  was  worth,  in  support  of  the  theory 
of  the  commonwealth  aa  to  the  nature  ot 
the  conspiracy  charged.  The  rule  as  to  the 
admission  of  evidence  in  such  cases  is  no- 
where  better  stated  than  in  Cars<M's  edition 
of  Wright  on  Criminal  Conspiracies,  p.  218. 
Says  Mr.  Carson:  "The  concise,  jet  com- 
prehensive, statement  of  Mi.  Archbold  may 
be  accepted  as  a  correct  epitome:  'Wher- 
ever the  writings  or  words  of  any  of  the  par- 
ties charged  ivilh,  or  implicated  in,  a  con- 
spiracy can  be  contiderd  in  the  nature  of 
an  act  done  in  furtherance  of  the  common 
design,  they  are  admissible  in  evidence,  not 
only  as  against  the  party  himself,  but  aa 
proof  of  an  act  from  which,  inter  alia,  the 
jury  may  infer  the  conspiracy  itself.'  Wher- 
ever the  writings  or  words  of  such  a  party 
amount  to  an  admission  merely  of  his  own 
guilt,  and  cannot  be  deemed  an  act  done  in 
furtherance  of  the  common  design,  in  that 
ca<>e  they  can  be  received  in  evidence  merely 
as  agBin:<t  the  party,  and  not  as  evidence 
of  the  conspiracy,  and  in  strictness  ought 
not  to  be  offered  in  evidence  until  after  the 
conspiracy  had  been  proved  aliunde;  but 
wherever  the  writings  or  words  of  such  a 
party,  not  being  in  the  nature  of  an  act 
done  in  furtherance  of  the  common  design, 
-ely  tend  to  implicate  others,  and  not 
iccuse  himself,  they  ought  not  to  be  re- 
ceived in  evidence  for  any  purpose."  Test- 
ed by  this  rule,  the  language  testilied  to  by 
the  witness  McDonald,  as  to  a  conversation 
between  two  unknown  men,  in  no  wise  iden- 
tified as  members  of  any  conspiracy,  or  con- 
nected in  any  manner  with  those  alleged  as 
the  co-conspirators  with  appellant,  is  clearly 
"""competent. 

The  testimony  of  the  witness  Sinclair  as 
to  t«li^rums  was  competent.  As  suggested 
by  counsel  for  the  commonwealth,  if  true  it 

ould  tend  to  show  the  telegrams  were  wril- 

n  and  sent  before  the  killing. 

The  trial  court  refused  to  allow  the  wit- 

iss  J.  C.  Owens  to  testify  as  to  a  convcr- 
_..tion  with  the  accomplice — witnesa  Whar- 
ton Golden.  The  question  sought  to  bring- 
out  the  fact  that  Golden  had  said  that 
!0oe — possibly  meaning  one  of  the  coun- 
sel for  the  prosecution—  could  taJce  that 
hundred  thousand  dollars  and  convict  Jesus 
Christ  and  the  twelve  apostles."  Evidently 
this  conversation  was  asked  for  on  the  the- 
ory that  it  tended  to  show  the  witness  was 
not  impartial,  and  that  he  had  an  interest 
in  the  result  of  the  case.  If  it  did  so,  it 
B  not  collateral  or  irrelevant  to  the  is- 
1,  and  Golden  having  been  aaked  in  re- 
garf  to  it,  and  his  answer  being  adverse, 
the  defense  would  have  the  right  to  contra- 
dict him  by  other  testimony  for  the  purpoee- 
of  discrediting  him.  Stephen,  Digest  of  Ev. 
art.  ISO;  1  Greenl.  Ev.  446;  Schuater  v. 
State,  80  Wis.  107,  49  N.  W,  30;  3  Best, 
Ev.  221.  But  we  are  unable  to  see  that  the 
statement  sought  to  be  proved  against  Gold- 
en indicatea  any  interest.  At  the  most,  it 
could  indicate  only  that,  in  bis  opinion. 
witnesses  could  be  obtained  by  bribery.     No 
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InferenH  that  lie  himaelf  hftd  beco  bribed 
can  be  dravn  from  the  language,  without 
\ioleiit  exeTciae  of  the  imagination.  In  our 
opioiiHi,  it  was  collateral  to  the  Uaue  and 
was  properly  excluded. 

Smhe  of  the  witnFases  for  the  defense, 
upon  CToaB-ezamination  with  a  Tiew  to  im- 
peachment by  contradict! OD,  were  not  per- 
mitted to  explain  the  atatements  they  made. 
\Xi  are  of  opinion  that  this  view  of  the  rule 
is  too  narrow.  In  3  Best,  Ev.  g  229,  what 
ne  regard  bb  the  correct  rule  is  thus  stated 
1,3  to  the  requirement  that  the  witness's 
attention  shall  be  called  to  the  supposed  con- 
Iradiclion:  "The  rule  which  prescribes  this 
condition  rests  on  the  principle  of  justice 
to  the  witness.  The  tendency  of  the  evi- 
dence was  to  impeach  his  veracity,  and  com- 
mon justice  demands  that  before  his  credit 
ia  attacked  he  should  have  an  opportunity 
to  declare  whether  he  made  such  statements 
to  the  person  indicated,  and  to  explain  what 
he  said,  and  what  be  intended  and  meant 
in  saying  it." 

The  court  refused  to  Instruct  the  jury 
that  the  statements  of  the  witnesses  Reed 
and  Hazlewood  as  to  a  conversation  with  the 
uitness  Sparks  should  be  considered  db  af- 
fecting only  the  interest  and  credibility  of 
bparks.  These  statements  to  which  Reed 
sad  Ilnzleivood  testilied  were  to  the  effect 
that  the  killing  of  Goebel  had  been  deter- 
mined upon,  and  pardons  prepared  for  the 
perpetrators.  Assuming  that  there  was  evi- 
dence to  connect  Sparks  with  the  conspir- 
acy charged,  these  declarations,  if  admissi- 
ble, were  eviilence  in  chief.  But  we  do  not 
think  they  were  competent  at  all  as  against 
appellant.  They  were  not  part  of  tjie  rea 
•KS'CB,  or  such  aa  tended  to  promote  the 
rommMi  object.  The  rule  is  thus  stated  in 
Mr.  Carson's  edition  of  Wright  on  Criminal 
Conspiracies  [p.  217] :  "But  if  the  acts  and 
declarations  of  a  conspirator  with  the  ac- 
cused are  made  in  his  absence,  they  are  not 
Admissible  against  him  to  prove  either  the 
body  of  the  crime  or  the  evistence  of  the  al- 
leged conspiracy,  unless  they  either  so  ac- 
company the  execution  of  the  common  crimi- 
nal intent  as  to  become  part  of  the  res 
Wntix,  or  in  tbenuelvea  tend  to  promote  the 
i-omnon  criminal  object.  The  acta  and  dec- 
larations of  a  ccmspirator,  to  be  admissible 
in  evidence  to  charge  bis  fellows,  must  have 
been  concomitant  with  the  principal  act, 
ud  BO  connected  with  It  oa  to  constitute 
a  part  of  the  rea  getta."  The  cases  of 
riatcton  V.  State,  14  Ohio  St.  Z3i,  and 
Utiite  V.  Larkin,  49  N.  H.  39,  6  Am.  R^. 
456,  fully  support  Mr,  Carson's  text,  as  does 
also  the  third  instruction  given  by  Uie  court 
on  ita  own  motion  in  Bpiei  v.  People,  122 
m.  1,  12  N.  E.  866,  17  N.  E.  898:  "The 
acts  of  each  defendant  should  be  considered 
with  the  same  care  and  scrutiny  as  if  he 
alone  were  on  trial.  If  a  conspiracy  having 
violence  and  murder  aa  Its  object  is  fully 
proTed,  then  th«  acta  and  declarations  of 
tach  emspirator  in  furtherance  of  the  con- 
spiracy are  the  acta  and  declarations  of 
Mch  one  of  the  conspirators :  but  the  decla- 
rations of  u^  coaspirator  before  or  after 
S3L.lt.  A. 


May   4,   which    are   merely  narrative  as  to 

what  has  been  or  would  be  done,  and  not 
made  to  aid  in  carrying  into  effect  the  ob- 
ject of  the  conspiracy,  are  only  evidence 
against  the  one  who  makes  them."  We  can- 
not conceive  how  these  statements  which 
were  merely  narrative  of  what  had  been  or 
would  be  done,  could  lie  held  to  be  made 
in  aid  of  the  object  of  the  conspiracy 
charged.  What  ia  here  said  as  to  the  tes- 
timony of  Reed  and  Hazlewood  expresses 
the  views  only  of  Judges  Burnam,  O'Rear, 
and  the  writer  of  this  opinion;  the  major- 
ity of  the  court  being  of  opinion  that  the 
evidence  is  competent. 

On  January  25,  1000,  as  shown  by  testi- 
mony for  the  commonwealth,  there  was  a 
meeting  in  front  of  the  capitol,  at  which 
speeches  were  made  and  resolutions  adopt- 
ed. Testimony  was  introduced  by  the  com- 
monwealth of  actions  and  Btatements  of 
certain  persons  who  were  apparently  mem- 
bers of  this  assemblage,  indicating  violent 
and  improper  intentions.  This  evidence,  we 
think,  was  proper,  under  the  circumstances. 
But  the  defense  was  not  permitted  to  show 
what  the  resolutions  were  which  were  adopt- 
ed.  The  declarations  of  the  members  c^ 
this  meeting  were  odtnitted,  and  were  admis- 
sible, on  t^e  ground  that  they  were  acts 
part  of  the  rcf  geata,  and  were  themselves 
evidence  to  go  to  the  jury  to  show  the  ex- 
istence of  the  conspiracy  charged.  If  the 
statements  of  persons  in  the  crowd  were  ad- 
missible, the  defense  had  a  right  to  all  the 
statements  of  the  crowd  that  could  be 
shown,  because  they  occurred  at  the  same 
tine  and  place,  and  in  the  same  connection. 
If  the  commonwealth  proved  part  of  what 
was  dme  there,  the  defense  might  prove  al) 
that  was  done:  if  the  commonwealth  showed 
violent  language  to  bave  been  used,  the  de- 
fense had  the  right  to  show  that  peaceable 
language  was  also  used;  and,  if  the  acts 
or  expressions  of  individual  members  of  the 
meeting  are  shown  for  the  purpose  of  show- 
ily an  evil  intent  in  all,  surely  the  official 
utterance  of  the  body  might  be  shown  for 
what  it  was  worth,  to  rebut  Uie  inference 
that  the  views  of  the  individuals  were  the 
views  of  the  entire  body.  In  1  Robernon, 
Ky.  Crim,  Law,  p.  149,  S  107,  the  rule  in 
stated :  "The  acta  and  declarations  of  the 
defendant  and  his  asHocistcs  may  be  received 
in  evidence  as  well  in  his  favor  as  against 
him,  when  they  are  a  part  of  the  res  gesia, 
or  a  conversation  offered  by  the  prosecution, 
but  not  statements  at  other  times," — refer- 
ring to  Comeliiu  v.  Com.  16  B.  Mon.  539. 
The  introduction  of  the  commonwealth's 
testimony  made  the  testimony  fw  the  de- 
fense admissible. 

By  the  exceptions  to  the  admissIiMi  and 
rejection  of  testimony  many  other  questiona 
of  evidence  are  presented  which  are  not  re- 
ferred to  in  the  briefs,  but  we  think  the 
principles  which  should  govern  thrir  deci' 
sion  have  been  sufficiently  stated  in  Uii» 
opinion,  and  in  the  opinion  in  Bov>ard  t. 
Com.  22  Ky.  L.  Rep,   1845,  81   a.  W.  766. 

We  shall  next  consider  the  instructiwis  of 
the  court.    There  seems  t«  be  Bo  objectioo 
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to  the  firat  inatructicn.  The  secmd  is 
jected  to  for  the  reason  that  there  ia 
repetitioa  of  the  phrase,  "if  the  jury  be- 
lieve from  the  evidence  b^ond  a  reasonable 
doubt."  This  phrasf!,  however,  at  the  be- 
ginning of  the  instruction,  clearly  applies 
to  every  one  of  the  ingredients  detailed 
therein  tu  constituting  guilt  of  the  otTeuse 
eharged.  It  not  onl;  applies  grammatically, 
but,  we  Uiink,  could  not  be  otherwise  under- 
stood by  a  person  of  average  intelligence. 

It  is  objected  to  the  third  instruction  that 
it  permits  the  jury  to  find  appellant  guilty 
"whether  he  wax  present  at  the  time  of  the 
shooting  or  nounding  or  not,"  and  that  the 
jury  were  tbereby  permitted  to  find  a. 
diet  of  guilty  upon  the  theory  that  he 
present,  not  withstanding  he  is  charged  only 
as  accessory  before  the  fact,  and,  if  present, 
would  not  be  an  accessory,  hut  a  principal, 
in  either  the  first  or  second  degree.  This 
objection  is  not  tenable,  for  there  is  no  tes- 
timony tending  in  the  slightest  degree  to 
■how  that  appellant  was  present  at  the  time 
of  the  shooting.  On  the  contrary,  all  the 
testimony  shows  he  was  elsewhere.  It 
could  therefore,  under  no  supposition,  hare 
prejudiced  him.  This  part  of  the  instruc- 
tion would  have  beeu  more  directly  appli- 
eable  to  the  case  presented  if,  instead  of 
tlie  phrase  quoted,  the  court  had  used  lan- 
guagB  similar  to  that  used  in  the  fifth  in- 
struction, "although  he  waa  not  present  at 
the  time  of  the  shooting  or  wounding." 

The  fourth  instruction  is  also  objectod  to. 
It  is  as  follows:  "If  the  jury  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
tba  defendant,  Caleb  Powers,  cMispired  with 
W.  H.  Culton,  F.  W,  Golden,  Green  Golden, 
John  L.  Powers,  John  Davis,  James  Howard, 
Beny  Howard,  Charles  Finley,  W.  S.  Tay- 
lor, Harlan  Whitaker,  Richard  C(»ibs,  Henry 
Youtsey,  or  either  or  any  of  them  or  otlier 
person  or  persons  unknown  to  the  jury  act- 
ing with  them,  to  bring  a  number  of  armed 
men  to  Frankfort,  for  the  purpose  of  doing 
aji  unlawful  or  criminal  act,  in  the  pursu- 
ance of  such  conspiracy  defendant  did  ad- 
vise, counsel,  or  encourage  the  killing  of 
members  of  the  legislature,  said  William 
Qoebel  being  a  member  thereof,  and  said 
Coebel  vas  killed  in  pursuance  of  such  ad- 
vice, counsel,  or  encouragement,  then  the  de- 
fendant is  gidlty  of  murder,  whether  the 
person  who  perpetrated  the  act  which  re- 
sulted in  the  death  of  William  Goebel  be 
identified  or  not;  and,  if  the  killing  of  said 
William  Goebel  was  committed  in  pursu- 
ance of  "uch  advice,  counsel,  or  encourage- 
ment, and  was  induced  and  brought  about 
thereby,  it  does  not  matter  what  change, 
if  any,  was  made  by  the  conspirators,  if 
any  was  made,  as  to  their  orinnal  designs 
or  intentions,  or  the  manner  ta  accrmipiish- 
ing  the  unlawful  purpose  of  the  conspir- 
acy." This  instruction  seems  open  to  the 
objection  that,  after  the  words,  "and  uud 
Goebel  was  killed  in  pursuance  of  such  ad- 
vice, counsel,  or  encouragement,"  there 
should  be  added  the  words,  "and  said  kill- 
ing was  Induced  thereby,"  or  an  equivalent 
espreasion.  It  is  also  objected  that  it  as- 
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Bumes  the  fact  to  exist  that  Goebel  was  ft 
member  of  the  legislature,  when  that  was  a 
matter  to  be  proved. 

A  further  objection  to  tMs  instruction  ia 
that  the  recital  of  a  ccHiapiraey  t«  bring 
armed  nien  to  Frankfort,  for  the  purpose 
of  doing  an  unlawful  or  criminal  act.  Is  un- 
necessary' to  the  instruction,  and  it  might 
tend  to  confuse  the  jury.  If,  without  any 
conspiracy,  appellant  advised  and  counseled 
the  killing  of  members  of  the  legislature, 
and  in  pursuance  of  such  advice  and  coun- 
sel, and  induced  thereby,  the  killing  of  Goe- 
bel was  done,  he  was  guilty  of  murder, 
without  any  reference  to  the  questioa 
whether  he  encaged  in  a  conspiracy  to  do, 
or  to  procure  the  doing  of,  some  other  un- 
lawful act.  But  it  is  not  neceesary  to  con- 
sider whether  these  objections  amotmt  to 
reversible  error. 

The  objections  to  the  fifth  and  sixth  in- 
structions do  not  seem  to  us  to  he  valid. 

The  seventh  instruction  Is  as  follows: 
"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  Caleb  Powers 
conspired  with  W.  H.  Culton,  F.  W.  Golden, 
Green  Golden,  John  L.  Powers,  John  Davis, 
Charles  Finley,  W.  S.  Taylor,  Henry  Yont- 
eey,  James  Howard,  Berry  Howard,  Harlan 
Whitaker,  Richard  Combs,  or  any  one  or 
more  of  them,  or  with  some  other  person 
or  persons  unknown  to  the  jury,  acting 
with  them,  or  either  of  them,  to  do  some 
unlawful  act,  and  that  in  pursuance  of  such 
conspiracy,  or  in  furtherance  thereof,  the 
said  Henry  Youtsf?,  James  Howard,  Berry 
Howard,  Harlan  VVhitaker,  Richard  Combs, 
or  some  one  of  Uiem,  or  some  other  person 
unknown  to  the  jury  acting  with  them,  or 
with  those  who  conspired  with  the  defend- 
ant, if  any  such  conspiracy  there  was,  to  do 
an  unlawful  act,  did  shoot  and  kill  William 
Goebel,  the  defendant  ia  guilty,  aithou^ 
the  jury  may  believe  from  the  evidence  tlSt 
the  original  purpose  was  not  to  procure  or 
bring  about  the  death  of  William  Goebel, 
but  was  for  some  other  unlawful  and  crim- 
inal purpose."  After  the  instruction  had 
been   given,   and     after    four    of     the   five 

r;hes  upon  each  side  had  been  made  to 
jury,  this  instruction  was  amended  as 
'-'lowB:     "The  words  'some   unlawful  act,' 

used  In  this  instruction,  mean  some  act 
to  alarm,  to  excite  terror,  or  the  infliction 
of  bodily  harm."  We  do  not  regard  the 
amendment  of  the  instruction  as  improper 

acoount  of  the  time  at  which  it  was  done. 
If  the  court  erred  in  the  instruction  given. 
"   was,  we  think,  its  right  and  its  dutv  to 

amend  It  as  correctly  to  Btat«  the  law. 
Abundant  time  remained  for  the  discussion 
to  the  jury  of  the  amendment,  and  the  trial 
court  would  doubtless  have  further  oitended 
it  upon  that  account  if  requested. 

In  considering  the  other  objections  to 
this  Instruction,  it  is  necessary  to  examine 
the  doctrine  of  the  responsibility  of  one 
conspirator  for  the  acts  of  his  co-consplra- 
tora  in  furtherance  of  the  common  design, 
although  not  specifically  intended  by  him. 
This  do<-trine,  in  its  application  to  the  vary- 
ing   facts    (^    individual  cases,  is  founded 
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upMi  several  distinct  .and  welt-recogniied 
]<^&i  princlplefl,  not,  however,  always  dis- 
tinguislied  bf  the  earlier  writers;  and, 
flTBt,  ther«  18  the  common-law  doctrine 
which  truanfers  the  evil  intent  of  a  person 
attempting  one  kind  of  erime  to  the  unex- 
pected results  produced  by  hia  acta.  If  a 
man  in  the  commissioD  of  a  wrongful  act, 
were  it  only  a  civil  treapaas,  committed  an- 
other wrong  unmeant  by  him,  be  nas  pun- 
iababie.  So,  if  he  attempted  to  kill  one  in- 
dividual, and  bv  accident  killed  another, 
whether  by  striking,  ahooting,  giving  poi- 
ton,  or  in  any  other  way,  as  hit  intent  waa 
murder,  and  alayinc  was  accompli  abed,  he 
was  guilty  of  murder.  So,  also,  if,  in  the 
attempt  to  eommit  one  variety  of  crime,  an 
entirely  dilTereiit  crime  was  accidentally 
accomplished,  the  malice  of  the  Intended 
crime  was  imputed  to  the  act  done,  in  all 
eases  where  general  evil  intent  was  a  con- 
stituent of  the  committed  act.  In  the  ap- 
plication of  this  doctrine,  a  distinction  was 
made  resting  upon  the  grade  of  the  intended 
offense.  If  the  crime  intended  was  a  felony, 
aa  at  common  law  practically  all  felonies 
were  punishable  with  death,  nther  with  or 
without  benefit  of  clergy,  the  felonious  in- 
tent of  the  intended  crime  was  imputed  to 
the  committed  act,  and.  If  it  were  homicide, 
made  it  murder;  for  it  was  considered  im- 
material whether  a  man  was  hanged  for  one 
felony  or  another.  If  he  succeeded  in  hia 
<Hi^na1  felonious  design,  his  intent  was  suf- 
ficiently evil  to  justity  hanging.  If  he,  by 
misadventure,  aecompfished  another  offense 
requiring  general  malevolence,  the  evil  in- 
tent of  the  intended  act,  being  sufficient  to 
justify  the  death  penalty,  was  imputed  to 
the  act  committed.  Hia  intent,  if  success- 
ful, waa  worthy  of  death ;  the  deed  he  did 
was  worthy  of  death,  if  it  bad  that  in- 
tent; and  BO  it  was  considered  by  the  judges 
as  making  no  difference  whether  the  com- 
mitted act  was  the  one  intended.  On  the 
other  hand,  if  the  intended  act  waa  not  fe- 
lonious, a  resultant  homicide  was  not  mur- 
der, but  manslaughter.  So  we  And  that  un- 
lawfully, but  not  feloolouslv,  to  shoot  at 
the  poultry  of  another,  and  thereby  acci- 
dentally to  kill  a  human  being,  was  man- 
■laughter;  hut  aa  larceny  was,  at  common 
law,  a  felony,  if  the  shooting  were  done 
with  Intent  to  steal  the  poultry,  the  homi- 
dde  was  murder.  But  as  witi  advancing 
drilization  the  savage  cruelty  of  the  an- 
cient English  common  law,  under  which 
some  hundreds  of  offenses  were  punished 
with  death,  became  softened  by  statutory 
amendment,  this  doctrine,  even  in  Oreat 
Britain,  became  modified.  The  reason  for 
ita  existence,  that  it  made  no  difference  to 
the  prisoner  or  the  judges  for  what  reason 
tbe  death  penalty,  or  its  practical  equiva- 
lent, was  inflicted,  having  failed,  the  doc- 
trine itself  ceased  to  be  applied  with  its 
ancient  rigor;  and  in  Beg.  v.  Faulkner,  IB 
Uoak,  Eng.  Bep,  5TS,  we  find  a  case  in 
which  a  sailor,  who,  in  attempting  to  steal 
Ttnn,  accidentally  set  flre  to  the  spirits,  and 
thereby  burned  the  ship,  was  held  not  guilty 
ot  arson.  An  interesting  discussiiHi  of  this 
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doctrine  is  found  in  1  Bishop,  New  Grim. 
Law,  chap.  21. 

With  the  adoption  of  the  English  common 
w  in  the  various  jurisdictions  in  this 
country,  and  ita  modificatioa  by  statute, 
there  came  the  question  whether  this  doc- 
trine applied  to  statutory  felonies  which 
were  not  felonies  at  common  law.  In  soma 
of  the  jurisdictions  it  was  held  without 
qualification  that  it  did.  It  may  be  re- 
marked that,  in  many  of  the  earlier  cases, 
the  attempted  offense  was  abortion;  and  it 
be  that  the  moral  turpitude  of  this 
offense,  not  at  common  law  a  felcmy,  had 
efTect  in  determining  the  questi^Mi.  It  waa 
held  in  a  Maine  case  {Smith  t.  State,  33 
He.  45,  54  Am.  Dec.  607),  and  the  same 
doctrine  was  announced  in  a  number  of 
I,  that  the  grade  of  the  committed  of- 
fense depended  upon  the  graduation  of  the 
attempted  offense  by  the  statute,  and  not 
upon  the  common-law  classification.  This 
'~  ilso  justified  upon  the  ground  that,  such 
attempt  being  done  without  lawful  pur- 
poee  and  dangerous  to  Hfe.maliceiBimputed. 
But  in  that  case  it  was  held  that  procuring 
a  miscarriage  resulting  in  death  was  man- 
slaughter only,  as  such  procuring  was  a  mis- 
demeanor. This  doctrine  waa  emphatically 
stated  by  Chancellor  Walworth,  delivering 
the  opinicm  of  the  New  York  court  in  Peo- 
ple V.  Enoch,  13  Wend.  159,  27  Am.  Dec. 
197,  holding  "that  as  often  as  the  legisla- 
ture creates  new  felonies,  or  raises  offenses 
which  were  only  misdemeanors  at  the  com- 
mon law  to  the  grade  of  felony,  a  new  class 
of  murders  is  created  by  the  application  of 
this  principle  to  the  ease  of  a  killing  of  a 
human  being  by  a.  person  who  is  engaged  in 
the  perpetration  01  a  newly-created  felcmy. 
So,  on  the  other  hand,  when  the  legislature 
abolishes  an  offense  which  at  the  common 
law  was  a  felony,  or  reduces  it  to  the  grade 
of  a  misdemeanor  only,  the  case  of  an  un- 
lawful killing,  hy  a  person  engaged  In  tbe 
act  which  was  before  a  felony,  will  no  longer 
be  considered  to  be  murder,  but  manslaugh- 

This  doctrine,  manifestly,  should  have  no 
application  in  a  jurisdiction  where,  as  in 
Kentucky,  every  offense  punishable  by  con- 
finement in  the  penitentiary,  no  matter  for 
how  short  a  term,  has,  by  one  sweeping 
enactment,  been  raised  to  the  grade  of  fel- 
ony (Ky.  Stat.  S  1127),  except  it  be  quali- 
fied by  the  limitation  foreshadowed  by  Mr. 
Bishop  (1  Bishop,  New  Crim.  Law,  i  330), 
"Iw  requiring  the  act  towards  the  proposed 
crime  to  hare  a  natural  tendency  to  produce 
the  nnlntended  result."  This  limitation 
has  been  indicated  in  a  number  of  caaes  d 
attempted  crime  which  resulted  in  the  e<Kn- 
mission  of  a  wrong  not  Intended.  It  has,  as 
we  shall  see,  been  applied  with  strildng 
unanimity  in  the  modern  caaes  of  conspir- 
acy. We  take  it  there  can  be  no  question 
of  its  application  in  this  state.  To  illus- 
trate: Under  our  statute,  the  removal  of 
a  corner  stone  is  punishable  by  a  short  term 
in  the  penitentiary,  and  is  therefore  a  fd- 
ony.  If,  in  attempting  this  offense,  death 
we're  to  result  to  Mie  OMispirator  I9  his 
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I  doctrine  of  imputed  malice  WKi  ft 
part  of  the  common  Inw  fts  to  conepirficj 
(I  Bishop,  New  Crim.  Law,  J  633),  though, 
as  said  Vj  Mr.  Bishop,  "the  bodes  furnish 
little  judicial  reaBoning  on  the  question." 
So,  also,  was  the  doctrine  that  "e.  sane  man 
mUBt  be  presumed  to  contemplate  and  intend 
the  uecesnasj,  natural,  and  probable  vonae- 
quenccs  of  his  own  acts.  3  Oreenl.  Ev.  H 
13,  14 ;  Rex  V.  Farrington,  Ruas.  i.  R.  207 ; 
Com.  V.  Webster,  5  Cuah.  305,  52  Am.  Dec. 
711."  3  Best,  Ev.  f  288.  Underlying  the 
whole  law  of  ivnspiracy  is  the  doctrine  of 
agency.  As  said  bj  Mr.  Bishop  (1  Bishop, 
New  Crim.  Law,  3  631) :  "Since  in  law  an 
sj;t  througli  an  a^ent  is  the  same  as  in 
person,  one  who  procures  another  to  do  a 
criuiinal  thing  incurs  the  same  guilt  as 
though  he  did  it  himself.  Nor  is  his  guilt 
the  less  if  the  agent  proceeds  equally  from 
his  own  desires  or  on  Ilia  own  accoi.nt."  It 
is  on  these  principles  that  it  is  said  in 
Wharton,  Crim  I^w,  S  220:  "All  those 
who  assemble  themselves  together,  with  an 
intent  to  commit  a  wrongful  act,  the  execu- 
tion whereof  makes  probable  in  the  nature 
of  things  a  crime  not  specifically  designed, 
but  incidental  to  that  which  was  the  ob- 
ject of  the  confederacy,  are  responsible  for 
such  incidental  crime."  Tliis  is  a,  correct 
application  of  the  principle,  for  the  reason 
that  "there  is  a  general  presumption  in 
criminal  matters  that  a  .person  intends 
whatever  is  the  natural  and  probable  con- 
sequences of  his  own  action."  1  Phillipps, 
Ev.  832.  Besides  the  various  groups  of 
facts  which,  in  the  older  books,  are  held  to 
constitute  murder  under  one  or  the  other  of 
these  principles,  we  find  classed  with  them 
a  number  of  cases  where  the  responsibilit)' 
is  really  that  of  principal  in  the  second 
degree,  under  the  law  aa  now  administered ; 
that  is,  the  responsibility  of  one  "who  ia 
present,  lending  his  countenance,  encourage- 
ment, or  other  mental  aid,  while  another 
does  the  act,"  and  who,  by  the  ancient  law, 
was  accessory  at  the  fact.  1  Bishop,  New 
Crim.  Law,  9  648.  They  are  thus  grouped 
because  the  responsibility  was  the  same, 
whether  the  homicide  was  committed  in  the 
attempt  to  commit  a  felony,  and  was  there- 
fore murder  under  the  doctrine  of  imputed 
malice:  whether  it  was  done  by  the  defend- 
ant by  himself  or  his  agent,  or  "happened 
in  the  execution  of  on  unlawful  design. 
which.  If  not  a  felony,  is  of  so  desperate  a 
character  that  it  must  ordinarily  be  at- 
tended with  great  hazard  to  life;  and  a 
fortioH,  it  death  be  one  of  the  events  with- 
in the  obvious  expectation  of  the  conspira- 
tors" (Foster,  Crown  Law,  261;  United 
Btatea  v.  Koas,  1  Gall.  024,  Fed.  Gas.  No. 
10,196),  In  which  case  malice  was  imputed 
from  the  dangerous  nature  of  the  act  en- 
gaged to  be  done;  or  whether  it  occurred 
with  the  defendant  standing  by  and  ready 
to  help,  if  necessary,  in  which  case  he  was 
accessory  at  the  fact  by  the  ancient  law, 
and  aider  and  abettor  and  principal  in  the 
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second  degree  undei  tb«  present  practice. 
Illustrating  this  grouping  of  crimes,  we  Sad 
it  stated  in  1  Hale,  P.  C.  441  (quoting  from 
Mr.  Dalton,  p.  241)  :  "Note,  also,  that  if 
divers  persons  come  in  one  company  to  d»  - 
any  unlawful  thing,  as  to  kill,  rob,  or  beat 
a  man,  or  to  commit  a  riot,  or  to  do  any 
other  trespass,  and  one  of  them  in  doing 
thereof  kill  a  man,  this  shall  be  adjudged 
murder  in  tltem  all  that  are  present  of  that 
party  abetting  him  and  consenting  to  the 
act,  or  ready  t«  aid  him,  although  they  did 
but  lo<dc  on."  And  in  I  East,  P.  C.  207,  it 
IB  said;  "Where  divers  persons  resolve 
generally  to  resist  ail  opposers  in  the  com- 
mission of  any  breach  of  the  peace,  and  to 
execute  it  with  violence,  or  in  such  a  man- 
ner as  naturally  tends  to  raise  tumults  and 
alTrays,  as  by  committing  a  violent  dis- 
seisin with  great  numbers,  or  going  to  beat 
a  man,  or  rob  a  park,  or  standing  in  opposi- 
tion to  the  sheriff's  posse,  they  must,  at 
their  peril,  abide  the  event  of  their  aclions." 
As  we  have  indicated  with  regard  to  unin- 
tended results  of  intended  wrongful  acts- 
done  by  the  ofTender  in  person,  the  common- 
law  doctrine  of  imputed  felonious  intent 
has  been  modified.  With  much  grea.ter  uni- 
formity has  this  doctrine  been  disregarded 
in  cases  of  conspiracy,  so  that  for  many 
years  the  test  of  guilt  in  such  cases  has  in 
no  wise  depended  upon  the  doctrine  of  im- 

Suted  felonious  mahce,  hut  either  upon  the 
octrine  of  aider  and  abettor,  or  upon  the 
doctrine  that  the  act  for  which  the  accused 
is  to  be  held  respnn-tible  must  be,  either  ex- 
pressly or  by  implication,  within  Uie  sciqie 
of  his  agency,  and  upon  the  legal  presump- 
tion that  he  intends  the  necessary  or  prob- 
able consequences  of  his  acts,  whether  done 
by  himself  or  thrpugh  the  agency  of  an- 
other. In  every  case  his  will  must  contrib- 
ute to  the  thing  actually  done.  This  change 
has  taken  place  in  strict  accord  with  the 
principles  of  growth  which  are  a  part  of  the 
common-law  system.  The  ancient  doctrine 
in  one  of  its  applications  depended  upon 
the  existence  in  the  accused  "of  a  depraved, 
wicked,  and  malignant  spirit,"  which  would 
justify  the  death  penalty  if  he  succeeded  in 
his  undertaking.  That  spirit  was  supposed 
to  exist  whenever  the  act  attempted  was  a 
felony.  But  such  a  doctrine,  manifestly, 
can  have  no  application  to  a  class  of  of- 
fenses the  commission  of  which  does  not, 
and  cannot,  indicate  such  a  spirit.  And 
when,  in  many  of  the  states  of  this  country, 
we  made  the  question  of  felMiy  depend  upon 
the  place  in  which  a  brief  imprisonment 
might  he  passed,  and  acts  were  made  statu- 
tory felonies  which  by  the  ancirat  law  were 
not  offenses  at  all,  and  were  then  not  even 
considered  to  bo  morally  wrong,  the  doctrine 
that  felonious  malice  could  be  imputed,  so 
as  to  transform  incidental  homicide  into 
murder,  passed  away  forever.  The  reasMi 
of  the  rule  passing,  the  rule  passed  also; 
and,  in  place  of  looking  to  the  graduation 
of  the  attempted  wrong  under  the  statutory' 
classification,  we  look  to  that  on  which  the 
ancient  classification  was  founded, — "the 
depraved,    wicked,    and    malignant    spirit" 


PowBKS  T.  Common  WBALTH. 


which  th«  offender  actunllj  had  in  hie  heart, 
or  which  we  impute  to  him  because  we  Bup- 
poae  hin^  to  have  intended  the  necessary  or 
probable  consequences  of  that  which  he 
_  actually  did  or  tried  to  do.  This  is  upon 
the  wise,  jiiat,  and  humane  principle  which 
has  enabled  the  common  law  to  adapt  itself 
to  the  chnaging  necessities  of  human  toci- 
et7,  and  has  made  it,  as  Burke  said,  "oo 
ediflre  hsvinfr  the  principlee  of  growth  with- 
in itself."  The  law,  as  declared  to-daj,  ia 
in  exact  accord  with  what  has  been  said. 
U  is  BO   stated  in    the  textboiidcs  ajid  the 

Id  1  Roberson,  Ky.  Crim.  Law,  pp.  133, 
134,  J  101,  it  is  said:  "No  Tesponsibility  at- 
taches, however,  for  acts  not  contemplated, 
and  which  are  not  within  the  purpose  of  the 
eontpiracj,  or  the  natural  consequence  of 
executing  that  purpose;  and  the  question  is 
for  the  jury  wheUier  the  act  done  was  in 
furtherance  of  the  common  purpose,  or  inde- 
pendent of  it,  and  without  any  previous  con- 
In  the  article  on  Conspiracy,  by  Mr. 
Archibald  R.  Watson  (6  Am.  t  Eng.  Enc. 
Iaw,  2d  ed.  p.  870),  the  doctrine  as  to  the 
responsibility  of  a  conepirator  for  acts  of  co- 
conspirator is  thug  stated;  "When  individ- 
uals Hssociate  themselves  in  an  unlawful  en- 
terprise, any  act  done  in  pursuance  of  the 
conspirncy  by  one  of  the  eonspirators  ii , 
l^al  contemplation,  the  act  of  all.  And  this 
mutual  coequal  responsibility  of  each  con- 
spirator for  the  acts  of  bis  associates,  done 
pursuant  to,  and  in  furtherance  of,  the  com- 
mon design,  extends,  as  well,  to  such  results 
as  are  the  natural  or  probable  consequences 
of  such  acts,  even  though  such  consequen- 
ces were  not  speciflcaily  intended  as  part 
of  the  original  plan.  This  doctrine,  how- 
ever, holding  each  conspirator  liable  for  the 
acts  of  his  associates,  as  well  as  for  the  con- 
sequences of  such  acts,  is  subject  to  the  re- 
striction indicated  in  the  statement  of  the 
rule,  namely,  that  it  is  only  for  such  acts 
as  are  naturally  or  necessarily  done  pursu- 
ant to  and  in  furtherance  of  the  conspiracy, 
and  for  the  natural  or  necessary  conse- 
quences of  such  acts,  that  a  co-conspirator  is 
responsible.  And  it  is  for  the  jury  to  de- 
termine whether  an  act  done  by  a  meml>er 
of  a  conspiracy  is  done  in  furtherance  of 
the  common  design,  as  well  as  what  are  the 
natural  and  necessary  consequences  of  such 

In  Martin  v.  State,  99  Ala.  115,  6  So.  23, 
■  capie  of  murder,  it  was  said:  "When  two 
or  more  persons  enter  upon  an  unlawful  en- 
terprise, with  a  common  purpose  to  aid,  as- 
sist, advise,  and  encourage  each  other  in 
whatever  may  grow  out  of  the  enterprise 
upon  which  they  enter,  each  Is  responsible, 
dvilly  and  criminally,  for  everything  which 
may  consequently  and  proximately  result 
from  Rucli  unlawful  purpose,  whether  specifl- 
caily contemplated  or  not,  and  whether 
artiially  perpetrated  by  all,  or  less  than  all, 
of  the  conspirators.  ...  'It  should  be 
observed,  however,  that,  while  the  parties 
are  rntponsible  for  consequent  acts  growing 
out  of  the  general  design,  they  are  not  for 
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independent  acts  ^owii^;  out  of  the  par- 
ticular malice  of  individuals.'  1  Wharton, 
Crim.  Law,  i  3S7.  And  this  is  the  general 
doctrine  on  the  subject.  Bmilh  v.  Slate, 
62  Ala.  407;  Jordan  v.  State,  79  Ala.  9; 
Williams  V.  State,  81  Ala.  1,  60  Am.  Rep. 
133,  1  So.  179;  Antos  v.  State,  S3  Ala.  1,  3 
Bo.  749;  I  Bishop,  New  Crim.  Law,  S  849." 

In  Oibaon  v.  State,  SB  Ala.  121,  8  So.  9B, 
an  indictment  for  murder,  the  law  was  thus 
stated  by  Judge  Somerville:  "There  wa> 
evidence  tending  to  show  a  conspiracy  Mt 
the  part  of  the  defendants  to  attack  tbe  de- 
ceased,— circumstauces  from  which  the  jury 
were  authorized  to  infer  a  common  design, 
at  least,  to  aaaault  and  bea,t  him.  Each 
would  therefore  be  criminally  reaponsiblo 
for  tbe  acts  of  the  other  in  nroaecution  of 
the  design  for  which  they  combined,  i.  e.,  for 
everything  done  by  the  confederates  which 
follows  incidentally  in  the  execution  of  the 
commim  design,  as  one  of  its  probable  and 
natural  consequences,  even  though  it  was 
not  intended  as  a  part  of  tbe  original  design 
or  common  plan.  The  law  on  this  subject 
is  fully  discussed  in  Williama  v.  State,  81 
Ala.  1,  60  Am.  Rep.  133,  1  So.  179,  and  in 
Jfartin  v.  State,  89  Ala.  116,  8  Bo^  23." 

In  Evang  v.  Slate,  109  Ala.  22,  19  So. 
535.  there  seems  to  have  been  some  evidence 
from  which  the  jury  might  have  inferred  a 
combinaiion  to  do  an  unlawful  act,  and  the 
court  said:  "If  several  conspire  to  do  an 
unlawful  act,  and  death  happens  in  the 
prosecution  of  the  common  obj^,  they  are 
all  alike  guilty  of  the  homicide.  Each  is 
responsible  for  eveiyUiing  done,  which  fol- 
lows incidentally  in  the  execution  of  the 
common  purpose,  as  one  of  its  probable  and 
natural  consequences,  even  though  it  was 
not  intended,  or  within  the  reasonable  con- 
templation of  the  parties,  as  a  part  of  the 
original  design.  WitUamt  v.  State,  81  Ala. 
1,  60  Am.  Bep.  133,  1  So.  179;  Qihscn  v. 
Stnte,  89  Ala.  122,  8  So.  98 ;  Jfarttn  v.  Slate. 
89  Ala.  lie,  8  So.  23;  Tanner  T.  State,  92 
Ala.  1,  9  So.  ei3;  Jolly  v.  State,  94  Ala.  19, 
10  So.  eoe.  The  thirtieth  charge  was  a 
proper  one,  and  should  have  been  given." 
The  thirtieth  ^charge  referred  to  was  as  fol- 
lows: "(30)'  The  court  charges  the  jury 
that  if  they  believe  from  the  evidence  that 
Boraan,  Crawford,  and  Evans  went  to  the 
house  of  Alice  Palmer  on  the  night  the  kill- 
ing is  said  to  have  been  done,  and  an  offense 
was  committed  hy  one  of  them  from  causes 
having  no  connection  with  the  common  ob- 
ject for  which  they  went  there,  the  respon- 
siblTity  for  such  ofTense  rests  solely  on  the 
actual  perpetrator  of  the  crime,  and  the 
jury  cannot  find  the  defendant  guilty  sim- 
ply because  he  happened  to  be  present  at 
the  time  tbe  offense  was  committed." 

BOKtTt  V.  State,  24  Tex.  App.  648,  7  S. 
W.  247,  n-as  a  case  of  mayhem,  the  maiming 
being  done  in  the  course  of  tbe  execution  of 
a  conspiracy  to  whip.  Said  the  court: 
"Upon  the  subject  of  tbe  responsibility  of  a 
conspirator  for  the  acts  of  his  co-conspira- 
tors, the  rule,  as  we  deduce  from  the  author- 
ities, is  that  each  conspirator  is  responsible 
for    everything    done    by    his    confederates 
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which  followB  incidnitallj  in  the  execution 
of  the  comman  desif^,  as  one  of  its  probable 
and  natural  conoequences,  even  though  it 
was  not  intended  aa  a  part  of  the  original 
design  oi'  common  plan.  In  other  words, 
the  act  must  be  the  ordinary  and  probable 
effect  of  the  wrongful  act  apecificaliy  agreed 
on,  so  that  the  connection  between  them  may 
be  reaaonablj  apparent,  and  not  a  fresh  and 
independent  product  of  the  mind  of  one  of 
the  confederates  outside  of,  or  forei^  to,  the 
common  design.  1  Wharton,  Crim.  L«w, 
0th  ed.  9!  214-220,  3BT;  1  Bishop,  Crim. 
Low,  Tth  ed.  i%  640,  641;  Lamb  v.  People, 
86  111.  73;  ftuloff  V.  People,  46  N.  Y.  213; 
Thompson  v.  State,  25  Ala.  41;  Frank  v. 
Stale,  27  Ala.  37;  Williams  v.  State,-  S3 
Ala.  16,  3  So.  610;  Kirby  v.  Btate,  23  Tex. 
App.  13,  5  S.  W.  165.  ...  In  the  re- 
cent and  celebrated  case  of  Spies  v.  People, 
122  HI.  1,  12  N.  E.  865,  17  N.  E.  898,  the 
court  said:  'Whetlicr  or  not  the  act  done 
by  a  member  of  a  conspiracy  naturally 
flowed  from,  and  was  done  in  furtherance  of, 
the  common  design,  are  questions  of  fact  for 
the  jury.'  We  are  of  the  opinion  that  the 
court  erred  in  not  submitting  the  question 
above  stated  to  the  jury,  accompanied  by 
proper  instructions  explaining  the  rules  of 
the  law  hereinbefore  announ^d." 

Com.  V.  Campbell,  7  Allen,  641,  83  Am. 
Dec.  705.  was  an  indictment  for  murder, 
the  homicide  occurring  during  a  riot  grow- 
ing out  of  the  enforcement  of  a  draft  of  men 
for  the  army.  An  instructioa  was  a^'ked 
that,  whether  the  deceased  was  killed  by  a 
■hot  from  within  or  without  the  armoiy, 
all  the  parties  unlawfully  engaged  in  the 
homicide  were  at  common  law  guilty  at 
least,  of  man  slaughter.  It  was  said  by 
Bigelow,  Ch.  J.:  'There  can  be  no  doubt  of 
the  general  rule  of  law,  that  a  person  en- 
gaged in  the  commission  of  an  unlawful  act 
IS    legally    responsible    for    all   the   conse- 

auencea  which  may  naturally  or  necessarily 
ow  from  it,  and  that,  if  he  combines  and 
confederates  with  others  to  accomplish  an 
illegal  purpose,  he  is  liable  criminaliter  for 
the  acts  of  ench  and  all  who  parUcipate 
with  him  in  the  execution  o^  the  unlawful 
design.  .  .  .  These  citations,  to  which 
many  others  of  a  similar  tenor  might  be 
added,  Rhow  that  the  rule  of  criminal  re- 
sponsibility for  the  acts  of  others  is  subject 
to  the  reasonable  limitntion  that  the  partic- 
ular net  of  one  of  a  party,  for  which  his  as- 
sociates and  confederates  are  to  be  held  lia- 
ble, must  he  shown  to  have  been  done  for  the 
furtherance  or  in  prosecution  of  the  common 
object  and  design  for  which  they  combined 
together.  Without  such  limitntion,  a  per- 
s(tn  might  be  held  responsible  for  acts  which 
were  not  the  natural  or  necessary  conse- 
quences of  the  enterprise  or  undertaking  in 
which  he  was  engaged,  and  which  he  could 
not,  either  in  fact  or  in  law,  be  deemed  to 
have  conf«mplo(ed  or  intended.  No  person 
can  be  held  guilt.v  of  homicide  unle.is  the 
act  is  either  actually  or  constructively  his, 
and  it  cannot  be  his  act,  in  either  sense, 
unless  commilfed  by  his  own  hand,  or  by 
some  one  acting  in  concert  with  him,  or  in 
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furtherance  of  a  common  object  or  purpose. 
■  .  .  The  real  distinction  is  between  acts 
which  a  man  does  either  actually  or  con- 
structively, by  himself  or  his  agents  or  con- 
federates, and  those  which  were  done  by 
others  acting,  not  in  concert  with  him  or  ' 
to  affect  a  common  object,  but  without  hi> 
knowledge  or  assent,  either  expressed  or  im- 
plied. For  the  former,  the  law  holds  him 
strictly  responsible,  and  for  all  their  neces- 
sary and  natural  consequences,  which  he  is 
rightfully  deemed  to  have  cont«ip!ated  and 
intended.  For  the  latter,  he  is  not  liable, 
because  they  are  not  done  by  himself,  or  by 
those  with  whom  he  associated,  and  no  de- 
sign to  commit  them,  or  intent  to  bring 
about  the  results  which  flow  from  them, 
can  be  reasonably  imputed  to  hira." 

The  case  of  Bpiea  v.  People,  122  III.  1,  12 
N.  E.  865,  17  N.  E.  898,  which  is  the  cele- 
brated case  of  the  Chicago  anarchists,  was 
much  criticised  at  the  time  the  decision  was 
rendered  as  extending  the  doctrine  of  crim- 
inal responsibility  for  acts  of  co-conspira- 
tors beyond  reasonable  limits.  Much  of 
this  criticism  seems  to  have  arisen  from  the 
fact  that,  in  the  opinion  of  the  court  of  last 
resort,  those  instructions  only  were  stated 
and  discussed  of  which  complaint  was  mad« 
by  the  accused,  and  little,  if  any,  notice 
taken  of  the  counter  instructions  given  on 
the  motion  of  the  defendants,  or  by  the 
court  on  its  own  motion,  which  limited, 
qualified,  and  explained  the  instructions 
asked  by  the  prosecution.  Under  the  Illi- 
nois practice,  it  seems  to  be  the  custom  to 
give  instructions  asked  by  the  prosecutioa 
'  to  give  counter  qualifying  or  limifing 
■uctions  asked  by  the  defense,  and  for 
the  court  to  add  such  general  instructions 
it  deems  necessary.  Tbe  instructions  in 
s  case  are  ci^'^n  at  length  in  Sackett,  In- 
nctions  to  Juries,  2d  ^.  707  et  seq.,  and 
examination  of  them  shows  that,  with 
.  ipect  to  the  acts  shown  in  that  case,  they 
fully  give  the  limitation  which  we  think 
should  have  been  either  given  iu  the  seventh 
instruction  now  under  consideration,  or  em- 
bodied in  a  separate  instruction,  namely, 
that  the  accused  was  not  guilty  of  murder 
unless  the  killing  was  the  necessary  or  prob- 
able consequence  of  the  act  conspired  to  be 
done.  Seemingly  actuated  by  a  desire  to 
err,  if  at  all,  upon  the  safe  side  in  a  ca.<)e 
which  hnd  excited  such  deep  feeling,  the 
court  in  that  case  gave  instructions  that  if 
reasonable  doubt  was  raised  in  the  minds 
of  the  jury  "by  the  ingenuity  of  counsel, 
upon  any  hypothesis  reasonably  consistent 
with  the  evidence,  that  doubt  is  decisive  in 
favor  of  the  prisoner's  acquittal;"  that  a 
verdict  of  not  guilty  meant  only  that  the 
guilt  had  ''not  been  demonstrated  in  the 
precitie.  specific,  and  narrow  forms  pre- 
scribed by  law;"  that  they  were  not  to  con- 
vict upon  mere  suspicion;  that  the  burden 
was  on  the  prosecution,  and  that  the  pre- 
sumption of  innocence  was  not  a  mere  form. 
In  instruction  36  the  jury  were  told:  "It 
not  do  to  guess  away  the  lives  or  lib- 
erty of  the  people,  nor  is  it  proper  that  the- 
jury  should  guess  that  the  person  who  threv 
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the  bomb  which  killed  Dq^ati  wa«  liutigated 

to  do  the  act  by  the  procurement  of  tlie  de- 
f end&nta,  or  an;  of  them ;  that  fact  must 
be  established  bevond  ftU  reasonable  doubt 
in  the  minds  of  the  jury,  and  it  will  not  do 
to  say  that,  because  the  defendants  may 
have  advised  violence,  therefore,  whan  vio- 
lence came,  it  was  the  result  of  auch  advice. 
There  must  be  a  direct  connection  estab- 
liihed,  by  credible  testimony,  between  the 
ftdrice  and  the  consummation  of  the  crime, 
to  the  satisfaction  of  the  jury  beyond  a  rea- 
sonable doubt."  And  in  instruction-  3T  it 
was  said:  "Therefore  the  jury  must  be 
satisfied,  beyond  ail  reasonable  doubt,  that 
the  person  throwing  said  bomb  was  acting 
as  the  result  of  the  teaching  or  encourage- 
ment of  the  defendants,  or  some  of  them,  be- 
fore the  defendants  can  be  held  liable  there- 
for, and  this  you  must  find  from  Uie  evi- 
dence." Several  other  instructions  were 
given  upon  this  line,  not»bly  instructions  35 
and  38. 

There  seems  to  be  no  material  or  substan- 
tial difference  of  opinion  amon^  the  mem- 
bers of  this  court  as  to  the  propriety  of  such 
a  limitation  as  we  have  indicated.  The  dif- 
ference is  upon  the  question  whether  the 
failure  to  give  to  the  jury  such  a  limitation 
erf  the  doctrine  was  prejudicial  error.  To 
consider  this  question,  we  must  refer  to  the 
contentions  on  behalf  of  the  commonwealth 
md  the  accused,  as  shown  by  the  evidence. 
On  behalf  of  the  commonwealth,  the  evidence 
was  directed  to  showing  that  there  existed 
a  bloody-minded  conspiracy,  having  for  its 
object  the  killing  of  various  members  of  the 
legislature,  and  especially  the  killing  of 
Ooebel ;  t^at  tlie  accused,  who  held  a  certifi- 
eate  of  election  as  secretary  of  state,  and 
whose  office  was  in  contest,  was  a  party  to 
this  conspiracy,  with  full  knowledge  of  its 
atrocious  object,  and  in  pursuance  and  fur- 
therance thereof  was  instrumental  in  bring- 
ing armed  men  to  the  state  capital  to  assist 
in  its  execution.  On  the  other  hand,  the 
eridence  for  the  defense  was  directed  to  es- 
tablishing the  fact  that  the  men  who  were 
brought  to  Frankfort  were  brought  for  the 
piirpofte  of  peacefully  aasembling  to  petition 
the  legislature,  in  the  exercise  of  the  privi- 
\egea  guarnnteed  to  them  as  citizens  in  the 
Bill  of  Eights,  and  that  such  of  them  as 
bore  arms  bore  them  openly,  and  solely  for 
the  purpose  of  self -protection.  Between 
these  two  extremes  of  object  in  the  proof 
there  was  room  for  many  varieties  of  pur- 
foft  which  might  be  ascribed  to  the  assem- 
hUge,  and  there  was  some  evidence  to  sup- 
port almost  any  of  the  theories  which  might 
thus  be  constructed.  There  was  evidence  to 
■apport  the  theory  that  the  assemblage  was 
for  the  purpose  of  impressing  the  minds  of 
the  aiembers  of  the  legislature  by  the  physi- 
cal presence  of  a  large  number  of  men. 
This  might  be  regarded  as  a  species  of  in- 
tinidatioQ,  and  need  not  imply  the  intent 
to  do  actual  violence.  And  this  view  wti^ 
rahmitted  by  the  court  to  the  jury,  though 
tKthont  the  necessary  limitation  as  to  its 
effect ;  for  by  the  amendment  the  j  ury  were 
tiMtnieted  that  the  purpose  was  unlawful  if 
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it  was  "to  alarm,  to  ezcil«  terror,  or  tiie  in- 
fliction of  bodily  harm."  There  was  un- 
doubtedly evidence  to  support  the  theory 
that  there  was  a  combination  j  that  the  pur- 
pose of  the  assemblage  was  to  alarm,  and 
to  do  nothing  else.  Whether  that  evidence 
was  to  be  believed  or  not  was  a  question 
solely  for  the  jury,  under  proper  instruc- 
•■ —      The  accused  had  the  right  to  have 


and  upon  the  further  question  whether  &« 
killing  of  Goebel  necessarily  or  probably 
would  result  from  such  an  assemblage.  It 
will  not  do  to  say  that  because  the  judges 
would  have  disregarded  such  evidence  had 
the^  been  jurors  at  the  trial  it  is  not  preju- 
dicial, for  the  jurors  are  the  sole  judges  of 
the  weight  of  the  evidence,  and  to  hold 
otherwise  would  he  for  the  court  to  assume 
to  perform  those  functions  which  from  time 
immemorial  have  been  regarded  u  within 
the  sacred  province  of  the  jury. 

It  was  said  by  Judge  Lewis  in  Bou>lin  v. 
Com.  04  Ky.  395,  22  8.  W.  643:  "In  fact, 
it  is  not  the  province  of  the  lower  court, 
any  more  than  of  this,  to  weigh  evidence  for 
the  purpose  of  determining  whether  a  per- 
son on  trial  for  bis  life  is  entitJed  to  an  in- 
struction as  to  manslaughter.  But,  if  there 
is  any  evidence  tending  to  show  the  homi- 
cide IS  of  the  degree  of  manslaughter,  the 
accused  is  entitled  to  ftn  instruction  upon 
that  hypothesis."  Bee  also  Biwfc  v.  Com. 
7S  Ky.  260;  Buekner  v.  Com.  U  Bush,  603; 
BroKn  V,  Com.  14  Bush,  398. 

In  Oibson  v.  State,  89  Ala.  121,  6  So.  98, 
it  was  said:  "The  testimony  of  the  detead- 
ants  themselves  tended  to  support  every 
phase  of  the  instruction  requested.  It  mat- 
tered not  that  this  testimony  may  have 
sprung  from  parties  deeply  interested, 
and  have  been  contradicted  by  many  disin- 
terested witnesses,  so  as  to  be  entitled  to 
but  little  weight  in  the  estimation  of  the 
trial  judge.  It  was  for  the  jury,  and  not 
"e  court,  to  pass  on  the  credibility  of  the 

Itnesses  and  the  sufficiency  of  the  evidence. 
Every  prisoner  at  the  bar  is  entitled  to  have 
charges  given  which,  without  being  mislead' 
ing,  correctly  state  the  law  of  his  case,  and 
are  supported  by  any  evidence,  however 
weak.  insuHicient,  or  doubtful  in  credibility. 
The  charge  under  consideration  was  a  cor- 
rect enunciation  of  the  law,  and.  being  sup- 
ported by  the  evidence,  its  refusal  must 
operate  to  reverse  the  judgment  of  convic- 
tion.    ifoDaniel  v.  Slate,  70  Ala.  1." 

We  are  clearly  of  opinion  that  the  in- 
struction an'  given  was  not  only  erroneous, 
but  highly  prejudicial.  This  instruction 
' '  be  qualified  by  requiring  the  jury  to 
that  the  murder  was  committed  in 
furtherancB  of  the  conspirncy,  and  was  the 

ifessnry  or  probable  result  of  the  execu- 

en  of  the  conspiracy. 

The  eighth  in<d;ruction  is  as  foil  own; 
"The  iury  cannot  convict  the  defendant  upon 
the  testimony  of  an  accomplice  unlesE4  such 
te-itiinony  be  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the 
of  the  offense,  and  the  corrobo- 
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ration  is  not  aufficittit  it  it  tii«rel;  iihoirB 
that  th«  offense  was  committed  and  tbe  cir- 
cuin&lanceB  tliercof."  It  is  objected  to  this 
instruction  that  it  permits  tho  jury  to  find 
guilt  from  the  unaupoorted  testimony  of 
more  thun  one  acromplice,  and  instruction 
No.  2  was  asked  by  tbe  defense  in  these 
words:  "The  ei'idcnce  of  an  accomplice  in 
this  case  is  not  sufficient  to  convict  unless 
the  same  is  corroborated  t^  other  evidence 
tending  to  show  the  commission  of  the  of- 
fense, and  connecting  the  defendant  there- 
with, and  the  evidence  of  oae  accomplice  or 
co-oonspirator  does  not  ajid  cannot  corrobo- 
rate another  accimiplicQ  or  co-conspirator." 
The  instruction  asked  and  refused  may  not 
be  strictly  accurate  in  form,  for  it  may  be 
said  that  while  one  accomplice  by  his  testi- 
mony does,  or  at  least  may,  corroborate  an- 
other, nevertheless  the  idea  is  accurate  that 
tbey  do  not  corroborate  each  other  for  the 
purpose  of  conviction,  in  the  absenca  of  other 
testimony.  The  jury  should  have  been  told 
that  they  could  not  convict  the  defendant 
upon  the  testimony  of  an  accomplice  or  ac- 
complices, unless  such  testimtxiy  M  cwrobo- 
rated  by  other  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the 
offense,  and  the  corroboration  is  not  suffi- 
cient if  it  merely  shows  that  the  offense  was 
committed  and  the  circumstances  thereof. 
In  2  Koberson,  Ky.  Crim.  Isw,  p.  10T6,  it 
is  said:  "If  two  or  more  accMnplices  are 
produced  as  witnesses,  they  are  not  deemed 
to  corroborate  each  other."  In  United 
States  V.  Logan,  45  Fed.  872,  it  was  held 
that  a  conviction  for  a  conspiracy  cannot  be 
had  on  the  uncorroborated  testimony  of  a 
co-conspirator,  nor  can  conspirators  corrobo- 
rate each  other.  See  also  I  Greenl.  Ev.  i 
SSI,  and  Smith  v.  Com.  13  Ky.  L.  Hep.  369, 
17  B.  W.  192.  This  doctrine  is  distinctly 
recognized  in  Blackburn  v.  Com.  12  Bush, 
181.  It  is  agreed  that  this  was  erroneous, 
but  there  is  variance  of  opinion  as  to 
whether  it  was  prejudicial.  Unless  we  can 
assume  to  invade  the  province  of  the  jury, 
and  wei^h  the  eviilence,  this  instruction  was 
necessarily  prejudicial,  or,  at  least,  may 
have  been  so.  The  most  material  testimony 
upon  the  question  whether  the  conspiracy 
was  to  murder  was  that  of  confessed  accom- 
pliree,  and  if  the  jury,  in  the  exercise  of 
their  preroftative,  disbelieved  the  other  evi- 
dence upon  this  question,  they  mi);ht  have 
reached  a  different  conclusion  had  they  been 
told  that  tbey  could  not  convict  upon  the 
uncorroborated  testimony  of  accomplices. 
Our  views  upon  this  question  are  sufficiently 
stated  in  considering  the  prejudicial  char- 
acter of  the  seventh  instruction. 

For  the  reasons  given,  the  fudgment  is  re- 
fersed,  and  cause  remanded,  with  directions 
to  award  appellant  a  new  trial,  and  for 
further  proceedings  consistent  herewith. 

WUte,  J.,  dissenting: 

Not  acrreeing  with  the  views  of  the  major- 
ity of  the  court  on  nil  the  questions  present- 
ed, we  feel  that  the  importance  of  the  ques- 
tions justifies  us  in  this  separate  and  dis- 
senting opinion.  Appellant,  Caleb  Powers, 
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was  indicted  in  tbe  Pranldiit  cirenit  court 
charged  with  tbe  crime  of  being  accessory 
before  the  fact  to  the  wilful  murder  <rf  Wil- 
liam Ooebel.  On  change  ot  venue,  the  pros. 
ecution  was  taken  to  Scott  county,  and  there 
tried ;  the  result  being  convictiim,  the  pun. 
iebment  being  (tonfluemetit  in  the  peniten- 
tiary for  life.  Appellant's  motion  for  a 
new  trial  Lang  denied,  he  appeals. 

Tbe  indictment  reads,  after  the  caption: 
"The  grand  jury  of  the  oounty  of  Franklin, 
in  the  name  and  by  the  authority  of  the 
commonwealth  ot  Kentucky,  accuse  Caleb 
Powers  of  the  crime  of  being  accessory  be- 
fore the  fact  to  the  wilful  murder  of  Wil- 
liam Gocbel,  committed  as  follows,  vit.: 
The  said  Caleb  Powers,  in  the  said  county 
<rf  Franklin,  on  the  30th  day  of  January, 
A.  D.  1000,  and  before  the  finding  of  this  in- 
dictment, unlawfully,  wilfully,  feloniously, 
and  of  his  malice  aforethought,  and  with 
intent  to  briu  about  the  death  and  procure 
the  murder  of  William  Qoebel,  did  conspire 
with  W.  H.  Gulton,  F.  W.  Golden,  Green 
Golden,  Jno.  L.  Powers,  John  Davis,  Charles 
Flnley,  W,  8.  Taylor,  Henry  Youtsey, 
Jamea  Howard,  Berry  Howard,  Harlan 
Whitaker,  Bichard  Combs,  and  other  per- 
sons to  this  grand  jury  unknown,  and  did 
counsel,  advise,  encourage,  aid,  and  procure 
Henry  Voutsey,  Jaracs  Howard,  Berry  How- 
ard, Harlan  Whitaker,  Richard  Combs,  and 
others  to  this  grand  jury  unknown,  unlaw- 
fully, wilfully,  feloniously,  and  of  their  mal- 
ice aforethought,  to  kill  and  murder  William 
Qoebel,wliichoneof  the  last  five  above-named 
persons,  or  another  person  acting  with  them, 
but  who  is  to  this  grand  jury  unknown,  ao 
aa  aforesaid,  then  and  there,  thereunto  by 
the  said  Caleb  Powers  before  the  fact  coun- 
seled, advised,  encouraged,  aided,  and  pro- 
cured, did,  by  shooting  and  wounding  the 
said  Goebel,  with  a  gun  or  pistol  loaded  with 
powder  and  other  explosives,  and  leaden  and 
steel  ball  and  other  hard  substances,  and 
from  which  said  shooting  and  wounding  the 
said  Goebel  died  on  the  3d  day  of  Feiiruary. 
1900,  but  which  ot  said  last  above-mentioned 
persons,  so  an  aforesaid,  actually  fired  tbe 
shot  that  killed  the  said  Goebel,  is  to  this 
grand  jury  unknown ;  against  the  peace  and 
dignity  ol  the  commonwealth  of  Kentucky. 
Robt.  B.  Franklin,  Commonwealth's  Attv., 
14th  Cir.  Ct,  Dist. 

Upon  arraignment,  appellant  filed  a  spe- 
cial plea,  producing  a  paper  purporting  to 
be  a  pardon  issued  by  W.  8.  Taylor,  govern- 
or, dated  March  10,  1900,  and  asked  to  be 
discharged  from  custody.  The  court  refused 
to  discharge  the  appellant,  thereby  refusing 
to  recognize  the  paper  purporting  to  be  a 
pardon  as  valid.  AppelWt  then  demurred 
to  the  indictment,  which  was  overruled  by 
the  court,  and  that  action  is  assigned  as 
error.  Appellant,  after  his  special  plea  of 
pardon  and  his  demurrer  were  both  over- 
ruled, pleaded  not  guilty,  and  trial  was  had, 
with  the  result  as  stated. 

The  question  of  the  sufnciannr  ot  the  in- 
dictment, going  to  the  very  foundation  of  the 
prosecution,  should  be  first  considered:  for. 
il  the  objection  be  good,  the  other  questions 
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an  not  neceuttiy  to  a  consideration  of  the 
CMe.  The  ch&r^  laid  in  the  indictment  is 
that  appelant  is  guilty  of  being  Bccessory 
before  the  fact  to  the  wilful  murder  of  Wil- 
liam Goebel.  The  sccuaing  part  i»  that  ap- 
pellant did  conspire  with  Culton  and  others 
named,  and  other  persons  unknown,  and  did 
coimae),  adriee,  encourage,  aid,  and  procure 
Yontsej  and  others  named,  and  others  to 
the  grand  jury  unknown,  unlawfully,  wil- 
fully, feloniously,  and  of  their  malice  afore- 
thought to  kill  and  murder  William  Goebel, 
with  the  further  charge  that  it  was  unknown 
what  person  actually  did  the  killing.  The 
indictment  then  says  these  acts  were  done', 
"lo  ai  aforesaid,  then  and  there  thereunto 
tiy  the  said  CsJeb  Powers,  before  the  fact 
counseled,  advised,  encouraged,  aided,  and 
procured,  did  by  shooting,"  etc.,  kill  Wil- 
liam Goebel. 

Two  objections  are  presented  to  the  in- 
dlctment  and  urged  as  fatal.  One  objection 
is  that  it  is  not  charged  in  terms  that  the 
killing  nan  done  in  pursuance  to  and  in  fur- 
therance of  the  conspiracy  charged  to  have 
been  entered  into.  The  other  objection  is 
that  the  principal  (the  one  who  actually 
fired  the  fatal  shot)  is  not  named,  but  the 
charge  is  that  Voutacy,  etc.,  or  another  per- 
son to  the  grand  jury  unknown,  did  the 
killing.  The  court  is  agreed  that  neither  of 
theae  objections  is  tenable,  and  is  agreed 
that  the  indictment  is  sufflcienL  While 
the  indictment  does  not  contain  the  words 
usually  found,  "in  pursuance  to,  and  in  fur- 
therance of.  the  conspiracy,"  yet  it  does  say 
that  appellant,  Powers,  did  counsel,  en- 
courage, aid,  and  procure  Youtsey,  etc.,  wil- 
fully, feloniously,  and  of  their  malice  afore- 
thought, to  kill  and  murder  William  Ooebel, 
and  then  charges,  "so  as  aforesaid  then  and 
thereunto  by  the  said  Caleb  Powers,  before 
the  fact,  counseled,  advised,  encouraged,  aid- 
ed and  procured,  did,  by  shooting,"  etc.,  kill 
William  Qoebel.  This  charge  is  direct  and 
certain  that  appellant  is  accused  of  counsel- 
ing, aiding,  encouraging,  and  procuring 
Youtsey,  «tc.,  to  commit  a  wilful  murder, 
and  that,  having  been  so  counseled,  advised, 
aided,  and  procured,  they,  or  one  of  tbem 
did  commit  the  murder.  Instead  of  using 
the  words  so  often  iised,"in  pursuanoe  to, and 
in  furtherance  of,"  the  conspiracy,  the  in- 
clictmeDt  charges  how  it  was  done,  so  that 
appellant  would  be  charged  as  accessory  be- 
fore the  fact  if  he  counseled,  aided,  or  pro- 
cured the  murder  to  he  done,  and  the  con- 
spiracy char^  failed  in  the  proof;  that  is, 
OS  to  the  other  than  the  actual  principal. 

As  to  the  other  proposition,  that  the  prin- 
cipal  mnst  he  named  before  the  acceusory 
before  the  fact  cculd  he  convicted,  the  court 
Is  agreed  that  this  point  is  likewise  without 
merit.  This  precise  question  was  presented 
In  the  New  York  court  of  appeals  in  People 
V.  Matktr,  4  Wend.  220,  21  Am.  Dec.  122, 
on  an  appeal  by  the  prosecution.  In  a  very 
exhaustive  opinion,  reviewing  all  the  com- 
mon-law authorities,  the  court  held  the  in- 
dictment good.  Again,  in  the  case  of  United 
State*  T.  Babeoek.  3  Dill.  623,  Fed.  Cas.  No. 
14.487.  the  court  held  such  an  indictment 
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valid.  In  United  State*  t.  Goldberg,  7 
Biss.  176,  Fed.  Cos.  No.  13,223,  the  indict- 
ment charged  a  conspiracy  with  certain 
named  persons,  "and  other  persons,"  the 
word  "unknon'n"  being  omitted,  yet  the 
court  held  the  indictment  good.  In  the  An- 
arohitt  Case  {Spiea  t.  People)  122  III.  1,  12 
N.  E.  865,  17  N,  E.  898,  this  question  was 
again  presented,  and,  after  an  exhaustive 
review  of  all  authoritiee,  the  court  con- 
cluded the  indictment  wa«  valid.  This  last 
case  went  to  the  supreme  court  on  applica- 
tion for  a  writ  of  habeas  corpus,  and  the  in- 
dictment was  held  to  charge  a  crime,  and 
writ  denied.  These  coses  ought  to  settle 
the  question  beyond  controversy.  We  are 
oil  agreed  that  the  indictment  is  suIGcient, 
and  Uie  demurrer  thereto  was  properly  over* 

Counsel  for  appellant  seriously  and  ably 

E resent  the  question  that  the  pardon  issued 
[arch  10,  1000,  bv  W.  S.  Taylor  to  appel- 
lant, is  valid  and  binding  on  the  state,  and 
that  upon  its  production  the  appellant 
should  have  been  discharged.  The  position 
of  counsel  on  that  point  is  that  on  toe  10th 
day  of  March,  1900,  W.  8.  Taylor,  was  de 
facto  governor  of  the  state,  and  so  contin- 
ued until  the  decision  of  the  Supreme  Court 
of  the  United  States  rendered  May  21,  1000 
{Taylor  v.  Beckham,  178  U.  S.  548,  44  L.  ed. 
1 137,  20  Sup.  Ct.  Rep.  800,  1009),  and  that 
until  Taylor  surrendered  the  office,  or  waa 
ousted  after  the  mandate  of  the  suprem* 
court  was  issued,  he  was  a.  de  facto  officer, 
and  his  acts  were  binding.  It  is  said  that 
the  judgment  of  the  circuit  court  and  of 
this  court  was  superseded,  and  that  as  a 
consequence  J.  C.  W.  Beckham  acquired  no 
more  rights  under  the  judgment  in  that  case 
than  before  it  was  rendered ;  that  aa  Tay- 
Iw  had  been  awarded  the  certificate  of  elec- 
tion, and  had  been  inaugurated  as  governor, 
he  held  that  he  was  ousted  by  due  process  of 
law,  or  vacated.  It  is  also  suggested  that 
the  court  will  take  judicial  notice  of  the 
official  public  acts,  as  welt  aa  the  signature 
of  the  chief  executive;  that  the  court  must 
judicially  know  who  is  the  governor  at  any 
given  time.  We  take  it  to  be  well  settled 
that  there  cnnnot  be  two  de  faeto  officers  for 
the  same  office,  to  he  filled  by  only  one  per- 
son, at  the  same  time.  If,  on  March  10, 
1900,  Taylor  was  de  faeto  governor,  then  on 
the  same  day  Beckham  was  not,  and  vie* 
versa.  Counsel  for  appellant  cites  in  sup- 
port of  his  position  the  case  of  State  ra  rei. 
Fairbank*  v.  SnoAomish  County  Super.  Ct. 
[17  Wash,  la,  48  Pac.  742]  of  April  12th. 
and  quotes  aa  follows:  "One  In  possession 
of  an  office  by  virtue  of  a  certillcate  of  elec- 
tion issued  by  the  proper  officer,  and  regu- 
lar upon  its  face,  is  entitled  to  retain  posses- 
sion and  perform  the  duties  of  the  office, 
without  Interference,  until  such  certificate 
is  set  aside  In  some  appropriate  procedure." 
A  case  in  82  Mich.  255,  0  L.  R.  A.  409,  46 
N.  W.  331  {Hallgrcn  v.  Cnmpbelt],  is  also 
cited,  where  the  court  said:  "There  could 
not  be  two  incumbents  of  this  oflice."  The 
case  of  Hamlin  v.  Knuiafer.  IS  Or.  4S6,  15 
Pac.   778,   is    also   cited.     The   court   titer* 
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•aid:  "An  'office'  is  defined  to  be  a  right 
to  exercise  the  public  function  or  cmplojT' 
meat,  and  to  take  the  fees  and  emoliitneiitH, 
belonging  to  it,  and  Chief  Justice  Marshall 
sa;s:  'He  who  performs  the  duties  ol  that 
ofllce  is  an  officer.'  Prom  the  inhereut  na- 
ture of  an  office,  no  leas  than  from  reasons 
of  public  policy,  there  cannot  be  two  per- 
sous  in  poesc^sion  of  an  ofTice  at  the  eame 
time."  The  deQnition  of  Lord  Ellenborough 
in  Rfa  v.  Bedford  Level,  6  East,  368,  is 
cited  by  coun^  to  support  the  contention 
that  Taylor  was  de  facto  governor  March 
10,  1900.  This  definition  is;  "An  ollicer 
de  facto  is  one  who  has  the  reputation  of 
being  the  officer  he  assumes  to  tie,  anJ  yet 
is  not  a  good  officer  in  p«nt  of  law."  The 
definition  of  Judge  Cooley,  in  his  work  on 
Constitutional  Limitations,  is  also  cited. 
It  reads:  "An  officer  dc  facto  is  one  who, 
t^  some  color  of  right,  is  in  possession  of  an 
cmce,  and  for  the  time  being  performs  its 
duties,  with  public  acquiescence  though  hav- 
ing no  right  in  fact."  There  are  many 
other  citations  to  the  same  effect. 

We  do  not  propose  to  take  issue  with  any 
of  the  authorities  cited,  for  they  seem  to  us 
to  staff  the  law  clearly  and  correctly.  The 
question  is  in  the  application.  The  court 
judicially  knows  that  on  the  31st  day  of 
January,  1900,  the  general  assembly,  in  pur- 
suance to  the  power  given  it  under  our  Con- 
stitution, decided  the  contest  over  the  office 
of  governor  in  favor  of  the  contestant,  Wil- 
liam Qoebel.  The  court  knows  judicially 
that  on  that  day  William  Ooebel  was  in- 
augurated as  governor;  that  he  afterwards 
died,  and  J.  C.  W.  Beckham  became,  by  vir- 
tue of  the  law,  he  being  lieutenant  governor, 
the  acting  governor  from  the  3d  day  of  Feb- 
ruary, 1000.  The  court  further  knows  that 
it  was  decided  by  this  court,  and  its  deci- 
sion was  au stained  by  the  Supreme  Court 
of  the  United  States,  that  the  courts  had  no 
jurisdiction  in  the  matter;  that  the  decision 
vi  the  contest  before  the  general  asaenibly 
was  final  and  conclusive,  from  which  there 
was  no  appeal.  While  W,  8.  Taylor  exe- 
cuted a  supersedeas  bond  to  supersede  the 
judgment  of  the  circuit  court  and  of  this 
court,  he  did  not  and  could  not  supersede 
the  judgment  and  decision  of  the  general  as- 
sembly on  the  question  as  to  whether  he  or 
William  Ooebel  had  been  legally  and  duly 
elected  governor  in  November,  1899,  The 
appropriate  procedure  provided  by  law  to 
set  aside  the  certificate  of  election  issued  to 
W.  8.  Taylor  is  a  contest  before  the  general 
assembly,  and  when  the  contest  was  decided 
by  that  body,  and  the  successful  party  took 
the  required  oaths,  he  became  the  governor. 
There  is  no  writ  provided,  nor  is  one  re- 
quired, to  induct  a  successful  contestant 
into  office,  or  remove  an  unsuccessful  one 
from  office.  The  judgment  of  a  motion  in 
the  contest  proceeding  is  self -executing. 
This  Judgment  was  not  appealable,  and 
therefore  could  not  be  suspended,  arrested, 
or  superseded.  Rven  if  the  decision  of  con- 
test had  been  appealable  to  any  tribunal, 
it  is  well  settled  by  authority  that  a  super- 
sedeas or  writ  of  error  will  not  prevent  the 
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successful  party  in  the  contest  from  assmn- 

ing  the  duties  of  the  office.  8(a(«  em  rvL 
Craig  v.  Woodion,  128  Mo.  4S7,  31  8.  W. 
105;  People  ea  rel,  Wagenieil  v.  fftephetMon, 
98  Mich.  218,  67  N.  W.  US;  Jayne  t.  Dror- 
baagh,  63  Iowa,  711,  17  N.  W.  433;  State  e» 
rel.  Matthetft  v.  Chate,  41  Ind.  360;  Elliott, 
App.  Proc  i  392,  and  case  cited. 

Stress  is  laid  by  tlie  adjudicated  eases  on 
the  color  of  right  or  title  t4>  the  o&ce,  and 
not  on  the  claim.  In  tjie  case  of  WiUiama 
V.  Boynton,  147  N.  Y.  42G,  42  N.  K.  184,  th« 
court  of  efipeals  said  of  the  rule  as  to  de 
facio  officers:  "It  applies  for  the  protection 
of  third  ^rsons,  or  ttie  public  who  have  ac- 
quired rights  upon  the  faith  of  an  appear- 
ance of  authority.  ...  It  does  not  »^ 
ply  where  the  official  action  is  challengeJ 
at  the  outset,  and  before  any  person  has 
been  or  can  be  misled  by  it.  .  ,  .  His 
color  of  title  was  wholly  destroyed  by  a  pub- 
lic judicial  decision,  and  he  became  a  mer« 
usurper  and  intruder,  whoee  act  was  chal- 
lenged at  the  moment  it  was  done."  In  th* 
case  of  Oliver  v.  Jertey  City,  63  N.  J.  L.  634, 
44  AU.  709,  cited  by  appellant  as  48  L.  K.  A. 
412,  the  court,  siwaking  of  the  acts  of  a  dc 
facto  officer  saia:  "But  this  legal  protec- 
tion is  not  afforded  where  the  defects  in  the 
title  in  the  otTicer  are  notorious,  and  sucb 
as  to  make  those  relying  on  his  acts  charge- 
able with  such  knowledge.  What,  then, 
may  be  considered  notice  sufficient  to  warn 
third  persons  and  the  public?  The  expira- 
tion of  the  term  of  an  officer,  and  the  ap- 
f ointment  or  election  and  qualification  of 
is  successor,  the  resignation  of  a  public 
officer,  the  abolition  of  the  office  itself  by 
the  act  of  the  legislature,  the  refusal  of  the 
board  or  legislative  body  of  which  the  ofS- 
cer  is  a  member  to  recognlte  him,  or  the 
judgment  of  a  court  against  the  title  of  the 
c^cer  are  such  facts  as  third  persons  and 
the  public  are,  as  a  general  rule,  required 
to  take  notice  of." 

The  decision  of  the  contest  tiy  the  general 
isembly  was  a  judgment  of  the  only  court 
constituted  by  law  to  determine  a  contest 
the  office  of  governor,  Euid  of  that  deci- 
the  appellant  is  presumed  to  hsve  had 
actual  notice,  and  the  public  geTicrslIy  must 
take  notice.  The  color  of  title  that  Taylor 
Jhad  by  reason  of  the  certificate  of  election 
and  his  inauguration  was  wholly  destroyed 
by  ihe  judgment  of  the  general  assembly 
when  the  cont«st  was  decided  against  him, 
and  thereafter,  in  the  language  of  the  eonrt 
of  appeals  of  New  York,  "he  became  a  merft 
usurper  and  intruder,  whose  act  was  chal- 
lenged at  the  moment  it  was  done."  The 
supreme  court  of  Rhode  Island,  in  the  ease 
of  ifur;ihy  v.  ifaie«,  IS  R.  I.  100.  25  Atl. 
977,  said:  "Thus,  it  appears  that  reputation 
and  acquiescence  are  controlling  elements 
in  determining  the  validity  of  official  acts, 
as  those  of  an  officer  de  facto."  Tested  by 
this  rule,  it  is  clear  that  Taylor's  acta  od 
the  lOth  day  of  March.  1900,  were  not  tbos* 
of  a  dt  facto  officer.  His  acts  were  not  ac- 
cepted by  the  lawmaking  branch  of  the  gov- 
ernment. Prior  to  that  day,  and  on  Uiat 
day,  the  senate  had  repeatedly  ratified  and 
confirmed  the  appcdntment  of  various  and 
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h&d  recognized  Beckbatu  as  governor  by  pre- 
BCDting  bills  for  hia  approval  and  signature, 
and  he  had  in  faot  approved  three  of  sucb. 
There  wsa  no  acquiesL-ence  in  the  acta  of 
Taylor  on  the  10th  day  of  March,  1900.  Tba 
rule  that  acts  of  a  dc  facto  officer  are  bind- 
ing on  the  public  and  third  persona  cannot 
apply  where  the  defects  in  tlie  title  of  the 
assumed  officer  are  notorious,  and  the  per- 
sons dealing  with  him  have  notice' ol  the 
facts.  Uechem,  Pub.  Off.  32S,  and  cases 
cited. 

In  thia  case,  the  appellant,  being  secreta- 
ry of  state  when  tbe  couteat  was  decided  by 
the  general  assembly,  must  he  conclusively 
presumed  to  have  had  knowledge  of  the  de- 
fecta  in  the  title  of  Taylor,  or  rather  that 
he  thereafter  hod  no  title  to  the  office.  We 
think  it  clear,  upon  the  plainrat  principles, 
that  where  a  person  htia  Knowledg^  that  one 
who  assumes  to  be  a  public  officer  has,  by 
a  judgment  of  a  competent  tribunal,  been 
adjudged  not  to  have  title  to  the  office,  such 
person  cannot  claim  that  the  acta  of  auch 
intruder  and  usurper  are  thoee  of  a  da  facto 

During  the  proirreu  of  the  trial,  many  ob- 
jections to  the  admission  of  testimony  and 
many  exceptions  to  the  exclusion  of  testi- 
mony were  made.  Likewise  objections  and 
Mcc^ptions  to  instmctione  ^ven  and  refused 
appear  in  the  record,  and,  in  order  to  an  in- 
telligent understanding  of  the  case  and  the 
parts  we  propose  to  discuss  here,  we  deem 
k  short  statement  of  the  material  facts  the 
svidence  tends  to  prove  to  be  necessary. 

These  facta  are  that  William  Goebel  was 
a  member  of  the  senate,  and  was  also  a  con- 
testant for  the  oBice  of  governor  against  W. 
6.  Taylor,  contestee,  the  case  being  heard  be- 
fore a  joint  committee,  as  provided  by  law. 
On  the  morning  of  January  30,  1900,  after 
all  the  testimony  in  the  conteat  case  had 
been  heard,  while  on  hia  way  to  the  session 
of  the  senate,  and  just  in  front  of  the  state 
houae,  the  contestant,  William  Goebel,  was 
■bot  down,  from  which  he  died  in  a  few 
da,y»  thereafter.  The  proof  further  tended 
to  show,  with  reasonable  cleameas,  that  the 
nhot  was  fired  from  a  window  in  the  private 
oflice  of  appellant,  Caleb  Powers,  who  was 
tben  secretary  of  state.  |  It  had  been  agre^ 
that  the  testimony  heard  before  the  com- 
mittee on  ciMitest  for  governor  should  he 
beard  and  used  on  the  trial  of  the  contest 
over  the  office  o(  secretary  of  state  by  C. 
B.  Bill  against  appellant.)  At  the  time  of 
tlis  shooting,  the  window  waa  raised  a  few 
inches,  ana  the  blinds  down.  On  that 
moroing,  juat  prior  to  the  shooting,  appel- 
lant Fowera,  tiM^ether  with  his  brother,  John 
L.  Powera,  W^Ur  Day,  and  P.  W.  Golden, 
had  taken  the  train  for  Louisville.  It  is 
ahown  that  on  January  IS,  1900,  the  militia 
emnpany  of  Frankfort  was  secretly  aasem- 
Med,  the  members  out  of  town  were  brought 
In,  and  board  engaged  for  them  in  the  city 
■Mar  tha  arsenal.  This  company  was  sta- 
tioned at  the  arsenal,  and  given  orders  to  be 
■t  all  times  in  readiness  to  move  on  orders. 
Tb^  were  drilled  dail;  on  up  till  the  SOtb, 
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but  In  secret  inside  the  arsenal.  There  were 
forty-four  men  in  the  company.  It  ia  also 
ahown  that  about  this  time,  probably  ISth, 
a.  meeting  was  held,  in  which  appellant  waa 
an  active  participant,  if  not  the  moving 
spirit,  for  the  purpose  of  arranging  to  bring 
a  large  body  of  armed  men  from  the  east- 
ern section  of  the  atate  to  Prankfort  for  the 
purpose,  as  appellant  himself  states  it,  of 
inUuencing  the  legislative  action  by  their 
presence.  These  men  were,  as  arranged  in 
that  meeting,  to  be  brought  from  Bell,  Har- 
lan, Clay,  Laurel,  Whitley,  Pulaski,  Hock- 
castle,  McLcalfe,  and  other  counties.  They 
were  all  to  be  brought  over  the  Louisville  i 
Nashville  Railroad,  and  it  seems,  as  first 
contemplated,  were  not  to  have  tidcets  or 
passes,  but  were  to  climb  on  the  train  and 
come.  To  arrange  for  these  men,  and  t« 
have  the  requisite  number  come  (there  was 
about  1,500  contemplated),  mesaengers  were 
sent  out  to  the  various  counties,  and  appd- 
lant  provided  these  men  with  money  to 
bring  the  men  to  the  rulrood  atationa.  At 
this  meeting  to  arrange  for  these  men  it  was 
recognized  that  the  undertaking  was  a  seri- 
ous one,  appellant  himself  cautioning  the 
persons  present  to  secrecy,  aa  they  might 
all  be  indicted  for  conspiracy.  To  further 
arrange  for  these  parties  to  come,  the  appel- 
lant. Powers,  sent  telegrama  to  parties  in 
the  eastern  end  of  the  state,  to  meet  him  on 
important  business  at  London,  Kentucky. 
Appellant  had  a  conference  there  with  some 
parties,  and  made  furUier  arrangements 
about  the  men  coming  on  January  25.  There 
WB3  a  third  conference,  at  Barbourville,  rel- 
ative to  the  same  matter,  by  appellant  with 
other  parties,  Charles  Finley,  F.  W,  Golden, 
and  John  L.  Powera  being  present.  It  wa* 
there  determined  that  the  men  should  have 
tickets  and  should  come  aa  passengers.  In 
the  town  of  Barbourville,  ttiere  were  two 
companies  of  militia.  John  L.  Powers  was 
the  captain  of  one  company,  and  J.  F.  Hawn 
the  captain  of  the  other.  While  at  Bar- 
bourville, January  22,  ISOO,  appellant  ad- 
dressed to  Adjt.  Gen.  Collier  a  letter,  aa  ilA- 

My  Dear  Sir: 

There  are  two  ot  the  companies  in  this 
end  of  the  state  that  refuae  to  go  unless 
they  are  called  out  regularly.  The  LondoB 
company,  under  Capt.  E.  Parker,  and  the 
Williamaburg  company,  under  Capt.  Wat- 
kina,  of  Williamsburg,  ore  the  ones.  We 
must  have  these  men  and  guns.  We  are  un- 
dertaking a  serious  matter,  and  win  we 
must.  Send  someone  to  Ltmdon  and  Wil- 
liamsburg with  such  orders  as  will  have 
theae  two  companies  join  us  Wednesday 
night.  Dont  fail.  If  you  will  see  to  it, 
vrire  me  to-morrow.  Golden  ia  improving, 
Capt.  Eawn,  of  one  of  the  companies  here^ 
refuses  to  deliver  up  the  keys  to  the  armory. 
Give  him  such  orders  as  will  give  ua  the 
key.  Wire  me,  and  also  write  me.  We  will 
be  there  Thursday  morning  with  twelve 
hundred  men  or  more.  Arrange  board  and 
lodging.  Very  eincerdy, 

Caleb  Powers. 
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1  aaked  to  give  the  key  to  the  ar- 
mory to  his  lieutenant,  after  he  himself  had 
refused  to  bring  his  military  company  to 
Frankfort  with  the  large  crowd  to  come  on 
the  25th,  Thursday,  and  to  permit  the  mem- 
bers to  bring  their  arms,  ammunition,  uid 
uniform  along.  All  of  this  Capt.  Hawn  bad 
declined  before  tiis  letter  was  written  by 
appellant.     Before  the  large  crowd 

j.  Taylor,  contestee 
e  distributed  to  the 
1  the  train,  and  worn  on  their  coat 
lapela. 

On  the  morning  of  Januaty  25,  1900, 
between  1,000  and  1,200  armed  men  were 
brought  to  Frankfort,  according  to  this  pre- 
arranged plan.  They  fUled  the  regular  paa- 
senger  train,  and  had  ajt  extra  train  follaw- 
ing.  Powers  himself  came  on  one  train  with 
part  of  the  men.  As  part  of  this  large  body, 
there  were  several  companies  of  state  mili- 
tia, with  their  officers,  in  citizens'  clothing, 
but  their  uniform  underneath,  and  witn 
their  arms  and  equipments.  When  this 
large  body  arrived  in  Frankfort,  they  were 
marched  from  the  train  to  the  building 
where  the  adjutant  general  keeps  his  office, 
and  their  guns  were  checked  and  stacked 
in  tbe  odice  of  commissioner  of  agriculture, 
which  is  next  door  to  the  adjutant  general's 
(rfBce.  Checks  had  been  provided!  The 
men  kept  their  pistols  for  the  most  part, 
but  their  guns,  army  rifles,  shotguns,  and 
fluch  like  were  checked.  Tbe  men  were  then 
fed  from  provisions  that  had  been  brought 
from  Louisville.  These  men  were  assembled 
and  speeches  made  to  them,  and  some  reso- 
lutions adopted.  On  the  night  of  the  25th, 
the  same  day  they  cames  a  large  part  of  the 
men  were  sent  home,  hut  about  200,  maybe 
more,  picked  men,  were  kept  and  remained 
la  Frankfort,  witji  general  headquarters  at 
tJie  commissioner  of  agriculture  office,  up 
till  after  the  shooting.  They  slept  in  the 
state  buildings,  and  cooked  and  ate  on  the 
public  grounds.  It  is  shown  that  these 
men,  from  the  26th,  the  day  they  came,  up 
till  the  very  day  of  the  shooting,  were  each 
day  seen  in  crowds  in  front  of  the  capitol 
building,  and  on  the  walks  leading  from  the 
front  gate,  and  on  around  the  buildings. 

On  the  morning  that  William  Goebet  was 
shot,  although  these  men  were  here  in  the 
city,  none  were  to  be  seen  on  the  walks  or 
public  ^unds.  It  is  shown  that  within  a 
short  time  of  the  shooting,  variously  esti- 
mated from  ten  to  thirty  minutes,  the  com- 
pany of  militia  stationed  at  Ule  arsenal 
were  at  the  capitol  grounds,  and  took  pos- 
■ession  thereof,  and  excluded  the  civil  au- 
thorities. It  is  also  shown  that  there  were 
probably  as  many  as  twenty-five  persons  on 
the  first  floor  in  the  executive  building, 
from  whence  the  shot  came,  at  the  moment 
it  waa  fired ;  there  were  several  persons  in 
the  secretary's  public  office,  adjoining  the 
one  from  whence  the  shot  came.  The  gov- 
ernor himself,  W.  8.  Taylor,  who  is  accused 
with  appellant,  was  within  60  feet  of  the 
asnasKin  when  the  shot  was  fired,  and  heard 
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the  shot.  The  capitol  polio«naii,  John  Da- 
vis, who  is  also  accused,  was  in  the  public 
office  of  tbe  secretary  of  state,  and  neard 
the  shot.  Tbe  appointees  of  the  governor, 
Todd,  private  secretary,  and  Stone,  stenog- 
rapher, ti^ether  with  apprantees  of  appel- 
lant in  the  office  of  secretary  of  state,  Da- 
vidson, Hemphill,  and  Mattiiews,  and  the 
colored  porter,  were  also  in  the  adjoining 
room  to  the  private  office.  It  was  also 
proved  that  Youtsey,  who  is  charged  as  one 
of  the  principals,  bought  smokeless  powder 
and  steel  ball  cartridges  of  the  size  and 
caliber  of  the  one  shown  to  have  killed  Wil- 
liam Goebel,  and  that  immediately  after  the 
shooting  Youtsey  ran  down  the  steps  into 
the  basement  oi  the  executive  building, 
through  the  barber  shop  that  was  then 
there,  and  out  and  around  the  building,  and 
into  it  again  from  the  other  side,  very  much 
excited.  The  top  of  the  stairway  down 
which  Youtsey  ran  is  within  a  few  feet  at 
the  door  into  the  private  office  of  appellant. 
It  is  shown  that  appellant  locked  tliat  door 
upon  starting  for  Louisville,  but  that  John 
L.  Powers  had  the  day  before  given  Yout- 
sey a  key,  and  there  were  but  two  known. 
It  also  appears  that,  before  the  30th,  Yout- 
sey had  described  how  Qoebel  could  be  shot 
from  the  private  office  from  the  window, — 
the   identical   plan  afterwards  carried   out. 


Just  before  the  shooting  Youts^  called  and 
stationed  a  body  of  men  in  the  hall  near  the 
door  of  the  private  office,  and  near  the  head 
of  the  stair,  down  to  the  basement,  telling 
them  something  was  going  to  happen.  Be- 
sides all  these  circumstances  proved,  there 
was  direot  evidence  of  two  or  three  admit- 
ted conspirators,  showing  that  a  conspiracy 
was  formed  and  its  objects. 

Without  contradiction,  even  by  appellant 
himself,  it  is  shown  that  he  was  the  lead- 
ing spirit  in  organising  and  bringing  Uiia 
large  body  of  men  to  Frankfort,  and  in  keep- 
ing them  here,  as  he  says,  to  inSuence  the 
legislature  by  their  presence,  and  to  resist 
by  force  of  arms  the  legally  constituted  au- 
thorities in  any  attempt  to  oust  Taylor  or 
himself  from  office.  FrequenUy  before  tha 
shooting  appellant  expressed  himself  as  be- 
ing in  favor  of  war  rather  than  surrender 
the  offices  claimed.  After  the  assaMJoatioD 
appellant  wrote  to  a  friend  in  eastern  Ken- 
tucky, in  substance:  "The  disorganization 
of  the  Democratic  party  is  due  to  me  more 
than  to  any  other  person."  It  is  also  shown 
Uiat  appellant  said  that,  if  necessarv,  he 
would  kill  William  Goebel  to  prevent  him 
being  governor,  and  again  he  said  that  with 
Goe^l  dead  there  was  no  other  person  who 
could  hold  the  Democratic  party  t^^tber. 
Youtsey  was  seen  in  appellant's  private  of- 
fice at  the  window,  with  a  gun,  and  this 
appellant  knew  and  saw,  and  was  in  the 
room  with  Youtsey  alone,  and  had  a  con' 
versation  with  him  on  Friday  or  Saturday 
before  the  killing  on  Tuesday,  yet  this  con- 
versation is  not  detailed  by  appellant,  nor 
is  its  substance  or  subject  stated.  There 
were  many  other  facts  and  droumstaBcci 
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proved  OD  Uie  trial,  M  tendins  to  show  that 
there  was  a  conspiracy  formed  by  appellant 
wiUi  others,  known  and  unknown,  for  the 
purpose  of  preventing  Goebel  being  declared 
governor,  and  to  use  BUcb  force  as  might 
be  deemed  necesBarj'  to  that  end.. 

During  the  trial  the  prosecution  lutro- 
duoed  and  had  sworn  Pat  McDonald,  who 
testified  that  on  Saturday  before  Tuesday, 
January  30th,  when  Goebel  was  shot,  two 
men  came  from  upstairs,  where  the  general 
assembly  wsa  in  session,  and  had  Just  decid- 
ed the  contested  seat  of  Van  Meter  against 
Berry.hy  which  decision  Berry.apolitjpal  ad- 
herent and  supposed frieDdofTayior,hadheen 
unseated,  and  Van  Meter,  a  political  adherent 
and  supposed  friend  of  Ooebel.had  been  given 
the  seat;  and  these  two  men  went  rapidly 
towards  the  front  door  of  the  capitol  build- 
ing, and  one  said:  "Come  on.  Come  on, 
Ix^s ;  get  your  guns;  it  is  time  to  begin 
the  kilGug."  Witness  could  not  name  the«e 
two  men,  nor  did  he  describe  them  so  as  to 
be  identified.  However,  witness  did  say 
th^  went  out  aqd  around  to  the  oflice  of 
the  commissioner  of  agriculture,  where  the 
guns  had  been  checked  on  Thursday  before, 
and  where  was  general  headquarters  of  the 
200  or  more  men  kept  here,  out  of  the 
large  crowd  of  Thursday.  The  opinion  of 
the  court  holds  the  evidence  to  be  incompe- 
tent because  the  parties  were  not  identified, 
nor  was  it  pretended  that  appellant  was 
present  and  heard  the  statement.  We  are 
ut  (pinion  that  the  evidence  was  competent. 
Proof  had  been  introduced  that  tended  to 
show  that  a  part  of  the  plan  of  the  con- 
splrary  was  to  raise  a  disturbance  in  the 
I^slative  hall  over  the  Van  Meter-Barry 
contest,  and  in  the  fight  that  followed  the 
men  left  over  from  Thursday,  who  wore 
Taylor  badges  and  were  to  he  stationeil  in 
the  gallery  and  Ii^by  of  the  legislative  hall, 
were  to  kill  Democratic  members  of  the 
legislature,  so  that  on  a  Joint  vote  Taylor 
could  be  declared  the  governor  in  the  con- 
test proceeding.  We  have  said  above  there 
were  some  200  men  retained  here  from 
Thursday,  and  there  was  proof  tending  to 
show  that  tbia  was  a  part  of  the  plan  and 
purpose  of  keeping  them.  Their  headquar- 
ters were  in  the  very  room  where  these 
two  men,  whom  McDonald  heard  and  saw, 
went.  Their  guns  were  deposited  there. 
The  very  matter  had  come  up  about  which 
the  disturbance  was  to  be  raised,  and  the 
result  had  been  adverse  to  Taylor.  These 
men  are  shown  by  McDonald  not  to  have 
been  citizeus  of  Frankfort,  for  he  lived 
here.  We  think  it  was  sufficiently  shown 
that  these  men  belonged  to  the  large  num- 
ber kept  here,  and  this  testimony  also  tend- 
ed to  corroborate  the  other  testimony  of 
the  conspiracy  and  of  tbr  plan  to  kill  mem- 
bera  of  tjie  legislature.  The  time,  the  place, 
the  drcumstsnces.  and  the  fact  that  th^ 
proposed  then  to  do  the  thing  that  was  con- 
templated, and  they  went  to  headquarters. 
so  to  speak,  for  their  guns,  we  think  KufG- 
ciently  show  that  these  two  were  acting  in 
eonjunction  with  others  who  are  shown  to 
have  known  of,  and  were  detailed  to  execute, 
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the  plan  of  assassination  in  the  legislative 
halt,  to  permit  the  proof  to  go  to  the  jury. 
We  agree  with  the  court  that  tbis  was  im- 
portant testimony,  and    we    think    it  was 


pr^erly  admitted. 

l^e  appellant  ofTered  to  read  to  the  Jury 
what  purported  to  be  the  resolutions  adopt- 


ed at  the  meeting  in  front  of  the  capitol  o 
January  25th,  by  the  large  body  of  men, 
and  the  court  refused  to  permit  It  to  be 
read  as  evidence  for  any  purpose,  and  the 
majority  opinion  holds  this  to  be  error.  We 
cannot  assent  to  this  proposition.  We  do 
not  think  these  resolutions  were  com]>etent 
evidence  for  any  purpose.  There  was  no 
attempt  on  the  part  of  the  prosecutiiH)  to 
prove  any  action  on  the  part  of  the  body 
assentbled.  nor  of  anything  said  by  any 
speaker  that  addressed  the  body.  IndeeJ, 
it  was  not  proved  by  the  prosecution  that 
a  meeting  was  held  at  all,  except  as  au 
incident  to  fix  a  time  and  place  of  a  cer- 
tain conversation  had  between  two  persons, 
Noaks  and  John  L.  Powers.  Noaks  details 
the  conversation  this  way:  "While  I  waa 
leaning  against  the  pillar,  John  L.  Powers 
came  to  me,  and  tapped  me  on  the  shoul- 
der, and  said,  'Bob,  keep  dose  into  the 
building;'  and  I  said,  'What  is  the  matter!' 
and  he  said,  'Some  of  our  men  are  upstairs, 
and  when  Goebel  and  same  of  the  rest  of 
them  fellows  come  in  there  we  L-.ve  going  to 
do  the  work  for  them.' "  The  witness  said 
the  conversation  took  place  in  front  of  the 
capitol  building,  while  the  meeting  was  go- 
ing on.  The  witness  did  not  attempt  to 
detail  anything  that  was  done  at  the  meet' 
ing.  On  the  contrary,  the  witness  gave  this 
as  a  private  conversation  between  himself 
and  John  L.  Powers,  an  alleged  co-conspira- 
tor with  appellant.  We  do  not  understand 
upon  what  principle  of  law  or  rule  of  evi- 
dence that  this  would  entitle  appellant  to 
prove  what  the  public  meeting  did,  nor  what 
any  one  of  the  thousand  persons  engaged 
theran  said  or  did.  Appellant  was  entitled 
to  the  whole  of  the  convcrsirtion  between 
Nooks  and  John  L.  Powers,  and  this  the 
court  permitted;  hut  the  rule  would  not  ex- 
tend to  Ihe  admission  of  what  was  or  may 
have  been  said  in  private  conversation  by 
others  there  present  while  the  meeting  was 
in  progress.  We  do  not  understand  that 
the  statements  of  John  L.  Powers,  su;ira, 
were  admitted  because  of  the  time  and  place 
they  were  spoken,  but  because  it  had  been 
shown  aliunde  that  John  L.  Powers  acted 
with  appellant  in  bringing  the  large  crowd 
to  Frankfort,  and  knew  and  understood  the 
full  object  in  thus  bringing  them.  Indeed, 
John  L.  Powers  at  that  time  is  shown  to 
have  had  his  military  company  here,  with 
tbeir  uniforms,  arms,  and  equipments,  and 
was  a  leader  in  command,  and,  it  uii(;ht 
be  said,  spoke  as  one  with  authority.  This 
evidence  would  have  been  admissible  if 
spoken  at  any  other  time  and  place,  and  be- 
cause Powers  spoke  to  Noaks  the  words  of 
cautinn  or  warning  to  be  on  the  alert  at 
the  time  the  meeting  was  in  progress  did 
not  and  could  not  render  admissible  evi- 
dence of  the  public  proceedings  of  the  mee^ 
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ing,  as  neither  waa  a  part  of  the  other,  nor 
explaoBtoiy  thereof,  and,  in  fact,  had  do 
connection  the  one  with  the  other,  save  that 
of  time  and  place.  There  waa  proof  also 
of  BtatementB  made  by  more  persona  in  thr 
crowd,  but  the  whole  of  these  declaration: 
was  admitted,  and  such  proof  did  not  war 
rant  evidence  of  other  statements  made  at 
ft  different  time,  even  hj  the  sajne  parties 
Mid  at  the  same  place. 

There  is  a  yet  stronger  reason  why  thii 
testimonv  was  propeny  excluded.  Thi 
whole  testimony  tends  to  show  that  the 
plans  and  purposes,  as  well  as  tht  fact,  of 
their  coming,  waa  kept  secret  from  the  pub- 
lie.  Cipher  telegrams  were  sent,  and  mea- 
aagea  were  signed  by  initial  instead  of  the 
full  name,  and  such  like  acts,  to  keep  the 
matter  secret.  Secrec;;  was  enjoined  by  ap- 
pellant on  all.  "It  waa  a  serious  business 
tbey  were  undertaking,"  to  use  an  expres- 
sion of  appellant;  and  no  rule  of  evidence 
would  permit  tUia  armed  body  to  prove  for 
themselves,  to  establish  their  innocence,  the 
tact  that  they  held  a  public  meeting  on  the 
eapitol  steps,  and  there  passed  resolutions 
declaring  their  peaceful  mission  and  inten- 
tions, when,  at  the  same  time,  they  bad 
arms  and  ammunition  ready  at  hand  in 
abundance,  as  well  as  smaller  arms  on  their 
person.  The  law  will  not  permit  such  proof 
as  a  person's  own  declarations  of  innocence 
t«  (how  that  he  is  not  guilty.  Would  any 
person  suppose  that  this  body  of  men  would 
have  assembled  on  the  eapitol  steps,  and  by 
resolution  have  declared  their  purpone  to 
be  that  of  terrorizing  and  intimidating  the 
members  of  the  general  assembly,  "or,"  if 
noeessary,  to  use  Powers'  words,  "kill  Goe- 
bel  to  ptevent  hira  being  goveraorl"  We 
say,  if  this  was  their  purpose,  would  any 
person  e."tpect  them  to  publicly  so  declare 
bj  resolution!  If  their  purpose  was  a 
peaceable  one,  as  the  resolutions  must  of 
necessity  declare,  to  be  of  benefit  to  appel- 
lant, why  were  all  these  warlike  prepara- 
tions made?  Wliy  these  arms,  ammunition, 
and  soldier  equipments  brought?  We  think 
this  testimony  properly  excluded. 

It  is  also  maintained  that  instruction  12 
asked  by  appellant  should  have  been  given, 
to  the  effect  that  the  evidence  of  A.  R.  Heed, 
J.  B.  Watkins,  Zepakeal  Seats,  and  N.  C. 
Hazlewood  could  only  be  considered  by  the 
jury  for  the  purpose  of  discrediting  the  wit- 
ness Sparks,  and  not  aa  substantive  leati- 
mony  against  appellant.  It  is  held  by  four 
members  of  the  court  that  this  testimony 
might  have  been  considered  as  substantive 
evidence  on  the  merits  of  the  case  if  it 
had  been  given  in  chief,  as  there  was  tes- 
timony tending  to  show  that  Sparks  was 
one  of  the  conspirators,  and,  if  this  was 
true,  his  declarations  were  coinpetent 
against  appellant.  It  was  on  this  ground 
the  court  below  refused  to  give  the  instruc- 
tion; but  it  is  said  that,  although  this  tes- 
timony would  have  been  competent  on  the 
merits  If  admitted  in  chief,  it  could  only 
be  considered  for  the  purpose  of  discredit- 
ing Sparks,  as  it  was  not  introducctl  in 
chief,  but  aa  a  part  of  the  state's  rebuttal 
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testimony.  Thera  might  be  force  in  this 
position,  if  it  appeared  that  appellant  was 
in  any  wise  prejudiced  by  the  failure  of 
the  state  to  introduce  this  testimmy  at  the 
proper  point ;  but  where  he  was  not  misled, 
and  has  had  full  opportunity  to  introduce 
all  the  testimony  m  the  subject  that  he  de- 
sired, there  seems  little  force  in  the  objec- 
tion. Ihe  trial  court  has  a  discretion  to 
admit  evidence  in  rebuttal  which  should 
have  been  admitted  in  chief,  whm,  under 
the  circumstances,  it  may  appear  right  to 
do  BO,  especially  in  a  case  involving  a  great 
multitude  of  facts  like  this;  and  this  court 
never  interferee  with  the  exercise  of  a  dis- 
cretion of  this  character,  unless  palpab^ 
abused.  The  trial  court  did,  however,  give 
the  jury  instruction  0,  which  la  as  follows: 
"If  the  jury  believe  from  the  eridence  be- 
yond a  reasonable  doubt  that  a  conspiracy 
formed  between  the  defendant  and  W. 
Culton,  F.  W.  Golden,  Green  Golden. 
John  L.  Powers,  John  Davis,  Charles  Fin- 
ley,  W.  S.  Taylor,  Henry  Youtsey,  James 
Howard,  Berry  Howard,  Harlan  Whitaker, 
Richard  Combs,  or  either"  or  any  of  them, 
or  with  others  to  tJie  jury  unknown  acting 
in  concert  with  them,  or  either  <^  them,  to 
kill  William  Goebel,  then,  after  the  forma- 
tion of  said  conspiracy,  if  any,  every  act  and 
declaration  of  each  of  the  conspirators,  done 

1  furtherance  of  the  common  design, 
before  the  consummation  thereof,  became 
the  act  or  declaration  of  all  engaged  in  the 
conspiracy."  Under  this  instrucljon,  no 
statement  of  Sparks  could  be  considered  by 
the  jury,  unless  he  waa  one  ot  the  conspira- 
tors, and  not  then,  unless  it  was  made  in 
furtherance    of    the   common  deeign.     This 

e  favorable  to  the  acciised  than 
the  rule  usually  laid  down  by  the  authori- 
"When  the  fact  of  a  conspiracy  has 
proved  or  established  by  reasonable  in- 
ference, the  acta  and  declarations  of  one 
conspirator  in  furtherance  of,  or  made  with 
reference  to,  the  common  design,  are  admis- 
sible in  evidence  against  his  associates."  B 
Am.  &.  Eng.  Enc.   Law,  2d  ed.  p.  86n.     In 

I  to  the  above,  a  large  number  of 
collected.  Under  the  instructions 
of  the  court  as  given,  the  testimony  as  to 
the  declarations  of  Sparks  could  not  be  con- 
dered  by  the  jurj  at  all,  unless  it  was 
shown  beyond  a  reasonable  doubt  that 
Sparks  was  one  of  the  conspirators,  and  the 
statements  were  made  in  furtherance  of  the 
conspiracy.  We  are  therefore  unable  to  see 
that  the  appellant  has  any  ground  of  com- 
plaint in  this  matter. 

It  ia  also  maintained  that  the  court  erred 

giving  to  the  jury  instructions  4,  7,  and 

but  it  is  difficult  to  perceive  how  either 

of  these  instructions  furnishes  any  ground 

for  a  reversal  of  the  judgment. 

First.  As  to  instruction  No-  4:  The  idea 
the  court  aimed  to  present  to  the  jury  by 
this  instruction  was  that  if  appellant  con- 
spired with  others  to  bring  a  number  of 
armed  men  to  Frankfort  for  the  purpose  of 
intimidating  the  legislature  in  its  action  oo 
the  contest  before  it.  and  in  pursuance  of 
said  conspiracy  advised  the  killing  of  mem- 
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l>M*  of  the  l^sUture,  Mid  Goebel  was 
killed  bj  thoM  in  conspiracy  oi  acting  with 
than,  in  pursuance  of  said  advice,  appel- 
lant was  etiilt;  of  murder.  If  the  phrose- 
clogj  at  the  instructioD  i*  changed  as  in- 
dicated in  the  opinion,  it  would  read  as 
follows:  "(4)  If  the  jury  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
the  defendant,  Caleb  Powers,  conspired  with 
.  .  .  or  either  or  any  of  them,  or  other 
fteraon  or  perBons  unknown  to  the  jury,  act- 
ing with  them,  to  bring-  a  number  of  armed 
men  to  Frankfort  for  the  purpose  of  doing 
■u  unlawful  or  criminal  act,  and  in  pursu- 
ance of  such  conspiracy  defendant  did  ad- 
vise, counsel,  or  encourage  the  killing  of 
members  of  the  legislature,  and  that  said 
William  Goebel  was  a  member  of  the  legis- 
lature, and  was  killed  in  pursuance  of  such 
advice,  counsel,  or  encouragement,  and  that 
said  killing  was  induced  or  brought  about 
thereby,  then  the  defendant  is  guilty  of 
murder,  whether  the  person  who  perpetrated 
the  act  which  resultwl  in  the  death  of  Wil- 
liam Cioebel  be  identified  or  not,  and  it  does 
not  matter  what  change,  if  any,  was  mode 
b^  the  conspirators  as  to  their  original  de- 
sign, or  the  manner  of  accomplishing  ths 
unlawful  purpose  of  the  conspiracy."  If 
the  inati'uction  is  put  in  this  shape,  the 
sense  will  be  in  no  wise  mat«rlally  differ- 
ent front  that  given  by  the  court  below  and 
3uoted  in  the  majority  opinion.  It  un- 
oiibtedly  expresses  a  sound  principle  of 
law;  for  if  appellant,  and  those  acting  in 
concert  with  him,  brought  the  armed  men 
to  Frankfort  for  an  unlawful  and  criminal 
purpose,  and  he,  in  furtherance  of  the  con- 
epiracy,  advised  the  killing  by  them  of  the 
members  of  the  legislature,  and  thus  brought 
about  the  killing  of  Goebel,  he  was  certain- 
ly guilty  of  murder,  although  a  change  was 
made  in  the  plan  or  the  manner  of  execut- 
ing it.  We  are  unable  to  see  that  there  was 
any  error  in  this  matter.  The  words,  "un- 
lawful act,"  are  defined  in  instruction  No. 
7,  which  will  next  be  considered. 

Second.  As  to  instruction  No.  7:  In  1 
Roberaon,  Ky.  Crim.  Law,  i  100,  the  author, 
illustrating  the  rule  that  "a  conspiracy  to 
commit  a  crime  may  be  consummated,  and 
the  conspirators  become  guilty  thereof,  al- 
though the  plan  is  not  executed  in  exact 
accordance  with  the  original  conception," 
well  states  the  result  of  the  authorities  as 
foliowa:  "So,  If  aevcral  persons  conspire  to 
invade  a  man's  household,  and  go  there 
armed  with  deadly  weapons,  for  the  pur- 
pose of  attackinfr  and  benting  him,  and  in 
furtherance  of  tbis  common  design  one  of 
them  gels  into  a  difScuUy  with  him  and 
kills  him,  the  others  beiiifr  present  or  near 
■t  hand,  the  latter  are  guilty  of  murder, 
although  they  did  not  intend  to  kill.  Where 

Crsons  combine  together  for  a  general  un- 
wfnl  purpose,  as  'to  resist  all  opposers  in 
the  commission  of  a  breach  of  the  peace,' 
and  for  that  purpose  assemble  together  and 
arm  themselvea,  thus  intending  to  resist  the 
lawfully  constituted  authorities  of  the  coun- 
try, ihej  are  all  answerable  for  anything 
done  in  the  uecution  of  it,  and  it  is  no  de- 
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fense  that  the  parties  had  no  wsll'deflned 

or  particular  mischief  in  view  as  the  result 
of  their  combination.  If  persons  illegally 
concur  in  doing  an  act,  they  are  guilty  of 
a  conspiracy,  although  they  were  nut  previ- 
ously acquainted  with  each  other.  Aud  the 
time  when  one  entered  into  a  conspiracy 
does  not  make  any  difference  aa  to  his  re- 
sponsibility  for  acts  done  to  carry  out  the 
common  purpose,  the  rule  being  that  those 
who  jmn  in  a  conspiracy  previously  formed, 
and  assist  in  its  execution,  become  a  party 
to  all  acts  done  by  other  parties,  before  or 
afterwards,  in  furtherance  of  the  original 
design.  The  addition  of  new  parties,  sub- 
sequent to  the  formation  of  the  conspiracy, 
does  not  destroy  its  identity,  but  it  con- 
tinues as  the  same  conspiracy."  In  I'eden 
V.  Slate,  61  Miss.  268,  several  persons  con- 
spired to  take  the  deceased  from  his  house 
and  whip  him.  In  executing  this  purpose, 
one  of  them  struck  him  a  fatal  blow  with  a 
spade,  from  which  he  died.  All  were  held 
guilty  of  murder,  whether  they  entertained 
a  purpose  to  kill  him  or  not.  The  same 
rule  was  announced  in  Blate  v.  Bkelledy,  S 
Iowa,  478;  MilUr  v.  State,  2S  Wis.  384; 
and  Williami  v.  Btate,  81  Ala.  1,  60  Am. 
Rep,  133,  1  So.  179.  In  1  Hale,  P.  C.  441, 
the  law  ia  thus  stated:  "If  divers  persons 
come  in  one  company  to  do  an  unlawful 
thing,  as  to  kill,  rob,  or  beat  a  man,  or  to  ' 
commit  a  riot,  or  to  do  any  other  trespass, 
and  one  of  them  in  doing  thereof  kill  a  man, 
this  shall  be  adjudged  murder  in  them  all 
that  are  present  of  that  party,  abetting  him 
and  consenting  to  the  act,  or  ready  to  aid 
him,  although  they  did  but  loc*  on."  The 
same  principle  applies  to  those  who  set  on 
foot  and  procure  the  unlawful  undertaking, 
though  absent  from  the  scene  when  the  deed 
is  done.  Svie»  v.  People,  122  III.  1.  12  N. 
E.  8G5,  IT  N.  E.  ses,  and  note.  Thus,  in 
Brennan  v.  People,  15  111.  G12,  several  per- 
sons were  indicted  for  murder.  Instruc- 
tions were  asked  to  the  effect  that  the  jury 
should  acquit  certain  of  the  prisoners  un- 
less they  actually  participated  in  the  kill- 
ing of  the  deceased,  or  the  killing  was  done 
pursuant  to  a  common  design  U>  lake  his 
life  on  the  part  of  the  prisoners  and  those 
doing  the  act.  The  court  said:  "Such  is 
not  the  law.  The  prisoners  may  be  guilty 
of  murder,  although  they  neither  tod(  part 
in  the  killing,  nor  assented  to  any  arrange- 
ment having  for  its  object  the  death  of 
Story.  It  is  sufficient  that  th^  combined 
with  those  committing  the  deed  to  do  an 
unlawful  act,  such  as  to  beat  or  rob  Stoiy, 
and  that  he  was  killed  in  the  attempt  to 
execute  the  common  purpose.  If  several 
persons  conspire  to  do  an  unlawful  act,  and 
death  happens  in  the  prosecution  of  the 
common  object,  all  are  alike  guilty  of  the 
homicide."  The  rule  is  thus  clearly  stated 
in  6  Am.  A  Enff.  Knc.  I^w,  2d  ed.  p.  870: 
"When  individuals  associate  themselves  in 
an  unlanfiit  enterprise,  any  act  done  in 
purFiuance  of  the  conspiracy  by  one  of  the 
conspirators  is.  in  legal  contemplation,  the 
act  of  all."  And  in  a  note  this  is  added: 
"It  is  immaterial,  as  affectjng  the  question 
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of  coequal  respmiBibility  on  the  part  of 
spiratorB  for  the  acta  of  each  other,  that 
one  or  more  were  not  actually  preaent  at 
the  conBiimmation  of  the  preconcerted  de- 
sign." At  CMumon  law,  it  the  object  of  the 
conspiracy  be  the  commisBion  of  a  felony, 
and  a  homicide  is  c<Hnmitted  in  carrying  its 
design  into  execution,  the  killing  ib  murder; 
■Ad  the  authorilles  concur  that  if  the  im- 
lawful  Bet  designed  is  dangerous,  and  prob- 
ably requiring  the  use  oi  force  or  violence, 
which  may  reault  in  the  takji^  of  life,  all 
the  ccospiratora  are  criminal^  liable  for 
whatever  any  of  them  may  do  in  further- 
ance of  the  common  design,  whether  they 
are  present  or  not.  1  Bishop,  New  Crim. 
Law,  a  e33a,  636;  Lamb  v.  teople,  90  111. 
73;  United  Statet  y.  Lanoaater,  10  L.  R.  A. 
333,  44  Fed.  SBQ;  Boyd  v.  United  States, 
142  U.  S.  460,  30  L.  ad.  1077,  12  Sup.  Ct. 
Rep.  2H2;  Untied  States  v.  iioss,  1  Gall. 
824,  I'ed,  Cas.  No.  lB,19fl;  Peopie  v.  Brown, 

60  Cal.   361;    i£eeves  v.   Territarv    (Okla.) 

61  Fac.  S23. 

Section  1241a,  Ky.  Stat,  contains,  among 
others,  the  following  provision:  "{1)  If  any 
two  or  more  persons  shall  confederate  or 
band  themBetvea  together  for  the  purpose  of 
intimidating,  alarming,  disturbing,  or  in- 
juring any  person  or  persona,  .  .  .  tley 
or  either  of  them  shall  be  deemed  guilty  of 
'  a  felony,  and  upon  conviction  shall  be  coo- 
fined  in  the  penitentiary  not  less  than  one 
nor  more  than  five  years.'  It  will  thug  be 
seen  that  it  is  made  a  felony  for  two  or 
more  persons  to  confederate  Uieniselvcs  to- 
gether for  the  purpose  of  intimidatiD^  or 
alarming  another.  Following  the  authori- 
ties we  have  cited  and  the  foregoing  statute, 
the  court  gave  the  jury  instruction  No.  7, 
in  those   words:    "The   court   instructs   the 

ery  that  if  they  believe  from  the  evidence, 
yond  a  reaeonable  doubt,  that  the  defend- 
ant, Caleb  Powers,  conspired  with  W.  H. 
CuKon,  I'.  W.  Golden,  Green  Golden,  John 
L.  Powers,  John  Davis,  Charles  Finley,  W. 
S.  Taylor,  Henry  Youts^.  James  Howard, 
Berry  Howard,  Harlan  whitaker,  Richard 
Combs,  or  any  one  or  more  of  them,  or  with 
some  otheV  person  or  persons  unknown  to 
the  jury,  acting  with  them  or  eitlier  of 
them,  to  do  some  unlawful  act,  and  that  In 
pursuance  of  such  conspiracy,  or  in  further- 
ance thereof,  the  said  Henry  Youts^,  James 
Howard,  Berry  Howard,  Harlan  Whitaker, 
Richard  Combs,  or  some  one  of  them,  or 
some  other  person  unknown  to  the  jury,  act- 
ing with  them,  or  with  those  who  conspired 
with  the  defendant,  if  any  such  conspiracy 
there  was,  to  do  the  unlawful  act.  did  shoot 
and  kill  William  Goebel,  the  defendant  Is 
Fuilty,  although  the  jury  may  believe  from 
ttie  evidence  tnat  the  origin^  purpose  was 
not  to  procure  or  bring  wjout  the  death  of 
William  Ooebel,  but  waa  for  aome  other  un- 
lawful and  criminal  purpose.  The  words 
'unlawful  act,'  as  used  in  this  instruction, 
mean  some  act  to  alarm,  to  excite  terror,  or 
the  infliction  of  bodily  harm."  Not  a  few 
authorities  hold  that  if  the  conspiracy  in- 
volvcB  the  commiasion  of  a  felony,  and  a 
hoinidds  is  committed  by  any  of  the  con- 
apiratora  collaterally  to  the  main  design, 
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did  not  so  instruct  the  Jury,  but  that  by 
the  instruction  quoted  above  they  were 
plainly  told  that  the  homicide  muat  have 
been  committed  in  pursuance  of  the  con- 
spiracy or  in  furtherance  of  it.  ITic  instruc- 
tion was  intended  to  present  to  the  jur^ 
this  phase  of  the  case  shown  by  the  evi- 
dence: While  the  legislature  had  before  it 
the  election  contest,  appellant  and  a  num- 
ber of  others  entered  into  a  conspiracy  to 
bring  to  Frankfort  a  targe  body  of  armed 
men,  aome  of  them  feudists,  and  others 
knoivn  for  their  dangerous  character,  for 
the  purpose  of  intimidating  tlie  legislature 
in  the  discharge  of  its  official  duties,  and 
pursuant  to  this  conspiracy  they  got  to- 
gether about  1,000  men,  and  brought  them 
to  Frankfort.  This  body  reached  Frankfort 
on  January  25th.  Moat  of  them  were  sent 
home  that  evening,  but  about  200  picked 
men  were  retained,  and  were  still  at  Frank- 
fort, armed,  collected  about  the  state  house, 
and  crowding  the  lobbies  from  day  to  day, 
until  the  deceased  was  killed,  on  January 
30th.  On  January  25,  a  number  of  thtse 
men  undertook  to  force  their  way  into  the 
hall  of  the  house  of  representatives,  and  a 
catastrophe  was  then  narrowly  averted  by 
the  prudence  of  the  speaker.  A  conspiracy 
of  such  a  character  was  of  necessity  dan- 
gerous to  life,  and  aubversive  of  the  founda- 
tions of  the  state  government.  Ko  one  real- 
ized the  gravity  of  the  undertaking  bctler 
than  appellant,  for,  In  his  letter  written 
while  getting  his  men  tc^ether,  he  said,  as 
quoted  above:  "We  mufit  have  these  men 
and  guns.  We  are  undertaking  a  serious 
matter,  and  win  we  must."  His  friend,  the 
banker,  John  A.  Black,  says:  "He  naid  he 
wanted  an  armed  mob,  .  .  .  and  that 
it  would  likely  have  an  influence  over  the 
legislature."  As  we  understand  the  court, 
the  instruction  is  held  erroneous  for  the  res. 
that  it  does  not  submit  to  the  jury  the 
ition  whether  the  homicide  was  the  nat- 
ural result  of  the  cooapiracr,  or  such  a 
thing  aa  might  be  ordinarily  expected  to 
happen.  It  is  not  necessary  that  the  death 
of  the  deceased  should  have  been  contem- 
plated as  the  probable  result  of  the  con- 
liracy.  If  the  conspiracy  was  such  that 
e  conspirators  must  naturally  have  con- 
templated that  it  would  result  in  violence, 
or  that  the  infliction  of  personal  harm  upon 
others  might  reaionably  be  antidpatad  in 
its  execution,  then  all  are  responsible  for 
the  homicide.  On  the  facta  of  tha  ease,  it 
would  have  been  both  idle  and  improper  to 
have  submitted  to  the  jury  whether  the 
death  of  the  deceased  was  a  reault  reason- 
ably to  be  anticipated  by  those  entering  the 
conspiracy;  for  the  character  of  the  con- 
spiracy was  such  as  necessarily  involved  s 
show  of  force,  and   deeds  of  violence  were 

flainly  within  its  probable  con  sequences, 
t  ia  wholly  immaterial  whether  the  death 
of  the  deceased  was  anticipated,  or  the 
death  of  any  other  person  in  particular. 
Such  a  crime  against  good  government  can- 
not be  tolerated  among  a  Inir  Ini  tun  Pffl*. 
and  those   who  undertake  to  stop  ttie  9ir41- 
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1M17  proceoBCB  of  the  Uw  bj  intimidation 
and  force  must  be  held  reapomible  for  all 
the  coniiequeitceB  of  what  is  done  in  further- 
ance of  the  design.  The  court  might  prop- 
erly have  instructed  the  jury,  in  plain 
words,  that  if  there  waa  a  conapirBcy  to 
bring  «  band  of  armed  men  to  Frankfort 
for  the  purpose  of  intimidating  the  legiela- 
ture  in  the  dischaxge  of  its  olGciaJ  duties, 
and  the  men  were  so  brought  to  Frankfort, 
and  the  decea:<ed  waa  killed  in  furtherance 
of  this  conspiracy,  or  in  pursuance  of  It, 
by  anyone  of  these  men  or  of  those  in  the 
conspiracy,  appellant,  if  a  party  to  the  con- 


lant  than  the  one  indicated;  for  thi 
tbat  it  etatee  to  the  jury  the  general  rule 
of  law,  without  directing  their  attention  to 
tbe  particular  facte  of  the  case.  The  court, 
no  doubt,  put  his  instruction  in  this  form 
for  the  benefit  of  the  appellant,  and  to  con- 
form to  a  line  of  decisions  by  this  court 
eondemning  instructions  giving  prominence 
to  certain  facte.  The  instruction  appears 
to  UB  to  he  not  only  unobjectionable  in  point 
of  law,  but  to  be  more  favorable  to  the  ap- 
pellant than  the  law  required. 

Third.  As  to  instruction  No.  8:  Section 
241  of  tbe  Criminal  Code  of  Practice  pro- 
vides: "A  conviction  cannot  be  had  upon 
the  teetimony  of  an  acconiplice,  unless  cor- 
roborated by  other  evidence  tending  tO'  con- 
nect the  defendant  with  the  commission  of 
the  offen<ie;  and  the  corroboration  is  not 
sufficient  if  it  merely  show  that  the  ofTensc 
was  committed,  and  the  circumstances  there- 
of."  Following  the  words  of  tbe  statute, 
tbe  trial  court  gave  instruction  No.  8,  which 
is  M  follows:  "The  jurj;  cannot  convict  the 
defendant  upon  the  testimony  of  an  accom- 

flice,  unless  such  testimony  be  corroborated 
y  other  evidence  tending  to  connect  the  de- 
fendant with  the  commission  of  the  offense; 
and  the  corroboration  is  not  suRicient  if  it 
merely  shows  that  the  offense  was  commit- 
ted, and  the  circumstances  thereof."  It  is 
roaiatained  that  the  instruction  is  mislead- 
tn(r.  as  there  were  several  accomplices  who 
testified  on  tbe  trial,  and  under  it  the  jury 
may  have  understood  they  were  warranted 
in  convicting  on  the  testimony  of  one  ac- 
nunplice  when  supported  by  another,  and 
that  thus  appellant  might  be  convicted  on 
the  testimony  of  accomplices  without  other 
corroborating  evidence.  The  statute  clearly 
does  not  allow  this :  for  this  would  be  but 
a  conviction  "upon  the  testimony  of  an  ac- 
eomplice."  The  words,  "unless  corroborat- 
ed by  other  evidence,"  clearly  refer  to  other 
evidence  than  the  testimony  of  an  accom- 
plice. The  instruction  is  in  the  words  of 
Uie  statute,  anu  conveys  the  same  meaning, 
although  the  sense  might  have  been  made 
plainer  by  adding  an  "s"  to  the  word  "ac- 
complice," and  omitting  the  word  "an,"  so 
as  to  make  the  clause  read:  "The  jury  can- 
not convict  tbe  defendant  upon  tbe  testimo- 
ny of  accomplices,  unless,"  etc. 

The  testimony  of  the  accomplices  as  to 
tbe  vital  facts  was  corroborated  by  other 
evidence,  and  by  circumstances  established 
beyond  queeUon.  It  is  dearly  shown  that 
S3  L.  R.  A. 


appellant  was  not  only  a  party  to,  but  & 
leading  spirit  in,  the  conspirai?  to  bring  to 
Frankfort  and  keep  here  the  band  of  men, 
supplied  with  arms  and  ammunition.  SuCh 
things  are  not  done  vainly  or  without  a  pur- 
pose. No  jury  of  intelligence  could  believe 
that  such  an  armament  could  be  organized 
and  brought  to  the  seat  of  government  but 
for  the  purpose  of  intimidation.  Whether 
they  migtit  not  also  infer,  from  tbe  fact  that 
so  many  of  the  state  militia  were  brought 
along  dressed  in  citizens'  clothes,  that  the 
purpose  was  to  use  this  militia  as  state 
troops  to  protect  them  from  arrest,  or  to 
hold  their  own  against  the  civil  authorities, 
we  need  not  determine.  In  any  view  of  the 
facta,  the  enterprise  waa  a  felony,  producing 
a  condition  of  anarchy  at  tbe  state  govern- 
ment, and  the  peace  and  good  name  of  th» 
state  require  that  the  majesty  of  the  law 
should  be  upheld  in  euch  a  manner  that  it 
will  not  he  repeated.  It,  of  necessity,  con- 
templated such  a  state  of  things  that  vio- 
lence, if  not  bloodshed,  would  follow  in  Its 
wake,  and,  whore  a  homicide  was  committed 
in  furtherance  of  it,  appellant,  who  was  its 
director,  waa   clearly  guilty   of  murder. 

To  reverse  the  judgment  of  convictitm  on 
the  facts  which  are  either  admitted,  or  so 
clearly  established  as  to  be  beyond  contro- 
versy, is  not  only  to  delay  justice,  but  to 
give  no  force  to  tbe  statute  providing  that 
such  judgments  may  only  be  reversed  when, 
on  the  whole  record,  the  court  is  satinfied 
the  substantial  rights  of  the  accused  have 
been  prejudiced.  We  therefore  dissent  from 
the  opinion  of  the  court. 

PaTnter,  Cb,  J.,  and  HobaoB,  J.,  concur 
n  this  dissent. 

A  petition  for  modification  having  been 
filed,  Dn  ReUe,  J.,  op  June  22,  1001, 
handed  down  the  following  response: 

The  court  is  of  opinion  that  the  defense 
should  have  been  permitted  to  contradict 
tbe  witness  Sinclair's  denial  of  a  conversa- 
asked  for  on  cross-examination  which 
tended,  if  true,  to  show  that  his  testimony 
had  been  purchased.  The  majority  are  also 
of  opinion  that  a  witnees  may  be  permitted 
to  explain  what  he  meant  by  spoken  words, 
but  not  what  he  meant  by  written  words, 
unless  ambiguity  exists  as  to  their  meaning, 
and,  further,  that  the  rulings  of  the  trial 
court  as  to  the  admissibility  of  explanations 
of  written  words  were  correct.  To  the  ex- 
ent  indicated,  the  opinion  is  extended,  and 
the  petition  is  overruled. 


W.  E.  FITE. 


NoTB. — For  alimony  as  debt  provable  under 
ate  intolvenc;  law,  ace  tbe  earlEer  case  In  this 
Ties  of  Noyes  v.  Hubbard   <Vt.)    IS  L.   B,  A. 


Ebhtucet  Oodbt  of  Afpbau. 
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iBBtaliHenta  of  ■■lmoi>7i  where  the  ataCe 
law  makes  the  bneband  an  ordinary  debtor 
ander  Buch  Jndsment  for  >  filed  Bum  of  monej 
that  bis  estate  [a  liable  for  In  the  «me  man- 
ner that  It  would  be  lor  a.  debt  due  upon  an; 
COD  tract. 

(February  28,  1W1-) 

APPEAL  bj  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  BracJtea  Countj 
dischargiing  a  rule  ag&inet  defendant  to  ahow 
cause  way  he  should  not  be  punished  for  con- 
tempt for  failing  bo  oomplf  with  the  proTi- 
aioDB  of  a  judgment  against  him  for.alimoiiy. 

The  facts  are  stated  in  the  opinion. 

Mexsra,  Georga  DoniphKn  and  A.  £. 
Will  BOB  for  appellant. 

Mr.  F,  T.  Fo«,  for  appeliee! 

This  debt,  not  being  found  or  mentioned 
in  any  one  of  the  four  exceptions  found  in 
the  bankruptcy  act,  ia  a  prorahle  debt,  and 
oonaequently  the  bankrupt  is  released  from 
it.  In  any  event  it  is  either  a  piovable  debt 
because  not  speciQed  in  the  exceptions,  or 
he  is  released  by  his  discbarge  because  this 
debt  is  not  excepted  by  the  law. 

Re  Cluimbers,  98  Fed.  865,  Z  N.  B.  N.  Rep. 
864;  Tyler  v.  Tyler,  99  Ky.  82,  34  S.  W. 
89S;  ffc  Noieell,  99  Fed.  931;  Be  Fun  Ordm, 
1)0  Fed.  86,  1  N.  B.  N.  478. 

The  judgment  eataUishes  the  Indebted- 
ness, and  becomes  the  ervidence  of  the  debt 
it  oreateo. 

Black  V.  McClelUtnd,  12  Nat.  Bankr.  Reg. 
481,  Fed.  Cas.  No.  1,462;  Zimmer  v.  Schlee- 
hauf,  IIS  Mass.  62;  Crouch  y.  Oridley,  6 
Hill,  250;  yichols  t.  Diatler,  31  N.  J.  L.  473, 
80  Am.  Dec.  219. 

GnSy,  J.,  delivered  the  opinion  of  the 

^t  the  July  term,   189S,  of  the  Bracken 

circuit  court,  the  appellant  obtained  a  di- 
vorce frojo  the  appellee  and  was  given  the 
care  and  custody  of  their  two  infant  chil- 
dren. It  ia  further  adjudged  that  the  de- 
fendant pay  the  cost  of  Uie  suit,  including  an 
attorney's  fee  of  $50  for  plaintiff's  attorney. 
The  following  also  appears  in  the  said  judg. 
ment;  "It  is  ordered  and  adjudged  that 
from   this   data   the   defendant   pay   to   the 

flaintilT,  as  and  for  alimony,  the  sum  of 
H'enty-five  dollars  per  month,  payable  on 
the  7Ui  day  of  each  month  henceforth,  which 
may  be  collected  by  execution,  or  by  other 
process  or  orders  of  this  court."  At  the 
Kfitrch  term,  1900,  of  the  said  circuit  court, 
the  appellant, then  plaintilT,moved  thecoiirt 
to  redocket  the  aforesaid  case  of  Annie 
0.  Fite  against  William  R  Flte;  and  plain- 
tifr  claimpd  that  the  defendant  has  failed 
to  pay  any  instalment  of  the  alimony  since 

the  day  of ,  18B9,  and  asked  the 

conrt  to  enforce  its  order,  and  to  issue  a 
writ  returnable  forthwith  against  the  de- 
fendant to  show  enuse  why  he  has  no  failed, 
and  why  he  should  not  be  punished  for  con- 
tempt. The  plaintiff  also  moved  the  court 
to  require  the  d^endant  to  pay  a  monthly 
stipend  for  the  support  of  the  children 
awarded  to  her.  The  court  proceeded  to  re- 
docket  the  suit  aforesaid,  and  issued  the 
63  L.  R.  A. 


mie  prayed  for,  retwuable  to  the  Uarch 
term,  IDOO,  of  the  said  court.  The  reeponsa 
of  the  defendant  sho>wed  that  since  Febru- 
ary 10,  1900,  he  was  adjudged  a  bankrupt 
by  the  district  court  of  tbo  United  StaUa 
for  the  district  of  Kentucky,  and  filed  his 
discharge  in  bankruptcy,  and  prayed  that 
an  order  be  entered  enjoining  the  piaintifl 
and  George  Doniphan  from  further  proceed- 
inx  to  collect  said  sums  of  money,  or  from 
enforcing  said  judgment  against  the  defend- 
ant. The  dist^iaiga  referred  to  is  a*  fol- 
lows: 

Tt  is  therefore  ordered  by  this  court  that 
William  E.  Fite  be  discharged  from  all 
debte  and  claims  which  are  made  provable 
by  said  acta  against  his  estate,  and  which 
existed  on  the  24th  day  of  November,  a.  d. 
1S98,  on  which  day  the  petition  for  aidjudi- 
cation  was  filed  by  him,  excepting  such 
debts  as  are  by  law  excepted  from  the  op- 
eration of  a  discharge  in  bankruptcy. 

Witness:  The  Hon.  Walter  Evans.  Judge 
of  said  District  Court,  and  the  seal  thereof, 
this  15th  day  of  June,  a.  d.  190O. 

Thomas  Speed,  Clerk. 

The  reply  of  plaintiff  traverses  the  factor 
daim  that  the  discharge  relied  on  by  defend- 
ant is  any  bar  to  the  collection  of  her  claim. 
At  the  October  term,  1900,  of  the  said 
Bracken  circuit  court,  the  court,  after  recit- 
ing the  matters  and  things  in  controversy, 
rendered  the  following  judgment;  "Upon 
proof  heard  and  argument  of  counsel,  the 
court  finds,  further,  that  the  defendant  is 
in  arrears  in  the  payment  of  the  instalments 
of  alimony  to  October  7,  1900,  in  the  sum 
of  S417.41,  and  of  that  sum  $117.41  was  due 
at  the  time  of  the  filing  of  the  petition  In 
bankruptcy  by  defendant,  and  $300  has  since 
accrued;  also  that  from  and  alter  the  7th 
day  of  October,  1000,  the  alimony  instal- 
ments, at  the  rate  of  $25  per  month,  are 
accruing  and  will  accrue  under  the  herein- 
after set  out  judjrment ;  that  alimony  ac- 
crued and  to  accrue  under  the  aforessid 
judgment  is  a  provable  claim  in  bankruotcy, 
and  the  discharge  of  the  defendant  in  bank- 
ruptcy operated  as  a  discharge  of  all  moneys 
due.  or  to  become  due.  as  and  for  alimony. 
It  is  therefore  ordered  and  adjudged  that 
the  plaintilT's  motion  herein  be,  and  It  is, 
overruled.  The  rules  issued  againit  the  de- 
fendant are  discharged.  The  response  bv 
the  defendant,  filed  July  15,  1900,  herein, 
is  adjudged  sufficient,  and  in  Eu^cordance 
with  the  prayer  of  said  response  the  plainlilT 
herein,  Annie  O.  Fite,  is  perpetually  en- 
joined and  restrained  from  collecting,  or  at- 
tempting to  collect,  from  the  defendant  the 
sums  aforesaid,  or  any  other  sums  accruing 
under  said  judgment."  Plaintiff's  motion 
to  vacate  or  modify  the  foregoing  judgment 
was  overruled;   hence  this  appeal. 

The  question  presented  for  decision  i» 
whether  appellee's  discharge  in  bankruptcy 
is  a  bar  to  the  prosecution  or  collection  of 
the  alimony  theretofore  adjudged  to  appel- 
lant. By  9  1  of  the  bankruptcy  act  of 
July  1,   1808    [30  U.  S.  SUt.  at  L.  544, 
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chBp.  5411,  it  Is  laid  tiiftt  "  'debt'  iholl 
dnae  any  debt,  demand,  or  claim  provable 
In  bankruptt?;  'discharge'  shall  mean  tlie 
release  of  a  bankrupt  from  all  of  his  debts 
which  are  provable  in  bankruptcy,  except 
inch  as  are  excepted  by  this  acL"  By  S 
43  of  said  act,  tlie  debta  which  may  he 
proved  are  itated  thus:  "Debts  oi  the 
bankrupt  may  be  proved  and  allowed  againat 
his  estate  which  are  a  fixed  liability,  as  evi- 
denced by  a  judcment  or  an  instrument  in 
writing,  abaolulely  owing  at  the  time  of  the 
flling  of  the  petition  against  him,  whether 


tbat  date  or  with  a 
such  as  were  not  tl 
bear  interest.  .  .  ."  "  By  S  17  it 
Tided:  "A  discharge  in  bankruptcy  slialt 
release  a  bankrupt  from  all  his  provable 
debts,  except  such  as  are  due  as  a  tax  levied 
by  the  United  States,  the  state,  county,  dis- 
trict, or  municipality  in  which  he  resides; 
i'udgments  in  actions  for  frauds,  or  obtoin- 
ng  property  by  falEie  pretenses  or  falae  rep- 
resentations, or  for  wilful  and  malicious 
injuriee  to  the  persons  or  property  of  an- 
other; have  not  been  duly  scheduled  in  time 
for  proof  and  allowance,  with  the  name  of 
the  creditor  if  known  to  the  bankrupt,  un- 
leas  such  creditor  had  notice  or  actual 
knowledge  of  the  proceedings  in  bankruptcy; 
or  were  created  by  his  fraud,  embezzlement, 
misappropriation,  or  defalcation  while  act- 
ing aa  an  ofBcer  or  in  any  fiduciary  capac- 
ity." The  district  court  of  Kentucky,  in  Re 
Boutton,  04  Fed.  110,  had  under  considera- 
tion the  precise  question  involved  in  the  case 
at  bar.  It  appears  from  the  opinion  in  the 
case  aupra  that  the  circuit  court  of  Camp- 
bell county  hod  committed  to  jail  the  peti- 
tioner for  the  reason  that  he  had  failed  and 
refused  to  pay  a  judgment  against  him  for 
alimony  in  weekly  instalments  of  $5  each, 
notwithstanding  his  discharge  in  bankrupt- 
^.  The  petitioner  appealed  to  said  district 
court  to  be  released  under  a  writ  of  habeas 
corpus.  The  district  court,  among  other 
things,  said :  "Among  those  benefitB  was 
that  of  claiming  a  discharge  from  aJl  liabil- 
ities of  every  character  which,  by  the  terms 
of  the  bankrupt  law,  were  provable  debts 
against  his  estate,  with  certain  exceptions 
specified  in  the  act."  The  court  then  refers 
to  {  1  of  said  act,  heretofore  quoted,  and 
then  said:  "Whether  wisely  or  unwisely. 
Congress  did  not  in  fact,  in  S  S3,  distinguish 
between  judgments  for  alimony  and  other 
judgments,  when  including  them  in  the  list 
of  provable  debU;  nor  did  it,  in  i  17.  in- 
clude judgiriente  of  that  class  among  those 
not  to  be  atTected  by  a  discharge  in  bank- 
ruptcy. The  bankrupt  court  in  this  case 
had  so  decided  on  the  motion  for  a  stay  of 
proceed inca,  and  hsbd  directly  passed  upon 
the  question  ia  holding  that  a  stay  should 
be  ordered.  While,  in  miUiing  the  order 
for  a  stay  of  proceedings,  the  court  only 
looked  at  the  question  from  the  standpoint 
of  the  past-due  instalments  of  alimony,  it  is 
strongly  inclined  to  the  opinion  that  the  pe- 
culiar form  of  judgment  by  which  alimony 
U  L.  R.  A. 
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I  ia  usually  allowed  may  be  properly  classed 
among  certain  of  the  unliquidated  demands 
of  the  bankrupt,  to  be  liquidatel  and  made 
certain  in  amount  pursuant  to  9  63  of  the 
set,  and.  if  the  state  law  eave  it  priority, 
such  judgments  could  be  allowed  a  prefer- 
ence of  payment  out  of  the  assets.  And  it 
should  not  be  overlooked  that  tJie  court  of 
appeals  of  Kentucky  ia  the  case  of  Tyler  v. 
Tyler,  SB  Ky.  at  page  34,  34  S.  W.  800,  in 
speaking  of  a  judgment  against  the  huuband 
for  alimony,  said  that  it  'makes  him  an  or- 
dinary debtor  to  the  wife  for  a  fixed  sum  of 
money,  that  his  estate  is  liable  for  in  the 
same  manner  that  it  would  be  for  a  debt 
due  upon  any  contract'  But  whether  the 
judgment  be  a  fixed  liability  or  a  contingent 
immaterial  in  this  case,  because  all 


these  questions  must  be  settled  and  disposed 
of  in  the  bankruptcy  court  alone,  and,  while 
the  judgment  of  the  court  thereon  may  be 
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remains  unreversed,  is  it  to  be  disregarded 
by  the  state  court.  .  ,  ."  It  will  be 
seen  from  the  judgment  of  the  Bracken  cir- 
cuit court  that  the  court  heard  proof,  which, 
however,  is  not  certified  to  us;  and  it  must 
be  presumed  that,  so  far  as  testimony  af- 
fects the  judgment,  the  same  was  amply  suf- 
ficient to  authorize  the  judgment  rendered. 
It  may  be  conceded  tbat  some  state  courts 
have  reached  a  different  conclusion.  But  it 
is  also  true  that  the  law  in  some  of  Uie 
states  in  regard  to  alimony  differs  materi- 
ally from  the  law  of  this  state  as  declared 
in  Ttjler  v,  Tyler,  BB  Ky.  34,  34  S.  W.  B98. 
It  may  be  in  order  to  remark,  furtlier,  that 
the  honorable  judge  of  the  district  court  of 
Kentucky  was  a  member  of  Congress  when 
the  bankrupt  law  under  consideration  was 
enacted,  and  taking  that,  together  with  tb« 
well-known  legal  ability  of  the  judge,  into 
consideration,  his  opinion  in  respect  to  said 
law  is  entitled  to  very  great  consideratim. 
This  court  has  nothing  to  do  with  the  ques- 
tion of  sentiment  that  may  be  suppose]  to 
enter  into  the  question  under  consideration, 
nor  can  the  moral  duty,  if  such  there  be^ 
resting  upon  the  appellee  to  pay  the  alimony 
in  question,  be  considered  in  determining 
tie  law  governing  the  case.  This  court 
must  respect  and  obey  the  law  as  it  exists. 
Judgvient  affirmed. 


Claude  W.  BECKER,  by  Next  Friend,  Appt., 


NOTK. — For  other  auihorltles  In  this  sprlfs  as 
to  voluntarily  Incurring  danger  to  save  life  of 
another  petaon  as  mntrlbiitory  negllRence, 
S(">  Corbln  V.  Phllaaslpbla  (Pa.)  40  L.  R.  A. 
71H,  and  note;  and  West  rhlcHgo  Street  R.  Co. 
V.  Llndprmsn   (HI.)   B2  [..  R.  A.  655. 

For  dkity  of  rnilroBd  companj  to  trespassers 
on    track,    see   Tooniey    v.    Southern    P.    R.    Ca. 
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tmXtm  In  attcmptlnx  to  ncBpe  from  an  ap- 
proacblDg  train,  he  !■  not  sul't?  o'  contribu- 
tory n^Ilgenre  In   remalnlag  on  tbe  bridge 

X.  WItedter  or  not  tliaB«  In  efasPKC  of 
■  n  «nKln«  KPtiroartilnv  ■  bridge  saw 
chllUrt'B  on  tbc  brlda«  In  time  to  atop 
the  iialn  bctore  striking  them  Is  for  (he  Jury, 
whcLe  (be  etidenre  sbows  that  (he  engineer 
could  hRTe  leen  the  ohole  length  of  the 
bridge  lor  more  than  l.OUO  feet  beFore  reach- 
Ing  It,  anil  ibat  the  trnin  wat  rupning  up 
Brade,  In  view  or  the  rlBk  that  would  result 
to  the  train  by  rucnlng  unto  tbe  bridge  with- 
out looklni;  to  See  If  It  was  In  good  condltlon- 

tt.  A  tri><i>nii«cr  on  a  railroad  hrlilse, 
wben  dlntruTFred  by  those  In  charge  ol  an 
approBirblnij  tniln.  must  be  given  a  reason- 
able chBuce  to  eai^ape  from  the  bridge  In  safe- 
ty, by  checking  Che  speed  of  tbe  train. 

(April  12,  1001.) 

APPEAL  by  plaintilT  from  a  judgment  of 
the  Cii'cuit  Court  for  Lincoln  County  in 
favor  of  defendant  in  an  aclion  brought  to 
recover  damages  for  personal  iujnriea  al- 
leged to  have  been  cnusod  hj  defendant's 
negligence.     litter  Kd, 

The  facta'  are  stated  in  the  opinion. 

Meaeia.  Robert  HardlBg,  John  W. 
RftwUnK*,  and  £mmet  V.  FnrTeax  for 
appellant. 

Mcasri.  J.  W.  Aloorn,  Edward  W. 
Htnea,  and  Cliarlea  B.  HoDoweU,  witti 
Mr.  B.  D.  Warfleld.  for  appellee  in  sup- 
port of  petition  for  rehearing: 

If  the  fireman  on  the  engine  owes  no  duty 
of  lookout  when  a  train  is  running  rapidly 
along  a  principal  street  of  a  populous  town 
like  Newport  {Louisville  <t  X.  It.  Co.  v. 
Creighton,  20  Ky.  L.  Rep.  1601,  50  S.  W. 
227),  with  how  much  greater  reason  must 
the  court  hold  that  there  is  no  presumption 
that  the  fireman  baa  actually  discovered  the 
peril  of  a  person  on  tbe  trade  in  front  of 
an  cn^ne  at  a  point  where  no  lookout  is  due, 
either  by  the  engineer  or  fireman,  or  anyone 

The  fallacy  of  the  court's  argument  lies 
in    this:     It    concedes    that   there   was    no 

frimary  duty  to  discover  appellant's  peril, 
ut  holds  that  the  duty  arose  incidenUll^, 
because  we  might  have  discovered  his  penl, 
which  we  were  not  bound  to  do,  while  we 
were  looking  out  for  something  else  which 
we  were  bound  to  see.  Such  a  ruling  puts 
persons  to  whom  the  duty  of  lookout  is  due 
exactly  on  the  same  footing  as  persons  to 
whom  no  duty  is  due,  and  ignores  the  set- 
tled principle  of  law  that  no  person  can  com- 
plain of  the  failure  to  perform  a  duty  ex- 
cept the  one  to  whom  the  duty  is  due. 

Newport  fietcs  i  M.  Valley  R.  Co.  v. 
Devier.  87  Ky.  95,  29  S-  W.  973. 

It  was  not  the  duty  of  the  eni^neer  to  see 
that  the  bridge  was  safe  before  crossing  it. 

(ral.)  10  L.  R  .A.  139.  and  note;  Splcer  v. 
rhcsapeake  *  O.  R.  Co.  (W.  Va.)  11  L.  R.  A. 
SB5 ;  FattoD  v.  East  Tennessee.  V.  h  Q.  R.  Co. 
(TeoD.)  Vi  L.  R.  A.  184:  Clark  v.  Wilmington 
A  W.  R.  Co.  (N.  0.)  1*  L.  R.  A.  7*9:  Parker  v. 
Pennsylvania  Co-  (Ind.j  23  L.  R.  A.  552;  Ward 
T.  Soutbera  P.  Co.  (Or.)  23  L.  R-  A.  71B :  Raines 
T.  Chesapeake  *  O.  B.  Co.  (W.  Va.)  24  L.  R.  A. 
63  L.  R.  A. 


'  OF  Apprau. 


Apr., 


Devlin  y.  Wabath,  81.  L.  d  P.  R.  Co.  87 

Mo.  545. 

The  testimony  as  to  the  distance  at  which 
the  engineer  could  have  seen  the  bridge,  and 
as  to  the  distance  at  which  the  train  could 
have  been  stopped,  is  wholly  irrelevant  and 
incompetent.  Not  one  of  the  persons  wlio 
testified  on  this  point  had  ever  ridden  on  an 
engine  oi'er  this  part '  of  the  rood,  or  had 
ever  handled  an  engine  at  all. 

Loniavillc  rf  N.  li.  Co.  v.  Foard,  20  Ky- 
L.  Rep.  846,  47  S.  W.  312;  Flj/iin  v.  Louis- 
ville R.  Co.  23  Ky.  L.  Rep.  57.  U2  S.  W.  490. 

Tliere  is  no  obligation  on  the  part  of  a. 
railroad  company  to  be  on  the  lookout  for 
trespassers,  or  to  incidentally  discover  them 
when  icFeninf;  a  lookout  for  other  purpose)', 
or  to  take  any  steps  for  their  safety  unless 
and  until  their  peril  is   actually   discovered. 

LouievilU  d  N.  R.  Co.  v.  HoKard,  82  Ky. 
212;  Kentucky  C.  R.  Co.  v.  Oaalineaa,  83 
Ky.  119:  Schackleford  v.  Lovitritle  d  S.  R. 
Co.  84  Ky.  43;  Vertreea  r.  Xcii-port  Keic* 
&  M.  Valley  R.  Co.  95  Ky.  314,  25  S.  W.  1  ; 
Brotm  V.  Louiiville  &  N.  R.  Co.  97  Ky.  228, 
30  S.  VV.  630;  Bkittenkelm  v.  Louisville  d 
N.  R.  Co.  5  Ky.  L.  Rep.  325 ;  LoutTOiffe  d 
N.  R.  Co.  V.  Green,  6  Ky.  L.  Rep.  691; 
Louisville  d  N.  R.  Co.  v.  Cooper,  7  Ky.  L- 
Rep.  102;  Louisinlle  d  X.  B.  Co.  v.  Cor.  8 
Ky.  L.  Rep.  08] ;  XichoU  v.  LoutsriJie  4 
JV.  R.  Co.  9  Kv.  L.  Rep.  702,  6  8.  W.  330; 
John  T.  Loviaville  d  N.  R.  Co.  10  Ky.  L. 
Rep.  7.i7,  10  S.  W.  417;  Louiaville  d  -V.  R. 
Co.  V.  Eunt.  11  Kv.  L.  Rep.  825,  13  S-  W. 
275:  LouistiHe  d  N.  R.  Co.  v.  Dolpk,  13  Ky. 
L.  Rep.  432 :  f,oui«riHe  d  y.  R.  Co.  v. 
Thompson,  14  Ky.  L.  Rep.  815;  Oalts  v. 
Cincittnati,  N.  O.  d  T.  P.  R.  Co.  15  Ky.  L. 
Rep.  87,  22  S.  W.  330;  France  v.  Louisville 
d  N.  R.  Co.  15  Ky.  L.  Rep.  244,  22  S.  W. 
Sal ;  Koftinson  v.  Loaisville  d  H.  R.  Co.  15 
Ky.  L.  Rep.  dtd,  24  S.  W.  025;  Boskins  v. 
Louisville  d  N.  R.  Co.  17  Ky.  L.  Rep.  78, 
30  S.  W.  643;  Gherkins  v.  Louisville  d  7i. 
R.  Co.  17  Ky.  L.  Rep.  201,  30  8.  W.  651 ; 
Hastem  Kentucky  R.  Co.  v.  Poicell,  17  Ky. 
L.  Rep.  1051.  33  S.  W.  02B ;  Embry  v.  Louts- 
rillr  rf  y.  R.  Co.  18  Ky.  L.  Rep.  434.  36  S. 
W.  1123:  Louisville  d  N.  R.  Go.  v.  Wade.  18 
Ky.  L.  Rep.  649.  38  S.  W.  1125;  Chesapeake 
d  0.  R.  Co.  V.  Perkins,  20  Ky.  L.  Rep.  608. 
47  S.  W.  250 ;  Lyons  v.  Illinois  0.  R.  Co.  22 
Ky.  L.  Rep.  1032.  50  S.  W.  607. 

Even  where  the  peril  of  a  trespasser  is 
discovered,  this  court  has  uniformly  heW 
that  the  duty  of  stopping  the  train  does  not 
immediately  arise  unless  the  circumstances 
are  such  that  the  engineer  sees  at  once 
that  the  man  will  not  get  to  a  place  of 
safety  before  the  train  reaches  him. 

Ward  V.  Illinois  C.  R.  Co.  22  Ky.  L.  R^. 
lei,  Bfl  S.  W.  807:  Cleveland,  G.  G.  d  Bt.  L. 
R.  Co.  V.  T-nift.  4B  L.  R.  A.  98,  39  C.  C.  A. 
568,  99  Fed.  309. 

220;  Smith  t.  Norfolk  A  8.  R.  Co.  (N.  C.t  25 
I^  R.  A.  2ST:  Pickett  *.  Wilmington  &  W.  R. 
Co.  tN.  C.(  SO  I..  R.  A.  207  ;  Cleveland.  C.  C.  A 
S(.  L.  R.  Co.  V.  Tartt  (C.  C.  App.  Tth  C.)  4» 
L.  R.  A.  98 ;  and  some  cases  in  nolea  to  Cincin- 
nati, I.  R(,  L.  A  C.  R.  Co.  T,  Cooper  <Ind,)  S 
I,.  R.  A.  •2*X  :  and  Daniels  v.  New  Tarfe  A  N.  B. 
R,  Co.   (Man.|  18  L.  R.  A.  348. 


Bbcxer  v.  Loouvillb  &  N.  R.  Co. 


UmMj,  J4  delivered  the  opinion  of  the 

It  ii  substantiellj  alleged  in  the  petition 
that  one  Muy  Vonarsdale,  ui  iniuit  be- 
tween twelve  and  fourteen  7ears  of  ace,  waa 
upon  the  railroad  bridge  of  the  defendant 
•t  aaid  time  and  place,  and  in  front  of  said 
Approaching  train,  and  in  great  danger  ajid 
peril  of  being  run  over  by  said  train,  and 
waa  placed  in  eaid  danger  and  peril  afore- 
said by  the  gross  negligence  of  defendant  in 
failing  to  sfackeit  aaia  speed  of  eaid  train 
After  it  became  aware  of  her  pi 


n  after  it  became  aware  of  her 
on  said  track  and  bridge,  and  by  the  gross 
negligence  of  the  defendant  in  the  operation 
«f  said  train  after  it  became  aware  of  her 
presence  thereon,  and  that  defendant  became 
Aware  of  her  preaenee  on  said  bridge  in  am- 
ple time  to  alaclcen  the  speed  of  said  train 
to  avoid  running  over  and  upon  her  and  re- 
lieve her  of  said  danger  and  peril.  It  is  fur- 
ther alleged  that  plaintiff,  Becker,  under- 
took to  rescue  the  s&id  Vanarsdale  from  her 
peril  and  danger,  and  to  liable  her  to  escape 
from  being  killed  by  said  train  by  the  gross 
negligence  of  defendant,  and  in  his  efforts 
-to  rencue  said  Vanarsdale,  and  while  he 
'was  endeavoring  to  do  so,  the  train  ran  over 
him,  knocking  him  from  aaid  bridge,  and 
permanently  injuring  him,  to  the  damage  of 
96,000,  for  which  he  prayed  Judgment,  The 
ABHwer  denies  that  on  the  occeMion  men- 
tioned it  could  have  slackened  the  speed  of 
its  train  any  more  than  it  did  after  it  be- 
came aware  of  the  presence  of  said  Vanars- 
dale  and  plaintiff,  or  Ihat  after  it  became 
fttrare  of  their  presence  on  the  bridge  it 
«0nld  have  avoided  running  over  them.  De- 
nies any  negligence  at  all.  The  answer  may 
«1bo  be  treated  as  pleading  ccmtributory  neg- 
ligence upon  the  part  of  the  plaintiff.  It  is 
«1m  pleaded  that  neither  plaintiff  nor  Van- 
Arsdale  had  any  right  to  ae  upon  the  bridge 
In  question.  The  afUnnative  averments  of 
the  answer  were  properly  denied  by  reply. 
After  the  pleadings  were  made  up,  and 
■various  motions  disposed  of,  which  we  deem 
It  unnecessary  to  notice,  the  trial  was  en- 
tered into:  and  at  the  conclusion  of  plain- 
tiff's testimony  the  court,  upon  motion  of 
defendant,  instructed  the  jury  peremptorily 
to  find  for  the  defendant,  which  was  accord- 
ingly done.  And,  plaintiff's  motion  for  a 
t>ew  trial  having  been  overruled,  he  prose- 
eates  this  appeal. 

The  sole  question  presented  for  decision 
la  whether  the  plaintiff  waa  entitled  to  have 
the  case  submitted  to  the  jury,  or,  in  other 
words,  was  there  suOlcient  evidence  from 
which  the  jury  might  find  a  verdint  for  the 
plaintiff?  It  appears  from  the  evidence  in 
this  cane  that  Ave  children,  to  wit,  Ed. 
Hnnn.  Katie  Hood.  Lillie  Owens,  Mary  Van 
arsdale,  and  plaintiff,  the  ages  of  whom  are 
•bout  as  follows;  Lillie  Owens,  between 
tight  and  nine;  Ed.  Hunt),  in  his  fourteenth 
year:  Katie  Hood,  aliout  fifteen;  Mary  Van- 
arsdnle.  between  twelve  and  thirteen :  nnd 
the  plaintiff,  in  his  fourteenth  year. — had 
mnc  to  the  creek  for  the  purpose  of  fishing. 
S3  L.  R.  A. 


and,  not  being  satisfied  with  the  first  ptnnt 
they  reached,  decided  to  go  to  another  place, 
and,  to  reach  it,  decided  to  cross  the  creek 
on  the  railroad  bridge,  and  while  crossing 
it  they  heard  or  by  some  means  became 
aware  of  the  approaching  freight  trsjn,  aud 
at  once  made  an  effort  to  ^  out  of  the  way 
of  the  train,  by  continuing  to  cross  the 
bridge  to  the  other  side  of  the  creek.  Three 
of  the  party  escaped,  but  Miss  Vanarsdale, 
it  seems,  fell  through  between  the  ties  or 
bars  of  the  bridge;  and  the  plaintiff,  who 
seems  to  have  been  her  escort,  sought  to 
rescue  her,  and  perhaps  pulled  her  up  once 
out  of  the  opening  in  which  she  had  fallen, 
but  she  again  fell  into  another,  and  as  the 
result  of  this  delay  she  was  killed,  and  tha 
plaintiff  suffered  the  injuries  su^l  for  in 
this  action. 

It  is  the  contention  nf  appellee  that  plain- 
tiff had  no  right  to  be  on  the  bridge,  and 
that  it  owed  him  no  duty  until  after  it  .dis- 
covered his  peril,  which  it  claims  it  did  not 
do  in  time  to  avoid  the  injury;  also  that  he 
was  guilty  of  such  contributory  negligence 
as  to  bar  his  right  to  recover.  It  is  evident 
that  it  was  the  legal  ri^ht  as  well  as  the 
moral  duty  of  the  plaintiff  to  remain  with 
and  seek  to  rescue  his  companion,  and,  so 
far  as  that  question  is  ccmcemed,  the  law 
seems  to  be  well  settled  that  he  waa  not 
guilty  of  any  contributory  negligence  for 
remaining  on  the  said  bridge  for  the  pur- 
pose of  saring  the  life  of  his  companion- 
It  is  the  contention  of  appellant  that  the 
defendant  or  its    agents    discovered    those 

Earties  upon  the  bridge  in  ample  time  to 
ave  slackened  the  spwd  of  the  train  so  as 
to  enable  the  plaintiff  to  have  avoided  the 
danger.  The  evidence  conduces  to  show  that 
the  engineer  could  see  the  whole  bridge  from 
a  distance  of  BOO  feet,  and  one  standing  on 
the  track  at  the  bluff  can  see  the  whole 
length  of  the  bridge  for  320  yards;  that  a 
man  in  the  cab  could  see  the  train  120  feet 
fuilher  hack.  The  proof  also  conduces  to 
show  that  a  man  in  the  cab  could  see  the 
bridge  120  feet  further  back  than  if  on  the 
ground.  It  is  also  evident  from  the  proof 
that  for  a  considerable  distance  from  the 
bridge  It  is  upgrade  in  reaching  the  bridge 
in  question.  There  is  also  some  proof  tend- 
ing to  show  that  someone  on  the  engine  waa 
seen  to  put  his  head  out,  as  if  looking  to- 
wards the  bridge,  at  some  distance  from  it. 
It  seems  to  us,  from  the  evidence,  that  the 
jury  were  authorized  to  believe  and  to  have 
found  that  the  defendant's  agen(«  and  aerv> 
ants  saw  those  children  upon  the  bridge  in 
ample  time  to  have  so  slackened  the  speed 
of  the  train  as  to  enable  them  to  have  es- 
caped the  daniifer.  There  is  hardly  room  to 
doubt  this,  from  the  map  and  evidence  filed 
in  this  action.  It  is  not  at  all  reasonable 
to  suppose  that  the  defendant,  if  it  had  a 
right  to  do  so,  was  indifferent  as  to  the  con- 
dition of  the  bridge  it  had  to  cross.  It  can 
hardly  be  presumed  that  the  defendant 
would  not  fee!  enough  of  interest  in  its  own 
train  and  those  aboard  to  risk  running  on 
the  bridge  without  looking  to  see  whether 
the  bridge  was  in  a  condition  to  be  crossed 
in  safety  to  the  crew,  and  if  the  defendant 
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was  on  the  lookout  It  must  have  seen  thoH 
children  in  time  to  have  sladtened  the  apeel 
of  the  trun  ajid  thus  have  prevented  the  in- 
juiy.  The  reasonable  concluiion  in  th&tthe 
children  were  seen,  but  the  defendant  sup- 
poaed  that  thiiy  had  ample  time  to  complete 
the  croaaiu^  of  the  briage  and  thus  escape 
injury,  which  tiie  prot^  evidently  ihows 
th^  would  have  done  but  for  the  misfor- 
tune of  Miss  Vanarsdale  in  falling  between 
the  ties  or  bars  of  the  bridge.  If  it  be  con- 
ceded that  the  plaintiff  was  a  trespasser, 
and  that  defendant  owed  him  no  duty  except 
to  protect  him  after  discoverinff  his  peril, 
it  13  clear  that  when  discovered  upon  the 
bridre  the  defendant  should  have  Biven  him 
ample  time  to  have  escaped.  If  he  had  simp- 
ly been  on  the  railroad  track  in  the  open 
country,  it  might  be  said  that  defendant  had 
a  right  to  presume  that  he  would  step  off 
the  track  and  get  out  of  the  way  of  the 
train;  but  if  a  party,  having  started  to 
cross  a  bridge  of  as  much  length  aa  the  one 
under  consideration,  had  no  means  of  es- 
cape except  to  reach  the  termination  of  the 
bridge,  common  humanity  demands  that, 
even  if  a  trespasser,  he  should  not  be  wan- 
tonly run  over,  but  should  have  a  reasonable 
^ance  to  cross  the  bridge  in  safety.  A  few 
minutes'  delay  of  the  train  would  have 
•aved  plaintilT  the  great  personal  injury 
which  he  suffered  in  the  vain  attempt  to 
save  the  life  of  the  Uttle  girl  with  him.  It 
is  said  in  2  Shearro.  Jc  Redf.  N^.  i  483. 
"The  rule  stated  in  {  99,  that  the  plainUff 
may  recover,  notwithstanding  his  contribu- 
tory negligence,  if  the  defendant,  after  be- 
coming chargeable  vrith  notice  of  the  plain- 
tiff's danger,  failed  to  use  ordinary  care  to 
avoid  IniurinK  him,  has  been  enforced  in 
nan^  railroad  cases.  .  .  .  Thus,  a  loco- 
motive engineer  or  motorman,  after  becom- 
ing aware  of  the  presence  of  any  person  on 
OT  dangerously  near  the  track,  however  im- 
prudently or  wrtmgfullf ,  is  bound  to  use  as 
much  care  to  avoid  injury  to  him  as  be 
ought  to  use  in  favor  of  one  lawfully  and 
properly  upon  the  track;  that  is  to  say,  or- 
dinary care  with  respect  to  anticipating  in- 
jury before  it  becomes  imminent,  and  the 
utmost  care  and  diligence   of    which    he   is 

KrsiHially  capable  after  he  knows  tbst  it  is 
iminent.  He  must  promptly  use  all  the 
usual  signals  to  warn  the  trespasser  of  dan- 
ger, and  be  must  also  check  the  speed  of  his 
train,  and  even  bring  it  to  a  full  stop,  if 
necessary,  unless  the  circumstances  are 
■ueh  as  to  justify  him,  acting  prudently,  in 
believing  that  the  traveler  sees  or  hears  the  r 
train,  and  will  st^  o3  the  track  in  ample  I 
63  L.  B.  A. 


time  to  Avoid  all  danger  without  any  dim- 
inution ol  the  speed  of  the  train.  Thcae 
rules  apply  to  ell  cases,,  even  of  tJie  meet 
outrageous  negligence  on  the  part  of  a  per- 
son on  the  track, — as,  for  example,  where 
a  person  attempts  to  cross  in  the  very  front 
of  a  train,  or  where  children  or  drunkards 
have  actually  fallen  asleep,  lying  across  the 
rails.  If  the  engineer  becomes  aware  of 
anything  lying  upon  or  dangerously  near  the 
track,  which  may  possibly  be  a  human  be- 
ing or  a  valuahle  animal,  he  is  bound  to 
check  the  speed  of  hit  train  so  as  to  enable 
him  to  stop  in  time  to  avoid  injury;  and,  if 
injury  ensues  from  hia  nefflect  to  do  this, 
his  sincere  belief  that  the  object  was  worth- 
less is  of  no  defense.  In  general,  an  en. 
gineer  has  the  right  to  assume  that  a  per- 
son walking  upon  the  track  is  free  to  act, 
and  is  in  possession  of  oil  ordinary  facul- 
ties, and  will  therefore  act  with  ordinary 
prudence;  but,  when  the  ccmduct  of  the 
traveler  is  such  as  to  excite  a  doubt  of  this, 
the  engineer  is  Iraund  to  use  greater  cautiMi, 
and  to  check  or  even  Bt«p  the  train,  as  may 
be  necessary.  8o,  where  be  sees  a  little 
child  upon  the  track,  he  baa  no  right  to  as- 
sume that  the  child  will  use  the  same  dia- 
cretion  for  its  own  protection  aa  an  older 
person  would;  and  he  must  bring  the  speed 
of  the  train  under  control  as  quidily  as  pos- 
sible, BO  as  to  be  able  to  stop  it  altogether 
if  the  child  does  not  appreciate  its  danger." 
In  i  484,  Id.,  it  is  said:  "The  rule  stated 
in  the  Isiat  section,  however,  does  not  cover 
the  whole  ground.  The  defendant  is  re- 
sponsible, not  only  for  what  he  actually 
knows,  but  for  that  which  he  is  bound  t« 
know.  It  is  clear  that  the  frei]uent  state- 
ments that  contributory  n^ligence  is  an 
absolute  bar  to  recovery,  except  where  the 
defendant's  conduct  has  been  'reckless,'  'wil- 
ful,' or  'wanton,'  or  oven  grossly  negligent, 
are  not  sound.  No  courts  have  in  actual 
practice  adhered  to  this  imsAinarr  rule.  It 
has  l>een  explicitly  overruled,  and,  indeedr 
it  has  been  explained  away  or  disavowed  1^ 
courts  which  had  previously  stated  it." 

After  a  careful  consideration  of  the  evi- 
dence in  this  case,  as  well  aa  the  law  appli- 
cable thereto,  we  are  clearly  of  the  opinion 
that  the  court  erred  in  giving  the  perempt- 
ory instruction.  The  evidence  made  a  prima 
facie  case  which  would  entitle  plaintiff  to 

The  judgment  appealed  from  u  therefor* 
reverted,  and  the  cause  remanded,  with  di- 
rections to  award  plaintiff  a  new  trial,  and 
for  proceedings  consistent  herewith. 

Behearing  denied  June  20,  1901. 
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>•  A  k*}-  m,  little  orer  aevea  r*»rm  aid, 
«Th«  IcHon^a  And  itppredBt«B  the  da.ii- 
Kcr   of  belBv   -m   a  rdllrond    tnutk   Ld 

front  of  ■  niDTlDg  train,  li  gnlltf  ot  aegllseQCfl 
aa  mitter  of  law  Id  atandlDK  OQ  a  track  on 
which  B  tT(lD  Li  apptoacblng,  wblcb  will  pre- 
clude &  recover;  la  case  he  la  killed  bj  the 
Imln.  Bltbough  he  does  not  realize  that  a 
train  1h  approBcblns  on  the  track  on  which  he 
!■  alandtDS- 

2.  A  mltrnad  eompanT  ■■  liable  for  tlie 
lillllait  of  a  bor  bj  Its  train  onl;  In  caae 
ot  gross  negllgpncr,  where  be  waa  treapaaalng 
on  n  track  remote  from  a  public  high  war.  at 
a  place  where  those  In  charge  of  the  engine 
had  no  reaaon  to  eipect  blm  to  be. 

3.  One  la  eharge  ot  a  loeomotlve  ■■ 
jBBtiard  In  belleTlns  that  a  good-alied 
boy  on  the  track  In  front  of  tbo  train  will  atep 
off  In  time  to  arold  being  atmck.  and  la  not 
reqnlred  to  check  the  speed  ol  tbe  train  nntll 
be  see^  that  the  boy  doea  not  appredata  the 

(Febrnarr  2T,  1901.) 

ERROR  to  the  Qrcuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brougiit  to  recover 
dama^  for  the  alleged  negligent  killing  of 
plaintiff'!  intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.    E.    W.    HeddanKl>.    n^th    Meaira. 
Oeer  A  WUliama,  for  plaintiff  ' 


ger,  then  the  court  ahoufd  say,  as  a  matter 
of  law,  that  he  was  guilty  of  contributory 
negligence,  irrespective  of  hia  age. 

Hendersoti  v.  Detroit  Citizens'  Street  R. 
Co.  118  Mich.  368,  74  N.  W.  525. 

Although  tbe  age  of  the  child  may  be  im- 
portant in  determining  the  question  of  con- 
tributory negligence,  or  the  duty  of  the 
company  after  discovering  him,  the  com- 
pany is,  in  general,  no  more  bound  to  keep 
its  premiacH  aafe  tor  children  who  are  tres- 
pBsaera  or  bare  licensees,  not  invited  or  en- 
ticed I^  it,  than  it  is  to  ke«)  them  aafe  for 
kdnlta. 

Elliott,  Railroads,  t  1259;  Morriaaey  v, 
BoMtem  R.  Co.  126  Mass.  377,  30  Am.  Rep. 
flSfl;  Wright  v,  Boston  d  A.  R.  Co.  142 
Haas.  S9e,  7  N.  E.  866;  Cleveland,  C.  C.  it 
St.  L.  R.  Co.  T.  Adair,  12  Ind.  App.  S69,  39 
N.  E.  I-"..  40  N.  E.  822;  Woodruff  v.  North- 
om  P.  II.  Co.  47  Fed.  eS9;  Ckryttal  v.  Troy 
d  B.  R.  Co.  106  N.  T.  184,  11  N.  K  380, 
124  N,  T.  619,  28   N.   B.   1103;    Maaaer   t. 


are  nqnlred  of  railroad  eom- 
paar  to  prevmt  Injarlng  amall  children  on  track, 
aee  Bottoms  v.  Seaboard  &  B.  S.  Co.  (N.  C.)  25 
E,.  R  A.  TS4,  and  •«■«;  also  other  anthorltlea 
la  tbla  aeries  aa  follows;  Botb  *.  Dnion  Depot 
S3  L,K.  A. 


Clucago,  R.  I.  4  P.  R.  Co.  68  Iowa,  002,  27 
N.  W.  776;  Mitchell  v.  Philadelphia,  W.  A 
B.  R.  Co.  132  Pa.  226,  19  Atl.  28;  McDer- 
mott  V,  Kentucky  C.  R.  Co.  93  Ky.  408,  20 
S.  W.  380;  Louimiille,  A'.  O.  tt  T.  R.  Co.  v. 
Williams,  69  Miss.  631,  12  So.  9S7;  (Hvena 
V.  Kentucky  0.  R.  Co.  12  Ky.  L.  Rep.  950, 
15  S.  W.  1057;  yolan  v.  A" en-  York,  .V.  H.  tt 
H.  R.  Co.  63  Conn.  461,  4  Atl.  106;  Har- 
greavea  v.  Deacon,  25  Mich.  1;  Chicago  <E 
N.  W.  R.  Co.  V.  Smith,  40  Mich.  504,  41  Am. 
Rep.  177,  9  N,  W.  830;  Ecliff  v.  Wabash,  St. 
L.  &  P.  R.  Co.  64  Mich.  1B6,  31  N.  W.  180; 
floitdon  V,  Chicago  d  W.  M.  R.  Co.  115 
Mich.  390,  39  L.  R.  A.  405,  73  N.  W.  886; 
ifendtrson  v.  Detroit  Citizens'  Street  R.  Co. 
lie  Mich.  36B,  74  N.  W.  525;  Brague  v. 
Xortkem  C.  R.  Co.  1B2  Pa.  242,  43  Atf.  087: 
Dull  V.  Cleveland,  C.  0.  &  St.  L.  R.  Go.  21 
Ind.  App.  571,  52  N.  E.  1013;  Wolfe  v. 
Peirce,  24  Ind.  App.  GBO,  57  N.  E.  555. 

Messrs.  UPllliam  Staeey  and  Frank  C. 
Cook  for  defendant  in  error. 

Xiong,  J.,  delivered  the    opinion    of    the 

This 

Trudell,  deceased,  to  recover  damages  for 
injuries  resulting  in  the  death  of  the  latter, 
a  boy  seven  years  and  four  months  old  at 
the  time  of  the  injur]'.  Be  waa  killed  about 
3  o'clock  on  Sunday  afternoon,  upon  defend- 
ant's track,  about  half  way  between  Mack 
avenue  and  Hale  street,  in  the  city  of  De- 


track,  and  at  the  time  there  was  a  Lake 
Shore  train  coming  ttrwards  him  from  the 
south,  on  tbe  east  main  track.  He  waa 
standing,  as  plaintiff  claims,  in  the  center 
of  the  west  main  track,  on  which  the  Qrand 
Trunk  train  which  struck  him  was  ap- 
proaching from  the  north.  The  testimony 
IS  somewhat  contradictory  as  to  whether  th* 
boy  waa  standing  on  this  track  when  he  waa 
struck  or  was  attempting  to  cross  it.  Her- 
man Eckert,  a  boy  about  fourteen  years  of 
age,  testitied  that  deceased  had  then  been 
on  that  track  about  two  minutes.  He  say* 
he  called  the  boy's  attention  to  the  fact  that 
the  Grand  Trunk  train  waa  coming,  and 
that  young  Trudell  said,  "That  train  is  on 
the  other  track;  it  can't  strike  me;"  that 
it  waa  the  Lake  Shore  train  he  said  could 
not  strike  him;  that  the  witness  then  said 
to  him,  "Look  out.  Willie,  here  it  comes;" 
and  then  the  boy  turned  round,  and  started 
to  run,  when  he  was  struck.  Anthony 
Karsnick,  who  saw  the  accident,  was  the 
only  other  witness  examined  by  the  plain- 
tiff.  He  testified  that  Eckert  called  to  th« 
hoj,  and  told  him  the  train  would  atrik* 
him,  and  he  said  tbe  train  was  on  the  other 
track ;   that  Eckert  called  to  him  again  t» 

Co.  (Wash.)  31  L.  R.  A.  S6E ;  and  Onnn  v.  Obi* 
River  It.  Co.   (W.  Va.)   88  L.  H.  A.  B76. 

As  to  diitT  to  irespassera  on  track  generallj. 
aee  Becker  v.  Lonlavllle  ft  N,  R.  Co.  (Kj.j  oata, 
267,  and  foatnote  thereto. 
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get  off  the  track,  and  then  he  looked  around, 
and  started  to  run  off.  Both  these  boys  tee- 
tified  subBtantiall;  that  the  deceased  knew 
emough  to  get  out  of  the  way  of  the  train  or 
he  would  be  injured.  Young  Eckert  testi- 
fied that  he  was  a  good  sized  boj  for  his  age; 
that  he  went  to  Bchool,  and  understood  per- 
fectly well  that  if  a  team  or  a  car  came 
along,  and  he  atood  in  front  of  it,  {f  he  did 
not  get  out  of  the  way  he  would  be  hurt. 
The  testimony  showed  that  these  boys  were 
standing  on  the  siding,  throwing  stones  and 
playing  tag,  and  that  just  before  the  train 
came  along  deceased  went  upon  the  track 
of  the  defendant  company,  and  stood  there 
watching  the  Lake  Shore  train,  or  else  be 
attempted  to  cross  the  defendant's  track 
just  tiefore  the  train  came  along.  There 
was  some  conflict  in  the  evidence  on  this 
point.  The  engineer  on  the  train  testified: 
'As  near  as  I  can  recollect,  after  I  passed 
Mack  avenue  this  little  boy  ran  right  out 
from  behind  some  cars  in  front  of  my  en- 

fine.  He  could  not  have  been  more  than 
S  feet  from  my  encine  when  I  flrst  dis- 
covered him.  I  was  Keeping  a  close  lookout, 
and  at  no  time  before  or  after  I  reached 
Mack  avenue  did  1  see  him  on  the  track." 
The  fireman  testified  to  substantially  the 
same  thing.  The  plaintiff  introduced  some 
evidence  tending  to  show  that  the  defend- 
ant's train  at  the  time  was  running  at  a 
rate  of  from  30  to  36  milea  on  hour.  It  ap- 
peared that  the  track  was  straight,  and 
that  an  object  as  large  as  this  b^  could 
have  been  neen  a  long  distance  from  the  cab 
j>f  the  engine.  The  court  below  submitted 
to  the  jury,  not  only  the  question  of  the 
negligence  of  the  deceased,  but  also  the 
question  of  the  defendant's  negligence.  The 
jury  returned  a  verdict  for  the  plaintiff  for 
$500.     Defendant  brings  error. 

The  court  charged  the  jury  on  the  quee- 
ttoQ  of  the  defendant's  n^ligence  as  fol- 
lows: "Tt  is  inciirabent,  obviously,  upon 
the  plaintiff  In  this  case,  ...  to  sat- 
isfy you,  gentlemen  of  the  jury,  that  the  de- 
fendant has  been  n^Iigent,  and  tiiat  the 
negligence  of  the  defendant  is  the  proxi- 
mate cause  of  the  injury,  because  no  dam- 
ages may  be  honestly  rendered  unless  the 
injury  of  which  the  plaintiff  in  a  cofie  like 
this  complains  of  comes  directly  from  the 
negligence  of  the  defendant.  Now,  you  have 
heard  the  testimony  in  this  case,  and  if 
you  shall  find  in  this  case  that,  at  a  point 
sufficient  for  the  engineer  to  have  come  to  a 
stop. — to  have  controlled  his  engine,^it  be- 
came, or  should  have  become,  apparent  to 
1iim  that  the  child  was  not  going  to  leave 
the  track,  then,  and  under  those  circum- 
stances, I  say.  gentlemen  of  the  jury,  it  be- 
came his  duty  to  stop  his  engine.  But, 
unless  you  find  that  to  be  the  fact,  then  a 
verdict  mu9t  be  rendered  for  tbe  defendant. 
It  is  for  you  to  say,  from  all  the  evidence 
in  the  case.  You  have  beard  the  testimony. 
You  have  heard  the  testimony  of  the  boy, 
who  stood.  I  think,  upon  the  flat  car,  or  in 
the  immediate  vicinity,  who  was  one  of  the 
companions,  who  stated  that  the  hoy  stood 
in  the  center  of  the  track;  that  he  called 
hts  attention  to  the  tact  that  the  Orand 
S3  L.  R.  A. 


Trunk  train  was  coming  in,  and  he  said, 
'Oh,  no;  it  is  the  Lake  Shore  train.'  It  ia 
for  you  to  say  whether  you  believe  that, 
from  the  evidence  which  baa  been  submitted 
on  that  point,  it  was  possible  for  tbe  en- 
gineer of  that  train  to  have,  seen  the  boy  at 
a  suflident  distance  to  have  stopped  the 
train,  and  that  a  man  exercising  reasoQable 
caution  in  his  position  would,  under  those 
circumstances,  nave  stopped  the  train.  It 
that  is  so,  then  1  think  that  if  he 
could  have  seen  him  at  a  suIGcient  distance 
to  have  stopped  or  controlled  the  train,  and 
if  he  failed  to  observe  that  degree  of  care 
which  other  men  under  like  circumstances 
would  have  observed,  then,  and  under  those 
circumstances,  the  company  is  guilty  of 
negligence,  but  not  otherwise.  Sow,  you 
have  heard  the  testimony,  on  the  other 
hand,  of  the  engineer,  'ftie  engineer  says 
that  when  he  was  coming  along,  at  the  rata 
which  you  may  find  that  he  was  coming,  the 
boy  suVldenly,  at  a.  short  distance  in  front 
of  the  train,  went  upon  the  track.  If  thab 
is  so,  that  is  obviously  an  end  of  the  caee, 
because,  under  those  circumstances,  no  Di- 
ligence could  be  predicated  of  those  irito 
were  in  the  conduct  of  the  engine.  But  X 
think,  gentlemen  of  the  jury,  it  becomes  a, 
question  for  you  to  determine,  under  the 
circumstances  of  the  case,  whether  the  de- 
fendant is  or  is  not  guilty  of  negligence. 
There  is  one  further  thing  that  I  must  say 
to  you  upon  the  subject,  because,  as  I  have 
already  said  to  you,  not  only,  in  a  case  like 
this,  must  you  find  that  the  defendant  han 
been  guilty  of  n^ligence,  but  the  plaintiff 
must  not  be  guilty  of  contributory  negli- 
gence. As  I  said  before,  if  this  were  the 
case  of  an  adult,  it  would  be  a  different 
case.  Under  those  circumatances,  not  only 
would  there  be  no  duty,  in  the  sense  in 
which  I  have  used  it,  on  the  part  of  the  com- 
pany to  stop,  but  beyond  that  there  would 
be  contributory  n^ligence  upon  the  part  of 
the  adult.  Was  the  little  hoy.  under  those 
circumstances,  guilty  of  contributory  nes- 
ligencel  Now,  obviously,  as  has  been  said, 
we  cannot  attribute  that  degree  of  knowl- 
edge and  that  degree  of  care  to  an  infant 
that  we  can  to  an  adult;  and  it  is  for  you 
to  aay,  under  the  circumstances,  how  much 
negligence  should  be  imputed  to  the  boy. 
If  you  believe  that  be  was  of  sufficient  ma- 
turity,— had  suflident  appreciaUcm  of  the 
danger  that  he  was  in  in  going  upon  a  rail- 
road track,— and  if  you  believe,  under  the 
circumstances  of  the  case,  that  he  had  suffi- 
cient maturity  t«  keep  that  appreciation  in 
mind,  then,  and  under  those  circumstances, 
you  may  properly  find  him  guilty  of  con- 
tributory n^ligence,  but  not  otherwise.  If 
he  failed  in  that,  obviously  contributory 
negligence  could  not  he  attributed  to  hjm. 
It  is  you,  gentl^nen  of  the  jury.  I  think. 
that  must  deal  with  this  question,  rather 
than  the  court.  Now,  I  think  I  have  said 
all  that  is  necessary  for  me  to  say  upon. 
that  subject." 

We  think  the  court  vras  In  error  in  sub- 
mitting either  the  proposition  of  defendant's 
neglieence  or  the  negligence  of  the  boy  to 
the  jury.     The   verdict,   under  the  rircum- 
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■tancM,  should  have  been  directed  in  f«.Tor 
<rf  the  defendant.  The  teBtimony  conclu- 
sively shows  that  this  hoy,  while  only  a, 
little  over  seven  jeara  of  age,  knew  and  ap- 
preciated the  danger  there  was  in  bein?  on 
this  track.  He  knew  that  if  he  remain^  on 
the  track  on  which  the  train  was  passing 
he  would  be  injured.  There  is  no  dispute  in 
the  case  but  that  his  companion,  £ckert, 
called  to  him  that  the  train  was  coming, 
and  that  he  heard  the  call,  and  appreciated 
the  danger;  but  he  called  back  that  the 
train  was  on  the  other  track,  and  that  as 
aoon  aa  he  apprehended  that  the  train  was 
on  the  tra^  where  he  stood  he  attempted  to 
get  oB.  There  ia  no  reason  in  this  caae  for 
aaying  that  he  did  not  apprehend  the  dan- 
ger, Dor  that  he  was  of  immature  jeara, 
and  must  therefore  be  excused  from  exercis- 
ing any  care.  Age  ii  not  the  true  test  in 
BUch  case.  It  is  the  intelligence  of  the  boy, 
not  his  age,  that  must  control.  Ia  Render- 
aon  V.  Detroit  Citlceni'  Street  R.  Co.  116 
Mich.  366,  74  N.  W.  525,  it  appeared  that 
the  boy  who  waa  injured  was  about  eight 
years  old.  It  was  said :  "The  plaintitT 
himself  testiUed  that  this  boy  had  intelli- 
gence enough  to  appreciate  the  danger.  He 
placed  the  boy  on  the  stand,  and  he  so  tes- 
tified. The  evidence  clearly  shows  that 
there  was  nothing  except  this  wagon  and 
the  east-liDund  car  to  obsti-uet  the  vision. 
Witnesses  for  the  plaintiff  state  that,  if  the 
iMy  had  looked  in  the  direction  of  the  car, 
Ite  could  have  seen  it  It  was  but  common 
prudence  in  crossing  such  a  thoroughfare 
ta  look,  not  only  for  the  car,  but  for  any 
vehicle  which  miftht  be  coming.  Injury 
would  have  occurred  from  collision  with  an 
urdinary  wsfon  just  as  surely  as  from  run- 
ning into  this  car,  and  from  the  testimony 
■at  the  lad  himself  he  had  intelligence  enough 
«t  the  time  to  know  this.  Why,  then, 
■hould  it  be  left  for  the  jury  to  say  that  he 
bad  notT"  That  seme  inquiry  might  as 
well  b«  nude  in  the  present  case  as  in  that. 
There  is  no  conflict  in  the  testimony  what- 
■«iver  but  that  the  deceased  knew  of  the  dan- 
ger in  beinff  on  this  railroad  track.  He  ap- 
parently fully  appreciated  it;  tor  when  hit 
attention  was  called  to  the  fact,  and  he  saw 
for  himself  the  situation,  he  hurriedly  at- 
tempted to  get  oS  the  track. 

But,  aside  from  this,  the  court  should 
ItaTe  directed  the  verdict  for  defendant,  be- 
canss  it  was  not  shown  to  have  been  guilty 
-«!  any  nM^ligence.  The  boys  were  playing 
apon  the  defendant's  right  of  way  half  way 
between  two  streets  which  crossed  the  de- 
fendant's tracks.  Thqr  were  in  a  place 
where  the  engineer  had  no  reason  to  expect 
to  see  them.  Tht;  were  not  upon  a  public 
highway  crossing,  but  were  trespassers  upon 
the  defendant'spremises;and  we  think  there 
is  no  conflict  of  authority  that  in  such  case 
th«  defendant  can  be  held  liable  only  when 
ita  agents  have  been  guilty  of  gross  negli- 
gence. There  U  no  evidence  in  the  case 
which  would  warrant  the  submission  of  that 
question  to  the  Jury.     If  the  testimony  of 


not  warrant  the  conclusion  that  the  engineer 
was  guilty  of  gross  negligence.  This  boy 
was  of  good  size  for  his  age,  and  the  en- 
gineer would  be  justified  in  believing  that 
he  would  step  off  the  track  in  time  to  avoid 
being  struck,  and  the  engineer  would  not 
l>fl  required  to  check  the  speed  of  his  engine 
until  lie  saw  the  boy  did  not  appreciate  the 

^e  learned  court  below  seemed  to  think 
that,  because  the  boy  was  of  tender  years, 
the  queetion  of  the  defendant's  negligence 
was  for  the  jury,  and  the  claim  of  plaintiff's 
counsel  and  the  ruling  of  the  court  was  that 
the  boy  was  too  voung  to  be  a  trespasser. 
It  was  therefore  left  to  the  jury  to  say 
whether  or  not  he  was  a  trespasser.  It  has 
been  repeatedly  held  that  much  younger 
children  than  this  boy.  were  trespassers  un- 
der such  circumstances.  Elliott  on  Rail- 
roads, at  i  1269,  lays  down  the  rule  that 
"although  the  age  of  the  child  may  be  im- 
portant in  determining  the  question  of  con- 
tributory negligence,  or  the  duty  of  the 
company  after  discovering  him,  the  com- 
pany is,  in  general,  no  more  bound  to  keep 
its  premises  safe  for  children  who  are  tres- 
passers, or  bare  licensees,  not  invited  or  en- 
ticed by  it,  than  it  is  to  keep  them  safe  for 
adults;"  and  again  it  is  said,  at  9  1200,  by 
tjie  same  author:  "So  it  has  been  held  that 
a  railroad  company  is  not  obliged  to  keep  a 


the  plaintiff'*  witnesses  he  taken 

that  the  boy  was  on  the  track  two  minutes 

before  he  wa«  struck  by  the  engine,  it  would 


its  cars  with  reference  to  them,  until  their 
presence  in  danger  is  discovered."  In  Maa»er 
V.  OhUsago,  R.  I.  A  P.  R.  Oo.  68  Iowa,  602,  27 
N.  W.  776,  it  appeared  that  the  hoy  was 
eleven  years  old.  It  was  claimed  that  he 
should  have  been  sooner  discovered.  The 
court  said:  "It  seems  not  improbable  that 
he  might  have  been  discovered  a  little 
sooner,  but  no  locomotive  engineer  Is  bound 
to  watch  out  for  trespassera  upon  the  track. 
The  company  does  not  owe  trespassers  that 
kind  of  care.  This  has  been  settled  by 
repeated  adjudications."  Counsel  for  plain- 
tiff cites  Battiahill  v.  Humphrtyt,  64  Mich. 
514.  38  N.  W.  581,  and  several  other  cases 
in  this  state,  to  sustain  the  proposition 
that  a  railroad  company  is  honnd  tj>  use 
reasonable  care  to  avoid  injuring  a  tres- 
passer after  seeing  his  danger,  or  after  his 
dangercould  have  been  seen  liyan  ordinarily 
prudent  person.  It  is  undoubtedly  the  rule 
that  the  defendant's  servants  would  have 
had  no  right  to  recklessly  run  their  engine 
over  this  boy  if  they  had  seen  the  danger 
he  was  in.  If,  however,  the  engineer  or  fire- 
man had  seen  the  boy  on  the  track,  they 
had  the  right  to  believe,  from  his  size,  that 
he  would  step  off.  It  is  not  like  the  coses 
cited  by  counsel  for  plaintiff.  In  those  cases 
{Baker  v.  Flint  A  P.  U.  R.  Oo.  68  Mich.  00, 
35  N.  W.  836;  Btarbard  v.  Detroit,  O.  H.  d 
M.  R.  Co.  122  Mich.  23,  80  N.  W.  878)  the 
injury  occurred  upiHi  street  crossings,  where 
the  defendants  were  required  to  give  some 
warning  cf  the  approach  of  their  trains.  In 
the  present  case  the  engineer  had  no  reason 
to  expect  anyone  to  be  on  the  track,  and,  if 
anyone  was  seen  of  the  aise  of  this  boy,  ha 
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would  be  Justified  In  believing    he    would 
•tep  off  in  time  to  Bv<ad  injuty. 

The   iudgmeut  must  be  rtwried,  uid  no 
new  trial  will  be  granted. 

The  other  Justice*  concur. 


HftTen  8.  PINGREB 


(lift  Hicb.  814.) 


The    teclalBliirc 


lum  UmK,  i 


I   the   poorer 

■X  tne  rate  wbich  railroad 
charKe  wltbln  certain  Itrolti. 

B.  The  levlalKtBre  iubt  confeF  upon  a 
rBlIro«d  eomnftiir  the  exeluitlvc  pawer 
lo  fix  Ita  rKten  for  the  transparutlon  ol 
pSBaengrri  ani]  freight  within  a  certela  maxi- 
mum, and  a  inbseqiient  attempt  br  the  legis- 
lature to  Oi  such  rates  Is  Invalid  ■■  tbe  Im- 
palrmant  of  the  obllgatlim  of  a  contract. 

8.  An  exelaatTe  power  to  flx  paaeFiiKer 
BsA   freight   ratca   within    the    mul- 

not  be  Impaired  bj 

imptlnB  to  111  such 
rates,  waa  conferred  upou  the  Michigan  Cen- 
tral RaJlroBd  Company  bj  1  IG  of  Its  charter, 
providing  that  It  ahell  be  lawtnl  tor  the  com' 
pan7  to  fli  the  tolls  and  charges  for  the 
transportation  of  property  and  persons,  sub- 
Icct  only  to  a  limitation  u  to  passengers  of 
S  rents  a  mile :  and  such  poner  Is  not  limited 
by  il  11.  30,  autborlilng  the  company  to 
charge  such  tolls  as  shall  be  lawfully  estab- 
lished by  by-laws,  and  to  pass  auch  by-lawa 
as  shall  be  necessary  to  carry  Into  eiecntlon 
the  powers  vested  In  It.  provided  they  are 
not  contrary  to  the  laws  or  Coaatltutloa  of 
the  United  atates. 

t.  The  exclaalve  rlsht  to  flx  IrelKht 
«Md  paaacBKCr  rates  within  a  maximum 
conferred  upon  the  Ulcblgan  Central  Ball- 
road  Company  by  |  16  of  Its  charier  has  not 
been  lost  or  surrendered  by  the  company's  ac- 
ceptance of  addlclonal  privileges,  under  arts 
professed  or  Impliedly  amendatory  of  Ita 
charter,  and  nnder  the  general  railroad  law, 
or  by  Its  abaorptlon  of  Ihe  property  and  fian- 
chlaes  of  other  railroad  corporations. 

B.  Pub.  Acts  1881,  Kv.  DO,  provldlnK  tor 
the  laananee  of  family  mlleaKc  tltk- 
«!■■  cannot  be  dee  Died  an  exercise  of  the 
power  of  amendment  reserved  In  the  charter 
to  the  Michigan  Central  Railroad  Company, 
as  It  does  not  purport  to  be  an  amendment  for 
the  charter,  and  contnlns  no  provlalon  for 
compensating  the  company  for  the  loss  of  Its 
eicluslvB  light  under  the  charter  to  Ox  Us 

(October  8. 1898.) 


rstes  of  c 


>   legislative  power  t 
rally,    see   not 


r  &  L.  Turcp.  Road 
3S  L.  R.  A.  ITT  ;  also  Louisville  &  N.  R.  Co.  v. 
Com.  (Ky.)  S3  L.  R.  A.  S09 ;  and  Indianapolis 
«.  Navln  llnd.)  41  U  R.  A.  S3T. 

For  valldit;  of  statutes  requiring  the  Issu- 
ance of  mileage  books,  see  earlier  cases  bi  this 
series  as  follows :  Atty.  Gen.  v.  Old  Colony  R 
Co.  (Mass,)  22  L.  B.  A.  112 :  and  Purdy  v.  Erii 
H.  Co.  (N.  y.)  48  L..  B.  A.  689. 
03  L.  B.  A. 


granting  ■  mandamus  to  compel  respondent 
to  iasue  to  relator  a  thousaad-milB  ticket  at 
the  rate  established  bj  statute.      Reverted. 

The  facts  are  stated  in  the  opinion. 

Mr.  BDnton  Hanahett,  with  ifcsara. 
AbUct  Pond  and  Hewy  Rn«sel,  for 
plaintiff  in  certiorari: 

That  the  legislature  can,  hf  contract,  the 
obligation  of  which  is  protected  frtun  l^is- 
lative  impairment  bj  the  Constitution  of 
the  United  States,  limit  or  restrict  the  exer- 
cise  of  its  police  power,  except  with  refer- 
ence to  life,  healtli,  and  morals,  is  settled 
by  the  court  of  last  resort  upon  tbe.t  ques- 
tion, to  wit,  the  Supreme  Court  of  the 
United  States. 

New  OrleariM  QaaligM  Co.  T.  Louiiiano 
Light  AH.  P.  A  Mfg.  Co.  IIS  U.  S.  650,  29 
L,  ed,  616,  6  Sup.  Ct.  Kep.  252;  Crescent 
City  Gaslight  Co.  t.  Xete  Orleans  gaslight 
Co.  27  Lo.  Ann.  147 ;  Projnietois  of  Bridge* 
T,  Hohoken  Land  A  Improv.  Co.  I  Wall.  116, 
17  L.  ed.  571;  The  .Bingkamton  Bridge,  S 
Wall.  51,  sub  nom.  Gh«nango  Bridge  Co.  y. 
Binghamton  Bridge  Co.  18  L.  ed.  137;  Wett 
River  Bridge  Co.  v.  Dim,  8  How.  507,  12  L. 
ed.  G.')5i  Ponfcharfrain  R.  Co.  v.  Orleon* 
Hav.  Co.  IG  La.  404. 

No  case  can  be  found  in  the  books,  which 
rules  that  the  exercise  of  the  power  to  regu- 
late rates  for  the  transportation  of  persoiu 
and  property  by  railroad  companiea  cannot 
be  restricted  or  limited  by  contract,  irbile 
several  cases  directly  affirm  and  many  recog- 
nize that  it  can  be  so  restricted. 

iSfOfie  T.  Yazoo  A  M.  Valley  R.  Co.  62 
Miss.  607,  62  Am.  Rep.  193;  Covington  A  L. 
Tump.  Bead  Co.  v.  Sandford,  164  U.  S.  693, 
41  L.  ed.  665,  17  Sup.  Ct.  Rep.  198;  Geor^ut 
R.  A  Bkg.  Co.  v.  Smith,  12S  U.  S.  174,  32 
L.  ed.  377,  9  Sup.  Ct.  Rep.  47;  Railroad 
Commiaiion  Cases,  116  U.  S.  307,  sub  nom. 
Stone  V.  Farmers'  Loan  A  T.  Co.  29  L.  ed. 
638,  a  Sup.  Ct.  Eep.  334;  388,  llBl;  Sione  v. 
Illinois  C.  R.  Co.  116  U.  S.  347,  20  L.  ed- 
660,  6  Sup.  Ct.  Rep.  348;  Stotie  v.  ^eio  Or- 
leans A  N.  E.  R.  Co.  116  U.  S.  352,  29  L. 
ed.  661,  6  Sup.  Ct.  Rep.  349,  391. 

An  amendment  to  a  charter,  simply  en- 
larging Uie  powers  of  the  corporation,  does 
not  create  a  new  corporation. 

Atty.  (Jen.  t.  Joy,  56  Mich.  84,  20  N.  W. 
806. 

A  corporation  cannot,  by  ite  own  act 
merely,  surrender  its  charter.  Such  sur- 
render, to  become  effective,  must  be  ac- 
cepted by  the  atal*. 

2  MorawetK,  Priv.  Corp.  B  1011;  Toim  v. 
Bank  of  River  Raisin,  2  Dougl.  (Uich.) 
G30. 

And  no  corporation  can  come  into  exist- 
ence except  in  smne  manner  provided  by 
statute. 

1  Moraweti,  Priv.  Corp.  8  8. 

The  intent  of  respondent's  dmrter  with 
reference  to  amendment  is:  (1)  That  any 
proposed  amendment  should  be  specific ;  that 
IS,  it  should  lie  an  act  which  in  terms  should 
express  the  intent  to  amend  said  charter; 
(2)  that  an  amendment  should  be  by  an  act 
by  which  the  legislature  should  take  into 
consideration  the  terms  of  the  charter,  and. 


18»8. 


PlKOREE  T.    MtCHIOAM   CENTRAL   H.    CO, 


STf 


In  order  to  make  the  amendment,  two  thirds 
ot  each  branch  of  the  lE^islature  sliould  vote 
to  make  tlie  same.  That  is  to  b»;,  the  vote 
should  be  k  vote  upon  the  charter  itself,  to 
amend  it;  (3)  that  the  legislature  should 
take  into  account  what  damagea  wouid  arise 
to  the  renpondent  bj  such  amendment.  This 
is  an  element  which  would  necessaril;  be 
eonsidered  in  determining  the  advieabilit; 
of  amending  the  charter  as  proposed. 

Orand  Ropiria  v.  Grand  Rapids  Hydrau- 
lie  Co.  06  Mich.  600,  33  N.  W.  749. 

The  chatter  of  the  Michigan  Central  is  a 
special  law,  and  act  No.  SO  of  1891  is  a  gen- 
eral law,  and  it  is  well  settled  that  a  gen- 
eral law  cannot  be  construed  to  alter  or 
amend  a  prior  special  law  by  implication, 
even  though  inconsistent. 

WntiH  V.  aage,  71  Mich.  202,  39  N.  W. 
56;  People  v.  Uanrahan,  75  Mich.  611,  4  L. 
B.  A.  751.  42  N.  W.  1124;  Sutherland,  SUt. 
Coostr.  S  157. 

The  said  act  No.  00,  if  held  or  construed 
ta  apply  to  this  respondent,  is  repugnant  to 
ftad  in  t'iolation  of  paragrapli  1  of  article 
14  of  the  Amendments  to  the  Constitution 
at  the  United  States  in  this,  to  wit,  that  it 
deprives  this  respondent  of  liberty  and  prop- 
erty without  due  process  of  law. 

AUgcycr  v.  Louisiana,  166  U.  8.  &T8,  41 
L.  ed.  832,  17  Sup.  Ct.  Tlep.  427. 

Uesgri.  Fred  A.  HajiiBrd,  Attorney 
General,  and  John  Atkinson,  for  defend- 


Where  the  power  to  altor  or  repeal  is  re- 
served in  a  special  charter,  a  subaetjaent 
general  statute  applicable  io  all  corpora- 
tions of  the  kind  will  iterate  as  an  amend- 
meant  of  the  special  charter  of  the  particular 
corporation. 

1  Thomp.  Corp.  }  04;  Durand  y.  Hew 
BaceH  d  S.  Co.  42  Conn.  211. 

The  legislature  of'lS4il  bad  no  power  to 
make  such  a  contract  as  claimed  by  reapond- 

^unn  T.  niinoii,  S4  U.  S.  113,  24  L.  ed. 
77 ;  Boston  Beer  Co.  v.  MattachvMetta,  B7  U. 
S.  25,  24  L.  ed.  089 ;  Nf/rthwegtem  Feitilis- 
ing  Co.  V.  Hf/de  Park,  07  U.  S.  650,  21  L. 
ed.  1030;  Stone  v.  Uiamiaippi,  101  U.  S. 
814,  25  L.  ed.  1079;  Chicago,  B.  d  Q.  R.  Co. 
r.  Itnca,  04  U.  S.  102,  nib  notn.  Chicago,  B. 
d  Q.  R.  Co.  V.  CuftB,  24  L.  ed.  B4;  Georgia 
R.  &  Bkg.  Co.  V.  Smith,  12S  U.  8.  174,  32 
L,  ed.  377,  0  Sup.  Ct,  Kep.  47;  Covington  d 
L.  Tump.  Road  Co.  t,  Sandford,  164  U.  S. 
57S,  41  L.  ed.  5fi0,  17  Sup.  Ct.  Rep.  198; 
Railroad  Commiation  Cases,  116  U.  S.  325, 
tub  nom.  Btone  v.  Farmer^  Loan  &  T.  Co. 
89  L.  ed.  C42,  8  Sup.  Ct.  Rep.  337,  388,  1101 ; 
Oordon  v.  Appeal  Taa  Covrt,  3  How.  133, 
11  L.  ed.  S29;  Piqua  Branch  of  State  Bank 
T.  JTnoop,  16  How.  369,  14  L.  ed.  B77 ;  Pro- 
prietors of  Bridges  v.  fiobaJ:en  Land  d  Im- 
rrov.  Co.  1  Wail.  116,  17  L.  ed.  G71;  Home 
of  the  Friendleta  v.  Route,  B  Wall.  430,  10 
L.  ed.  405. 

The  legislature  cannot  take  away  the  lib- 
erty of  contracting. 

Braceville  Coal  Co.  v.  People,  14T  lU.  66, 
tt  L.  R.  A.  340,  3A  N.  B.  62. 

Tha  legislature  ia  equally  incompetent  to 
S3L.R.A. 


make  one  person  pay  an  unreasonable  prica 
for  servicea  rendered  by  another. 

The  company  has  no  right  to  fix  its 
charges  except  by  by-laws,  and  aome  mean- 
ing must  be  given  to  the  provision  that  th« 
by-laws  shall  not  be  "contrary  to  the  CoQ- 
atitution  or  laws  of  the  United  States  or  of 
this  state." 

No  by-law  can  be  established  by  the  di> 
rectors  that  does  not  conform  to  the  laws  of 
the  state,  and  this  whether  the  laws  ware 
in  force  when  the  amended  charter  waa 
granted,  or  came  into  operation  afterwards. 

Itugglct  V.  Illinois,  108  U.  S.  526,  27  U 
ed.  SI2,  2  Sup.  Ct.  Rep.  632. 

Such    provisions    do  not    constitute  con* 

Stone  v.  minoie  C.  R.  Co.  116  U.  S.  347, 
29  L.  ed.  650,  6  Sup.  Ct.  Rep.  34S;  Georgia 
R.  d  Bkg.  Co.  V,  Smith,  128  U.  S.  174,  32 
L.  ed.  377,  0  Sup.  Ct.  Hep.  47. 

The  presumption  against  a  contract  is 
much  stronger  where  a  monopoly  ia  granted, 
because  in  such  cases  it  becomes  much  more 
important  that  the  state  should  retain  its 
power  to  protect  the  people  against  extor- 

Munn  V.  Itlinoii,  94  U.  S.  113,  24  L.  ed. 
77;  Budd  v.  New  Tork,  143  U.  S.  517,  3« 
L.  ed.  247,  4  Inters.  Com.  Rep.  45,  12  Sup. 
Ct.  Rep.  468;  Brass  v.  North  Dakota  ex  ret. 
Sloeser,  153  U.  S.  391,  38  I^  ed.  767,  4  In- 
ters. Com.  Rep.  760,  14  Sup.  Ct.  Rep.  857. 

The  amendments  to  the  charter  of  the 
Michigan  Central  have  so  entirely  changed 
the  acope  of  the  corporation  aa  to  operate 
as  a  repeal  of  the  special  franchises  con- 
ferred, and  to  bring  it  under    the    general 

State  V.  liaine  C.  B.  Co.  66  Me.  466. 

Act  No.  90  of  the  Laws  of  1601  is  itself 
a  repeal  of  9  16  of  the  charter,  if  at  the  time 
this  act  was  passed  the  charter  had  any  vi- 
tality left  as  to  the  question  of  fixing  rates. 

The  power  of  a  state  to  regulat«  the 
charges  of  railroad  companies  has  always 
been  sustained. 

Winona  <f  St.  P.  R.  Co.  t.  Blake,  94  U.  8. 
180,  24  U  ed.  99;  Chicago,  B.  &  Q.  R.  Co.  v. 
7oua,  94  U.  S.  166,  sub  nom.  Chicago,  B.  d 
Q.  R.  Co.  T.  Cutis,  24  L.  ed.  94;  Peik  v.  Chi- 
cago d  N.  W.  R.  Co.  04  U.  S.  164,  24  L.  ed. 
97 ;  Chicago,  M.  d  St.  P.  R.  Co.  v.  Aekle^, 
94  U.  S.  179,  24  L.  ed.  90;  Winona  &  St.  P. 
R.  Co.  v.  Blake,  04  U.  S.  180,  24  L.  ed.  00; 
Btone  V.  Wisconsin,  04  U.  S.  181,  24  L.  ed. 
102;  Shields  v.  Ohio,  9fi  U.  S.  319,  24  L.  ed. 
357 ;.  Railroad  Commission  Cases,  116  U.  8. 
307,  sub  nom.  Stone  v.  Farmers'  Loan  d  T. 
Co.  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334.  368, 
1101;  Doio  V.  Beidelfnon,  126  U.  S.  680,  31 
L.  ed.  841,  2  Inters.  Com.  Rep.  G6,  8  Sup. 
Ct  Rep.  1028;  Qeorgia  R.  d  Bkg.  Co.  v. 
Smith,  128  U.  8.  174,  32  L.  ed.  377,  9  Sup. 
Ct.  Rep.  47 ;  Chicago,  M.  d  St.  P.  R.  Co.  t. 
Vinnesota,  134  U.  8.  418,  33  L.  ed.  070,  3 
Inters.  Com.  Rep.  200,  10  Sup.  Ct.  Rep.  46^ 
702;  irinneapolvs  Eastern  R.  Co.  v.  Minne- 
sota, 134  U.  S.  473,  33  L.  ed.  988,  3  Inters. 
Cmn.  Rep.  224,  10  Sup.  Ct.  Rep.  473;  Mutm 
V.  Illinois.  94  U.  S.  113,  24  L.  ed.  77;  Bos- 
ton Beer  Co.  t.  Mastaelmsett;  07  U.  S.  2S, 
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21  L.  ed.  989;  SorthtDealem  FerlUiging  Co. 
V.  Hyde  Park,  97  U.  S.  869,  24  L.  ed.  1038; 
Ruqglea  v.  lUinoit,  108  U.  S.  628,  27  L.  ed. 
812,  2  Sup.  Ct.  Rep.  832;  Hpring  Valley 
H'aJcrtcorfc*  v.  Sckotlle,;  UO  U.  S.  347,  28 
L.  ed.  173,  4  Sup.  Ct.  Rep.  4S ;  Chicago  L. 
Int.  Co.  y.  Xeedtes,  113  U.  S,  575,  28  L.  ed. 
1085,  fi  Sup.  Ct.  Rep.  881;  Budd  v.  Weio 
York,  143  U.  8.  617,  36  L.  ed.  247,  4  Intera. 
Com,  Rep.  46,  12  Sup.  Ct.  Kep.  408:  Brass 
V.  Xorth  Dakota  ea  rel.  Blocser,  153  U.  S. 
391,  38  L.  ed.  757,  4  Inters.  Com.  Rep.  670, 
14  Sup.  Ct.  Rpp.  857 ;  Covington  S  h.  Tump. 
Hood  Co.  T.  Sandford,  164  U.  8.  578,  41  L. 
ed.  660,  17  Sup.  Ct.  Rep.  IBS;  Bladaon  v. 
Minnesota,  106  U.  S.  427,  41  L.  ed.  1004,  17 
Sup.  Ct.  Hep.  627. 

The  ripht  to  regulate  fares  haa  been  firm- 
ly est&bliBhed  in  this  state. 

Wellman  v.  C\\cago  &  0.  T.  R.  Co.  S3 
Mich.  6D2,  47  N.  W.  489 ;  Smith  v.  Lakt 
Shore  A  U.  S.  R.  Co.  114  Mich.  460.  72  N. 
W.  323;  Btimson  v.  UAtakegon  Booming  Co. 
100  Mich.  347,  69  N.  W.  142. 

The  right  to  regulate  the  business  of  rail- 
roads to  some  extent  has  always  been  con- 

Chicago  if  A.  B.  Co.  v.  People  ea  rel.  Koer- 
ner,  67  III.  11,  16  Am.  Rep.  609;  Com.  v. 
Batlem  R.  Co.  103  Mass.  254,  4  Am.  Rep. 
655;  Chicago  <£  V.  ^\^.  K.  Co.  y.  Fuller,  17 
Wall.  660,  21  L.  ed.  710. 

Hooker,  J.,  delivered  the  opinion  of  the 

The  circuit  court  lor  the  county  of  Wayne 
granted  a  mandamus  to  compel  the  respond- 
ent to  issue  to  relator  a  ticket,  popularly 
known  as  a  "family  mileage  ticiiet,"  dc 
scribed  in  act  No.  00  of  the  Public  Acts  of 
1891.  This  act  haa  been  considered  in  tlie 
case  of  Smith  v.  Lake  Shore  £  U.  8.  R.  Co. 
114  Mich.  460,  72  N.  W.  323,  and  held  ap- 
plicable to  that  company,  which,  like  the  re- 
spondent, was  one  of  the  railroad  compan- 
ies chartered  by  the  legislature,  previous 
to  the  adoption  of  the  Constitution  of 
1850,  which  reserves  the  power  of 
amendment  and  repeal  as  to  all  cor- 
porations  thereafter  created.  Many  of 
the  questions  raised  in  that  cose  are  before 
us  upon  this  record,  but  such  at  are  covered 
by  tne  decision  mentioned  need  not  be  dis- 
cussed here.  It  is  the  claim  of  the  railroad 
company  that  its  original  charter  consti- 
tuted a  contract  between  itself  and  the  state, 
whereby  it  was  riven  the  right  to  flx  the 
rate  to  be  charge  for  the  transportation  of 
passengers,  within  the  limit  of  the  maxi- 
mum rate  therein  prescribed,  of  3  cents  a 
mite,  and  to  r^uUte  the  manner  of  collect- 
ing the  name;  and  that  these  privileges 
cannot  b«  revoked  or  altered  except  upon 
compliance  with  the  reservation  of  power  to 
be  found  In  the  charter,  oix.,  by  compensat- 
ing the  company  therefor.  The  relator  con- 
tends: (1)  That  the  legislature  has  the 
general  power  to  fix  rates  of  transportation 
by  railroads:  (2)  that  it  cannot  part  with 
this  authority,  by  contract  or  otherwise,  so 
as  to  bind  succeeding  legislatures;  (3)  that, 
if  such  a  thing  were  possible,  the  charter  of 
fi3L.R.  A. 


the  respondent  should  not  be  m  construed; 
(4J  that,  even  if  the  charter  had  the  effect 
contended  for,  it  has  been  surrendered,  or  so 
altered  liy  its  consent,  that  the  respondent 
is  subject  to  the  provisitwis  of  the  general 
railroad  law  and  the  Constitution  of  18.'>0; 
(5)  that,  if  not  toat  by  surrender,  it  is  lost 
by  virtue  of  act  No.  90,  hereinbefore  men- 
tioned, which  must  be  treated  as  an  amend- 
ment under  the  charter,  taking  away  Iha 
right  to  fix  tolls,  but  subject  to  the  right  of 
the  company  to  recover  damages  from  the 
state  in  a  proper  proceeding. 

Relator's  Brat  proposition,  tnt.,  that  the 
legislature  has  power  to  fix  rates,  within 
certain  limits,  is  not  an  open  question.  It 
has  been  so  held  in  the  cases  of  Wellman  v. 
Chicago  d  a.  T.  ft.  Co.  83  Mich.  692,  47  N. 
W.  489,  and  Smith  y.  Lake  Shore  d  M.  B. 
R.  Co.  114  Mich.  480,  72  N.  W.  328,  where 
the  authorities  are  cited.  To  the  assertion 
that  the  right  to  regulate  tolls  belongs  to 
the  police  power,  and  cannot  he  bartered 
away,  we  reply  that  the  almost  uniform  cur- 
rent of  judicial   authority   is   to  the  etfect 


clear,  a  subsequent  attempt  by  the  legisla- 
ture to  fix  tolls  is  the  violation  of  a  con- 
tract, under  the  provisions  of  the  Federal 
Constitution.  We  will  allude  to  some  of  the 
cases  which  the  industry  of  counsel  has  col- 
lected. In  the  case  of  Xcin  OrUana  Oaaliyht 
Co.  V.  Louigiana  Light  £  11.  P.  d  Mfg.  Co. 
116  U.  S.  650,  29  I.,  ed.  510,  6  Sup,  a. 
Bep.  252,  it  appeared  that  the  legislature 
had,  in  1875,  granted  to  the  gas  company 
the  exclusive  right  for  fifty  years  to  supply 
goa  to  the  city  of  New  Ch-Ieana  through 
pipes  laid  in  the  public  streets.  Subse- 
quently, by  a  new  Constitution,  adopted  in 
1879,  it  was  provided,  that  the  "monopoly 
features"  in  the  charters  of  all  existing  cor- 
porations save  railroads  should  be  abolished, 
and  in  ISSl  the  light  company  was  author- 
ized to  use  the  streets  of  New  Orleans  for 
the  purpoHc  of  supplying  gas  to  the  public. 
A  hill  filed  to  restrain  this  project  was  dis- 
missed by  the  local  court,  and  the  United 
States  Supreme  Court  reversed  the  decree. 
The  unanimous  opinion  of  the  court,  deliv- 
ered through  Mr.  Justice  Harlan,  recof^ized 
the  right  of  the  state,  in  the  exercise  of  the 
police  power,  to  carry  on  the  businew  of 
furnishing  gas  Itself,  or  select  one  of  sev- 
eral agents  to  do  so,  but  held  that  "the  po- 
lice power,  according  to  its  largest  defini- 
tion, is  restricted  in  its  Axercise  by  the  na- 
tional Constitution;"  that  "this  is  further 
shown  by  those  cases  in  which  grants  of  ex- 
clusive privileges  respecting  public  high- 
ways and  bridgei  over  navigable  streams 
have  been  sustained  as  contracts,  the  obliga- 
tions of  which  are  fully  protected  against  im- 
pairment by  state  enactments."  As  sup- 
porting the  proposition,  the  distinguished 
jurist  cites  Proprietor*  of  Bridget  v.  Ho- 
boken  Land  d  Improv.  Co.  1  Wail.  110.  17 
L.  ed.  671;  The  Binghamlon  Bridge,  3  Wall. 
61,  sub  nom.  Chenango  Bridge  Co.  t.  Bing- 
hamton  Bridge  Co.  18  L.  ed.  137;  Wett 
Riiter  Bridge  Co.  v.  Dim,  6  How.  G07,  631, 
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12  L.  ed.  535.  He  approved  the  language 
4rf  Chief  Justice  Martin  In  Ponlchartratn 
X.  Co.  V.  Orleani  Nov.  Co.  15  Ia.  404,  413, 
where  he  says:  "In  the  same  maoQer  . 
Congreea  may  reward  the  discoverer  of 
new  inveDtion  or  mode  of  coniitructing  roads 
by  an  exclusive  privilege,  the  legislature 
may  rew-ard  those  who  employ  their  capital 
Mid  industiy  in  doubtful  enterprises  for  the 
construction  of  a  railway  between 
points,  which  may  be  of  great  utility  to 
public,  tliDugh  the  auccess  of  the  enterprise 
may  be  precarioua."  Allusion  was  also 
made  to  cases  in  which  it  is  held  that  an 
exemption  from  taxation  for  a  valuable  con- 
sideration, at  the  time  advanced,  constitutes 
k  contract  withio  the  meaning  of  the  Con- 
aUtution.  In  the  case  of  ProprietOTt  of 
Bridget  v.  Bohoken  Land  £  Improv.  Co.  I 
Wall,  llfl,  17  L.  ed.  671,  Mr.  JuaUce  Miller, 
in  discussing  a  grant  of  an  exelUBive  right 
to  erect  and  maintain  a  bridge,  eaid  that, 
"without  this,  they  would  not  have  invested 
their  money  in  building  the  bridge*,  which 
were  then  much  needed,  and  which  could 
not  have  been  built  without  some  such  se- 
curity for  a  permanent  and  Bufficient  re- 
turn for  the  capital  ao  expended,  Ou  the 
faith  of  this  enactment  they  invested  the 
money  necessary  to  erect  the  bridges.  These 
acts  and  promises  on  the  one  side,  and  the 
other  are  wanting  in  no  element  necessary 
to  constitute  a  contract."  The  case  of  The 
Bingkanilon  Bridge,  3  Wall.  61,  ntb  nom. 
Chenango  Bridge  Co.  v.  Binghamton  Bridge 
Co.  IS  L.  ed.  13T,  involved  the  question 
whether  a  charter  to  a  company,  authorii- 
■ng  it  to  build  and  maintain  a  bridge  for 
the  accommodation  of  the  public,  for  which 
H  was  given  the  right  to  take  certain  tolls, 
and  providing  that  it  should  he  tmlawful 
for  any  one  to  build  a  bridge  within  2  milea, 
constituted  a  contract  within  the  meaning 
of  the  Constitution.  The  question  arose  by 
reason  of  the  erection  of  another  bridge. 
It  was  held  to  be  a  contract,  in  the  follow- 
ing vigorous  language  of  Mr.  Justice  I^- 
vis:  "If  anything  was  settled  by  an  un- 
brcdien  coarse  of  decisions  in  the  Federal 
and  state  courts,  it  was  that  an  act  of  in- 
corporation was  a  contract  between  the  state 
and  the  stockholders,"  and  "a  departure 
from  it  now  would  involve  dangers  to  so- 
ciety that  cannot  be  foreseen,  would  shock 
the  aense  of  jaatice  of  the  country,  unhinge 
Its  business  Enterents,  and  weaken,  if  not 
destroy,  that  respect  which  has  always  been 
felt  for  the  judicial  department  of  the  gov- 
eminent.  .  .  .  The  purposes  to  be  at- 
tained are  generally  beyond  the  ability  of 
individual  enterprise,  and  can  only  be  ae- 
ctnnpliahed  through  the  aid  of  associated 
wealth.  This  will  not  be  risked,  unless 
privileges  are  given  and  aecnrities  furnished 
in  an  act  of  incorporation.  The  wants  of 
the  public  are  often  so  imperative  that  a 
duty  is  imposed  on  the  government  to  pro- 
vide for  them ;  and,  as  experience  has  proved 
that  a  state  ahould  not  directly  attempt  to 
do  this,  it  is  necessary  to  confer  on  others 
the  faculty  of  doing  what  the  sovereign 
penrer  is  unwilling  to  undertake.     The  leg- 


citizens:  'If  you  will  embarlc,  with  yo< 
time,  money,  and  skill,  in  an  enterprise 
which  will  accommodate  the  public  necessi- 
ties, we  will  grant  to  you  tot  a,  limited 
period,  or  in  perpetuity,  privileges  that  will 
justify  the  expenditure  of  your  money,  and 
the  employment  of  your  time  and  skill.' 
Such  a  grant  is  a  contract,  with  mutual 
considerations;  and  justice  and  good  policy 
alikfl  require  that  the  protection  of  the  law 
should  be  assured  to  it."  Recurring  to  the 
case  of  fleto  Orleans  Oaelight  Co.  v.  Louisi- 
ana Light  A  E.  P.  A  Mfg.  Go.  118  U.  8. 
660,  29  L.  ed.  616,  0  Sup.  Ct.  Rep.  2S2, 
where  the  foregoing  authorities  are  com- 
mented upon,  we  find  a  distinction  clearly 
drawn  between  cases  where  the  grants  have 
been  claimed  to  confer  privileges  injurious 
to  public  morals  or  public  health  and  those 
where  they  compensated  persons  for  per- 
forming a  public  service,  and  the  case  elab- 
orates still  further  the  proposition  that  a 
state  cannot  justify  the  repudiation  of  its 
solemn  engagements  by  the  claim  that  the 
police  power  cannot  he  diminished. 

The  existence  cd  this  power  on  the  part 
of  the  l^slature  to  bind  the  state,  by  a 
grant  of  a  right  to  take  tolls,  is  one  thing, 
and  the  question  whether  it  has  been  ex- 
ercised is  quite  another.  We  shall  find  nn- 
merous  cases  where  it  bas  lieen  held  that 
the  state  has  not  parted  with  this  power, 
and,  we  may  add,  many  of  these  seem  to 
admit  that  such  a  contract  may  be  made  by 
apt  and  clear  language  showing  such  in- 
tent. The  ease  of  Stone  v.  Yatoo  A  M.  VaU 
Uy  B.  Co.  62  Miss.  607,  52  Am.  Kep.  193, 
is  a  case  in  ptoint. 

The  railroad  company  was  incorporated 
1^  an  act  of  the  legislature  of  the  state  of 
Mississippi  approved  February  17,  1S82, 
which  contained  the  following,  among  other 
sections: 

"Sec.  6.  That  said  company  shall  have 
and  possess  the  power  of  fixing,  from  tjme 
to  time,  by  its  hoard  of  directors,  the  rates 
at  which  it  will  do  express  and  telegraph 
business,  and  shall  transport  other  express 
companies  as  may  apply  for  transportatiMi 
over  its  line,  at  a  juat  and  reasonable  rate 
of  compensation,  and  also  the  rates  at  which 
said  company  will  transport  persona  or 
property  over  its  railroad*  and  branches: 
Provided,  said  last- mentioned  rates  shall 
not  exceed  4  cents  per  mile  for  each  pas- 
senger, nor  exceed  the  following  rates  of 
freight:  .  ,  .  but  in  no  case  shall  the 
railroad  company  be  limited  to  a  less  charge 
than  26  cents  for  the  t,ransportati<Hi  of  any 
passenger,  parcel,  package,  or  article,  how- 
ever short  the  distance.  The  ratea  so  es- 
tablished from  time  to  tine  by  the  said 
board  of  directors  for  transporting  persona 
or  property  as  a  railroad  company,  not  ex- 
ceeding the  maximum  rate*  for  railroad 
business  as  above  set  out,  may  be  charged 
and  collected  by  eaid  company," 

Sulisequently  the  legislature  provided  ft 
commission  with  power  to  reduce  rates.  The 
court  of  last  resort  disposed  of  the  case  in 
a  forceful    opinion,  which    fully  recognizes 
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th«  rule  that  a  grant  of  a  right  to  fix  tolls 
niAy  be  a  valid  contract.  It  is  as  follows: 
"SeDtion  6  of  the  charter  of  the  appellee 
confers  on  the  company  power  W  fix,  from 
time  to  tiiue,  bj  its  board  of  directors,  the 
rates  at  trhich  it  will  transport  persons  oT 
property  over  its  railroads,  provided  Uiey 
shsil  not  exceed  a  maximum  specified  in  the 
act.  The  power  to  contract  is  an  essen- 
tial attribute  of  sovereignty,  and  is  of  prime 
importance.  Its  exercise  has  been  product- 
ive of  incalculable  bene&ts  to  society,  how- 
avei-  ^reat  may  be  the  evils  incident  to  its 
injudicious  employment.  It  cannot  be  de- 
aied  merely  because  of  its  liability  to  abuse. 
The  power  to  contract  implies  the  power  to 
vske  a  valid  coutfact.  Chartering  railroad 
companies  and  other  similar  associations 
has  long  been  an  acknowledged  and  a  fav- 
orite exercise  of  le^slative  authority.  The 
right  to  grant  charters  includes  the  right  to 
grant  such  as  will  be  upheld.  ...  A. 
grant  in  general  terma  of  authority  to  fix 
rates  is  not  a  renunciation  of  the  right  of 
l^slative  control  so  as  to  secure  reasonable 
rates.  Such  a  grant  evinces  merely  a  purpose 
to  confer  power  to  exact  compeuBatian  which 
shall  be  just  and  reasonable.  It  is  only 
where  there  is  an  unmistakable  manifesta- 
tion of  a  purpose  to  place  the  unrestricted 
right  in  tne  corporation  to  determine  rates 
of  compensatioti  that  the  power  of  the  leg- 
islature afterward  to  interfere  can  be  de- 
■ied.  It  is  not  to  be  presumed  that  the 
right  of  legislative  contrtrf  was  intended  to 
be  renounced.  Every  presumption  is  against 
that.  If  the  grant  can  be  interpreted  with- 
«ut  ascribing  to  the  legislature  an  intent 
to  part  with  any  power,  it  will  be  done. 
Only  what  is  plainly  parted  with  is  gone. 
Fixing  rates  in  a  charter  is  a  specification 
of  what  is  reasonable, — an  exclusion  of  tacit 
or  implied  conditicws  on  the  subject.  It  is 
an  essential  part  of  the  contract  of  incor- 
poration, the  most  important  condition  of 
its  existence,  the  inducing  cause  of  its  ac- 
eeptance.  That  it  was  the  legislative  in- 
tent to  vest  in  tbe  appellee  the  unrestricted 
right  to  fix  rates  within  the  limits  pre- 
scribed l^  the  charter  is  clear.  Thai,  this 
was  a  valid  contract  by  the  state,  obliga- 
tory and  inviolable  by  it,  we  regard  as  set- 
tled authoritatively  by  Federal  and  state 
decisions  too  numerous  for  citation.  If 
anything  is,  or  ever  can  bo,  settled  in  Amer- 
ican constitutional  law,  the  sanctity  and  in- 
violabitity  of  a  contract  between  a  state 
and  individuals  in  the  shape  of  a  charter 
for  a  business  ent«rprise,  accept«d  and  act- 
ed on  by  the  corporators  on  the  faith  of  its 
terms  and  provisions,  must  be  so  regarded. 
Tlie  appellee  has  the  unquestionable  right, 
from  time  to  time,  by  its  board  of  direc- 
tws,  to  fix  the  rates  at  which  it  will  trans- 
port ever  its  railroads,  provided  those  rates 
shall  not  exceed  tbe  maximum  prescribed  by 
the  charter.  That  is  the  contract.  ThcEie 
terms  uere  expressly  made.  On  the  faith 
of  them  capital  was  invested,  and  the  enter- 
prise set  on  foot.  It  is  not  allowable  now 
for  one  of  the  contracting  parties  to  inter- 
fere with  the  exercise  by  the  other  of  its 
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plainly  grsjited  rights.  Th^  are  secured 
beyond  the  reach  of  l^slation,  ami  cannot 
be  impaired.  The  state  cannot,  by  an  act 
ot  its  legislature,  abdicate  the  right  to  gov- 
ern artificial  as  well  as  natural  persons, 
hut  it  may  crest«  corporations,  and,  where 
they  are  not  a  part  of  the  machinery  of 
government,  the  franchise  cannot  be  resumed 
bj  the  legislature,  or  its  benefits  be  essen- 
tially impaired,  without  the  consent  of  the 
grantee.  To  hold  otherwise  would  be  revo- 
lutionsry,  and  disturb  the  foundations  of 
society  as  molded  l>y  the  judicial  utterances 
of  half  a  century  of  constitutional  govern- 
ment in  America."  We  think  there  is  no 
force  in  the  suggestion  that  this  decision 
might  have  been  different  had  the  legisla- 
ture itself  fixed  the  reduced  rate,  instead 
of  attempting  to  delegate  the  authority  to 
a  commissioner.  See  also  Oeor^ia  R.  <t 
Bkg.  Co.  V.  Smith,  128  U.  8.  174,  32  L.  ed. 
377,  9  Sup.  Ct.  Rep.  47,  where  Mr.  Justice 
Field  said:  "It  is  conceded  that  a  railroad 
corporation  is  a  private  corporation,  though 
its  uses  are  public,  and  that  a  contract  em- 
bodied in  terms  in  its  provisions,  or  neces- 
sarily implied  by  them,  is  within  the  con- 
stitutional clause  prohibiting  legislation  im- 
pairing the  obligation  of  contracts.  If  the 
charter  in  this  way  provides  that  the 
charges  which  the  company  may  make  for 
its  services  in  the  transportation  of  persona 
and  property  shall  be  subject  only  to  its 
own  control  up  to  the  limit  designated,  ex- 
emption from  legislative  interference  with- 
in that  limit  wilt  be  maintained."  In  the 
case  of  Reagan  v.  Farmers'  Loan  i  T.  Oo. 
164  U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Cmn. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047,  Mr.  Jus- 
tice Brewer  said:  "If  the  charter  had  in 
terms  granted  to  the  corporation  power  to 
charge  and  collect  a  definite  sum  per  mile 
for  the  transportation  of  persons  or  prop- 
erty, it  would  not  be  doubted  that  that 
express  stipulation  formed  a  part  of  the 
obligation  of  the  state,  which  it  could  not 
repudiate."  In  the  case  of  Chicago,  B.  <E 
Q.  R.  Co.  V.  foica.  94  U.  S.  1S5,  tub  nam. 
Chioago,  B.  &  <}.  R.  Co.  v.  Cutlt,  24  L.  ed. 
94,  Chief  Justice  Waite  used  similar  lan- 
guage. He  said :  "It  was  within  th* 
power  of  the  company  to  call  upon  the  leg- 
islature to  llx  |>erraanently  this  limit,  and 
make  it  a  part  of  the  charter,  and,  if  it 
was  refused,  to  abstain  from  building  the 
road,  and  establishing  the  contemplated 
business.  If  that  had  been  done,  the  char- 
ter might  have  presented  a  contract  against 
future  legislative  interference;  but  it  was 
not,  and  the  company  invest^  its  capital 
relying  upon  the  good  faith  of  the  people 
and  the  wisdom  and  impartiality  of  legis- 
lators for  protection  against  wrong  under 
the  form  of  l^slative  regulation,"  Again, 
in  Peik  V.  Chicago  It  y.  W.  R.  Co.  94  U.  S. 
164,  24  L.  ed.  97,  he  said:  "In  Munn  v. 
niinoit.  94  U.  S.  113,  24  L.  ed.  77,  and 
Chicago,  B.  &  Q.  R.  Co.  v.  loica,  94  U.  8. 
155,  sub  nom.  Chicago,  B.  d  Q.  R.  Co.  T. 
Cults,  24  I,,  ed.  94,  we  decided  that  the 
state  may  limit  the  amount  of  charges  by 
railroad  companies   tor   fares  and   freights. 
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•tnleiia  reatTiiinpd  by  somn  cootract  in  the ' 
charter,  even  though  their  income  may  have 
been  pledged  as  security  for  the  pa^meut 
of  obligations  incurred  upon  the  faith  of 
the  charter.  Bo  far  tbiB  case  ta  disposed 
of  by  those  dedsions."  The  B&me  power  is 
recognized  in  the  erase  of  Rugglet  r.  Illinois, 
t08  U.  S.  52S,  27  L.  ed.  812,  2  Sup.  Ct. 
Rep.  832.  The  case  of  Slate  t.  Vaine  C. 
R.  Co.  se  Me.  488,  supports  the  doctrine 
that  a  valid  contract  may  be  made,  though 
restrictive  upon  the  subsequent  eierciBe  of 
the  police  power, — citing  numerous  authori- 
ties,—and  we  majr  conclude  the  discussion 
fd  this  subject  as  we  commenced  it,  by  say- 
ing that,  as  we  understand  the  authorities, 
they  are  practically  uniform  upon  the  main 
proposition. 

Having  reached  the  conclusion  that  the 
state  had  power  to  make  a  valid  contract 
with  the  respondeat,  whereby  it  was  au- 
thorized to  llx  rates,  we  will  next  examine 
the  charter  to  ascertain  whether  its  language 
should  t>e  so  construed.  The  history  of 
this  charter  is  familiar.  The  state  had  en- 
tered upon  a  policy  of  internal  improvement, 
which,  at  the  time  this  charter  was  granted, 
bad  been  found  impolitic  SMi  disastrous,  and 
the  Constitution  adopted  soon  after  retlected 
public  sentiment  by  prohibiting  the  state 
from  engaging  in  any  work  of  internal  im- 
provement except  by  grant  of  property.  It 
bad  commenced  to  build  lines  of  railroad 
across  the  stata  The  public  documents  of 
the  day,  such  as  gubernatorial  messages  and 
legislative  papers,  clearly  indicate  that  ns- 

Stialions  trere  had  for  the  sale  of  the 
ichigan  Central  road,  in  which  the  price 
ta  be  paid  aud  the  privileges  to  be  accorded 
were  carefully  weighed.  In  bis  message  to 
the  l^slature  Gov.  Felch  said:  "Much 
complaint  has  existed  of  the  high  charges 
for  freight  on  these  roads,  yet  even  at  these 
rates  it  is  very  doubtful  whether  anything 
has  been  received  from  this  branch  of  their 
business  above  the  expenses  of  transporta- 
tion and  the  actual  injury  to  the  roads  and 
their  stock  and  flxturea.  It  would  seem 
that  true  pt^icy  requires  tha>^  the  Central 
road  should  be  spe^ily  rebuilt  with  T  or 
H   rail,"     "No    direct    proposition    for  the 

CiircliBse  of  these  works,  or  either  of  them, 
as  yet  been  made,  but  it  is  understood 
that  there  are  those  wtio  are  ready  to  n^o- 
tiate  for  the  purchase,  if  it  can  be  made  on 
terms  sufficiently  favorable.  The  granting 
of  an  act  of  incorporation  to  the  purchasers 
teems  to  be  deemed  indispensable.  The  re- 
luctance of  many  of  our  citizens  to  see  these 
important  works  fall  into  the  hands  of  cor- 
porate bodies  has  occasioned  some  opposi- 
tion to  the  proposed  sale,  and  it  must  be 
admitted  that  this  objection  is  not  without 
weight.  If  the  legislature  should  entertain 
the  proposition  favorably,  it  will,  of  course, 
be  in  their  power  to  annex  to  the  corpora- 
tion such  guards  and  restrictions  as  shall 
beat  secure  the  public  interests.  A  maxi- 
mum rate  of  tolls  may  be  established  in  the 
charter.  The  company  may  be  required  to 
finish  the  road  in  the  beat  possible  manner, 
and  in  such  time  as  the  l^slature  may  des- 
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ignate,  and  to  keep  it  in  the  best  possible 
repair,  and  in  constant  operation.  The 
right  of  repurchase  after  a  certain  period 
aud  on  certain  conditions  may,  if  deemed 
advisable,  be  retained  1^  the  state,  and  a 
simple  method  in  case  of  a  forfeiture  of  the 
chartered  privileges  may  be  adopted  for  an- 
nulling the  charter,  and  revesting  the  prop- 
erty in  the  state.  But,  while  every  requi- 
site guard  should  be  thrown  around  such 
chartered  rights,  it  should  be  remembered 
that  the  facilities  granted  in  such  charter 
will  be  regarded  as  of  the  utmost  impor- 
tance by  ^oee  proposing  to  purchase,  and 
the  charajiter  <rf  the  provisions  may  very 
possibly  determine  the  question  of  whether 
or  not  a  sale  can  be  effected.  The  utmost 
discretiMi  is  therefore  necessary  in  so  fram- 
ing the  provisions  of  such  charter  as  to 
protect  as  fully  as  possible  the  public  weal 
on  the  one  hand,  ana  not  to  defeat  the  poa' 
sibilit^  of  a  sale  by  unusual  restricticMU 
and  impracticable  requirements  on  the 
other."  .Joint  Documents  1S4S,  Introduc- 
tion, pp.  27,  28.  The  legislative  records 
show  the  following:  "The  select  committee, 
to  whom  was  referred  so  much  of  the  mes- 
sage of  the  governor  as  relates  to  the  sale 
of  the  works  of  internal  improvement,  and 
to  whom  have  been  also  referred  great  num- 
bers of  petitions  very  numerously  signed, 
and  coming  from  almost  every  portion  of 
the  state,  praying  for  the  saJe  of  the  pub- 
lic works,  beg  leave  to  report,"  etc.  "It  is 
without  precedent  that  any  compauy  Las 
brought  to  the  West  such  an  amount  of 
money  to  be  invested  in  any  enterprise.  In 
looking  through  the  length  of  the  land  your 
committee  find  but  one  district  of  country 
in  which  capital  to  that  amount  can  be  well 
spared  for  investment  at  a  distance,  and 
but  one  class  of  men  in  that  district 
whose  vigilant  and  far-seeing  eye  would  be 
likely  to  engage  them  in  such  an  adventure. 
The  men  named  in  the  bill  presented  are  of 
that  class.  Of  their  ability  to  take  and 
ctnnplete  the  road  no  doubt  is  entertained, 
and  your  committee  have  strong  grounds  to 
believe  that  they  will  purchase  the  road  on 
the  terms  proposed  if  the  bill  shall  become  a 
law  IB  its  present  shape,  but  in  case  any  ma- 
terial alteration  is  made  they  cannot  antici- 
pate with  conlidence  any  such  result. 
.  .  .  To  protect  the  people  against  un- 
reasonable charges  for  freight  a^  passen- 
gers, the  maximum  for  passengers  within 
the  state  is  3  cents  per  mile,  and  upon  the 
great  staple  of  produce  and  consumption, 
flour,  grain,  lime,  plaster,  salt,"  etc.,  "the 
tolls  arc  limited  to  the  average  of  tolls  on 
the  best  New  England  roads  upon  the  same 
articles:  these  rates  to  be  reviewed  and  ad- 
justed once  in  ten  years  if  the  state  desire 
it."  House  Documents  1846,  Doc.  No.  2. 
"That  the  central  and  southern  roads  pre- 
sent BUtlicient  inducements  to  capitalists  to 
make  a  purchaae  desirable  seems  to  be  gen- 
erally conceded,  but  the  sum  of  money  they 
will  bring  cannot,  of  course,  be  ascertained 
until  terms  of  sale  are  proposed,  and  an  of- 
fer made.  .  .  .  Again,  the  amount  of 
money  which  the  company  would  be  willing 
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to  pny  would  b«  Increased  or  diminiBhed  b; 
the  extoit  of  the  privileges  and  corporate 
powers  whioh  the  legislature  might  bee  fit 
to  grant.  Unusual  restrictionB  or  re.'^erTa- 
tions  would  either  prevent  a  sale  altogether, 
or  lessen  very  materiallj  the  price  which 
the  purchaser  might  otherwise  be  willing 
to  give.  The  policj'  of  the  legislature  in 
this  respect  should  be,  in  the  opinion  of 
your  committee,  to  grant  a  charter  delegat- 
ing liberal  powers  and  privileges,  but  so  de- 
fined and  guarded  as  to  keep  the  compa- 
nies in  proper  check,  and  prevent  abuse. 
On  such  terms  a  sale  could  probably  be  ef- 
fected, while  it  might  be  impracticable  to 
sell  should  greater  restrictions  be  imposed. 
Capitalists  will  not  invest  thur  money 
where  the  rights  to  be  acquired  are  ill  de- 
fined, or  where  th^  can  be  interfered  with, 
or  taken  away,  at  the  option  of  the  legisla- 
ture." Senate  Documents  184B  (Doc.  No. 
9)  p,  IS.  It  would  seem  obvious  that  the 
ffranting  of  a  right  to  fix  tolls  within  a  lim- 
it prescribed  was  intended.  The  first  sec- 
tion of  the  act  (act  No.  42,  Laws  1846) 
created  the  corporation.  The  second  pro- 
vided for  the  purchase  of  the  road  and  prop- 
erty pertaining  thereto  for  the  sum  of  S2,- ' 
000,000.  Section  3  provided  for  a  forfeit-  j 
ure  and  dispossession  in  case  of  a  failure 
to  meet  the  payments  aa  agreed  upon.  Sec- 
tion 12  provided:  "The  said  company 
.  .  .  shall  have  power  to  regulate  the 
time  and  manner  in  which  goods  and  passen- 
gers sbal]  be  transported,  taken  and  car- 
ried on  said  railroad,  as  well  as  the  manner 
of  collecting  all  tolls  and  dues  on  account  of 
transportation,  carriage,  and  storage."  Sec- 
tion 16  provided  that  it  should  be  lawful 
tor  said  company  from  time  to  time 
to  fix,  regulate,  and  receive  the  tolls 
and  charges  taken  for  the  transportation  of 
property  and  persons  on  said  railroad  sub- 
ject only  to  a  limitation  as  to  passengers 
of  3  cents  a  mile  and  10  cents  in  addition 
on  distances  not  exceeding  30  miles.  The 
following  provisions  of  IS  36  and  39  may  be 
mentioned  in  this  connection; 

1.  The  state  reserves  the  right,  at  any 
time  after  January  1,  1S67,  to  purchase  said 
railroad,  and  all  the  property,  effects,  and 
assets  of  the  company  upon  terms  named 
based  upon  the  market  value  id  the  prop- 
erty at  the  time  of  such  purchase. 

2.  The  rights  and  franchisee  vested  or 
which  may  vest  in  the  company  under  or 
by  virtue  of  said  act  "shall  not  in  any  man- 
ner be  prejudiced  or  affected  save  as  here- 
in provided  or  by  judicial  proceedings  or 
by  a  repurchase  of  said  railroad  to  he  made 
t^  the  state"  as  in  said  section  36  provided. 

"3.  The  stato  reserves  the  right,  at  any 
time  after  thirty  years  from  the  passage  of 
this  act,  by  a  vote  of  two  thirds  of  each 
branch  of  the  legislature,  to  alter,  amend, 
or  repeal  the  same,  provided  that  said  com- 
pany shall  be  compensated  by  the  state  for 
all  damages  sustained  by  reason  of  such  al- 
teration, amendment  or  repeal." 

Section  15  makes  it  lawful  for  the  com- 
pany to  use  its  own  judgment  in  fixing  tolls, 
and  proi'ides  that  it  shall  not  receive  more 
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than  S  cents  per  mile  for  the  transportation 
of  passengers,  and  imposes  A  penalty  for 
charging  more.  In  the  case  of  6Eor^a  R.  A 
Bhg.  Co.  V.  aviith,  128  U.  S.  174,  32  L.  ed. 
3T7,  6  Sup.  Ct.  Rep.  47,  a  charter  contain- 
ing the  following  provision  was  before  the 
court:  "The  said  Georgia  Railroad  Com- 
pany shall,  at  all  times,  have  the  exclusive 
right  of  transportation  or  conveyance  of  per- 
sons, merchandise,  and  produce,  over  the 
railroad  and  railroads  to  be  by  them  con- 
structed, while  they  see  fit  to  exercise  the 
exclusive  right,  provided,. that  the  charge  of 
transportaUou  or  conveyance  shall  not  ex- 
ceed 50  cents  per  100  pounds,  on  heavy  ar- 
ticles, and  10  cents  per  cubic  foot,  on  arti- 
cles of  measurement,  for  every  100  railea; 
and  6  cents  per  mile  for  every  passenger." 
At  first  blush  this  might  seem  to  authorize 
the  fixing  of  rates  within  the  limit  of  5 
cents  a  mile.  Stnt  the  court  held  othenvise. 
It  will  be  noticed  that  the  provision  there 
construed  gave  to  the  railroad  an  exclusive 
use  of  the  road,  which  theretofore  was  sup- 
posed to  he  open  to  nse  by  others,  upon  the 
proviso  that  the  charge  for  transportation 
should  not  exceed  5  cents.  So  long  as  this 
price  was  not  exceeded,  the  right  would  con- 
tinue exclusive,  but  it  did  not  follow  that  a 
contract  right  to  fix  tolls  up  to  6  cents  was 
conferred.  The  section  contained  no  ex- 
press grant  of  power,  and  none  is  necessari- 
ly implied.  Such  was  the  construction  of 
the  court,  but  it  was  careful  to  say;  "If 
the  chartar  in  this  way  provides  that  the 
charges  which  the  company  may  make  for 
its  services  in  the  transportation  of  persons 
and  property  shall  be  subject  only  to  its 
own  control  up  to  the  limit  designated,  ex- 
emption from  legislative  interference  with- 
in that  limit  will  be  maintained." 

Again,  there  is  a  class  of  cases  where 
charter  provisions  give  the  right  to  fix  rates 
in  general  terms.  That  is  no  more  than 
the  common  carrier  Tfould  have  by  impli- 
cation were  the  charter  silent  upon  the  sub- 
ject of  compensation.  In  Railroad  Commis- 
sion Cases,  110  U.  S.  307,  nib  nom.  Stone  v. 
Farmers-  Loan  rf  T.  Co.  20  L.  ed.  636,  « 
Sup.  Ct.  Rep.  334,  388,  1101,  the  charter  un- 
.  der  consideration  granted  to  the  company 
the  right,  "from  time  to  time,  to  fix  lolls 
and  charges."  It  prescribed  no  limit.  The 
court  held  that,  in  the  absence  of  words  of 

Cositive  grant,  or  their  equivalent,  in  the 
iw,  the  power  of  the  state  to  regulate 
would  not  be  cut  off,  and  that  reasbnahte 
doubts  should  be  resolved  in  favor  of  the 
state,  citing  the  words  of  Mr.  Chief  Justice 
Marshall  in  Providenoe  Bank  v.  Billings,  4 
Pet.  600,  7  L.  ed.  955,  that  "its  abandon- 
ment ought  not  to  he  presumed  in  a  case 
in  which  the  deliberate  purpose  of  the  state 
to  abandon  it  does  not  appear."  Also  Pro- 
prietors of  Charles  fiiwer  Bridge  v.  Propri- 
etors of  Warren  Bridge,  11  Pet  420,  9  L. 
ed.  773;  DetaicaTe  Railroad  Torn,  18  Wall. 
200,  suh  nom.  Minot  v.  Philadelphia,  W.  i 
B.  R.  Co.  21  L.  ed.  888;  Bailei/  v.  Magwire, 
22  Wall.  215,  22  L.  ed.  850;  Northtcostem 
Fertilisnnp  Co.  v.  Hj/de  Park,  97  U.  S.  660, 
24  L.  ed.  1036;  TieKton  v.  Uahoning  County 
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Comn.  100  U.  8.  B4S,  26  L.  ed.  710.  Refer- 
ring to  the  proviiion  of  the  cbarter,  the 
court  said;  We"flnd,flrst  the  authority  given 
to  carry  pereone  und  property.  This  of  it- 
self implies  authority  to  charge  a  reoson- 
Bti|e  sum  for  the  carriage.  In  thia  way  the 
corporation  was  put  in  the  aame  position 
a  natural  person  would  occupy  if  engaged 
in  the  same  or  like  businEss.  ite  rights  and 
privileges  in  ita  business  of  trans oortati on 
are  just  what  those  of  a  natural  person 
would  be  under  like  circumstances;  no  more, 
no  tees.  The  natural  person  would  be  sub- 
ject to  legislative  control  as  to  the  amount 
of  his  charges.  So  must  the  corporation 
be."  In  short,  the  provision  that  it  might, 
frwn  time  to  time,  fix  tolls  was  a  grant  of 
nothing  that  it  would  not  have  nad  the 
right  U)  do  had  it  not  been  inserted,  and  did 
not  bave  the  effect  of  enlarging  its  rightr 
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apparent.     In 


Stone  V.  Illinois  C.  B.  Co.  llfl  U:  S.  347,  29 
L.  ed.  GJJO,  6  Sup.  a.  Rep.  348,  38S,  1191, 
the  charter  granted  power  to  establish  such 
rates  for  transportation  as  they  may  deem 
proper,  and  to  alter  and  change  them  at 
pleasure;  and  it  was  held  that  it  did  not 
show  an  intent  on  the  part  of  the  legislature 
to  part  with  the  power  to  regulate.  The 
provision  was  substantially  the  same  as  that 
in  Railroad  Gommiation  Cases,  110  U.  S. 
307,  tub  nom.  Stone  v.  Farmers'  Loan  it  T. 
Co.  Z9  Ti.  ed.  eS6,  6  Sup.  Ct.  Rep.  334,  389, 
1191.  The  other  railroad  commiBsion  case 
—Btone  V.  liew  Orleans  A  N.  E.  R.  Co.  110 
U.  S.  352,  29  L.  ed.  051,  8  Sup.  Ct-Tlep.  340, 
301 — needs  no  discussion  further  than  to 
•ay  that  the  charter  there  discussed  express- 
ly reserved  to  the  le08lature  the  power  to 
regulate  ratee.  The  charter  of  the  respond- 
ent contains  a  direct  grant  of  power  to  fix, 
regulate,  and  receive  tolls.  It  also  fixes 
what  it  evidently  considered  a  reasonable 
rate  as  to  passengers,  ins..  3  cents  per  mile. 
It  clinches  the  motter  by  providing  that  the 
respondent's  right  to  fix  tolls  abould  be  lim- 
ited by  this  rate  of  3  cents,  and  by  that 
a61j.  It  was  not,  then,  a  general  grant  of 
power,  and  therefore  limited  to  fixing  rates 
the  reasonableness  of  which  should  be  deter- 
mined by  the  usual  methods,  and  conse- 
quently the  same  power  as  any  individual 
or  corporaticm  would  hare  without  it,  but 
was  Intended  to  confer  a  contract  right  to 
fix  tolls,  within  the  limit  of  8  cents  a  mile, 
as  plainly  as  though  it  had  provided  that 
said  road,  should  have  the  right  to  charge 
3  cents  a  mile,  or  lees.  In  its  discretion,  for 
tranaportation  of  passengers.  It  will  be 
noticed  in  the  cases  cited  that  in  no  case 
wher«  a  maximum  rate  was  fixed  has  the 
right  of  the  company  to  fix  totls  to  that 
amount  been  denied.  Iliis  case  is  even 
stronger  than  snch,  inasmuch  as  the  charter 
expressly  fixes  tiie  limitation,  and  unqual- 
ifiedly states  that  such  shall  be  the  only 
limitation  of  the  company's  power.  But 
our  attention  is  called  to  the  provisions  of 
\\  II  and  30,  which  are  »aid  to  limit  the 
power  conferred  by  f  15.  Section  II  con- 
tains the  provision  that  "the  said  company 
shall  have  power  to  charge  for  tolls  and 
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transportation  such  sums  as  shall  lie  law- 
fully established  by  the  by-lawa  of  said  com- 
pany." Section  30  confers  upon  the  board 
of  directors  the  power  to  do  many  acts,  and 
concludes  as  follows:  "And  shall  have  pow- 
er to  pass  all  by-laws  which  may  be  neces- 
sary for  the  carrying  into  execution  all  the 
powers  vested  in  the  company  hereby  in- 
corporated: provided,  such  by-laws  ahall 
not  be  contrary  to  the  Constitution  or  laws 
of  the  United  States  or  of  this  state."  It  is 
contended  that  these  provisions  negative  any 
contract  right  to  the  exclusion  of  r^ulation 
of  rates  by  the  legislature  that  oUierwise 
might  he  conferred  by  }  15,  and  we  are  cited 
to  Ituggtea  v.  lUinoii,  108  U.  S.  526,  27  L. 
ed.  S12,  2  >Sup.  Ct.  Rep.  832,  in  support  of 
the  contention.  The  charter  provisions  in 
that  case  conferred  only  a  general  power 
to  fix  rates,  and  we  have  already  shown  that 
such  provisions  do  not  confer  a  right  to  do 
more  tlian  fix  reasonable  rates  within  the 
limits  that  the  legislature  may,  from  time 
to  time,  preacribe.  The  provision  was  as 
follows:  "Shall  have  power  to  make,  or- 
dain, and  establish  all  such  by-laws,  rules, 
and  r^ulations  as  may  be  deemed  expedient 
and  necessary  to  fulfil  the  purposes  and  car- 
ry into  effect  the  provisions  of  this  act,  and 
for  the  well  ordering,  regulating,  and  secur- 
ing the  affairs,  business  and  interest  of  the 
company:  provided,  that  the  same  be  not  re- 
pugnant to  the  Constitution  and  laws  of  the 
United  States,  or  of  this  state,  or  repug- 
nant to  this  act."  The  court,  after  quoting 
the  above  provision,  which  was  a  part  of  aa 
amending  section  (9  0),  proceeds  as  fol- 
lows: By  S  6  all  the  powers  of  the  com- 
pany were  vested  in  snd  could  be  exerdsed 
by  the  directors.  Clearly,  under  this  au- 
thority no  by-law  can  be  established  by  the 
directors  that  does  not  conform  to  the  laws 
of  the  state,  and  this  whether  the  laws  were 
in  force  when  the  amended  charter  wa> 
granted  or  came  into  operatiui  afterwards. 
The  power  of  the  company  for  the  regula- 
tion of  ita  own  affairs  was  thus  in  express 
terms  subjected  to  the  legislative  control  of 
the  state.  The  corporate  power  was  a  con- 
tinuing one,  and  intended  ft*  the  ordering 
of  the  affairs  of  the  company  aa  circum- 
stances might,  from  time  to  txiae,  require. 
The  reserved  control  by  the  state  was  also 
continuing  in  its  nature,  and  manifestly  in- 
tended for  the  protection  of  the  public  when- 
ever, in  the  Judgment  of  the  l^slative  de- 
partment of  the  government,  the  necessity 
should  arise.  Then  follows  the  special  pro- 
viaiou  on  which  the  claim  of  a  contract  is 
predicated.  It  is  as  follows:  "The  board 
of  directors  shall  have  power  to  establish 
such  rates  of  toll  for  the  conveyance  of  per- 
sons or  property  upon  the  same  aa  they 
shall  from  time  to  time  by  their  by-laws  de- 
termine, and  to  levy  ana  collect  the  eame 
for  the  use  of  the  company."  On  comment- 
ing upon  this  the  court  said ;  "Grants  of 
immunity  from  legitimate  governmental 
control  are  never  to  be  presumed.  On  the 
contrary,  the  presumptions  are  all  the  other 
way,  and,  unless  an  exemption  is  clearly  es- 
tablished, the  legislature  is  free  to  act  on 
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*11  subjects  within  [ta  general  jurisdiction, 
as  the  public  interests  may  seem  to  require, 
Ab  whs  said  by  Chief  Justice  Taney,  speali 
ing  for  the  court,  in  ProprUtors  Charles 
River  Bridge  t.  fTojirietora  Warren  Bridge, 
11  Pet.  547,  9  L.  ed.  824:  'It  can  never  be 
aesuEQcd  that  the  government  intended  to  di- 
minish its  potvor  of  accomplishing  the  end 
for  which  it  was  created.'  This  Is  an  ele- 
mentary principle.  In  Chicago,  B.  d  Q.  R. 
<Jo.  T,  lotca,  114  U.  S.  156,  *«6  nom.  Chicago 
B.  d  Q.  R.  Co.  y.  Cutts,  24  L.  ed.  04 ;  Peik 
T.  Chicago  &  N.  W.  B.  Co.  ^4  U.  S.  176,  24 
L.  ed.  98,  and  Winona  &  8t.  P.  R.  Co. 
Blake,  94  U.  S.  ISO,  24  L.  ed.  99,  it  was  i 
termined  that  a  state  may  limit  the  amount 
of  charges  by  railroad  companies  for  fares 
and  freights  unless  restrained  by  some  "" 
tract  in  the  charter.'  The  right  to  a  r< 
sal  of  the  present  judgment  rests  on  the 
-questitm  whether  this  comp&ny  has  any  such 
lestraining  contract,  and  that  depends  on 
the  effect  to  be  given  the  amending  i  6.  The 
company,  by  its  original  charter,  was  au- 
thorized to  transport  passengers  and  prop- 
erty, and  to  receive  compensation  therefor. 
This,  if  there  had  been  nothing  more,  would, 
under  the  rule  stated  in  ifunn  v.  Illinoia,  04 
U.  S.  Ill,  24  L,  ed.  77,  and  the  several  rail- 
road eases  decided  at  the  same  time,  require 
the  company  to  carry  at  reasonable  rates, 
and  leave  the  legislature  at  liberty  to  fix 
tJie  maximum  of  what  would  be  reasonable. 
So  that,  laying  aside  the  limitations  of  the 
old  charter,  the  question  here  is  whether  the 
amending  section  relied  on  has  the  effect  of 
taking  away  from  the  state  this  power  of 
legislative  regulation.  .  .  .  This  is  the 
form  in  which  the  power  to  charge  and  col- 
lect compensation  for  the  carriage  of  per- 
sons and  property  was  granted  h;  the 
amended  charter.  The  rates  must  be  fixed 
by  by-laws,  and  no  by-law  can  be  made  that 
is  at  all  repugnant  to  the  laws  of  the  stat«. 
The  first  paragraph  of  the  section,  with  its 
proviso,  prescribes  generally  what  is  neces- 
sary to  the  validity  of  a  by-law,  and  the  sec- 
ond allows  the  directors  to  fix  rates  by  by- 
laws. It  is  undoubtedly  true  that  the  first 
paragraph  neither  adds  to  nor  takes  from 
the  inherent  power  of  a  corporation  to  make 
1>y-laws  for  the  regulation  of  its  affairs,  and 
that  the  proviso  is  nothing  more  than  a  leg- 
islative declaration  of  the  principle  of  the 
common  law  that  all  by-laws  must  be  rea- 
sonable, and  not  in  conflict  with  the  laws 
of  the  state.  But  the  rery  fact  that  such  a 
provision  would  have  been  implied  adds  to 
the  significance  of  its  incorporation  in  ex- 
press terms  into  the  charter,  and  manifests 
a  determination  not  to  leave  room  for  doubt 
as  to  the  right  of  the  state  to  use  its  leg- 
islative power,  if  necessary  for  the  regula- 
Uon  of  the  affairs  of  the  corporation,  at 
least  by  the  enactment  of  general  laws  ap- 
plicable to  all  corporations  of  a  like  char- 
acter, and  engaged  in  a  like  business.  There 
is  nothing  which  even  in  the  remote:^t  de- 
gree indicates  that  a  by-law  fixing  rates  is 
to  be  of  a  different  character  frmn  those 
regulating  the  other  business  of  the  com- 
^uy.  When,  therefore.  In  a  section  of  the 
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the  laws  of  the  state,  we  find  that  the  ratea 
of  charge  to  be  levied  and  collected  for  Uie 
conveyance  of  persons  aud  property  are  to 
be  reflated  by  by-laws,  the  conclusion  is  ir- 
resistible that  (inly  such  charges  can  be  col- 
lected as  are  allowed  by  the  laws  of  the 
state.  This  implies  that  in  the  absence  of 
direct  legislation  <hi  the  subject  the  power 
of  the  directors  over  the  rates  is  subject 
only  to  the  common-law  limitation  of  rea- 
BOnsblenesB,  for,  in  the  absence  of  a  statute 
or  other  appropriate  indication  of  the  leg- 
islative will,  the  common  law  forms  part  of 
the  laws  of  the  state  to  which  the  corporate 
by-laws  must  conform.  But  since,  in  the 
absence  of  some  restraining  contract,  the 
state  may  establish  a  maximum  of  rates  to 
he  charged  by  railroad  companies  for  the 
transportation  of  persons  and  property.  It 
follows  that  when  a  maximum  is  so  estab- 
lished the  rates  fixed  by  the  directors  must 
conform  to  its  requirements,  otherwise  the 
by-laws  will  be  repugnant  to  the  laws."  It 
is  noticeable  that  in  the  present  case  we  do 
not  "find  the  section  granting  the  powei'  to 
fix  rates  by  by-law  in  the  same  section  thst 
declares  that  by-laws  shall  not  he  in  con- 
flict with  the  laws  of  the  state,"  nor  do  we 
find  a  mere  general  authority  to  fix  rates, 
nor  a  mere  mention  of  a  maximum  rate. 
In  construing  this  charter  we  must,  as  in 
any  other  case,  endeavor  to  ascertain  the  in- 
tent of  the  legislature,  and  we  are  of  the 
opinion  that  JS  11  and  30  should  not  be  held 
to  qualify  the  unambiguoua  grant  contained 


i  15  has  been  lost  by  surrender.  Counsel 
assert  that  it  has  been  lost  by  reason  of  re- 
spondent's acceptance  of  additional  privi- 
leges under  acts  professedly  or  impliedly 
Moendatory  of  its  charter,  and  under  the 
general  railroad  law;  and,  secraidly,  by  rea- 
son of  its  consolidation  with,  or  absorpUon 
of,  the  property  and  franchises  of  other  rail- 
road corporations  of  the  state.  It  is  said 
that  in  184»  the  Michigan  Central  Railroad 
Company  became  a  corporation  with  the 
right  of  perpetual  succession,  and  the  right 
to  complete  the  half-finished  railroad,  with- 
in the  borders  of  this  state,  and  to  have  a 
capital  of  $8,000,000;  that  at  the  present 
time  the  respondent  has  a  continuous  line 
through  the  states  of  Michigan,  Indiana. 
and  Illinois,  and  that  it  operates  some  and 
owns  other  railroads  in  this  state,  alt  of 
which  it  operates  in  conjunction  with  its 
own,  the  corporati<«s  owning  which  are  said 
to  have  practically  ceased  to  exist,  and  the 
roads  are  known  to  the  public  only  as  parts 
of  the  Michigan  Central  Railroad,  and  the 
companies  which  built  them  can  only  be 
reached  through  the  Michigan  Central ;  and 
that  in  some  instances  it  owns  the  entire 
stock  of  such  roods.  We  do  not  discover 
that  it  is  asserted  that  the  respondent's  re- 
lations with  these  roads  are  unauthoriEod. 
and,  if  they  were,  we  are  not  advised  that 
the  claim  is  made  that  the  chart«r  has  been 
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juid  through  g,  conscdidation  bu  hecome  a 
jiew  corporation,  whioh,  having  come  into  ex- 
istence since  1S50,  is  subject  to  the  powers 
reserved  by  ttae  present  Constitutioa.  In 
1848.  by  act  No.  197,  entitled  "An  Act  to 
Amend  an  Act  Entitled,"  cAc.  (describing 
the  respondent's  charter),  tlie  legislature 
-extended  the  powers  ot  the  corporation 
theretofore  formed,  and  authoriz«l  it  to 
build  and  operate  a  railroad  from  tfas  south- 
^m  line  of  this  state  to  Chicago.  The  char- 
ter, hy  S  30,  resen-ed  to  tbe  state  the  right 
to  purchase  the  property  of  this  company 
upon  terms  therein  stated.  Counsel  say 
<Jiat  the  act  of  1S4B  contained  no  saving 
clause  as  to  the  old  charter,  and  that  it  de- 
stroyed the  option  of  the  state  to  purchase 
under  S  3b,  because  it  destroyed  Uie  basis 
of  fixing  the  price.  We  think  a  suffldeat 
answer  to  this  is  the  question  "whether  the 
rq>eal  of  E  3S,  thereby  depriving  tJie  state 
of  the  right  to  purchase,  would  have  dis- 
solved the  corporatJon."  It  must  be  maid- 
fest  that  it  would  not,  and  we  know  ot  no 
auUiority  to  support  the  proposition  that 
an  enlargement  of  the  powers  of  a  corpora- 
tion puts  an  end  to  its  life,  and  at  the  same 
time  creates  another.  To  ftdlow  tills  aug- 
gestion  to  its  logical  consequence  under  the 
Constitution  of  1350,  it  might  be  contended 
that  an  effort  on  the  part  of  the  legislature 
to  increase  the  powers  of  a  cca-porntion 
would  result  in  diminishing  them  by  opera- 
tion of  law.  We  think  the  amendatory  acts 
iiad  no  such  effect  as  to  dissolve  the  corpo- 
ration, whether  they  were  enacted  before  or 
after  the  adoption  of  our  present  Constitu- 
tion, and  tt^at  the  act  of  1656  (act  No.  139), 
authorizing  the  Michigan  Central  to  build  a 
double  track,  and  to  sell  bonds  therefor,  and 
to  make  business  contracts  and  arrange- 
ments with  other  railroads  organized  or  to 
!»  organized  for  operation  thereof  by  the 
Michigan  Central  Company,  had  no  such  ef- 
fect. It  is  urged  that  the  necessarv  effect 
of  that  amendment  was  to  amend  uie  gen- 
era] railroad  law,  inasmuch  as  it  necessarily 
gave  the  other  companies  powers  of  dealing 
Uiat  tJi^  did  not  have  underthe  general  rail- 
road law:  and  that  while,  under  the  general 
railroad  law,  they  could  not  only  consolidate 
under  this  act,  th^  could  make  huainees 
oontracts  and  arrangements  which  amount- 
ed to  consolidation,  though  not  technically 
called  such,  and  that  the  act,  if  treated  as 
enlarging  the  charter,  was  void.  We  need 
not  concern  ourselves,  at  this  juncture,  with 
tiie  question  of  the  validity  of  this  legisla- 
tjon.  The  only  question  we  are  concerned 
al>out  is  whether  the  then  existing  Michigan 
Central  corporation  was  dissolved  by  it,  and 
whether  a  new  one  arose,  Phranix-lilce,  from 
its  ashee.  One  thing  would  seem  obvious: 
If  the  amendatoryact  was  void, as  suggested, 
it  could  hardly  dissolve  one  corporation  or 
create  another;  if  valid,  we  know  of  no  au- 
thority which  iudicatee  that  it  must  have 
the  effect  suggeeted.  All  of  the  acts  pur- 
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porting  to  amend  the  charter  contain  lan- 
guage indicating  the  riaht  of  the  company 
to  accept  or  reject  such  amendments,  and 
they  were  accepted  or  rejected,  as  provided 
by  the  charter,  and  they  all  show  an  absence 
(^  the  understanding  by  anyone  that  they 
should  destroy  the  existing  or  create  a  new 
corporation.  This  question  was  passed  up- 
on in  the  case  of  Atty,  (ten.  v.  Joy,  65  Mich. 
107,  20  N.  W.  806,  where  it  was  held  that  an 
act  authorizing  the  Detroit  &,  Pontiac  Rail- 
road to  take  a  new  name,  and  under  that 
new  name  to  extend  its  road  from  Pontiac 
to  Lake  Michigan,  did  not  create  a  new  cor- 
poration. The  general  railroad  law  author- 
izes consolidation  by  all  companies  organ- 
ized under  it  We  do  not  find  it  necessary 
to  inquire  whether  the  respondent  could 
lawfully  avail  itself  of  those  provisiona  if 
it  were  disposed.  But,  assuming  that  it 
might,  has  it  done  so  by  compliance  with 
su^  provisions,  or  by  a  courae  of  .dealings 
which  should  be  held  to  have  had  that  ef- 
fect'! The  law  providing  for  consolidation 
clearly  implies  that  the  result  of  the  stat- 
utory consoiidation  is  a  new  corporaticm. 
See  1  Uow.  Stat.  |  3343.  This  is  in  accord 
with  the  majority  of  such  statutes  through- 
out the  country,  as  will  he  seen  by  a  com- 
parison. 1  Thomp.  Corp.  J  306.  But  this 
statute  does  not  necessarily  imply  that  the 
only  arrangement  for  an  extension  of  linea 
must  come  through  a  statutory  consolida- 
tion, and  other  statutes  permit  arrange- 
ments ot  a  different  character  to  be  made. 
We  have  already  cited  one  which  was  added 
to  this  charter  by  amendment.  Pub.  Acts 
1855,  No.  136.  Undoubtedly,  if  a  law 
points  out  a  method  by  which  railroads  may 
consolidate,  and  provides  that  upon  compli- 
ance with  such  law  the  consolidated  compa- 
nies shall  constitute  a  new  corporation,  suoh 
new  company  could  not  deny  the  effect  of 
its  acts.  It  is  not  so  clear  that  anything 
less  than  full  or  substantial  compliance 
would  enable  it  to  claim  new  corporate 
rights.  It  is  not  to  be  presumed  that  con- 
solidation is  favored.  On  the  contrary,  it 
is  usual  for  legislatures  to  hedge  the  privi- 
l^e  about  with  conditiiwa  that  tend  to  the 
preservation  and  encouragement  of  compe- 
tition and  prevent  the  sacrifice  of  public  in- 
terests through  monopolies.  In  blLiott  on 
Railroads  (S  323)  it  is  said:  "Theae  en- 
abling statutes  are  construed  to  authorize^ 
a  consolidation  only  in  coses  where  the  com-' 
panics  seeking  to  combine  come  fairly  with- 
in the  terms  of  the  statute;"  and  again  H 
323)  :  "Where  the  atatute  provides  for  the 
mode  of  consolidation,  that  mode  must  be 
substantially,  if  not  strictlv,  pursued."  See 
Rodgers  v.  WeiU,  44  Mich.  411,  6  N.  W.  860; 
Mansfield,  C.  d  h.  M.  R.  Co.  t.  Drinlcer,  30 
Mich.  124;  PetiinntUiT  B.  Uo.  v.  Tharp,  28 
Mich.  GOO.  The  intention  to  consolidate 
may  be  an  important  consideration  where 
the  act  is  ambiguous  or  uncertain,  and  in 
Elliott  on  Railroads,  !  324,  it  iu  said  that 
"a  clear  intention  to  consolidate,  t<^ether 
with  the  performance  of  acta  reasonably  ap- 
propriate to  that  end,  must  be  9hov.n,  la 
order  to  establish   a  consolidation,"   where 
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tbs  Kct  ii  MMisisUiit  with  ft  different  intent. 
TbUB  the  union  oE  name,  t^cera,  businesi, 
and  priqierty  does  not,  it  hui  been  held, 
cbange  their  distinctive  character  ae  Hcpa- 
rat«  corporations.  Nashua  d  L.  R.  Corp. 
V.  Boaton  <t  h.  R.  Corp.  130  U.  S.  350,  34 


under  coneoUdation  acts,  which  the;  haT« 
neither  attempted  to  act  under  nor  complied 
with  in  making  buainess  arrangementa  with 
other  roadel  In.  the  list  of  charges  againut 
this  reapmdent  are  to  be  lound  the  exten- 
by  building,  the  operatioa  of 


L.   ed.   363,    10   8up.   Ct.   Rep.    1CHJ4.     The  i  other   roads,   the   acquisition  of   all   of  the 


purch&se  by  one  railroad  corporati 
of  the  franchise  and  property  of  another 
does  not  make  the  purchaser  the  succesaor, 
by  con  sol  id  ati  en,  of  the  purchased  road. 
Thus,  in  the  case  before  us,  the  numerous 
arrangements  by  which  the  respondent  man- 
ages, owns,  or  is  otherwise  interested  in  its 
several  branch  lines,  and  which  are  not 
shown  in  the  record,  may  not  amount  to  a 
consolidation  in  a  general  sense,  or,  if  they 
do  so,  not  in  the  sense  of  the  statute. 
Where  the  statute  is  silent  in  regard  to  the 
eflect  of  consolidation,  a  new  corporation  is 
not  always  the  necessary  consequence. 
"SucceasioD  ia  not  necessari^  eonsolidAtion, 
and  a  corporation  may  have  authority  to  be- 
come the  successor  of  another,  without  hav- 
ing any  authority  to  consolidate."  Elliott, 
Railroads,  I  324.  "If  the  merger  is  com- 
plete, it  is  evidence  that  the  one  corporation 
IB  extinguished,  unless  kept  alive  for  certain 
purposes;  while  it  is  equally  dear  tliat  the 
other,  in  which  it  is  merged,  is  not  dis- 
solved." Id.  g  33S.  See  also  1  Thomp.  Corp. 
I  396,  where  it  is  said  that  the  existence  of 
a  new  corporation  as  the  result  of  consolida- 
tion depends  upon  the  legislative  intent 
manifested  in  the  statute  under  which  the 
consolidation  takes  place,  Central  R.  A 
Bkg.  Co.  \.  Georgia,  92  U.  S.  665,  23  L.  ed. 
767.  If  there  is  no  statute  authorizing  con- 
solidation, the  attempt  is  ultra  viret.  El- 
liott, Railroads,  9  322:  1  Thomp.  Corp.  i 
315,  and  cases  cited.  This  case  Is  unlike 
that  of  Smith  V.  LaJbe  Bhore  d  M.  8.  R.  Co. 
In  that  ease  the  answer  of  the  company  to 
the  order  to  show  cause  alleged  that  it  had 
taken  the  steps  prescribed  by  statute  for  the 
purpose  of  effecting  a  consolidation.  In 
the  present  case  there  appears  to  be  no  such 
admiaaion,  and  the  record  does  not  show 
that  the  Michigan  Central  has  ever  inten- 
tionally proceeded  to  effect  a  statutory  con- 
solidation. As  said  in  Elliott  on  Railroads, 
i  336:  "The  term  'consolidation'  is  an  elas- 
tic one,  and  may  include  a  union  of  two  or 
more  coi-porations  into  a  new  one,  with  a 
.  different  name,  with  or  without  extinguish- 
ing the  constituent  corporations,  or  the  mer- 
ger of  two  or  more  corporations  into  an- 
other existing  corporation  under  the  name  of 
the  latter." 

We  have  seen  that  the  legislature  han,  by 
an  amendment  to  the  Michigan  Central  char- 
ter, authorized  it  to  make  businese  arrange- 
ments with  other  companiea  owning  rail- 
Tonds.  If  BO,  it  may  enforce  them.  It  may 
operate  other  roads,  possibly  buy  their  prop- 
erty or  their  stock;  but  if  it  be  conceded 
that  they  cannot  lawfully  do  these  things 
and  therefore  that  their  acts  were  ui(ra 
vires,  are  they  not  acts  that  subject  them  to 
a  forfeiture  of  all  rights  through  quo  war- 
ranto, rather  than  a  new  grant  ci  power, 
S3  L.  R.  A. 


stock  of  some  or  the  owning  of  other  roadsr 
the  leasing  of  others  for  long  terms,  the  in- 
crease of  capital.  If  these  things  are  vlira 
vires,  it  doee  not  follow  that  a  couaolidatioD 
has  been  effected,  or,  if  so,  that  it  is  a  stat' 
utory  consolidatjon,  which  has  created  ■ 
new  corporation.  If,  on  the  other  hand, 
these  are  valid  arrangements,  and  lack  tha 
substantial  requisites  of  the  eonsolidalioa 
provided  by  statute,  the  stockholders  of  the 
Michigan  Central  Railroad  Company  are  not 
thereby  deprived  of  their  charter  rights. 
They  have  never  assented  to  a  consolidatitm. 
The  company  could  not,  as  a  new  corpora- 
tion, enforce  collection  of  stock  sub<u;rip- 
tions,  and  could  not  compel  the  state  to  rec* 
ognize  it  as  a  new  corporation.  The  fur- 
ther claim  is  made  that,  granting  all  of  th« 
foregoing,  Pub.  Acts  1891,  act  No.  90,  is  to 
be  treated  as  an  exercise  of  the  power  of 
amendment  reserved  in  the  charter,  and 
must  be  accepted  and  acted  upon,  subject  to 
the  right  of  the  respondent  to  collect  its 
damages  from  the  state.  We  think  this  can- 
not be.  The  act  doea  not  purport  to  be  an 
amendment  of  the  charter,  and  no  provi' 
sion  for  compensating  the  respondent  i»  con- 
tained in  it.  There  is  no  provision  of  law 
for  the  payment  of  guch  claim,  and  the  re- 
spondent would  be  powerless  to  enforce  it. 
We  therefore  reach  the  ctmclusion  that  the- 
respondent  had  a  vested  right  to  tlx  its  own 
tolls,  and  that  to  hold  the  act  of  I81>1  ap- 
plicable to  It  would  be  to  impair  the  obliga- 
tion of  the  contract  made  bcttveen  the  ^Inte 
and  the  company.  To  bring  this  coni)>flny 
under  the  power  of  the  state  in  the  matter 
of  the  regulation  of  tolls,  if  desirable,  must 
be  done  by  the  method  pointed  out  in  th*- 
charter.  It  would  doubtless  be  a  conven- 
ience to  the  public  to  enjoy  the  privilppie  of 
travel  upon  this  line  at  a  2-cent  rate,  either 
under  this  act  or  the  act  discussed;  but  it 
cannot  be  accomplished,  under  thia  act,  as 
to  the  line  constructed  under  the  orieinal 
charter.  The  language  of  Mr.  Justice  Har- 
in  A'eir  Orleans  Oaslighi  Co.  v.  Louiei- 
Light  d  E.P.  £  Mfg.  Co.  115  U.  S.  673, 
29  L.  ed.  625,  6  Sup.  Ct.  Rep.  252,  is  sug- 
gestive in  this  connection;  "If,  in  the 
judgment  of  the  state,  the  public  interests 
best  subserved  by  an  abandonment 
of  the  policy  of  granting  exclusive  privi- 
leges to  corporations  other  than  railroad 
companies,  in  consideration  of  services  to  b« 
performed  by  them  for  the  public,  the  way 
is  open  for  the  accomplishment  of  that  re- 
sult with  respect  to  corporations  whose  con- 
tracts with  the  state  are  unaffected  by  that 
change  in  her  orgnnic  law.  The  rights  and 
franchises 'which  have  become  vested  upon 
the  faith  of  auch  coiitracia  can  be  taken  by 
the  public,  upon  just   compensation  to  the- 
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\T  of  eminent 
hat  way  the 
plighled  faith  of  the  public  will  be  kept 
Willi  those  who  have  maae  large  investments 
upon  the  aBsurance  by  the  state  that  the 
contract  with  them  will  be  performed." 

TAe  order  of  th«  Circuit  Court  for  the 
County  of  Wagne  i*  reversed,  with  eostt  of 
both  courts. 

The  other  Jiutices  concur. 


PEERLKSS  UANUFAOTURINQ  COMPA- 


John  N.  BAQLICY  «(  al.,  Plff*.  m  £rr. 


<.. 


A  landlora  irha  Bsire**  irltli  kl*  tenant 
to  pat  an  automatic  Are  extlBKBlBher 
la  the  leased  bnlMlnK  cannot  rcllCTe 
blmaolf  from  llabltJly  for  Inlurin  to  tbe  Icn- 
ont's  property  ouaed  b;  negligence  Id  niing 
apparatuB  tbe  irnti  of  wblch  open  at  too  low 
a  terapeniture,  b;  emplorlni  a  competent  in- 
dependent  coDlractar  to  do  the  work. 

(AprlE  S,  leOl.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  reriew  a  judgment  in  favor  of 
flaintiff  in  an  action  brought  to  recover  dam- 
ages for  injuries  to  plaintiff's  property  by 
-water  from  ao  automatic  fire  extinmiisher 
which  had  been  installed  therein  by  the  own- 
ers of  a  building  leased  by  plaintiff.     Af- 

Statement  by  Grant,  J.: 

The  fBct«  in  this  case  are  undisputed. 
FlaintifT  was  engaged  in  the  manufacture  of 
clothing,and  was  tenant  of  a  building  owned 
by  defendants.  Throughout  the  building 
bad  been  placed  a  number  of  water  pipes, 
constitutii^  an  automatic  sprinkler  system, 
intended  for  extinguishing  (Ire.  On  an  ex- 
tremely hot  Sunday.^uly  4,  1887,— in  the 
afternoon,  a  iprinkler  head  in  a  pipe  in  this 
automatic  sprinkler  system  opened,  and  the 
water  llooded  the  building,  damaging  plain- 
tiff's goods.  The  sprinkler  head  was  be- 
neath a  skylight  in  the  roof  of  the  building. 
The  skylight  had  elazed  sloping  sides  and 
vertical  ends  standing  above  the  roof.  A 
Tertical  eection  of  tlie  skylight  formed  sub- 
stantially an  inverted  V.  Across  the  bot- 
tom, and  about  in  the  line  of  the  roof,  was  a 
sash    containing   panes   of    glass.     Beneath 


this  glass,  curtains,  which  could  be  moved, 
ran  on  wiree.  Two  or  three  panes  of  glass 
had  been  taken  out  of  the  bottom  sash, 
through  one  of  wUict  the  water  pipe  ran  up. 
It  then  turned,  and  ran  horizontally  length- 
wise of  the  skylight  somewhat  b«low  the 
Jioint  where  the  sloping  sides  of  the  skylight 


discharged.  The  skylight  was 
nearly  20  feet  long  by  about  12  inches  wide, 
and  it  was  4  feet  3  inches  vertically  from 
the  bottom  scsh  to  the  top  of  the  skylight. 
The  bead  itself  waj  so  made  that  at  about 
a  given  temperature  an  alloy  in  it  would 
fuse,  and  release  a  cap,  and  thus  afford  re- 
lease for  the  water  in  the  pipe  by  gravity 
pressure  from  a  tank  on  the  roof.  It  was  in- 
tended that  the  alloy  in  these  heads  in  ques- 
tion should  stand  a  temperature  of  about 
155°  Fahrenheit  before  fusing,  and  they 
were  stamped  "155"  to  indicate  that  fact. 
On  July  10.  18UT,  after  this  accident,  the 
head,  which  up  to  that  time  remained  intact, 
fused  when  the  temperature  in  the  skylight 
was  146'.  The  beads  used  fn  the  skylight 
were  of  tlie  sume  kind  as  those  used  else- 
where throughout  the  building.  Near  the 
top  of  each  end  of  the  skylight  was  an  open- 
ing leading  to  a  short  pipe  which  opened  in- 
to the  air.  Beneath  each  opening  was  a 
Ewinnjng  window  for  ventilation.  These 
vtntiTating  windows.  In  hot  weather,  were 
usually  kept  open.  They  were  closed  Satur- 
daj-,  .Tuly  3d,  at  I  P.  w.,  and  remained  closed 
till  after  the  accident. 

The  following  facta  are  established  by  the 
testimony:  (1)  That  the  relation  of  land- 
lord and  tenant,  and  no  other,  e^cisted  be- 
tween the  parties.  (2)  That  there  was  no 
written  lease,  whether  or  not  there  was  an 
agreement  for  one.  (3)  That  there  was  no 
covenant  forming  part  of  the  oral  agreement 
for  leasing  that  the  premises  were  free  from 
defects  and  fit  for  use,  or  that  the  landlord 
would  keep  them  in  repair  and  flt  for  use; 
that  that  oral  agreement  was  simply  that 
the  plaintiff  shoiild  occupy  the  premises  for 
a  certain  period  at  a  certain  rental.  (4) 
That  an  agreement,  which,  if  plaintiff's  tes- 
timony is  believed,  was,  in  effect,  a  part  of 
the  agreement  as  to  tenancy,  was  maile  by 
defendants  at  the  instance  and  for  the  bene- 
At,  at  least  in  large  part,  of  plainttif,  that 
there  should  be  install^  upon  the  demised 
premises  a  sprinkler  system  like  that  about 
to  be  installed  In  Uumham,  Stoepel,  &,  Co.'s 
premises,  and  that  this  agreement  was,  with- 
out damage  to  plaintiff,  performed  as  early 
as  the  September  following  the  May  or  June 
which  was  the  date  of  plaintiff's  entry  upon 
the  premises  demii^ed  to  it.  (6)  That  from 
ScpUmber,  I80G,  to  July,  1897,  the  sprinkler 


Note. — For  eicrptiona  to  rale  that  an  emploT- 
«r  !■  not  liable  for  acts  of  Independent  con- 
tractor, aee.  In  this  serlM.  Hawrer  v.  Whalen 
(Ohio)  II  L.  R.  A.  838,  and  nat«,-  Carrlco  v. 
W*rt  Virginia  C.  *  P.  R.  Co.  (W.  Va.)  24  L. 
It.  A.  GO :  Larson  v.  Metropolitan  Btreet  R.  Co. 
fMo.)  16  L.  R.  A.  330  ;  Ketrham  v.  Newman  {N. 
T.)  24  L.  R.  A.  102;  Negus  *.  Becker  fN.  T.l 
«  L,  E.  A.  fl«7:  ColgroTe  t.  Smith  (Cal.)  27 
L.  H.  A.  BW:  Smitb  *.  Mllwaake*  B 
S3  L,  R.  A. 


Wis  )  :iO  T..  R.  A.  E04  ;  Wcrtbelm- 
s)  37  L.  R.  A.  146:  Cabot  «. 
Klnjrmnn  (Han.)  33  L.  R.  A.  45;  RkhDionil  * 
M.  R.  Co.  V.  Moore  (V«.i  37  r..R.  A.258:Tliomp- 
nm  V.  Lowpll.  L.  &  H.  Street  R.  Co.  (Uaaa.)  40 
L.  R.  A.  345:  Bonaparte  v.  Wiseman  (Md.)  44 
r..  R.  A.  4Sa :  Moran  v.  CnrUss  Steam-Enftlne  Co. 
(R.  I.)  4S  L.  H.  A.  2B7  :  Sebeck  r  ~  " 
Volksteat  Vereln  (N.  J.  L.)  50  L.  R.  J 
I  and  Boomer  *.  Wilbur  (UaM.)  anir,  172 
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hpad  lisd  been  part  of  the  demised  premises 
which  were  in  the  actual  occupancy  of  the 
plaintiff.  (6]  Tbat  defendants  had  no  no- 
tice of  any  defect  in  the  sprinkler  head  up  to 
the  time  of  the  accident  (7)  That  the  de- 
fendants did  not  plan,  or  by  their  servants 
install,  the  sprinlcler  system,  but  that  they 
nitted  the  whole  work  of  installation, 


der  a  clear  and  distinct  contract;  tuat  that 
company  is  an  experienced,  competent,  and 
reputable  concern  in  its  line  of  business; 
that  defendants  did  not  interfere  with,  or 
exercise  eupervision  over,  tlie  work  of  in- 
stalling, but  left  the  work  wholly  in  the 
bands  of  the  extin^isher  company.  (8| 
That  the  work  was  inspected  by  an  experi- 
enwd  insurance  inspector  before  reduced  in- 
surance rates  on  tlie  building  and  stock  were 
procured.  (B)  That  it  is  proper  practice 
to  put  sprinkler  heads  in  skylights.  (10) 
That  the  extraordinary  beat  of  the  sun  on 
July  4,  1867,  caused  a  head  in  the  skylight 
to  open,  which,  under  ordinary  circum- 
■tanees,  remained  closed.  ( 11 1  That  if  such 
opening  is  due  to  the  fault  of  anyone  it  is 
to  the  fault  of  the  General  Fire  Extinguish- 
er Company. 

The  declaraUon  charges  neglect  against 
the  defendants,  plaintiff's  landlord,  In  negli- 
gently constructing  an  automatic  sprinkler 
gstem.  The  court  instructed  the  jury  that 
e  fact  that  the  defendants  "bad  used  all 
ordinary  precaution  in  employing  suitable 
people  to  put  this  system  in,  and  letting 
the  contract  to  a  reputable  concern  to  put  it 
in,  was  of  il<^f  no  defense  against  the  ac- 
tion in  this  case."  In  other  words,  the  de- 
fendants were  held  responsible  for  the  negli- 
gencp,  if  any,  of  the  party  who  put  in  the 
sprinkler  system.  The  jury  found  that  the 
apparatus  was  negligently  constructed,  and 
rendered  ft  verdict  for  the  plaintiff. 

Messrs.  Welja,  AnEsll,  Borntom,  * 
UoHillan,  for  plaintiffs  in  error: 

IJefcndants  are  guilty  of  the  breach  of  no 
duty  arising  by  implication  from  the  rela- 
tion of  the  parties.  The  relatjon  negatives 
the  existence  of  such  duty. 

Wood,  I-and,  &  T.  J  382;  Petx  v,  Voight 
Brficery  Co.  110  Mich.  422,  74  N,  W.  651; 
Jaffe  V.  Hartcaa,  56  N.  Y.  398,  15  Am.  Hep. 
438:  Edirardi  t.  New  York  &  H.  B.  Co.  98 
N.  Y.  245,  50  Am.  Rep.  659;  Loupe  v.  Wood, 
51  Cal.  586;  Moore  v.  Weher,  71  Pa.  429.  10 
Am.  Rep.  708 ;  Dogle  v.  Union  P.  R.  Co.  147 
U.  S.  413,  37  L.  ed.  223,  13  Sup.  CL  Hep. 
333;  Tuttle  v.  George  tf.  Oilbert  Mfg.  Co. 
145  Mass.  1G9,  13  N.  E.  465;  CoJe  v.  McKey, 
eO  Wis,  500,  67  Am.  Rep.  2B3,  29  N.  W,  279, 

Even  where  the  landlord  is  bound  to  re- 
pair defects  arising  after  the  beginning  of 
the  term,  knowledge  of  the  improper  condi- 
tion, or  culpable  ignorance  amounting  to 
eonstructive  notice,  must  be  shown. 

Benkcl  v.  Murr,  31  Hun,  28 ;  Idel  v.  Mitch- 
til,  158  N.  Y.  134,  62  N.  E.  740;  Simons  v. 
Bf\card.  22  Jones  k  S.  406:  Hinea  v.  Will- 
cox,  !)6  Tenn.  148,  34  L.  R.  A.  824,  33  S.  W. 
B14;  Case  v.  Chicago.  R.  I.  £  P.  R.  Co.  64 
lo^a.  762,  21  N.  W.  30;  Wood,  Land.  &  T. 
63  L.  R,  A. 


S  377;  Kenny  t.  Bama,  67  Mich.  336,  34  N. 
W.  5S7. 

If  any  duty  to  plaintiff  rested  on  defend- 
ants with  reference  tu  the  sprinkler  syslemF 
they  were  guilty  of  no  breach  of  it,  since 
tlipy  procured  under  the  contract  in  evidence 
the  planning  and  installation  thereof  by  ». 
competent,  repu cable  concern  engaged  in 
such  business. 

Devlin  V.  jSmi(7i,  80  N.  Y.  470,  42  Am.  Rep. 
311;  Blal:e  v.  Woolf  [1SB8]  2  Q.  B.  426; 
King  V.  yetn  York  C.  d  H.  R.  R.  Co.  86  N. 
Y.  181,  23  Am.  Rep.  37;  Reedie  v.  London 
£  7i.  W.  R.  Co.  4  Excb.  244;  Laugher  v. 
Pointer,  S  Bam.  4  C.  647;  2  Thomp.  Keg.  p. 
902. 

llie  proper  performance  of  the  contract 
did  not  involve  any  intrinsic  or  necessary 
danger. 

Ko  injurious  consequence  would  have 
arisen  if  the  extinguisher  company  had  not 
been  guilty  of  what  now  appears  an  error 
in  judgment,  which  defendants  bad  no  rea- 
son to  nnticipate. 

Wilkiitson  v.  Detroit  Btetl  d  Spring 
Works,  73  Mich.  403,  41  N.  W.  490. 

The  harm  came  from  doing  the  work 
wrong,  not  from  doing  it  at  all.  Hence  it 
was  not  a  nuisance  in  such  a  sense  as  to. 
bring  the  ease  within  the  exception  to  th» 

Engel  t.  Eureka  Club,  137  N.  Y.  100,  32  N. 
E.  1052:  MeCafferty  v.  Spuytm  Duuiil  if. 
K.  Co.  61  N.  V.  178,  19  Am.  Rep.  267; 
Peachey  v.  fiototaini,  13  C.  B.  182;  Butler  t. 
Hunter,  7  Hurlst.  &  N.  826;  Miller  v.  Hew 
York,  L.  it  W.  R.  Co.  126  N.  Y.  118.  26  N. 
E.  35. 

A  vendor  Is  not  liable  for  latent  defects 
in  an  article  bought  by  him  and  sold  with 
or  without  bis  own  labor  on  it. 

Mcfiinnon  Mfg.  Co.  t.  Alpena  Fiih  Co. 
102  Mich.  221,  60  N.  W.  472:  Braijg  v.  Mor- 
rill, 49  Vt.  46,  24  Am.  Rep.  102;  Hoe  v.  Son- 
bom.  21  N.  Y.  566,  78  Am.  Dec.  163. 

A  railroad  company  is  not  liable  to  m 
passenger  for  the  breaking  of  an  axle  from 
a  latent  defect,  when  it  was  bought  from  » 
reputable  manufacturer. 

Grand  Rapids  d  I.  B.  Co.  v.  Huntley,  38 
Mich.  537,  31  Am.  Kep.  321. 

Nor  to  any  employee  for  a  defect  in  • 
boiler. 

Richmond  d  D.  R.  Co.  v.  Elliott,  149  U, 
S.  266,  37  L.  ed.  728,  13  Sup.  Ct  Rep.  837. 

A  vessel  is  not  liable  for  a  collision 
caused  by  the  breaking  of  a  wheel  chain  pur- 
chased from  a  reputable  manufacturer. 

The  Olympifi,  62  Fed.  885,  S  C.  C.  A.  393, 
22  U.  8.  App.  60,  61  Fed.  127.  See  also 
Walden  v,  finch,  70  Pa,  480;  Hoffman  v. 
Tuolumme  County  Water  Co.  10  Cal.  413; 
ShretK«6«ry  r.  Smith,  12  Cuab.  177;  Pitts- 
burgh, Ft.  W.  A  O.  R.  Co.  T.  Brigham,  29 
Ohio  St.  374. 

Messrs.  Mkyb'Mry  A  IivoUnc,  for  de- 
fendant m  error: 

Tbe  luiidlord  who,  himself  or  by  hfa  serv- 
ants, niskes  repairs  or  improvements  to  de- 
mised preiniiws,  is  liable  to  the  tenant  for 
all  damages  resulting  from  negligence  in  so 
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450;  Kimmell  t.  Burfeind,  2  Dalj,  165, 

This  is  BO  whether  he  ia  under  cove 
to  make  Tepairs  or  not.  If  he  voluntaiilv, 
or  b;  request  of  tenant,  actually  proceedB 
with  the  work,  he  is  liable  for  negligent  in- 
jmy. 

Wharton,  Neg.  ft  792;  Bill  v.  MiddUtan. 
105  Mass.  *77,  7  Am.  Rep.  548;  Gregor  v. 
Cad]/,  t)2  lie.  131,  19  Atl.  108;  Wertheimer 
r.  Savndem,  96  Wis.  ST3,  37  L.  R.  A.  146, 
70  N.  W.  824;  Willcoa  t.  Hinet,  100  Tenn. 
S38.  41  L.  K.  A.  278,  48  S.  W.  297. 

Landlords  are  liBJ>le  to  the  tenants  under 
the  facta  in  this  case,  and  it 
tiist  they  employed  a  reputable  independent 
contractor. 

Wilkinion  v.  Detroit  Bteel  d  Spring 
Worka,  73  Mich.  405,  41  N.  W.  490;  Worth- 
iBfffon  V.  Parker,  11  Daly,  567;  Wertheim- 
tr  V.  Sounder*,  95  Wis.  573,  37  L.  E.  A.  146, 
70  N,  W.  824!  CUghom  v.  Taylor,  18  Sess. 
Cm.  2d  Series,  «4,  No.  128 ;  Qwxrman  v.  Bur- 
nett, S  Mees.  ft  W.  499;  Bt^rgea  v.  Bociety 
for  Promotion  of  Theological  Education,  130 
Uass.  414,  30  Am.  Kep.  4Q3;  GUckaaf  v. 
Maurer,  75  III.  289,  80  Am.  Rep.  238;  Bula- 
iMclier  V.  Dickie,  51  How.  Pr.  500;  haaker 
Re^-Eatate  Ano.  t.  Uateher  (Tei.  Civ. 
App.)  28  S.  W.  404;  HowtonAQ.  N.  R.  Co. 
».  Meadar,  50  Tei.  77. 

An  owner  has  no  right  to  erect  a  nuluiuce 
on  hia  own  land  to  the  injury  of  hia  neigb- 

finuen  t.  Sitaree,  28  How.  Pr.  51 1,  19  Ahh. 
Pr.  Bl. 

Ibe  landlords  are  not  liahle  for   casual 


work,  but  for  the  proper  conipletii 
the  work  itself, — especially  when  taken  olf 
the  hands  of  the  contractors,- — the  owner  of 
the  buildinK  is  liable;  and  if  it  is  left  in  an 
UD^fe  condition,  whereby  injury  results  to 
tlie  tenant,  the  landlord  ia  liable. 

Sturges  v.  Society  for  Promotion  of  Theo- 
logical Educatiolt,  130  Mass.  414,  30  Am. 
Rep.  483;  Oorham  v.  Gross,  125  Mass.  232, 
:S  Am.  Rep.  234;  Boxteell  v.  Laird.  8  Cal. 
<69,  68  Am.  Dec.  345;  Fletcher  v.  Rylanda, 
L  G.  1  Bxch.  285;  Hole  v.  Bittingboume  £ 
H.  R.  Co.  8  Hurlst.  &  N.  488;  RobbiTU  v, 
Chicago,  4  Wall.  679,  18  L.  ed.  432. 

When  the  defendants  undertook  with  the 
plaintiff  to  install  a  sprinkler  system,  a 
<in(y  rested  upon  them,  which  they  could  not 
devolve  upon,  or  delegate  to,  contractors. 

Wilicimon  v.  Detroit  Steel  A  Spring 
TTort*,  73  Mich.  418,  41  N.  W.  490;  Wood, 
Mast  &  S.  SS  3m,  321;  Hoaatan  d  0.  N.  R. 
Co.  V.  Meador,  50  Tex.  77 ;  St.  Paul  Water 
Co.  T,  Ware,  18  Wall.  566,  21  L.  ed.  485; 
Worthington  V.  Parker,  11  Daly.  6S9. 

Grant,  J.,  delivered   the  opinion   of  the 

It  appears  conceded  that  there  was  evi- 
dence of  negligence  on  the  part  of  the  Oen- 
<rtl  l''irc  Extinguisher  Company  in  putting 
in  the  sprinkler  heads  in  the  skylight  ar- 
10^  to  fuse  at  155  degrees.  That  tempera- 
53  L.  R.  A. 


ture  proved  too  low.  They  should  have  been 
arranged  to  fuae  at  a  higher  temperature. 

The  sprinkler  plant  was  installed  in  Septem- 
ber. In  the  following  July,  with  a  tempera- 
ture outside  at  04°,  one  of  the  sprinkler 
heads  fused.  A  few  days  afterwards  the  re- 
maining sprinkler  bead,  when  the  tempera- 
ture outride  was  about  the  same,  fused  when 
tlie  temperature  in  the  skylight  had  reached 
148°.  It  was  undoubtedly  aasujned,  on  the 
part  of  the  agents  of  the  eitineuisher  com- 

Eauy,  that  the  temperature  wiUiin  the  sky- 
ght  would  not  reach  that  degree;  but  it 
made  no  effort  to  determine  the  degree  of 
leuiperature  of  the  skylight  in  hot  weather. 
If  they  relied  upon  experiences  elsewhere,  it 
is  not  shown  upon  this  record.  An  experi- 
enced witness  for  the  defendants  testified 
that  ''they  should  be  set  with  a  leeway  of 
about  30°,  and  that  he  would  not  locate  a 
155°  sprinkler  head  at  a  place  where  h« 
knew  the  temperature  would  reach  over 
13o°."  Wb  must,  therefore,  enter  upon  a  de- 
termination of  the  defendants'  liability  witli 
the  fact  established  that  their  contractor, 
the  extinguisher  company,  was  guilty  of  neg- 
ligence. It  is  also  establiahed  that  the  de- 
fendants had  no  experience  with,  or  knowl- 
edge of,  the  construction  of  the  sprinkler 
apparatus;  that  they  employed  a  standard 
company  of  long  experience  and  of  good  rep- 
utation, and  that  the  system  was  one  ia 
common  use.  They  had,  therefore,  exercised 
that  prudence  which  the  law  requires  ia 
choosing  independent  contractors,  and  no 
negligence  is  directly  attributable  to  defend- 
ants. It  was  to  the  interest  of  the  defend- 
ants, as  well  as  that  of  the  plaintiff,  to  have- 
a  proper  apparatus  supplied.  In  case  of 
flooding,  boUl  would  be  damaged. 

Did  the  employment  of  such  a  contractor 
relieve  the  defendants  from  liability  to  plain- 
tiff t  They  insist  that  it  did;  that  the  cas* 
is  within  the  rule  that,  wheii  one  employs 
a  competent,  experienced,  and  independent 
contractor  to  do  a  lawful  work,  he  is  not 
liable,  either  for  defects  in  the  system  or 
In  the  apparatus  or  niachinery.  The  learned 
counsel  cite  Deelin  v.  Smith,  89  N.  Y.  47#, 
42  Am.  Rep.  311;  King  v.  Sew  York  0.  S 
H.  R.  R.  Co.  66  N.  Y.  181,  23  Am.  Rep.  37; 
Hvgel  V.  Eureka  Club.  137  N.  Y.  100.  32  N. 
E.  1052;  McCafferty  v.  Bpuytcn  Duyvtl  Si. 
R.  Go.  61  N.  Y.  178,  19  Am.  Rep.  267  ;  miler 
V.  lietD  York,  L.  £  W.  R.  Co.  125  N.  Y.  118, 
28  N.  E.  35,  None  of  those  cases  involve  the 
relation  of  landlord  and  tenant.  They  are 
cases  comini;  clearly  within  the  rule  as  ta 
nonliability  for  the  negligence  of  independ- 
ent contractors.  There  is,  however,  another 
rule,  and  which  may  be  called  an  t^tception 
to  thst  above  stated,  mz.,  that,  where  one 
owes  an  absolute  duly  to  another,  he  can- 
not acquit  himself  of  liability  by  delegat- 
ing that  duty  to  an  independent  contractor. 
To  apply  the  rule  to  the  present  case,  it  may 
be  thus  stated;  Where  a  landlord  under- 
9  to  make  repairs  or  improvements  for 
his  tenant,  he  cannot  relieve  himself  of  th* 
consequences  of  n^Iect  in  the  performancft 
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dertook  to  put  a  new  roof  on  the  building 
of  his  tenitnt,  and  lie  let  the  contract  to  an 
independent  contractor  to  perform  the  work, 
and  the  goods  were  damaged  by  rain  through 
the  negligence  of  the  contractor,  the  land- 
lord was  Iheld  liable.  Wertheimer  v.  Soun- 
<i«rs,  96  Wis.  573,  37  L.  R.  A.  140,  70  N.  W. 
S!4.  Where  the  landlord  made  repairs,  and 
a  joint  of  pipe  was  improperly  constructed, 
whereby  the  water  flowed  from  the  roof 
through  onto  the  plainUfT's  goods,  the  land- 
loid  was  held  liable.  Worthtngton  \.  Park- 
er, 1\  DalT,  645.  Where  a  drain  had  been 
eonntructed  by  an  independent  contractor, 
and  after  its  acceptance  the  water  flowed 
through  it  into  an  adjoining  cetlar,  through 
tlie  negli^noe  of  the  contractor,  the  owner 
of  t^e  building  was  held  liable.  Slarget  v. 
Society  for  Pronation  of  Theological  £du- 
cation.  130  Mass.  414,  30  Am.  Rep.  463.  A 
landlord  assuming  to  make  repairs,  though 
not  required  to  do  so  by  hie  lease,  is  respon- 
sible for  hia  lack  of  skill  in  makinf;  them. 
OiU  T.  ifiddEtflon,  103  Mass.  477,  7  Am.  Rep, 
54Si  Qregor  t.  Cady,  82  Me.  131.  10  Atl. 
lOS.  Plaintiff  had  a^eed  with  defendants 
that  they  should  put  in  a  sprinkler  system. 
They  could  adopt  whatever  system  they 
chose,  and  could  make  whatever  contract 
they  chose  for  putting  it  in.  There  was  no 
contractual  relation  between  plaintiff  and 
the  General  Fire  Extinguisher  Company. 
We  think  that  in  reason,  as  well  as  author- 
it7,  ttw  rule  of  law  is  that  the  plaintiff  can 


hold  defendaatc  for  the  negligeuoe  resulting 
in  damage  to  it,  and  that  the  defendants 
have  their  remedy  against  the  eitinguisber 
company. 

Counsel  likens  the  case  to  that  of  one  buy- 
ing an  appliance  of  a  reputable  dealer, 
which,  through  its  n^ligent  construction  or 
make,  works  damage  to  a  third  person;  and 
InvokeE  the  rule  that  a  vendor  or  purchaser 
is  not  liable  for  latent  defects  in  machinery, 
citing  UcKvuion  Mfg.  Co.  v.  Alpena  Fisk 
Co.  lOa  Mich,  221,  00  N.  W.  472;  Walden  v. 
Ptnoh,  TO  Pa.  400,  and  other  cases.  We 
think  this  is  not  a  case  for  the  application 
of  that  doctrine.  There  was  no  defect  here 
in  the  system  or  in  the  apparatus.  The 
former  was  good,  and  the  latter  properly 
constructed.  There  was  no  latent  defect. 
The  sole  difficulty  was  that  the  aitinguisher 
company  eri'ed  in  not  determining  the  tem- 
perature at  which  the  sprinkler  head  should 
be  set.  Walden  v.  Finch  was  a  case  between 
bailor  and  tiailee.  The  bailor  had  deposited 
his  property  in  the  warehouse  of  the  bsilee- 
The  building  tell  through  improper  construc- 
tion. It  was  held  that  the  bailee,  having 
done  all  in  hie  power  to  erect  a  safe  struc- 
ture, was  not  liable  for  its  occult  defects. 
UcKiniion  Mfg.  Co.  v.  Alpena  Fiah  Co.  in- 
volved the  shaft  of  an  engine,  which  broke 
from  bidden  and  unknown  delects. 

JudgmetU  affirmed. 

The  other  JiuUce*  eouour. 
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(164  N.  T.  40S.) 

1.     A  contract  to  take  preaa  roporta  for 

a  term  of  rears  iit  not  mare  tbsn  |300  per 
*«-eek.  vitbout  msklnE  any  other  provlsJon  as 
to  price.  Is  too  Indeflnlte  (o  permit  a  recoterj 


of  anrtbinc  mora  than  nominal  damacM  Cor 
Its  breach. 
B.     An  Htm  alloiraBee  as  part  of  tbc  eosta 

at  the  action  maT  ba  mode  under  Code  CIt. 
Proc,  I  3253,  In  the  discretion  of  the  court, 
to  a  defendant  against  whom  nominal  dam- 
aees  out;  are  rscoTcred. 

(Iiandon,  /.,  dlasenti.) 


I,  /HfrodHctorv. 

II.  Tot,  ■     ■ 


w  of  prtce. 
III.  Option  beticeen  different  amovHtt. 
IV.  Price  4eitendenl  <»>  oontlngeneit. 

a.  Varfccf  priee  Or  value. 

b.  .ippraliemtnt  or  aumrd. 

c.  jtoflon  at,  or  wKh,  othsr  porttst. 
V.  When  price  definite  or  certain. 

a.  To  be  fixed  bu  tiititegiicnt  agreement. 

b.  Bp  hoppenltiiy  of  luluequent  event, 
e.   Itu  refcyeice  to  former  relatlont. 

d.  Btl  action  of  other  partiei. 

e.  Ulatiiigeritandlna  of  partiei. 
t.    Vaaiic  gen, 
t.  P, 

TI.  Smecutcd  contract;  i>(ilii«  inettai  of  price. 
I.  7ii(ro<liic<ar|i. 
The  general  rule  (hat  price  Is  an  e«aeotIa1  In- 
fredlcDt  of  everj  contract  for  the  transfer  ot 
property  or  rights  therein,  or  the  fiinilBhlDg 
A3  L.  R.  A. 


e  bff  decedent  l< 


Jovember  16,  1600.) 


and   render  Ins  ot  s 


ce.   mar  be   said  t 


the  price  must  be  certalo  and  capable  of  brfni( 
ascertained  trom  tbe  contract  Itself.  By  tbli 
Is  not  meant  that  the  exact  amount  In  flares 
mnW  be  stated  in  the  contract ;  but  wben  that 
Is  not  tbc  case,  the  price  must,  bj  tbe  terms  of 
the  contract,  be  espable  of  being  dednltel]'  as- 
certained,— by  compotitloD  ;  by  tbe  eierdse  of 
an  option  by  a  party  entitled  to  do  so :  by  tbe 
happening  of  a  contingency ;  or  by  some  of  tbo 
several  clreumstancea  mentioned  In  Infra,  V.  a. 
b.  c,  and  d. 

What  Is  said  herein,  of  course,  hss  no  refer- 
ence to  contracts  completely  executed. 

Where,  however,  a  contract  has  been  partially 
executed  by  tbe  receipt  and  acceptance  of  Iba 
property,  right,  service,  or  beneflt.  and  the  con- 
tract Is  Indefinite  as  to  price,  the  party  so  re- 
ceivlng  and  accepting  becomes  liable,  upon  aa 
Implied  agreement,  to  pay  Its  rcaaonable  value, 
but  not  by  force  of  tbe  Inchoate  contract  to  aell 
or  furnish.     TI.  infra. 
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the  Appellate  Division 
-Court,  Fil^st  Department,  affirming 
ment  of  a  Trial  Teim  for  New  York  County 
^tl  ita  favor  for  nominal  damages  tmly  and 
for  casta  in  favor  of  defendant  in  an  action 
brought  to  recover  for  breach  of  a  eoutract 
-4o  t^e  and  pay  for  the  plaintiff's  news 
-service.     A/^rmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Wllllun  C.  DktU,  for  appellant: 
Notwithstanding  the  language  of  the 
■contract  bound  the  defendant  to  pay  a  auin 
""not  eKceeding  8300  per  week,"  toe  defend- 
>uit  had,  by  paying  that  sum  for  so  long  a 
period,  without  objection  and  with  unifarra 
regularity,  bound  itaelf  by  a  practical  con- 
-stniction  of  the  contract  to  pay  that  Bum 
-during  the  life  of  the  contract. 

Kennedy  v.  UeKoae,  10  App.  Div.  88,  41 
N.  Y,  Supp.  782. 
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The  plaintiff's  proof  aa  offered  tended  to 
show  the  reasonable  value  of  the  contract 
at  the  time  of  the  breach,  and  was  improper- 
ly excluded. 

tJoett  V.  Van  Av,  12  N.  Y.  Civ.  Proc.  Rep. 
104;  Taylor  v.  Pinckney,  IE  N.  Y.  Qv.  Pro*. 
Rep.  107,  note. 

In  the  absence  of  other  evidence,  coat  ia 
competent  as  tending  to  abow  value. 

ElUtcorth  Y.  Mtna  ln».  Co.  105  N.  Y. 
634.  11  N.  E.  36E;  Xtna  Ins.  Co.  v.  Weide, 
a  Wall.  677,  19  L,  ed.  810. 

The  right  of  action  for  datnaKes  accrued 
immediately  upon  the  breach  of  the  contract- 
by  the  defendant. 

Todd  V.  QambU,  67  Hun,  38,  21  N.  Y. 
Supp.  738 ;  Windmnlier  r.  Pope,  107  N.  Y. 
074,  14  N.  E.  436;  DingUy  v.  OUr,  11  Fed. 
372. 


[    made   the    ( 


II.  Total  abtenee  of  priee. 

There  was  a  verhal  contract  of  aile  made  be- 
-twevu  the  plaintiff  and  defendaDt.  by  which 
-the  plaintiff  bad  agreed  to  sell  to  the  defendant 
a.  hone.  wiFranted  Ave  jears  old,  for  the  aDDi 
-of  200  siilneai.  In  order  to  take  the  caie  out 
-of  the  slatute  of  frauda  the  plaintiff  eave  In 
-evidence  the  following:  letter,  written  by  the 
-defondant  nve  days  after  the  making  of  the  ver- 
tial  coDtmct  :  "Mr.  Klngw^ote  bed  to  Intorm 
Mr.  Elmore  that  if  a  borae  can  be  proved  to  be 
-five  joiri  old  on  the  ISth  of  thl«  month.  In  a 
-perfectly  mtlafactory  manner,  of  coarse  be  shall 
'Iw  most  hHppy  to  take  blm  ;  and  If  not  most 
-dearly  proTed  Mr.  K.  will  most  decidedly  have 
-aothluK  to  do  with  him."  The  Lord  Chief  Jns- 
clce  was  o(  opinion  that  this  waa  not  s  luffl- 
-eient  note  or  memorandum  In  writing  of  the 
4)arKaln  within  the  atatate  of  frauds,  and  di- 
rected the  plaintiff  to  be  noDsulted,  but  re- 
-verved  liberty  to  h"      '  '  "  " 

-rtlrt.    On   rich  rao 

■icia  that  there  mnat  be  a  note  or  memorenanm 
In  writing:  of  the  barsnln.  The  price  agreed  to 
be  paid  congtltutei  a  material  part  of  Che  bar- 
Italn.  If  It  were  competent  to  a  party  to  prove, 
-tiy  parol  evidence,  the  price  Intended  to  be  paid. 
It  would  let  In  much  of  the  mischief  which  It 
was  the  object  of  the  statute  to  prevent :  and 
-the  rule  was  refuaed.  Elmore  v.  Elngscote.  B 
-Bam.  t  C.  SS3,  8  Dowl.  A  R.  343. 

The  defendant  made  an  order  and  dellvereil 
-It  to  the  plaintiff  ai  (ollowi :  "Sir  Archibald 
'Vl.alne  orders  Hr.  IJoadly  to  build  a  new.  fash- 
ionable, and  handsome  landaulet,  wltb  the  fol- 
lowlDg  appointments  [here  followed  details  of 
what  was  required  1.  the  whole  to  be  ready  by 
the  lat  of  March.  IS3B.  The  carriage  waa  com- 
-plpted  by  the  time  agreed  on :  and  In  April  the 
-ilefenilant  wrote  tit  the  plaintiff  dealrlns  that 
'be  aend  hia  bill  tor  the  carriage,  and  announced 
the  defeodant'a  Intention  to  have  It  out  Immedi- 
ately- The  bill,  however,  amounting  to  £480, 
the  detecdant  refused  to  pay  It,  or  to  accept  tbe 
ivrrlage.  It  wai  held  that  a  contract  for  Che 
«ale  of  a  commodity.  In  which  tbe  price  Is  left 
uncertain,  la.  lo  law.  a  contract  for  what  the 
XDods  shall  be  fonnd  to  be  reasonably  worth  : 
and  that  In  this  case  the  memorandum  of  the 
•«oatract  was  anIDclent  without  naming  the  price. 
Uoadlj  v.  U'Lalne,  10  Blog.  482,  4  Moore  *  8. 
340. 

A  contract  whereby  the  deteudanta  agreed  to 
rnmlsh  the  plalntlR,  a  smelting  company,  wltb 
-ores  from  Che  defendaola'  mine.  Co  be  handled 
•Dd  treated  by  Che  plaintiff  company  upon  such 


talned  therein  after  compenaat- 
f  for  Its  labor  and  expense  In 
(ud   reducbig   them   to 


metal  value  co 
Ing  the  plhloC 

a  markeCsble  c 
Che  sale  of  tbe  ore  In  that,  among  other  thlnga. 
It  Axes  no  stlpalated  price  per  ton  to  be  paid 
therefor.  And  where  the  defendants  refuse  to 
continue  to  deliver  tbe  ore  under  auch  alleged 
contract  nominal  damages  only  can  be  awarded 
(or  a  breach  thereof.  Patrick  v.  Colorado 
Smelting  Co.  20  Colo.  368,  38  Pac.  S3B. 

In  an  action  tor  the  price  of  a  boat  ladaik 
with  coat.  It  appeared  thit  there  bad  been  no 
actnal  delivery,  or  poiaeaalon  taken  by  the  al- 
leged vendee,  and  there  was  no  speclflcatlon  ot 
price.  It  was  held  Chat  there  wss  no  sale. 
Blgley  V.  Itlaher,  03  Pa.  1S2. 

The  question  arising  In  a  ease  whether  a 
deed  made  belweeo  parties  was  an  absolute  sale 
of  the  property  or  a  trusC  or  an  equitable  morC- 
gage,  the  court.  In  deciding  the  question,  said : 
"There  la  an  Intrinsic  difficulty  In  treating  this 
transaction  as  a  conditional 


}t  the  ( 


:  Tlawei 
oC  a  sate 


thaC  there 


to  be  of  the  very  essi 
should  be  a  flied  pric 
language  of  the  civil  law  on  this  subject  Is  th» 
language  ot  common  sense.  ■  .  .  Now,  here 
la  not  the  allghteat  proof.  In  this  case,  of  anf 
Bom  being  agreed  on  as  the  price  of  tbe  pur- 
chase. No  money  was  In  fact  paid;  .  .  . 
none  was  contracted  to  be  paid :  and  even  Che 
encumbrances  were  not  to  be  discharged.  The 
money,  which  was  to  be  repaid  on  Che  recon- 
veyance, was  only  what  had  l>een.  Id  the  Inter- 
mediate time,  actually  paid  Co  discharge  the  en- 
cumbrances, and  expended  In  Improvementa.  It 
none  bad  been  ao  paid,  none  waa  to  be  repaid. 
So  that  not  only  was  there  no  flied  price,  but 
the  premlBes  stood  as  a  mere  security  for  futnre 
advancea.  Flagg  V.  Mann,  3  Sumn.  486,  Fed. 
Cas.  No.  4.847. 

The  agent  of  a  railroad  company  wrote  to 
a  pernon  :      "I  have  to  say  that  It  you  are  tbe 
"         irtbeast  quarter  of  »ec- 


(lon  S 


upon  and  Improve  aald  land  nntll  It  ahall  b« 
offered  tor  sale,  the  same  being  strictly  agrlcul- 
lural  In  character,  you  will  be  entitled  to  the 
ttrst  privilege  of  purrhase  at  tbe  appraised 
valuation.     .     .  It  waa  held  that,  treattns 

Improvement  aa  a  condition  to  be  performed,  the 
letter  waa  totally  ellenC  as  to  what  the  Improve- 
ment ahoTild  be.  It  might  be  much  and  IC  might 
be  little,  and  yet.  tbe  party  making  It  would  be 
entitled  to  have  hla  conveyance.  But  the  ab- 
wni'i'  nr  two  absolutely  neceaaary  Itema  of  such 
from  tbla  letter,  via.,  tbs  prics  mat 


New  Yokk  Court  of  Appbals. 


Howard  y.  Daly.  61  K.  Y.  362,  19  Am. 
B^.  285;  Nichols  v.  Soranton  Steel  Co.  137 
N.  Y.  471,  33  N.  E.  661;  Baker  Transfer  Co. 
T,  Merckanta'  Refrigerator  d  Ice  Mfg.  Co. 
12  App.  Div.  200,  42  N.  Y,  Supp,  78 ;  Beroy 
v.  Fin  de  SiecU  Co.  16  App.  Div.  171,  44  ff. 
Y.  Supp.  611;  Everatm  v.  Poweri,  89  N.  Y. 
527,  42  Am.  Itep.  319;  Todd  v.  Oamble.  67 
Hun,  38,  21  N.  Y.  Supp.  739. 

Where  parties  to  &  contract  have  tbem' 
selves  given  a  practical  conBtructton  to  it, 
the  court  will  take  into  ticcount  such  con- 
struction and  give  effect  to  it. 

Reading  v,  Cray,  6  Jones  4  S.  79 ;  8tokes 
V.  Recknagel,  6  Jonee  &  S.  368;  Van  Bus- 
kirk  V.  Stoir.  42  Barb.  10;  i(o»e»  v.  Bierting, 
31  N.  Y.  462;  Milleary  v.  Skookum  Root 
Hair  Grower  Co.  4  Mi»o.  127,  23  N.  Y.  Supp. 
lOia. 

lIe»»T*.  J'ahn  W.  Boothbr  and  D« 
IitUiceT  Nicoll  for  respondent: 

The  agreement  was  ao  indeQnite  and  un- 


certain tluLt  no  action  for  a  breack  of  it  wilt 

Buckmaater  v.  Conaumera'  toe  Oo.  S  Dftlfr 
313;  Campbell  v.  Jimenea,  7  Misc.  77,  27  N. 
Y.  Supp.  351;  Harper  v.  Maatard,  113  Mass- 
187;  Peacock  v.  Cummiftga,  46  Pa.  434; 
Coffin  V.  Landia,  40  Pa.  428;  Van  Slyke  y. 
Broadwmy  Int.  Co.  115  Cal.  644,  47  Pac  6H9; 
Oatea  v.  Gamble,  63  Mich.  181,  18  N.  W. 
631;  Warden  v.  WiUiamt.  62  Micb.  50,  2S- 
N.  W.  7BH;  Dayton  v.  Stone.  Ill  Mich.  18«, 
69  N.  W.  615. 

There  was  no  ambiguity  in  the  terms  of 
the  contract,  and  therefore  no  teetimony  as 
to  how  the  parties  acted  under  it,  or  of 
other  extrinsic  facts,  is  admissible  as  l>ear- 
ing  upon  the  real  meaning  and  construction 
of  the  contract. 

Campbell  V.  Jimenea,  7  Misc.  77,  27  N.  Y. 
Supp.  351 ;  Van  Slyke  v.  Broadway  Ina.  Co- 
115  CaL.  644,  4T  Pac.  988. 

The  words  used  denote  an  indefinite  and 


*be  terms,  would  render  It  void  under  all  clr- 
tUDistances.  I<onibBrd  Investment  Co.  v.  Cnr- 
cer.  T  Wach.  4,  34  Par.  20S. 

Pla1ntl[[  wrote  deloadant :  "I  agree  to  ac- 
cept the  appnlntment  of  secretary  of  ttfl  Lao- 
cashlre  Cattoa  Mill  CompaDy  opou  the  follow- 
ing tenni.  viz.,  flrst,  a  salary  of  £300  i>er  an- 
num, commenclnit  at  the  present  date.  If  the 
companj'  he  coinpletelj  reglatet-ed  and  put  Into 
operation  ;  If  not.  I  shall  be  saOeBed 


think  n 


Ion  for 


r  timi 


e  deservLns  of  and  your  menni 
lora.'  Tn  aaawer  to  tblH  tbe  defendant  wroce, 
after  ai^ceptlng  Ibe  terms:  "It  li  dlsllncCly 
agreed  and  understood  that  If  tbe  company  Is 
not  formed  and  carried  out,  that  part  of  your 
letter  wblcb  allades  to  your  salary  be  null  and 
void,  and  that  at  the  expiration  of  three  months 
It  Is  entirely  left  to  me  to  give  unto  you  such 
sum  of  money  as  I  may  deem  right  as  compcnaa- 
tlon  for  labor  done  In  tbe  event  of  the  com- 
pany not  being  carried  out."  Tbe  plaintilT  ren- 
dered some  service,  but  the  company  was  never 
formed.  A  verdict  having  been  entered  for  tbe 
plalulltr  with  leave  reserved  to  tbe  defendant  to 

talned  accordingly,  and,  on  consideration  by 
the  entire  court,  made  absolute.  K(*erts  T. 
Smith.  4  Hurlal.  &  N.  31 S,  2S  L.  I.  Eich.  N.  3. 
164.  32  L.  T.  N.  S.  SaO;  Pourtales  Gorgler  v. 
MorHS.  7  C.  B.  N.  S.  BS8.  29  L.  J.  C.  P.  N.  B. 
208,  R  Jiir.  N.  S.  705. 

A  bankrapt.  of  which  the  plalntHTs  were  as- 
signees, had  performed  work  tor  tbe  defendants, 
who  composed  a  committee  for  the  management 
of  the  snle  of  lottery  tickets.  The  claim  to 
compensation  was  founded  on  a  resolution  of 
the  committer  as  followa :     Resolved,  that  any 

shall,  after  the  tb 


slden 


med  right.  Tbe  case  waa  tried  be- 
fore Ellenborough.  Cb.  J.,  who  noDsulled  tbe 
plalntllfB.  In  a  motion  to  set  aside  the  noDsiilt 
tbe  King's  bench  held  that  It  was  an  engage- 
ment accepted  by  the  bankrupt  on  no  definite 
terms,  and  Ihat  the  action  could  not  be  main- 
tained.    Taylor  v.  Brewer.  1  Maule  &  B.  290. 

Upon  a  covenant  to  an  attorney  to  pay  him 
a   reasonable   tee   for   defending   the   defendant 


s. 

wher 

e  he 

did 

not  actually  defend 

and  no 

al  da 

nagc 

Bbown.     Wilson  v. 

names. 

B 

Mon 

The  defcndanta.  a 

oVa 

eregstloQ.  had  ent 

red    Into 

t,  under 

03  L.  R.  A. 

seal,  with  the  plaintiff,  for  the  erection  of  a^ 
church  edifice,  according  to  a  dealgnated  plan- 
end  a  fixed  price.  The  contract  contalaed  tbe- 
foilowlng  stipulation:  "At  any  time  durlug- 
the  progress  of  the  building,  the  committee  re- 
serves the  right  to  direct  any  alteration  or  varia- 
tion from  the  original  plan,  so  as  not  to  vary 

to  cause  any  material  extra  eipeose  to  tbe  boll d- 
Itig :  but  any  alteration  suggealed  by  them  Shalt 
be  made,  and  the  expense.  If  any.  shall  be  agreed 

under  any  pretext  whatever."  Tbe  plalotltT 
made  various  alterations  In  the  plan  by  wblcti 
tbe  cost  of  the  building  was  Increased.  Tbe  de- 
fendants knew  of  tbe  alterations,  and  made  n» 
objections,  and  soma  of  tb^m  at  least  approve* 
tbe  acts  of  tbe  plaintllT.  This  was  an  action 
by  the  plalntltr  to  recover  the  value  of  this  ex- 
tra work.  The  court  beld  that  the  action  coulct 
only  be  maintained  by  clear  and  satlBfactorj  evi- 
dence of  a  new.  distinct,  and  Independent  con- 
tract by  the  parties  aothorizlng  the  altcrntloos- 
In  the  original  plan,  and  eipresaly  agreeing  to 
pay  for  them  a  certain  flied  prlre,  or  what  ther 
might  be  reasonably  worth.  Ulller  v.  McCaff- 
rey. 9  Pa.  243. 

A   verbiil    contract   between   a  school   trustee 

leacb  school  for  tbe  term  to  t>e  held  Id  a  cer- 

Iract  promised  to  psy  her  good  wages,  is  so  vold^ 
for  uncertainty  as  to  compensation  as  not  to 
bind  the  school  township  and  make  It  liable  (or 
a  breach.  Fairplay  School  Twp.  v.  O'Neal.  12T 
Ind.  as,  26  N.  K.  OSft. 

The  agent  of  the  defendant  promised  a  work- 
man that  he  should  have  a  place  in  the  works 
the  ensuing  season,  and.  It  appearing  tbut  there 
were  dllTerent  places  for  workmen  in  the  fac- 
tory, and  that  some  were  more  valuable  Chaa 
othera,  and  that  It  was  customary  for  the  com- 
onnj,  before  each  season,  to  fli  tbe  prices  to 
be  paid  their  employees, — it  was  held  that  (hero- 
was  no  contract  completed,  as  neither  the  price 
of  the  labor,  nor  the  place  to  be  given  the  plHln- 
tllT.  was  agreed  upon.  Shaw  v.  Woodbury  Glnsa 
Works,  52  N.  J.  L.  7,  18  Atl.  flne. 

Defendant  was  a  body  corporate— a  sbootlng- 
club.  The  plaintiff  teatllled  that  he  was  re- 
quested by  the  club  to  build  a  bam  on  his  own 
prcmlaes.  and  the  club  agreed  to  furnish  part 
of  tbe  money  for  its  erection :  that  It  w.ia  to  be- 
us?d  by  the  club  and  Its  members,  tbst  be  com- 
menced the  erection  of  the  barn,  and  Ibat  a  per- 
Botv  {presumably  a  member  or  otScer  of  Ihe- 
club>  came  down  and  went  la  and  showed  hlnv 
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uncert&in  unount.  In  aiich  case,  no  extria- 
8ic  evidence  of  acts  of  the  parties,  or  any- 
thing else,  ia  competent  to  varj  the  express 
tennB  of  the  contract,  and  give  them  a 
meaning  which  they  do  not  express. 

Abbott,  Trial  Ev.  pp.  484,  509;  Pkiladel- 
phia,  W.  &  B.  R.  Co.  t.  TrimbU.  10  Wall. 
367,  19  L.  ed.  946. 

The  plaintiff  could  in  no  event  recover 
more  than  nominaJ  damagea. 

Todd  V.  Gamble,  I4B  if.  Y.  382,  52  L.  R. 
A.  225,  42  N.  E.  K2. 

OT«y,  J.,  delivered  the  opinion    of    the 

This  action  was  brought  to  recover  dam- 
mges  for  the  breach  of  a  contract  in  writ- 
ing entered  into  between  the  partiea,  where- 
in the  plaintifl  agreed  to  deliver  to  the  de- 
fendant the  night  news  report  of  the  for- 
mer for  publication  every  morning  in  the 
city  of  New  York,  and  the  defendant  agreed 


to  receive  the  said  news  report,  "and  to  pay 
to  the  first  part^  [the  plaintiff]  therefor  » 
sum  not  exceeding  S300  during  each  and 
every  week  that  said  news  report  is  re- 
ceived  by  the  second  party  [the  defendant] 
until  the  liit  day  of  January  in  the  year 
1900,  it  being  understood  and  agreed  that 
said  news  report  continue  to  be  fully  equal 
in  quality  and  quantity  to  its  present  aver- 
age standard."  It  was  also  further  pro- 
vided that  the  defendant  "sbaH  have  th« 
right  to  receive  the  said  news  report  with- 
out interruption  from  and  after  the  lat  day 
of  January,  in  the  year  1900,  and  the  firat 
party  [the  plaintiff]  shall  continue  to  de- 
liver the  same,  if  required  by  the  second 
party,  at  a  price  which  shall  be  fair  and 
equitable  to  both  of  the  parties  hereto;  pro- 
vided, that  such  price  stiall  not  be  icor» 
than  any  other  daily'moming  newspaper  in 
the  city  of  New  York  shall  be  required  to 
pay  to  the  first  jlarty  for  the   same  news 


bow  ^e  waflted  It  arranged,  tint  anerwarda  sent 
for  plaJntllT  and  said  hs  had  decided  to  build 
a  bim  hlmsell  on  the  dab  lot.  rialntllT  bad  a 
Terdlct  (or  (65,  which,  on  appeal,  was  reversed, 
the  court  holding  that  the  motloo  to  dlaffllsa  the 
action  as  upon  Judgment  of  nonsalt  ibould  have 


been 


tlHod  to  bT  the  plBlntllT  was  indefinite  ai 
"sfendant  agreed  to  tor 


to  hi 

nlab,  and  Chat  the  damages  which  arose  (rom 
Ifae  failure  of  the  defendant  to  fnmlab  an  un- 
known and  nncercaln  amount  of  moncj  could 
not  lH>  eatlmaCed.  Two  of  the  five  Judges  dla- 
Mnl^,  holding  that  under  the  contract  as  stated 
hj  the  pTalutirr,  while  he  was  not  entitled  to  In- 
clade  an;  speculative  or  prospective  proflts.  he 
wna  jft  entitled  to  recaver  for  the  actual 
amoUTit  expended  by  him.  and  for  which  he  re- 
eelvHl  bach  no  remuneration.  Tbomaa  t.  Thorn- 
aavllle  ShootlnB  Club,  123  M.  C.  2Se,  31  8.  E. 
654. 

A  party  being  In  emlMitraaaed  circa mataneea, 
and  about  to  take  refuge  In  bankraptcy.  the  de- 
fendant bank  alTered  to  carry  him  through  If  he 
would  place  In  their  hands  all  bla  collaterals. 
Tbis  he  agreed  to.  and  the  bank  (ram  time  to 
time  disposed  of  the  collateral  and  applied  the 
prorecdB  to  the  payment  of  bis  Indebtedness. 
Among  others  he  placed  certificates  of  atock  In 
th(>  nitme  of  an  employee  of  the  bank  ai  trustee. 
No  un<ii>rstnndlng  was  bad  between  the  parties 
nt  what  value  or  price  the  stock  was  to  be  a c- 
roiinlHl  tfT,  In  an  action  against  the  bank  un- 
der the  BlocVholdem'  liability  act  to  render  It 
llHble  for  the  debts  of  the  corporation  tt  was 
held  that  the  transaction  could  not  be  regarded 
as  a  aale  of  the  Block  to  the  bank ;  that  there 
waa  nothing  said  by  either  parly  In  reference 
to  buying  or  aelUng  the  same  :  nor  was  the  value 
ot  the  stock  agreed  upon  or  even  lllscussed  ;  nor 
any  price  Gied  at  which  the  owner  would  part 
with  It  or  Ifca  bank  accept  It.  Quoting  from 
Story  on  Sales,  |  2^^,  the  court  held  that  the 
price  required  In  a  contract  of  sale  must  be: 
(1)  Money  or  Ita  ne,j<.tl8bie  representative;  (2) 
certain  and  definite,  or  capable  of  being  ren- 
d<>red  definite:  (^)  an  actoal  price,  seriously  In- 
tMided  to  be  oiactBd,  That  It  waa  not  neees- 
•■ry.  howTvec.  that  the  price  for  which  property 
la  aold  should  be  money  only,  or  that  It  should 
be  actually  delivered  at  the  time  of  the 


the  parties.  It  Is,  however,  tbe  agreement  to 
pny  a  price,  rather  than  the  actual  payment  of 
tbe  price,  wbluh  Is  tbe  essential  element  of  a 
sale,  but  the  price  Itself  muat  be  definite,  or  th» 
agreement  ntiiit  contain  such  elements  that  th» 
price  can  be  ascertained  tberetram.  Borland  v. 
Nevada  Rank,  99  Cal.  89,  33  Pac.  T3T. 

Plaintiff  having  been  charged  by  defendant's 
testn'or  with  looking  after  land  titles,  clearing 
them  up.  and  obtaining  possession  of  certain 
laods  belonging  to  testator,  wrote  to  the  testa- 
tor that  be  should  have  as  payment  therefor 
one  half  the  land  provWed  he  (the  plaintiff) 
peld  tbe  expcniei.  or  one  third  provided  the- 
owner  paid  the  expenaea  After  some  corre- 
spondence teatator  wrote  plaintiff;  "Don't 
get  restless.  Oo  ahead  and  get  all  your  landa 
clear,  and.  after  all  entanglements  are  removed, 
■allafactory  aettlement  will  be  made.  Perhsp* 
your  Ideas  are  not  too  high."  It  was  held  that 
no  contract  wna  entered  Into  between  the  par- 
ties, because  defnndant's  testator  did  not  agre* 
to  either  one  of  the  two  propositions  made  to 
him  by  plaintiff,      Bowen  v.  Hart.  101  Fed.  3Tfi. 

A.  deed  of  marriage  settlement  contained  the 
following  provision:  "And  the  said  nollD  O. 
Bamblll  for  tbe  above  consideration  covenants 
and  agrees  to  and  with  the  said  Samuel  Aodera 
aod  Catherine  A.  Anders  that  be  will  within 
four  years  from  the  consummation  of  the  afore- 


lald  n 


the  said  trustee,  i^amuel  Anders,  a  negro 
woman  to  be  worth  not  less  than  (000,  to  be 
held  Id  trust  for  the  said  Catherine  A.  under 
the  same  restrictions  as  the  negroes  hereinbefore 
conveyed."     The    action    was    brought    by    the 


The 
oompebsatlon. 


s  equlvi 


r  U  agreed  upon  b 


f  tbe  wife  against  the  edmlnlstra 
of  the  husband  to  recover  for  a  breach  o(  this 
covenant  la  the  failure  of  the  Intestate  to  pur- 
chase or  produce  such  slave  during  the  period 
mentlonwl  and  afterwards  during  his  life,  and 
Ibe  plHlntlff  claimed  Judgment  tor  the  sum  of 
CDOO.  Upon  the  trial  the  plaintiff  Introduced 
tbe  marriage  seillement  and  read  It  to  tbe  Jury, 
llotb  parties  offered  testimony,  but  none  was 
made  on  the  queatlon  of  damages  other  than 
what  was  contained  In  the  deed.  The  court 
decided  that.  In  the  absence  of  evidence  to  oa- 

ed  to  give  nominal   demages  only.     On  appeal 

It  was  belli  that  the  Judgment  was  correcl.  That 
I  the  words  "to  be  worth  not  less  than  (I100- 
)  were  used  as  descriptive  of  the  temole  slave 
I  to  be  purchased,  and  not  of  the  sum  to  he  laid 

out  In  the  purchase.     Aodera  v.  Bills,  8T  N,  C. 

207. 
'      After  a  carrying  away  by  a  flood  o(  a  bridge. 


Nbw  Yokk  Coubt  or  Appeau. 


Hot., 


report."  Thlt  contract  was  madt  in  July, 
1S92,  and  the  parties  proceeded  under  it  un- 
til January  1,  18B4i  tlie  plaintiff  (umiBh- 
ing  its  news  report  to  the  defendant,  and  the 
delendant  paying  therefor  the  sum  of  $300 
in  each  week.  A  few  days  before  January 
1,  1894,  tlie  defendant,  through  ita  manager, 
notified  the  plaintiff  in  a  letter  to  cease 
■ending  the  news  report  on  the  lit  of  Jan- 
uary, and  tliat  after  that  ds.t«  it  would  not 
pay  for  the  same.  The  letter  in  which  thia 
notice  naa  conveyed  contained  the  state- 
ment that  it  had  become  aetxaaATV  to  make 
m.  reduction  in  the  cost  of  the  defendant'e 


correspondence,  wnleh  ensued  during  the 
next  few  weeks,  the  subject  of  a  conceasioa 
in  price  was  diicusud  between  the  parties, 
but  nothing  came  of  it.  Thereupon  the 
plaintiff  brought  this  action,  and  demanded 
judgment  for  damages  in  the  sum   of  up- 


wards of  $03,000,  upon  the  basis  of  Its  right 
to  $300  a  week  from  January  I,  1894,  to 
January  1,  lUOO.  The  trial  court  denied  a 
motion  to  dismiss  the  complaint,  and  at 
the  close  of  the  plaintiff's  case,  the  defend- 
ant offering  no  evidence,  a  verdict  was  di- 
rected tor  the  plaintiff  in  the  sum  of  0 
cents,  upon  the  ground  that  there  was  a 
technical  breach  of  the  contract,  for  which 
only  nominal  damagea  might  be  awarded. 
The  judgment  entered  thereupon  was  af- 
firmed by  the  appellato  division  in  the  first 
department,  and  the  plaintiff's  appeal  to 
this  court  presents  this  as  the  main  ques- 
tion for  our  consideration;  whether  the 
contract  was  so  indefinite,  by  reason  of  its 
failure  to  state  the  price  to  be  paid  W  the 
defendant,  as  to  preclude  e.  recovery  of  sub- 
stantial damages  for  its  breach. 

The  appellant  claims  that,  inasmuch  as 
the  language  of  the  contract  bound  the  de- 
fendant to  pay  a  sum  "not  exceeding  $300  a 


Iitstntltr  made  appllMtlon  to  one  at  tba  ■•- 
■Itneea  of  hia  lessor,  and  Informed  him  that  sines 
tbe  brtdfce  bad  gone  be  was  not  able  to  par  so 
much  rent,  sjid  that  he  would  Immedlatelj  leave 
possession  of  the  premises  If  tbej  did  not  make 
the  rent  lower.  Th»  asalsaee  requested  him  to 
remain,  acknowledged  tbat  his  regnesi  was  rea- 
wmnble,  and  promised  that  It  should  b«  compiled 
with,  and  the  rent  sboald  be  rednced,  and  In  eon- 
■eqoence  of  tbls  assurance  plaintltT  did  remsln 
In  pasaesalon  of  the  premises.  Tbe  detendsnt 
bere.  made  coenlsance  of  the  taking  of  certain 
property  of  tbe  plalntllT  as  a  distress  for  rent, 
as  balllir  of  the  asslfcaeei  of  the  lessor,  and  the 
plaint  I  IT  braugbt  replevin.  It  was  held  that 
the  Bsrermeot  on  the  part  ot  the  ssslcnsa  to 
reduce  tbe  reot  was  so  uncertain  tbat  equity 
could  not  Klve  relief.  Smith  v.  A&krlm,  18 
Serf.  A  S.  BQ. 

III.  Option  between  dlJTerent  amount*. 

Defendant  agreed  that  IF  tbe  ptslotllF  would 
And  him  a  purchaser  Cor  a  certain  tract  of  land, 
be  would  pay  him  (50  or  |eO.  Id  sd  action  to 
recover  tor  the  services  performed  ander  the 
contrsct  It  wBs  conteuded  on  the  part  of  the 
defendant  that  an  offer  to  give  tSO  or  $60  Is 

nlte  promise,  and  benee  a  court  cannot  determine 
which  at  the  two  sums  was  the  consideration. 
PlBlntlT  had  a  verdict  for  |B0.  which  on  error 
was  affirmed  on  tbe  gronnd  that  either  IHO  or 
teo  was  a  valid  and  saDlclent  consideration  for 
the  services  to  be  performed.  That  tbe  de- 
fendant made  the  proposition  In  tbe  alternative; 
and  bad  a  rlghc  at  any  time  Iwfore  default  to 
elect  which  of  tbe  two  alternatives  he  would 
perform.  Tliat  It  tbe  services  were  performed 
by  (ilBlntllT.  and  defendant  failed  to  perform 
either  nlrernatlve,  then  plaintiff  had  a  right  to 
elect  nhcclier  he  would  sue  for  the  ISO  or  (SO. 
Tbe  re  was  not  such  uncertainty  as  would  rea- 
der the  proposition  void.  Kramer  v.  Ewlog 
(Oktn.)  til  rac.  1064. 

The  defenflant  Inquired  of  the  plaintiffs  the 
cost  of  repair*  to  his  carriage,  and  terms  of 
payment,  to  which  the  plaintiffs  sniwered  that 
It  would  cost  him  not  less  than  tl2e,  nor  more 
thon  flSO :  and  tbat  the  usual  terms  were  rash, 
upon  the  completion  of  the  work :  but.  If  be 
could  give  bis  note,  be  could  bave  twelve  months' 
credit.  It  was  held  tbst  this  did  not  constitute 
a  spechil  coDtract.  Prince  v.  Thomas,  IS  Ark. 
87S. 

Defendant,  who  had  at  various  times  during 
•everul  years  purchssed  of  plaintiff  land  scrip 
63  L.  R.  A. 


and  soldiers'  additional  homesteads  (plaintiff  be- 
ing engaged  In  buslneM  as  a  dealer  In  tbe  ssme), 
wrote  to  plBlntlir  a  letter  to  which  be  added 
this  postscript :  "What  Is  Cole's  scrip  worth, 
snd  soldiers'  additional  bomesteads,  now?" 
Tbrea  dsys  after  the  plaintiff  wrote  the  defend- 
ant: "Have  to  advise  tbat  I  ran  furnish  to- 
day Cola's  scrip  at  IB  and  additional  elghtlea 
at  llj  per  acre.  Shall  be  pleased  to  hear  from 
you  at  any  time  yon  may  desire  tbe  paper." 
The  defendant  received  this  letter  three  days 
after  It  was  written,  and  on  the  morning  ot 
tbe  next  day  he  sent  plaintiff  this  telegram : 
"fiend  me  two  aoldlns'  additional  elghtlea  (SO*s) 
to-day."  This  telegram  was  received  by  plain- 
tiff tbs  day  It  waa  sent,  and  on  the  same  day 
he  seat  hy  express  to  defendant  four  BO-scre 
pieces  of  soldiers'  sddltlonals.  and  Inclosed  In 
tbe  express  package  bis  letter  as  follows : 
"Per  the  request  of  your  telegram  of  this 
date  stating  'Send  two  eighties  ndditlonala  to- 
day." I  send  yoo  the  following  described  sol- 
diers' additional  homestead  scrip,  collection  on 
yoo.  at  IS  per  acre  for  tbe  two  heir  claims, 
and  tS.SB  for  the  others.  I  send  you  thwe  so 
that  you  may  take  your  choice  of  them."  The 
defendant  received  the  package  two  daya  after- 
ward and  retained  and  uaed  the  two  pieces,  the 
price  of  which  was  named  at  13.36,  and  re- 
turned the  other  two  plecea.  together  with  1480, 
to  pay  tor  the  two  pieces  retained.  Tbls  action 
was  brought  to  recover  of  tbe  defendant  140 
difference  between  IS  and  18.25  per  acre.  It 
waa  held  that  prior  to  thenelegram  there  had 
been  no  proposition  to  buy  nor  an  offer  to  sell, 
but  merely  an  Inquiry  as  to  the  value  on  a  par- 
ticular day.  and  a  statement  as  to  Its  vslue  on 
snch  dsy.  and  a  Judgment  In  favor  of  the  plain- 
tiff for  the  difference  was  affirmed.  Talbot  v. 
Pettlgrew,  a  Dak.  141,  18  N.  W.  678. 

A  shipper  of  freight  claimed  to  have  made 
an  agreement  with  the  defendant  railroad  com- 
pany's sgent  to  ship  a  mixed  car  load  of  water- 
melons, cRulBloupes,  and  grapea  from  a  point 
In  Texas  to  Denver.  Colorado,  at  s  certsln  price, 
which  was  lower  than  the  price  for  shipping 
melotis  alone.  The  agent  of  the  defendant  mls- 
nnderstood  the  plaintiff,  and  agreed  to  ship  tba 
car  at  a  certain  price,  snd  In  the  bill  of  Isding 
made  what  plaintiff  claimed  was  a  fraudulent 
omission  by  leaving  out  the  grapes,  and  billed 
a  ear  as  one  car  of  melons,  Tbe  plaintiff  was 
thereby  compelled  to  pay  an  additional  sum  be- 
fore be  could  secure  the  delivery  of  the  samp. 
The  court  held  that  under  these  clrcnmstancfs 
the  facts  did  not  show  that  the  minds  of  the 
parties  met  npoo  a  contract  for  a  mixed  car  of 
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1  bound  itself  through  k  practical 
construction  of  the  iostrument;  and  it  ib 
also  argued  that  the  contract  should  be  con- 
•tmed  as  one  "to  recover  the  reasonable 
value  of  the  news  service  for  the  unexpired 
term  of  the  contract,  lees  the  coat  of  per- 
formance."  If  this  were  a  case  where  the 
contract  of  the  parties  was  merely  ambigu- 


3  ahow  m  practical  constructioa;  but 
the  difSculty  with  this  instrument  lies 
deeper.  It  lacked  support  in  one  of  its  es- 
sential elements, — in  the  absence  of  a  state- 
ment of  the  price  to  be  paid.  Tbat  was  a 
defect  which  was  radical  in  its  nature,  and 
which  was  beyond  the  reach  of  oral  evidence 
to  supply;  for,  if  the  intention  of  the  par- 
ties, in  BO  essential  a  particular,  cannot  be 
ascertained  from  the  instrument,  neither 
the  court  nor  the  jury  will  tM  allowed  to 


make  an  agreement  for  them  upon  the  sub- 
ject. It  is  elementary  in  the  law  that,  for 
the  validity  of  a  contract,  the  promise  or 
the  agreement  of  the  parties  to  it  must  ba 
certain  and  CKplicit,  and  that  their  full  in- 
tention may  be  ascertained  to  a  reasonabla 
degree  of  certainty.  Their  agreement  must 
be  neither  vague  nor  indefinite,  and,  if  thus 
defective,  parol  proof  cannot  be  resorted  to. 
1  Comyn,  Contr.  3;  1  Chitty,  Ck)ntr.  92; 
Elmore  t.  Eiiigtcote,  S  Barn,  t  C.  5S3; 
Blagden  v.  Bradbear,  12  Ves.  Jr.  468;  Wil- 
liaiM  T.  Morris,  95  U.  8.  458,  24  L.  e<l.  3U2i 
Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch. 
273;  b'tone  v.  Brotcning,  08  N.  Y.  &93-604. 
The  latter  case  is  not  parallel  in  its  facts, 
but  a  question  arose  whether  there  was  a, 
sufiJcient  memorandum  of  the  contract  for 
the  sale  of  the  goods  to  satis^  the  require- 
ments of  the  statute  of  frauds,  and  a  letter 
of  the  defendant  was  relied  upon  for  tha 
purpose.     Judge  Bapallo  observed  '  that    it 


nelons  and  grapes,  but  that  the  parlies  ml»- 
□Dderstood  each  other,  and  no  contract  was 
thereFore  sftreed  ui»n  Iwtweea  them.  Gait,  C. 
*  B.  K.  R.  Co.  V.  DawBoa  (Tsx.  Civ.  App.)  34  8. 
W,  SOB. 

IV.  Prloe  dependent  on  eonMmgeiief 

a.  Market  firtoe  or  value. 

The  eompIalDt  In  an  action  sllcKed  that  the 
defendant  made  bli  two  promissorr  nates,  or 
bills,  or  tusCrum«nts  In  wtittnK,  of  which  the 
following  are  copies :  "Bath,  Jsnnar;  13th, 
ISSI.  Far  Abram  I«Dt  for  68  2S-11  buibeli 
wheat  In  store  at  three  cents  below  first  qoallty 
whent.  tSlgned}  L.  D.  U.  for  L.  D.  Hodgman." 
"Bath.  Janaarr  23rd.  18S1.  Par  Abram  Lent 
for  33  46-11  bushels  wheat.  (SlBUFd)  9.  H.  C. 
for  li.  D.  HodKman."  The  plaintiff  had  a  verdict 
for  tl01.*2.  Upon  a  motion  for  a  new  trial 
the  lame  whs  denied  bj  the  feneral  term  of  the 
sopreme  court,  the  court  holding  that  the  In- 
atmments  In  question  were  not  bills  o(  ei- 
ebange.  or  promlsaorr  notea  but  that  tbej  were 
valid  special  agreements.  That  as  to  the  sums 
to  be  paid.  It  was  sufficient  to  the  valldltj  of 
the  Instmmenta,  as  agreemenia  tbst  Che  sums 
can  be  ascertained  by  reference  to  the  market 
price  of  wheat,  which  must  control,  except  so 
far  as  the  parties  bave  provided  a  different 
standard.  That  here  were  the  promisor,  the 
promisee,  the  sum  pajable,  and  the  consldera- 
UoQ  tbereCoT :  and  (here  was  no  want  of  rea- 
MxiBble  certalDtf.  The  defendaot  bad  offered 
rvldenre  wblcb  would  bave  tended  to  prove 
that  the  writings  were  not  contracts.  The 
court  held  tbat  there  wm  no  such  amblgult}  as 
warranted  the  Introduction  of  that  evidence. 
Lent  V.  Hodgmsn.  18  Barb.  874. 

In  Acebal  v.  Lev;.  10  Blng.  876,  4  Uoora  k 
fl.  217,  the  court  said;  "Whather  In  all  cases 
of  an  execDtorr  contract  of  purcbaia  and  aale. 
where  the  partlea  are  altogether  silent  as  to 
tbe  price,  the  law  will  supply  ths  want  Of  any 
afrerment  as  to  price,  by  Inferring  that  tbe 
parties  must  have  Inteoded  to  sell  and  to  buy 
at  a  reasonable  price,  ma;  ba  a  question  of  some 
dimrulty.  Undoubtedly  the  law  makes  that  In- 
ference where  the  conlract  is  eiecuCed  by  the 
acceptance  of  the  gooda  by  the  deleudents.  In 
order  to  prevHit  the  Injustice  of  the  defendant 
taking  the  goods  without  psylng  for  them.  .  .  . 
But  It  may  be  questionable  whether  tha  same 
reason  applies  to  a  caae  where  tbe  contract  Is 
oecutory  only,  and  where  tbe  goods  are  still 
In  tbe  possession,  or  onder  the  control,  of  tbe 
UL.R.  A. 


seller  ..  .  .  The  present  case,  however,  does 
not  rest  here.  It  was  proved  at  the  trial  by 
parol  evidence,  that  the  actual  bargain  made  waa 
tar  a  sile  at  the  current  price  at  the  shipping 
port.  Tbis  caae,  therefore,  falls  within  the 
principle  laid  down  b;  the  Judges  In  Cooper  v- 
amith,  15  East,  103,  .  .  .  namely,  that 
where  It  la  shown  by  parol  evidence  there  "baa 
tiren  an  agreement  for  sale  at  a  ipeclfled  price, 
tbe  plaintiff  cannot,  on  producing  a  note  Id 
writing,  which  Is  altogether  silent  as  to  price, 
recover  on  a  count  upon  a  ssle  on  a  eiianttim 

A  receipt  executed  by  the  plaintiff,  after  re- 
citing th;  receipt  ot  certain  moneys  for  timber 
previously  delivered,  further  stated:  "Also.  B. 
Mulr  has  sdvsnced  to  J.  James  |Z,0TT.42  C.  c-. 
(two  thousand  no  hundred  and  seventy-seven 
dollars  forty-two  cents,  C.  e.)  on  428  pieces 
of  timber  now  lying  In  town  of  Arbela.  lllchlgaD. 
measured  and  marked  M.,  which  said  timber  J. 
James  agrees  to  deliver  at  Bay  City,  MIcblgan, 
In  spriUK  of  187S,  as  early  as  the  Ice  and 
wcatber  will  permit,  free  ol  oil  encumbrances, 
to  B.  Mulr.  Interest  at  the  rate  of  10  per  cent 
from  lat  of  April,  year  1872,  till  the  timber 
la  delivered  at  Bay  City.  J.  lames  agrees  to 
pay  and  aeconut  to  B.  Mulr  In  the  spring  of 
1873  for  the  with  In-mentioned  tS.0TT.42  C.  c, 
with  Interest,  advanced  on  said  timber  to  be 
delivered  In  spring  of  1873  at  Bay  City.  Interest 
at  tbe  rale  of  10  per  cent  C.  c.,  from  1st 
April.  1872,  till  tbe  timber  Is  delivered  at  Bsy 
City  In  the  year  1873.  [Blgnedl  J.  James.- 
Plslntlfl  claimed  that  the  agreement  contain m). 
In  the  receipt  which  had  been  received  by  the 
defendant  on  which  he  sought  to  recover  was 
In  itself  a  complete  and  binding  bargain  con- 
taining every  essential  ot  a  contract  ot  sale, 
except  the  price,  which  It  Is  claimed  appeared 
by  Implication.  The  court  held,  following  Ace- 
bal V.  Levy,  10  Bing.  376,  4  Moore  A  S.  217. 
that  where  a  contract  Is  executory,  and  not 
executed,  unless  the  price  li  flied  distinctly 
secordlug  to  some  standard,  either  of  amount  or 
of  market,  or  of  reasonableneaa,  or  aome  other 
method  of  ascertainment,  the  contract  Is  In- 
complete and  tha  purchaser  Is  not  bound. 
That,  as  was  held  In  Acebsl  v.  Levy.  10  Blng, 
376.  4  Moors  *  B.  317,  where  a  contract  was 
silent  as  to  price,  and  there  was  evidence  ot  a 
parol  sgreement  ss  to  price,  there  could  be  no 
recovery  on  a  (titantum  vole  bat,  and  that  a 
contract  In  writing  wss  as  necessary  for  s  rea- 
sonable price  as  any  other;  that  in  tbe  nreuut 
caae  there  was  no  Implication  ot  a  promise  to 
pay  at  what  might  happen  to  be  the  market 
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did  not  "stote  the  price,  or  any  of  the  terms 
of  the  contract.  These  deficienciee  cannot 
be  supplied  by  oral  eridence.  All  the  ea- 
tential  parte  ot  the  contract  must  be  evi- 
denced by  the  writing.  Thia  objection, 
without  reference  to  others,  is  conclusive." 
The  rules  of  evidence  exclude  oral  testimony 
with  reference  to  the  understanding  of  the 
{parties  or  to  supply  omisBions,  and  permit 
It  only   when  to  do   so  is   necessary  to  ex- 

Elain  the  meaning  of  some  technical  or  am- 
iguouB  language  used.  It  will  not  permit 
it  to  vary  the  terms  of  the  contract  itself 
by  inserting  in  the  writing  what  is  not 
there.  1  Ureent.  Ev.  S}  276-277,  282; 
Drake  \.  Seaman,  97  N.  Y.  230-236.  In 
Drake  v.  Seaman,  87  N.  Y.  230-23H,  where 
the  question  arose  as  to  the  suQiciency  of  the 
tnemDrandum  of  the  parties'  contract,  in 
an  action  for  its  breaeli  Judge  Finch  cites 
the  language  above  given  from  Judge  Rap- 
allo's  opinion  in  Btone  v.  Brotcning  in  sup- 


port of  the  established  rule  that  the  statuta 
of  frauds  requires  that  tbe  memorandum 
contain  all  the  material  terms  of  the  eon- 
tract  between  the  parties,  and  that  "it  must 
show  on  its  face  what  the  whole  agreement 
IB  BO  far  as  the  same  is  executory,  and  te- 
maina  to  be  performed,  and  rests  upon  un- 
fulfilled promise."  This  was  mi  executory 
contract,  which  attempted  to  provide,  over 
a  period  of  years,  for  the  furnishing  of  news 
T^rts  on  each  day,  with  a  figure  stated  as 
the  limit  which  the  price  to  be  paid  each 
week   must  not  except.     There   is   thus   no 


pay  for  the  news  report,  and  the  element  of 
mutuality  in  that  respect  was  wanting.  It 
was  nearly  as  defective  in  that  respect  as 
was  the  agreement  in  Bromley  v.  Jefferiet. 
2  Vem.  416,  where  it  woa  provided  that  the 

E  lain  tiff  should  have  a  certain  estate  for 
1,S00  less  than  any  other  purchaser  would 


)  In 


Plglntltr  and  -Jefendants.  being  In  possesilon 
or  Cerlalu  resi  estate,  water  prlvllegeB,  ma- 
ihloery.  flxlures,  etc..  entered  iota  an  Indenture 
whrretiT  the  pJalntllT  agreed  to  sell  and  codtcj 
■I]  his  Hflht,  title,  Interest,  etc.,  at  such  prices 
as  should  be  agreed  on  snd  swarded  bj  three 
men,  ou«  chosen  by  the  plalntllT,  one  bj  the  de- 
fendant, nnd  the  third  br  the  two  thus  chosen, 
which  sward  should  be  final  and  binding  on  the 
pnrtles :  end  the  defendaot  covenaoted  tbst  he 
would  receive  and  par  (or  the  premlaei  at  the 
award  ot  the  appraisers.  In  cash,  on  the  dellv- 
err  of  the  deed :  and  each  party  leTeratlr  bound 
themsclTes  to  the  other,  under  tbe  penalt;  ot 
fl.OOO  for  the  faithful  performiuice  of  Che  ogree- 
Dipnt  to  be  sued  for  and  recovered  according  Co 
Ihe  iHva  of  Massachusetts.  The  referees  chos- 
en under  the  agreement  made  an  appraisal  of  the 
propertT.  I'he  plaintiff  tendered  a  deed  and 
demanded  the  amount,  which  the  defendant  re- 
fused. In  an  action  to  recover  tbe  same  or  tbe 
>1.0U0  damagPH,  It  was  held  that  the  referees 
had  fixed  the  price,  and.  according  to  the  author- 
ities sod  (he  reason  ot  the  thing,  the  sale  should 
be  carried  Into  effect,  and  that  a  tier  the  price 
bad  been  Hied  b;  the  referees  chosen  pursuant 
to  tbe  Indenture,  it  was  too  late  for  the  de- 
fendant Co  object.  Brown  v.  Bellows,  4  Pick. 
18B. 


I,  ether  porHsa. 


A  lease  provided  for  the  right  to  the  lessor 
to  sell  the  demised  premises  anj  time  after  Its 
date,  and  then  pcoTided :  "But  no  such  sale 
of  said  land  shall  be  made  br  said  Brat  party 
without  first  havlDg  glTen  said  second  party 
the  privilege  of  purchasing  said  land  upon  such 
terms  and  aC  the  aame  price  per  acre  as  any 
other  person  or  purchaser  might  bare  offered 
therefor."  The  lessor  sold  the  land  to  anoth- 
er persoo  during  the  time  the  lease  was  ruDolng. 
In  an  action  by  the  leasee  against  the  lessor 
■cd  the  purchaser  for  a  specifii 


the  c< 


s  held  tl 


C  the  1i 


while 


Dol  bound  to  sell,  but  having 
so  at  a  price  and  upon  terms  satisfactory  to 
himself,  olTered  by  some  other  person  or  purchas- 
er, covenanted  that  he  would  not  sell  to  such 
other  person  or  purchaser  without  BrsC  giving 
to  Ihe  lessee  the  right  Co  eierclse  his  option  to 
63  L.  R.  A. 


purchase  the  land  upon  Ihe  same  terms,  and  It 
cannot  be  presumed  that  the  tenant  would  have 
ikeo  the  lease  without  this  coveuaul.  or  that 
IP  landlord  would  have  granted  tbe  concession. 
Ithout  each  aaderstsndlng  that  It  entered 
ito  Bud  formed  a  part  of  the  conaldcratlon 
oving  between  Cbem.  It  was  held  fnrCher,  that 
ie  parties  bad.  by  their  eontrscC.  prescribed  a 
mode  by  which  Che  price  at  which  the  lessee  was 
'.0  purchase  was  definitely  ascertainable.  Hayes 
r.  O'Brien,  149  111.  403,  23  L,.  B.  A,  SS6.  37  N. 
S.    73. 

In  Bromley  v.  Jefferlee,  2  Vem.  416,  Prec.  in 
Ch.  138.  the  owner  of  a  manor  hsd  settled  the 
same  on  trustees  to  be  by  them  sold  after  his 
death  and  the  money  thereby  arising  to  be  dis- 
posed of  SB  in  the  settlement  mentioned,  and 
Bs  be  by  his  last  will  and  testament  should  ap- 
point, with  a  power  of  rerocatlon;  end  after- 
wards, on  the  marriage  of  the  plaintiff  wltb  one 
of  his  daughters,  covenanted  that  If  the  plain- 
tiff survived  him  and  had  Issue  by  his  daughter. 
the  plaintiff  should  have  Ihe  manor  £1,600  less 
than  any  other  purchaser  would  give  for  the 
same.  The  owner  of  the  manor  afterwards  by 
will  revoked  his  •settlement,  and  devised  tbe 
manor  to  trustees.  In  an  action  by  the  plaintiff 
for  a  specific  performance  after  the  death  at 
the  owner  the  court  upon  tbe  hearing  refused 
to  decree  a  specific  execution  o(  this  agreement 
from  the  oncertolnty  of  it.  because  if  the  estate 
was  not  to  be  sold,  and  the  plaintiff  was  to 
have  It.  It  was  not  practicable  Co  know  what 
a  purchaser  would  give  for  It. 

A  covenant  in  a  lease  provided  that,  "If  the 
premises  are  for  sale  aC  any  time,  the  lessee 
sholl  have  the  retusal  of  them."  The  lessor 
afterwards  released  all  his  right,  title,  and  in- 
terest by  deed  or  qnlCclalm  Co  other  parties  than 
the  lessee.  This  was  a  bill  in  equity  brought 
by  tbe  assignee  of  the  lessee  to  have  the  deed 
declared  lold  and  entorre  specISc  performance 
of  the  contract  contained  In  the  lease,  and  to 
compel  tbe  defendants  to  convey  tbe  premises  to 
the  plaintiff  on  the  same  terms  that  ttiey  hsd 
conveyed  to  Che  other  parties.  The  court  held 
that,  considered  In  Che  light  of  a  contracc  to 
sell,  tbe  provision  of  the  lease  did  not  satisfy 
the  statute  of  frauds,  and.  apart  from  Ihe  Btat. 
ute.  It  was  not  ruch  a  contracC  as  equity  could 
specillcally  enforce ;  Chat  the  contract  did  not 
contemplate  a  sale  to  somebody  else  as  e  mode 
of  ascertaining  the  price  at  which  the  lessor 
would  sell  to  the  lessee :  citing  and  approving 
Bromley  v.  Jefferles,  2  Vern.  415,  Prec.  In  Ch. 
138.  Fogg  T.  Price.  146  Mass.  613.  14  N.  B.  T41. 
This  case  and  Bromley  v.  Jefferles,  3   Vcrn. 


a  LOO. 


United  Pitsas  v.  Naw  Yobk  Press  Co. 


»es 


£Tve  for  it.  Th«  kgreeiuent  was  held  to  be 
«bjectioi]&ble  for  want  of  mutuality  and  as 
not  obligating  tlie  plaintilT  to  take  the  es- 
tate at  any  price.  In  Browne  on  the  Stat- 
ute of  Frauds  there  is  a  discussion  upon  the 
•ubject  of  the  applicabititj  of  the  statute 
of  frauds  in  the  caae  of  an  executory  con- 
tract, and  the  ouea  of  Accbal  v.  Levy,  10 
Bin);.  37(1,  and  of  Haadly  v.  M'Laine,  10 
£inf;.  492,  are  referred  to.  Section  377.  In 
Aeebal  t.  Levy  it  was  observed  by  Chief  Jus- 
tice Tindal  that,  "whether  in  all  cases  of  an 
-eiLecutory  contract  of  purchase  and  sale, 
where  the  parties  are  altogether  silent  an 
to  the  price.  Uie  law  will  supply  the  want  of 
*ny  agreement  as  to  price  by  inferring  that 
the  parties  must  have  intended  to  sell  and 
to  buy  at  a  reasonable  price,  may  be  a  ques- 
tion of  some  difficulty.  Undoubtedly  the 
law  makes  that  inference  where  the  contract 
is  executed  by  the  acceptance  of  the  goods  by 
A]ie  defendant,  in  order  to  prevent  the  in- 


justice of  the  defendant  t°Hiig  the  goods 
without  paying  for  them.  .  .  .  But  it 
may  be  questionable  whether  the  same  rea- 
son applies  to  a  Case  where  the  contract  is 
executory  only,  and  where  the  goods  are 
still  in  the  possession  or  under  the  control 
of  the  seller."  I  do  not  think  that  the  force 
of  the  doubt  which  the  chief  justice  ex- 
pressed in  Accbal  v.  Levy  was  alTected  by 
his  opinion  shortly  afteir  expressed  in 
Hoadly  v.  iI'Lain.  The  facts  of  that  case 
were  such  as  naturally  to  take  it  out  of  the 
statute.  That  was  an  action  against  the  - 
defendant  for  not  accepting  and  paying  for 
a  carriage  made  under  his  written  order  by 
the  plaintiff.  The  question  was  whether, 
as  the  price  was  left  uncertain,  the  statute 
applied  to  such  an  executory  contract.  It 
was  observed  by  Chief  Justice  Tiadnl  that  a 
contract  for  a  sale  of  a  commodity,  in  which 
the  price  is  left  uncertain,  is,  in  law,  a  con- 
tract for  what  the  goods  shall  be  found  to 


415.  Free.  In  Cb.  13S.  are  the  two  ciaes  cited 
«Dd  dtstlngulalied  In  Hayes  T.  O'Brien.  140  III. 
403,  23  L.  K.  A.  565.  37  K.  E,  T3.  It  was  there 
4ield  that  thoH  two  cases  iDtersntlallj  decided 
that  while  a  coatrsct  would  not  be  enforced 
■which  simply  gave  the  lessee  a  flrst  chance  to 
luske  the  contract :  or  where  the  plaintiff  was 
to  have  the  property  for  a  certain  nun  less  than 
aaj  olber  purchaser  would  give  far  the  same, — 
that,  bad  there  been  a  mode  of  ascertainment 
(irovlded  for,  the  holdluR  In  both  of  these  cases 
-wodIiI  ha<e  been  otherwise. 

Theie  had  been  a  preylous  decision  In  Hayea 
T.  O'lirien  (III.)  ZS  N.  E.  601,  In  wblch  the 
aame  court  had  nnanlmously  decided  In  fiTor 
«I  tbe  defendants :  CralR.  J.  (who  dissented 
from  the  decision  on  the  rehearing— 149  III,  403, 
23  L.  K.  .\.  555,  37  N.  P..  73).  writing  the  opln- 
tDD  end  citing  In  snpport  of  It  Bromley  v.  Jel- 
ferliw.  2  Vern.  415,  Free.  In  Ch.  138.  and  Pogg 
T.  Price,   145  Han.  513,   14  N.  E.  741. 

V.   W^em  price  de/liUte  or  aerlaf», 

a.  To  be  (bed  by  tubitjurnt  agreemeitl. 


-wiling  of  Its  coal  until  June  14.  leoi,  on  June 
2.S,  1980.  entered  Into  a  written  agreement  with 
a  flrm  In  New  York,  engaging  to  consign  and 
-deliver  to  the  flrm.  Its  successor,  successors,  or 
assigns,  the  entire  output  of  tbe  colliery  until 
Jane  1.  1601.  at  s  price  to  be  agreed  upon  from 
month  to  month,  on  or  about  the  flrst  of  each 
month,  by  the  trustee,  or  the  colliery,  and  tha 
-said  flrm.  Its  sticcessor  or  successors  or  ssslgns. 
The  flrm  In  1882  was  succeeded  by  another  com- 
,posed  of  tbe  deleudants  snd  tbe  plaintiff.  The 
litter  flrm  contlnoed  in  the  business  until  JaoQ- 
«ry  10,  188S.  and  during  the  whole  period  of  Its 
■etlstence  continued  In  the  performance  of  said 
contract  with  tbe  tmstee  and  the  colliery.  On 
that  date  the  latter  flrm  was  dissolved  and 
-flucceeded  by  another  composed  of  the  detend- 
.anc  and  a  third  person,  to  which  the  said  con- 
tmci  and  all  rights  snd  causes  of  action  there- 
tinder  were  dnly  assigned.  This  last  firm  con- 
-tlnued  In  business  until  September  2,  1885,  when 
It  was  dissolved,  and  ell  Its  property  transferred 
-to  plaintiff.  Tbe  last-named  flrm  continued  In 
tbe  due  performsnce  of  the  contract  until  about 
the  month  of  March.  188S,  when  tbe  trustee,  as 
-sach,  and  the  colliery,  ceased  snd  refused,  snd 
thereafter  refused,  to  consign  end  deliver  to 
the  flrm  any  ot  the  output  thereof.  This  was 
an  scClon  by  the  plslntlff  against  his  partners 
<n  the  second  firm  upon  a  fnaranty  (presumably 
e3L.a  A. 


of  the  performauce  of  this  contract).  Tbe  clr- 
cnlt  cuurt  directed  a  verdict  for  plaintiff  lor 
sli  cents  damages.  On  appeal  the  circuit  court 
of  eppeala  held  that  the  ptalntllTwaanDt  sutltled 
to  recover  any  but  nominal  damsges.  Tbat  the 
agreement  boand  the  trustee  and  the  colliery  only 
to  sell  the  flrm  coal  at  a  price  to  be  agreed  upon 
betwesD  the  parties  from  month  to  month.  That 
as  the  price  to  be  paid  the  colliery  was  left 
wholly  unsettled  by  the  contract,  and  could  be 
made  certain  only  by  further  agreement  of  tbe 
parties  from  time  to  time,  there  was  nothing  Id 
the  absence  of  such  further  agreement  witb 
which  to  compare  tbe  market  price  at  wblcfa 
coal,  if  shipped,  could  have  been  sold  by  the  flrm, 
and  tbns  determine  the  profits  wblcb  might 
have  been  lost  by  refusal  to  sell  at  all.  That 
not  only  was  the  contract  ancertaln  as  to  the 
price  to  be  paid  by  tbe  flrm,  bnt  It  was  not  by 
Its  terms  cspatile  of  being  made  certain:  and 
tbat  there  was  not  sufficient  In  tbe  evidence  to 
warrant  a  hnding  that  the  parties  had  practi- 
cally to  Interpreted  It  aa  ta  dispense  with  the 
succeialve  ^reements  aa  to  price  for  which  It 
provided.  Watts  v.  Weston.  ID  C.  C.  A,  302, 
26  U.  B.  App.  121,  62  ITed.  186. 

I'lslntlff  sold  defendant  her  entire  stock  of 
goods  and  fiitures.  snd  by  the  contract  of  sals 
the  undamaged  goods  were  to  be  Inventoried  and 
taken  at  cost  prices,  and  the  damaged  goods  at 
prices  agreed  upon.  In  an  action  tor  a  breach 
of  the  contract  It  was  held  tbat  tb«  words  of 
tbe  contract  meant  that  the  Inventory  waa  to 
t>e  taken  of  tbe  damaged  goods  with  the  others, 
and  that  then  or  thereafter  the  prices  of  the 
damaged  goods  were  to  be  flied  and  deter- 
mined :  end  that  this  Interpretation  left  the  con- 
tract uncertain  and  Incomplete,  and  not  one 
whlcb  could  be  enforced  against  the  defendant. 
Dayton  v.  Btone.  Ill  Mich.  ISO,  68  N.  W,  515. 

A  ssle  Is  a  transfer  of  tbe  absolute  and  gen- 
eral property  In  a  thing  tor  a  price  In  mpney. 
The  price  muat  be  certain :  and  there  can  i>e  no 
executed  asle.  so  as  to  pass  the  property,  when 
the  price  Is  to  be  flied  by  agreement  between 
the  parties  afterwards,  and  they  do  not  agree. 
Wiltkowehy  v.  Wasson,  71  N.  C.  401. 

The  only  agreement  entered  Into  by  tbe  de- 
fendant was  to  purchase  at  a  price  to  be  ascer. 
telned  In  a  speclfled  mode.  No  price  was  ever 
tiled  either  by  the  mode  speclfled  or  by  agree- 
ment ot  the  pactlea  It  was  beld  that  there  was 
no  snch  agreement  as  could  be  carried  late  exe- 
cution, as  price  Is  ot  the  essence  of  a  contract 
of  sale.  Mllnes  v.  Oery,  14  Tea  Ir,  408,  S  Re- 
vised Rep.  S07. 


New  Tobz  Court  or  Appbal*. 


MOT.^ 


Ing  that  principle  to  the  case  at  bar, 
•«  it  appeared  that  tlie  defeDduDt  had 
ten  to  the  plaintifl,  desiring  that  he  ^ 
aend  his  bill  for  the  carrta^  and  ann 
ing  his  intention  to  have  it  out  immediately, 
the  facta  showed  that  he  knew  he  was  to 
pay  a,  retiBonable  charge  when  the  ni'ticle 
woa  made  up,  and  that,  "taking  the  whole 
together,  there  can  be  no  doubt  that  here 
ia  a  fiufflcient  note  or  memorandum  of  the 
baretLiu."  It  is  evident  from  hia  opinion, 
as  It  is  from  the  other  opinions,  that  the 
facte  in  the  aubeequent  writings  and  conduct 
of  the  defendant  were  reganfed  aa  evidenc- 
ing his  undertaking  to  pay  for  the  carriafte 
^tionhim  valthat.  See  also  Qoodman  v. 
Griffiths,  1  Hurlat.  t  N.  674. 

I   have   referred   to   these  authoritiea  at 


poMlbly  throwing  some  ride  light  upon  th^ 
aiscusaion,  and  not  as  exactly  applicable^ 
for  the  question  before  us  is  whether  thv- 
contract  of  tlie  parties  was  of  that  legally- 
complete  character  as  would  bind  either  t«- 
continue  under  it.  For  what  had  been  fur- 
nished and  accepted,  the  defendant  hait 
paid.  It  merely  takes  the  position  that  it- 
was  no  longer  obligated  to  receive  nnd  pay 
for  the  repoila  when  the  price  could  not  be- 
agreed  upon.  I  entertain  uo  doubt  thatr 
where  work  has  been  done,  or  articlee  have- 
been  furnlBhed,  a  recovery  may  be  based 
upon  quantum  merui'l  or  quanliiia  calebattt ; 
but  where  a  contract  is  of  an  CKecutory 
character,  and  ret^uires  performance  over  a. 
future  period  of  time,  as  here,  and  it  is  si- 
lent as  to  the  price  which  ia  to  be  paid  to- 
the  plaintiff  during  its  term,  I  do  not  think. 


b.  fiy  kappmliw  of  ntbttquant  eoml. 

Id  an  action  for  danafeg  for  converaEaa  of  > 
qnantltf  at  Iron  ore,  wblcb  tbe  plaintiff  claimed 
to  have  bought  from  the  defendant  and  taken 
poaaesBlon  of.  It  wsa  claimed  by  both  pirtlea 
that  the  nndlTlded  half  of  the  net  proceeds,  add- 
ed to  the  BmonaC  the  ore  was  worth  to  lbs  de- 
fendant for  tllllug,  wHi  the  omonnt  the  de- 
fendant waa  to  receive  on  sales  mads  bj 
the  plaintiff  of  the  ore.  The  amonnt  the 
defendsnt  waa  to  receive  for  the  ore  de- 
pended, therefore,  entirely  upon  ths  price  at 
which  It  could  be  eold,  eod  the  anonnt  that 
migbt  be  collected  on  the  aalea  made,  and  both 
In  turn  depended  upon  the  ability  o'  the  plsln- 
tltC  to  make  a  sale  of  the  ore  at  all.  It  waa  held 
that  when  It  la  Intended  to  pam  the  title  to  the 
property  by  the  contract  there  are  elements  of 
certainty  reqnired  In  the  terma  to  give  It  any 
VBlldlty.  I'he  price  to  be  paid  by  the  purchaser 
BhoQld  he  flied,  and,  It  the  sale  la  not  to  be  for 
cash,  the  terma  of  payioent  must  be  stated, 
and  the  time  slven  wlthla  which  the  price  flied 
muat  be  paid.  Williamson  v.  Berry,  8  How. 
541.  12  L.  ed.  IIBI.  UnleM  this  Is  done,  the 
title  to  the  property  will  not  pass,  wltbout  a 
clause  in  the  contract  whereby  they  are  waived. 
Under  the  acreemeat  Id  this  caae  both  the  time 
of  payment  end  the  price  to  be  paid  are  left 
entirely  UQCertalD,  and  apon  these  depended  the 
change  of  title.  A  verdict  for  the  plalDClII  was 
reversed.  Foster  T.  t.ambermen'a  Ulnlnf  Co. 
6S  Mich.  I8B,  36  N.  W.  171. 

Where  there  Is  a  eotiCract  tor  the  sals  of 
(oods.  although  the  goods  may  have  been  put  In 
possession  of  the  vendee,  yet  If  something  atlU 
remains  to  be  done  by  the  veodor  before  the  con- 
tract la  completed,  aa  to  sacertaln  the  price, 
quantity,  or  Individuality  of  the  goods,  the  con- 
structive possession  of  the  property  still  remalna 
Id  the  vendor.  Devsne  v,  Fennell,  24  N.  C.  (2 
Ired.  L.)  30. 

An  agreement  tor  tbe  pnrchaae  of  les.  to  bs 
delivered  Id  the  tntnre  at  a  price  which  shall 
alTord  the  party  delivering  It  a  net  profit  not  to 
exceed  H  00  per  ton,  ia  void  for  oncertalnty. 
BurkRiBster  T.  CousumerB  Ice  Co.  B  Daly.  31S. 

Defendant  bought  a  borae  from  plaintiff  and 
promised  that  "If  tbe  horse  was  lucky  to  blm 
he  would  give  £5  more,  or  the  buying  of  another 
horse."  It  was  held  tbat  such  a  promise  was 
too  vague  to  be  considered  in  a  court  of  law. 
Gutbing  V.  Lynn.  2  Barn.  A  Ad.  232. 

Plaintiff  sold  and  conveyed  10  the  defendant 
certain  land  for  an  agreed  price,  and  for  one  bait 
of  what  the  defenfliiot  could  realise  above  tbat 
sum  In  esse  of  the  sale  of  the  land  by  blm  tor 
■  larger  amount.  The  defendant  thereafter  aold 
the  land  and  received  therefor,  In  advance  of 
S3  L.  R.  A. 


tbe  sum  Btsted.  (423  and  25  sharea  of  stock, 
which  the  laty  found  was  worth  fSZS.  It  wa» 
held  that  the  agreement  entered  Into  belweea 
the  parties  pertained  merely   to  the  purchase- 


entitled  to  recover  of  tbe  defendant  o 
half  of  the  money  received  above  the  atated* 
price,  and  one  half  the  valaa  of  (be  stock  lesa- 
Rnrh  sum  sa  the  defendant  had  eipended  In  Im- 
provemenia  and  taxes,  and  that  Che  contract  wa*i 
not  void  for  uncertainty.  Iflller  V.  Kendlg,  9S- 
lowo.  174,  7  N.  W,  000. 

e.  Btl  referenct  to  former  relalloiM. 
By  a  written  contract  defendants  agreed   to- 

take  plaintiff's  entire  output  of  lye  cans,  and  he~ 
was  to  continue  to  furnish  them,  as  heretofore, 
their  entire  wants  for  cans,  which  were  to  hs- 
not  less  than  10,000  cans  per  day.  Previous  to- 
the  msklDR  of  tbiB  coDtract  cans  had  been  fur- 
nished by  the  plaintiff  to  the  defendants  under 
an  agreement  which  did  lii  the  price,  and  the- 
cans  were  Iheresfter  fnmlahed  and  paid  tor- 
wKbout  any  ntw  agreement  bb  to  price.  It  was. 
held  that  the  last  agreement  was  not  Incomplele- 
berause  It  failed  to  fli  the  price  to  be  paid. 
That  tbe  words  "as  heretofore"  referred  to  tbt- 
prlce  theretofore  paid.  Walsh  v.  Myera,  82' 
Wis,  387,  06  S.  W.  250. 

I'he  defendant  was  indebted  In  11.628,63  up- 
on a  promissory  note  payable  to  a  third  person. 
sod  seen  red  by  a  mortgage  running  to  blm. 
This  debt  wSB  really  due  to  tha  plaintiff,  and' 
tba  note  and  mortgage  waa  held  by  tbe  third- 
person  for  his  benefit-  An  arrangement  wa» 
made  by  which  tbe  note  was  given  up,  tbe  mort- 
gsge  discharged,  the  third  peraon  being  reisaaeA' 
from  all  liability  to  tbe  plaintiff,  and  a  new 
ngreement  made  between  the  plslntllt  and  the- 
defendsnt,  to  enforce  which  this  action  was>- 
brought.  Defendant  wbi  Indebted  to  four  per- 
sons, beaidea  the  plaintiff,  whom  be  cnlled  hIa 
"borrow ed-money  credltora,"  with  whom  he.  be- 
ing Insolvent,  had  settled,  paying  one  In  fall. 
and  to  tbe  others  different  portions  of  their 
debta  The  sgreement:  provided  that  "said  Ray- 
mond [plaintiff]  Is  to  receive  from  Bsid  Rhodes. 
[detendantl  pro  mlo  per  cent  of  all  moneyn> 
eald  Rhodes  msy  hereafter  pay  bis  'horrowed- 
moncy  creditors,'  ss  be  calls  them,  to  the  amount 
of  50  per  cent  on  11,628.53 — 1814.20."  It  was. 
held  tbst  the  parties  evidently  intended  to  pn>- 
vlde  for  payments  to  the  plaintiff  upon  tbe  un- 
paid balance  of  hie  debt  in  some  proporlion  te- 
other  payments  which  might  t>e  made.  Thnt 
"pro  rain  per  cent"  la  equivalent  to  "rale  per- 
cent." All  moneya  aald  Rhodes  may  hereafter- 
pay  meant  "all  paymenta  said  Rhodes  may  heiv- 
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that  it  possMMB  binding  force.  As  the  par- 
ties hod  omitted  to  miike  the  price  k  Bub- 
ject  of  covenant,  in  the  nature  of  things  it 
would  have  to  be  the  HUbject  of  future  agree- 
ment or  stipulation,  and,  to  uae  Oie  lan- 
guage of  the  c^inion  in  Buckmatter  \.  Con- 
mumert'  lee  Co.  5  Daly,  313,  if  the  price  eftch 
week  was  to  be  by  future  s^eement,  the 
oontract  wsa  not  legally  binding  on  either 
party,  ae  neither  could  be  compelled  to 
agree  with  the  other.  In  Kennedy  v.  Mo- 
KoM,  10  App.  DtT.  8B,  41  N.  Y.  Bupp.  T82, 
which  is  dud  by  the  appellant,  the  contract 
of  the  plaintiff  to  do  certain  work  for  the 
defendant  was  fully  eKecut«d,  and  the  plain- 
tiff's «u:tion  waa  to  recover  fof  the  work 
which  he  had  actually  done.  The  contract 
wae  IndeGnite  aa  to  price,  and  provided  that 
it  Bhould  not  exceed  |l,600i  but,  aa  the  work 


had  been  done  upon  the  defendant's  house, 
the  court  permitted  the  recovei;  of  ita  rea- 
sonable value  within  the  limit  of  the  sura 
named.  The  caae  is  not  parallel.  Here  the- 
defendant  had  declined  to  be  bound  by  tlie 
contract,  or  to  take  any  further  reports  from 
the  plaintiff  thereafter..  The  effect  upoik 
the  instrument  of  its  tndeflniteness  or  un- 
certainty as  to  the  price  to  be  paid  waa  to- 
make  it  operative  only  so  long  as  the  par- 
ties chose  and  were  able  to  agree  upon  the 
price  per  weekj  in  other  words,  whether  it 
should  have   contractual    force    would    de- 


mained  to  be  done  by  them  relating  to  the- 
subject-matter  of  the  contract,  it  was  an  in- 
complete and  unenforceable  instrument.. 
The  payment  of  (300  each  week  in  the  past 


after  mahe;"  tbat  taking  all  ibe  provisloa*  ot 
tbe  wrltlDB,  wLIh  the  clrcnmitaiicei  Interprel- 
Ibk  It.  the  meanlne  was  tbat,  wben  the  d«(end- 
Bnt  shoald  pay  to  bin  "borrow ed-monej  credit- 
nrs"  a  portion  of  tbelr  debts  remaining  unpaid. 
he  should  paj  to  the  plaintiff  the  same  propor- 
tion of  bU  debt  remalDlni  unpaid,  and  that  tb« 
acTCcment  was  therefore  not  indeBnltc  bs  to  tbe 
amount  to  be  paid.  KSTmoDd  t.  Rhodes,  1S5 
llaas.»ST, 

An  acrtement  cf  the  directors  to  transfer  a 
■pecllied  amount  ot  the  capital  stock  nod  a  specl- 
lled  oombsr  o(  tbe  bondB  ot  a  railroad  co 
canvertlblc  Into  stock  at  the  atockholdi 
tSon.  to  a  person  upon  bis  agreement  to  psr  all 
land  damages  to  be  awarded  againat  the  com- 
paQT,  ronairui:!  tbe  road,  and  pajr  tbB  expenses 
ot  conducting  Its  affairs  until  the  road  was 
completed,  no  part  of  the  work  bSTlng  than  been 
performed  and  Its  value  being  unknown.  Is  void. 
Banica  v.  Brown,  11  Bon,  SIB. 

d.  Bv  «ot*on  «{  other  porlle*. 

A  contract  ot  emptorment  wltb  a  teacher  by 
•  acbool  district,  containing  a  stipulation  tor 
the  teacher's  conpensatlon  that  he  aball  receive 
ttaa  aame  salary  for  his  services  es  was  estab- 
Iltiied  at  the  date  of  the  contract  for  like  serv- 
lees  by  tbe  tHMrd  of  directors  ot  tbe  school  dis- 
trict within  which  a  mentioned  city  Is  situated, 
la  not  void  Cor  uncertslnlj.  Caldwell  v.  Lake 
County  Bcbool  Diet.  66  Fed.  8T3, 

An  agreemeot  by  a  client  to  pay  hi*  attorneys 
aa  much  for  their  services  to  bs  rendered  In  a 
given  casa  aa  be  paid  either  of  two  other  attor- 
neys, who  were  connected  wltb  tbem  In  the  cas^ 
la  not  void  for  wsnt  of  mntnallty  and  oocer- 
talnty.  I'Dngerbaaaen  v,  Crittenden,  lOS  MIcb. 
ITS.  fll  N.  W.  270. 

Plaintiff  contracted  to  Mil  defeodsnt  certstn 
washing  machines  at  tbe  price  of  fllO  each, 
and  tbe  defendant  agreed  to  purchase  tbem  at 
that  price,  and  to  take  Sfty  macblnea  per  year, 
Tbe  contract  further  provided  that  tbe  plaintiff 
should  bavs  tbe  refusal  or  option  of  manufac- 
taring  other  washing  machines  st  such  price  as 
may  be  bid  for  tbem  In  open  competlttan  tor 
e<|nal  luallty  of  goods  by  any  responsible  mann- 
facturera  other  than  the  plaintiff,  and  these 
prices  shall  eonstltote  and  be  designated  as  the 
nunafactnrer's  prices  tor  tbese  machines.  On 
appeal  to  the  United  States  court  from  a  Judg- 
ment In  lavor  of  tbe  plaintiff  the  conrt  held 
tbat  the  contract  had  two  phases, — one  for  the 
mannfacture  and  sale  of  tbe  machli 
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ture  and  sate  of  other  wsshlng  machines.  Bpe- 
cIDc  provisions  aa  ro  tbe  tormer,  which  was  ob- 
Tlonsly  the  real  sub] ect -ma Iter  of  the  contract, 
£3  L.  R.  A. 


were  Inaerted,  and  tbe  defendant  agreed  to  take- 
at  least  SIty  of  tbem  each  year.  Other  ma- 
chines were  subordinate,  and  tbe  stlpulatlons- 
In  respect  to  tbem  were  Incidental  rather  tban> 
principal,  and  apparently  more  for  sapporting 
and  giving  force  to  the  principal  matter  ot  the 
contract;  hence,  whatever  of  uncertainty  at- 
tends those  provisions.  On  breach  ot  such  a 
COD  tract,  the  principal  matter  In  respect  to- 
wblcb  provision  was  mads  is  the  ons  to  be  main- 
ly regarded.  If  aubordlnate  provlsloos  are  clear 
and  definite,  and  damages  for  disregard  thereof 
determinable  by  plain  and  obvious  rules,  or 
course  sncb  damages  may  be  recovered ;  but  If. 
because  tbey  ere  sabordlnate,  the  provlalona  la 
respect  thereto  are  Indefinite,  then  tbe  court  may 
Dot,  with  the  Idea  of  preventing  Injustice,  at- 
tempt to  substitute  egulvBlents  therefor.  Tbe 
court  held  further,  that  the  court  should  bava 
charged  the  Jury  that.  In  reference  to  the  ma- 
chines otber  than  those  first  mentioned,  there- 
could  he  none  other  than  a  recovery  ot  nominal 
damages;  and,  having  failed  to  do  so.  for  this 
error  tbe  Judgment  wss  reversed,  Troy  Laun- 
dry Macb.  Co.  V.  Dolph,  138  U.  S.  SIT,  84  L.  ed. 
loss,   11  Sup,   Ct,   Bep.  412, 

•i.  Iffsuniterstondln.'?  of  parties. 
Two  of  three  partners  united  In  a  letter  to- 
the  third  member  of  tbe  firm,  and  offered  to  sell 
him  tliree  undivided  quarter  Interests  at  tbe 
price  of  (E.SOO  each,  or  to  pay  him  tbat  sum  (or 
bis  quarter  Interest,  lie  Immediately  answered 
their  letter,  declining  to  buy  their  Interest  and 
accepting  at  tbe  price  stated  the  offer  to  buy 
his  Interest.  At  Che  origin  of  the  partnership- 
one  of  tbe  defendants  was  the  owner  of  certain 
patents  which  the  partoersblp  proposed  to  make, 
and  agreed  to  sell  a  two-thirds  Interest  In  tbeia 
to  complainant  and  the  other  defendant,  for 
the  snm  ot  110.000.  of  which  tS.OOO  was  lo  be 
pnid  In  cash.  (Z-OOO  In  three  months,  and  (1,. 
OOO  In  toar.  and  the  balance  ot  IS.OOO  was  "to 
be  paid  ont  of  tbs  proceeds  of  the  business, 
[said  paymeDtsI  cotnmenctng  w 
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[of  the  whole  sum]  to  be  paid  yearly,  until  tbe 
said  sum  of  (S.OOO  was  fully  paid."  After 
communicating  with  tbe  defendants  as  stated 
the  complnlnant  called  npon  them  and  demanded 
payment  of  tbe  said  sam  of  tS.OOO.  and  asked 
to  have  the  partnership  dissolved.  Tbe  defeod- 
ant,  who  bad  been  as  ststed  tbe  owner  of  the 
patent  rights.  Insisted  tbat,  according  to  tbe 
terms  of  the  offer,  the  aum  ot  (2,300  (one  half 
of  tlie  sum  Btlll  due  him  for  tbe  patenta)  should 
be  deducted  from  the  price  agreed  to  be  paid  to  - 
tbe  complainant,  and  be  therefore  refused  to 
PH7  him  more  than  $3,000  on  the  adjustment  of 
the  matter.     And  the  complainant  tiled  his  bill 
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for  the  news  report  furnished  viaa  not  an  ac- 

Itnovvledgioent  of  an  obligation  to  pay  that 
aniount  during  the  whole  contemplftted  life 
of  the  contract,  as  Mr.  Justice  Patterson 
observed  at  the  appellate  division.  It  is 
■evident  that  the  parties  recognized  their 
■contract  to  be  uncertain  or  indefinite  aa  to 
the  price  from  their  correapondenee  and  the 
-efloits  to  come  to  a  mutual  understanding 
and  agreement  upon  the  auhject.  The  de- 
fendant committed  a  technical  breach  of  ita 
agreement  to  receive  the  news  reports  from 
the  appellant,  but,  becauae  of  the  indefinite- 
nes8  of  the  obligation,  only  nominal  damages 
were  recoverable.     There  was  no  price  fixed 


At  the  close  of  the  trial  an  exception  was 
taken  to  the  granting  of  the  defendant's  mo- 
tion for  an  extra  allowance,  and  it  is  now 
argued  in  behalf  of  the  plaintiff  that  it  was 
unauthorized  by  law.  I  think  that  no  er- 
ror was  committed  In  this  respect.  Tha 
Code  of  Civil  Procedure  denies  costs  to  the 
plaintiff  unless  he  recovers  the  sum  of  $50 
or  more  (3  3228),  and  provides  (S  3229) 
that  "the  defendant  is  entitled  to  coete,  of 
course,     .     .     .     unlesB  the  plaintilT  ia   en- 


-to  compel  them  to  pa;  the  sum  of  fS.SOO,  and 
(or  a  diBBolutlan  of  the  partnersblp.  The  com- 
'plBlnant  bad  a  decree,  whlcb  on  appeal  the 
■TOiirt  ot  errors  and  appeaia  reversed  ;  the  court 
saying:  'The  dJOlrulty  arises  from  the  fact 
that  the  dlssolutloa  was  agreed  upon  before  the 
commeacemeul  of  the  second  year  of  the  part- 
nership baslness.  and  both  the  offer  anil  accept- 
anre  are  silent  as  to  the  mode  In  which  the  sum 
«f  IS.OOO  due  to  Edwards  Cor  the  patents  l>  Co 
be  adjusted.  .  .  .  It  la  manifest,  therefore, 
that  If  Edwards's  offer  Is  coDatrued  as  a  prop- 
osition to  give  the  complainant  the  same  sum 
lor  his  quarter  Interest  that  Edwards  would 
lake  for  a  like  interest.  Including  bis  Interest 
In  the  debt  due  him.  It  was  not  an  offer  to  give 
or  tabe  an  equal  sum.  but  was  an  offer  to  give 
the  complainant  (2.500  more  for  his  quarter 
Interest  than  Eldwarda  would  have  received  for 
«  iluarCer  Interest  If  the  complainant  had  elect- 
ed to  purchase.  It  Is  true  that  Edwards.  In  bis 
proposltloD,  did  not  say  that  the  (2.500  due 
Hm  from  the  complainant,  out  of  future  pro- 
reeds,  was  to  be  deducted,  and  the  complainant 
might  therefore  well  have  been  led  to  tbink  that 
lie  was  to  receive  the  full  sum  of  (5. GOO :  but 
It  Is  also  apparent  that  Edwards  understood  It 
otherwise.  It  la  a  case  In  which  the  whole  aub- 
Jert-matter  about   whlcb  the  parties  dealt  was 

not    embraced    In    the    offer    and    accep' " 

Braentlgam  v.  Edwards,  38  N.  J.  Eg.  S42. 

f.  Vague  aeiteral  tiatementt. 

A  promise  bj  a  defendant  upon  valuable  coa- 
-slderallon  to  give  his  daaghter,  who  was  plain- 
tiff's wife,  "a  full  share  of  bis  pcopert;"  which 
then  and  there  was  worth  t2S.00a.  Is  too  Indefl- 
nite  and  uncertain  to  support  an  action. 
Adams  V.  Adams,  2S  Ala.  272. 

Plaintiff,  an  eldest  son,  on  arriving  at  major- 
1(T.  entered  Into  bd  agreement  with  his  (other 
-and  mother,  whereby  he  agreed  to  manage  the 
farm,  pay  for  the  professional  education  of  ■ 
yoimger  brother,  and  (umlah  the  neceanary 
funds  to  open  a  law  offlce.  aid  him  pecuniarily 
in  eatabllshlng  blmaelf  In  business,  and  support 
the  family,  on  consideration  ot  which  It  was 
tnutually  agreed  that  the  plaintiff  should  have 
and  be  entitled  to  whatever  real  and  personal 
estate  he  might  thereafter  acquire  by  means  of 
bis  pernonal  labor,  Industry,  and  management, 
over  and  above  the  real  and  persoaal  estate  then 
owned  by  the  defendant  (the  father),  whenever 
tie  should  thereafter  demand  a  conveyance  and 
transfer  of  the  same  to  him.  Flalotlff  claimed 
to  have  fully  performed  the  agreement  on  hla 
Tiart.  and  sought  by  the  bill  to  compel  perform- 
jinre  on  the  part  of  the  defendaata  The  court, 
e  bin.  said,  among  other  things: 
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partlcutsrs  as  vagiie  as  possible,  and  especially 
In  all  that  relates  to  what  was  to  be  done  foi 
HyroD  in  furnishing  him  witli  a  legal  educB' 
S3  L.  R.  A. 


tlon.  and  assisting  him  to  get  a  start  In  buslnesa. 
Whether  parties  making  such  a  contract  would 
contemplate  a  cost  of  (1.000  or  of  (20.000,  no 
one  but  themselves  could  say:  tor  the  one  snm 
mtghC  In  some  case*  be  made  to  answer  or  the 
other  be  required.  Courts  cannot  enforce  auch 
contrnctn.  they  mast  rest  for  their  performance 
upon  the  honor  and  good  faith  ot  the  parties 
making  them."  Bumpus  v.  Bumpus,  G3  Mich. 
346.  19  N'.  W.  29. 

By  an  agreement  In  writing  the  defendant  In- 
surance company  bound  Itself  to  pay  to  the 
plaintiff.  In  addition  to  other  compensation  for 
his  services,  "a  contingent  commisgian  of  G  per 
cent."  It  was  held  that,  'the  agreement  belag 
silent  as  to  the  tuisis  upon  which  the  contin- 
gency deoends  and  as  Co  the  sum  or  sums  upon 
which  the  '5  per  cent'   Is  to  be  calculated,"  it 

the  basis  of  a  cause  of  action :  and  that  parol 
evidence  nag  Inadmissible  tor  tbe  purpose  of 
alterlog  the  legal  operation  of  the  Instrument 
by  evidence  ot  an  Intention  to  an  effect  which 
was  not  eipressed  In  the  luBtroment,  and  Chat 
Che  agreement  as  pleaded  was  void  (or  uncer- 
Uinty.  Van  Slyke  v.  Broadway  Ins.  Co.  115 
Cal.  S44.  47  Fac.  SSO. 

g.  Fromlte  in  decedent  to  pay  for  itrvtcti. 

The  defendant  In  a  possessoi?  action  whlcb 
was  tried  as  a  peCltary  action  offered  In  evidence 
a  written  agreement  from  tbe  plaintiff's  Intes- 
Cate,  which,  after  reciting  that  Cbe  defendant 
had  been  a  good  and  faithful  servant,  and  that 
be  had  ten  years  before  given  ber  her  freedom, 
but  ChnC  she  yet  held  fast,  and  watched  and 
cared  (or  him  In  a  tender  manner,  and  that  be 
bad  sold  ber  BO  acres  of  laod  in  the  rear  of 
his  plantation  (and  describing  It}— further 
stated:  Said  land  Is  sold  to  ber  as  a  recom- 
pense as  a  payment  tor  ber  services  to  me, 
as  I  have  paid  her  nothlog  for  a  number 
of  years  past.  From  a  decision  In  favor  ot 
the  defeodsDt  the  plaintiff  appealed,  and  the  su- 
preme court  held,  under  article  1757  of  the 
I^nistana  C.  C,  which  Is  as  follows :  "A  price 
la  essential  to  a  contract  of  sale;  1(  there  be 
none.  It  Is  either  do  contract,  or  It  the  consld- 

that  the  language  used  In  the  lusCrumeat  re- 
ferred Co  did  noC  warrant  the  Inference  that  the 
price  was  agreed  upon  and  paid,  or  Its  eiinlva- 
lent  given  In  eichange.  That  no  price  or  value 
was  given  to  tbe  land  or  services,  and  tbac  the 
act  was  evidence  of  no  contract  known  to  the 
iRw,  and  reversed  tbe  JudgmenL  Klelnpeter  v. 
Harrtgan.  21  La.  Ann.  1S6. 

A  decedent  had  promised  that  1(  the  plaintiff 
would  como  and  live  with  him  till  bis  death  he 
would  give  her  as  much  as  any  relatlmi  he  bad 
on  eartb.  It  was  held  that  tbe  promise  ivsa 
vague  and  uncertain,  and  wanting  In  the  essen- 
tial elements  of  a  valid  contract.  Tbe  court 
Bsld:     "But,  at  all  events,  tbe  eonttact.  If  anj. 


IWM. 


United  Pbesb  v,  Nkv  Yoke  Prbhs  Co. 


Citled  U>  coata."  The  provision  which  au- 
thorize the  granting  of  an  ttdditionol  al- 
lowance in  difficult  cases  is  contained  in  the 
«bapteT  on  costs  (E  32»3),  and  reads  that 
"the  oourt  may  also,  in  its  discretion, 
award  to  any  party  a  further  sum  .  .  . 
in  an  action  [where  a  defense  has 

been  intn-poeed],  a  sura  not  e:tceedinK  5  per 
'Centum  upon  the  sum  recovered  or  claimed, 
■or  the  Talue  of  th«  subject-matter  involved." 
There  is  no  limitation  in  this  language  to 
the  party  in  whoee  favor  the  verdict  or  the 
judgment  runs.  The  additional,  allowance 
IB  treated  aa  >  part  of  the  costa  of  the  ac- 


ircrtalD."     Grahsro  T.  Graham.  34  Pa. 

Plalntlir  went  to  live  wltb  defendant  nine 
Tear*  before  till  deatb.  He  was  then  etghtir- 
SCTCD  rears  otd.  and  besldea  Ibe  feebleneoa  of 
age  hid  fallen  and  Injnred  blmself.  aod  durluK 
the  time  plaintiff  «a*  with  falm  he  bad  had  a 
paralytic  itroke.  Decedent's  wife  had  died  dar- 
ing the  time  she  was  witb  blm,  and  before  her 
^learh  the  plaintiff  belped  to  do  all  tbe  Kenetal 
KoasewoTk,  and  afterwards  took  chart*  of  tbe 
tiauBc  "the  same  as  anyone  would  be  as  a  wife  :" 
«he  attended  to  hia  money  affairs,  and  trans- 
acted bualneas  wltb  Chose  who  came  to  see  him 
about  It ;  b]F  reason  of  hit  paralysis  h!a  speech 
was  affected  ■□  that  he  cnald  not  be  nnderatood 
t>T  those  comlnc  to  aee  blm,  and  she  had  to  In- 
'terpret.  She  also  nnned  blm.  put  him  to  bed, 
and  attended  to  him  generally.  Borne  of  the 
^Qtlca  performed  In  doing  this  were  very  offen- 
■Ivii  and  laborious,  taking  what  !t  took  a  man's 
•trength  to  do.  Decedent  said  that  If  she  wonld 
atar  with  him  he  would  reward  her  In  the  fu- 
ture, for  she  had  been  a  very  good  girl,  ond  be 
Intended  to  provide  forherafterhiideath,  bo  that 
Bhe  need  not  want.  "I  cannot  spare  her ;  If 
■he  la  not  able  to  do  tbe  work,  but  itays  bere 
and  aeea  to  my  honae,  and  If  she  la  never  able 
to  work  again,  she  will  have  plenty  to  live  ap- 
«n  ;  I  intend  to  provide  abundantly  for  her,  tbat 
•be  may  have  plenty  to  live  on  after  my  death. 
if  ahe  la  not  able  to  work,"  It  waa  held  that 
bere  was  a  measure  by  which  the  amount  conld 
tie  aacerlalned.  and  which  brings  tbe  case  within 
tbe  rule  of  certainty  to  a  common  Intent,  and 
tbat  the  plaintiff  waa  entitled  to  recover  such 
■urn  as,  under  the  supervisory  power  of  tbe 
conrt.  would  provide  her  an  annuity  that  would 
place  ber  In  such  circumstances  tbat  she  need 
not  work.  Williams,  J.,  dluented  from  tbe 
opinion  of  the  majority,  on  the  ground  that  the 
alleged  contract  was  as  Indeflnlte  and  uncer- 
tain In  Ita  terms  as  the  contract  declared  Invalid 
in  Crabam  v.  Graham,  34  Pa.  4T6.     Thompsofi 

V.  8tevena,  71  Pa.  161. 

a'  promise  by  defendant's  Intestate  in  con- 
sideration that  ir  tbe  plaintiff  would  live  wltb 
him  till  ber  marrlaKe.  or  In  consideration  of  ber 
living  with  falm  and  marrying  a  certain  person. 
he  would  give  her  100  acres  of  land,  Is  void 
for  nhcertalnty.  Sherman  v.  Eltamlller.  IT 
Serg.  A  R.  4S. 

VI.  Fanmted  conlroct ;  naluc  iniltad  of  ^rtet. 


3  perform  ssrvlcel  la  In- 


tion  to  which  a  party  becomes  entitled. 
The  defendant  here,  by  reason  of  the  plain- 
tiff's recovering'  less  than  950,  was  in  fact 
the  prevailing  party,  and  became  entitled  to 
the  costs  of  the  action.  See  London  v.  Van 
mten.  67  Hun,  122,  10  N.  Y.  Supp,  802; 
Safety  Steam  Oenerator  Co.  v.  Dickson  Mfg. 
Co.  61  Hun,  335,  16  N.  V.  Supp.  32. 

The  judgment    ihonld    be    affirmed,   viith 

Parker,  Ch.  J.,  and  O'Bvlea,  Mtdght, 
Cvllcn,  and  Werner,  JJ.,  concur.  Iian- 
don,  J.,  dissents. 

deDnite  as  to  price,  but  the  aervices  have  been 
performed  by  one  party  and  accepted  by  tbe  oth- 
er, the  law  will  award  a  reasonable  remunera- 
tion.     Levitt  V.  Miller.  64  Ma.  App.  147. 

m  holding  that  the  delivery  of  certain  lum- 
ber on  board  veaaela  for  the  purpose  of  being 
transported  to  the  place  of  delivery  waa  such  a 
contrnct  of  a  sale  and  delivery  of  the  lumber 
to  the  purchnaer  as  would  enable  him  to  main- 

levying  an  attachment  against  the  vendor  upon 
tbe  property,  the  court  aald  :  "  'A  sale  la  tbe 
transfer  of  the  absolute  or  general  property  in 
a  thing  tor  money,'  or  anything  of  valne.  When 
the  property  purporting  to  be  aold  1«  so  aepa. 
rated  as  to  be  fully  Identified  and  distinguished 
from  other  property  of  like  kind,  and  tbe  price 
1b  certain,  or,  by  Che  terms  of  the  agreement, 
can  be  ascertained,  .  .  .  tbe  payment  of 
any  part  of  the  price  aa  earnest  money,  or  by 
note  In  lieu  of  It,  or  the  delivery  of  the  property, 
postponing  tbe  settlement  till  the  quantity  can 
be  definitely  determined,  makes  tbe  sale  com- 
plete. Waldo  V.  Belcher,  33  N.  C.  (11  Ired.  L.| 
609:  Morgan  v.  Perkins.  46  N.  C.  (1  Jonea.  CI 
,  ITl ;  Cohen  v.  Stewart.  S8  N.  C.  87,  8  H.  K.  716 : 
May  V.  Gentry.  20  N.  C.  (4  Dcv.  A  B.  L.(  117. 
Where  there  Is  an  actnal  delivery,  but  no  dis- 
tinct agreement  aa  to  tbe  exact  price  of  an  arti- 
cle, and  no  means  provided  of  making  It  certain, 
tbe  title  does  net  pass,  and  It  tbe  person  con- 
sume the  article  so  delivered  to  him.  he  becomes 
liable,  upon  an  Implied  agreement,  to  pay  Its 
reasonable  value,  but  not  by  force  of  the  in- 
choate contract  to  sell,"  Albemarle  Lumber  Co. 
V.  WlleoK,  105  N.  C.  34,  10  8.  H.  871. 

Defendants  ordered  goods,  nothing  being  said 
about  price.  Tbey  were  Invoiced  and  shipped. 
and  received  by  defendants.  As  the  goods  were 
at  tbe  risk  of  the  defendanta.  being  put  on  board 
of  ship  at  Liverpool,  and  the  defendants  had 
no  agent  there  to  accept,  or  refuse,  or  even 
examine,  the  gooda  and  compare  them  with  the 
invoice  prices,  and  the  defendants  bad  given  a 
general  order  tor  aucb  goods,  without  any  ex- 
prena  agreement  as  to  tbe  price,  tbelawwlltonly 
raise  an  implied  promise  to  pay  as  macb  aa  tbe 
goods  were  worth  at  the  time  and  place  of  ship- 
ment. The  defendante  could  not  refuse  to  re- 
ceive them,  and  oblige  the  plaintiff  to  take  them 
back  If  they  were  such  goods  as  tbe  defendants 
ordered  :  and  their  receiving  them  1*  no  evidence 
of  an  agreement  to  pay  the  invoice  price  of 
them.  But  tbe  receipt  of  the  goods  and  of  tbe 
invoice  Is  prima  fade  evidence  that  the  Invoice 
price  waa  the  vnlue,  unless  tbe  defendants  ob- 
jected to  that  price  In  a  reasonable  time,  p-en- 
ton  V.  Brndpn,  M.  A  Co,  3  Craoch,  C,  C.  550, 
Fed.  Ca*  No.  4,730.  P.  H.  V. 
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MISSOURI  SUPREME  COURT   (In  Banc). 


City  o(  KIRKWOOD,  App*- 
<isa  Ho.  2S».) 


intLng  tbe  conseot,  limit  the  use  of 
LJwar  to  the  carri>«c  of  pKsengers. 
of  the  lenni  will  be  blnd- 

pan]',  althouKh  It  haa  cbar- 

LrrT  trelgiit  nlao. 


ir  poi 


of  alreet  cara  ■■  city  atreeta  (or  any 

pnriKwe  not  antbarlied  by  the  compuiT'i 
franchla«  a  mlademFanor,  aubjectlng  the  of- 
fender and  the  oOlcera  canalng  the  opera.- 
tlon  to  flue  of  not  len  tban  t9S,  or  to 
ImprlaaDment  of  not  laaa  than  two  montba, 
la  Dot  la  eiceaa  of  the  i>ower  of  the  citj 
OTer  Its  atreeta,  and  la  not  ao  unraaaonable 
tk«t  the  court  viu  declare  It  void. 

(D«c«mtiai  18,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  St  Louia  Coun- 
ty in  favor  of  plaintiff  in  »  suit  to  enjoin 
defendant  from  baraaaing  plaintiff  by  a 
multiplicity  of  prosHutionB  for  the  violation 
of  a  municipal  ordinance.     Reversed. 

The  facts  are  stated  in  Hie  opinion. 

Mr.  OeorBe  L,  Edwftvdai  for  appellant. 

Metare.  Dkwhim  A  Omrrln,  for  respond- 
ent: 

If  the  acts  prohibited  by  ordinance  No.  31 
vrere  a  proper  subject-matter  for  a  vaJid  con- 
tract between  Kirkwood  ajid  the  railroad 
eompaay,  by  the  failure  of  Kirknood  to  malce 
timely  objection  it  is  estopped,  after  allow- 
ing the  railroad  company  to  provide  mail  and 
express  facilities,  to  say  that  it  has  not 
waived  Its  coneent,  if  ita  consent  was  ever 


necessary. 

Pennsylvania  cC  8.  Vall«y  R.  Co.  v.  PKita- 
delphia  d  R.  R.  Co.  ISO  Pa.  877,  28  Atl.  784. 

Lachei  may  be  imputed  to  a  common- 
wealth, aa  well  as  to  an  individual. 

Com.  ea  rsl.  Atty.  Qen.  v.  Bala  i  B.  If. 
Tump.  Co.  163  Pa.  47,  25  Atl.  1105. 

Ordinance  No.  31  is  void  aa  an  exercise  of 
power  derived  from  any  valid  agreement  of 
the  appellant  city  with  the  respondent  rail- 
road company. 

Railroad  corporations  are  required  to 
make  arrangements,  and  provide  such  facili- 


Rev.  Stat. 

A  corporation  cannot  bind  itself  to  exer- 
cise only  part  of  the  franchise  committed  to 
it  by  the  state  for  public  purposes,  or  make 
a  valid  contract  not  to  exercise  part  of  such 
franchise. 

8t.  Louia  V.  St.  Louit  OatUgkt  Co.  S  Mo. 

NOTt — As  to  municipal  power  to  Impose  eon- 
dltlooB  when  RlTlns  aaaent  to  street  rallwaj'  Id 
street,  see  ain  nott  to  GalTeslon  A  W.  R.  Co. 
V.  OalveatOD  (Tei.)  30  L.  K.  A.  3H. 
63  L.  R.  A. 


App.  4S6,  70  Mo.  OS;  1  Dili.  Hun.  Corp.  4tl» 
'■*    •   -43,  note  1;   Booth,  StrMt  Raifwa 

2B,  p.  ! 
cojfo  a  A.  R.  Co.  128  Mo.  240,  27  8.  W.  SOS, 


1802,  I  2B,  p.  SO;  Wiggins  Ferry  Co.  1 


W.  430. 

The  legialature  of  the  itate  represents  the- 
public  at  large,  and  has  paramount  authori- 
ty over  its  public  ways,  including  the  Btreet» 
in  the  cities,  as  well  as  country  roads. 

3  Elliott,  Bailroada,  :  1076. 

The  best  indications  of  public  policy  ar«- 
to  be  found  in  the  enactmenta  of  the  legisla- 

siate  V.  Obirke,  S4  Mo.  17,  14  Am.  Rep.. 
471. 

Hie  doctrine  of  eab^pel  cannot  be  in- 
voked by  appellant  to  validate  aucb  a  con- 

Wkeeler  v.  Poplar  Bluff,  149  Mo.  30,  49  S_ 
W.  1088;  Sfofe  em  rel.  St.  Louis  Under- 
ground Scrvioe  Co.  v.  MurpKy,  134  Mo.  S48, 

34  Ia  R.  a.  308,  31  8.  W.  784,  34  S.  W.  51,. 

35  9.  W.  ]  132. 

The  power  conferred  upon  tlie  town  of 
Kirkwood  to  give  or  withhold  its  consent  to- 
the  construction  of  this  railroad  ts  exclusivft 
only  to  the  extent  declared  by  the  eharter, 
where  it  does  not  conflict  with  the  Consti- 
tution and  the  laws  of  the  state. 

Union  Depot  R.  Co.  v.  Southmtt  R.  Co. 
105  Mo.  B70,  10  8.  W.  920;  St.  Louia  v. 
Weber,  44  Mo.  047 ;  3  Elliott,  Railroads,  f- 
1081,  p.  1022. 

The  municipality  cannot  impoee  condition* 
inconsistent  with  the  rights  granted  to  the 
railroad  company  by  the  state. 

Slate  V.  Dayton  Traction  Co.  18  Ohio  C. 
C.  490;  Sims  v.  Brooklyn  Street  B.  Co.  3T 
Ohio  St  6Afl;  Allen  v.  Jer«ey  City,  53  N.  J. 
I'.  522,  22  Atl.  257;  Re  Kings  County  Elev, 
R.  Co.  105  N.  y.  97,  13  N.  E.  IS. 

Prohibitive  ordinances  are  authorised  only 
when  directed  against  act«,  the  necemary 
and  direct  consequences  of  which  are  to  in- 
the  right  of  an  individual  or  the  pnb- 
The  real  character  of  the  act  cannot  be- 
changed  by  an  ordinance. 

Yore  V.  livtller  Coal,  Heavy  Jtavling  «f 
Tmnsfer  Co.  147  Mo.  688.  49  S.  W.  855 :  St. 
Louis  V.  Dorr,  145  Mo.  460.  42  L.  R.  A,  080, 
41  S.  W.  1094,  46  S.  W.  970. 

Police  regulations  are  reaaonable  only 
when  calculated  to  prevent  a  real  wrong. 

Woicfiem  »,  UcCann,  105  Tenn.  159,  50  L. 
R.  A.  476,  68  S.  W.  114;  Skinker  v.  Beman, 
148  Mo.  350,  40  S.  W.  1028;  TMes  v.  Mil- 
waukee,  10  Wall.  497,  19  L.  ed.  984;  Sinnott 

Chicago  A  JT.  W.  R.  Co.  81  Wis.  »B,  50  N. 
'.  1097. 

The  fundamental  distinction  between  i» 
commercial  railway  and  a  street  railway  is 
the  diatjnction  between  their  operation, 
whatever  their  motive  power  or  burden. 

Montgomery  v.  Santa  Ana  Westminster 
R.  Co.  104  Cal.  ISO,  25  L.  R.  A,  654,  37  Pac. 
T8H;  Do  Qrnuw  v.  Long  Island  Electric  R. 
Co.  43  App.  Div.  502,  60  N.  Y.  Supp.  103. 

New  or  extended  uses  of  a  street,  result. 
ing   from   a  natural   buainens   demand,   and 


1900. 


Bt   Louis  Sc  H.  11.  R.  Co',  y.  Eirkwood. 


IWl 


-^rhich  ftr«  eotulstent  with  ■  reksoDabl;  free 
»i»e  of  the  street  by  the  geseral  public,  ftra 
-Appurtenant  tti  the  grant  of  tJie  right  of  wa; 
t»y  the  city. 

Rantom  7.  Citizent'  R.  Co.  104  Mo.  S7S, 
16  S.  W.  418;  Chicaffo,  Bl.  h.  &  P.  R.  Oo.  t. 
liiaert.  127  Ind.  156,  28  N.  E.  786;  Philadel- 
phia V.  River  Front  R.  Co.  133  P«.  134,  19 
A\.\.  356. 

It  \»  not  a  reoaonable  regulation  of  atreet 
Tailways,  under  the  general  police  power  of 
js.  municipality  to  regulate  the  use  of  its 
streets,  to  prohibit  the  running  of  a  single 
mail  car  twice  in  twenty-four  hours  over  the 
"tracks  laid  in  the  streets  of  such  municipali- 

River  Rendering  Co.  t.  Behr,  77  Mo.  91,  48 
.Am.  Bep.  6;  Ht.  Louia  y.  Edioard  ^eCtteberg 
J'kg.  Ji  l^oviaum  Co.  141  Mo.  384,  39  L.  R. 
A.  liSl.  42  8.  W.  BH;  8tat«  y.  Dayton  Trtui- 
4ion  Oo.  18  Ohio  C.  C.  490,  HaUeg  v.  Rapid 
Transit  Street  R.  Co.  47  N.  J.  Eq.  380,  20 
At\.  859. 

A  railroad  and  a  street  railway  are  two 
-distinct  and  different  things,  but  the  distinc- 
tion is  not  that  one  is  for  the  transportation 
of  both  pei'Bons  and  freight  and  the  other 
for  the  carr^ins  of  psssengers  only.  There 
■n  no  inherent  oistinction  in  this  respect 

M9»f^Bhu»et1»  Loan  A  T.  Co.  v.  Hamilton, 
:32  C.  C.  A.  46,  G9  U.  B.  App.  403,  S8  Fed. 
-588 ;  LouisvilU  ds  P.  R.  Co.  y.  LouiavilU  City 
R.  Co.  2  Duv.  176;  Dill.  Mun.  Ctorp.  4th  ed. 
^  722;  Cooley,  Conrt.  Lim.  6th  ed.  678,  687; 
Booth,  Street  Railways,  S  82;  Elliott,  Roads 
-A  Streets,  629,  fiSS;  Lewis,  Em.  Dom.  ! 
124 ;  Cineiniiali  d  0.  O.  Ave.  Street  R.  Co. 
T.  Cvmmintville,  14  Ohio  Bt  623;  Chicago  d 
•O.  Terminal  R.  Co.  y.  Whiting,  B.  A  E.  C. 
Street  R.  Co.  139  Ind.  297,  26  L.  R.  A.  337, 
38  N.  E.  G04,  47  Am.  St.  Rep.  264,  and  note; 
Sell*  T.  Columbus  Street  R.  Co.  28  Ohio  L. 
J.  172:  Pelton  y.  Eatt  Cleveland  R.  Co.  22 
Ohio  L.  J.  67. 

The  distinction  between  two  kinds  of  rail- 
"wftya  la  in  the  manner  of  construction  and 
in  the  mode  of  operation. 

Biulton  Hiver  Telejih.  Co.  v.  WatervUet 
Tump,  i  R.  Co.  135  N.  Y.  393,  17  L.  R  A. 
•674,  32  N.  E.  148:  Batton,  B.  B.  A  W.  E. 
Poet.  B.  Co.  y.  Eatton,  133  Pa.  605,  IB  Atl. 
-486. 

If  the  right  to  carry  frel^t,  in  the  abaence 
-«f  legiglativo  restriction,  la  one  of  the  cor- 
porate powers  of  «  company  organized  under 
the  general  laws  to  operate  a  street  railway, 
-then  it  ia  manifest  that  a  municipal  corpora- 
tion cannot  require  the  surrender  of  this 
-corporate  power  aa  a  condition  of  its  con- 
-eent  to  the  oonstruction  of  the  road  in  its 
streets,  nor  prevent  its  exerciae  by  the  regu- 
lations it  adopta  for  the  operation  of  the 
road. 

Oafveeton  4  W.  R.  Co.  t.  Ofilveaton,  BO 
Tex.  398,  36  L.  E.  A.  33,  38  8.  W.  920. 

0*ntt,  Ch.  J.,  delirered  the  opinion  of 
the  court: 

This  ie  a  suit  by  the  plaintiff  to  enjoin  the 
-city  of  Kirkwood  and  ita  officers  from  haraas- 
ing  it  by  a  multiplicity  of  prosecutions  for 
the  violation  of  an  ordinance  of  said  city 
.53  L.  R,  A. 


known  as  "Ordinance  No.  31,"  which  prohib- 
its any  corporation  from  running  or  operat- 
ing any  street- rail  road  car  or  cars  upon  or 
over  any  route  in  the  city  of  Kirkwood  not 
authorized  by  the  franchise  granted  to  said 
corporation  by  the  town  or  city  of  Kirkwood, 
and  making  a  violation  thereof  a  misdemean- 
or punishable  t^  a  fine  not  less  than  $95  nor 
more  than  8100,  or  by  imprisonment  in  tha 
city  prison  for  not  less  than  two  months  nor 
more  than  three  months,  or  by  both  such  flne 
and  imprisonment.  The  defendant  city  was 
duty  served  and  answered,  and  upon  trial 
in  the  circuit  court  of  St.  Louis  county  a 
per^tual  injunction  was  granted,  from 
which  judgment  the  city  has  appealed  to 
this  court.  The  appeal  is  brought  to  this 
court  because  the  constitutionality  of  Uie  or- 
dinance menUoned  is  challenged. 

Plaintiff's  petition  obarges  that  it  is  a 
railroad  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  provisions 
of  art.  2,  chap.  42,  of  the  Reviaed  Statutes 
of  Missouri  o/  1S89,  for  the  purpose  of  con- 
structing, maintaining,  and  operating  a  rail- 
road in  the  city  and  county  of  St.  I^uis  for 
public  use  in  the  conveyance  of  persons  and 
property  from  a  point  within  the  said  city, 
thence  in  a  general  southwestwardly  direc- 
tion through  or  near  the  villages  and  towns 
of  Old  Orchard.  Kirkwood,  etc;  that  it  haa 
constructed,  and  is  now  and  for  some  time 
past  has  been  operating,  ita  said  railroad; 
that  a  portion  of  its  line  of  railroad  lies 
within  the  limits  of  the  city  of  Kirkwood; 
that  it  is  authorized  to  convey  persons  and 
property  over  its  said  railroad,  and  to  re- 
ceive compensation  therefor;  that,  before 
constructing  its  said  railroad  within  limits 
of  the  said  city  of  Kirkwood,  ft  obtained  the 
assent  of  said  town  to  said  construction,  ex- 
pressed by  an  ordinance  of  said  town  duly 
enacted  May  21,  1897,  and  numbered  238, 
and  thereafter  amended  by  other  ordinances 
of  naid  city;  that  neither  of  said  ordinances 
contains  any  provisions  against  the  carrying 
of  mails  or  express  matter  or  light  freights. 
or  freights  of  any  character;  that  plaintifT 
has  never  operated  its  said  railroad  within 
the  city  of  Kirkwood  for  any  purpose  other 
or  dilTerent  from  the  purpose  for  which  it 
has  operated  its  entire  line  of  railroad,  and 
has  never  transported  on  its  cars  any  other 
or  different  kind  of  property  than  that  trans- 
ported by  it  throughout  the  entire  length  of 
its  said  railroad;  that  its  said  railroad  is  a 
post  route,  and  it  ie  engaged  in  carrying  the 
United  States  mails  thereon,  and  for  some 
time  past  has  been,  from  the  city  of  St. 
Louis,  and  to  and  from  the  town  of  Kirk- 
wood; that  its  said  railroad  is  a  public  high- 
way, and  p)aintiff  a  common  carrier;  that, 
at  the  time  of  the  enactment  of  the  oi'di- 
nances  sasenting  to  the  conatruction  of 
plaintiff's  railroad,  the  town  of  Kirkwood 
was  organized  under  special  acts  of  the  leg- 
islsture  of  the  state  of  Missouri,  in  the  peti- 
tion referred  to;  that  aubaequently,  and  in 
I8ii9,  aaid  town  became  incorporated  under 
the  general  lows  of  Missouri  as  a  city  of  the 
fourth  class;  that  thereafter,  and  on,  to  wit, 
tiie  20th  day  of  November,  1899,  the  said  d»- 
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fendant,  urititrarily  and  without  Hti;  Iftwful 
authority  no  to  do,  And  with  the  intent  to 
harass  and  injure  the  pla.intifT.  and  to  inter- 
fere with  the  plaintifT  in  ttie  lawful  conduct 
of  its  busincES  aa  a  oommon  carrier,  and  to 
deprive  the  plaintiff  of  the  exereiae  and  en- 
joyment of  the  franchises  granted  to  it  as 
a.fDresaid,  paeaed  a  certain  resolution,  in  said 
petition  set  out,  requiring  the  plaintiff  to 
cease  running  and  operating  over  its  road 
in  the  city  of  Kirkwpod  cars  carrying 
freight,  e^prcse,  ba|!;gage,  or  mail,  a  copy  of 
whieh  said  resolution  was  delivered  to  the 
plaintiff ;  that  thereafter,  for  the  purposes 
aforesaid,  and  on  the  11th  day  of  December, 
1899,  the  said  defendant  enacted  ordinance 
No.  31,  in  aaid  petition  eet  out,  whereby  it 
is  provided  that  "no  corporation,  company, 
copArtuership,  person  or  persons  shall  run, 
operate!,  ose^  or  drive,  or  cause  to  be  run, 
operated,  used,  or  driven,  in  the  city  of  Kirk- 
wood,  Missouri,  any  street  railroad  car  or 
cars,  or  other  kind  of  railroad  car  or  cars 
upon  or  over  any  route,  or  for  any  purpose 
or  une  whatever,  not  authorized  by  the  fran- 
chise granted  to  said  corporation,  company, 
copartnership,  person  or  persons  by  the  town 
or  city  of  Kirkwood,  Missouri"  (said  ordi- 
nanee  provides  a  penalty  for  doing  the  pro- 
hibited acts),  and  that  a  oopy  of  this  ordi- 
nance was  also  delivered  to  defendant;  that 
thereafter,  and  on  the  19th  and  22d  days  of 
December,  1899,  the  said  defendant,  still  per- 
severing in  its  said  purposes  aforesaid, 
caused  to  be  filed  with  its  police  judge  com- 
plaints against  one  Thomaa  M.  Jenkins,  the 
general  manager  of  plaintiff,  for  violating 
said  ordinance,  upon  which  warrants  were 
issue<),  and  said  Thomas  M.  Jenkins  arrested 
and  brought  before  the  police  judge  of  de- 
fendant to  answer  to  said  complaints,  copies 
of  which  said  complaints  and  warrants  are 
set  out  in  the  petition;  that,  though  re- 
quested, defendant  refused  to  fore^  further 
prosecution  of  plaintiff's  said  general  man- 
a;rer  for  violatinft  said  ordinance  No.  31  un- 
til the  validity  of  the  same  might  be  tested 
in  the  courts,  but  threatened  to  continue  the 
same.  Plaintiff's  petition  then  proceeds  to 
charge  that,  for  a  great  number  of  reasons 
therein  enumerated,  said  ordinance  No.  31 
is  null  and  void  and  of  no  effect,  and  con- 
cludes as  follows:  "That  If  the  defendant 
is  permitted  to  continue  the  prosecutions  al- 
ready commenced  against  the  plaintiff  as 
aforesaid,  and  is  permitted  to  carry  out  its 
threats  to  institute  similar  prosecutions 
apninst  plaintiff  from  time  to  time  and  from 
day  to  day,  and  is  permitted  to  prevent 
plaintiff  from  the  performance  of  its  public 

the  plaintiff  from  the  exercise  and  enjoyment 
of  its  franchises  as  aforesaid,  it  will  occasion 
the  plaintiff  great  and  irreparable  damage 
for  which  the  plaintiff  has  no  adequate  reme- 
dy at  law,"  Wherefore  the  plaintiff  prays 
the  court  to  decree  said  ordinance  No.  31 
''ille^l,  null,  and  void,  as  against  the  plain- 
tiff," and  in  the  meantime  to  enjoin  the  de- 
fendant, its  officers  and  agents  and  servants, 
from  further  prosecuting  the  actions  already 
commenced  against  plaintiff  as  aforesaid, 
£3  L.  R.  A. 


'  and  from  instituting  or  causing  to  be  insti- 
tuted any  further  actions  against  plaintiff, 
its  officers,  agents,  or  servants,  for  alleged 
violations  of  said  ordinance  No.  31.  or  in  any- 
way interfering  with  the  plaintiff  in  the  dis- 
charge  of  its  duties  as  a  common  carrier  or 
in  the  exercise  or  enjoyment  of  its  said  fran- 
chise  aforesaid,  and  for  such  further  and  oth- 
er relief  as  to  the  court  shall  seem  meet.  li> 
pursuance  to  the  prayer  of  plaintiff's  pet  I' 
tion  the  judge  of  the  circuit  court  of  SU 
Louis  county  on  the  26tli  day  of  December. 
1839,  in  vacation  of  said  court,  and  at  cham- 
bers, issued  a  temporary  injunction  or  re- 
straining order  against  defendant,  its  ofTi' 
cers,  agents,  and  servants,  prohibiting^ 
them  from  doing  the  acta  complaine<t 
of.  The  answer  of  defendant  to  plaintjir» 
petition  is  a  general  denial.  After  filing- 
said  answer,  defendant  filed  a  motion  to  dis- 
solve said  temporary  injunction  as  aforesaid 
issued  against  it,  assigning  as  reasons  there- 
for that  plaintiff's  petition  does  not  state- 
facts  Bufiicient  to  constitute  a  cause  of  ac- 
tion or  which  warrant  any  equitable  or  other 
relief,  and  because  the  facts  stated  in  plain- 
tiff's petition  are  untrue. 

The  facta  developed  by  the  evidence  in  this. 
case  are  few,  and  in  the  main  uncontradicted. 
They  are  substantially  as  follows: 

On  the  31st  day  of  May,  1895,  plaintiff  was 
duly  organized  under  and  by  virtue  of  the 
provisions  of  art.  E,  chap.  42,  of  the  Revised 
Statutes  of  Missouri  of  1889,  for  the  purpose 
of  constructing, maintaining, and  operating^ 
standard  gauge  railroad  for  p-ublic  use  in 
the  conveyance  of  persons  and  property." 
On  the  21st  day  of  May,  1897,  the  defendant, 
by  ordinance  duly  enacted,  granted  to  the- 
plaintiff,  its  successors  and  assigns,  a  fran- 
chise "to  construct,  maintain,  and  operate  an 
electric  railroad  for  the  transportation  of 
passengers,  on,  along,  over,  and  upon  "cer- 
tain streets  of  defendant;  this  franchise  to- 
continue  in  full  force  and  effect  for  a  period 
of  fifty  years.  This  ordinance  was  thereaft- 
er twice  amended  during  the  year  1897.  but 
these  amendments  ore  not  material  to  the- 
questions  here  presented  for  decision.  After 
obtaining  this  franchise  the  plaintiff  con- 
structed along,  across,  over,  and  upon  the- 
streets  of  defendants,  by  the  franchise  au- 
thorized, an  electric  railroad.  For  a  period 
of  some  six  months  or  more  after  the  con- 
struction of  its  said  railroad  the  plaintiff  op- 
erated thereon  only  cars  conveying  passen- 
gers. Plaintiff  then  commenced  to  run  and 
operate  thereon  a  nail  and  freight  car. 
which  carries  no  passengers,  but  is  wholly 
given  up  to  a  traffic  in  mail,  express,  bag- 
Rn^e,  and  freight.  This  car  is  labeW 
"United  States  Mail  Car,"  but  is  in  fact  en- 
gafjed  in  the  business  aforesaid.  The  exclu- 
sive privilege  of  shipping  freight,  express, 
or  bajigage  on  this  car  is  contracted  to  the- 
VValton-Knost  Express  Company  for  a  num- 
ber of  years,  at  a  stipulated  sum  per  annum. 
Plaintiff  makes  two  trips  per  day  with  this. 
car  over  its  roads,  stopping  to  load  and  un- 
load the  same  at  the  corner  of  Adams  and 
Clay  avenues,  within  the  limits  of  the  de- 
fendant.   The  time  consumed  in  loading  antL 
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untoadiiiR  this  car  is  from  ten  to  fortj  min- 
utea,  and  at  times  it  standa  on  the  trade 
when  not  thus  eDgaeed.  While  ho  engaged 
in  loading  and  unloading,  or  standing  on  the 
trade,  this  car  obstructs  the  cross  walks  on 
Adanta  and  Clay  avenuen,  ajid  withdraws  for 
the  time  the  one  half  of  these  streets  at  this 
point  from  public  use;  and,  when  passenger 
CArs  pass  it  going  east  and  south  at  this 
point,  these  streets  are  entirely  withdrawn 
from  puhlic  use  b7  the  cars  of  plaintiff.  The 
defendant  objected  to  this  use  of  its  streets 
and  plaintifl'ti  road,  and  on  the  20tb  da;  of 
November,  1899,  by  resolution,  tailed  upon 
the  plaintiff  "to  erase  within  ten  days  from 
the  22d  dav  of  November,  a.  d.,  ISSS,  the 
running  and  operating  over  its  road,  ill  this 
city,  cars  carrying  freight,  exprcsa,  baggage, 
or  mail."  No  heed  was  given  this  remon- 
strance of  defendant  by  the  plaintiff,  and  to 
prevent  it  or  any  other  railroad  from  oper- 
ating its  road  for  a  use  or  purpose  not  au- 
thorized by  its  franchise,  and  using  the 
streets  of  defendant  for  a  purpose  not  au- 
thorized by  it,  the  defendant  enacted  ordi- 
nance No.  31,  wheret^  it  is  provided: 

"Sea  1.  No  corporation,  company,  copart- 
nership, person,  or  persons  shall  run,  oper- 
ate, use,  or  drive,  cause  to  be  run,  operated, 
used,  or  driven  in  the  city  of  Kirkwood,  Mis- 
souri, any  street  rsilroad  car  or  cars,  or  oth- 
er kind  of  railroad  car  or  cars,  upon  or  over 
any  route,  or  for  any  purpose  or  use  what- 
«rer,  not  authorized  by  the  franchise  granted 
to  said  corporation,  company,  copariiiership, 
person,  or  persons  by  the  town  of  Kirkwood, 
Missouri.  And  violations  of  the  provisions 
of  this  section  shall  be  deemed  a  misdemean- 
or, and  upon  conviction,  the  offender  shall  be 
Sanished  b;  a  fine  of  not  less  than  ninety- 
ve  ( 95 )  dollars,  nor  more  than,  one  hundred 
(100)  dollars,  or  by  imprisonment  in  the  city 
prison  for  not  less  than  two  months  nor 
more  t)ian  three  months  or  by  both  such  fine 
•iiid  imprisonment. 

"Sec.  2.  Any  officer  of  any  street  railroad 
company  or  other  railroad  company,  or  per- 
son managing  or  operating  the  same,  who 
shall  run  or  operate  the  same  or  cause  the 
Bame  to  bs  run  or  operated  in  a  manner  or 
for  any  use  or  purpose  whatever  prohibited 
by  nectioQ  I  of  this  ordinance  shall  be  deemed 
f^ilty  of  a  misdemeanor,  and.  upon  convic- 
tion, shall  be  punished  W  a  fine  of  not  le^s 
than  ninety-five  (95)  dollars,  nor  more  than 
one  hundred  (100)  dollars,  or  by  imprison- 
ment in  the  city  prison  for  not  less  than  two 
months  nor  more  than  three  months,  or  by 
both  such  line  and  imprisonment," 

On  the  14th  day  of  December,  1390,  the  de- 
fendant caused  a  copy  of  this  ordinance  to 
be  delivered  to  the  plaintiff.  Its  provisions 
were  not  minded  by  the  plaintiff;  and  on  the 
leth  and  22d  days' of  December,  1809,  to  en- 
force obedience  thereto,  the  defendant  caused 
to  be  commenced  against  the  general  man- 
ager of  the  plaintiff  suits  numbered  7,801 
and  7,002,  the  flies  in  which  cases  were  of- 
fered in  evidence  by  plaintiff,  and  are  copied 
into  the  record;  whereupon,  on  the  26th  day 
<rf  December,  1890,  plaintiff  commenced  this 
suit  against  defendant. 
S3  L.R.  A. 


A  correct  understanding  of  the  issues  in- 
volved necessitates  a  statement  of  certain 
provisions  of  the  Constitution  of  Missouri 
and  of  our  statutes  in  force  when  the  plain- 
tiff obtained  permission  to  lay  its  trackxand 
operate  its  railroad  in  the  streets  of  Kirk- 
wood. Section  20  of  art.  12  of  the  Constitu- 
tion of  Missouri  of  1875  provides;  "No- 
law  shall  l>e  passed  by  the  general  a^isembly 
granting  the  right  to  construct  and  operate 
a  street  railroad  within  any  city,  town,  vil- 
lage, or  on  any  public  highway,  without  flrst 
acquiring  the  consent  of  the  local  authorities- 
having  control  of  the  street  or  highway  pro- 
posed to  be  occupied  by  such  street  railroad; 
and  the  franchises  so  grsnted  shall  not  ba- 
transferred  without  similar  assent  flrst  ob- 
tained.'' Section  2.')^3  of  the  Revised  Stat- 
utes of  Missouri  of  1(189  (art.  2,  chap.  42> 
Kovides:  "Nothing  herein  contained  shall 
construed  to  authorize  the  erection  of  any 
bridge  or  ether  obstruction  across  or  over 
any  stream  navigated  by  steamboats  at  the 
place  where  any  bridge  or  other  obstruction 
may  be  proposed  to  be  placed  so  as  to  prevent 
the  navigaUon  of  such  stream,  nor  to  author- 
ize the  construction  of  any  railroad  not  al- 
ready located  in,  upon,  or  across  any  street 
in  a  city  or  road  of  any  county,  without  the 
assent  of  the  corporate  authorities  of  said 
city  or  the  county  court  of  such  county." 
The  plaintiff  railroad  company  wss  organ- 
ized under  the  provisions  of  Rev.  Stat.  1883, 
art.  2,  chap.  42,  of  which  i  2543  constitute» 
a  pari  On  the  21st  of  May,  1897,  the  plain- 
tiff applied  to  the  board  of  aldermen  of  Kirk- 
wood to  grant  it  a  franchise  to  construct, 
maintain,  and  operate  an  electric  railroail 
upon  and  aeross  certain  streets  of  said  town. 
Kirkwood  was  orgsnized  as  a  town  by  spe- 
cial act  of  the  legislature  approved  February 
20,  1865.  By  said  act  it  was  empowered  "to- 
open,  establish,  widen,  extend,  contract,  abol- 
ish, build,  snd  repair  streets,  avenues,  alleys, 
lanes,  public  squares,  drains,  and  sewers,  and 
keep  the  same  clear  and  in  order,"  and  "to 
regulate,  grade,  pave,  and  improve  the 
streets  in  said  town,"  and  "to  pass  all  ordi- 
nances to  carry  into  elTect  the  object  of  caid 
act  and  the  pov/ers  therein  granted."  Raid 
charter  was  amended  by  another  special  act, 
approved  February  27,  IfiBB,  containing  the 
above  powers  and  some  others,  not  necessary 
now  to  mention.  In  1899  Kirkwood  duly  ac- 
cepted the  provisions  of  the  act  entitled 
"Cities  of  the  Fourth  Clsas,"  and  was  at  the 
commencement  of  this  suit  a  city  of  the 
fourth  class,  with  the  powers  conferred  by 
the  laws  of  this  state  upon  such  cities.  Sec- 
tions 1  and  14  of  the  franchise  granted  plain- 
tiff by  the  town  of  Kirkwood,  through  its 
board  ot  aldermen,  on  the  21st  of  May,  1397, 
were  as  follows ; 

"Sec.  1,  Authority  is  hereby  given  to  the 
St,  Louis  and  Meramec  River  Railroad  Com- 
pany, its  successors  and  assigns,  to  construct, 
maintain,  and  operate  an  electric  railroad 
for  the  transportition  of  passengers  on, 
along,  and  upon  the  follonin^r  route  within 
the  town  of  Kirkwood,  to  wit  [naming  the 

"Sec.  14.  It  is  expressly  understood  by  tho 


304 


UlSSODKI  SUFBBUE  COUBT. 


Deo, 


scceptuiM  of  tha  proviiione  of  tbiB  ordi- 
nance by  the  St.  Louia  ft  Merainec  River 
BnilrooJl  Company,  the  Tailroad  company 
agrecB  and  binds  itaelf,  ita  aucceaaors  and 
assigns,  to  conform  to  all  general  ordinaa- 
cea  now  existing  or  hereafter  to  be  enacted 
1>7  the  town  of  Kirkwood  respecting  and  gov- 
erning street  railroads." 

The  canteution  of  the  city  of  Kirkwood 
under  the  foregoing  statement  of  facts  is 
lb  at  under  the  Constitution  and  statute 
quoted  the  town  (now  city)  of  Kirkwood 
had  the  light  to  consent  or  refuse  to  permit 
the  plaintifT  to  construct,  maintain,  and  op- 
erate its  railroad  along  the  atreeta  of  said 
town,  and,  if  it  consented,  it  had  the  right 
to  prescribe  the  terras  and  conditjona  upon 
which  it  would  permit  said  railroad  to  occu- 
py ita  atreets,  and,  having  permitted  plain- 
tiff to  occupy  ita  Btreeta  solely  for  the  pur- 
KBe  of  transporting  passengers,  plaintiff 
s  no  right  to  use  its  streets  for  the  car- 
riage of  freight.  Wbereaa  plaintiff  insista 
that  while  it  is  true  that  under  our  laws  it 
had  no  right  to  oonstruct  and  maintain  ita 
railroad  in  a  city,  town,  or  village  without 
first  acquiring  the  consent  of  the  authoritiea 
of  said  city,  the  plaintiff  railroad  company 
could  not  bind  itself  to  exercise  only  a  part 
of  the  powers  committed  to  it  by  the  state, 
or  make  a  valid  contract  not  to  exercise  part 
of  the  franchise  granted  to  it  for  the  public 
use,  and  the  city  or  town  could  not  impose 
the  condition  that  It  shall  exercise  only  a 

Eart  of  ita  powers,  and  such  a  contract  would 
B  in  plain  violation  of  the  law  by  both  t^e 
town  and  the  railroad,  and  ultra  virsa  their 
respective  corporate  powera,  and  opposed  to 
public  policy. 

It  would  be  ditflcult  to  conceive  of  a  more 
positive  and  unequivocal  veto  than  that  con- 
ferred upon  the  cities,  towns,  and  villages  of 
this  state  by  S  30  of  art.  12  of  the  Conatitu- 
tinn,  and  Rev.  Stat.  1889,  g  2543,  to  prevoit 
the  construction  and  operation  of  railroads 
upon  their  atreeta  and  highways  without 
their  consent.  When  such  power  is  given  to 
cities  and  towns  it  is  not  limited  to  a  mere 
yea  or  no,  but  they  may  impose  such  condi- 
tions upon  their  consent  as  they  see  lit. 
flrnnd  Av.  R.  Co.  v.  lAndell  R,  Co.  148  Mo. 
fi.1T,  50  S.  W.  302-  Grand  Ave.  R.  Co.  v.  Oiti- 
2tns'  K.  Co.  US  Mo.  BBS,  60  8.  W.  306 ;  Un- 
ion licpot  It.  Co.  V.  SoMtkem  R.  Co.  105  Mo. 
571.  18  S.  W.  1120.  Judge  Elliott,  in  his 
work  on  Kailroads,  vol.  3.  !  1081.  says: 
"When  a  municipal  corporation  has  the  pow- 
«r  to  ^rant  or  refuse  a  railroad  company  the 
right  to  use  its  Streets  as  it  sees  fit,  or  when 
its  consent  ia  rei^uired  before  any  company 
can  so  use  them,  it  has,  as  we  think,  the  au- 
thority to  prescribe  the  t«rmH  and  conditions 
upon  which  the  company  shall  have  the  right 
to  construct  and  operate  a  railroad  in  its 
streets."  Judge  Dillon,  in  his  work  on 
Municipal  Corporations,  vol.  2,  S  706,  says; 
"Where,  under  the  general  statutes  of  a 
atat^,  a  railroad  company  was  forbidden  to 
construct  and  operate  its  road  upon  the 
Btreeta  of  an  incorporated  city  'without  the 
assent  of  Uie  corporate  authorities.'  these 
are  not  limited  to  a  aimple  granting  or  de- 
*3  L.  H.  A. 


nial  of  the  right  of  way,  but  may  preacrib* 
condiUona  on  which  they  will  give  their  aa- 
sent;  and,  if  these  are  accepted  by  the  rail- 
road company,  t^ey  are  binding  upon  the 
parties."  It  does  not  admit  of  doubt,  in  our 
opinion,  that  tha  city  of  Kirkwood  could 
have  altogether  denied  plaintiff  the  right  to 
operate  its  road  in  eajd  city,  and  it  would 
have  been  utterly  powerless  to  have  forced 
its  way  into  said  city  without  its  consent. 
"But,"  sayi  the  plaintiff,  "while  we  concede 
this,  we  insiEt  that  if  it  did  give  its  con- 
aent^  and  attached  to  it  the  condition  that 
the  company  should  only  use  the  street  as  » 
carrier  of  passeni^ra,  the  consent  must 
stand,  and  the  condition  be  rejected  because 
unreasonable,  and  by  bo  doing  it  required 
the  railroad  company  to  waive  the  perform- 
ance of  a  duty  which  ita  charter  imposed  up- 
on it,  int.,  to  carry  freigbt."  As  this  city 
fa.ve  ita  consent  aolely  on  this  condition,  we 
think  it  very  clear  that,  if  this  condition 
was  iHegal,  then  plaintiff  is  entirely  without 
right  in  the  streets  of  Kirkwood.  Aswas  said 
by  the  supreme  court  of  Pennsylvania  (Al- 
leghenf/  City  v.  .ViHville,  E.  A  S.  Street  R. 
Co,  169  Pa.  411, 28  AU.  202):  "Themanwho 
can  give  the  whole  can  give  part,  or  who  can 
grant  absolutely  can  grant  with  a  rCBerva- 
tion  of  rent  or  other  condition.  He  who  can 
content  or  refuse  without  reason  does  not 
make  hia  consent  or  his  refusal  either  better 
or  worse  by  a  good  or  a  bod  reason."  It  ia 
plain  that  the  Constitution  and  the  atatute 
cited  give  the  absolute  power  to  the  city, 
and  it  does  not  lie  in  the  mouth  of  plaintiff, 
who  obtained  this  consent,  to  urge  that  the 
condition  limiting  it  to  a  carria^re  of  passen- 
gers is  unreaaonable.  If  so  unreasonable  aa 
to  make  it  void,  the  consent  obtained  upon 
that  consideration  is  also  void.  But  we 
opine  plaintiff  does  not  desire  this  court  to 
go  to  this  extremity,  acn  is  it  necessary. 
While  plaintiff's  charter  givea  it  power  "to 
take  and  convey  persons  and  property 
,  .  .  and  receive  compensation  therefor," 
there  is  no  absolute  rule  of  law  which  com- 
pels it  to  exercise  all  of  ita  powers  at  all 
times  and  all  placea.  It  was  entirely  rea- 
sonable for  the  town  authoritiea  to  grant 
plaintiff  the  privilqle  of  occupying  its  streets 
as  a  street  railway  for  passen^rs, — *  system 
which  would  cause  little  or  no  inconvenience 
to  the  traveling  public,  but,  on  the  contrary, 
contribute  to  the  comfort  and  convenience  of 
its  inhabitants, — and  at  the  same  time  refuse 
its  consent  to  a  railroad  carryinfT  freight. 
which  might  block  ita  highways,  and 
amount  in  many  instaneea  to  a  practical  mo- 
nopoly of  the  streets.  But  we  are  dealing 
with  a  question  of  power,  and  we  need  not 
seek  for  reasons  to  justify  the  city  council 
in  refusing  ita  consent  to  plaintiff  to  run 
frei);ht  trams  on  its  streets.  It  must  be  re- 
membered that  the  state  is  not  here  com- 
plaining of  nonuser  of  its  chartered  powers, 
but  it  is  the  plaintiff,  which  obtained  this 
consent  to  use  the  <itTeetB  by  contracting  to 
carry  only  passengers  on  its  cars,  and  thus 
to  deny  it  itself  merely  one  of  its  powers. 
If  plaintiff  ia  correct.— that  it  now  has  th« 
right  to  ha.u]  freight  in  the  atreets  of  Kirk- 
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'Wood  wiAont  !t«  consent, — then  there  is 
notbing  to  prevent  its  ruoniug  freight  trainn 
■of  10  or  20  care,  and  stopping  its  trainii 
where  it  pleases.  We  ore  clear  that  its  ac- 
-oeptAnce  of  the  eondition  imposed  iu  the 
franchise  gi'anted  it  estops  it  from  now 
grasping  Uie  benefits  of  that  contract  with 
ont  eager  hand,  while  thrusting  aside  its 
burdeoB  with  the  other.  We  think  the  facts 
in  evidence  constituted  plaintiff,  so  far  as 
tfae  city  of  Kirkwood  is  concerned,  a  street 
railway,  with  the  right  t«  transport  passen- 
.^rs  onlj,  and  that  in  operating  mail  and  ex- 
press cars  it  exceeded  the  consent  granted  by 
'the  city,  and  thus  made  itself  amenable  to 
prosecution  for  violation  of  the  ordinance 
punishing  companies  for  operating  cars  in 
the  streets  tor  purposes  not  authorized  by 
their  franchises  granted  by  the  city.  The 
•ordinance  was  a  valid  exercise  of  the  corpo- 
rate authority  of  the  city.  Aots  1365,  p.  84, 
5  86,  and  Id.  p.  90,  {  lOS,  now  Eev.  5tat 
ISO*),  n  5879,  6000. 

Ordinance  No.  31  of  Kirkwood  is  not  void, 
4iy  reason  of  being  so  unreasonable  that  this 
-court  will  declare  it  void.  The  exclusive 
.control  over  its  streets  is  given  the  city,  and 
after  notifying  plaintiff  that  it  was  violat- 
iog  its  franchise,  and  after  plaintiff  ignored 
its  demand  to  conform  to  its  privil^e,  the 
ordinance  was  justified.  The  city  seeks  not 
to  oust  plaintiff  of  its  franchise,  but  requires 
3t  merely  to  conform  to  the  conditions  upon 
which  it  is  permitted  to  use  the  streets.  A 
street  railroad  laid  in  the  streets  without  au- 
thority is  a  nuisance,  and  so  is  the  operation 
■of  a  railroad  of  any  kind  in  a  city  without 
authority  of  law.  Com.  v.  Old  Colony  £  F. 
Biver  JC.  Co.  14  Gray,  93;  Pittsburgh,  V.  A 
■C.  R.  Vo.  V.  Com.  101  Pa.  192.  As  the  ordi- 
nance only  made  that  an  offense  which  is 
.«veryrjhere  regarded  as  a  nuisance,  it  was  in 
no  sense  in  excess  of  the  city's  power.  It 
msy  lie  well  to  add  that,  as  the  franchise 
granted  by  the  town  of  Kirkwood  to  plain- 
tiB  was  simply  "for  the  transportation  of 
passengers,"  the  grant  must  be  construed  in 
favor  of  the  public  and  against  the  railroad 
company,  and  this  enumeration  excluded  the 
transportation  of  freight.  Carroll  v.  Camp- 
bell, 108  Mo.  650,  17  S.  W.  834;  8tate  ea  rel. 
iMcUde  aaaliyU  Co.  v.  Murphy,  130  Mo.  24, 
31  L.  R.  A.  798,  31  S.  W.  594. 

It  becomes  unnecessary  to  discuss  at 
lem^th  the  various  other  propositions  urged 
■arguendo  by  the  respective  counsel. 

The  decree  of  the  circuit  court  granting  a 
perpetual  injunction  against  the  city  of 
Kirkwood  and  its  officers,  restraining  it  from 
prosecuting  plaintiff  and  its  officers  and 
servants  for  the  violation  of  the  ordinance  of 
-••id  city,  was  erroneous;  and  said  judgment 
it  reverted  and  the  cause  is  remanded,  with 
.directions  to  dismiss  the  bill  at  the  costs  of 
plaintiff. 


Faimie  CRAVENS,  Appt., 
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.  Ab  lnsar>B«e  palter  !■  ■overocd  bT 
(he  law  of  tke  state  In  wkloh  It  la 
actaallr  dell-vered  to  tlie  iBBored  and 

the  premlam  paid  bj  blm  to  tbe  Insurer's 
agent,  although  It  Is  Issued  by  a  foreign  cor- 
poration In  another  state,  and  eipresBlr  pro- 
vides that  It  shall  be  construed  according  to 
the  laws  of  that  state,  where  It  also  provides 
that  It  shall  not  be  Id  fore*  until  actual  par- 
■nent  ol  the  premium. 
I     The  limitation  on  the  (orfeltare  of 

Bnnrance    pollclen,    made    by    Rev. 

ST9,  I  QOaS,  after  two  annual  premiums 
paid,  cannot  ba  waived  b;  provl- 


8Ut.  l: 
have  b 
slons  of  the  ci 

1.  lilfe  policies  lasncd  br  foreign  eom- 
panlcB,  whlob  do  not  take  effect  nntU 
theT  are  delivered  to  the  Insured  and  the 
premium  collected  from  him  Id  tbe  state, 
are  subject  to  Bev.  Slat.  18TB.  ||  B9S3.  6983, 
providing  for  eitenslons  of  the  policy  (or  the 
full  sum  tor  sucb  time  as  three  touriha  of  the 
net  value  will  pay  tor  In  case  oC  default  aft- 
er two  full  annual  premiums  have  been  paid, 
notwithstanding  provisions  for  forfeiture  !■ 
the  policies. 

L  The  risht  to  a  pnld-ap  lite  poller 
under  Rev.  Btat.  1ST8,  f  BUS4,  after  two  lull 
annual  premiums  have  been  paid.  Is  condi- 
tioned on  a  demand  therefor  within  slitj 
days  after  the  unpaid  premium  becomes  doe. 
An  unconditional  oommatatlon  to 
nonforfe  liable  pald-np  life  Inanr- 
ance,  which  will,  under  Rev.  Btat.  IS'9,  | 
C6S6,  exempt  a  policy  from  the  provisions  of 
the  three  preceding  sections  providing  for 
nonforfeitable  and  paid-up  policies.  Is  not 
provided  for  by  a  policy  which  provides  for 
It  onty  lu  case  of  a  demand  within  six 
monlhs  after  default  In  tbe  payment  of  the 
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APPEAL  hy  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County 
denying  the  full  relief  claimed  by  hor  in  an 
action  to  recover  the  amount  aHeged  to  tie 
due  on  a  policy  of  life  insurance.   Reverted. 

The  facts  are  stated  in  the  opinion. 

ilesara.  William  B,  C,  Brown,  James 
H.  CraTenB,  and  Kames,  Holmes,  As 
Kraatboff,  for  appellant: 

The  contract  is  a  Illisaouri  contract. 

Fletcher  v.  Hew  York  L.  /ns.  Co.  13  Fed. 
5211,  117  L'.  S.  519,  20  L.  ed.  934,  fl  Sup.  CL 
Rep.  837 ;  Wail  v.  F.quitable  Life  Assur.  Soc. 
32  Fed.  273,  HO  U.  S.  22G,  35  L.  ed.  407,  U 
Sup.  Ct  Rep.  822;   Berry  v.  Knights  Tem- 


a  this  I 


law  governing  contract  of  Insurance  by  foreign 
company,  sec  Mutual  Reserve  Fund  Lite  Asso. 
V,  Iliirst  |Md.)  20  L.  R.  A.  761;  Stale  Mut.  P. 
Ins.  Co.  V.  Brinkley  Slavs  A  Heading  Co.  (Ark.) 
29  I..  R.  A.  712 :  Daggs  v.  Orient  Ins.  Co.  (Mo.) 
3S  L.  R.  A.  227  :  Union  Cent.  L.  Ins.  Co.  v 
Pollard  (Va.)  36  I,.  R.  A.  271;  Roberts  v.  Win- 
ton  (Tena.)  41  L.  R.  A.  275 :  Mutual  h.  Ins.  Co. 
V.  Dlngley  (C.  C.  Ar-p.  0th  C.)  49  L.  R,  A.  132; 
and  Millard  v.  Brayton  (Mass.)  62  L.  a.  A.  IIT. 


HiHonni  BuPBEHB  Codbt. 


plars'  d  Jfofon**  Life  Indamnitj/  Co.  46  Fed. 
439,  1  C.  C.  A.  661,  4  U.  S.  App.  363,  60  Fed. 
511 ;  Mutual  Ben.  L.  Ins.  Oo.  y.  Rohiton,  64 
Fed.  580;  Price  v.  Connectiont  Mut.  L.  Int. 
Co.  4S  Mo.  App.  281 1  Bick»  t.  T^ational  L. 
Ins.  Co.  9  C.  C.  A.  215,  20  U.  B.  App.  410, 
60  Fed.  600;  Equitable  Life  Aatur.  aoe.  v. 
Wtnwnff,  7  C.  C.  A.  359,  19  U.  B.  App.  178, 
S8  Fed.  641 ;  Paine  v.  Paoifie  Mut.  L.  In». 
Co.  2  C.  C.  A.  458,  10  U.  S.  App.  256,  61 
Fed.  639;  Weinfeld  v.  MutwU  Reserve  Fund 
Life  Aaao.  63  Fed.  208;  Sorthweatgrn  Mut. 
L.  Ins.  Co.  T.  Elliott,  7  Si-wy.  17,  G  Fed. 
228;  Pomeroy  v.  MantuUtan  L.  Itu.  Co.  40 
I]).  400;  TKuiing  v.  Great  Wettem  Ins.  Co. 
Ill  Mass.  109;  Bardie  T.  St.  Louis  Mut.  L. 
7n«.  Co.  26  Ija.  Ann.  242;  8t.  Loaia  Mut.  L. 
Ins.  Oo.  V.  Kennedy,  6  Bush,  460;  McCully 
t.  Fhanix  Mut.  L.  Ins.  Co.  18  W.  Va.  782. 

The  pntvisionB  of  the  Missouri  nonfor- 
feiture law  HI  S983,  5984,  6985,  and  S986, 
Kev.  SUt.  187D,  now  fiE  68S6,  6857,  5858, 
6859,  Rev.  Stftt  1889),  in  force  at  the  UIc- 
ing  pfTect  of  the  policy  in  suit,  entered  into 
aiid  became  a  part  of  sajd  policy  or  contract 
ol  Insuranee,  and  are  b>  be  ooiuidered  as 
written  into  it. 

While  V.  Conneotiout  Mut.  L.  Ins.  Oo.  4 
Dill.  177,  Fed.  Caa.  No.  17,546;  Hicks  v. 
national  L.  Ins.  Co.  9  C.  C.  A.  215,  20  U.  S. 
App.  410,  60  Fed.  690;  Bavens  v.  Oemumia 
F.  Ins.  Co.  123  Ho.  403.  26  L.  R.  A.  107,  27 
S.  W.  718. 

The  MiaeoDri  statutes  control  all  policies 
uptHi  irtiich  two  full  annual  premiums  have 
been  paid,  issued  by  life  insurance  compa- 
nies authorised  to  do  business  in  this  state. 

Wall  V.  Equitahle  Life  Aasur.  8oc.  32  Fed. 
273;  While  v.  Connectiout  Mut.  L.  In*.  Co. 
A  Dill.  177,  Fed.  Cas.  No.  17,645;  Price  v. 
Cotmeotiout  Mut.  L.  Ins.  Co.  48  Mo.  App. 
281 :  Keller  ▼.  IVotJelere'  Ins.  Oo.  68  Mo. 
App.  660. 

Nor  can  said  fltatvteB  be  set  ««ide  t^  ao 
airreement  of  the  parties  to  the  contract 
that  the  contract  shall  be  viUidrawn  from 
t}>e  protection  and  control  of  the  laws  of 
Missoori,  ai>d  that  it  shall  be  a  New  York 
contract,  and  shall  be  governed  by  the  laws 
of  New  York.  Thit  is  an  attempt  to  ac- 
ootnplish  by  indirection  that  nhich  the  law 
forbida  respondent  to  do  directly. 

Price  v.  Connecticut  Mut.  L.  Ins.  Co.  48 
Mo.  App.  281;  Mutual  Ben.  L.  Iru.  Co.  v. 
Robison,  54  Fed.  580 ;  Berry  v.  Knights  Tem- 
plars' A  Masons'  Life  Indemnity  Co.  46  Fed. 
439. 

The  wily  pnmsion,  in  the  po)i<7  in  suit, 
relatinic  to  a  paid-up  policy,  requires  the 
discharge  of  two  conditions  precedent,  viz.: 
(II  The  making  of  a  demand  for  a  paid-up 
policy  within  six  montliB  after  lapse;  (2) 
the  surrender  of  the  policy  in  suit  before  the 
company  can  be  compelled  to  issue  a  paid-up 
policy. 

These  emditions  precedent  prevent  the  ap- 
plication at  i  5986. 

/fafitharne  v.  Brooklyn  L.  Ins.  Co.  6  Mo. 
App.  73 ;  Iforthweitem  Mut.  L.  Ins.  Co.  v. 
Barboar.  92  Ky.  427,  15  L.  R.  A.  449,  17 
S.  W.  796;  Bexler  v.  United  States  L.  In*. 
Co.  Dl  Ky.  see,  16  S.  W.  863;  Knapp  t. 
£3  L.  R.  A. 


ffotneopnfhic  Hat.  L.  Int.  Oo.  IIT  V.  8.  4)1, 
29  L.  ed.  960,  6  Sup.  Ct.  Rep.  807;  SUsrw 
V.  Manhattan  L.  Ins.  Co.  20  Fed.  886. 

The  le^slature  of  the  it*t«  of  Miasourr 
acted  witnin  its  conetatutional  auQioritj  in 
enacting  the  statute. 

Paul  V.  Virginia,  8  Wsll.  IBS,  19  li.  ed. 
367;  State -v.  Stone,  118  Mo.  402.25  L.  R.  A. 
243,  24  8.  W.  164;  Hooper  v.  Oatifomia,  155- 
U.  8.  648,  39  L.  ed.  297,  5  Inters.  Oom.  Rcf. 
610,  15  Sup.  Ct.  Rep.  207;  Dugger  t.  Jfe- 
ohanios'  4  T.  In*.  Co.  06  Tenn.  Z4fi.  MLR. 
A.  706,  32  8.  W.  6. 

That  respondent  is  a  mutual  life  ineurMtee- 
compony  is  immaterial.  It  is  a  foreign  cor- 
poration doing  business  in  Missouri,  and  its- 
business  and  contracts,  like  those  ot  every 
other  foreign  corporation,  are  subject  to  ths- 
reflation  and  control  of  the  foregoing  sec- 
tions of  the  statute, 

Kninhts  Templar  S  Masons'  Life  Indetn- 
nity  Co.  t.  Berry,  1  C.  C.  A.  661,  4  U.  8_ 
App.  353,  60  Fed.  SlI. 

The  state  may  not  only  prescribe  the  «oo- 
ditioDS  upon  which  foreign  corporations  may 
do  buainesB  within  her  kjundariee,  but  may- 
reflate  the  busineas  of  such  corporations 
therein,  and  may  even  exclude  such  corpora- 
tions altogether  from  transacting  any  bosi- 

Stars  V.  atone.  118  Mo.  402,  26  L.  R.  A. 
243,  24  8.  W.  164;  Paul  v.  rir^tnia,  B  Wall.  ' 
168,  19  L.  ed.  367 ;  Bank  of  Augusta  v.  Earle, 
13  Pet  519,  10  L.  ed.  ^4;  Hooper  v.  Cali- 
fornia, 166  U.  8.  648,  39  L.  ed.  207,  6  In- 
ters. Com.  Rep.  610,  16  Sup.  Ct  Rep.  207; 
Ashley  V.  Ryan.  163  U.  S.  436,  S8  L.  ed.  773, 
4  Inters. Com.  Rap.  664,14  Sup.  Ct.Rep.865: 
Horn  Sillier  Min.  Co.  v.  New  TorA:,  143  U. 
8.  305,  30  L.  ed.  IS4.  4  Inters.  Com.  Rep.  67, 
12  Sup.  Ct.  Rep.  403 ;  Stale  e*  rel.  Beach  v. 
Citizen^  Ben.  Asso.  6  Mo.  App.  163 ;  Hlair 
V.  PerrieliMl  Ins.  Co.  10  Mo.  650,  47  Am. 
Deo.  129. 

Mr.  F.  IT.  Jndaon  for  reepondent. 

Bn^cesa,  J.,  delivered  the  opiniiHi  of  the- 

This  Is  a  suit  upon  a  polity  of  life  insur- 
ance for  $10,000,  issued  by  the  defendant 
company  upon  the  life  of  J.  K.  Cravens,  de- 
ceased, in  favor  of  the  plaintiff,  who  was  Ilia 
wife.  The  case  was  tried  by  the  court,  a 
jury  being  waived.  There  was  jud^fment  in 
favor  of  plaintiff  in  the  sum  of  $2,670,  from 
which,  after  an  unaucceesful  motion  for  a 
new  trial,  she  appeals,  claiming  that  she  la 
entitled  to  recover  the  sum  of  $8,740.21 ; 
that  is,  the  face  of  the  policy,  $10,000,  less 
the  two  unpaid  premiums  wliich  were  due  at 
the  time  of  the  death  of  the  assured,  together 
with  interest  thereon.  The  petition  alleges 
that  the  policy  was  issued  on  the  11th  day 
of  May,  1887;  the  payment  of  all  annual 
premiums  until  May,  1801 ;  the  death  of  the 
assured  on  Novemb«r  2,  1892;  that  under 
the  statute  the  insurance  was  extended,  and 
was  in  force  at  the  date  of  the  death  of  the 
assured ;  and  asks  judgment  for  the  amount 
of  the  policy,  leas  the  unpaid  prnniums. 
The  answer  of  defendant  alleges  that  it  is  a 
mutual    iuBuranoe    company   duly    incorpo- 


IM 


Oma.ymu»  j.  Kkw  Tobk  Laa  Ihbdbahcb  Co. 


Tktad  under  tha  l&wi  of  iJie  state  of  New 
York,  uid  doii^  businese  in  this  state;  that 
by  aftreement  of  the  parties  the  law  of  that 
atato  was  made  the  law  goTerniiig  the  oon- 
tract  set  up;  that  Uie  assured  made  default 
in  May,  1891,  after  paying  four  annual 
premiums, — and  tendered  the  Btun  of  $2,- 
(170,  tiia  amount  of  paid-up  or  commuted 
policy  to  which  the  original  policv  was  enti- 
tled by  its  terma  on  such  default,  waiving 
failure  to  tnalte  demand  therefor.  It  also  al- 
It^e*  that  other  policy  holders— that  ie, 
oth^  members  of  the  same  ttmtine  class — 
had  by  the  temu  of  tiieir  reapective  polii 
Acquired  with  plaintiff  contingent  and  i__ 
toil  interests  in  the  profits  and  surplus  to 
be  derived  from  the  premiums  on  all  pol' 

of  8Uoh  class,  and  tiiat  the  company,  on  

faith  of  plaintiff's  contract,  hftd  incurred  oh- 
lifiations  to  tJifl  other  members  of  the  tontine 
class,  and  that  plainitiff  is  now  eett^ped  frotn 
Betting  up  any  otiier  or  diffarent  cl 
der  tha  policy.  The  answer  further  alleges 
tliat  if  the  statute  of  Missouri  relied  on  by 
plaintiff  was  construed  so  as  to  nullify  the 
nonforfeitin^  agreement  upon  the  faith  of 
vhioh  tlie  policy  wae  isaued,  and  witjiout 
which  it  would  not  have  been  iastied,  and  to 
create  and  enforce  an  obligattcm  contrary  to 
the  expressed  intont  of  the  partiea,  then  the 
statute  so  construed  is  repugnant  to  the 
Constitution  of  Missouri  and  to  Uie  Consti- 
tution of  the  United  States. 

llie  applleation  for  the  policy  Is  made  part 
«f  the  contract,  and  contains  the  following 
provisions:  "(2)  Hat  inasmuch  as  only 
tht  officer*  of  the  home  otfice  of  the  said  com- 
-pany  In  the  city  of  New  Ycaic  have  author- 
ity to  determine  whether  or  not  a  policy 
shall  issue  on  any  application,  and  as  they 
art  on  the  written  statements  and  represen- 
tations referred  to,  no  statements,  represen- 
tation*, promises,  or  information  made  or 
^ven  by  or  to  the  person  soliciting  or  tak- 
ing this  epp1ic«tit»)  for  a  policy,  or  by  or  tc 
Miy  other  p«-Bon,  shall  be  binding  on  said 
company,  or  in  any  manner  affect  ite  right, 
unless  such  statements,  representations,  or 
information  be  reduced  to  writing  and  pre- 
sented to  the  officers  of  the  company  at  the 
boine  ofliee  in  ther application.  .  .  .  (4) 
Hint  under  no  ciroumstances  »ha11  the  pol- 
icy hereby  applied  for  be  in  force  until  the 
actual  psyment  to  and  acceptance  of  the 
premium  by  the  company,  or  its  authorized 
anient,  during  the  lifetime  and  good  health 
<A  the  perioa  on  whose  life  inaurance  is  ap- 
l^ied  for,  .  .  ,  (8)  That  the  entire  con- 
tract contained  In  the  said  policy  and  in 
ibis  application,  taken  togetlier,  shall  be 
cmidtrued  and  interpreted  as  a  whole,  and 
in  each  of  its  parts  and  obligations,  accord- 
ing to  the  laws  of  the  state  of  New  York, 
the  place  of  the  contract  being  eipressly 
•greed  to  be  the  principal  office  of  the  said 
OMnpany  in  the  city  of  New  York."  The 
policy  contains  thia  further  provision ; 
"l^t  if  the  premiums  are  not  paid,  as  here- 
inaiter  nrovided,  on  or  before  the  days  when 
doe,  then  this  policy  shall  become  void,  and 
all  payments  previously  made  shall  be  for- 
feited to  tha  company,  except  that  if  tliia 
U  L.  R.  A. 


I  policy,  aitor  being  in  force  three  full  years, 
shall  lapse  or  became  forfeited  for  the  non- 
payment of  any  premium,  a  paid-up  policy 
nill  be  issued,  on  demaJid  made  within  six 
months  after  such  lapse,  with  the  surrender 
of  this  policy,  under  the  same  conditions  as 
this  policy,  except  as  to  payments  of  pre- 
miums, but  without  participation  in  profits, 
for  an  amount  equal  to  as  many  fifteenth 

£arts  of  the  sum  above  insured  as  there  shall 
ave  been  ccmplete  annual  premiums  paid 
hereon  when  said  default  in  the  payment  of 
premiums  shall  be  made;  and  all  right, 
claim,  or  intoreat  arising  under  statute,  or 
otherwise,  to  or  in  any  other  paid-up  policy 
or  surrender  value,  and  to  or  in  any  tempo- 
rary insurance,  whether  required  or  provid- 
ed for  by  the  statutes  of  any  state  or  not,  ia 
hereby  expressly  waived  and  relinquished." 

The  cause  was  tried  upon  an  agreed  state* 
ment  of  facts  the  material  parts  of  which 
are  as  follows :  "  ( 1 )  That  the  defendant  i» 
a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  New  York  as  a  mu- 
tual life  inaurance  company,  without  capital 
stock,  having  its  chief  ofHce  in  the  city  of 
New  York,  and  was  at  the  dato  of  issuing 
the  policy  in  question,  and  since  has  been, 
and  now  is,  engaged  in  the  business  of  in- 
suring lives  through  branch  oMces  situated 
in  the  different  states  and  territories  of  this- 
country  and  certain  foreign  countries.  (2) 
That  the  defendant,  for  many  years  past, 
has  maintained  l»anah  offices  in  the  state  of 
Missouri,  and  hae  employed  agents  to  solic- 
it applications  for  insurance  from  citizens  of 
Missouri,  and  in  the  year  1887,  as  both  prior 
and  Bubnequent  thereto,  defendant  bad  re- 
ceived from  the  superintendent  of  insuranoe 
a  certificate  of  authority  to  tranas^  business 
in  (wid  state.  (3)  That  during  the  year 
1888,  and  prior  to  the  issuance  of  the  policy 
sued  unon,  the  amount  of  policies  issued  by 
defendant  to  citizens  of  Missouri  was  $1,- 
(117,985,  and  the  amount  of  insurance  in 
force  on  the  lives  of  citizens  of  Missouri  on 
December  31,  I8SS,  was  t8,8S6,542.  and  the 
total  amount  of  policies  issued  by  defendant 
in  said  year  1886  was  $36,178,294,  and  the- 
total  amount  of  policies  in  force  on  Decem- 
ber 31,  1886,  issued  by  defendant,  was  9304,- 
373.540.  (4)  That  on  the  2d  day  <^  May, 
887,  and  long  prior  thereto,  John  K.  Ora- 
'ens  was  a  citizen  of  the  state  of  Missouri 
ind  resident  of  the  county  of  Jackson,  id 
said  state;   that  on  the  said  dato,  and  long 

trior  thereto,  said  John  K.  Cravens  was  the 
usband  of  Fannie  Cravens,  the  plaintiff 
herein,  and  thereafter  continued  to  be  the 
husband  of  said  plaintiff,  Fannie  Cravens, 
until  the  time  of  his  death.  (5)  That  th* 
defendant,  in  the  transaction  of  its  business, 
had  adopted  different  forms  of  policies,  em- 
bodying different  and  varying  plane  of  insur- 
ance, all  of  them  being  on  the  mutual  plan; 
the  premiums  paid,  less  the  expense  of  man- 
ai:;ement,  being  administered  solely  for  th« 
benefit  of  the  policy  holders,  defendant  hav- 
ing no  capital  stock.  (6)  That  on  the  2d 
day  of  May,  1887,  the  local  agents  of  defend- 
ant solicited  said  John  K.  Cravens,  at  his 
residence  in  the  county  of  Jackson  and  stat* 
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of  MiBuntri,  to  insiue  hb  life  in  the  defend- 
ant oompauy,  Mid  submitted  to  him  tiie  dif- 
ferent plane  of  inauruice  then  in  use  br  Bfud 
defendant,  &iui  said  John  K.  Cravnu  aMected 
the  plan  known  b«  the  nooforfedting,  limited 
tontme  policy,  fifteen-jsnr  endowment,  witJi 
limited  preaDium  return,  and  signed  »  writ- 
ten application  tharefor,  and  also  signed  the 
same  in  the  name  of  the  plaintiCT,  Fannie 
Cravens,  aa  benefidarr  of  the  policy  to  be 
iaeued  tjiereunder,  which  said  application  ia 
herewith  filed,  .  .  .  and  made  a  PAft 
hereof  as  fully  as  if  set  forth  herein.  Baid 
written  apt>1iea.tion  was  thereupon  delivered 
to  defenaant'i  aoent  at  Blanawi  City,  and  was 
by  him  forwarded  with  the  report  of  the 
medical  examination  of  eaid  Cravene,  which 
•aid  medical  examination  of  said  Oravena 
was  made  by  the  examiner  of  defendant  com- 
pany at  Kansas  City,  in  the  state  of  Uia- 
Muri,  and  by  eaid  agent  forwarded  to  de- 
fraidant's  home  office  in  the  city  of  New 
York.  (7)  That  thereafter,  on  the  10th  day 
of  May,  1SS7,  said  application  and  medicU 
examination  was  received  at  the  home  office 
of  the  defendant  in  t^  city  of  New  York, 
state  of  New  York,  and  was  there  examined 
by  the  officers  of  defendant,  and  on  the  llth 
day  of  May  saJd  amplication  and  medical  ex- 
amination was  accepted  and  approved,  and 
the  policy  In  suit.  No.  260,213,  was  thereupon 
executed  by  the  officers  of  said  defendant  at 
eaid  home  olBce,  which  aaid  policy  is  here- 
with  filed,  .  .  .  and  made  a  part  here- 
of aa  fully  as  If  «et  forth  herein.  (%)  That 
eaid  policy  was  transmitted  by  defendant  to 
its  agents  at  Kansas  C^ty,  in  Jackson  coun- 
ty, ami  on  the  20th  day  of  May,  188T,  the 
policy  wa<<  dolivered  to  said  Cravens,  In  the 
county  of  Jackson,  in  the  stat«  of  MisBOuri, 
by  said  agent,  and  the  first  premium,  of 
9680.50,  was  paid  by  said  Cravens,  in  the 
state  of  Missouri,  to  the  said  agent  of  de- 
fendant, and  hy  said  agent  transmitted  to 
defendant's  home  office.  (0)  TliaX  said  Cra- 
vens thereafter  paid  to  defendant  the  premi- 
ums due  upon  said  policy  upon  the  llth  day 
of  May,  1888,  and  on  the  llth  day  of  Hay. 
1889.  and  on  the  llth  day  of  May,  1890,  the 
amount  of  each  of  said  premiums  bein);>  re- 
oeivpd  by  the  apent  of  the  defendant  from 
■aid  Cravens  at  defendant's  branch  office  in 
Kansaa  City,  and  transmitted  to  defendant's 
home  office,  said  a^ent  delivering  therefor,  to 
eaid  Cravens,  receipts  of  defendant  signed  by 
the  chief  officers  of  the  company,  and  counter- 
signed by  said  agent.  (10)  That  default 
was  made  in  tJie  payment  of  the  premium 
due  on  the  llth  day  of  May,  1891,  and  said 
premium  has  not  been  paid,  and  no  subse- 
quent premium  has  been  paid.  (11)  xiiat 
eaid  .Tohn  K.  Cravens  died  in  Kansas  City. 
in  the  state  of  Missouri,  on  the  Sd  day  of 
November.  1892,  and  thereafter,  on  the  30th 
day  of  November,  189E,  proofs  of  death  in 
due  form  as  called  for  by  the  policy  of  in- 
surance were  by  Fannte  Cravens  made  out 
and  delivered  to  defendant,  and  received  by 
defendant.  A  copy  of  said  prcxifs  of  death  is 
herewith  filed,  .  .  .  and  made  a  part 
hereof  as  fully  as  if  »et  forth  herein.  (12) 
That  the  amount  of  paid-up  insurance  to 
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which  the  policy  lit  soit,  No.  260,813,  waa 
enti'led  according  to  the  terms  of  the  appli- 
cation and  policy,  was  $2,670;  that  no  de- 
mand for  such  paad-us  policy  wa«  made  by 
OT  on  behalf  ot  said  Cravens  within  six 
months  aiter  default  on  May  11,  1891,  or  at 
any  tJme;  that  defendant,  upon  the  death  of 
eaid  Cravene,  offered  to  waive  the  failure  to 
make  such  demand,  and  tendered  plaintiff, 
and  still  tenders,  the  amount  of  said  policy, 
to  wit.  £2,670,  wtiich  she  declined,  and  still 
declines,  to  receive.  (13)  At  the  date  of  the 
issuance  of  said  policy  the  only  statute  of 
the  state  at  New  York  regulating  or  in  any 
way  relating  to  the  forfeiture  of  life  insui^ 
ance  is  that  set  forth  in  chapter  841  of  the 
J^ws  of  1870  of  the  state  of  New  York,  as 
amended  by  chapter  321  of  the  Laws  of  1877 
of  the  said  state,  which  said  statutes  may  be 
referred  to   as   it   set  forth   in   full   herein. 

( 14)  The  total  mimb«r  of  policiea  issued 
during  the  year  1887  by  defendant  on  tha 
'non forfeiting,  limited  tontine  policy  plan, 
with  fifteen  years  tontine  period,*  constitut- 
ing the  same  tontine  clasa  with  policy  No. 
260,213,  issued  to  the  residents  of  all  the 
statM  and  countrif*  wherein  defendant  did 
business,  waa  6,172,  covering  aggregate  in- 
surance in  the  sum  of  $20,164,981.  (16) 
That  said  John  K.  Cravens,  on  the  lltft  day 
of  May,  1891,  was  ftfty-three  yeafs  of  age, 
and  the  torm  of  temporary  insurance  pro- 
cured at  that  dat«  by  three  fourths  of  the 
net  value  of  the  policy  taken  at  a  single  pre- 
mium for  the  amount  written  in  the  policy 
was  six  years  and  forty-six  days  from  the 
llth  day  of  May,  1B91,  making  said  policy, 
if  subject  to  said  extended  insurance,  in  force 
at  the  date  of  the  death  of  the  a^d  Cravens. 

( 15)  The  amount  which  plaintiff  claims  un- 
der said  policy  is  the  face  of  the  policy,  to 
wit,  flO,000,  lees  the  amount  of  unpaid  pre- 
miums, with  interest  thereon,  leaving  a  bal- 
ance claimed  of  $8,749.21,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
from  the  30th  day  of  November,  1882,  and 
the  defendant  admits  and  ofTerv  to  pay  the 
aforonentioned  sum  of  $2,670,  which  the 
plaintiff  declines  to  receive." 

The  several  sections  of  the  Revised  Stat- 
utCH  of  1879  in  force  at  the  date  of  the  poli- 
"  sued  on,  and  having  any  bearing  upon 
issues  involved,  are  as  follows; 
Sec  6083.  Policies  Non-ForfeitaU^ 
When.  No  policy  of  insurance  on  life  here- 
after issued  hy  any  life  insurance  company 
authorized  to  do  buainess  in  this  state,  on 
and  after  the  first  day  of  August,  a.  o.  187B, 
riiall,  after  payment  upon  it  of  two  full  an- 
nual pmniums,  be  forfeited  or  become  void 
by  reason  of  the  nonpayment  of  premiums 
thereon,  but  it  shall  be  subject  to  the  follow- 
ing rules  of  commutation,  to  wit:  The  net 
value  of  the  policy  when  the  premium  be- 
comea  due  and  is  not  paid  shall  be  computed 
upon  the  American  experience  table  of  mor- 
tality, with  4}  per  cent  interest  per  annum, 
and  after  deducting  frnn  three  fourths  of 
such  net  value  any  notes  or  othn'  indebted- 
ness to  the  company,  given  on  account  of 
past  premium  payments  on  Bald  policy  is- 
sued to  the  insured,  which  indebtedness  shall 
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then  be  canceled,  the  balance  shall  be  taken  ' 
BB  a  net  single  premium  for  temporarT'  insur- 
Hllce  for  tlie  full  amount  writt^  in  Uie  poli- 
cy; and  the  term  for  which  Buofa  tcmporaiy 
insurance  eball  be  in  force  Ehall  be  deter- 
mined by  the  age  of  the  peTson,  whose  life  ia 
insured  at  the  time  of  default  ol  prttnium, 
and  tbo  aseiunption  of  mortality  Mid  inter- 
eat  aioresaid,  but  if  the  policy  shall  be  an 
endowment,  payable  «.t  a  certain  time,  or 
at  death  if  it  should  occur  previously,  then 
if  what  remaing  as  aforeaaid  shall  exceed  tlie 
net  single  premium  of  temporary  insurance 
for  the  remainder  of  the  endowment  t«rm  for 
the  full  amount  of  the  poliirf,  such  exccea 
•ball  be  considered  as  »  net  single  premium, 
for  a  pure  endowment  of  so  much  ac  auch 
premium  will  purchase  determined  by  the 
age  of  the  insured  at  date  of  defaulting  the 
payment  of  premium  on  the  original  policy, 
and  the  ta^le  of  mortality  and  interest  as 
aforesaid,  vhich  sjoount  snail  be  paid  at  the 
end  of  the  original  term  of  endowment,  if  the 
insured  shaJI  then  be  alive. 

"Sec.  5984,  A  Paid-Up  Poll*^  may  be  De- 
manded, When.  At  any  time  ut«T  the  pay- 
ment of  two  or  more  full  annual  premiums, 
and  not  later  than  sixty  days  from  the  be- 
){innin(;  of  tlie  extended  insurance  provided 
in  the  preceding  section,  the  legsl  holder  of 
the  policy  may  demand  of  the  qocnpaoy,  and 
Uie  company  shall  issue  its  paid-up  policy, 
which,  in  case  of  an  ordinary  life  policy, 
shall  be  for  auch  an  aniownt  tis  the  net  value 
of  the  original  policy  at  the  agp  and  date  of 
lapse,  caniput«d  according  to  the  American. 
e^qterience  table  of  mortality,  with  interest 
at  the  rate  of  4}  per  cent  per  annum,  with- 
out deduction  of  indebtedness  on  account  of 
said  policy,  will  purchase  applied  as  a  single 
premium  upon  the  table  rates  of  t^e  com- 
pany; and  in  case  of  a  limited  payment  life 
policy,  or  of  a  continued  payment  endowment 
policy  payable  at  a  certain  time,  or  of  a  lim- 
Ltcd  payment  rtidowment  policy  payable  at 
a  certain  time,  or  at  death,  it  shall  be  for  an 
amount  bearing  such  proportion  to  the 
amount  of  the  original  policy  as  the  number 
of  complete  annual  premiums  actually  paid 
shall  bear  to  the  number  of  such  premiums 
stipulated  to  be  paid :  provided,  that  from 
such  an  amount  the  company  shall  have  the 
riKbt  to  deduct  tJie  net  reveTHionary  value  of 
all  indebtedness  to  the  company  on  account 
of  such  policy:  and,  provided,  further,  that 
the  policy  holder  shall,  at  the  time  of  mak- 
ing demand  for  such  paid-up  policy,  surren- 
der the  originaJ  policy,  lepally  discharged, 
at  the  parent  oltiee  of  the  company. 

"Sec.  5985.  Rule  of  Payment  on  Com- 
muted Policy.  If  the  death  of  the  insured 
occur  within  th«  term  of  temporary  insur- 
ance covered  by  the  value  of  the  policy  as 
determined  in  f  59S3,  and  if  no  condition  of 
the  insurance  other  than  the  payment  of  pre- 
miums shaJI  have  been  violatml  by  the  in- 
sured, the  company  shall  be  bound  to  pay 
the  amount  of  the  policy,  the  same  as  if 
there  had  been  no  default  in  payment  of  pre- 
miums, nnything  in  the  policy  to  the  con- 
trary notwithstanding;  provided,  however, 
that  notice  of  the  claim  and  proof  of  the 
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death  shall  be  submitted  to  the  company  in 
the  same  manner  as  provided  by  the  terms 
of  the  policy,  within  ninety  days  after  the 
deccKse  of  the  insured ;  and,  provided,  also, 
that  the  company  shall  have  the  right  to  de- 
duct from  the  amount  insured  in  the  policy 
the  amcnint  compounded  at  S  per  cent  inter- 
eat  per  annum  of  all  the  premiums  that  had 
been  forborne  at  the  time  of  the  decease,  in- 
cluding the  whole  of  tJie  year's  premium  in 
which  the  death  occurs,  but  such  premiums 
shall  in  no  case  exceed  the  ordinary  life  pre- 
mium for  the  age  at  issue,  with  interest  aa 
last  aforesaid. 

"Sec.  SD8G.  The  Voregoiag  Prcrisions  not 
Applicable,  When.  The  three  preceding  seo- 
tiona  shall  not  be  applicable  in  the  follow* 
in^  cases,  to  wit:  If  Uie  policy  shall  con- 
tain a  provision  for  an  unconditional  cash 
surrender  value  at  leaat  equal  to  the  net  sin- 
gle premium  for  the  temporary  insurance 
provided  hereinbefore,  or  for  the  uncondi- 
tional commutation  of  the  policy  to  nonfor- 
feitable paid-up  insurance  for  which  the  net 
value  shall  be  equal  to  that  provided  for  in 
9  5884,  or  if  the  It^al  holder  of  the  policy 
shfiJI,  within  sixty  days  after  default  of  pre- 
mium, surrender  the  policy  and  accept  from 
the  company  another  form  of  policy,  or  if  tba 
I>oli(7  snail  be  surrendered  to  the  company 
for  a  consideration  adequate  in  the  Judgment 
of  the  legal  holder  thereof,  then  and  in  any 
of  the  forgoing  cases,  this  act  shall  not  m 
ap^icable. 

The  plaintiff  contends  that  the  contract  o( 
insurance  which  forms  the  basis  of  this  suit 
is  a  Missouri  contract,  and  must  be  gov- 
erned by  its  laws,  notwithatAnding  the  de- 
fendant is  a  corporation  incorporated  under 
the  laws  of  the  state  of  New  York,  has  its 
chief  ofDce  there,  and  that  the  eontract  pro- 
vides that  the  contract  contained  in  the  poli- 
cy and  applicaticm  shall  be  construed  accord- 
ing to  the  laws  ot  the  state  of  New  York,  the 
Elace  of  said  eontract  being  agreed  to  be  the 
ome  office  of  laid  company  in  the  city  of 
New  York.  This  contention  is  not  only 
predicated  of  the  fact  that  the  contract  also 
provides  "that  under  no  circumstances  shall 
the  policy  hereby  apnlied  for  be  in  force  un- 
til the  actuaJ  payment  to  and  acceptance  of 
the  premiums  by  the  company  or  its  author- 
ized B^ent  durint^  the  lifetime  and  good 
health  of  the  person  on  whoac  life  innuranca 
is  a^iplicd  for,"  but  upon  the  further  fact 
that  the  application  was  by  def«idant's 
agent  in  Kansas  City,  Missouri,  transmitted 
to  defendant  at  its  home  office  in  New  York 
city,  upon  receipt  of  which  the  company  is- 
sued the  policy  containing  the  clause  quoted, 
sent  the  same  to  itA  agent  at  Kansas  City, 
who  afterwards  delivered  the  policy  to  the 
insured  in  Misaouri,  and  then  and  there  re- 
ceived the  firat  premium.  However  perfect 
in  form  the  contract  may  have  been,  and  al- 
though all  of  its. other  t«rms  and  conditJouB 
may  have  been  complied  with,  payment  of 
the  premium  during  the  life  and  p^od  health 
of  the  assured,  and  delivery  of  the  contract 
to  him,  were  conditions  precedent  in  order  to 
complete  its  execution  ;  and  as  the  premiums 
were  paid,  and  the  policy  delivered  to  tho 
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assured,  in  thja  slate,  it  must  follow  that  the 
coDtTHct  WM  executed  here,  EquUa^l«  Life 
AaauT.  Soc.  v.  Clemenig,  IW  U.  S.  228,  tub 
now,  EquilabU  Life  Amur.  Soc.  v.  Peltiu,  36 
L.  ed.  497,  11  Sup.  Ct.  Sep.  B22,  vnn  a  suit 
npoD  a  life  insurance  policy  executed  in  New 
York  b?  a  corporation  of  that  state  doing 
bu?inc>«  in  tliia  state,  upon  an  application 
aiitned  in  thta  state  by  one  of  its  residents, 
and  made  part  of  the  oontrart,  whioh  provid- 
ed that  it  shmild  not  take  effect  until  the 
first  premium  was  actually  paid  during  the 
life  of  Uie  person  proposed  for  insurance,  and 
which  woe  ddivered  and  the  first  premium 
paid  in  Missouri ;  and  it  was  held,  in  the  ab- 
fience  of  evidence  ol  the  company's  acceptr 
ancv  ot  t)i«  application  in  New  York,  to  be 
a  Missouri  contract,  and  governed  by  the 
laws  of  Missouri.  Tn  Hicks  v.  National  L. 
Im.  Co.  »  C.  C.  A.  215,  20  U.  S.  App.  410,  60 
Fed.  090.  it  is  said:  "If  any  authority  were 
uctHled  for  the  proposition  that  a  pcdicy  ap- 
ptiMl  for  in  New  York,  delivered  there,  and 
the  prirniiums  paid  there,  is  a  New  York  coo- 
tract,  notwithstajiding  it  is  si^^ned  and  is- 
sued by  the  insurer  in  another  state,  the  ref- 
erence is  supplied  by  the  case  ot  Equitable 
Life  Asavr.  Soc.  y.  CIrmenta,  140  U.  8.  226, 
Mb  nam.  Eqnitablr  Life  AsMir,  Soc.  v.  Pet- 
(u»,  35  L.  ed.  4fl7.  11  Sup.  Ct.  Rep.  822.  Ths 
delivery  of  the  policies  in  the  present  case 
was  made  in  New  York  city  to  an  Bg«nt  of 
the  Bflfured,  and  in  legal  effect  was  as  if  the 
assured  had  been  personally  present  and  re- 
ceived tbcm.  Then,  and  not  before,  the  poli- 
cies took  effect."  In  Korlkieeiiem  Ifut.  L. 
Irw.  Co.  V.  Elliott,  7  Sawy.  17,  5  Fed.  225.  an 
application  for  a  policy  was  made  at  Port- 
land, Oregon,  to  tJie  company's  agent,  who 
forwnrded  name  to  the  company  at  Milwau- 
kee, Wisconsin.  The  company  thereupon,  in 
Wisconsin,  issued  its  polity,  containing  a 
clause,  fi;.;  "This  pohcy  shall  not  take  ef- 
fect and  become  binding  on  tie  company  un- 
til the  premium  shall  be  actually  paid  dur- 
ing the  lifetime  of  the  persons  whose  life  is 
assured,  to  the  company  or  some  person  au- 
thori/M  tn  receive  it,  who  shall  countersign 
the  policy  on  receipt  of  the  premium," — anJ 
transmitlnl  same  to  its  agent  at  Portland. 
Oregon,  who  there  deHvered  it  to  the  insured. 
The  court  said:  "Where,  than,  whs  this 
contract  made, — in  Wisconsin  or  OregonT 
The  answer  to  this  queetion  involves  the  in- 
quiry. Where  did  the  final  act  take  place 
which  made  the  trnnsaetjon  a  contract  bind- 
ing upon  the  partiesT  The  pri>mium  was 
paid  to  the  aflcnt  of  the  plaintiff  at  Port- 
land, who  then  and  there  countersigned  and 
delivered  the  policy.  This  was  the  consum- 
mation and  completion  of  the  contract.  But, 
to  put  tliis  beyond  a  doubt  the  policy  itself 
declares  that  it  shall  not  be  binding  on  the 
company  until  these  aeta  arc  performed. 
And  until  it  was  binding  upon  the  company 
it  was  not  binding  on  the  applicant:  in 
short,  it  was  not  yet  a  contract,  but  only  a 
proposition."  Pomcroy  v.  Manhallan  L. 
las.  Co.  40  111.  400;  Tliiring  v.  Great  West- 
ern Int.  Co.  Ill  Moss,  109:  Wood,  Ins.  ISO, 
note  2:  lliniie  v.  St.  Louis  Mut.  L.  Ina.  Co. 
20  Im.  Ann.  242;  fit.  Loai«  Uut.  L.  Ina.  Co. 
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there  paid.  The  court  said:  "'nie  defend- 
ant company  wb«  doing  bueiness  in  Uitsouri, 
with  the  privil^ea  f^nted  to  it  here,  when 
said  insurance  was  effected.  It  may  be  that 
the  formal  acceptance  of  the  pn^tosed  con- 
tract was,  by  the  letter  of  the  contract,  to  be 
consummated  in  New  York.  The  broad 
proposition,  howeveir,  remains,  no  artifice  to 
avoid  which  can  be  uphdd.  ITie  statutee  ot 
Missouri,  for  salutary  reason*,  permit  for- 
eign eorporatjons  to  do  business  in  the  state 
on  prescribed  conditione.  If,  despite  such 
conditions,  they  can,  by  the  insertion  of 
clauses  in  their  policies,  withdraw  them- 
selves from  the  limitations  of  the  Missouri 
statutee,  wbile  obtaining  all  the  advantages 
of  its  license,  then  a  foreign  corporation  can, 
by  special  contract,  upeet  the  statutes  of  the 
state,  and  become  exempt  from  the  positive 
requirements  of  law.  Such  a  proponiUon  is 
not  ia  be  countenanced.  Tiie  defendant  cor- 
poration chose  to  embark  in  business  within 
this  state  under  the  terms  and  conditions 
named  in  the  statute.  It  could  not,  by  pa- 
per contrivances,  however  specious,  with- 
draw itself  from  the  operation  of  the  laws  by 
the  force  of  which  it  could  alone  do  business 
within  the  sUte.  To  hold  otherwise  would 
be  subversive  of  the  right  trf  the  state  to  de- 
cide on  what  terms,  by  comity,  a  foreign  cor- 
poration shoijld  be  permitted  to  do  business 
or  he  recognized  therefor  within  the  state  ju- 
risdiction. Bach  state  can  decide  for  itself 
whether  a  foreign  corporation  shall  be  rec- 
ognised by  it.  and  on  what  terms.  Primari- 
ly, a  corporation  baa  no  existence  beyond  the 
territorial  limits  of  the  state  creating  it. 
and,  when  it  undertakes  bUBtneas  beyond,  it 
does  so  only  by  comity.  The  defendant  cor- 
poration, having  been  permitted  to  do  busi- 
ness in  Missoim  under  the  sta-tutes  of  the 
latter,  was  bound  by  all  the  provisions  of 
those  statut«e,  and  coald  not,  by  the  inser- 
tion of  any  of  the  many  clauses  in  its  forms 
of  application,  etc.,  withdraw  itself  from  the 
obligatory  force  of  the  Btatut«.  The  con- 
tract of  insurance  therefore  ia  a  Missouri 
contract,  and  subject  to  the  local  law."  In 
the  case  of  Wall  v,  KquUabU  Life  Augur. 
Soc.  32  Fed.  273.  it  was  said:  "The  defend- 
ant is  a  New  York  corporation  doing  busi- 
ness in  the  state  of  Missouri.  The  insured 
was  a  citizen  and  resiident  of  MtHsouri.  and 
made  his  anplicntion  here,  which  ivas  for- 
waiiied  to  New  York.  The  application  was 
accepted,  the  policy  fully  prepared  and 
signed  in  that  stH.t«,  and  sent  to  Missouri, 
and  delivered  to  the  applicant  here.  By  the 
teiitis  of  the  policy  all  premiums  are  paya- 
ble at  the  defendant's  office  in  New  York. 
If  the  sum  insured  should  become  payable, 
the  payment  is  to  be  made  at  its  oRice  in 
New  York.  .  .  .  Under  these  facts,  I 
have  little  doubt  a«  to  the  true  answer  to  be 
made  to  this  first  question  [vis.:  'Is  tha 
contract  svied  on  governed  and  tn  tie  con- 
strued by  the  laws  of  the  state  of  New  York 
or  by  the  laws  of   the  state  of   Alissouritl 
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In  Whit^  r.  Connecticiit  Mat.  h.  Int.  Oo.  A 
DiU.  177,  Fed.  Cas.  Xo.  17,545,  it  was  held 
thit  Um  k«t  of  the  le^sia.Lure  of  the  state  of 
Hisaouri,  March  23,  iST4,  in  respect  to  poli- 
-cies  of  life  iiXBnrancc,  extendii  to  all  policies 
[of  life  inenrance]  delivered  in  this  itatti 
*lUir  tbe  aict  went  into  effect.  That  was  a 
suit  Bgainst  a  foreign  insurance  company 
fining  busineM  in  this  state.  In  Fletcher  v. 
.Vnc  Yorfi  L.  liu.  Co.  4  McCrary,  440,  la 
Fed.  536,  it  was  held  that  a  foreign  insurance 
■ooiiipanr  cannot  withdraw  itsrit  from  the 
■operation  of  the  statutes  of  a  state  in  which 
it  doea  buBinm  t^  inserUon  of  clauses  in  its 
policiea.  That  was  a  case  in  whidi  the  de- 
fendant ctnnpanj  insisted  that  by  virtue  of 
-certain  dausee  in  the  application  the  con- 
tract was  to  be  finally  and  fully  executed  in. 
Xew  York.  In  his  opinion, — «n  opinion  con- 
-curred  in  by  Cirwiit  Judge  MeCrary,— Judge 
Treat  uses  thia  language:  'The  defendant 
•corpM'alian,  baring  been  permitted  to  do 
busiuetia  in  Uissotiri  under  the  itatutea  of 
the  latter,  was  bound  by  all  the  provisions 
statutCB,  and  could  net,  by  the  in- 


-eertion  of  any  of  the  many  clauses  of 
I  of  BpplitBlion,  eLc.,   withdraw  it 
from  tlie  oUIgatory  force  of  the  etatute.  The 
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it  of  insurance  is  therefore  a  Mil 
•contract,  and  subject  to  the  local  law.' 
.  .  .  In  Tiew  of  theae  authorities,  and 
-ron^tdoring  the  reasoning  of  Judge  Treat  in 
the  opinion  above  referred  to,  I  deem  it  un- 
-neceaBary  to  discusti  this  queetion  further, 
and  simnly  bold  that  the  Missoori  statute 
<Hjntrols."  Amimed  in  the  Supreme  Court  of 
the  United  Statm.  140  V.  S.  226,  3d  L.  ed. 
497,  11  Sup.  Ct.  Rep.  822.  The  same  rule  is 
announced  in  Egaitahle  Life  Aksut.  8oc.  v. 
Wiimiag,  7  C.  C.  A.  359.  19  U.  S.  App.  ITS, 
58  Fed.  541;  Berry  v.  Knights  Templars'  d 
Matont'  lAfe  Indemnity  Co.  46  Fed,  439 ;  and 
in  Prioe  v.  Connecticut  Mut.  L.  Ins.  Co.  48 
Mo.  App.  231.  It  is  true  that  there  was  no 
■express  provision  in  the  contract  which 
formed  the  basis  of  the  Clements  suit,  supra, 
SB  there  is  in  the  case  at  bar  with  respect  to 
the  state  by  whose  lawx  the  contract  should 
be  constrtied,  or  as  to  the  place  of  contract; 
but  defendant  was  at  the  time  of  the  execu- 
tion of  the  contract  doing  businesx  in  this 
*tat«  ea)  gratia,  and  could  not.  with  respect 
to  such  business,  evade  the  statute  of  thiH 
state,  or  withdraw  itself  from  its  operation, 
Ity  the  insertion  of  clauses  In  the  policy. 
Fletcher  v.  New  York  L.  Ina.  Co.  4  McCrary, 
440.  13  Fed.  526;  Wall  y.  Equitable  Life  Aa- 
«ur.  8oc.  32  Pad.  273.  In  Price  v.  Connecti- 
-cul  Mut.  L.  Int.  Co.  48  Mo.  App.  281,  it  is 
said:  '"Where  an  insurance  company  does 
business  in  this  state,  and  issuea  its  policies 
to  residents  of  this  state,  the  validity  of 
-clauses  io  its  policies  must  be  determined  by 
the  laws  of  this  state.  The  laws  of  this  state 
-establish  a  rule  of  public  policy  which  over- 
rides the  freedom  of  contract  of  the  parties, 
and  makee  waivers  of  statutory  provisions 
ineffectual,  although  such  waivers  are  con- 
tained in  the  strtMigeat  terms  in  the  policies," 
Foreign  insurance  cmnpaniee  ivhich  do  busi- 
neaa  in  this  state  do  so  not  by  right  but  by 
:gra«e,  and  mint  in  so  doing  conform  to  its 
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law.  They  canDot  avail  themsdves  of  its 
benefits  without  bearing  ita  burdens.  More- 
over, the  state  may  prescribe  conditions  upon 
which  it  will  permit  a  foreign  insurance 
company  to  transact  business  within  its  bor- 
ders or  exclude  them  altogether,  and  in  so 
doing  violates  no  contractual  rights  of  the 
company.  Slate  v.  Stone,  118  Mo.  38S,  25 
L.  R.  A.  243,  24  S.  W.  164;  Daggs  v.  Orient 
I«s.  Vo.  13B  Mo.  382,  35  I,.  R,  A.  227,  3S  8. 
W.  85,  172  U.  S.  557,  43  L.  ed.  552.  19  Suj,. 
Ct  Rep.  281.  It  is  therefore  concluded  that 
the  contract  is  a' Missouri  contract,  and  gov- 
erned by  the  laws  of  this  state. 

Being  a  Missouri  contract,  the  statute 
then  in  force  with  respect  to  the  subject-mat- 
ter of  the  contract  entered  into  and  became 
part  thereof,  as  much  so  as  if  copied  therein. 
Slate  ex  rel.  Wolff  v.  Beming,  74  Mo.  87; 
Heed  v.  Painter,  129  Mo.  toe,  dt.  880,  31  S. 
W.  920;  Httuen*  v.  Oermania  f.  Ins.  Co.  128 
Mo.  403,  26  L.  R.  A.  107,  27  B.  W.  718; 
White  V.  Connecticut  Mut.  h.  Ins.  Go.  4  Dill. 
177,  Fed.  Cas.  No.  17,545.  The  question 
then  is,  Could  the  parties  themselves  enter 
into  a  contract  either  directly  or  indirectly 
waiving  the  provisions  of  the  statuteT  It 
was  held  in  Eguitable  Life  Aseur.  Boa.  v. 
Clements,  140  U.  S.  226,  sub  nom.  Equitable 
Life  Aseur.  Soe.  v.  Pettua,  35  L.  ed.  467,  11 
Sup.  Ot  Rep.  822,  that  sections  G9S3,  Ge80, 
supra,  established  a  rule  of  commutation  up- 
on default  in  payment  of  premiums  after  two 
premiums  had  been  paid  on  a  poliey  of  life 
insurance,  which  could  not  be  raised  or 
waived  by  express  provision  in  the  contract, 
except,  in  the  cases  specified  in  those  stat- 
utes. The  court  said:  "The  manifest  ob- 
ject of  this  statute,  as  of  many  statutes  reg- 
ulating the  form  of  policies  of  insurance  on 
lives  or  against  fires,  is  to  prevent  insurance 
companies  from  inserting  in  th«r  policies 
conditions  of  forfeiture  or  restriction,  except 
so  far  as  the  statute  permits.  The  statute  is 
not  directory  only,  or  subject  to  be  set  aside 
by  the  company  with  the  consent  of  the  as- 
sured; but  it  is  mandatory,  and  controls  ths 
nature  and  terms  of  the  contract  into  which 
the  company  may  induce  the  assured  to  en- 
ter. This  clearly  appears  from  the  unequiv- 
ocal words  of  oommand  and  of  prohibition 
above  quoted,  by  which,  in  S  5983,  'no  policy 
of  insurance'  issued  by  any  life  insurance 
company  authorized  to  oo  business  in  this 
state  'shall,  after  the  payment  of  two  full 
annual  premiums,  be  forfeited  or  become  void 
by  reason  of  the  nonpayment  of  premium 
thereon,  but  it  shall  be  subject  to  the  follow- 
ing rulea  of  commutation;'  and  in  t  6085, 
that  if  the  assured  dies  within  the  term  of 
temporary  insurance,  as  determined  in  the 
former  section,  'the  company  ^all  be  bound 
to  pay  the  amount  of  the  policy/  'anything 
in  the  policy  to  the  contrary  notwithstand- 
ii^.'  This  construction  is  put  beyond  doubt 
by  i  6986,  which,  by  specifying  four  cases 
(two  of  which  relate  to  the  form  of  the  poli- 
cy) in  which  the  three  preceding  sections 
'shall  not  be  applicable,'  necessarily  implies 
that  those  sections  shall  control  all  cases  not 
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Uie  polity  of  a  provisioii  for  ».  different  ml* 
of  commutation  from  that  pi'escribed  by  the 
statute  in  case  of  default  of  payment  of  pre- 
mium after  three  premiumB  have  been  paid, 
aa  well  aa  the  insertion  in  tbe  application  of 
a  clause  by  wbiefa  the  beneficiairy  purports  to 
'waive  and  relinquiab  alt  right  or  claim  to 
any  otber  aurrender  value  thaa  that  so  pro- 
vided, whether  required  by  the  statute  of  any 
8tat«  or  not,'  is  an  ineffectual  attempt  to 
evade  and  nullify  the  clear  words  of  the  stat- 
ute." The  recent  case  of  the  Equitable  Life 
■lasur.  jSoc.  v.  Nixon,  28  C.  C.  A.  820,  48  U, 
S.  App.  482,  81  Fed.  790,  was  a  suit  upon  a 
policy  issued  by  the  company,  a  corporation 
of  the  state  of  New  York,  and  doinir  business 
in  the  then  territory  of  Washington.  The 
assured  paid  all  premiums  that  accrued  prior 
to  Juiy  14,  1890,  according  to  the  terms  of 
tbe  policy,  but  made  default  in  the  payment 
of  the  premium  which  fell  due  on  that  day, 
in  consequence  of  which  the  corporation  in- 
sisted that  the  policy  was  rendered  void. 
The  court  observed:  "That  depends  upon 
whether  the  contract  is  to  l)e  regarded  as  a 
Washington  or  aNewYorkcontract,for  there 
is  no  statute  of  Washington  affecting  that 
pronsion  of  the  policy  which  declares  that, 
"if  any  premium  or  instalment  of  a  premi- 
um on  this  policy  shall  not  be  p«jd  when  due, 
this  policy  shall  be  void.'  In  the  state  of 
New  Voric  there  is  such  a  statute,  and  hence 
the  principal  question  in  the  case  is  whether 
the  policy  in  suit  was  a  New  York  contract, 
and  to  be  ruled  in  accordance  with  the  stat- 
ute of  that  state,  or  to  be  governed  by  the 
Srinciples  of  the  nnnmon  law,  which  are  in 
jrce  m  Washington  in  respect  to  such  con- 
tracts of  insurance.  We  think  it  clear  that 
the  policy  in  question  was  a.  New  Yorli  con- 
trajrt-  ...  It  would  seerai  to  l>e  very 
clear,  therefore,  that  the  rights  and  obliga- 
tions of  the  reepective  p^iea  are  to  be 
measured  and  controlled  by  the  laws  of  that 
state,  subject,  perha^is,  to  any  additional 
limitations  or  conditions  imposed  by  the 
statutes  of  the  state  (then  territory)  into 
which  the  defendant  corporation  went  to  so- 
licit the  business  in  question ;  for  it  may  l>e 
true  that  every  foreign  corporation  that  en- 
ters a  state  other  than  that  of  its  creation, 
and  there  transacts  business,  does  so  in  sub- 
ordination to  the  statutes  of  the  state  per- 
mitting its  entry  therein,  and  that  no  busi- 
ness transacted  by  virtue  of  the  privilege 
thus  conferred  can.  by  any  sort  of  contract, 
be  removed  from  the  operation  of  the  st&t- 
utes  of  tbe  state  permitting  the  business  to 
be  transacted.  But  in  the  present  caae,  as 
Itas  been  said,  there  is  no  Washington  stat- 
ute affecting  that  portion  of  the  policy  here 
in  question.  It  is  manifest  from  this  deci- 
sion that  if  the  statutes  of  Washin^on  had 
prohibited  the  forfeiture  of  the  policy  upon 
the  ground  of  the  nonpayment  of  premiums 
when  due,  as  do  the  statutss  of  this  state,  the 
conclusion  reached  would  have  beeh  differ- 
ent. The  rule  to  be  deduced  from  the  au- 
thorities seems  to  be  that,  when  no  statute 
intervenes  prrohibiting  it.  a  corporation  doing 
business  by  permission  in  sjiother  state  from 
that  of  its  incorporation  may  by  contract 
53  U  R.  A. 


make  the  law  of  thestateof  its  incorporatioib 

the  applica.tory  law  of  the  contract,  but  that, 
where  the  laws  of  the  state  in  which  it  does- 
busiuesB  by  license  prohibit  such  corpora- 
tions from  making  certain  kinds  of  con- 
tracts, they  can  only  act  in  accordance- 
ttiereivith.  As  the  nonforfeiture  clause  ia> 
i  3983  does  not  come  within  the  exceptions- 
specitini  in  S  50SQ,  it  would  seem  that  the- 
provision  in  the  policy  with  respect  to  its 
forfeiture  or  lapse,  after  being  in  force  three- 
full  years,  by  tJie  nonpayment  of  premiums^ 
is  void  and  of  no  effect,  and  that  such  statu- 
tory provision  cannot  be  waived. 

While  defendant  does  not  concede  that  the- 
policy  in  suit  can  upon  any  theory  l>e  held 
subject  to  the  statutes  of  this  state,  it  is  in- 
sisted that  the  facts  of  this  case  bring  the- 
policy  within  the  exception  provided  by  5- 
5986,  as  the  unconditional  commutation! 
paid-up    insurance    provided     therein     was. 

aunJ,  at  tbe  time  of  default,  to  that  provid- 
by  t  5S84  of  the  statute,  and  the  provlaioa- 
for  extended  insurance  by  the  express  tenus- 
of  the  statute  was  therefore  not  applicable. 
By  the  provisiiKis  of  !  5986,  supra,  the  three 
preceding  sections  are  made  inapplicable  in. 
caae  the  policy  shall  contain  a  provision  for 
an  unconditional  cash  surrenaer  value  at 
least  equal  to  the  net  single  premium  for  the- 
temporary  insurance  therefor  provided: 
therein,  or  for  the  unconditional  commuta- 
tion of  the  policy  to  nonforfeitable,  paid-up- 
inaurance,  for  which  the  net  value  shall  b«- 
cqual  to  that  provided  for  in  S  5984.  The- 
policy  was  a  fifteen-year  payment  life.     It 

Erovided  that,  in  the  event  of  default  after 
eing  in  force  three  full  years,  "a  paid-up- 
policy  wilt  be  issued  on  demand  made  within 
six  months  after  such  lapse,  with  surrender 
of  this  policy,  under  the  same  conditions  a*- 
this  policy  etcept  as  to  payroent  of  premi- 
ums, but  without  participation  in  profita,. 
for  an  amount  equal  to  as  many  fifteenth: 
parts  of  the  sum  shove  insured  as  there  shalF 
have  been  complete  annual  payments  paid' 
thereon  when  said  default  in  tbe  payment 
of  premiums  shall  be  made."  The  provisicin- 
with  respect  to  a  paid-up  policy  provided  by- 
;  5984  of  the  statute  is  as  follows:  That  on-' 
demand  made  within  sixty  days  of  default 
the  company  "^all  issue  its  paid-up  policy,, 
which.  ...  in  case  of  a  limited  pay- 
ment life  policy,  or  of  a  continued  payment 
endon-ment  policy  payable  at  a  certain  time^ 
.  .  .  or  at  death,  shall  be  for  aa- 
amount  bearing  such  proportion  to  tho- 
amount  of  the  original  policy  as  tbe  number 
of  complete  annual  praniums  actually  paid 
shall  bear  to  the  number  of  such  annual  pre- 
miums stipulated  to  be  paid  [also  providinpf- 
for  the  deduction  of  indebtedness,  and  the 
surrender  of  the  original  policy]."  It  is  ar- 
^ed  that  this  comparison  of  the  statute- 
with  tbe  policy  must  otn'iously  be  made  at 
the  date  of  default,  when  the  right  of  the 
insured  to  the  benefit  of  his  reserve  matures., 
and  as  at  tliis  date.  May,  1891,  Mr,  Cravena- 
had  paid  four  premiums,  he  was  entitled  to- 
precise  amount  fixed  by  S  &l'84;  that  the 
method    of    computation    is     identical,    amir 
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of  the  dafault,  on  majciiig  dtmuid  thereof, 
was  precisely  what  he  was  entitled  to  under 
tbe  statute;  that  it  it  immaterial  under  Uie 
policy  that  he  had  six  months  in  which  to 
matce  his  demand,  and  undeir  the  statute  only 
tixtj  days,  or  that  he  failed  to  make  demand 
of  the  company  for  a  paid-up  policy,  and  that 
l^e  company  waived  this  failure,  h«  the  com- 
parison must  be  made  at  the  date  of  default, 
*■  his  rights  under  the  policy  became  fixed 
■t  Uiftt  tuii&  We  ure,  however,  inclined  to  a 
different  view,  and  that  this  policy  does  not 
come  within  the  provisions  of,  and  is  not 
Itemed  or  affected  by,  }  ES84.  This  sec- 
tion, we  think,  has  reference  solely  to  paid- 
up  policies,  and  gives  the  holder  of  a  policy, 
nAo  is  entitled  to  eztended  insurance  under 
S  6983,  the  right  to  compel  the  company, 
within  a  limited  time  from  the  beginning  of 
■uch  extended  insurance,  to  convert  the  ei' 
tended  insurance  into  a  paid-up  policy  of  a 
prescribed  value,  if  he  so  desire,  but  that  this 
ri|>ht  ceases  at  the  expiration  of  sixty  days 
frtmi  the  date  that  the  unpaid  premium  be- 
comes due,  and,  if  no  demand  be  made  vith- 
in  that  time,  the  right  to  paid-up  insurance 
no  longer  exists.  No  demand  for  paid-up 
insurance  was  made  in  tiiis  case,  and  this 
■edjon  cannot  be  considered  as  controlling 
the  rights  of  the  parties  to  this  action.  Sec- 
tion 6986  exempts  from  the  control  of  SS 
69%),  S984,  and  698S  policies  of  insurs 
which  contain  a  provision  for  an  unconditi 
k1  cash  surrender  of  a  fixed  minim 
•mount,  and  policies  wfiich  contain  a  frrovi- 
aion  for  tuconditional  oommutation  to  non- 
forfeitable, paid-up  insurance  of  a  fixed  min- 
imum amount,  and  also  exempts  frcnn  the 
control  of  said  sectione  cases  wherein  the 
holder  of  the  policy  shall,  within  sixty  days 
after  default  is  made  in  the  payment  of  the 

Sremium,  smrender  the  policy  and  accept 
fom  the  company  another  form  of  policy,  or 
such  consideration  as  the  holder  of  the  policy 
may  be  entitled  to  under  it.  This  policy 
contains  no  provision  for  a  cash  surrender 
value,  nor  has  anything  been  done  by  its 
holder  to  bring  it  within  either  of  the  two 
exempted  cases. 

The  question  then  arfses.  Does  the  policy 
T^ovide  for  its  own  unoonditional  commuta- 
tion to  nonforfeitable,  paid-up  iilsiirance! 
The  policy  contains  this  provision :  "That 
If  the  preminms  are  not  paid  as  heretofore 
pTorided,  on  or  before  the  days  when  due, 
tben  this  potiey  shall  become  void,  and  all 
payments  previously  made  shall  be  forfeited 
to  the  company,  except  that  ...  if  tJiis 
policy,  after  belis^  in  force  three  full  years, 
shall  lapse  or  beMime  forfeited  for  the  non- 
payment of  any  premium,  a  paid-up  policy 
will  be  issued  on  demand,  made  within  six 
months  after  such  lapse,  with  surrender  of 
tliiH  policy,"  etc.  There  can  be  no  question 
bat  thiLt  it  WHS  a  condition  precedent  to  the 
right  of  the  holder  of  the  policy  in  question, 
oiter  it  lapsed  for  the  nonpayment  of  pre- 
miums, to  a  paid-up  policy,  that  dnnand  be 
made  therefor,  with  surrender  of  the  policy, 
within  six  months  after  the  policy  lapsed, 
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and  no  such  demand  could  be  waived  by  de- 
fendant, BO  as  to  affect  plaintiff's  right:i. 
Hantliorne  v.  Brooklyn  L.  Ina.  Go.  5  Mo.  App. 
73.  was  a  suit  in  equity  to  enforce  specilic 
performance  of  a  contraict  of  life  insurance. 
The  policy  contained  the  following  clause: 
''After  two  annual  payments,  sbould  the  par- 
ty wish  to  discontinue  (notice  to  the  com- 
pany being  given  before  the  net  premium 
becomes  due),  the  company  will  issue  a 
paid-up  policy  for  aa  many  tenths  of  the 
amount  originaiiy  assured  as  there  have 
been  annual  premiums  paid  in  cash."  The 
assured  paid  more  than  two  annual  premi- 
ums. Uu  December  28,  18T1,  another  pre- 
mium became  due,  which  he  failed  to  pay. 
In  January,  1872,  he  notified  the  company 
that  he  wanted  to  discontinue  his  policy,  audi 
demanded  a  paid-up  policy,  which  the  com- 
pany refused  to  issue,  upon  the  ground  that 
the  assured  had  failed  to  comnly  with  the 
conditions  in  the  provision  of  the  policy 
quoted.  It  was  held  Uiat  by  an  exprens 
term  of  tiie  policy  the  defendant  had  a  right 
to  notice,  before  the  then  next  premium  be- 
came due,  of  the  assured's  wish  to  discon- 
tinue, and  to  demand  a  psid-up  policy,  which 
was  a  condition  precedent  to  his  right  there- 
to, and  in  the  absence  of  suoii  notice  he  wa* 
not  entitled  to  recover.  Knapp  v.  Homen- 
palhic  Mitt.  L.  Itu.  Co.  117  U.  S.  411,  23  L. 
ed.  SaO,  6  Sup.  Ct.  Jlop.  807,  was  a  suit  upon 
a  policy  of  life  insurance  which  providpj 
"that  unless  this  policy  shall  be  surrendered, 
and  such  paid-up  policy  shall  be  applied  for. 
within  ninety  days  after  such  nonpayment 
as  aforesaid,  then  this  policy  shal!  be  void, 
and  of  no  effect;"  and  it  was  held  that  the 
surrender  of  the  policy,  and  the  application 
for  a  paid-up  policy,  within  ninety  days  aft- 
er nonpayment  of  the  premium,  were  condi- 
tions precedent  to  plaintiff's  right  to  recover. 
The  same  rule  is  announced  with  respect  to 
policies  containing  similar  provisions  in  the 
following  casea:  £heer«r  v.  Manhattan  1,. 
Inn.  Co.  16  Fed.  720;  Northtpeslern  Mut.  L. 
Ins,  Co.  T.  Barbour,  92  Ky.  427,  15  L.  R.  A. 
449,  17  B.  W.  796;  Hutbon  v.  EiUckwItoclcer 
L.  Ins.  Co.  Z8  N.  J.  Eq,  187  ;  Coffeu  v.  Uni- 
vciaal  L.  Ina.  Co.  10  Biss.  354,  7  Fed.  301. 
Prioc  V.  Connecticut  Mut.  L.  Ins.  Co.  48  Mo. 
App.  261,  wae  a  suit  upon  a.  life  insurance 
policy  containing  this  provision,  ii'a.;  "If. 
after  the  payment  of  two  or  more  annual  pre- 
miums as  above,  any  subsequent  prpmium  or 
instalment  of  premium  be  not  paid  when  due, 
said  company  do  thereupon  and  tliereflttCT. 
and  upon  the  same  consideration  hereinbrforR 
set  forth,  but  without  further  poyment  of 
premiums,  insure  said  life  for  said  term,  but 
only  in  a  sum.  to  be  ascertained  by  the  tnbic 
of  paid-up  insurance  indorsed  herein,  and 
hereby  made  a  part  of  this  contract;  such 
Fum  to  be  payable  at  the  time  and  place,  and 
in  the  manner,  and  to  the  persons  above 
named,"  In  that  case  the  ajwured  died  :ij'l- 
er  having  paid  two  full  annual  premiums  "n 
said  policy.  The  last  instalment  was  p.iiil 
March  4,  1888,  The  adminintrator  of  the 
assured  claimed  that  the  policy,  at  the  date 
of  the  payment  of  the  la«i.  instalment  of  pre- 
miums, had  acquired  a  net  value  of  S90,  to 
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be  computed  nccordiDg  to  the  terms  of  the 
polic]',  aad  tha.t  three  fourths  of  &uch  net 
ralue,  taJcen  and  applied  as  a  net  single  pre- 
mium for  temporary  insurance  for  Uie  full 
ajnount  written  in  the  policy,  entitjed  the 
insured  to  temporary  insurance  for  $2,000 
for  a  term  expiring  March  4,  1889,  and 
brought  suit  for  that  sum.  The  defendant 
company  resisted  the  recoveiy  on  the  ground 
that  t^e  value  of  the  policy,  and  Uie  amount 
irhich  the  representatives  of  the  assured 
were  entitled  to  recover  thereuoder,  must  be 
determined  by  the  terms  of  the  contract  be- 
tween the  assured  and  the  oompejiy,  and  not 
by  the  provisions  of  the  statute  of  the  stat« 
of  Missouri,  the  provisions  of  which  were  ex- 
pressly waived  by  the  partlee,  and  were  in- 
applicable under  the  exceptions  made  by  ] 
£060.  As  there  h«d  been  more  than  two  full 
annual  premiums  paid  on  the  policy,  plain- 
tiir  claimed  temporary  insurance  under  9 
5!)»3.  hut  the  court  held  that  the  clause  in 
the  policy  quoted  provided  for  the  uncondi- 
tional commutation  of  the  policy  to  nonfor- 
feitable, paJd-up  insurance,  that  the  policy 
««nie  within  tbe  second  e.xception  of  f  S986, 
and  that  plaintiif  was  entitled  to  paid-up  in- 
surance according  tji  the  terms  of  the  policy, 
And  not  to  temporary  insurance  under  the 
provisions  of  i  59S3.  It  does  not  appear 
tbat  the  policy  in  salt  in  tbat  case  required 
that  a  demand  for  a  pajd-up  policy  be  made 
on  the  company  at  any  time  before  it  would 
acjee  to  ifsue  such  a  policy,  in  which  event 
plaintiff's  policy  would  have  been  a  condi- 
tional one,  and  would  have  entitled  tbe  hold- 
er to  temporary  insurance  tor  tha  face  of  the 
policy  under  i  59S3.  But  in  the  case  at  bar 
the  policy  required  that  demand  be  made  for 
«  paid-up  policy  within  six  months  after  de- 
fault in  the  payment  of  pranium  before  the 
holder  was  entitled  to  a  paid-np  policy. 
Whether  the  holder  would  exercise  that  right 
or  not  wa9  discretionary  with  him,  aJid  not 
for  defendant  to  decide  for  him.  It  follows 
that  the  policy  in  suit  is  not  governed  by  ! 
5980. 

It  is,  however,  controlled  by  {}  S983  and 
5S)8.'>.  Hy  I  59R3.  three  fourths  of  the  net 
reserve  is  applied  on  the  policy  as  a  single 
premium,  which  contiiuies  the  full  amount 
of  the  policy  in  force,  and  then  prescribes  a 
rule  for  fining  the  term  for  which  such  tem- 
porary insurance  nhall  be  in  force.  By  { 
5985  it  is  provided  that,  if  the  death  of  the 
assured  occur  within  the  term  of  temporary 
insurance  covered  by  the  policy,  the  company 
«hal1  be  bound  to  pay  the  amount  of  the  pol- 


icy, less  the  unpaid  premiums,  witb  com- 
pound interest  thereon  at  0  pw  cent.  The 
policy  was  a  fifteen-year  endowment,  issued 
May  11,  1887,  for  $10,000.  A«e  of  the  no- 
Bured  at  that  time  was  forty-njae  ye&rs. 
Four  annual  premiums  of  $689.60  ware  paid 
on  it,  default  being  made  in  the  payment  of 
the  premium  whi<Si  fell  due  Hay  11,  ISDl. 
Its  net  value,  based  upon  American  experi- 
ence taUe  of  m<H'taIity,  with  interest  at  41 
per  cent  at  the  date  of  default  in  payment 
of  premium,  was  $1,957.21.  Under  {  5983 
of  the  Revised  Statutes,  1679,  three  fourths 
of  tlie  net  value,  or  $1,467.91,  is  applied  as 
a  single  premium  for  temporary  insurance 
at  Uie  attained  age  of  the  insured  at  tJie  time 
of  default  in  payment  of  premium.  The  in- 
sured, at  time  of  default  m  premium  in  this 
cose,  beins;  lifty- three  years  old,  and  the 
amount  to  be  applied  as  a  single  premium  for 
temporary  insurance  $1,467.91,  the  insurance 
is  in  force  for  a  perioid  of  nine  years  and 
seventy-one  days  from  date  of  lapse.  May  II, 
181)1,  and  upon  this  basis  plaintiff  is  entitled 
to  recover. 

It  is  well  settled  that  the  legislature  of 
the  state  has  the  power  to  paoa  laws  regu- 
lating; and  prescribing  rules  by  which  for- 
eign insurance  companies  may  do  business 
in  this  state,  and  to  prohibit  them  from  do- 
ing so  altogether,  if  so  inclined.  Paul  v. 
Virginia.  8  Wall.  188,  10  L.  cd.  357;  State 
V.  Stone,  118  Mo.  388,  26  L.  B.  A.  243.  24 
S.  W.  104;  Hooper  v.  California,  155  U.  S. 
648,  39  K  ed.  297,  5  Inters.  Com.  Rep.  610, 
15  Sup.  Ct.  Rep.  207;  Daggt  r.  Orient  InM. 
Co.  130  Mo.  382,  35  L.  H.  A.  227,  38  8.  W. 
85.  This  case  has  recently  been  affirmed 
by  the  Supreme  Court  of  the  Unit«d  States. 
It  logically  follows  that  in  passing  the  sec- 
tions of  the  statute  quoted  the  legislature 
did  not  exceed  the  powers  conferred  upon  it 
by  the  state  Constitution,  and  that  such  leg- 
islation is  not  in  conflict  with  any  provision 
of  the  Constitution  of  tbe  United  States, 

For  these  considerations,  tee  reverte  the 
judgment,  and  remand  the  cause,  with  di- 
rections to  the  court  below  to  enter  up  judg- 
ment for  plaintiff  in  accordance  with  the 
views  herein  expressed. 

Gantt,  Oh.  J.,  and  Bberwood,  Bra««, 
and  Robimsoit,  JJ.,  concur,  Marskall, 
J.,  absent.     T*lll»nt,  J.,  not  sitting. 

Rehearing  denied. 
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1.     A  statiMe  niaktnv  It  anlaivtBl  le  Hula 

the  state  tur  brook,  speckled,  or  lake  trout 
with  lElent  to  sell  or  trade  Bib  so  csuKbt  la 
not    uncnngtltutlonal   as     operating    to    give 
wealth)-  BportameD  more  than  their  Just  and 
equal  share  of  the  flah. 
2.     A     KMtnle     forblddloK     Amlxlum     twr 

Nnn. — As  to  equal  rights  Id  respect  to  tak- 
ing OTSter*  or  flab  from  pablie  waters,  see  note 
in  Louisville  Safety  Vault  &  T.  Co.  v.  LoulsvllH 
A  N.   B.  Co.    (Kt.)    It   L.   B.  A.  on   page  eS2 : 
£3  L.  R.  A. 

380 ;  State  v.  HIgglni  (8.  0.)  SS  L.  R,  A.  B61 ; 

Statb  t.  Dot. 
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troat  wMb  iBtent  t*  Bell  or  trad*  tbe 
Mat-  uBKht  la  a  valid  sierelie  of  tb*  leglila- 
tlTe  power  to  nuct  equal  laws  for  tbe  protec- 
tion of  the  public  rleht  of  flBberT,  and  of  tbe 
police  power  of  I  be  stale. 

(Julj  2T,  IBOO.) 

SUBMISSION  upon  an  agreed  Btatement 
o(  fact*  of  a  case  ariaing  under  an  in- 
'dictment  charging  defendanl  with  violation 
*>t  a  stAtute  against  the  capturing  of  fish 
for  sale.     Yeniiat   for  the  titate. 

The  facta  are  itated  in  the  opinion. 

Mr.  F.  M.  Baakford,  for  the  St&t«: 

Lake  WinnipiMogee  is  navigable,  and  the 
propertj  of  the  state. 

State  T.  aUtnanton,  14  S.  H.  467 ;  Thomp- 
son T.  AtiOroteoggm  Hiver  Itaprov.  Co.  54 
K.  U.  Ma. 

Judicial  notice  will  be  taken  of  the  geog- 
raphy of  the  country. 

Slate  T.  Qilmanton,  14  N.  H.  477. 

Large  natural  ponds  are  held  hy  the  state 
■n  trust  for  public  use. 

Concord  ilfg.  Co.  v.  RaberUon,  66  N.  H. 
4,  IS  L.  R.  A.  679,  25  Atl.  718. 

Hi^  must  be  regarded  as  held  in  trust 
(or  the  best  interest  of  the  public,  for  com- 
neroe  and  navigation,  and  for  all  the  legiti- 
mate and  proper  uses  to  which  they  may  be 
made  auhaiement. 

Connecticut  River  Lumber  Oo.  v.  OIoo(( 
Fell*  Co.  SB  N.  H.  387,  13  L.  R.  A.  828,  21 
AU.   1090. 

The  right  of  capture  and  appropriation  of 
fish  is  subject  to  regulation  and  control  by 
the  representatives  of  the  people,  so  that 
there  shall  continue  io  be  a  ocHnmon  property. 

State  v.  Tlt«riault,  70  Vt.  617,  43  L.  R. 
A.  290,  41  AU.  1030. 

State  I  filatures  have  an  undoubted 
right  to  pass  such  restrictive  laws. 

13  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  G72; 
State  V.  Roberts,  69  N.  H.  257.  47  Am.  Rep. 
199;  Stale  v.  Campbell,  64  N.  H.  403,  13 
Atl.  585. 

Dnderthe  lawno  person  orpropertyis  sub- 
ject to  unreasiHiBble  restraints  or  burdens. 

It  is  a  reasonable  restraint,  and  one  cal- 
culated to  preserve  tbe  public  (good)  peace 
without  infringing  on   the    rights    of    any 

Rtale  V.  White,  64  N.  H.  48,  5  Atl,  BZB. 

iletitrt.  Jewell,  Owen,  it  Veasey,  for 
defendant : 

The  ri^ht  to  catch  fish  for  food  is  a  fun- 
damental right  of  prime  importance,  so 
recognized  from  earliest  times,  and  so  re- 
garded to-day. 

Tbe  statute,  which  prohiblte  any  person 
to  engage  in  tbe  business  or  occupation  of 
fishing  on  any  Btreara  or  pond  at  any  time 
with  intent  to  sell  or  trade  fish  so  caught, 
while  at  the  same  time  permitting  everyone 
to  fish  and  destroy  trout  in  the  same  waters 
without  restriction  if  they  are  not  caught 
with  intent  to  sell  or  trade,  seems  unwar- 
ranted  and  unconstitiitionsl. 

The  nportsmsn.  with  all  his  friends,  can 
fish  snd  kill  hundreds  where  defendant  killn 
■one.  The  sportsman  does  not  fish  to  sell ; 
he  disposes  of  his  maanificent  and  enorm- 
ous catches  to  friends  gratuitously,  and 
«aes  the  public  print  to  advertise  his 
53  L.  R.  A. 


achievements.  Ee  has  violated  no  law.  He 
kills  more  trout  than  a  score  like  defend- 
ant can  kill.  He  gives  away  a  hundred  and 
is  protected  in  the  slaughter.  Defendant 
sells  five  to  procure  other  food  for  his  im- 
poverished family,  and  is  put  in  jail  to  pro- 
tect the  trout. 


J.,  delivered  the  opinion  of  tbe 

■■'The  power  to  enact"  flah  and  game  "laws 
was  exercised  previous  to  tbe  adoption  of 
the  Constitution,  sjid  it  has  been  so  long 
used,  and  so  beneficially  for  tbe  public,  that 
it  ought  not  now  to  be  called  in  question." 
Biate  V.  Roberta,  59  N.  H.  256,  257,  47  Am. 
Rep.  199.  "The  duty  of  preserving  Ibe 
flshpries  of  a  state  from  extinction,  by  pro- 
hibiting    exhaustive     methods     of     fisbmg, 

.  .  is  as  clear  as  its  power  to  secure 
to  its  citizens,  as  far  as  possible,  a  supply 
of  any  other  wholesome  food."  Lawton  v. 
Steele,  162  U.  S.  133,  139,  38  L.  ed.  385,  389, 
14  Hup.  Ct.  Rep,  499.  "From  the  earliest 
traditi<ms,  the  right  to  reduce  animals 
fera  naturot  to  poeseseion  has  been  subject 
to  the  control  of  the  law-giving  power." 
Qeer  v.  Connecticut,  161  U.  S.  519,  522,  40 
U  ed.  7B3,  794,  16  Sup.  Ct.  Rep.  600.  "The 
protection  and  preservation  of  game  has 
been  secured  by  law  in  alt  civilized  coun- 
tries, and  may  be  justified  on  many 
grounds."  Phelpe  v.  JEocey,  60  N.  T.  10. 
14,  IQ  Am.  Rep.  140;  Laicton  v.  Steele, 
IJfl  N,  Y.  226,  234,  7  L.  R.  A.  134,  23  N.  K 
878.  In  the  exercise  of  this  power,  the  leg- 
islature regulates  the  time  and   method  of 


itity.  State  ex  rel,  Corcoran  v.  Chapel, 
m  jjlinn,  130,  32  L.  R.  A.  131,  aS  N.  W.  205. 
The  authority  to  enact  these  limitations 
flows  from  the  power  to  prohibit,  and  this 
rests  upon  the  proposition  that  the  individ- 
ual has  no  vested  right  in  fish  and  wild  game 
not  reduced  to  possession.  State  v.  Roberta, 
S9   N.  H.  484,  486. 

In  the  present  instance  the  legislature  has 
enacted  that  "any  person  who  shall,  for  the 
whole  or  any  part  of  the  time.  cngEige  in 
the  business  or  occupation  of  fishing  on  any 
of  the  streams  or  ponds  of  this  state  for  the 
brook  or  speckled  trout,  or  in  the  lakes 
thereof  for  lake  trout,  with  intent  to  sell 
or  trade  fish  so  caught."  shall  be  puMshed. 
Laws  1899.  chap.  22.  The  defendant  clsims 
that  this  law  is  unconstitutional,  assigning 
as  one  reason  for  his  contention  that  the  act 
operates  to  give  the  wealthy  sport^imen 
more  then  their  just  and  equal  shsre  of  the 
Rnh.  It  is  not  apparent  in  what  way  the 
defendant  is  dented  any  right  granted  to 
others.  If  they  may  fish,  so  mny  he;  and 
the  prohibition  of  his  fishing  with  intent  to 
<tell  the  fi>h  to  them  equally  enjoins  them 
from  fishincr  with  intent  to  sell  their  fish 
to  him.  "The  ntntute  makes  no  dlscrimina- 
.  .  .  Everybody  is  prohibited." 
it  is  that  the  prohibition  affects  some 
than  others,  "Ruch  is  necessarily  the 
pffpct  of  flll  restrictive  laws,  ,  .  .  The 
eonslity  of  the  Conslitntion  is  the  equality 
of  persons,  and  not  of  places. — the  equality  _ 
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of  right,  aud  not  of  enjoyment.  A  Uw  that : 
confers  equai  rights  on  all  citizens  of  the 
Btate,  or  subj^tJt  them  to  equal  burdens, 
and  inliicts  eoual  penalties  on  every  person 
who  violates  il,  is  an  equal  law."  State  v. 
Ori/rm.  69  N.  H.  1,  2B,  30,  41  L.  R.  A.  177, 
39  Atl.  260. 

It  is  further  argued  that  the  act  ii  not 
calculated  to  promote  the  end  sought,  that ' 
it  does  not  protect  the  fliheries  of  tne  state, ' 
and  so,  not  being  an  exercise  of  the  police 
power,  ia   an   unwarranted  invasion  of  the 

trivate  rigtits  of  individuals.  This  claim 
as  no  foundation  in  fact.  The  restraint 
of  the  acts  of  those  who  make  a  business  of 
fishing  must  inevitablj  tend  to  decrease  the 
number  of  fish  caught,  and  nhether  this  was 
a  wise  means  bj  which  tb  accomplish  the 
legitimate  end  was  a  queatJon  for  the  legis- 
lature. Stale  V.  Uarshall,  64  N.  H.  549,  1 
L.  R.  A.  51,  16  Atl,  210;  State  v.  Griffin,  60 
N.  H.  I,  41  L.  R.  A.  177,  39  Atl.  260; 
Phelps  V.  Raoey,  60  N.  Y.  10;  Jmerioon 
EiT>.  Co.  \.  People,  133  III.  649,  9  L.  R,  A. 
138,  24  N.  E.  76S;  Allen  T.  Wyckoff,  4S  N. 
J.  L.  00.  2  Atl.  850.  "It  is  a  matter  of  com- 
mon knowledge  that  the  rapid  depletion  of 
game  ...  is  caused  by  its  indiscrimin- 
ate slaughter  by  'pot  hunters,'  who  kill  it 
for  the  general  market.  The  practical  ques- 
tion which  confronted  the  legislature  was 
how  to  prevent  the  undue  depletion  of  such 
game  from  this  cause.  This  could  only  be 
done  by  adopting  some  means  that  would, 
as  far  as  possible,  prevent  the  ^me  from 
beeomtng  a  subject  of  commerce  in  the  (gen- 
eral market."  Btate  ex  rel.  Corcoran  v. 
Chapel.  64  Minn.  130,  132,  32  L,  R.  A.  131, 
66  N.  W.  205. 

The  defendant  dtes  no  caae  t«  sustain  his 
position;  but  in  the  dissenting  opinions  of 
Justices  Field  and  Harlan  in  Geer  v.  Con- 
necticut, 181  U.  8.  519,  40  L.  ed.  793,  18 
Sup,  Ct,  Rep.  600.  it  was  reasoned  that  a 
restriction  upon  Ihe  sale  of  game  lawfully 
killed  was  an  unjustifiable  interference 
with  the  right  of  property  thereby  acquired 
in  the  game,  that  upon  the  killing  the  prop- 
erty became  absolute,  and  that  a  state  could 
not  enact  that  the  right  acquired  should  be 
a  qualified  one  only,  Thia  reasoning  is  aat- 
iafactorily  answered  by  that  of  the  majority 
of  the  court,  and  by  the  reasoning  of  state 
courts  in  cases  which  have  come  before 
them.  "It  beinK  conceded  that  the  state, 
under  its  general  police  power,  may  lawfully 
prohibit  tiie  killing  of   the    game   birds   In 


question,  it  may,    of    course,   control    sucb 

killing,  and  the  times  and  purposes  thereof. 
It  maylawfullr enact  that  tbeymayhe  killed 
and  sold  and  held  for  sale  only  for  domes- 
tic consumption.  The  state;,  in  the  exer- 
cise of  its  power,  instead  of  prohibiting  tbft 
killing  altogether,  permits  the  person  kill- 
ing them  to  acquire  only  a  quiUifled  right 
in  them."  State  v,  Geer,  61  Conn.  144,  152, 
13  L.  R.  A.  804,  3  Inters.  Com.  Rep.  732,  22 
Atl.  1012;  State  ea  rel  Corcoran  v.  Chapel, 
64  Minn.  130,  32  L.  R.  A.  131,  88  N.  W.  205. 
"The  legislature  has  never  conferred  on  ab- 
solute property  in  quail  upon  the  person 
who  might  kill  the  same.  The  killing  of 
quail  .  .  .  was  permitted,  not  for  sale, 
— not  to  go  upon  the  market  as  an  article  of 
commerce,^ — but  for  the  mere  use  of  the  per- 
son who  Idlled  the  birds.  The  person  kill- 
ing quail  under  this  statute  baa  but  a  quali- 
fied nroperty  in  the  birds  after  they  are- 
killed.  He  may  consume  them.  If  a  tres- 
passer should  take  them  from  him,  he  might 
maintain  an  appropriate  action  to  regain 
the  possession.  But  the  law  which  author- 
ized hira  to  kill  the  quail  has  withheld  th» 
right  to  sell,  or  the  right  to  ship  for  the 
purpose  of  sale,  and  when  such  i^rson  un- 
dertakes to  ship  for  sale  he  is  undertaking 
to  assert  a  right  not  conferred  by  law.  The 
act.  therefore,  does  not  destroj^  a  right  of 
property,  because  no  such  right  exists." 
American  Exp.  Co.  v.  People,  133  111.  649. 
B  L.  R.  A.  138,  24  N,  E.  768.  "The  qiieetioa 
of  individual  enjo^ent  is  one  of  public  pol- 
icy, and  not  of  private  right."  Geer  v.  Con- 
necticut, 161  U.  S.  619,  40  L.  ed,  793,  16  Sup. 
Ct.  Rep,  600.  "The  cases  cited  abundantly 
establish  the  doctrine  that  it  is  competent 
for  the  legislature,  for  tbepurpoeeof  protect- 
ing game  or  fish,  to  absolutely  prohibit  the 
B&le  of  fish  or  game  caught  within  the  lim- 
its of  the  state  during  a  closed  seasnn,  or 
during  the  entire  year."  People  v.  O'fieil, 
110  Mich.  324.  33  L.  R.  A.  606,  88  N.  W.  227. 
The  statute  in  question  is  a  valid  exerciw 
of  the  legislative  power  to  enact  equal  lawx 
for  the  protection  of  the  public  right  of 
fishery.  It  imposes  upon  all  persons  alike 
"restrictions  and  limitations  upon  the  time 
and  manner  of  taking  fish."  Stale  v. 
Roberts,  69  N.  H.  256,  47  Am.  Rep.  ISO. 

In  accordance  with  the  aUpulatioa  in  the 
case,  the  order  must  be: 

Verdict  directed  for  th«  Btate. 

All  concur. 
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W.  8.  FLEMING  et  al 

Maggie  S.  BORDEN.  Jppt. 

(126  N.  C.  4H0.  127  N,  C.  214,) 

le  receipt  by  the  creditor's  ■ 


3.     Tlist  tnterei 


tT    atlpiilated    far    ■■    ma 

itween  flebtor  and  creditor  for 
debt  Is  snfllelent  to  make  tbe 
binding  so  as  tn  dlacharge  tbe  surety, 
Itald  tor  tKe  czteniiloii 
for  iHiyment  of  a  deb 


.  Street  of  pai/ment  of  vaurti. 


I,  Btfeet  of  pa);metit  of  uiury. 
II.  Effect  of  contraet  to  pair  utn 
III.  fiHmmary. 
nS  I.,  R.  A. 


jot  tlmp.  made  by  the  principal  debtor  and  t 


Fleuins  t.  BoBDm. 


will  not  deatroT  the  contMct  for 
tmslon,  M  u  to  piereot  a  releaai 
(urciT's  lltbltlt;. 

3t.  I'liKt  *  iromiiB  wbo  mortKilsed  IWT 
property  for  lier  liii«1iABd*«  d«bt  l> 
dciid,  and  no  adnilnlitnitor  baa  been  ap- 
pointed (or  tier  property  aud  uo  gaardlan  (or 
ber  ctalldtcD,  ao  tliat  tbere  la  do  one  to  pay 
the  debt  at  the  time  at  a  contract  for  Ha  «z- 
tcaeloD.  will  not  prevent  tbe  ertenalon  from 
DperatlDg  aa  a  diacliarge  of  tbs  niartgasg. 

■4.  Tbe  ralfl  that  irtaea  tbe  traatee  !■ 
barred  b^  tb«  alatate  of  Ifatltatlaaa 
tbe  ceitul  qw>  ttvit  la  alaa  barred  bus  no 
application  to  a  case  where  the  deed  creat- 
ine tbe  truit  antborlzei  tbe  oettut  que  trtui 
to  coDTe;  the  property,  and  direct!  the  i 
to  ]oln  In  tbe  deed,  under  which  authorlt;  the 
propertj  la  mortsaKed  bj  an  Inatruinent  la 
s-hlch  tbe  traatee  convera  In  fee  almpls.  after 
which  he  dlea,  ainca  be  baa  no  Interest  to 
descend  to  bli  halra  agalnat  whleb  the  atat- 

tbough  the  conal deration  for  inch  eitenaion  la 
the  pajmeat  of  uaurr.  Tbia  la  In  accord  wltb 
the  weight  of  authorltf. 

Tbere  bas  been  aome  conflict  In  tbe  different 
alatea.  and  eren  in  decialona  of  the  courts  In  the 
•ame  state,  on  tbia  queatlon.  In  MlMourl,  New 
Yurk.  and  North  Carolina  the  contrary  bus  been 
beld.  bnt  lucb  declslana  bare  been  overruled. 

In  !he  following  caaea  It  la  beld  that  a  aaret; 
li  ipI eased  by  an  eilenalon  of  time  granted  to 
<br  debtor  bj  tbe  prtndpaJ,  althongh  the  con- 
'tldonttlon  (or  inch  extension  la  tbe  payment  uf 
usury  Vary  t.  Norton.  6  Fed.  808;  Coi  t. 
Uiiblle  ft  O.  B.  Co.  44  Ala.  dll :  Nlblack  v.  Cham- 
Ktsis.  10  8.  D.  1C5,  72  N.  W.  402  ;  Camp  T. 
Howell.  37  Ga,  812:  Bcott  t.  Ssffold.  3T  Qa. 
3.->4 ;  Knight  t.  Hawklua,  BS  Qa.  709,  20  8.  R. 
■2i:ii:  Kennedy  v.  Elrana,  SI  III.  208;  Dantorth 
-V.  Sempic,  73  III.  ITO  :  Myers  T.  nrat  Nat  Bank. 
'8  III.  2ST:  Herbert  T.  Dumont.  3  Ind.  346; 
Lnnmon  T.  Whitman,  TB  Ind.  818,  B9  Am.  Bep. 
1:^0:  Kennlngbam  r.  Bedford,  1  B.  Hon.  325; 
Duncan  v.  Beed,  8  B.  Mon.  882;  BtUIwell  T. 
Aaron.  60  Mo.  S3S,  S3  Am.  Bep.  SIT  ;  Wild  r. 
tlotre.  74  Ho.  GSl :  BllUngton  T.  Wagoner,  38 
K.  Y.  31  :  Lafarge  t.  Uerler,  9  N.  I.  241:  Draper 
T.  Trescott,  29  Barb.  401;  Natlooal  Bank  T. 
Place,  15  EInn.  BIM :  Fronde  T.  Bishop,  23  App. 
DIv.  514,  40  N.  T.  Sapp.  9BD ;  Scott  T.  Harris, 
7«  N,  C.  200;  White  T.  Whitney,  01  Ind.  124: 
HolUngaworth  t.  Tomlluson,  108  ti.  C.  24D, 
12  a.  B.  989  :  Grafton  Bank  T.  Woodward.  B  N. 
U.  »a.  20  Am.  Dec.  Bes ;  Blaser  T.  Bundy,  IS 
Ohio  St.  S7;  Oiborn  T.  Low.  40  Ohio  Bt.  34T ; 
<'-njaoa'a  Appeal,  108  Fa.  081 :  Stone's  Blver 
Nil.  Bank  y.  Walter.  104  Tenn.  II,  SO  B.  W. 
31)1 :  Mann  t.  Brown.  71  Tex.  241,  9  S.  W.  Ill ; 
Auitin  T,  Uorwln,  21  Vt.  88:  Turrlll  ».  Boyn- 
ton.  23  rt.  142 ;  Armlatead  T.  Ward,  2  Fatton 
.*  H.  (Va.)  S04;  Glenn  t.  Morgan.  23  W.  Va. 
4flT ;  ilniQllton  T.  J'routy,  EO  WlB.  092,  36  Am. 
Rep.  86«,  7  N.  W.  6B9;  Blley  T.  Gregg,  18  Wla. 
■668. 

And  the  aame  was  said  to  be  tbe  role  In  the 
(nliowlng  caaea:  Mootagoe  r.  Mitchell,  ZS  111. 
4KI:  WIttmer  t.  Elllaon,  72  111.  801;  Abet  t. 
Alexander.  40  Ind.  B20,  IB  Am.  Bep.  2T0:  Forbes 
V.  Shrnpard,  W  N.  C.  Ill,  8  S.  B.  817 :  Parsons 
».  Harrold.  4fl  W.  Va.  122,  82  8.  H.  1002. 

Tbe  receipt  o(  Interest  In  advance,  althongh 
at  a  usurious  rate,  will  support  a  contract  to 
torhear :  and.  If  made  wlthont  tbe  knowledge 
or  n-isent  of  tbe  aorety  to  the  obllgatloa,  will 
exonerate  blm  from  llnblllty,  Holllngswortb  v. 
T.,mllnsoD.  108  N.  C.  240,  12  8.  B.  989;  Btlll- 
wll  -V.  Aaron,  69  Mo.  039,  83  Am.  Bep.  BIT; 
Mhlack  V.  Chacnpeny,  10  B.  D.  16B,  72  N.  W. 
402.  Id  the  last  MM  It  waa  said:  "Tbe  an- 
■S3  L.R.  A. 


id's  debt  occupies  tbe  position  of  a  surety. 

1  Is  discharged  from  liability  by  an  sgree. 

Dt  for  extension  of  payment,  made  without 
knowledge  or  coosent,  notwlthstsndlag  the 
contract  of  forbearance  was  based  upon  a 
DsariouB  consideration, 
fl.  A.  purchaser  of  laad  at  a  mort- 
■:aK*e*B  sale  aoaulres  no  title,  legal  or 
equitable,  where  the  mortgage  was  given  by  a 
wife  to  secure  ber  husliand's  debt,  and  the 
Hen  on  the  land  has  been  discharged  by  an 
agreement  [or  an  extension  ot  time,  made 
without  ber  knowledge  or  consent. 
T.  Infant  eblldrea  of  a  womaa  irlio  bas 
mortaaited  ber  propertr  as  ■ecarily 
tur  ber  baabaad's  debt  are  not  estopped 
from  asserting  their  title  In  case  tbe  property 
Is  sold  after  bar  obligation  Is  discharged  and 
she  hu  died,  aa  against  a  purchaser  In  good 

Iborltles  sre  conflicting,  but  we  think  the  bet- 
ter rule  Is  that,  where  tbe  usurious  Interest  has 
been  paid,  as  In  this  case.  It  constitutes  a  aiif- 
hcient  consideration  for  tbe  aitenslon." 

So,  "where  a  bond  creditor,  by  agreemmt 
wltb  hU  debtor,  takea  Interest  on  his  debt  by 
anticipation,  that  will.  In  effect,  be  giving  time 
to  the  debtor,  and  will  discharge  the  surety." 
Scott  V.  Balford.  ST  Ga.  884. 

In  Abet  v.  Alexander,  40  Ind.  B29,  IS  Am.  Rep. 
270,  it  was  Slid :  "This  court  bsa  repestedly 
decided  that  tbe  payment  of  aanrlous  Interest 
In  advance  constituted  a  sulDcIent  consideration 
to  support  an  acreement  to  extend  the  time  of 
payment  ot  the  principal.  HarberC  v,  Dumont, 
3  Ind.  348 :  Bedman  v.  Deputy,  26  Ind,  338 ; 
Calvin  V.  WIggam,  27  Ind.  489 ;  Cross  v.  Wood, 
30  Ind.  378.  The  mllnc  In  tbe  above  cases  was 
based  upon  two  grounds  :  (1)  That  tbe  payment 
Inclnded  legs!  Interest:  (2)  that,  although  the 
UBurlouB  Interest  might  be  recovered  back  In  an 
Independent  action,  or  might  be  recooped  In  an 
action  upon  the  note,  the  use  of  the  usurious  In- 
terest constituted  a  auBlclent  consideration  for 
the  agreeuieDt  to  extend  the  time  ol  payment  of 
tbe  prlnrlpal  ot  the  note." 

And  a  surety  on  a  note  will  be  discharged  by 
an  extension  of  time  where  the  consideration 
tor  tbe  extcDsloB  Is  the  [layment  In  advance  ot 
usurious  Interest  after  the  maturity  of  tbe  note 
without  tbe  consent  of  the  surety.  Knight  v. 
Hawkins,  93  Ga.  T09,  20  8.  B.  266. 

And  the  payment  of  usury  In  advance  tor  so 
extension  of  time  will  dlschai^e  a  surety  not 
consenting.  Duncan  v.  Reed,  8  B.  Mod.  382. 
In  this  case  It  was  said  that  If  tbe  contract  was 
to  pay  usury  thereafter.  It  la  no  dlacbarge  ot 
the  surety. 

The  payment  of  Interest  by  the  maker  on  an 
overdue  note  from  tbe  date  of  maturity  to  a  date 
in  the  future  Is  a  valid  consideration  for  an 
agreement  to  extend  the  payment  to  anch  date, 
and  will  dlacbarge  a  surety  If  made  without 
his  knowledge.  Grayson's  Appeal,  108  Pa.  081. 
In  this  case  It  was  held  that  It  was  not  material 
whether  auch  Interest  was  naurious,  aa  the  ei- 
C!ia  could  be  applied  to  the  principal,  and  (he 
lawful  intereat  paid  In  advance  waa  a  good  con- 
sideration for  an  extension. 

In  Qravson-s  Appeal.  108  Pa.  081.  supra,  the 
case  of  Hartman  v.  Danner,  74  Pa.  36,  waa  dis- 
tinguished, ns  there  the  consideration  was  tbe 
payment  of  usury  only,  not  interest,  after  the 
maturity  of  the  obligation  In  advanre  for  furtb. 
er  time:  and  as  tbe  law  at  once  applied  tbe 

valid  conalderatlon  for  tbe  contract,  Bai  In 
this  case  time  was  given  In  consideration  of  tbe 


NoKTH  Caxouhi  Sqpkrmb  Coubt. 


Hat, 


faith  of  tlw  title  Kctired  at  tbo  inortEBSee'i 
nlc,  vlivre  thty  h&d  no  knowledge  of  the  facta 
■o  aa  t»  make  tbrm  gallty  of  fraud  In  permit- 
tinx  the  mortgage  to  remain  uncanceled. 
n.  A  nutloB  for  •  new  trial  (or  nvirlr 
dlaeoiered  CTlileno*  cannot  be  conaEdered 
on  a  petition  to  rehear  on  app«U,  eren  if  due 
dlllgeac*  tau  been  ihawn. 

(Uar  I,  I»00.> 

APPEAL  Inr  defendant  from  a  Judgmmt 
of  the  Superior  Court  for  Beaufort 
Count;  in  favor  of  plaintiffs  in  «n  action 
brought  to  recovBT  poBseaaion  of  certain  real 
e«tate.     Affirmed. 

The  facte  are  stated  in  the  opinion, 
Mr.  A,  O.  GMylord,  for  appellant: 
Kven  if  tlie  agreouient  to  extend  the  time 
of  payment  of  the  note  wae  made,  it  was 
IS  and  void,  ajid  therefore  not  auch  a 


Innding  contraet  aa   would   diaeharge  tli» 

first  Nai.  Bank  v.  Ltneberyer,  83  N.  C_ 
454,  3S  Am.  Sep.  5H2;  Ward  v.  Bugg,  113  N. 
C.  48B,  24  L.  H.  A.  280,  18  S.  E.  717. 

Tile  950  charged  waa  not  for  interest  to  be- 
come due,  but  waa  a  pajmoit  for  time  that 
had  expired,  and  when  paid  waa  not  in  asceas- 
of  the  amount  actually  due. 

7  Wait,  Act.  A  Def.  p.  421. 

Sticiinej-'B  lett«r  to  Brown  directed  him  to 
pay  the  950  to  J.  L,  Fowle,  and  to  notify 
him.  Notice,  in  this  case,  was  neeesaaiy  ti> 
make  thi&  transaction  a  payment. 

Strayhoru  v.  Webb,  47  N.  C,  (2  Jones,  L.) 
I9S,  64  Am.  Dec.  6B0;  Carrotoag  r.  Cor,  44- 
N.  C.   (Uuabee,  h.)    173. 

When  the  alleged  agreement  to  extend  waa 
made,  Maria  Brown,  the  alleged  surety,  was 
dead,  and  could  not  be  affected  or  injured 


Interest  paid  In  adrance  coiarlag  the  period  of 
eitenalon. 

And  where  a  bank  Indoraed  on  the  back  of  a 
not*  at  matiirltj  "lot,  pd.  and  time  eitended" 
to  Jill;  2S.  1896,  and  tbia  waa  done  b;  charging 
np  to  the  debtor's  account  usurious  Interest,  the 
soretj  waa  released.  Stone's  Hirer  Nat.  Bank 
T.  Walter,  104  Tenn.  11.  66  8.  W.  801.  In  this 
case  tbe  court  aald  that  If  the  note  hud  em- 
braced 8  per  cent  without  disclosing  usury  on 
tbe  face  the  maker  could  only  avoid  the  same 
to  tbe  extent  of  Dsnry.  and  tbe  legal  Interest 
was  a  valid  consideration  for  the  eiteoilon. 
That  under  Bhaiwoa'a  Code  (Tenn.)  t  8499, 
1(  usury  does  not  appear  on  the  face  of  a  note 
It  Is  vold>ib]e  only  to  tbe  extent  of  usury. 

And  a  surety  Is  discharged  by  an  agreement 
between  tbe  holder  of  a  note  and  the  payee  to 
extend  the  time  of  payment  In  consideration  of 
tbe  eieCTJtlon  of  a  note  (or  usury  which  waa 
subsequently  paid  In  part.  Camp  v.  Bowel],  37 
Oa.  312. 

In  Moutagne  t.  Ultchell.  2S  III.  481,  where 
tbe  bolder  of  a  note  accepted  3  per  cent  a  month 
In  caah,  paid  by  the  principal  for  extending  the 
time  of  payment,  it  waa  held  that  the  surety 
on  such  note  was  dlscbareed.  In  this  case  the 
court  doea  not  dlscnss  tbe  question  of  usory. 
but  sluiply  that  the  surety  wa*  released  on  the 
f  round  of  an  extension. 

And  a  surety  is  released  where  the  time  of 
payment  of  a  note  Is  extended  by  tbe  bolder 
to  the  principal  debtor  without  the  assent  of 
the  surety.  In  consideration  of  the  payment  of 
usurious  Interest.  Kennedy  v.  Evans.  31  111. 
2^8.  In  thla  ease  the  court  does  not  discuss 
the  question  of  usury,  but  plsces  the  decision 
on  the  ground  tbst  further  time  for  payment 
was  given  to  the  principal  until  the  prlnclpsl 
became  Insolvent. 

A  contract  to  extend  tbe  time  of  payment  of 
a  note  relessea  a  snrety  not  consenting.  If 
money  la  paid  for  such  extension,  whether  it  Is 
usury  or  not.      Danfortb  v.  Sempte,  T3  111.  ITO. 

Under  Indiana  Acts  181 B.  p.   12.  permitting 


the  bolder  o(  a 


n  Int 


t  that  1 


uaurloua  the  payment  of  usury  In  consideration 
of  an  extension  of  time  will  be  s  valid  consider- 
ation, and  will  dlscbargt  a  surety  not  consenting 
to  such  extension.  Uarbert  t.  Dumont,  8  lod. 
348. 

And.  the  payment  of  nsorlons  Interest  for  a 
time  already  elapsed,  on  a  note  or  other  obliga- 
tion to  pay  money,  constitutes  a  good  considera- 
tion for  an  agreement  to  extend  the  time  of 
payment,  though  under  tbe  law  the  debtor,  or 
his  BUtetlcB.  If  they  choose,  may  recoup  the 
o  paid.     I«mmon  v.  Whitman,  73  Ind. 


318.  3 

S3  L.  B.  A. 


Under  Ind.  law  Uarcb  T,  1831  (2  Oavin  A  H. 
8SB),  providing  that  It  a  greater  rate  of  Interest 
than  Is  heretofore  allowed  shall  tie  contracted 
for  or  received  or  reserved  the  contract  shall 
not,  therefore,  be  void,  and  the  plaintiff  shall 
only  recover  his  principal  with  B  per  cent  In- 
tereat,  a  contract  of  forbearance  la  not  void  tor 
usury.  An  agreement,  upon  a  sufficient  consid- 
eration to  give  further  time  to  the  principal, 
wllhout  the  consent  of  the  surety,  discharge* 
tha  surety.  Calvin  v,  Wlggam,  S7  Ind.  489. 
In  this  case  a  quantity  of  tobacco  waa  given  a» 
a  paymsiit  In  advance  for  an  extension  of  time. 

In  Austin  v.  Dorwln,  21  Tt.  SS,  It  was  heliS 
that  If  tbe  payment  had  been  made  eipreaaly 
to  apply  on  tha  note  It  would  aeem  that  ther» 
would  have  been  a  auCBclent  consideration  for 
tbo  contract  of  delay,  aa  the  payment  waa  msd» 
before  the  note  became  due,  snd  tbe  payment 
brtore  that  day  being  a  twnefft  to  the  ci«dltor 
Is  s  good  consideration  tor  tbe  promlsa. 

In  Forbes  v.  Sbeppard,  98  N.  C-  111,  S  B.  E. 
817,  the  court  aald.  In  regard  to  an  eitenalon 
granted  on  a  sufficient  consideration :  "The 
exoneration  of  tte  surety  Is  tbe  same  when  the- 
contract  of  fortwaranca  la  usorloua  In  terms,  and 
espvdalty  when  the  consideration  has  tiaea 
paid."  In  thla  caae  money  was  paid  for  an  ex- 
tension of  time. 

In  the  following  cases,  holding  that  a  suretr 
waa  released  by  an  extension  of  time  granted  to 
the  debtor  In  consideration  of  tbe  payment  er 
uanry.  It  was  further  held  tbst  tbe  creditor 
could  not  avoid  the  effect  of  the  extension  by 
claiming  that  the  agreement  to  extend  was  volA 
for  usury,  and  that  sach  contracta  could  only 
be  avoided  by  the  debtor  or  those  in  privity  with, 
him.  Riley  v.  iJregg.  18  Wis.  807 ;  Hamilton 
V.  Pronty.  60  Wis.  602,  38  Am,  Rep.  88S.  7  N. 
W.  6nS:  I'arrlll  v.  Boynton,  23  Vt.  142:  Annl- 
stead  V.  Ward,  2  Patton  A  H.  (To.)  604  ;  Graf- 
ton Bank  V.  Woodward.  6  fl,  H.  SB,  20  Am.  Dec. 
588 ;  Draper  v.  Trescott,  ZS  Barb.  401 ;  FYondfr 
V,  Bishop.  1!6  App,  DIv.  614,  4S  N,  S.  Bupp.  9S5 : 
Scott  V.  Harris,  T8  N.  C.  20B  ;  Bllllngton  v. 
Wagoner.  33  N,  Y,  31 ;  LaFaige  v.  Herter,  4 
Barb.  340,  Afflroicd  In  9  N.  Y.  241;  National 
Bank  V.  Place,  IB  Hun.  B8* :  Vary  t.  Norton,  9 
Fed.  808. 

Tbe  payment  of  usurious  Interest  Is  a  valid 
consideration  for  an  extension  of  time  upon  a 
promissory  note,  snd  being  s  valid  agreement, 
made  without  the  consent  of  the  surety,  wllf 
operate  as  a  discbarge.  Mann  v.  Brown,  Tl 
Tex.  241.  a  B.  W.  111.  In  this  case  it  was  aald- 
that  under  Tex.  Rev.  Stat,  art,  2S70,  providing 
that  all  written  contracts  which  violate  ths- 
precedlng  article  by  stipulating  for  a  greater 
rate    of    Interest,    than    12    per   c«Dt    shall    b* 


Flbminq  t.  Bobdbh. 


a., 


rg«L 


>n,  uid   would  not  be  dis- 


rwtt  Kml.  Bonk  v.  Lineberger,  83  N.  C. 
464,  'iS  Am.  Rep.  682;  Cartor  t.  Dunoon,  B4 
N.  C.  670;  BtaUmgi  v.  Lan«,  es  N.  C.  814. 

If  the  trnatee  is  barred,  ti)e  eettvi  qu« 
tru»t  IB  barred  al»o. 

Clayton  y.  Koae,  S7  N.  C.  106;  Harndoa  r. 

Fratt,  69  N.  C.  (6  Jones,  Eq.)  327;  Olagttm 

V.  Cagle,  97  N.  C.  ;I00,  1  S.  £.  623;  Etnir  v. 

JUmm,  108  N.  C.  098,  13  S.  K.  174. 

Om  petition  for  Tehearin^. 

The  oaee  cited  in  the  opinion  in  support 
of  tbe  releaae  of  the  mortgage  t^  an  aTree- 
ateat  to  extend  tlie  time  of  payment  without 
die  eonaent  of  tbe  tiurety  are  all  either  up- 
on not«H  or  boniU. 

The  c&sem  in  which  the  principle  haa  been 
-   '-'---ge  of  the  land     '   " 
mortgaged  to  e 


the  faiubantl's  debt  are  where  it  was  asaerted 
in  an  action  to  forcvloM,  or  other  equitabl* 
action  before  a  sale,  or  where,  as  in  jUinlon 
1.  Oreenleaf,  113  N.  C.  6,  18  8.  K  M,  the  pur- 
chaser was  the  assignee  at  the  indebtedDeaa, 
and  a  part}'  to  the  agreement  to  extend  tbo 
time  of  payment. 

Upon  default  of  payment  the  only  interest 
left  in  tlie  mortgagor  athh  aa  equitable  im- 
prest, and  the  exercise  of  the  legal  po«er  of 
sale,  now  become  abeoluto,  could  only  be  ar- 
rested by  the  injunctive  power  of  a  court  <rf 
equity. 

If  it  is  iwugbt  to  work  a  discharge  ol  tb* 
mortgage  by  something  entirely  outside  of 
the  instrument,  such  discharging  matter 
must  be  asserted  before  a  sale  binder  the 
power;  otberwifae  an  innocent  purchaser 
should  get  an  unassailable  title. 

2  Jones,  Uortg.  3d  ed.  S  1S06. 


void  and  of  DO  effect  for  the  whole  rate 
iBtenat,    but    the    principal    snm    of    mone; 
or  the  Tolne  et  the  contract  maf  be  recovered, 
■acfa  eautracts  are  void  0DI7  as  te  Interest  and 
•t  the  InaCauee  ol  the  defendant 

And  If  the  creditor  agrees  to  extend  tbe  tlma 
of  perment  tor  a  Dsarlons  consideration  pild 
wlthont  tbe  consent  of  the  surety,  he  Is  pre- 
ddded  darlDK  Ibe  extended  time  from  malntsln- 
Idk  an  actloD  amliut  the  principal  for  be  will 
not  be  permitted  to  take  adrantage  of  bl«  own 
Ttfdatlon  of  tbe  statute  In  svoldanee  of  his 
osreeroent,  and  thus  prevent  the  sureties  from 
establlahlng  their  defense.  Froude  t.  Bishop, 
95  App.  DIT.  D14,  49  N.  X.  8upp.  OSS.  The 
C«Drt  said  that  It  wag  held  In  Draper  t.  Tre»- 
eott.  20  Barb.  401,  that  the  plaintiff  cannot 
BTall  himself  of  the  usury  as  rendering  tbe 
S|ii  sliiiiiit  Inralld  when  the  consideration  was 
proved  by  the  surety,  and  that  In  the  case  of 
BlUlngton  v.  Wagoner,  8S  N.  T.  SI,  the  umrlons 
eoaalderatlon  moat  necessarily  hare  been  dls- 
doaed  by  tbe  defendant's  proof.  The  eoart 
ftirther  laid  that  the  case  of  Denick  r.  Hubbard, 
XI  Hon.  ?lli0.  was  Inconsistent  witb  tbe  Bllllng- 
tOD  Casr.  and  most  be  oTerrnled. 

In  Armlstead  t.  Ward,  2  Patton  k  B.  (Ta.) 
B04,  tbe  court  said  that  the  usurer  could  not 
take  adTBDtige  of  his  own  wrong ;  otherwise  It 
would  be  a  ptemlnm  tor  eitortlon,  since  a  bona 
tide  creditor  by  an  eitenalon  for  legal  Interests 
woald  release  bis  sureties,  wblle  tbe  usurer,  by 
Bgreelng  for  lllegat  Interest,  wonld  escape  those 
consequences,  and  retain  both  the  usurious 
premliimii  snd  also  tbe  liabilities  of  bla  suretlea. 

In  Farwell  T.  Meyer.  35  111.  41.  where  usury 
wss  paid  on  a  note  for  eitenslons,  and  a  Judg- 
UMnt  was  taken  on  a  warrant  of  attorney  at- 
tached to  the  Dote,  an  action  was  brought  by  tbe 
sureties  to  enjoin  the  Judgment  oo  tbe  ground 
that  they  were  released  by  soch  citenalDas  made 
wlthont  their  knowledge,  Tbe  Injunction  was 
denied  en  the  ground  that  It  was  not  proTed 
that  tbe  agent  collecting  the  usury  was  author- 
ised by  the  owner  of  the  note  to  make  such 
agreement.  But  tbe  aurellea  were  entitled  to 
credits  on  the  Judgment  to  the  extent  of  the 
UBory  m>  paid.  Tbe  court  said  :  "But  It  Is  evi- 
dent that  the  owner  ot  the  note,  whoever  he  was, 
received  tbe  aoma  of  money  paid  by  Zlmoierman 
for  forbearance,  and  tbey  ought  to  t>e  applied 
In  part  payment  of  the  debt."  It  would  aeem 
that  tbe  authority  to  collect  nsury  would  also 
taielnde  the  pnwer  to  mske  tbe  contract  that  se- 
cured (he  usury.  In  tbe  csae  ot  Fleming  t. 
BoEDKN  tbe  agent  received  tba  money  under  an 
•greemcDt  ot  the  creditor  with  tbe  debtor,  which 
was  held  to  be  tbe  sams  as  if  the  creditor  had 
received  It  binaself. 
•SLR.  A. 


In  Wlttmer  v.  BlUaoa,  72  III.  SOI,  tt  waa 
aald :  "Our  statute,  unlike  that  of  New  YoA, 
does  not  render  every  contract  tainted  with 
aiury  wholly  void.  An  eiecutory  contract  to 
pay  usurious  Interest  could  not  be  enforced 
against  tbe  debtor,  and  would  not.  therefore, 
coDBtltate  a  legal  conalderatlon.  On  ttiat  ground 
was  placed  the  decision  In  Galbrslth  v.  Fuller- 
ton,  ea  III.  12fl.  To  the  same  elfect  Is  Tudor 
V.  Goodloe.  1  B.  Mon.  822.  But  In  tbe  case  at 
bar  tbe  consideration  was  paid.  Hie  leader 
who  received  It  cannot  set  up  the  usury,  and 
allege  Invalidity  of  bis  sgreement.  Kennlnf- 
hom  V.  Bedford,  1  B.  Mon.  82fi.  Tbe  reasoning 
and  decision  In  that  case  apply  with  particular 
force  to  this  case,  arising  under  s  statute  wblclk 
does  not  render  uaurlous  contracts  wholly  void. 
But  we  are  of  opinion  tbe  remedy  of  sppellee. 
the  surety,  must  be  songbt  Id  court  of  equity." 

But  In  the  fallowing  caeea  It  was  held  tbst 
the  surety  was  not  relrased  by  an  extension  of 
time,  where  tbe  consideration  for  such  exten- 
sion wss  the  payment  of  usury  :  McKamy  v. 
McNabb.  97  Tenn.  iSS,  S6  8.  W.  1091  (contract 
for  extension  void)  ;  Wilson  v.  Longford,  ft 
Uumph.  320  (contract  lor  extension  void). 

And  where  Ibe  usury  was  paid  at  tbe  expira- 
tion of  the  extended  time.  Oreen  v.  Lake.  2 
Mackey,  162. 

And  where  tbe  usurious  contract  for  the  ex- 
tension was  the  original  contract.  Hunt  v.  Pot- 
t[ewslt,'28  Iowa,  *21 ;  Jonea  v.  Brown,  II  Ohio 
Bt.  001. 

And  where  It  was  beld  that  tbe  payment  of 
usury  was  a  payment  of  the  principal  to  mat 
extent.  Polklnghorne  v.  Kcndrlcta.  61  Miss. 
368:  Nightingale  v.  Meglnnls.  34  N.  J.  I.  461 
(statute  deducted  the  usury  paid  from  princi- 
pal) ;  Dartman  v.  Danner.  T4  Pa.  38  (contract 
void)  :  Calvert  v.  Good,  QE  Pa.  85  (conlract 
void) . 

Tbe  following  overruled  caiee  also  beld  tbBt 
the  payment  of  usury  for  an  extension  would  not 
release  the  surety  :  Marks  v.  Bank  of  Missouri, 
8  SIo.  316:  Farmers'  A  T.  Bank  v.  Harrison. 
ST  Mo.  HOS;  and  Wiley  v.  HIgbt.  S9  Mo.  130 
(these  three  cases  were  overruled  In  Wild  v. 
Howe.  74  Mo.  SRI,  and  StIIIwell  v.  Aaron.  69  Mo. 
539.  36  Am.  Rep.  GIT)  :  Denick  v.  Hnbbard,  2T 
Hun.  34T,  and  Vilas  v.  Jooea,  1  N.  Y.  236  (both 
overruled  In  I^  Farge  v.  Herter,  9  N.  Y.  241 ; 
Bllllngton  V.  Wagmier.  33  N.  Y.  31 :  Proude  v. 
Blahop.  26  App.  IMv.  SI4.  49  N.  Y.  Supp.  SE5)'; 
First  Nat.  Bank  v.  LIneberger,  83  N.  C.  464.  3K 
Am.  liflp.  :>h2  (overruled  In  Carter  v.  Duncan. 
84  N.  C.  3T6I:  nowell  v.  Sevier,  1  Leo.  860,  2T 
•im.  Rep.  TTl  (following  Vllaa  v.  Jones,  1  N.  T. 
2Se.  »Mpra). 

In  Wild  V,   Howe,  74  Ho.  651.  It  was  saM 


s» 


HoBTH  Cabolisa  Supkho  Cohbt. 


Mat^ 


Even  if,  under  the  ckcumstances,  this  U- 
tent  equity  can  be  entertBined,  it  !■  inferior 
to  that  of  tlie  defendant  who  boa  paid,  or 
caused  to  be  ^id,  the  indebtedneBH ;  wbere- 
ae  the  plaintius  are  absolutely  without  equi- 
ty, but  rely  upon  a  barefaced  technicality 
caused  by  an  indulgence  to  the  plaintiffs. 
Kver.  if  they  had  parted  with  something, 
the  equity  of  the  defendant  Maggie  would 
be  greater,  as  her  Iobb  haa  been  oecaaioned  by 
the  n^lect  of  the  plainUffa  to  assert  their 
righta. 

Wilmiu-jton  d  W.  R.  Co.  r.  Kitchin,  91  N. 
C  39;  SliiU  e»  rel.  Barnet  v.  Lexcis,  73  N. 
C.  138,  al  Am.  Rep.  481;  Horfolk  Southern 
K.  Co.  V.  B'lnitB,  101  N.  C.  27,  S  L.  R.  A. 
«II,  lOS.  E.  83. 

Messrs.  SbibU  a  BIeIi«BB  and  SKep- 
Iierd  &  Sbeplicvd,  also  for  appellant: 

The  true  relation  of  mortgagor  and  mort- 

thac  Id  Stillwell  T.  Aaron.  SS  Ma.  S39,  33  Am. 
Rep.  MT,  "Ihe  cue  ot  Wiley  y.  HLgbt.  39  Ha. 
ISO,  to  whlcb  pEaJntllTa  couniel  baa  cited  us, 
■H  eBtabllablHR  a  pontrarr  doctrine,  as  well  aa 
Tbe  case  oC  Farmera'  i  T.  Bank  t.  Harrlaon, 
ST  Mo.  QOS.  rwd  of  Marki  T.  Bank  of  Mlaaourl, 
t>  Mo.  m8.  are  reviewed  and  In  effect  overruled." 

In  Hunt  V.  I'ostlewalt.  £S  Iowa,  42T,  It  was 
held  that  lorbearance  given  to  the  prlncliwl  la 
a  promFssorr  note  after  the  same  became  due. 
upon  hla  paying  the  uaurlons  Interest  orlglnati; 
A(freed  ui>fln  and  accrued,  waa  InaaOlcIeDt  to  re- 
leaoe  the  surety  :  It  waa  said;  "If  the  £0  per 
cent  iDtereflt  waa  agreed  to  he  paid  b;  tbe  orig- 
ins! contract,  Chen  tbe  anbaeqnent  agreement  to 
()aj  It  caHt  no  new  op  different  obligation  upon 
the  principal :  or  if  there  waa  no  conalderatlon 
for  the  agreement  to  extend :  or  If  the  intereat 
waa  not  paid  In  advance,  and  waa  paid  pur- 
suant to  the  original  contract, — then  tbe  anrety 
would  not  be  released,  and  their  verdict  should 
Dot  be  for  defendant." 

m  I'olklnghorne  v.  Headrlcka,  61  Mlas.  36S. 
U  waa  held  that  an  eitenalon  ot  time  given  upon 
prepayment  of  Interest  wllhont  tbe  aaaent  of 
tbe  surety  did  not  dlicbarge  him,  becauae  o(  tbe 
uanry.  which  cauaed  a  forfeiture  of  alt  Intereat, 
and  that  tbe  forbearance  was  witbout  consld- 
«mtlon  or  legal  obligation.  The  court  aald : 
"The  esse  of  Brown  v.  Prophit,  63  Miss.  049, 
Is  not  applicable  becauae  of  the  change  In  the 
•talute  aa  to  iDlcreat.  At  the  date  of  the  trans- 
action betwis;n  the  appellee  and  Noonan,  tak- 
ing more  than  10  per  cent  Interest  per  annum 
rninfl  a  forfeiture  ot  all  Interest.  Code  1880, 
1  1141.  \  result  of  this  )■  that  the  Interest 
paid  In  advance  by'Noonan  waa  a  payment  ot 
the  principal  to  that  eitent." 

In  Nlgbllngale  v.  Meginnla.  S4  N.  J.  L.  461, 
Indorsers  claimed  to  have  been  dlacbarged  on 
account  of  an  agreement  to  extend  tbe  time  of 
pn.vment  mnde  wlthoaC  their  knowledge  or  con- 
cent. Tlie  maker  of  the  note  paid  tbe  sum  of 
JIO  In  addition  to  the  legal  iQtereil.  and  la  con. 
alderntion  of  such  payment  the  plaintiff  agreed 
to  a  month's  delay  In  the  payment  of  the  sum 
due.  It  was  held  that  such  premiums,  being 
mere  overpaymenta.  did  not  form  any  legal  con- 
sideration for  a  new  promise,  or  rel-aae  tbe  In- 
-dorser.   under   NIxoD'a   S.   J.    Digest,   providing 


gagee  in  North  Carolina  is  the  Mme  aa  at 
common  law. 

1  Joneb,  Mortg.  3d  ed.  S  45;  Hemphill  r. 
Rosa,  66  N.  C.  477;  ilUitv.  EuMty.  60  N.  C. 
SOI;  WitlkotDslU  T,  IPoMon,  71  N.  C.  456; 
Russell  V.  Roberta,  121  N.  C.  322,  28  8.  K 
406;  I-arker  v.  BeasUy,  116  N.  C.  1,  33  L. 
U.  A.  231,  21  S.  E.  955. 

The  mortg&ge  ia  here  regarded  aa  a  legal 
conveyance,  and  the  legal  estate  in  the  mort- 
gagee ia  only  devested  by  performance  ol 
the  "proviso  in  the  contract." 

If  the  proviso  or  condition  is  not  per- 
formed, tbe  only  thing  left  for  the  mortgagor 
is  his  equity  of  redemption,  and  he  must  go 
into  equity  for  relief  against  the  legal  es- 
tate, which  by  default  has  become  absolute. 

2  Jones,  Mortg.  3d  ed.  J  793. 

Any    discharging   matter   outside  of   the 

of  a  bin  a  aeparate  bill  single  for  0  per  cent 
additional  Intereat  for  an  eitenalon.  the  sureties 
on  tbe  original  bill  were  not  dlacbarged.  This 
was  on  the  ground  that  tbe  agreement  set  ont 
In  tbe  bill  waa  unlawful  and  void,  and  waa  not 
binding  upon  either  party.  The  court  aald  :  "If 
the  creditor  compiled  with  It  and  received  the 
money  secured  by  the  smaller  bill  aingle.  he  aub- 
Jected  bimielf  to  a  criminal  prosecotlon  by 
indictment  to  floe  and  Imprlaonmenl.  It  pre- 
sented not  the  least  obstacle  to  bis  Institution 
and  mainteuance  of  an  action  upon  tbe  original 
security,  according  to  Its  terms." 

In  atDBe'a  River  Nat.  Bank  v.  Walter,  IM 
Tenn,  11,  65  8.  W,  301,  it  waa  said  that  In  th* 
caaea  of  Wllaon  v.  Longford,  S  Humph.  320; 
Howell  V.  Bevler,  1  Lea,  360.  2T  Am.  Kep.  TTl ; 
and  McKamy  v.  Mc.Xabb.  07  Tenu.  238.  38  9.  W. 
1091,^ — -the  agreement  lor  delay  reated  upon  a 
ronalderatloD  entirety  uaurlons.  and  therefore 
wholly  unlawful :  that  In  tbe  Wllaon  Caae  after 
the  debt  became  due  tbe  debtor  gave  his  sepa- 
rate bill  alugle  for  SH  per  cent  as  additional 
Interest :  and  It  was  held  that  such  agreemeat 
was  not  binding.  The  court  aald  that  tn  the 
Howell  Caae  tbe  creditor  agreed  to  an  eztenaloa 
upon  a  note  due  In  consideration  ot  the  debtor 
paying  therefor  |30  In  addition  to  tbe  principal 
and  Intereat ;  and  there  It  waa  held  that  this 
wholly  nnlawfnl  consIderatloQ  deprived  the 
surety  of  availing  himself  of  the  rule  of  eqult- 
nhle  discharge:  that  In  tbe  McKamy  Case  tbe 
holder  at  maturity  ^reed  to  an  extension  for  a 
year  upon  the  payment  of  t36  In  addition  to  the 
Interest  which  tbe  note  bore. 

II.  Bffeet  of  ooHtriut  ia  pay  iMiiry. 


H  tor 


withoi: 


coverr^.  and  If  Illegal  1nt< 
Hhall  bate  been  paid  auch  sum  shall  be  deducted 

Ir  Wlliwn  V.  Ijingtord.  S  Humph.  320,  It  waa 
held  that  where  tbe  debtor  gave  to  the  bolder 
fiS  L.  B.  A. 


91  tens  1 1 


I  of  tl 


will 


itlng.  It  seema  that 
the  weight  of  authority  la  that  auch  an  agree- 
ment will  not  release  tbe  surety.     This  la  on  tbe 

forceable.  The  cases  to  the  contrary  are  uaaal- 
ly  those  where  tbe  contract  Is  vslld  to  the  ex- 
tent of  legal  Interest  therein  contained. 

In  the  following  cases  It  Is  held  that  a  surety 
will  not  be  released  by  an  agreement  ot  the  debt- 
or to  pay  uiury  In  consideration  of  an  eitenalon 
of  the  time  of  payment ;  Caibraltb  v.  Fuller- 
ton.  53  III.  120;  Kyle  v.  Itoattck,  10  Ala.  nS9i 
Glider  v.  Jeter.  11  Ala.  238 :  Cox  v.  Mobile  k  O. 
R.  Co.  37  Ala.  320 :  May  v.  Shepherd.  1  Mackey. 
430 :  itilmeyer  v.  Bcbaffer.  80  III.  4T9 :  Braman 
V,  Howk,  1  Blackf.  3»2  :  Sbaw  v.  BInkard.  10 
Ind.  22T  :  Tudor  v.  Goodloe,  1  B.  Mon.  322  :  Tyke 
V.  Clark.  8  B.  Hon.  283;  Scott  v.  Hall,  8  B. 


iWNf. 


Fleuikci  v.  Bokdbn. 


4«nns  ol  Uie  deed  tnu«t  be  ftsserted  id  a  court 
^  equity. 

If  the  colla.t^TBl  a^^reemeiit  &b  to  exten- 
■noa  oi  tune  ip«v  /aclo  deve9t«d  the  estate 
-•f  the  mortgagee  the  mortgagor  could  not 
iMve  the  legal  title. 

riow  can  plaintifTB  come  into  a  court  of 
-equity  and  aak  that  the  purchaier,  Mrs.  Bor- 
•dfji,  be  oonterted  iato  a  trustee  and  surren- 
■der  both  money  and  land,  unleas  tiiey  tbovi 
that  ahe  had  notice,  and  is  not  a  bona  llde 
purchaser^  The  moitga^or  has  enjoyed  the 
■loney,  the  moitgu^ce  has  received  his  by 
Teason  o{  her  payment,  and  she  alone  is  to 
'be  the  loaer. 

She  had  a  right  to  look  to  the  record  and 
'deal  with  the  mortgagee  according  to  the 
'terms  of  the  deed.  She  wag  not  required  to 
look  furtlier. 

Mod.  38B ;  AndenoD  t.  Mbddod.  T  B.  Mon.  SIT ;  Here,  the 
Patton  T.  ShankJtn.  14  B.  Mon.  15  :  Berry  v. 
l>Ulkn.  SO  Me.  lOI.  SI  Am.  U«p.  248  (agreement 
not  in  writing)  :  Robertii  t.  Btewart.  31  Ulu. 
-404  :  Feraan  t.  Donbleday,  3  Laoa  216 :  Payne 
T.  Pawdl.  14  Tex.  600 ;  BnrgeH  t.  Htwtj,  S3 
Vt.  SIS  ;  SmRh  j,  Hyde.  3B  Tt.  B(»  ;  Mel 
-».  Jung,  30  Wl».  361.  11  Am.  Hep.  672- 

Wbile  It  li  perfectly  well  tetlled  that  a  valid 
■Krwoieoi:  betiveen  ■  creditor  and  the  prlncl- 
ImI  debtor.  glilDE  time  atter  the  maturity  of  the 
■ote.  dlicharges  the  lurety,  yet  the  asreement 
•miiBt  be  a  blDdlng  one:  otherwise  It  la  a  mere 
-volnntari'  Indulgence  and  no  valid  delenee  for 
■        3  pay  Illegal  In- 


82t 
.  Pitt. 


nld: 


not   a   valnatile   eoniideratloa   for 
>  forbear.     It  iB  a  mere  nudum  poo- 
■*ttm.     May  t.  Sbepberd,  I  Maekey.  430. 

Id  Daufortb  t.  Semple.  T3  III.  ITO,  It 
-nld :  "In  the  eaae  of  Oalbralth  *.  Fulterton, 
S3  III.  126.  It  waa  held  that  a  mere  asreement 
<a  pay  naurlona  Interest  for  eitenBlon  of  time 
tor  payment  did  not  constitute  a  valid  agree- 
■■lent,  and  would  not  release  the  Burety.  But 
In  that  caaa  there  was  notblDg  paid  the  credll- 
.«r,  and  the  rontract  was  violative  of  the  Inter- 
eit  laws,  and  Incapable  of  being  executed  or  en- 
forced  by  legal  proceedings." 

In  Kyle  v.  Boatlck,  10  Ala.  EBB,  holding  that 
a  surety  waa  not  released  where  time  was  given 
«n  cobslderatlon  ot  a  promise  to  pay  nsury.  It 
WBB  (aid  -  '-If  the  maaey  had  been  In  tact  paid 
-tf  tbe  debtor,  Instead  of  ■  promise  to  pay  It 
merely,  the  eaae  would  be  dlOereat.  There 
would  then  have  been  a  consideration  tor  tbe 
-delay :  and  It  would  not  have  lain  In  tbe  month 
■nt  tbe  creditor  to  lay  that  It  was  an  Illegal  one. 
Bflng  an  executed  contract.  It  would  be  obllga- 
torr  on  bim,  aa  one  of  the  parties  to  It." 

In  Braman  v.  Ilowk,  1  Blackf.  392.  It  was 
ibpld  that  an  obligee,  by  giving  further  day  of 
payment  to  tbe  principal  obligor  withoat  tbe 
■consent  of  the  surety,  does  not  thereby  release 
-the  surety :  nor  does  the  alleged  consideration 
loT  this  forbearance  alter  tbe  case.  In  this 
-vase  the  court  aald :  "It  that  consideration 
wns  a  promise  to  pay  nsurlouB  Interest,  there  la 
BO  averment  that  any  such  interest  was  paid : 
ronsriinently  the  case  Is  not  affected  by  It  as  a 
ter  to  tbe  action." 

In  8haw  v.  Blnkard,  10  Ind.  227,  holding  that 
.a  surety  was  not  discharged  by  a  asurloaa  agree- 
■iPDt  between  the  maker  and  the  payee  of  a  note, 
11  was  said:  "It  Is  troe  that  In  New  York, 
•nch  contracts  were  by  statute  void.     But  we 

■  re  not,  so  tar  as  this  guesCIon  Is  affected  by 
the  statutes,  able  to  see  any  distinction  between 

■  hat  csae  and  thia.  There  the  contract  was 
•vnld.  and  t&eictora  of  no  binding  alBeacy. 
.53  L.  R.  A.  I 


2  Jones,  Mortg.   I   1808;   Pender  v 
mnn,  84  N.  C.  37£. 

Is  it  possible  that  they  can  recover  upon 
the  agreement  to  extend  alone,  with  an  ad- 
mitted sale  under  tbe  power,  and  the  pur- 
chaser in  possesaion  for  nine  years? 

Where  a  ptaintiff  would  convert  a  pur- 
chaser into  a  trustee,  and  seek  to  lAarge 
him  because  he  bought  with  notice,  and 
therefore  mala  fide,  if  the  allegation  of  DO- 
tice  is  not  admitted  the  plaintiff  is  bound 
to  prove  it. 

aahee  v.  Sneed,  21  K.  C.  ( 1  Dev.  A  B.  Eq. ) 
333;  Sounder*  v.  Lee,  101  N.  C.  3.  7  8.  K. 
590;  Johnson  r.  Newman,  43  Tex.  042;  Han- 
rick  T.  aurlcy  d'ex.  Civ.  App.)  48  S.  W. 
10CI3;  -2  Jones,  Mortg.  i  1830. 

A  party  seeking  l^e  aid  of  equity  and  the 
interposition  of  its  powers  to  entitle  him  to 

^eptlon  or  reservation  of  the  usuri- 
ous LDterest  Is  an  Illegal  act,  and,  so  far  from 
telng  binding.  It  Is  Inoperative,  far  the  reason 
that  It  Is  eipressly  provided  by  statute  that 
such  Interest  may  be  recovered  by  the  person, 
etc.,  who  may  have  paid  It,  with  damages." 
In  Bedman  v.  Deputy,  26  Ind.  338,  [t  waa 
Blnkard,  10  Ind.  227.  was  nn- 
.klng  tbe  entire  contract  for  In- 
terest void  for  Dsary ;  giving  authority  to  the 
person  paying  to  recover  such  Interest.  In  the 
ease  at  bar  the  person  paying  the  usurious  In- 
terest could  not  recover  It  back.  To  the  extent 
of  legal  Interest,  It  was  a  valid  payment.  It  la 
tme  that  In  a  suit  on  the  note  tbe  maker  could 
have  the  4  per  cent  applied  on  the  principal, 
but  the  bolder  would  have  tbe  use  of  tbe  |10 
for  the  entire  year.  In  Harbert  v.  Dumont.  I 
tud.  340,  this  court  held  that  tbe  receipt  of 
uaurlone  Intereat,  while  the  statute  of  1S4B,  en- 
acting that  usurious  Interest  paid  should  not  b« 
recovered  back,  waa  in  force,  waa  a  benefit  to 
the  recipient  and  a  valid  conalderatlon  for  an 
Hgrcement  to  extend  tbe  time  for  the  payment 

In  Tudor  v.  Qoodloe,  1  B.  Mon.  S22,  holding 
that  a  usurious  contract  for  forbearance  Is  void 
nnd  does  not  release  a  surety,  the  court  said: 
"The  agreement.  In  thIa  case,  for  the  future 
payment  of  usury,  being  prohibited  by  the  itat- 
nte.  was  'utterly  void'  and  therefore  did  'not 
suspend  for  a  moment  the  rlghta  of  any  of  the 

Add  a  contract  between  the  assignee  and 
creditor,  giving  time  for  payment  on  a  promise 
to  pay  nsurlouB  Interest,  does  not  release  the 
assignor.  Fyke  v.  Clark,  S  B.  Mon.  262.  In 
Ihia  case  the  court  said :  "We  are  satlsDed 
that  thla  case  ha*  not  been  brought  within  the 
principle  of  the  ease  of  Kenuingbam  v.  Bedford, 
1  B.  Mon.  32S,  but  falls  within  the  principle 
settled  by  this  court  lo  the  case  of  Tudor  v. 
Goodloe.  1  B.  Mon,  322.  It  Is  not  shown  that 
by  tbe  terms  of  the  agreement  the  usury  was 
to  be  paid  In  advance  for  a  future  apeclSc  In- 
dulgence, nor  that  It  waa  In  fact  so  paid,  but 
the  Indulgence  was  to  be  granted  upon  a  prom- 
:a  pay  It  from  year  to  year." 
t  Ucott  V.  Uall,  e  B.  Mon.  28B.  It  was  said: 
any  time,  therefore,  after  the  note  fell  due, 
durlnif  any  of  the  perloda  of  four  months,  at  the 
!ud  of  which  usury  was  to  be  paid,  the  com- 
ilalnauta  might  have  sustained  their  bill  of  quia 
itnft,  requiring  the  principal  to  make  payment 
>f  the  note,  or  under  tbe  statute  have  given  no- 
Ice  requiring  suit  to  be  brooght  on  tbe  aama, 
lud  no  obstacle  could  have  been  successfully 
opposed  to  either  remedy,  aa  the  promise  to  pay 
uaury   was  not  obligatory  upon  the  principal. 


NoBTH  Caboum*  Bdprehk  Codbt. 


tion  to  demand  relii 

H  I'ingrev,  Mort^.  f  1430;  Manning  v.  Eh 
liolt  Broa.  U2  N.  C.  48. 

Lachea  on  the  part  of  the  truateea  is  an- 
other reason  why  the  plaiatiffB  shovld  have 
BO  relief. 

2  Joneti,  Mortg.  I  1922. 

Usuriouii  contracts  are  absolutely  void. 

Ward  T.  Sugg,  113  N.  C.  491,  24  L.  R.  A. 
280,  IS  8.  IS.  717;  Bcott  v.  Harris,  76  N.  C. 
205. 

Mt.  W.  B.  Xt«dMiftK,  for  appellees: 

The  debt  was  the  debt  of  J.  L.  Brown,  and 
was  secured  by  a  mortgage  upon  the  prop- 
erty of  the  wife. 

The  mortgagee,  for  a  valuable  considera- 
tion, B^eed  to  eKt«Dd  the  time  of  payment 
for  one  year,— this  without  the  consent  o( 
the  wife,     lliie  discharged  her  liability. 

and  the  agreement  to  give  time,  consequent Lf, 
without  coniiderBlIim  and  Invalid,  as  his  been 
settled  by  thli  court  in  Ibe  csBes  at  Tudor  v. 
Qoodloe,  1  B.  Hon.  324  ;  KeoQlngbam  v.  Bed- 
ford. 1  B.  Uon.  S25,  and  P;ke  v.  Clark,  3  B. 
Hon.  2e2." 

An  agreement  by  ■  creditor  with  the  prlndpsl 
debtor  to  extend  the  time  ol  payment  of  a  note 
(or  part  of  the  ocerned  Interest  while  the  note 
still  carried  Interest  which  was 
held  not  to  be  such  a  binding  agreement  as  re- 
leased the  suretj.  Anderson  v.  UsDnou,  T  B 
Uon.  217.  In  tbiB  case  the  creditor  also  ob 
tfllned  a  credit  for  sn  account  In  cooslderatloi 
of  the  extension,  but  there  was  no  release  ol 
the  account,  and  tbe  debtor  surrendered  to  th< 
creditor  no  obligation  tor  Its  payment,  and  the 
agreement  would  not  constltate  a  bar  for  the 
bolder  of  the  note  in  case  the  account  was 
tempted  to  be  collected.  It  was  held  to  am< 
to  DO  more  tban  a  promise  not  to  collect  thi 


t  thereof,  constitutes  tbe 
consideration  relied  on,  It  Is  wboll;  lllesil  ajid 
la  valid,  although  It  ma;  have  been  pxrtlsll; 
executed,  because  Its  full  execution  cannot  be 
enforced,  and  tberefore  the  contract  lor  indal- 
gence  Is  not  obligatory  on  either  party." 
In  "  ■  "'  -    "■   ■■■ 

of  dif 

The  court  said :  "First.  It  does  not  show 
what  rate  of  Increased  Interest  Blackman  agreed 
to  pay  In  consideration  of  the  Indulgence,  or 
whether  It  .was  paid  or  secured  to  be  psld,  so  as 
to  give  Che  creditor  the  beneflt  of  It.  Second. 
If  It  was  not  paid,  as  must  be  presumed  from 
tbe  BUbslance  of  the  plea,  and  was  secured  to  be 
paid,  by  note  or  otberwlee.  that  contract  was 
void  for  usury,  and  an  agreement  to  give  time. 


founded  on  such  a  conslderatit 
binding  on  the  creditor,  because 
obligatory   upon    tbe  debtor,  and   Will 


HI   I 


■ety. 


legally 
t  dls- 


In  Feman  v.  Doubleday,  3  Lans.  218.  where 
tbe  indoraer  proved  that  the  payee  hnd  ex- 
tended the  time  for  payment  of  the  note  In  con- 
sideration of  an  unexecuted  promise  by  the 
maker  to  pay  usury,  It  was  held  that  the  owner 
of  tbe  note  might  avail  himself  thereof,  and 
that  there  was  no  vs lid  agreement  to  extend  thi 


odlBC 


:ethel 


extend  tbe  time  has  not  been  executed  It  cannot 
be  Interposed  as  a  defense  by  the  surety." 

In  Mann  v.  Brown,  71  Tei.  241,  6  8.  W.  Ill, 


muton  V,  Oreetdeaf,  113  N.  C.  6,  IB  S.  E- 
56;  Forhet  v.  Shefpard,  08  N.  C.  lit,  3  S.  £L 
817;  Bcott  V.  fiafcer,  IIO  N.  C.  311,  14  S.  E^ 
7119;  UolUngnrorth  v.  Tomlinton,  108  N.  C^ 
245,  12  8.  E.  BS9. 

liiat  Mrs.  Borden  was  ■,  purchaser  foi^ 
value  and  without  notice  of  plaintiff's  ri^bt, 
and  therefore  she  has  the  superior  equity^ 
cannot  be  considered  by  this  court  now  on. 
the  case  made  by  the  record. 

Chemical  Co.  v.  Pegram,  112  N.  C.  614, 
17  S.  E.  298;  Patterton  v.  Mills,  121  N.  C. 
258,  28  6.  E.  368. 

A  purchaser  under  a  power  purchases  at 
the  pei'il  of  the  sale  being  void  if  a  mate- 
rial condition  precedent  to  the  exercise  of 
the  power  does  not  exist. 

tihippen  V.  Whittier,  117  ni,  282,  7  N.  E. 
642;  2  Perrj,  Tr.  p.  185.  S  602;  2  Beach^ 
Modern  Eq.  Jur.  !  440,  p.  506. 

It  was  said  that  in  Payne  v.  Powell,  14  Tex.  601,. 
it  was  held  tbat  an  obligation  for  the  payment 
of  usury  was  not  a  sufficient  consideration  for 
an  agreement  to  extmd  the  time  so  as  to  dls- 
cbsrge  the  luretles.  as  It  waa  invalid  for  want: 
of  consideration.  The  court  says;  "It  is  evi- 
dent that  the  reason  given  by  Justice  Wheeler 
for  tbe  invalidity  of  the  agreement  for  tbe  ei- 
tensloo  of  the  time  of  payment  would  be  ob- 
viated by  tbe  payment  of  soch  consideration  In 

In  Burgess  v.  Dewey.  33  Tt.  618.  It  was  helA 
that  n  simile  agreement  on  tbe  part  of  tbv- 
prlnclpal  to  pay  usury  was  not  a  BUlBelent  con- 
sideration to  extend  the  time  of  payment,  anA 
did  not  discharge  the  surety.  It  was  further 
held  that  the  payment  of  such  usury  at  the  ex- 
piration of  the  time  of  such  extension  did  noC 
discharge  the  surety.  In  this  case  the  court 
said  ;  "It  Is  equally  well  settled,  lu  this  state,, 
that  the  payment  of  usurious  Interest  is  a  suffi- 
cient consideration  to  support  sn  sgreemeDI  to. 
delay  the  payment  of  the  debt.  .  .  .  But 
in  this  case  there  was  no  payment  In  fact  made- 
□ntll  tbe  expiration  of  tbe  time  limited  by  the^ 
agreement,  so  that  It  csnnot  be  said  there  wa» 
any  delsy  or  agreement  to  delay  based  upon  tb» 
consideration  of  anything  paid." 

And  a  surety  will  not  be  discharged  where  a< 
note  wns  plven  for  a  nsnrlous  consideration,  al- 
though lurh  note  wee  paid  after  the  eiplratloib 
of  the  time  of  extension.  Smith  v.  Hyde.  36  Vi. 
303.  In  this  case  It  wns  said  that  the  only  dif- 
ference between  Burgess  v.  Dewey,  33  Vt.  fllfl,. 
and  this  case  is  that  In  this  case  the  agree- 
ment to  pay  uaury  was  evidenced  by  note,  but 
sucb  ■  note  can  be  regarded  only  as  an  execu- 

In  Hamilton  v.  Prouty.  BO  Wis.  e9Z,  36  Am. 
Rep.  866.  T  N.  W.  659.  It  was  said  that  In  Mels- 
winkte  V.  Jung,  30  Wis.  361,  11  Am.  Rep.  BT2,. 
It  was  held  that  while  the  usurious  agreement 
for  an  extension  was  executory  as  to  both  par- 
ties It  was  void  as  to  both,  and  did  not  dis- 
charge the  surety  on  the  note.  But  the  ques- 
tion here  presented  did  not  there  arise  because- 
the  S30  was  not  paid,  although  the  opinlc^k 
says :  "Whether  the  toO  was  paid  or  not." 
This  language  was  "explained  by  Judge  Dlioo- 
hlmself.  In  a  subsequent  note  to  RItey  v.  Cregg,, 
-'  Wis.  S6T,  and  found  In  Vilas  &  Brysnt'H  ed. 
69T,  T04,  TOG.  where,  among  other  things.. 


taled  ■! 


t  the  I 


estloD 


'.  of  his  own  mere  motion,  shall  be  permlitpf 
I  repudiate  or  assert  the  vslldtly  of  an  eiecutedJ 
Creement  mnst  etill  be  regarded  as  an  open 
le.'  .  .  .  Tbe  question  presented.  thpr«. 
fore.     .     .     .     has  never  before  tieen  decided  b^ 


IMO. 


Flbminq  t.  Bobdks. 


Si8 


The  power  of  sale  waa  TncBLted  by  the  dis- 
diarge  of  the  lien,  and  ceased  to  exist  prior 
to  the  sale,  and  the  sale  was  therefore  void. 

ifayo  T.  Lcggett,  96  N.  C.  237,  1  8.  E.  622; 
Jordan  v.  Farthing,  117  N.  C.  181,  23  B.  E. 
244;  7enA;in«  V.  DofKel,  125  N.  C.  101,  34 
8.  E.  23fl;  CopeAart  v.  Biggs,  T7  N.  C.  281; 
Parker  t.  BcaaUy,  116  N.  C.  1,  33  L.  R.  A. 
£31,  21  S.  E.  966. 

Fmrokes,  J.,  delivered  the  opinion  of  the 

1  of 

the  plaiutiHs,  aileges  title  in  herself  b7 
mesne  coiiveynncei  from  plaintiffs'  ancestors, 
and  also  by  color  of  title  rippled  by  adverse 
posMe^sion,  and  the  statute  of  limitatiooB. 
Tbe  facts  presented  are  as  follows:  That 
in  June,  1880,  John  L.  Brown  and  wife,  M. 


L.  Brown,  eonveyed  the  land  in  oontrovers^ 
to  Aflhley  Congleton,  in  trust  for  M.  L. 
Brown  for  life,  then  for  the  issue  of  John  L. 
and  M.  L.  Brown,  and,  if  the  said  M.  L. 
Brown  should  die  without  leaving  issue, 
then  for  the  said  John  L.  Brown.  But  this 
deed  expresely  piovided  that  the  said  John 
L.  Brown  and  M,  L.  Brown  shall  have  full 
powei'  and  authority,  by  and  with  the  con- 
sent of  each  other,  to  convey  the  snrae  at  any 
time,  "and  said  trustee  shall  join  in  the  said 
conveyance,  whether  the  same  be  in  fee  sim- 

Jle  or  otherwise;"  that  on  the  9tli  day  of 
'ebruary,  1881,  the  »aid  John  L.  borrowed 
$500  from  J.  B.  Stickney,  giving  his  bond 
due  three  years  after  dato  at  8  per  cent  pay- 
able annually,  and  secured  the  same  by  & 
mortgage  ou  this  land  executed  by  John  L. 
and  M.  L.  Brown  and  the  trustee,  Congleton. 
This  mortgage  was  in  the  usual  form,  con- 


llDder  Me.  Re*.  Slat.  chap.  41},  providing  tbat. 
In  the  ubseDce  of  an  agreement  In  writing,  tbe 
lecal  rate  at  Interrtt  Is  6  per  cent  a  year,  a 
mrety  was  not  relessed  by  a  parol  agreement  at 
the  creditor  to  extend  the  time  of  payment  of 
a  note  ai  long  a<  tbe  debtor  wanted  It.  on  tbe 
payment  of  8  per  ctxtt  Interest.  Tbla  decision 
!■  on  the  ground  that  the  contract,  not  being  In 
wrItlDg.  was  void,  and  was  no  coniideratlon  for 
•o  citeDilon.  Berr;  v.  Pullen.  69  Ue.  101,  31 
Am.  Rep.  248.  In  this  case  It  waa  said  that  the 
rale  seemed  to  be  tbat  If  nsur;  bad  been  paid 
the  surety  would  have  been  released. 

But  In  tbe  faU«w!ng  caies  It  was  held  that  an 
agreement  by  tbe  debtor  with  the  creditor  to 
extend  Ibe  timn  of  payment  would  release  a 
mrety  not  eonieating  to  sach  agreement :  Eel- 
Ir  T.  Gllleeple.  IS  Iowa.  56.  78  Am.  Dec.  CIS ; 
Cerlelle  v.  Aiten,  13  Iowa,  289 ;  Wheat  v.  Ken- 
dall, e  N.  H.  504  :  Waablngton  v.  Talt.  3  Humph. 
543 ;  AnatlD  v.  Chittenden.  83  Vt.  533 ;  Chiches- 
ter V.  Uaaon.  T  Lelgb,  S44 :  Fay  v.  Tower.  58 
Wis.  286 ;  UoDlton  v.  Postsn,  OS  Wis.  169,  8  N. 
W.  621. 

And  the  same  was  held  In  tbe  following  caaes, 
where  a  statute  avoided  tbe  usurious  contract 
only  to  tbe  eilent  of  tbe  usury :  Staillngs  v. 
Johnson,  ZT  Ga.  564 ;  Bedman  v.  Deputy,  26 
Ind.  3.18 ;  Cross  v.  Wood.  30  Ind.  378 ;  Brown 
V.  Frophit.  53  Hlaa.  649 ;  McComb  v.  Klttrldge, 
14  Oblo.  S48-;  Wood  v.  Newklrk,  16  Ohio  St. 
29G. 

Where  tbe  creditor,  lor  a  valuable  considera- 
tion. auTpends  bis  rigbt  of  action  against  tbe 
principal  debtor,  and  gives  further  time  for  tbe 
payment  of  the  note,  withoot  the  consent  at  tbe 
■areCy,  pending  which  tbe  principal  becomes  In- 
•olvcnt  and  entirety  uaable  to  pay  tbe  debt. 
■neb  agreement  Is  ■  good  defense  for  tbe  surety 
Id  an  action  against  him  an  the  note.  If  the 
conaideratlon  thus  paid  la 
tbe  principal,  forming  a  co 


uchuiu 
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nullity,  as  tbe  party  contracting  for  tbe  same 
cannot  set  np  tbe  usury  and  claim  tbat  his 
agreement  to  give  time  was  without  considera- 
tion. Kelly  V.  Gillespie,  12  Iowa.  56,  79  Am. 
Dee.  616. 

And  eitenslaa  of  the  credit  beyond  tbe  time 
specified  in  a  promissory  note,  under  a  contract 
founded  upon  a  good  consideration  between  tbe 
creditor  and  the  prlnclifal,  without  the  consent 
of  the  surety,  has  the  effect  to  dlscbarRc  such 
surety.     Tbat    the    contract    for    eitenalou    of 

terest  as  Its  only  consideration  will  not  avoid 
tbe  effect  of  discharging  the  surety  from  bis  lia- 
bility.    Corlells  V.  Allen.  13  Iowa,  288. 

And  a  contract  to  extend  tbe  time  ot  payment 
ML.  R.  A. 


of  a  note,  founded  on  a  promise  to  pay  nsnrloua 
Interest,  will  discbarge  a  surety  not  consenting 
thereto.     Wheat  v.  Kendall,  6  N.  H.  504. 

In  Waablngton  v.  Talt.  3  Humph.  643,  It  waa 
held  that  an  extension  of  time  given  to  tbe  prin- 
cipal debtor  In  consideration  of  a  duebltl  exe- 
cuted for  usurious   Interest  will   exonerate  the 

In  WUaon  v.  Langtord,  B  Humph.  320,  hold- 
ing that  a  separate  bill  by  tbe  debtor  tor  usury 
was  nulswful  and  void,  and  that  It  did  not  re- 
lease tbe  surety,  even  if  paid,  It  was  said  that 
the  case  of  Washington  v.  Talt,  8  Rumpb.  543, 
did  not  conflict,  saying:  "Whatever  may  be 
thought  of  the  facts  of  that  agreement,  as  con- 
stituting usury,  or  otherwise.  It  Is  clear  that  the 
court  believed  that  a  large  portion  of  the  con- 
aideratlon tor  that  agreement  was  not  usurlooa, 
tbe  main  circumstance  In  that  case,  also.  Justify- 
ing the  discharge  ot  tbe  surety,  la  the  actual  In- 
terference of  the  snrety  to  have  the  debt  paid 
by  Che  principal,  on  suit  brought  against  bim, 
and  the  delusive  conduct  on  (bat  subject  of  tbe 

And  In  Austin  T.  Chittenden,  33  Vt.  663,  It 
waa  held  that  an  lodorser  of  a  note  was  dis- 
charged where  tbe  plaintllT  had  taken  in  sstls- 
factiou  another  note  with  dltTerent  makers,  but 
which  was  executed  and  payable  in  New  York 
and  waa  void  on  account  ot  uaury.  The  defense 
was  made  ot  an  extension  of  tltce  without  the 
defendant's  knowledge.  It  waa  held  that  the 
plalntlir  could  not  set  up  that  tbe  new  note  was 
void.  In  this  case  the  court  said ;  "The  laker 
Is  regarded  as  the  wrongdoer,  and  the  debtor  as 
tbe  Injured  party,  and  therefore  the  law  will 
allow  tbe  debtor  to  avoid  the  contract,  hut  es- 
tops tbe  creditor  from  taking  any  advantage  ot 
his  own  greed  and  extortion." 

And  after  a  levy  under  an  execution,  an  in- 
dulgence granted  to  the  debtor  without  apeclty- 
Ing  tor  what  time.  In  consideration  ot  an  agree, 
ment  to  pay  usurious  Interest,  waa  held  by  tbe 
coort  of  chancery  to  dlscbarge  tbe  surety,  and 
this  decree  was  sOirmed  by  an  equal  dlvlalon  of 
the  court  ot  appeals.  Chichester  v.  Msaon,  7 
Leigh,  244.  In  this  case  the  decision  appears 
to  have  been  on  the  ground  of  releasing  a  lien 
under  a  levy  to  the  detriment  of  the  surety. 

A  nsiirlouB  note  given  by  the  principal  debtor 
tor  an  extension  of  time  Is  a  valid  extension 
binding  the  holder  ot  Ihe  note,  and  the  surety 
will  be  discharged.  Fay  v.  Tower,  SB  Wis.  2S0. 
In  this  esse  it  was  snid  that  Che  holder  ot  the 
ritcndnl  note  could  not  be  heard  to  allege  that 
the  note  takeb  for  the  extension  was  usurious, 
and  that  there  was  no  consideration  tor  his 
Bgrpement  to  extend.  The  court  further  gald 
that  "tbe  fact  tbat  tbe  note  given  tor  the  ex- 
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veying  the  fee  Himple,  with  the  condition 
that  it  should  become  void  upon  the  payment 
of  euid  bond.  On  the  3d  of  Much,  1862,  the 
truEtee,  L'ongleton,  died,  leaving  three  min- 
er cbildven.  two  of  whom  were  minora  at 
the  coTiiiiicnceiiient  of  this  action.  The  oth- 
er liad  been  of  age  for  three  years  and  five 
moiittiE  uhcn  the  action  was  commenced. 
in  August,  1884,  the  rtaid  M.  L.  Brown  died, 
leaving,  her  surviving,  her  husband,  John  L. 
and  the  plaintilfB  MoUie  L.  Fleming,  Dora 
L.,  John  L.,  and  Lena  M.  Brown;  Que  last 
thrre  named  being  ininorB  under  twenty-one 
years  of  age,  except  Mrs.  Fleming,  who  was 
under  coverture  ivhen  this  action  wag  com- 
menced, and  is  Etill.  The  plaintiffs  allege 
that  this  wan  their  mother's  land,  that  ^e 
debt  was  that  of  their  father,  and  that  the 
mortgage  waa  only  a  security  for  the  debt; 
and  tliey  further  allege  that  the  security, 


the  mortgage  lien  on  tbe  land,  waa  dis- 
charged by  a  contract  made  and  entered  into 
hy  bliclLney,  the  inortgn^ee,  and  John  L. 
Drown,  the  principal  debtor^  for  an  ejcten- 
sion  of  time  on  the  debt  so  secured  by  the 
mortgage;  that  this  agreement  was  in  the 
fall  of  1684,  to  extend  for  one  year  for  $50; 
that  in  January.  18S8,  Sticlmey  Mid  under 
the  mortgage,  when  Arthur  Borden  bought 
And  took  deed  to  W.  C.  Ayers,  who,  on  March 
3,  188S,  conveyed  the  same  to  the  defendant, 
Maggie  itonlen,  and  that  she  liaa  been  in  pos- 
session of  the  same  ever  since  the  date  of 
iier  deed,  in  March,  1888.  Upon  the  admit- 
ted facta  and  the  evidence  in  the  case  the 
court  submitted  the  following  issues; 

(1)  Did  Stickney  agree  with  John  L. 
Brown  to  attend  time  of  payment  of  the 
niortgage  debt  fr<HU  February  9,  1886,  to 


tension  lu  tills  rnu>  wss  paid  long  since,  wlille 
In  Mouttan  v.  I'osten,  B2  WLs.  168,  8  N.  W.  621, 
tbe  note  glren  for  tbe  extension  had  not  t>ean 
paid.  Is  not  Important. 

A  iiiurloui  note  glveii  bj  ■  debtor  for  an  ei- 
lenslon  will  discharge  tbe  saret;.  altbougb  sucb 
note  has  not  been  paid.  Moultan  t.  Posten,  H2 
Wis.  lan.  8  N.  W.  azi.  m  this  case  It  waa 
said :  "The  agreement  for  eitenilon  was  eie- 
cuted  bj  the  giving  of  a  note  tor  the  considera- 
tion of  It  as  elfectnallj  as  It  would  have  heen  h; 
pn;lng  tbe  seme  In  money.  ...  He  [the 
holdpr]  roitld  not  have  heen  heard  to  allege  that 
the  note  taken  for  the  eitenalon  was  usurloua, 
and  that  there  was  do  consideration  tor  bla 
agreement  to  extend.  The  right  to  make  that 
allcgallon  was  Id  Smith  alone." 

The  maker  of  a  note  at  Its  matnrltT  made  an 
agreement  with  tbe  holder  for  delaj  In  conslder- 

wa>  nude  the  maker  became  Insolvent.  It  waa 
held  that  an  Indorset  on  the  note,  not  consent- 
ing to  the  eitenalon.  waa  discharged.  Stalling* 
V.  JohnaoD,  27  Oa.  BS4.  In  this  caae  It  was 
said ;  "We  are  not  prepared  to  sajr,  then,  that 
the  llleRBllty  Of  a  part  o(  tbe  conalderatlon  Is, 
ot  llaelf,  sufllclent.  In  snj  case,  to  render  the 
<-ontract  void.  Bat  If  »  aoOlcIent  In  eome 
caaes.  It  cannot  be  that  tbia  la  one  ot  tbe  casea, 
becauae  we  have  a  atatnte  which  makes  cod- 
tracte  Involving  nsur;  void  onlj  for  the  uanry, 
but  good  tor  the  rest — good  foe  the  principal. 
Cobb,  ZBS.  By  Ibis  statute,  then,  eo  much  only 
of  the  contract  for  Indalgence  aa  Involved  uanrr 
was  void;  tbe  reat  was  good." 

ITnder  Ind,  act,  Dec.  10,  18SG  (Special  Sess. 
p.  176).  that  provided  that  a  contract  to  pay 
more  than  0  per  cent  was  void  as  to  the  ex- 
cess, but  money  voluntarily  paid  conld  not  be 
recovered  back,  an  agreement,  made  while  the 
Interest  law  of  1866  wna  In  force,  by  a  cred- 
itor with  the  principal  debtor,  with  the  eonaent 
of  tbe  aurety  or  tbe  guarantor,  to  give  a  limited 
time  after  the  debt  became  dne.  In  cooBlderatlon 
of  the  payment  In  advance  of  4  per  cent  In 
excess  of  0  per  cent  Interest,  was  held  to  release 
tbe  surety  and  tbe  guarantor.  Cross  t.  Wood, 
SO  Ind.  37S. 

So.  under  a  similar  slatate  of  Indiana  of  ISei. 
an  extension  of  time  In  purauance  ot  an  agree- 
ment to  pay  10  per  cent  will  release  tbe  aarety. 
aa  the  contract  la  valid  as  to  6  per  cent-  Red- 
man V.  tieputy,  26  Ind.  838. 

II  the  bolder  of  a  note  which  has  twcome  dne 
ngrees  with  tbe  principal  maker  ot  said  note 
that  be  may  retain  tbe  sum  due  (or  a  definite 
period  of  time  apon  bis  promlae  to  pay  uaarlous 
53  L.  R.  A. 


Interest,  and  ancb  maker  agrees  to  keep  said  aum 
tor  such  deflnlte  time,  and  to  pay  said  Interest, 
tbls  agreemmt  will  discharge  a  anrety  on  aald 
note  not  ccHiaenilng  to  auch  contract  for  for- 
bearance. Although  the  usury  cannot  be  col- 
lected, the  legal  rate  can  be ;  and  the  abaolute 
right  to  Ket  Intereat  tor  a  given  time  Is  s  valn- 
Bblc  consideration  to  uphold  a  promise  to  for- 
liear.  Brown  v.  Prophlt.  03  Hiaa.  649.  In  tbls 
case  the  court  snid :  "When  oor  slatote  mads 
usury  a  cause  of  forfeiture  of  all  [ntereet.  It 
waa  justly  held  that  a  promise  to  pay  usury  waa 
not  a  consideration  for  a  promlae  to  forbear, 
Roberts  v.  Stewart,  31  Miss.  664.  A  change  In 
the  statute  cauaea  a  change  lu  the  result  of  sach 
en  agreement." 

And  a  nsurlona  note  given  for  an  eitenalon 
of  time  by  a  debtor  will  releaae  a  aurety  not 
consenting  tbereto.  HcComb  v.  Klttrldge,  14 
Ohio,  S4S,  Id  this  case  the  conrt  said  that 
sucb  a  contract  with  us  la  not  wholly  void  be- 
cauae the  statute  steps  In  Mid  pares  It  down  te 
tbe  legal  rate,  and  permits  that  to  be  collected. 

So.  the  promise  hy  tbe  principal  debtor  to 
pay  naurloua  Interest  la  s  sufflclent  considera- 
tion to  support  an  agreement  by  a  creditor  to 
give  further  time,  and  will  discharge  a  surely 
on  the  original  contract  under  tbe  Ohio  statute 
making  such  contract  void  aa  to  the  eiceas  at>ove 
e  per  cent.  Sucb  contract  Is  good  as  to  the 
legal  Interest.  Wood  v.  Newkirk,'  16  Ohio  SL 
200, 

In  Ma;  v.  Shepherd.  1  Uackey.  4S0,  It  was 
said  that  "the  caaea  In  Oblo  aeem  to  hold  the 
prom  lee  to  pay  usnrlona  Interest  a  good  con- 
alderatlon for  fortiearance  on  tbe  ground  that 
under  a  state  atatule  auch  a  promlae  la  valid 
for  tbe  legal  Interest,  and  void  only  for  the  ex- 


III,  SumoMTii. 

The  weight  of  anthorlty  la  to  the  effect  that 
an  eitenalon  of  time  granted  to  tbe  debtor  by 
tbe  creditor  In  conalderatlon  of  tbe  payment  of 
uBory  will  release  B  surety  not  conseDtlng: 
That  an  elecntory  contract  to  pay  usury  will 
not  releaae  a  aurety  except  In  the  states  where 
such  a  contract  la  valid  to  the  extent  of  legal 
Intereat,  Some  caaea  hold  that  the  creditor  la 
estopped  from  claiming  a  usnrlona  payment  to 
be  void  on  the  ground  Ibat  to  hold  It  so  would 

eilendlDg  time  on  tbe  payment  of  legal  Intereat 
would  lose  blB  claim  on  the  Surety,  while  a 
usurer  would  not.  It  be  could  plead  tbe  lllegnllty 
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Flbhino  v.  Bubcicm. 


February  0,  18S6,  In  conBideration  of  the 
pr.yiiient  by  Brown  of  10  per  cent  interest 
t>B  the  debt  for  the  year  ending  Februarj  0, 
1895,  to  nit,  «50I 

A.  Vee. 

(2)  Was  said  ronsideration  paid  by 
Brown  and,  if  ao,  wbeul 

A.  Yes,  April,  1886, 

(3>  Did  R.  T.  Uixlgea  have  knowledge  of 
his  allied  appointment  aa  trustee  in  the 
proceeding  entitled  "John  L.  Brown  and  oth- 
ers ex  parte/" 

A.  No. 

{*]  Are  the  plaintiffs  the  owners  of  and 
entitled  to  recover  ponaesBion  of  the  land  de- 
scribed in  the  complaint  T 

A.  Yes. 

(5)  What  is  the  rent*)  value  of  the  land 
for  the  period  b^inning  Jul;  4,  1894,  up  to 
tlie  present  timel 

A.     »300. 

Thereupon  the  oourt  rendered  judgment 
that  the  plaintilTs  are  the  owner«  of  and  en- 
Utled  bo  the  posaession  of  the  land,  etc. 

Upon  the  close  of  the  evidence  the  defend- 
ant moved  to  nonsuit  the  plajntifTs  for  the 
reason  that  the  evidence,  all  taken  to  be 
true,  did  not  make  out  a  case  for  the  plain- 
tJtTs.  This  was  refused,  and  we  see  no  er- 
ror in  its  refusal.  It  seems  to  us  that  it 
could  hardly  be  disputed  but  that  there 
was  evidrace  tending  to  prove  all  Uie  facts 
alleged  by  the  plaintifTs,  and  sufficient  to  au- 
thoriise  the  jury  to  find  the  issues  submitted 
to  tfaeni  as  they  did.  But,  taking  the  issues 
as  found,  and  the  facts  as  admitted,  the  case 
presents  some  very  interesting  questions  of 
law,  upon  the  solution  of  which  tiie  rights  of 
the  parties  depend.  The  evidence  with  re- 
gard to  the  contract  and  consideration  for 
the  extension  of  time  was  that  the  mort- 
gagee, Stickuey,  proposed  to  Brown,  the  prin- 
cipal debtor,  that  if  Brown  would  pay  him 
$6D  interest,  instead  of  $40,  fae  would  extend 
tfvelve  mouths.     This  offer 


ant  asked  the  court  to  charge  the  jury  that 
this  did  not  constitute  a  contract  to  eitend 
the  time  of  payment,  first,  for  the  reason 
that  Stickney  did  not  receive  the  money. 
Bat  the  court  held  that,  if  the  agent  received 
it  under  the  contract  and  agreement  of  Stick- 
ney  with  Brown,  this  was  the  same  as  if 
Sticknev  had  received  it  himself.  And  we 
think  this'  must  be  so.  The  defendant  fur- 
ther contended  that,  if  he  did  receive  it,  it 
was  usurious  interest;  that  a  contract  to 
extend  time  must  be  upon  a  good  considera- 
tion; that  the  usurious  payment  of  interest 
was  not  a  good  consideration,  and  did  notsup- 
port  the  contract;  and  cited  First  Nat.  Ban!; 
V.  Lineberger,  83  N.  C.  4S4,  35  Am.  Rep.  682, 
as  authority  for  this  contention;  and  it  is  so 
held  in  that  case.  But  in  Carter  v.  Duncan, 
84  N.  C.  era  (the  next  term  after  the  case 
of  ^'irg*  Nat.  Bank  v.  Lineberger  had  been 
decided),  tlie  case  of  First  Nat.  Bank  v. 
Lineberger  was  overruled ;  and  Carter  v. 
Duncan  has  been  held  to  be  the  law  ever 
•mce.  and  has  been  cited  with  approval  in 
(3  L.  K.  A. 


several  cases,  among  them  Forbes  y.  Shnp- 

pnrd,  D8  N.  C.  Ill,  3  S.  E.  817;  BoUinge- 
iCfirlK  V.  Tomlinaou,  108  N.  C.  245,  12  S.  E, 
U8U.  And,  as  was  luiid  in  National  Bonk  v. 
Sumner,  HON.  C.  591,  28  8.  E.  129,  we  think 
this  doctrine  has  been  carried  far  enough. 
But  it  spems  to  us  that  these  cases  ought  to 
be  considered  as  settling  the  doctrine  in  thia 
state,  and  the  court  bdow  properly  refused 
to  give  this  instruction.  This  covers  the 
defendant's  prayers  down  to  the  fifth. 

The  fifth  prayer  asks  the  court  to  instruct 
the  jury  that,  as  Mrs.  Urown  was  dead  when 
this  agreement  for  extension  of  time  was 
made,  it  did  not  have  the  effect  to  dischurge 
the  mortgage,  as  it  was  not  shown  that  ah* 
had  an  adiainistrator,  or  that  her  children 
had  a  guardian,  and  there  was  no  one  to  pay 
the  debt.  The  court  refused  this  prayer,  and 
the  defendant  excepted.  We  cannot  sustain 
the  e\ception.  The  discharge  is  by  opera- 
tion of  law,  and  we  cannot  say  that  it  shall 
apply  in  some  cases,  and  not  in  others.  We 
have  not  been  furnished  with  any  authority 
for  making  such  exception. 

The  sixth  prayer  is  that  the  original  trus- 
tee, Congleton,  was  dead,  and  that  his  inter- 
est descended  to  his  heirs  at  law ;  that  one  of 
tliem  had  been  above  the  age  of  twenty-onfr 
for  more  than  three  years  when  this  action 
was  commenced;  that  where  the  trustee  Is 
barred,  the  cestui  que  trust  is  also  barred; 
and  that,  as  one  of  the  trustees  was  barred, 
they  were  all  barred,  and  the  plaintiffs, 
though  infants  and  femes  oouert,  were  also 
liarrcd.  I'his  is  a  correct  proposition  of  law, 
as  applied  to  some  trusts.  But,  taking  the- 
view  of  the  case  we  do,  it  is  not  necessary 
for  us  to  decide  this  question.  The  deed  of 
trust  to  CongletoD  expressly  authorizes  John 
fj.  and  M.  L.  Brown  to  convey  in  fee  simple 
or  any  less  estate,  and  that  it  shall  be  the- 
duty  o(  the  trustee,  Congleton,  to  join  them 
in  making  such  deed.  They  exercised  this 
power  in  making  this  mortgage  to  Stickney, 
and  tlie  trustee,  Congleton,  to  join  them  in 
making  it.  Congleton  never  had  anything 
but  the  bare  l^al  title  to  the  land,  and  when 
this  mortgage  was  made,  which  is  a  deed  in 
fee  simple,  with  other  trusts  attached,  all 
the  estate  he  ever  had  in  the  land  pansed 
out  of  him  into  Stickney.  Congleton  died 
before  it  is  alleged  that  there  was  any  dis- 
charge of  the  land  from  this  debt  on  account 
of  extension  of  time;  and  when  he  died  he 
had  no  ei:tat«  to  descend  to  his  heirs.  It  is 
true  that,  if  Congleton  had  been  the  equit- 
al>1e  owner  as  well  as  the  legal  owner,  the 
equitable  right  of  redemption  would  have 
descendnl  to  hia  heirs.  But  the  only  thing 
their  father  over  had  was  the  naked  Icf^al 
title,  and  this  was  gone.  He  had  nothing 
to  descend  to  his  heirs,  and  they  had  no  in- 
terest to  redeem.  And,  indeed,  it  does  not 
seem  to  be  claimed  that  they  should  have 
done  so.  But  the  defendants  claim  that  the 
naked  legal  title  was  in  them,  and,  as  they 
did  not  bring  suit  for  the  possession  of  the 
land,  the  statute  is  a  bar  to  plaintiffs'  right 
to  recover.  But  as  it  is  seen  that  they  bad 
no  legal  title  to  the  land,  and,  we  think,  no 
equitable  estate,  the  doctrine  contended  for 
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by  defendants  does  not  appl;.  For  the  pur- 
poses of  this  ca»e,  it  is  not  necessBry  for  ui 
to  decide  where  the  legal  title  was  after  the 
discharge  oi  tlie  land  from  the  debt,  so  that 
it  wus  not  in  the  heirs  of  Congleton.  It  maj 
be  that  when  the  mortgage  deed  was  made  to 
Sticknej  the  trust  was  thereby  terminated, 
and  that  Mrs.  Brown  became  the  absolute 
owner  subject  to  the  mortgage  encumbrance. 
And,  if  this  was  not  so,  it  would  seem  that 
the  legal  estate  was  in  the  defendant;  and, 
if  Ml,  she  held  the  naked  l^al  title  in  trust 
for  the  plaintiffs,  and  the  statute  could  not 
run  in  her  favor;  and,  if  both  the  1^1  and 
equitable  estates  were  in  the  plaintiffs,  the 
statute  or  presumption  on  account  of  posses- 
sion did  not  run  against  them  on  account  of 
their  infancy  and  coverture.  The  land  being 
discharged  from  the  payment  of  the  debt  by 
reason  of  the  extension  of  time,  the  mort- 
gagee had  no  right  to  sell  under  the  mort- 
gage, unless  it  was  the  naked  legal  title;  and 
the  purchaser  at  the  sale  got  nothing  more. 
It  is  liite  selling  after  the  debt  had  been  paid. 
Jerkins  v.  Daniel,  126  N.  C.  161,  34  S.  E. 
239.  It  is  true  that  John  L.  Bj'own  seems 
to  have  been  at  the  sale,  made  no  objecUon 
to  it,  and  did  not  then  let  it  ha  known  that 
be  had  obtained  an  extension  of  time.  And, 
if  it  had  been  his  land,  it  would  seem  that 
this  would  be  an  estoppel  in  pait.  But  it 
was  no  estoppel  as  against  the  plaintiffs  who 
are  infants  and  femet  covert.  It  may  be  a 
hardship  on  the  defendant,  if  she  was  an 
innocent  purchaser  without  notice  (which,  if 
•o,  is  not  presented  by  this  appeal ) ,  but  such 
is  said  to  be  "the  quicksands  of  Uie  law." 
TSe  jvdgnimit  i*  affirmed. 

A  petition  for  rehearing  having  been  Sled, 
Donslaa,  J.,  <m  Norember  27,  1900,  handed 
down  the  following  response: 

This  case  ia  now  before  us  on  a  petition 
to  rehear,  having  been  decided  in  126  N.  C- 
450,  ante,  p.  316,  36  S.  E.  IT.  The  facts  are 
sumciently  set  forth  in  the  former  opinion, 
to  which,  after  careful  consideration,  we  feel 
It  our  duty  to  adhere.  The  decisive  question 
was  whether  the  contract  for  the  extension 
of  payment  operated  as  a  discharge  of  the 
debt  as  far  as  Hrs.  Brown  was  concerned. 
We  think  it  did.  In  Hinton  v.  Oreenleaf, 
113  N.  C.  6,  19  S.  E.  06,  this  court  says:  "It 
is  settled  by  abundant  authority  that,  'where 
a  husband  mortgages  his  property  for  his 
debt,  and  in  the  same  mortage  the  wife 
eonveys  her  own  separate  property  as  secur- 
ity for  the  same  debt,  her  property  so  con- 
veyed will  be  treated  in  all  respects  as  a 
■urety,  .  .  .  and  will  be  discnarged  by 
anything  that  would  discharge  a  surety  or 
guarantor  who  was  personally  liable.'  .  .  . 
These  contracts  of  forbearance  were  made 
without  the  knowledge  or  assent  of  Mrs. 
(ireenleaf,  and,  in  our  opinion,  resulted  in  a 
discharge  of  her  property  from  all  liability 
under  the  said  deed  of  trust.  This  property 
occupied,  as  we  have  seen,  the  position  of  a 
surety,  and  it  is  common  learning  that  'time 
or  forbearance  given  by  the  creditor  to  the 


the  debtor  will  discharge  the  sure^.' "  This 
case  cites  a  large  number  of  authorities,  and 
is  cited  with  approval  in  Weil  v.  Thomat, 
114  N.  C.  197,  201,  19  8.  E.  103;  Smith  v, 
out  Dominion  Bldg.  A  h.  Atso.  119  N.  C.  257, 
26  S.  E.  40;  Uedrick  v.  Byerly,  119  N.  C. 
420,  25  S.  E.  1020;  Shcto  v.  Call,  119  N.  C. 
460,  465,  26  8.  E.  33;  ^eares  v.  Sutler,  123 
N.  C.  2UG,  208,  31  8.  E.  477.  It  is  needless 
here  to  recapitulate  all  the  authorities  cited 
in  the  above-named  cases.  Xt  is  contended 
in  behalf  of  the  defendant  that,  as  the  con- 
tract of  forbearance  was  made  upon  a  usuri- 
ous consideration  after  the  passage  of  the 
act  of  1870-77,  brought  forward  as  S  3836 
of  the  Code,  the  said  contract  was  absolutely 
void  and  of  no  effect  either  as  to  binding  the 
creditor  or  releasing  the  surety.  We  cannot 
adopt  this  view  of  the  matter  in  the  face  of 
the  repeated  decisions  of  this  court  to  the 
contrary.  In  Forbes  v.  Sheppard,  98  N.  C. 
Ill,  3  S.  E.  SI7,  this  court  says  on  page 
115,  gSK.C,  pogeSIO,  8  8.  E.:  "The  exon- 
eration of  the  surety  is  the  some  when  the 
contract  of  forbearance  is  usurious  in  terms, 
and  especially  when  the  consideration  has 
been  paidj"  citing  Soott  v.  Earris,  76  N.  C. 
20S;  firti  Nat.  Bank  v.  Lineberger,  83  N. 
C.  464,  35  Am.  Kep.  6S2,  modified  in  Carter 
V.  Duncan,  84  N.  C.  679;  Brandt,  Suretyship, 
S  304;  Bayliee,  Sureties,  251.  In  Hoi. 
lingtaorth  v.  TomUnton,  108  N.  C,  246,  12  8. 
E.  989,  this  court  says:  "8o  it  is  now  well 
settled  that  'the  exoneration  of  the  surety  is 
the  same  when  the  contract  of  forbearance 
is  usurious  in  terms,  and  especially  when  tha 
consideration  has  been  paid.'  "  As  far  as 
the  surety  is  concerned,  his  exoneration  by 
the  creditor's  contract  of  forbearance  wita 
the  principal  has  the  same  effect  as  If  the 
debt  had  been  paid;  that  is,  the  debt  is  can- 
celed as  to  him.  As  the  wife's  land  under 
mortgage  for  her  husband's  debt  stands  sim- 
ply in  tlie  relation  of  surety,  as  to  it  the 
debt  is  extinguished.  There  is  a  clear  dis- 
tinction between  the  extinguishment  of  the 
debt  and  the  bar  to  its  collection  raised  by 
the  statute  of  limitations.  We  are  therefore 
brought  to  the  question  whether  the  extin- 
Uiuinhment  of  the  debt  destroys  the  mort- 
gagee's power  of  sale.  We  think  It  does. 
Tlie  mortgage  is  not  the  debt  Itself,  but 
merely  incidental  thereto.  It  is  intended 
merely  to  secure  the  pajiment  of  the  debt, 
end  when  the  debt  is  paid  its  object  is  ful- 
filled. It  Is  true  the  l^al  tiUe  passes  to  the 
mortgagee,  but  only  for  the  purposes  of  the 
mortfrnge  as  expressed  upon  its  face.  If  the 
debt  is  psid  before  maturity,  the  title  re- 
vests by  the  very  t^ms  of  the  mortgage, 
which  thereupon  becomes  null  and  void. 
After  default  the  debtor  atill  retains  bis 
equity  of  redemption,  and  upon  paj-ment  of 
the  debt  before  foreclosure  is  entitled  to  a 
reconveyance  of  the  legal  title.  If  the  mort- 
gagee still  retains  the  title,  he  holds  it  as  a 
naked  trustee  for  the  mort^gor.  Even 
while  the  mortgage  is  in  full  force  and  ef- 
fect, the  mortgagee  with  power  of  sale  holds 
tlie  land  as  trustee  for  the  mortgagor  aa 
well  as  for  himself.  Bobbitt  v.  Blaakwell, 
120  N.  C.  263,  26  8.  E.  817,  and  cases  ther«- 
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In  cited.  Ihe  practice  of  inBertina;  powers 
«f  Bale  in  mort^gea  woh  recognized  by  thia 
^ourt  with  great  reluctance,  and  has  always 
4ieeil  regarded  uitli  ex.treine  jealousy,  but  not 
■now  nitli  the  some  disfavor.  Korntgay  v. 
■Bpicer,  70  X.  C.  t)5;  Whitehead  v.  Uellen, 
76  N.  C.  UU;  itoiby  v.  Uodge,  70  N.  C.  387; 
■aheie  V.  CM,  LIB  N.  C.  450,  26  S.  E.  33.  In 
^apeharf  v.  Biggt,  11  N.  0.  261,  thia  court 
says:  "In  our  case  the  plaintiff  might  inval- 
idate a.  sale  madB  under  the  power  by  proof 
"that  nothing  was  due  under  the  mortgages, 
■ftud  BO  the  power  was  defunct."  In  Uutaff 
T.  Adrian,  112  N.  C.  260.  17  S.  E.  78,  thia 
•«ciurt  aaya:  "Upon  the  allegations  in  the 
-complaint  taken  as  true  the  defeodanta'  bond 
.And  morti^ige  are  alike  barred  by  the  atatute 
-«1  liniitationa.  ...  A  aalo  under  Buch 
■nortgage  would  carry  to  the  purchaser  no 
-tiUe."  Tn  JtnHna  v.  Dat^l,  125  N.  C.  161, 
.34  S.  E.  231),  this  oourt  savs  on  page  16B, 
125  N.  C,  page  240,  34  S.  E.:  "The  exten- 
sion of  time  without  the  consent  of  the  gure- 
•t^   diachargM   the   surety,   or   the   security 

S'ven'by  a  third  party;"  citing  national 
iiik  V.  fiumner.  119  N.  C.  501,  26  S.  E. 
129;  Sutton  V.  Walters,  118  N.  C.  405,  24  S. 
E.  357.  "Thia  presents  the  question  wbeth- 
.«T  the  mortgage  oi  February,  ISBO,  extruded 
-the  time  of  pnynieut  of  the  note.  .  .  .  tf 
it  does,  it  was  a  discharge  of  the  lien  of  the 
inortgage  of  the  wife  on  her  land.  The  mort- 
gagee would  hare  no  right  to  sell  under  the 
banie,  and  the  defendant  Bpeight  would  ac- 
quire no  title  by  reaaon  of  said  aale  and  her 
purcliaHe."  In  the  case  at  bar,  as  the  lien 
-upon  the  land  had  been  discharged,  the  de- 
tfendant'a  vendor  purchaBing  at  the  mort- 
.gagee's  aale  acquired  uo  title  whatever,  ei- 
ther legal  or  equitable,  and  hence  could  con- 
■▼ey  none  to  her.  It  matters  not  to  her 
irhve  the  legal  title  may  now  be,  sinc«  it  is 
■not  in  her.  n'hether  it  reverted  to  the 
-plaintifTs  or  remained  in  the  mortgagee  as 
their  naked  trustee  does  not  affect  the  merits 
•«l  tiiii  action.     We  are  not  inadvertent  to 


certain  authorities  which  hold  that  a  pur- 
chaser in  good  faith  has  a  right  to  presum* 
that  an  uncanceled  mortgage  is  still  in  full 
iori':e.  This  doctrine,  wbeither  right  or 
wrong,  has  no  apulication  here.  However  it 
may  be  presented,  it  finally  rests  upon  the 
doctrine  of  estoppel.  Are  infant  children 
estopped  by  a  mere  failure  to  assert  their 
rights  of  which  they  have  no  knowledge! 
We  think  not.  They  would  not  be  affected 
even  with  autual  notice,  except,  perhaps,  iu 
Bome  rare  instanceB,  where  their  conduct 
would  amount  to  actual  fraud. 

It  is  aug^ted  Uiat  this  is  a  case  of  con- 
dictiug  equities,  which  should  be  resolved  in 
favor  of  the  def Emdant  in  poaseesion ;  but  we 
aee  no  conflicting  equities.  Whatever  may 
be  the  equitable  nghta  of  the  defendant,  tliey 
do  not  conflict  with  those  of  the  plaintiffs, 
because  ahe  has  no  equitiee  against  the  plain- 
tiffs. None  of  ber  money  went  to  tliem,  nor 
did  it  go  to  pay  their  debt  or  exonerate  their 
property.  They  never  owed  the  debt,  and 
their  land  had  been  exonerated  by  operation 
of  law  befoie  it  was  bought  by  the  defend- 
ant, or  even  sold  by  the  mort^gee.  If  ahe 
has  any  equities,  by  subrogation  or  other- 
wise,— and  that  question  ia  not  before  ua, — 
it  seems  to  us  that  they  must  be  against  ei- 
ther the  lather,  whose  debt  she  paid,  or  thoa* 
who  received  her  money.  What  le^  rights 
she  may  have  against  her  vendor  we  have 
no  means  of  knowing.  Thia  may  aeem  a. 
hard  rule,  and  we  frankly  admit  that  we 
have  carried  it  as  far  as  we  care  to  go;  but 
BO  far  we  must  go  in  deference  to  the  settled 
decisiona  of  this  court  and  in  justice  to  tha 
trnsting  wife  and  helplssa  children.  Per- 
ceiving no  error  in  our  former  Judgment,  the 
petition  to  rehe^ir  is  dismissed. 

We  do  not  think  that  a  motion  for  a  new 
trial  for  newly-discovered  evidence  Is  prop- 
erly before  ua  on  a  petition  to  rehear,  ares 
if  due  diligence  had  t)e«n  shown. 

Petition  <Mmiased. 


PENNSYLVANIA  SUPREME  COUET. 


iraW  ENGLAND  MUTUAL  LIFE  INSUR- 
ANCE COMPANY  of  Boston,  Massochu- 
setta,  Appt. 

(101  Pa.  20T.) 

1.     Its  reesTerr  csb  be  had  on  a  vsller 
of  lir«  InaarkBes  in  case  death  la  caused 
br  volantarr  BDbmlasiOD  to  an  lltes*!  opera- 
tion performed  In  order  to  get  rid  of  an  Illegit- 
imate fVtUB. 
'S.     Tlia  i|a«tloa  of  tlis  nedleal  necea- 
Nora. — On  the  general  aubject  of  death  caused 
•hj  erlBM  aa  affecting  liability  of  iDsarance  mm- 
panj-  there  are  some  casee  Id  ■  fiota  to  Darrow 
V.  Famllr  Fund  8oe.  (N.  T.)  8  L.  R.  A.  495,  and 
-also  In  note  to  Bbeanon  v.  Faciac  Mot,  L.  Ids. 
•Co.  (Wii.)  e  L.  H.  A.  680. 

■«  L.  R.  A. 


■Itr    (of   an    BboFtloB   to   gel   rtd   of  an 

lllegltiniaie  tceiDs  sboold  not  be  sabmltted  to 
the  Jurr  In  an  action  apon  a  pollcj'  opoo  the 
IKe  of  deceased,  wbere  no  suggestion  of  Euch 
nBcrselty  appearB  In  the  evidence. 
3.  A  ^OBian  ^vlio  Boltelta  and  anbinltB 
to  a  criminal  shortlDB  to  get  rid  of  sn 
Illegitimate  ftetns  violates  the  criminal  laws 
within  the  meBDlDg  of  ■  clauie  In  a  life  In- 
surance policy  exempting  the  cotDpanjr  from 
llabilltj  A)r  deatb  caused  by  violation  of,  or 
attempting  to  violate,  the  criminal  law, 

(April  24,   ISeS.) 

APPEAL  by  defendant  from  a  indirment 
of  the  Court  of  Common  Pleas  for 
Luzerne  County  in  favor  of  plainLilF  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  policy  of  life  insur- 
ance. Reversed. 
The  facU  are  atated  in  the  opinion. 
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Meun.  W.  B.  Hot^ftH  uid  J.  B, 
WoodirkTd.  for  appellant: 

The  facta  once  eetablielied  or  conceded, 
their  legal  elTect  is  for  the  courL  When, 
therefore,  upon  all  the  evidence,  no  quea- 
tion  of  fact  is  left  in  doubt  or  controversy 
the  trial  judge  should  direct  a  verdict;  but 
if  facts  are  in  doubt,  or  if  there  ia  conflict 
ill  the  evidence  relating  to  them,  the  doubt 
must  be  resolved,  or  the  conflict  decided  by 
t^e  jury  before  the  legal  value  of  such  facts 
can  be  pronounced  by  the  court. 

Cougle  V.  McKee,  151  Pa.  603,  2S  Atl.  115. 

When  there  is  no  real  controversy  as  to 
the  facta  the  court  may  give  a  binding  in- 
struction to  the  jury. 

Oordnw  v.  McLall^,  4  W.  N.  C.  435; 
Holland  V.  Kindrtsgan,  156  Pa.  166,  25  Atl. 
1077. 

The  act  of  Helens  Roberts  in  submitting 
to  the  operation  for  abortion  was  a  miade- 
ineanor  on  ber  part  under  the  common  law. 

2  Wharton,  Crim.  Law,  old  ed.  !  1221, 
new  ed.  g{  692,  59S;  Scott  v.  FhiUtdelphia, 
5  Legal  k  luB.  Rep,  19;  Com.  v.  Demain,  3 
aark,  487;  Mills  v.  Com.  13  Pa.  631. 

It  is  not  the  murder  of  t,  living  child 
which  constitutes  the  offense,  but  the  de- 
struction of  gestation  by  wicked  means  and 
agninat  nature.  The  moment  the  womb  is 
instinct  with  embryo  life,  and  gestation  has 
begun,  the  crime  may  be  perpetrated. 

MilU  V.  Com.  13  Pa.  631 ;  Stole  v.  Meek, 
70  Mo.  355,  35  Am.  Rep.  427. 
-  The  neceeaity  for  procuring  an  abortion 
or  miscarriage  in  order  to  aave  the  life  of 
mother  or  child  is  the  rare  exception;  the 
presumption  is  against  such  necessity. 

Stale  T.  Lee,  69  Conn.  186,  37  Atl.  79; 
Eaichard  v.  State,  79  Wis.  357.  49  N.  W. 
380;  I  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  195, 
note  3. 

Metart.  John  T.  I.em»I>am  and  H.  W. 


FkIh 


,  for 


ippellee 


When  there  is  any  evidence  which  alone 
would  justify  an  inference  of  the  disputed 
fact,  it  must  go  to  the  jury  however  strong 
or   persuasive   may    be    the   countervailing 

Howard  Ewp.  Co.  v.  Wile,  94  Pa.  201; 
Peel  T.  Elder,  62  Pa.  316,  1  Am.  Rep.  414; 
Oromfta  v.  J^neh.  20  W.  N.  C.  376;  Wegt 
Branch  Bank  v.  Donaldson,  6  Pa.  179 :  Ful- 
ton V.  Lancaster  County.  162  Pa.  306,  29 
At!.  763;  Lehigh  Coal  d  Tfav.  Co.  v.  Evans, 
176  Pa.  32,  34  Atl.  999. 

Green,  J.,  delivered  the  opinion  of  the 

We  are  clearly  of  opinion  that  the  learned 
court  below  <ihould  have  affirmed  the  sixth 
point  of  the  defendant,  and  directed  the  jury 
to  render  a  verdict  for  the  defendant.  There 
was  no  dispute  about  the  facta  of  the  case, 
nor  any  que^ition  as  to  the  law.  That  the 
deceas^  woman  voluntarily  submitted  to 
an  operation  for  abortion  upon  her  person. 
and  that  she  caused  it  to  be  done  Ijy  her 
own  importunity  to  that  end,  and  that  nhe 
died  from  the  direct  effects  of  the  operation, 
was  establiahed  by  the  overwhelming  testi- 
mony in  the  case,  withont  the  least  shade  ni 
contradictory  evidence.  The  substance  of 
53  L.  R.  A. 


ail  this  was  conceded  in  the  ^large  of  tb* 
court  to  the  jury,  and  the  judge  inatructMk 
the  jury  that  if  th^  believed  that  the  opera- 
tion was  submitted  to  voluntarily,  without, 
any  justifiable  medical  reason,  they  should. 
And  for  the  defendant.  The  court  atlirmed 
the  firet  and  second  points  of  the  defendant,, 
which  presented  the  subject  in  that  aspect 
alone.  But  the  learned  court  intimated, 
that  there  might  have  been  some  othiir  in- 
tervening cause  that  produced  the  death  of 
the  party,  and  submitted  that  question  to 
the  jury  thus:  "Did  any  other  cause,  tak- 
ing in  consideration  where  it  waq  alleged  it- 
waa  performed,  intervene,  which  produced. 
blood  poisoning  or  septicemia,  and  caused 
death?  If  it  did,  the  company  will  have  to- 
pay  tbe  amount  of  this  policy.  If  it  did 
not,  you  should  return  a  verdict  in  their 
favor,"  As  there  was  not  the  smallest  frag- 
ment of  testimony  as  to  the  eiistmce  of  any 
other  cause  of  tbe  death  of  the  insured  thaib 
tbe  abortion,  it  was  grave  error  to  submit 
such  a  question  to  the  jury.  It  only  tendeit 
to  mislead  them  and  direct  their  attentioR< 
to  a  false  issue.  There  was  no  question: 
that  the  policy  was  a  Massachusetts  con- 
tract, and  was  governed  by  the  law  of  that 
state.  It  was  also  shown  that  the  suprem» 
court  of  that  state  had  decided,  in  a  CBSM- 
almost  precisely  similar  to  this,  that  there- 
could  be  no  recovery  on  a  policy  of  life  in- 
surance upon  the  ground  of  public  policy, 
if  death  results  from  the  insured  havine 
voluntarily  submitted  herself  to  an  ill^u 
operation,  known  to  ber  to  be  dan^rous  to- 
life,  with  intent  to  cause  an  abortion,  with- 
out any  justifiable  medical  reason.  Batch 
V.  Mutual  L.  Ins.  Co.  120  Mass.  550,  21  Am. 
Rep.  541.  The  testimony  in  the  present  case- 
proved  roncluai  vely,  and  without  the  least 
contradiction,  that  the  insured  procured  tb* 
operation  for  an  abortion  to  be  performed 
upon  hei-  person,  and  that  she  died  in  di- 
rect consequence  of  the  operation.  Dr. 
Crawford  testified  on  this  subject  as  fol- 
lows: "She  told  me  in  the  meantime  that 
she  had  undergone  an  operation;  she  had  an 
abortion.  .  .  .  She  told  me  that  it  was. 
done  in  Nanticoke,  one  week,  I  think,  or 
about  one  week,  prior  to  that  time ;  that 
it  was  done  by  the  insertion  of  an  instru- 
ment into  ber  womb.  She  told  rae,  too, 
that  several  previous  attempts  had  been 
made  by  the  sarae  person  to  produce  the- 
abortion ;  that  those  attempts  had  failed. 
At  the  time  she  mentioned  (a  week  before) , 
she  had  again  visited  the  abortionist:  anA 
that  he  then  performed  a  different  opera- 
tion; that  he  did  what  he  called  'dilating' 
her  womb, — that  ia.  introduced  in  and 
forced  it  open."  He  also  testified  that  he- 
told  her  she  would  certainly  die,  and  she  re- 
Elied,  "Oh,  no;  I  am  not  going  to  die.  I 
ave  had  as  many  as  six  atiortions,  nr  had- 
an  abortion  produced  as  many  as  six  times, 
and  I  have  always  gotten  well,  and  T  will' 
now."  tShc  repeated  a  similar  statement  iiv 
the  presence  of  Mrs.  Harvey,  when  she  said, 
"Oh,  pshaw!  I  am  not  going  to  die.  I  have- 
had  this  done  two  or  three  tinici  before:'* 
and  to  Mr.  Whalen,  who  testified,  "Well, 
she  said  she  had  that  done  <ievem1  times  be- 
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fore;  thftt  she  would  get  over  It;"  and  U> 
Mr.  Duvieon,  vho  testilied  that  she  said 
"she  would  not  die;  that  this  had  been 
done  before,  and  ahe  bad  atwaya  recovered." 
To  Dr.  Stoecbel,  who  delivered  the  fcetus, 
•he  named  the  person  who  performed  the  6p- 
ATAtion.  saying  it  was  a  Dr.  Dan,  of  Naoti- 
eobe.     Sho  waa  asked: 

Q.  What  did  she  »3.j  about  Dr.  Dan,  if 
an^hingT 

A.  She  said  that  he  had  performed  sev- 
eral operations  which   were  not  successful. 

Q.  Un  her  7 

A.  On  her.  Am)  she  asked  me,  to  use  her 
own  words,  if  I  thought  he  hadn't  made  a 
botch  of  it.    .    .    . 

Q.  Whether  or  not  she  told  you  how  many 
tines  ahe  had  been  down  to  see  Dr.  DanI 

A.  She  ipoke  of  two  or  three  times. 

Dr.  Stoeckel  also  t«Bti&ed  that  she  did 
not  discover  any  ma] formation  of  the  womb; 
and,  when  aaked  whether  she  discovered  any 
medical  reasons  (or  the  abortion,  replied, 
"I  dido't  discover  anything  of  that  sort" 
Dr.  Crawford  testifled  directly  that  she  died 
from  the  ^ects  of  an  abortion.  In  addi- 
tjon  to  this,  the  medical  testimony  all  showed 
that  the  conditions  reeulting  from  an  abor- 
tion were  present,  and  that  her  death  was 
the  consequence  of  those  conditions.  Against 
all  this  teatimony,  there  was  not  a  particle 
of  evidence  in  contradiction.  There  was  not 
ao  much  as  a  suggestion  that  there  was  any 
medical  occasion  for  the  operation,  and  the 
court  was  in  serious  error  in  submitting 
Korrh  a  question  to  the  jury.  It  was  not  nsc- 
eesary  to  estaHiah  by  specific  proof  that 
there  W8S  no  such  necessity,  because  the 
whole  of  th«  testimony  disdosed  the  purpose 
of  the  deceased  to  have  the  operation  per- 
formed in  order  to  get  rid  of  an  illegitimate 
fistus;  but  Dr.  Stoeckel  did  testify  that  she 
could  not  discover  any  medicaJ  reasons  for 
the  abortion.  In  the  Batch  Cote  the  su- 
preme court  of  Massachusetts  decided  that 
there  could  be  no  recovery  in  such  circum- 
staufCB.  on  the  t^ound  of  public  policy,  say- 
ing. "We  are  of  opinion  that  no  recovery  can 
be  had  in  this  case,  because  tJie  act  on  the 
part  of  the  assured  causing  death  was  of 
such  a  cJiaracter  that  public  policy  would 
preclude  the  defendant  from  insuring  her 
against  its  consequences;  for  we  can  have 
no  question  that  a  contract  to  insure  a  wo- 
man against  the  risk  of  her  dying  under  or 
In  ctmsequenee  of  an  illegal  operation  for 
abortion  would  be  contrary  to  public  policy, 
and  could  not  be  enforced  in  the  courts  of 
tliie  commonwealth."  We  see  no  reason  to 
question  the  soundness  ot  this  proposition, 
and  it  has  oar  approval.  As  we  have  a 
eriminal  statute  imposing  severe  punishment 
for  the  perpetration  of  the  crime  of  abor- 
tion, it  follows  that  our  own  public  policy 
corresponds  with  that  pronoun^  by  the  su- 
preme court  of  Massachusetts.  But,  in  ad- 
dition to  this,  the  offense  is  a  crime  at  com- 
mon law.  In  1  Wharton,  Grim.  Law.  i  502, 
It  is  said:  "At  common  law.  the  destruction 
of  an  infant  unborn  is  a  misdemeanor,  sup- 
U  L.  R.  A. 


posing  the  child  to  have  been  bom  dead ; 
though,  if  the  child  die  subsequently  ta 
birth,  from  wounds  received  in  the  wtrmb,  it 
is  homicide."  In  the  case  of  Jftlls  v.  Cora. 
13  Pa.  633,  we  said:  "  'Miscarriage,'  botli  ia 
law  and  philology,  meana  the  bringing  fortii 
the  f(Etu9  before  it  is  perfectly  formed  and 
capoiblc  of  living,  and  is  rightfully  predi- 
cated of  the  woman,  because  it  refers  to  the 
act  of  premature  delivery.  The  word  'abor- 
tion' is  synonymous  and  equivalent  to  'mis- 
carriage,' in  its  primary  moaning.  !t  has 
a  secondary  meaning,  in  which  it  is  used  to 
denote  the  offapiing;  but  it  was  not  used  in 
that  sense  here,  and  ought  not  to  have  been. 
It  is  a  flagrant  crime,  at  common  law,  to 
attempt  to  procure  the  miscarriage  or  abm'- 
tionof  the  womsji;  because  it  interferes  with 
and  violates  the  mysteries  of  nature  in  that 
process  by  which  the  human  race  is  propa- 
gated and  continued.  It  is  a  crime  against 
na.ture  which  obstructs  the  fountain  of  life, 
and  therefore  it  is  punished."  In  1 
Wharton,  Grim.  Iaw,  (  599,  it  is  said,  "All 
parties  concerned  in  the  ofl'ease  are  respon- 
sible, whatever  maj"  be  the  part  they  take." 
We  do  not  think  it  can  be  questioned  that 
the  woman  who  solicits  the  commission  of 
the  offense,  and  submits  her  body  for  its  per- 
petration, con  be  regarded  as  other  than  a 
participant  in  its  commission,  and  is  there- 
ioro  criminally  responsible.  Viewed  in  that 
light,  in  the  present  instance,  the  deceased 
comes  directly  within  the  operation  of  the 
prohibitory  clause  of  the  policy;  for  she  was 
actually  engaged  in  the  violation  of  the 
criminal  law  of  Massachusetts,  where  the 
contract  was  made,  and  of  Pennsylvania, 
where  she  was  at  the  time  the  offense  wa» 
committed.  ITbe  act  was  also  highly  im- 
moral and  illegal,  as  well  on  her  part  aa  o 


trary  to  public  policy  to  permit  a  recovery. 
Upon  the  whole  case,  it  was  the  plain  duty 
of  the  court  below  to  direct  a  verdict  for  the 
defendant.  The  case  of  Morris  v.  Stale  Mut. 
L.  As»»r.  Co.  183  Pa.  572,  3B  Atl.  52,  has 
no  application,  as  its  controlling  facts  are 
entirely  different. 

Judgment   is   reversed,   and   judgment   la 
now  entered  in  favor  of  the  defendant. 


Mary  E.  WEST,  App(., 

Louis  EMANUEL. 

(198  Pa.  180.> 

A  dnvjrlst  ■•  act  RitlItT  at  nearll- 
■lenee  In  selling  tn  customers  proprlecarr 
medicines  In  the  packai^  and  under  the  label 
at  the  proprlerar  or  patencee.  without  mak- 
ing an  aaalfsls  of  the  contents. 


(JoDuar]'  T,  1901.) 


n[>KllgeDce  In  the  sale  ot  drugs,  see  Crarr  *. 
farker.  W.  t,  Co.  (MIcb.)  21  L.  R.  A.  180.  and 
note :  Meyer  v.  King  (Miss.)  35  L.  K.  A.  474  ; 
and  Wise  v.  Morgan  (Tenn.)  44  L.  B.  A.  54S. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Commoo  Pleai,  No.  3,  for 
All^heny  County,  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  for 
the  death  of  plaintilT's  daughter,  which  waa 
alleged  to  have  been  caused  by  a  heodacbe 
powder  sold  to  her  by  defendant.  Af- 
firmed. 

It  appeared  from  tbe  evidence  that  plain- 
tifT'a  daughter,  Edna  West,  was,  on  Sunday, 
November  27,  1888,  suffering  with  headache. 
That  she  said  ahe  would  have  to  get  Homf^ 
thing,  and  went  to  defendant'e  drug  store, 
and  purchased  a  Kohler's  headache  powder. 
She  immediately  returned  home  and  took 
the  powder  between  6  and  7  o'clock  in  the 
afternoon.  Shortly  after  retiring  she  was 
'discovered  bv  lier  mother  and  sister  to  be  in 
distress,  and  to  be  unconscious.  Their  ef- 
forts to  arouse  her  proving  fruitless,  they 
aent  for  physicians,  who  were  also  unable 
to  afford  relief,  and  she  expired  at  about 
talf-past  10  in  the  evening. 

Further  facts  appear  in  the  opinion. 

Messrs.  0*Bziea  ft  AaUey,  for  appel- 
lant: 

The  vender  of  drugs  is  bound  to  know 
what  he  is  selling,  to  such  an  extent,  at 
least,  as  to  insure  that  he  is  ubt  selling  the 
ignorant  public  a  deadly  poison  disg'iised 
as  a  useful  medicine.  If  tbis  is  not  tbe  ri^ie, 
to  what  purpose  are  the  stringent  penal 
regulations  governing  the  sale  of  poisons 
(see  act  May  24,  1887,  P.  L.  ISS),  and  the 
'Various  acts  regulating  the  practice  of  phar- 
<nacv,  and  the  qualifications  for  dispeusing 
medicines?  See  Act  June  16,  1891,  and 
May  24,  P.  L.  313. 

The  vastly  larger  proportion  of  the  ordi- 
CLary  druggist's  bmineas  is  in  commercial 
wares.  Doiibt'ess  for  every  preparation  of 
tiis  own  be  sells  ten  of  those  he  bought  elsa- 
where.  In  iLeither  case  is  he  an  agent,  but 
a  principal  working  for  his  own  profit.  The 
patent  medicines  and  others  which  he  sells 
are  his  property  or  merchandise;  and  when 
asked  for  a  remedy,  and  he  sells  it,  does  he 
not  guarantee,  at  least,  that  if  it  does  not 
prove  eflicacious  and  cure,  it  will  not  kill  I 

Is  it  not  actual  negligence  for  him  to  fail 
4o  inquire  and  ascertain,  at  least,  that  his 
remedy  will  not  prove  dangerous  and  even 
fatal?  Is  he  to  be  excused  from  all  re- 
sponsibility, on  his  assertion  that  he  did  not 
]fcnow  the  nature  of  the  medicinel 

Smith  V.  Hava,  33  111.  App.  244;  Fleet  9. 
JoHentemp,  13  B.  Mon.  227.  50  Am.  Dee. 
-663;  Thoma*  v.  Wincheeter.  6  N.  Y.  337,  67 
Am.  Dec.  455;  Ijongmeid  v.  HoUidiiy,  6 
Eng.  L.  ir,  Eq.  562. 

Ur.  GeoTKo  H.  Qnaill  for  appellee. 

Per  Cnrlaatr 

At  the  close  of  the  plaintiff's  case,  and 
■on  motion  of  the  defendant,  the  court  en- 
tered a  compulsory  nonsuit,  n'hicb,  on  appli- 
«ation  of  the  plaintiff,  it  refused  to  take  off. 
As  the  evidence  introduced  by  tbe  plaintiff 
failed  to  establish  or  disclose  a  cause  of  ac- 
tion Hgainat  the  defendant,  the  nonsuit  was 
froperly  entered.  The  Kohler  Headache 
Dwilers  were  in  demand  at  least  twelve  or 
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fifteen  years  ago,  and  froin  that  time  on 
they  were  to  be  found  for  sale  in  'most,  if 
not  all,  of  the  principal  drug  stores.  They 
were  recognized  and  r^pirded  as  an  edEcient 
and  proper  remedy  for  headaches,  and  were 
mainly  UFed  to  relieve  them.  They  were  a 
patent  or  proprietary  medicine  manufao- 
tured  by  Kohler,  and  sold  by  him  to  the 
drug  stores,  which  sold  them  to  their  cos- 
tomers.  In  the  sales  of  patent  or  proprie- 
tary medicines  furnished  t^  tbe  compounder 
of  the  ingredients  which  compose  them  the 
druggist  11  not  required  to  analyze  the  coa- 
teuts  of  each  bottle  or  package  he  receives. 
If  he  delivers  to  the  consumer  tJie  article 
called  for  with  tbe  label  of  the  proprietai; 
or  patentee  upon  it,  he  cannot  be  justly 
charged  with  n^ligence  in  so  dmng. 
Judgment  affirtitSd. 


PatrltA  ENR16HT  et  al.,  Appl:, 


(IBS  Fa.  IM.) 

l>aBy  caBBOt  eject  fnt^ 
■  tea  yemwrn  Bid  who  Is  trea- 
'  cauM  him  b;  fright  or  (ear 
Id.  while  It  Is  In  rapid  m»- 


A   railroad  c 


(JaDDOTT  7,  1901.) 

APPEAL  by  pl^ntiffa  from  a  judgment  of 
the  Court  of  Common  Pleas,  tio.  3,  for 
Allegheny  County  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  aris- 
ing from  injunea  caused  to  Joseph  Enright 
by  the  alleged  n^ligence  of  defendant.     JRo- 

The  facta  are  stated  in  the  opinion. 

MeatTt.  T.  T.  Doneboo  uid  Horaoe  f. 
Miller,  for  appellants: 

While,  under  some  circumstances,  it  has 
been  held  that  a  railroad  company  owes  no 
duty  to  a  trespasser,  it  has  always  been  the 
law  that  this  does  not  justify  a  positive  act 
which  endangers  a  trespasser's  life;  and 
this  is  especially  true  in  the  case  of  infant 
trespassers. 

BiddJe  V.  Eetlonville,  M.  <E  F.  Pa*».  R. 
Co.  112  Pa.  561,  4  Atl.  48S;  Pitttburg,  A. 
A  H.  Pas*.  R.  Co.  V.  Caldvxll.  74  Pa.  421 ; 
Pitttbtirg,  A.  it  M.  Pass.  R.  Co.  v.  Dcnahuc, 
70  Pa.  118;  Arnold  v.  Pennsylvania  R.  Co. 

Note. — As  to  ejcctinn  of  trpspasser  from 
irniD,  see  !□  this  Series,  Sontbem  Kansas  R. 
Co.  V.  Bsadfard  (Kan.)  11  L.  it.  A.  432.  and 
note  I  and  Burch  v.  Baltimore  &  P.  B.  Co.  (D. 
C.)  2S  L.  K.  A.  1S9. 

As  to  Trmter's  llabllltr  for  servant's  tortious 
I  Diary  tn  third  person  In  the  absence  ot  any  con- 
traottial  relation,  see  Ritchie  v.  Waller  (Conn.) 
2T  L.  R.  A.  IGl,  and  note;  Usyer  v.  Thompson- 
ITutcblson  Itldg.  Co.  (Ala.)  2S  L.  B.  A.  4.13; 
Pierce  v.  Nortb  Csrollos  R.  Co.  (N.  C.l  44  L. 
R.  A.  S16:  Baltimore  Consol.  R.  Co.  t.  Pierre 
(Md.)  45  L.  B.  A.  627:  Nelson  Business  College 
v.  l,\oi6  (Oblo)  46  L.  R.  A.  SI4 :  and  Galveston, 
II.  &  ».  A.  B.  Co.  V.  Zaotilntsr  (I'si.)  47  L.  B. 
A.  28S. 


Ehbioht  t.  PiTTBHUROH  Junction  R.  Co. 


an 


115  Pft.  135,  8  AU.  213;  McCullg  r.  Clarke. 
-40  Pa.  39D,  80  Am.  Dec.  681;  Barre  v.  Read- 
ing  City  PoM.  H.  Co.  156  Pu  170,  26  AU. 
SB. 

If  there  be  any  evidnace  beyoad  a  mere 
Ecintilta,  however  Hlight,  from  which  the 
jury  may  draw  any  inference  favorable  to 
the  plaintiff,  the  case  should  be  submitled; 
*nd,  if  it  inadvertently  happens  to  be  with- 
drawa  from  the  jury  by  judgment  of  non- 
suit, the  latter  shomd  t>e  taken  oS  by  the 
trial  court. 

Btutian  r.  Philadelphia,  180  Pa.  S27,  36 
-Atl.  746. 

Hod  the  boy  been  permitted  to  remain  in 
his  position  in  the  car  while  in  motion,  or 
liad  the  train  been  itopped,  this  accident 
would  not  have  occurred,  for  the  boy  him- 
«elf  states  tiiat  he  would  not  have  fallen 
from  the  car  had  he  not  been  scared  into 
<]aing  BO  by  the  afjeot  and  «nployee  of  the 
«0inpan7. 

Levin  V.  BeoimA  Am.  Traetion  Co.  104  Pa, 
156,  45  Atl.  134. 

Ur.  Johu  MoCImtb,  for  appellee: 

The  boy  was  voluntarily  where  he  had  no 
right  to  be,  and  where  he  had  no  right  to 
<lBim  protection. 

Flower  V.  Penntyivama  R.  Co.  68  Pa.  210, 
■i  Am.  Bep.  SSI. 

The  child  bring  nnlawfully  upon  the  car, 
the  defendant  company  owed  it  no  duty,  and 
is  not  liable  for  the  injury. 

Cauley  v.  Pittabitrgh,  0.  <t  Bt.  L.  R.  Oo. 
-05  Pa.  309,  40  Am.  Rep.  664;  Dvff  v.  Alle- 
gheny Valley  R.  Co.  91  Pa.  468,  36  Am.  Itep. 
«T5;  Baltimore  d  0.  R.  Oo.  t.  Sehmadling 
101   Pa.  258,  47  Am.  Bep.  706. 

The  rule  as  to  the  management  of  street 
«ars,  which  are  ccmBtructed  and  run  so  as 
to  be  under  the  imroediat«  control  of  the 
■driver,  and  to  stop  every  few  feet,  is  not  in- 
-tended  to  be  applied  to  the  management  of 
■team  engines  drawing  immense  loads,  dif- 
'ficult  to  start  and  difficult  to  stop. 

Fittabvrg,  A.  A  M.  Paat.  R.  Co.  t.  Gald- 
v«U,  74  Pa.  481 ;  Floicer  v.  Fenngylvania  R. 
■Co.  69  Pa.  210,  8  Am.  Bep.  SSI;  Cauley  v. 
Pittsburgh,  C.  it  Bt.  L.  R.  Co.  S5  Pa.  398,  40 
Am.  Rep.  664;  Riddle  v.  EeetonvilU,  li.  (E 
F.  Patt.  R.  Co.  112  Pa.  591,4  Atl.  485;Barre 
T.  Reading  City  Paas.  R.  Co.  155  Pa.  170,  26 
Atl.  99;  Lemn  v.  Traction  Co.  194  Pa.  156; 
Pillaburg,  A.  4  M.  Paii.  R.  Co.  v.  Donahue, 
70  Pa.  119. 

Heatraaat,  J.,'  delivered  the  opinion  of 
■the  court; 

.Joseph  Enright,  a  boy  of  t«n  years,  In 
-company  with  two  other  boys,  boarded  a 
freight  train  on  defendant's  road  while  it 
was  standing  at  the  foot  of  Fortieth  street, 
In  the  ci^  of  Pittsburg,  on  the  afternoon 
-of  th«  5th  day  of  September,  1897.  They 
got  on  a  Fitteburg  A,  Western  iron  flat  ear 
located  about  the  middle  of  the  train.  A 
Baltimore  A  Ohio  ent:<ine  pulled  the  train, 
snd  an  engine  of  the  defendant  company 
pushed  it,  A  brakeman  saw  the  boys  get 
■€ia  Uie  train,  but  at  that  time  did  not  offer 
to  put  them  off.  The  destination  of  the 
boya  wafl  Schenley  Park,  to  see  the  goat 
raoM.  After  the  train  had  stopped  at  the 
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foot  of  Fortieth  street  long  enough  to  at- 
tach the  pushing  engine,  it  started  south  in 
the  direction  of  the  park.  When  it  emerged 
from  the  tunnel  at  or  near  the  park,  Joseph'a 
companions  jumped  off.     The  t^ajn  then  was 

King  pretty  fast,  and  for  that  reason  the 
y  did  not  wish  or  intend  to  attempt  to  get 
on.  At  that  time  the  brakeman  wlio  waa 
on  the  train,  and  two  cars  from  -loaeph, 
waved  a  stidc,  and  hallooed  at  him,  "Here 
cornea  the  detective!"  The  boy,  being 
frightened  by  the  conduct  of  the  brakeman, 
left  the  car  on  which  he  was  riding,  and  got 
□n  the  bumper  between  it  and  the  car  next 
in  front  of  it.  After  he  did  eo,  the  brake- 
man  again,  waved  his  stick  »A  him,  and 
hallooed,  "Here  comes  a  detectivel"  The  boy 
"len,  through  fear,  attempted  to  get  off  the 


train  while  it  n 


;  rapidly,  and,  fall* 


h^  been  riding,  was  seriously  injured. 
His  right  lis  waa  taken  off  and  his  left  1^ 
was  badly  lacerated.  Such,  briefly  stated, 
are  the  facta  of  the  case  as  disclosed  by  the 
testimony.  The  learned  judge  of  the  court 
below  granted  a  compulsory  nonauit,  and 
subsequently  refused  to  take  it  off,  for  the 
reasim,  aa  stated  in  hia  opinion,  that  "this 
case  is  ruled  by  the  case  of  Cavley  v.  Pittt- 
burph,  0.  A  Bt.  L.  R.  Co.  93  Pa.  408,"  40  Am. 
Bep.  064.  We  must,  therefore,  assume  that 
the  court  below  held  that  the  action  of  the 
brakeman  resulting  in  the  injury  of  Joseph 
Enright  was  not  negligence  for  which  tne 
defendant  company  was  liable. 

The  liability  of  the  defendant  in  tbla  ac- 
tion depends  upon  the  question  whether  it 
owed  a  duty  of  ordinary  care  and  prudence 
to  the  plaintiff's  son  under  the  circumstan- 
ces of  the  case,  and  whether  it  exercised 
auch  duty.  It  no  obligation  of  that  charac- 
ter rested  ap<»i  tiie  defendant,  then  it  is  ex- 
onerated from  any  liability  for  the  action 
of  its  employee  in  causing  the  boy  to  place 
himself  in  a  perilous  tiosition,  which  re- 
sulted in  his  injury.  The  testimony,  which 
we  must  assume  to  be  true,  establishes  the 
fact  that  the  boy  was  frightened  by  the 
brakeman,  so  that  he  attempted  to  get  oS 
the  train  before  he  otherwise  woula  have 
done  BO.  The  defendant's  employee,  there- 
fore, while  in  the  line  of  hia  duty,  caused 
the  boy  to  make  an  attempt  to  leave  the 
train  while  it  was  moving  rapidly.  This 
act  occasioned  the  injury  to  the  plaintiff's 
son.  Was  it  nwligenceT  The  solution  of 
this  question  will  determine  tTie  correctness 
of  the  judgment  of  the  court  below.  If  the 
poaition  assumed  by  the  court  and  urged  bv 
the  appellee's  coi^nsel  be  correct,  then  a  rail- 
road company  owes  no  duty  whatever  to  a 
person  of  any  age  who  enters  upon  one  of 
ita  trains  as  a  trespasser.  The  company, 
under  such  circumstances,  may  with  impun- 
ity at  any  time  eject  a  person  from  a  train 
at  the  peril  of  life  and  timb.  Its  employees 
may  throw  the  trespasser  from  the  train, 
though  death  necessarily  results  from  their 
action.  The  child  of  tender  yearn,  whose 
discretion  cannot  protect  him, — aa  in  this 
case. — who  has  entered  its  train  with  the 
knowledge  and  without  objei^tion  of  the 
brakeman,  may  he  cast  from  the  train  with 
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iinpuiuty  while  iU  rftpid  speed  ineures  tb« 
greatest  dajiger.  Such  is  the  logical  can- 
cluaion  from  the  rulings  of  the  court  below. 
We  cannot  asBent  to  a  doctrine  fraught  with 
BO  much  danger  to  the  public,  and  with  so 
little  regard  for  the  rights  of  the  iadividual. 
As  said  by  Mr.  Justice  Gordon  ia  Biddle  t. 
EettonvilU,  H.  &  F.  Pats.  R.  Co.  112  Pa. 
651,  4  Atl.  485,  "it  would  so  illj  accord  with 
Christian  civilization  as  to  render  its  main- 
tenance impoaaible."  It  cannot  be  sup- 
Krted  by  reason,  it  ignores  a  dut^  owed 
a  man  to  his  fellow  men  in  civilized  so- 
ciety. It  repudiates  an  obliention  resting 
alike  upon  the  individual  and  the  corpora- 
tion. The  plaiotifF's  son  was  a  trespasser 
upon  the  defendant's  train.  He  had  no 
right  to  be  there,  and  the  brakeman  would 
have  been  Justifled  in  expelling  him.  The 
defendant  owed  no  duty  to  carry  him  in 
safety  to  his  destination,  or  to  surround  him 
with  safeguards  t«  protect  him  from  falling 
from  the  train  while  in  motion.  He  was  not 
a  passenger,  nor  entitled  to  protection  as 
such.  The  defendant  was  not  ret^uired  to 
stop  its  train  to  permit  him  to  alight,  nor 
io  run  the  train  at  any  particular  speed 
to  suit  the  boy's  convenience,  or  for  his 
safety.  No  duties  of  this  character  devolved 
upon  it.  But,  conceding  this  to  be  true, 
it  doRS  not  follow  that  the  defenda-nt.  by  its 
emplcyees,  could  eject  the  boy  from  the 
tram,  or  cause  him,  by  fright  or  fear,  to 
leave  the  train  while  in  rapid  motion,  so  as 
to  endanger  bis  life.  The  child  being  on  the 
train,  and  it  running  at  a  rapid  speed,  it  be- 
came the  duty  of  the  defendant  and  its  em- 
Sloyees  not  to  eject  him.  This  duty  arose 
-om  the  circumstances.  The  failure  to  ob- 
serve it  was  "a  want  of  ordinary  care  under 
the  circumstances,"  which  is  negligence. 
The  brakeman  knew  tlie  train  was  in  mo- 
tion, and  hence  saw  the  danger  which  must 
result  from  his  conduct  if  the  boy  attempted 
to  leave  the  train.  Hia  act  was  done,  thei-e- 
fore,  with  full  knowledge  of  the  peril  in 
which  it  placed  the  child.  Conaequently, 
the  defendant,  through  its  employee,  disre' 
garded  a  plain  duty,  which  resulted  in  the 
painful  and  serious  injury  of  the  plaintiff's 

The  simple  proposition  to  be  determined 
here  is  the  right  of  the  defendant,  by  its  em- 
ployee, to  endanger  the  life  of  a  child  of 
tender  years  by  compelling  him  to  alight 
from  a  freight  train  while  it  is  moving  at  a 
rn.pid  sp^ed.  The  boy  was  not  injured  by 
reason  of  the  dangerous  position  in  which 
he  placed  himself,  but  becauae  of  the  care- 
le.in  and  reckless  act  of  tjie  brakeman  In 
cau»i1ng  him  to  alight  while  the  train  was 
in  motion.  The  cause  of  the  boy's  injury, 
therefore,  is  directly  attributable  to  the 
negligent  act  of  the  defendant's  employee 
in  friehtening  him  so  that  he  attempted  to 
quit  the  train  in  the  face  of  imminent  dan- 
ger. We  think  the  defendant  company  was 
iiG^ligent,  and  should  answer  for  its  conduct. 
This  position  Is  sustaineii  by  many  decisions 
of  this  court.  In  Biddle  v.  Hettonville,  M. 
d  P.  Pass.  R.  Co.  112  Pa.  551,  4  Atl.  485, 
Mr.  Justice  Qordon,  delivering  the  opinion, 
saya:  "That  the  defendant's  driver  or  con- 
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ductor  was  grossly  negligent  in  eompellinff 
a  child  of  twelve  yearn  of  e^  to  jump — 
and  that  backwards — from  the  platform  of 
a  moving  car,  no  one  can  well  deny.  .  .  . 
It  was  a  mistatce  to  hold  tjiat,  because  the- 
child  was  a  trespasser,  it  could  therefore 
be  ejected  in  a  manner  which  endangered  it* 
life  or  limb.  In  the  case  of  Pennaylvania 
Co.  V.  Toomey,  91  Pa.  2BG,  we  held,  per  Mr, 
Justice  Mercur,  that  such  a  disposition  oF  a 
trespassing  adult  could  not  be  allowed;  and 
that  ordinary  care  must  be  used  to  avoid 
injury  even  to  a  trespasser  is  fully  estab- 
lished by  the  cases  of  Pennsyfvania  H.  Co, 
V.  Lewis,  79  Pa.  33 ;  Bydnmlie  Works  Co.  v, 
Orr,  83  Pa.  332,  and  Philadelphia  it  S.  R. 
Co.  V,  Eummelt,  44  Pa.  375,  84  Am.  Dec. 
467,"  In  Arnold  v.  Pennsylvania  R.  Go.  Hi 
Pa.  140,  8  Atl.  213,  it  is  said :  "But  the  sec- 
ond rule  to  which  we  have  adverted  is  that 
even  a  trespasser  cannot  be  ejected  from  a. 
train  without  a  reasonable  r^^rd  for  his 
safety.  This  rule,  as  stated  by  Mr.  Justice- 
Hunt  in  the  case  of  Siowr  City  d  P.  R.  Co.  v. 
Stout,  17  Wall.  857,  2]  L.  ed.  746.  is  as  fol- 
lows: Whilst  a  railway  company  is  net- 
bound  to  the  same  degree  of  care  in  regard 
to  mere  strangers  who  are  unlawfully  upon 
its  premises  that  it  owes  to  a  paeeenger,  it 
is  nevertheless  not  exempt  frc»n  responsi- 
bility to  such  strangers  for  injuries  aritiing' 
from  its  negligence  or  from  its  tortious  acts. 
And  this  same  doctrine  has  been  approved 
by  our  own  authorities  [citing  them].  If, 
then,  we  assume  that  the  plaintiff  was  ■ 
trespasser,  still  the  defendant  had  a  duty 
to  perform  with  reference  to  hts  safety  which 
it  was  not  at  liberty  to  neglect;  hence  the- 
court  erred  in  directing  a  nonsuit."  In 
Barre  v.  Reading  City  Pass.  R.  Co.  155  Pa. 
173,  28  Atl.  9S,  the  court  says:  "Assuming- 
as  a  fact  defendant's  allegation  that  plain- 
tiff was  a  trespasser,  that  would  not  justify 
the  driver  in  removing  lier  from  the  rapidly 
moving  car  so  forceably  and  with  such  utter 
disregard  for  her  personal  Hsfety.  If  tlie- 
testimpny  was  believed^as  it  must  have 
been — by  the  jury,  the  driver  was  fully 
aware  of  the  plaintiff's  situation,  and  how 
she  was  sustaining  herself,  and  he  could 
not  have  been  ignorant  of  the  fact  tliHt  .she- 
was  a  child  of  tender  years.  Knowing  all 
this,  he  was  at  least  bound  to  exercine  ^ueh 
care  in  putting  lier  off  as  not  to  endiin(;er 
her  life  or  limbs.  Even  trespassers  are  en- 
titled to  humane  consideration :  but  plain- 
tiff's youth  exempted  her  from  the  charge  of 
being  a  trespasser,  in  the  legal  significalion 
of  the  word." 

The  learned  counsel  for  the  appellee  con- 
tends that  the  facts  of  this  case  bring  it 
within  the  decisions  of  the  court  in  Floirer 
V.  Pennaylmima  R.  Co,  Ofl  Pa.  210,  8  Am. 
Rep.  251 ;  Baltimore  d  O.  R.  Co.  v.  Scftioind- 
lino,  101  Pa.  25S,  47  Am.  Rep.  70C.  and 
Caitley  v.  Pittsburgh,  C.  &  St.  L.  R.  Co.  95 
Pa.  3BS,  40  Ain.  Rep.  864.  It  is  therefore^ 
necessary  to  briefly  refer  to  these  cases,  and 
see  what  they  decide.  In  PJoieer  y.  Penn- 
sylvania R.  Co.,  a  boy,  who  was  standing  on 
the  platform  of  a  water  tank,  was  requested 
by  tne  fireman,  who  was  acting  as  tempo- 
rary oigineer,  to  put  in  the  hose,  and  tuin> 
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the  waUr  on  the  engine  tank.  He  climbed 
up  the  aide  of  the  tender  to  put  in  the  hose, 
And  as  he  did  »a  some  detached  freight  ana 
belonging  to  the  truin  nn  down  witliout 
anF  brakeman,  and  stiuck  the  car  behind  the 
tender,  driving  the  tender  and  engine  for- 
ward. The  buy  fell  from  the  tender,  And 
K'Us  killed.  In  the  opinion  of  the  court,  bj 
Mr.  Justice  Agnev.-,  it  is  said  that  the  case 
turned  "whollj  on  the  elTect  of  the  request 
■of  the  fireman,  who  was  tempomrily  en- 
^neer,  to  put  in  the  hoae  and  turn  on  the 
water,"  It  wm  therefore  held  that,  it  not 
beinc  in  the  scope  of  the  engineer's  or  fire- 
man's employment  to  Ksk  any  one  to  come 
on  the  engine,  the  defendant  was  not  liable. 
In  Baltimore  <E  O,  R.  Co.  v.  Bchwitidling  a 
boy  of  five  or  dx  years  went  upon  the  plat- 
form of  a  railroad  station  for  his  own 
amusement,  and  n'hile  standing  on  the  edge 
of  the  platform,  looking  at  an  ajiproacn- 
ing  train,  wae  struck  and  injured  by  an  iron 
step  which  was  bent  and  projected  a.  few 
inches  from  the  car  of  a  passing  train.  The 
boy  was  told  to  step  back  from  the  position 
he  occupied  on  the  platform,  but  he  refuied 
to  do  so.  Upon  the  authority  of  OilUa  v. 
Pennaylvtuiia  R.  Co.  SQ  Pa.  141,  98  Am.  Dec. 
317,  it  was  held  that  under  these  facta  there 
«Ould  be  no  recovery,  and  that  "the  control- 
line  feature  of  the  inquiry  in  all  such  cases 
is.  Was  there  a  duty  to  the  plaintiff  which 
wta   violated  I7   the   defendanti     If   there 


was  not,  thwe  « 

think  it  apparc] 

referred   to   do   not  sustain   the   < 

of   the   appellee.     The   facts  clearly   distin- 

r'sh  them  from  the  one  at  bar.  It  niuat 
conceded  that  Cauley  v.  Pittsburgh,  C. 
A  St.  L.  R.  Co.  supports  the  position  of  the 
appellee.  It  was  before  the  court  twice, 
and  is  reported  in  95  Fa.  39S,  40  Am.  Rep. 
664,  and  98  Pa.  4S8.  Both  opinions  were 
written  by  the  aame  justice,  and  from  both 
judgmmits  two  justices  dissented.  The 
(pinion  in  the  first  report  of  the  case  is 
broader,  and  goes  much  further,  than  the 
syllabus,  in  which  there  is  nothing  that  con- 
flicts with  the  views  expressed  in  this  opin- 
ion. The  second  opinion  reateratea  the 
views  enunciated  in  the  first  opinion.  We 
have  examined  carefully  the  decisions  of 
this  court  cited  in  both  opinions,  and  are 
convinced  that  they  do  not  sustain  the  con- 
clusion of  the  court  on  the  facts  disclosed 
in  the  Cauley  Caie.  We  do  not  think  the 
doctrine  announced  in  the  opinions  filed  in 
that  case  is  supported  hy  reason  or  author- 
ity, and,  in  so  far  as  it  conflicts  with  the 
views  herein  expreesed,  the  ease  is  over- 
ruled. It  follows  Uiat  the  learned  judge  of 
the  court  below  was  in  error  in  withdrawing 
the  case  from  the  Jury,  and  hence  the  as- 
signments of  error  must  I>e  sustained. 

The  judgment  it  rep«r*ed,   and   a  proce- 
dendo awarded. 
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Tke  rlv^t  to  talce  aeaweed  atraiidcd  on 
tk*  b*iieh  below  high-water  mark  belongs 
to  the  owner  et  the  oplaail.  and  he  may  main- 
tain an  BFtEon  of  trespass  against  one  who  re- 
moves the  seaweed  without  hi*  conMDt. 
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ON  DEMURRER  to  the  declaration  in  an 
action  brought  to  recover  damages  for 
disturbance  of  plaintiff's  right  to  take  sea- 
weed which  had  stranded  upon  the  shore  in 
front  of  his  property.  ■  Demurrer  over- 
mUd. 

The  facta  are  stated  in  the  opinion. 

Mr.  A.  B.  C»kft>,  for  defenaant,  in  sup- 
port of  demurrer: 

The  state  holds  the  fee  to  the  shore  l>e- 
tween  high  and  low  water  mark  as  trustee 
for  the  public. 

Allen  r.  Allen,  19  R.  I.  114.  30  L.  R.  A. 
4B7,  32  Atl.  leo. 

The  state,  being  a  trustee  tor  the  public, 
«oald  not  make  any  grant  inconsistent  with 
the   right   of  the  public.       No   such   right 


could  be  claimed  hy  prescription.  Vvttum 
teinput  occuTTit  regi. 

The  right  of  the  pe<^le  to  "^e  privileges 
of  the  shore"  is  preserved  by  the  ^ate  Con- 
stitution and  statutes.  No  such  grant  can, 
therefore,  be  presumed  in  individual  esses. 

Seaweed  landed  below  ordinary  high- 
water  mark  belongs  to  the  state  in  trust  for 
the  public. 

Mather  v.  Chapman,  40  Conn.  382.  16  Am. 
Rep.  46;  21  Am.  k  Eng.  Enc.  Law,  1st  ed. 
p.  982;  Cooley,  Torts,  2d  ed.  ■36Q,  431. 

In  every  case  the  owner  of  the  smI  where 
the  seaweed  is  landed  has  been  given  the 
ownership  of  the  seaweed  by  virtue  of  his 
ownership  of  the  soil,  and  ever;  one  of  these 
casee  sustains  the  claim  that  the  state  owns 
the  land  below  high-water  mark,  and  that 
the  seaweed  there  belongs  to  the  public. 

Healjf  V.  Thome,  Ir.  Rep,  4  C.  L.  495 ; 
Bt«u>  v.  Bartm,  Ir.  Rep.  11  C.  L  108,  Ir. 
Rep.  9  C.  L.  29;  Boice  v.  fitau>ell. cited inlr. 
Rep.  11  0.  L.  200;  Wt/se  v.  Leahy,  Ir.  Hep. 
9  C.  L.  384;  Miilholland  v.  Killen,  Ir.  Rep. 

8  Eq.  471;  Daley  v.  Murray,  Ir.  L.  R,  17 
Eq.  185;   Hamilton  v.  Atty.  Gen.  Ir.  L  R. 

9  Eq.  271,  Ir.  L.  R.  6  Eq.  ESS;  3  Washb.  Real 
Prop.  54,  6.">,  59;  Umant  v.  TumbuU  (N. 
Y.)   3  Am.  Dec.  427,  note. 


Nora. — Upon  the  qaeatlan  of  the  right  ot  the 
■owxmr  at  land  bonndlng  on  tide  water  to  control 
the  shore  below  blgb-wat«r  mark,  aee  anthorltlea 
collected  Id  note*  to  Ulller  v.  Hendeoball 
J)3  L-  B.  A. 


(Minn.)  8  L.  R.  A.  89; 
Sptd  (Wash.)  12  L.  R.  A.  632.  See  also  Hlddle- 
town  V.  Newport  HosplUl  (B.  I.)  1  L.  R.  A. 
191.  and  Allen  v.  Allen  (B.  I.)  80  L.  B.  A.  4»T. 


Rbodb  Ibi^nu  Sdpbeub  Coubt. 


Mar 


Se&weed,  kelp,  and  other  marine  pUnte 
do  not  belong  to  the  owner  of  the  shore  bo 
long  KB  they  are  aSoat,  or  moved  about  bj 
the  tides,  or  not  attached  to  the  soil. 

Anthony  v.  Gifford,  2  Allen,  649. 

ifr.  W.  P.  Sheffield,  3r^  for  plaintiffs, 
contra : 

The  title  of  the  state  to  the  shore  (be- 
tween high  and  low  water  nuirk)  has  always 
been  subject  to  certain  rights  ot  the  ripa- 
rian proprietors,  owners  of  the  upland. 
Among  these  rights  are; 

The  ri^ht  to  build  out,  not  interfering 
with  navigation,  subject  to  legislative  per- 

i'flj»  V.  Peokham,  11  R.  I.  210. 

The  right  of  access  friMn  th«  sea,  the 
"great  highway  of  nations." 

Clark  V.  Peckham,  10  H.  1.  35,  14  Am. 
Rep.  054. 

The  American  doctrine  with  reference  to 
seaweed  is  set  forth  in  an  early  case  by 
Kent,  Ch.  J.,  in  Emana  v.  Tumiull,  2 
Jdins.  313,  3  Am.  Dec.  42T. 

This  doctrine  is  generally  followed  in  the 
United  SUtes. 

Angell,  Tide  Waters,  2S0. 

Rhode  island  has  always  followed  the  doc- 
trine laid  down  by  Kent  in  j^'nums  v.  Turn- 
bull,  and  this  right  of  the  riparian  owner 
to  the  seikweed  when  grounded  has  been  rec- 
ognized in  this  state  for  generations  as  one 
of  the  most  valuable  property  rights,  in 
wills  and  deeds  of  land,  partition  suits,  and 
in  creating  easements,  both  in  gross  and  ap- 
purtenant. 

Kenj/on  r.  yicnoU,  1  R.  I.  106;  Baileg  v. 
Siaaon,  1  R.  I.  233;  Hall  v.  Lawrence,  2  R. 
1.  218,  BT  Am,  Dec.  716;  Watson  v.  Knowlea, 
13  R,  I.  630;  Middlelown  v.  Newport  Hospi- 
tal, la  R.  I.  319,  1  L.  R.  A.  191,  IS  Atl. 
300. 

In  Allen  v.  Allen,  19  R.  I.  116,  30  L.  R.  A. 
407,  32  Atl.  IG0,  the  court  in  enumerating 
the  private  rights  of  the  riparian  proprietor 
whose  land  borders  upon  tide  water,  in  the 
shore  between  high  and  low-water  mark, 
calls  these  rights  "in  the  nature  of  fran- 
chises or  easements,"  and  includes  "the 
right  to  take    seaweed    stranded  upon  the 

Donsl**,  J.,  delivered  the  opinim  of  the 

The  plaintiff,  who  is  the  owner  of  land 
bounding  upon  the  sea,  brings  this  action  of 
trespass  on  the  case,  claiming  damage  for 
the  disturbance  of  his  easement  or  incorpo- 
real right  to  take  the  seaweed  which  has 
become  ftranded  on  the  shore  adjacent  to 
his  land.  The  defendant  demurs  to  the  dec- 
laration on  the  ground  that  the  right  to  take 
seaweed  landed  upon  the  beach  below  high- 
water  mark  is  in  the  public,  and  not  in  the 
owner  of  the  adjacent  upland.  The  demur- 
rer must  be  overruled.  The  right  to  take 
seaweed  is  not  one  of  the  rights  which  the 
state  holds  in  trust  for  the  public,  like  nav- 
igation or  fishery,  but  a  private  right  in  the 
shore,  which  belongs  to  the  land  bordering 
upon  the  bea,ch,  and  which  the  littoral  own- 
er may  control  and  conv^.  The  original 
fi3  Ij.  R.  a. 


right  to  the  shore  under  the  common  law  i» 
in  the  sovereign.  By  early  grants  in  Eng- 
land certain  portions  of  the  tmore  were  giv- 
en to  the  lords  of  manors,  the  sovereign  I'e- 
taining  for  the  use  of  the  public  only  the- 
right  of  navigation  in  some  cases,  and  iik 
others  only  the  rights  of  navigation  and 
fishery.  So,  in  this  country,  the  fee  of  the- 
shore  was  giren  by  colonial  ordinance  ia 
some  eases  to  the  owner  of  the  adjacent  up- 
land, as  in  Maasachusetts  in  1641 ;  while  in. 
other  colonies,  as  in  Rhode  Island,  it  re- 
mained in  the  sovereign,  now  refiresentea  by 
the  legislature  of  the  state.  But,  whether 
the  fee  between  high  and  tow  water  mark. 
belongs  to  the  state  or  to  individuals,  the  rn- 
^>ective  rights  of  the  parties  are  not  gen- 
erally  affected  by  that  circumstance.  "In 
this  country  .  .  .  the  common  rights  of 
the  people  in  these  waters  [in  tide  waters], 
both  before  and  since  the  Revolution,  may 
be  said  generally  to  be  ctmfined  to  what  is 
of  public  use;  while  the  owners  of  landu  ad- 
joining navigable  waters  are  permitted  to- 
enjoy  what  remains  of  the  rights  and  priv- 
ileges in  the  stnl  beyond  their  strict  bounda- 
ry  lines,  after  giving  to  the  public  the  full 
enjoyment  ot  their  rights,"  Gould,  Wa- 
ters, S  163.  The  state  may  not  give  up  ita- 
right  to  control  the  private  rights,  as  well 
as  the  public  ones,  but  it  may  suffer  the  lit- 
toral proprietor  to  acquire  as  against  att 
the  world  but  itself  these  private  rights- 
which  naturally  fall  to  him  as  the  first  ap- 
propriatAr,  so  that  he  becomes  by  the  com- 
mon law  of  the  state  the  owner  of  these- 
rights,  with  the  exclusive  power  to  exercise- 
them  as  long  as  this  does  not  interfere  with 
the  public  rights  ot  which  tJie  state  reserves, 
control.  The  right  of  access  to  the  sea  is 
one  which  the  state  cannot  arbitrarily  take- 
from  the  littoral  owner.  The  right  to  build 
wharves  below  high-water  mark  is  one- 
which  in  this  slate  is  attached  to  the  up- 
land, but  which  the  state  may  regulate  in 
the  interest  of  the  public  right  of  naviga- 
tion. The  court  says  in  Eng»  v.  Peckham, 
11  R.  I.  210,  223:  "At  common  law  tbe^ 
erection  of  a  wharf  in  tide  waters  is  not 
indictable  as  a  nuisance  unless  it  obstructa- 
navigation.  In  this  state  this  doctrine  ha» 
been  liberally  applied  for  the  benefit  of  ripa- 
rian proprietors.  Such  proprietors  have  beeik 
very  freely  permitted  to  erect  wharves,  and 
even  to  make  new  land  by  filling  the  fists  in 
front  of  their  land.  We  are  not  aware  that 
the  state  has  ever  laid  claim  to  any  wharf 
so  built,  or  any  land  so  made,  unless  the 
cove  lands  .  .  .  can  be  considered  an 
CKceptJon."  So  the  right  to  take  seaweed 
and  drift  stufl!',  and  the  right  to  take  sand 
and  stones  from  the  beach,  have  always  been 
recognized  and  upheld  by  our  courts  as 
rights  attached  to  the  ownership  of  the  up- 
land bordering  on  the  sea.  No  doubt  the- 
state,  as  owner  ot  the  fee,  might  limit  and 
perhaps  take  away,  these  rights.  At  any 
rate,  the  sovereign  power  could  have  done- 
so  before  the  "long-continued  usage  had  ac- 
quired the  force  of  law"  (Gould.  Waters,  f 
336)  ;  but  the  littoral  owner  now  holdn  the«e- 
righta  in  the  beach  to  the  exclusion  of  th» 
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}>ublic  or  other  indbiduali.  The  flrat  caai 
in  this  coimtiy  upon  the  subject  is  Emani 
V.  TiimbtiU,  2  JohDB.  313,  3  Am.  Dec.  427, 
decided  in  ISOT.  The  lootu  was  t,  barren 
strip  of  land  bordering  on  tide  wat^.  The 
defendant  bad  forcibly  prevented  the  plain- 
tiff from  taking  any  seaweed  which  had  col- 
lected on  the  beacb  adjacent  to  this  land, 
ftnd  justified  his  assault  by  claiming  that 
•eaweed,  when  it  lodged  upon  the  beach,  be- 
came bis  by  reason  of  his  ownership  of  the 
upland.  lie  seaweed  was  taken  evidently 
below  high-water  mark,  for  the  report  says 
(p.  317):  "It  appeared  that,  if  the  sea- 
weed were  left  on  the  beach,  it  would  be 
driven  up  by  the  sea,  form  a  row,  and  pro- 
tect the  bank  from  being  washed  and  the 
sand  from  being  thrown  upon  the  neck." 
In  New  York  the  fee  of  the  shore  Is  in  the 
■tate,  except  as  it  has  been  given  to  others 
by  patent,  bo  that  this  early  case  is  exact- 
ly in  point.  After  verdict  for  the  defendant, 
the  case  came  before  the  supreme  court,  of 
which  Jamot  Kent  was  then  chief  justice, 
and  he  delivered  the  opinion,  denying  the 
motim  for  a  new  trial.  After  deciding  that 
the  defendant  was  the  owner  of  the  neck,  he 
M>ntinue»:  "The  next  p<nnt  in  the  case  is 
whether  the  seaweed  thrown  by  the  sea  up- 
<m  the  shore  or  beach  of  the  neck  did  there- 
by vest  in  tbe  owner  of  the  soil  or  belong  to 
tbe  first  occupant.  Tbe  plaintiff's  right,  if 
any,  rested  ii|>on  occupancy.  .  .  .  Any 
stranger  would  have  had  an  equal  right  to 
take  it.  The  seaweed  thus  thrown  up  by 
the  sea  may  be  crauidered  aa  one  of  those 
marine  increases  arising  by  slow  degrees, 
■Jid  according  to  the  rule  of  the  commcn 
law  it  belongs  to  the  owner  of  the  soil.  The 
nils  is  that,  if  the  marine  increase  be  by 
small  and  almost  imperceptible  degrees,  it 
goe«  to  the  owner  of  tbe  land;  but,  if  it  be 
snddes  and  considerable,  it  belongs  to  tbe 
■overeign.  (2  Bl.  Com.  201 ;  Eargrave  Law 
Tracts,  28.)  The  seaweed  must  be  sup- 
poaea)  to  have  accumulated  gradually.  The 
•low  increase,  and  its  usefulness  as  a  ma- 
nure and  as  a  protection  to  the  bank,  will, 
upon  every  just  and  equitable  principle,  vest 
the  property  of  the  wiwd  in  the  owner  of  the 
land.  It  forms  a  reasonable  compensation 
to  him  for  the  gradual  encroachments  of  the 
sea  to  which  other  parts  of  his  estate  may 
be  exposed.  This  is  one  sound  reason  for 
vesting  these  maritime  increments  in  the 
proprietor  of  the  shore.  The  jua  oJIuctont* 
ought,  in  this  respect,  to  receive  a  liberal 
encouragement  in  favor  of  private  right." 
This  caae  was  approved  by  Angell  in  bis 
book  oa  Tide  Waters,— <a  work  which  em- 
bodied the  results  of  accurate  research  and 
discrimi Dating  judgment,  and  which  must 
be  considered  good  authority  as  to  the  law 
of  Rhode  Island  from  the  earliext  times. 
In  Massachusettsr  in  Phillipa  v.  Rhodes,  7 
Met.  322,  the  supreme  court  approve  C'liief 
Justice  Kent's  opinion,  and  it  has  ever  since 
been  followed  in  Massachusetts,  Maine,  and  | 
New  Hampshire.  The  supreme  court  of  • 
Connecticut,  in  Church  v.  Meeker,  34  Conn. 
433,  say  of  Emana  v.  Tumbult:  "The  de- 
cision, however,  eetablishet  a  rule  where  one  ' 
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did  not  exist,  and  was  needed;  and,  although. 
it  favors  the  riparian  proprietor,  it  does  in- 
justice to  no  one.  And  it  may  be  sustained 
also  without  a  serious  departure  from  prin- 
ciple if  we  look  at  the  fact  that  the  weed,, 
when  cast  upon  the  land,  belongs  to  no  one,, 
and  the  owner  may  justly,  as  well  as  equit- 
ably, be  deemed  the  first  occuuant.  The  de- 
cision has  been  followed  in  Massachusetts 
and  elsewhere,  .  .  ,  and,  there  heing- 
uone  the  other  way,  we  are  disposed  to  fol- 
low it  also,  for  tha  sake  of  uniformity  and' 
certainty  in  respect  to  a  matter  of  growing- 
importance.  Tha  Connecticut  case  itself  is- 
not  authority,  for  a  statute  in  Connecticut 
regulated  the  taking  of  seaweed  from  shoves 
owned  by  the  state.  The  question,  however, 
arose  again  in  Connecticut,  and  the  court,  in> 
Mather  v.  Chapman,  40  Conn.  382,  IB  Am. 
Rep.  46,  decides  that  seaweed  cast  upon  the- 
beach  between  high  and  low  water  mark 
does  not  belcng  to  the  littoral  proprietor,  but 
to  the  public,  or  first  taker;  and  thev  repu- 
diate the  idea  of  Chief  Justice  Kent  tliat  the- 
doctrine  of  accession  can  have  any  applica- 
tion, because  tbe  weed  does  not  lodge  upon 
the  land  of  the  private  owner,  but  only  near- 
to  it.  The  learned  court  overlooked  the  fact 
that  all  accretion  to  upland  is  formed  by  de- 
posit upon  the  adjoining  fiats.  The  deposit 
of  weed  retains  the  sand  or  schI,  which 
otherwise  would  be  washed  away,  and  a  nu- 
cleus of  augmentation  is  formed,  which,  by 
slow  degrees,  becomes  perceptible  and  per- 
manent. If  among  the  private  rights  of  the- 
littoral  owner  we  must  class  that  of  tilling 
out,  and  of  acquiring  newly-made  soil,  as  aU 
agree,  why  should  he  not  be  entitled  to  this 
natural   accretion   as  wellT     This  seems  to- 

I  to  be  no  violent  stretch  of  principle  to 

rve  a  natural  equity. 

But,  whatever  may  be  our  conclusion  as. 
to  tbe  logical  grounds  for  the  doctrine,  it  is 
certain  that  it  has  been  recognized  as  the- 
law  of  this  state  whenever  tbe  quex- 
n  has  arisen.  The  authorities  of  Angell 
Tide  Waters  and  Emana  v,  Tumbull  were 
approved  by  the  court  in  JCenyon  v.  Nichols, 
1  R.  I.  106,  which  reviews  and  approves  a 
former  unreported  decision.  The  defendant 
pleaded  that  by  general  custom  he  and  all 
the  inhabitants  of  the  state  had  the  right  to' 
talce  seaweed  from  the  shore,  and  the  demur- 
rer of  the  plaintiff  to  this  plea,  was  sus- 
tained. Tbe  court  says  (p.  110):  "The^ 
question  raised  by  the  defendant's  plea  iD< 
bar  was  decided  by  this  court  at  its  August 
term,  1840,  in  this  county,  in  the  action  of 
Knovjiet  y.  Nickola.  That  was  an  action, 
for  trespass  for  taking  and  carrying  away 
seaweed  From  the  lot  mentioned  in  the  decla- 
ration of  the  present  plaintiff,  and  evidence 
was  olfered  on  the  part  of  the  defendant  to 
prove  by  custom  a  right  in  all  the  inhabi- 
tants of  tbe  state  to  take  seaweed  from  said 
lot  for  the  purpose  of  cultivation.  The- 
court  ruled  that  this  evidence  was  not  ad- 
missible; that  such  a  right  in  the  soil  of  an- 
other could  not  be  established  by  custom  r 
such  right  can  only  be  claimed  by  prescrip- 
tion. I'pon  a  reconsideration  of  this  <\\if- 
tion,  and  a  careful  review  of  the  author itie!^,. 
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we  are  uuaiiimoasl]'  of  opinion  that  the  rul- 
ing of  the  court  in  that  case  was  correct. 
That  decision  is  aupported,  not  only  by  the 
authorities  cited  by  the  plaintiff's  counsel, 
^ut  by  the  current  of  authorities  frcxn  Safe- 
icard'a  Case,  0  Cdce,  60,  and  the  caaes  of 
Hardy  t,  Bollyday,  4  T.  R,  7J8,  note,  and 
Orimetead  v.  Marlowe,  4  T.  R.  717,  down  to 
the  preeent  time.  The  claim  made  by  the 
defendant  is  to  have  an  interest  or  profit 
-a  prendre  in  the  soil  of  another.  This  point 
is  sustained  by  the  reasons  given  in  the  ad- 
judicated cases  for  vesting  marine  incre- 
ments in  the  proprietor  of  the  adjoioing 
land.  Emant  v.  Tnmbuil,  2  Johns.  313,  " 
Am.  Dec.  427;  Angell,  Tide  WaUrs,  2aO. 
Judge  Curtis,  in  the  United  States  circuit 
■court,  in  KnoKUi»  v.  Nichols,  2  Curt  C.  C. 
671,  577,  Fed,  Cas,  No.  7,897,  thus  refers  to 
this  case:  "In  Kmyon  v.  Wichola,  I  R.  I. 
106,  an  action  on  the  case  was  sustained  for 
disturbance  of  the  plaintiff's  commonable 
right  in  this  very  land  by  taking  seaweed 
therefrom.  I  consider  it,  therefore,  to  be 
the  established  law  of  the  state,  which  seems 
to  me  consistent  with  sound  principles,  that 
the  right  to  take  seaweed  and  sea  manure 
from  a  beach  is  a  lawful  commonable  right. 
.  .  .  Jt  was  ^Iso  argued  Uiat  the  su- 
preme court  of  the  state  bad  decided  ,  .  , 
that  the  general  treasurer  had  not  author- 
ity to  convey  the  b(h1  of  this  10-acre  com- 
mon lot,  and  that  tbe  title  was  now  in  the 
Btat«.  I  am  inclined  to  agree  with 
that  learned  court  in  this  conclusion,  though 
I  have  not  had  occasion  very  fully  to  exam- 
ine ita  grounds.  But  it  is  quite  consiitent 
with  the  rights  claimed  by  the  plaintiff  that 
the  title  to  the  soil  should  be  in  t^e  state. 
The  defendant,  however,  also  insists  that  the 
rights  of  common  also  are  in  all  the  inhab- 
itants of  the  state.  What  has  been  above 
said  indicates  my  opinion  on  this  subject." 
The  next  Rhode  Island  case  in  which  the 
subject  was  considered  is  Bailey  r.  Siison, 
1  R.  I.  233.  This  was  a  bill  for  partition 
of  the  right  to  take  from  a  beach  in  Little 
Compton  seaweed  and  sand.  The  court,  aft- 
«r  deciding  that  such  a  right  is  peculiarly 
nithin  the  jurisdiction  of  a  court  in  equity, 
and  that  the  parties  are  joint  owners  of  the 
right  as  appurtenant  to  their  upland  prop- 
erty, enter  a  decree  beginning  as  foilows: 
"That  partition  be  made  of  the  said  right  to 
take  seaweed  and  sand  from  the  White  Farm 
beach  in  proportions  corresponding  to  the 
respective  interests  of  the  parties  in  the 
lands  to  which  said  right  is  appurtenant," 
etc.  The  t>cach  in  question,  being  in  Lit- 
tle Compton,  may  have  been  formerly  under 
the  jurisdiction  of  Massachusetts,  where  the 
fee  of  the  littoral  proprietor  extends  to  low- 
water  mark.  If  so,  no  mention  is  made  of 
that  circumstance.  The  right,  as  appurte- 
nant to  the  adjacent  farm  and  uplands,  is 
unconditionally  recognized.  Hali  t.  Law- 
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rence,  2  R.  I.  218,  67  Am-  Dee.  TIS,  con- 
strued a  grant  of  "tree  liberty  o(  carrying 
away  giavel  and  seaweed  off  the  bcMb"  be- 
longing to  part  ol  the  farm,  and  also 
"stones  l«low  high-water  mark,  and  also 
liberty  to  tip  the  seaweed  on  the  banl("  of 
part  of  the  farm,  to  create  a  right 


tained,  and  which  passed  with  a  i 
way  incident  to  it  on  conveyance  o?  such 
land  with  ita  appurtenances.  No  conten- 
tion was  made  that  these  were  rights  which 
the  owner  of  the  farm  bordering  on  the 
beach  did  not  possess.  The  court  dealt  with 
all  these  rights  as  real  and  valuable,  and 
very  carefully  examined  and  decided  the  ef- 
fect upiMi  tbetn  of  the  conveyances  of  the 
estates  to  which  they  were  attached.  Wat- 
ton  V.  Knoulei,  13  R-  I.  839,  holds  that  the 
grant  from  a  riparian  owner  ot  "all  the  sea 
manure  and  drift  stuff  which  lauds  on  the 
west  shore"  did  not  include  goods  from  a 
wreck.  The  case  touches  the  question  we 
tODsidering  only  by  reciqpiiziug  tJie  right 
(rf  the  riparian  owner  to  sea  manure,  and 
by  implication  his  power  to  grant  the  right 
to  another.  In  Middletovm  v.  Se\cport 
Eoapital,  Ifl  R.  L  320.  1  L.  R.  A.  191,  IS 
Atl.  600,  this  court  issued  an  injunction 
against  the  owners  of  land  bordering  upon 
the  ocean  in  Middletown,  where  the  state 
has  always  held  the  fee  below  high-water 
mark,  to  enftwce  certain  privil^es  in  the 
shore  in  favor  of  the  inhabitants  of  the 
town,  covenanted  to  them  by  the  owner's  ao- 
oeetor;  among  these  rights  being  the  right 
to  a  landing  place  and  the  right  to  take  sea- 
weed, sand,  shells,  and  "all  such  drift  stuff 
as  any  of  the  inhabitants  aforesaid  shall 
take  up  in  the  surf  or  under  highwdter  mark 
against  said  commonage  or  beach."  Aft«r 
this  uniform  line  of  decision,  this  eourt,  in 
Allen  V.  Allen,  19  R.  I.  US,  30  L.  R.  A. 
497,  32  Atl.  166,  enumerated  among  the  pri- 
vate rights  which  belong  to  the  littoral  pro- 
prietor that  of  taking  seaweed  stranded  on 
the  beach  adjacent  to  his  land.  To  alter 
the  rule  after  it  has  been  so  well  settled  and 
long  acquiesced  in  would  disturb  rights 
of  property  which  in  many  cases  have 
largely  fixed  the  values  given  and  received 
for  littoral  estates,  and  this  alone  would 
forbid  the  court  to  make  such  change  with- 
out the  clearest  proof  of  error.  But  we  have 
no  doubt  that  the  rule  is  founded  in  good 
law  as  well  as  upon  natural  equity, — in  the 
case  where  the  proprietor  owns  to  low-water 
mark,  upon  his  ownership  ol  the  soil;  in  the 
case  where  he  owns  only  to  high-water  mark 
(the  state  not  asserting  ai^  claim),  upon 
the  doctrine  of  accession. 

Demurrer  overraled,  and  case  remitted  ta 
the  Common  Fleas  Division  for  further  pro- 
ceeding*. 
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NOKTH  CAROLINA  SUPREME  COURT. 


mule  Log  tbea 


Hiuinibal  BAOEAM. 

(127  N.  C,  M.) 

L.  A  recoTPrr  ot  the  valne  ot  luproTC- 
MicBlK    moile   on    land    nsder   an   oral 

rokeu  by  refuul  to 
:r  Lhe  ImproTemeati  are  made,  ma; 
be  bad  an  tbe  graund  tbat  ther  haTe  been  ob- 
tained by  trand. 

3L  Oral  evidence  iK  aamlaalble  to  uliow 
til  at  ImvravemeBta  irere  Biade  upon 
land  under  an  oral  cod  tract  that  the  land 
■honld  bo  conveyed  to  the  part;  toaklng  them. 

X.  CoBtlaaed  poBBeaalon  by  the  vnr- 
ehaaev  of  laad  under  a  parol  oontract 

Nan. — Rlghtt  Is  re4prot  to  competuatUm  tor 
tMpTDcemeitt*  on  (and,  made  itt  gaod  faitX, 
uudtr  an  oral  oontroot  itr  gilt. 

I.  /(itrodHotory. 

II.  When  vtniee  onMllsd  to  reoovsr  for. 
a.  Under  parol  oonlroot. 
I.  I7ntler  parol  gift. 


I.  Intro dootorii. 

At  tbe  common  Ikw  tbe  true  owner  of  I&ud, 
L  e.,  tbe  oB*  In  whom  the  legal  title  lay.— could 
recover  the  poueulon  of  the  land  and  all  that 
appertained  to  It,  although  It  had  been  Im. 
proved  by  another  In  good  taith,  believing  that 
the  land  belonged  to  him  ;  and  eucb  true  owner 
was  not  liable  for,  nor  boand  to  make  any  al- 
lowance for,  aucb  Improvemeuta  or  bettermenta. 
aa  they  are  sometimes  termed. 


Comr 


rds  1< 


]  Ihia 


rigid   rule,    holding    that 

I  he  defendan 
«r  recoup  the 

ty.  made  by  him  lo  good  tallh  nnder  the  belief 
that  he  bad  or  was  entitled  to  have  tbe  title 
thereto.^to  the  extent  ot  tbe  rents  and  proflts. 
I'revloua  to  this,  courts  of  chancery  held  that 


I   title 


actini 


upon  tbe  maxim  chat  be  ntia  seeks  equity 
>lo  eqalty,  would  impose,  aa  a  condition  for 
giantlDK  tbe  relief  suuebt.  that  [he  complainant 
■bould  allow  tbe  defcndsut.  nbo  bad  made  con- 
■IderBble  and  permanent  Improvements  In  good 
ralib.  tbe  amount  whkh  the  Improvementa  had 
enhanced  the  value  of  the  real  property  over 
and  at>OTe  the  rents. 

Tbe  principle  of  tbe  common  law  la,  that  the 
rightful  owner  la  aoder  no  obligation  to  pay 
tor  Improvements  which  were  never  authorized. 
Gren  T.  I'atterKin.  9  Watti  A  S.  209. 

ThlB  doctrine  has  been  changed  lo  most  Ju- 
risdictions ao  as  to  allow  a  bona  Bde  occupant, 
under  color  of  title,  to  mitigate  tbe  claim  for 
damagea  and  mesne  proSts  by  Introducing 
proof  of  the  value  of  permanent  and  useful 
improvements.  This  principle  was  engrafted 
upon  the  common  law  throngh  the  medium  of 
equity.  Sedgwick  &  W.  Trial  of  Title  'o  Land. 
t-ei :  Walker  v.  Bambert,  Be  Pa.  407  ;  Uorrlaoa 
V.  BoblDSon,  SI  Pa.  *M. 

Tha  gmienl  policy  ol  the  law,  where  no  Btat- 
ate  laterrenea,  Is  to  allow  the  value  of  improve- 
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la  not  necessary  to  enable  him  to  recover  tbe 
value  ot  Improvements  placed  by  blm  upon 
the  property  on  faith  of  tbe  contract,  wblcb 
bas  been  repudiated  by  tbe  vendor. 

^l^eua^at,  J.,  dissents.) 

(October  30,   1900.) 

APPEAL  1^  plaintilT  from  a  judgment  of 
the  Superior  Court  for  Chowan  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  the  value  of  improvements  placed 
upon  land  by  plaintilT'a  intestate  while  he 
was  in  pussesBion  under  a  parol  contract  to 
purcliase.     Hevirted, 

The  facta  are  stated  in  the  opiniona. 

Meura.  Bnabee  ft  Bnaben  for  appellant. 

MiMBra.  Pmdea  ft  Fradeu  and  Shep- 
herd *  Sbepberd  for  appellee. 

ments  only  by  way  of  aet-olf  agalnat.  or  In 
mitigation  ot,  damages  tor  the  detention  of  the 
land,  that  the  value  of  bettennenta  cannot  there- 
fore usually  exceed  tbe  amomit  ot  the  plaintiff's 
damages  and  mesne  pcollta.  Sedgwick  A  W. 
Trial  of  Title  to  Land,  698. 

At  common  law  there  la  no  [lability  on  tbe 
part  of  the  owner  of  real  estate  Cor  Improve- 
ments made  in  good  taith  by  an  occupylog  claim- 
ant. The  right  to  recover  therefor  la  based 
upon  the  statute,  and  the  claimant  must  bring 
himself  within  Its  provlsloiu.  Lunqneat  v.  Ten 
Kyci.  10  Iowa,  S13. 

It  Is  a  well-aettied  principle  ot  equity,  mors- 
orer,  that  when  a  bona  flde  poaaesaor  of  prop- 
erty makes  meliorations  upon  It  In  good  faith 
and  under  an  bonest  belief  ot  ownerahlp.  and 
the  real  owner  is  for  any  reason  compelled  to 
come  into  a  court  of  equity  tor  relief,  that  court, 
applying  tbe  familiar  maxim  that  be  who  seeks 
eqiilty  must  do  equity,  will  compel  him  to  pay 
for  those  improvements,  as  far  aa  tbey  are  per- 
manently beneacial  to  the  estate  and  enhance 
Its  value.  Story.  Kq.  Jur.  T7S ;  Pom.  Eq,  Jar. 
1241:  Sklles'a  Appeal,  10  W.  N.  C.  246. 

This  la  the  extent  to  which  tbe  courts  of  this 
Btate  (Pennsylvania)  have  gone  In  allowing  for 
Improvements,  Putnam  v.  Tyler,  117  Pa.  570, 
12  * 
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By  Ihe  FIngllsh  and  American  common  law. 
the  true  owner  recovers  bla  land  In  ejectment 
wllhoiit  llBbillly  lo  pay  for  Improvementa  which 
may  bave  been  made  upon  It  by  an  occupsjit 
without  title.  Impiovements  annexed  to  the 
frcebold.    tbe   law   deems   part  of   II,   and  they 

improvements  at  bla  peril,  even  If  he  acts  under 
a  bona  flde  belief  ot  ownership.  2  Kent,  Com. 
:iS4.  Such  Is  the  rigid  rule  of  the  common  law. 
It  ts  founded  upon  tbe  idea,  tbat  the  owner 
ahouid  not  pay  an  intruder,  or  disseisor,  or  oc- 
cupant, for  Improvements  which  be  never  aa- 
thoriied.  It  Is  supposed  to  be  founded  in  good 
policy,  Inaamuch  aa  it  Induces  diligence  In  tbe 
examination  of  titles,  and  prevents  Intrnaions 
upon,  and   appropriatlDna  of.   tbe  property  o( 

Chnncery,  borrowing  from  the  civil  law,  made 
the  first  innovation  upon  tbe  common-law  doc- 
Ulne.  And  It  came  at  length  to  be  held.  In 
equity,  that  when  a  bona  tide  poasesaor  ot  prop- 
erty (for  eqalty,  no  more  than  law,  would  aid 
a  mala  flde  posaeaaor)  made  melloratloDS  snd 
Improvements  upon  It  in  good  faith,  and  under 
tn  honest  belief  of  ownership,  and  the  real  own- 
er was  for  any  reason  compelled  to  come  into  a 
coart  of  equity,  that  court,   apptylns  tb*  fa- 


NoRTB  Caruuna  Scpubme  Coubt. 


Oct., 


FnrclieB,  J.,  deliTer«d  the  opinion  of  the 

The  plaintiff  is  the  administratrix  of  Alex- 
ander Baclham,  her  former  husbaad,  and  the 
defendant  is  the  father  of  her  intestate. 
The  plaintiff  alleges  that  the  defendant  was 
the  owner  of  a  vacant  lot  in  the  town  of 
Edenton,  and  upon  the  marriage  of  her  in- 
testate the  defendant  proposed  to  him  that, 
if  he  would  build  upon  and  improve  said 
vacant  lot,  it  should  be  his;  that  he  would 
make  bini  a  fee-simple  title  to  it;  that  upon 
this  agreement  her  intestate  entered  upon 
said  lot,  and  greatly  improved  the  same,  by 
erecting  a  dwelling  and  other  outhouses 
thereon,  which  improvements  gree,tly  en- 
hanced the  value  of  eaid  lot,  to  the  amount 
of  $400  i  that  her  husband  and  intestate 
lived  on  said  lot  in  the  dwelling  house  he 
had  built  with  the  plaintiff,  his  wife,  from 


1892  until   1S97,  when  he  died,  leaving  tha 

plaintiff  and  two  children,  the  result  of  their 
marriage;  that  plainlifT  conliinued  to  occupy 
said  house  and  premises  for  some  time  after 
the  death  of  her  intestate,  when  she  surrm- 
dered  the  possession  to  t^e  defendant  upon 
his  request,  and  upon  his  promise  to  give 
her  a  part  of  the  rent  for  the  benefit  of  her 
said  children,  but  that  since  the  defendant 
has  gotten  possession  of  said  property  he  re- 
fuses to  pay  her  an;  part  of  the  rent,  and 
refuses  to  convey  said  land  to  ber  children; 
that  said  oonlract  and  agreement  between 
her  intestate  and  the  defendant  was  never 
reduced  to  writing,  her  intestate  having  full 
confidence  in  the  defendant,  and  beliei'ing 
that  he  would  keep  his  said  promise,  and  con- 
vey him  the  lot;  that  said  contract  and 
agreement  being  in  parol  only,  and  the  de. 
fendant  refusing  to  carry  out  tic  agreement 


miliar  maxim  that  he  who  seeks  equity  must  do 
equllj,  and  adopting  the  clrll-lanv  rule  ol  nat- 
ural equity,  would  compel  him  to  pa;  for  those 
ImproTementa  or  Industrial  accessions.  Dot  the 
cost.  Indeed,  but  so  far  as  the;  were  permanent- 
I7  benefldal  to  the  estate,  and  enhaoced  lU 
value.  Storj,  Eq.  Jur.  TT9a.  T89a;  Putnam 
V.  BlHhle,  6  I'BlBC.  SeO:  Bright  v.  Bofd,  1 
Story.  4T8.  Fed.  Cat.  No.  1.8TS,  oirlelied  bj  the 
lenmlnf!  and  research  ot  that  distinguished  ju- 
rist :  S  Story,  606,  Ked.  Ca«.  No.  1,876 ;  Qreen  v. 
Blddle.  8  Wheat.  IT.  6  L.  ed.  fi66 ;  Wlllard,  Eq. 
Jnr.  81S ;  Sugden,  Tendors,  cbap.  22,  H  M,  C5, 
ST. 

Wal- 

orth  In  Putnam  v.  Ritchie.  6  Paige,  3M,  "been 
able  to  Bad  an;  case,  either  In  this  country  or 
In  Euglsdid,  wherein  the  court  of  chancery  bas 
assumed  Jurisdiction  Co  give  relief  to  a  complain- 
ant who  has  made  Improvements  upon  land, 
the  legal  title  to  wblch  was  in  Che  deCendant, 
where  there  has  bem  neither  fraud  nor  ac- 
quiescence on  the  part  of  the  latter  after  be 
had  knowledge  of  his  legal  rights." 

CouTts  of  law  next  madined  the  strict  rule 
of  the  common  law  (which  makes  Che  occupant 
of  land  which  Is  owned  by  another,  no  matter 
bow  good  the  falCh  of  the  occupant  may  be, 
liable  for  the  rents  and  proacs)  to  tbls  extent, 
»<*.,  that  whfre  such  owner  brought  bis  action 
tor  mesne  profits,  wblch  courts  of  law  treated 
as  an  equitable  action,  the  bona  flde  occupant 
might  set  off  or  recoup  the  value  o(  his  per- 
manent ImprovementB  to  the  extent  of  tbe  rents 
and  protlts  demanded,  but  no  farther.  Per  Dil- 
lon. J.,  In  Parsons  v.  Moaea,  16  Iowa,  440. 

Tbe  equity  courts  ot  many  of  tbe  states 
(notably  New  York)  have  adhered  to  the  rule 
stated,  and  affirmed  by  Chancellor  Walworth  In 
Putnam  v.  Bltchle,  6  Paige,  390,  and  steadily 
aod  pcrslsieutly  declined  to  advance  from  that 
position.  Mlckles  v.  Dlllaye.  IT  If.  Y.  80; 
Thomas  v.  Evaos.  105  N.  Y.  S09,  GO  Am.  Rep. 
BIO.  12  N.  E.  6T1.  And  see.  to  tbe  same  effect, 
Griawold  v.  Bragg,  18  Blalchf.  202.  43  Conn. 
07T. 

But  Id  1841  the  circuit  court  ot  the  United 
States  tor  Maine  faund  itself  confronted  with  a 
case  Id  which.  It  the  rule  alluded  to  was  thus 
limited,  Brest  apparent  injusllce  would  be  done 
to  the  plalntlT.  The  plalntlfT  waa  the  owner, 
throuffh  several  mesne  conveyaoces,  of  lands 
purchased  at  an  admlnlstraCor'a  sale,  made  by 
order  of  the  proliate  court  In  a  pioceedlng  there- 
in to  sell  the  land  to  pay  tbe  deL.(a  of  the  Intea- 
Cate  owner.  Tbe  persons  under  whom  plaincllf 
claimed  bad  made  permaneot  Improvements  on 
the  land,  largely  Increasing  Its  original  valae. 
63  L.  B.  A. 


Thereafter  oue  ot  tbe  heirs  of  the  origioal  own- 
er brought  ejectment  for  bla  share,  and  recov- 
ered a  Judgment  for  an  undivided  fourth-part 
thereof  on  account  ot  soma  fatal  Irregularity 
in  the  proceedings  In  the  probate  court.  Plain- 
tiff tbereapon  died  his  bill  In  equity  to  enjoin 
the  execution  of  the  JudgmenC  In  the  ejectmeut 
action,  and  to  recover  for  the  ImprovemenCs. 
In  delivering  the  opinion  of  the  court  suatain- 
ing  the  bitl.  aad  reterrlng  It  to  a  master  to  take 
an  account  of  the  enhanced  value  of  the  prem- 
ises by  reason  of  tbe  improvemeaCs ;  and  of  Che 
rents,  etc.,  that  eminent  equity  Jurist  and  writer. 
Judge  Story,  after  stating  the  rule  before  men- 
tloned.  aald :  "But  It  has  been  supposed  that 
courts  ot  equity  do  not,  and  ought  Dot  to,  go 
further,  and  to  grant  active  relief  In  favor  of 
such  a  bona  Ode  possessor,  making  permanent 
meliorations  and  Improvemeuta.  by  snstaialng 
a  bill,  brought  by  him  therefor,  against  the  true 
owner,  after  ho  bas  recovered  tbe  premises  st 
law,  I  and  that  Mr.  Cbancelior  Walworth.  In 
Putnam  v.  Ritchie,  6  Paige,  300.  403,  404,  406, 
entertained  this  opinion,  admitting  at  the  same 
time  that  be  could  find  no  case  in  England  or 
Atoerlca,  where  ^he  point  had  been  expreased- 
or  decided  either  way.  Now,  it  there  be  no 
BUthorlty  against  the  doctrine.  I  confess  that 
I  should  be  most  reluctant  to  be  the  Qrst  Judge 
to  lead  to  such  a  declalon.  It  appears  to  me, 
speaking  with  all  deference  to  other  opinions, 
that  the  denial  of  alt  compensation  to  such  a 
iKina  flde  purchaser,  in  such  a  case,  where  be 
has  manifestly  added  to  tbe  permaueut  value  ot 
the  estate  by  his  meliorations  and  improvements' 
without  tbe  slightest  suspicion  of  spy  inflrmlty 
In  bis  own  title.  Is  contrary  to  the  flrst  prin- 
ciples of  equity."  Bright  v.  Boyd,  1  Story. 
478.  Fed.  Cas.  No.  1,8T6. 

On  the  coming  In  of  the  master's  report  tbe 
same  learned  Judge  delivered  the  Judgment  of 
the  court  as  follows :  "It  sppesra  by  the  mas- 
ter's report  that  the  present  value  ot  the  laod 
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rations 


f  1,000 :  and  that  tbe  present  value  of  tbe  land 
without  these  ImprovemcDts  and  meliorations  Is 
but  t2S  ;  BO  that  In  fact  the  value  or  the  land 
la  Increaeed  thereby  fOTB.  Tbls  latter  sum.  In 
my  Judgment,  tbe  plaintiff  is  entitled  to,  as  a 
Hen  and  charge  on  the  land  In  Its  present  condi- 
tion. I  wish.  In  coming  to  this  conclusion,  to 
lie  distinctly  understood  as  aOlrmlag  and  main- 
taining the  broad  doctrine,  as  a  doctrine  of 
equity,  that,  so  far  as  an  innocent  purchaser 
for  a  valuable  cons IderaC loo.  without  notice  of 
Quy  Infirmity  In  his  title,  has  by  his  Improve- 
ments and  mellnratlona  added  to  the  permanent 
value  of  the  eatate,  he  Is  entitled  to  a  full  re- 
and  that  sucb  ineresae  of  value  Is 


jooa 


LUTOH    T.    BADHAM. 


*Dd  to  coavey  said  property,  the  plaintiff 
asks  that  he  may  be  decreed  to  account  and 
pt^y  for  the  valualile  and  permanent  iniprova- 
menta  her  intestate  put  upon  «aid  ZoL 

The  defendant  answerit,  and  admits  that 
the  pluintilT'B  intestate  was  bis  son;  that  he 
went  upon  said  lot  and  occnpied  the  same 
with  his  familj  until  his  death;  and  that  be 
built  some  aniaJE  house  for  his  u«e  whiZe 
there,  but  not  the  dwelling  house,  which  de- 
fcnfiant  alJegee  he  built.  But  be  denies  that 
there  was  any  agreement  between  him  and 
plaiotiS's  intestate  tltat,  if  be  would  go  upon. 
■aid  lot  and  improve  it,  he  would  convey  eaid 
lot  to  the  plaintifTs  intestate,  and  denies  that 
he  said  anything  to  said  intestate  to  induce 
hiin  to  improve  said  lot,  with  the  expectation 
that  be  would  convey  the  eame  to  him;  that, 
aa  the  intestate  was  hie  son,  he  simply  per- 
mitted hiRi  to  occupy  aaid  lot  without  rent, 


and  defendant  admits  a  demand  for  title, 
and  for  an  account  and  settlement  for  im- 
provements, and  that  he  has  refused  the 
Kame;  but  he  did  not  formally  plead  tha 
statute  of  frauds. 

Upon  the  trial  the  court  formulated  issue* 
as  to  whether  there  was  a  parol  contract  or 
agreement  between  the  defendant  and  in- 
testate that,  if  intestate  would  improve  said 
lot,  defendant  would  make  him  a  title  to  it, 
and,  if  there  was,  did  plaintiff's  intestate,  in 
pursuance  of  said  agreement,  enter  upon  said 
lot,  aud  pluee  valuable  permanent  improve- 
ments theieon.  Upon  these  issues  the  plain- 
tiff introduced  Isaac  Owens  and  other  wit- 
nesses, and  aslced  tbem  if  they  ever  beard 
the  defendant  say  how  it  waa  and  under 
what  circumstances  the  plaintiff's  intestata 
entered  upon,  improved,  and  occupied  said 
lot;  stating  that  the  purpose  of  asking  these 


a  lieu  and  ebante  on  the  estate,  wblch  the  ab- 
Bolnte  owner  la  bouod  to  dlKharKe.  before  he 
la  to  be  restored  to  bla  original  rights  in  the 
land.  1-hle  is  the  rlear  result  of  the  Roman 
law;  aod  It  has  the  moat  persuasive  eqalt;, 
and,  I  mar  add,  common  sense  and  common 
]na(lce,  for  lis  foundation."  Bright  v.  Bo;d,  2 
BtOTj.  eas.  Fed.  Cas.  No.  1,876. 

Tlila  opinion  of  Judge  Stor;  baa  been  fre- 
quently cited  and  rommeiited  upon,  and  while 
•ome  of  the  courts  and  Judges  have  besltated  to 
advance  from  tbe  former  rule,  others  have  bold- 
ly anproved  the  position  taken  bj  Judge  Storj. 
Uerrlng  v.  Tollard,  4  Humph.  3eS.  40  Am.  Dec. 
flBS ;  Valle  v.  Fleming,  29  Mo.  1B2,  77  Am.  Dec. 
M7:  Blodgett  T.  Hltl,  29  Wla  16S ;  Unlnn  Hall 
AsMi.  T.  UorrlaoQ,  ao  Md.  281:  Hatcher  v. 
lirlggs,  e  Or.  SI. 

Cole  T.  Jobuson,  B8  Mlas.  D4.  is  Identical  Id 
Ita  facts  and  canclaaloos  wllb  Brlgbt  v.  Bofd. 
Imt  does  not  mention  that  case  as  an  authority. 

And  It  would.  Indeed,  seem  strange  that  a 
Btate  of  (acts  which  will  (nmlah  a  perfect  af- 
Brmatlve  defense  In  an  equity  action  should  not 
eoDstllute  a  cause  ol  action,  when  □ecpsaarj', 
In  a  anlt  In  egulty.  In  other  words,  (bat  ac- 
ddeol  shall  determine  tbe  assertion  of  wbat  la 
a  ma  ceded  equitable  rIghL 

II.  le/ten  ocNdM  entttled  to  reeoi*«r  /or. 

a.  ITiider  fiorol  contract. 

A  testator  bad  permitted  two  of  hia  aons  to 
•nier  upon  lands  and  mate  certain  ImpFOvemeots 
IhEreoa.  Dorlog  tbe  time  they  were  doing  so 
and  occupying  the  land  the  acts  ol  botb  the  tes- 
tator and  bis  sons  Indicated  plainly  that  tbe 
te«ator  did  no  act  which  would  slgulfy  b!s  In- 
lenllon  to  release  bis  rigbt  and  title  to  the  land. 
Tbe  evidence  showed  tbal  large  Improvements 
were  made  ;  bat  It  also  showed  that  the  testator 
had  all  alons  determined  oot  to  part  wltb  his 
roDtrol  over  the  property,  and  that  the  Bona  were 
well  aware  of  that  determination.  It  was  held 
that  tbey  made  tbe  Improvementa  relying  mere- 
ly on  tbe  testator's  bounty ;  and  that  In  that 
view  tbey  bad  no  equitable  claim,  either  to  the 
property  Itself,  or  to  an  allowance  for  tbelr 
Improvements.  Foster  t.  Emerson,  S  Grant. 
Ch.   (tr.  C.)    13B. 

Although  a  conrt  of  eQuity  will  not  apeclflcal- 
ly  enforce  a  parol  gift  of  land.  yet.  If  Ibe  donee 
enters  and  uiakes  Improvements  upon  It.  a  court 
ot  equity  wilt  never  allow  the  donor  to  reclaim 
the  possession  of  Ibe  land  wllbout  making  com- 
pensation for  the  Improvements.  Thia  would  be 
to  allow  blia  lo  make  profit  by  the  labor  and  ex- 
pense ot  the  donee,  when  lucb  labor  and  eipeiuw 
A3I..R.  A. 


Wbat  was  aald  In  the  above  case  would  seeni 
be  oMIrr,  for  It  was  Immediately  followed  by 
med  for  this  purpose,  and 


ellef." 


e  Inaolllcleot  to  warrant  BQCh 


hat  one  who  Is  Induced  to 
enter  upon  unimproved  land  by  a  parol  promlae 
that  It  shall  be  settled  upon  him,  or  by  a  parol 
contract  of  sale,  where  such  promise  or  contract 
Is  refused  performance  on  tbe  port  of  tbe  owner 
ot  tbe  land,  and  che  same  Is  held  to  be  voIA 
□nder  Ibe  statute  of  frauds,  and  tbe  purchaser 
or  other  party  to  whom  tbe  promise  la  made  en- 
ters upon  the  land  and  makes  substantial  and 
valuable  Improvements,  tbe  latter  la  entitled, 
npon  such  (allure  of  the  other  party  to  perform, 
to  compensation  torsncb  Improvements,  has  been 
tbe  settled  rule  In  North  Carolina.  Bedgepeth 
V.  Rose.  t)5  N.  C.  41;  Pitt  v.  Moore.  60  N.  C.  8E>, 
5  S.  E.  38«:  Tucker  v.  Markland.  101  N.  C. 
422.  8  B.  E.  lOS;  Vann  v.  Newsom,  110  N. 
C.  122,  14  a.  S.  519 ;  t'ass  v.  Brooks.  129  N.  C. 
128.  34  B.  E.  228;  Bamea  v.  Brown,  71  N.  C. 
507 ;  Smllb  V,  Stewart,  83  N.  C.  406 :  Baker  v. 
Carson,  21  N.  C.  (1  Dev.  k  B.  Eq.)  381;  Albe* 
V.  GrlOln,  22  N.  C.  (2  Dev.  A  B.  Eq.)  0:  Cham- 
bers V.  Massey.  42  N.  C.  (7  Ired.  Eq.J  286; 
Thomas  v.  Kyles,  S4  N.  C.  (1  Jones.  Bq.)  302; 
Lore  V.  Nellson,  M  N.  C.  (1  Jones,  Eq.)  330; 
Wlnton  V.  Fort,  G8  N.  C.  (6  Jones,  Eq.)  2E1 ; 
Daniel  v.  Crumpler,  70  N.  C.  184. 

Bat  It  has  also  been  held  In  that  state,  that. 
where  the  plalotlll  sets  forth  one  cootract  for 
the  purchase  and  sale  ot  real  properly  which 
defendant  denies,  and  sets  fortb  anothsr 
■act  widely  different  from  It.  both  by  parol. 
It  Is  s  question,  whether  either  of  them  ia 
understandlngly  entered  Into  by  tbe  parties, 
parol  testimony  will  not  be  received  to  deter- 
mine what  tbe  contract  was.  Ellis  v.  Ellla, 
18  N.  C.   (1  Dev.  Fq.)   341. 

To  tbe  wuue  elect,  Dunn  v.  Moore,  38  N.  C 

I  Ired.  Eq.)   364,  and  Sain  r.  Dulln,  SO  N.  C. 

I  Jones.  Eq.)  IQE.     The  latter  case  disapproves 

Thomas  v.  Kyles.  64  N.  C.  (1  Jones.  Eq.)  802. 

1  distinguishes  Ixive  v.  Nellson,  M  N.  C. 
Jones.  l:q.)  339. 

These  three  cases  seem  to  be  directly  In  coo- 

t  wltb  the  rule  laid  dowo  In  Luton  v.  Bad- 

kVbpre  a  man  Is  put  In  poaaesslon  of  land  by 
!  oirncr  upon  nn  invsUd  or  verbal  sale,  which 
Ibe  owner  falls  or  refuses  to  complete,  and.  In 
expectation  ot  ttie  performance  of  tbe  con- 
tract,  makes  Improvements,   a   court  of  equity 
Will  directly  and  actively,  npon  a  bill  Olsd  b) 
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NouTH  Uabolin*  SuFHKUK  Court, 


Oct., 


questions  was  to  prove  that  there  was  such  * 
parol  contract  betwecD  the  defendant  and 
intesUta  aa  that  alleged  in  tha  oomplaint. 
The  defendant  objected,  objection  Bnetained, 
and  the  witneaa  was  not  allowed  to  answer. 
Plaintiff  thereupon  submitted  to  a  judgment 
of  nonsuit,  and  appealed.  This  ia  tha  cage, 
and  Oie  oul^  question  presented  for  our  con- 
sideration u  as  to  the  competAncj  of  this 
evidence. 

It  would  seem  that  Bain  v.  Dulin,  69  N, 
~:.   (6  Jones, 

8  N.  C.  (3  , 

fendant,  iustaiu  the  ruling  of  tiie  court 
But  the  question  has  been  before  the  court 
a  great  number  of  times,  and  we  must  ad- 
mit that  the  opinions  do  not  appear  to  be 
always  in  harmony.  A  parol  contract  for 
the  Bale  of  land  is  not  a  roid  contTa,ct,  but 
viodable  upon  denial  or  a  plea  of  the  stat- 

hlm  RsalDSt  tbe  owner  for  >d  accoi'nt,  make 
him  com  pen  aat  Ion  to  Cbe  lull  value  of  all  his 
Improremeuti,  to  the  extent  thej  have  enhanced 
the  value  of  the  laDd,  dedactlog;  the  reuli  and 
profltH.  and  will  treat  tbe  land  as  autaject  to  a 
Hep  therefor.     Ithea  v.  Alllaoa.  S  Head,  ITS. 

Where  a  vendor  makes  a  parol  agreement  for 
the  sale  of  land,  and  pat*  the  purchaser  In  i>os- 
tesslon,  and  afterwards  refuses  to  complete  the 
contract  for  the  aale  of  the  land  on  the  ground 
tbst  It  Is  void  by  the  statute  of  frauds,  he  Is 
bound  to  par  for  the  Improvementa  made  b;  the 
purchaser  thus  put  In  possession.  Thouvenln 
».  Lea.  26  I'ei.  812. 

A  pert;  mshlnE  Improvementa  on  Inod,  held 
t>7  void  contrsct  of  porchane.  is  cot  entitled  to 
recover  the  value  of  sucb  Improvements  In  an 
action  of  asaumpalt.  He  can  recover,  however, 
Id  chancer;  the  value  of  such  Improvements  as 
laaT  have  added  to  the  permanent  value  of  the 
'estate,     Msthews  v.  Davis.  B  Humph.  824, 

Whrre  a  parol  contract  for  the  sale  of  land 
provided  for  a  forfeltnre  In  cose  of  nonpay- 
meot  of  the  purchase  money.— (35.  and  the  de- 
fendant had  cleared  the  laad  and  put  Improve- 
ments upon  It  St  the  cost  of  several  hundred 
dnllara.  being  allowed  by  Che  vendor  to  do  so 
without  warolne,  after  tbe  time  lor  payment 
bad  elapsed  and  a  rl;;ht  to  the  forfeiture  had  ac- 
crued, the  case  stands  simply  upon  a  parol 
contract  of  sale,  uneiccuted  by  cither  party, 
except  as  to  tbe  possession,  and  which,  upon  tbe 
Mil  of  the  vendee  tendering  payment  and  pray- 
ing for  a  apeclQc  execution  or  a  reeclulon  upon 
equitable  terms,  the  vendor  mast  either  execute, 
t)y  conveying  tbe  land  according  to  contract, 
upon  receiving  payment  of  the  purcbasc  money 

to  tbe  usual  terms  of  resclssiOQ.  as  applicable 
to  parol  sales  of  land,  which  would  be  that  tbe 
vendor  be  allowed  Intereat  on  the  price  agreed 
upoD  Cor  tbe  landB.  and  for  waste  done,  and 
i-eqolred  to  pay  far  Improvements,  and  the  ac- 
voiinC  sbenld  be  bo  settled.  Bellamy  v.  Rags- 
dale,  14  B.  Mon.  3S4. 

T'efendanl  obtained  a  judgment  In  ejectment 
against  plalntllf.  Thereafter  plaintiff  brought 
bis  action  In  equity  to  restrain  perpetually  tbe 
Judgment  at  law.  and  hod  Judgment  to  that 
eliect  In  the  trial  court.  Tbe  agreement  alleged 
In  the  bill  was  not  In  writing.  The  court  held 
that  the  statute  of  frauds  presented  an  Insuper- 
able bar  to  a  speclflc  execution,  but.  being  satis- 
nrd  thAt  the  plnlntllT  built  the  mill  and  other 
Improvements   under   the   faith    of    assurance 

In  Ihe  use  and  possesalon  of  tbem,  defendant 
before  be  was  allowed  to  gain  possession,  ought 
to  b«  compelled  to  compeosata  plaintiff  for  tbe 
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ute  of  frauds.  Thoiaat  t.  Kglet,  Si  N.  C. 
1 1  Jones,  Eq. }  302 ;  Outlet/  '■  ^<«^>  ^*  N.  U. 
434.  But  when  the  allised  ctmtract  ia  de- 
nied, or  the  statute  of  frauds  pleaded,  this 
avoids  the  contract,  because  the  party  alleg- 
ing it  ia  not  allowed  to  show  by  parol  evi- 
dence what  the  contract  waa.  The  English 
rule  seema  to  have  been  that  the  statute  of 
frauds  must  be  pleaded,  or  the  party  would 
be  allowed  to  proceed  with  parol  evidence  to 
establish  the  contract.  But  our  courts  hara 
extended  the  rule  so  as  to  include  a  denial  of 
the  contract  as  well  as  by  pleading  the  etat* 
ute  of  frauds  Gullej/  v.  Uaeg,  84  N.  C.  434, 
and  many  other  cases.  Whether  it  would 
not  have  been  bettei  that  we  had  followed  the 
English  rule  is  not  now  an  open  question, 
as  the  rule  seems  to  be  firmly  established 
the  other  way  in  this  stato 

But  tbe  plaintitr  contends  that  she  ia  not 

Imrrovementa  remaining  upon  the  premises,  do- 
dncting  therefrom  a  reaaooabls  anm  for  the  use 
of  the  mill.      U'Cracken  v,  Sanders,  4  Bibb,  Sll. 

Plaintiff  lived  on  one  of  hia  father's  farms 
as  a  tenant  from  year  to  year  far  twenty-tbree 
years  prior  to  the  death  of  his  father,  llrat 
farming  the  same  on  shares  and  afterwards  at 
a  low  money  rent.  A  new  bouse  being  needed 
on  the  place,  plaintiff  was  told  by  his  father  to 
go  on  and  build  and  the  farm  sbould  be  his. 
Plaintitr  did  at  his  own  ezpeose  build  a  dwelling 
bousp  and  other  buildings,  and  made  other  Im- 
provements at  considerable  coat,  and  continued 
to  occupy  the  farm  as  a  tenant  from  year  to 
year  until  the  death  of  bis  father.  It  was  held 
tbst  the  contract  of  transfer  of  the  land  was 
void  as  being  within  the  statute  of  frauds,  but 
tbat,  the  plaintiff  baving  been  In  poaaeaalon  aa 
tenant  paying  rent  and  baving  made  valuable 
Improvements,  which  Improvements  Inured  to 
the  benefit  of  the  owner  and  were  made  upon 
the  assurance  of  the  owner  that  tbe  tenant 
should  Bubaequently  have  tbe  premises  by  deed 
or  devlBi!,  sud  by  tbe  fault  of  the  owner  tbe 
tenant  failed  to  acquire  title,  he  may  recover  the 
value  of  the  Improvements.  Smith  V.  Smith, 
28  N.  J,  L,  a08,  T8  Am.  Dec.  49. 

The  poaaesBor  of  real  property  nnder  a  bona 
fide  parol  contract  for  the  purchase  thereof,  wbo 
made  valuable  permanent  Improvements  there- 
on upon  Ihe  faith  of  auch  parol  coDtract.  Is  en- 
tltlHl  to  recover  In  a  court  of  equity  tbe  valne 
of  such  Improvementa.  Herring  y.  Pollard,  4 
Humph.  362.  40  Am,  Dec.  853. 

Complnlnont's  father-in-law  In  bis  llfetlms 
and  while  in  apparent  good  clrcumstancea,  pro- 
posed to  complainant  to  grant  his  daughter, 
complaltiant's  wife,  a  house  and  lot  ot  ground 
If  complainant  would  repair  and  make  It  com- 
fortable for  a  residence,  at  the  same  tloie  In- 
forming the  latter  thst  he  Intended  tbe  prop- 
erty for  Ihe  said  daughter.  Complainant  en- 
tered iDto  the  poaaesslon  of  the  property,  and. 
:  a  full  belief  that  It  would  be  secured  to 
him  as  his  own,  be  was  Indnced  to  expend  a 
large  sum  of  money  In  making  permanent  and 
'aluable  Improvements  locreafng  the  vslne  of 
be  property  three  or  four  tlmea  The  transac- 
tion was  entirely  orsl,  no  written  contract  be- 
ing made,  the  only  writings  being  correspond- 
ence between  the  parties,  which  the  court  held 
lid  not  amount  to  a  contract.  The  donor  af- 
erwardn  died  Insolvent  and  the  tmstee  of  his 
redltors  now  t:lalmcd  that  tbe  property  waa 
ubject  to  the  estate,  and  tbat  the  alleged  agree- 
neat  to  transter  was  frsudulent:.  The  Supreme 
'onrt  of  the  United  Slates  held.  In  an  action 
o  compel  specific  performance  and  for  aurb 
ther  rellet  ss  complalnsnt  wss  entitled  to,  that 
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claiming  tbe  rlglt  to  establiHli — to  eet  up — 
ft  parol  contract;  th»t  she  U  not  asking  * 
spvciftc  ptii'formaore,  nor  is  she  uldng  dam- 
ages for  tUe  breach  of  a  parol  eontr&ct;  that 
I ..__.-__  -g  t],g^L,  by  reason  of  the  con- 


mter  upon  the  defendant's  land,  and  place 
permanent  and  valiuble  improvements  on 
the  same;  ^nd  that  t^s  is  a  ne«  cause  of 
action,  collaterai  to  Uie  contract,  based  upon 
a  new  consideration  given  by  equity  to  pre- 
vent fraud.  If  the  plainti^  is  entitled  to 
maintain  this  action  against  the  defendant, 
It  is  purely  upon  equitable  principles.  Be- 
fore the  junction  of  the  juriadiction  of  law 
and  equity  iu  the  same  court,  a  bargainee,  in 
a  parol  contract  for  the  sale  of  land  where 
the  contract  wag  repudiated  by  the  bargainor, 
could  not  have  relief  a^inat  the  bargainor 


in  a  court  of  equity,  if  legal  demands  alone 
were  involved.  If  the  bargainee  had  paid 
tLe  purchase  price  or  a  part  of  it  in  monef 
or  specific  personal  property,  he  had  a  right 
of  action  at  law  to  recover  the  same  back. 
And  a  court  of  equity  would  not  aid  him, 
unless  there  was  tioiuething  else  connected 
with  the  transaction  tliat  gave  him  an  equity. 
Then  the  court  of  equity,  having  acquired  ju- 
risdiction of  the  matter,  would  proceed  to 
investigate  anil  settle  legal, as  well  as  equita- 
ble, demands.  Chambers  v.  Jfassei/.  42  N.  C. 
(7  Ired.  Eq.)  23ti.  llut  no  such  question  as 
this  can  arise  now,  as  the  same  courts  have 
both  jurihdictions,  and  administer  both  law 
and  equity. 

If  the  plsintifT's  intestate  entered  upon  the 
defendant's  land  under  a  parol  contract,  and 
placed  valuable  and  permanent  improvements 
thereon,  and  the  defendant,  after  sucli  im- 


■peclflc  p«rfnriiiHace  could  not  be  adjudged,  but 
that  complalnnnt  wna  euMlled  to  Ihe  value  at 
the  ImprovemenlB  placed  hy  hlro  upon  the  piop- 
ertr :  that  be  was  not  liable  to  pay  rents  for 
tfar  SB  me.  and  that  the  property  should  be  sold 
and  the  proceeds  o(  the  sale  applied  to  tbe  pay- 
menl  of  Ihe  money  eipeuded  bj  Che  couiplaln- 
ant  In  making  ImproTemeuts  upon  the  property. 
and  tbe  balnnce  paid  for  tbe  benefit  ot  the  cred- 
ltor»  of  the  father-in-law.  King  t.  Thompaon, 
0  Pet.  £04.  t>  L.  ed.  102. 

In  UcKaniee  v.  Wltbers,  3T  Ud.  ITl,  It  was 
■taled  tliat  the  prlunlple  Is  well  established  Chat 
It  one  person  expends  his  money  In  erecting 
beoeflcial  ImproTemeots  on  land  ot  another,  upon 
tlie  faith  oC  a  parol  coDIracl  by  the  1a(cer  to 
convey,  where  speclfle  execution  of  the  contract 
cannot  bs  decreed  because  ol  tbe  uncertainty  of 
tlie  proofs  of  Its  terms,  a  court  o(  equity  will 
decree  compensation  to  the  extent  of  the  value 
at  such  Improvements,  and  In  toine  cases  will 
(tant  rellel  by  declaring  tbe  same  to  be  an  equi- 
table lien  upon  tbe  properCy.  King  v.  Tbomp- 
•on,  9  Pet.  204,  9  L.  ed.  102,  approved  and  fol- 
lowed. 

A  decree  In  favor  of  the  payment  for  the 
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A  bill  In  equity  will  be  retained  for  the  pur- 
pose of  affording  a  party,  who  bas  made  beoe- 
IIcIbI  and  lasting  ImprovemenCs  on  land  occn- 
pied  by  him  under  a  contract  void  by  tbe  slat- 
Dte  of  frauds  for  Che  purchase  of  tne  same, 
and  which  Ibe  owner  refused  to  fiilfll.  a  reason- 
able coDipensatlOD  for  sucb  Improvements. 
Parkhurst  v.  Tan  Cortlanflt,  1  JotiDS.  Ch.  274. 

The  Judgment  was  afterwards  reversed  on 
■  ppoal  by  the  court  of  errors  oo  the  ground  that 
the  parol  contract  bad  been  partially  performed, 
and  the  case  was  therefore  not  witbin  tbe  aliit- 
ute  of  frauda      14  Johns.  15.  7  Am.  Dec.  42T. 

When  in  an  sctlon  brought  for  the  specific 
execution  ot  a  parol  contract,  such  specific 
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vendor's  pleading  the  statute  o(  fraur 
of  such  decree.  It  Is  tbe  duty  of  tbe  court  to 
decree  compensation  to  the  complainant,  to  tbe 
ani<?iint  of  the  purchase  money  by  him  paid  aud 
Iniereat  Ibereon  ;  and  also  for  all  beneficial  and 
lasting  Improvements  which  he  maj  have  made 
on  tbe  premises.  Johnston  v.  Clancy.  4  Blackf. 
94.  2H  Am.  Dec.  4S.  citing  with  other  authorities 
Parkburst  v.  Van  Cortlandt,  1  Johaa  Ch.  273. 

Where  It  appears  that  a  parol  contract  for 
the  sale  and  purcbase  of  lands  was  made,  npon 
the  tslth  ot  whicb  the  vendee  took  possession 
and  mode  valuable  and  permanent  Improve- 
ments. Chough  tbe  latter  cannot  enforce  Its 
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specific  execution  In  equity,  where  Che  proofs 
of  the  terms  of  the  agreement  Is  uacertalo  and 
contradictory,  tbe  bill  will  be  retained  to  decree 
a  pecuolary  compensation  equivalent  to  the  Im- 
provemenlH,  If  this  were  not  so.  the  veodee 
Injury  for  which  be  would  be 


nedllei 


doubtful  or  Inadequate.     Ooodwln  v.  Lyon, 

Defendant  made  application  to  plalatllT* 
agent  for  the  purchase  of  land,  for  the  purpose 
Df  building  upon  It  at  once,  and  paid  to  ths 
agent  tbe  first  cash  InatalmenC.  Thereafter  the 
superior  of  the  agent  discovered  that  this  land 
was  ot  a  class  which  be  had  been  directed  not 
to  sell,  and  he  disapproved  the  application  of 
which  the  defendant  was  notified,  but  In  the 
meantime  he  bad  completed  bis  house.  It  was 
held  that  tbe  deteodant  was  entitled  to  the 
value  of  his  Improvementa  Hannibal  A  St.  3. 
R.  Co.  V.  Uhorttldge,  80  Mo.  632. 

PlHlntllT  being  In  possession  of  land  under  a 
parol  contract  by  tbe  owner  to  purchase,  raised 
a  crop  of  oats  thereon.  The  owner  refused 
to  convey,  and  tbe  defendanta,  who  were  his 
agents,  expelled  tbe  plaintiff  from  tbe  farm 
and  repossessed  themselves  of  It.  TVhen  the 
crop  was  ripe  tbe  platntllf  commenced  harvest- 
Ine  It,  hut  was  driven  off  by  the  agents,  who 
took  possession  and  harvested  the  crop.  It  was 
held  that  the  plaintiff  was  entitled  to  recover 
tbe  value  o(  the  oats.  Harris  v.  E^lnk.  4S  N. 
Y.  24,  10  Am.  Rep.  31S. 

An  agenr  ot  the  owner  of  real  property  was 
a  general  real-estate  agent,  and  assumed  to  sell 
tbe  land  In  question.  The  plalntlffa.  claiming 
that  their  agent  bad  no  power  to  sell,  except 
to  And  a  purchaser  and  report  to  them,  and  that 
tbe  contract  of  sale  was  to  be  made  by  them, — 
brought  this  action  for  the  land.  The  defend- 
ant {'onsented  to  a  rescission  of  Che  eontrscC, 
and  offered  to  restore  tbe  premises,  but  prayed 
that  he  have  Judgment  tor  tbe  amount  that 
his  Improvements  had  enhanced  tbe  value  oC 
tbe  land.  Tbe  land  bad  no  rental  value  outside 
of  the  Improvements  put  there  by  defendant. 
It  was  betd  that  an  allowance  of  rent  on  tbe 
land  as  Improved,  deducted  from  the  sum  the  de- 
fendant was  entitled  to  recover  for  Improve- 
ments made  upon  tbe  land  by  blm,  was  all  Che 
plBlDtltTs  could  ask  In  Judgmeot.  Vsn  Zandt 
V.  Brantley,  IS  Tex.  Civ.  App.  420,  42  S.  W. 
817. 

Where  It  appears  thst  tbe  nonexecutlon  of  a 
parol  contract  for  the  sale  of  land  was  not 
altogether  attributable  to  the  wilful  dellnqneucj 
or  fault  of  tbe  vendee,  and  the  vendor  may  b« 
benetlted  by  mslliwatlons  msde  In  good  faith, 
the  court  will  allow  the  value  ot  them  to  ths 
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prorBmentfi  were  mode,  repudiatca  the  con- 
tract, and  retiueB  to  convey,  the  plaintiff  has 
an  equitable  cause  of  action.  Elli«  v.  Ellia, 
18  K  C.  (1  Dev.  Eq.)  343;  Albea  t.  Oriffin, 
22  N.  C.  (2  Der.  4  B.  Eq.)  9;  Lyon  v.  CHsa- 
man,  22  N.  C.  f2  Dev.  4  B.  Eq.)  268;  Pitt 
V.  Moore,  99  N.  C.  85,  5  S.  B.  389;  Tuckor 
V.  Uarklatid,  101  N.  C.  422,  8  S.  E.  189; 
Chambers  v.  Massey,  42  N.  C.  (7  Ired.  Eq.) 
286;  Tkomasv.EyUa,5ili.G.  {IJonesEq.) 
302;  Love  v.  Tieilsou,  S4  N.  C.  (1  Jones  Eq.) 
339;  and  man;  other  eases.  The  court  says 
in  many  of  these  cases  that  it  would  be 
a^inst  equity  and  good  oonscience  to  allow 
Uie  bargainor  to  repudiate  his  contract,  and 
thereby  to  reap  thelienefit  of  the  bargainee's 
money  and  labor. 

But  it  is  contended  by  the  defendant  that. 
If  Uiis  is  so,  the  defenJant  is  pTot«cted  from 
any  liability  to  account  for  the  reason  that 


he  has  denied  til e  contract,  and  the  law  will 
not  allow  the  plniutilf  to  prove  it.  And  this 
is  admitted  to  be  true,  so  far  as  establishing 
the  contract  for  the  purpose  of  enforcing 
a  specific  performance,  or  the  recovery  of 
damages  for  a  bieach  thereof.  But  cannot 
the  plaintiff  prove  there  was  a.  contract  un- 
der which  her  intefltato  was  induced  to  en- 
ter and  put  valuable  improvements  on  the 
land?  It  she  cannot,  the  fraud- upon  whieh 
the  plaintiff's  action  is  baaed  is  protected 
by  tbe  simple  answer  of  the  defendant. 
This,  it  seems  to  us,  cannot  be  and  is  not 
the  law  in  this  state.  In  Albea  v.  Ori/fin, 
avpra,  which  eecms  to  be  r^arded  as  the 
leading  case,  it  does  not  distinctly  appear 
that  the  defendant  denied  the  contract,  aad, 
if  he  did  not.  certajniy  no  stress  is  put  upon 
that  fact  by  the  learned  Judge  who  wrote 
the  opinion.     The  opinion  in  Albea  v.  Grigitt 


vendee  on  equitable  principles;  which  !■  tbe 
dlEerence  between  tbe  value  of  tbe  land  in  tbe 
condition  in  which  tbe  vendor  received  It  back 
from  tbe  vendee,  and  of  tbat  In  whlcb  [t  warn 
when  the  vendee  received  It  flrst  (rom  tbe  vend- 
or, ta  be  estimated  at  tbe  time  of  tbe  vendee's 
eviction,  and  to  be  dlmlnlsbed  b;  tbe  value  ol 
tbe  nie  of  tbe  land  b?  the  vendee  as  It  was  when 
he  first  took  possesBlon  ol  It.     Hawkins  v.  Beal, 

In  ejectment,  the  fact  tbat  the  deCendant 
has  made  permanent  and  valuable  Improvements, 
IQ  good  faith  and  under  color  of  title,   Is  no 

defense  to  tbe  action ;  but  It  such  fact  Is  set 
up  In  the  answer  In  sacb  languace  as  to  con- 
tain the  easentlBl  facts  to  justify  a  set-oil  of 
the  value  of  Improvements  against  rents,  it  will 
be  treated  as  a  good  answer  tor  tbat  purpose, 
Blthoiigh  no  Dfler  is  made  of  such  set-off.  An- 
derson V.  Flak.  Se  Cal.  620. 

If  a  person  relylus  canfidentl;  upon  a  parol 
agreement  whlcb  vests  no  title  In  him,  In  good 
faltb  proceeds  to  erect  Improvements  upon 
land  whlcb  are  greatlr  to  the  beneBt  thereof, 
eqnitr  In  a  proper  case  will  alford  blm  relief. 
Where  Id  an  action  for  use  and  occupation  the 
defendant  requested  tbe  court  ta  charge  that  If 
he  took  the  bouse  as  a  purchaser,  on  condition 
tbat  be  was  to  paj  rent  If  tbe  plaintiff  lost  the 
Innd,  then  the  plaintiff  canoot  recover,  as  there 
was  no  evidence  that  tbe  land  was  loet  before 
the  commencement  ot  tbe  salt,  which  charge 
the  court  refused,— held  error.  Barnes  v.  Sbln- 
hotster,  14  Oa.  131. 

A  contract  for  the  purchase  of  land,  thoagh 
not  put  In  welting.  Is  not  entirely  nugatory,  but 
compensation  as  damages  for  the  breach  of  It 
will  be  allowed  the  purchaser  tor  all  that  he 
did  in  pursuance  of  tbe  contract,  and  In  satls- 
tartton  ot  his  part  thereof,  and  for  all  perma- 
nent Improvements  made  upon  tlie  land.  In  re- 
llaoce  upon  tbe  contract,  with  the  knowledge 
of  the  vendor,  and  whlcb  the  vendor  gets  the 
benefit  of  by  taking  back  the  land,  deducting  the 
value  of  the  rents  and  proflts  of  tbe  land  dnrlog 
the  occupancy  of  the  purchaser.  Bender  v. 
Bender,  il  Pa.  41B. 

A  veodee  under  a  parol  contract  for  the  sale 
Of  land,  who  has  goue  Into  posBeBBlon  and  made 
valnable  Improvements  thereon,  has  a  right  to 
make  bis  election  and  treat  the  contract  as  void  ; 
bat  as  the  Improvements  were  made  noder  a  sob- 
slating  parol  eootract,  he  has  also  tbe  right  to 
come  Into  a  court  of  equity  to  have  his  claim 
lor  compensation  enforced.  Tbe  equity  springs 
from  the  tact  tbat  the  contract  was  not  void, 
hut  voidable,  and  that  either  party  has  the  right 
to  avoid  It.  Rbea  v.  AIIIbod.  S  Head.  ITS.  Tbe 
equity  of  the  vendee  Is  tbe  smonnt  of  the  en- 
B3  L.  K.  A. 


hsncement  of  the  vaiae  Of  the  land  In  market, 
re  sn  I  ting  from  the  permanent  Improvements 
made  upon  It :  this  value  to  be  estimated  at  tbe 
time  be  made  his  election  to  avoid  tbe  contract. 
But  as  tbe  vendee  seeks  tbe  enforcement  of 
sn  equity,  be  Is  bound  to  do  equity  ;  hence,  he 
Is  required  to  account  for  the  lieueStB  derived 
from  the  use  and  occnpatlon  ot  the  property. 
Ah  be  elects  to  repudiate  the  contract,  and 
along  with  It  the  payment  ot  tbe  purchase 
money,  equity  requires  blm  to  account  for  rea- 
"' Masson  V.  Bwan.  e  Seisk.  455. 
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adjudged  to  one  who  bas.  subsequently  to  bis 
entry  apon  the  premise*,  repudiated  tbe  con- 
tract for  the  title  under  which  be  entered. 
French  t.  Seely,  T  Watts,  231,  32  Am.  Dsc. 
768  ;  l-ong  v.  Finger,  74  N.  C.  602. 

Where  a  purchaser  ot  land  by  parol  refuses 
to  perform  Uie  contract  and  takes  advanlage 
of  the  statute  mt  frauds  to  avoid  It,  he 
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endee  of  land  by  parol,  who  has  (ailed  to 
comply  with  his  contract  of  purchase,  and  baa 
paid  no  part  ot  the  consideration,  but  has  con- 

provements,  with  notice  that  tbe  vendor  was 
opposed  to  the  Improvements  being  made,  can- 
not bold  tbe  vendor,  who  has  taken  possession, 
responsible  for  tbe  enhancement  ot  the  value  ot 
the  land  by  reason  ot  tbe  Improvements.  Ralner 
V.  Huddleston^  4  Helsk.  233. 

Plaintiff  mads  a  contract  by  parol  with  tbe 
defendants,  who  were  selectmen  of  the  town,  to 
purchase  a  bouse  owned  by  tbe  town,  and  de- 
fendants, without  authority,  verbally  agreed  to 
sell  tbe  bouse  to  tbe  plaintiff  for  tbe  atlpolaled 
price,  and  be  took  possession  and  proceeded  to 
make  repairs.  Thereafter  be  was  notified  hy 
the  defendants  to  proceed  no  farther,  and  he  sus- 
pended the  work  snd  removed  from  tbe  house. 
Thereafter  tbe  town  appointed  an  agent  to 
make  sale  of  the  house,  who  notified  tbe  plain- 
tiff tbat  be  might  have  it  upon  tbe  some  terms 
agreed  upon  between  him  end  the  selectmen, 
but  be  declined  to  take  It.  In  an  action  against 
the  selectmen  to  recover  the  amocnt  of  the  re- 
pairs made  by  tbe  plaintiff.  It  was  held  tbat  the 
action  would  not  lie.  Famam  v.  Davis,  32  K. 
H.  302. 

One  who  enters  apon  the  land  of  another 
with  bis  consent,  under  a  parol  agreement  to 
purchase,  and  makes  Improvements  thereon, 
solely  upon  tbe  expectation  ot  ecqnlrlng  tbe 
owner  the  expense 


inie,  cannoi  recover  oi  tue  c 
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opinioD  in  the  cace  of  Lyon  v.  Criasman,  22 
N.  C.  (2  Dev.  4,  B.  Eq")  208,  in  which  he 
QBGti  thiB  language;  "If  the  objection  be 
thiLt  the  agieemeut  is  void,  because  not  re- 
duced to  writing,  and  Oiia  objettJon  could 
avail  anything,  it  abould  have  been  set  up 
in  the  pleadinj^'R.  But  this  has  not  been 
<loue.  The  plain tiS  avera  one  agreement, 
and  the  defendant  sets  up  another,  and 
the  parties  have  left  it  to  proof  which 
reprt^i-ntation  of  the  transaction  is  the  true 
one."  EJHc  v.  miia.  16  N.  G.  (1  Dev.  Eq.) 
343,  was  nn  action  for  specific  performance 
of  a  pai'ol  contract  for  the  sole  of  land,  and 
■Jternutc  relief  was  demanded  for  better- 
ments. The  anawer  denied  the  contract,  and 
thp  court  lieid  that  it  could  not  be  speoifieally 
enforced,  but  allowed  evidence,  and  ordered 


an  account  ai  to  rents  and  proflta  and  for 

betUrrnents.  In  I-itt  v.  Jfoore,  99  N.  C.  86. 
o  S.  hi.  SM,  whic-h  was  an  action  on  a  parol 
contract  for  bettermenta,  where  the  defend- 
ant did  not  admit  the  contract  aa  alleged, 
and  set  up  a  different  contract  or  state  of 
facts  to  those  alleged  by  the  plaintilf  (and 
thJEi  was  an  action<by  the  persona!  repre- 
sentative), and  the  plaintiff  was  allowed  to 
prove  the  agreement,  and  the  court  granted 
the  relief  prayed  for  and  ordered  nn  account 
to  ba  taken,  in  tlie  opinion  of  the  court  the 
following  language  is  used;  "Whatever  may 
have  been  the  ancient  rule,  it  is  now  well 
settled  by  many  decisions,  from  Baker  v. 
Carson.  21  K.  C.  (1  Dev.  &,  B.  Eq.)  381,  In 
which  there  was  a  divided  court,  but  RufBn, 
Ch.  J.,  and  Gaston,  J.,  concurring,  and  Al- 
bea  V.  Grifm,  22  N.  C.  (2  Dev.  ft  B.  Eq.)  9, 
by  a  unanimous  court,  to  Hedgepeth  v.  Row, 


not  tnrn  tbe  otber  out  of  poisesslon,  or  deprive 
him  of  the  beneQC  of  hla  Imp  rove  menta.  Miller 
V.  ToKle.  *1  N.  H.  84. 

An  Intestate  made  a  parol  contract  with  the 
defendant  for  the  purchiiBe  of  100  &crea  of  land 
ai  tS  per  acre.  Twenty  dollars  were  paid,  and 
one  half  of  the  purchase  moneT  was  to  be  paid 
ihereafCer,  when  Ibe  defendsnt's  bond  and  mort- 
gage given  to  the  state  tor  the  land  became  dae, 
nad  the  residue  Id  a  reaaonable  time  thereafter. 
Tbe  defendsnl:  bad  received  from  tbe  Intestate 
various  pafmenls  on  account  of  the  land, 
and  the  Intestate  bad  cleared,  enclosed,  and 
sowed  8  acres.  The  plalntlfT  as  admlnlatrator 
of  tbe  Intestate  offered  to  paj  the  defendant 
on  Bccnunt  of  50  acres  possessed  by  tbe  Intestate 
(Ibe  latter  having  sold  to  another  party  tha 
other  50  acrea.  which  party  had  paid  the  de- 
feDdant  therefor  1133  by  agreement),  which  the 
dffendant  refused  to  receive ;  and  when  tbe 
tilalntllT  demanded  a  deed  be  refused  to  give 
any.  or  to  do  anything,  about  It.  The  action 
was  brought  to  recover  the  money  paid  by  the 
Intestate,  and  foe  the  labor  performed  by  him 
In  rtearing  the  land.  The  trial  Judge  charged 
the  jury  that  tbe  plaintltl  was  entitled  to  re- 
cover, not  only  for  tbe  money  paid  by  tbe  In- 
testate, hut  also  for  the  clearing  and  Improve- 
tnenta  on  the  land,  and  they  found  a  verdict  ac- 
cordingly for  1413.36.  On  a  motion  to  aet  aside 
tbe  verdict  the  supreme  court  held  that  the  con- 
duct of  tbe  defendant  could  be  viewed  In  no 
otber  light  than  as  a  relinquishment  of  tbe 
contract.  He  refused  to  receive  any  more 
money  from  tbe  plaintiff.  He  took  back  the 
possession  of  tbe  premlaea  whicb  had  previous- 
ly been  In  tbe  possession  of  tbe  intestate :  of- 

ihe  posKsalon  to  a  third  person.  The  contract 
being  considered  as  rescinded,  no  doubt  could 
be  entertained  but  that  the  plalntllf  was  entitled 
to  recover  back  tbe  money  paid  by  tbe  Intestate. 
The  plaintiff,  however,  ought  not  to  have  re- 
covered any  compensation  for  the  Improvemeats. 
There  was  no  express  or  Implied  undertaking 
by  the  defendant  to  psy  for  them.  When  the 
work  was  done  by  tbe  Intestate.  It  was  for  bis 
own  bencflt :  and  If  he  voluntarily  abandoned 
his  contract,  without  any  stipolatlon  aa  to  tha 
Improvements,  be  most  be  deemed  to  have 
waived  all  claim  to  any  compensation  for  them. 
CUlet  V.  Maynard,  H  Jobna  86,  4  Am.  Dec 
829. 

n'here  a  pnrchaier.  In  an  action  B^alnst  him 
by  the  vendor  to  enforce  a  specific  performance 
of  a  contract  tor  the  sale  of  lands,  denies  that 
the  contract  was  valid  or  binding,  and  shields 
himself  behind  the  statute  at  frauds,  he  cannot 
ask  for  compensation  (or  his  Improvements,  aa 
93  L.  R.  A. 


by  ao  doing  he  would  ask  tbe  court  to  stretch 
forth  Its  strong  arm  of  equity  Interposition  to 
protect  bim.  and  at  tbe  same  time  devest  It  ot 
ki'  Jnrlsdictlon  by  setting  up  a  defense  which. 
II  valid,  precludes  all  equitable  relief.  Luckett 
V.  Williamson,  87  Mo.  38a 

b.  Vnitr  parol  gift, 

A  father,  being  tbe  equitable  owner  of  land, 
allowed  bis  two  sons  the  use  or  occupation  of 
the  premises  without  any  arrangement  as  to  the 
terms  on  which  they  should  bold  tbe  same,  tbe 

future  arrangement.  Prevloua  to  such  occupa- 
tion by  tbe  tons  tbe  father  bad  erected  a  gran- 
ary on  the  land  for  and  In  respect  to  the  out- 
lay in  the  erection  ot  wblcb  tbe  sons  had  sup- 
plied him  with  goods  to  the  amonnt  of  £249  134 
Td.  Thereafter  tbe  sons  erected  upon  the  land 
two  other  granaries,  a  coal  shed  and  a  dwelling- 
house  of  tbe  value  of  £1.200.  It  was  held  that 
the  father  could  not  take  possession  of  tbe  land 
again  without  allowing  to  hla  sons  the  amount 
ot  money  that  they  bad  laid  out  upon  It,  and 
such  amount  was  a  lien  and  charge  upon  It  as 
against  tbe  faCber.  Tbat  this  view  was  con- 
flrmed  by  the  circumstances  stated,  that  goods 
to  tbe  value  of  £240  13i  Td  were  furnished  to 
him  by  his  sons,  wblcb  be  was  not  to  pay  for. 

eratlon  tor  the  amonnt  of  the  money  which  he 
had  laid  out  In  building  the  granary.  Tbat 
both  tbis  sum  and  the  sums  laid  out  by  the 
sons  npon  tbe  land  were  a  charge  upon  tha 
laud,  and  the  court  would  not  allow  It  to  be 
takeu  away  from  the  sons  without  paying  them 
these  soma.  Unity  Joint  Stock  Unt.  Bkg.  Asso. 
V.  King,  23  Beav.  72.  2T  L.  J.  Ch.'N.  B.  685,  4 
Jur.  N.  8.  470. 

An  Intestate  placed  his  Mn  In  possession  of 
certain  wild  land,  and  announced  his  Intention 
of  giving  it  to  blm  by  way  of  advancement. 
Thereafter  the  sou  lived  upon  the  land  and 
made  very  valuable  Improvements  upon  It  worth 
nearly  double  the  price  of  the  land  In  Its  un- 
improved state.  The  father  was  ready  to  con- 
vey the  land  to  the  son.  but  died  before  his  In- 
tention was  carried  ont.  It  was  held  that  the 
son  In  equity  was  entitled,  eltber  to  the  land 
Itself,  or  at  least  to  a  lien  for  hla  expenditure 
In  Improving  It.  That  while  there  was  mnch 
doDbt  as  to  whether  be  was  not  entitled  to  a 
decree  declaring  him  absolutely  entitled  to  the 
land.  It  was  clear  that  he  was  entitled  to  the 
lesser  relief  ot  a  charge  for  his  Improvements. 
upou  the  authority  of  Unity  Joint  Stock  Mot. 
Rkt;.  Asso.  V.  King,  26  Beav.  72.  27  L.  J.  Ch. 
N.  8.  6SS,  4  Jur.  N.  3.  470.  tbs  circumstances  ot 
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M  N.  C.  41,  that  trhere  the  labor  or  money 
of  a  person  has  been  expended  in  the  per- 
manent improveuienl  and  enrichment  of  the 
property  of  another  by  parol  contract  or 
agreement,  which  cannot  be  enforced  be- 
cause, and  only  because,  it  ia  not  in  writ- 
ing, tlie  party  repudiating  the  contract,  as 
he  may  do,  will  not  be  allowed  to  take  and 
hold  tlie  property  thus  improved  and  en- 
riched, 'without  compensation  for  the  addi- 
tional value  which  these  improvementa  have 
conferred  upon  the  property,'  and  it  re«tg 
upon  the  broad  principle  tiiat  it  is  against 
conscience  that  one  man  shall  be  enriched 
to  the  injury  and  cost  of  another,  induced 
by  his  own  acts."  This  was  an  action  by  the 
personal  representative.  Tuoker  v.  Mark- 
land.  101  N.  C.  422,  8  S.  £.  160,  is  to  the  same 
effect  as  Fiit  v.  Uoore,  where  plaintiffs 
brought  an  action   for   possession   of   land. 


and  defendants  answered,  setting  up  a  parol 
contract  of  purchase  by  their  ancestor,  al- 
leging permanent  improvements,  and  a^ing 
payment  for  the  same.  The  plaintiSs  re- 
plied, denying  the  contrtutt  ana  defeudanta' 
right  to  have  pay  for  improvranenta.  But 
the  court  allowed  evidence  to  be  introduced 
to  establish  the  parol  contraot,  which  ill* 
jury  found  to  have  been  made  by  defendai^ 
ancestor,  and  the  court  ordered  a  reference 
OS  to  rents  and  proSte  and  improvements, 
and  this  court  afBrmed  the  judgment. 
ThoauM  T.  JCyCes,  64  N.  C.  (1  Jones  Bq.) 
302.  is  a  case  where  the  plaintiff  alleged  that 
his  intestate  made  a  parol  contract  with  the 
defendant  for  the  purchase  of  land,  entered 
upon  and  took  possession  thereof,  and  put 
valuable  improvements  on  the  same.  The  de- 
fendant answered,  denying  the  contract.  But 
the  plaintiff  was  allowed  to  prove  the  con- 


whlcb  case  were  less  strong  tban  this,  as  In  tha 
presont  case  tbere  was  proof  ol  an  lotentloo  on 
the  part  of  tbe  fattier  to  confer  tbe  ownership 
upon  tbe  son.  which  was  absent  Id  that.  Blehn 
V.  Blebn,  IB  Grant,  Cb.  (tJ.  C.)  40T,  and  Bove; 
V.  FergiiBon,  reported  with  It. 

Where  the  owner  of  real  estate  puts  a  rela- 
tive Into  poiaesalon  thereof,  (or  the  purpose  of 
cultivating  and  Improving  the  same,  under  Che 
promise  of  a  fatnre  gilt,  and  the  occupier.  In- 
fluenced by  such  expectation,  makes  lastliiB  and 
Tslnable  Improvements  upon  the  premises,  wltb 
the  knowledge  of  tbe  owner,  snch  occupier  will 
be  entitled  to  the  full  valae  of  tbe  Improve- 
ments, altbough  It  maj  exceed  tbe  amoont  of 
the  rents  and  proflta.  But  although  In  sacb 
ease  the  owner  could  not  put  forth  an;  Inde- 
pendent claim  to  rents  and  proBts,  still,  when 
tbe  occnpler  comes  to  be  corapenaated  for  hla 
ImprovemeDts,  the  talue  of  wbat  be  bas  actual- 
ly enjoyed,  the  rents  and  profits,  enters  npon 
prbidplea  of  nstorBl  equity  as  a  neceaaery  ele- 
ment Into  the  compensation.  BIdley  v.  Mc- 
HaMj.  2  Humpb.  174. 

A  person  wbo  bas  oecapled  and  made  valu- 
able permanent  Improvements  upon  laod,  upon 
tbe  faith  of  a  promise  by  the  owner,  the  father 
Of  his  wife,  to  deed  the  same  to  bis  daughter 
as  a  Klft,  has  a  Ueo  upon  the  land  for  such  Im- 
provements made  la  good  faith  upon  Che 
strength'  of  such  promlss.  Mecbsolcs'  Sav. 
Bank  v.  Scoggln  (Tenn.  Ch.  App.)  02  3.  W.  718. 

A  wife  having  a  separate  estate,  relying  upon 
a  clause  In  the  will  of  her  hushaod's  father, 
wberehy  he  devlaed  certain  real  property  to  his 
son  and  wife  during  their  natural  lives,  and  on 
their  death  to  such  children  as  they  may  have 
•urvlvlng.  and  Ihelr  children,  occapled  the  land 
with 
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brought  by  tbe  wife 
rights  to  the  land,  or  If  thlg  could  not  be  done, 
to  ascertain  the  cost  of  tbe  Improvemencs  she 
had  put  OD  tbe  land  and  have  the  same  declared 
a  Hen  upon  It,  a  decree  to  tbe  latter  effect  was 
■dludged  ;  and  tbls  action  was  affirmed  by  tbe 
supreme  court.  Dunn  v.  Dunn  (Teon.  Ch, 
App.)  51  a.  W.  119. 

Where  there  was  a  positive  gift  by  a  father 
i  which  tbe  falher  had  laid  off 


of  h 


win  which  he  then  executed  and  exhibited 
to  all  his  children,  and  the  sod  wsa  put  In 
Immediate  possi  ssloo  by  Ihe  father  and  tbua  en- 
rnuraged  to  trvst  [lie  property  as  bis  own.  and 


knowledge  and 
iBHeni,  and  tbe  father  bad  bad  the  land  trana- 
ferred  on  the  aasessmcDt  books  from  hla  own 
name  to  that  of  hla  son,  and  tbe  latter  thereaft- 
er paid  the  taxes  thereon,  the  son  having  mad* 
these  Improvements  and  paid  the  taxes  relying 
upon  the  good  (altb  of  these  aMurances  o(  hts 
fsther  that  tho  land  was  (o  bs  and  was  In  Zact 
bis  property. — npon  this  state  of  case  the  court 
reversed  a  Jodgment  susCtilnlog  a  demurrer  tO' 
n  bill  In  eqaity,  brought  by  the  aon  against  the 
father  to  enjoin  proceedings  to  oust  the  plBln- 
tlD  from  the  property,  and  tor,  among  other 
things,  compensation  for  the  Improvetuents  thns 
made,  and  to  s  decree  estabiisblng  a  lien  there- 
for on  the  property,  holding  that  relief  to  thle 
extent  at  least  was  clearly  autborlied  by  tha 
cases  of  Bhepherd  v.  Bevln,  0  Qill.  32 ;  Halne* 
V.  Halnea,  4  Md.  Ch.  Dec.  18S.  s.  c.  on  appeal 
a  Ud,  43S  ;  Hardesty  v.  Richardson,  44  Md.  617. 
23  Am.  Hep.  fi7  :  and  King  v.  Thompson.  0  PeC. 
204,  9  L.  ed.  102.  Dui'ketC  v.  Duchett,  71  Hd. 
3GT,  16  Ati.  eSfi. 

Although  a  donor,  who  Is  a  married  woman. 
Is  not  estopped  from  revoking  a  gift  of  real  prop- 
erty where  the  statute  provides  that  she  can 
only  convey  by  deed,  yet  If  the  donee  occaples 
sod  makes  valuable  permanent  Improvements 
upon  the  property  during  a  series  of  years  with 
the  knowledge  and  consent  of  the  donor  he  will 
be  entitled  to  the  value  of  such  Improvements 
made  In  good  (altb  with  the  donor's  consent. 
Kabert  v.  Plsell,  11  Tex.  Civ.  App.  ITS,  32  B. 
W.  362. 

A  son.  under  a  parol  gift  from  his  father, 
entered  npon  and  expended  large  sums  o(  money 
Id  Improving  a  tract  o(  land,  and  In  an  equity 
action  to  compel  Che  father  to  account  for  tbe 
Improvements  a  decree  In  accordance  with  tha 
prayer  of  the  petition  waa  affirmed.  Hsmllton 
V.  Hamilton.  S  Lltt.  (Ky.J  28. 

The  plaintiffs  made  a  parol  gift  of  the  land 
Ir  question  to  defendants,  who  were  hnahanit 
and  wife.  Tbe  latter  took  possession  with  tbe 
underatondlDg  and  agreement  that  the  land 
would  be  conveyed  at  some  future  date.  After 
possession  under  this  parol  agreement  for  eleven 
yearB.  family  troubleB  arose  and  plsIntHfs  de- 
manded possession   of  tbe  premises.     Ha  title 

the  plalQtlffa.  but  only  npon  the  condition  Chat 
the  laCter  be  allowed  to  set  olT  agslnat  tbe  renC 
from  the  time  posseaalon  waa  demanded  the  en- 
hanced value  of  the  land  by  rcHson  of  Impiove- 
mentfl  made  thereon  by  the  defeBdant.  Bourn* 
1.  Odam,  17  Ky.  L.  Hep.  G9fl,  32  8.  W.  398. 
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tfaet  bf  parol  evidence,  and,  while  the  court 
nifmed  to  compel  b.  specific  performance, 
the  plaintiff's  daim  for  betterments  was 
Allowed.  Other  cases  might  be  cited  as  au- 
thority for  the  admission  of  parol  evidence, 
to  show  that  tbe  partf  entered  and  placed 
valuable  improvements  on  land  under  a  parol 
contract  or  promise  to  convey,  but  we  do 
not  deem  it  necessary  to  do  so.  It  seems  to 
be  settled  by  this  court  that  it  may  be  done; 
and  the  cases  cited  show  that  where  a  party 
is  iudiiced  to  go  upon  land,  and  put  valuable 
improvements  thereon,  by  the  owner  thereof, 

rn  H  parol  promise  to  convey  the  some  to 
party  putting  tbe  improvements  on  the 
luid,  and  the  owner  afterwards  refuses  to 
oonvey,  it  is  held  by  this  court  to  be  a  fraud 
npon  the  party  so  induced,  and  the  court  will 
compel  him  to  pay  for  such  improvementa. 
It  was  also  coutended  for  the  defendant 


that  the  right  to  have  pay  for  improvements 

only  exists  while  the  tiargainee  is  in  posses- 
sion, and  Albtta  v.  Grif/in,  and  Fasg  v. 
Broofce.  125  N.  C.  129,  34  S.  E.  228,  were 
cited  BE  authority  for  this  position.  But 
neither  of  theue  cases,  nor  any  other  caae 
that  has  been  called  to  our  attention,  sup- 
ports this  contention.  In  these  cases  and 
other  like  cases,  the  bargainee  being  in  pos- 
session, tile  court  said  that  such  bargainee 
should  not  be  turned  out  until  the  bargainor 
paid  for  the  improvements.  This  was  only 
a  niuana  reported  to  by  the  court  to  enforce 
the  bargainee's  recovery,  and  not  as  the 
{pounds  of  the  plaintiff's  equity,  which  was 
made  distinctly  to  rest  upon  the  fraud  of 
the  bargainor;  and  it  would  be  just  as 
fraudulent  and  unconscionable  for  the  bar- 
gainor to  take  profit  by  means  of  such  fraud, 
if  the  bargainee  was  out  of  possession,  as  it 


In  a  Hnit  in  clianeerr  against  the  executors 
and  belrs  of  tbe  owner  ol  lands,  It  appeared, 
the  complainant  being  In  the  army,  bis  wife 
WSA  settled  by  her  father,  the  tescator,  on  a 
tract  ot  land  which  he  owned.  After  his  re- 
tnra  from  the  army  complaloant  lived  on  the 
land  some  yeiiTS  with  bis  wife,  and.  having 
made  some  Improvemencs  npon  It,  left  It  in 
possession  ot  a  tenaot.  aod  removed  to  another 
■tat*.  The  wife  having  died,  the  testator  sued 
tbe  tenant  Id  ejectmeot,  and  evicted  blm,  Tbls 
action  was  brought  against  the  executors  tor 
COmpetisatlon  for  tbe  ImprovemeatH.  The  bill 
■Jleeed  that  the  complaluant  was  induced  by 
the  testator  to  settle  npon  and  Improve  the 
land,  In  consequence  of  a  parol  gift  of  It  to  blm 
and  falB  wife,  as  an  advaneemenC  by  ber  fntber. 
The  answer  denied  these  allegations,  and  In- 
■Isted  that  the  use  of  tbe  land  bad  been  wortb 
more  than  the  Improvements.  There  was  proof 
that  the  testator  had  itated  that  he  had  settled 
eomplalnnnt  on  tbe  land  to  which  he  wss  to  be 
entitled  by  paying  $20,  tbe  state  price.  The 
circuit  court  decreed  tbat  complaJQsnt  was  en- 
titled to  the  value  ot  nil  lasting  and  useful  Im- 
provements made  by  him,  before  service  of  the 
notice  In  ejectment,  and  should  account  for 
waste  If  any  had  been  committed,  and  tor  rents 
from  tbe  notice,  until  tbe  possession  of  the 
land  bad  been  surrendered  to  the  testator.  Tbe 
court  of  appefllH,  in  reversing  a  judgment  for 
tbe  amount  of  tbe  improvements  less  tbe  rent 
after  the  notice,  said  that  tbe  testator  should 
not  be  charged  with  the  coat,  or  sbatract  value 
of  all  tbe  Improvements  which  complslnant  may 
have  made  on  tbe  land,  but  only  as  they  In- 
creased Ihe  vnlue  ol  tbe  land, — In  other  words, 
that  tbe  complainant  was  entitled  to  recover 
the  value  of  the  melloratlona  by  him  added  to 
tbe  land,  but  not  tbe  value  ot  the  Improvements, 
unless  the  latter  made  the  land  more  valuable 
than  It  would  have  been  witbout  them;  and  that 
It  was  doubtful  whether  tbe  complainant  bad 
■bown  that  be  was  entitled  to  any  relief.  James 
V.  McKIngey,  4  J.  J.  Marsh.  B2G. 

It  Is  a  queatlon  whether  all  that  was  said 
In  this  cane  was  not  obiter,  aa  tbe  decree  was  re- 
versed for  a  detect  of  parties,  and  tbe  cause  re- 
manded for  farther  proceedings,  the  court  Bay- 
ing :  "It  la  not  proper  now  to  decide  on  the 
merits,  except  so  far  ag  may  be  useful  In  the 
farther  progress  of  the  case  In  tbe  circuit  court" 
-  A  fathrr  agreed  with  his  son  tbat  II  the  lat- 


ind  Im; 
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be  should  havi 
ment.  unless  tbe  father,  unable  to  pay  for  It. 
should  be  compelled  to  sell  It,  In  which  event 
the  son.  iiot  chargeable  with  rent,  should  be  re- 
imbursed for  his  improvements.  Afterward  tbs 
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father  mortgaged  this  tract  of  land,  and  aubse' 
quently  conveyed  all  bis  land  to  a  Cmslee  for 
the  benefit  of  his  creditors.  It  was  held  that 
the  enhanced  value  of  the  land  was  tbe  meas- 

the  cost  of  hiB  Improvements  or  tbelr  value  la 
themselves,  ihculd  be  deflned  sa  his  equity. 
Cilaas  V.  Abbott,  S  Busb,  S22. 

III.  IThen  vendor  iinabls  ta  mate  title. 

On  a  bin  tiled  tor  tbe  purpose  of  hsviog  a 

res'^BSlon  of  a  parol  contract  for  the  sale  of  the 
land,  the  purchase  money  paid  refunded  end 
declared  s  lien  on  the  land,  with  an  account 
of  the  rents  and  profits  against  complainant,  be 
being  In  possession,  and  also  tbe  enhanced  value 
of  the  laud  by  reason  of  tbe  Improvemeuls  with 
taxes  paid,  lo  favor  of  tbe  complainant,  the  rea- 
son for  the  rescls^on  being  that  the  vendor  had 
become  a  lunatic  after  the  sale,  a  decree  was 
made  allowing  Improvements  to  tbe  full  extent 
they  enhanced  tbe  value  of  tbe  land  without 
regard  to  the  amount  of  the  rents  or  the  costs 
of  tbe  Improvement.  Bmoot  v.  Smoot,  12  Lea, 
ZT4. 

A  vendee  who  rescinds  a  verbal  contract  for 
the  purchase  of  land  by  a  bill  in  equity  Sled  by 
blm  for  that  purpose,  upon  the  ground  that  the 
vendor  at  the  time  of  filing  the  bill  wss  unable 
to  make  title,  la  entitled  to  recover  the  value 
of  permnueut  Improvements  so  far  as  tbey  en- 
hanced the  value  of  the  land,  less  tbe  rents. 
Winters  v.  Elliott,  1  Lea.  676. 

Defendant  bargained  for  land  by  parol,  went 
luto  possession,  and  made  vBluahle  Impiove- 
ments.  lie  paid  nothing  on  the  nurchSBe.  The 
vendor  brought  ejectment.  The  defendauC 
pleaded  tbat  the  vendor  did  not  have  a  complete 
chain  of  title,  and  that  there  were  unsaclsllea 
Judgments  against  a  former  vendor,  which  con- 
stituted an  encumbrance  npon  the  property. 
The  vendor  was  perfectly  solvent ;  worth  from 
.^u.ODO  to  fll,0OO.  The  agreed  price  for  tbe 
premises  was  (600.  The  vendor's  title  was 
paper  color  supported  by  more  than  seven  years 
adverse  posseaslon.  Though  there  were  unsatis- 
fied Judgmeuta  against  the  former  vendor,  no 
steps  bad  been  tnhen  to  enforce  tbem  against 
this  property.  Defendant  bad  erected  Improve- 
ments costing  t2.800.  The  Jury  found,  special. 
1y,  that  on  receipt  of  tbe  purchase  money  and 
interest.  In  thirty  days,  tbe  vendor  should  con- 
vey with  warranty  ot  title;  and  that  if  the 
money  was  not  paid,  tbe  premises  were  to  revert 
to,  and  be  tbe  property  of.  the  vendor.  A  motion 
for  a  new  trial  was  overruled.  The  vendor  filed 
In  the  clerk's  office  for  the  vendee's  acceptance 
a  warranty  deed,  cgntormably  to  tba  verdict  and 
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he  Wfta  still  in  posseBBlon.  It  is  the  fraud 
that  gives  the  right  of  aotjon,  and  not  t^e 
possesaion.  Hut  the  cases  of  Tucker  v. 
Markland,  101  N.  C.  422,  B  S.  E,  108;  Pitt 
V.  Moore,  90  N.  C.  Bo,  E  S.  E.  369;  Thomas 
V.  EyUs,  J4  N.  C.  (1  Jones  Eq.)  302,  and 
other  casea,  seem  to  settle  this  contention 
againat  tiie  defendant  It  is  true  that  it  ia 
said  in  Paaa  y.  Brooks  that  the  contract  le 
admitted,  and,  defendantd  being  in  poBses- 
sion,  the  case  of  Albea  v.  Qriffin  was  followed 
as  to  the  Judgment;  and  the  statement  that 
the  contract  was  admitted  is  only  a  atate- 
ment  of  the  facta  of  the  ease.  There  is  noth- 
ing in  the  caae  of  2*088  y.  Brooks  that  con- 
decree.  rii»  supreme  coort.  In  afflrmlng  the 
Jud^oient.  aaid :  'AccordEng  to  tbe  view  that 
t  o[  eqult)'  takei  ol  auch  "" — ' 


tbe  r 
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voald  have  been  more  equitably  applied  If  II 
bad  been  approprlatF'd  to  paring  for  the  land. 
BipeTiflLve  ImprovementH  cajinot  be  encouraited 
conslBlentlr  witb  eound  equitable  prLnciples, 
wben  every  dollar  ot  the  purchase  monej  li  le(t 
unpaid."     Cberrr  t.  Daila,  Gt>  Qa.  454. 

IV,  Fartieular  and  pedullor  oases. 

Id  an  action  to  partition  landa  ot  tbe  ances- 
tor of  tbe  partlea,  it  appeared  that  the  ancestor 
bad  put  a  sou  In  (Kisaesilon  ol  a  bouse  and  lot 
tbIrty-tlTe  yeaca  before,  which  be  hod  occupied 
vrer  since,  and  on  which,  with  tbe  knowledge 
of  hia  father,  be  bad  made  large  improvements 
at  blB  own  expense.  The  court  held  that  wheth- 
er this  was  to  be  considered  aa  an  advancement 
or  not,  might  not  be  material.  It  wonld  not  ba 
material  If  the  value  of  tbe  bouae  and  lot.  with- 
out the  Improvements,  would  not  be  equal  to  tbe 
value  ot  what  would  be  tbe  ahare  ot  tbe  eon 
In  tbe  whole  real  estate  to  be  divided,  Includ- 
ing the  house  and  lot :  tar  tbe  court,  aoder  tbe 
circumstances,  would  direct  the  house  and  lot 
to  be  assigned  to  tbe  son  at  Ita  value  without 
Improvements,     It   Its   valoe  without   tbe   im- 

aald.  then  It  n-ould  be  ueceasary  to  determine 
whether  it  was  an  advancenient.  If  It  waa 
then  he  could  not  be  compelled  to  pay  anything 
to  tbe  other  beira  on  account  of  It ;  but  If  It  was 
not.  the  court  would  direct  tbe  bouse  and  lot  to 
be  aaalgned  to  him  on  bla  paying  the  eiceea  of 
lis  value  over  a  share.  Oordon  ▼.  Barkelew,  6 
N.  J.  El],  B4. 

A  party  who  bad  purchased  land  cnder  a 
■pp.rol  contract  from  the  owner,  entered  Into  poa- 
RpsHlon  and  erected  a  frame  house  upon  the  land. 
The  vendor  thereafter  refused  to  perform  tbe 
contract,  and  took  posseaalon  of  tbe  land  aod 
touse.  It  waa  held  that  the  purchaser  might 
nalntsln  replevin  tor  tbe  house.  Weters  v. 
Reuber.  16  Neb.  99.  4B  Am.  lUp.  710,  19  N.  W. 
fl87. 

A  father.  Intending  to  donate  a  parcel  of  land 
to  bis  son,  eiecuted  a  deed  therefor  to  btm  ex- 
presalng  a  nominal  consideration,  but  nothing 
WBB  ever  paid,  or  Intended  to  be  paid.  Tbe 
grantee  went  upon  the  land  and  made  valuable 
Improvements  tbereon,  Tbe  deed  according  to 
the  statute  of  l^ulslsna  was  null  tor  want  ot 
form.  Tbe  father  having  deceased  and  bis  es- 
tate being  Insolvent,  the  admlnislrntor  applied 
tor  an  order  to  sell  tbe  land  to  pay  debts,  to 
which  tbe  son  tiled  an  opposition  claiming  the 
value  ot  the  Improvements.  The  court  a  gua 
rejected  the  demand  of  tbe  opponent  and  dla- 
mlssed  hia  oppoiiltlon.  On  review  tbe  supreme 
vonrt  reversed  tbis  order  and  auatalned  the  op- 
IMBltlon  to  tbe  provisional  account  and  supple- 
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ilicta  with  what  ia  said  in  this  opinion.    The 

doctrines  announced  in  thia  caae,  or  many 
of  them,  are  held  in  the  recent  case  of  North 
V.  Bunn,  122  N.  C.  766,  29  S.  E.  776,  in  which 
case  it  ia  held  thiit  the  bargainee  was  entitled 
to  an  account,  and  that,  if  anything  should 
be  found  in  her  favor,  it  should  be  a  lien  on 
the  land.  It  may  be  that  thia  judgment  was 
given  owing  to  the  peculiar  circumstancea  of 
that  case.  But  from  the  authorities  cited, 
and  the  strong  equitable  reasons  appealing 
to  our  consciences  for  redreaa  againat  a 
fraud,  we  are  of  the  opinion  that  the  evidence 
ahould  bave  been  oilmitted ;  and  if  it  ahall  be 
found  on  the  trial  that  the  plaintilT's  in- 
mental  tableau  and  ordered  bla  claim  allowed 
and  paid  by  preference  out  of  funds  In  the  banda 
ot  the  admlnlBtrator.  White's  Sncceaalon,  Bl 
La.  Ann.  IT 02,  26  Bo.  42S. 

A  parol  license  to  enter  npon  mineral  lands 
and  mine  tbe  aame,  tor  a  speclfled  share  of  tbe 
mineral  raised,  for  an  IndeHnlta  time,  and  entry 
under  su^b  license,  and  an  expenditure  of  labor 
and  money  In  sinking  shaft  a,  running  drifts, 
procuring  machinery,  and  other  preparations 
for  mining  under  such  llcenae,  givea  to  (be  li- 
censee a  valid  subsisting  Interest  In  the  real 
estate,  which  the  licensor  can  terminate  only 
by  giving  him  compensation  tor  such  expendi- 
ture, or  the  notice  necessary  to  terminate  a  ten- 
ancy at  will ;  and  the  llcenaee  may  aaaert  bla 
rlgbt  to  tbe  posseaaloa  againat  tbe  licensor,  op 
bis  lubsequent  lessee  with  notice,  by  ejectment. 
Reatty  v,  Gregory,  IT  Iowa,  109,  8S  Am.  Dec 
G4S. 

Under  a  parol  license  to  work  npon  and  prove 
mineral  land  for  a  share  of  tbe  mineral  raised, 
where  tbe  occupant  bas  made  expenditures  In 
sinking  a  shaft  and  running  drltts.  the  license 
cnnnot  be  revoked  without  refunding  tbe  ex- 
penditure, or  giving  the  party  at  leaat  til 
montba*  notice.  And  althougb  auch  parol  li- 
cense Is  within  tbe  statute  of  frauds,  still,  when 
connected  with  such  Improvements  to  prove  the 
ground.  It  la  voidable  only  upon  such  compensa- 
"on  or  notice.  Bush  v.  Sallivao,  8  Q.  Greene, 
14.  S4  Am.  Dec.  BOfl. 

I'lalntlff  went  into  possession,  under  a  verbal 

intract,  ot    a    vacant  lot    wortb  about    |400, 

-ccted  a  brick  business  house  thereon,  costing 

rer  f2.000,  and  thereby  improved  the  proper- 

r  In  Ibst  aum.     Defendant  claimed  tbe  agree- 

Fnt  to  be  that  plaintiff  was  to  bave  the  rent 

of  the  property  during  her  life  aa  corapeosatlon 

for  putting  the  building  npon  It.     Tbe  plaintllt. 

ou  tbe  otber  band,  claimed.  In  addition  to  tbe 

une  of  It  for  life,  the  privilege  of  selling  It  at 

any  time  If  she  desired,  and  paying  tbe  owner 

J4(10  ot  tbe  proceeda      She  afterwards  assumed 

lell  the  property  to  another,  wbo  paid  her  a 

tloo  of  the  purchase  money,  and  gave  her 

»8  for  the  remainder.      Action  was  brought 

the  plaintiff  npon  ttiose  notes,  the  owner  of 

property  being  also  made  a  defendant.     Tbe 

er  objected  to   the   sale,   and,   be  being  (he 

title  holder,  tbe  sale  was  rescinded  wltb  a  refcr- 

ince  to  tbe  master  to  ascertain  the  value  of  tbe 

■ente  and  Improvements  by  the  would-be  pur- 

:hsser.  and  how  much  purchase  money  he  had 

>ald  to  the  plaintiff.     Tbe  detendani,  the  owner 

ihjected  to  any  sale  of  the  property,  and  Insisted 

upon  the  fulfilment  of  the  contract  between  him 

'  the  plalntltf  aa  be  understood  it.     It  waa 

held  that  (here  was  no  binding  contract  between 

n  ;  that  the  property  should  be  sold  and  tbe 

■eeda  divided  between  the  defendant  owner 

the  plalntirr  In  tbe  proportion  of  S400  to 

J2.I30.   the  value  of  tbe  lot  and  tbe  Improve- 

a  being  thus  fixed  respectively  by  tbe  court. 
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tcsbUe  <ras  induced  to  go  upon  Uie  lot  snd 
put  valuable  penuaneat  improvenients  upon 
tbe  same,  by  reason  of  the  promise  of  the  de- 
fendant tliat  he  would  convey  the  lot  to  him, 
the  plaintill  will  be  entitled  to  have  an  ac- 
count Ic  B0k£rtain  the  value  of  the  iniprove- 
ments,  subject  to  the  rents  and  profitB,  while 
the  plaintiJI  and  inteatate  were  in  poaseBsion, 
MuA,  it  a  lialance  be  found  in  her  favor,  the 
judgment  ^haH  constitute  a  charge  on  the 
rents  and  profitu  of  said  lot  until  it  ii  paid, 
and  a  receiver  vmy  be  appointed  if  it  shall 
tw  deemed  necessary. 
Error.     New  trial. 


BonKlaa,  J.,  diasentingr 

1  cannot  concur  in  tKd  judgment  of  the 
court,  because  it  seems  to  me  to  fly  in  the 
teeth  of  the  statute  of  frauds.  This  statute, 
originally  Stat.  1J9  Car.  II.  chap.  3,  !  2, 
now  j  1654  of  the  Code,  reads  as  follows: 
''All  contracts  to  sell  or  convey  any  lands, 
tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them  shall  be  void  and  of 
no  effect,  unless  such  contract  or  some  msm- 
orandum  or  note  thereof  shall  be  put  in  writ- 
ing and  signed  by  the  party  to  be  charged 
therewith  or  by  some  other  person  by  him 
thereto  lawfully  authorized.'      The   avowed 


the  Flalina  or  the  purchaser  to  be  Mtlifled  aat 
«(  what  might  be  coming  to  the  plaintiff.  Dean 
T.  CawldBy.  H8  K;.  SYU,  11  B.  W.  BOl. 

Land  beiODBlng  to  an  Inlact  was  bj  the  will 
under  which  he  became  the  owner,  placed  In  the 
<:are  of  one  of  the  defeadaots  until  the  Intaot 
■boald  cnme  at  age  "though  not  to  use  it  in  an; 
■cither  way  than  (or  the  support  of  the  family." 
The  gcDernl  guardian  of  the  Infant  assumed  to 
lease  tbe  land  by  parol  to  the  plaintiff  until  the 
Infant  became  of  age,  In  consideration  of  Im- 
Vrovemeala  which  pIsIntID  agreed  to  make 
thereon.  The  person  who  by  the  will  was 
to  have  the  care  of  the  land  did  not  In  fact 
contract  with  plaintiff  for  the  lease,  but  he  was 
(nudulently  Initrumenlal  In  Inducing  the  plain- 
tiff to  enter  upon  and  Improve  the  land.  Plain- 
tiff afterwardi  sold  his  Interest  to  another,  who 
was  expelled  In  a  proceeding  for  a  forcible  entry 
and  detainer  Instituted  by  the  defendant,  who 
bj  the  will  had  the  care  of  the  Infant's  land. 
The  circuit  conrt  decreed  that  the  defendant, 
who  had  the  care  of  the  Infant's  land,  should 
pay  out  o(  the  latCer'a  estate  the  amount  of  the 
ImproYemeuts,  provided  so  moch  remained  In 
his  bands,  and.  If  not,  the  plaintiff  should  re- 
cover the  amount  from  the  estate  of  the  in- 
fant. Tbe  court  of  appeals  reversed  this  Judg- 
ment and  remanded  the  cause,  directing  that  a 
decree  be  entered  dlsmlsslog  plalnlltTs  bill  with 
costs,  as  to  tbe  Infant,  and  giving  him  relief 
•islnst  the  other  defendant,  who  had  the  care 
«f  the  estate,  (or  the  improvements  upon  the 
land,  on  tbe  srouDd  that  while  be  did  not  In 
fact  coDtrart  with  plaintiff  for  the  lease,  be 
vaa  fraudulently  Instrumental  In  inducing  him 
to  enter  upon  and  Improve  tbe  land.  Flndley  v. 
Wilson,  3  Lltt.  (Kf.)  SBl,  11  Am.  Dec.  72. 

Ibe  vendor  and  vendee  nnder  a  verbal  con. 
tract  for  tbe  sale  and  purchase  of  land  agreed 
to  rescind  the  same,  the  vendee  agreeing  to 
sarrender  the  possession  and  Improvements,  and 
the  vendor  BgreelDg  to  give  the  rendee  a  horse 
and  certain  notes.  Tbe  horse  was  delivered  and 
accepted,  end  tbe  poeseBslon  of  tbe  premises 
surrendered  to  tbe  reodur.  who  afterwards  re. 
iDied  to  execute  the  notes.  It  was  held,  flrst. 
that  the  contract  was  not  void  (or  uncertainty, 
and  second,  that  It  was  not  void  by  tbe  statute 
of  frauds :  and  judgment  was  given  for  tbe 
plaintiff  for  the  amount  of  tbe  notea  Sutton 
T.  Sears,  10  Ind.  223. 

Wbere  land  Is  leased  (or  a  term  of  year*, 
and  the  lessee  places  laiprovemeata  thereon,  and 
before    tbe    eiplratlon    o(   tbe    lease    sells    said 
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aking  a  note  In  port  payment 
therefor,  tbe  lessee  Is  not  entitled  to  a  vendor's 
Ilea  upon  the  land  for  the  amonnt  of  tbe  note. 
Ultchell  V.  Prlntup.  48  Ga.  4eB. 

A  persoa  who  sets  up  a  resulting  trust,  but 
who  ba*  In  (act  paid  no  part  of  tbe  considera- 
tion money,  will  not  be  allowed  to  show  by  parol 
(woot  that  the  purchase  was  made  for  bis  bene- 

J3  L.  R.  A. 


at ;  and  If  part  only  of  tbe  consideration  Is  paid 
by  bim  the  land  will  only  be  charged  with  tbe 
money  advanced,  pro  lanto;  and  any  payment 
or  advance  of  money  after  such  a  purchase  has 
been  completed  will  not  raise  a  resulting  trust. 
But  If  tbe  persiin  In  whose  name  the  land  was 
purchased  bad  thereafter  sold  the  same  snd  tbe 
person  claiming  such  resulting  trust  has  after 
the  purchase  and  before  tbe  subsequent  sale, 
made  beneflcial  Improvements  upon  the  land, 
and  It  appears  that  he  was  suffered  to  continue 
In  posaesslon  under  some  Indistinct  encourage- 
ment beld  out  by  tbe  party  In  whose  name  the 
conveyanre  was  taken,  that  be  might  eventually 
become  Interested  in  the  lands.  It  Is  equitable, 
under  all  the  circumstances  of  such  a  case,  that 
he  shonid  have  a  reasonable  allowance  made 
him  tor  such  benedclal  and  permanent  Improve- 
ments as  he  may  have  made  on  the  lands  st  the 
time  o(  tbe  purchase  and  sale  of  the  party  In 
whose  name  the  conveyance  was  taken,  and  wbo 
afterwards  sold  tbs  same.  Botaford  v.  Burr,  2 
Johns.  Ch.  405, 

A  father  made  a  ronCract  with  his  son  to  givp 
bim  certain  resl  property,  and  the  son  asre^d. 
In  consideralloD  thereof,  to  maintain  the  fmbir 

malnder  of  their  Uvea.  The  property  was  con. 
veyed  to  the  son,  who  atlerwards  died,  leavlag 
him  surviving  his  parents,  and  also  his  wife  and 
an  Infant  daughter.  The  widow  being  enable 
to  carry  out  the  agreement,  witb  the  consent 
of  her  deceased  husband's  father  prevailed  upon 

tbe  farm  as  owner  and  perform  the  agreement. 
No  conveyance  was  executed  o(  tbe  farm  lo  the 
plaintiff.  The  plaintiff,  after  entering  Into  pos- 
session Of  the  property,  laid  out  (rom  time  to 
time  a  considerable  sum  of  money  In  its  im- 
provement, and  by  his  own  labor  greatly  en- 
hanced Its  value.  He  also  faithfully  performed 
the  terms  of  his  brother's  agreement  with  bis 
psrents  until  their  death.  After  the  death  of 
the  patents,  the  plaintiff  flled  a  bill  against  the 
widow  and  daughter  of  his  brother,  praying  that 
they  be  decreed  to  execute  a  con    
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led  by  him  In  maintaining  the 
tatber  and  bis  wife,  and  improving  tbe  premises, 
he  declared  a  lien  thereon.  After  a  full  consid- 
eration of  the  question  the  conrt  made  a  decla- 
ration  that  the  plaintiff  was  entitled  to  a  lien 
upon  the  land  for  the  amount  expended  by  bini 
in  permanent  Improvements  tbereon.  and  In  the 
support  and  maintenance  of  the  father  and  his 
wife,  less  a  fair  amonnt  (or  rent.  Waters  v. 
Waters.  1  N.  B.  Bq.  1ST. 

Most  of  the  slates  bave  at  tbe  present  time 
a  statute  ordinarily  known  as  tbe  "Occupying 
Claimant  Act."  .\s,  however,  they  provide  only 
for  cases  when  tbe  occupant  claims  to  hold  nn. 
der  "color  d(  title  In  tee,"  It  Is  not  thought  that 
they  affect  the  subject  under  consideration. 
P.  H.  T. 


UB 
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purpose  of  thia  ttatute,  »■  originally  ex- 
pressed, Tu  to  prevent  frauda  aJid  perjuries 
by  doing  away  with  the  opportunities  and 
iaducements  offered  by  cttrbun  parol  con- 
tracts, thorn  relating  to  aalea  of,  landed  in- 
terests being  perhapa  the  most  important. 
It  Ib  similar  in  purpose  to  f  SBO  of  the  Code; 
and  T  regret  to  My  that  both  sectiona, 
though  founded  on  acknowledged  principles 
of  public  policy  and  repeatedly  afErmed  and 
rea dinned  by  legislative  enactment,  seem 
doomed  to  ultimate  euiasculation  by  the  well- 
meaniuK  but  dangerous  relaxations  of  the 
courts,  Daaed  upon  the  extensiiHt  of  equita- 
ble principles.  We  have  frequently  seen  how 
SS  171  and  172  of  the  Code  may  be  practical- 
ly nullified  by  triennial  payments  of  insig- 
nilicHnt  amounts  or  alleged  promises  not  to 
plead  the  statute.  A  recent  case,  forcibly  il- 
lustrating the  former,  is  Garrctl  v.  Reevet, 
126  N.  C.  529,  34  S.  E.  636.  In  the  case  at 
bar  the  plaintiff  is  not  in  posseseion  of  the 
property,  and  this,  in  my  mind,  distinguiahea 
this  case  from  all  those  cited  by  the  court  in 
support  of  its  opinion.  The  plaintiff  tays 
that  "she  iurrendered  the  possesBion  to  the 
delendant  at  his  request  and  upon  his  prom- 
ise to  aive  her  a  part  of  the  rent  for  the  bene- 
fit of  her  said  children."  There  was  no  al- 
legation of  force  or  fraud,  further  than  a 
promise  whoae  fulfilment  rested  entirely  in 
the  future.  Under  such  circumstances,  the 
"preventive"  remeriies  of  a  court  of  equity 
have  no  place.  Tlie  word  "prevent"  is  de- 
rived from  the  Latin  word  pr<eveniTe, — to 
come  before;  to  precede.  This  was  its  or- 
iginal meaning  in  English,  aa  given  by  Web- 
ster, its  present  meauing  being  "to  intercept, 
to  hinder,  to  frustrate,  to  stop,  to  thwart." 
All  ita  meanings  are  anticipative.  To  pre- 
vent an  injury  does  not  mean  to  redveas  an 
injury.  By  the  very  meaning  of  the  words, 
the  one  npcesaarily  comes  after  the  injury, 
while  the  other  must  precede  it.  Hence  the 
equities  arising  from  a  parol  agreement  for 
the  sale  of  land  were  originally  enforced 
only  by  enjoining  the  vendor  from  taking 
poriM><iFiion  of  the  land.  Even  down  to  the 
present  day,  I  am  unable  to  find  a  single  case 
in  oui-  r.eports  where  the  vendee  in  parol  baa 
recovered  for  fmproveiiients  after  his  sur- 
render of  pOBWssion.  On  this  point,  the 
court  cites  Tucker  v.  Uarkland,  101  N.  C. 
422,  fl  S.  K.  169;  Fitt  v.  Moore,  09  N.  C.  85, 
S  8.  K.  SSU;  and  Tliomaa  v.  Kylet,  54  N.  C. 
(I  .rones.  Eg.)  302.  In  the  last-named  case 
spefilic  perlormance  was  decreed  for  the 
greater  part  of  the  land.  The  last  clause  of 
the  opinion  relating  to  the  5  acres  is  very 
Ehort,  and,  while  it  docs  not  specifically  state 
that  that  portion  of  the  land  was  in  the  pos- 
session uf  the  plaintifT.  there  is  nothing  to 
the  contrary.  Tlie  natural  inference  is  that 
the  plaintiff  was  in  possession,  as  the  decree 
aimply  provides  that  an  account  of  the  im- 
provements shall  be  taken  without  in  any 
way  making  them  a  lien  upon  the  land  or  the 
rents  and  profits  thereof.  Moreover,  this 
case  is  distinguished  and  almost  nvemilpd  in 
Sain  V.  Dulin.  oU  N.  C.  I  I)  .lonpf;.  Kq.|  l!t5, 
which  is  clearly  againi-t  the  contention  of  the 

Jlaintitf  in  the  ease  at  bar,  as  also  is  Dunn 
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V.  Jfoore,  38  N.  0.  (3  Ired.  Eq.]  364.  Botb 
these  latter  coses  have  been  repeatedly  cited 
with  approval.  In  Pitt  v.  Uoore,  also  a  suit 
for  apecidc  performance,  the  plaintiff  and  de- 

says, 
,  page  393,  5  S.  £.: 
substantially  for  the  settle- 
ment of  the  partnership,  and  the  plaintiff  is 
entitled  to  have  an  account,"  etc.  In  Tucter 
V.  Markland  the  court  distinctly  states  the 
principle  of  ite  decision  in  the  following 
words;  ''It  would  be  inequitable  and  against 
eonsctence  to  allow  the  latter  to  turn  him 
[the  vendee]  out  of  posseasion  thereof  with- 
out restoring  hia  outlay  in  cash  and  forvolu- 
able  iinprovementa  he  put  on  the  land  while 
so  in  DOBsession.  .  .  .  Shall  the  court  al- 
low the  vendor  to  keep  t^e  money  of  the 
vendee,  which  he  thus  obtained,  while  it  help* 
him  to  get  possession  of  the  landT  Surely 
not.  The  court  of  equity  will  not  enforce  the 
I'ontract  because  the  statute  pleaded  render* 
it  void,  but  it  will  not  help  the  vendor  to  con- 
summate a  fraud,"  In  .ilbea  v.  Ori/fin,  22 
N.  C.  (2  Dev.  ft  B.  Eq.)  9,  the  leading  case 
upon  the  subject,  this  court  says:  "If  they 
repudiate  the  contract,  which  they  have  a 
right  to  do.  they  must  not  take  the  improved 
property  from  the  plaintiff  without  compen- 
sation for  the  additional  value  which  these 
iuiproveraente  have  conferred  upon  the  prop- 
erty." To  the  same  effect  is  Pats  v.  Brooka, 
125  N.  C.  129,  34  8.  E.  228.  In  the  very  na- 
ture of  things,  what  other  remedy  can  be 
given  without  violating  the  letter  and  spirit 
of  the  statute!  In  the  case  at  bar  the  court 
cannot  say:  "We  will  prevent  the  vendor 
from  taking  back  his  land  without  just  com- 
pensation; we  will  not  help  him  to  commit 
a  fraud."  The  vendor  asks  no  help.  His 
fraud  is  an  accomplished  fact  He  is  in  poa- 
scsiiiun  of  his  land,  and  simply  asks  to  be 
let  alone.  What  then  can  we  dof  We  can- 
not decree  apeciflc  performance,  nor  can  we 
put  the  plaintiff  back  in  possession  of  th« 
land  which  she  voluntarily  surrendered. 

But  it  ia  said  we  can  render  an  affirmative 
judgment  for  the  amount  of  the  improve- 
ments.    In  what  way!     Not  in  contract,  for 
there  was  no  agreement    that    the    vendor 
would  pay  for  the  house.     Not  for  breach  of 
contract,  for  the  only  contract  between  them 
waa  one  that  lies  under  the  ban  of  the  law. 
Such  a  contract  cannot  even  be  proved,  much 
s  enforced.     It  is  true  the  vendee  in  po»- 
sion  may  prove  a  parol  contract  of  sale 
shoeing  the  nature  of  his  possession,  but 
t  as  the  sole  ground  of  affirmative  relief, 
is  seems  to  be  cleiii'Iy  recognized  in  liortk 
Buiin,  122  S.  C.  706,  29  S.  E.  776,  an  ac- 
n  in  the  nature  of  ejectment.     There  the 
court  says;     "The  contract  for  the  convey- 
of  the  land  in  dispute,  being  in  parol 
and  denied,  cannot  be  enforced  by  reason  of 
the  statute  of  frauds.     When  the  contract  ia 
denied,  the  court  cannot  hear  proof  of  a  void 
contract."— citing  Dunn  v.  Moore.  38  N.  C. 
(3   Ired.  Eq.)    364.     Further  on  the  court, 
referring  to  compensation  for  improvements, 
ays:       I'his  relief  is  not  founded  upon  the 
xistence  of  any  contract  sought  to  he  exe- 
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«uted,  or  for  tlie  breach  of  which  compensa- 
tion or  duiiaf^  were  asked  for.  It  is  an 
wpeal  to  the  court  to  prevent  fraud." 

The  only  case  I  can  find  in  our  Reports 
where  the  vendee  has  even  asked  for  com- 

Mo- 

was  absolutely  denied  by  a  majority 
court.  Justice  Ruffln,  speaMng  for  the 
court,  says:  "But  neither  in  that  case 
[A-lbea  V.  Or^in]  nor  in  any  other  in  which 
its  principles  have  been  adopted, — and  Uiere 
«re  many  such,— is  there  even  a  suggestion 
■to  be  found  that  an  action  can  be  sustained 
in  any  fonti,  or  in  any  court,  whether  at  law 
or  in  equity,  for  daniages  for  the  nonperform- 
ance of  such  a  contract;  and  that  is  simply 
what  this  action  is, — nothing  more  nor  lees. 
To  permit  it  to  be  done  would  be  for  the 
courte  to  act  in  the  very  teeth  of  the  statute, 
in  defiance  of  the  declared  will  of  the  legis- 
lature.'' It  is  true  in  that  case  the  vendor 
offered  f«  let  Hie  Tendee  take  his  improve- 
ments, one  of  them  Iieing  a  mill  race  dug  in 
the  ground.  A  hole  in  the  ground  is  nut  a 
Tery  valuable  piece  of  property  when  severed 
from  the  realty,  and  so  the  yendee  asked  the 
court  to  give  him  something  else  instead. 
The  cliief  justice  dissented  from  the  opinion 
of  the  court  in  an  able  opinion,  upon  the 
ressoaing  of  which  the  plaintiff's  counsel, 
who  has  clearly  presented  every  available 
point  in  his  case,  frankly  stated  he  chiefly 
relini.  There  is  much  in  the  ca«e  at  bar 
that  appeals  to  our  moral  sensibilities,  but 
■at  to  our  equitable  jurisdiction.    We  must 


remember  that  such  jurisdiction  attache* 
whore  there  is  no  adequate  remedy  at  law, 
but  not  where  the  contract  is  forbidden  by 
law.  There  is  a  clear  distinction  between 
the  ill^ality  of  a  contract  and  the  inade- 
quacy of  a  legal  remedy,  as  much  so  as  there 
is  lietween  the  statement  ol  a  defective  cause 
of  action  and  a  defective  etatement  of  a 
cause  of  action.  In  one  cose  the  defect  is 
in  the  substance;  but  in  the  other,  merely 
in  the  accident. 

That  it  is  the  policy  of  the  law  to  regard 
the  vendee's  claim  tor  improvonants  as  pure- 
ly a  defensive  remedy  appears  from  I  473 
of  Uie  Code,  which  provides  that  any  de- 
fendant against  whom  a  judgment  shall  be 
rendered  for  land  may,  at  any  time  before 
the  execution  of  such  judgment,  presnit  a 
petition   to   be  allowed   for   permanent  im- 

Krovem^its  put  upon  the  land  in  good  faith, 
oyer  v.  aarner.  Ilfl  N.  C.  125,  130.  21  S.  E. 
ISO.  It  would  seem  that  the  decided  cur- 
rent of  authority  in  other  states  is  to  the  ef- 
fect that  claims  for  improvements  cannot  be 
entertained  after  surrender  of  the  premises, 
but  BO  much  depends  upon  local  statutes 
that  the  value  of  such  decisions  is  frequent- 


,  _  103-105.  In  many  states,  perhaps  i 
majority,  such  parol  contracts  are  enforced 
under  the  principle  of  part  performance; 
but,  as  this  doctrine  has  been  distinctly  re- 
pudiated in  this  state,  we  must  decide  the 
question  in  accordance  with  the  tenor  of  our 
and  the  policy  of  our  laws. 


TEXAS  COUHT  OP  CRIMINAL  APPEALS. 
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1.  The  B»le  of  pKDBiiare  tickets  on  rall- 
rOKds  may  be  confined  by  statute  to  agents 
of  the  railroad  compaay.  and  a  penalty  Im- 
posed npoD  the  sale  by  other  persons. 

S.  RallroAd  tickets  In  tbe  hands  of 
pasaenffeFB  are  not  propertr  within  the 
eonitltotlonat  mesDlag  of  that  term. 

S.  Conflnlns  the  sale  of  rallro«d  tick- 
ets to  the  company's  SKeita  Is  not  tbe  grant 
a(  a  monopoly. 

4.  A  atatnte.  maklnK  the  sale  ot  a  rall- 
p*aa  ticket  by  otber  tban  an  ngeat  of  tbe 
eompany  a  penal  ofTense  wheo  it  bears  upon 
Its  face  a  statement  chat  sucb  sale  la  penal  Is 
lavalld  under  ■  constitutional  provision  for- 
bidding the  ieglBiature  to  nsiieiid  lawi.  ■■ 
(Ivins  tbe  railroad  company  an  option  as  to 
Note. — For  anthorltlea  In~^s  scries  as~to 

validity  at  statate  against  ticket  brokerage  or 
"Bcaiplng."  see  Bnrdick  v.  People   (lii.)   24  L. 

5.  A.  152:  and  State  v.  Corbett   (Minn.)   24  L, 
B.  A.  4B8. 

As  to  viilidlty   of  ordinance   forbidding  sate 
or  gift  af  street  railway  traasfer.  see  S>  porta 
I.orenzen  <Cal.)  60  I..  R.  A.  55. 
fi3  L.  R.  A. 


tbe  creation  of  the  offense;  and  It  Is  Imma- 
terial that  the  statute  requires  the  company 
to  place  sncb  words  on  the  ticket.  It  there 
Is  no  peoalty  for  refusal. 

{Brooki,  J.,  dUttnt$.) 

(June  21.  1699.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bexar  County 
convicting  him  of  violating  the  statute 
airainst  the  sale  of  railroad  tickets  by  oth- 
ers than  aftents  of  the  company.     Reversed. 

The  fads  are  slated  in  the  opinion. 

Ileaara.  R.  L.  BnmmeTUn  and  E.  Hal- 
tom.  _for  appellant; 

Where  the  article  proposed  to  bfi  gold  does 
not  injuriously  affect  the  public  health  or 
public  morals,  or  is  not  calculated  to  impose 
a  fraud  on  the  public,  legislative  control 
must  he  denied  by  the  courts. 

Tiedetnan,  Pol.  Power,  p.  4B4. 

This  law  does  not  prohilnt  ticliet  broker- 
age, nor  is  it  aimed  at  "scalpers."  It  de- 
clares it  to  be  a  crime  for  any  person  not 
uuthorii^ed  by  the  railway  company  to  sell 
for  a  consi deration  a  ticket, 

Tli«  legislative  act  has  not  for  its  purpose 
the  protection  of  ttie  public,  for  the  public 
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eould  not  be  injured  hj  a.  person  Belling  for 
value  a  tjdiet  he  had  boatBiij  acquired. 

It  U  one  of  Uie  abeolute  rights  of  tJie  in- 
diTidual  to  be  free  from  unreaeonattle  re- 
straint upon  Uie  MUe  or  traJisfer  of  his  per- 
sonal property.  The  right  to  sell  or  trans- 
fer one's  properi;;  is  aa  much  an  inaJienable 
right  as  that  of  the  enjoTinent  of  the  prop- 
er 1^7  free  from  unnecesearf  restrictions. 

Tiedeman.  Pol.  Power,  i  136,  p.  48S. 

The  law  does  not  propose  to  puniaii  for  tie 
sale  of  a  railway  ticket,  but  aaya  if  a  rail- 
way company  chooses  it  may  make  the  sale 
of  a  ticket  issued  by  it  a  violation  of  the 
Ian.  HowT  By  having  it«  tickets  printed 
with  a  notice  that  it  is  a  penal  offense  for 
the  holder  to  sell,  etc 

The  company  may  determine  whether  the 
sale  shall  be  lawful  or  unlawfiil. 

(iiceneboro  d  N.  B.  Co.  v.  Todd,  S\  Ky. 
17.1.  11  L.  R.  A.  285,  15  S.  W.  56. 

A  railway  transportatioa  ticket  is  prop- 
erty, and  a  law  wliioh  punishes  a  citizen  for 
disposing  of  bis  lawfully  acquired  property 
for  a  consideration  is  unconstitutional. 

Overt)/  V.  Stole,  34  Tex.  Crim.  Rep,  500, 
31  S-  W.  377 ;  'Hedeman,  Pol.  Power,  i  102, 
pp.  2U2,  293. 

The  ticket  is  Uie  title  to  transportation, 
and  where  a  person  buys  a  tidcet,  and  it  is 
lost,  he  cannot  insist  upon  transportation. 
He  has  lost  his  {Mroperty,  and  he  must  suf- 
fer hie  loss. 

25  Am.  ft  Eng.  Enc.  Law,  p.  1076. 

The  ordinary  railway  ticket,  issned  with- 
out limitations  or  restrictions,  is  transfer- 
able, passing  by  delivery,  and  ibe  holder  is 
entitled  to  ride  upon  it. 

Hutchinson,  Carr.  2d  ed.  9  CSOd;  Car- 
den  V.  Northern  K.  Co.  44  Minn.  454,  6  L. 
E,  A,  688,  47  N.  W.  4S ;  Bolfman  v.  North- 
ern P.  R.  Co.  45  Minn.  63,  47  N.  W.  312. 

ifiisarB,  Upaoa,  Bercatrom,  Al  Heivton, 
for  appellee: 

A  railroad  ticket  containing  do  stipula- 
tion or  condition  restricting  its  assignabil- 
ity may  be  aaeigned,  but  it  is  within  the 
province  of  the  legislature  to  take  from  It 
by  statute  the  negotiable  character  with 
which  the  common  law  has  endowed  ft. 

In  tlie  exercise  of  ite  police  power  it  is 
entirely  competent  for  the  legislature  to  de- 
clftie  railway  tickets  non- negotiable,  for  it 
19  a  familiar  and  elementary  principle  that 
the  legislature  may  exercise  police  powers 
over  all  property  or  any  business  affected 
with  public  interest, 

Uooley,  Const.  Lim.  5th  ed.  p.  734;  Com. 
v.  Wilton.  14  Phila.  384 ;  Fry  y.  State.  83 
Ind,  5fiO,  30  Am.  Rep.  238 ;  Burdick  v.'  Peo- 
ple. 149  111.  (100,  24  L.  R.  A.  152,  ,■)«  N.  E. 
048;  State  V.  Corhett.  57  Minn.  345,  24  L. 
R.  A.  4B8,  4  Inters.  Com.  Rep.  604,  59  N. 
W.  317;  S(oie  y.  Bemh^m,  19  Mont  612, 
40  Pae.  441. 

The  act  is  not  in  conflict  with,  and  in  vio- 
lation of,  S!  3  and  27,  art  1.  of  the  Con- 
stitution of  Teras,  in  that  it  gives  the  rail- 
road companips  or  the  receivers  thereof  the 
exclusive  privilt^  of  designating  and  select- 
Inp  persons  who  shall  have  the  power  to  sell 
and  transfer  railroad  tickets  in  this  state, 
03  L.  R.  A. 
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and  establish  a  monopoly  in  sajd  buaineas  of 
eclting  railroad  tickets,  or  in  that  it  is  an 
attempt  to  confer  upon  Uie  railroad  oompa- 
nies  or  the  receivers  thereof  the  licensing 
power  of  the  state,  because  the  act  does  not 
empower  the  railroad  companies  to  deaig~ 
— 'eanyp  ' 


The  act  oomplained  of  is  not  a  delegation 
by  the  state  to  railway  companies  of  ita- 
power  to  enforce  the  penal  laws  of  the  «tat» 
against  the  sale  and  barter  of  railway  ticket*, 
by  unlicensed  agent«. 

The  act  is  not  contrary  to  cl.  2,  !  1,  14th' 
Ammidment  to  the  Constitution  of  the- 
United  States,  and  is  not  contrary  to  !  19, 
art.  1,  of  the  Constitution  of  the  state  of 
Texas,  as  an  attempt  to  abridge  the  eitiien'a 
privilege  and  deprive  him  of  his  proper^ 
without  due  process  of  law,  because  a  rait- 
road  ticket  is  not  property  in  the  strict 
pense  of  the  word,  but  only  an  eridence  of 
the  holder's  right  to  travel  on  such  titiet^ 
snd  under  the  a<rt  be  is  simpfy  prevented 
from  aesigning  that  ocmtract  to  another, 
but  be  is  enabled  to  recover  for  such  ticket, 
immediately,  the  first  cost 

Munn  V.  PeopU,  69  111.  80,  94  U.  S.  113, 
24  L.  ed.  77;  Thcanp.  Carr.  of  Pass.  65; 
Angell,  Carr.  5th  ed.  E  600;  Logan  v.  Han- 
nibal  &  St.  J.  R.  Co.  77  Mo.  663 ;  2  BpuA, 
Railways,  |  809;  Gulf,  0.  d  S.  F.  R.  Co.  v. 
DanieU  (Tex.  Civ.  App.)  29  S.  W.  427;  * 
Elliott,  BaJlroads,  99  1603,  ISS4;  Dvneam  y. 
Atchiaan,  T.  if  S.  F.  R.  Co.  4  Inters.  Com. 
Rep.  392;  Uannta  v.  New  York,  L.  B.  d  W. 
R.  Co.  23  Fed.  769;  Leuria  v.  Jfew  York 
Steeping  Car  Co.  143  Mass.  S72,  SB  Am.  Rep. 
136,  g  N.  E.  616;  Frank  t.  IngalU,  41  Ohio, 
St  5(13;  Dietriah  t.  Penntylvaaia  B.  Co.  71 
Pa.  435,  10  Am.  Rep.  711;  Elmore  v.  Banda^ 
54  N.  Y.  516,  13  Am.  Rep,  617. 

Moaara.  W.  W.  Walllns  and  Mbbh, 
Trloe  also  fur  affiellee. 

Henderson,  J.,  delivered  the  opinion  of 
the  court; 

Appellant  was  convicted  of  selling  a  rail- 
road ticket,  not  being  the  agent  of  any  rail- 
road company,  and  authorized  thereto,  under 
the  act  of  the  23d  I^islature  (Laws  1893, 
p.  07 ) ,  and  his  punishment  assessed  at  a, 
fine  of  $6,  and  he  appeals. 

The  indictment  sets  out  by  exhibit  the 
ticket  alleged  to  have  been  sold,  which  is  as 
follows : 

Issued  by  Galveston,  Earrisburg  k  San 
Antonio  Ry.  Co.  Excursion  Ticket,  5/4. 
C.oiJd  for  one  flrst-claes  passage  San  Antonio 
to  Houston  (Depot), 

This  ticket  is  not  good  for  stop-over  priv- 
ilege, and  will  not  l»  honored  for  any  part 
of  the  trip  after  midnight  of  May  7th.  1894. 

Notice.  It  is  a  penal  offense  tor  the  pur- 
chaser or  holder  of  this  ticket  to  sell,  barter, 
or  transfer  the  same  for  a  consideration,  and 
this  ttdt.et.  or  any  unused  part  thereof,  is 
redeemable  by  the  company  at  any  ticket  of- 
fice of  the  company  when  presented  for  re- 
demption within  ten  days  after  the  right  tiv 
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use  tbe  aama  hM  exptred  ly  limitaUon  of 
tfme,  fts  stipulated  her^n. 

L.  J.  Parka,  As8t  G.  P.  ft  T.  A. 

One-wftf  rate,  $6.30:  round-trip  rate, 
t .    Form  S.  B. 

Tt  in  alleged  subetantiallj,  that  appellant, 
without  lawful  authority,  sold  said  railroad 
ticket  to  one  E.  A.  Metcalfe,  he,  tlie  aaid  Jan- 
nin,  not  being  the  agent  of  the  aaid  Qalvee- 
ton.  HarrisDur;;,  ft  San  Antonio  Railway 
Company  for  tj:e  purpose  of  selliiig  tickets, 
and  having  no  certificate  of  authority  to 
make  the  sale  of  the  same,  etc.  No  c^jec- 
tion  was  urged  to  tlie  indictment,  but  it  is 
insisted  that  the  law  of  the  23d  legislature, 
making  it  a  nenal  offemse  for  any  other  per- 
•on  than  the  agent  of  a  railroad  ocnrpany  to 
■ell  patea^  tickets,  is  unccmstitutional  (1) 
because  the  law  protibitinK  the  selling  of 
tickets  by  persons  not  having  a  certificate 


e  of  the  police  power;    (2)   the 

Uw  is  iUTalid,  in  this:  it  dele^tee  to  rail- 
way companies  the  power  to  make  the  sale 
of  lickete  lawful  or  unlawful;  [3)  a  rail- 
road tTan«portation  ticket  is  property.  In 
this  connection,  appellant  contends  that 
saiii  act  is  violative  "of  S  IB  of  the  Bill  o( 
Rii;hte.  as  follows:  No  citizen  of  this  state 
shall  be  deprived  of  life,  liberty,  property, 
privileges,  or  immunitiee,  .  .  .  except 
by  Uie  due  conne  of  ttie  law  of  the  land." 
SecUcm  2S:  "Perpetuities  and  monopoliee 
•n  contrary  to  t^e  genius  of  a  free  govern- 
ment.  and  shall  never  be  allowed."  These 
qneetions  bare  all  been  so  thoroughly  die- 
ciwaed  under  similar  laws  of  other  states 
that  It  would  appear  to  be  a  vrork  of  au- 
pererof^tion  to  reitfin-ate  what  other  courts 
have  said  on  this  subject^  and.  in  t^e  face  of 
a  number  of  able  dedsions  of  other  states, 
we  would  not  undertake  to  add  anything 
new  to  the  discuaeion  of  tiie  questimis  here 
involved.  See  Com.  v.  Wilson,  14  Phil*. 
384:  f^y  V.  State,  03  Ind.  880.  30  Am.  Rep. 
238 ;  Bvrdick  v.  People,  149  111.  600.  24  L. 
R.  A.  152,  3(1  N.  E.  948;  Btate  v.  Corbett,  67 
Minn.  34.1,  24  L.  R.  A.  498,  i  Inters  Com. 
Rep,  604,  50  N.  W.  317;  Btate  v.  Bern, 
hnim.  19  Mont.  572,  49  Foe.  441 ;  People  ea 
rel.  TuToler  v.  Warden  of  City  Pri»on,  28 
App.  Div.  228,  50  N.  Y.  Bupp,  56,  and  re- 
ported in  the  court  of  appeals  of  New  York, 
157  N,  y.  110,43  L.  E.  A.  264,  51  N,  E.  1006. 
By  reference  to  tbe  tCbove  cases,  it  will  be 
seen  that  this  conatitutional  question  with 
referetiee  to  scalpers'  tickets,  in  one  shape  or 
another,  has  been  before  the  courts  of  the 
■everal  states  menUoned,  and  the  holding 
was  in  favor  of  the  ccmstitutionality  of  the 
law  in  all  of  said  statee  except  New  York. 
In  Tf/Toler'e  Cote,  from  that  it«,te,  it  was 
held,  on  a  proceeding  in  habeas  corpus  to 
the  appellate  division  of  the  supreme  court, 
by  a  unaniraouB  court,  that  the  scalpers'  law 
of  that  state  waa  constitutional,  in  that  it 
did  not  deprive  a  citizen  of  his  property 
without  due  course  of  the  law  of  the  land, 
nor  did  it  confer  an  exclusive  privilege  uprat 
•ny  clasi  of  persons  so  aa  to  be  a  monopoly, 
and  it  wu  mthiu  Uie  police  power  of  the 
ULB.  A. 
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state  commerce.  TTiis  case  was  taken  to  the 
court  of  appeals  of  said  state,  and  there,  by 
a  divided  court  of  four  to  three,  the  law  was 
held  to  be  unconstitutional.  In  that  case 
the  learned  chief  justice  appears  to  consider 
that  the  passage  tit^et  of  a  railway  company 
is  property,  and  any  law  which  attempts  to 
restrain  or  inhibit  the  dispoeition  and  sale 
of  some  is  [mi  tanto  a  violation  of  the  Con- 
stitution, which  provides  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.  Again,  that 
opinion  holds  that  the  attempt  of  the  legis- 
lature to  confine  the  sale  of  railroad  pas- 
sage tii^ets  to  the  Bgente  najned  In  the  act 
was  the  creation  of  a  monopoly,  and  that 
the  legi:ilation  is  question  inhibited  by  said 
provisiMu  of  the  Constitution  of  New  York 
did  not  come  within  the  police  power  of  th» 
legislature.  A  number  of  cases  are  cited  in 
favor  of  the  opinion.  It  will  be  observed, 
however,  that  there  is  a  marked  distinction 
between  the  New  York  law  and  our  statute 
on  this  subject,  in  that  the  Now  York  stat- 
ute, by  the  construction  placed  on  tt  by 
Judife  Parker, authori!«d, not  only  theagenta 
of  Hie  particular  corporation  to  make  salea 
of  saoh  tickets,  but  the  agents  of  all  other 


construction  of  the  statute  aa  class  legisla- 
tion and  creating  a  monopoly.  As  stated 
before,  the  opinion  of  the  New  York  court  of 
appeals  on  this  subject  nine  counter  to  all 
of  bhe  authorities  that  have  come  under  our 
observation.  "Riat  court  itself  was  divided 
on  the  subject,  and,  in  our  opinion,  the  very 
able  discussion  by  Judge  Parker  is  mor» 
than  answered  by  the  dissenting  opinions  of 
Justices  Bartlett  and  Martin,  Hese  treat 
a  passage  tidcet  on.  a  railroad  company,  not 
as  property,  in  its  general  sense,  but  aa  a 
token  of  the  purchaser's  right  to  be  trans- 
ported on  the  railroad  between  the  pointa 
named  in  the  ticket.  We  quote  as  follows: 
"The  ticket  is  the  property  of  the  railrofid 
company,  and  is  a  part  of  the  means  by 
which  it  conducts  its  business.  It  is  de- 
livered to  the  passenger,  to  be  held  by  him 
temporarily  for  a  special  purpose,  and  he- 
to  that  extent,  acquires  a  sneciaj  property  in 
it.  When  the  journey  is  ended,  or  about  to- 
end,  it  is  to  be  redelivered  to  the  conductor. 
It  serves  a  threefold  purpose:  It  is  evidence- 
in  the  passenger's  hands  that  he  baa  paid  bia 
fare,  and  has  a  right  within  ihe  cars;  it  in- 
sures the  peymmt  of  the  paa^e  money  by 
all  who  take  seats;  and,  when  it  is  redeliv- 
ered to  the  company.  It  becomes  a  voucher  in 
its  hands  ajfainst  the  office  or  agent  who  is- 
sued it  in  the  adjustment  of  its  accounts. 
It  thus  appears  that  the  original  and  le^ti- 
mate  function  of  the  ticket  is  to  carry  out  a 
transaction  between  the  carrier  and  the  pas- 
senger. The  ticket  being  the  property  of 
the  carrier,  while  the  passenger  is  entitled 
to  retain  it  in  his  posseesion  until  the  com- 
pletion of  his  journey,"     And  again:  "Rail- 
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rosit  and  nteamboat  tidicta  con,  in  no  proper 
eense.  be  regftrded  as  property  in  which 
thiTd  persons  havs  an;  veaUd  interest.  The; 
are  mere  tokens  or  evidences  of  a  right  Ur 
transportation,  in  which  even  the  traveler 
who  hEu  puTChaaed  one  has  but  a  special  in- 
terest, and  to  which  the  comptuiiee  have  title 
and  the  ultimate  right  of  poEBeBsion."  They 
hold,  in  accordance  with  the  views  of  other 
courts,  that  the  act  of  the  legislature,  re- 
Btrieting  the  right  of  aals  to  the  agents  pra- 
•oribed  in  the  act,  was  within  the  police 
power  of  the  state,  and  not  violative  of  any 
provision  of  the  Constitution;  that,  in  the 
exercise  of  its  police  power,  the  state  was 
authorized  to  prevent  the  pursuit  of  the 
occupation  of  ticket  brokera,  upon  the 
ground  that  it  was  harmful  to  the  public, 
and  the  difficulty  in  circumventii^  the  fraud 
was  BO  great  that  no  other  efficient  means 
could  be  fOTind. 

We  hold,  in  accordance  with  what  we  con- 
ceive to  be  the  current  of  author!^  and  the 
sounder  view  or  this  subject,  that  the  leftis- 
lature  was  authorized,  as  was  done  in  this 
act,  to  confine  the  sale  of  passage  tickets  on 
railroad  compaoiea  to  the  agents  of  such 
companies,  and  ti>  make  it  pen^  for  any 
other  person  to  make  a  aaJe  of  same;  that 
the  ticket  of  a  railroad  company  is  not 
"property,"  in  the  general  acceptation  of  the 
term,  but  the  purchaser  has  only  a  special 
property  in  the  tickrt,  as  evidencing  hia 
right  to  passage  on  the  road ;  that  common 
carriers  within  this  state  are  peculiarly  sub- 
ject to  regulation ;  and  that  to  preserve  and 
protect  both  the  passenger  and  the  company 
itself  against  fraud  is  within  the  province 
of  the  police  power  of  the  state,  and  not  vio- 
lative of  any  provisions  of  the  Constitution, 
nor  can  it  be  said  that  such  regulation  is 
any  ivise  the  cre«tion  of  a  monopoly.  Un- 
like the  New  York  statute,  our  act  confines 
the  sale  of  passa^^  tickets  to  the  agents  of 
the  railroad  company  itself,  and  does  not  au- 
thorize the  agents  of  other  companies  to 
make  the  sale  of  the  same,  unless  sudi 
agents  be  also  the  agents  of  the  company 
in  question.  This  is  simply  authorizing  the 
railroad  company  to  conduct  its  own  biiil- 
neea.  And  again,  it  cannot  be  urged  that 
the  act  in  question  deprives  the  citizen  of  his 
property  without  due  course  of  law.  Tt  does 
not  seek  to  confiscate  hia  property.  It  sayq 
to  the  citizen,  if  he  dpsires  to  be  transported 
on  any  railroad,  he  can  go  to  one  of  the 
agents  and  buy  a  ticket  for  that  purpose, 
and  pursue  his  Journ^.  If,  frran  any  cause, 
he  should  fail  to  pursue  his  journey  in  whole 
or  in  part,  it  authorizes  him  to  call  on  an 
agent  of  the  company  and  have  his  money 
refunded.  It  occurs  to  us  as  abaurd  to  say 
that  a  regulation  of  this  character  cannot 
be  adopted,  both  on  behalf  of  the  railroad 
rnnipanies  and  of  the  general  nublic,  under 
the  pnlire  power  of  the  stnte,  without  violat- 
ing some  sacred  providoa  of  the  Coustitu- 
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However,  appellant  raises  iriiat  we  eon- 
sider  a  more  serious  question.  He  contenda 
that  the  act  leaves  it  optional  with  railroad 
oompauiee  as  to  whether  or  not  they  will 
make  the  sale  of  passage  tickets  a  penal 
ofTense,  inasmuch  as  it  is  left  optional  with 
each  railroad  company  in  the  a^a  of  tickets 
whether  or  not  they  will  indorse  on  same  the 
following  provision  of  the  act:  "Provided. 
that  the  proTisions  of  this  act  shall  oot  ap- 
ply to  any  person  holding  a  ticket  upon 
which  is  not  plainly  print«d  that  it  is  ■ 
penal  offense  for  him  or  her  to  sell,  barter, 
or  transfer  BoJd  ticket  for  a  oonaideration." 
Laws  1803,  p.  B7,  i  3.  In  reply  to  this,  it 
is  urged  that  the  act  makes  it  tlie  duty  of 
each  railroad  company  to  print  said  proviso 
conspicuously  across  the  face  of  every  ticket 
sold  by  its  duly-authorized  agent.  While 
it  is  true  the  act  in  this  section  requires  this, 
yet  is  it  a  sufficient  answer  to  the  proposi- 
tion that  it  is  still  optiMial  with  the  rail- 
road company  to  make  the  sale  of  paaaage 
tickets  a  penal  offense.  It  will  be  observed 
that  no  penalty  is  attached  to  the  failure  of 
the  railroad  company  to  print  across  the  face 
of  its  ticket  aaid  proviso.  It  is  merely  made 
a  duty,  which  they  may  oomply  with  or  not 
as  they  sea  fit.  It  would  have  been  a  very 
easy  matter  for  the  Iq^slature  to  have  con- 
Rnei  the  sale  of  all  pjaage  tickets  to  the 
aeents  of  the  railroad  companies,  without 
any  requirement  as  to  the  form  of  the  ticket. 
But  this  course  was  not  pursued.  As  it  is, 
every  railroad  company  has  the  option  to  is- 
sue a  passage  ticket  with  Uiis  proviso  or  not, 
OS  it  may  see  proper.  If  it  issues  a  ticket 
without  this  proviso,  it  is  not  a  penal  of- 
fense, and  in  every  such  case  scalpers  and  all 
others  may  deal  in  such  pasitnge  tickets  with. 
out  any  violation  of  the  law.  We  accord- 
iiully  hold  that  because  the  legislature  left 
it  optional  with  the  railroad  companies 
ivhether  or  not,  in  the  issuance  of  tickets, 
they  would  create  a  penal  offense,  the  act 
of  the  legislature  is  without  autliority  of 
law;  is  violative  of  the  law,  in  that  it  does 
not  define  vrith  certainty  an  oHense;  does 
not  itself  create  an  otlense,  bat  delegates  its 
authority  to  another  agency  to  make  the 
i-ale  of  railroad  ticket!  a  violation  of  the 
taw.  In  tbia  reepect  it  would  appear  to  be 
violative  of  i  28  of  our  Bill  of  Rights,  which 
saya:  "No  power  of  suspending  laws  in 
this  state  shall  be  exercised  except  hf  the 
legislature."  Sre  Sutherland,  8t*t  Oonstr. 
I  'G9.  Wc  therefore  bold  that  the  sale  of 
railroad  passage  tidcsts  in  this  case  is  not 
a  violation  oC  law. 

The  judgment  is  reverted,  and  the  prose- 
cution ordered  dismissed. 
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1.     A    proBttie    hy    a    widow    to    p«T    « 
■aretr  ob  bcr  ho^bKBd**  debt  ]■  wltb- 

oDt  conBiilerstlon,  where  It  Is  merelj  the  ce- 
n*iTal  of  a  void  pramiM  maile  belora  hlB 
deatb. 
3>  PiL7n«nt  of  Boteji  by  m.  inrety  doe* 
nflt  cunntKiiIe  ■  neir  oonataera.tloii 
n-hkb  wiJJ  auitaln  >  promlBe  made  by  tbe 
nltp  o(  tbe  pclncipal  debtor  to  Indamnllj 
bJm.  vhere  ihe  was  not  prerloualf  obltgsCed 
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ind  abfCraat  atat«inant  0/  doo- 


-lof 

2.  Calialntatlon, 

3.  Proni(»(  (0  pay  for  pMI  Mppn-t  of 

patiper. 

4.  Priitniie    to     remedy    tnittalK     or 

littrdihiiu,  or  to  tuppltment  fail 
agrecfnent. 
6.  IfltcellancatM  tiutanoet. 

II.  Tht  tacepiiont. 

a.  GenerallD. 

b.  Ooiiorcfa  oppIfooHon  of  tmoeptiona. 

1.  Wew  promlti  after  bar  of  Umlta- 

3.  l/eie    promfte  a/M'    diioAorvs  by 

optratim  of  lav), 
a.  Sew  pTomiia  after  calvntarv  dit- 

4.  New  promite  after  ma)oritp. 

G.  W«w    pro«i(»e    by    porCir    to    110170- 

e.  Kent  protniie  after  fudBmenf. 
T.  Kem  protnlse  a/rer  diteaverture. 

(a)  Onterollv. 

(b)  IFfttm      original      debt      due 

from  fiusBond. 
<c)  (Then  oHjifnal  promlie  t)<nd- 
Inir  Irv  cgiiftir, 

8.  Sew  proniiie  tohun  orifflnal  profn- 

IM    Jn    ciolalton    of    datufe    0/ 
fruad*. 

9.  Wflid  prowiie  when  original  prom- 

itt  lllejral. 
10.  Pa*t  legal  contideratton. 

(a)  Oencrailv- 

(b)  Promise    to   repav    ohb   ioTki 

volvntarUn    pan*     anoth- 
er'!  debt, 

(c)  Promitc  to  pay  for  pott  ien>- 

(d)  Promiie  to  pov  for  improoo- 

fnenta  on  property. 
c  OoBclHfton. 

I.  Tht  general  iootrine. 
«.  Vialory  and  abitraei  (tatrnwmt  of  dottrine. 
Tbere  are  eiprecalooi  br  tbe.]udse>  In  nme 
of  tbe  e«rll«c  Kosllah  ctue*  tbat  lead  color 
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ty  m  favor  of  defendant  in  an  action  to  «□■ 
fOTce  a  promise  by  defendant  to  reimburse 

etaintifF'H  aBsignee  for  the  ajnount  whiiA  he 
ad  paid  as  surety  for  d«fendaiit'B  huaband. 
Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 
iff.  B.  H.  C annlmham,  for  appellant: 
The  contract   sued   on   is  sustained  b7  a 
valuable,  legal,  and  adequate  consideration. 
It  C  requests  A  to  become  bound  to  B  for 
'e  benefit  and  advantage,  promising  himself 
>  discharge  the  obligation,  it  does  not  then 
e  in  his  mouth  to  say  that  A,  being  under  a. 
legal  duty,  cannot  look  to  him   (C)   to  per- 
form his  promise. 

The  obligation  of  the  surety  it  wholly  le- 
gal.   He  is  bound  by  the  letter  of  his  con- 

tbe  view  that  leema  formerlj  to  have  prevailed, 
tbat  a  mere  moral  obligation  Is  a  sufflclent  con- 
BlderatlCD  to  support  an  express  promise.  Thus, 
Ixird  MaiiBlleld  remarked  In  Atkins  V.  Hill,  1 
CoKp.  ZS4   (In  whlcb  case  It  was  held  tbat  as- 

allj  upon  hia  promise  to  pay  a  legacy  la  can- 
slderatlon  of  there  belog  sufficient  assets)  :  "It 
la  tbe  case  at  a  promise  made  upon  a  good  and 
Tahiable  consideration  which  In  all  cases  Is  a 
sufficient  Kround  to  support  an  action.  It  Is 
so  In  cases  of  obligations,  which  would  other- 
wise only  bind  a  man's  conscience,  and  vhlcb 
without  such  promise  he  could  not  be  compelled 
to    pay."      Again,    hs    remarked    In    Hawkes 


Cowp.     ZBO 


mllar 


legal  or  equllabi* 
obligation  to  pay,  the  law  Implies  a  promise, 
though  none  was  actually  made.  A  fortiori,  a 
legal  or  equitable  duty  Is  a  sufflclent  considera- 
tion for  an  actual  promise.  Where  a  man  Is 
nnder  a  moral  obllgBtlon,  which  no  court  or 
law  of  equity  can  enCorce,  and  promises,  the  hon- 
esty and  rectitude  ot  the  thing  Is  a  considera- 
tion. As  II  a  man  promise  to  pay  a  Jost  debt, 
tbe  recovery  of  which  Is  barred  by  the  statute 
of  llmlCellaDs ;  or  If  a  man,  alter  he  comes  ot 
age,  promises  to  pay  a  meritorious  debt  con- 
tracted during  biB  minority,  but  not  tor  neces- 
sarles :  or  II  a  bankrupt.  In  affluent  circum- 
stances, after  hlB  certlScale,  promises  to  pay 
the  whole  of  b!a  debts :  or  If  a  man  promise  to 

of  writing,  by  the  statute  of  frands. — In  such 
and  many  other  Instancea  though  the  promise 
gives  a  compulsory  remedy  where  there  was 
none  before,  either  In  law  or  equity ;  yet,  as 
the  promise  Is  only  to  do  what  an  honest  man 
ought  to  do,  tbe  ties  of  conscience  upon  an  up- 
right mlod  Is  a  sufficient  consideration." 

"ir,  In  consideration  of  a  thing  already  done 
without  my    request.   Dot    for   my   beneflt,    and 
under  no  moral  obligation  to  do  It, 


0  pay  n 


',  tbat  li 


.1  obllga- 


But  If  I 
tlon  to  do  a  thing  and  another  persi 
wltbout  my  request,  and  I  afterwards  promise 
to  pay,  that  Is  good,"  Watson  v.  Tamer,  Bull. 
N.  P.  129. 

A  moral  obligation  Is  a  good  consideration  for 
an  express  promise :  but  it  has  never  been  car- 
ried further,  so  as  10  raise  an  implied  promise 
In  law.      Atkins  v.  Banwell,  2  East.  SOS. 

This  view  In  lis  broad  scope  was,  however, 
challenged  and  proctlcelly  overthrown  by  s 
note  to  the  case  ol  n'ennall  v.  Adney,  3  Bos. 
A  v.  240.     Tbe  writer  of  the  note  point*  out 
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he  was  atill  in  possession.  It  ia  the  fraud 
that  gives  the  right  of  acUon,  and  Dot  liie 
posdcsaion.  But  the  cases  of  Tucker  v. 
MarkUmd,  101  N.  C.  422,  8  S.  E.  lOft;  Pitt 
V.  Moore,  90  N.  C.  85,  5  S.  E.  389;  Thomaa 
V.  Kyles,  54  N.  C.  (1  Jonea  Eq.)  302,  and 
other  cases,  seem  to  settle  this  eontention 
against  the  defendant.  It  is  true  that  it  is 
said  in  Pasa  v.  Brooka  that  the  contract  is 
admitted,  and,  defendants  being  in  posses- 
sion, the  case  of  Atbea  v.  Qriffin  was  followed 
as  to  the  judgment;  and  the  statement  that 
the  contract  was  admitted  is  only  a  state- 
ment of  the  facts  of  the  case.  There  is  noth- 
ing in  the  case  of  Pass  v.  Brooka  that  con- 


flicts with  what  is  said  in  this  opinion.  The 
docteinea  announced  in  this  case,  or  many 
of  them,  are  held  in  the  recent  case  of  'Horth 
V.  Buna,  122  N.  C.  76tl,  26  8.  E.  776,  in  which 
case  it  is  hc!d  that  the  bargainee  was  entitled 
to  an  account,  and  that,  if  anjthing  should 
be  found  in  her  favor,  it  should  be  a  lien  on 
the  land.  It  may  be  that  this  judgment  was 
given  owing  to  the  peculiar  circumstances  of 
that  case.  But  from  the  authorities  cited, 
and  the  strong  equitable  reasons  appealing 
to  our  consuiences  for  redress  against  a 
fraud,  we  are  of  the  opinion  that  the  evidence 
should  have  beeu  admitted;  and  if  it  shall  lie 
found  on  the  trial   that  the  plaintiff's  in- 


^cpee.  The  Buprcme  court,  la  affl 
Judgment,  said:  "According  to  the 
a  court  ol  equity  takes  of  such 


lew  that 
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would  have  Oeen  more  equltabl;  applied  It  it 
bad  been  appropriated  to  paying  for  tbe  laad. 
H^penslve  ImprovemcatB  caQBOt  be  encourBged 
coDSlatentlj'  with  sound  eq  a  I  table  principles, 
when  ever;  dollar  of  the  purcbaee  mone;  la  left 
unpaid."     Cberr;  v.  Davis,  5S  Oe.  4S4. 

IV.  Partloular  and  pteuilar  oaaet. 

Id  an  action  to  partition  lands  of  the  ancea- 
tor  of  tbe  parties.  It  appeared  that  tbe  ancestor 
bad  put  a  aon  in  poasesBlon  of  a  bouse  and  lot 
Iblrtr-BvB  years  before,  wblcb  he  bad  occupied 
«ver  since,  and  on  which,  witb  the  knoirledBe 
of  his  father,  be  bad  made  targe  ImproTementa 
at  his  own  eipense.  Tbe  court  held  that  wheth- 
er thh 


might  n. 


:  he  n 
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value  of  what  would  I 
In  tbe  whole  real  estate  to  be  divided,  loclud- 
Ine  the  house  and  lot ;  for  the  court,  under  the 
drcum stances,  would  direct  the  house  and  lot 
to  be  assigned  to  tbe  son  at  Its  value  without 
Improvement  a.  If  It*  value  wlthont  the  Im- 
provemeuta  waa  greater  tbao  bis  ebare  as  afore- 
said, then  It  would  be  necessary  to  determine 
whether  It  waa  an  adTBUcemenC.  If  It  waa 
then  be  could  not  tw  compelled  to  pay  auythlug 
to  tbe  other  helra  on  account  of  It :  but  If  it  was 
not.  the  court  would  direct  tbe  bouse  and  lot  to 
tie  BSRigned  to  him  on  bis  paying  the  excess  of 
Its  value  over  a  share.  Oordon  v.  Barhelew.  6 
N.  J.  Eq.  9*. 

A  party  who  had  purchased  land  under  a 
fie.rol  contract  from  the  owner,  entered  Into  pos- 
-sesslon  and  erected  a  frame  bouse  upou  tbe  land. 
The  vendor  thereafter  retueed  to  perform  the 
contract,  and  took  possession  of  the  land  and 
touse.  It  was  held  that  the  purchaser  might 
maintain  replevin  for  tbe  bouse.  Waters  v. 
Reuber.  16  Neb.  99.  49  Am.  ICep.  TIO.  IB  N.  W. 
«8T. 

A  falhec.  Intending  to  donate  a  parcel  of  land 
to  his  son,  executed  a  deed  therefor  to  him  ex- 
pressing a  nominal  consideration,  but  nothing 
was  ever  paid,  or  loteuded  to  be  paid.  The 
grantee  went  upon  the  land  and  made  valuable 
Improvements  thereon.  The  deed  according  to 
the  statute  of  l.oulalana  waa  null  for  want  of 
form.  The  father  having  deceased  and  bis  es- 
tate being  iBsolvent,  the  administrator  applied 
for  an  order  to  sell  tbe  land  to  pay  dcliis,  to 
wblcb  the  son  flled  an  opposition  claiming  tbe 
value  of  the  Improvemenls.  The  court  a  qua 
rejected  the  demand  of  tbe  opponent  and  dls- 
mlwied  his  opposition.  On  review  the  supreme 
-court  reversed  tbls  order  and  sustalaed  [be  op- 
position to  tbe  provlilonal  account  and  supple- 
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mental  tableau  and  ordered  his  claim  allowed 
and  paid  by  preference  out  of  funds  In  the  hands 
of  the  administrator.     White's 


1.  428. 


iral  lands 

and  mine  tbe  same,  for  a  speclfled  shsre  of  the 
mineral  raised,  for  an  Indefinite  time,  and  entry 
under  such  license,  and  an  expenditure  of  labor 
and  money  In  sinking  shafts,  running  drifts, 
procuring  machinery,  and  other  preparatlona 
for  mining  under  such  llcease,  gives  to  tbe  11- 
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listing 


t    In 


real 


by  giving  him  compensation  for  auch  expendi- 
ture, or  the  notice  neceaaary  to  terminate  a  ten- 
ancy at  will :  and  tbe  licensee  may  assert  his 
right  to  tha  pOBSesalon  against  the  licensor,  or 
his  subsequent  lesaee  with  notice,  by  ejectment. 
Beatty  v.  Gregory,  17  Iowa,  109,  86  Am.  D»c 
546. 

Under  a  parol  license  to  work  npon  and  prove 
mineral  land  for  a  share  of  tbe  mineral  raised, 
where  tbe  occupant  has  made  expendlturea  In 
sinking  a  shaft  and  mnnlng  drifts,  tbe  license 
cannot  he  revoked  without  refunding  tbe  ex- 
penditure, or  giving  the  party  at  least  sli 
months'  notice.  And  although  auch  parol  li- 
cense is  within  the  statute  of  frauds,  still,  when 
connected  wltb  such  Improvements  to  prove  the 
ground,  it  is  voidable  only  upon  such  compensa- 
tion or  notice.  Busb  v.  Salllvan,  3  G.  Greene, 
.144,  at  Am.  Dec.  BOfl. 

I'lalntlff  went  Into  pasaeaalon.  under  a  verbal 
worth  about   1*00, 


ected  a 


Ick  bus 


e  then 


ostlng 


(2.000.  and  thereby  Improved  tbe  proper- 
ty In  that  som.  Defendant  claimed  the  agree- 
ment to  be  that  plaintiff  was  to  have  the  rent 
of  tbe  property  during  ber  life  as  compensation 
for  putting  tbe  building  upon  It.  The  plaintiff, 
on  the  other  hand,  claimed.  In  addition  to  tbe 
use  of  It  for  life,  the  privilege  of  selling  It  at 
anr  time  If  she  desired,  and  paying  the  owner 
J4nO  of  tbe  proceeds.  She  afterwards  assumed 
to  Bell  tbe  property  to  another,  who  paid  ber  a 
portion  of  the  purchase  money,  and  gave  ber 
notes  for  the  remainder.  Action  was  brought 
by  tbe  plaintiff  upon  those  notes,  tbe  owner  of 
the  property  being  also  made  s  defendant.  Tbe 
latter  objected  to  the  sale,  and.  he  being  the 
title  holder,  tbe  sale  was  rescinded  with  a  refer- 
ence to  the  master  to  ascertain  the  valne  of  ths 
rents  and  improvements  by  the  would-be  pur- 
chaser, and  how  much  purchase  money  he  had 
paid  to  the  plsintilf.  The  defendant,  the  owner 
objected  to  any  sale  of  tbe  property,  and  insisted 
upon  tbe  fulfilment  of  the  contract  between  him 
and  the  pislntlff  as  he  understood  it.  It  was 
held  that  there  was  no  binding  contract  between 
them ;  that  tbe  property  sbnuld  be  sold  and  the 
proceeds  divided  between  ibe  defendant  owner 
and  the  plaintiff  in  the  proportion  of  S400  to 
i2.l30,  tbe  value  of  the  lot  and  the  Improve- 
ments being  thus  flxcd  respectively  by  tbe  coorfi 


leoo. 
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-testate  was  induced  to  go  upon  tJie  lot  and 
p\it  valuable  permanoit  improveraeHts  upon 
the  wme,  bj'  reason  of  the  promise  of  the  de- 
fendant that  he  would  convey  the  lot  to  bim, 
the  plaintiff  will  be  entitled  to  have  an  ac- 
-count  lo  aauertain  tiie  value  of  the  improve- 
Dients,  subject  to  the  I'ente  and  proflta,  while 
the  plaintiff  and  inteatate  were  in  poaseasion, 
snd,  if  a  balance  be  found  in  her  favor,  the 
judgment  ^hall  constitute  a  charge  on  the 
rents  and  profita  of  said  lot  until  it  is  paid, 
And  a  receiver  may  be  appointed  if  it  shall 
bt  deemed  necessary. 
EtTor.     New  trial. 


Donclaa,  J.,  dissenting; 

I  cannot  concur  in  thb  judgment  of  the 
court,  because  it  seems  to  me  to  flj  in  the 
teeth  of  the  statute  of  frauds.  This  statute, 
originally  Stat.  29  Car.  II.  chap.  3,  S  2, 
now  S  1654  of  the  Code,  reads  as  follows: 
"Aii  conlraeta  to  sell  or  convey  any  lands, 
tenements,  or  hereditaments,  or  any  interest 
in  01'  concerning  them  shall  be  void  and  of 
no  effect,  unless  such  contract  or  some  mem- 
oi'andum  or  note  thereof  ahall  be  put  in  writ- 
ing and  signed  by  the  party  to  be  charged 
therewith  or  by  aome  other  person  by  him 
thereto  lawfully  autliorized.       The  avowed 


the  claims  ot  the  purchaser  It>  be  satisfied  ont 
of  what  might  he  coming  to  the  plaintiff.  Dean 
y.  Casslda;,  88  K7.  5TZ,  11  B.  W.  601. 

Idnd  belonging  to  an  Infant  wea  bj  tbe  will 
onder  wblch  be  become  the  owner,  placed  In  tha 
<are  of  one  of  tbe  defeadaata  until  tbe  Infant 
■boald  come  ot  af:e  "though  not  to  use  It  ta  anj 
-other  waj  than  tor  the  inpport  of  the  famll;." 
The  general  guardian  of  tbe  Infant  aaaumed  to 
lease  tbe  lD.nd  b;  parol  to  the  plaintiff  nntll  the 
Infant  became  of  age,  In  consideration  of  Im- 
vrovementa  which  plaintiff  agreed  to  make 
thereon.  The  person  who  by  the  will  waa 
to  have  tbe  care  of  tbe  land  did  not  In  fact 
contract  wltb  plaintiff  for  the  lease,  hut  he  was 
(randulentlT  Initnimental  lo  Inducing  tbe  plaln- 
-tlff  to  enter  upon  and  Improve  tbe  land.  Plain- 
tiff afterward*  sold  hl»  Intereit  to  another,  who 
was  expelled  Id  a  proceeding  for  a  forcible  entry 
and  detainer  loatltuted  b;  tbe  defendant,  who 
bj  tba  will  had  the  care  of  the  Infant's  land. 
The  eircalt  eonrt  decreed  that  tbe  defendant, 
who  bad  tbe  care  o(  tbe  Infant' a  land,  should 
jwr  out  of  the  latter's  estate  tbe  amount  of  tbe 
Improvemeata.  provided  ao  much  remained  In 
bia  banda.  and.  if  not,  the  plaintiff  should  re- 


r   the  a 


1  tbe  e 


e  of  t 


ersed  this  Judg- 
ment and  remanded  tbe  canae,  directing  tbat  a 
decree  be  entered  dlemlsaing  plaintiff's  bill  with 
mats,  as  to  tbe  Infant,  and  giving  him  relief 
agalnet  the  other  defendant,  who  bad  Ibe  care 
of  tbe  ealate,  for  the  Improvements  upon  the 
land,  on  tbe  ground  that  while  he  did  not  In 
fact  conlrart  with  plaintiff  for  the  lease,  he 
was  frandulentl;  Instrumental  In  Inducing  him 
to  enter  upon  and  Improve  tbe  land.  Flndler  v, 
Wilson,  3  Litt  (Ky.)  S91.  14  Am.  Dec.  T2- 

Tbe  vendor  and  vendee  under  a  verbal  con- 
tract for  the  aale  and  purchase  of  land  agreed 
to  reaclnd  tbe  aame,  tbe  vendee  agreeing  to 
aurrender  the  poaseasion  and  Improvementg.  and 
the  vendor  agreeing  to  give  tbe  vendee  a  horse 
and  certain  notes.  Tbe  horse  was  delivered  and 
accepted,  and  the  posaeaalon  of  tbe  prsTnlaea 
turrendered  to  the  vendor,  who  afterwards  re- 
fiued  to  execute  the  notes.  It  was  held,  first, 
tbat  tbe  contrart  was  not  void  for  uncertain tr, 
and  second,  that  It  was  not  void  br  tbe  statute 
«(  franda ;  and  Judgment  waa  given  for  the 
plaintiff  (or  the  amount  ot  tbs  notea  SuttoD 
V.  Seats,  10  Ind.  22S. 

Where  land  Is  leaaed  for  a  term  of  Tears, 
and  the  leasee  places  Improvements  thereon,  and 
before  the  eiplratlon  of  tbe  lease  sells  said 
Improvements  and  his  Interest  under  tbe  lease 
to  the  lessor,  taking  a  note  In  part  payment 
therefor,  the  lessee  la  not  entitled  to  a  vendor'a 
lien  upon  tbe  laud  (or  the  amount  of  tbe  note. 
HItcbell  V.  Printup,  48  Oa.  46B. 

A  peraoD  who  seta  np  a  resulting  trust,  but 
who  has  In  (act  paid  aa  part  o(  the  cooaldera- 
tkin  iMtney,  will  not  be  allowed  to  ahow  by  parol 
proof  that  tbe  ptirehaae  was  made  (or  bla  bene- 
JU  L.  R.  A. 


at :  and  ir  part  only  of  the  consideration  la  paid 
by  him  tbe  land  will  only  be  charged  with  tbe 
money  advanced,  pro  lanto;  and  any  payment 
or  advance  of  money  after  auch  a  purchase  baa 
been  completed  will  not  raise  a  resulting  trust. 
But  if  tbe  persnn  In  whose  name  the  land  waa 
purchased  bad  thereafter  sold  tbe  aanie  and  the 
person  claiming  such  resulting  truat  has  after 
the  purchase  and  before  the  aubaeguent  aale. 
made  beneficial  Improvements  upon  tbe  land, 
and  It  appears  that  he  was  suffered  to  continue 
In  poaseasion  under  aome  Indistinct  encourage- 
ment held  out  by  the  party  In  whose  name  tbe 
conveyaoce  waa  taken,  tbat  he  might  eventually 
become  Interested  In  tbe  landa.  It  la  equitable, 
under  all  the  circumstances  of  Buch  a  caoe,  that 
be  aboald  have  a  reasonable  allowance  made 
him  for  auch  beneHcIal  and  permanent  Improve- 
nienta  aa  be  may  have  mode  on  tbe  landa  st  the 
time  of  tbe  purchaae  and  sale  of  tbe  party  In 
whoae  name  the  conveyance  was  taken,  and  who 
afterwards  sold  tbe  same.  Botsford  v.  Burr,  2 
Johns.  Ch.  40S. 

A  father  made  a  contract  with  bla  aon  to  givi' 
bIm  certain  real  property,  and  the  son  agreed. 
In  consideration  thereof,  to  maintain  tbe  rather 
and  bla  wife  on  the  premises  during  tbe  re- 
mainder of  their  live*.  Tbe  properly  waa  con- 
veyed to  the  son.  who  afterwards  died,  leafing 
bIm  surviving  his  parents,  and  alao  hia  wife  and 
an  Infant  dau:fhter.  Tbe  widow  being  unable 
lo  carry  out  tbe  agreement,  wltb  tbe  consent 
of  her  deceased  huabaod's  father  prevailed  upon 
the  plaintiff,  who  was  another  son.  to  take  over 
the  farm  as  owner  and  perform  the  agreement. 
So  conveyance  was  executed  of  tbe  farm  lo  tbe 
plaintiff.  The  plaintiff,  after  entering  Into  pos- 
seaalon  ot  tbe  property,  laid  out  from  time  to 
time  a  considerable  sum  of  money  In  Its  Im- 
provement, and  by  hla  own  labor  greatly  en- 
hanced Its  value.  He  alao  faithfully  performed 
tbe  terms  of  bis  brotber'a  agreement  with  his 
parents  until  their  death.  After  the  death  of 
the  parenta,  the  plaintiff  Sled  a  bill  against  tbe 
widow  and  daughter  of  bis  brother,  praying  that 
they  be  decreed  to  execute  a  conveyance  to  blm 
of  tbe  property,  or,  in  alternative,  that  the 
money  expended  by  blm  In  maintaining  the 
father  and  bla  wife,  and  Improving  the  premlsea, 
be  declared  a  lien  thereon.  After  a  fall  conald- 
eratioD  of  the  question  tbe  court  made  a  decla- 
ration tbat  tbe  plaintiff  waa  entitled  to  a  lien 
upon  the  land  for  tbe  amouct  expended  by  blm 
In  permanent  Improvementa  thereon,  and  In  tbe 
anpport  and  maintenance  ot  the  father  and  bis 
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Waters,  1  N.  B.  En.  187. 

Most  of  tbe  slates  have  at  tbe  present  time 
a  atatute  ordinarily  knowD  aa  the  "Occupying 
Claimant  Act."  Aa,  however,  they  provide  only 
for  cases  when  tbe  occupant  clalma  to  hold  un- 
der "color  of  tide  In  fee,"  It  la  not  thought  that 
they  affect  tbe  aubject  nader  caneideradon. 
P.  H.  V. 


Kkhtucbi  Coubt  or  Appbaia 
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rallant's  liability  had  b 
left  an  estate  tot«Jl:r  insolvent.  After  tbc 
Imsband'a  death  appellee  wrote  appelant 
•aking  bim  to  pay  off  the  notes  in  question, 
■Jid  again  pTomiaing  to  indemnify  him 
against  lose.  Appeilont  did  pay  oH  these 
notes,  because,  he  aaye,  of  this  solicitation 
and  proniiae.  Appellee  declining  to  comply 
with  her  agreement  to  repay  t^e  surety  these 
sums  paid  by  him,  be  auecl  her  on  the  last- 
named  or  written  promise  to  pay.  Other 
allegations  were  contained  in  the  petition, 
but  were  denied,  and,  there  being  a,  total  fail- 
ure of  proof  as  to  those  that  were  denied,  we 
are  to  determine  whether  the  trial  court's 
peremptory  instruction  to  tJie  jury  to  find 
lor  the  defendant  was  proper,  llie  deter- 
mination of  that  question  involves  the  one 
whether  the  promise  of  a  married  woman, 
made  while  under  the  disability  of  coverture. 


induetng  another  to  became  bound  u  tlia 
surety  of  her  husband,  is  a.  suiBcient  OMwid- 
oration  to  support  a  promise  of  indenmity 
made  to  the  surety  after  tlie  retnoval  of  eaai 
disability- 
It  is  argued  for  appellant  that  ber  origi- 
nal promise  was  based  upon  facts  imposing 
upon  ber  a  moral  obligation,  and  that  al- 
thoiiph  not  l^aJly  biudine,  because  the  1»w 
prohibited  ber  from  legalFy  binding  herself, 
upon  the  law's  restrictions  being  removed 
the  original  moral  obligation  was  enough  to 
support  a  new  promise  to  pay.  While  for- 
merly extensively  held  that  a  moral  obliga- 
tion was  a  siiflicient  consideration  to  uphold 
a  contract  between  competent  parties,  it  baa 
lately  come  to  be  denied,  until  it  mav  now 
be  seriously  doubted  whether  tie  ancient 
rule  longer  obtains.  Bishop,  Contr.  44,  and 
cases  cited;   Parsons,  Contr.  432,   435,  and 


past  eipendltures  made  by  a  tlilrd  person  for  an 
Indigent  parent  Is  not  binding  on  tbe  cblld.  since 
the  moral  obUgatlon  Is  not  a  sufflclent  considera- 
tion for  the  promise,  when  a  good  or  valuable 
conilderaCion  bss  not  once  existed.  Uawsoa  v. 
Dawson,  12  loiTB,  SI  3. 

The  rel  SI  ion  ship  betweeo  a  father  and  his 
natural  cblldren,  and  the  moral  obligation  ren- 
hig  npon  him  to  supporl:  and  edurate  them,  do 
not  constitute  a  suincient  consideration  to  up- 
hold his  agreement  with  their  mother  to  provide 
a  fund  lor  tbelr  support  and  education,  as  a 

conalderstluQ  lor  sucb  a  contract.  Mercer  v. 
Mercer,  87  Ky.  30.  7  B.  W.  401. 

ir  Is  well  setlled  that  neither  natural  alTec- 
tlau  nor  the  moral  duly  arising  Iram  the  coa- 
Dectlon  between  a  father  and  his  Illegitimate 
child  Is  B  BuOlclent  considerstlon  to  eupiiort  a 
pmmlse  bj  the  fatlier  to  conlrlhute  to  thp  future 
supporl;  nnd  comfort  of  the  child:  but  the  child 
may  enforce  such  a  promise  made  for  Its  benefit 
between  the  tslher  and  mother  If  there  was  a 
auRlRlent  con  bid  eta  t  Ion  to  upbold  the  promise  aa 
between  the  latter.  Clarke  v.  UcFarland,  B 
Dana,  45. 

The  murnl  oblinBtlon  which  a  parly  Is  under 
to  support  his  child  Imposes  npon  bim  no  lia- 
bility to  pay  for  Its  support  fnmlsbed  by  a 
relative  without  his  rennest :  certainly  not  when 
there  has  been  no  culpable  omission  on  bis  part 
to  furnish  such  support  In  his  own  family. 
Obllcott  v.  Trimble.  13  Barb.  B02. 

Even  if  a  Father  Is  under  a  moral  obligation 
to  pay  far  goods  purchased  on  hla  credit  by  a 
minor  child,  such  ohllgatlan  Is  not  aufflclent  to 
support  e  auOsequent  promise.  Freeman  t. 
Bobitison,  36  N,  J.  I,.  »S3,  20  Am.  Rep.  309. 
The  court  said  In  this  esse  that  II  servlres  be 
rendered  at  the  request  of  the  promliop.  which 
are  lot  the  benefit  of  a  third  party  to  whom  the 

recovered  for.  In  such  case  the  precedent  re- 
tjueat.  and  the  sci'vices  rendered  In  compliance 
therewith,  afTord  a  consideration  from  which  a 
promise  to  pay  wouldlie  Implied  such  as  Is  need- 
ed to  uphold  an  eipreaa  promise.  But  where  the 
doty  is  one  of  moral  obligation  only,  and  the 
aervlre  Is  rendered  without  previous  request,  a 
subspfluent  promise  to  pay  is  wllhoul  tlic  con- 
sideration which  Is  necessary  tO  the  validity  of 
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may  be  liable  in  resi>ect  of  the  debt  so  con- 
tracted, but  the  mere  moral  obllgatlan  of  the 
father  to  maintain  his  child  srTords  no  Inference 
ot  a  legal  promise  to  pay  his  debts.  Mortlmar* 
V.  Wright.  6  Mees.  &  W.  4({2. 

The  Maryland  court  of  appeals  In  Elllcott  v. 
Turner,  4  Hd.  476,  held  that  a  promise  by  a 
zrandfalher  to  pay  for  the  mslntenance  ot  his 
grandchild  wae  valid  and  enforceable.  The 
court  said  :  "We  regsrd  the  moral  obllgailon 
resting  on  tbe  defendant's  testator  [the  grand- 
father] SB  a  BUiHcient  consideration  to  support 
hiB  promise  to  pay  :"  citing  the  lanKnage  ot  l>)rd 
Mansfleld  In  Hawkes  t.  Sauadera,  1  Cowp.  2S». 
to  the  effect  that  "where  a  man  Is  under  a 
moral  obligation  which  do  court  of  law  or  cani- 
ty can  enlorce.  and  promises,  the  honesty  snd 
rectitude  of  the  thing  is  a  consideration." 

It  appears  In  this  case,  however,  ihst  the 
services  were  rendered  sfter.  and  In  reliance 
on,  the  promise ;  and  the  court  admitted  that  If 
they  had  been  rendered  before  the  promise  it 
would  have  been  invslld,  because  It  would  have 
been  a  mere  nude  pact.  This  concession  shows 
that  the  promise  was  not  upheld  because  of  ihe 
mora!  obligation,  but  because  of  the  detriment 
to  the  promisee  from  furolsbing  the  support  In 
reliance  on  the  promise,  which  would,  of  coarse, 
hsve  been  a  good  consideration  for  a  promise  by 
a  mere  stranger  who  was  under  no  moral  obllga* 

In  Hook  V.  Pratt.  78  N.  V.  371,  34  Am.  Rep. 
S39.  It  was  held  that  an  agreement  by  tbe  Fath- 
er of  an  Illegitimate  child  to  pay  the  mother  a 
certain  sum  In  consideration  of  her  supporting 
the  child  was  valid  and  enforceable.  The  legal- 
ity, rather  than  the  existence,  of  the  considera- 
tloD  seems  to  have  been  the  point  discussed: 
and  11  furlher  appears  that  the  agreement  was 
for  fulnre.  and  not  for  past,  support. 

Provision  (or  the  mother  of  a  bastard,  and 
for  her  Infant.  Is  a  sulQcIent  conslderetlon  to 
support  a  bond  or  a  deed  of  personal  chattels, 
made  by  the  father  ot  the  child  for  that  pur- 
pose.     Eunn  V.  WInthrop,  1  Johns.  Ch,  .129. 

The  agreement  In  this  case  was  by  a  deed  un- 
der seal  which  Imports  a  consideration,  but  the 
court  expressed  the  opinion  that  the  moral  obli- 
gation would  have  been  sufTlcIent  If  It  had  been 
necessary  to  show  s  conslderstlon.  It  Is  appar- 
ent, however,  that  the  dictun  la  contrary  to  the 
great  welRlit  of  authority. 

In  Mchole  v.  Allen.  3  Car.  &  P.  30,  it  was 
held  Ibat  assumpsit  would  lie  for  Iwnrd  and 
lodging  furnished  to  defendant's  Illegitimate 
dniiBhter.  where  he,  knowing  that  she  was 
bonrtled  and  clothed  by  the  plslntllT.  nelitiar  ei- 
presaly  dlaieniea  nor  took  her  away.  Lord  Ten- 
terden.  C'h.  J.,  sold  that  the  obligation  was  not 
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Qotea.  It  has  heen  Iidd  in  this  sUto  that  a 
moral  obligation,  where  it  has  also  been  a 
l^'aJ  one,  might  be  tbe  consideration  of  a 
new  contract  ( 1/ on (iiomery  v.  Latnpton,  3 
Met.  520;  «i/ir  v.  Orosa,  10  B.  Mon.  282)  ; 
but  we  are  not  aware  that  the  rule  has  been 
extended  further,  and,  in  the  light  of  tlie 
trend  of  the  later  cases,  we  are  disinclined 
to  so  extend  it. 

We  have  repeatedly  hdd  that  the  contract 
of  ft  married  woman,  not  with  reference  to 
ber  separate  estate,  and  where  not  eepecially 
allownl  bj  statute,  was  void,  and  that  her 
■ubsequent  proaiige  to  pay  such  an  obli^ 
lion,  mode  after  discoverture,  was  likewise 
Toid, — the  ftrat,  beca.iue  she  was  not  oompe- 
tent  to  make  the  contract;  the  second,  be- 
cause there  was  no  consideration  to  support 
it     Kobin»oH   T.   Robinson,   11    Bush,    179; 

odI;  mocal,  but  legal,  apparently  taking  tbe 
Tlew  thst  under  tbe  clrmmBCances  tbere  wai  an 
Implied  promlie  to  recompenK  (be  pislntllt. 

As  already  suggested,  tbe  appllcaliou  at  the 
doctrine  to  tbia  clau  of  cases  does  not  at  all 
affect  tbe  TslIdlCr  of  tbe  prom  las  where  It  pre- 
cnlcH  tbe  aupiiort.  as  In  that  case  tbere  Is  no 
necessity  of  relying  upon  tbe  moral  obligation. 

2.  DolkaMtnUo*. 

Wbere  tbe  promise  Is  made  wbalty  an  ac- 
eonnt  of  past  cobabltatloo.  and  not  for  tba  par- 
poae  of  procuring  Ita  continuance,  the  rnle 
■gainet  Immoral  contraeta  don  not  apply ;  and 
the  question  arises  whetber  tbe  moral  obliga- 
tion of  tbe  promisor  In  incb  a  case  la  salDclent 
to  snppon  the  promise. 

TbiB  class  vt  cases  seems  to  come  clearly 
wltbln  tbe  principle  nader  dlacuaalon ;  and, 
ahlle  there  are  ■  few  cases  that  hold  to  the 
coattary,  tbe  better  opinion  Is  that  aucb  an 
acreement.  not  ander  s^.  cannot  rest  npoo  tbe 
moral  obligation  alone. 

In  Blnnlngton  t.  Wallls.  4  Bam.  A  Aid.  650. 
It  was  held  that  a  declaratloD  stating  that  the 
plaintiff  had  cobablted  wltb  defendant  as  bis 
mistress;  that  she  bad  been  thereby  greatly 
injored  In  ber  ebaracter  and  reputation  and  de- 
prlred  of  the  means  o(  honestly  procqrlng  a 
livelihood:  and  that  after  they  bad  ceased  to 
cobabit  and  bad  agreed  that  no  Immoral  con- 
nection should  erer  take  place  between  tbem 
again  tbe  defendant  promised  to  allow  her  a 
■pccltled  aom  quartarly,~was  Insufficient.  Tbe 
cDort  aald  cbat  It  was  not  averred  Ibat  tbe  de- 
fendant was  the  seducer,  and  that  there  was  no 
authority  tbat  past  cobabllaCion  alone  or  the 
eeaalng  of  cohabiting  In  tbe  futare  was  a  good 
GonslderatloQ  for  aach  a  promise. 

A  declaration  In  assumpsit  sTcrrlng  tbat  the 
defendant  had  sedoced  and  debauched  the  plalu- 
tllT.  thereby  Injuring  bet  In  ebaracter  and  repn- 
tation.  and  that  after  tbe  two  bad  agreed  to 
discontinue  tbe  Immoral  connection  and  live 
apart  tbe  detendact,  as  a  compensation  for  tbe 
Injury  and  In  consideration  of  tbe  premises, 
nndertook  to  pay  plaintiff  a  yearly  sam  towards 
her  maintenance,  which  he  failed  to  do,  dis- 
closes no  legal  consideration  (or  the  nndertak- 
ing.  Beaumont  r.  RecTe,  8  Q.  B.  48S,  IB  L.  J. 
Q.  B.  N.  S.  141.  10  Jur.  SS4. 

The  auggestlon  In  Binnlngton  t.  Wallls.  t 
Bam.  &  Aid.  6S0,  of  a  dlatlnctlon  In  case  tbe 
pronilaee  was  seduced  was  repudiated  In  Beau- 
mant  t.  Reeve.  8  Q.  B.  4H3.  15  L.  J.  Q.  B.  N.  9. 
141,  10  Jur.  2H4,  Lord  Uenman  saying  that  tbat 
circumstance  was  of  no  consequence ;  and  In 
Jennings  v.  Brown,  S  Uecs.  A  W.  4Se.  12  L.  J. 
Eicb.  N.  S.  86,  wbere  It  waa  held  tbat  tbe  maln- 

es  L.  B.  A. 


./ciiniinjs  V.  Crider,  2  Bush,  322,  92  Am.  Dec. 
4S7;  liuaacU  v.  Bice,  19  Ky.  L,  Kep.  1613, 
44  S.  W.  110;  ChMiey  v.  Flynn,  2  Ky.  L. 
Rep.  417;  and  others. 

We  think  the  fair  deduction  from  the  fore- 
going line  of  decisions  is  that,  without  refer- 
ence to  what  may  haye  beeniJie  merit  of  the 
consideration  of  the  original  promise,  the 
new  contract,  to  be  binding,  must  be  based 
upon  a  new  consideration,  l^al  and  suffi- 
cient of  itself,  and  independent  of  the  origi- 
nal one.  That  the  surety  paid  off  these 
notes  upon  the  faith  of  the  appellee's  letter 
was  not  such  new  consideration;  for  he  aa- 
Bumed  no  new  condition,  and  did  nothing  ha 
was  not  already  legally  bound  to  do. 

It  follows  that  the  giving  of  the  peremp- 
tory instruction  was  proper,  and  the  judg- 
ment is   therefore  affirmed. 

tenance  of  tbs  child  Is  a  suDclent  conalderatloo 
for  a  promise  by  the  father  of  an  Illegitimate 
child  to  pay  tbe  motber  an  annuity  It  sbe  will 
maintain  the  child  and  keep  secret  tbelr  connec- 
tion, Parke.  B„  said  during  tbe  argument  tbat 
the  fact  that  tba  woman  was  seduced  would  have 
made  no  difference  If  there  bad  not  bssn  another 
consideration. 

It  will  ba  observed  tbat  In  the  two  cases  nutt 
cited  the  agreements  were  by  bond,  and  whUa 
tbe  cases  themselves  do  not  base  any  distinc- 
tion on  that  (set,  they  were  distlngulabed  In 
Binnlngton  v.  Wsllls,  4  Bam.  A  Aid.  O&O.  and 
Beaumont  V.  Reeve.  8  Q.  B.  483,  16  L.  J.  Q.  B. 
N.  a.  141.  10  Jur.  2S4,  upon  tbe  ground  that 
bonds  need  no  consideration. 

In  Turner  v.  Vaugban,  II  Wlls,  BSO  (an  action 
of  debt  upon  a  bond).  It  was  held  tbat  a  bond  t» 
a  lady  In  consideration  ol  past  cohabitation  waa 
good  in  law,  Bathnrst,  J.,  saying:  "Where 
a  man  Is  bound  In  honor  and  consclsnca,  God 
forbid  that  a  conrt  of  law  should  say  the  con- 
trary ;  and  wherever  It  appears  tbat  tbs  man  la 
the  seducer  the  bond  Is  good," 

Equity  win  compel  enforcement  of  a  bond  con- 
ditioned for  tbs  payment  of  a  speclfled  sum 
after  tbe  death  of  tbe  obligor  for  the  porpose 
of  porchaslng  an  annuity  for  the  woman  whom 
be  bad  seduced  and  a  bastard  child  whom  he 
had  by  ber.  Annandale  v.  Harris;  S  P.  Wma. 
432. 

m  aibson  V.  Dickie,  S  Uanle  ft  B.  4S3,  It  «a« 
beld  thst  assumpsit  would  lie  upon  an  agree- 
ment by  defendont  to  allow  plaintiff,  with  whom 
he  had  cobablted,  an  annuity  tor  her  life  pro- 
vided she  should  continue  single.  In  tbis  esse, 
however,  no  objection  seema  to  have  been  made 
thst  tbere  was  no  eon  a  I  deration,  but  tbe  objec- 
tion was  tbat  tbe  consideration  was  Immoral : 
and  there  also  appears  to  have  been  In  this 
case  an  Independent  consideration. 

In  Bhenk  v.  Mingle,  13  Serg.  ft  B.  29,  mpm. 
It  waa  held  that  the  seduction  of  a  woman. 
and  the  begetting  her  with  a  bastard  child,  were 
a  suIBcIeDt  consideration  for  a  promise  to  give 
bonds  to  the  woman.  The  court  In  tbla  case 
apparently  takes  tbe  view  that  the  moral  oblt- 
gstlon  alone  would  be  sutDelent ;  but  It  states 
tbat,  even  taking  the  rule  In  the  measured  sense 
In  wbtch  It  Is  expressed  In  tbe  note  to  8  Bos.  ft 
P.  249,  there  Is  In  the  case  a  previous  consid- 
eration, founded  on  a  legal  right,  to  support  the 
promise,  since  the  womso  would,  on  the  finding 
of  an  Indictment  (or  fornication  and  bastardy, 
mlltled  to  recelv  .... 


lying 


nigbt  r 


already  shown,  tbe  court  in  tbla  case  de- 
nied the  general  principle  that  a  mere  moral  ob- 
ligation Is  Dot  a  sum  dent  consideration  to  sup- 
port a  promise. 
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he  was  still  in  possesaion.  It  is  tbe  fraud 
tlkat  gives  the  n^ht  of  action,  and  not  the 
possession.  But  the  cases  of  Tucker  v. 
Uarkland,  101  N.  C.  422,  8  S.  E,  I6a;  Pitt 
T.  Jfoorc,  m  N.  C,  85,  5  S.  E.  388;  Thomaa 
V.  Kylee,  54  N.  C.  (I  Jones  Eq.)  302,  and 
other  cascB,  seem  to  settle  this  contention 
against  the  defendant.  It  is  true  Uiat  it  is 
said  in  Pom  t.  Brooks  that  the  contract  is 
admitted,  and,  defendants  being  in  poeaea- 
6ion,  the  case  of  Alhea  v.  Qriffin  was  followed 
aa  to  the  judgment;  and  the  statement  that 
the  contract  was  admitted  is  only  a  statc- 
ment  of  the  facts  of  the  case.  There  ia  noth- 
ing in  the  case  of  Ftua  v.  Brooks  that  con- 

<Iecree.  The  supreme  court.  In  aOlrmlng  the 
JndE^ent,  said:  ''According  to  the  view  th]  ~ 
«  court  of  equity  takes  ot  socb  things,  some  of 
the  mone]'  tbat  went  Into  tbe  ImproTaments 
wonld  have  Been  more  equitably  applied  It  It 
bad  been  sp  propria  led  to  paylDK  tor  tbe  land. 
lExiieiiHive  Improrements  cannot  be  encourased 
consistently  with  sound  equitable  principles. 
when  every  dollar  ol  tlie  purchase  money  Is  left 
unpaid."     Cherry  t.  DstIs.  59  Qa.  454. 

IV.  Particular  and  pecaliar  ooses. 

In  an  action  to  partition  lands  ol  tbe  ances- 
tor of  the  parties,  It  appeared  that  tbe  ancestor 
had  put  a  son  In  possession  of  a  house  and  lot 
thirty-flve  years  before,  which  he  bad  occupied 
•rer  aince.  and  on  which,  with  the  knowledge 
ot  his  father,  he  bad  made  Inrge  ImproTements 
at  his  own  expense.     The  court  held  tbat  wheth- 

or  not.  might  not  be  material.  It  would  not  be 
material  If  the  value  of  the  house  and  lot.  with- 
out the  Improvements,  would  not  be  equal  to  tbe 
value  of  what  would  be  tbe  sbare  of  tbe  bod 
In  the  whole  real  estate  to  be  divided,  Includ- 
ing the  house  and  lot ;  for  the  court,  under  the 
circumstances,  would  direct  the  house  and  lot 
to  be  assigned  to  the  son  at  Its  valno  without 
ImprovemeDtB.  If  Its  value  without  tbe  Im- 
provements was  greater  thau  hts  share  ag  afore- 
said, then  It  would  be  necessary  to  determine 
whether  It  waa  an  advancement.  If  It  was, 
then  he  could  not  be  compelled  to  pay  Buything 
to  the  other  belra  on  account  of  It ;  but  If  It  was 
not.  the  court  would  direct  the  houne  and  lot  to 
be  assigned  to  him  on  bis  paying  tbe  excess  of 
Its  value  over  a  share.  Gordon  y,  Barkelew,  6 
N,  J,  Eq.  61. 

A  pnrty  who  had  purcbaaed  land  under  a 
TiF.rol  contract  from  the  owner,  entered  into  pos- 
session snd  erected  a  frame  house  upon  the  land. 
The  vendor  thereafter  refused  Co  perform  the 
rontract.  nnd  took  poBsesslon  of  tbe  land  and 
bouse.  It  was  held  that  the  purchaaer  mlftht 
maintain  replevin  for  tbe  bouse.  Waters  v. 
Reubcr.  16  N'eb.  99,  49  Am.  Rep.  TIO,  19  N.  W. 
«87. 

A  father.  Intending  to  donate  a  parcel  of  land 
to  bis  son,  executed  a  deed  therefor  to  him  ei- 
preaalng  a  nominal  con  tide  ration,  but  nothing 
was  ever  paid,  or  Intended  to  be  paid.  Tbe 
grantee  went  upon  the  land  and  made  valunble 
Improvements  thereon.  The  deed  according  to 
the  statute  of  l.'OulBiana  waa  null  for  want  of 
form.  Tbe  father  having  deceased  and  bis  es- 
tate being  Inaolvent,  the  administrator  applied 
for  an  order  to  aeli  the  land  to  pay  debts,  to 
which  the  son  Died  an  opposition  claiming  the 
value  of  the  improvements.  The  court  a  (fua 
rejected  the  demand  of  tbe  opponent  and  dls- 
mliiBed  hia  opposition.  On  review  the  etipreme 
court  reversed  this  order  and  sustained  rbe  op- 
position to  the  provisional  account  and  aupple- 
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Hicts  with  what  ia  said  in  this  opinion.  Th« 
doctrines  announced  in  this  case,  or  many 
of  tliem,  are  held  in  the  recent  case  of  North 
V.  Bunn,  122  N.  C.  Tea,  20  8.  E.  776,  in  which 
case  it  ia  held  thiit  the  bargainee  was  eotitted 
to  an  account,  and  that,  if  an^hiug  aiiould 
be  found  in  her  favor,  it  should  be  a  lien  on 
the  land.  It  may  be  that  this  judgment  was 
given  owing  to  the  peculiar  circumatances  of 
that  case.  But  from  the  authorities  cited, 
and  the  stiong  equitable  reasons  appealing 
to  our  cousciences  for  redress  against  a 
fraud,  we  are  of  tlie  opinion  tbat  the  evidence 
should  have  been  admitted;  and  if  it  shall  be 
found  on  the  trial   tliat  the  plaintiff's  in- 

mentsl  tablcsa  and  ordered  his  claim  allowed 
and  paid  by  preference  out  of  funds  In  ths  hands 
of  the  administrator.  White's  Bncceasloo,  SI 
La.  Ann.  1702.  26  So.  428. 

A  parol  license  to  enter  upon  mineral  lands 
and  mine  the  same,  for  a  specified  share  of  the 
mineral  raised,  for  an  Indefinite  time,  and  entr7 
under  such  license,  snd  an  expenditure  of  labor 
and  money  In  sinking  shafts,  running  drifts, 
procuring  machinery,  and  other  preparations 
for  mining  under  such  license,  gives  to  the  li- 
censee a  valid  Bubslsllng  Interest  In  tbe  real 
estate,  which  tbe  licensor  csn  terminate  only 
by  giving  him  compensation  for  such  expendi- 
ture, or  the  notice  neceaaary  to  terminate  a  ten- 
ancy at  will ;  and  the  licensee  may  assert  hlB 
right  to  the  possession  agalnat  the  llcenaor,  or 
bis  subsequent  lessee  with  notice,  by  ejectment. 
Beatty  v.  Gregory,  IT  Iowa,  109,  SB  Am.  Dec 
G4e. 

Under  a  parol  license  to  work  upon  and  provs 
mineral  land  for  a  share  Of  the  mineral  raised. 
where  the  occupant  has  made  expenditures  In 
sinking  a  shaft  and  running  drifts,  the  llcensa 
cannot  be  revoked  without  refunding  the  ex- 
penditure, or  giving  tbe  party  at  least  six 
mouths'  notice.  And  although  such  parol  li- 
cense Is  within  the  atatute  of  frauds,  still,  when 
connected  with  such  Improvements  to  prove  the 
ground.  It  Is  voidable  only  upon  such  compensa- 
tion or  notice.  Bush  v.  Sullivan,  S  O.  Qreena, 
:i44.  54  Am.  Dec.  606. 

I'lalntlir  went  Into  possesalon,  under  a  verbal 
coPlract,  of  s  vacant  lot  worth  about  J400, 
erected  a  brick  bualneas  bouse  thereon,  costing 
over  $2,000.  and  thereby  Improved  the  proper- 
ty In  that  sum.  Defendant  claimed  tbe  ngree- 
meut  to  be  that  plalntia  was  to  have  the  rent 
ot  the  property  during  her  life  as  compeosatlou 
for  putting  the  building  upon  It.  The  pialntllf. 
on  the  other  hand,  claimed.  In  addition  to  the 
use  of  It  for  life,  the  privilege  of  selling  It  at 
anv  time  if  she  desired,  and  paying  the  owner 
S400  of  tbe  proceeds  She  afterwards  assumed 
to  sell  the  property  to  another,  who  paid  her  a 
portion  of  tbe  purchase  money,  and  gave  her 
notes  for  tbe  remainder.  Action  was  brought 
by  tbe  pialntllf  upon  those  notes,  tbe  owner  of 
the  property  being  also  made  a  defendant.  The 
latter  objected  to  the  sale,  and,  be  being  the 
title  holder,  the  sale  was  rescinded  with  a  refer- 
ence to  the  master  to  ascertain  the  value  of  the 
rents  and  Improvements  by  the  would-hi 


1  how  n 


s  bad 


lid  to  the  plaintiff.  Tbe  defendant,  Che  o 
objected  to  any  sale  of  the  property,  and  Insisted 
upon  the  fulfilment  of  the  contract  between  bim 
and  tbe  plaintiff  as  he  understood  it.  It  was 
held  that  there  waa  no  binding  contract  between 
them  ;  that  tbe  property  should  be  sold  and  the 
proceedi  divided  between  tbe  defendant  owner 
and  the  pialntllf  In  the  proportion  of  MOO  to 
*2.130.  tbe  value  of  tbe  lot  and  the  improre- 
mcnts  being  thus  fixed  respectively  by  the  conrr.. 
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-tMUte  was  induced  to  go  upon  the  lot  >nd 
jtut  valuable  permaaeut  improvemeDta  upoa 
-the  same,  by  reason  of  the  promise  of  the  de- 
fendant tliat  he  would  convey  the  lot  to  him, 
the  plalutill  will  be  entitled  to  have  an  ac- 
-count  lo  Bdixrtain  the  value  of  the  improve- 
ments, subject  to  the  renta  and  profits,  while 
the  plaiotifl  and  intestate  were  in  poasesaion, 
And,  it  a  balance  be  found  in  her  favor,  the 
judi^ent  »hall  constitute  a  charge  on  the 
rent^  and  profits  of  said  lot  until  it  is  paid, 
&nd  a  receiver  may  be  appointed  if  it  shall 
tic  deemed  necessarf. 
Error.     New  trial. 


BoDEl&ai  J-,  dissentingr 

I  cannot  concur  in  the  judgment  of  Uie 
court,  because  it  seems  to  me  to  dy  in  the 
teeth  of  the  statute  of  frauds.  This  statute, 
originally  Stat.  29  Car.  II.  chap.  3,  }  2, 
now  5  1554  of  the  Code,  reads  as  followa; 
''All  contracts  to  sell  or  convey  any  lands, 
tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them  shall  be  void  and  of 
no  effect,  iinlesB  such  contract  or  some  mem- 
orandum or  note  thereof  shall  be  put  in  writ- 
ing and  signed  by  the  party  to  be  charged 
therewith  or  by  some  other  person  by  him 
thereto  lawfully  authorized.''    The  avowed 


the  claims  of  the  purcbaser  to  be  satisfied  out 
of  what  mighc  be  coming  to  tbe  plainclff.  Dean 
■».  Caasiaaj-,  88  Ky.  6TA  H  8.  W.  flOl, 

Land  belonging  lo  an  Infant  was  by  tbe  will 
-under  wtilch  be  became  tbe  owner,  placed  In  tbe 
■are  of  one  of  the  defendanCi  until  tbe  Infant 
-ahould  cnme  of  age  "thougb  not  to  nee  It  In  an; 
■otSer  way  than  (or  the  support  of  the  family." 
The  seneral  guardian  of  the  Infant  assumed  to 
lease  tbe  land  b;  parol  to  tbe  plaintiff  nntU  the 
Infant  heramc  of  age,  In  consideration  of  Im- 
'proremeDls  wblcb  plaintiff  agreed  to  make 
thereon.  The  person  who  by  the  wilt  was 
to  li*Te  tbe  care  of  the  land  did  not  In  fact 
contract  with  plalntllT  tor  the  leese,  but  he  was 
Jraadulently  instnimenCal  In  Inducing  tbe  plain- 
tiff to  enter  upon  and  Improve  the  land.  Plain- 
tiff afterwards  sold  his  Interest  to  another,  who 
was  expelled  In  ■  proceeding  for  a  forcible  entry 
and  detainer  Instituted  by  tbe  defendsnt,  who 
Dy  the  will  had  the  care  of  the  Infant's  land. 
The  circuit  coart  decreed  that  the  defendant. 
who  had  the  care  of  tbe  Infent'i  land,  should 
pay  out  of  tbe  latter's  estate  tbe  amonnt  of  tbe 
Improvemeats,  provided  so  much  remained  In 
his  bands,  and.  If  not,  tbe  plnlnClfr  should  re- 
cover (he  amount  from  the  estate  of  tbe  In- 
fant. The  coui-t  of  appeals  reversed  this  Judg.  ', 
ment  and  remanded  the  cause,  directing  tbat  a 
Aecree  be  entered  dismissing  plaintiff's  bill  with 
costs,  as  to  tbe  Infant,  and  giving  blm  relief 
against  the  other  defendant,  who  had  the  care 
i>t  tbe  estate,  for  tbe  Improvements  upon  tbe 
land,  on  tbe  sround  tbat  while  be  did  not  Id 
fact  contract  with  plaintiff  for  the  lease,  be 
was  fraudulently  Instrumantal  In  Inducing  him 
(0  enter  upon  and  Improve  tbe  land.  Flndley  v. 
Wilson,  3  LItt.  (Ky.)  B91.  H  Am.  Dec.  T2. 

I'be  vendor  and  vendee  under  a  verbal  con- 
tract (or  the  sale  and  purchase  of  land  agreed 
to  rescind  tbe  same,  tbe  vendee  agreeing  to 
surrender  tbe  possession  and  Improvementa.  and 
the  venaor  agreebig  to  give  tbe  vendee  a  horse 
•nd  certain  notes.  The  horse  was  delivered  and 
accepted,  and  the  poBSesslon  of  the  premises 
surrendered  to  the  vendor,  who  afterwards  re- 
fused to  execute  the  notes.  It  was  held,  flrst, 
that  tbe  contract  was  not  void  for  uncertainty, 
•Dd  second,  that  It  was  not  void  by  tbe  statute 
«f  frauds :  and  Jndgment  wss  given  for  the 
plaintiff  for  tbe  amount  of  the  notes.  Sutton 
V.  Bears,  10  Ind.  223. 

Where  land  Is  leased  for  a  term  of  years, 
and  the  lessee  places  Improvements  thereon,  and 
t>efore  the  eiplratlon  of  the  lease  sells  satd 
Improvements  and  his  Interest  under  the  lease 
to  tbe  lessor,  taking  a  note  In  part  payment 
therefor,  the  lessee  Is  not  entitled  to  a  vendor's 
Hen  upon  the  land  for  the  amount  of  the  note. 
Mitchell  v.  Prlntup,  48  Oa.  466. 

A  person  who  aets  up  a  resulting  trust,  but 
who  has  In  fact  psid  no  part  of  the  considera- 
tion noDey,  will  not  be  allowed  to  show  by  psrol 
Ifnnit  that  the  pnrcluse  was  made  for  bis  bene- 
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at ;  and  If  part  only  of  the  consideration  Is  paid 
by  him  tbe  land  will  only  be  cbarged  with  the 
money  advanced,  pro  taiiio;  and  any  payment 
or  advance  of  money  after  such  a  purcbaae  has 
been  completed  will  not  raise  a  resulting  trust. 
Bnt  If  the  peiEon  In  whose  name  tbe  land  was 
purchased  had  thereafter  sold  the  same  and  tbe 
person  claiming  sucb  resulting  trust  has  after 
tbe  purchase  ajid  before  tbe  subsequent  sale, 
made  beneflclai  improvements  upon  the  land, 
and  It  appears  tbat  be  waa  suffered  to  continue 
In  possession  under  some  Indistinct  encourage- 
ment beld  out  by  the  party  In  whose  name  the 
conveyance  was  taken,  tbat  be  might  eventually 
become  Interested  In  tbe  lands.  It  la  equitable, 
under  ail  the  circumstances  of  such  a  case,  that 
he  should  have  a  reasonahle  allowance  made 
him  for  sucb  benellclal  and  permanent  improve- 
ments as  he  may  have  made  on  tbe  lands  at  the 
time  of  the  purchase  and  sale  of  tbe  party  In 
whose  name  tbe  conveyance  wss  taken,  and  who 
afterwards  sold  tbe  same.  Botsfoid  v.  Burr.  2 
Johns.  Ch.  40S. 

A  lather  made  a  contract  with  bis  son  to  glvp 
blm  certain  real  property,  and  the  son  agreed. 
In  considerallon  thereof,  to  maintain  the  father 
snd  bis  wife  on  tbe  premises  during  the  re- 
mainder of  their  lives.  The  property  was  con- 
veyed to  the  son,  who  afterwards  died,  ieavldg 
blm  surviving  bis  parents,  and  also  bis  wife  and 
sn  infant  daughter.  The  widow  being  unable 
to  carry  ont  tbe  agreement,  with  tbe  consent 
ot  her  deceased  husband's  father  prevailed  upon 
the  plaintiff,  who  was  another  son.  to  take  over 
the  farm  as  owner  and  perform  the  agreement. 
No  conveyance  was  executed  of  the  farm  to  tbe 
plaintiff.  Tbe  plaintiff,  after  entering  Into  pos- 
Bpssion  of  the  property,  laid  out  from  time  to 
time  a  considerable  sum  of  money  In  its  im. 
provement,  and  by  bis  own  lattor  greatly  en- 
hanced Its  value.  He  also  faithfully  performed 
the  terms  of  bis  brother's  agreement  with  bis 
parents  uutll  their  death.  After  tbe  death  ot 
the  parents,  Ibe  plaintiff  Bled  a  bill  against  the 
widow  and  daughter  of  his  brotber.  praying  tbat 
they  be  decreed  to  execute  a  conveyance  to  him 
ot  the  property,  or.  In  alternative,  tbat  the 
money  expended  by  blm  In  maintaining  tbe 
fatber  and  his  wife,  and  Improving  the  premises, 
be  declared  a  lien  thereon.  After  a  full  consid- 
eration ot  tbe  question  the  court  made  a  dec  la 
ration  that  tbe  plaintiff  was  entitled  to  a  ilea 
upon  the  land  for  tbe  amount  expended  by  him 
In  permanent  Improvements  thereon,  and  In  tbe 
support  and  maintenance  of  the  fatber  and  bis 
wife,  less  a  fair  amount  for  rent.  Waters  v. 
Waters.  1  N.  B.  Eq.  187. 

Most  of  the  sUtes  have  at  the  present  time 
a  statute  ordinarily  known  as  tbe  "Occupying 
Claimant  Act."  .^s,  however,  they  provide  only 
tor  cases  when  tbe  occupant  claims  to  bold  un- 
der "color  of  title  in  fee,"  it  is  not  tbouebt  tbat 
they  affect  tbe  subject  under  consideration. 

P.  a.  V. 
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aa  the  coart  held  that  the  guardian  wai  under 
a  legal  liability  at  the  time  he  gsTe  th«  nota. 

A  Date  giTen  lor  the  consideration  that  the 
maker  felt  la  honor  bound  to  relmburw  the 
pafea  (or  the  ioea  Ibe  latter  had  aulTered  throngh 
brokerB  recommended  hj  Xbc  former  la  not  vn- 
forceable  aa  between  the  partlea.  becauae  the 
maker's  lenie  of  honor  la  not  a  Taluable  eon- 
■IderatloD.  Morria  r.  Norton,  21'C.  C.  A.  55S, 
4S  U.  S.  App.  T3S,  TS  Fed.  912. 

That  one  made  an  DDfortunate  bargain  under 
the  Influence  of  advice  honestl;  glTco  bj  an- 
other does  not  turalBh  a  coDalderatlon  for  a 
promlie  b;  the  latter  to  forglTe  a  debt  due  from 
the  former.  Johnson  v.  JobnsoD.  10  N.  C.  (3 
Hawksl  GSe.  The  court  held  In  tbli  can  that 
there  was  not  even  a  moral  obligation. 

There  la  no  moral  obliquity  In  the  atatement 
of  an  honest  belief  respecting  a  bualnea*  entar- 
prlsa,  and  no  legal  or  moral  obligation  la  cre- 
ated which  will  constitute  a  auSclent  conaldera- 
tlOQ  to  aupport  a  promise  to  Indemnlfr  one  from 
lose  b7  reason  of  an  unfortunate  Investment  In 
reliance  on  such   statement.     Martin's   Estate, 
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A  promise  by  ons  who  porcbased  tin  tor,  and 
at  the  special  request  of,  another,  and  delivered 
It  to  him  In  the  same  condition  la  which  tt  was 
purchased,  to  par  a  certain  amount  oo  account 
of  defects  In  the  tin,  has  neither  a  prior  moral 
nor  equitable  obligation  to  support  It.  Hawlej 
v.  Farmr,  1  Tt.  420, 

A  promise  by  tbe  husband,  after  default, 
under  a  mortgage  of  tbe  bomeatead  which  was 
absolutely  void  because  not  executed  by  the  wife 
In  the  manner  required  by  law,  to  pay  rent  to 
tbe  mortgagee,  In  the  absence  of  any  new  con- 
sideration. Is  without  consideration,  and  does 
not  create  the  relation  of  landlord  and  tenant. 
.Strauss  v.  Hairtaon,  TO  Ala.  324. 

The  duty  of  surrendering  a  note  after  a  aet- 

Is  Dot  a  good  consideration  tor  a  promtae,  and 
will  not  sustain  an  action  to  recover  the  amount 
aubaeqiiently  ceallied  on  a  Judgment  taken  by 
default  upon  the  note.  Oreeoabanm  t.  Elliott, 
60  Mo.  23. 

A  prouitse  by  a  wlte  to  pay  for  grain  previous- 
ly furnished  on  her  hiiaband's  credit,  but  osed 
(or  horses  owned  by  her,  la  not  supported  by  a 
consideration.  Stevens  v.  Uaybecry,  82  Me. 
69.  le  At).  US. 

That  lioodi  were  bought  tor  and  uaed  by  o 
certain  person  upon  the  credit  of  another  does 
not  alTord  such  a  moral  obligation  as  will  Bap- 
port  a  subsequent  parol  promise  to  the  seller 
of  the  goods  to  pay  tor  them.  Hendilcks  v. 
Boblnson,  OS  Miss.  894,  31  Am.  Rep.  382,  tupra. 

Where  defendant  promised  to  pay  to  plalntllT 
«  speclfled  sum  If  the  former  should  procure  a 
college  to  be  located  on  a  certain  tract,  and 
after  the  college  had  been  permanently  located 
upon  another  tract  tbe  defendant  made  a  new 
prom  lac  to  pay  the  amount  of  hia  eubscrlptlon 
notwithstanding  the  change  of  location,  the  new 
promise  la  not  enforceable  In  tbe  absence  of  any 
new  con  B I  deration.  Scbuler  v.  Uyton.  48  Kan. 
282.  20  I'ac.  163. 

A  promlae  by  a  party  to  an  arbitration  to  at. 
low  the  other  party  an  additional  credit  above 
that  allowed  by  tbe  arbitrators  la  without  con- 
sideration. PatMin  v.  Garrett,  116  N.  C.  847. 
21  S.  E.  6TD. 

A  promise  by  plalnllff  In  ciecutlon 
fend  ant  may  redeem  property  sold  th< 


that 


thing  mute  ihan  (be  amount  agrfpfl  upoi 
hie  services,  and  a  promise  after  perfoia 
53  L.  R.  A. 


to  pay  him  more  Is  void  for  want  of  considera- 
tion. Flaher  T,  Harrlsburg  Oas  Co.  1  PearsoD^ 
(Pa.)   118. 

In  Glass  v.  Bench  (isas)  S  Tt.  172,  the  court 
said  that  tbe  moral  obllgatlui  of  defendant  to- 
Indemnlfy  plaintiff  for  costs  incarred  in  an  ac- 
tion against  the  pialntlD  upon  a  claim  which 
the  defendant  had  agreed  to  pay  was  a  sulB- 
cisDt  consideration  tor  his  express  undertaking 
to  do  K),  even  It  there  were  no  other  Induce- 

If  one  person,  without  law  and  without  rl^t, 
mokes  nse  of  another's  name  In  a  salt,  by  rea- 
son of  which  the  latter  becomes  subject  to  tbe 
payment  of  a  bill  of  eoata,  there  can  ba  no  doubt 
that  the  former  would  be  under  a  moral.  If  not 
a  legal,  obligation  to  Indemnify  him  ;  and  either 
la  a  auOlclent  consideration  for  a  promise  to  d» 
so.      Blodget  V.   aklnnec    (1848)    16  Tt.   716. 

e.  Aummarv. 

While,  as  bas  been  shown,  the  courts  hav» 
frequently  asserted  the  doctrine  that  a  mere 
moral  obligation  Is  not  a  sulDclent  consideration 
for  a  promise,  the  phrase  "moral  obligation," 
sa  here  used,  la  to  be  underatood  In  a  narrow, 
reatrlcted  sense :  and,  perhaps,  all  that  can  ba- 
BBserted  of  the  cases  thoa  far  cited  is  that  they 
support  tbe  doctrine  only  as  applied  to  a  prom- 
ise by  one  who.  except  as  he  may  be  benefited 
by  the  dischanre  of  his  moral  obligations,  does 
not  at  any  time,  either  before,  at  the  time  of,  or 
after,  the  promise,  receive  any  benefit  that  bas 
not  already  been  eibansted  by  having  consti- 
tuted the  consideration  of  a  prior,  enforceable 
promise,  eipreaa  or  Implied. 

There  Is  a  sense  In  which  the  obligation  rest- 
ing upon  one  who  has  received  a  beneflt.  other 
than  that  resulting  from  tbe  mere  discharge 
of  his  moral  obiigstlons,  ander  such  circum- 
Btances  as  to  Impose  no  enforceable  legal  duty 
upon  him.  Is  a  moral  on;  only;  bat  the  doc* 
trine  cannot  be  broadly  asserted  to  cover  obliga- 
tions of  this  ciaBB,  though,  as  shown  In  division 
II.,  It  has  been  extended  to  some  of  them. 

The  distinction  here  suggested  la  between 
what  may  t<e  termed  mere  moral  beneBts.  or 
legal  beneSts  that  have  already  been  exhausted 
by  having  formed  a  consideration  for  a  prior 
promise,  express  or  Implied,  and  legal  beneitts 
that  have  never  been  so  exhausted  because  no 
enforceable  contract  has  ever  been  based  upon 
them.  It  win  be  observed  that  In  some  of  the 
foregoing  cases  It  la  said  that  a  moral  oonsM- 
eration  will  not  support  a  promise,  not  that  a 
moral  oblfQatlon  Is  InsulDclent.  Fechapa.  for  the- 
purpose  of  a  general  principle,  universally  appli- 
cable, it  would  be  more  correct  to  say  that  a 
mere  moral  benetlE  will  not  constitute  a  consid- 
eration for  a  subsequent  express  promise,  than 
to  say  that  a  moral  obligation  will  not  conatl- 
tute  auch  a  consideration,  since  a  mural  obliga- 
tion may  spring  from  a  legal  benefit,  and.  as 
will  be  Bbown  In  dlvlalon  II.,  promises  based  on 
such  moral  obligations  have  often  been  upheld. 
TblB  distinction  between  moral  obilgallona  aris- 
ing from  a  legal  benefit,  and  tboae  arlaing  from 
a  moral  beneflt.  may  be  what  the  South  Caro- 
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her  house :  Whatever  may  be  the  rule  else- 
where,  the  ■'rule  In  South  Carolina  Is  that  a 
nioral  obligation  Is  a  suflli-lent  eouBlderatlon  to 
support  an  express  assumpsit  ouide  after  the 
obltgntlon  Incurred.  It  Is  equivalent  to  a  pre- 
vious requeEt.  Kut  It  mual  be  such  an  obliga- 
tion as  la  denominated  by  moralists  'psrfect :' 
an  obligation  of  Justice',  and  not  of  benevolence 
or  piety  merely." 


1901. 


Trimble  t.  Rddt, 


The  (xTterlon  which  fletePinlneB  whether  ■ 
bengal  1>  t«KBl  or  moral  In  the  Benw  bere  In- 
IPad«]  la  to  be  found  In  the  answer  to  the  qilev- 
tlon  n-hether  It  waold  lupport  ■  conteniporane- 

ot  detriment  to  Ihe  promlBee.  Of  coane,  it 
thst  element  appears,  the  qneatlon  (nrnlBheB  LO 
criterion,  for.  aBBiimtDg  that  the  beDeSc  to  the 
promisor  is  parclf  mora],  jet  if  that  benefit 
bas  been  ronferred  In  reliance  on  a  contempo- 
niEeoiu  promise,  and  the  promisee  has  BufFered 
a  detriment  thereby,  that  detriment  la  a  suffi- 
cient legal  consideration,  and  would  be  even  If 
tbe  promisor  received  no  benefit,  legal  or  moral. 
This  ma;  be  illustrated  bj  a  hypothetical  case. 
It  one  should  promise  to  par  for  the  past  sup- 
port of  a  mere  stranger  to  whom  he  was  under 
DO  obllgHtlOD,  the  promise  would,  without  doubt. 
tw  iDTslId  for  want  of  a  consideration,  as  shown 
In  Ihe  anlhorltles  previously  cited ;  but  If  the 
promise  preceded  the  services  It  would  undoubt- 
ed!; be  valid,  not  because  of  an;  beueHt.  legal 
or  moral,  to  the  promisor,  but  becauss  ot  a  dst- 
riment  to  the  promisee- 

II.  The  tmeeplioiit, 

>.  Oenerallif, 

If  the  phraie  "moral  obligation"  were  to  be 
confined  to  obligations  whkb  arise  wholl;  from 
a  moral  beneQt,  excluding  those  arising  from  a 
legal  beneQt  conferred  under  such  d ream- 
stances  aa  not  to  ralae  au  enforceable  legal 
obligation.  It  would  seem  that  there  would  be  no 
elceptioo  to  the  doctrine  slated  Id  division  I.; 
but  uaing  that  phraae  la  a  broader  sense,  as  the 
antithesis  of  an  "enforceable  legal  obllgutloD," 
there  la  a  ver;  comprehensive  exception,  though, 
■•  applied  b;  tbe  coses,  It  la  not  comprehensive 
enough  to  exclude  from  the  doctrine  all  moral 
obligations  arising  from  legal  benefits  conferred 
under  such  clrcum stances  as  not  to  create  an 
enforceable  legal  obligation.  Ths  statement  of 
the  doctrine  and  eiceptloD  In  the  note  to  Wen- 
sail  T-  Adnej,  3  Bos.  A  P.  247,  alread;  alluded 
to,  has  bee  a  often  approved,  and  Is.  perhaps,  as 
accurate  as  an;  that  has  been  made  since. 
Tbe  objection  to  most.  If  not  all,  of  the  state- 
meats  is  that  while  the;  purport  to  fumleh  a 
general  and  anlversal  test,  the;  are  framed 
with  a,  particular  data  or  classes  of  cases  In 
view,  and  b;  falling  to  except  other  classes 
leave  the  general  doctrine  In  too  comprehensive 

Parke.  B„  In  Earle  r.  Oliver.  2  Etch.  90,  mid  : 
"The  strict  mle  ot  common  law  waa  no  doubt 
departed  from  h;  Lord  .UansBeld  In  Bawkes  v. 
Saunders,  1  Cowp,  200.  and  Atkins  v.  Hill.  1 
Cowp.  2S8.  The  principle  of  the  rule  laid  down 
b;  Lord  Mansfleld  Is.  that  where  the  considera- 
tion was  originally  beneficial  to  the  part; 
promlalng,  yet,  1(  he  be  protected  from  liabillt; 
by  some  proviilon  of  the  statute  or  common  law 
meant  for  bis  advantage,  he  ma;  renounce  the 
benefit  of  that  law ;  and  If  he  promises  to  pa; 
tbe  debt,  which  Is  onl;  what  an  honest  man 
ought  to  do,  be  ■•  then  bouAd  by  tbe  law  to 
pertonn  It-" 

It  la  true  that  a  mere  moral  obligation,  al- 
thongb  coupled  with  an  express  promise,  is  not 
a  snfflclent  consideration  to  support  a  contract 
(Story.  Promissory  Notes,  |  186)  :  but  a  moral 
obligation.  In  this  sense,  we  understand  to  be 
one  which.  If  connected  with  an  express  prom- 
ise to  pa;  at  the  time  of  Its  creation,  could  not 
have  been  enforced  for  the  want  of  a  sufficient 
consideration  alone,  and  not  from  any  defense 
which  Che  law  would  allow,  but  not  require,  the 
party  against  whom  It  existed  to  aasert.  Carr 
T.  W;le;.  2S  Ale,  821. 

A  mere  moral  consideration  will  not  support 
an  express  promise.  A  valid  consideration  must 
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have  at  one  time  existed  creating  a  legal  duty 
or  obligation  barred  at  the  time  of  the  ptomise- 
b;  some  positive  rule  ol  law.  Turlington  v. 
Slaughter,  S4  Ala.  195. 

A  pervious  express  promise  which  creates  & 
moral  obligation,  and  which  could  have  been  en- 
forced by  ai'tlon  but  for  some  positive  rule  ot 
law,  or  have  been  made  available  In  a  defense, 
may  constitute  a  suffldent  consi deration,  but 
wben  the  original  act  or  contract  Is  void  be- 
cause prohibited  by  law  it  cannot  be  regarded 
aa  a  sufficient  consideration  to  support  a  ratifi- 
cation. Union  Nat.  Bank  v.  Hartwell.  S4  Ala. 
STS,  i  Bo.  me. 

Dn^ett,  J.,  In  Cook  v,  Bradley,  T  Conn.  ST, 
18  Am.  Dec.  79,  (Ui>ra,  I.  b.  1.  said  that  It  could. 
not  bs  denied  that  many  distinguished  Judges 
have  laid  down  the  principle  that  moral  obllga- 
tloD  alone  Is  sufficient  consideration  to  support 
a  contract,  but  that  the  cases  cited  In  Illustra- 
tion of  those  positions  were  all  cases  where  a 
prior  legal  obligation  had  existed,  but  by  reason 
of  some  statute,  or  stubborn  mle  of  law.  It 
could  not  be  enforced,  as  a  promise  to  pa;  a  debc 
barred  by  bankruptc;,  or  tbe  statute  ot  limlta- 
tiona,  or  a  promise  of  an  adult  to  pay  a  debt 
contracted  during  minority.  In  all  tbese  In- 
stances a  good  conslderatiao  existed ;  for  each 
had  received  a  benefit. 

Wheu  one  person  has  voluntarily  received  ft 
benefit  tram  another,  not  gratnitoualy  conferred, 
or  baa  been  the  occasion,  without  suUcisnt  ex- 
cuse, of  ioBs  or  Injur;  to  another,  there  rents. 
a  moral  obligation  to  compensate  him  for  tbe 
benefit  received  or  the  loaa  occaaloaed.  And 
the  law  would  enforce  ths  performance  of  this 
duty.  If  some  statute  and  rule  of  public  policy 
providing  for  the  general  good,  even  at  tb» 
expense  of  Individual  loss,  did  not  interpose. 
In  such  cases  tbe  atatnte  or  rule  of  law  would 
not  be  violated.  If  the  person  who  had  received 
the  benellt,  or  occasioned  tbe  loss,  should  volun- 
tarily make  compensation.  A4id  when  he  has 
promised  to  make  compenaatlon,  the  moral 
obligation  arising  out  of  such  benefit  received. 
or  loss  occasioned,  will  be  a  sufficient  eonsld-^ 
eratlon  tor  It.  Fambam  T.  O'Brien,  22  Me. 
ITB,  Infra,  II.  b,  8. 

A  mere  moral  dut;  is  not  sutBclent  to  sup- 
port an  express  promise;  but  where  there  Is  * 
pre-eilating  obligation  to  pay,  either  legal  or- 
equitable,  which  cannot  be  enforced,  and  th» 
party  promises,  notwithstanding  he  may  be  ex- 
empted from  all  liabllit;  by  operation  of  law, 
tbe  former  iiablllt;.  In  connection  with  the- 
bonesty  and  rectitude  of  the  thing,  forms  gufll- 
dent  consideration  to  aupport  tbe  promise.  In- 
gersoll  V.  Martin,  08  Md.  6T,  42  Am.  Rep.  822. 

To  constitute  a  moral  obligation  the  consid- 
eration tor  an  express  promise  which  ma;  b» 
enforced  In  a  court  of  law  there  must  have  beea 
some  pre-existing  legal  obligation.  This  legal 
obligation  may  have  ceased  to  have  force  by  rea- 
son of  some  statutory  bar,  as  In  the  case  of  th« 
statute  of  tlmitatlona,  but.  there  having  been 
once  a  legal  obligation,  the  moral  obligation  Is 
sulDclent  to  revive  the  liability  by  means  of  a 
new  promise.     Dodge  v,  Adams,  10  Pick.  42S. 

This  statement  of  the  exception  seems  too 
restricted  if  it  is  intended  to  be  limited  to  esses 
where  there  was  at  one  time  an  enforceable  legal 
obligation. 

A  moral  obligation  by  itself  Is  not  a  good 
consideration  for  a  promise.  To  Ipipart  to  It 
nn;  binding  character  there  must  be  some  ante- 
cedent legal  iiablllt;  to  which  It  can  attach. 
Greenabaum  v,   Elliott.  60  Mo.  2B. 

A  moral  obligation  is  a  gufflclent  considera- 
tion to  support  a  promise  If  founded  upon  a 
prior  legal  or  equitable  claim,  Cameron  v. 
Kowler.  .i  Kill.  SOU. 

The  court  In  liatchell  v.  Odom,  19  N.  C.  (3 
Dev.  A  B.  L.)  302,  supra,  I.,  said:     "Those  du- 


wbkb  are  plain.  dellnlCe.  atid  [losltive.  an 
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[Wiled,  beiause  o(  some  rule  ol  public 
and  where,  theretoTe,  the  law  will  not  Implr  a 
promise.  If,  boveTer.  Id  these  caaeB  a  promise 
be  RfterwardB  made,  when  the  Interdict  shall 
have  lieeD  removed,  bo  tt 
Ity  to  tbe  promlae  will  not  conflict  with  the  rule, 
there  le  do  loaeer  a  difficulty  la  eotorclns  It." 
After  citing,  by  way  of  Illustration,  the 
caae  of  a  new  promise  where  the  original 
promise  was  unenforceable  because  of  Intaaeyor 
coYerture,  the  court  contlDuea  :  'Tn  these  caaea, 
the  express  promlae  bItcb  an  original  cause  of 
action,  although  there  never  was  an  antecedent 
lesal  obligation;  not  merely  because  there  was 
a  former  moral  obligation,  but  because  there  wai 
a  former  moral  oltllgatlon  which  would  have 
hnit  legal  efficacy,  out  for  temporary  causes  re- 
moved before  the  Dew  promise  wbb  made." 
AgalD:     '-But   it   ll   b<^lleved   that   a   promise, 

pact,  and  Dot  blading  In  taw.  If  founded  solely 
on  considers tlODa.  wblcb  the  law  hotda  alio- 
pether  Insufficient  to  create  a  legal  oUUgatlon  ; 
aad  from  wblch.  therefore.  It  refuses  to  raise 
the  Inference  of  a  promise  against  any  person." 
A  mere  gratuity,  which,  without  a  special 
promise,  would  not  In  law  Imply  a  promise  to 

expi-ess  promise  to  pay — or.  In  other  woids.  a 
mere  moral  obligation,  where  a  legal  obligation 
never  eilsted — la  not  a  good  coEslderallon  for 
SD  express  promise.  liamor  v.  Moore.  S  Ohio 
8t.  28!l. 

A  moral  obligation  will  lay  a  foundnilou  for 
an  express  promise  ooly  where,  in  Ibe  forum 
of  conscience  and  la  the  forum  of  law,  the  parly 

Ised  had  be  not  been  released,  or  rendered  un- 
able to  contract  by  mere  positive  law.  Lewis  v. 
SImoDa.  1  Handy   (Ohio)  G2. 
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supported  by  a  ran  si  deration  from  which  the 
law  could  not  Imply  a  promise,  eieept  when  the 
express  promise  does  away  with  a  legal  suspen- 

•acb  HUspenaloD  or  bar,  would  be  valid." 

In  Stebbins  T.  Crawford  County.  P2  Pa.  289. 
ST  Am.  hep.  tlST,  the  court  slates  the  rule  thus^ 
"A  moral  obiignlion  Is  sufflclent  to  support  an 
«iprcBR  promlae.  wbere  tbere  bas  been  a  pre- 
exlstlDg  obligation  wblch  has  become  inopera- 
tive by  positive  law.  Express  promises,  founded 
on    pre-ciisting    equitable    obllgatlans.    may    be 

They  merely  remove  an  impediment  erected  by 
law  to  tbe  recovery  of  debta  honestly  due,  but 
wblch  the  statute  law  and  public  policy  protect 
tbe  debtors   from   being  compelled  to  pay." 

Vslng  the  phrase  "moral  obligBtlOQ"  aa  the 
•ntilheslB  of  an  "enforceable  legal  obllgatloD." 


ceptioD  if  tbey  are  to  be  sustained. 

b.   Coiiorcte  application  of  erccpliont 
1.  A'eic  pi-omlte  after  bar  of  Unitaliott 


put  upoQ  tbe  ground  that,  though  tbe  debt  Is 
□ot  legally  enforceable,  there  Is  still  a  moral 
obligation  which  comes  within  the  exception  lo 
the  general  rule,  and  Is  sufficient  to  sustain  tbe 
new  pi-omlse.  It  would  be  a  work  of  superero- 
gation to  cite  all  the  cases  ot  this  kind,  aa  it 
»eema  never  to  have  Ijeen  denied  that  they  come 
within  the  exception.  Among  others  that  migbt 
be  Dientloned  which  bring  out  clearly  the  moral 
obilgaflou  as  tbe  basis  of  the  new  promise  are 
the  following:  McCormlck  t.  Brown,  38  Cai. 
iSo.  »B  Am.  Dec.  170;  Chabot  y.  Tucker.  SO  Cal. 
434 ;  Emmons  v.  Overton,  Jg  B.  Mod.  643 ;  Head 
V.  Manners,  5  J.  J.  Marsh.  SM ;  Shrelner  r. 
Cumminga.  6n  Pa.  374  ;  Marshall  v.  Holmea,  88 
Wia.  H55.  32  N.  W.  eS6. 

Plttman  v.  Elder,  76  Ga.  3T1.  takes  the  view 
that  the  validity  of  such  new  promises  is  not 
placed  on  the  consideration  of  moral  obligation, 
but  on  the  right  of  a  party  to  waive  the  protec- 
tion of  n  statute  relieving  him  from  Indebted- 
Smith  V.  Tripp,  14  B.  I.  112,  held  that 
a  promise  by  a  city  to  pay  for  land  taken 
for  a  public  use,  after  the  expiration  of  tbe  pe- 
riod allORed  by  atatule  for  tbe  commencement 
of  proceedings  by  the  owner  to  recover  compeo- 
mtlon,  was  without  consideration.  The  court 
distinguished  the  case  from  cases  of  new  promise 
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L  d  la- 


charged  in  buulimplcy  or  iaaolveacy  proceedings 
is  valid  without  a  new  conslderBtlon,  rests  upon 
tbe  ground  that  after  the  discharge  there  stiil 
remains  a  moral  obligation  that  la  sufficient  lo 
support  the  promise.  Among  the  many  cases 
that  expressly  put  the  rule  upon  that  ground, 
tbe  following  may  be  mentioned;  Mutual  Ue- 
serve  I''UQd  Lite  Asso.  v.  Beatty,  3fi  C.  C.  A. 
573.  93  Fed.  747 ;  Feeny  v.  Daly,  8  Cal.  84  : 
I-ambert  v.  Scbmali.   118  Cai.   33,  50  Pac.   1,'i ; 


ii3  Mlih.  72T,  30  N,  W.  347  :  Kdwards  v. 

61  Mich.  121.  16  N.  W.  261 ;  MeWlille  r.  K 

Patrick.  28   Mis*   S02.   84  Am.   Dec.   12r> ;   ' 


TltTUBLB  T.  RUDT. 


TSg;  BeonloQ  t.  Klalord.  T  Jobnii,  36:  Ingersoll 
Y.  Rboudea.  Hill  t  D.  Supp.  3T]  :  FarmerB  A 
llFChanlcs  T.  Flint.  IT  Vt.  508,  44  An,  Dec,  351. 
It  Is  Irue  that  aame  of  the  courts  take  the 
Tiew  that  Ihe  dlschnree  merely  bars  ihe  remedy 
•Dd  docs  nut  eillnsulah  the  debt:  but  In  either 
-case  Ihe  olillgatlOQ  is  a  mural  one  In  the  broad 
aensetn  nhlcti  that  phrase  Is  now  being  used,  and 
Iberelore.  to  hubIhId  the  aew  promise,  It  must  be 
ftrongbt  vltbln  the  exception.  Id  the  tollowlnt 
«ases  It  will  be  observed  that  the  new  promise 
was  uphelil.  althougb  It  was  expressly  held  that 
tbe   discharge   eitluguiahed    the    debt,    and   did 

in     bHQkruptcy   eitlngulebes   i 


>    disc 


il  nothing  remains  of  the  legal  liability; 
^ui  as  the  debt  has  been  dlschsrged,  not  b;  1107- 
mcnt  uac  act  of  the  creditor,  but  br  tbe  opera- 
tion ot  Uv.  tbere  remains  a  mora]  obligation 
^uOirient  to  support  a  new  promise  to  pay  ;  but: 
the  new  coniraei  Is  tbe  fouodatloa  of  the  act, 
.and  not  tbe  former  Indebtedness.  Stewart  v. 
nct.'kless.  :;4  N.  J.  L.  4ST. 

Mural  obligation  is  aulBcleat  to  support  new 
promise  afler  disr'iarse  Id  bankruptcy,  although 
[be  ellect  ol  tbe  discharge  Is  to  titingulah  the 
existing  debt.  BoitOD  v.  Kitig  (18(M)  105  Pa. 
IS:  llobougb  T.  Hurpbr  (18Se>  114  Pa.  358.  7 
Atl.  139:  Uurpby  t.  Ctawtord,  114  fs.  4Sa, 
7  All.  14:!. 

Id  Jones  v.  Pbelpa.  20  Week.  Rep.  92,  Bacon. 
<?h.  J.,  decided  broadly  that  where  a  debtor  was 
^HKcbarged  In  bankruptcy  a  aubaequent  promise 
toy  him  to  pay  tbe  debt  "was  a  mere  nu'fum 
pacfum,  and  therefore,  aceocding  to  a  well- 
Jinown  prlQCipie  ol  our  law,  would  not  sualaib 

Ttie  discharge  In  tblB  casi>  was  msile  undEr 
the  act  of  ISei,  wblch  expressly  mude  prouliaca 
to  pay  d^bt*  barred  by  bankruptcy  void.  The 
new  promise  was  made  after  the  passage  of  the 
bankruptcy  act  ot  It-SB.  Bacoo,  Cb,  J.,  was  !□- 
cilned  to  think  If  II  was  necessary  to  decide  the 
fwlnt  iliat  for  tbe  purpose  of  the  esse  tbe  pro- 
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eat  of  aulhority. 
t.  Kcio  promUa  alltr  i-olunlurii  diicharffe, 

nhlle,  as  baa  been  seen,  the  cases  are  nearly 
nnaDlmous  in  aphi'iding  the  validity  of  a  new 
promise  iftcr  n  dlicharee  by  operation  of  law  In 
tiankrupley  or  Insolvency  proceedings,  they, 
wllh  a  few  exceptions,  which  will  be  subsequent- 
ly noiPd.  unite  in  holding  tbat  a  new  promise, 
after  a  volantary  dlBrhnrgL  by  act  ot  tbe  parties. 
Is  Invntld  without  a  new  con  aide  cat  Ion,  even 
when  tbe  debt  or  a  portion  of  It  la  unpaid. 

Where  a  debtor  has  entered  into  a  deed  of 
composition  with  his  creditors  by  which  they 
rri>'n)«  bim  from  hla  debts,  a  promlssury  Dote 
•ubsequeoiiy  given  to  a  creditor  for  the  remaind- 
er ol  tbe  debt  la  a  nudum  pactum.  Hx  parte 
Ilsii.  1  Deacon.  1T1.  Krsklne,  Ch,  J.,  said :  "I 
know  o(  no  case  where  it  bas  been  held,  after  a 
reiesse  by  deed,  by  which  the  debt  Is  ettln- 
XUished,  timt  a  subsequent  parol  promise,  made 
wltboui  consideration,  can  revive  tbe  debt.  I 
think  there  Is  a  marked  distinction  between  a 
rase  vbere  the  remedy  Is  only  gODe  and  Ihe 
debt  temnin*.  and  a  case  like  tbls,  where  the 
4lebt  Itself  Is  absolutely  extinguished." 

Samuel  v.  Falrgrleve,  21  Out.  App.  Rep. 
418.  hfiidi  (hat  a  new  consideration  Is  ^lecpssary 
to  support  a  new  promise  to  pay  a  debt  released 
t>y  a  composition  agreement.  The  case  of  a 
vnlunlary  release  la  dintlDgulsbed  from  a  case 

In  The  foimer  case  tbe  debt  Is  nhsulutely  eitin- 
fEUlflicd  and  there  leuiains  notblDg  but  a  moral 
£3  L.  K.  A. 


obllgatloD  wblch  il  Insufllelen 
consideration,  while  in  the  Inl 
still  exists  though  the  remedy 
In  Raamussen  t,  Sute  Nat 
-101,  Itt  Psc.  128.  It  was  beld  t 
consideration  for  promissory 
the  balance  remaining  on  «lali 
meat  of  a  portion  thereof  pun 
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after  made  to  pay  any  portion  of  the  claim  that 
lias  been  extinguished  An  extlogulshed  claim 
does  not  exist  tor  o-ny  purpose.  It  is  well  set- 
tled that  a  mere  moral  obligation  does  cot  con- 
stitute a  valid  consideration  for  a  promise,  and 
ceptloDB  to  this 
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Montgomery  v.  lampion,  3 
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obligation    t 
it  remains,  and  It  would  constitute  a  legal  con- 
slderDllon  [or  a  promise  to  do  It. 

A  new  promise  to  pay  a  debt  after  a  volun- 
tary discharge  by  the  creditor  for  lees  (ban  the 
nmeiunt  due  is  not  supported  by  a  ctmslderntlOD. 
I'belps  V-  Dennett,  57  Me.  4«1.  The  court  Id 
this  cRse  paid  that  whatever  its  own  view  of  the 
propriety  of  tbe  distlDctlon  between  a  dlschaigi' 
ot  operation  by  law  and  one  by  the  voluntary 
act  of  the  creditor,  the  question  must  be  re 
Enrdcd  as  settled  by  Warren  T,  Whitney.  24 
Me.  5U1,  41  Am.  Dec.  406. 

A  promise  to  pay  a  debt  after  It  has  been  vol- 
untarily released  by  the  creditor  Is  not  suppirted 
by  a  sunirient  legal  con  aiders  t  ion.  Ingersoil  v. 
Msrtln.  5^  Md.  67,  42  Am.  Rep.  322. 
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or'i  awn  beneflC,  there  remaloi  no  moral  obliga- 
tion to  par  the  debt  which  it  mtncleDt  to  iJFord 
a  GODBlderatlon  for  a  new  promlae  upon  which 
■n  action  will  He.  Valentlae  *.  Foster.  1  Met. 
fi20.  The  opinion  in  tbli  esse,  without  eipresa' 
lie  an;  opinion  whether  there  would  t»e  a  luffl- 
clent  con^deratlon  to  aapport  a  nsw  promlM 
atlera  releaae  Klveato  enable  an  Insolvent  debtor 
to  obtaiD  his  dlscbarEe  aodet  a  leneral  asslgii- 
ment.  pointed  out  that  Id  that  case  the  release 
would  be  tar  the  debtor's  beoeflt,  wblle  Id  Che 
present  case  It  waa  far  the  creditor's  benellL 

A  debt  dlecbarged  by  the  voluntarr  act  of  a 
creditor  does  not  leave  a  moral  obligation  which 
la  a  aoffldeaC  coDslderatlon  tor  a  dbw  promlae. 
Flale  V.  Sice.  124  Masa.  2B2. 

Where  ao  original  rlEbt  at  action  li  eitln- 
gutsbed,  not  by  the  act  of  the  law,  bat  b;  Che 
volnDtacy  act  ot  the  parties,  a  new  promlae  doea 
not  revive  the  original  debt,  and  la  without  cod- 
•ideratlon.  Mason  v.  Campbell,  ST  Mlno.  M, 
fl  N.  W.  40G. 

Where  a  debt  bas  been  satlafled  aod  eitln- 
gulBbed  bj  Cbe  TOluntary  act  of  tbe  creditor 
upon  a  part  payment,  a  new  promise  Is  not  sup- 
ported by  a  (ufficleot  codsI deration.  Qraat  t. 
Porter,  03  N.  U.  £29.  Tbe  court  dlstlQgolihea 
between  a  voluotar;  discharge  aiid  a  discharge 
In  bankruptcy. 

Tbeie  la  no  lucb  moral  obligation  remaining 
after  the  discharge  of  a  debtor  b;  an  accord  and 
•atlstactlon  as  will  support  a  subsequent  promise 
to  pay  the  balance  remaining  unpaid.  Stafford 
V.  B«coo,l  Hill,  682.ST  Am. Dee.  8S6.26  Wend. 
S84.  In  the  report  of  this  caae  In  26  Wend.  iSi, 
tbere  Is  an  opiDlon  purjiortlng  to  be  by  tbe 
court,  pet  Nelson,  Cb.  J.,  which  takes  a  directly 
opposite  Tiew  from  that  hers  eipreaaed :  but 
It  appears  that  tbe  publication  ot  that  opinion 
as  the  opinion  o(  the  court  was  a  mistake. 

A  Dew  promise  after  the  discharge  of  the 
debtor  by  Cbe  volnntary  act  of  ths  creditor  la  In. 
valid  and  without  eoaslderatlon.  Zoeblscb  v. 
Von  Mlnden,  4T  Hun.  21S,  Reversed  on  other 
grounds  in  IBO  N.  Y.  406,  24  N.  E.  796. 

A  debt  Is  voluntarily  discharged  by  a  com- 
position among  creditors,  and  It  U  wholly  gone 
and  leaves  no  obligation  to  pay.  eltber  legal  or 
moral,  which  will  aupport  a  new  promise.  Lew- 
la  T.  Simons.  1  Handy   (Ohio)   82. 

A  new  promlae  after  a  voluntary  releaae  by 
tbe  act  of  the  parties  Is  not  founded  on  a  suf- 
ficient consideration.  Shepard  v.  Bhodea,  7  B. 
I.  4T0,  M  Am.  Dec.  6TS. 

Tha  court  refuaes  to  follow  Willing  v.  Peters, 
13  Serg.  S  B.  ITT,  Infra,  and  says  that  that 
case  waa  overmled  In  Snevlly  v.  Bead.  9  Watts, 

A  debt  released  upon  so  accord  and  satisfac- 
tion i>y  a  composition  aaaeoted  to  by  all  Che 
creditors  la  eillngulshed.  and  cannot  form  Che 
consideration  o(  a  new  promise.  Evans  v.  Bell, 
ID  Lea,  COS. 

Of  course,  If  a  debt  Is  once  extinguished  by 
the  voluntary  act  of  the  party.  It  cannot  be  re- 
vived without  a  new  conBlderatlon.  It  Is 
otherwise  where  tbe  remedy  Is  lost,  as  by  tbe 
bar  of  tbe  statute  o(  limitations,  or  a  discharge 
In  bankruptcy,  leaving  the  debt  Itself  unaltectcd. 
A  mcTHl  obllgHtlOD  Is  not  alone  a  sulHcIent  con- 
•Ideratlon  to  sustain  a  promise.     /Md. 

It  will  be  observed  that  the  denial  of  tbe  ap- 
plication ot  tbe  exception  to  this  class  of  cases 
extends  tbe  general  doctrine  that  a  moral  obll- 
gatloQ  will  not  support  a  promise  beyond  the 
point  to  which  the  cases  cited  In  division  1.  car- 
ried It,  and  beyond  the  point  up  to  wblch  It  can 
be  asserted  as  a  unlversHl  rule. 

There  are,  however,  a  few  decisions  Chat  up- 
hold the  vHlldlfy  of  a  new  promise  after  a  vol- 
nntnry  discharge  by  act  of  the  parties. 

In  Ucl'herBon  r.  Kees,  2  I'enr.  A  W.  621, 
Gibson,  Ch.  J.,  eipresaed  the  opinion  that  Cbe 
13  L.  R.  A. 


morality  which  support!  a  promise  atter  a  dlB- 
cbarge  by  operation  of  law  rests  on  grounA 
lens  secure  In  point  o(  reooon  than  when  tbe  dis- 
charge Is  by  voluntary  act  ot  tbe  creditor,  and 
said  a  release  In  consideration  ot  present  em- 
barrassment is  necessarily  on  an  Implied  con- 
dition Id  morals  tbnt  advantage  be  not  taken  ot 
It  after  the  embarrasament  has  ceased. 

In  Willing  V.  Peters,  12  Serg.  k  B.  ITT,  the 
court  repudiated  tbe  dlatlDctlon  between  a  dis- 
charge by  law  and  a  discharge  by  Che  voluntary 
act  of  the  creditor,  holding  that  a  promise  by  a. 
debtor,  after  the  execution  by  tbe  creditor  at 
the  debtor's  request  of  a  voluntary  release.  t» 
pay  the  balance  ot  tbe  debt,  la  founded  on  a  sut- 
licient  consideration,  and  Is  binding. 

Id  Snevlly  v.  Read,  9  Watts,  896,  tbe  court 
held  that  the  arrest  of  a  debtor  upon  a  capla* 
ad  satisfaciendum,  and  a  discharge  from  the  ar- 
rest by  the  consent  of  tbe  creditor,  eitlngalsb 
the  Judgment,  and  It  la  not  a  good  consideration 
for  a  BiibsegueDt  promlae  to  pay.  The  court 
saya  that  tbe  case  of  WllllDg  v.  Peters,  12 
Berg.  &  R.  182,  went  a  great  way.  bat  not  •» 
far  as  the  case  before  It,  since  here  there  was 
a  aatlBfactlon  received  In  the  Imprisonment  of 
the  person  of  the  defendant. 

The  moral  obligation  remaining  after  a  vol- 
nntai7  release,  under  seal,  of  a  debt  is  suIBclent 
Co  support  a  nsw  promise  to  pay  tbe  same. 
Baeder  v.  Barton,  11  W.  N.  C.  1Q5, 

The  court  relies  on  Willing  v.  Petera.  12  Serg. 
&  R.  ITT.  and  dlsCInguIabei  Snevlly  v.  Bead,  fr 
Watta,  B9K,  on  tbe  ground  that  there  there  was 
legal  aatlstactlon  by  the  arreat  of  the  debtor, 
tbe  court  considering  that  after  that  tbe  debt 
was  eitlngulsbed,  both  legally  and  morally. 

Callahan  v.  Ackiey.  9  Phlla.  99,  however,  belA 
that  a  note  given  by  a  debtor  immediately  aftar 
his  release  by  a  deed  of  composition  la  wltbont 
consideration, 

Jamison  v,  Ludlow,  8  La.  Ann.  492.  bold* 
that  a  new  promise  to  pay  the  balance  of  a. 
debt  after  a  voluntary  release  of  a  portion 
thereof  did  not  require  a  new  pecuniary  con- 
sideration, as  there  still  subsists  such  a  naturat 
obligation  on  the  part  ot  tbe  debtor,  thus  re- 
lieved by  the  mercy  ot  the  creditor,  as  woniil 
have  estopped  him  from  recovering  back  if  ho. 
pald.or  form  a  sulBclenC  consideration  for  anew 
promlae.  Tbe  court  expressed  tbe  opinion  Chat 
the  same  role  that  appilesto  a  oewpromlae  after 
a  discharge  In  bankruptcy  appllea  to  a  voluntary 
reieaseglven  upon  apartlal  payment, citing  Will- 
ing V.  Peters,  12  Berg.  &  B.  ITT.  A  forUor*, 
wbcra  a  release  waa  induced  by  mlsrepresenta- 
tloD  or  fraud.  In  this  case  tbe  fraud  and  tb» 
new  promise  were  relied  on  as  separate  grounda. 

Rt  Merrlman,  44  Conn.  B8T,  and  Higggins  v. 
Dale,  28  Minn.  126,  9  N.  W.  583,  hold  that  a. 
new  promise  after  a  discharge  by  a  compoaitloa 
in  baokrnptcy  to  wblch   the  creditor  assented 


Hclent  t 


C  tbes 
I  tbe  ground  Chat  such  t 


i.   tbe  c< 


discharge  of 

port  a  new  promise,  and  discussed  some  of  the 
cases  dlstiuRulsblng  between  a  discharge  by 
operation  ot  law  and  one  by  ths  voluotary  act 
of  tbe  party,  and  intimated,  without  decldtnr 
the  question,  that  the  distinction  was  not  sound. 
Stearns  V.  Tappin,  6  Duer,  294.  did  not  hold 
that  the  moral  obligation  remaining  after  a  vol- 
untary release  of  a  debt  Is  aofflcient  to  support 
a  new  promise  to  pay,  but  conceded  that  point 
for  the  purpose  of  the  argument,  and  beid  that 
the  complaint  should  be  dismissed  In  any  ras& 
because  It  proceeded  on  the  original  debt,  auA 
not  on  tbe  new  promise. 


TaiuBLB  V.  RnDT. 


.  SeiB  promtte  after  maloritg. 


^7  an  IntaDt  after  attaining  majority  nerilB 
new  consideration  Is  an  application  ot  the  t 
«ptlon. 

Id  CockBhott  V.  Betmett,  2  T.  B.  TS3,  1  I 
-vliieil  Bep.  an,  in  dJstlngulatiliig  the  c 


■a)d: 


•■Thla 


t  like 


«  security  gi-na  by  an  inlaat 
Tolerable,  for  that  maj  be  rerlTed  b;  a  promJae 
after  be  comeR  of  age.  In  auch  case  he  Is 
bound  In  equity  acd  in  cooaclence  Co  dlacbarge 
the  debt,  though  the  iaw  would  not  compel 
bim  to  do  30,  but  he  may  waive  the  privilege 
-of  Infaocy.  which  the  law  glTea  bIm  for  tbe  pur- 
pose of  securing  him  agalnaC  tbe  Impoaltlona 
4>(  deal^ntng  persona.  And  If  he  choose  to  waive 
klB  privilege,  the  siibscqucQt  promise  will  oper- 


■ceding 

'tin,  i  East. 


nBlderatloD.' 


1  widow   who  h 


I,  after  botding 


cbil- 


■dren  by  her  former  husband 
ma  In  I  a  In  them  though  tbey  were  malntaliied  by 
ber  betore  bor  aecoDd  marriage,  further  held 
that  If  the  lecond  busbnnd  maintained  such  chil- 
dren. It  la  a  good  conalderatlon  for  a  promise  by 
them  when  tbey  come  of  age  to  repay  the  ex- 
pense of  their  malotenance, — especially  where 
tbe  second  husband  was  a  man  ot  small  sub- 
•taDce,  and  the  children  had  a  competent:  prOTl- 
■lon  to  receive  when  tbey  came  of  age,   wbkb 

and  be  made  no  application  to  chancery  for  an 
allowance  oiit  of  the  fund  as  he  might  have 
-done.  I«rd  Klleaboroagli,  Cb.  J.,  aald  :  "liaylng 
■done  on  act  beneQclal  for  the  defendant  In  bta 
Infancy,  it  is  a  good  conslderatlDo  for  the  de- 
fendant's promise  after  he  came  of  age.  In 
«nch  a  case  tbe  law  will  Imply  a  request,  and  the 
fact  ot  the  promise  has  been  found  by  the  Jury." 

Tbe  principle  on  which  tbs  law  allows  a  par- 
ty who  baa  aculned  the  age  of  twenty-one  to 
Kive  validity  of  contracu  enCcrcd  Into  during 
bin  Infancy  la.  (bat  be  is  luppoaed  to  bave  ac- 
quired tbe  power  of  deciding  for  himself  whetb- 
«r  the  transaction  In  question  Is  one  of  a  merlt- 
orloiin  character,  by  which  In  good  conscience 
he  ought  to  be  bound,  and  there  is  nothing  in 
the  liability  on  an  account  stated  to  csbe  tbat 
out  of  tbe  general  principle  Williams  v.  Moor, 
11  Uees.  &  W.  'iG3.  2  Uowi.  N.  S.  OSS,  12  L.  J. 
Eicb.   N.   S.  25a.   7  Jur.   BIT. 

Tbe  eipendlture  by  a  stranger,  without  obli- 
gation, ot  hie  own  funds  tor  Ibe  benefit  of  an 
infant  bereaved  of  parentg  In  maintaining  and 
educating  her.  Is  a  sufllclent  consideration  to 
-romlae.    made    after    she 


of  sjje,  t 


repiiy  II 


ture  and  ot  her  Infaccy.  she  became  ei 

«  great  estate  out  of  which  no  allowance 

her  maintenance  or  education  was  applied  ft 

made :  and  If  such  eipendllure  waa  made  at 

request  ot  her  brollier-ln-lnw.  and  In  consenu 

thereof  be  became  liable  tor  tbi 

latence  of  such  liability  on  bis  part  wou) 


tbe  e: 


promise  made  by  ber  after  she  became  ot  aiie 
Indemnify  bIm  against  any  Iohb  be  might  the 
by  sustain.  Baker  t.  Gregory.  S8  Ala.  E44. 
Am.  nee.  IlGll. 

These  cases  have  tieen  cited  for  the  purp 
«f  showing  that  the  promises  of  this  claas  r 
tipon  a  moral  obligation  in  the  broad  sense 
that  term,  and  It  Is  not  Intended  Co  discuss  ' 
general   question   aa   to   tbe   validity   of   th 


Many  of  lheB«  caaea  do  not  eipressly  base 

the    decision    npholdlng    the    promise    on    the  : 

(round  ot  a  moral  obligation  coming  within  the  | 

exception  to  the  general  doctrine,  but  It  Is  ob- 

.  A3L.K.  A. 


that    the    decision    i 


S.  A'cic  promitt  by  poflv  to  negotiable  paper. 

Another  well-eaCabllsbed  rnle  that  must  bs 
regarded  oa  an  application  of  tbe  exception  to 
Ihe  general  doctrine  la  that  which  upholds  Che 
validity  of  a  new  promise  by  a  party  to  negotia- 
ble paper  after  knowledge  of  lacbes  discharging 
him  from  liability.  Tbe  rnle  Is  not  often  ex- 
pressly placed  upon  tbe  ground  of  a  moral  obii- 
gatlon,  but.  treating  Che  phrase  "moral  obliga- 
tion" In  tbe  broad  sense  already  referred  Co. 
this  class  of  cases  would  come  within  tbe  gener- 
al doctrine  were  it  not  for  Che  exception. 

In  tbe  following  case.  It  will  be  obBerved  that 
the  rnle  1*  eipressly  put  on  this  ground. 

A  new  promise  by  an  aeslgnor  of  a  note,  who 
has  been  discharged  from  liability,  by  failure 
to  sue  the  maker.  Co  pay  Cba  same,  being  founded 
on  a  mora]  obllgntlon  arising  from  his  assign- 
ment of  the  botes  for  a  valuable  conslderatloi. 
Is  legally  obligatory  upon  him.  Mardls  v.  Ty- 
ler, 10  B.  Hon.  3S2. 

6.  Nme  pramUe  attar  fuigment. 

Promises  of  this  claas  have  been  held  to  come 
wlCbln  tbe  exception. 

In  Turlington  v.  Slaughter.  64  Ala.  IBB,  an- 
pro,  tbe  conrt  held  that  an  eipteas  promise  by 
a  Judgment  creditor  to  repay  to  tbe  Judgment 
debtor  the  eiceas.  If  It  should  appear  that  tha 
Judgment  was  for  Coo  much,  was  supported  by 
B  soltlclcnt  consideration,  npon  tbe  ground  that 
the  Judgment  creditor  was  under  a  morel  obliga- 
tion, either  to  abate  the  amount  of  the  decree, 
or.  If  under  mistake  It  waa  paid  to  him.  to  re- 
fund the  excessive  payment:  nnd  that  such 
moral  obligation  originated  from  a  positive  legal 
duty  which  he  could  have  enforced  before  tbe 
decree  was  entered,  and  therefore  the  case  came 
within  tbe  exception  to  Che  general  doctrine. 

Vbei-e  plaintiff  In  foreclosure  has  tailed  to 
credic  the  defendanc  wich  certain  payment  a, 
nnd  baa  taken  3  decree  for  the  entire  amount,  a 
'omise  by  bim  to  refund  the  eiceaa 
wit  hone  any  new  consideration. 
Lkiyle  V.  Relliy,  18  Iowa,  108,  8S  Am.  Dec.  S8'^. 

A  promise  by  a  JudgmenC  creditor  after  re- 
covery of  tbe  Judgment  to  allow  the  Judgment 
debtor  tbe  amount  of  certain  payments  which 
he  bad  made,  but  whicb  were  not  allowed  for  In 
caking  the  Judgment,  is  supported  by  a  sufficient 
con  side  rati  on.  Cameron  v.  Fowler.  5  Hill.  300. 
In  this  case  the  court  said  that  there  existed 
a  clear  legal,  as  well  as  equitable,  obligation  to 
apply  Che  payments  In  eitingu  lab  meat  of  Che 
debt  against  tbe  defendant  before  It  paased  Into 
Judgment:  and.  Chough  atCerwards  the  obliga- 
tion liecnme  Incapable  of  being  enforced  still 
it  constituted  a  good  consideration  for  tbe  sab- 

Where  one  pays  a  debt  and  takes  a  receipt 
tbcrefor,  but  subsequently,  through  his  omission 
to  produce  tbe  receipt  In  his  defense,  a  Judgment 
is  taker  against  bim  for  the  same  debt,  which 
he  again  pays,  tbere  Is  such  a  moral  obligation 
on  the  part  ot  the  creditor  to  refund  the  mcmey 
as  will  bo  a  good  consideration  to  support  an 
assumpsit  or  express  promise  to  pay  It,  Rent- 
ley  V,  Morse,  14  Johns.  408.  The  court  said  that 
the  moral  olillgatlon  waa  as  strong  as  in  tbe 
case  of  a  debt  barred  by  statute,  or  some  posi- 
tive rule  of  law. 

Thr  moral  obligation  of  a  county  treasurer, 
fifler  his  account  has  been  settled  and  after  the 
Epctlement  has  been  conflrmed  by  a  Judgment 
binding  on  all  parties,  to  pay  a  specifled   sum 


EcMLCKT  Ci)CBT  or  Api-t 


7.  AeiB  pranlte  after  ditcoterture. 

(a)  Generally. 

The  doctrine  o(  the  principal  nae  that  the 
eonlrnct  ot  a  married  woman,  not  with  refer- 
cnre  to  her  leparace  CBtate  end  where  not  espe- 
cially allowed  by  atatute.  1»  void  and  will  not 
vipi>ort  a  Dew  promise  after  the  removal  ot  her 
dluhllltj  to  contract,  has  the  lupport  of  the 
greater  Dumber  of  declalOQi.  though  It  haa  been 
attacked  and  repadlated  bj  a  number  of  courta 
of  high  atandlnR.  The  contrary  doctrine  waa 
■aaerted  by  an  earl;  Kngllah  eaae,  Le«  v.  Hng- 
ferldge  (1813)  5  Taunt.  S6,  which  haa  been  fre- 
quent It  cited  and  dlacuaaed  In  the  later  caaea. 
both  by  tboae  for,  and  tbose  asalnat.  tbe  doc- 
trine It  aaaerla.  In  that  caae  It  was  held  that 
the  moral  obligation  of  a  widow  to  repay  money 
advanced  at  her  request  to  her  aon-ln-law  on 
security  of  her  bond  was  a  au  IB  dent  considera- 
tion tor  her  promise,  after  her  busbaod'a  da- 
cease,  to  pay  the  same.  The  caae,  boweTer,  is 
Bomewhat  weakened  as  an  authority  by  the 
fact  tbat  each  of  Ibe  four  Judgea  who  eipresoed 
hia  oplDloQ  BUted  broadly  and  nnqoaliaedly  the 
doctrine,  which,  aa  has  been  seeD,  cannot  be 
Buatalned  to  Its  full-extent,  that  a  mete  moral 
obligation  la  aufflclenl  to  support  a  aubaequent 
promise,  and  Beemed  to  base  the  declalon  on 
that  ground.  It  ia  significant  In  this  connection 
tbat  no  reference  was  made  to  tbe  note  to  Wen- 
nail  T.  Adney  before  referred  to.  The  neit 
ISngllsh  caae  In  which  the  gueatlon  aroae  was 
Mttlefleld  V.  Sbes,  Z  Barn,  k  Aid.  811.  Tbe  dec 
Israllun  In  that  case  stated  tbat  the  plain- 
tIK's  testator  bad,  at  the  request  of  the  defend- 
ant, a  maccled  woman,  supplied  her  wllb  gooda. 
and  tbat  In  conalderatlon  of  tbe  premlaea,  and 
of  the  price  ot  the  goods  being  due  and  unpaid. 
she  promised  to  pay  therefor  after  her  huaband' 
death.  The  roori  held  tbat  the  declaratloi 
waa  not  supported  by  the  proof,  and  that  i 
nonsuit  was  properly  granted  becanaa  the  dec- 
laration in  siibatauce  alleged  tbat  tbe  am* 
waa  due  from  her.  and  tbe  ptalntllf  failed  In 
proof  of  that  allegation,  since  It  appe«—  "--" 
the  gooda  were  supplied  to  ber  while  I 
band  was  living,  ao  tbat  the  price  constituted 
a  debt  from  blm.  Tbe  court  said  that  In  Lee 
*.    Muggeildge    all    the    ■ 


t  forth  I 


t  the  n 
from  the  defendant,  were 

This  decision  aeema  on  Its  fac«  clearly  dlatlQ. 
gulshable  from  Lee  T.  Hoggerldge,  D  Taunt.  30, 
supra,  upon  the  ground  pointed  cut  In  GouJ"-- 
T.  DaTldaon,  26  N.  Y.  807.  infra,  that  the  prJcs 
of  the  goods,  although  they  were  famished  " 
the  wife,  originally  constituted  a  debt  from  tbe 
husband.  Tenterden,  Ch.  J.,  howeTsr.  remarked 
tn  this  caae :  "The  doctrine  that  a  moral  obli- 
gation Is  suDclent  consideration  for  a,  subse- 
quent promise  Is  one  wblcb  should  be  received 
with  some  limitation;  and  that  remark  was  r 
garded  by  tbe  court  In  Eastwood  ».  Keuji 
(1S401  11  Ad.  *  Bl.  438,  S  Perry  *  D.  278, 
Jur.  1081.  tnfra,  aa  amounting  to  a  diSBent  fro 
Lee  V.  Uuggeridge. 

A  record  which  merely  states  that  goods  were 
supplied   to   a   married   woman,   who 

basband's  death  prorolBcd  ■ '- 

dent.  Tbe  debt  waa  ne? 
and  If  there  was  a  moral  obligation  it  should 
haTP  been  ahown.  Meyer  r.  Eaworth,  B  Ad.  & 
El.  487. 

It  will  be  observed  that  the  foregoing  opinion 
ot  Lord  licnman,  Ch.  J.,  does  not  eipreaaly  re- 
pudiate the  doctrine  that  a  mere  moral  obllga- 
tlnn  la  a  good  considerBtloo  for  a  promise. 
53  L.  R.  A. 


1  pay.  Is  not   suIB. 


Eaatwood 
ment  by  a 

guardian   ' 


Kenyon  It  was  held  tbat  aa 
abnnd  with  hia  wife's  former 
a  note  given   by  the   latter. 
■oceedB  of  which  had  been  expended  In  ID- 
proTlng  the  real  estate  of  his  ward  before  ber 
'  „..  without  conalderatlon.  notwitb- 

staudlng  tbat  tbe  wits,  after  attaining  her  ma- 
jority and  while  aole,  anented  to  the  Improve- 
d  promised  to  pay  tbe  note,  and  tb» 
In  the  right  ot  bis  wife,  bad  received 
nefit.  and  la  eonalderation  ot  tbe  prem- 
ises bnd  promised  to  pay  the  note. 

This  caae  haa  Iteen  regarded  as  overruling 
f  T.  Uuggeridge,  and  aa  eatablishing  In  Eng- 
9d  tbe  doctrine  adopted  by  the  principal  case. 
The  opinion  refers  to  tbe  note  tn  3  Bos.  ft  F- 
spproves  of  the  rule  there  laid  down* 
express  promise  can  only  revive  ft 
precedent  good  consideration  which  might  ha*» 
'  «n  enforced  at  law  through  the  medium  of 
L  Implied  promise,  bad  It  not  been  soapended 
'  some  poaltlve  rule  of  law :  but  can  give  no- 
If-lnai  cauae  of  action  It  the  obligation  oo 
which  It  Is  founded  never  coold  have  been  en- 
t  barred  by  any  legal 
maxim  or  atiitutory  provision."  The  court  ssya 
tbst  Lee  v.  Moggerldge  la  decidedly  at  varlanca 
Ith  the  doctrine  of  the  note.  If  tbe  reterenc* 
ere  Is  to  tbe  sssertion  In  that  ease  ot  tbe  broad 
Dctrlne  that  a  moral  obligation  la  a  good  con- 
Ideratlun  for  a  promise,  the  statement  la  un- 
doubtedly true:  but  It  la  not  no  dear  that  th» 
'  decision  in  that  case  Is  at  variance  with 
the  note,  fndeedl.  It  la  dllBcult  to  perceive  why 
the  conalderatlon  apon  which  a  married  woman* 
contract  rests  does  not  come  within  the  dellni- 
tlon  here  given  of  a  conalderatlon  that  may  t>a 
revived.  Ia  <iubseqDent  cases  tbe  validity  of 
the  new  promise  has  been  denied  upon  the 
ground  that  the  original  promise  was  not  merely 
voidable,  as  In  tbe  case  of  an  Infant'a  contrait, 
bat  nbsolotely  void :  but  there  does  not  seem 
to  Iw  any  suggestion  of  such  a  distinction  Id 
this  statement  ot  the  rule.  Tbe  doctrine  of  Lm 
V.  Muggcrldge  Is  adopted,  after  a  full  discussion 
by  Goulding  v.  Davidson.  Z6  N.  T.  804,  in  which 
tbe  New  York  court  of  appeala  held  tbat  wber* 
a  married  woman  carrying  on  trade  as  aa  an- 
married  woman  In  ber  own  name  bought  good* 
tor  her  business  on  her  own  credit  and  reepon- 
Hlhlllty  and  gave  her  notea  foe  part  of  the  price, 
ber  subacqnent  promise  after  ber  husband'* 
death  to  pay  the  notea  and  the  realdae  of  tb» 
price  ot  tbe  gooda  bad  a  sufflclent  support  In 
tbe  moral  obligation  founded  upon  tbe  ante- 
cedent valuable  consideration  crsated  tor  bar 
own  personal  beneOL 

LlttleQeld  T.  Shee,  9  Bam.  h  Ad.  811,  as  al- 
ready shown,  was  dlatlngulahed  upon  tbe  ground 
tbat  tbe  price  of  goods,  although  they  wer* 
fiimlBhed  to  her,  originally  conalltuted  a  debt 
frooi  tbe  bnaband.  Emott,  J.,  alluding  to  the 
distinction  taken  In  some  casea  between  obllga- 
tlona  which  are  void  and  such  as  are  only 
voidable,  saya  that  It  the  contract  Is  wholly 
void  It  alone  wjll  not  sustain  a  subsequent  prom- 
ise to  fulfil  It:  bat  where  there  Is.  beyond  or  be- 
fore the  void  secarify  or  agreement,  a  moral  ob- 
ligation or  duty,  arising  from  benefits  receive* 
or  otherwise,  which  would  raise  an  Implied 
promise,  except  for  the  disability  to  make  a 
promlae,  which  tbe  law  Imposes,  a  promise  made- 
after  the  dlsHblUty  is  removed  can  rest  upon 
this  beuetlt  and  duty  as  a  sufficient  considera- 
tion. He  saya  that  tbe  statement  In  tbe  note 
In  Wennall  v.  Adney.  3  Boa.  k  P.  247,  tbat.  "If 
a  contract  twtween  two  persons  be  void  and  not 
merely  voidable,  no  aubaequent  ei press  promlaa- 
will  operate  to  charge  the  parly  promising,  eveit 
though  he  baa  received  a  benefit  from  tbe  coo- 
ti-art."  Is  strictly  tme  as  to  a  promise  founde* 
upon  the  contract  alone :  but  the  case  ot  Iisir1~ 


IMl. 


Trihulk  t.  Rcdt, 
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oni  loam  wblcb  the  borrower  irLtl  be  h«lil  to 
(Wf  upon  «  aubsequent  promlM  sbowa  that  wbcn. 
IwblDd  Ibe  TOld  contract,  there  Ib  k  ■nffldent 
conildeTmiloD,  It  will  sastaln  a  Bubteijueat  pram- 
Im,  Agalo,  be  naja ;  "Bo,  when  the  promlHor 
waa,  at  tbe  time  of  the  receipt  ol  the  beoellt. 
under  a  mere  dlaabllll;  to  contract  to  make  Lt 
xood.  arlalng  from  a  rule  or  mailm  of  law,  and 
■Itbousb  ntch  &  contract  could  neither  be  ei- 
preaa  Dor  implied  at  the  time,  ret  a  subaequent 
promlae,  after  tbe  dlaahlUt;  la  removed,  will 
rest  upon  tbe  original  benefit,  paning  over  an; 
InvaJld  contract  or  proDilee  at  the  time."  In 
two,  at  leaat,  of  tbe  three  opinions  written  In 
tbiB  case  the  new  promise  la  regarded  aa  coming 
wltbln  iba  rale  aa  ataied  In  tbe  noie  to  3  Boa. 

*  P.  24a. 

Nelinn,  Ch.  }.,  In  Wllaon  v.  Burr.  25  Wend. 
28a,  after  holding  tbat  a  femme  oovert  who 

lo  him  for  hia  feea,  aald  tobiter)  that  If  a  pn 
iae  Bubaegaent  to  divorce  could  be  stiown  tbe 
defendant  would  be  liable :  that  In  tbat  caee  the 
prevlana  aerrlcea  for  ber  beneBt  and  at  her  re- 
queit  would  conatltute  a  moral  obllgatloD  auffl- 
dent  to  uphold  tbe  promlat  made  after  tbe  re- 
moval of  the  disability. 

The  Pennajlvanta  couria,  alao,  have,  In  a 
number  ol  caaea,  adopted  tbe  doclrloe  of  Lee  v. 
Mu^erldgc  and  Gouldlng  v.  Davidson. 

Where  a  married  woman  with  a  conalderable 
sfpniate  Income  of  her  own  Inducea  another  to 

tbat  she  would  par  tberetor.  her  subaeqaeot 
promise,  after  the  dissolution  of  the  marriage, 
to  pa;  for  (he  same,  la  supported  by  a  conald- 
ernilon.     Hemphill  v,  McjCllmans,  24   Pa.  aU7, 

While  It  appears  In  tble  caae  tbat  the  defend- 
ant had  a  separate  estate  at  the  time  of  he; 
marriage.  It  doaa  not  appear  tbat  the  debt  be- 
fore the  new  promise  was  enforceable  against 
•ucb  separate  property  Id  equity,  and  the  court 
■aj-a  ibal  the  plalntlfT  Is  bound  to  none,  that  her 
original  contract  waa  good  for  nothing,  and  that 
be   trusted  to  ber   own  Justice. 

Tbe  Indebtedness  of  a  married  woman  Is  a 
auBlclent  conslderutlon  to  support  a  promise  by 
a  third  peraon  to  pay  It.  Leonard  v.  DuSo,  S4 
Fa.  218. 

The  declalon  on  thia  point  was  treated  aa  a 
corollary  of  tbe  proposition  thut  tbe  moral  ob- 
ligation Is  sufliclont  to  support  a  promise  by  a 
married  woman  herself  after  discoverture. 

The  moral  obligation  of  a  woman  to  pay  notes 
given  by  a  Qrm  of  wblcb  sbe  la  a  member  while 
covert  la  a  snfliclent  consideration  as  to  her  for 
renewal  notes  given  by  tbe  firm  after  her  dis- 
coverture. Brooks  V.  U  ere  bants'  Nat.  Bank, 
12S  Pa.  3(14,  IT  Ml.  41S. 

A  promise  by  a  married  woman  during  cover- 
ture to  secure  the  payment  of  loana  made  to 
her  husband  Imposes  a  moral  obligation  upon 
her  which  Is  9  aufllclent  consideration  for  a 
■ubsequent  promise  made  after  discoverture. 
Ilolden  v.  Banes  riSRl)  140  Pa,  63,  21  Atl.  231). 

The  court.  In  Brown  v.  Bennett,  TB  Pa.  420. 
beld  that  a  promlae  by  a  woman  after  discover- 
ture to  ratl^  a  contract  for  the  sale  of  her  real 
estate,  made  during  coverture,  was  valid.  The 
court,  however,  said  that  a  naked  ratification  by 
■  married  woman  after  discoverture  woald  not 
avail,  but  that  In  the  case  at  bar  she  received 
one  of  the  Instalments  due  upon  tbe  contract 
after  tbe  death  of  her  husband,  and  that  tbat 
was  suWcleDt  to  support  the  promise,  admitting 
a  eonstderallon  to  be  necessary. 

In  Trout  T.  McDonald,  88  Pa.  144,  tbe  conct 
held -that  a  widow  bad,  by  receiving  royalties, 
ratlBed  the  grant  of  a  rlsht  lo  mine  coal  on 
ber  properly  made  by  her  husband  during  his 
lltetlne. 

If  Ibe  original  debt  for  which  a  married 
woman  gave  a  Joint  Judgment  note  with  ber 
53  L.  R.  A. 


I.  though  unrecoverable  by 
tcuson  Ol  ncr  coveriure.  Ibe  moral  obligation 
to  pay  1e  a  aufflcleni  conslderalloa  lo  support  a 
catlflcntlon  or  recreation  ot  It  after  coverture 
ceased.  If  the  original  debt  was  that  of  her 
husband,  which  she  durlug  coverture  bad  con- 
tracted to  pay  out  of  her  separate  estate,  this 
fact  creates  a  moral  obligation  whlcb  Is  a  sutB- 

revlve  the  Judinnent  entered  upon  tbe  note. 
Gelselbrecht  v.  Uelselbrecht.  8  Pa.  Super.  Ct. 
183. 

The  moral  obligation  resting  upon  a  married 
woman  to  pay  a  Judgment  note  which  was  orig- 
inally void  because  of  her  coverture  Is  sulSrIent 
to  auppori  a  revival  of  the  Judgment  by  agree- 
ment after  the  removal  of  her  liabilities  by  tha 
married  womao'a  act.  Lyons  v.  Bums,  8  Pa. 
:  Co.  Ct.  339. 

The  moral  obligation  of  a  married  wom&n  to 
pay  a  note  made  by  berselt  and  husband,  though 
.  oa  Ita  face  the  debt  at  tbe  latter,  la  sutBclent  Co 
support  a  new  promise  to  do  so  after  tbe  death 
of  her  huiband.  l:e  Boot,  II  Lane.  L.  Rev. 
S23. 

Lafltte  T.  Selogny.  38  La.  Ann.  OSO.  and 
RrownsoD  v.  Weeks.  47  La.  Ann.  104:2,  IT  So. 
489.  held  that  a  wife  may  after  tbe  death  of  ber 
buxband  ratify  nn  act  during  hIa  lifetime  by 
whlcti  abe  bound  beraelf  and  ber  property  for 
his  debt.  I'hese  decisions  are  upon  tbe  ground 
tbat  tbe  nullity  of  the  contract  was  not  such 
as  to  make  It  absolutely  n on cil stent,  but  It  aim- 
ply  remained  during  the  marriage  without  effect. 

The  Ulsslsslppl  bigb  court  of  errors  and  ap- 
peals In  l-'ranklln  v.  Beatty,  27  Miss.  34T,  said  : 
of  a  fcmme  corert  Is  void  by  th» 


But 


void  t< 


.      .  It  Is  neither  mnlum  prokibitum 

not  iiiuluni  In  ee.  It  may  he  founded  on  B  gootl 
and  valid  consideration  entitling  It.  In  all  but 
Its   form,   to   tbe   favorable    conaldcrntlon   of  a 

II  cannot  be  enforced,  hut  the  good  and  valuable 
consideration  for  whlcb  It  waa  given  creates  a 
moral  obligation  which  will  anpport  a  new 
promise  founded  on  It,  made  by  her  after  abe 
becomes  n  fcnine  sale."  Dnder  the  Influence  ot 
the  principle  so  stated  the  court  upheld  a  mort- 
gage executed  by  the  husband  and  wife  on  ber 
separate  property  to  secure  notes  previously 
given  by  her.  The  decision.  It  will  be  observed. 
Is  not  upon  the  ground  Chat  the  notes  were  or- 
iginally chargeable  In  equity  against  ber  aepa- 
rate  property,  stnce  tbe  Joint  deed  of  herself  anA 
her  husband  ander  the  statute  waa  necessary 
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for  support  of   Its  proposition 
nuggerldge,  5  Taunt.  3U. 

This  decision  however,  aa  pointed  out  by  the 
court  In  Hendricks  v.  Itoblnson,  SB  Miss.  SB4, 
31  Am.  Kep.  38^,  was  virtually  overruled  In 
Porterfleld  v.  Butler.  47  Miss.  185,  12  Am.  Bcp. 
329,  In  which  the  supreme  court  of  the  same 
state  reviewed  at  length  tbe  question  wbether  a 
promlae  by  a  married  woman  could  be  revived 
by  ber  subsequent  promise  after  discoveriure 
wltbouC  any  new  conal deration,  and  flnally  de- 
cided the  question  In  tbe  negative.  Tbe  ques- 
tion Is  discussed  from  the  point  of  view  of  the 
moral  obligation  Involved,  and  tbe  court  re- 
fnsis  to  follow  Lee  v.  Muggerldge,  saying  tbat 
tbat  case  had  been  practically  overruled  by  sub- 
sequent cases.  It  la  somewbat  surprising  that 
tbe  opinion  makes  no  reference  whatever  to- 
Kranklln  v.  Beatty,  although  tbe  decision  an- 
nounced la  directly  opposed  to  the  decision  In 
tbat  case.  The  position  of  the  court  seems  ta- 
lon :  "The  contract  sought  to  be  revived  and 
enforced  la  void  ob  Intllo.  void  at  the  commori 
law.  and  void  aa  unaulhorlaed  by  atatute,  nor 
la  there  reating  upon  the  defendant  any  moral 
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■ot  coDKlentloQI  obligation  to  pcrfonn  the  orl;- 
Inal  nDdertKklni.  A  feme  covert  can  acquire 
■piosfeTtj  ondsr  oar  lawi  on]j  for  cash.  >n<)  tbe 
purcbaae  (tf  s  iteambaat  on  cr«dlt  [the  original 
obligation  wa*  locurred  for  lucb  purchaie]  Ih 
■0  entirely  eontrar;  ta  tbe  spirit  of  recent  leg- 
Itlallon  tor  tbe  protection  of  married  women. 
and  ao  clearl;  nnautborlted  bf  the  enabling  acu 
ot  the  lut  few  jeara,  that  each  a  trauaactlon 
falls  to  connDeDd  lleelt  to  tbe  (an>r  of  tbe 
cnurtB,  or  to  Impose  a  claim  upon  the  eoniclence 
■of  tbe  party." 

The  following  caaea  aupporC  tbe  doetrlae  of 
tbe  priocipai  caae. 

An  adrance  of  money  to  tbe  Son  of  a  married 
woman  npon  her  promise  to  repay  tbe  same  does 
not  create  aucb  n  moral  obligation  npon  ber  ai 
Is  Bufllclent  to  support  ber  aubsequent  promise 
when  Bole  to  repay  tbe  same,  Watson  t.  Duo- 
lap.  2  Crancb,  C.  C.  14,  b'ed.  Cat.  No.  17,282. 

In  Loyd  T.  Lee,  1  Strange,  B4,  a  married 
"WO man  had  given  a  promlaaory  note  and  after 
ber  husband's  death.  In  consideration  at  for- 
bearance, promised  to  pay  It,  and,  falling  to  do 
•o,  an  action  waa  brought  agaltiBt  her :  but  It 
was  held  at  iUti  pr<u«  that  the  nace  originally 
was  not  merely  voidable  but  abaolately  void, 
and  that  forbearance,  where  originally  there  la 
no  cause  of  action,  la  no  coualderatlon  to  ralee 
an  assumpsit.  The  judge  said  it  might  have 
been  otbeiwlae  iC  tbe  contract  waa  but  voidable. 

A  contract  made  by  a  married  woman  which 
at  the  time  It  was  made  waa  void.  Imposing  no 
personal  llnbllltj  eltber  at  law  or  in  equity, 
will  not  anpport  a  subsequent  promise  after  ber 
-disability  to  contract  bas  been  removed  by  stat- 
ilte  or  discoTerture.  Tbompwin  T.  iludglQS 
<169l})   110  Ala.  93,  S2  So.  032. 

No  mere  moral  duty  disconnected  from  ail 
legal  or  equitable  charge  upon  tbe  person  or  es- 
tate of  a  married  womon  wlii  support  ber  sub- 
made   after   ber   disabllltiP    to 


IM. 


1  wife  before  her  divorce 
to  pay  ber  attorneys  for  procuring  a  divorce 
is  void,  and  the  services  rendered  In  pursuance 
-of  tbe  contract  and  a  new  promise  alter  the  di- 
vorce to  pay  tbe  same  cannot  make  It  valid. 
Putnam  v.  Tennyson,  50  Ind.  4S6. 

The  motrnct  of  B  married  woman  to  repay 
money  loaned  to  her  Is  not  voidable  merely, 
but  absolutely  void,  and  Incapable,  without  some 
Dew  SDd  valuable  consideration,  of  having  vital- 
ity or  binding  force  given  to  It  by  promises  to 
pay  made  by  her  after  the  death  of  her  husband. 
Maber  v.  Martin,  43  Ind.  314. 

Thomas  v.  Passage.  54  Ind.  106.  after  holding 
tbat  a  promise  by  a  married  woman  to  pay  for 
medical  treatment  out  of  ber  separate  estate 
was  void  and  constituted  no  charge  upon  ber 
separate  estate,  further  held  tbat  a  new  prom- 
ise by  ber  after  her  bueband's  death  to  pay  for 


ration 


moral  obligation  in 
been  very  strong. — since  tbe  plaintiff  refused  to 
render  bla  services  upon  the  credit  of  tbe  hus- 
band, as  be  was  insolvent,  and  consented  to  ren- 
der them  only  after  the  egreemeut  of  the  wife 
10  pay  for  tbe  same  out  of  ber  separate  eatato. 
Tbe  court  said  that  If  there  ever  wus  a  cause 
In  which  the  court  would  be  Juatlbed  In  making 
a  little  law  In  order  to  uphold  aad  enforce  an 
Invalid  and  void  contract,  la  the  Interest  of 
good   conscience  and   fair   deallnK.   the  case  at 

An  agreement  by  a  married  woman  to  convey 
land  Is  void,  and  cannot  be  ratified  by  ber  after 
her  husband's  death.  Nothing  short  of  a  new 
valid  and  binding  contract  upon  a  new  i]nDsld- 
erallon  can  operate  as  a  contract  to  deprive  her 
ot  tbe  Interest  In  tbe  land.  I.ong  v.  Brown. 
66  Ind.  160. 

An  executory  coni 
M  L.  R.  A. 


to  pay  for  services,  wblcb  wu  void  when  mad*. 

cannot  be  ratified  by  ber  after  dlscovertare,  and 
sbe  cannot  rmder  berself  liable  for  sDch  servlc* 
by  a  new  promise  made  after  she  became  a 
feme  sole  witboot  a  new  consideration.  Davis 
T.  Schmidt   llnd.  App.)   31  N.  C.  840.     In  this 

In  Austin  v.  Davis,  128  Ind.  4T2,  12  L.  B.  A. 
120,  26  N.  E.  gSO,  It  was  held  that  a  contract 
by  a  married  noman  to  leave  to  an  adopted 
child  ail  ber  property  at  death,  which  la  void 
because  of  her  coverture,  cannot  b«  ratified 
after  she  liecomea  sole. 

A  void  promise  by  a  married  woman  to  par 
ber  husband's  debts  cannot  be  ratified  by  her 
after  his  deatb.  Keadle  v.  Hlddens,  S  Ind.  App. 
8.  31  N.  E.  eSD. 

A  pledge  of  stock  by  a  married  woman,  •■ 
security  (or  ber  busband.  cannot  be  ratlfled  by 
her  aftnr  ber  husband's  deatb.  Union  Nat. 
Dank  V.  Uartweil,  B4  Ala.  STB,  4  So.  IDS. 

Tbe  moral  obligation  imposed  by  the  contract 
ot  a  married  woman  to  pay  her  attorneys  tor 
procuring  a  divorce  is  not  a  aufflclent  considera- 
tion for  a  new  promise  after  discorerture.  Mu- 
slch  V.  Dodson,  76  Mo.  6S4.  43  Am.  Rep.  780. 

A  promise  by  a  married  woman  without  a 
separate  eatate  Imposes  no  legal  or  equitable 
liability  upon  her,  and  is  not  sufficient  to  sup- 
port a  new  promise  after  the  death  of  ber  bos- 
band.  Condon  r.  Barr,  49  N.  J.  L.  53,  6  Atl. 
614. 

This  case  recognizes  the  distinction  between  a 
contract  enforceable  In  equity  and  one  not  so 
eutorceable,  and   Implies  tbat  tlie  former  will 
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the  consideration  of 
for  the  tteneflt  of  her  sole  and 
separate  eatate.  Is  a  nudum  pactum.  Wlicoi  T. 
Arnold,  IIU  N.  C.  T08.  21  B.  E.  434. 

A  promise  by  a  woman  after  her  huaband'a 

ture.  but  tor  which  ahe  Is  bound  uellher  In  law 
nor  In  equity,  are  not  supported  by  any  sufficient 
conalderatlon.  Kelton  v.  Held.  52  N.  C.  <T 
Jones,  I..)  289. 

A  conlract  by  a  married  woman  during  cov. 
erture  Is   Insubiclent  to   support  a  subsequent 

of  such  a  character  as  to  have  subjected  her 

separate  eatate  to  an  equitable  charge  during 
coverture,  l^ng  v.  Rankin,  108  N.  C.  333,  13 
S.  E.  SST. 

In  I'arker  v.  Cowan.  1  Helsk.  DIB.  tbe  court 
held  that  a  promise  by  a  woman,  after  dlscov- 
ert'ire,  to  pay  a  note  given  while  covert,  but  In 
consideration  of  a  debt  due  from  ber  before 
marriage,  was  valid.  The  court,  however,  said 
that  If  sbe  had  been  under  no  previous  llnbll- 
ily  to  pay  tbe  debt  for  which  the  note  was 
given,  ber  simple  promise  to  pay  would  hnve 
created  uo  liability  as  it  would  have  been  a 
promlae  to  pay  a  contract  void  all  initio,  and 


e  by  a 


while  11 


1  married  t 


apart  from  ber  husband  to  pay  tor  ; 
chased  by  her  ou  her  own  credit  snd  used  by 
ber  In  her  own  support  being  wboUy  void  In 
law  and  not  enforceable  In  sny  way,  a  subse- 
quent promise  to  pay  after  her  dlacoverture  Is 
without  condderatlon.  Ilayward  v.  Barker.  52 
Vt.  429,  :<U  Am.  Rep.  7112.  Tbe  court  sayg  that 
the  moral  obligation  spoken  of  in  cases  as  be- 
ing a  sufficient  consldeintlon  to  maintain  nn 
eipress  promise  Is  always  with  reference  to.  and 

to  which  the  parties  at  the  time  have  already 
made,  or  were  capable  of  making,  a  contract 
thni  would  not  be  void,  filass  v.  Beach,  S  Vt. 
172,  (urirn.  I  b.  o.  Is  distinguished  upon  the 
pround  ihnt  there  there  nas  a  legal  ccnaldcra- 
tloa  fui'  ibe  promise,  wbUh  was  contUiui..,  .nd 
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operative  >l  tbe  time  tbe  promtK  wai  made. 


.  BUDI. 


86B 


■eof  a 


nald- 


it[on,  Bootbe  F,  B^ltipatrK*.  86  Vt.681.  Ultra. 
b.  10   ic),  la  dlBCIncJlahed  upon  tbe  gronad 

It  In  tbHt  caae  there  waa  a  aubject- matter  and 
.  rtlea  for  l.be  makluK  ot  a  valid  c^gn- 
tract  at  ihe  time  tbe  cinaJ deration  waa  acciulng, 
uidtbat  IbeeiprewprumlBe  Inthat  caaewaabeld 
to  be  equivalent  to  a  pieTioua  reQueat.  and  Chat 
waa  the  only  point  mBterlallj  to  be  held  In  order 
to  maintain  tbe  tranaacilon  aa  a  contract  to 
promiHe  upoD  a  legal  conalderatlon.  Tbe  moral 
«leDieIlta  had  no  fuactlan  In  the  case.  There  waa 
m,  oiDtracl  made  up  entirely  and  eiclualvel;  ot 

A  promise  bj  a  wnman,  hnFlog  no  aepniace 

tier  child  la  eullrelf  void,  and  a  new  promise, 
•iter  ihe  removal  ot  her  dlaflbllltj  to  contract, 
la  nudum  pactum.  Valeoclne  v.  Bell.  60  Vt. 
S80.  29  Atl.  -^il. 


mads  during  widowhood.      Kent  v.  Rand,  64  N. 
H.  4S.  G  Att.  760. 

In  Ulile  V.  Worthy.  11  U.  C,  Q.  B.  328.  the 
conrt  ot  Queeu'a  bench  of   L'pper  Cauadu  held 


him  tbetetor,  und,  atter  her  husband's  death. 
renewed  Ihe  promise,  snch  new  promise  was 
witboat  conalderatloD,  and  would  not  support 
an  action,  though  It  was  averred  tbat  ibe  bill 
waa  negotiated  tor  ber  own  uae.  The  court  ad- 
mitted tbat  It  Lee  v.  Muggerldge  could  be  coo- 
•Idered  as  good  anthorltj  an  action  on  tbe  new 
proailae  would  He.  but  conaldered  tbat  decision 
to  bave  been  overroled  by  tbe  later  caaes.  nnme- 
1y,  Lltttedeld  V.  Shee,  3  Barn.  &  Ad.  811 :  East- 
wood T.  Keayon,  11  Ad.  &  El.  448,  3  Perry  A  D. 
2Ta :  UeaumoDt  v.  Reeva.  8  Q.  B.  48:1.  15  L,  J- 
Q.  B.  N.  S.  141.  10  Jur.  284.  The  court  aald 
that  tbe  touodatlon  ot  tb«  alleged  moral  obHea- 
tlon  aet  out  In  Ihe  declanitlon  waa  the  asser- 
tion that  the  money  obtained  tor  the  bill  which 
the  plalDlIlT  Indorsed  and  was  obliged  after- 
warda  to  pay  <-ame  to  tbe  detendant'a  baoda  tor 
her  own  use  and  benedt :  but  pointed  out  that 
DO  Implied  promise  would  arlae  In  law  tor  money 
advanced  to  a  married  woman  under  aucb  olr- 
camalani'eB,  and  no  eipreaa  promise  would  be 
binding,  dlatlngulshlng  between  auch  a  ciise 
and  the  case  ot  a  rstlflcatlon  ot  an  Infant's  con- 
tract, upoa  tbe  ground  that  her  original  prom- 
ise waa  void,  while  tbe  Intsnt'B  original  promise 
was  only  voidable. 

A  promise  by  a  mairled  woman,  atter  she 
baa  been  declared  a  feme  aott  by  an  act  ot  the 
legislature,  to  pay  a  debt  prevloualy  contracted 
by  her  while  covert.  Is  not  entoreceable  where 

tlon  Is  shown.  Waters  v.  Bean,  15  Ga.  3J8. 
Lumpkin.  J.,  who  delivered  the  opinion  of  tbe 
court,  said  tbat  It  had  been  held  that  where  a 
married  woman  was  under  a  moral  obligation 
to  pay  a  bond  executed  by  ber  wbec  covert ;  and 
■be.  after  her  husband's  death,  promised  to  pay 
It,  her  executor  waa  liable  on  the  aubsequent 
promise  fb  Taunt.  ST)  :  and  while  he  did  not 
Indorae  such  doctrine  In  the  present  esse  there 
waa  DO  moral  obligation  abown.  There  la  an 
Intimation  In  the  opinion  that  It  tbe  wlte  had 
bad  a  separate  estate  at  the  time  abe  gave  the 
Dots  In  question,  tba  decision  might  bave  been 


(b)  Whm  original  debt  due  from  huatand. 

The  distinction  suggested  In  Oouldlng  v.  Dav- 
idson, se  N.  y.  S04,  between  casea  where  the 
£3  L.  R.  A.  : 


debt.  Bltboui;h  the  c 
request  ot  the  wife,  was  nevertbeleas  in  lei;fll 
effect  originally  the  debt  of  Ibe  husband  and  not 
ot  the  wife,  and  cases  where  the  original  debt, 
though  not  entgrcesble.  was  that  of  the  wife, 
waa  applied  In  Smith  r.  Allen    (1869)   1  Laus. 


101, 


1   held    t 


!    bj-   a 


her  for  family  uae 

And  the  next  case,  although  decided  before 
Oouldlng  V.  Davidson,  recognizes  the  aame  dla- 

A  void  promise  by  a  married  woman  to  pay 
for  gooda  purchased  by  ber  during  coverture  la 
not  aafllclent  to  support  a  new  promise  to 
pay  tor  the  goods  nftei-  a  divorce  from  ber  has- 
bard.  WaiklaB  v.  HalBtead,  2  Sandt.  311.  The 
opinion  In  this  case  says  tbat  It  anyone  waa 
liable  when  the  debt  waa  contracted  It  was  the 
husband,  and  that  nothing  appeared  to  exempt 
bim  from  Uablllly. 

A  promise  by  a  wife  atter  the  death  of  her 
huaband  to  pay  >  bill  for  medical  attendance 
upon  ber  and  upon  slaves  who  were  ber  separate 
property  is  not  founded  on  a  good  conalderatlon. 
Ivennerly  v.  Uartln.  8  Mo.  aSS,  In  this  case, 
the  court  does  nut  expreaaly  deny  that  a  moral 
obligation  Is  sufhclent  to  support  an  eipreaa 
promise,  but  points  out  that  lo  the  present  case 
there  la  no  moral  obligation  on  the  wife  to  pay  a 
debt  contracted  during  her  huaband' a  lifetime, 
since  It  was  his  debt  and  not  hers,  and  dia- 
caae  from  Lee  *.  Muggerldge  upoD 


that 


widow 


charged  to  her  bimbaiid  before  hia  death  la  with- 
out conalderatlon.  Stockton  Bros.  T.  Heed,  63 
Mo.  App.  600.  The  court  In  thla  caae  aaya 
that  there  was  not  even  a  moral  obligation,  bat 
lays  down  the  rule  aa  follows :  "A  moral  obliga- 
tion to  pay  money  or  perform  a  duty  la  a  good 
consideration  to  do  so  where  there  was  original- 
ly ao  obligation  to  pay  the  money  ot  do  Ihe  duty 
which  was  enforceable  at  law  but  (or  the  loter- 


of  a 


e  ot  IE 


I  When  ofJ^dI  pramlie  Mniina  In  ejuttv. 


Ildlty  of  the  new  promise  atter  dlscorertare.  Illie 

the  principal  case  Imply  that  tbe  rule  Is  otber- 
wlae  when  the  original  promise,  tbougb  not  eo- 
torcesble  at  law,  might  have  been  cbarged  Id 
equity  upon  the  wife's  separate  eatale. 
The  following  cases  expressly  so  hold: 
In  Vance  v.  Wella.  8  Ala.  399.  goods  were 
furnisbed  during  coverture  to  a  married  woman 
on  the  talth  of  her  separate  estate,  and  she  exe- 
cuted B  note  tor  them  aa  surety  ot  her  husband. 
An  eipreaa  promlae  to  pay.  made  after  the 
death  ot  ber  busbaad,  was  held  'valid  upon  the 
ground  that  the  promise  during  coverture, 
though  TOld  at  law,  In  equity  created  a  charge 
on  her  separate  estate,  and  the  moral  considera- 
tion orlglDuted  from  an  obligation  capable  ot 
enforcement  In  equity. 

A  contract  of  a  married  woman   for  profes- 
sional services  Id  obtaining  a  divorce  may  be  en- 

Bhe  becomea  diacovert  without  any  new  or  fur- 
ther conalUerntlon  for  tbe  promise.  Vlaer  v. 
Bertrand,  14  Ark.  207.  The  declalon  In  this 
case  Is  not  upon  the  ground  tbat  a  mere  moral 
obligation  Is  B'iRlclent  to  support  a  promise; 
but  It  waa  held  that  while  her  promise  to  pay, 
made  during  coverture,  was  void  at  law,  yet  It 
waa  chargeable  upon  her  separate  estate  In  equi- 
ty, and  the  court  says :     "It  the  agreement  ot 

obligatory  la  equity,  ber  promise  after  aha  be- 
comea  discovert  need  not  d^MDd  upon  tbe  morel 


r  ArpuALO. 
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obllcatlon,  nar  1i  the  prom1s(>  of  one  Dot  under 
a  liability  aided  by  an;  moraJ  obligation  wliere 
there  never  was  a  precedent  good  considera- 
tion."    It  appears  la  thU  caae  that  the  wile 


A  ptomlae  by  a  woman  after  the  terminBtloa 
of  ber  coiertiire  to  pa;  a  debt  tor  articles  of 
comfort  and  support  of  the  household  tor  which 
her  separate  estate  would  bare  been  liable  uo- 
det  the  statute  then  in  force  Is  supported  by  a 
sufficient  conalderallon, — especially  where  she 
Is  granted  B  further  Indulgence  in  payment. 
Does  r.  feterson,  S2  Ala.  2b3,  2  So.  S44. 

A  married  woman  may  contract  debts  and 
render  her  separate  estate  liable  in  equity  for 
the  payment ,  and  it  her  aeparate  estate  Is 
bound,  she  Is  under  a  moral  and  equitable  obll- 
satlon  to  pay  tbe  claim,  wblcb  Is  a  anfflclent 

mnde  after  her  husband's  abandonment  of  ber. 
Craft  T.  Rolland,  3T  Conn.  i»l.  Tbls  was  an 
action  of  assumpsit  for  proilslons  furnished 
wholly  npon  the  wife's  crellt  while  the  family 
were  living  on  a  farm  bought  with  ber  money, 
■he  baring  other  separate  property. 

A  charge  created  by  a  married  woman  upon 
her  aeparate  estate,  which  may  be  enforced  in 
equity,  Is  s  suiSclent  consideration  to  support 
her  personal  contract  after  sbe  becomes  a  fema 
lole.     Cleland  v.  Low,  32  Qa.  458, 

Hubbard  t.  Bngbee.  SG  Vt  500.  46  Am.  Rep. 
6S8,  was  a  demurrer  to  a  declaration  declar- 
ing upon  a  promise  made  by  a  widow  to  pay  a 
note  executed  by  ber  while  married  and  alleged 
to  liave  been  given  for  money  borrowed  tor  the 
Improvement  of  ber  separate  real  estate.  The 
court  held  that  the  promise  was  supported  by  a 
suQlcIenl  consideration,  It  tbe  facts  alleged  la 
the  declaration  were  true,  since  her  separate 
property  would  have  been  charEed  in  equity  with 
tbe  note.  Tbe  case  came  up  before  the  court 
again  In  Hubbard  T.  Bugbee  (ISSGI  GS  Vt.  ITS. 
2  All.  084.  and  it  then  appeared  that  the  defend- 
ant bad  no  separate  estate  when  the  note  was 
given,  and  upon  that  state  of  tacts  the  court 
beld  that  the  new  promise  was  without  consld- 

A  promise  by  a  married  woman  having  a  sepa- 
rate equitable  estate  to  pay  for  goods  needed 
Id  tbe  family  end  sold  to  her  upon  the  credit 
of  such  estate  la  suUlclent  to  support  a  promise 
by  bar  after  discoverturo  to  pay  the  same. 
Sberwin  v.  Bandera,  SB  Vt.  489,  C9  Am.  Rep. 
TSO.  B  Atl.  i'iS. 


An  agreement  by  ooe,  to  whom  land  has  been 
conveyed  upon  an  oral  trust  to  sell  tbe  same  and 
turn  over  the  proceeds  to  the  grantor,  after  sell- 
ing the  land  and  receiving  tbe  proceeds,  to  pay 
the  same  over  to  the  grantor,  is  an  admlssloa 
that  the  money  Is  beid  la  trust,  and  tbe  exist- 
ence of  tbe  trust  is  a  sufficient  consideration 
to  pay,  nod  aach  promise  will  support  an  action. 
although  witbout  It  the  case  woold  have  been 
wllhln  tbe  statute  of  frauda.  Harris  t.  Clark, 
»4  Iowa,  327.  63  N,  W,  SM. 

In  Farnham  v,  O'Brien,  22  Ue.  4T5.  It  was 
held  that  a  promise  by  one  wbo  bad  orally 
agreed  to  lease  a  tavern  stand,  to  reimburse  the 
other  party  tor  expenses  incurred  In  moving  his 
goods  In  reliance  on  tbe  agreement,  was  sup- 
ported  by   a   sutSclent   consideration,    although 


tbe  a, 
frauds  ; 
eonslderi 


vould  b 


:eot 


eriially  agrees  to  answer  for  the 
debt  ot  another  Is  in  honor  and  conscience  iMund 
to  perform  the  ^<ame.  although  bis  original  agree- 
ment Is  unenforteable  because  wlibin  tbe  statute 
of  frauds ;  and  aach  moral  obligation,  being 
'■1  L.  E.  A. 


founded  on  a  pre-existing  debt,  constitutes  a  suf- 

flcleat  eonalderatlon  (or  a  subsequent  promise  to 
pay.  Rogers  v.  Stevenson,  le  Minn,  es,  Gil.  se. 
The  court  in  this  case  points  out  tbat  tbe  verbal 
contract  was  never  Illegal  or  void,  and  that  th» 
statute  simply  prescribes  as  a  mle  of  svldenc* 
that  orai  pruot  of  It  cannot  be  received. 

Paul  v.  Stackbouse,  3H  Pa.  302.  held  that 
where  defendant  requested  plalbtill  to  loan 
money  to  a  third  person  promising  to  go  secur- 
ity, and  eubnequently,  but  after  the  maturity 
of  the  note  glren  by  such  third  person,  signed 

took  the  position  tbat  tbe  consideration  for  bis 
signature,  though  past,  was  a  continuing  and 
valuable  one,  and  bis  signature  was  a  completa 
and  full  ixetutlou  of  tbe  promise  upon  that  con- 
sideration. 

Where  an  original  promise  to  pay  for  goods 
furnished  to  another  la  nnentorceable  becauss 
oral  and  therefore  within  tbe  statute  of  frauds, 
a  subsequent  promise  In  writing  to  pay  tor  the 
same  Is  supported  by  a  suIOclent  conslderatioa. 
Wills  T,  Ross,  TT  Ind.  1,  40  Am.  Rep.  2T9,  The 
court  in  this  case  recognlies  tbe  general  rula 
tbat  a  moral  abilgatlon  will  uot  support  a  con- 
tract, but  holds  that  tbe  case  is  within  the  ex- 
ception to  tbe  rule  because  the  original  prom- 
ise could  have  t>een  enforced  but  for  the  barrier 
erected  by  a  positive  Statute^  and  because  the 
statute  of  frauds  affccta,  not  tbe  contract,  but 
the  evidence  only. 

In  Brown  v,  Latham.  92  Qa.  2 SO,  IS  8.  B. 
421,  where  a  father  had  conveyed  land  to  bla 
son  upon  the  latter's  agreement  to  reconvey  It, 
it  was  beld  tbat  even  It  tbe  son  was  in  a  posi- 
tion to  protect  himself  against  reconveylng  to- 
tbe  father  he  c«uid  wslve  tbat  protection,  and 
his  moral  obllgstion  to  share  the  land  with  his 
sister  in  proportion  to  her  Interest  as  a  coheir 
with  himself  W88  a  sufficient  consideration  for 
his  promise,  after  tbe  father's  death,  to  pay  her 
her  proportional  part  of  ths  value  of  tbe  land. 

9.  Site  pronlse  leAen  original  promlie  ttltgat. 

Although  a  bill  drawn  by  a  prisoner  of  war 
In  France  upon  a  person  resident  In  England  la 
favor  ot  an  alien  coitld  not  have  been  original- 
ly enforced,  tbe  drawer  Is  liable  on  a  subsequent 
promise  in  time  of  peace  to  pay  the  principal 
and  Interest,  lluhammel  v,  Pickering.  2  Star- 
kle,  SO.  Lord  Ellenborough  said  that  undoubt- 
edly the  bill  was  void  in  its  original  concoction, 
but  was  not  Bo  far  void  that  It  could  not  con- 
stitute tbe  baalt  of  tbe  promise  by  which  tbfr 
party  may  bind  himself  on  tbe  return  ot  peace. 

A  promise  subsequent  to  the  war  of  the  rebel- 
lion to  pay  an  obligation,  evidenced  by  a  note 
executed  during  tho  war  and  which  was  hivalld 
twcause  one  of  the  parties  resided  within  the 
Confederate,  and  the  other  within  the  federal 
military  lines,  having  a  moral  obligation  as  its 
basis,  can  be  enforced  In  a  suit  thereon.  Le- 
doux  V.  Buhler,  21  lA.  Ann.  130. 

A  sale  ot  liquors  in  violation  ot  the  liquor 
law  does  uot  furnish  a  consideration  which  will 
support  a  new  promise  to  pay  for  the  same  after 
the  repeal  of  tbe  law,  Ludlow  v.  Hardy.  3S 
Ml  lb,  6U<i. 

This  decision  Is  put  upon  the  ground  that  the 
sale  had  no  legal  vitality  originally,  and  noth- 
ing h-„s  occurred  since  to  breathe  life  into  it, 
and,  hence.  It  has  never  been  sufficient  to  altord' 
any  consideration  for  a  promise. 

A  contract  to  pay  tor  medical  services  ren- 
dered by  one  not  duly  licensed  to  practise  belQf 


fold  at  tbe  time  11 


sldera 


support 


nada,  ther 


o  pay  after 


lly  of  a   license.     Puckclt  v.   Alexander, 
.  C.  SB.  3  L.  R.  A.  43,  S  S.  B.  TOT. 
moral  obligation  to  pay  a  note  that  I* 
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iDTBlId  beeauH  made  on  Bunda;  !■  ft  suffldent 
eonsldrraUoa  to  lupport  a  new  promise  to  p&y 
tbe  ume  m&da  on  a  week  daj.  Tucker  t.  West, 
2»  Ark.  BSe. 

Where  ■  contract,  otherwlaa  valid,  la  to[<I 
br  reaaoD  of  baTlug  been  made  on  Sundar.  aa 
wbere  property  la  aold  and  delivered  on  that  day 
m  credit,  a  subsequent  pcomlae  to  pay  fur  the 
Eooda,  made  any  day  other  tban  Sunday,  is 
valid,  and  ui  action  cao  be  maintained  on  auch 
new  proralae.  Melchoir  t.  McCarty,  81  Wla. 
3S2,  11  Am.  Bep.  COS.  Tbe  court  In  this  case 
•aid  that  the  rule  above  stated  waa  an  excep- 
tion to  the  Eeneral  rule  that  a  promise  to  pay 
(or  a  past  const deratloa  for  wblcb  there  la  Dot, 
and  never  has  been,  nny  legal  llsblllty  on  the 
part  ol  the  party  promlalni  It  doe*  not  make  ■ 
contract  binding  In  law. 

K«evM  T,  Butcher,  31  N.  J.  L.  S24,  while  Inti- 
mating that  a  eubiequent  promise  to  pay  a  note 
TOid  became  given  on  Sunday  would  support  an 
action,  hold*  that  payment  of  Interest  on  euch 
note  does  not  amount  to  a  new  promlae. 

The  moral  obligation  resting  upon  one  to  re- 
pnT  or  Id  some  way  sccoant  for  money  loaned 
to  him  on  Sunday  Is  a  sufficient  conalderatlon 
to  support  an  eipresB  promise  to  repay  the 
money,  although  neither  tbe  loan  Itself,  nor  the 
note  BiTcn  therefor,  la  enforceable,  tiecause  Id 
violation  of  tbe  Sunday  law.  Gwlnn  v.  Slmee, 
61  Mo.  335. 

If  a  note  Is  oiade  on  Sunday,  In  vlolatton  of 
law.  and  therefore  Is  Illegal,  a  lubaequent  prom- 
ise to  pay  It  trill  not  moke  It  any  lest  Illegal. 
Pope  V.  Linn,  50  Me.  83.  It  Is  to  be  observed 
tbat  In  this  case  the  point  was  not  Ibe  want  of 
codbI  derail  on,  but  tbe  lllegtility  of  tbe  subse- 
qaent  promlae. 

Where  all  tbe  creditors  of  an  Insolvent  con- 
sent to  accept  a  compoBlIlon  for  their  respec- 
tive demnnds  opon  an  aaalgnmeat  of  the  Insol- 
vent's elTeots  by  a  deed  of  trust  to  whicb  they 
kre  all  parlies,  and  one  of  them,  before  be 
erccutes,  obtains  from  the  losolveot:  a  promis- 
sory note  for  the  residue  of  tbe  demand,  by  re- 
fusing to  Morute  until  such  nole  Is  made,  tbe 
note  Is  void  In  law  as  a  fraud  on  the  rest  of  Ibe 
creditors,  and  a  BUbsetiueoI  promise  to  pay  It  Is 
a  promlae  without  consideration  which  will  not 
mulDlalD  an  action.  Cockshott  v.  Bennett,  2  T. 
R.  763,  1  Revised  Bep.  617. 

Bo,  alto,  the  rule  that  where  tbe  usurious  se- 
curities given  for  a  loan  have  been  abandoned 
>  Dew  promise  to  repay  Ibe  principal  witb  legal 
IntereHt  la  valid,  must  be  regarded  as  an  appll- 
mtlon  of  tbe  pTceptloo  to  tbe  general  doctrine. 
and  seems  to  iiave  been  so  treated  In  Barnes  v. 
Hedlcy.  2  Tauni.  184  ;  flight  v.  Heed,  1  HurUt. 
A  r.  T03.  32  L.  J.  Eich.  N.  S.  280.  9  Jur.  N.  B. 
JOie,  8  L.  T.  N.  8.  638.  11  Week.  Rep.  1010; 
Kllbourn  V.  Bradley,  3  Day,  350.  B  Am.  Dec. 
273  :  Karly  r.  Mahon,  IS  Johns.  14T,  10  Am.  Dec. 
204 ;  Hammond  v.  Hopping,  13  Wend.  003 : 
Garvin  v.  LlDton,  62  Ark.  370,  S5  S.  W.  430,  37 
8.  W.  58Q. 

These  casea  as  tn  the  sufficiency  of  the  moral 
obligation  to  support  n  new  promise  In  case  the 
original  promise  Is  Illegal  are  merely  cited  for 
the  pnrpuse  of  Uluslratlog  a  particular  applica- 
tion of  tbe  eicepllon  to  the  general  doctrine 
that  a  moral  obllgatloa  Is  not  a  aufflclent  consld- 
erallon  for  a  promise.  It  would  not  be  feasible 
In  this  note  to  discuss  Ibe  general  question  sa 
to  the  ratlflcatlon  of  Illegal  contrncle.  alnce  that 
iiuestlon  Involves  matters  other  than  those 
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ing  from  wbat  has  ttcen  here  termed  a  moral,  ai 
dlBtlngulsbed  from  a  legal,  benefit,  bavlng  besB 
cited  In  division  I.,  and  those  Involving  a  moral 
obligation  Bprlnging  from  an  Imperfect  legal 
obligation,  under  the  foregoing  headings  In  thlf 
division,  It  la  the  Intention  to  consider  under 
this  heading  the  cases  Involving  a  moral  obliga- 
tion springing  from  a  legal,  as  distinguished 
from  a  moral,  benellt,  which  up  to  tbe  time  ot 
the  promise  sought  to  be  enforced  has  not 
formed  the  subject  of  a  legal  obligation,  perfect 

Tbe  general  statement  of  the  exception  to  tbo 
doctrine,  made  In  tbe  note  to  Weiuall  v.  Adney. 
B  Bos.  *  i'.  SIT,  and  tbe  otber  statements  pre- 
viously referred  to.  seem  deigned  to  cover  moral 
obligations  ot  tbe  second  class,  though,  as  baa 
been  pointed  out.  It  has  not  uniformly  been  ap- 
plied to  all  cases  nltbln  that  class.  Many  of 
these  statements,  bowever,  are  so  framed  as  Dot 
to  Include  within  the  exception  moral  obllgft- 
tloni  of  the  third  class,  which,  thsrefore,  SO  Car 
as  these  general  statements  are  concerned,  aeam 
to  be  left  under  the  general  doctrine,  but  the 
casea  do  not,  by  any  means,  uniformly  apply 
that  doctrine  to  them. 

It  la  often  aald  that  a  past  conalderatlon  will 
not.  In  the  absence  of  a  previous  request,  sup- 
port a  promise.     Tbna: 

Where  ihe  servant  ot  one  person  Is  srrested, 
and  another  person  tnlls  him,  &nd  aflerwarda 
the  master  promisee  the  latter,  for  bis  friend- 
ship, to  save  bim  harmless,  It  is  not  a  good  con- 
Biderallon ;  otherwise  It  tbe  master  had  pre- 
vloMHiy  reiiuesied  tbe  balling.  Hunt  v.  Bate,  S 
Djer,  2-2. 

A.  In  CO  as  Id  era  tl  on  that  B  baa  married  bla 
daugbter  at  bis  request,  promises  to  pay  £20. 
This  Is  a  good  consideration  because  the  mar- 
rlag^e  ensued  tbe  request  of  the  defeodaDt, 
Anonymous,  3  Dyer,  272. 

A  mere  voluntary  courtesy  will  not  bave  ft 
connlderatloD  to  uphold  an  asaumpalt.  Bat  If 
the  Miirlesy  were  moved  by  a  suit  or  request  of 
the  party  thai  gives  the  asaumpalt.  It  will  bind  ; 
for  the  promise,  though  It  follows,  yet  It  la  Dot 
naked,  but  couples  Itself  with  tbe  suit  before. 
and  the  merits  of  the  party  procured  by  that 
Bnll.  which  la  the  difference.  Laroplelgh  T. 
Brslhwalt.   Ilobart,    lOS. 

This  general  statement  as  to  tbe  Insafflclency 
la  no  doubt  true  wbere- 
consisted  merely  of  det- 
promlsee  without  any  beneflt  to 
If,  0.  a  promlae  to  become  surety 
neul  of  B  loan  already  made  to  B> 
;  and  iB  also  true  where,  tbougli 
rneHt  to  the  promisor,  It  was  con- 


as  Idei 


circ 


moral  obligation 
Ices  or  property  ai 
given  graluItoUBlyi.  Bo,  also.  It  1 
ly  true  where,  though  tbere  was 
the  promisor,  that  beneflt  has  been 
"'■eady  formed  the  consld 


g.  where  serv- 


:onrract  tha 
It  111  be  enforce 
inrae  wit  bout  i 


1  (f. 
warranty  subsequently  w 


When,  bowever.  Ibe  benellt.  tbougb  not  moved 
by  a  previous  request,  was  legal,  and  not  mars' 
ly  moral,  waa  conferred  under  such  clrcuio- 
Btancea  as  to  create  u  moral  obligation,  and  bna 
i  by  bavlng  formed  the  consld- 


■otlon 


able  promise,  there  Is  son<e  authority,  i 

for  tbe  proposition   that  a   subsequent  express 

promise  Is  good. 

A  voluDlary  payment  to  a  city  of  taxes  Illegal- 
ly nesessed  does  not  coDStllute  or  confer  a  right 
ot  action  to  recover  them  back,  but  It  does  cre- 
ate a  moral  obligation  on  the  part  of  tbe  city 


873 


KB^TL'CRy  CouKT  or  Afpjcals. 


Pbb., 


to  repay  Lbem,  and  Ii  a  aufflcEent 

to  Hupport  >  (uhKgueDt  promlao  to  do  wa.     Statfl 

T.  Butler,  II  Lea.  418. 

A  past  conaldcratloD  bcneflelal  to  (be  prom- 
laor  <■  a  eaaicleiit  CDDBlderatLon  to  aupport  a 
■ubsequenl  proralgs.  raraoni  T.  Oobluaon,  27 
Jonea  &  a.  546,  IB  N.  Y.  Supp.  138. 

Where  a  person  li  under  a  legal  obligation  to 
pa;  money,  and  another  paya  It  (or  him  wltb- 
ont  requeat,  the  law  ralaea  an  Implied  aaaump- 
alt  to  refund  without  any  expreaa  pcomlae  on 
hia  part ;  but  nhare  he  li  not  under  any  legal 
obligation,  but  recelTea  the  beneflt  of  a  paymea; 
made  or  labor  done  by  another, — M  It  a  peraon 
•e«lng  the  fence  of  my  Held  decayed  and  out  ol 
klndneaa  pay  another  to  repair  It,  and  I  prom  lee 
to  relmburae  him ;  or  it  he  repairs  It  blmaelf 
aod  I  promise  to  pay  blm  (or  hIa  trouble, — here 
the  expreaa  promise  li  good.  McMorrla  v.  Hem- 
don,  3  Ball.  L.  Gfl,  21  Am.  Dec.  SIO. 

Unuer  v.  Ferguson  Twp.  (laaT)  GS  Pa.  4TG, 
was  an  action  of  aaaumpelt  by  the  plaintiff 
against  a  township  to  recover  a  bounty  ai  a 
re^nllated  lulunteer.  The  action  was  sought 
to  b«  upheld  npon  tbe  ground  tbat,  though  the 
re-enllatment  was  In  consideration  of  the  bene- 
flts  conferred  by  CoDgresa,  It  waa  afterwards 
credited  to  the  township  which  thereby  received 
a  benefit.  It  was  beld  that  tbe  action  would 
not  lis,  there  not  being  any  subsequent  promise 
by  the  township :  but  It  was  Intimated,  It  there 
had  bera  a  subsequent  promise  the  sett  on 
wonld  lie.  Tbe  court  said  :  "A  moral  obligation 
bas  been  held  to  be  a  lufflclent  consideration  to 
support  an  eipreaa  promise  to  pay.  but  la  not  a 
legal  consiaerstlon  from  which  the  law  Itself 
will  Imply  a  promise." 

A  promise  made  by  a  town  to  pay  a  bounty  to 
a  person  who  had  prevlouHljr  re-enllsied  la  valid 
where  the  re- enl  let  men  I  Is  applicable  to  the 
quota  of  the  town.  Seymour  v.  Marlboro,  40 
Vt.  ITl.     The  court  said  that  tbe  fact  that  the 

■aid  not  affect  Its  validity  npon  Ihe  facta  Tbe 
-considers  lion  upon  wbkb  It  was  made  moved 
from  the  plaintiff,  was  meritorious  and  benefl- 


Then 


a  moral  or  natural  obligation  to  eom- 
e  for  the  advantage  derived  from  the 
use  Di  n:s  money  and  the  past  use  of  money  la 
therefore  a  good  consideration  to  support  a 
promise  to  pay  Intereat.  Garland  v.  I<ockett,  S 
Mart.  N.  S.  40. 

A  note  by  a  wife,  given  tor  labor  and  mate- 
rials previously  (omlshed  at  the  request  of  the 
husband  In  building  a  bam  npon  land  which  was 
her  separate  estate.  Is  Invalid  l(  the  credit  was 
originally  given  to  tbe  buaband,  ilDce  It  would 
In  that  case  fall  within  the  rule  ot  law  thai  an 
executed  and  pa^l  consldecatlon  Is  not  sufficient 
to  support  a  subsequent  promise  :  but  If  the  hus- 
band contrscted  as  the  agent  of  the  wlCe,  and  Is 
her  creditor,  and  tbe  note  was  given  with  a 
knowledge  of  the  facts.  It  would  be  a  contract 
with  reference  to  her  separste  estate,  founded 
upon  a  sufficient  consideration  and  binding  upon 
her.     Uorse  v.  Uason.  103  Mass.  560. 

m  Ferguson  v.  Harris,  3S  a.  C.  323,  IT  S.  B. 

liable  (or  lumber  purchased  by  third  persons, 
without  previous  aiithorhy  from  her,  but  upon 
The  court  said  Ihat  when  she  ae- 
~:iml>er  and  allnvred  It  to  be  usimI  In 
:tlon  of  the  building  sbe  Iherpbj 
least  a  moral  olillgatlon  ro  pay  for 
ad  when  by  her  express  promise  she 
ly  she  unquestionably  became  liable 

I  V.  Van  Mlerop,  8  Burr.  1683.  It 
was  held  that  an  a«reement  by  defendants  to 
accept  bills  of  exchange  for  the  credit  of  a  third 
person  was  nol  a  nudum  paclum,  although  the 
onlv  consideration  was  the  previous  honoring 
63L.R.  A. 


her  c 


aened  to 


by  the  plalntlla  of  a  draft  drawn  npon  them 
by  such  third  person,  who.  to  procure  such  ac- 
ceptance, offered  credit  upon  tbe  defendants.  It 
appears  tbat  tbe  person  on  whose  credit  tbe 
last  draft  was  drawn  failed  before  the  same  had 
been  drawn.  Lord  Mansfleld  remarked  during 
the  argument  that  a  letter  of  credit  may  be 
given  for  money  slready  advanced,  as  wall  m 
for  money  to  be  advanced  In  the  future. 

In  Buffield  v.  Bruce,  2  Btarkle,  1TB,  Lord 
Ellenborough  held  that  the  receipt  of  an  entire 
debt  by  a  party  who  was  mititled  to  only  part 
of  It  was  a  suinclent  moral  consideration  for  a 
subsequent  promise  by  him  to  Indemnify  the 
party  agalnat  any  claim  by  the  person  to  whom 
part  of  the  original  sum  waa  due. 

(b)  Pi 


So,  the  voluntary  payment  of  another's  debt 
without  bla  i-equest  seems  to  be  suffldent  to 
support  a  subsequent  express  promise  to  relm. 
burse  the  person  making  the  payment,  unless 
Ihe  psyment  was  Intended  to  be  a  gratalty. 

It  Is  well  settled  that  money  paid  by  one  per- 
son for  the  use  of  snolher  does  not  necessarily 
Impose  a  llabilltj  upon  Ihe  latter.  Where, 
however,  the  considers tl on  Is  beneficial  to  the 
party  sought  to  be  charged,  and  Is  actually 
adopted  or  tsken  advantage  of  by  blm,  lbs  per- 
son executing  tbe  consideration  becomei  the 
agent  of  the  promisor  by  the  sdopllou  of  his  act 
by  the  latter,  Omnls  ratihabilio  reirolrahlliir 
et  mandnto  Bnulparotur.  Kenan  v.  Holloway. 
16  Ala.  03,  GO  Am.  IWc.  162.  In  this  case  the 
plaintiff  SB  tl  ailed  a  Judgment  agslusl  tbe  de- 
fendant, and  It  was  claimed  that  the  latter  had 
subsequently  promised  to  reimburse  him.  The 
court  said  that  If  the  plaintiff  satlafied  the  Judg- 
ment gratallously,  Ihe  defendant  would  not  be- 
come his  debtor,  and  even  an  express  promise 
subsequently  made  would  not  make  her  so.  un- 
less she  derived  benefit  from  the  payment.  A 
discharge  from  liability  to  satisfy  a  Judgment 
under  ordinary  clreumstsnces.  If  sanctioned  snd 
adtipled  by  tbe  defendant,  would  sustain  a 
promise.  The  fact  of  ratification  would  war- 
rant the  Implication  of  a  previous  request.  The 
court  denied  relief  to  the  plaintiff  because  she 
had  not  ah  own  such  a  aubaeqnent  promise. 
'  Where  one  does  voluntarily,  and  without  rs- 
queat,  that  which  be  Is  not  compellable  to  do 
for  another  who  la  compelled  to  do  It,  aa  If  one 
who  la  not  surety  or  bound  In  any  way  pays 
a  debt  due  from  another,  ha  has  not  the  asm* 
claim  and  right  as  If  be  had  been  compelled  to 
pay  the  debt ;  but  if  there  be  a  subaeqnenl  prom- 
ise to  repay  the  money  Ihe  law  will  Imply  a 
previous  request,  ss.  If  there  had  been  a  pre- 
vious  request    II    would    have    Implied    a   subee- 

promlse  and  Ihe  request.  Bevan  v.  Tomllnsoo, 
25  Ind.  233. 

The  volunlsry  psyment  of  another's  debt  does 
not  of  itself  gWe  the  person  psylng  the  same  a 
right  of  action  agslnst  the  deblor,  but  consti- 
tutes a  sufiicleat  conBlderallon  to  uphold  a  sub- 
BOQiient  agreement  by  the  latter  to  repay  tbe 
former,  tbe  subsequent  promise  being  etgulvalenl 
to  a  previous  requeat.  Price  v.  Towsey,  3  Liti. 
(Ky.i  42a,  14  Am,  Dec,  81. 

Doly  V,  Wilson.  !4  Johns,  378,  held  that  where 
s  jMdgmeni  cmjilur  bad  recovered  the  amount 
of  Ihe  Judgment  from  the  sheriff  becanse  ot  th> 
FStape  of  tbe  Judgment  debtor  who  had  been 
taken  on  a  ca,  (a,  the  subsequent  promise  of 
Ihe  Judgment  debtor  1o  reimburse  Che  aherllT 
wsa  snpported  by  a  lufilcient  consideration.  The 
court  Bsld  that  there  wss,  not  only  a  mnrsi 
DbllgntlDn,  but  a  real  and  substantial  benedt  re- 
sulting to  the  promisor  from  the  payment. 

The  law.  It  Is  tcQ^  will  not  allow  a  party  la 


IMl. 


Thikblb  t.  Rcdt. 


>7I 


QuIntalD  an  action  for  mooey  psld  to  diacbarga 
the  debt  of  aDother  wltbout  bti  conwat.  But 
II  Ibe  debtor  aneats  to  tbe  payment  the  rea- 
■on  of  tbe  law  fall! :  and  whetber  conaaot  ba 
Slven  before  or  after  ibe  pBrment  la,  aa  It 
aeema  to  ua,  inmateriat.  Gleaaon  t.  Dyke,  2S 
Pick.  390.  la  Ibia  case  the  ptaintlir.  baTlug 
pa  re  baaed  a  mortgagor' a  egult;  of  redemption 
at  an  execution  sale  and  paid  off  tbe  mortgage, 
vhlch  van  then  canceled,  reieaaed  to  the  mort- 
gagor all  rlghtB  acquired  at  tbe  eiccuClon  aale. 
upon  tbe  repayment  to  him  of  the  amount  paid 
by  bim  on  auch  aale.  Tbe  mortgagor,  aubae- 
qaently,  and  without  anj  new  cona  I  deration. 
pTomlaed  to  repay  him  the  amount  he  had  paid 
to  dlachartfe  the  mortgage.  It  was  beld  tbat 
tbe  promise  WM  good  notwithstanding  tbat  tbe 
conalderation  woa  paat.  Brat,  brcause  tbe  ratltl- 
catlon  of  the  payment  was  equlTslent  Co  a  pre- 
rloua  request  to  pay :  and  aecoadly.  becauae. 
wbere  a  man  la  under  a  moral  obligation  to  pay 
a  debt,  wlilcb  cannot  be  enforced  by  a  court  of 
law  or  equity,  yet,  If  he  promleea  to  pay,  he 
»1!1  be  bound. 

In  Ingcsbam  T.  Gilbert.  20  Barb.  162.  the 
plalnllir  had  paid  a  debt  due  IrotD  tbe  defend- 
BDt  to  a  third  person.  He  did  not  seek  to  prove 
any  prevloua  eipreaa  requeat,  and.  aside  from 
tbe  beoedclal  nature  of  tbe  tcanaactlon,  there 
WDB  nothing  from  wblch  a  request  could  be  Im- 
plied :  but  he  InalHted  that  the  defendant  bad 
made  himaelf  liable  by  hia  aubHequent  sanc- 
tion and  asaumptloD  of  the  payment  and  prom- 
lae  to  repay.  It  appeared  that  there  was  no 
riprasa.  but  at  moat  ao  ImpIlM,  promise,  and 
tho  court,  adopting  the  rule  laid  down  In  the 
note  to  Wennall  t.  Adney,  3  Boa.  A  P.  249.  held 
that  Ibere  vaa  no  conalderation  to  support  an 
Implied  promlae.  The  court  dlstlnguisbed  Doty 
*.  Wllaon,  14  Johns.  ST8.  upon  the  ground  tbit 
tbere  the  aubsequent  promiae  waa  eipreas.  and 
admitted  that.  If  the  promiae  In  the  caae  at  bar 
had  been  eipreaa.  the  action  conld  have  been 
■ustalned,  saying:  "Tbe  reaaons  why  a  debtor 
ta  not  liable  to  repay  to  another  a  debt  which 
tbat  other  has  Toluntarlly  paid  entirely  fall 
when  auch  debtor  afterward  agrees  to  the  pay- 
ment, and  promlaee  to  remunerate  him  for  what 
he  baa  done." 

A  payment  made  by  plaintiff  for  the  tteneflt 
of,  and  Id  diacbarge  of.  a  liability  of  defend- 
ant la  a  anfflclent  conalderation  for  a  subsequent 
promise  to  repay  the  amount  ao  paid.  St.  Nlcb- 
Olaa  IDB.  Co.  T.  Howe.  T  Bosw.  4S0. 

A  payment  by  mistake  of  taxes  on  anatber*a 
land  la  aulSclent  to  aupport  s  subsequent  prom- 
lae by  the  owner  to  relmburae  the  peraoQ  mak- 
ing tbe  payment.  Tbe  tact  tbat  tbe  owner  de- 
rived a  beneilt  from  the  payment,  coupled  witb 


Intlff, 


paid 


debts  which  the  decedent  bad  Incurred  ft 
twneflt  of  her  children.  In  excess  of  tbe  aaseta. 
a  note  by  one  of  the  children  for  bis  propor- 
tional share  of  the  eiceas  waa  good.  Tbe  court 
In  Ihia  case  quotes  with  approval  tbe  remark 
or  Lord  MansBeld  in  Hawkea  v.  Saundcrh  1 
Cowp.  S90,  supra,  to  the  effect  that  where  a 
man  Is  under  a  moral  obligation,  wblch  no 
court  of  law  or  equity  can  enforce,  and  prom- 
taea.  tbe  honeaty  and  rectitude  of  tbe  thing  la 
a  coaslderstlon.  The  Judge  writing  the  opinion 
saya :  "I  auppoae  the  moral  obligation  spoken 
of  muat  be  what  morntlsts  catt  a  perfect  obllga- 
bllgatloD  of  justice,  and  not  Of  be- 
roience  or  plely." 

(r)  Promfaa  to  pay  tof"  po*'  aarDiOM. 

rhe  authorities  are  not  quite  ao  clear  aa  to 


the  anlBcIency  of  paat  servlcea  rendered,  with- 
out a  previous  requeit,  to  aupport  on  eipreM 
promlae.  but  when  proper  distinctions  are  mada 
the  caaea  aa  a  whole  seem  to  ivarrant  the  atate- 
ment  that  such  a  promise  Is  supported  by  a 
sufBclent  consideration  If  the  services  were  bene- 
flclal  and  were  not  Intended  to  be  gratultoua 

A  benefit  derived  from  unsolicited  service* 
creates  a  moral  obligation,  wblch  la  a  sufflcleat 
conalderation  for  an  express  aSBumptlon,  but 
will  lot  raise  an  Implied  promise,  Laodla  T. 
RoyflT,  69  Pa.  95. 

In  VUey  V.  Pettlt.  88  Ky.  B7S,  29  S.  W.  438, 
the  Kentucky  supveioe  court,  after  holding  that 


r    for 


of    a 


estate  ageut  In  procuring  a  cuslomer  tor  prop- 

the  owner  availed  himself  of  the  service  and  con- 
summated the  trade,  held  Chat  an  action  would 

servlcea. 

Iji  Goldsby  v.  RobenaoD,  1  Blackf.  24T,  It 
was  held  that  a  special  verdict  Qnding  that  tbe 
defendant  promlaed  to  pay  tbe  plaintiff  for  past 
work  and  labor,  wltbout  showing  any  clrcum- 
slancea  from  which  the  court  could  preaume 
that  the  defendant  waa  under  any  obligation, 
either  moral  or  legal,  to  make  the  promise,  or 
that  previously  to  the  promise  be  was  bound 
In  conscience  or  In  law  to  pay  tor  tbe  labor.  Is 
Inaufflclent  to  support  a  Judgment  for  plaintiff. 

Oakea  v.  Cuabing,  24  Me.  313,  held  that  the 
fact,  which  would  be  presumed,  ChaC  the  labor 
on  a  veasel  nould  Increase  tbe  value  of  the  se- 
curity fomlsbed  by  a  lien  thereon,  would  be  a 
BUlBclent  consideration  for  s  subsequent  promise 
iting  by  Che  lienor  to  pay  for  the  labor.  It 


other 


Isted. 


m  Drake  v.  Bell.  Sa  Misc.  23T.  S3  N.  T. 
Supp.  843.  a  mechanic  under  contract  to  repair 
a  vacant  house,  by  mistake  repaired  the  house 
next  door  which  belonged  to  tbe  defendant.  The 
repairing  waa  a  benefit  to  the  latter,  and  he 
agreed  to  pay  a  certain  amount  therefor.  It 
was  beld  that  the  promlae  rested  upon  a  suffl- 
clenC  consideration.  Gayaor,  J.,  says :  "Tba 
rule  seema  to  be  that  a  subsequent  promise 
founded  on  a  former  enforceable  obilgatloQ,  or 
on  value  previously  had  from  tbe  promisee,    la 

Ad  act  done  for  tbe  benefit  of  another  wltb- 
out his  request  Is  deemed  a  voluntary  acC  of 
courteay  for  which  no  action  can  be  sustained, 
unless  after  knowing  of  the  service  the  person 
benefited  proialses  to  pay  for  it.  Glenn  v.  Sav- 
age, 14  Or.  &H7,  13  Pac  442. 

m  Greeves  v.  M'Allister.  2  Binn.  GD2.  It  waa 
held  tbat  the  taking  and  surrendering  by  plain- 
tiff of  a  person  for  whom  he  waa  ball.  In  con- 
sequence of  wblch  tbe  defendant  also  surren- 
dered such  peraon  in  a  aull  In  which  be  was  ball. 
was  a  good  consideration  to  aupport  a  promise 
by  the  defendant  after  the  aurrender  to  pay  a 
portion  of  the  expenses  maintaining  It.  altbougb 
there  waa  no  prevloua  request  on  the  part  of  the 
defendant. 

The  court  In  thia  caae  aaya  In  broad  terms: 
''Though  the  service  has  been  rendered  prior  to 
the  promise,  yet  It  tbe  party  be  under  either 
a  legal  or  moral  obligation  to  pay,  the  promise 
will  bind  him."  The  court  further  says  tbat  the 
Inquiry  whetber  tbe  plaintiff  Intended  to  confer 
a.  benefit  on  the  defendant  waa  Immaterial. 
Cooper  V.  Martin,  4  Eaat,  76,  la  deed  as  a  sIron( 
case  In  support  of  tbe  action.  The  note  to 
IVennall  v.  Adney.  B  Bos.  A  P.  249.  though  cited 
In  tbe  brief  of  counsel,  la  not  referred  to  in  the 
opinion. 

The  procuTlDgby  an  uncla  without  compuiaion 
if  law  or  reqneat  of  bla  nephew  of  a  patent 
or  land  devlaed  to  the  latter,  laya  the  latter 
under  •  moral  obligation  which,  though  sutficlent 
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el's  own  t>eii»9t,  there  remaluB  no  moral  obttga- 
tlon  to  pa;  the  debt  wtilch  la  mfflclent  to  alTori] 
a  conslderatloa  (or  a  aew  promise  opoa  which 
an  SctloQ  will  lie.  Valentine  v.  Foster,  1  Met. 
B2D.  The  opinion  In  tbia  eaae.  wit  bout  express. 
Ing  an;  opinion  whether  there  would  be  a  suffl- 
clent  conalderatlon  to  support  a  new  promlM 
attera  release  Klvento  enablean  Insolvent  debtor 
to  obtain  his  dlscbargie  under  a  general  aaslsn- 
ment,  pointed  out  that  In  that  ease  the  release 
would  be  for  the  debtor's  beneSt.  wblle  In  the 
present  rase  It  was  for  the  creditor's  beneDt. 

A  debt  discharged  by  cbe  Tolnntarr  act  of  a 
creditor  does  not  leave  a  moral  Dbllsatlon  whlcli 
Is  a  luIOulent  consideration  for  a  new  promise. 
Hale  V.  BUe,  124  Uass.  292. 

Where  an  original  right  of  action  la  eitln- 
guubed.  not  b;  the  act  of  the  law,  but  by  the 
voluntary  act  of  the  parties,  a  new  promise  does 
not  rsTive  the  oriKlnal  debt,  and  la  without  con- 
alderatlon. Uason  V.  Campbell,  27  Minn.  M, 
e  K.  W.  400. 

Where  a  debt  has  been  satlstliH]  and  eitln- 
Calstaed  b;  the  voluntary  act  □(  the  creditor 
upon  a  part  payment,  a  new  promise  Is  not  sup- 
ported by  a  auSclent  consideration.  Qrant  v. 
Porter,  03  N.  U.  22S.  The  court  dlstlngulshea 
between  a  voluntary  dlscbarge  sad  a  discharge 

Tbere  is  no  such  moral  obligation  remaining 
after  the  discharge  of  a  debtor  by  an  accord  and 
satisfaction  as  will  snpport  a  sabBequent  promise 
to  pa;  tbe  balance  remaining  unpaid.  Stafford 
V.  Bacon,!  Hill.  B32.87  Am. Dec.  388.20  Wend. 
884.  In  the  report  of  this  esse  In  3Q  Wend.  384, 
there  Is  an  opinion  purjiortlng  to  be  by  the 
conrt,  per  Nelson,  Cb.  J.,  which  takes  a  directly 
oppoalte  view  from  that  here  expressed ;  but 
It  appears  that  the  publication  of  that  opinion 
aa  tbe  opinion  of  tbe  conrt  was  a  mistake. 

A  new  promise  after  the  dlscbarge  of  the 
debtor  by  the  voluntary  act  of  the  creditor  la  In- 
valid and  wlthoat  consideration.  Zoeblsch  v. 
\on  Mlnden.  4T  Han,  218.  Beversed  on  other 
grounds  in  120  N.  Y.  406,  S4  N.  £.  T9S. 

A  debt  Is  voluntarily  dlschai^ed  by  a  eom- 
posltlon  among  credltora,  and  It  la  wholly  gone 
and  leaves  no  obligation  to  pay,  either  legal  or 
moral,  wblcb  will  support  a  new  promise.  Lew- 
Is  V.  Simons,  1  Handy   (Oblo)   S2. 

A  new  promise  after  a  voluntary  release  by 
the  act  of  the  parties  la  not  founded  on  a  sut- 
flelent  consideration.  Sbepard  v.  Bbodea,  T  E. 
I.  4T0.  6*  Am.  Dec.  GTS. 

Tbe  court  refuses  to  follow  Willing  v.  Peters. 
12  £>erg.  i  B.  ITT.  infra,  and  says  that  that 
case  was  overruled  In  Bnevtly  v.  Read,  9  Watts. 

A  debt  released  upon  ma  accord  and  satisfac- 
tion by  a  composition  assented  to  by  all  tbe 
creditors  Is  extinguished,  and  cannot  form  the 
consideration  of  a  new  promise.  Evaas  v.  Bell, 
IS  Lea,  bOB. 

Of  course.  If  a  debt  Is  once  eztlngulahed  by 
the  voluntary  act  of  tbe  party.  It  cannot  be  re- 
vived without  a  new  consideration.  It  Is 
otherwise  where  the  remedy  Is  lost,  as  by  tht 
bar  of  the  statute  of  limitations,  or  a  diacbarge 
In  bankruptcy.  leaving  the  debt  Itself  UDalTected. 
A  morsl  obligation  Is  not  alone  a  sufficient  coa- 
Slderatlon  to  sustain  a  promise.     Ibid. 

It  will  be  observsd  that  the  denial  of  the  ap- 
plication of  tbe  exception  to  this  class  o(  cases 
extends  the  general  doctrine  that  a  moral  obli- 
gation will  not  support  a  promise  beyond  tbe 
point  to  which  the  cases  cited  In  division  I.  car- 
ried It.  and  beyond  the  point  up  to  which  It  can 
be  BEserted  ss  a  universal  rule. 

There  are,  however,  a  few  decisions  that  up- 
bold  the  validity  of  a  new  promise  after  a  vol- 
untary discharge  by  set  of  the  parties. 

In  Mrl'heraon  V.  Bees.  2  Penr,  &  W.  B21, 
nibnon.  Cb.  J.,  expressed  the  opinion  tbat  tbe 
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morality  which  sapports  a  promise  after  a  dis- 
charge by  operation  of  law  rests  on  grounA 
less  secure  In  point  of  reason  than  when  the  dis- 
charge is  by  voluntary  act  of  the  creditor,  and 
■aid  a  release  In  consideration  of  present  em- 
barrassment Is  necessarily  on  an  Implied  con- 
dition in  morals  that  advantage  be  not  taken  at 
It  after  the  embarrassment  has  ceased. 

In  Willing  V.  Peters,  12  Serg.  «  R.  17T,  th» 
court  repudiated  the  distinction  between  a  dls- 
'  rge  by  law  and  a  discharge  by  the  voluntary 
of  the  creditor,  holding  that  a  promise  by  a. 
debtor,  after  the  execution  by  the  creditor  at 
the  debtor's  request  of  a  voluutsry  release,  t» 
pay  the  balance  of  the  debt.  Is  founded  on  a  suf- 
ficient consideration,  and  Is  binding. 

In  Snevlly  v.  Bead,  9  Watts,  8»6,  tbe  court 
held  that  the  arrest  of  a  debtor  upon  a  capla» 
ad  sattstaclenduni.  and  a  discharge  from  the  ar- 
rest by  the  consent  of  the  creditor,  eztingulsb 
the  Judgmeot.  and  It  Is  not  a  good  consideration 
far  a  subsequent  promise  to  pay.  Tbe  court 
says  that  the  case  of  Willing  v.  Peters,  1» 
8ei%.  k  B.  182.  went  a  great  way,  but  not  so. 
for  as  the  case  before  It,  since  bcre  there  was 
a  aatlstactlon  received  In  the  Imprisonment  Of 
the  person  of  the  defendant. 

Tbe  moral  obligation  remaining  after  a  vol- 
untary release,  under  seal,  of  a  debt  Is  sulBcIent 
to  support  a  new  promise  to  pay  the  tame- 
Baeder  r.  Barton,  11  W.  N.  C.  1S5. 

The  court  relies  on  Willing  v.  Peters.  12  Serg. 
A  B.  1T7.  and  distinguishes  Snevlly  v.  Bead.  ^ 
Watts,  B»U,  on  tbe  ground  tbat  tbere  there  wa» 
legal  satisfaction  by  the  arrest  of  the  debtor. 
the  court  considering  that  after  that  the  debt 
was  extinguished,  both  legally  and  morally. 

Csllahan  v.  Ackley,  0  Pblla.  99,  however.  hel« 
tbat  a  note  given  by  a  debtor  immediately  aft^ 
his  release  by  a  deed  of  composition  Is  wltboQt 

Jamison  v.  Ludlow.  S  I<a.  Ann.  492.  bold* 
that  a  new  promise  to  pay  the  balance  of  tt 
debt  after  a  voluntary  release  of  a  portion 
thereof  did  not  require  a  new  pecuniary  con- 
sideration, as  tbere  still  aubsists  such  a  natural 
obligation  on  the  part  of  the  debtor,  thus  re- 
lieved by  the  mercy  of  the  creditor,  as  woulA 
have  estopped  him  from  recovering  back  If  hft- 
paid, or  form  a  sulOclent  consideration  for  anew 
promise.  The  court  expressed  tbe  opinion  that 
the  aamerule  that  appllesto  a  newpromlse  after 
a  discharge  in  bankruptcy  applies  to  a  voluntary 
releaseglven  upon  apartlal  payment. citing  Will- 
ing v.  Peters,  12  Berg.  A  H.  177.  A  fortioH, 
where  a  release  was  Induced  by  misrepresenta- 
tion or  (rsud.  In  this  case  the  fraud  and  the- 
se Merrlman,  44  Conn.  CST.  and  Hlggglns  v. 
Dale,  28  Minn.  120,  B  N.  W.  S83.  hold  that  a 
new  promise  after  a  dlscbarge  by  a  composition- 
In  bankruptcy  to  which  the  creditor  assenteil 
Is  sufficient  1o  revive  the  debt :  but  these  deci- 
sions are  upon  tbe  ground  that  such  a  dis- 
cbaree  is  not  tbe  voluntary  act  of  the  credltor- 
In  Tnmiball  v.  Tllton,  21  N.  H.  128.  the  court 
recognised  and  stated  the  doctrine  that  the 
moral  obligation  remaining  after  a  discharge  of 
a  debtor  by  operation  of  law  Is  sufficient  to  sup- 
port a  new  promise,  and  discussed  some  of  tbe 
cases  distinguishing  between  a  discharge  by 
operation  of  law  and  one  by  the  v.' 
ot  the  party,  and  Intlmo"  " 
the  question,  that  the  disti 

Stcsrns  v.  Tappln.  B  Duer.  204.  did  not  hold- 
that  the  mora!  obligation  remaining  after  a  vol- 
untary release  ot  a  debt  Is  sufficient  to  support 
a  new  promise  to  par,  but  conceded  that  point 
for  the  purpose  of  <he  argument,  and  held  (hat 
the  complaint  should  be  dlsTulssed  In  any  case- 
because  It  proceeded  on  the  original  debt,  and 
not  on  the  new  promise. 


without  deciding 
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4.  -Vew  premise  after  maforllt. 

The  welJ-ratabJIghed  rule  that  a  new  promise 
<bT  (D  totjnt  alter  actalalag  maJorllT  neeilB  no 
Dev  roUBideratloa  la  an  appllcacloa  ol  tli«  ei- 

In  Cockahott  ».  Bennett,  2  T.  E.  TB3,  1  He- 
-vliieil  Bep.  417,  In  dlHtlnsulsblnB  the  esse  be- 
fore him,  Aahhursc.  J.,  said:  "This  la  not  '" 
a  security  given  bj  an  Infant  whlcli  la  only 
Tolduble.  [or  that  ma)-  be  reTWed  by  a  promln 

bound  Id  eiiult;  acd  In  conacience  to  dlachargt 
tLe  debt,  though  the  law  would  not  compel 
blm  to  do  ao,  but  he  ma;  waive  the  prlv"  „. 
■of  Infancy,  whkb  the  law  glvea  blm  tor  the  pur- 
pose of  tecurlug  him  agnlnat  the  ImpoHltlona 
of  deali^lng  peraona.  Aud  If  he  cboose  Co  waive 
bis  privilege,  the  Bubsequenl  promlae  wlil  oper- 
■ate  upon  the  preceding  conalderatlon." 

Cooper  v.  Martin,  4  Eaat.  T6,  after  holding 
that  one  who  marrlea  a  widow  who  haa  chll- 
<lreD  by  her  former  bnaband  la  not  bound  to 
maintain  ihem  Chough  they  wera  maintained  b; 
ber  before  her  aecnnd  marrla^,  Further  bcid 
that  If  the  aeeond  bnaband  mBluIalned  such  chll- 
-dren.  It  la  a  good  conalderatlon  for  a  procalae  by 
them  when  they  come  ot  age  to  repay  the  ei- 
{MQae  of  their  maintenance. — eapeclally  wbere 
the  aecond  buaband  wu  a  man  of  amall  aub- 
•cance,  and  tbe  cbUdren  had  a  competent  provi- 
sion to  receive  when  they  came  of  age,  which 
waa  to  accumulate  tor  Ihem  la  the  mean  time, 
and  be  made  no  application  to  chajicery  for  an 
■llownuce  out  of  the  fund  aa  be  might  have 
-done.  Lord  El  lea  borough,  Cb.  J.,  aald :  "Havtng 
done  BD  act  beneficial  for  tbe  defendant  In  hla 
iDfancy.  it  la  a  good  conalderatlon  for  tbe  de- 
(ondant'a  promise  after  he  came  of  age.  In 
such  a  case  the  law  will  Imply  a  requeat.  and  the 
<act  of  the  promise  baa  been  found  by  the  Jury." 

The  principle  on  which  the  law  allowa  a  par- 
ty who  haa  attained  tbe  age  of  Cwenty-oae  to 
dive  validity  of  contracla  entered  into  during 
bis  Infancy  la,  that  be  la  auppoaed  to  have  ac- 
4|nlred  tbe  power  ot  deciding  for  himself  wheth- 
er the  tranaactloa  In  queatlon  la  one  of  a  merlC- 
-orloua  character,  by  which  In  good  conaclence 
he  ought  to  be  bound,  and  there  ia  nothing  in 
the  llablllly  an  an  account  atoted  to  take  that 
out  of  the  general  principle  Willlama  ».  Moor, 
11  Uecs.  &  W.  263.  2  Dowl.  N.  8.  033,  12  L.  J. 
Elfh.   N.    S.   K)3.   7  Jur.   SIT. 

The  eipendlture  by  a  stranger,  without  obll- 
«Btlon.  ot  his  own  funds  for  ihe  benefit  of  an 
Infant  bereaved  of  parents  In  maintaining  and 
educating  her.  la  a  auCnclent  consideration  to 
-support  an  eipresa  promlae,  made  after  ahe 
comei  of  age.  to  repay  the  amount  ao  expended, 
where  during  the  continuance  of  such  eipendl- 
ture  and  of  her  Infanry.  she  became  entitled  to 
*.  great  estate  oat  of  which  no  allowance  for 
ber  maintenance  or  education  waa  applied  for  or 
made  \  and  If  such  expenditure  was  made  at  the 
request  of  licr  brolher-in-law,  and  In  coDaequence 
thereof  he  became  liable  for  the  amount,  tbe  ex- 
istence of  such  liahlllty  on  hla  part  would  be  a 
snfllclent  conalderatlon  Co  support  an  eipreaa 
promise  made  by  ber  after  she  became  of  ajre  to 
Indemnify  him  agalnat  any  loas  he  might  there- 
Bakec  v.  Cregory,  28  Ala.  644,  65 
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e  by  partv  to  ntgottable  paper. 
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Another  wsll-eaCBbllBbed  rule  that  must  tw 
regarded  aa  an  appllcaCIon  of  the  exception  to 
Ihe  general  docCrlne  la  that  which  upholda  tbe 
validity  ot  a  new  pi-omlae  by  a  party  to  negotia- 
ble paper  after  knowledge  ot  laches  dlachar^lDK 
him  trom  liability.  The  rule  1*  not  often  ex- 
pressly  placed  u^ion  the  ground  ot  a  moral  obll- 
gntlon,  but,  treating  the  phrase  "moral  obliga- 
tion" In  the  broad  sense  already  referred  to, 
thia  class  of  cases  would  come  within  the  gener- 
al doctrine  were  It  not  for  Che  exception. 

In  the  following  case,  ic  will  be  ubaerved  that 
Che  rule  la  eipreaaly  put  on  tbls  ground. 

A  new  promise  by  an  assignor  of  a  note,  who 
has  been  discharged  from  liability,  hy  failure 
to  sue  the  maker,  to  pay  thj  same,  being  founded 
on  a  moral  obligation  ai-lalng  from  his  assign- 
ment of  the  noteB  for  a  valuable  consideration, 
Is  legally  obligatory  upon  him.  Mardls  v.  Ty- 
ler, ID  B.  Mon.  382. 


.  SeiB  promt 


)  after  fudgnteiit. 


Promises  ot  this  class  bars  bt«n  held  to  coma 
with  In  the  eicepClon. 

In  Turllngcon  v.  aianghtsr.  B4  Ala.  lOS,  *■■. 
pro,  the  court  held  that  an  eipreaB  promlae  by 
a  judgment  creditor  to  repay  to  the  Judgment 
debtor  tbe  eiceaa.  If  It  should  appear  that  the 
Judgment  was  for  too  much,  waa  supported  by 
H  Bumclent  consideration,  upon  the  ground  that 
the  Judgment  creditor  waa  under  a  moral  obliga- 
tion, either  to  aljate  the  amount  of  tbe  decree, 
or.  It  under  mistake.  It  was  paid  to  bin.  to  re- 
fund tbe  excessive  payment ;  and  that  auch 
moral  obllsatljn  originated  from  a  poaltlve  legal 
duty  which  be  could  have  enforced  before  the 
decree  was  eotered,  and  therefore  the  case  cams 
within  tbe  exception  to  the  general  doctrine. 

Where  plalntlfT  Id  forecloaure  has  Called  to 
tbe    defendant    with    certain    payments. 


r  tbe  ei 


I.  lie< 
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e  been  cited  for  Ihe  purpose 
ot  showinf;  Ihat  tbe  promlaea  of  thia  class  reat 
upon  a  moral  obligation  Id  the  broad  sense  of 
that  term,  and  It  la  Dot  Intended  to  discuss  Ihe 
general  queaCloD  aa  to  the  validity  of  tbeae 
promisee. 

Many   of  these  cases  do  not   expressly   base 

the    decision    upholding    the    promise    on    the 

froand  of  a  moral  obligation  coming  within  the 

«zeeptloD  to  tba  general  doecrlne,  buc  It  la  ob- 
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subsequenc  promise  by  him  to  refund  the  excess 
Is  sufficient  wit  boat  any  new  consideration. 
Uoyle  V.  Rellly,  18  Iowa,  108.  8C  Am.  Dec.  582. 
A  promise  by  a  Judgment  creditor  after  re. 
covery  of  tbe  Judgment  to  allow  tbe  Judgment 
debtor  the  amount  of  certain  poymenta  which 
.  .  _  .de,  but  which  were  not  allowed  for  in 
taking  the  Judgment.  Is  supported  by  a  sufficient 
'on  si  deration.  Cameron  v.  Fawler,  5  Hill.  300. 
□  thie  caae  the  court  said  that  there  existed 
1  clear  legal,  aa  well  aa  equitable,  obligation  to 
.pply  tbe  payments  In  eitlngulsbment  of  the 
lebt  aqaloat  the  defendant  before  It  passed  iDto 
Judgment;  and,  though  afterwards  the  obllga- 
'  1  bernme  Incapable  of  being  enforced  sclll 
'onsllluted  a  good  consideration  for  the  sub- 
sequent promise. 

iVhere  one  pays  a  debt  and  Cakea  a  receipt 
refor.  but  auhaequently.  through  hla  omlsalon 
produce  the  receipt  In  bis  defense,  a  Judgment 
la  taker  against  blm  for  Ihe  same  debt,  which 
he  again  pays,  there  Is  such  a  moral  obligation 
of  the  creditor  to  refund  Ihe  money 
k  good  consideration  to  supporl  an 
assumpsit  or  expresa  promlae  to  pay  It.  Rent- 
ley  V.  Morae,  14  Johns.  468.  The  court  aald  that 
he  moral  obligation  was  as  strong  as  In  tbe 
'nae  of  a  debt  barred  by  statute,  or  some  posi- 
tive rule  of  law. 

The  moral  obligation  ot  •  county  treasurer, 
nflpr  his  account  has  been  settled  and  after  the 
Eettlement  baa  been  conflrraed  by  a  judgment 
binding  on  all   parties,  to  pay   a  apeclDed   aum 

la  a  Bufllclent  eoDslderatloa  to  support  a  ptom- 


t  CoCKT  Of  Al-I't. 


T.  Xtie  promiai  after  Htcaverture. 


Tbe  doctrine  of  the  prlDCIpal  rase  that  the 
oonlrnct  or  a  marrted  woman.  Dot  with  r  ' 
tnct  to  her  Beparate  estate  and  where  not  espe- 
clallr  allowed  b;  statute,  la  void  SDd  wl" 
support  a  new  promise  after  the  removal  ■ 
dlsamlltr  to  contract,  has  the  support  ol  the 
Krcater  number  of  dectslooa,  thougb  It  bas  been 
■ttarked  aod  repudiated  bj  a  number  of  courtH 
of  hieh  Btandlng.  The  contrar;  doctrine  was 
asserted  by  an  earl;  Kngllib  case,  Iiec  v.  Uug- 
gerldge  (IHt3)  S  Taunt.  SS,  which  baa  beea  fre- 
quently cited  and  discaned  In  the  later  canes, 
both  bj  those  for,  and  those  aKalast.  the  doc- 

trlDf 

the  T 

security  of  her  bond  was  a  sufflctent  con  side  ra- 

rense,  to  pa.v  the  aatne.  Tbe  case,  however.  Is 
nomenhat  weakened  as  an  aulhorltj  b;  the 
fact  that  each  of  tbe  four  Judaea  who  eipreaaed 
his  oplnloD  stated  broadly  and  unqualifiedly  the 


nhtlgntlon  Is  sufficient  to  «!_ 
promise,  and  seemed  to  base  the  decUlon  an 
that  ground.  It  1*  slgnlfleant  In  this  connection 
that  DO  relerence  was  made  to  tbe  note  to  Wen- 
nail  V.  AdDey  before  referred  to.  The  neit 
lEnsllah  rase  In  wblcb  tbe  question  arose  was 
IJttletleld  T.  Shoe.  2  Barn,  t  Aid.  811.  The  dec- 
laration In  that  raae  stated  that  tbe  plaln- 
tllTs  testator  bad.  at  the  request  of  the  defend- 
ant, a  married  woman,  supplied  ber  with  goods, 
and  tbat  In  eonaideratlon  of  the  premlaes,  and 
of  tbe  price  of  tbe  goods  being  due  and  unpaid, 
she  promised  to  pay  therefor  after  her  husband's 
death.  The  rourt  held  that  tbe  declaration 
was  not  supported  by  the  proof,  and  that  a 
nonsnit  was  properly  granted  because  the  dec- 
laration In  BiibstBDce  alleged  that  the  Hmonnt 
wai  due  from  her,  and  the  plaintiff  failed  In 
proof  of  that  sllegatlon.  since  It  appears  that 
the  goods  were  supplied  to  her  wblle  her  hus- 
band was  living,  BO  that  the  price  constituted 
a  debt  from  him.  The  court  said  that  In  Le« 
V.  Muggei'ldge  all  tbe  clrcumatancea  wblcb 
showed  tbat  the  money  was.  In  conscience,  doe 
from  the  defendant,  were  correctly  set  forth  In 
tbe  declaration. 

This  decision  seems  on  Its  face  clearly  dlatln- 
gulsbable  from  Lee  v.  Uuggerldge,  E  Taunt.  34. 
supra,  upon  tbe  ground  pointed  out  In  Gouldlng 
V.  DHvldBon,  26  M.  Y.  607.  fnfni,  that  tbe  price 
of  the  goods,  although  they  ware  fnmlsbed  to 
the  wife,  originally  conatltuted  a  debt  from  the 
bUBband.  Tenterden,  Ch.  J.,  however,  remarked 
In  tbia  case :  "The  doctrine  that  a  moral  obli- 
gation IB  BUIBclcnt  eonaideratlon  for  a  anbse- 
quent  promise  Is  one  which  should  be  received 
with  some  limitation:  and  that  remark  was  re- 
garded  by  the  court  In  Eastwood  v.  Kenyon 
<1R40I  11  Ad.  ft  Rl.  438,  B  Ferry  ft  D.  276.  * 
Jnr.  1081.  Inrra,  as  amounting  to  a  dissent  from 
Lee  V.  Muggeridgs. 

A  record  wblch  merely  states  tbat  goods  were 
supplied  to  a  married  woman,  who  after  her 
husband's  death  promlaed  to  pay.  Is  not  suffi- 
cient. The  debt  waa  never  owing  from  her, 
and  If  there  waa  a  moral  obligation  It  ahouid 
havi»  heen  shown.  Meyer  v.  Haworth.  8  Ad.  ft 
Bl.  417. 

It  will  be  obaerviH]  that  the  foregoing  opinion 
of  Lord  Denman.  Ch.  J.,  does  not  eipresaly  re- 
pudiate ihc  doctrine  that  a  mere  moral  obliga- 
tion is  a  good  consideration  for  a  promise. 
53  L.  R.  A. 


In  Eastwood  v.  Kenyon  It  was  held  tbat  aik 
agreement  by  a  husband  witb  his  wife's  former 
guardian  to  pay  a  note  given  by  the  latter, 
the  proceeds  of  which  bad  been  expended  in  im- 
proving tbe  real  estate  of  his  ward  before  her 
marriage,  waa  without  consideration,  notwith- 
standing that  the  wife,  after  attaining  her  ma- 
jority and  while  sole,  aawinted  to  the  Improve- 
ments and  promised  to  pay  tbe  note,  and  tbe 
hunhand.  In  the  right  of  hia  wife,  had  received 
alt  the  benefit,  and  In  conBlderation  of  the  prem- 
ises had  promlaed  to  pay  the  note. 

This  case  has  been  retiarded  as  overrnllng 
Lee  V.  Uuggerldge,  and  as  establlahing  in  Eng- 
land the  doctrine  adopted  by  tbe  principal  case- 
Tbe  opinion  refers  to  tbe  note  In  3  Bos.  *  P. 
240.  and  approves  ot  the  rale  there  laid  down, 
"that  an  exprew  promise  can  only  revive  » 
precedent  good  cotislderatlon  which  might  have 
been  enforced  at  law  tbrongh  the  medium  of 
an  Implied  promise,  bad  It  not  been  aaapended 
by  some  poBltIra  rule  of  law ;  hot  can  give  no- 
orlplnal  cause  ot  action  If  the  obligation  oa 
wblch  It  Is  founded  never  coaid  have  been  en- 
forced at  law  though  not  barred  by  any  legal 
maxim  or  statutory  provision."  Tbe  court  saya 
that  Lee  v.  Muggerldge  la  decidedly  at  variancs 
with  the  doctrine  of  the  note.  If  tbe  reterenn 
laaertlon  In  tbat  case  of  the  broad 
I  moral  obligation  Is  a  good  con- 
a  promise,  the  statement  Is  un- 
it la  not  so  clear  that  ths 
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Indeed.  It  Is  difficult  to  perceive 
the  conBideralloo  upon  which  a  married  woman's 
contract  rests  does  not  come  within  the  defiui. 
tlon  here  given  of  a  consideration  that  may  be 
revived.  In  ^ubseqaent  caaes  the  validity  of 
the  new  promise  haa  tieen  denied  upon  the 
ground  that  the  original  promise  was  not  merely 
voidable,  as  in  the  case  of  an  Infant's  contract, 
but  absolutely  void ;  but  there  docs  not  seem 
to  be  any  auggestion  of  such  a  distinction  In 
this  statement  ot  the  rale.  The  doctrine  ot  Le« 
V.  Muggcrldge  Is  adopted,  after  a  full  discnsslan 
by  C-oulding  v.  Davidson,  20  N.  Y.  604,  In  oblcb 
the  New  York  court  of  appeals  held  that  where- 
a  married  woman  rnrrylng  on  trade  as  an  un- 
married woman  In  her  own  name  bought  goods 

Bit>illty  and  gave  her  notes  for  psrt  of  the  price. 
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pay  tbe  notes  and  the  retidue  of  the 
price  of  the  goods  had  a  sufficient  support  In 
the  moral  obllgetlno  founded  upon  the  ante- 
cedent valuable  consideration  created  for  her 
own  personal  benefit. 

Llttletleld  v.  Shee.  2  Barn,  k  Ad.  811.  as  al- 
ready sbown,  vaa  dlatlnguished  upon  tbe  ground 
that  the  price  of  gooda.  although  they  wer» 
r>irnlBhed  to  her.  originally  constituted  a  debt 
from  the  busband.  Emott.  J,,  alluding  to  the 
distinction  taken  In  some  cases  between  obllga- 
Ilona  wblch  are  void  and  such  as  are  only 
voidable,  says  that  If  the  contract  Is  wholly 
void  it  alpne  wjli  not  sustain  a  subEequent  prom- 
ise to  falfll  It:  but  where  there  la.  beyond  or  be- 
fore the  void  security  or  agreement,  a  moral  ob- 
ligation or  duty,  arlalng  from  benefits  received- 
or  otherwiie.  which  would  ralae  an  Implied 
promise,  except  for  the  disability  to  make  a 
promise,  which  tbe  law  imposea,  a  promise  made 
after  the  disability  is  removed  can  rest  upon 
this  benefit  snd  duty  ss  a  sufficient  considera- 
tion. He  says  tbat  tbe  atalement  in  the  note 
in  Wcnnail  v.  Adney.  3  Bos.  k  P.  247,  that.  "If 
a  contract  between  two  persons  be  void  and  not 
merely  voidable,  no  subBcquent  express  promise- 
will  operate  to  charge  tbe  party  promising,  evelt 
though  he  has  received  a  ttenefit  from  the  coo- 
trnct."  la  strictly  true  aa  to  a  promise  faundetf 
opon  the  contract  alone ;  but  the  case  of  usorl- 
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una  Ioktu  wfalcb  the  twrroirer  Till  be  held  to 
(H17  ui>OD  ■  BUbnegueot  promlie  Bhowi  that  when, 
behind  the  void  contract,  there  la  a  auDclenC 
coatlilerBilon.  It  will  auatalu  a  aubae>iuent  prom- 
lae.  Again,  be  Haya :  "So.  wben  the  promlwr 
was.  at  the  time  of  the  receipt  ol  the  benefit. 
ondec  a  mere  dlaabJIIty  to  contract  to  make  It 
good,  arising  from  a  mle  or  mailm  of  law,  and 
allhoDsb  aucb  a  contract  could  neither  be  ei- 
preaa  nor  Implied  at  the  time,  yet  a  aubaequent 
promlae.  after  the  dliabllity  ia  removed,  will 
rest  apon  the  original  benpflt,  paaalng  over  any 
invalid  contract  or  pri'iulse  at  the  time."  Iti 
two.  at  lea  It,  of  the  three  oplnlona  written  Id 
this  cBie  the  new  promise  la  regarded  aa  coming 
wltbln  tbe  role  as  ataled  in  the  note  to  S  Boa. 
t  V.  249. 

Nelnon,  Ch.  J..  In  WIIiod  t.  Burr.  23  Wend. 
386,  after  holding  tbat  a  femme  cocert  who  re- 
taiua  couDsel  in.  a  divorce  suit  waa  not  liable 
to  him  for  bla  fees,  aald  toiiter}  that  If  a  prom- 
lae  BubBequeut  to  divorce  could  be  Bhown  tbe 
defendant  would  be  llaMe ;  tbat  In  that  case  the 
prerlona  aervlces  for  her  beneSt  ajid  at  her  re- 
quest would  coDitltute  B  moral  obllgatlan  aan- 
rlent  to  uphold  the  promlae  made  after  tbe  re- 
moval of  tbe  dlaablUty, 
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of  canes,  adopted  the  doctrine  of  Lee  1 
Mug^rldgG  and  Gouldlng  v.  Davidson. 

Where  a  married  woman  with  a  conalderahl 
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would  pay  therefor,  her  Bubsequi 
promlae.  after  the  dlasolutlon  of  the  marrlBKe. 
to  pay  for  the  same,  la  supported  by  a  consid- 
eration.    Hemiihlll  y.  McCllmana,  24  Fa.  aU7. 

Wblle  It  appears  In  Ihla  case  that  the  defend- 
ant had  a  separate  estate  at  tbe  time  of  he: 
marrlage,  11  does  not  appear  that  the  debt  be- 
fore the  new  promise  waa  eoforceable  aeatnst 
such  separate  property  In  equity,  and  tbe  court 
■ays  that  tbe  plaintiff  la  bound  to  pone,  that  her 
original  contract  was  goad  tm-  aoTblng,  and  tbat 
be   trUBted   to  her   own  justice. 

The  Indebtedneaa  of  a  married  woman  la  a 
anfficient  coDalderatlon  to  support  a  promlae  by 
a  third  peraon  to  pay  It.  Leonard  v.  DuIDn.  04 
Pa.  218. 

Tbe  decision  on  thla  point  waa  treated  sa  a 
corollary  of  the  proposition  tbat  the  moral  ob- 
ligation ia  sudiclent  to  support  a  promise  hy  a 
"         "f  after  dlscoverti 
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given  by  a  firm  of  which  she  la  a  member  while 
covert  la  a  auOlcient  consideration  aa  to  her  for 
renewal  notes  given  by  tbe  Drm  after  her  dls- 
coveriure.  Brooks  v.  Merchants'  Nat.  Bank, 
13S  Pa.  304,  IT  Atl.  418. 

A  promise  by  a  married  woman  during  cover- 
ture to  aecure  the  payment  of  toana  made  to 
her  buaband  Impoaea  a  moral  obligation  upon 
her  which  la  a  sufficient  consideration  for  a 
subsequent  promise  made  after  diBcoverture. 
Ilolden  T.  Banes  (1801)  140  Pa.  68,  21  Atl.  2.19. 

The  court.  In  Brown  v.  Beuaett,  TQ  Pa.  420. 
held  that  a  promise  by  a  woman  after  dlscover- 
tnre  to  ratl^  a  contract  for  tbe  sale  of  her  real 
estate,  made  during  coverture,  was  valid.  Tbe 
conrt.  however,  said  that  n  naked  ratlBcatlon  by 
■  married  woman  after  dlscoverture  would  not 
avail,  but  that  in  the  case  at  bar  she  received 
one  of  the  Instalments  due  upon  the  contract 
■fier  the  death  of  her  buaband.  and  that  tbat 
was  Bunclent  to  support  the  promlae,  admitting 
a  conalderatlon  to  be  necessary. 

Id  Trout  v.  McDonald,  83  Pa.  144,  the  court 
held 'that  a  widow  had,  by  receiving  royalties, 
ratified  the  grant  of  a  right  to  mine  coal  on 
her  properly  made  by  her  husband  during  hla 
UCellme. 

I(  the  original  debt  for  which  a  married 
woman  gave  a  Joint  Judgment  note  with  her 
S3  L.  R.  A. 


husband  was  her  own.  tboagh  unrecoverable  br 
roaaon  of  her  coverture,  the  moral  obllgatlMi 
to  pay  Is  a  aufflclent  conalderatlon  to  support  a 
rnllHcntlon  or  recreation  of  It  after  coverturs 
ceased.  If  tbe  original  debt  was  ihut  of  her 
husband,  which  ahe  during  coverture  hud  con- 
tracted to  pay  out  of  ber  separate  eatste,  thla 
fact  creates  a  moral  obligation  which  la  a  aulB- 
clcnt  conalderatlon  to  support  an  agreement  to 
revive  the  JudiimeDl  entered  upon  tbe  note. 
Oelaelbrecbl   v.   Qelselbrecbt.   8   Pa.    Super.   Ct. 


a  married 


183. 

Tbe  moral  obligation  rest 
woman  to  pay  a  Judgment  note  which  waa  oclg- 
Inaily  void  because  of  her  coverture  Is  sulQclent 
to  support  a  revival  of  the  Judgment  by  agree- 


of  her  buaband.     J.'e 
225. 


married  woman'a  act.     Lyons  v.  Bums,  8  Pa. 
Co.  CI.  339. 

The  moral  obligation  of  a  married  woman  ta 
pay  a  note  made  by  herself  and  buaband.  tbongb 
on  ita  face  the  debt  of  the  latter,  Is  sufficient  to 
new  promise  to  do  so  after  the  death 
~       ,    11   Lane.   L.   Rev. 


itogny,  3S  La.  Ann.  Sfil),  and 
BrowDSOD  v.  Weeks.  47  La.  Ann.  1042,  IT  So. 
489.  held  that  a  wife  may  after  tbe  death  of  ber 
buiband  ratify  an  act  during  hla  lifetime  by 
which  ahe  bound  heraelf  and  ber  property  for 
hla  debt.  These  decisions  are  upon  tbe  grounll 
that  the  nullity  oF  the  contract  was  not  aiich 
as  to  make  It  abaolutely  noneilatent,  but  it  sim- 
ply remained  during  the  marriage  without  effect. 
The  Mississippi  high  court  of  errors  and  ap- 
peals In  Franklin  v.  Beatty.  27  Ulss.  347,  said  : 
■The  contract  of  a  femme  covert  la  void  by  the- 
oRiman  law.  Uut  it  Is  not  void  to  all  Intents 
and  purposes.  It  la  neither  mnlum  proMbitum 
nor  iiiolum  lit  »e.  It  may  he  founded  on  a  good 
and  valid  consideration  entitling  It.  In  all  hut 

court  of  lusllce.  In  the  form  In  which  it  standk 
It  cannot  be  enforced,  but  the  good  and  valuable 

moral  obligation  which  will  support  a  new 
pronilse  founded  on  It.  made  by  her  after  ahe 
becomes  a  fcmiae  aoir,"  Under  the  Influence  of 
the  principle  so  stated  the  court  upheld  a  mort- 
gage executed  by  the  husband  and  wife  on  her 

given  by  ber.  The  decision.  It  will  be  observed. 
Ia  not  upon  the  ground  that  the  notes  were  or- 
iginally chargeable  In  equity  against  ber  sepa- 
rate property,  aince  the  joint  deed  of  herself  ond 
her  husband  nnder  the  statute  was  necessary 
to  charge  her  separate  estate.  The  court  re- 
lies for  support  of  Ita  proposition  on  Lee  v. 
Muggerldge,  5  Taunt.  30. 

This  decision  however,  aa  pointed  out  by  tho 
court  in  Hendricks  v.  Robinson.  SB  Mlsa.  eS4. 
31  Am.  Hep.  882,  waa  virtually  overruled  Id 
Porteraeld  v.  Butler,  47  Hiss.  ISG.  12  Am.  Rep. 
820.  In  which  the  aupreme  court  of  the  aame- 
state  reviewed  at  length  tbe  question  whether  a 
promlae  by  a  married  woman  conld  be  revived 
by  her  subsequent  promise  alter  dlscoverture 
without  any  new  conalderatlon,  and  finally  de- 
cided the  queatlon  in  the  negative.  The  ques- 
tion Is  discussed  from  the  point  of  view  of  tbs 
moral  obligation  Involved,  and  the  court  re- 
fUB'fli  to  follow  Lee  v,  Muggerldge,  saying  that 
that  case  had  tieen  practically  overruled  by  sub- 
sequent cases.  It  la  somewhat  aurpri^ng  tbat 
tbe  opinion  makes  no  reference  whatever  to- 
Franklin  v.  Beatty,  although  tbe  declalon  an- 
nounced la  directly  oppoaed  to  the  decision  In 
that  case.  I'he  position  of  tbe  court  seems  t(»- 
be  suuimarlied  In  tbe  foltawlng.  from  the  opin- 
ion :  "The  contract  sought  to  be  revived  and 
la  void  ob  Initio,  void  at  the  common 
I  void  as  nnaulborixed  by  atatute,  ner 
reating  upon  tbe  defendant  any  moral 
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-or  conKloitlaiH  obllEatlon  to  iwrlorm  the  orlg- 
tat^  undartaUng.  A  femt  ootTvrt  cbu  acqalre 
■pTopettj  under  oar  lawi  oa\j  Car  caib,  and  ibe 
purcbau  of  *  ■CramboaC  oa  cradit  Itbe  orlglnaJ 
obligation  wai  Incurred  for  lach  purchase]  !■ 
•o  antirelj'  contrarj  to  the  spirit  of  recent  leg- 
lilatlOQ  for  the  protection  of  married  women, 
and  ao  clearly  uaautborlzed  bj  the  enablluc  acts 
ol  the  laet  lew  jcHra,  that  auch  a  transact  Ion 
falls  to  conimead  Itaelf  to  the  favor  of  tbe 
courts,  or  to  Impose  a  clolm  upon  tbs  coasclence 
■of  tba  party." 

The  folloH'Ing  coaea  anpport  tba  doctrloa  o( 
the  principal  case. 

Ab  advBDce  of  money  to  the  bod  of  a  married 
woman  upon  her  promlae  lo  repa;  tba  same  does 
Dot  create  aurb  a  moral  abligatlan  upon  ber  ■■ 
tn  auOlclent  to  sopport  her  subsequent  promise 
when  aule  to  repay  the  same.  Wataoa  t.  Dun- 
lap.  2  Crancb,  C.  C.  14,  Fed.  Cms.  No.  17,282. 

lb  Loyd  T.  Lee.  1   Strange.  S4.    a    married 

ber  busbBDil's  deatb.  In  conalderatlon  of  for- 
bcarauce.  promised  to  pay  It.  and.  failing  to  do 
so.  an  action  was  brought  against  her ;  but  it 
WM  held  at  «l«l  prill*  tbst  tbe  note  originally 
was  not  merely  loldable  but  atwolutely  void, 
and  that  forbearance,  where  originally  there  Is 
no  cause  of  action,  la  no  consideration  to  raise 
an  assumpstt.  The  Jadge  aald  It  mlgbt  bive 
been  otherwise  If  the  contract  was  but  roldable. 
A  cuntract  made  by  a  married  woman  whicb 
at  the  time  tt  was  made  waa  void.  Impoalng  no 
-personal   liability  either  at   law  or  In  equity, 


illlty  ti 


d  by  SI 


Thompson     t.     Uni^lDa 
<18S0)   lie  Ala.  93.  22  Go.  832. 

No  mere  mora)  duty  disconnected  from  all 
■legal  or  equltnble  charge  upon  tbe  person  or  es- 
tate of  a  married  woman  will  support  her  sab- 
imlse    made   sfter   her   disability    to 


IM4. 


nent  by  a  wife 
io  pa;  her  attorneys  for  procuring  a  divorce 
Is  void,  and  the  services  rendered  In  pursuance 
of  tbe  contract  and  a  new  promise  after  the  di- 
vorce to  pay  tbe  ssme  cannot  make  It  valid. 
Putoam  T.  Tennyson.  SO  Ind.  156. 

The  contrnct  of  a  married  woman  to  repay 
money  loaned  to  her  la  not  voidable  merely, 
but  Bliaolntely  void,  and  Incapable,  without  some 
new  and  valuable  consideration,  of  having  vital- 
ity or  binding  force  given  to  It  by  promises  to 
pay  made  by  her  after  tbe  death  of  ber  husband. 
Maber  v.  Hnrtln.  48  Ind.  314. 

Thomaa  v.  Passage.  S4  Ind.  106,  after  holding 
that  a  promise  by  a  married  woman  to  pay  for 
medical  treatment  out  of  ber  separate  estate 
was  void  and  constituted  no  charge  upon  her 
separata  estate,  further  held  that  a  new  prom- 
ise by  ber  after  her  husband's  death  to  pay  for 
such  services  was  without  consideration.  The 
moral  obligation  In  this  case  seems  to  have 
been  very  strong. — since  the  plalotllT  refused  to 
render  bis  services  upon  the  credit  of  the  has- 
bnnd,  as  be  was  Insolvent,  and  consented  to  ren- 
der tbem  only  after  the  aareemeiit  of  the  wife 
to  pay  for  tbe  same  out  of  her  separate  estate. 
The  court  said  that  If  there  ever  was  a  cause 
In  whIcb  the  court  would  be  JustlDed  in  making 
a  Utile  law  In  order  to  uphold  and  enforce  an 
Invalid  and  void  contract.  In  the  Interest  of 
good   conscience  and   fair  dealing,  the   case  at 

land  Is  void,  and  cannot  be  ratified  by  ber  after 
her  husband's  death.  Nothing  short  iif  n  new 
valid  and  binding  contract  upon 


I  la 


>   land. 


to  pay  tor  lervlcea.  which  was  vaM  wben  mada, 
cannot  be  ratlBed  by  her  after  dlacoverture,  and 
she  cannot  render  herself  liable  for  sncb  aervlca 
by  a  new  promise  made  after  she  became  a 
feme  sole  witboat  a  new  cob sldara clan.  Davis 
V.  Scbmldt  (Ind.  App.l  31  N.  E.  840.  In  this 
caae,  however,  there  n-as  no  new  contract. 

In  Austin  v.  Davla.  128  Ind.  472,  12  L.  R.  A. 
120.  29  N.  E.  BSO,  it  was  held  that  a  contract 
by  a  married  woman  to  leave  to  an  adopted 
child  all  ber  property  at  death,  which  Is  void 
becsnse  of  her  coverture,  cannot  ba  ratified 
after  she  liecomea  sole. 

A  void  promise  by  a  married  woman  to  pay 
her  husband's  debts  cannot  t>e  ratified  by  ber 
after  his  death.  Keadle  v.  Ulddens,  D  Ind.  App. 
8,  31  N.  E.  G3D. 

A  pledge  of  stock  by  a  married  woman,  aa 
security  for  her  husband,  cannot  be  ratined  by 
her  after  ber  bustiand'a  death.  Union  Nat. 
Bank  v.  Hartwell,  84  Ala.  3T8.  4  So.  166. 

Tbe  moral  obligation  Imposed  by  the  contract 
of  a  married  woman  to  pay  her  attorneys  for 
procuring  a  divorce  Is  not  a  sulBcIent  conaldera- 
tlon for  a  new  promise  after  dlacoverture.  Mu- 
slck  T.  DodBon,  TB  Mo.  624.  48  Am.  Rep.  T80. 

A  promise  by  a  married  woman  without  a 
separate  eatate  Imposes  no  legal  or  equitable 
liability  upon  ber,  and  la  aot  saOclent  to  sup- 
port a  new  promise  aJter  the  death  of  her  hns- 
band.  Condon  v.  Darr,  40  N.  J.  L.  E>3.  S  Atl. 
614. 

This  case  recognlies  the  distinction  between  a 
contract  enforceable  In  equity  and  one  not  so 
entorceable.  and  Implies  that  the  former  will 
be  sufficient  to  support  a  new  promise. 

A  promise  by  a  widow  to  pa>  a  note  eieculed 
by  her  during  her  coverture,  tbe  consideration  of 
which  was  not  for  tbe  benent  of  ber  sole  and 

Arnold,  110  N.'c.  708,  21  8.  E.  434. 

A  promise  by  a  woman  after  her  husband's 
death  to  psy  debts  contracted  during  cover- 
ture, but  for  which  she  la  twund  neither  In  law 
nor  In  equity,  are  not  supported  by  any  sufficient 
consideration.  Felton  v.  Held,  S2  N.  C-  IT 
Jones.  I..  I  260. 

erture  is  Insuiiiclent  to  support  a  subsequent 
promise  by  her  after  discovertnre,  unless  It  was 
of  such  a  character  as  to  bave  subjected  her 
separate  eatate  to  an  equitable  charge  during 
coverture.  Long  v.  Ilankln.  108  N.  C.  333,  II 
S.  E.  9S7. 

In  I'arker  V.  Cowan.  1  Helsk.  BIS.  the  court 
held  that  a  promise  by  a  woman,  after  dlscov- 

conalderatlon  of  a  debt  due  from  ber  before 
marriage,  wbs  valid.  The  court,  however,  said 
thai  If  she  bad  been  under  no  previous  liabil- 
ity to  poy  the  debt  for  which  the  note  was 
given,  her  simple  promise  to  pay  would  bnve 
created  no  liability  as  It  would  have  been  a 
promise  to  pay  a  contract  told  ab  <nffla,  and 
therefore  not  capable  of  ratinratlon. 

A  promise  by  a  married  woman  while  living 
apart  from  her  husband  to  pay  for  goods  pur- 
chased by  her  on  her  own  credit  and  used  by 
her  In  her  own   support  being   wholly    void    In 
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72,   suiim,    1    b.   o.    Is  dlallngulshed   upon   the 
round  that  there  there  was  a  legal  ccLSidera- 


)W1. 


TiiiMBLB  V.  KuDr. 


cprrativf  Bt  the  time  the  promlK  wi*  made,  and 

thereforcil  was  notevea  a  caseaf  a  paatcanBld- 
«rallon.  Eimiha  t.  CIlBpatrlck.  36  Vt.  681,  infra, 
11.  b,  10  ic),  !■  dlBtlnrulsbed  upon  tbe  ground 
ibat  ia  tbat  ca*e  tbere  v«i  a  subject-nialteT  and 
competent  parclei  for  Ihe  making  ol  a  valid  con- 
tract at  the  time  the  coDSlderatlon  wai  accruing, 
ajidthat  tbeeipreuprumlie  In  that  CHiewaabeld 
to  be  equivalent  to  a  prevloua  lequeec,  and  that 
was  the  onlr  point  materlallf  to  be  held  In  order 
to  malDtaln   tbe  l 


ration 


The 


elementa  had  do  function  In  tbe  caae.  There  waa 
a  cnntract  made  up  entirely  and  eicluiltel:^  ol 
legal  elementa 

A   promise  bj  a  voman,   having  no  eepnrate 

ber  child  ia  entirely   void,  and  s  new  Dromlae. 
after  the  removal  of  her  dlMiblllty  t 
tiMfiim  pactum. 


,  wBB  that  o[  tbe  wIFe, 
*.  Allen    (ISOB)    1  Laui. 


•    promise   I 


I,  2U  All.  251. 


arrled  ■ 


II,  BO    Vt. 
elng  void. 


creates  no  debt, 
■IderatloD  wber«  a  subsequent  promlae  was 
made  during  widowhood.  Kent  v.  Rand.  64  N. 
H.  45.  G  Atl.  760. 

Id  Dixie  v.  Worthy,  11  U.  C.  Q.  B.  32S,  the 
t  of  Queen's  bench  of   Upper  Canada   beld 


Indurae  for  ber  a  bill  ot  eichan 
khe  ralsht  negotiate  the  same 
oae  and  beneSi  upon  her  proml 
him  therefor,  and.  after  her  1: 
renewed   tbe   promise. 


uB band's  dentb 


QBlder 


Uld    T 


an  action,  though  It  was  averred  that  the  bill 
waa  negotiated  for  her  own  use.  The  court  ad- 
mitted that  If  Lee  v.  Muggerldge  could  be  con- 
sidered as  good  eathorlty  an  action  on  tlie  new 
promise  would  He,  but  considered  that  decision 
to  have  been  overruled  by  the  later  cases,  name- 
ly. Llttlefleld  *.  Sbee,  3  Barn.  A  Ad.  Hll :  Enst- 
wood  V.  Kenyon,  11  Ad.  A  El.  448.  3  Perry  k  D. 
276  ;  Beaumont  v.  Reere,  8  Q.  B.  48:!.  i:j  L.  J. 
Q.  B.  N.  S,  141.  10  Jur.  2S4.  The  court  said 
that  tbe  foundation  oC  the  alleged  moral  obilRa- 
tlon  set  out  in  the  declaration  was  the  aasec- 
tlon  that  the  money  obtained  for  the  bill  wblcb 
Ihe  plalntlir  indorsed  and  was  obliged  after- 
wards to  pay  lame  to  tbe  defendant's  bands  tor 
her  own  use  and  benefit ;  taut  pointed  out  that 
no  Implied  promiae  ' '       -  -     .  -  . 


rrled  v 


jndcr 


binding,  distinguishing  between  such  a  ciise 
and  tbe  case  of  a  rstlncatlan  ot  an  Infant's  con- 
tract, upon  the  ground  that  ber  original  prom- 
ise was  void,  white  the  Infant's  original  promise 
was  only  voidable. 

A  promise  by  a  married  woman,  after  abe 
baa  been  declared  a  feme  lole  by  an  act  of  tbe 
legislature,  to  pay  a  debt  previously  contrscted 
by  her  while  covert,  1b  not  enforecesble  wbere 
no  new  conslderstton  or  previous  moral  obllgH- 
tlon  Is  shown.  Waters  v,  Jteaa,  IS  Ga.  3o8. 
Lumpfcln,  J.,  who  delivered  the  opinion  of  the 
court,  said  tbat  it  bad  been  held  that  wbere  a 
married  woman  waa  under  a  moral  obligation 
lo  pay  a  bond  eieccted  by  ber  when  covert :  and 
she.  after  her  busband'a  death,  promised  Co  pay 
II,  ber  executor  was  liable  on  the  subsequent 
promise  ib  Taunt.  87)  :  and  wblie  be  did  not 
Indorse  such  doctrine  In  the  present  esse  there 
waa  no  moral  obligation  ahowD.  There  is  an 
latlmatloD  In  tbe  opinion  that  If  the  wife  bad 
had  ■  Beparate  estate  at  tbe  time  sbe  gave  the 
note  Id  question,  Ihe  declaion  might  have  been 

(b)   WItett  oHir'nal  debt  due  fmni  lititiand. 

The  distinction  snggested  In  Gouldlng  v.  Dav- 
idion,  24  N.  y.  604,  betweeD  caaea  wbere  tbe 
63  L.  R.  A.  S 


debt,  although  Ibe  eonalderstlon  moved  at 
i-eqiiear  of  the  wife,  was  nevertheJeas  in  li 
elTect  orlglDBlly  Ihe  debt  of  the  husband  and 
of  [be  vile,  and  cases  wbere  the  original  d 
tbough  Dot  enfi 

101.  where  It  i 
widow  to  pay  a  note  given  by  her  before  the 
death  ot  ber  husband,  tor  goods  purchased  by 
her  (or  family  use,  waa  uoenforceabie. 

And  the  next  case,  altbough  decided  before 
Oouldtng  V.  Davidaon.  recognizes  tbe  aame  dis- 

A  void  promise  by  a  married  womaD  to  pay 
for  goods  purchased  by  her  durini 
not  sufficient  to  support  a  nen 
pay  for  tbe  goods  after  a  divorce  Irom  Der  Dns- 
bund.  WBtkiuB  V.  Halstead,  2  Sendf.  311.  Tbe 
opinion  in  Ihis  case  says  thot  if  anyone  was 
liable  when  tbe  debt  was  contracted  It  waa  the 
husband,  aD<l  that  nothing  appeared  to  exempt 
bim  from  liability. 

A  promise  by  a  w'fe  after  Che  death  of  ber 
husbSDil  to  pay  a  bill  tor  medical  attendance 
upon  ber  and  upon  aiavea  wbo  were  ber  separate 
property  i»  not  founded  on  a  good  consideration. 
Kenaerly  v.  Uartln.  8  Mo.  6BH.  Id  this  case. 
the  court  doee  not  eipresaly  deny  that  a  moral 
obligation  is  Biifbclent  to  support  s.n  express 
pi-mnlae,  but  points  out  tbat  in  tbe  present  case 
there  Is  no  moral  obligation  on  the  wife  to  pay  a 
debt  contracted  during  ber  buabond's  lifetime, 
since  It  wsB  his  debt  and  not  hers,  and  dis- 
tinguished the  caae  from  Lee  v.  Muggeridge  upOD 

A    note    by    a    widow    for    a    store    ucouDt 
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The  tollowlDg 


:  Imply  that  the  rule  is  olber- 

migbt  have  been  charged  Id 
Bcpara 


expressly  so  hold: 
8   Ala.   3B9,   goods  were 

OD  the  faith  of  her  separate  estate,  and  abe  exe- 
cuted a  note  tor  Ibem  as  surety  ot  bsr  bUBband. 
Ad  express  promise  to  pay,  made  after  tbe 
death  ot  her  husbsud,  was  held  valid  upoD  tbe 
ground  tbat  tbe  promlae  during  coverCare. 
though  void  at  law.  In  equity  created  a  charge 
on  her  separate  estate,  and  tbe  moral  considera- 
tion orlginuled  from  ao  obllgstlon  capable  ot 
enforcement  In  equity. 

A  contract  of  a  married  woman  tor  profes- 
Blonal  servlccB  In  obtaining  a  divorce  may  be  en- 
forced U[)on  ber  eipreea  promlae  to  pay  after 
she  becomes  discovert  witboat  any  new  or  fur- 
ther  conslderntlon    f         " 


The   6 


1   this 


case  1b  not  upon  Ilie  ground  that  a  mere  moral 
obligation  la  anlBcient  to  support  a  promise; 
but  it  was  held  that  while  her  promise  to  pay. 
made  during  coverture,  was  void  at  law,  yet  it 
waa  chflrgeable  upon  her  aeparate  estate  in  equi- 
ty, and  the  court  asya ;     "It  the  agreement  ot 

obligatory  In  equity,   ber  promise  after  ahe  be- 
'         '      '  depend  upon  tbe  oioral 


'B  dlacoverC  need  m 


Ee.ntuokt  Couur  of  Affkau. 


oblliatlon.  dof  Ib  the  promlw  of  one  not  nnder 
■  llabillt;  Bided  bj  nay  moral  obligation  wbere 
thpre  Dever  was  a  prscedeaC  good  consldera- 
tloD."  It  appeara  In  thia  case  that  ibe  wife 
bad  a  eeparate  estate. 

A  promise  by  a  womao  after  the  termlnatloD 
ol  her  coTerCure  to  pa;  a  debt  for  articles  o( 
comfort  and  support  of  the  household  for  vhlob 
her  separutG  estate  would  hare  been  liable  un- 
der the  alatuCc  then  In  force  Is  supported  by  a 
BuHiclent  can Bl deration, — eepeclally  where  she 
Is  granted  a  further  Indulgence  In  payment. 
Dobs  t.  Peterson.  S2  Ala.  253,  2  So.  644. 

A  mnrried  womsn  may  contract  debts  and 
render  her  separate  estate  liable  In  equity  for 
the  payment ;  ond  It  her  eeparate  estate  Is 
bound.  Bhe  la  under  a  moral  and  equitable  obli- 
gation to  pay  the  claim,  which  Is  a  snSlclent 
conslderalion  for  a  subsequent  promise  to  do  so. 
miide  alter  her  huabaod's  abandonment  of  her. 
Craft  V.  Kolland,  37  Coon.  491.  This  was  an 
action  of  asBumpslC  for  provlilona  furnished 
wholly  upon  the  wife's  credit  while  the  family 
were  living  on  a  farm  bought  wltb  her  money, 
Sbe  having  other  separate  property. 

A  charge  creuted  by  a  married  woman  upon 
hei  sepamte  estate,  which  may  be  enforced  la 
eqalty,  1b  a  Burllcleot  conalderatlOD  to  Btipport 
ber  personal  contract  atler  sbe  becomes  a  feme 
tole.     Cleland  v.  Low,  32  Ga.  IGS. 

Hubbard  v.  Bugbee,  S6  Vt.  506,  46  Am.  Sep. 
SS9,  was  a  demurrer  to  a  declaration  declar- 
ing upon  a  promlae  made  by  a  widow  to  pay  a 
note  executed  by  her  while  married  and  alleged 
to  hnye  been  given  lor  money  borrowed  tor  the 
Improvement  of  her  separate  real  estate.  The 
court  held  that  the  promise  was  supported  by  a 
BUlHeleni  consideration,  If  the  facts  alleged  In 
the  declaration  were  true,  since  ber  separata 
property  would  bave  been  charged  In  equity  with 
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again  la  Hubbard  v.  Bugbee  (18S5|  GS  Vt.  172, 
2  Atl.  G94,  and  It  then  appeared  that  Che  defend- 
ant bad  no  separate  estate  when  the  note  was 
given,  and  upon  that  state  of  facts  tbe  court 
held  Chat  the  new  promise  was  without  consld- 

A  promise  by  a  married  woman  having  a  sepa- 
rate equitable  estate  to  pay  (or  goods  needed 
In  tbe  family  and  sold  to  ber  upon  the  credIC 
of  such  estate  Is  sufficient  to  support  ■  promise 
by  her  after  dlscoverture  to  psy  the  ssme. 
Sherwin  v.  Sanders,  SS  Vt.  499,  B9  Am.  Bep. 
7S0.  B  Atl.  S;i9. 


An  agreement  by  one,  Co  whom  Isnd  hsa  been 
canveyed  upon  an  oral  trust  to  sell  tbe  sams  and 
turn  over  the  proceeds  to  the  grajitor,  after  sell- 
ing the  land  and  receiving  the  proceeds,  to  pay 
tbe  same  over  to  the  grantor.  Is  an  admission 
that  the  money  Is  held  Id  trust,  snd  the  eilst- 
ence  of  the  trust  Is  a  sufDcIent  consideration 
to  pay,  nnd  sDch  promise  will  support  an  action, 
although  without  It  the  case  would  have  been 
within  the  statute  of  frauds.  Harris  v.  Clark, 
94  Iowa,  3Z7,  62  N.  W.  SG4. 

In  Farnham  v.  O'Brien,  23  Me.  473.  It  was 
held  that  a  promise  by  one  who  bad  orally 
agreed  to  lease  a  tavera  stand,  to  reimburse  the 
other  party  tor  expenses  Incurred  In  moving  his 
goods  In  reliance  on  Ihe  agreement,  was  sup- 
ported by  a  sufficient  consideration,  sittaough 
the  agreement  to  lease  was  wlltaln  the  statute  of 
frauds ;  but  Intimated  tbat  there  would  be  no 
consideration  for  a  new  tease. 

One  who  verlially   agrees  to  answer  for  the 

to  perform  the  flume,  although  his  original  agree- 
ment Is  unenforceable  because  within  tbe  statute 
ol  frauds :  and  such  mural  obligation,  being 
53  L.  R.  A. 


nay.  Ho^rs  v.  Stevenson,  16  Ulnn.  68,  Gil.  SS. 
The  court  In  this  case  points  out  thst  tbe  verbal 
contruct  was  never  Illegal  or  void,  and  Chat  the 
statute  simply  prescribes  as  s  rule  of  evldenc* 
thai:  oral  proof  of  It  cannot  be  received. 

Paul  V.  Stackhouse,  38  Pa.  302,  held  that 
where  defendant  requested  plalnCID  to  loon 
money  to  a  third  person  promising  to  go  secur- 
ity, and  subsequently,  but  after  the  maturity 
of  Ibe  note  given  by  such  third  person,  signed 
the  same  as  surety,  he  was  bound.  The  court 
took  the  position  that  the  conalderatlon  for  his 
signature,  though  past,  was  a  continuing  and 
valuable  one,  and  his  signature  was  a  complete 
and  full  eiecullou  of  the  promise  upon  tbat  con- 
sideration. 

Where  an  original  promise  to  pay  for  goods 
furnished  to  another  is  unenforceable  becauss 
oral  and  therefore  wltbln  the  statate  of  frauds, 
a  subsequent  promise  In  writing  to  pay  for  tbe 
aame  Is  supported  by  a  sufficient  consideration. 
Wills  V.  Ross,  77  Ind.  1,  40  Am.  Rep.  2T9.  The 
court   io    this  case  recognises  tbe  genersi    rule 

tract,  but  holds  that  the  case  Is  wltbln  the  ex- 
ception to  the  rule  because  the  original  prom- 
ise could  have  been  enforced  but  for  tbe  barrier 
erected  by  a  positive  statute,  and  because  tbe 
statute  of  trsudn  allects.  not  ths  contract,  hat 
tbe  evidence  only. 

m  Brown  v.  Latham,  92  Oa.  2S0,  18  3.  B. 
421,  where  a  father  had  conveyed  land  to  his 
son  upon  the  latter's  agreement  to  recoavey  It, 
It  was  held  that  even  If  the  son  was  In  a  posi- 
tion to  protect  himself  against  teconveylag  to 
tbe  father  he  t:ould  waive  that  protection,  and 
his  moral  obligation  to  share  the  laad  wltb  his 
sister  In  proportion  to  her  Interest  as  a  coheir 
with  himself  was  a  sufflclenC  consideration  for 
his  promise,  after  Che  father's  death,  to  psy  her 
her  proportional  pare  of  tb«  value  ot  tbe  land. 

9.  1^810  promise  wft«»  original  promlas  Illegal. 

Altboagh  s  bill  drawn  by  a  prisoner  ot  war 
In  France  upon  a  person  resident  In  England  Id 
favor  ot  on  alien  could  not  have  been  original- 
ly enforced,  the  drawer  Is  liable  on  a  subsequent 
promise  lu  time  of  peace  to  pay  the  principal 
and  Interest.  Duhammel  v.  Picketing,  2  Star- 
kle,  SO.  Lord  ISllenborougb  said  that  undoubt- 
edly the  bill  was  void  In  Its  original  concoction, 
hut  was  not  so  far  void  tbat  it  could  not  con- 
stltDte  the  basis  of  the  promise  by  which  the 
party  may  bind  himself  on  the  return  of  peace- 

A  proDiise  subsequent  to  Che  war  of  the  rebel- 
Uoa  to  pay  an  obligation,  evidenced  by  a  note 
executed  during  the  war  and  which  was  invalid 
because  one  of  the  parties  resided  within  the 
Confederate,  and  the  other  within  the  Federal 
military  lines,  having  a  moral  obligation  aa  ita 
basis,  can  be  enforced  in  a  suit  thereon.  Lo- 
doui  V.  Buhler,  21  I.a.  Ann.  ISO. 

A  sale  of  liquors  In  violation  of  the  liqutn' 
law  does  not  furnish  a  consideration  which  will 
support  a  new  promise  to  pay  for  the  same  after 
the   repeal   of  the   law.     Ludlow  v.   Hardy,   BS 

Mlih.  es(i. 

This  decision  Is  pnt  upon  the  ground  that  the 
sale  bad  no  legal  vitality  originally,  and  noth- 
ing b'-s  occurred  since  to  breathe  lite  Into  It. 
and,  heuce.  It  has  never  been  sufficient  to  alforii 
any  consideration  for  s  promise. 

A  contract  to  pay  for  medical  services  ren- 
dered by  one  not  duly  licensed  to  practise  being 
void  at  the  time  It  was  mods,  there  Is  no  con- 
sideration to  support  a  new  promise  to  pay  after 
tbe   passage  of  a   statute  dispensing  wltb    the 

102  X.  C.  B6.  a  L.  R.  a".  43.  8  S.  E.  767. 
Tbe  moral  obligation  to  pay  a  nota  that  !• 


Tbiublb  t,  Budt, 
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iDTKlId  beeauM  mad«  od  Sunda;  Is  a  anffl 
eanaldmtlon  to  mpport  a.  new  promise  t( 
tbe  s&me  made  on  a  we«k  dS7.     Tacker  T.  West, 
20  Ark.  B86. 

Wligra  a  contract,  otberwlM  Tilld.  la  raid 
by  reaaon  ot  baTlog  b«ea  made  oa  Suudar,  as 
where  properC;  la  Bold  and  delivered  on  that  day 
CD  eredlc,  a  aubsequent  promlBe  to  pay  Tur  the 
cooda.  made  any  day  other  Ibaa  Suaday,  la 
valid,  and  an  actloD  can  tw  maiotalned  oo  luch 
now  promise.  Melcholr  t.  McCarty,  31  Wla 
ltS2,  11  Am.  Bep.  COS.  The  court  In  thla  case 
aald  that  the  rule  above  stated  waa  as  excep- 
tion to  Che  general  rule  that  a  promlae  to  pay 
for  B  past  conslderaUan  for  which  there  1b  not, 
•Dd  never  baa  been,  any  legal  liability  on  the 
part  o(  tbe  party  promlalng  It  does  not  make  a 
coalract  blodlntc  In  law. 

Reeves  v.  Butcher.  SI  N.  J.  L.  2S4.  while  Inti- 
mating that  a  anbae^iiient  promlae  lo  pay  a  Dote 
vo;d  because  glrea  on  Sanday  would  sapporl  an 
action,  holda  tbat  payment  of  Interest  oa  aucb 
note  doea  not  amount  to  a  new  promise. 

The  moral  obligation  resting  upon 


par  o 


e  way  a 


t  lor  n 


ined 


1   BuDday  la  a  suIBclenC 
Id    support    an'  express    promlae    to    repay    the 
moaey,  although  neither  tbe  loan  Itaelf.  nor  1' 
note  Kivcn  tbereCor,  la  ealorceable,  because 
violation  of  the  Sunday  law.      Gwinn  v,   Sim 
til  Mo.  33o. 

If  a  note  Is  made  on  Saaday,  In  violation  of 
law.  and  therefore  Is  Illegal,  n  aubaequeut  prom- 
lae to  pay  It  wJll  not  make  It  any  lesa  Illegal, 
Pope  V.  Linn,  50  Ue.  83.  It  la  to  be  observed 
that  In  tblB  case  tbe  point  waa  not  tbe  want  of 
couslderallon,  but  tbe  Illegality  of  tbe  subse- 
quent promise. 

Whore  nil  the  creditors  of  an  Insolvenl  con- 
sent to  accept  B  composition  tor  their  respcc 
tlve  demnnda  apod  an  assignment  of  tbe  Insol- 
vent's effects  by  a  deed  of  trust  to  whi.:b  they 
ere  all  parties,  and  one  of  them,  before  be 
eiecutea.  obtains  from  tbe  luflolvcnt  a  promis- 
sory note  for  tbe  residue  of  tbe  demand,  by  re- 
fusing to  execute  until  such  Qote  Is  made,  the 
note  la  void  la  taw  as  a  Fraud  on  tbe  rest  ot  tbe 
credltora.  and  a  subsequent  promise  to  pay  It  Is 
a  promise  without  consideration  which  will  not 
maintain  an  action,  Cockshotl  v.  Benoett,  2  T. 
K,  763,  1  Revised  Rep,  eiT. 

So.  also,  tbe  rule  that  where  the  uanrloua  se- 
curltles  given  for  a  loan  have  been  abandoned 
a  new  promise  to  repay  the  principal  with  legal 
■merest  la  valid,  must  be  regarded  na  an  appll- 
•-atlon  ot  the  exception  to  tbe  general  doctrine, 
and  seems  to  have  been  so  treated  In  Racnes  v. 
Medley.  2  Tauut.  181 ;  Vllght  v.  Reed.  1  Burlst. 
&  r.  T03.  32  L.  J.  Eich,  N.  S.  2S5.  9  Jar.  N  8. 
lOlQ,  S  L.  T,  N.  S,  6^S,  11  Week.  Rep,  1010: 
Kllboom  V.  Bradley,  3  Day,  350.  3  Am.  Dec, 
273  i  Karly  v.  Mahon,  19  Johns,  147,  10  Am,  Dec. 
Sn4 :  Hammond  v.  Hopping.  13  Wend,  G05 ; 
Oarvln  v.  Linton,  82  Ark.  3T0,  3G  S,  W.  430.  37 
8.  IV,  580. 

These  cases  as  to  the  suOIcIency  of  the  moral 
obligation  to  support  a  new  promise  In  case  tbe 
original  promise  la  lllegitl  are  merely  cited  for 
the  purpose  of  Illustrating  a  particular  applica- 
tion of  tbe  exception  to  the  general  doctrine 
that  a  moral  obligation  1b  not  a  sumdent  conald- 
e  feasible 


iDg  from  what  baa  boon  here  tertped  a  moral,  aa 
distlngulahed  from  a  legal,  benefit,  bavlng  been 
cited  In  division  I.,  and  those  Involving  a  moral 
obligation  springing  from  an  Imperfect  legal 
obligation,  under  the  foregoing  headings  In  thla 
dlviaion,  it  Is  the  Intention  to  consider  under 
tblB  beading  tbe  cases  Involving  a  moral  obliga- 
tion springing  from  a  legal,  aa  distinguished 
from  a  moral,  beneflt,  which  up  to  the  time  of 
the  promise  aoagbt  to  be  enforced  baa  not 
formed  the  subject  of  a  legal  obligation,  perfect 

The  general  atatement  of  tbe  exception  to  Ih* 
'doctrine,  made  In  the  note  to  Wennall  v.  Adnejr, 
3  Boa  A  F.  247,  and  tbe  otber  atatementa  pre- 
viously referred  to,  seem  designed  to  cover  moral 
obllgatlona  of  tbe  aecond  daaa.  tboagb,  aa  baa 
been  pointed  out,  it  baa  not  uniformly  been  ap- 
plied to  all  cases  within  tbat  class.  Many  at 
these  statements,  however,  are  so  framed  as  not 
to  include  within  the  exception  moral  obliga- 
tions of  tbe  third  class,  which,  therefore,  ao  far 
as  these  general  statements  are  concerned,  seem 
to  be  left  under  the  general  doctrine,  bat  the 
caaes  do  not,  by  any  means,  uniformly  apply 
that  doctrine  to  them. 

It  la  often  aald  tbat  a  past  consideration  will 
not,  In  tbe  absence  of  a  prevlona  request,  mj^- 
port  a  promise,     Tbna  : 

Where  ibe  servant  of  one  person  Is  arrested, 
and  another  person  balls  him.  and  afterwards 
the  master  promlaes  the  latter,  for  bis  friend- 
ship, to  save  him  barmiesa,  it  Is  not  a  good  con- 


A.  in  coualderatlon  that  B  has  married  bla 
daughter  at  bla  reqoeat.  promises  to  pay  £20. 
This  is  a  good  consideration  because  tbe  mar- 
riage enaued  tbe  requeat  of  the  defendant. 
Anonymous.  3  Byer.  272. 

consideration  to  uphold  bd  assumpsit.  But  If 
the  courtesy  were  moved  by  a  suit  or  request  of 
the  parly  that  gives  the  asaumpslt.  It  will  bind; 
for  the  promise,  thougb  it  follows,  yet  It  Is  not 
naked,  but  couples  Itaelf  with  the  snlt  before, 
and  tbe  merlta  of  tbe  party  procured  by  tbat 
BUlt.  which  is  the  difference.  Lampleigh  v. 
Bralhwalt.   Hobart,   100. 

TblB  general  Btatement  as  to  the  Insufflclency 
of  a  past  conslderatlnn  Is  no  doubt  true  where- 
the  past  consideration  conslaled  merely  of  det- 
riment to  the  promisee  without  any  beneflt  to 
the  promisor  [e.  g,  a  promise  to  become  surety 
for  tbe  repayment  of  a  loan  already  made  to  a 
third  person)  ;  and  Is  also  true  where.  tbOMgb 
there  w.ia  a  benefit  to  the  promisor.  It  was  con- 
ferred under  such  cl mi m stances  as  lo  raise  no 
moral  obligation  oD  bis  part  (>.  g.  where  serv- 
ices or  property  are  Intended  lo  be  rendered  or 
given  gratuitously).      Bo.  also,  it  !a  undoubled- 

the  promisor,  tbnt  beuefll  has  been  exhausted  by 
having  already  formed  tbe  consideration  of  a 
contract  tbat  has  already  been  executed  or  may 


When,  how 


r.  the  I 


luty  subsequently 
□eflt,  though  n 


a  legal. 


moved 


to  the  ratmcation  of  illegal  contracts,  alnce  i 
■question  Involves  matters  other  than  thoae  re 
Ing  to  the  existence  or  nonexistence  ot  a  t 
■Idetatlon. 

10.  Pott  legal  oooddsratfoti. 

<a)  Generally. 

Tbe  cases  involving  %  moral  obligation  a 


■ed  under  aucb  circum- 
alancea  ns  to  create  a  moral  obligation,  and  baa 
not  be^n  exhausted  by  having  formed  tbe  consiil- 
erntlon  of  n  prrjvlous  executed  or  atlll  enforce- 
able promise,  ibere  la  sonfe  authority,  at  least, 
for  tbe  nroiwsltloQ  that  a  subaeqaent  expresa 

A  volunlar.v  payment  to  a  city  of  taxes  Illegal- 
ly assessed  dues  not  constitute  or  confer  a  right 
ot  action  to  recover  tbem  back,  bat  It  doea  era- 

e  a  moral  obligation  on  tbe  part  ot  tbs  cttj 
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Eektucici  Coubt  or  Affkals. 


Fkb., 


Id  n.     State 


to  reptjr  tbem,  ind  li  a  aiiDcl« 
to  Kpport  a  inbNguent  promlso 
T.  Bmlcr,  11  Lea.  418. 

A  pait  conaldeiatloi]  bcnefldBl  to  the  prom- 
laor  1i  a  BalDcleiit  coniideratlon  ti>  aupport  a 
■ubaequtnt  promlae.  I'anona  v.  Boblnaon,  ST 
Jones  &  a.  Ma,  IB  N.  Y.  Supp.  138. 

Wbeie  a  person  li  under  a  legal  obligation  to 
par  money,  and  another  pB7B  It  (or  bim  with- 
out request,  the  la*  ralaei  an  implied  awump- 
■It  to  refund  vlthout  an^  eipresa  promise  On 
hU  part :  but  where  he  1*  not  nndcr  anj  legal 
obligation,  but  receives  tbs  benefit  of  a  psjmeal 
made  or  tabor  done  b;  another, — as  It  a  person 
seeing  the  fence  o(  mj  BeJd  deeaysd  and  out  at 
kindness  par  another  to  repair  it,  and  I  promise 
to  reimburse  blm  :  or  1(  be  repairs  It  hlmsell 
and  I  promise  to  par  him  for  bis  trouble,. — here 
the  express  promise  Is  good.  McMorrls  T.  Hem- 
don,  3  Ball.  L.  se.  21  Am.  Dec.  GIS. 

Ifnsser  t.  Ferguson  Twp.  (1867)  59  Pa.  ITS. 
was  an  action  ot  assumpsit  bj  the  plalntlS 
against  a  township  Co  recover  a  boanlT  as  a 
re-enllsled  Toluutesr.  The  action  was  iougbt 
to  be  upheld  upoa  the  grouad  that,  though  the 
re-enllBtment  was  In  consideration  ol  the  bene- 
flts  conferred  by  Congress.  It  wai  afterwards 
credited  to  the  township  whlcb  tberebj  received 
a  beoeni.  It  was  held  that  tbe  action  would 
not  lie,  there  not  being  an;  subseqaent  promise 
br  the  township :  but  it  was  intimated,  It  there 
had  been  a  sutmequent  promise  the  action 
would  lie.  The  conrt  said  :  "A  moral  obligation 
has  been  beld  to  be  a  sufficient  coualderatloa  to 
support  an  express  promise  to  pay,  but  Is  not  a 
legal  conslderaCloD  from  which  Ibe  law  llself 
win  Impl;  ■  promise." 

A  pronilse  made  bj  a  town  to  psj  a  bounty  to 
a  peraoQ  who  bad  prevlousl;  re-enlleted  la  valid 
where  the  re-enllstmeut  Is  applicable  to  the 
quota  ot  the  town.  Seymour  v.  Msriboro,  40 
Vt,  ITI.     The  court  said  chat  the  tact  chat  the 

did  not  Blfect  its  Tslldit;  upon  tbe  facts.  Tbe 
^consideration  upon  which  It  was  made  moved 
from  the  plalntllT,  was  merlCorlous  and  benea- 
clal. 


There  Is 


a  moral  or  natural  obligation  to  com- 
f  for  the  advantage  derived  from  the 
moae;  aod  the  past  use  of  money  1* 
a  good  consideration  to  support  a 
promise  to  pa;  Intereac.  Garland  *.  Iioekett,  B 
Mart.  N.  H.  10. 

&  note  by  a  wife,  given  tor  labor  and  mate- 
rials previously  furnlahed  at  the  request  ot  the 
biisband  In  building  a  bom  upon  land  which  was 
her  separate  estate,  Is  Invalid  It  tbe  credit  was 
originally  given  to  the  husband,  since  It  would 
In  that  case  fall  within  the  rate  of  lew  that  an 
executed  and  paic  coQSlderatlon  Is  not  anfflclent 
to  support  ■  subsequent  promise  :  but  It  the  bus- 
band  contracted  aa  tbe  agent  of  the  wlte,  and  Is 
ber  creditor,  and  the  note  was  given  with  a 
knowledge  of  the  facts,  it  would  be  a  contract 
with  reference  to  her  separate  estate,  founded 
upon  a  aufflcisnt  consideration  and  binding  upon 
ber.     Uorae  v.  Mason.  103  Mass.  5(10. 

In  Ferguson  v.  Harris.  3Q  S.  C.  323.  IT  8.  B. 
182,  It  was  sought  to  bold  a  married  woman 
liable  tor  lumber  purchased  by  third  persons, 
wliboTit  previous  aiithorliy  from  her,  but  upon 
her  credit.  The  court  said  that  when  she  ac- 
cepted tbe  lumber  and  allowed  It  to  be  used  In 
the  conatructlon  of  tbe  building  sbc  thereby 
assumed  at  least  a  moral  ohligatlon  to  pay  for 
the  same :  and  when  by  ber  express  promlae  she 
agreed  to  pay  she  unqueatlouably  became  liable 
therefor. 

In  Plllans  v.  Van  Hlerop,  3  Burr.  1663.  It 
was  beld  that  an  agreement  by  defendants  to 
arcept  bills  ot  exchange  tor  the  credit  of  a  third 
peraoo  was  not  a  natlum  pactum,  slthough  tbe 
only    roaalderaclon   was   the   previous    honoring 

S3  T...  R.  A. 


by  tbe  plaintiffs  of  a  draft  drawn  upon  them 
by  such  third  person,  who,  to  procure  such  ac- 
ceptance, offered  credit  apon  tbe  defendants.  It 
appears  that  the  person  on  whose  credit  the 
last  draft  was  drawn  failed  l>efore  the  same  had 
been  drawn.  Lord  HansQeld  remarked  during 
tbe  argument  that  a  letter  ol  credit  may  be 
given  tor  money  already  advanced,  as  well  a* 
for  money  to  be  advanced  in  the  tuture. 

In  SuDleld  v.  Bruce.  2  Starkle,  1TB,  Lord 
EUeuborougb  held  that  tbe  receipt  of  an  entire 
debt  by  a  party  who  was  entitled  to  only  part 
of  It  was  a  Buindent  moral  consideration  for  a 
subsequent  promise  by  him  to  indemnity  the 
party  against  any  claim  by  tbe  person  to  whom 
part  of  tbe  original  aam  was  du«. 


(b)  f 


an1t^fr'*  debt. 


0  OOIanlarUy  pai/l 


So,  1 


luntary  payment  of  another's  debt 
without  his  i-equeot  seems  to  be  sufficient  Co 
support  a  subsequent  express  promise  to  reim- 
burse tbe  person  making  tbe  paymeot.  unless 
Ibe  payment  was  Intended  to  be  a  gratnlty. 

It  Is  well  settled  thai  money  paid  by  one  per- 
son for  the  use  of  another  does  not  Decesanrily 
Impose  s  liability  upon  the  lacier.  Where. 
however,  the  considers t ion  is  beneficial  to  the 
party  sought  to  be  charged,  and  is  arlually 
adopted  or  taken  advantage  of  by  him.  the  per- 
son eiecullng  the  consideration  becomes  tbe 
agent  of  the  promisor  by  Che  adoption  of  his  act 
by  the  latter.  Omnlm  ratiliablUc  Tflrotrahlttr 
et  nundalo  aquiparatur.  Kenan  v.  Ilolloway. 
16  Ala.  B3.  Ml  Am.  l*ec.  162.  In  Cbls  case  lbs 
plalDtllT  satlsfled  a  Judgment  against  tbe  de- 
fendant, and  it  was  claimed  that  Che  latter  had 
subKqueatly  promised  to  reimbarse  him.  The 
court  oald  that  If  the  ptalutlff  satlsfled  the  Judg- 
ment gracniiously.  the  defendant  would  not  be- 
come his  debtor,  and  even  an  express  promise 
subsequently  made  would  not  make  her  so.  un- 
less tiie  derived  beneflt  from  tbe  psymenC.  A 
discharge  from  liability  to  satisfy  a  Judgment 
under  ordinary  circumstances.  It  sanctioned  and 
adapted  by  the  defendant,  would  sustain  a 
promlae.  The  fact  of  rntlflcatlon  would  wai^ 
rant  the  Implication  ot  a  previous  request.  Tbe 
court  denied  relief  to  tbe  plaintiff  becanae  ohe 
bad  not  shown  such  a  subsequent  promise. 
'  Where  one  does  voluntarily,  and  without  re- 
quest, that  which  he  Is  not  compellable  to  do 
for  another  who  is  compelled  to  da  It.  ss  II  one 
who  Is  not  surety  or  bound  In  any  way  pays 
a  debt  due  from  another,  he  has  not  tbe  same 
claim  and  right  as  if  he  bad  been  compelled  to 
pay  the  debt :  but  if  there  be  a  subseqnent  prom- 
ise to  repay  tbe  money  tbe  law  will  Imply  a 
previous  request,  na.  if  there  iiad  been  a  pre- 
vious request  It  would  have  Implied  a  subse- 
quent promise:  but  it  will  not  Imply  both  tbe 
promise  and  the  request.  Sevan  v.  Tomllnson, 
20  Ind.  233. 

The  voluntary  payment  of  another's  debt  doss 
not  of  Itself  give  the  person  paying  the  same  a 
right  ot  action  against  the  debtor,  but  consti- 
tutes a  BuSIclent  consideration  to  uphold  a  sub- 
sequent agreement  by  ihe  latter  to  repay  th* 
former,  the  subsequent  promise  being  equlvateni 
to  a  previous  request.  Price  v.  Towsey,  3  Litu 
(Ky.)  423.  14  Am.  Dec.  81. 

Doiy  V.  Wilson,  14  Johns.  3T8,  held  that  where 
a  Judgment  creditor  had  recovered  the  amoont 
of  the  Judgment  from  tbe  sheriff  because  of  tbs 
escape  of  the  Judgment  debtor  who  had  been 
taken  on  a  ca.  na.  tbe  subsequent  promise  of 
debtor   to   reimburse    the    sherlCt 
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1.  The 


bllgntlon.  but  a  real  and  substantial  l> 
ulling  to  the  promisor  from  ibe  payment. 
The  law,  it  is  tme.  will  not  allow  n  party  t( 


JMl. 


Tkihblb  v.  Hhdi. 


an 


luIntalD  an  aettoD  for  moner  paid  to  dlacbarga 
tlie  debt  or  SDotber  wltbout  bla  nmaauL  But 
ir  ihe  debtor  b«kiiU  to  the  payment  the  rea- 
aon  ot  the  law  falls:  and  wbctber  conwnt  be 
glTCD  before  or  after  the  pajnieat  la,  aa  It 
aeemi  to  ua.  Immaterial.  GleaaoD  t.  Dyke.  S3 
Pick.  300.  Id  thia  caae  tbe  plalatlff.  havias 
purchased  a  mottgaBor'»  equity  of  redemption 
at  an  execution  aale  BDd  paid  oD  the  mortgage, 
»hlcli  was  then  cancelfd,  released  to  tbe  mort- 
t»tor  all  rights  acquired  at  the  eiecutlon  sale, 
upon  Ihe  repafmeot  to  him  of  the  amount  paid 
b;  blm  on  sucb  sale.  The  mortgagor,  subse- 
yuentlj.  and  without  any  ne<r  eonalde ration, 
promised  lo  repay  him  tbe  amount  he  had  paid 
to  discharge  the  mortEage.  It  was  held  that 
IlW  promise  waa  good  notwltbstsndlni  that  the 


n  of  i: 


a  debt, 
law 


requsst  to  pa; :  and  secondly,  b 
a  man  la  under  a  moral  obllgatioa 
wblcb  cannot  be  enforced  by  a  ci 
equity,  yet.   If  be  promises  to  i 


*U1  be  bound. 

In  Ingraham  T.  Gllberl.  SO  Barb.  1G2,  the 
plBlntlir  bad  paid  a  debt  due  from  tbe  defend- 
ant to  a  third  person.  He  did  not  seek  to  prove 
any  previous  eipress  request,  and.  sslde  from 
(he  beneddal  nature  of  the  transaction,  there 
was  nothing  fro.m  nblch  s  request  could  be  im- 
plied;  but  he  Insisted  that  the  defendant  had 
made  himself  liable  by  his  subsequent  sanc- 
tion ajid  asBumptloD  of  the  payment  and  prom- 
ise to  repay.  It  appeared  that  there  was  no 
express,  but  at  most  so  ImpUM,  promise,  and 
tbe  court,  adoptlnx  the  rule  laid  down  In  the 
note  to  WeaoBll  r.  Adney,  S  Bos.  A  P.  240,  held 
that  there  was  no  coDstderatlon  to  support  sn 
Implied  promise.  The  court  dlstlnxulsbed  Doty 
T.  WllsoD,  14  Johns.  ST8.  upon  tbe  ground  that 
there  tbe  sabaequent  promise  was  express,  and 
sdmltted  that.  If  tbe  promise  In  Ihe  case  at  bar 
had  been  express,  the  action  could  have  been 
auntalneO.  saylns :  "The  reasaas  why  a  debtor 
Is  not  liable  to  repay  to  another  a  debt  which 
Chat  otber  has  Toluntarlly  paid  entirely  fall 
when  auch  debtor  afterward  agrees  to  tbe  pay- 
ment, and  promlsea  to  remunerate  blm  for  what 
be  has  done." 

A  payment  made  by  plaintiff  tor  tbe  beneflt 
of,  and  In  discharge  of,  a  liability  of  defend- 
ant Is  a  Buthclent  consideration  Cor  a  lubsequent 
promise  to  repaj  tbe  amount  so  paid-  Bt.  Nich- 
olas Ins.  Co-  »-  Howe,  7  Boaw.  480. 

A  payment  by  mistake  of  taxes  on  another's 
Isnd  Is  sufficient  to  support  a  aubsequent  prom- 
ise by  the  owner  to  reimburse  the  person  msk- 
Ins  the  paymwit-  Tbe  fact  that  the  owner  de- 
rived a  benellt  from  the  payment,  coupled  with 
his  subsequent  promise,  la  equivalent  to  a  pre- 
vious request.      Nixon  v.  Jenkins,  1  Hllt.  318. 

In  McHorrls  *.  Hemdon.  2  Ball-  L.  Sa,  21 
Am.  l>ec.  E15,  It  wss  held  that  where 
the  pInlntllT,  as  administrator,  had  paid 
debts  which  tbe  deced»it  bad  Incurred  tor  the 
benefit  ot  her  children.  In  excess  of  the  assets, 
a  note  by  one  of  tbe  children  for  bis  propor- 
tional share  of  the  excess  wss  good.  The  court 
In  this  case  quotes  with  approval  the  remark 
ot  Lord  Mansfleld  In  Hawkei  *.  Saunders.  1 
Cowp.  290.  supra,  to  tbe  effect  that  where  a 
man  Is  under  a  moral  obligation,  which  no 
court  ot  law  or  equity  can  enforce,  and  prom- 
ises, tbe  honesty  and  rectitude  of  tbe  tbing  la 
a  consideration.  The  Judge  writing  the  opinion 
Bsys :  "I  suppose  tbe  moral  obligation  spoken 
of  must  be  what  moralists  csll  a  perfect  obliga- 
tion— an  obligallon  ot  Justice,  and  not  of  be- 
r  piety." 

(e)  Promitt  to  pay  for  pail  tervtem. 


tbe  SDlllelency  of  past  serrlces  rendered,  with- 
out a  previous  request,  to  support  an  express 

promise,  but  when  proper  distinctions  are  mads 
the  esses  as  a  whole  eeem  to  warrant  the  atate- 
ment  that  such  a  pi-omlse  Is  supported  by  a 
sofflclent  cobslderalion  If  the  services  were  bene- 
fldal  and  were  not  Intended  to  be  gratuitous 

A  benefit  derived  from  unsolicited  services 
crestea  a  moral  obligation,  which  la  a  sufflclent 
consideration  for  an  express  asaumpllon.  but 
will  lot  ralae  an  Implied  promise.  Laodla  T. 
Boyor,  fi8  Pa.  06, 

In  Vlley  v.  Pettlt.  06  Ky.  5TS.  29  S.  W.  43S. 
.tbe  Kentucky  supreme  court,  after  holding  that 
an  agreement  to  pay  for  services  ot  a  real- 
estate  agent  in  procuring  a  customer  for  prop- 
erty could  not  be  Implied  from  the  fact  tbat 
the  owner  availed  himself  of  the  service  and  con- 
summated the  trade,  held  tbat  an  action  would 
lie  upon   s  subsequent  promise  to  pay  for  the 

In  Goldsby  V.  Robertson,  1  Dlackf.  24T,  It 
was  beld  tbat  a  special  verdict  finding  that  tbe 
defendant  promlaed  to  pay  tbe  plaintiff  foe  past 
work  and  labor,  wltbout  ahowlcg  any  circum- 
stances from  wblcb  the  court  could  presume 
tbnt  tbe  defendant  wss  under  any  iibllgatlon, 
either  moral  or  legal,  to  mslia  the  promise,  or 
tbat  previously  to  tbe  promise  be  waa  bound 
In  conscience  or  In  law  to  pay  tor  the  labor,  la 
Insudlclent  to  support  a  Judgment  for  plslntlff. 

Oskes  V.  Cushlng,  24  Me.  313,  held  that  the 
tact,  which  nould  be  presumed,  tbat  Ihe  labor 
on  a  vessel  would  Increase  the  value  of  tbe  se- 
curity furnished  by  a  Hen  thereon,  would  be  a 
sofflclent  consideration  for  a  subsequent  promise 
in  writing  by  the  lienor  to  pay  for  the  labor,  If 
no  other  existed. 

In  Drake  v.  Bell,  36  Mlac.  237.  G5  N.  T. 
Supp.  S4Li.  a  mechanic  under  contract  to  repair 
a  vacant  house,  by  mistake  repaired  the  house 
next  door  which  belonged  to  the  defendant.  Tbe 
repairing  was  a  beuent  to  tbe  latter,  end  he 
agreed  to  pay  a  certain  amount  therefor.  It 
was  held  thst  the  promise  rested  upon  a  suffi- 
cient conBlderatlon.  tiaynor,  J.,  soys :  "The 
rule  seems  to  be  that  a  subsequent  promise 
founded  on  a  former  enforceable  obligation,  or 
on  value  previously  bad  from  the  promisee.  Is 
binding." 

An  act  done  for  the  benefit  of  another  with- 
out his   request    I 


y  for 


.  be  SI 


unless  after  knowing  of  tbe  service  the  person 
benefited  promises  to  pay  for  it.  Glenn  v.  Sav- 
age. 14  Or.  SU7,  13  fac.  442. 

In  Greeves  v.  M-Alllstcr.  2  BInn.  B»2.  It  was 
held  that  (he  taking  and  surrendering  by  plain- 
tiff of  a  person  tor  whom  he  was  ball.  In  con- 
sequence of  which  the  defendant  also  surren- 
dered snrh  person  In  a  suit  In  which  he  was  ball, 
was  a  good  consideration  to  support  a  promise 
by  tbe  defendant  after  the  surrender  to  pay  a 
portion  of  tbe  expenses  maintaining  It.  although 
tbere  was  no  previous  requeat  on  the  part  of  tbe 
defendant. 

The  court  in  tbia  caae  says  In  broad  terms: 
''Though  the  aervlce  baa  been  rendered  prior  to 
the  promise,  yet  If  the  party  be  under  either 
a  legal  or  moral  obligation  to  pay,  tbe  promlss 
will  bind  him."  Tbe  court  further  says  tbat  tbe 
Inquiry  whether  tbe  plaintiff  Intended  to  confer 
a  beneflt  on  the  defendant  waa  immaterial. 
Cooper  V.  Uartln,  4  East,  Ta,  Is  cited  as  a  strong 
case  In  an p port  of  the  action.  The  note  to 
Wennall  v.  Adney,  B  Bos,  A  P.  240,  though  cited 
In  the  brief  of  counsel,  Is  not  referred  to  In  the 

Tbe  procurlngby  an  uncle  without  compulsion 
of  law  or  reqneat  of  his  nephew  of  a  patent 
tor  land  devised  to  the  latter,  lays  the  tatter 
under  a  moral  obligation  which,  though  sufficient 
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aiK  ctmalde ration  for  ftn  cipreH  promiie.  raises 
no  promtEe  b;  impllcatEon  ot  Ian.  Tomer  v. 
Patrldse.  3  Penr.  &  W.  1T2. 

II  ttie  COD  Bid  era  CI  on,  eieo  vltboat  request. 
moves  directt;  rroni  the  plalntlS  to  the  deTeud- 
■nt,  snd  Inures  dlrectlf  to  tbe  defendant's  bene- 
fit, the  promise  Is  binding'  thougb  made  upon  a 
past  conslderatloD.  Boothe  T.  Fltzpatrlek,  36 
Vt.  681.  In  tbls  case  the  court  beld  tbst  a 
promise  b7  the  delendant  to  par  for  the  past 
keeping  of  a  bull  vhlch  bail  escaped  trom  de- 
fendant*^ premise*  and  been  cared  for  bf  tbe 
plalDtltl  was  valid  altbaugh  there  was  no  pre- 
Tloas  request.  The  court  said  that  but  for  the 
promise  the  plalntlS  could  oot  recover  for  want 
of  a  request,  but  that  the  promise  obviated  that 
obJecCloo,  It  being  equlTBleot  to  a  pievlous  re- 
quest. 

Gray  V.  Hamll,  82  Qa.  STB,  fl  L.  B.  A.  72,  10 
8.  El.  son,  beld  tbat  a  promise  bj  ooe  partner 
after  dlsaoluClon  to  allow  the  other  partner  a 
certain  sum  on  acconot  of  tbe  latter  bavlng  been 
obliged,  owing  to  the  former's  lotemperajice,  to 
perform  more  than  his  due  abare  of  tbe  labor, 
was  wltbln  a  Code  provlBtoD  ezpreeslj  recognls- 
Inc  a  strons  moral  obligation  as  a  conslderatlan 
tor  a  contract. 


T  from  tbe  owner  of  certain 
patent!  agreeing.  In  consideration  of  his  serv- 
ices, to  give  blm  one-third  share  of  tbe  patents. 
It  was  urged  that  the  promise  was  In  recogni- 
tion of  past  services,  and  that  past  services  are 
not  A  consideration  for  aurthlng.  Bowen,  h. 
3;  said ;  "Even  If  It  were  true,  as  some  sclen- 
tlflc  students  oC  law  believe,  tbat  a  past  ser*- 
tce  cannot  support  a  future  promise,  fou  must 
look  at  tbe  document  and  see  If  tbe  promise  can- 
not teceWe  a  proper  eSecl  In  some  other  war. 
Now  tbe  fact  of  a  past  service  raises  an  Impli- 
cation that  at  ths  time  It  was  rendered  It  was 
to  be  paid  for,  and  If  It  was  a  service  which  was 
to  be  paid  for,  wben  jou  get.  In 


treated  el 


',  that 


as  an  admission  which  evidences, 
e  bargain  which  flies,  the  amount 
of  that  reasonable  remuueratton  on  the  taltb 
of  whicb  tbe  service  was  orlgloallr  rendered, 
8a  tbat,  bete,  tor  past  services  there  Is  ample 
justification  tor  Che  promise  to  give  the  third 

In  Townsend  v.  Bunt.  Cro.  Car.  403,  It  was 
held  that  a  promise  to  pay  the  residue  of  a 
legacy,  Id  consideration  of  tbe  plaintiff  having 
previously,  at  tbe  defendaot's  request,  executed 
a  geueral  release,  was  supported  by  a  sulflclent 
consldcratlOD.      Tbe   ground  of   tbe   declBlon   Is 


qup 


Lt  the  1 


.t  the  ' 


.  and  tbat  the  defendant  bad  the  conclnu- 
[  of  tbe  benefit  thereof.  Referring  to  the 
case  In  3  Dyer,  ZT2.  lupra,  the  court  said : 
"If  tbe  ball  bad  been  entered  Into  at  the  mas- 
ter's request,  and  afterwards  be  bad  made  the 
promise.  It  had  been  welt  enough." 

Services  gratuItouBly  rendered  will  not  sup- 
port a  subsequent  promise  by  tbe  parties  there- 
by beneated  to  pay  for  the  same.  Allen  v.  Bry- 
Bon.  6T  Iowa,  fiSl,  OS  Am.  Rep,  358,  ZB  N.  W. 
820.  In  this  case,  however,  the  court  said  tbat 
tbe  services  having  been  rendered  gratulloaaly 
and  witb  no  eipectatlon  of  being  paid  tor, 
there  was  no  obligation,  legal  or  moral,  to  pay 
for  tbem. 

Some  of  the  esses,  while  upholding  the  subse- 
quent promise,  do  so  upon  tbe  ground  that  from 
the  subsequent  promise.  In  connection  wllb  the 
beueflclal  nature  of  the  services,  the  court  will 
Ituply  a  previous  request ;  thus  : 

A  consideration  wholly  past  and  executed 
before  a  promise  Is  i      '     '  ~  ' 

the  coDslderatloD  arose  ai  id< 
quest  of  the  party  promising ; 
S3  U  R.  A. 


C  Bufflclent  on  less 


must  have  been  eipresaly  Diade  or  necessarily 
Implied  from  the  moral  obllgaUoD.  Bhaw  *. 
Boyd.  1  Stew.  &  P.   (Ala.)   S3. 

Past  services  are  a  auOIclent  consideration  t» 
support  a  promise  to  pay  far  tbem.  It  Is  Im- 
material whether  the  promise  be  made  before 
or  after  tbe  servlcee.  A  subsequent  promise  to 
pay  Implies  thst  lbs  services  were  rendered  upon 
previous  request.  Illson  v.  Gilbert.  2S  Wis. 
63T,  T  Am.  Rep.  100  :  Snyder  v.  Castor,  i  Seates, 

A  promise  to  pay  for  paat  services  Implies 
that  they  were  rendered  upon  a  previous  requesl, 
and  auch  service*  are  good  coDslderatloD  for  tbe 
promise.  Silvertborn  t.  Wylle,  96  Wis.  OS,  Tl 
N.  W.  lOT. 

It  would  seem  tbat  these  cases  regard  the 
Implication  as  one  of  law  dispensing  with  the 
necessity  of  an  actual  previous  request,  and  not 
one  of  fact,  merely  dispensing  with  the  neces- 
sity of  proving  such  a  request  In  the  first  In- 
stance, but  rebuttable  by  proof  negativing  a  re- 
quest. The  four  cases  neit  cited,  however,  seem 
to  take  the  view  tbat  the  Implication  la  a  rebut- 
table one. 

A  vote  by  tbe  parlsb  after  tbe  dlssolutloD  of 
the  ministerial  relalloa  to  pay  the  minister  the 
expense  of  repairs  made  by  blm  upon  the  par- 
sonage, without  the  above  request.  Is  without 
consideration.  Greene  v.  First  Parish,  10  lick. 
500.  The  court  ssld  that,  under  the  circum- 
stances Id  the  case,  a  request  to  make  the  re- 
pairs might  have  been  Interred  by  a  Jury  ;  but 
for  tbe  fact  that  tbe  parish  co 
actually  refused  \o  furnish  repairs. 

It  la  the  general  rule  tbat  a  psi 
tlon  Is  not  a  valid  foundation  of  a 


■   tbe 


B  been 


request  at  tbe  party  benefited  and  of  whom 
payment  Is  claimed.  Chadwlek  v.  Knoi.  31 
N.  U.  220,  64  Am.  Dee.  S2S.  The  promise  In 
this  case  was  to  pay  tor  services  previously 
rendered  Id  procuring  a  pardon  for  a  convict. 
The  court  said  that  there  was  no  direct  evidence 
of  any  request  to  perform  the  services,  but  that 
the  promise  was  competent  evidence  of  a  pre- 

A  promise  made  upon  a  past  and  executed  con- 
sideration Is  In  general  not  binding  ;  but  when 
the  labor  performed  or  the  services  rendered 
are  bcnefidai  to  the  promisor,  and  there  Is 
nothing  In  the  evidence  negativing  s  request,  a 
Jury  may,  from  the  clrcumsCaDces  of  (he  case. 
Infer  a  request.     Wilson  v.  Edmonds,  24  N,  11, 

In  Ehle  t.  Judson,  24  Wend.  97,  It  was  held 
that  where  the  plalatlfT.  having  n^otlated  for 
tbe  purchase  of  land  for  himaett,  and  having 
procured  an  offer  from  the  owner  to  sell  for  a 
certain  amouut  b\3z  nltbont  having  made  any 
contract,  conacnted  to  the  defendant's  becoming 
the  purchaser  on  condition  that  the  latter  would 
give  blm  a  note  for  JlOO  to  pay  him  for  Ms 
time  and  trouble  In  negotiating  the  purchase, 
the  note  was  not  supported  by  a  sulllclent  con- 
sideration. The  court  aald  tbat  services  volun- 
tarily rendered,  though  they  may  be  beuendnl 
to  another.  Impoae  do  legal  obligation  upon  him, 
but  tbe  services  must  be  rendered  upon  retjoest. 
It  was  admitted  that  the  request  may  be  eetab- 
Ushed  by  presumptive  evidence,  aod  that  tbe 
bereficlal  nature  of  the  services,  though  not 
enough  when  etaading  alone,  may  be  very  Im- 
portaut  In  a  chain  of  circumstances  tending 
to  rvtnbllsh  the  presumption.  In  the  case  at 
bar.  however,  it  was  said  the  services  were  not 
beneficial  to  the  defendant,  an 
were  not,  and  could  not  have 
upon  his  request,  aa  It  appeared  that  the  plalD- 
tlir.  In  DCgotlatlnF;  tor  the  piirchafe,  was  acting 
for  bimself.  and  not  for  tbe  defendant. 

Tbe  rule  la  Daw  well  settled  tbat  the  past 
pertotDiance  of  services  coustltutes  Do  consid- 


cration,  trai  for  an  eipr«n  promlM.  udIcbb 
(hey  «'crc  performed  at  tb?  aipresa  or  Implied 
rcqucac  o(  the  promtsor,  or  unlets  the;  nere 
<lone  In  pertormaoce  of  some  duly  or  obllgatloa 
rmitng  upon  him.  Dearborn  t.  Bowman,  3  Met. 
15C.      Id  (bla  caae  a  note  waa  given  br  a  can- 


t  tbe.T  were  not  reodared  at  the  requeat  of 
candidate,  but  at  the  reqneit  ol  the  county 


ThiB  c«ae  li  perbapa  dlatlngulshable  apon  the 
(round  that  ilnee  the  lerTlceB  were   rendered 

moral  obligation  on  tbe  pan  of  th«  defeodant 
to  pay  therefor,  though  that  dlatlnctlon  Ib  not 
•aggeeted  by  the  case  Itaeif. 

ta  Shepherd  T.  VouDg,  8  Qraj.  1S2.  OS  Am. 
Dec.  24^,  It  waa  held  that  a  promlM  by  tbe  ad- 
min l  at  ra  tor  of  a  deceaaed  grandchild  to  pay  the 
Srandmother  out  of  aweta  In  hia  hands  a  certain 
mm  for  aupponlng  Uie  deceaaed  wblle  the  lat- 
ter was  deatltute  la  a  nullum  pacivm.  This  de- 
(ialon,  however,  la  upon  tbe  ground  (hat  tbe 
board  wan  fumlahed  aa  a  grratnlly  from  mo- 
tirea  of  alTectlon.  withoat  any  expectation  ot 

Board  and  aervlcea  fumlahed  by  one  relative 
to  another  under  clrcumttancea  In  which  tbe 
law  woDid  not  imply  an  agreement  to  pay  will 
not  Bupport  n  Bubsequent  promise  to  pay  tbere- 
for.  Sloneburner  v.  Uotley.  Qa  Va.  T84.  30  9. 
E.  364.  Tble  case,  bowever.  1b  unlike  tbaec 
In  which  an  Implied  promise  la  denied  becanae 
tbe  Bervli'es  were  rendered  without  a  prevloUB 
re(]tie>t.  Here  the  Implied  promlae  la  denied 
npon  the  Iheory  that  the  mutual  aerrlcea  of 
the  parlies  otTset  one  auotber,  and  upon  this 
theory  there  could  have  been  do  expectation 
that  tbe  aervlcea  were  to  be  paid  tor  otberwlae. 

It  la  not  enough  to  show  tbat  a  lervlce  baa 
fccen  rendered,  and  that  It  waa  beneficial  to  the 
partleB  Bought  to  be  charged,  uuleaa  It  waa 
rendered  at  hIa  eipreaa  re(|ue«t  or  under  aucb 
vircumataneea  tbat  the  law  would  Imply  a  re- 
qneat.  A  mere  volunteer  cannot  make  hlmselt 
creditor  of  another.  Even  an  eipreaa  promlae, 
•Dbsequently  made,  and  depending  wholly  on 
pa  at  conal  deration,  would  not  be  audi  dent  to 
create  a  legal  liability.  Cbamt>er1ln  v.  Whlt- 
tord.  102  Mau.  «48.  Thia  atatement.  however, 
•ofar  as  It  coneeniaan  eipreBE  promlae.  la  obUer. 

In  Uyera  v.  Dean.  II  Misc.  368,  S2  N.  T. 
8upp.  23T,  the  court  aald :  "An  eipreaa  prom- 
lae to  pay  for  past  aerrlceB  rendered  without 
a  regueat  1b  void  for  want  ot  consideration ;" 
«nd  held  that  a  promlae  to  pay  brokerage  for 
•ervlcea  previously  rendered  without  request 
was  Invalid.  Tbe  caaea  cited  In  anpport  of  this 
propoaltlon,  however.  alTord  but  little  support 
for  It.  In  BODir  of  them  tbe  consideration 
claimed  conalaled  merely  of  detriment  to  the 
promisee  without  benefit,  present  or  past,  to 
the  promisor;  and  others  merely  held  that  the 
flrcuDiBlancei  under  wblrh  tbe  services  were 
rrnilered  raised  no  Implied  promise  to  pay  for 
them. 

I.abor  or  service  voluntarily  done  and  per- 
formed by  the  plaintiff  for  the  defendant  with- 
out hla  privity  or  reiuest.  however  meritorious 
or  beneflclal  It  may  be  to  the  defendajit,  as  In 
'Mvlng  bla  property  from  destruction  by  Are, 
affords  no  ground  of  action.  Bartholomew  v. 
Jackson.  20  Johns.  28,  11  Am.  Dec.  23T.  But 
there  waa  no  BDbaequent  promlae  In  this  case. 

In  Cbllcott  V.  TrlmXIe.  13  Barb.  G02.  the 
plelntlfr  relied  upon  an  express  promise,  after 
the  iervlcea  were  performed,  to  pay  for  tbe 
board,  etc..  ot  an  Infant  child  of  the  defendant 
and  the  couri  dnnled  relief  on  surb  promise  up- 
on tbe  ground  that  a  past  and  piecnted  consid- 
eration la  not  sufficient  to  maintain  an  aasump- 
•tt  unless  moved  by  a  present  request. 
U  L.  R.  A. 
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The   coart   admitted   Chat   tbere   were   same 

cases,  e.  e..  Doty  v.  WItaon.  14  Jobna.  STB,  and 
Ontfleld  V.  Waring,  14  Johns.  168,— -In  whleb  It 
has  been  held  that  an  action  can  be  maintained 
upon  an  eipreea  assumpalt  founded  on  a  paat 
consideration  beneficial  to  tbe  party,  and  when 
be  waa  under  moral  obligation  to  do  wbat  be 
promised.  He  says  that  the  ground  of  tbe  deci- 
sion In  Doty  »,  Wilson  was  tbat  the  benefit  to 
'.he  defendant,  conuected  with  bla  eipreas  prom- 
ise to  pay,  must  be  deemed  equivalent  to  a  pre- 
vious request,  and  that  Oatfield  v.  Waring  was 
decided  upon  tbe  prlnrlple  tbat  a  request  may 
be  Implied  from  the  beneficial  nature  of  tbe 
services.  Tbe  opinion  says  that  these  cases 
must  be  taken  with  aome  quallBcatloD.  The  ex- 
act point  on  which  the  case  la  dlatlngulabed  Is 
not  Indicated ;  but  tbe  court  held  that  tbe  cir- 
cumstances under  whlcb  the  services  were  ren- 
dered did  not  raise  an  Implied  promise  to  pay 
for  them,  It  appearlog  that  tlie  defendant  was 
willing  to  take  the  child  to  bis  own  house  and 
support  her :  and  tbat  being  ao.  It  would  seem 
that  tbe  circumstances  raised  no  moral  obllga- 

In  MonkmBn  v.  ahepherdson,  II  Ad.  &  El. 
411,  It  was  held  that  wbere  a  contract  of  an 
emptoymeut  provided  If  tbe  servant  should  be 
drunk  during  service  he  should  forfeit  all  wage* 
then  due,  and  the  servant  had  Incurred  such  a 
forfeiture,  the  past  service  prior  to  the  forfeit- 
ure did  not  constitute  a  consideration  (or  a 
new  promise  to  pay  for  them. 

The  court  In  the  case,  bowerer,  took  the  view 
that  even  upon  tbe  principle  that  a  moral  obli- 
gation la  a  sufllcient  consideration  for  a  prom- 
ise, tbere  waa  not  evea  a  moral  obligation  rest- 
ing upon  tbe  employer  In  this  caae;  and  said: 
"1'be  facta  of  thla  case  not  rendering  It  neces- 
sary to  express  any  general  opinion  on  tbe  doc- 
trine of  moral  consideration,  ire  shall  aay  aa 
more  than  this, — that  we  agree  with  what  fell 
from  lAira  lenCerden  In  LItllefleld  v.  Bhee,  3 
Barn.  A  Ad.  811,  that  It  la  a  doctrine  to  be  re- 
ceived with  some  limitation.     But  whether  tbe 

Is  clear,  that  In  all  of  them  It  la  required,  not 
merely  that  tbe  debt  should  be  In  fact  unpaid. 
but  tbat  there  should  be  an  obligation  In  con- 
science to  pay  It." 

In  Pourtalea  Horgler  v.  Morris,  7  C.  B.  N.  B. 
S88,  29  L.  J.  C.  P.  N.  8.  208.  6  Jur.  N.  S.  TOO. 
the  defendant  had  agreed  tbat  If  tbe  plaintiff 
would  procure  for  him  a  concession  of  a  grant 
of  tbe  Tight  of  constructing  a  railroad,  a  certain 
Dumber  of  free  shares  of  the  company  to  be 
formed  should  be  remitted  to  the  plaintiff  for 
his  troutile  and  expense;  application  was  ac- 
cordingly made  for  the  concession,  but.  aa  » 
result  of  a  cumpi-omlae.  a  Joint  concession  was 
gronted  to  the  defendant  and  rival  aspirants 
for  tbe  same ;  a  written  agreement  was  then  en- 
tered Into  by  whlcb  a  specified  number  of  shares 
was  to  be  allotted  to  the  plaintiff  for  tbe  care 
and  trouble  be  bad  bad  up  to  tbat  time,  and 
whlcb  he  might  yet  have  to  make  up  tbe  com. 
plete  organisation  ot  the  company.  It  was  held 
tbat  there  waa  no  consideration  for  the  laat 
promise  because  tbe  past  services  of  the  plain- 
tiff were  not  rendered  for  any  payment  or  al- 
lotment of  Bhares  stipulated  to  be  made  In  tbe 
event  which  happened  ot  a  Joint  conceaslnn  to 

anticipated  future  services,  tbe  mere  expects, 
tlon  or  them  was  not  a  valid  consideration,  and 
he  did  not  contrsct,  and  was  not  rnder  any 
obligation  to  render  any. 

(d.)  Promttt  to  pay  Jar  fntprovcrnenf*  on  prop- 
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prornineiitB  placed  on  prapertf  without  the  re- 
quest ot  the  promlaor ;  but  It  will  be  observed 
that  aome  of  these  cues  hold  that  there  vae  do 
exist  lac  moral  obllcatlOD  under  the  drcum- 
tlances  to  par  tor  the  ImproTemeata  at  Ibe  tlmo 
o(  the  promise. 

A  TeAal  promise  b;  a  purchaser  of  public 
land  to  comriensate  a  equalter  (or  ImproTemeDta 
maite  prior  to  the  purchase  and  without  the 
purchaser's  eonaeat  Is  without  coDsldfratlon 
thniigh  tbs  1 01  prove  me  Dts  were  beneHclal. 
Shaw  T.  Burd,  1  Stew,  k  F.  (Ala.)  68. 

A  note  glvea  by  a  purchaser  of  public  land* 
to  eompensate  ODe  who  prior  to  the  purchase, 
but  without  the  purchaser'*  request,  had  aettled 
upon  a.Qd  Improved  lacd,  is  not  supported  bj  a 
couslderatloD  which  will  authorize  its  recover;. 
Duncan  v.  Hall,  9  Ala.  128.  The  court  in  this 
case  said  that,  the  Improvements  not  having 
beeD  made  at  the  iiurchaaer'a  request,  there  was 
no   conalderation,    founded   eltbei  ~~'      ~ 


which  n 


uldsi 


n  the  pi 


D  the 


ly  placed  thereon  by  the  pri 
ptomlBor'a  request  ia  without  consideration. 
Carson  v.  Clark,  2  III.  lis,  Zfi  Am.  Dec  T». 
The  court  In  this  case  said  that  it  a  deht  la  due 
In  conaclence  a  promlae  to  pay  will  be  binding, 
but  tbBt  If  there  is  aoy  moral  obligation  on  the 
part  of  anjone  to  compenaate  the  promlaee  tor 
the  value  of  his  improvemeuts  It  is  on  the  part 
of  the  Kovernmeat,  and  such  moral  obllsstion 
doea  not  pass  to  the  purchaser. 

Hutaon  v,  Overturt,  K  III.  170:  Boberts  v. 
Oaren,  3  111.  3m:  and  Towuaead  v.  Brlgga,  2 
III.  478,^ — are  to  the  same  ellect  aa  Caraon  v. 
Clam,  2  111.  118,  2S  Am.  Dec.  T». 

The  decision  and  reasuning  of  this  case  were 
adopted  by  McFarland  v.  Uathla,  10  Ark.  aBO. 

A  subsequent  promise  by  a  purchaser  of  pub- 
lic land  to  pa7  for  Improvements  previously 
placed  thereon  without  his  request,  by  a  person 
wltbout  any  claim  of  right.  Is  a  nudum  pao- 
tun.  Boston  v.  TJodgs,  1  Blaclif.  16,  12  Am. 
Dec.  205. 

A  promise  by  the  porcbaser  of  public  land  to 
pay  (or  improvementB  previously  placed  Ihere- 

I   wltbout   his    request    Is   a   nullum   pactum. 


Onrr 


.  Alllao 


b  KIhc 


3  JBna  Is  entered  wll 
1   promise  made  afte 


>  purchase 

support  a 
tbe  land  I 
eratiou.     Welch  v.  Bryan,  28  Mo.  30. 

A  promise  by  the  owner  of  land  to  pay  one 
(or  improvements  that  another  had.  wltbout  bla 
knowledge  or  authority,  previously  made  there- 
on Is  B  nudum  poctum,  and  unenforceable. 
Prenr  t.  Ilerdenbergb,  B  Johns,  2TZ,  4  Am.  Dec 
356.  Spencer.  J.,  said  in  tbls  cage  tHat  be 
would  not  undertake  to  dlacrlmloate  between 
moral  obligations 


afford 


ration 


there    wae 

moral  (^ligation  on  tbe  part  of  Ihe  owner  to  pay 
for  tbe  Improvements,  since  tbe  plaintiff  had 
Knowingly  entered  od  land  not  bla  own  without 
any  authority  from  the  owner,  and  without  the 
semblance  of  right. 

Story.  J.,  la  dlscusalng.  In  Society  for  Propa- 
git\oa  ot  Uospei  v.  Wheeler,  2  Gall.  143,  Fed. 
Caa.   No.    13.156.   tbe    power  of   the  legislature 


eetlve 


OTldin. 


compensating  bona  flde  clalmanta  of  land 
improvementa  placed  tliereon  by  themaelvei 
tbeir  predecesaors.  aa  a  condition  ot 
Ing  them  at  the  suit  of  tbe  true  owner,  said 
tUatno  equitable  rlgbtto  com  lien  sate  under  such 
circumstances  was  recognized  In  the  law,  and 
that  It  had  lieeu  deemed  so  far  deatructlve  to 
moral  obligation  that  even  an  eipresa  promise 
to  pay  (or  Improvements  made  by  a  person  com- 
03  L.  R.  A. 


Ing  In  under  a  defective  title  bu  been  held  a 
nude  pact ;  Citing  Frear  v.  Hardent»eigh,  a 
Johns.  2Tit,  4  Am.  I«c.  SSS. 

A  promise  by  lessor*  to  pay  lor  improve- 
menta made  on  property  at  tbe  rsquest  ot  th« 
leasee,  but  npon  the  supposed  credit  at  Ihe 
Iceaor.  1*  without  consideration  where  tbe  less- 
or did  not  Botborlne  or  sanction  the  work. 
Bailey  v.  Kutjes,  80  N.  C.  517. 

If  a  tenant  mekea  repairs  on  premise*  withi 
the  knowledge  and  aanent  ot  the  laadlord,  it 
create*  a  moral  obligation  which  la  a  *n(Bclent 
caa*lderation  for  a  subaequent  promlee  to  pay 
fortbe  samo.  I^mali  v.  Vanart«daie[i,4  Pa.  364. 

A  promise  by  a  lessor  of  premises  to  pay  for 
the  repairs  wblch  tbe  leasee  bad  made  purauant 
to  an  agreement  wblcb  waa  omitted  from  the 
written  lease,  that  she  should  make  such  repairs 
and  that  tbe  ieaaor  would  pay  her  (or  them,  la 
aupported  by  a  sufficient  conalderatlon.  Seago 
V.  Deane,  4  Bing.  450.  1  Moore  k  P.  227,  & 
Car.  &  f.  170.  i'be  poaltlon  of  the  lessor  la 
this  case  was  that  tbe  previous  agreement,  hav- 
ing been  omitted  from  tbe  lease,  was  ineffeet- 
ual.  and  that  there  waa  no  coDBlderatlon  (or 
the  subacjuent  promise.  The  court  character- 
ized the  position  aa  inequitable  and^pocely  tech- 
nical, and  said  that  there  was  a  moral  obliga- 
tion and  a  diatinct  promise,  and  that  there  ate 
many  coses  wblcb  show  that  a  moral  obligation, 
accompanied  by  a  diatinct  promise.  Is  binding 
In  law. 

A  promiae  to  pay  Ibe  cost  of  ons  halt  of  A 
party  wall  Is  sulhcienl  without  any  new  consid- 
eration where  tbe  wall  was  built  by  the  adjoin- 
ing proprietor  at  the  request  of  the  promisor 
uoder  an  agreement  which  was  ao  ludeflnlte  in 
Its  terms  that  it  Is  doubtful  wbeiliT  it  could 
be  enforced.  8tuht  v.  Sweeay,  48  Neb.  767,  OT 
N.  W.  748. 

e.  Oonelucion. 

While  it  is  Impossible  to  reconcile  all  tbe 
cases  herein  cited,  the  general  tendency  o(  \ega] 
opinion  seems  to  be  to  deny  tbe  validity  of  & 
promise  wbose  only  consideration  Is  a  moral 
beocdt  conferred  upon  the  promisor:  and  to  up- 
bold  the  promise,  if  there  waa  at  any  time  a 
legal  benelit  conferred  upon  thd  promisor,  or,  la 
other  words,  if  the  promisor  baa  received  value. 
:pectatlon  on  the  part  of  the  person 
conferring  the  benetit  that  he  would  render  aa 
equivalent  therefor,  and  under  such  clrcum- 
atance*  as  to  create  a  moral  obligation  upon  hia 
part  to  do  so,  although  there  was  orlgiaally  no 
entarceable  legal  liability,  or,  If  so.  such  liabil- 
ity ba*  twen  barred  by  operation  of  law.  The 
latter  part  of  the  etatemenl.  however,  la  aubject 
to  the  eieeptlon  that  when  the  legal  benefit  has 
already  been  exhausted  by  having  formed  the 
conalderatlon  for  a  prevloua  promise,  fully  per- 
formed or  still  enforreabie,  a  subsequent  prom- 
ise Is  Invalid:  and.  as  has  already  been  showu, 
the  greater  number  of  decisions,  it  not  the  bet- 
ter reasoning,  malic  another  eiceptlon,  v<z., 
when  tbe  legal  beneflt,  or  value,  waa  conferred 
Mpon  the  promisor  In  reliance  upou  bis  or  her 
I  promise  which  waa  absolutely 
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after 


promise  during  coverture.  If, 
a  a  general  rule,  the  receipt  of  value  by  tbe- 
romlnor  under  circumstancea  creating  no  legal. 
ut  merely  a  mor.il.  liability  la  aufflclent  to  sui>- 

arenl  wtiy  the  (act  that  a  void  promise  has 
itervencd  should  make  any  difference.  It 
rould  seem  that  the  void  promise  might  be 
ilmlnaied  altogether,  and  the  new  promise  rest 
upon  the  moral  obligation  arialng  from  the 
promisor's  receipt  ot  value,  and  tbla  Is  apirar- 
ently  the  ground  taken  In  Qouldlng  v.  David- 
son.  26  X.  Y.  604.  Hupia,  II.  b.  7  (al 

G.  H.  P. 
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rant  iu  er«Bl*d  by  K 
Ir*  tbst  IBT  friend,"  nam- 
I coined  Id  ths  employ  ot  the 


Ing  hli 

firm  DD  iiit-b  liberal  lenuH  an  aia  lunjf  nuu 
talttiful  serrice  entlclg  him  to."  In  a  vlll  at  a 
merchant,  wblch  eonlemplatea  the  conllnu- 
ance  ot  the  bUBlneu  b;  bis  widow  and  part- 
ner, BO  as  to  t>e  enforceable  against  tbe  widow 
after  ibe  baa  purcbneed  the  partner'*  latereat 
and  !■  carri'log  on  Ihe  builneaa  alone. 

(March  10.  1901.> 

APPEAL  by  complainant  from  t,  decree  ot 
the  Chancery  Division  of  the  Jefferson 
County  Circuit  Court  in  favor  of  defendants 
in  ft  suit  to  enforce  an  alleged  trust.     Af- 

llie  facts  are  Bta,t«d  in  the  opinion. 

Mr.  E.  £.  MbKb^  for  appellant. 

Mr.  BnrweU  K.  MKnbsll,  for  appel- 
lees: 

In  order  that  t.  trust  may  arise  from  the 
use  of  precatory  words,  the  court  must  be 
tatistted  from  the  words  themselves,  taken 
in  connection  with  all  the  other  terms  of 
the  deposition,  that  the  testator's  intention 
to  create  aa  express  trust  was  as  full,  com- 
plete, settled,  and  sure  as  though  be  had 
given  the  property  to  hold  upon  a  trust 
declared  in  express  terms  in  tn«  ordinary 

2T  Am.  A,  Eng.  Enc.  Law,  p.  40. 

It  was  not  the  intention  of  C.  P.  Barnes 
to  create  a  trust  for  the  benefit  of  Robert 
N.  Jewell,  but  there  was  nothing  more  than 
a  mere  recommendation  on  the  part  of  C. 
P.  Barnes  in  reference  to  the  employment 
of  Jewell. 

Shatc  V.  Lavleaa,  5  Clark  k  V.  129 ;  Poster 
T,  EUley,  L.  R.  19  Ch.  Div.  518;  Finden 
r.  Stephens,  2  PhUl.  Ch.  142;  2  Lewin,  Tr. 
lest  Book  Series,  p.  805;  1  Perry,  Tr.  3 
123. 

HolisoD,  J.,  delivered  the  opinion  of  the 

Appellant,  Robert  M.  Jewell,  filed  this 
suit  against  the  appellees,  the  Louisville 
Trust  tJompany,  as  tl)e  administrator  with 
the  will  annexed,  ftnd  S.  S.  Barnes,  tbe 
residuary  devisee,  of  C.  P.  Barnes,  deceased, 
The  court  below  sustained  a  demurrer  to  his 

Stition,  and,  he  bailing  to  plead  further, 
(missed  the  action.  The  only  question  on 
the  appeal  is,  therefore,  Did  the  petition 
state  a  cause  of  action  T 

It  was  alleged  in  the  petition  that  C.  P. 
Barnes  was  at  the  time  of  his  death,  and 
had  been  for  many  years  therctotora,  en- 
gaged  in   business  as   a  jeweler,   with   bis 

ytTTE. — For  earlier  nuthorltles  In  this  series  I 
as  to  precBtoiT  words  in  will  to  raise  trait,  see 
eases  In  notti  to  Knoi'a  Ap|>pal  (Pa.)  e  L.  R. 
A.  393:  Slatterr  T.  Wason  (Mass.}  T  L.  B.  A. 
S93;  Powers  f.  Jeudevlne  (Vt.)  7  L.  R.  A.  SID;  | 
and  BrTBD  T.  Ullbr  (Del.)  13  L.  R.  A.  563 ; 
S3  L.  R.  A. 


brother,  J,  B.  Barnes,  under  the  firm  noma 
of  C.  P.  Bamea  A  O).;  that  the  business 
was  a  large  one,  and  C.  P.  Barnes  becam* 
a  wealthy  man;  that  in  the  fear  1877,  wben 
appellant  was  a  small  boy,  the  deceaseid  took 
him  into  his  employ  and  treated  him  as  if 
he  bad  been  bis  own  son,  often  promising 
him  an  interest  in  the  business;  that  appel- 
lant started  with  a  small  salary,  which  was 
increased  from  time  to  time  until  the  death 
of  the  deceased,  when  he  was  receiving  820 
a  week;  that  the  deceased  died,  leaving  a 
will  which  was  duly  admitted  to  probate. 
and  by  the  seventh  clause  of  tbe  will  the 
testator  provided  for  him  in  the  following 
language:  "I  desire  that  my  friend  Rob- 
ert M.  Jewell  be  retained  in  the  employ  of 
tbe  firm  on  such  liberal  terms  as  his  long 
and  faithful  service  entitle  him  to.''  it  i» 
also  alleged  that  on  February  23,  ISSS,  with- 
in a  month  after  the  death  of  the  testator, 
against  his  protest,  his  salary  was  cut  down 
from  $20  to  $15  a  week,  and  three  yeara 
later,  on  February  26,  1S1I8,  to  $13.50  a 
week;  that  about  two  months  after  this, 
without  fault  on  his  part,  be  was  dis- 
charged, against  his  protest,  and  had  been 
unable  to  earn  anything  like  $20  a  week 
from  the  time  of  his  discharge  to  the  Uling 
of  the  suit;  that  appellees  were  running 
the  store  with  great  profit,  and  it  wan  in- 
cumbent on  them,  under  the  will,  to  keep 
him  in  th^r  employment  at  (20  a  week; 
that  bis  wages  for  tbe  time  amounted  to 
$4,780,  and  Be  had  only  received  «3,04o.70, 
leaving  a  balance  due  him  of  $1,734.30; 
that  C.  P.  Barnes  was  the  owner  of  a  larger 
interest  in  the  firm  than  hie.  brother,  J. 
B.  Barnes,  and  by  his  will  gave  to  his  broth- 
er enough  of  his  holdings  in  the  firm  to 
make  the  brother  and  the  testator's  widow,  . 
appellee  S,  S.  Barnes,  equal  partners  in  the 
business;  that  they  continued  the  business 
under  the  same  firm  name  from  the  dealll 
of  the  testator,  on  February-  6,  1895,  until 
May  10,  1897,  when  the  brother,  J.  It. 
Barnes,  sold  out  his  interest  in  the  firm  to 
the  widow,  appellee  S.  S.  Barnes;  and  that 
she  has  continued  the  business  under  the 
name  of  C.  P.  Barnes  A  Co.  It  will  be  ob- 
ser\'ed  that  the  brother,  J.  B.  Barnes,  is  not 
sued.  The  suit  is  brought  against  the  per- 
sonal representative  and  the  widow,  aa  re- 
siduary devisee.  It  will  be  also  obsened 
that,  although  appellant's  salary  was  cut 
down  to  $15  soon  after  the  testator's  death. 
he  continued  with  the  firm  and  continued 
to  aj?ccpt  tliB  salary  that  was  paid  him; 
and  things  remained  in  this  shape  until  af- 
ter ,T.  B.  Barnes  sold  out,  and  appellee  8. 
S.  Barnes  took  rharge  of  the  business  in 
her  own  rifiht,  after  the  dissolution  of  that 
firm,  and  the  appellant  continued  to  work 
for  her  and  to  accept  the  reduced  salary 
from  her  until  be  was  discharged  by  her 
something  like  a  year  afterwards. 


It   is   i 


with   great 


also  Bills  T.  Bills   llowa)    B  L.  R.  A.  696;  a 
Orth  V.  Orth  (Ind.)   32  L,  R.  A.  288. 

For  gltla  bj  will  as  affected  hy  promises  mi 

Got*  v.  Clarke  (B.  C.)  20  L.  a  A.  16S. 
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«&rnestneas  that  the  will  creates  »  preca- 
to^  truit  in  his  favor,  and  that  he  la  ea- 
titJed  under  the  will  to  bis  wages  at  220  a 
week.  IlJe  will  does  not  fix  the  salary  that 
•ppellant  is  to  receive  if  retained  in  the  em- 
ploj  of  the  flrni,  jor  does  it  require  that  he 
Bhall  l>e  retained.  The  language  imports 
no  more  than  an  expression  of  the  testa- 
tor's desire,  and  the  clause  was,  no  doubt, 
put  in  this  shape  so  as  not  t«  embarrass 
the  devisees  in  the  managelnent  of  their  af- 
fairs, 'i'he  will  contemplated  that  the 
brother  and  wife  of  the  testator,  as  a  firm, 
would  continue  the  business;  and  to  this 
firm  the  testator  expressed  the  desire  that 
it  would  retain  appellant  in  its  employ  on 
such  liberal  terms  as  his  long  and  faithful 
service  entitled  him  to.  The  amount  of 
compensation  is  expressly  left  to  the  Arm, 
and  no  desire  is  expressed  as  to  anything 
that  should  be  done  after  that  firm  went  out 
of  bminesE.  The  suit  here  is  not  against 
that  firm,  and,  il  this  action  can  be  main- 
tained, the  clause  in  question  will  amount, 
in  substance,  to  a  charge  o(  an  annuity  upon 
the  widow,  appellee,  S.  8.  Barnes,  in  favor 
of  appellant,  unless  she  auits  the  business. 
Tlie  testator  clearly  intended  no  such  result. 
In  Sliato  V.  Laickaa.  6  Clark  ft  F.  129,  the 
testator  expressed  his  "particular  desire" 
that  the  devisee,  when  he  received  the  prop- 
erty, sliould  continue  L.  "in  the  receipt  and 
management  thereof,  and  shall  likewise  em- 
ploy and  retain  him  in  the  receipt,  agency, 
and  management  of  the  rents,"  at  t)ie  us- 
ual fees  allowed  to  flftents,  for  this  reason. 
as  expressed  in  the  will:  "He  having  acted 
for  me,  since  I  becanie  possessed  of  said  es- 
tate, fully  to  my  satisfaction."  It  was  held 
that  no  precatory  trust  resulted.  Among 
other  things,  the  lord  chancellor  said:  "All 
coses  upon  a  subject  like  this  must  proceed 
on  a  consideration  of  what  was  the  intention 
of  the  testatjir.  Now,  tlie  first  observation 
that  strikes  one  with  reference  to  that  mat- 
ter is  that  during  the  life  of  the  testator 
Lawless  was  his  agent.  But  then  be  was 
agent  only  during  the  testator's  pleasure, 
and  by  the  terms  of  the  will  the  testator 
desired  that  he  should  continue  in  the 
agency.  Is  that  desire  to  ba  considered  a 
command?  If  so,  for  what  length  of  time 
is  he  to  continue!  ...  If  Lawless  is 
the  equitable  encumbrancer  to  the  amount 
of  one-twentieth  part  of  the  income  of  the 
estate,  he  has  a  clear  interest  in  the  residue, 
for  he  might  take  one- twentieth  part  of  the 
reitidue;  he  might  file  a  hill  in  chancery  in 
order  to  control  the  application  of  the  res- 
idue, and  claim  1o  be  absolutely  invested 
In  what  he  is  entitled  to  receive,  namely, 
this  one-twentieth  part."  So,  here,  if  the 
clause  in  question  created  a  precatory  trust, 
the  appellant  would  have  been  entitled  to 
maintain  a  bill  in  equity  t«  protect  his 
rights  and  prevent  the  firm  from  taking  any 
steps  that  might  imperil  his  annuity.  Such 
«  right  might  render  the  estate  of  the  devi- 
cpp  materially  less  valuable,  and  make  ap- 
pellant, to  no  small  extent,  the  real  hene- 
tiriary  under  the  will.  The  case  above  re- 
ferred to  was  followed  in  F'istrr  v.  Elxluv. 
L.  R.  19  Ch.  Div.  518,  and  Finden  v.  Hleph- 
£3  L.  R.  A. 


en»,  8  Phill.  Ch.  142.  See  also  1  Perry,  Tr. 
9  123.  The  firm  composed  of  the  widow  and 
the  brother  were  not  required  to  continue 
the  business.  Tlicy  might  close  it  out  at 
pleasure.  If  they  had  sold  to  >  stranger, 
clearly  no  trust  would  have  attached  in  fa- 
vor of  appellant  to  the  assets  in  their  hands 
received  from  the  sale.  When  the  brother 
sold  <o  the  widow;  he  was  acquit  of  all  re- 
sponsibility. It  was  not  the  testator's  pur- 
pose to  create  a  permanent  charge  on  the 
corpus  of  the  estate  in  the  hands  of  the  devi- 
sees; and  the  widow  after  her  purchase  wa& 
under  no  obligation  to  keep  appellant  in- 
delinitety  in  her  service,  regardless  of  th« 
amount  of  business  she  did,  or  other  cir- 
cumstances affecting  her  interest. 
Judgment  affirmed. 


Elder  H.  PArTERSOH. 
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A  provlHlon  In  >■!  iBHnraBee  pollcT  for 
the   iBBDHiice   of  a  puld-itp  poller   for 

such  amount  as  the  reserve  will  purcbase 
"upon  Burrender  at  this  policy  within  six 
months"  after  lapse  lor  nonpajmeat  ol  pre- 
miums dues  not  make  time  of  ttie  essence  of 
the  contract,  but.  the  consideration  having 
been  paid,  the  insured  is  entitled  to  tbe  poller, 
altfaouffh  he  does  not  apply  therefor  an  til 
neartj  five  jears  after  maklDK  default. 

(JaDoarr  IT,  1001.) 

APPEAL  by  defendant  from  •.  judgment 
of  the  Circuit  flourt  for  Harlan  County 
in  favor  of  plaintiff  in  an  action  brought  to 
compel  the  delivery  to  plaintiff  of  a  paid-up 

'~ policy  acccwding  to  the  terms  of 

■ontract.     i  (firmed. 


Bnrsett,  for  appellant: 

Where  time  is  of  the  essence  of  the  con- 
tract, the  thing  to  be  done  must  be  done 
within  the  time  stipulated,  or  the  contiact 
will  be  v(rid. 

1  Iteach,  Modem  law  of  Contracts,  !  80; 
Hew  York  L.  In*.  Co.  t.  Staiham,  93  U.  S. 
24,  as  L.  ed.  789. 

The  right  to  paid-up  insurance  was  cou- 
pled with  B.  condition  t^at  ajMiellee  should 
apply  for  the  same  and  surrender  hia  policv 
within  six  months  from  the  dat«  of  default 
in  the  payment  of  the  premium.  It  was  not 
an  absolute  right.  The  enforcement  of  such 
a  condition  it  not  a  forfeiture. 

Public  policy,   as  well  as  precedents,  de- 


rE. — As  to  clTect  of  delay  In  demaodlDg  and 
iderlng  orlftlnal  policy  on  right  to  hove 
d-iip  pollcj'  of  life  InBnrance.  see  Mutual 
1.  Co.  V,  Jarboe  (Ky.l  30  L.  R.  A.  601. 
to  paid-up  pollcleB  geuerall]',  see  Norlb- 
m  Mut.  I.,  Ins.  Co.  v.  Barbour  IKy.)  1^ 
A.  441),  and  noli!.'  also  Union  Cent.  L.  Ina. 
.  Buier  (Ohio)  40  L,  R.  A.  T3T. 


IWl. 
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Diinds  tha-t  contracts  like  this  b«  upheld 
and  enforced  according  to  their  terms. 

Uexter  v.  United  Staler  L.  Int.  Co.  01  Ky. 
356,  15  S.  W.  863:  Xorthweatem  Utit.  L. 
Inf.  Co.  V.  Barbour,  92  Ky.  429,  15  L.  R.  A. 
449,  17  S.  W.  700;  Bolly  v.  Uetropolit:in  L. 
ins.  Co.  105  N.  Y.  437,  11  N.  E.  507;  Atty. 
■Gen.  s.  Ciniinental  L.  Ina.  Co.  93  N.  Y.  70; 
Miles  V.  Connecticut  Mut.  L.  Int.  Co.  HI  U. 
S.  177,  37  L.  ed.  128,  13  Sup.  Ct.  Rep.  276; 
Knapp  V.  Homeopathio  Mut.  L,  Ins.  Co,  117 
U.  S.  411,  20  L.  ed.  960,  6  Sup.  Ct.  Rep.  80T. 

IJ  it  IB  espresBly  atipulatid  that  the  pol- 
ier  must  be  surrendered  dad  receipted  in 
fiul  within  a  specified  time  after  default  in 
'payment  of  the  premium  to  entitle  tlie  in- 
•ared  to  a  pnid-up  noliey,  aaid  {vovision 
must  be  cocnpliad  trith,  and  the  option  muflt 
he  exercised  within  the  time  designated; 
otherwise  it  is  lost,  for  time  is  of  the  e«- 
-sence  of  the  contract. 

2  Joyce,  Ina.  }  1185:  Hudson  v.  Eniektr- 


-411,  29  1,,  ea.  960,  8  Sup.  Ct.  Rep.  807i 
*'»if«rsof  L.  Ina.  Co.  v.  Dcvore.  88  Va.  778, 

14  S.  E.  o32:  Smith  v.  Vational  L.  Ins.  Co. 
103  Pa.  177,  4fl  Am.  Rep.  121;  Vnioeraal  L. 
Ira.  C».  V.  Vhitahead,  68  Miss.  226.  38  Am. 
Rep.  322 :  Pfctcrtiir  Mut.  h.  Ins.  Co.  v.  Baker, 
S5  ni.  410;  Chase  v.  Phamx  Mut.  L.  Ins. 
■Co.  67  Me.  85. 

.Vr.  Thomas  J.  Bl«>taB,  for  appellee: 

This  CROP  U  ruled  by  Uutval  L.  Ins.  Co. 
T.  Jarhoe.  102  Ky.  80,  39  L.  B,  A.  504,  42 
S.  W.  1007. 

The  praniums  by  expressed  covenant  paid 
for  both  current  insurance  and  a  paid-up 
policy,  and  now  to  deny  the  assured  the  ben- 
efit of  a  paid-up  policy  because  the  old  one 
was  not  surrendered  in  time  is  in  the  strict- 
«et  and  most  obnoxious  sense  a  forfeiture. 

fowfhcm  Mut.  L.  Ina.  Co.  v.  Montague, 
84  Ky.  653.  2  S.  W.  443. 

Appellant  insurance  company  certainly 
cannot  make  a  statute  of  limitations  in  such 
cssea,  and  even  if  this  were  barred  by  our 
•tatute  of  limitation  it  would  have  to  be 
pleaded  unless  tlie  petition  shows  the  non- 
-existsnce  of  every  fn'Ound  of  avoidance. 

Chiles  V.  Dro*e.  2  Met.  146,  74  Am.  Dec. 
•106;  Board  t.  JoUy,  5  Bush,  S6. 

Da  Rell*,  J.,  delivered  the  opinion  of  the 

In  November,  1887,  the  appellee  obtained 
from  appellant  company  a  life  policy  for 
$S,000  on  the  twenty- payment  life  plan.  He 
paid  Sve  consecutive  djuiual  premiums,  and, 
nearly  five  years  after  making  default  in 
the  pavment  of  the  siKth  prpmiura,  applied 
to  the  compnny  for  a  nonparticipating  paid- 
up  policy  for  such  sum  as  the  legal  net  re- 
serve on  the  policy  at  the  time  of  lapsing' 
woiilil  purchase  as  a  single  premium  at  the 
eompatiy's  published  rates.  On  the  plead- 
>nsa,  judgment  was  rendered  against  the 
company.  On  this  appeal,  the  cases  of  Hej!' 
ter  V.  Onited  States  L.  J»m.  Co.  91  Ky.  3fifi, 

15  S.  W.  803,  and  yortkuseatem  Mut.  L.  Ina. 
Co.  V.  Barbour,  92  Ky.  429,  IS  L.  R.  A.  440, 
17  8.  W.  7fie.  are  relied  on;  although  in  the 
M  L.  R.  A. 


case  of  Mutual  L.  Ina.  Co.  v.  Jarhoe,  102 
Ky.  80,  30  L.  R.  A.  50(1,  42  S.  W.  10B9,  this 
court  xaid,  in  an  opinion  by  Judge  GufTy: 
"To  the  extent,  if  any,  that  the  principles 
announced  in  the  decisions  in  li orthwcatent 
Mut.  L.  Ins.  Co.  V.  Barbour  and  Hexter  v. 
United  States  L.  Ina.  Co.  conflict  with  the 
doctrine  announced  in  Montgomery  v.  Phcc- 
nin  Mut.  L.  Ina.  Co.  14  Bush,  51,  the;  are 
overruled." 

Appellant  undertakes  to  show  that  tha 
Cases  of  Beater  and  Barbour  were  not  in 
conflict  with  the  Montgomery  Case,  in  14 
Bu!>h,  51,  and  were  distinguished  from  it  in 
the  opinions  rendered  in  those  cases;  that 
in  the  Jarhoe  Case  it  was  expressly  decided 
that  the  facta  of  that  cose  brought  it  direct- 
ly within  the  principles  announced  in  the 
Montrjomcry  Case:  that,  therefore,  it  wis 
not  within  the  principles  laid  down  in  tha 
Hextitr  and  Harbour  Cases,  which  had  been 
diatinguishc'l  from  the  Jfonlj/omrry  Caee, 
and,  not  being  in  conflict  with  the  Mont- 
gomery Case,  have  not  been  overruled  at  all, 
because  they  were  overruled  to  the  extent 
only  that  they  were  in  conflict  with  it  Fo). 
lowing  counsel's  logic  out  to  its  legitimate 
POiicluHion,  the  clause  in  the  Jarhoe  opinion 
which  cfverrules  those  two  cases,  in  so  far 
as  they  conflict  with  the  Montgomery  Case, 
is  absolutely  without  meaning,  because  there 
is  nothing  to  which  the  language  of  the 
opinion  can  apply.  In  order  to  properly 
consider  this  argument,  we  must  examine 
the  provisions  of  the  policies  in  the  four 
eases  referred  to,  in  connection  with  tho^o 
in  the  case  at  bar.  Counsel  concedes  that 
"the  rulings  of  this  court  on  the  question  as 
to  whether  or  not  time  is  of  the  essence  of  a 
contract  such  as  is  involved  in  this  appeal 
have  not  been  apparently  harmonious," 

In  the  Jfont^omeri/  Case,  in  which  a  most 
carefully  prepared  and  elaborate  opinion  was 
delivered  bf  Judge  Cofer,  the  policy  was  a 
ten-year  enilowmemt,  and  contained  this  pro- 
vision: "It  being  understood  and  agreed 
that  if.  after  the  receipt  by  this  company  of 
not  lcs«  than  two  or  more  annual  premiums, 
this  policy  should  ceaso  In  consequence  of 
the  nonpayment  of  preniiums,  then,  upon  a 
surrender  of  the  same,  provided  such  surren' 
der  is  made  to  the  company  within  twelve 
months  from  the  time  of  such  ceasing,  a  new 
policy  will  be  issued  for  the  value  acquired 
undor  the  old  one,  subject  to  any  notes  that 
may  have  been  received  on  account  of  pre- 
miums; that  is  to  say,  if  payments  for  two 
years  shall  have  been  made,  it  will  isiiue  a 
policy  for  two  tenths  of  the  sum  originally 
insured."  It  also  contained  a  provision 
that,  if  tlie  ajinuaJ  premiums  were  not  paid 
nji  the  dates  fixed,  "then  in  every  such  cn^e 
the  said  company  shall  not  be  liable  for  the 
paj-uicnt  of  the  whole  sum  assured,  but  only 
for  a  part  thereof,  proportionate  with  the 
annual  payments  made  as  above  specified, 
and  this  policy  shaJl  cease  and  determine." 
At  the  time  the  last  payment  became  due  up- 
on which  any  payment  was  maOe  there  was 
a  partinl  pa.vment  in  cash,  and  a  note  ex- 
ecuted for  the  unpaid  amount,  which  pro- 
vided:    '"And   it   is  hereby  understood  and 
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•(rreed  tiMt,  if  the  unount  of  Uiis  note  sbs.Il 
not  ue  paid  wlien  due,  bhe  said  policy  shall 
be  null  and  void."  Ths  not*  w«a  not  paid, 
no  demand  was  made  for  its  payment,  no  of- 
fer to  return  it  or  the  laat  ca»h  payment  was 
moile,  DO  otJier  premiums  were  paid,  and  the 
insured  diad  without  surrendering  hit  poli- 
cy, or  demanding  a  now  one,  over  three  years 
after  the  execution  of  Lhe  note.  It  was  held 
that  the  widow,  who  wa«  the  beneficiary  un- 
deo*  the  iiolicr.  might  recover  five  tenths  of 
the  amount  of  the  policy,  subject  to  deduc- 
tion for  the  amount,  due  upon  the  notes. 

In  Uie  Heater  Case  the  policy  provided 
that,  if  the  premiums  should  not  be  paid  on 
or  before  the  days  mentioned  for  the  pay- 
ment thereof,  "(hen,  and  in  every  such  caae, 
the  saiu  company  shall  not  tie  liable  to  the 
payment  of  the  sum  insured,  or  any  part 
thereof,  and  this  policy  shall  cease  and  de- 
termine; provided  that  if.  after  the  receipt 
by  thi»  company  of  not  less  thaji  two  whole 
years'  prpmiums.  this  policy  should  cease  in 
cnndequenre  of  the  nonpayment  of  premiums, 
then  upon  the  surrender  of  tJie  same,  provid- 
ed flucn  surrnnder  is  made  to  the  company 
within  ttvelve  months  from  the  time  of  such 
ceafiing,  a  new  policy  will  be  issued  for  a 
proportion  of  the  premiums  paid."  More 
Ibnn  two  years'  premiums  were  paid,  and 
aflcT  the  death  of  the  insured,  and  nearly 
fifteen  yeajs  after  the  last  payment  ef  pre- 
mium, piLit  was  brought  for  an  amount  pro- 
portionate to  the  premiums  paid.  In  an 
opinion  by  Judge  Btmnett  it  was  held  that  a 
recovery  could  not  he  had,  stress  being  laid 
upon  tlie  provision  that  on  default  of  pay- 
ment the  company  "shall  not  be  liable  to  the 
payment  of  the  sum  insured,  or  any  part 
thereof,"  notwithstanding  the  fact  that  in 
the  same  sentence  it  was  "provided  that  if 
after  the  receipt  by  this  company  of  not  less 
than  two  whole  years'  premiums  this  policy 
should  cease  in  consequence  of  the  nonpay- 
ment of  premiums,  then  upon  the  surrender 
of  tJie  same,  provided  such  surrender  is  made 
to  the  company  within  twelve  months  from 
the  time  ol  such  ceajiing,  a  new  policy  will 
be  issued  for  a  proportion  of  the  premiums 
paid."  The  opinion  diatinguishes  the  case 
then  in  hnnd  frojn  the  Mont(iomCTjf  Case, 
and  does  not  in  express  terms  overrule  the 
earlier  case.  But  the  argument  of  the  opin- 
ion is  o^aclly  the  reverse  of  the  argument  in 
lhe  Hontiiomery  Caae,  and  it  is  quite  dilB- 
rult  to  discover  any  stable  ground  for  dii5- 
tinpiiishina  the  facts  in  the  one  case  from 
those  of  the  other,  except  upon  the  ground 
that  a  delay  of  nearly  fifteen  years  was  un- 
leasonftble.  That  ground,  however,  does  not 
appear  to  have  been  relied  upon,  and  the 
opinion  has,  we  think,  been  uniformly  re< 
saidcd  as  overruling  the  doctrine  laid  down 
in  the  Voiitgomery  Case. 

In  Northwestern  Mvt.  L.  Ina.  Co.  v.  Bar- 
bovT,  92  Ky.  431,  15  L.  R.  A.  453,  IT  S.  W. 
790,  the  policy  was  on  the  ten-paj-mant  life 
plui,  and  six  and  one  half  years'  premiums 
were  paid,  and  a  note  executed  for  the  next 
premium  falling  due,  which  was  never  paid. 
An  additional  policy  had  been  obtained,  up- 
on which  two  and  one  half  years'  premiums 
S3  1^  R.  A. 


were  paid.  About  three  years  aftw  default 
in  payment  suit  was  broi^t  for  a  paid-up. 
nonpar tieipa ting  policy.  The  policy  provid- 
ed: "TTio  said  company  further  promise* 
and  agrees  that  if,  after  two  or  more  annual 
premiums  shall  have  been  paid  in  cash,  de- 
fault shall  be  made  In  the  payment  of  tav 
premium  or  interest  on  the  day  it  shall  be- 
come due,  it  will  Issue  a  paid-up,  nonpartici- 
pating  polity  for  as  many  tenth  parts  of  tb* 
original  sum  insured  aa  there  shall  have 
been  annual  prttniuraa  m  paid,  provided  thi4 
policy  be  then  freed  frotn  all  indebtedness  to 
the  eompajiy,  and  provided,  also,  that  writ- 
ten application  be  made  therefor,  and  this 
poliCT,  and  all  interest  therain,  be  surren- 
den'ed  in  the  lifetime  of  the  imured,  and 
within  six  months  from  the  data  of  such  de- 
fault .  .  .  If  the  said  premiums  shall 
not  be  paid  at  or  before  the  timea  above  men- 
tioned for  the  paymBit  thereof,  then,  and  in 
every  such  case,  this  policy  shall  eease  and 
determine.  ...  In  every  case  where 
IJiis  policy  shall  cease,  or  become  null  and 
void.  aJl  payments  theraoo  shall  be  forfeited 
to  the  cnnpany,  except  aa  above  provided, 
and,  except  that  in  case  the  person  whose 
life  is  insured  die  by  his  own  hand,  the  com- 
pany shall  return  the  premiums  received, 
less  dividends  paid."  In  an  opinion  by 
Judge  Holt,  then  chief  justice,  this  case  wai 
deiided  in  favor  of  the  insurance  company, 
upon  the  ground  that  time  waa  of  the  es- 
pence  of  the  contract,  and  that  the  policy  did 
not,  by  its  provisions,  cease  pro  lanto,  and 
a  portion  of  the  insurance  remain  in  force, 
but  the  entire  policy  determined.  This  ca«o 
also  ia  distinguished  in  the  opinion  from  ths 
WoiKjTomerj/  Cam,  and  the  cases  which  fol- 
lowed its  reasoniiu;.  of  JoKmon  t.  Southern 
-«u(.  L.  Ina.  Co.  79  Ky.  408 :  VorlfttMstern 
.Wu(.  L.  Ins.  Co.  V.  Fort.  82  Ky.  268.  and 
ffoathvm  Mut.  L.  Ins.  Co.  v,  Montague.  84 
Ky.  053.  2  S.  W.  443,  and  waa  decided  upon 
the  authority  of  the  Eexter  Caae.  It  is 
erjiially  difficult  to  see  any  sound  reason  for 
distinguishing  the  provisions  of  this  policy 
from  the  Montgomery  policy,  and  this  case 
has  also  been  uniformly  regarded  aa  a  de- 
parture from  the  principlee  announe«d  in 
the  a orttgotnery  Case. 

In  considerinff  all  contracts,  the  eJort  of 
the  court  is,  and  should  be,  to  ascertain  the 
ition  of  the  parties,  who  are.  to  that 
end.  assumed  to  be  persons  of  ordinary  un- 
derstanding. And  it  would  be  difficult,  in- 
deed, for  a  person  of  ordinary  understanding 
le  a  difference  in  the  intent  of  the  par- 
te the  contract  between  a  provision  that 
upon  detault  of  payment  of  oremiums  the 
policy  should  cease  and  determine,  and  that 
if,  after  receipt  of  two  premiums,  the  policy 
should  cease  in  consequence,  then  upon  a 
surrender,  provided  it  is  made  within  twelve 
months,  a  new  policy  should  be  issued 
(which  is.  in  substance,  tlie  provision  in  the 
Montgomery  Case)  ;  and  a  provision  that  if, 
iiffer  two  annual  premiums  have  been  paid. 
default  shall  be  made,  the  company  will  is- 
a  paid-up  policy  for  a  proportionate 
part  of  the  sum  insured,  provided  the  policy 
be  surrendered  within  six  months  from  the 
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d»te  of  defaalt,  couoled  wiUi  a  proviaion 
Ukat,  in  ease  the  poli<7  sbaJl  ceaae,  all  pAj- 
menU  shall  be  forfeital  to  tbe  company,  ex- 
cept aa  abovB  provided  [as  in  the  Barbour 
Cow)  ;  and  a  proviBion  that,  in  case  of  de- 
fault in  nayment  of  premiiuos,  the  comoany 
ahall  not  be  liable  to  the  payment  of  the  Bum 
insured  or  any  part  thereof,  and  the  policy 
•hall  cease  &nd  determine,  jn'ovided  that  if. 
after  pavtoent  of  two  years'  premiumB,  the 
policy  siiould  ceaae,  tiien  upon  surrender 
thereof,  made  within  twelve  months,  a  new 

Sli<7  should  be  isaued  (a«  in  tbe  Setcter 
««).  A  person  of  ordinnjy  intelligence 
reading  these  three  provisions,  would,  it 
seems  to  us,  undoubtedly  reach  the  conclu- 
sion that,  except  with  referenoe  to  the  time 
provided  for,  tbey  meant  the  same  thing, 
and  that  if  time  was  not  of  the  essenoe  of 
the  contrsct  in  the  one  case  it  «as  not  so  in 
the  other. 

In  tbe  case  of  ifoK^  v.  MetTOpoUtan  L. 
tiu.  Co.  105  N.  i'.  437,  11  N,  E.  50T,  cited  by 
appellant,  it  was  said:  "In  cases  where 
the  meaning  is  not  entirely  plain,  and  where 
it  is  capable  of  two  conatruetiona,  one  in- 
volving a  forfeiture  and  tiie  other  being  fair 
and  reaaonable.  and  supporting  the  obliga- 
tion of  the  nolicy  asninst  tbe  insurer,  that 
conatruction  is  preferred  by  tbe  courts 
whii:h  does  not  involve  the  forfeiture,  not 
only  because  it  is  not  so  harsh,  but  also  be- 
cause, if  the  language  is  doubtful,  it  is  that 
employed  by  the  insurer,  and  should  be  tak- 
en most  strongly  against  him." 

And  so  in  the  Jarboe  due,  the  twenty- 
year  distribution  policy  provided,  as  shown 
by  the  record;  "Each  premium  is  due  and 
payable  at  the  home  office  of  tbe  company  in 
tlie  city  of  New  York,  but  will  be  accepted 
elsewhere,  when  duly  made  in  exchange  for 
the  company's  receipt,  signed  by  tbe  presi- 
dent or  secretary.  Notice  tha-t  e«<4  and 
every  such  payment  is  due  at  the  date  named 
in  the  poticv  is  given  and  accepted  by  the 
delivery  and  aeceptanoe  of  this  policy,  and 
*ny  further  notice,  required  by  any  statute, 
is  hereby  expressly  waived.  ...  If  this 
policy  shall  become  void  by  nonpayment  nf 
premium,  ell  payments  previously  made 
shall  be  forfeited  to  the  company,  except  as 
hereinafter  provided."  It  further  provides- 
"After  three  full  annual  payments  have  been 
made  upon  tbis  policy  t^e  company  will,  up- 
on the  legal  surrender  thereof,  before  de- 
fault in  pavment  of  any  premiums,  or  with- 
in six  months  thereafter,  issue  a  nonpartici- 
pating  policy  for  paid-up  insurance,  payable 
as  herein  provided,  for  tbe  proportion  of  the 
amount  of  ttiis  policy  whioh  the  number  of 
full  years'  premiums  naid  bears  to  the  total 
number  required.  ...  No  agent  has 
power  on  behalf  of  the  company  to  make  or 
modify  this  or  any  contract  of  insurance,  to 
«xtend  the  time  for  paying  a,  premium,  to 
bind  tbe  company  by  making  any  promise, 
or  by  receiving  any  representation  or  infor- 
mation not  contained  in  the  application  for 
this  policy,"  After  payment  of  three  pre- 
miuue  ueiault  waa  made,  and  over  four 
years  after  default  suit  was  brought  to  com- 
pel the  issuance  of  a  paid-up  nolicy  in  ac- 
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cordance  with  tJie  provision  quoted.    It  was 


held,  i 


liberally  from  the  opinion  of  Judge  Cofer  ii 
tbe  Montgomery  Cose,  that  the  principle)' 
announced  in  that  case  applied  to  the  case 
under  consideration,  "and  we  adhere  to  the 
doctrine  announced  in  that  decision."  And 
while  it  was  said  in  the  opinion  that  the 
facts  in  the  Jarboe  Gate  were  easentially 
different  from  the  Hextar  Case,  and  that  the 
Barboar  Case  was  unlike  the  one  in  hand, 
neveirtheleM  the  doctrine  of  the  Monlgomery 
Case  was  expressly  reaffirmed,  ajid  the  ffer- 
ter  and  Barbour  Coats  were  expressly  over- 
ruled, in  so  tar  as  tbey  conflicted  with  it. 
ity  the  reaffirmancB  of  the  lUontgomery 
Case,  BJid  the  overruling  of  tbe  decisions  yi 
the  heater  and  Barbour  Catea.  it  was  in- 
tended to  decide  that  there  had  been  a  de- 
parture from  the  principles  of  the  ifonlj/otn- 
er}/  Case,  and  that  the  court  returned  to  its 
original  doctrine. 

When  we  come  to  consider  tbe  case  at  bar. 
we  find  a  provision  in  Uie  policy  which,  in 
our  opinion,  conveys  to  the  ordinary  mind 
the  same  meaning  which  is  conveyed  by  the 
provisions  in  the  Montgomery  ajid  Jarboe 
Vaatt:  ...  If  any  premium  or  interest 
on  any  note  given  on  account  of  a  premium 
be  not  paid  when  due,  or  if  the  insured  die 
in  connenuence  of  any  violation  of  law, 
.  .  .  tnis  policy  shall  be  void,  and  all 
payments  made  upon  it  shall  be  forfeited  to 
the  company,  except  after  being  in  force 
three  full  years;  .  .  .  and,  if  it  shall 
lapse  or  become  forfeited  for  the  nonpay- 
ment of  any  prenuum  or  interest  on  any 
note  given  on  account  of  a  premium,  the 
company  will,  upon  tbe  surrender  of  this 
policy  within  six  months  after  such  lapse, 
issue  a  nonparticipating,  paid-up  policy  for 
such  sum  as  the  legal  net  reserve  on  this 
policy  at  the  time  of  lapsingwill  purchase  as 
a  single  premium,  at  the  company's  present 
published  rates. "  It  is  argued  for  appel- 
lont  that  this  provision  is  not  substantially 
diiTerent  from  the  provisions  referred  to  in 
the  Heater  and  Sorbour  Gaaea.  We  concur 
in  this  view.  But  we  are  also  of  opioim 
that  there  is  no  substantial  difference  be- 
tween the  provisions  construed  in  those 
enses  and  those  in  the  Jfont^omery  and  Jiu-- 
boe  Cases.  The  right  to  ramtinue  the  $5,000 
policy  in  force  by  the  payment  of  premiums 
was  gone.  In  that  respect  the  policy  had  t)e- 
conie  void.  The  payments  made  upon  it 
could  not  be  recovered.  They  bad  been  "for- 
feited to  the  company,  except"  that,  as  the 
policy  had  been  in  force  three  years,  the 
right  remained  in  Uie  beneficiary  to  a  paid- 
up  policy  for  an  amount  proportionate  to 
the  net  reserve  upon  the  policy,  which  right, 
together  with  concurrent  insurance  in  the 
full  sum  of  S.S.Ono,  hod  been  paid  for  by  the 
payment  of  the  premiums.  TTie  policy  wag 
null  and  void,  except  for  this  remaining 
riahl.  This  right  was  absolute,  and,  while 
it  is  provided  that  the  company  would  issue 
a  paid-up  policy  "upon  the  surrender  of  its 
policy  within  six  months  after  such  lapse." 
the  time  was  not  of  the  essence  of  the  con- 
tract.    The   whole   consideration   had   gone. 
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Thare  is  no  pretext  appearing  in  thft  record 
that  the  performance  of  iti  contract  tor 
nhioh  it  ha4  receired  paj'inent  was  more  op- 
pressive at  the  time  it  was  demanded  than  if 
it  had  been  demanded  within  the  six  months 
provided  for.  Some  argument  is  made  that 
the  delay  in  making  the  demand  imposed  up- 
on the  company  the  burden,  of  umiecMsa^ 
bookkeeping.  Thii  we  do  not  regard  as  suf- 
ficlEntlf  burdensixne  bo  justify  retaining  the 
purchase  money  and  refueing  to  deliver  the 
goods.     As  said  in  tJie  Montgomery   Oaae: 


"The  premimuB,  hj  ezpreea  eonventlon,  pnid 
for  both  current  insurancs  and  a  paid-up 
policy,  and  now  to  deny  to  the  assured  tb» 
benefit  of  a  pajd-up  policy  because  the  (dd 
one  was  not  surrendered  in  time  is,  in  tha 
stricteet  and  most  obnoxious  sense,  a  for- 
feiture. Such  a  claim  is  without  support  in 
reason,  justice,  or  authority,  and  oannot  b* 
sanctionnl  in  a  court  of  equity." 
For  the  reaaona  given,  tkt  judgment  i*  af~ 
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<181  Cal.  1S9.) 

1.  Hmaleliial  KvlkorltleB  HsBot  vi«nt 
to  m,  private  corparKtlon  la.BiI  vrKBled 
br  titr:  United  States  to  the  cit;  In  trait 
for  "puliUc  uses,"  and  wblch  baa  been  set 
apart  by  ordinance,  rat  [fled  by  tbe  legisla- 
ture, as  a  cemetery  to  be  "absolutely  dedicated 
as  Bach,"  altboagb  tbe  grsntee  Intends  to 
use  It  as  sucb.  and  to  bury  there  at  Its  ei- 
Dense  bodies  of  its  members  wbo,  If  not  mem- 
bers  ot  It,  would  be  burled  at  tbs  eipenw  of 
tbe  city. 

I.  That  a  private  eorpOFatlSB  to  <>Tho«i 
mBnlclpAl  aatlaorltles  bave  sraated 
land  set  apart  tor  a  pnbllo  bDrrlnK 
Cronnd  bas  entered  Into  contract  and  bond 
to  make  iDiprovementB  tbereon.  In  accordance 
wltb  wblcb  It  bas  expended  moDGf,  will  give 
It  DO  rlKbt  to  enjoin  Interference  by  the  mu- 
nicipality wltb  Its  enjoyment  of  the  property. 
It  tbe  grant  was  made  witbout  autbotlty. 
The  atalBtOFr  dntr  of  a  health       ~ 


Dndltlon 


!    bnrlal 


mltii    I 

require  tbe  li 


of  such  permits  (o  bury  In  a  cemetery  tbe 
use  of  wblcb  bas  been  forbidden  by  tbe  mu- 
nicipality. 

(December  28,  IBOO.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  tor  the  City  and 
County  of  San  Francisco  in  favor  of  defend- 
ants in  au  action  to  enjoin  interference  with 
plaintiff'!  use  of  a  burying  ground.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Jfr.  James  A.  DeToto,  for  appellant: 

The  resolution  of  the  board  of  supervisors 
is  a  grant.  Appellant  having  in  good  faith 
«tpe™led  money  in  complying  with  the  con- 
ditions imposed  by  the  board,  the  contract 
which  wan  existing  between  appellant  and 
respondents  could  not  be  impaired  by  subse- 
quent legislation. 

NOTB.— As  to  reversion  of  title  to  land "dedf- 
cated  BB  B  cemetery  when  Its  use  for  burial  piir< 
poses   la  prohibited  by  tbe  legislature,  see,  ' 


Hopeinxwi  v.  Kansaa  City  Borie  R.  Co.  ?{► 
Mo.  632. 

I'he  land  set  apact  and  designated  as  a. 
cemetery  was  absolutely  dedicated  as  sudi^ 
and  the  board  of  supervisors  had  no  right, 
or  authority  to  pass  an  ordinance  having  for- 
its  purpose  the  revocation  of  the  same. 

San  Fritnoisoo  v.  CatKimm,  42  Cal.  663. 

The  exercise  of  police  powers  must  b«  rea- 
sonable, not  with  partiality  or  oppression. 

Dill.  Mun.  Corp.  H  310-322;  Chioago  V- 
Rumpff,  45  111.  90,  92  Am.  Dec  200;  Ex  par- 
te  Chin  Yan,  60  Cal.  82. 

Tbe  courts  have  tbo  right  to  inquire- 
whether  an  ordinance  ia  reasonable  or  unrea- 
sonable. 

BprxTig  Valley  Watenoork*  v.  Ban  Fran- 
ciKCo.  82  Cal.  289,  8  L.  R,  A.  756,  22  Pac. 
010,  1046:  F!<e  parte  Bohrn,  116  Cal.  374,  3ft 
L.  R.  A.  018,  47  Pac.  85. 

Tbe  board  of  supervisors  .coiild  not  legis- 
late against  plaintiff  witbout  first  giving- 
notice  to  it  of  said  board's  intention  to  l(giB~ 
late,  and  an  c^portunity  to  be  heard. 

Any  muBicipal  action  interfering  with 
rights  of  property,  or  deciding  upon  and  d». 
termining  the  rights  of  others,  is  an  exer- 
cise of  judicial  or  quasi -Judicial  power. 

People  V.  Marin  County  Supers.  10  Cal. 
346;  Robinton  v.  Sacramento  City  A  Oountj^ 
Supers.  16  Cal.  210;  People  v.  OoMtree,  44 
Cal.  323;  Tilden  v.  Saoramento  County  Su- 
pers. 41  Cal.  68 :  Coluta  County  v.  De  Jar' 
nett,  sa  Cal.  373. 

In  the  exercise  of  Judicial  power,  noticft 
and  an  opportunity  to  be  heard  are  essen- 
tial to  its  validity. 

Remsen  v.  Wheeler.  )05  N.  Y.  678,  12  N. 
E.  564;  S(uBrt  v.  Palmer.  74  N.  Y.  183,  3» 
Am.  Rep.  2S9;  Patten  v.  Oreen,  13  Cal.  325; 
Curtia  v.  SocromeiKo,  64  Cal.  106,  28  Pac. 
108. 

The  appellant  has  acquired  certain  righta. 
tinder  the  resolution  setting  apart  said  lots 
to  it,  and  the  board  is  estopped  from  legis- 
lating in  the  direction  complained  of. — the 
annihilation  of  rights  and  privileges  ac- 
quired bv  si>pellant  with  tbe  approval  and 
sanction  of  the  board. 

.4(ftCTi8  V.  Georgia  R.  Co.  72  Qa.  800;  At- 
Innta  v.  Ortte  City  Gaslight  Co.  71  Ga.  106; 
Thomas  v.  Weat  Jersey  R.  Co.  101  U.  S.  7U 
25  L.  ed.  950;  Pennsylvania  R.  Co.  v.  SI,. 
Louis,  A.  d  T.  E.  R.  Co.  118  U.  8.  290,  .10  U. 
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ed.  83,  Q  Sap.  Ct.  Rep,  1004;  DiU.  Mun. 
Corp.  i  444. 

l%e  priTilege  or  license  granted  to  Appel- 
lant by  leasoD  of  the  improvemeata  mode 
and  nioBey  expended  is  coupled  with  tn  in- 
tereat,  and  cannot  be  revoknl  at  will. 

/•MckMiffer  ».  Sftaio,  87  Cal.  126,  11  L.  R. 
A.  134,  26  Pac.  268;  QrinuhaiD  v.  Belcher, 
fi8  Cal.  217,  se  Pac.  84;  Buck  r.  Fatter,  147 
Ind.  530,  46  N.  E.  920. 

To  pcatnit  a  revocation  under  euch  cir- 
eumatancee,  without  placing  the  other  ^arty 
i»  statu  quo,  would  be  fraudulent  and  un- 
conscionable. 

Los  Angeles  City  Water  Oo.  t.  Loa  A.n- 
geie»,  HS  ?ed.  744 ;  Foster  t.  Bear  Valley  It- 
riQ.  Co.  65  Fed.  844;  DuikerKm  v.  Oolgrove, 
100  U.  S.  683,  86  L.  ed.  620;  aaoramento 
County  T.  Boullwm  Pac.  Co.  127  Gal.  217, 
69  Pac.  608,  826;  Brown  v.  Atohiaon,  S9 
Eftn.  37,  IT  Pac.  466. 

Uesars.  FrsBkllm  K.  I>Aae,  Gftrrat  W. 
McEBcraeT,  and  WilUam  I.  Brolteek, 
(or  rBBpondenU: 

If  the  city  cemetery  was  duly  dedicated  to 
public  use  under  th«  prDrisious  of  the  acts 
of  Congrees,  of  the  legislature,  and  of  the 
board  of  Bupervieors,  such  lands  became  im- 


ressed  with  a  putilic  trust  which 

any  attempted  Krant  or  con- 
■eyanee  of  any  portion  of  it,  by  Mther  the 


legislature  or  the  board  of  BUpefvinors. 

Ban  FrcmcUco  v.  IDetl,  80  Cal.  68,  22  Pac. 
74;  Boadley  t.  San  Francisco,  SO  Cal.  275; 
Saicyrr  t.  Ban  FrancUoo,  50  Cal.  376 ;  Soad- 
lev  T.  Son  FranoiKo,  70  Cal.  824,  12  Pac. 
126,  124  V.  S.  640,  31  L.  ed.  557,  8  Sup.  Ct. 
Rep.  659 ;  Eome  for  Oaire  of  Inebriate  r.  San 
Frawiisca,  119  Cal.  534,  51  Pa«.  950;  Cali- 
fomia  Academy  of  ScitTieet  v.  iSiui  Franoii- 
eo,  107  Cal.  334,  40  Pac.  426. 

PlaintilT  herein  is  a  private  corporation, 
witb  limited  membership,  and  can  in  no  re- 

yct  be  regarded  as  invested  with  the  care 
the  public,  or  subject  to  public  contrd. 
California    Academy   of   Hcienoea   t.    San 
Francitco,  107  Cal.  339,  40  Pac.  426;  Home 
for  Care  of  Inebriate  t.  San  Francisco,  110 
Cal.  534,  51  Pac  060. 

Haynea,  C.,  filed  the  following  opinion: 
Defendant*'  demurrer  to  plaintiff's  com- 
plaint was  sustained,  and  judgment  thereon 
entered  against  the  plaintiff,  who  appealn 
from  said  judgment.  The  oth«r  defendants 
are  the  mayor,  the  board  of  superviecra,  the 
board  of  health,  and  the  individuals  compos. 
ing  said  boards,  and  the  health  officer  of  the 
eity  and  county  of  San  Francisco;  and  the 
principal  quoetion  involved  is  the  validity 
of  sn  ordinance  of  said  city  passed  by  the 
board  of  supervisors  in  June,  1897,  and  ap- 
proved by  the  mayor,  and  which,  with  the 
preamble,  is  as  follows:  "Whereas,  the  bur- 
ial of  the  dead  witmn  the  city  cemetery  is 
dangerous  to  life  and  detrimental  to  public 
health,  therefore  the  people  of  the  city  and 
county  of  Son  Francisco  do  ordain  as  fol- 
lows: Burials  within  the  City  Cemetery 
Prohibited.  Section  1.  It  shall  be  unlawful 
for  anv  person,  association,  or  corporation 
from  and  after  the  first  day  of  January, 
63  L.  R.  A. 


1898,  to  bur?  or  inter,  or  cause  to  be  buried 
or  interred,  the  dead  body  of  any  person  in 
the  city  cemetery  of  the  eity  and  county  of 
San  Fiancisco."  The  second  section  de- 
clared a  violation  of  this  order  to  be  a  mis- 
demeanor, punishable  by  a  Que  of  not  less 
than  $100  nor  more  than  ¥600,  oi  by  impris- 
onment not  exceeding  six  months,  or  by  both 
fine  and  imprisonment.  The  time  when  this 
ordinance  ^ould  take  effeci-  was  afterwards 
extended  to  March   1,  1898. 

RrieHy  stated,  the  complaint  allies  the 
following  facts:  That  plaintifT  is  an  incor- 
porated benevolent  soci^y  bavin"  f(»'  one  of 
its  purposes  the  maintenance  and  care  of  the 
sick  who  are  members  of  the  corporation ; 
that  since  its  incorporation,  in  the  year 
1867,  a  large  number  of  deaths  have  occurred 
among  its  members ;  that  of  the  members  so 
dying  a  number,  averaging  about  25  per 
year,  were  poor,  and  their  todies,  by  reason 
of  their  membership  or  for  other  reasons, 
are  cared  for  and  buried  by  the  plaintiff  at 
its  expense;  that  in  January,  1879,  the  said 
crity  and  county,  being  the  owner  of  a  tract 
of  land  designated  on  the  oEGmal  map  of  said 
city  anu  county  as  the  "Golden  Gate  Ceme- 
tery," adopted  a  resolution  (No.  13,244,  New 
Series),  and  thereby  granted-to  the  plaintiff 
blocks  numbered  0  to  21,  inclusive, — part  of 
smd  Golden  Gate  cemetery,— for  burial  pur- 
poses, "on  condition  that  plaintiff  should 
construct  and  maintain  such  walls  or  fences, 
and  make  such  improvements,  as  might 
thereafter  be  designated  or  required  hy  said 
board  of  supervisors  on  and  around  the  lut 
BO  granted  as  aforesaid;"  that  plaintiff  ac- 
cepted the  said  grant  and  aajd  conditions ; 
that  by  a  subsequent  resolution  (No.  13,- 
470),  adopted  in  1870,  plaintiff  was  rei{uir<>d 
to  enter  into  an  agreement  whereby  it  un- 
dertook, in  the  sum  of  $500,  with  two  good 
and  sufficient  sureties,  to  perform  all  the  re- 
quirements of  said  first-named  resolution, 
and  partieulairly  to  construct  and  maintain 
said  walls  or  fences  and  to  make  such  im- 
provements  as  might  be  required  t^  said 
board,  and  also  that  plaintiff  ^ould  pay  its 
jiro  rata  assessment  lor  the  imnrovement  of 
the  avenues  of  said  Golden  Gate  cemetery; 
that  plaintiff  has  performed  all  of  said  oon- 
ditions.  and  has  used  said  land  for  said  bur- 
ial purposes,  and  has  expended  a  large 
amount  of  money  in  making  said  improve- 
ments, aggr^ating  not  leas  than  $2,000; 
and  that  the  Golden  Gate  cemetery  is  now 
known  as  the  "City  Cemetery,"  and  is  so 
designated  in  said  ordinance.  The  prayer 
is  for  the  annulment  of  said  ordinance,  that 
plaintiff's  title  be  quieted,  for  an  injunction, 
and  other  relief. 

Apitellnnt  contends  (1)  that  said  resolu- 
tion of  the  board  of  supervisors  was  a  grant 
of  said  lands  to  the  plaintiff;  (2)  that, 
even  though  it  be  not  a  grant,  the  plaintiff 
is  entitled  to  the  relief  demanded:  and  (3) 
that  said  ordinance  is  in  conflict  with  gen- 
ernl  laws. 

Neither  of  these  oontentions  can  be  sus- 
tained. The  tract  of  land  containing  20^ 
acres,  and  designated  originally  as  the  "Gol- 
den Gate  Cemetery,"  and  aftorwaj^  Imown 
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as  tiie  "City  Cemetery,"  included  the  laodi 
here  in  oontroverey,  and  the  whole  tract  of 
200  BCTM  is  a.  portum  of  the  luid  referred  to 
in  the  act  of  Cougreea  of  March  8,  1809  (14 
Sut.  at  L.  4).  AfteiT  the  paaaags  of  this 
act,  the  Hupervisora  paaaad  an  ordinance 
known  oa  "Order  800,"  which  vrae  ratified 
liy  the  legislature  by  an  act  approred 
March  27,  ISOS  (SUt.  1867-08,  p.  379) .  By 
the  fJrst  section  of  thja  ordinance,  the 
board  of  BuperviBon  were  authorized  and 
directed  to  devise  and  adopt  a  plan  for  the 
subdiviaion  of  the  outaide  lands  referred  to 
in  laid  act  of  Congreaa  into  blodia  and  lots, 
"and  u>  aelect  and  set  apart  for  public  naea 
auch  lotB  and  porticnw  of  Mid  land  aa  said 


after  the  adtmtion  of  the  plan  the  board  of 
Buperviaors  Bhould  cauao  a  map  of  tbe  land* 
to  be  made  according  to  this  plan, "and  upon 
said  map  shall  be  deai^ated  the  loti  and 
portiona  of  land  set  a^ut  for  public  ueee, 
and  the  particular  uae  tor  which  each  lot  or 
portion  of  land  shall  have  been  set  apart." 
Section  6  of  said  ordinance  further  provided 
that  "the  tract  or  portion  of  land  set  apart 
and  deiigoated  thereon  at  a  cemetery,  and 
lots  far  a  hospital.  .  .  .  shall  be  deemed 
absolutely  dedicated  aa  such."  The  alleged 
grant  to  the  plaintiff  was  made  by  ordinance 
in  1879,  and,  though  not  set  out  in  full  in 
the  complaint,  it  may  be  conceded  that  it 
was  Hiiflirient  in  form  to  vest  in  the  plain- 
tiff the  rights  and  privileges  contended  for, 
but  the  board  of  supervisors  bad  no  power 
to  make  the  trrant. 

That  the  city  held  said  cemcter}'  lands  In 
trust  for  public  ilsob  its  a.  remet4'ry  cannot  be 
nuextioned,  and  it  is  equally  clear  that  the 
plniiitifT  in  a  private  corporation,  and  that  a 
prnnt  to  it*  use  ia  not  a  grant  to  a  public 
use,  even  though  the  corporation  uaea  it  only 
for  burial  purposes.  The  fact  that  some  of 
its  members  are  buried  at  the  expense  of  the 
corpoi-ation,  who.  if  they  were  not  members 
of  Ihc  corporation,  would  be  buried  at  the 
p\pen.w  of  the  city,  does  not  affect  the  ques- 
tion. The  grant  and  use,  each,  were  fnr  and 
to  the  corporation.  The  oases  of  Califnrnia 
Academy  of  KciVnccB  v.  San  Francisro.  107 
ChI.  334,  40  Pac.  426,  and  flomc  for  Care-  of 
Ixf-briatc  »,  San  Francisco.  119  Cal.  534,  51 
Pac.  O.iO,  are  in  point,  and  conclusive  of  this 
case,  unless  appellant's  second  or  third  point 
makes  those  cases  inapplicable. 

Appellant's  socond  contention  is  based 
upon  tbe  fact  thitt  a  contract  was  entered 
into  and  a  bond  executed  to  secure  the  erec- 
tion of  wnlls  or  fences  and  other  improve-  | 
mente  on  the  lands  described  in  the  com- 
plaint. It  it  suiUcient  to  say  in  reply  that 
the  board  of  supervisors  had  no  power  to 
devote  the  land  to  any  other  than  public 
,  and  the  plaintiff  was  bound  to  k: 


9  of  its  agents.  In  Eijadley  v,  San  Fran- 
cisco. 50  Cal.  275,  it  waa  said  of  the  prop- 
erty there  in  controversy:  "It  was  granted 
to  the  city  for  public  use.  and  is  held  for 
that  purpose  only.  It  cannot  be  conveved 
63  L.  R.  A. 


to  privata  persons,  and  Is  effectually  with- 
drawn from  oommercei  aod,  the  city  ha.vinj{ 
no  authority  to  ctHivey  the  title,  private 
peraoQB  are  virtually  precluded  from  acquir- 
ing it;"  and  private  oorpomtiona  axe  in  the 
same  cate^w?.  The  case  above  cited  was 
approved  in  Sawy/vr  v.  Ban  Franmteo,  50 
Cil.  376,  and  in  Soadlcy  v.  Son  FrancUco, 
70  Cal.  324,  12  Pac  126,  which  was  affirmed 
by  the  Supreme  Court  of  the  United  States, 

rn  writ  of  error,  in  124  U.  S.  646,  31  L. 
553,  8  Sup.  Ot.  Rep.  659.     See  also  8a» 
Francisco  v.  /tteit,  80  CaJ,  69,  22  Pac.  74. 

Lastly,  it  is  stad  that  this  ordinance  is  in 
conflict  with  general  laws.  It  is  alle^^ed  in 
the  complaint  that  the  board  of  health  of 
aaid  city,  in  December,  1897,  passed  an  or- 
der [K-oviding  that,  in  compliance  with  said 
ordinance,  no  burials  should  be  permitted  in 
said  city  oetaeterj  from  and  after  tbe  time 
apecdfled  by  the  board  of  supervisors.  Ap- 
pellant's contention  ie  not  very  clear,  hut  as 
we  understand  counsel  that,  under  i  3035  of 
the  Political  Code,  the  health  officer  must 
obtain  a  oertiflcate  of  the  cause  of  death, 
and  that  up<m  reoiiving  it  it  is  his  duty  to 
issue  a  permit  for  the  interment.  Un- 
doubtedly that  is  true;  but  it  does  not  fol. 
low  that  the  health  officer  may  grant  a  per- 
mit for  interment  in  a  place  prohibited  by 
the  lawful  authority  of  the  city.  The  judg- 
ment appealed  from  ahould  be  affirmed. 

We  concur:     Bmttli,  C;  Gray,  C. 

Per  OarlMHt 

For  tbe  reasons  given  in  the  foregoing 
opinion,  the  judgmcnf  appealed  from  it  af- 

Petition  for  rehearing  in  banc  denied. 


W.   H.   NOLAN,   Appl. 

(131  C«l.  271.) 

Fallflrv.  tor  >  period   of  tea   rrara. 
of  n  relKlI  ilraler  to  iirotvat  aminst  tbe 

usp.  In  the  Bli.iipBaie  business,  of  s  tradename 
whkh  conBlcia  Bith  the  name  under  which 
his   buslaeaa   is    nHiducted.    will    not    aeprlve 


s  period  of  V. 

two  jears  or  morf,  will  eatsbllah  a  right  to 
prevent  the  adoption  ot  that  nune  if  a  rival 

Tt.  Ahondonnent  ol  the  tradeDBnae  "IT. 
BroH."  In  BO(  BbBtvB  br  tbe  fact  that  tor 
>  portion  of  the  time  during  which  the  use 

Note. — For  other  cases  in  tblB~Berles  as  to 
riebt  to  uae  one's  own  name  aa  tradename. 
thoaxb  already  In  use  b;  another  person,  see 
Le  Page  Co.  v,  Russia  Cement  Co.  (C.  C.  Ann 
1st  C.)  IT  I.  .R.  A.  354  :  Knoedler  t.  ninenier 
(C.  C.  App.  2d  C.)  20  L.  R.  A.  733;  Chsa.  S, 
HISTftlns  Co.  V.  niBSlns  Soap  Co.  (N.  Y.i  27 
lllngbsm  School  v.  Gray  (X. 
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of  the  nnme  [■  alleged  tbe  ctalmanC  used  t 
B  trndemark  the  Dame  "N.  A  Soai,"  wbei 
during  DODe  of  tlie  time  was  the  name  i 
claimed  Bhseot  from  tbe  place  of  buslneea. 

4.     ThE    acqnUltlon    of    a    rlvht    to 
fradenuiir  la  not  prevented  by  tbe  am  < 
the  word  "campany"  before  iDconwratlon,  t 
belDs  H  fraud  upon  the  public. 

C     Ka  rinlit  e.nlala  to  nae  upon  the  alK 
of  a  retail  itore  the  words  ' 
B  Hrm  whicb  carried  on  a  wholi 
but  which  dlKontlnued  without 

A  Tbe  oae  ot  K  familr  nam*  aa  a  trade- 
name by  another  member  of  Che  BAme  famil; 
may  be  preventei)  by  one  who  baa  by  loog 
use  acquired  a  right  to  It.  If  the  new  aae 
clearly  indicates  on  latent  to  mlalead  and  de- 
ccIte  tbe  public. 

I  December  SI,  ISOO.) 

APPEAL  by  defendant  from  t  Judgment 
of  the  Superior  Court  for  the  City  ajid 
County  of  Saji  Francisco  in  fa.»or  of  com- 
plainant in  a.  suit  to  enjoin  the  allied 
wrongful  USB  of  a  tradename.     Afflrmed. 

Tbe  facts  are  stated  in  the  opinion. 

Ueaira.  W.  8.  Goodfellow  Mid  f amas 
1m,  B^blaon  for  ^pellaat. 

MesiTi.  C.  W.  LTsob  and  F.  G.  Drary, 
with  J'r.  Jam«B  F.  Smith,  for  respondent; 

A  person  may  temporarily  lay  aside  his 
mark  and  resume  it  without  having  in  the 
nMsntime  lost  hii  property  in  the  right  of 
its  line.     Abajidonment  in  the  nature  of  a 


Julian  Hoosier  Drill  Co.  Price  t  Steuart, 
Am.  Trademark  Caa,  572,  673;  Bloak  t. 
Standard  DUlilling  d  Dislributin^  Co.  95 
Fed.  979. 

A  tradeoiark  or  tradename  may  be  part 
of  tbe  goodwill  of  a  firm.  When  a  partner 
retires  from  a  firm,  asaenting  to  or  aoqid- 
escing  in  the  retention  hr  the  other  poil- 
fters  of  the  old  place  of  bueineaa  by  them 
under  the  old  najne,  the  g<oodwill  ranaiiiB 
with  the  latter  as  of  course. 

Menmdex  v.  Bolt,  128  U.  S.  614,  32  L.  ed. 
526,  9  Sup.  Ct.  Rep.  143;  FUh  Bros.  Wagon 
Co.  T.  La  Belie  Wagon  WorkB,  82  Wig.  MB, 
Mtb  nom.  Fish  Brow.  Wagon  Co.  v.  FUh,  18 
L.  R.  A.  463,  62  N.  W.  595;  Caaujell  v.  Eae- 
ard,  121  N.  Y.  495,  24  N.  E.  707;  Story, 
Partn.  j  100;  Fraeer  v.  Fnuer  Luhrvxitor 
■Oo.  121  III.  147,  13  N.  E.  639;  Barber  v. 
Comtectitntt  Mat.  L.  Ina.  Oo.  15  Fed.  317; 
Ugrrp  V.  Boopes,  111  N.  Y.  420,  18  N.  E. 
714;  Banka  v.  Gibson,  Coi  ManuaJ  of  Trado- 
mark  Cases,  248;  Leather  Cloth  Co.  7. 
Amorican  Leather  Cloth  Co.  4  De  O.  J.  ft  S. 
137,  11  d.  Ia  Cas.  G34:  Sebastian,  Trade- 
marks, p.  228;  Fader  v.  Benkert,  18  C.  C.  A. 
G49,  4  U.  S.  App.  99,  70  Fed.  612;  MoLean 
T.  Fleming,  06  U.  S.  245.  24  L.  ed.  828 ; 
Sohier  r.  Johnson,  111  Mass.  242;  Meriden 
Britannia  Co.  v.  Parker,  39  Conn.  460,  12 
Am.  Rep.  406. 

He  int«ntional  use  of  another's  trade- 
mark is  a  fraud,  and  when  the  excuse  is  that 
the  owner  permitted  such  use  that  excuse 
ii  disposed  of  by  affirmative  action  to  put  a 

ienendas  v.  Holt,  128  U.  S.  625,  32  L.  ad. 
<3  L.  B.  A.  i 


529,  9  Sup.  Ct.  Rep.  143;  McLean  v.  Fkm- 
iiig,  96  U.  S.  253,  24  L.  ed.  831. 

Where  it  is  clear,  upon  the  facts,  that 
one  baring  a  like  name  makes  use  of  it  aa  a 
trademark  for  the  purpose  of  imposing  his 
own  articles  upon  purchasers  for  another 
article  Which  hae  bc<»me  known  and  well  es- 
tablished, then  It  is  alike  an  imposition 
upon  the  puMic  ajid  an  attempt  to  secure 
for  himself,  by  this  dishonest  means,  what 
rightfully  belongs  to  another;  and  where 
that  is  clearly  shown  to  have  been  the  ob- 
ject for  wbicli  he  is  usit^  the  name  as  a 
trademark,  he  will  be  ree^ajoed  thereafter 
from  so  using  iL 

Htonebraker  v.  Stonehraker,  33  Md.  268; 
HoUo^cay  T.  Holloway,  13  B^v.  209;  Croft 
y.  Day,  7  Heav.  84;  Rodgera  v.  Wowiil,  6 
C.  B,  100;  England  T.  Veto  York  Pub.  Co. 
8  Daly,  375.:  Jfekler  t.  Wood,  L.  R.  8  Ch. 
l>iv.  600;  FulliDood  t.  Fullioood,  L.  R.  9 
Ch.  Div.  178:  Lmy  v.  Walker,  L.  R.  10  Ch. 
Div.  436;  Ma/mam  v.  ThorUy'a  Cattle  Food 
Co.  L,  R.  14  Ch.  Div.  748;  McLean  v.  Flem- 
Hq,  06  U.  S.  245,  24  L.  ed.  828 ;  Deuiin  v. 
nmtlin.  69  N.  Y.  212,  25  .\m.  Rep.  173; 
Filkina  t.  Blacknan,  13  Blatohf.  440,  Fed. 
Caa.  No,  4,786 :  Sha/ner  t.  Shamir,  54  Iowa, 
208,  37  Am.  Rep.  104,  6  H.  W.  188;  Ofiur- 
ton  V.  Dmiglaa,  Jrfms.  V.  C.  (Eng,}  174; 
WiUiam  Rogers  Mfg.  Oo,  v.  Rogm-s  i  B.  Mfg. 
Co.  11  Fed.  460;  Enooh  Morgan's  Bona'  Oo. 
V.  Schwackofer,  6  Abb.  N.  C.  266. 

A  man  has  not  a  right  to  use  hil  own 
name  in  a  business,  if  the  intention  is  to  in- 
jure another  or  impose  upon  the  public 

Croft  v.  Dttv,  7  BeaT.  84 ;  Bykea  y.  %fcM, 
3  Bam.  k  C.  541 :  Btirgest  v.  Burgeaa,  IT 
Eng.  L.  b  Eq.  257  ;  Holloieiay  v.  nolloican, 
13  Beav.  200;  Clark  v.  Clark,  25  Barb.  70; 
Hofoe  T.  ffoire  Mnch.  Co.  50  Barb.  236; 
ftoiuoeiteer  v.  Athina,  37  L.  J.  CTi.  N.  8.  847; 
Uentely  v.  Meneely,  62  N.  Y.  427,  20  Am. 
Rep.  480;  Prince  Mfg.  Co.  v.  Prince'a  Metal- 
lic Paint  Co.  136  N.  Y.  24,  17  L.  H,  A.  129, 
31  W.  E.  ilDO;  Pinrr-e  v.  Qvittard,  68  Cal.  68, 
8  Pac.  645 :  Partridge  v.  Menck,  How.  Cas. 
553;  PhaUm  v.  Wright,  6  Phila.  484;  Kinny, 
Trademarks,  cbap.  TO;  Dela^aro  d  H.  Canal 
Co.  T.  Clark,  13  Wall.  311.  20  L.  ed.  681; 
Chaa.  8.  Biggins  Co.  t.  Riggina  Soap  Oo. 
144  N.  Y.  462,  27  L.  R.  A.  42,  39  N.  E.  490. 

Gftrontte,  3.,  delivered    the   opinion    (rf 

the  court; 

Two  brothers  by  the  name  of  Nolan  wars 
euf^aged  for  ten  years  in  carrying  on  a  whole- 
sale shoe  business  in  He  city  of  San  Fran- 
cisco under  the  name  <k  "Nolan  Bros." 
One  brother  sold  his  interest  in  the  business 
to  the  other,  and  that  brother  |  W.  H.  No- 
lan) shortly  thereafter  closed  out  the  whole- 
sale business,  and  opened  up  a  retail  shoe 
business  at  another  point  in  the  city,  under 
the  name  of  "W.  H.  Nolan  t  Co.,  successor 
to  Nolan  Bros."  A  third  brother,  P.  F, 
Nolan,  had  been  engaged  in  the  retail  shoe 
business  in  tbe  dty  of  San  Francisco  for 
twenty-two  years,  some  of  this  t' 
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th«  defendant  W.  H.  Nolan  had  launched 
hie  rctajl  shoe  business  upon  the  world,  P. 
F.  Nolan  chajiged  hii  businesB  into  a  cor- 
poration under  the  name  of  "Nolan  Broe. 
Shoe  Company,"  and  tliereupon  that  com- 
pany brought  this  action  to  restrain  drf^nd- 
ant  in  the  conduct  of  bis  bueineas  from  us- 
ii^  the  tradename  "Nolan  Bros."  The  ac- 
tion is  based  upon  the  claim  that  such  uaa 
ie  on  infringement  upon  the  riftbts  of  plain- 
tiff to  the  use  of  the  name  '-NolaQ  Bros." 

It  is  assei'Ced  upon  the  part  of  defendant 
that  plaintiff  allowed  him  to  use  the  name 
"Nolan  Bros,"  in  the  conduct  of  his  shoe 
business  for  a  period  of  ten  fe^rs  vrithout 
objection,  and  tnat  it  ii  now  too  late  to  at- 
tack bis  right  to  its  use.  Whatever  legal 
effect  this  long  term  of  use  might  have  as 
against  plaintilT's  claims,  if  defendant  had 
been  engaged  in  the  retail  shoe  business, 
we  will  rot  decide;  for  durin*  that  period 
of  time  defendant  was  only  engaged  in  the 
wholesale  shoe  business,  and  for  that  rea- 
son no  occasion  or  necessity  arow  for  plain- 
tiff to  make  any  objection.  The  use  of  the 
name  by  the  defendant  did  not  Interlere 
with  plaintiff's  business,  and  hence  it  was 
an  immaterial  ma.tter  to  him.  Plaintiff  was 
not  injured  by  the  use  of  the  name,  and 
therefore  was  not  concerned  in  the  use.  If 
defendant  bad  been  using  the  name  "N<rian 
Brae."  for  these  ten  years  in  the  conduct  of 
the  plumbing  business,  plaintiff  surely  could 
not  have  objected.  It  does  not  appear  from 
the  lowing  here  mode  that  defendant's 
wholesale  sfaoe  business  interfered  with 
plaintiff's  retail  shoe  buaineaa  to  any  degree; 
and  without  a  showing  of  injury  plaintiff 
had  no  right,  under  these  rarcumstancee,  to 
object  to  defendant's  use  of  the  name,  any 
more  than  if  the  defendant  bad  been  en- 
gaged in  tbe  plumbing  business.  The  mere 
nse  of  a  tradename  in  one  busineea  does  not 
give  a  party  a  right  to  its  use  in  any  <rther 
business.  We  therefore  attach  no  impor- 
t«nce  to  tbe  use  of  tbe  name  "Nolan  Bros." 
by  defendant  for  ten  years  without  objection 
upon  the  part  of  plaintiff,  and  we  hold  tiiat 
1£e  case  stands  exactly  as  if  defendant  en- 
gaged in  tbe  retail  shoe  business,  never  har- 
ino  been  in  the  wholesale  business. 

Upon  the  foregoing  assumption,  has  plain- 
tiff such  an  interest  in  the  name  "Nolan 
Bros."  as  to  be  eutiUed  to  an  order  restrain- 
ing defendant  from  mailing  use  of  ItT  And 
this  depends  upon  whether  or  not  plaintiff's 
predeceesor  in  interest  had  eetablished  a 
right  to  the  use  of  tbe  tradename  "Nolan 
Bros."  in  tbe  retail  shoe  tmainieHs  when  de- 
fendant stftrted  his  retail  shoe  business.  We 
will  not  give  tbe  evidence  in  great  detail 
upon  this  question.  While  to  some  extent 
U  may  be  said  to  be  omtiiicting,  yet  we  deem 
it  ample  to  support  tJie  restraining  order 
made  by  the  trial  court  to  the  effect  that 
the  defendant'a  use  of  the  name  was  an  in- 
terference with  plaintiff's  rights.  Plain- 
tiff's predecessor  in  interest  had  been  carry- 
ing on  the  retail  shoe  business  in  the  city  of 
San  Francisco  twenty-two  years  or  more, 
and  in  a  great  many  ways,  and  certaJnly  for 
a  great  portion  of  that  time,  was  doing  Dusi- 
fiS  L.  R.  A. 


ness  under  the  name  of  "Nolan  Bros."  Tli» 
evidence  before  us  of  abandonment  of  tbe 
name  by  plaintiff's  predeces&ov  in  interest 
does  not  establish  the  fact.  Tlie  fact  that 
the  name  "Nolan  &  Sons"  wna  used  as  a 
trademark  for  a  certain  period  of  time  by 
plaintiff's  predecessor  in  interest  is  but  a 
circumstance,  and  not  at  all  sufficient  of  it- 
self, to  prove  an  abandimment.  "A  person 
may  temporarily  lay  aside  his  mark  and  re- 
sume it  without  having  in  the  meantime  lost 
his  property  in  tbe  right  of  user.  Aban- 
donment in  the  nature  of  a  forfMture  must 
be  strictly  proved."  Browne,  TYademarkSp 
i  081.  In  Julian  v,  Julian  Eoo»ier  Drill 
Co..  Price  A  Steuart,  Am.  Trademark  Cas. 
•172,  S73,  it  in  said:  "Abandonment  means 
general  abandonment  to  the  public,  and 
must  be  shown  aflirmHtively  and  positively 
as  ofTectinc  the  interests  of  the  public."  At 
no  time  during  the  period  of  twenty-two 
years  was  the  name  "Nolan  Bros."  absent 
from  tbe  place  of  business.  For  fourteen 
years  continuously  prior  to  the  comm^ice- 
ment  of  this  action  four  metallic  signs,  in 
conspicuoon  places  upon  the  front  of  Uie- 
store,  bore  the  tradename  "Nolan  Bros.;" 
for  Uiirteen  years  immediately  prior  to  the 
oranmencement  of  tbe  action  within  Uie- 
doorway  of  the  store  a  large  glass  sign  car- 
ried over  its  front  tbe  words  "Nolan  Bros.;" 
for  tiie  same  length  of  time  a  large  sign, 
bearing  the  words  "Nolan  Bros.,"  so  that  all 
could  see  it,  was  visible  from  the  office  door : 
and  for  the  p«at  two  years  prior  to  the  com- 
mencement of  i^is  aetion  it  is  conclusively 
eetablished  by  tbe  aCBdavits  tbat  the  busi- 
ness was  in  all  substantial  respects  carried 
on  under  the  name  of  Nolan  Bros.  "Tb^ 
fact  that  otber  tradenames  may  have  been 
used  by  the  plaintiff  for  a  short  period  of 
time  in  connection  with  the  one  here  in- 
volved cannot  neutraJiie  tbe  effect  of  tbe 
evidence  quoted.  Our  conclusirai  is  that  thia 
evidence  greatly  lacks  in  showing  an  aban- 
donment of  the  right  of  plaintiff  to  use  the 
name  "Nolan  Bros."  Coleman,  B.  4  W.  Oo. 
V,  Dannenberg  Co.  103  Ga.  784,  41  L.  R.  A. 
470,  30  S.  E.  S39,  is  cited  to  support  the  con- 
tention that  P.  F.  Nolan  could  not,  by  using- 
the  najne,  "Nolan  Bros.  Shoe  Go."  two  years 
before  incorporation,  acquire  any  right  to 
the  use  of  the  name  "Nolan  Bros."  It  is 
claimed  upon  this  point  tbat  the  use  of  tags 
by  P.  F.  Nolan,  conspicuously  indicating 
and  representing  that  the  business  con- 
ducted by  him  was  owned  and  conducted  by 
a  corporation,  was  a  fraud  <m  the  public, 
by  whicb  ha  could  not  acqirire  any  right 
On  examination,  we  find  the  ease  cited  fails 
to  support  the  contention,  while  Block  v. 
Slandord  Distilling  d  Distributing  Co.  98 
Fed.  978,  is  the  otber  way. 

It  is  next  claimed  "that  defendant  had  the 
absolute  right  to  use  a  «gn  indicating  that 
he  was  the  successor  to  Nolan  Bros.,  10-12 
Sutter  street,  that  being  the  fact."  What 
we  have  already  said  is  opposed  to  this  con- 
tention. The  wholesale  husineee  carried  on 
by  defendant  and  his  brother  in  another 
portion  ot  the  ci^  is  not  the  same  business 
now   carried  on  by  defeudant     The   latter 
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ia  a  tepamte,  diatliwt,  am  different  buii- 
nesB,  and  the  Btatcment  upon  the  aign  tluit 
he  (defendant)  i*  *  aucceaeor  of  the  buN- 
iiesa  formeTlj  eooducted  under  t2ie  name  ol 
Nolan  Broe.,  10-12  Sutter  Street,  ia  not  cor- 
recL  No  one  auoceeded  to  that  businesa, 
and  it  had  m  meecMor.    Hie  baaineaa  be- 


lt ia  inaUted  Uuit  "the  family  name  of  a, 
tTBideBmaji  or  manufacturer  cannot  be  made 
a  trademark  so  aa  to  oiclude  Uie  tight  to  its 
lUB  by  another  bearing  the  aame  fainilf 
name."  Thia  oontoitiOD  ia  Bound  to  a  lim- 
ited ertent  only.  If  tiie  name  ia  nied  in  a 
manner  cleBrly  indicating  on  intent  to  mis- 
lead and  deceive  the  public,  then  tiie  uie 
of  the  name  will  be  reatrained  by  a  court 
of  equity.  The  firat  anawer  to  appellant*! 
contention  in  this  regard  is  found  in  the 
fact  that  it  la  not  a  uee  of  the  family  name 
"Nolan,"  standing  aJone,  to  which  injection 
li  made,  but  it  ia  a  uae  of  the  name  "Nolan 
Broa.,"  and  in  a  oaee  like  that  at  bar  the 
priDGiple  of  law  inT<^ed  seema  to  have  no 
application,  rurthennore,  it  is  shown  by 
tne  affidavits  "that  the  aoid  defendant  eatab- 
li^ed  a  retajl  boot  and  shoe  buaincaa  at 
Nos.  1022  and  1024  Msj^et  street,  .  .  . 
and  over  auoh  store  placed  a  large  ai^  con- 
taining the  words  and  figures  fmlowino,  to 
wit,  "W.  H.  Nolan  &  Co.,  Suoceeaora  to  Nolan 
Bros.,  10-12  Sutter  Street'  That  the  words 
'W.  H.  No)«ui  &  Oo.,  Succeaaors  to,'  and  the 
words  and  flffures  '10-12  Sutter  Street,'  are 
in  such  smaU  and  inoonapicuoua  letters  and 


flgurn  tLat  the  same  oannot  be  read  at  a 
distance  of  more  than  TO  feet  or  100  feet, 
while  the  words  'Nolan  Bros.'  are  in  sudi 
large  and  conspieuoua  letters,  and  so  prom- 
ine^y  displayed,  that  the  same  may  be 
readily  seen  and  read  for  a  distanoe  of 
nearly  300  feet  thereof."  It  is  also  stated  in 
the  affidavita  of  various  parties  that  said 
sign  is  a  deceptive  sign,  aivil  is  calculat«d  to 
decrive  the  public,  and  lead  the  public,  tlia 
dealers  and  buyers  of  boots  and  shoes  and 
footwear,  and  the  patrons  and  customers  of 
plaintiff,  to  belieive  that  the  plaintiff  ia  eon- 
ducting  a  retail  boot  and  ^oe  store,  and  a 
branch  place  of  busineea,  at  Nos.  1082  and 
1024  Market  street  It  ia  further  shown 
that  almost  daily,  evar  since  the  establish- 
ment of  said  store  by  said  defendant  at  Hos. 
1022  and  1024  Market  street,  the  salesmen 
of  plaintiff  have  encountered  many  of  the 
buyers  of  boots  and  shoce  and  the  customers 
and  palronB  of  plaintiff,  who  have  pur- 
cha«ed  shoes  at  the  store  of  defendant  un- 
der the  impreaai(»i  and  belied  tiiot  they  were 
dealing  with  the  iJaintiff.  Under  the  fore- 
going facts  appklant's  contention  upon  the 
propositdoii  that  be  bos  here  advanced  is 
uadermiiwd.  England  v.  Nwe  York  Puh. 
Co.  8  DaJy,  376. 

The  remaining  propoflitiona  advanced  by 
appellant   are   not   considered    meritorioua. 

For  the  foregoing  reasons,  the  order  it  af- 
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Vam  Drke,  J.;  HmtIsob, 
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Be  EsUte  of  Samuel  SHELL.  Deceased. 
< Colo ) 


■liteen  jears  before  It  was  eiecuted,  propo- 
DSDt  entered  teatator'a  family,  brouKht  about 
BD  eatraneenieiit  bclwc«n  blm  and  bla  wile. 
which  resulted  In  a  divorce,  ana  nbaeqnentl; 
marrleil  him, — «apeclally  when  It  la  not  con- 
nected wllh  evidence  tending  to  prove  that 
□ndue  InQucDce  existed  and  was  exercised  at 
or  near  the  time  tbe  will  waa  mide. 

t.  A  will  In  fBvor  of  a  second  ivlte  to 
tbe  eicluBloQ  of  rhildren  of  the  flrit  ooe  was 
not  QDnatoral.  nltbongh  one  of  the  rblldren 
■  BB  a  cripple  from  Infancy, — especially  wbere 
testator  had  already  made  provl^on  tor  such 
chlldrsD. 

S.     Id    tlir   abnencB  ol  mar   evIAcnee   to 


"ade'fo"rtV^^«t 

Hdn«  InflveBcc, 

overtbrowlDg  a  will. 

the  court  may  direct  a 

trdlct  m  favor  of  pro- 

ponent. 

4.     UnHae      InSoenoe 

reanltloK      In      > 

V.  Itrlck  IN'.  .T.I  I  Ij.  R.  A.  161,  and  note;  Kerr 
T.  Lnneford  (W.  Va.)  Z  L.  R.  A.  SSS,  and  note: 
MIddledltch  V,  WUIianis  <N.  J.)  4  L.  R.  A.  T38, 
and  nola;  DavlB  *-  Strange  (Vs.)  8  L.  R.  A. 
Ml,  Bud  note:  and  Sbeehsn  v.  Kearney  (Ulsa.) 
S5  L.  R.  A.  102. 
63  L.  R.  A. 


I  testimony,  either  direct  o. 

cIrcnniBtantial.  to  abow  that  nndae  inHoenee 
not  only  existed,  but  that  It  was  exercised 
with  respect  to  the  making  of  tbe  will  itself. 

(December  IT.  IftOO.) 

APPEAL  by  contestants  from  a  judgment 
of  the  District  Court  for  Arapahoe 
County  affirming  a  judgment  of  the  County 
Court'  admitting  to  probate  a  P'P*''  P*"* 
porting  to  be  the  will  of  Samuel  Shell,  de- 
ceased.    Affirmed, 

The  facts  are  stated   in  the  opinion. 

Megirt.  QeoTse  W.  Miller  and  Duilel 
Bayer   for    appellants. 

Uetsrs.  BlsbiK  A'  Marsbkll,  for  appel- 
lee: 

As  the  only  important  inquiry  ia  concern- 
ing the  pressure  of  undue  influence  at  the 
very  time  of  the  will,  the  testimony  to  show 
facts  of  an  inferential  nature  must  be  con- 
fined to  what  would  be  legitimately  regard- 
ed as  bis  then  present  relations. 

Pierce  v.  Pierce.  38  Mich.  412;  Bateh^ 
der  V.  BafcAeldr^r.  130  Mass.  1,  29  N.  E.  61; 
Re  LangfoTd,  108  Cal.   606.  48  Pac.  701. 

Before  contestants  should  be  permitted  to 
give  in  evidence  any  fact  relating  to  their 
condition,  for  the  purpoae  of  showing  that 
the  will  was  unnatural,  they  should  give  in 
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evidence  some  (ftcU  which  controvwted,  or 
tended  to  wmtrorert,  the  facta  set  up  in  the 
will  showing  its  oaturaliiegB  and  reasaiiB- 
bleness;  and  thej  should  also  give  in  evi- 
dence Bome  facts  showing  or  tending  to 
show  nudue  Influence  at  some  time  sufli- 
diently  neai  to  the  time  when  the  will  whs 
tnsde    to    make    such   facts  competent  evi- 

Ae  LangfOTd,  lOS  Cal.  SOS,  48  Pac.  701 ; 
Oauffman  v.  Long,  82  Pa.  77;  Serater  t. 
Heriler,  116  Pa.  612,  11  At).  410. 

OAiDpltaU,  Ch.  J.,  delivered  the  opinion 
of  the  coui-t: 

This  is  an  appeal  from  a  judgment  of  the 
district  court  of  Arapahoe  county  in  pro- 
ceedings on  appeal  from  the  county  court 
In  which  the  will  of  Samuel  Shell,  deceased, 
WIS  admitted  to  probate.     Objection  to  the 

Srobate  was  upon  the  ground  of  the  men- 
l1  incapacity  of  the  testator,  and  undue  In- 
fluence over  him  exercised  by  his  wife,  the 
Sr<^onent  and  executrix  of  the  will.  On 
ill  hearins  the  instrument  was  ailjudged 
valid  in  both  courts.  No  question  is  raised 
in  the  briefs  as  to  testator's  mentsJ  capac- 
ity, and  under  the  evidence  no  reasonable 
charge  of  that  kind  could  be  sustained. 
That  feature  of  the  case  is  therefore  elimi- 
nated. A  careful  reading  of  the  evidence 
preserved  in  the  bill  of  exceptions  satiaflea 
UB  that  there  is  no  legitimate  testimony  by 
a  competent  witness,  other  than  that  given 
by  Mrs.  Chandler.upon  which, by  the  utmost 
stretch  of  the  imagination,  an  argument  can 
be  based  to  sustain  the  charge  of  undue  in- 
fluence; and.  when  her  testimony  is  subject- 
M  to  sound  rules  of  evidence,  it  will  be 
found  that  it  is  lacking  in  essential  ele- 
ments. It  is  true  that,  some  of  the  cantest- 
mnts  (those  directly  interested  in  the  will) 
were  produced,  and  an  attempt  (which  was 
thwarted  t^  the  ruling  of  the  court)  made 
to  elicit  testimony  of  this  sort;  but  such 
testimony,  even  if  admitted,  was  incompe- 
tent, under  our  statute,  and  not  worthy  of 
serious  consideration,  even  if  the  ban  of  the 
statute  did  not  exclude  it.  Strictly  speak- 
ing, "fraud"  and  "undue  influence"  are  not 
synonymous  ezpressions.  Undue  influence 
is,  in  one  sense,  a  species  of  fraud;  and 
while  there  are  sometjmes,  perhaps  usually, 
present  elements  of  fraud,  undue  influence 
may  exist  without  any  positive  fraud  be- 
ing shown.  Opposing  counsel  do  not  difTer 
as  to  what  constitutes  undue  influence,  or 
the  rule  ^veming  the  admission  of  evidence 
to  sustain  it;  and  it  is  only  respecting  the 
character  and  admissiliility  of  evidence  in- 
troduced and  rejected,  and  the  application 
of  the  law  to  the  facts,  that  they  disagree. 
In  the  case  of  Ctougk  v.  Clough,  10  Colo. 
App.  443,  5]  Pac.  513.  although  the  require- 
ments of  the  decision  may  not  have  called 
for  the  announcement,  yet  the  statement  of 
the  rule  found  in  the  opinion  governing  the 
admission  of  evidence  upon  such  an  issue  is 
substantially  correct.  The  court  says :  "A 
charge  of  undue  influence  in  substantially 
that  of  fraud,  and  it  can  seldom  be  shown 
by  direct  and  positive  evidence.  While  it 
UL.R.  A. 


is  true  that  It  must  b«  proved.  Mid  not  pr*- 
Bumed,  yet  it  can  be,  and  most  generally  is, 
proved  by  evidence  of  facts  and  circum- 
stancee  which,  as  to  themselves,  may  adndt 
of  little  dispute,  but  which  are  calculated 
to  establish  it,  and  from  which  it  may  rea- 
sonably and  naturally  be  inferred."  And  it 
was  also  said  that  a  court  "should  be  lib- 
eral in  admitting  evidence  of  all  circum- 
stances, even  though  slight,  which  might 
tend,  in  conjunction  with  other  circumstM)- 
ces,  to  throw  light  upon  the  relation  of  tha 
parties,  and  upon  the  disputed  question  of 
undue  influence."  Applying  this  teet,  w« 
are  of  opinion  that  the  rulings  of  the  dis- 
trict court  in  rejecting  testimony  offered  l^ 
contestants  were  clearly  right.  The  witness 
Mrs.  Chandler  at  one  time  was  a  member 
□f  the  family  of  the  testator.  He  was  di- 
vorced from  nis  first  wife,  1^  whom  he  had 
a  family  of  tan  children.  He  died  December 
16,  1897.  The  will  was  executed  June  26, 
ISai.  The  attempt  was  made  to  show  that 
while  testator  was  living  with  his  flrstwife 
the  proponent  entered  the  family  circle, 
--^     -  -   result  of  her  machinations  an  ee- 


divorce,  and  later  to  the  marriage  of  pro- 
ponent and  testator.  As  near  as  we  can  as- 
certain from  the  meager  abstract,  the  time 
to  which  this  occurrence  relates  was  about 
the  year  1S74  or  1875,  and  it  would  seem 
that  the  second  marriage  took  place  in 
1880,  or  perhaps  later.  While  it  is  unwis* 
to  lay  down  any  hard  and  fast  rule  respect- 
ing the  time  to  which  this  class  of  testi- 
mony must  relate,  we  are  of  opinion  that, 
under  the  facts  of  this  case,  these  circum- 
stances were  entirely  too  remote  to  ba 
brought  within  the  category  of  evidence 
tending  to  establish  undue  influence.  Case* 
very  much  in  point  upon  this  proposition 
are  Pierte  v.  Pieree,  38  Mich.  412;  Boleh- 
elder  v.  Balckclder,  139  Mass.  1,  29  N.  E. 
01 ;  Re  Langford.  108  Cal.  608.  41  Pac.  701 ; 
Webber  v.  SttHiuon,  58  Iowa,  200,  12  N.  W. 
319.  But,  aside  from  this  objection,  the 
testimony  was  clearly  inadmissible  because, 
not  only  was  there  ao  offer  to  show  by  com- 
petent evidence  a  continuance  of  any  gen- 
eral influence,  supposed  to  be  eBtab1i<ihed  by 
this  class  of  testimony,  down  to  or  near 
the  time  of  the  execution  of  the  will,  but 
there  was  no  testimony  whatever  showing 
that  any  undue  influence  was  exercised  by 
proponent  over  the  testator  concerning  the 
making  of  the  will  at  or  near  the  date  of 
its  execution,  or  at  any  other  time.  Tes- 
timony like  that  rejected,  in  order  to  be  ad- 
missible or  to  have  any  weight  or  signiS- 
cance,  must  be  connected  with  direct  or  cir- 
cumstantial evidence  tending  to  prove  that 
undue  influence  existed,  and  that  it  was  ex- 
ercised at  or  near  the  time  the  will  was 
made.  Indeed,  none  of  the  proposed  evi- 
dence tended  to  show  that  any  influence  was 
exercised  at  the  time  the  will  was  executed, 
and  it  was  properly  rejected.  Its  admis- 
sion could  not  be  other  than  prejudicial  to 
the  proponent. 

2.  Another  claim    of   contestants  is  that 


the  will  itself  waa  unnatural;  that  is,  dif- 
ferent from  what  it  might  haTe  been  ex- 
pected to  be.  If  the  teatatoT  had  a  dispoe- 
iDg  mind,  and  was  free  from  undue  influ- 
ence, the  mere  fact  that  the  will  might  have 
been  otlierwise  cannot  vacate  it.  But  it  is 
not  unnatural.  To  establish  this  charge, 
an  attempt  was  made  t«  show  that  Martha 
Finn,  a  child  of  testator  by  his  flrstwife.wns 
a  cripple  from  infancy,  and  that  no  provi- 
■ioQ  in  the  will  was  made  for  any  of  the 
children  of  the  first  marriage,  and  particu- 
larly none  for  her.  The  proposition  is  that 
the  intrinsic  character  of  the  will  itself  may 
be  considered  as  evidence  showing  that  it 
was  unnatural,  and  that  it  was  proper  to 
admit  extrinsic  evidence  to  that  effect. 
This  is  true.  It  is  to  be  observed,  however, 
that  it  does  not  appear  to  what  extent  this 
child  was  crippled,  oT  that  her  infirmity  Id 
any  respect  incapacitated  her  from  earning 
a  livelihood.  It  would  leem  that  she  was 
or  had  been  married,  and,  tax  aught  that 
appears,  her  husband  was  abundantly  able 
to  care  for  her.  The  will  itself  contains 
testator's  reasons  for  not  making  provision 
for  any  of  these  children.  It  states  that  he 
bad  already  made  ample  provision  for  all 
except  his  daughter  Uartha,  the  alleged 
cripple,  and  that  as  she  had  been  a  source 
of  much  annoyance  to  him  during  all  her 
life,  and  since  be  bad  already  given  to  his 
first  wife  property  which  he  expected  her, 
by  her  will,  to  give  to  Martha,  ne  omittisd 
lier  now  from  tho  list  of  recipients  of  his 
bounty.  Neither  below  nor  upon  this  re- 
view was  an  attempt  made  to  controvert 
thes*  facts,  and  for  the  purposee  of  this 
esse  we  may  presume  them  to  be  true.  As- 
cnming  the  truthfulness,  therefore,  of  the 
tacts  which  actuated  testator  in  not  maldng 
provision  for  the  children  of  his  first  wife, 
there  is  nothing  about  this  will  that  is  at 
all  unnatural.  Indeed,  it  was  just  and 
praiseworthy.  If  such  provision  hod  al- 
ready been  made  for  the  older  children, 
then  it  was  entirely  proper  for  the  t«Bta- 
tor  to  give,  as  ha  did,  hia  entire  property 
to  his  second  wife,  with  a  request  that  she 
should,  at  her  death,  give  the  same  to  his 
two  minor  ohildren,  the  issue  of  the  second 
marriage. 

3.  At  the  close  of  the  testimony  for  con- 
testants the  court  directed  the  iuir  to  find 
a  verdict  for  the  proponent,  and  of  this  ac- 
tion contestants  now  complain.  Under  the 
deci^on  of  this  court  in  Clough  v.  Olough, 
69  Pae.  736,  10  Colo.  Apn.  433,  SI  Pac.  513, 
it  was  held  that,  upon  the  trial  in  the  dis- 
trict court  upon  an  appeal  from  the  county 
court  in  the  matter  of  the  probate  of  a  con- 
tested will,  the  contestants  were  entitled  to 
have  the  issues  submitted  to  a  jury.  But 
it  does  not  follow  that  in  no  case  is  it  prop- 
er for  the  court  to  direct  a  verdict.  The 
court  may,  in  a  proceeding  of  this  sort,  as 
in  an  ordinary  civil  action,  when  the  facts 
of  the  case  require  it,  direct  a  verdict,  and 
a  failure  to  do  so  would  be  a  palpable  eva- 
■ion  of  duty.  If  there  is  no  ei^dence  at 
all  to  sustain  the  charge  of  undue  inSuencc, 
it  would  be  the  eleoi  duty  of  the  court  to 
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direct  a  jury  to  that  effect,  and  the  rula 
governing  in  such  cases,  as  stated  in  Lord 
V.  Pueblo  Smelting  dc  Ref.  Co.  12  Colo.  390, 
21  Pac.  14B,  is  applicable  here.  If  the  evi- 
dence, in  the  most  favorable  light  in  which 
it  may  reasonably  be  ccmsidered  in  behalf 
of  the  contestants,  shows  that  no  undue  in- 
fluence was  exercised  by  proponent,  and  if 
the  case  had  been  submitted,  to  the  jury 
upon  that  evidence,  and  they  had  returned 
a  verdict  in  favor  of  contestants,  the  court 
would  have  been  obliged  to  set  it  aside  aa 
manifestly  against  the  weight  of  the  evi- 
dence, then  t£e  court  might  properly  in  the 
first  instance  direct  the  jury  to  find  in  fa- 
vor of  pr(M>onent.  It  is  true  that  if  the 
3uestion  depends  upon  inferences  to  be 
rawn  from  a  variety  of  facts  and  circum- 
stances, in  the  consideration  rA  which  there 
is  room  for  a  substantial  difference  of  opin- 
iiHt  between  intelligent,  upright,  and  reason- 
able men,  then  the  question  should  be  sub- 
mitted to  the  jury  under  appropriate  in- 
structions, even  though  there  be  no  conflict 
in  the  testimony.  Tested  by  these  ctHisid- 
erationa,  we  are  of  opinion  that  this  case 
ought  not  to  have  been  submitted  to  the 
jury.  The  only  evidence  bearing  upcm  this 
question  is  to  be  found  in  the  testimony  Of 
Uie  witness  Chandler.  She  testifies  that 
some  time  in  1 890  she  met  the  proponeot  in 
a  store,  and  asked  the  latter  how  her  hus- 
band was,  to  which  the  proponent  replied 
that  he  was  very  poorly.  Mrs.  Chandler 
then  remarked  that  she  would  like  to  visit 
him,  but  was  given  to  understand  that  pro- 
ponent preferred  that  his  family  (of  whicb 
the  witness  Chandler  seemed  to  consider 
herself  a  member)  would  stay  away  from 
the  house,  for  it  mode  him  worse  whenever 
any  of  them  came.  Mrs.  Chandler  also  says 
that  at  one  time  she  met  testator  on  the 
street  ear,  and  inauired  of  him  as  to  his 
health,  and  asked  him  if  he  was  coming 
over  to  see  ber,  as  had  been  promised,  to 
which  be  replied  that  be  could  not  come,  on 
account  of  hie  wife,  and  that  she  would  not 
let  him.  Mrs.  Chandler  also  says  that  at 
one  time  Mr.  Shell  remarked  to  her  that, 
if  he  had  this  thing  to  do  over  (meaning 
the  marriage  with  his  second  wife) ,  h« 
would  not  do  it  again,  and  that  he  forgav* 
Mrs.  Chandler  for  marrying  contrary  to 
his  wish.  It  strikes  us  that,  if  this  testi* 
mony  tends  to   prove  anything,   it   is   that 

Sroponent  did  not  wish  the  witness  to  inter- 
ire  with  her  opportunity  of  infiuencing  the 
testator;  but  the  claim  is  made  that  it  has 
some  tendency  to  establish  the  proposition 
that  the  proponent  not  only  had  the  power 
of  unduly  influencing  the  testator,  but  that 
she  exercised  it  respecting  the  will.  To  this 
we  reply  that  we  consider  it  too  well  settled 
to  need  the  citation  of  authorities  that  un- 
due influence  cannot  be  inferred  alone  from 
motive  or  opportunity;  that  there  must  also 
be  some  testimony,  either  direct  or  circum- 
stantial, to  show  that  undue  tofiuence  not 
only  existed,  but  that  it  was  exercised  with. 
respect  to  the  making  of  the  will  itself. 
This  testimony  does  not  in  any  degree  tend 
to  show  that  proponent  ever  exercised  any 


COLOBADO  SOFHEMK  COUSI 


tuidue  influence,  or  any  influence  ai,  all, 
ov«r  the  testator  In  relation  tQ  the  mftldllK 
of  the  will.  It  may,  possibly  does,  tend 
to  show  that  proponent  exercised  her  in- 
fluence over  testator  to  dihsuade  him  from 
associating  with  witnesa;  knd,  from  aa  ex- 
amination of  her  testimony,  we  are  disposed 
to  believe,  and  constrained  to  remark,  that 
this  influence,  instead  of  being  undue,  was 
wholesome  and  salutary.  Had  this  testi- 
mony been  coupled  nith  a  legitimate  olTer 
to  show,  either  directly  or  by  way  of  infer- 
ence from  legitimate  testimony,  that  propo- 
nent had  the  opportunity  to  wield  undue  in- 
fluence, or  did  exercise  it,  with  respect  to  the 
mailing  of  a  will,  a  different  question  might 
oxise.  True,  it  ia  claimed  in  argument  by 
B  that  an  offer  was  made  to  show 


his  death;  but  we  And  upon  examination  of 
tha  abstract  to  which  counsel  refer  that  no 
•ucfa  offer  waa  made,  and  the  contention  in 
that  respect  is  not  worthy  of  serious  consid- 


To 


r  concliuion:     It  i: 


, ,  hail  any 
.question  of  fact  been  submitted  to  the  jury. 
There  is  not  a  particle  of  legitimate  and 
.competent  evidence  to  sustain  tne  charge  of 
undue  influence;  and  had  the  cause  been 
.submitted,  and  a  verdict  for  contestants  re- 
turned, we  would  have  no  hestitation  in  set- 
ting it  aside  upon  the  ground  that  there  was 
not  a  particle  of  proof  to  sustain  it.  In 
this  connection  the  remarks  of  Mr.  Justice 
PazBon  in  Oauffman  v.  Long,  62  Pa.  72,  are 

Srtinent,  and  commend  themselves  to  our 
dgment  as  a  wholesome  expression  of  the 
IV  that  should  control  the  action  of  courts 
in  questions  of  this  character;  "The  grow- 
tng  disposition  of  courts  and  juries  to  set 
•aide  last  wills  and  testaments,  and  to  sub- 
stitute in  lieu  thereof  their  own  notions  as 


erty,  is  not  to  be  encouraged.  No  rignt 
the  citizen  is  more  valued  than  the  power  to 
dispose  of  his  property  by  will.  No  right 
is  more  solemnly  assured  to  blm  by  the  law. 
Nor  does  it  depend  in  any  sense  upon  the 
judicious  exercise  of  it.  It  rarely  happens 
that  a  man  bequeaths  his  estate  to  the  en- 
tire satisfaction  of  either  his  family  or 
friends.  In  many  instajices  testamentary 
dispositions  of  property  seem  harsh,  if  not 


partiality  as  to  others.  But  these  are  mat- 
ters about  which  we  have  no  concern.  Tlio 
law  wisely  secures  equality  of  distribution 
where  a  man  dies  intestate.  But  the  very 
object  of  a  will  is  to  produce  inequality, 
and  to  provide  for  the  \vants  of  the  testa- 
tor's family,  to  protect  tliu-e  who  are  help- 
less, to  reward  those  who  tiave  been  affec- 
tionate, and  to  punish  those  who  have  been 
disobedient.  It  is  doubtless  true  that  nar- 
row prejudice  sometimes  interferes  with  the 
wisdom  of  such  arrangements.  This  is  due 
to  the  imperfections  of  our  human  nature. 
It  must  be  remembered  that  in  this  country 
a  man's  prejudices  are  a  part  of  his  liberty. 
He  has  a  right  t«  them.  He  may  be  un- 
just to  his  children  or  relatives.  He  is  en- 
titled to  the  control  of  his  property  while 
living,  and  by  will  to  direct  its  use  alter 
his  death,  subject  only  to  such  reitrietions 
as  are  imposed  by  law.  Where  a  man  has 
EUflicient  memory  and  understanding  to 
ntake  a  will,  and  such  instrument  is  not  the 
result  of  undue  influence,  but  is  the  uncon- 
trolled act  of  his  own  mind,  it  is  not  to  be 
set  aside  in  Pennsylvania  without  suindent 
evidence,  nor  upon  any  sentimental  notiona 
of  equality."  The  foregoing  is  as  applica- 
ble in  Colorado  as  in  Pennayjvania. 

The  judgment  of  the  court  beloui  i»  right, 
and  ahoutd  be  a/^rmed. 
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CAPITAL  TRACnoN  COMPANY,  Appt., 

George  W.  OFFUTT. 

(IT  App.  D.  C.  263- J 

1.  A  <sOT*a*at  br  ■  oorporitdon  pnr- 
ckasInK  tke  propertf-  mnt  trBDCblae  of 
•notlier  to  "■Hume.  dlscbarge,  and  perform 
all   the   obligations"   ot   the   prior   compan; 


Not 


—foe  c 


Jlabll- 


It;  ot  corporation  for  debts  of  predeeenor.  see 
Chicago  &  I.  C.  R.  Co.  T-  Flail  (Ind.)  23  L.  R. 
A.  231,  and  aotfl;  AuRlu  v.  Tecumseb  Nat.  Bank 
(Neb.)  36  L.  R-  A.  144 :  Sontbern  R.  Co.  v. 
Boakalgbt  (C.  C,  App.  41h  C.)  30  L.  B.  A. 
■38;  and  Lamkln  *.  Baldwin  A  L.  iitg.  Co- 
(Conn.)    44  L.  R.  A.  T86. 

Ai  to  right  ot  third  party  to  sue  on  contract 
madv  tor  hli  beneflt,  see  Jederson  v.  Aicb 
(lllnn.)  2B  L.  R.  A.  267,  and  note:  Baiter  v. 
Camp.  (Conn.)  42  L  R.  A.  514  ;  and  Burbsnan 
».  Tllden  IS.  I.)  44  L  B.  A.  170- 
63  L.  R.  A. 


"and  all  It*  UabilltlH  ot  what  hind  ■MTer," 
doei  not  make  tbe  pDrchaser  directly  reaponsl- 
ble  to  a  third  party  tor  a  liability  ot  tbe  old- 
er company. 
&,  A  Atreet  railway  OArporatloii  "^blch 
pnrehuea  the  prooerlr  >nd  traaeblB- 
ei  of  onollier  under  itatatory  authority, 
when  no  consolidation  Is  Intended  or  sought 
to  be  ettected.  Is  nol:  charged  witb  tbe  lla- 
bllltlei  ot  a  predecessor  In  tbe  francblie. 

(December  7,  1900.) 

APPEAL  by  dedendant  from  a  jud^ent 
of  the  Supreme  Ctourt  of  the  District  of 
Columbia  in  tavor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  alleged  un- 
lawful occupation  of  a  street  in  front  of 
plaintiff's  property  to  the  injury  of  hi» 
business.     Rnvraed. 

The  facts  are  st&ted  in  the  opinion, 
^fr.  R.  RoiB  Ferry,  for  appellant: 
The  Washington  &  Georgetown  Railroad 
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Company  eould  not  legally  ooDaoIidate  with 
the  Ro«k  Creek  lUilway  Company  of  the 
District  of  Columbia. 

Power  to  coneolidaM  miut  be  conferred  by 
Uie  state. 

1  Thomp.  Corp.  f  315;  Qreenville  Com- 
preat  &  ViareHouse  Co.  v.  PianterB'  Oom- 
prett  il  Warchouae  Co.  70  Mss.  S69,  13  So. 
870;  /rfiumon  v.  Lebanon  Vailey  R.  Co.  30 
Pa.  42, 72  Am.  Dec.  685,  note;  note  to  Mctf a- 
AofiT.  Uorriaon,  IS  Ind.172,  TQAm.Dpc.  420; 
American  Loan  if' T.  Co,  v.  Minnesota  ds  N. 
W.  R.  Co.  157  III.  641,  42  N.  E.  IBS;  Kavan- 
«ph  V.  Omaha  Life  Asto.  84  Fed.  206;  Louu- 
rnlle  d  X.  R.  Co.  v.  Kentucky,  101  U.  S.  877, 
40  L.  ed.  640,  16  Sup.  Ct.  Rep.  714,  Afflrm- 


•ction  cannot  be  maintained  against  tbe  ap- 
pellant for  an;  acts  or  omiasiiHis  of  the 
WasliinRton  £  Georecitown  Ra.ilroad  Com- 
pany prior  to  the  Slst  day  ol  September, 
IB05,  the  date  of  tne  said  sale. 

The  right  to  bring  an  action  cannot  b« 
transferred  or  assigned. 

Dicey.  Partiee  to  Actions,  rule  0,  p.  80. 

The  liability  to  be  sued  for  a  tort  cannot 
be  transferred  or  assigned. 

Id.  rule  no,  p.  466. 

ITnleet  the  saJe  in  question  under  tbe  act 
of  Congress  amounted  to  a  consolidation, 
tbe  appellant  is  not  liable  in  this  action  for 
the  acta  or  omissions  of  tbe  Washington  i. 
beorgetown  Bail  road  Company. 

Appellee  mJinot  recover  in  this  form  of 
action  against  the  appellant  for  the  acta  of 
the  Washington  &.  0«or|retown  Railroad 
Company. 

Hiere  is  no  estoppel  upon  tbe  appellant  to 
urge  that  it  shttll  only  be  hsid  t«  tlie  liability 
which  it  asHumed  and  wtiioh  the  record 
shows  it  is  discharging. 

It  is  by  no  means  a  uniTeraal  rule  that  a 
persoD  may  sue  upon  a  conb&et  made  for 
nis  benefit,  to  which  he  was  noi  a  part;. 

Constable  v.  yational  8.  8.  Co.  Ifi4  U.  S. 
73.  3R  T.^  ed.  914,  14  Sup.  Ot  Sep.  1062; 
fiiwoon  T.  Brovm,  68  N.  Y.  365 ;  Keller  t. 
Ashford.  133  U.  S.  610,  33  L.  ed.  6«7,  10  Sup. 
Ct.  Rep.  494;  WiHord  v.  WooA,  13S  U.  8. 
309,  34  L.  ed.  SIO,  10  Sup.  Ct.  R^.  831, 
164  U.  S.  S02,  41  L.  ed.  S31, 17  Sup.  Ot  Rep. 
1T«. 

A  case  oof^niaable  at  common  law  cannot 
b«  uidted  with  Mie  cogaicable  in  equity,  so 
as  to  enable  one  court  to  malntaja  Jnrisdie- 
tAon  of  both. 


fixed,  aefiuite,  accepted,  and  Judicial  mean- 
ing, which  is,  that  it  is  a  dissolution  of  all 
\A%  original  aorporations,  an^,  at  the  same 
instant,  tlie  creation  of  a  new  corporation, 
with  property,  rights,  liabilities,  and  stodc- 
holders  derived  from  those  passing  out  of 
existence;  and  it  is  held  inapplici^le  to  a 
union  of  two  or  more  companies  in  sucUi  a 
way  that  one  of  the  origin^  oorpcHAtions  is 
continued  in  exlataice,  wMle  the  others  are 
merged  in  or  absorbed  by  it. 

ifeyer  t.  JoKnaton,  64  Ala.  003;  Green's 
Brles,  Ultra  VirM,  6S8,  S30,  note,  KSO;  Mo- 
HUB.  A. 


Uahan  v,  Harrison.  16  Ind.  172,  70  Am.  Dec. 
418;  Lauman  v.  Lebanon  Vdlley  R,  Co.  30 
Pa.  42.  72  Am.  Dec.  886;  Povxll  v.  Tfortk 
Misaouri  R.  Co.  42  Mo.  63 ;  Bishop  v.  Brain- 
erd,  28  Conn.  286;  Cleartcater  v.  Meredith, 
I  Wall.  26,  mb  nom.  Ferguson  v.  Meredith 
17  L.  ed.  604;  Keokuk  d  W.  R.  Co.  v.  llia- 
souri,  152  U.  S.  301,  38  L.  ed.  460,  14  Sup. 
Ct.  Rep.  592. 

Measrs.  A.  B.  Worthinrton  and  Benrj 

E.  DkTia,  for  appellee: 

Kquity  will  not  permit  the  stockholders  in 
any  one  corporation  to  organize  another,  and 
to  transfer  all  the  corporate  property  of  the 
former  to  the  latter,  without  paying  all  the 
corporate  AiiitB ;  and  where  such  a  transfer  is 
made  the  obligations  of  the  old  corporation 
may  be  enformd  against  the  new  to  the  ex- 
tent of  tbe  assets  received  by  it. 

Hibemia  Ins.  Co.  v.  8t.  Louis  i  N.  0. 
Trantp.  Co.  13  Fed.  516 ;  flfiitn  v.  Merohanta' 
Mut.  Ins.  Co.  le  Fed.  140:  Blair  v.  8t.  Louia, 
H.  A  K.  R.  Co.  24  Fed.  14S;  Thompaon  v. 
Northern  P.  R.  Co.  35  C.  C.  A.  367,  S8  Fed. 
384;  Philadelphia  £  W.  R.  Co.  v,  Marykind, 
10  How.  376,  13  L.  ed.  461 ;  Philcdelphta,  V. 
<t  B.  R.  Co.  V.  Boicord,  13  How,  307,  14  L. 
ed.  157;  TomUnson  v.  Branch,  IB  Wall.  460, 
21  L.  ed.  180 :  Bailey  v.  Heto  York  C.  d  B. 
R.  a.  Oo.  82  Wall,  604,  22  h.  ed,  S40;  East 
Lincoln  v.  Davmport,  94  U.  S.  801,  24  L. 
ed.  322 ;  Barr  v.  Ne\e  York,  L.  E.  A  W,  R. 
Co.  125  N.  Y.  263,  26  N.  E.  146;  Stokes  v. 
Detrick,  7S  Md,  256,  23  Atl,  S46;  Canal  d 
C.  R.  Co.  V,  8t.  Charles  Street  R.  Co.  44  La. 
Ann.  1060,  11  So.  702;  [7n4t.-«rs>ty  of  Ala- 
bama V.  Moody,  62  Ala.  369. 

I'he  l^al  effect  of  every  merger,  consoli- 
dation, or  union  of  two  or  more  corporations 
is  to  lie  gathered  from  the  authority  under 
which  the  corporations  acted,  and  the  terms 
of  the  contract  or  agreement  between  tJiem, 
and  the  rights  of  atl  third  peraona  are  to  be 
considered  aj«»rding!y. 

Meyer  v.  Johnaton,  64  Ala-  808;  Reynolds 
v.  Myers,  61  Vt,  444;  Welah  v.  Firat  Dioiaion 
of  8t.  Paul  d  P.  R.  Co.  25  Minn.  314;  State 
use  of  Dodson  v.  Baltimore  d  L.  R.  Co.  77 
Md,  489,  26  Atl.  866;  Indianapolia,  C.  d  L. 
R.  Co.  v.  Jonea,  29  Ind,  465 :  Paine  v.  Ijoke 
Erie  <t  L.  R.  Co.  31  Ind.  283;  Cleveland,  C. 
C.  d  8t.  L.  R.  Co.  v.  Preteitt,  134  Ind,  657, 
33  N.  G,  367;  Epiaoopai  Charital)le  Boa.  t. 
Epiteopal  Church,  1  Pldt,  372;  Chicago,  8. 

F.  d  C.  R.  Co.  v.  Ashling,  66  111.  App,  327, 
160  lil.  373,  43  N.  E,  373;  New  Bedford  R. 
Co.  V.  Old  CoUmiy  R.  Oo.  120  Mass.  397; 
lAmghorne  \.  Richmond  City  R.  Co.  (Va.) 
10  8.  E.  122;  Anthony  v.  Amenoan  Oluooae 
Go.  146  N,  y.  407,  41  N.  B.  23. 

Morris,  J,,  delJTO^  tbe  opinion  of  the 

This  suit  was  insUtuted  by  tbe  appellee, 
OeoTge  W.  Offutt,  in  the  ■ufn'sne  court  of 
the  District  for  damages  to  his  business  al- 
leged to  have  resulted  from  the  unlawful  oc- 
cupation and  use  of  the  public  street  in  front 
of  his  premises  by  the  appellant,  the  Oipi- 
t«l  Traction  Company,  and  by  its  predeces- 
sor in  tbe  same  franchise,  the  Washington  ft 
Georgetown  Railroad  Company. 
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The  a.ppellee  U  a  grocer,  and  condueto  his 
business  in  a  store  or  wajehoiue  on  the 
north  Bide  of  M  street,  formerly  Bridge 
street,  in  that  "art  of  the  oity  of  Washington 
formerly  known  as  Georgetown,  a  litUe  to 
the  west  of  Thirty-second  street,  formerly 
Hijh  street,  to  which  place  he  moved  in 
1883,  having  previouaiy  been  engaged  in  the 
same  business  at  the  soutbeaetdrn  comer  of 
the  intersection  of  the  same  two  streets.  He 
aeems  to  have  built  up  quite  a  large  buaineas, 
ft  considerable  part  of  which  was  witli  per- 
BODK  from  the  country  who  cajne  there  with 
tlieir  wagons  and  vehicles,  and  whose  vehi- 
cles very  often  oacu[Ned  a  large  part  of  the 
itreet,  eepeotally  on  maxket  days.  From 
1883  to  1892  his  buainess  continued  to  in- 
oreaae  in  value  and  to  reaJize  larger  profits 
from  year  to  year;  but  it  decreased  again 
from  18»2  to  18Sfl,  when  the  declaration  in 
this  luit  was  filed,  in  consequence,  m  the  a.p- 
pellee  alleged,  of  the  illegsl  acts  of  the  ap- 
pellant and  ite  predecessor  whidi  are  set  out 
in  the  dedaratJon.  And  for  this  damage 
these  proceedings  ware  instituted  by  the  fil- 
ing of  a  declaration  at  oommoc  law  on  No- 
vember 10,  18S6. 

The  appellant,  the  Capital  Traction  Cwn- 
jwny,  is  a  corporation  organized  for  the  pur- 

ra  of  conducting  a  street  railroad  system 
the  District  cff  Columbia.  It  was  first 
incorporated  as  the  Rock  Creek  Railway 
Company  of  the  District  of  Columbia  under 
an  act  of  Congress  of  June  12,  1888,  for  the 
purpose  of  constructing  and  operating  a 
street  raJIroad  from  a  point  in  the  north- 
we^ern  boundary  of  the  raty  of  Washington 
outward  nor  Ui  west  ward!  y  into  the  county  of 
Washington;  and  it  was  authorized  by  sub- 
•equent  enactments  to  alter  its  line  to  some 
extent,  to  build  outwards  in  the  coun^  of 
Washington  to  the  northwestern  line  of  the 
District  of  Columbia,  and  to  extend  its  line 
eastward  within  the  city  on  U  street,  so  as 
to  intersect  the  alreadv  existing  railroad  of 
file  Washington  &  (leorgetown  Railroad 
Company  at  Fourteenth  ^eet  ajid  at  Sev- 
enth stiwt,  which  it  proceeded  in  due  time 

Subsequently,  by  an  act  of  Congress  of 
Marcli  1,  1895,  the  Rock  Creek  Railway 
Company  of  the  District  of  Columbia  was 
authorized  to  "contract  with  any  street  rail- 
way company  owning  or  opeirattng  a  con- 
necting or  intersecting  line  for  the  joint 
management,  lease,  or  purchase  of  such  con- 
necting or  intersecting  line  or  lines,  and 
operate  the  same  in  connection  with  its 
tmginal  line;  and  in  case  of  such  contract  to 
provide  the  meane  necessary  by  Eun  increase 
of  the  capital  stock,  not  to  exceed  the  actual 
consideration  paid  or  the  actual  cost  of  the 
Decessary  equipment."  And  the  act  further 
provided  that,  in  the  event  that  the  said 
company  should  enter  int«  any  such  eon- 
tract,  it  might,  if  deemed  advisable  by  its 
directors,  change  its  name  from  that  of  "the 
Bock  {.j'reek  Railway  Company  of  the  Dis- 
trict of  Columbia"  to  that  of  "the  Capital 
Tractjon  Company." 

Tile  Rock  Creek  Railway  Comjiany  of  t^e 


'  tract,  such  as  was  eont«npIated  by  the  act> 
with  the  Washington  A  Georgetown  Railroad 
Company,  purchased  the  pr<^>«rty  and  fran- 
chises of  tAe  latter  company,  whose  lines  it 
thereafter  continued  to  operate,  and  changed 
its  name,  as  allowed  by  the  act,  to  that  of 
"The  Capital  Traction  Company." 

The  Washington  t  GFeor^etown  Railroad 
Company  had  be^i  incorporated  and  organ- 
ized under  an  act  of  Congress  of  May  17, 
1802  [12  U.  S.  Stat,  at  L.  389,  390.  chap. 
73],  to  construct  and  operate  a  street  rail- 
road in  the  cities  of  Washington  and 
Qeorgetown,  along  Pennsylvania  avenue  in- 
the  former  city  and  Bridge  street  in  the  lat- 
ter, ivith  two  branches,  one  to  run  northward 
on  Fourteenth  street  from  Pennsylvania 
avenue  to  the  boundary  of  the  city  of  Wash- 
ington, and  t}ie  other  on  SeventJi  street  to- 
run  north  to  the  boundary  of  the  city,  and 
south  to  the  Potomac  river,  besides  another 
smaller  branch  to  the  BaJtimore  t  Ohio 
Railroad  statioiL  The  westAm  terminus  of 
the  road  in  Georgetown  was  specified  in  the 
act  to  be  "on  Bridge  street,  at  the  intersec- 
ti<m  with  High  street,  or  at  surfi  point  on 
said  Bridge  street  east  thereof  in  the  city  of 
Qeorgetown  as  may  be  designated  hereafter 
by  the  corporate  authorities  thereof;"  and- 
the  authraity  was  given  "to  lay  down  a 
double-trade  railway,  with  the  neceesary 
switches  and  turnouts."  The  act  also  con- 
tained the  following  provision  in  regard  to 
stations,  stables,  and  other  terminal  facili- 
ties: "Sec.  10.  Be  it  further  enacted. 
That  said  company  shall  procure  such  pas- 
senger rooms,  ticket  ofllcps,  stablee,  and  de- 
pots at  such  pCHnta  as  the  business  of  the 
railroad  and  the  convenience  of  the  public 
may  require.  And  the  said  cinnpajty  is  here- 
by authorized  to  lay  such  rails  throu!;h< 
transverse  or  other  streets  as  may  be  neces- 
sary for  the  exclusive  purpose  of  oonnecting- 
the  said  stables  and  depots  with  the  main 
tracks.  And  the  said  company  is  hereby- 
authorized  to  purchase  or  lease  such  lands 
or  buildings  as  may  be  necessary  for  the  pas- 
senger rooms,  ticket  offices,  staUes,  and  de- 
pots above  mentioned." 

Tllere  were  several  subsequent  acts  of 
Congress  in  reference  to  the  business  and 
the  alTairs  of  this  company  to  which  it  does 
not  seem  to  be  necessary  here  to  refer. 

The  company's  rood  and  branches  were 
duly  constructed  under  these  sts,tutory  en- 
actments; and  for  upwards  of  twenty-seven 
or  twentj-wght  years  were  operated  by 
horse  power;  that  is.  the  cars  were  drawn 
by  horses.  In  the  meantime  at  the  George- 
town terminus  Isjid  was  acquired  and  Bta< 
blM  were  constructed  for  the  storage  of  fjie 
cars  and  the,  houmng  of  tJie  horses  of  the 
company  at  a  place  on  the  south  side  of 
Bridge  street,  opposite  to  the  appellee's  place 
of  business,  but  a  little  to  the  west  of  it; 
and  the  tracks  of  the  company  were  extended 
westward  of  the  intersection  of  Bridge  and 
High  streets,  and  turnouts  or  switches  were 
laid  to  run  the  cars  into  these  stablee.  By 
means  of  a  curvilinear  track  within  these 
stables  the  oars  were  enabled  to  be  trans- 
ferred fr<Hn   the  north   to  the  lonth   track. 


1«W. 
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and  the  nork  ol  stritahing  in  the  street  was 
Avoided.  This  extenBion  westward  of  the 
tracks  of  the  company  aeems  to  have  been  ac- 
couipliahed  with  the  conBent  of  the  munici- 
pal  authorities  of  the  District,  at  oil  events 
without  objection  from  them ;  and  no  com- 
plaint is  made  1^  the  appellee  of  tile  use  of 
the  street  bj  the  railroad  company  during 
this  period  in  which  it«  cars  were  drawn  by 

But  by  9  3  of  the  appropriation  art  of  Con- 
gress of  August  6,  1S90,  the  company  was 
required  to  substitute  within  two  years  for 
horse  power  the  motive  power  of  cable  or 
cleetricity.  It  adopted  the  cable  system, 
and  the  cars  were  begun  to  be  operated  by 
this  system  on  August  6,  1SB2.  It  is  claimed 
that  the  transfer  of  the  cars  from  the  north 
to  the  south  trade  was  impracticable  in  the 
adjacent  stables  as  then  constructed,  in  the 
manner  in  whic^  Uis  shifting  had  been  done 
in  the  time  of  the  horse  cars;  and  accord- 
ingly a  switch  was  constructed  in  the  street 
adjacent  to  ami  in  front  of  the  apnellee's 
pmnisee.  The  constant  arrival  and  shifting 
of  the  cars  from  tme  track  to  the  other  by 
means  of  this  switch,  it  is  claimed  by  the 
appellee,  caused  a  virtual  blockade  in  front 
of  his  pronisee,  made  the  olace  dangerous 
for  the  wagons  and  vehicles  tliat  had  been  ae- 
eustomed  to  come  there,  and  practically 
drove  tliem  off  aivd  derived  the  appellee  of 
a  large  unmber  of  his  customers,  who  found 
it  more  coaveoient  to  r«sort  to  other  places. 
Many  of  Uiefo  never  returned,  even  after  the 
blockade  woe  removed. 

This  condition  of  things  was  continued 
from  August  6,  18B2,  to  July  3,  1896,  at 
which  time  the  road  was  extended  to  union 
atatJon,  near  the  Aqueduct  bridge,  some 
13ire«  or  four  squares  or  blocks  farther  west 
on  Bridge  street,  where  the  shiftinif  of  tha 
car*  was  thereafter  done.  This  union  sta- 
tion waa  ranrired  by  to  act  of  Congress  of 
Augnst  23,  1804,  to  b«  constructed  by  the 
Waabington   ft   Georgetown   Railroad   Com- 

ny.  Its  site  was  defined  in  the  act;  and 
ros  required  to  be  completed  within  one 
year  thereafter.  It  waa  farther  provided 
tiiat  upon  its  completion  ihe  cars  of  the  com- 
pany should  be  run  into  it,  "and  thereafter 
the  said  company  should  ceaee  entirely  to 
switch  care  on  M  street  northwest."  In 
due  time  this  wa«  all  accomplished.  The 
can  w«re  first  run  into  the  union  station  on 
Jnly  4,  1S!)6,  after  which  there  was  no  shift- 
inp  or  parking  of  cars  adjacent  to  the  plain- 
tiff's premise*. 

In  the  meantime  by  the  act  of  Congress  cf 
March  1,  1S9S,  already  referred  to,  the  Rock 
Creek  Railway  Company  hod  been  author- 
ized to  enter  into  contract  with  any  street- 
railroad  company  owning  an  intersecting 
line  or  lines  for  tne  joint  operation,  lease,  or 
purchase  of  such  intersecting  line  or  lines  of 
Tailroad.  It  is  matter  of  history  tihat  those 
who  controlled  the  Washington  ft  Qeorga- 
town  Railroad  Company  had  also  acquired 
Hie  control  of  the  Rock  Creek  Railway  Com- 
pany, ind  seeking  in  some  way  to  combine 
their  intereets,  but  deeming  the  charter  of 
the  latter  company  as  the  more  advantage- 
63  L.  R.  A. 


ouB  under  which  to  operate,  procured  from 

Congress  the  act  of  March  1,  1395,  the  im- 
portant features  of  whidi  in  Uie  present  con- 
nection have  already  been  stated.  In  pur- 
suance of  its  provisione  the  two  companies 
(>ntered  into  a  contract,  which  was  Anally 
ratified  by  all  the  stockholders  ot  both, 
whereby,  after  a  lengthy  preamble  reciting 
Che  reasons  for  Uie  contract,  it  was  asroed 
between  the  parties  that  the  Rock  Creek 
Railway  C<Hnpanv  should  purchase  from  the- 
Washington  k  Georgetown  Railroad  Com- 
pany the  entire  lines  of  railway  of  the  lat> 
ter,  and  all  its  power  houses,  ear  houses,  de- 
pots, stations,  rolling  stock,  money,  ohoses  in 
action,  and  all  other  properly,  real  and  per- 
sonal, belonging  to  it,  witii  all  its  riguts, 
privileges,  and  franchises  for  the  sum  of 
31D,7n0,0OO,  payable  in  the  capital  stock  of' 
the  Rock  Cr^k  Railway,  which  had  be«i  au- 
thorized by  the  act  of  Congress  to  be  in- 
creased by  that  amount,  it  havine  previously 
been  $1,260,000,  and  bang  now  $12,000,000. 
Of  this  sum  of  $10,750,000,  it  wa«  agreed 
that  the  suit^of  $2,750,000  should  be  paid  to 
the  then  existing  holders  of  ihe  capit^  stock 
of  the  Washin^n  ft  Georgetown  Railroad 
Company  upon  the  surrender  of  fhedr  stock 
in  tbis  latter  company  at  the  market  value 
of  $276  a  ^are;  and  the  rasainder,  that  is, 
the  sum  ot  $8,000,000  of  atock,  was  to  be 
used  in  the  redemption  and  cancelation  of 
the  bonds  of  the  Washington  ft  Georgetown. 
Railroad  Company.  Among  the  recitals  in 
the  contract  were  some  to  the  effect  that  it 
was  one  of  the  conditions  of  the  contract 
that  the  obligations  of  the  Waahingt^ni  ft 
Georgetown  Railroad  Company  should  be 
discharged ;  that  the  Capit&l  Traotion  Com- 
pany should  defend  all  suits  against  it,  and 
should  satisfy  all  judgments  that  might  be 
rendered  in  such  suits;  and  accordingly  th* 
second  artide  of  the  contract  provided  as 

"In  consideration  of  file  sale  aforesaid  by 
the  said  party  of  the  seotmd  part  (the  Wash- 
ington ft  Georgetown  Railroad  Company) 
and  the  transfer,  conveiyaoce,  andddivery  to 
the  said  party  of  the  first  part  (the  Rock 
Creek  Rojlway  Company)  of  the  railway, 
property,  and  franchisee  aforesaid  of  the 
said  par^  of  the  second  part,  the  said  party 
of  the  first  part  will  assume,  discharge, 
and  perform  all  the  obligations  aforesaid  of 
every  kind  of  the  said  party  of  tiie  second 
part,  including  all  debts  owing  by  it,  ajid  all 
its  liabilitiee  of  what  kind  soever,  and  to 
that  end  will  use  snd  apply,  so  for  as  may 
be  necessary,  the  said  property,  real  and  per- 
scKiaJ,  now  of  the  said  party  of  the  second 
part,  hereby  contemplated  and  provided  to 
be  transferred,  conveyed,  and  ddivered  to- 
the  said  party  of  the  flrat  part." 

The  contract  purported  in  terms  to  be 
made  by  each  party  for  itself,  its  successors, 
and  assigns.  It  bore  date  on  July  5, 1895,  and 
was  carried  into  final  effect  on  September 
21,  1806,  by  a  deed  of  conveyance  of  all  iU 
property  and  franchises  by  the  Washington 
ft  Georgetown  Railroad  Company  to  the 
Capital  Traction  Company,  which  thereupon 
went  into  poaeeasion  thereof,  and  has  sinea- 
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continued  to  oivn  ftnd  operate  all  tlie  lines 
of  railroad  that  previously  belonged  to  the 
WaEhingUm  ft  G!«oreetown  Railroad  Com- 
pany. The  officert  of  the  CapiUl  Traetiwi 
Companj  then  succesaively  resigned  their 
places,  with  one  eifceptioni  and  tlie  oflicera 
of  the  Waahingtffli  t  Georgetown  Railroad 
Compuij,  wiUi  a  similar  exception,  were 
elected  in  their  places.  Tbe  preeident  of  the 
latter  company  became  the  preaident  of  the 
Capital  Traction  Company.  But  the  Wash- 
ington &  Georgetown  Railroad  Company  was 
not  disaolrsd;  nor  were  there  any  formal 
rtep«  then  or  aft^rwurda  taken  to  termi- 
nate its  corporate  existence.  There  was  no 
reeignation  of  its  president  or  otJier  offlcern, 
although  no  busineei  seenu  thereafter  to 
have  been  performed  by  t^em,  and  no  cor- 
porate meetinf^  held.  Suits,  however,  contin- 
'   '  I  be  defended   and   prosecuted   in   its 


such  suits  upon  the  continuing  president  of 
the  company,  and  a.ppea]  bonds  were  given 
by  the  company  throulgh  iti  president. 

In  tJiis  condition  of  things,  about  sixteen 
months  after  the  transfer  of  all  its  property 
and  rights  by  the  Washington  i,  Qeorgetown 
Railroad  Company  to  the  Rock  Oreek  Rail- 
ww  Company,  there«Jt«r  known  as  the  Ca-p- 
ital  Traction  Company,  tbe  preeent  suit  was 
instituted  on  November  10,  1896.  by  the 
plaintiff  against  the  Capital  Traction  Com- 
pany, by  the  filing  of  a  declaration  at  com- 
mon law  in  three  counts.  OF  these  counts 
the  tlrst  and  second,  which  are  not  material- 
ly difTerent  from  each  other,  charged  the  un- 
lawful occupation  of  M  or  Bridge  street, 
west  of  Thirty-second  or  High  street,  by  the 
WashingUin  &  Georgetown  Railroad  Com- 
pany with  its  traoks  and  switches,  and  the 
illegal  use  of  those  tracks  and  switches  fur 
the  shifting  of  cars  and  the  keeping  of  cars 
standing  thereon  in   front  of  the  plaintifT's 

remisPB  and  adjacent  therelo.  from  July 
.  1692.  toSefttember  21,  1895,  and  after  the 
latter  date  and  until  the  filing  of  Ihe  declar- 
ation the  same  unlawful  use  and  occupation 
bv  the  Capital  Traction  Company,  whereliy 
tJie  eufit«ners  of  the  plaintiff  were  excluded 
from'  having  the  same  free  access  to  the 
plaintiff's  premiaoa  which  they  formerly  had, 
greatly  to  the  detriment  of  his  business. 
The  third  count  charged  the  Capital   Trac- 


Company  from  July  1,  1892,  to  September 
21,  l6u5,  without  any  atletration  of  the  con- 
tinuance of  the  nuisance  by  the  traction  com- 
pany itself  after  the  latter  date.  It  would 
seem  that  at  the  trial  the  counsel  for  the 
1  for 
.  >tion 

of  the  str(*t  by  either  company  with  tracks 
and  switches,  and  to  conline  the  recovery  to 
the  alleged  unlawful  use  of  the  tracks  and 
switches  so  constructed ;  but  in  the  subse- 
quent charge  of  the  court  to  the  jury  the  two 
things  seem  (o  have  been  to  some  extent 
blended,  as  they  were  in  the  plaintilT's  dec- 
laration; and  a  considerable  part  of  the  con- 
troversy at  the  trial  was  over  the  question 
wbetlier  the  Washington  k  Georgetown  Hail- 
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„  . .  extend  its 
tracks  for  any  purpose  or  in  any  form  be- 
yond the  west  line  of  the  intersection  of  the 
two  streets.  To  this  declaration  the  defend- 
ant pleaded  the  general  issue  and  the  stat- 
ute of  limitations.  By  virtue  of  Uie  latter 
plea,  the  effect  of  which  was  conceded  on  tJie 
part  of  the  plaintiff  so  far  as  it  was  applica- 
ble, the  period  of  alleged  unlawful  use  and 
occupation  was  restricted  to  a  duration  of 
thre«  years  before  the  institution  of  the  suit; 
that  is,  from  November  10,  1893.  to  Novem- 
ber 10,  1809.  And  as  the  unlawful  occupa- 
tion and  use,  if  it  ever  existed,  is  conceded  to 
have  ceased  on  and  after  the  completion  of 
the  union  station  and  the  running  of  the  cars 
thereto  on  and  after  July  4,  1396,  the  peiiod 
of  liability  can  be  no  longer  than  from  No- 
vember 10,  18(13,  to  July  3,  1836.  But  these 
dates  do  not  seem  to  have  been  very  greatly 
regarded  in  the  development  of  the  case  be- 
fore the  jury. 

Tbe  trial  seems  to  have  been  quite  pro- 
tracted :  and  in  tbe  course  of  it  numerous 
exceptions  were  reserved  to  the  admission 
or  exclusion  of  testimony  by  the  court. 
I'here  were  also  exceritians  to  the  instruc- 
tions as  given  or  refused  by  the  court.  The 
verdict  of  the  jury  was  for  the  plaintilT  in 
the  sum  of  825,000;  and  upon  that  verdict 
judgment  was  Altered,  from  which  the  de- 
lendont  has  ^pealed  to  this  court. 

The  assignments  of  error  are  exceedingly 
numerous,  amounting  to  seventy -seven  in 
all.  But  we  do  not  deem  it  necessary  to 
consider  all  these,  or,  indeed,  more  than  one 
of  them.  For  we  are  of  opinion  that  this 
suit  cannot  be  sustained  against  the  Capital 
Traction  Company  for  the  alleged  delinmien- 
cy  of  the  Washington  &  Georgetown  Rail- 
rcad  Company.  Wc  know  of  no  rule  or 
principle  of  the  common  law.  which  would 
authorize  suit  to  be  maintained  against  one 
pcv^on.  who  is  aui  jvrit,  for  the  default  of 
another  person,  who  is  equally  sut  jurU, 
whether  the  persons  be  natural  persons  or 
corporations.  For  one  corporation  can  no 
more  be  held  for  the  default  of  another  cor- 
poration than  con  one  natural  person  for 
the  default  of  another  natural  person. 

T)iiB  principle  of  law  is  not  sought  to  be 
controverted  on  behalf  of  the  appellee:  but 
it  is  supposed  that  there  is  something  in  this 
cose  which  takes  it  out  of  the  general  rule. 
And  the  argument  is  that  the  Washington  It 
Georgetown  Railroad  Company  and  the  Cap- 
ital Traction  Company  have  become  in  fact 
consolidated  or  merged  into  each  other,  and 
that  therefore  the  latter,  aa  the  surviving 
or  consolidated  company,  has  become  liable 
for  the  obligations  of  its  predecessor. 

It  ia  undoubtedly  the  law  that,  when  two 
or  more  corponitions  become  consolidated 
with  each  other  by  permission  or  authority 
of  the  sovereign  power,  irtietJier  under  a  new 
name  or  under  tjie  name  previously  held  by 
one  of  the  component  companies,  the  new 
corporation  so  formed,  although  in  technical 
strictness  an  independent  organization  en- 
tirely distinct  from  the  componiee  which 
have  become  merged  in  it,  ii  ohargeaUe,  at 
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«11  events  in  equity,  mud  gnurtJlj,  if  not  aX- 
vajB,  even  at  common  law,  witAi  all  the  lia- 
bititiea  of  its  component  membere  and  of 
«a«h  one  of  them.  Moreorer,  as  is  very 
Jiutly  argued  on  behalf  of  the  appellee,  there 
aMV  b«  actual  consolidation  to  all  inteutit 
and  purposes,  without  its  being  so  detiniBt- 
«d.  There  is  no  mogio  in  the  use  of  the 
word  "consolidation"  to  effect  that  reeutt. 
If  the  coming  together  of  two  corporations 
under  the  auUiority  of  law  be  in  fact  consoli- 
dation, it  is  of  no  consequoioe  by  what  name 
the  act  is  characterized ;  noi  ia  it  of  any  cod- 
•equence  by  what  steps  the  result  has  been 
effected.  One  of  those  steps  may  taJce  the 
•faape  of  ban^n  and  aale. 

But  the  power  of  corporations,  especially 
tiiose  which  exercise  a, public  function  such 


they  may  not  combine  with  each  other,  or  be 
asialgamated.  or  consolidated,  or  be  merged 
one  into  another,  except  by  express  authori- 
tf  of  statute  enacted  for  the  purpose,  which, 
when  given,  will  be  tbe  measure  of  the  ex- 
trat  and  diaracter  of  the  comhination  to  be 
«ffected.  It  is  very  plain  that  statutory  au- 
thori^  to  ooe  corporation  to  purchase  the 
property,  or  the  property  and  franchises,  of 
■another  corporation,  with  appropriate  action 
thereunder  by  the  corporations  to  be  af- 
fected, cannot  of  itself  and  without  further 
proririon  of  some  kind,  operate  to  elTect  a 
consolidation  of  the  two  companies,  so  as  to 
ehanie  the  purchtwer  company  in  law  with 
the  liabilities  of  the  vendor.  For  it  might 
■well  be  that  the  vendor  company  might  de- 
■ire  to  dissolve,  or  go  out  of  business,  or  to 
limit  its  business ;  or  that,  being  hopelessly 
involved  in  debt  beyond  the  value  of  its  as- 
sets, it  could  not  efficiently  exercise  ite  fran- 
<hi»e  for  the  benefit  of  the  public,  which  yet 
should  be  exercised,  and  therefore  should  be 
transferred  to  some morecapable  corporation. 
And  it  might  well  be  that  the  purchaser 
«ampany  would  pay  in  cash  a.  full  and  adc- 
«uale  oonsi deration  for  the  property  and 
franchises  purchased  by  it.  Assuredly  in 
such  cases,  when  no  con.°o1Idation  is  int«nd- 
«d  or  sought  to  be  elTecied.  the  mere  pur- 
chase by  one  corporation  of  the  property  and 
frauohises  of  another  corporation  under  au- 
thority of  taw,  and  the  succession  of  the 
purchaser  corporiLtion  to  the  exercise  of  the 
franchise  hold  by  the  vendor  corporation, 
could  not  reasonably  be  held  to  operate  as  a 
consolidation  of  the  two  companiesi,  or  to 
charge  the  purchaser  company  with  the  lia- 
bilitiee  of  its  predecessor  in  tba  franchise. 
The  succe«Hion  of  the  purchaser  company  to 
-the  franchise  in  such  a  case  is  not  a  succes- 
-nion  in  the  sense  in  which  that  term  ia  used 
in  relation  to  the  kind  of  corporation  which 
is  known  as  a  corporation  sole. 

A  contract  of  purchase  and  sale  between 
two  corporations  is  not  different  in  law 
from  a  similar  contract  between  two  individ- 
uals, except  that  individuals  may  contract 
freely  with  each  other,  and  corporations  re- 
.quire  legislative  autboritv  to  enter  into  such 
«ODtracta  as  are  involved  in  the  case  under 
consideration.  The  constructioD  and  effect, 
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would  be  ti)e  same,  whether  such  contracta 
were  made  by  individuals  or  by  corporations. 
In  nMther  case  would  the  purchaser  become 
liable  either  for  the  torts  or  the  contracts  of 
the  vendor,  and  least  of  all  for  the  torts,  un- 
less sutdi  liability  enteo-ed  into  the  transac- 
tion and  became  part  of  the  consideration 
for  the  tranefer.  Mid  then  only  in  the  man- 
ner and  to  the  extemt  stipulated.  This  is  io 
plain  a  principle  of  law  and  justice  that  it 
needs  only  to  be  stated  in  order  to  insure 
its  prompt  acceptance. 

It  ia  very  niain,  therefore,  that  something 
more  than  the  mere  purchase  of  the  assets 
and  franchises  of  one  company  by  another 
under  authority  of  law  given  for  such  sale 
and  purchase  is  required  to  effect  a  consol- 
idation of  the  two  companies,  or  to  charge 
the  purchaser  company  with  the  liabilities 
of  the  vendor.  Now,  there  is  nothing  what- 
ever in  the  act  of  Congrees  under  which  the 
purchase  in  question  was  authorized,  beyond 
the  mere  authority  to  make  the  purchase, 
which  looks  to  a  consolidation  of  the  Wash- 
ington &  Georgetown  Railroad  Company 
with  the  Rock  Creek  Railway  Company. 
Except  an  authority  for  joint  management 
or  lease,  which  may  be  left  out  of  consid- 
eration inasmuch  as  it  was  never  availed  of 
by  the  Rock  Creek  Company,  the  sole  pro- 
vision in  the  statute — and  there  is  nothing 
else  in  our  laws  that  has  anv  i)earing  on  the 
subject — is  an  authorization  to  the  Rock 
Creek  Company  to  purchase  any  connectins 
or  interrsecting  line  or  lines  of  railroad,  and 
to  operate  the  same  in  connection  with  it* 
original  lines,  and  permission  to  raise  the 
money  for  the  purpose  of  affecting  the  pur- 
chase by  a  sufficient  increase  of  its  capitnl 
stock.  Whatever  may  have  been  the  inten- 
tion of  those  who  proinot«ii  this  legislation, 
there  is  not  a  word  in  the  statute  which 
intimates  in  any  manner  that  it  was  its  pur- 
pose to  effect  a  consolidation  of  the  two  com- 
pBniee,  or  that  the  proponed  purchase  should 
be  made  subject  to  ,the  assumption  of  the 
liabilities  of  the  Washington  &  Georgetown 
Railroad  Company  by  the  Rock  Cref4i  Rail- 
\vay  Company.  On  the  contrary,  the  plain 
inference  from  the  statute  ivas  that  the  lat- 
ter company  should  pay  to  the  former  a 
full  and  adequate  consideration  for  the 
property  and  franchises  proposed  to  be 
transferred,  which  should  serve  as  a  sub- 
stituto  therefor  to  meet  the  liabilities  of 
the  vendor  company,  if  any  it  had.  and  not 
that  there  should  be  any  consolidation  of 
the  two,  or  merger  of  one  into  the  other.  In 
the  absence  of  statutory  authority,  we  can- 
not see  how  there  can  be  coneolidation  in 
this  District  of  two  or  more  corporations  ex- 
ercising the  franchise  of  a  railroad  com- 
pany; nor  can  we  see  how.  in  the  absence 
of  lepal  provision,  a  company  which  pur- 
chases the  pri^erty  and  franchises  of  an- 
other company,  can.  by  virtue  of  Huch  pur- 
chase, be  charged  with  the  liabilities  of  the 
company  from  which  it  ha«  purchased. 

Rut  in  this  case,  and  apparently  as  part 
of  the  consideration  for  the  transfer,  and 
entering  into  the  contract  therefor,  the 
Rock  Creek  Railway  Company  covenanted  to 
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"aBRiime,  discbaxge,  and  perform  all  Uie  ob- 
1^a.tiODB  of  the  Wa«hiii£ton  &  Georgetown 
Railroad  Company,  "and  all  it«  liabilities 
of  what  kind  aoerer,"  and  to  that  end  would 
uu  the  propert;  eouvwed  to  it,  bo  far  aa 
migbt  be  necessary;  and  it  it  ciHitended  that 
this  agreement  and  tiie  contract,  in  which  it 
ia  coutained,  operated  to  make  the  appellant 
liable  to  Vb«  appellee.  But  we  understand  it 
to  be  conceded,  and  certainly  it  must  be  con. 
ceded,  that  such  a  contract  between  two  nat- 


party  lor  the  obligations  of  the  vendor;  and 
this  for  the  reason,  it  fin'  no  other,  that 
the  tiabili^  of  the  Tcndor  is  without  limi- 
tation, and  that  of  the  purchaser  is  to  be 
goremed  by  the  terms  of  his  contract,  and 
generally  doe«  not  extend  beyond  the  value 
of  the  property  transferred  to  him.  What- 
ever,  therefore,  might  be  the  liability  of 
the  purchaser  under  such  a  contract  to  a 
third  party  in  equity,  it  is  certainly  not 
contemplated  that  he  diould  be  subject  to  a 
"uit  at  common  law  at  hie  instance  for  the 
liabilities  which  primarily  are  thoM  of  the 
vendor.  Now,  it  is  not  apparent  why,  in 
the  absence  of  statutory  proTisions  express- 
ly or  by  implication  imposing  such  liability 
a«  a  condition  of  the  trsjisfer,  a  corporation 
Aonid  be  any  more  liable  to  a  third  pari^ 
for  t^e  obligations  of  anotJier  corporation 
wlioae  propOTty  it  has  purchased,  than  d 
natural  person  would  be  under  similar  eir- 
cumatancet.  The  \^w  is  not  different  in 
this  regard  for  the  corporation  and  for  the 
natural  person.  The  act  of  Congress  might 
have  required  the  Rock  Creek  Railway  Com- 
pany, aa  the  eondition  for  beins  permitted 
to  purchaM  the  franchise  of  the  Washington 
A  Oeoriietnwn  Railroad  Company,  to  assume 
the  liaSilitJee  of  the  tatt«r,  and  to  sulHnit 
to  suit  for  them  as  though  it  bad  been  it- 
self originally  liable;  but  it  made  no  such 
condition ;  aiid  the  contract  between  the  two 
companies  cannot  be  construed  to  operate  aa 
imposing  such  liability  against  tbeiir  will. 

Tn  connection  with  the  question  of  con- 
HOlidation  some  importance  apparently  is 
attached  to  the  fact  that  of  the  $10,760,000, 
of  the  new  stock  authorized  to  be  issued  by 
the  Rock  Creek  Railway  Company,  Block  of 
the  par  value  of  $Z,76Q,0OQ  was  agreed  to 
be  issued  to  the  stodcholders  of  the  Wash- 
ington &  Cieorgetown  Railroad  Company, 
upon  their  surrender  of  their  stock  in  Uiis 
latt«r  company  at  the  market  value  of  $275 
a  share:  and  this  is  claimed  to  evidence  mere 
consolidation.  But  we  do  not  so  understand 
it.  The  provision  was  that  the  whole  sura 
of  $10,760,000  should  be  paid  by  the  Rock 
Creek  Com  pan  v  to  the  Washington  & 
Georgetown   Railroad  Comoany   as   the  ap- 

Croximate  value  of  all  the  assets  of  the 
itter;  and  that  of  this  sum  $8,000,000 
should  be  used  for  the  retirement  of  the 
bonils  of  Hie  latter  company,  and  the  re- 
mainder for  the  pwTchase  or  eitinguishment 
of  the  stock,  without  which  the  transfer  of 
the  property  could  not  well  have  been  ef- 
fected. 

Wc  do  not  think  that  the  crnidusion  which 
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we  have  here  reached  is  antagiHiiEed  1^  any 
of  the  adjudicated  caaes  cited  aa  behalf  of 
the  apoellee.  Some  of  these  are  cases  of 
consolidation,  pure  and  simple,  authorized 
by  esprees  provision  of  law ;  others  are  cases 
in  which  the  property  of  one  company  has 
be^i  transferred  to  aWher  in  fraud  of  the 
rights  of  creditors  or  subject  to  a  charge  ia 
favor  of  creditors,  and  in  which  courts  of 
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of  mana^ment,  and  no  actual  change  of  the 
corporation  itself.  But  the  case  prinripally 
relied  on  by  the  appellee  in  this  connec- 
tim  is  that  of  Ohiaago,  8.  F.  i  0.  R. 
Co.  V.  Athling,  66  HI.  App.  327,  first  in 
the  intermediate  appdlate  court  of  the  Btat» 
of  Illinois,  and  aftOTwarda  in  the  supreme 
court  of  the  aUte,  in  160  III.  373,  43  N.  B. 
373.  In  that  case  it  appeared  that  there 
was  a  general  statute  of  the  state  of  Illi- 
nois which  provided  that  in  all  cases  when 
any  company  or  corporation  chartered  under 
the  laws  of  the  state  should  consolidate  ita 
property,  Eto<dc,  or  franchises  with  any  other 
company  or  companies,  such  consolidated 
company  should  be  liable  for  all  debts  and 
liabilities  of  each  company  included  in  such 
consolidation,  and  suit  might  be  instituted 
and  maintained  therefor  against  such  con- 
Boliitated  company.  But  there  was  no  l&w 
regulating  or  prescribing  the  course  to  be 
pursued  Tn  effecting  a  consolidation.  On» 
railroad  company  purchased  the  whole  prop- 
erty and  franchisee  of  another  railroad  com- 
pany, and  by  way  of  purchase  issued  ita 
own  atodt,  dollar  for  dollar,  to  the  stock- 
holders of  the  absorbed  company,  changing 
their  rights  mert^y  from  the  selling  to  the 
purchasing  company.  An  action  of  treepaes 
ivaa  pending  s^inst  the  vendor  company  at 
the  time  of  the  consolidation  at  al»orption. 
A  pies,  in  abatement  to  the  effect  that  the 
vendor  company  was  dissolved,  and  that  th» 
suit  againetit  could  no  longer  bemaintained. 
was  overruled,  and  the  plaintiff  recovered 
judgment.  Afterwards  suit  was  entered  on 
this  judgment  against  the  consolidated  com- 
pany, and  judgment  rendered  thereon 
against  the  latter  company.  This  came  for 
review  before  the  appellate  tribunals,  and 
it  was  held  that  the  transaction  was  a  con- 
solidation, and  not  raertHy  a  bargain  and 
sale.  But  it  is  to  be  noticed  that  the  stat- 
ute authorized  conBo1idati<m,  and  not  the- 
tranefer  in  terms  of  its  property  and  fran- 
chises by  one  corporation  to  another.  Con- 
Eolidation  plainly  was  what  was  intended, 
whether  it  was  so  called  or  not;  and  th» 
law  governing  consolidation  was  the  only 
law  applicable.  One  company  may  be  au- 
thorised to  consolidate  its  property  and 
frflnchises  with  another  company,  and  yet 
not  to  aell  to  it  and  still  maintain  its  sep- 
arate e:(istence;  and,  on  the  other  hand,  one- 
company  may  be  authorized  to  sell  to  an- 
other and  yet  not  to  be  consolidated  with  it. 
The  differe'nce  between  these  two  provisiona 
ia  the  difference  between  the  case  cited  am) 
that  before  us  for  our  conrideration. 
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So,  also,  the  caae  of  t/ew  Bedford  R.  Co. 
T.  Old  Colony  R.  Co.  120  Mbbb.  397,  ie  sup- 
{■OBed  to  be  uJmofit  identical  with  the  pree- 
«Dt  cnEc.  But  plainly  this  is  an  error. 
There  one  railroad  company  wa»  a.uthorized 
to  purchase  the  fraaciise  and  property  ot 
*iioUier  railroad  company,  but  upon  the  ex- 
press condition  that  the  purchasing  eorpo- 
Tation  should  then  "be  subject  to  all  the  du- 
ties, liabilities,  obligations,  and  restrictionB" 
«f  tie  vendor  company;  and  it  wag  held  that 
th«  liabilities  thus  imposed  were  not  merely 
liabilities  towards  the  public  for  the  faith- 
ful enercife  of  the  franchise,  as  claimed 
tiy  tlie  purchaser  company,  but  the  liabili- 

'         —  .    - .  -    -^       jjjg  vendor. 

a  authority 
■or  i.ne  presents  case. 

Without  further  elaboration,  we  may  say 
that,  if  Congress  had  intended  a  consolida- 
tion in  this  instance,  it  could  easily  have 
■aid  so.  It  eeeons  studio  uely  to  have 
kTOided  saying  so,  and  therefore  not  to  have 
intended  it.  Likewise,  it  would  have  been 
«ompet«nt  for  Congrese,  as  a  condition  for 
the  purdiase  which  it  authorized,  to  impoeo 
upon  the  purchaser  a  liability  for  the  obli- 
gations of  the  vendor  company.  It  Mems 
•tndiously  to  have  avcnded  doins  this  also. 
It  «.aUiorized  a  purchase,  and  nouiing  what- 
«Tar  beyond  th&t;  and  we  think  that  it 
would  do  violencs  to  Uia  statute  to  add  to 
it  by  ooDstructionprovisioua  which  are  not 
coirtained  in  it.  The  rights  of  the  creditors 
nt  the  Washington  &  Georgetown  Railroad 
Company  do  not  demand  any  such  construc- 
tioo.  Tbtme  rights  seem  to  be  re&Boniibly 
secure  in  any  event.  That  company  re- 
mained, and  we  may  assumo  yert  remains, 
alive  for  the  purpoee  of  suit  against  it  j  and 
it  is  not  apparent  that  a  judgment  a^ioet 
it  will  not  be  paid,  or  that  it  cannot  be  en- 
forced by  proper  proceedings  for  tie  pur- 
pose. It  is  true  that  its  property  and  fran- 
chises have  now  passed  into  the  possession 
of  the  Capital  Traction  Compfin}':  and  pre- 
•unuiblT  it  has  now  no  property  of  its  own 
wherew'itb  to  satisfy  its  liabilities,  if  any 
tilers  are.  But  this  faet,  while  it  may  jus- 
tify recourse  to  a  court  of  equity  in  proper 
otses,  does  not,  any  more  than  in  the  case 
of  a  natural  person  similarly  situated,  au- 
thorize the  institution  of  suit  at  common 
law  against  Uie  traction  company  for  the 
delinquencies  of  the  Washington  &  George- 
town liajlroad  Company,  It  appears  from 
the  record  that  judgments  agninst  the  latter 
eompany  rendered  subsequently  to  the  trans- 
fer of  assets  to  the  traction  company  have 
been  duly  paid ;  and  therefore,  while  it 
might  have  been  more  convenient  if  suit  had 
been  authorized  directly  against  the  Capi- 
tal Traction  Compajiy  in  cases  like  the  pres- 
ent, yet,  as  Congress  has  not  so  provided, 
we  see  no  hardship  in  remitting  parties  to 
tlie  ordinary  procedure  of  the  oommon  law. 

We  are  of  opinion,  therefore,  that  this 
suit  cannot  be  sustained  against  the  Capi- 
tal Traetion  Company  for  any  tortious  ac- 
tion committed  by  the  Washington  *  George- 
town Railroad  Company  before  September 
£1,  ISD5,  which  seems  to  have  been  the  date 
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ot  the  transfer  of  its  assets  by  the  latter 
company  to  the  former;  and  that  there  was 
error  in  the  ml  ings  of  the  trial  court  to  tlM 
contrary.  Consequently  we  must  reverse 
the  judgment  appealed  from,  and  rcsnand  the 
cause  for  a  new  trial.  And  it  is  very  dear 
that  upon  a  new  trial,  in  order  to  justify 
any  recovery  against  the  defendant  in  this 
case,  all  claim  of  damage  for  the  tort  of  the 
Washington  &  Georgetown  Railroad  Com- 
pany must  be  eliminated. 

We  greatly  regret  that  we  cannot  put  our 
judgment  in  a  shape  to  be  reviewed  by  the 
Supreme  Court  of  the  United  States  upon 
the  record  now  made.  If  the  case  stood 
alone  on  the  third  count  of  the  declaration, 
we  mighl.  do  so  by  entering  a  final  judg- 
ment here,  or  by  declining  to  remand  the 
csuee  for  a  new  trial;  for  then  it  would  tie 
plain  that,  if  the  view  which  we  take  of  the 
case  be  correct,  there  could  bo  no  recovery 
whatever  by  the  plaintiff  in  these  proceed- 
ings. Kut  the  judgment  from  which  tiie 
appeal  has  been  taken  is  a  general  judg- 
ment upon  all  UiB  counts;  and  in  two  of 
these,  the  first  and  second,  there  is  a  good 
cause  of  action  stated  against  the  defendant 
for  its  own  alleged  tort  for  the  period  be- 
tween September  21,  1895,  and  the  time  of 
the  institution  of  the  suit  on  November  10, 
1806.  We  have  nO  option,  therefore,  hut  to 
remand  the  cause  for  »  now  trial. 

Tlie  judgmeTit  of  the  Supreme  Court  of 
the  Distriol  of  CoUtmbia  in  this  cause  wilt 
therefore  be  retersetl,  with  coats;  and  the 
cause  will  be  remanded  to  that  court,  with 
directions  to  set  aside  the  verdict  and  to 
awurd  a  new  trial;  and  it  is  so  ordered. 


Jesse  C.  LOVE  et  al.,  Apptt., 
Samuel  H.  STIDHAM. 

( D.  C.  App ) 


to  engSKe  In  baslnf^ss  again  within  a  certain 
distance  of  the  old  ataoit.  will  be  broken  b7 
one  partner's  so  eogaglne,  lO  as  to  reader 
bim  liable  tor  the  breach. 
2.  HnvliiK  >  ilAnd  'n  n  pnblis  niKrliet, 
■and  nelllnK  (ran  ■  iv«bob  on  the 
street  butter,  cheese,  eggs,  and  poultry,  are 
sulItI^te□t  to  require  the  oplnloa  at  a  jury 
whether  or  not  tucb  acts  coDBtltnle  a  breach 
ot  a  covenant  not  to  engage  Id  the  grocery 
boalnesa 

(Hay  22,  1901.) 

APPEAL  by  plaintiffs  from  a  judgment  o( 
the  Supreme  Court  of  the  District  of 
Columtiia  in  favor  of  defendant  in  an  action 
brought  to  recover  dajnages  for  alleged 
breaeh  of  a  contract  not  to  engage  in  the 
grocery  business.      Reversed. 

The  facts  are  stated  in  the  opinion. 

NOTB. — For  a  csie  holding  that  an  agree- 
ment  by  a  partnership,  on  making  a  sale  d(  Its 
baslneas.  Dot  to  re-enenge  In  inch  business.  Is 
not  broken  by  one  partner  engaging  In  ancb 
business  Individually,  see  SCelchen  v.  Peblelsen 
(Iowa)  Gl  L.  R.  A.  412. 


DtSTXicT  or  Columbia  Court  or  Ai'i-nii 


Jf  ritra.  TbontAS  M.  Fl*lda,  I>a«sl«a«  A 
DoKBlkst,  and  Je»n  F.  P.  Dea  G*rennaa, 

for  appellantB: 

The  contract  declared  upon  was  a  partner- 
ship iiistrument,^a  joint  contract.  Botb 
pai'tners  are  liable  for  a  breach  b;  one. 

21  Am.  &  Eng.  Enc.  Law,  p.  1S2;  Thvring 
V.  Clifford,  136  Maaa.  482;  Utrang  v.  Brad- 
ner,  114  U.  S.  655,  29  L.  ed.  249,  fi  Sup.  Ct. 
Rep.  1038. 

In  an  Action  agtiinat  a  flm  on  a  flTm  con- 
tract all  of  Uie  partner!  muat  bo  joined  as 
defcDdants. 

17  Am.  &  Eng.  Enc.  Law,  p.  1243;  WtUn 
V.  Sted^e,  8  Ga.  632;  Boontm  v.  Ray,  72 
Ind.  161  i  Curd's  v.  BoUingtheai,  14  N.  J. 
L.  402  i  GoKdin  v.  Hurford.  4  Ohio,  132 1 
iSJmtifuU  V.  Speed,  €  Hieh.  L.  300. 

If  ana  partner  only  signs  the  contract,  and 
the  other  consents  to  it  as  a  firm  contract, 
and  afterwards  the  firm  receives  and  uses 
the  mon^  obtained  on  account  of  such  con- 
tract, then  both  partners  are  liable. 

Bueard  v.  McAnuUy,  77  Tex.  438,  14  5. 
W.  138 ;  ColloKay  v.  Woodicord,  28  Mo.  App. 
320;  Helton  v.  Hill,  6  Bow.  127,  and  note  in 
12  L.  ed.  Bl. 

A  plaintilT  may  take  judgment  against 
Buch  partners  as  have  been  served,  vihea  be 
sues  all  and  some  cannot  be  served. 

IT  Am.  i.  Eng.  Enc.  Iaw,  p.  1327. 

Under  U.  S.  Rev.  Stat,  g  737,  a  plainUS 
may  sue  and  recover  asainst  any  one  of  sev- 
eral ioint  contractors  in  tbe  district  where 
found,  and  the  nonjoinder  of  those  out  of  the 
jurisdiction  docs  not  constitute  matter  in 
abatement  or  objection  to  the  suit. 

Soyes  V.  Barnard,  11  C.  C.  A.  424,  15  U. 
8.  App.  627,  63  Fed.  782;  Barney  v.  Baiti- 
more,  a  Wail.  280,  18  L.  ed.  82S.  See  also 
Imbutch  T.  Fancell,  1  Black,  B71,  17  L.  ed. 
190;  Co0v.  Maddux,  72  Ind.  206;  Merriman 
T.  Barker,  121  Ind.  80,  22  N.  E.  992;  Den- 
nett T.  Chick,  2  Me.  191,  II  Am.  Dec.  69; 
Tappan  v.  Bruen,  5  Mass.  193;  Jolt  r.  Bowe, 
4  C.  B.  264. 

If  the  nonjoinder  of  a  defendant  is  not 
apparent  of  record,  the  defendant  muat 
plead  it  in  abatement,  or  it  will  he  waived. 

The  proof  offered  certainly  entitled  the 
appellants  to  recover  at  least  the  sum  paid 
bf  tbem  (or  the  goodwill,  etc.,  as  damages. 

Johnaon  v.  Qtoinn,  100  Ind.  466.  See 
Oregon  Steam  Nov.  Co.  v.  Winaor,  20  Wall. 
94,  22  L.  ed.  31'S;  Beat  t.  Chate,  31  Mich. 
490;  Foulke  v.  Barding,  13  Pa.  24S;  Jenkina 
T.  TempUt,  39  Ga.  665,  90  Am.  Dec.  482. 

Laying  aside  the  element  of  partnership, 
and  treating  the  contract  as  a  merely  joint 
obligation,  it  is  still  insisted  that  the  breach 
by  one  was  in  law  a  breach  by  both,  or  that 
the  doing  of  the  prohibited  act  by  one  of  the 
two  joint  covenantors  was  a  breach  cd  the 
covenant,  for  which  both  {or  the  one  served 
in  on  acljon  against  both  for  the  breaeh)  are 
liable  in  dama^res. 

DuooH  V.  Craig,  2  Wheat.  46,  4  L.  ed.  180; 
CarUton  V.  Tyler,  16  Me.  308,  33  Am.  Deo. 
673;  IVtnjj  V.  CftoBe,  3.^  Me.  260;  Bulhardv. 
Miller,  27  Mich.  16,  16  Am.  Rep.  163;  Jef- 
ferson V.  Markert.  112  Ga.  498,  37  S.  E.  768, 
6S  Cent  L.  J.  167,  and  note. 
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letter  of  the  covenant,  they  clearly  ar*- 
in  indire<ri;  violation  thereof. 

It  is  remarkable  how  often  evasions  of 
contracts  in  restraint  of  trade  have  tieen  at- 
tempted,  but  checked  by  the  courts. 

Oermania  F.  Int.  Co,  v.  Franeit,  52  Miaa, 
457.  24  Am.  Rep.  674;  Siagara  F.  In».  Co, 
V.  De  Graff,  12  Mieh.  124;  Barria  v.  State, 
50  Ala.  130;  Boagland  v.  Begur,  38  N.  J.  L. 
237. 

No  evasions  of  valid  contracts  in  restraint 
of  trade  will  be  tolerated  by  the  courts. 

Whitney  v.  Blaytoti,  40  Me.  224 :  Treat  t. 
Skoninger  Uelodeon  Co.  35  Conn.  543;  Rich- 
ardton  v.  Peaooek,  28  N.  J.  Eq.  151 ;  Duffy 
V.  Bhookey,  11  Ind.  70,  71  Am.  Dec.  348; 
Smith  v.  Martui,  80  Ind.  260,  41  Am.  Rep. 
806;  Kramer  v.  Old,  119  N.  C.  1,  34  L.  R.  A. 
389,  26  S.  £.  813;  Doe  ex  dem.  Gatkell  t. 
Bpry,  i  Barn.  A  Aid.  617;  3  Am.  i.  Eng.  Enc. 
Law,  p.  8B5 ;  Greenhood,  Pub.  Pol.  736 ;  Soti- 
der  V.  Hoffman,  84  N.  T.  248;  Hubbard  \. 
Miller,  27  Mich.  16,  16  Am.  Rep.  153; 
Heiehevi  v.  Hamilton,  4  O.  Greene,  317,  61 
Am.  Dec.  122;  Avery  v,  Longford,  1  Kay, 
663;  Uelphenatine  v.  Dotoney,  7  App.  D.  C. 
343:  Turner  v.  Evans,  2  EI.  A  Bl.  612,  2 
De  G.  M.  A  G.  740;  Brampton  v.  Beddoei,  13 

C.  B.  N.  S.  538;  BoutelU  v.  Smith,  116 
Mass.  Ill;  Jefferson  v.  Markert,  112  Ga. 
498,  37  S.  E.  758;  Emery  v.  Bradley,  68  Me. 
357,  34  Atl.  I6T. 

A  contract  for  tbe  sale  of  the  goodwill  of 
the  husinesB  of  selling  in  a  certain  county 
a  certain  medical  compound  is  broken  by  tb* 
vender's  selling  in  such  locality  the  sam* 
compound  under  a  different  name,  and  rep- 
resenting it  to  be  superior  to  the  original. 

Gregory  v.  Bpieker,  110  Cal.  160,  42  Pac. 
576;  Van  Valkenburgh  v.  Dean,  10  Ind.  App. 
693,  44  N.  E.  652 ;  Peterson  v.  Schmidt,  13 
Ohio  C.  C.  206,  7  Ohio  Dec.  202;  ffeister  v. 
Williams,  62  Ark.  101,  34  S.  W.  637;  Kleirt 
V.  Bvak,  73  Miss.  133,  18  So.  801;  Paimer 
V.  Toms,  96  Wis.  367,  71  N.  W.  664;  Brett 
V.  Ebel,  29  App.  Div.  256,  61  N.  T.  Supp. 
673;  Wenteel  v.  Sorbin,  189  Fa.  602,  42  Atl. 
44;  Lawrence  ».  Time*  Printing  Co.  90  Fed. 
24. 

The  appellee's  acts  in  entering  Into  the 
business  of  selling  butter,  eggs,  cheese,  and 
poultry  at  retail,  within  a  few  werics  of  tbo 
covenant  and  a  few  squares  of  the  store^ 
constituted  a  gross  violation  in  law  and  fact 
of  the  letter  or  spirit,  or  both,  ol  his  oove- 

The  appellee's  acts  broke  the  covenant  a» 
to  both  him  and  Jones,  and  both  of  th^n  are 
liable  for  his  acts. 

IPegfem  Dist.  Warehouse  Co.  t.  Bohaon, 
96  Ky.  550,  29  8.  W.  308;  BouteOe  v.  Smith, 
116  Mass.  Ill :  Stark  r.  Jioble,  24  Iowa,  71; 
Angier  v.  Webber,  14  Allen,  211,  S2  Am. 
Dec.  748. 

Metsr*.  J.  t,   DarlliiKtoB   and   Joaepit 

D.  'Wrlgbt,  for  appellee: 

The  only  issue  raised  hy  the  pleading* 
was  upon  the  question  whether  or  not  Jonea 
and  Stidham,  jointly,  and  not  severally,  bad 
engaged  ia  any  branch  ot  tbe  retail  gnetrj 


tm. 


LovB  T.  Stidhah. 


At  to  tlie  defendant  SUdham,  there  mu 
no  proof  that  be  did  anything  witJiiQ  the 
preacribed  territcry  except  to  maintaia  a 
butter,  eggs,  cheese,  and  poultry  stand  in 
the  Rtggs  market,  and  without  proof  or  at- 
tempt at  proof  that  a  marltet-atall  dealer  in 
those  articles  was  engaged  in  "the  retail 
groceiy  busineaa,"  within  the  seiiBe  and 
meaning  of  thoee  terme  ^  known  to  the 
trade  or  otherwise. 

I  Parsons,  Cootr.  11;  OrocAy  v.  Jerolo- 
mo»,  37  lud.  266 ;  lindley,  Partn.  36S,  366 ; 
1  Addiscm,  Contr.  38. 

Where  two  or  more  persoos  make  a  con- 
tract without  any  words  of  eerarance  what- 
ever, the  inatrumeut  is  joint  only;  and  the 
contract  of  a  partnership  forms  no  exception 
t»  this  ruleb 

Ibid. 

The  daose  agreeing  not  to  engage  In  the 
retail  grocery  busineee  is  J<Hnt,  and  is  an 
undertaking  t^  the  Srca  that  it,  as  such, 
will  not  en^a^  in  such  business,  and  not 
that  the  individual  members  separately  shall 
not  so  engage. 

The  plaintiffs  rested  their  case  without 
ofTering  a  single  word  of  evidence  to  go  to 
the  jury  on  the  meanioE  of  the  term  "retail 
grocery  buainess"  as  understood  in  the  trade 
or  otherwise.  They  -^nnot,  then,  insist  that 
the  court  sfaould  bave  submitted  this  ques- 
tion to  the  jury  undrr  an  issue  which  wholly 
failed  of  support  in  the  testimony,  eVen  if 
there  had  been  such   proof. 

Eattman  v.  Chicago,  79  111.  178 ;  Bhieli  v. 
areat  Xorihem  B.  Co.  30  L.  J.  Q.  B.  N.  S. 
331. 

Alver,  Ch.  J.,  delivered  the  opinion  of  the 

This  was  an  action  of  covenant  instituted 
In  the  supreme  court  of  this  District  by  the 
appellatits,  Jesse  G.  and  William  Thomas 
L«Te,  against  the  appellee  Stidham  and 
James  W.  Jones.  The  said  iaatt  not  hav- 
ing been  served  with  process,  the  action  pro- 
ceeded to  trial  against  the  said  Stidham 
alone,  and  who  is  the  sole  appellee  in  this 

It  appears  that  Stidham  and  Jonss,  prior 
to  the  31st  day  of  March,  1896,  were  en- 
gaged in  the  retail  grocery  business,  at  No. 
1800,  Fourteenth  street,  northwest,  in  the 
city  of  Washington,  District  of  Columbia, 
in  which  business  th^  sold  at  retail,  gro- 
ceries, provisions,  butter,  cheese,  oggi,  poul- 
try, and  other  articles  usually  kept  in  a  re- 
bul  grocery  store,  and  that  they  conducted 
said  business  under  the  Arm  name  and  style 
of  S.  H.  Stidham  ft  Co.  That  on  the  31st 
day  of  March,  1896,  they  sold  out  their  store 
to  the  appellants,  with  the  entire  stock  of 
goods  on  band,  also  two  horses,  wagons,  har- 
ness and  fixtures,  together  with  the  ;;oodwill 
of  the  said  business,  at  and  for  the  sum  of 
•3,300.  The  contract  was  duly  executed  un- 
der the  hands  and  seals  of  the  parties,  and 
the  premises  were  duly  delivered  to  the  ap- 
pellants under  and  in  accordance  with  the 
terms  of  the  contract,  on  the  day  that  the 
contract  was  executed.  By  the  contract  it 
was  provided  that  the  party  of  the  Arst 
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part,  that  Is  to  say,  Stidham  and  Jooea, 
shall  not  enter  into  the  retail  grocery  busi- 
ness for  the  period  of  five  years,  within  1 
mile  of  the  store  building  located  as  herein 
set  forth,  and  that  the  said  party  of  the 
first  part  hereby  assumes  all  responsibility  ' 
for  the  payment  of  all  debts  incurred  in  said 
buainess  np  to  and  including  March  31,  a.  o. 
1898." 

There  are  Ave  counts  in  the  declaration, 
but  they  state  the  cause  of  action  with  but 
slight  variation — the  breaches  assigned  be- 
ing substantially  the  same  in  all  the  counts. 
The  breach  in  the  last  count  is  subatantially 
as  follows:  That  the  defendants,  Stidham 
and  Jones,  in  c^en  violation  of  their  said 
covenant,  did,  on  the  20th  of  April,  1896,  en- 
ter into  the  retail  erocery  business,  to  wit, 
the  business  of  selling  at  retail,  groceriea, 
provisions,  butter,  cheese,  eggs,  poultry, 
meats,  vegetable^  fruits,  marketing,  and 
other  articles  usually  kept  and  sold  in  retail 
grocery  stores,  within  1  mile  of  the  store 
building  located  as  aforesaid,  at  and  in  the 
premises  No.  1608,  8  street,  northwest,  in 
the  aty  of  Washington,  D.  C,  and  at  and  in 
and  about  a  certain  stall  or  stand  in  a  cer- 
tain market  house,  known  as  "Riggs  Mar- 
ket," situate  on  F  street,  northwest,  between 
Fourteenth  and  Fifteenth  streets,  in  said 
city,  and  have  or  has  been  so  engaged  there, 
in  thence  continually  to  the  present  time, 
whereby  a  large  number,  to  wit,  one  hundred 

SereoDS,  who  prior  to  said  last-mentioned 
ate  were  customers  of  the  plaintiffs  having 
become  so  bv  reason  of  the  said  purchase  by 
the  plaintiffs  from  the  defendant,  and  whoaa 
such  customers  had  been  theretofore  accus- 
tomed to  purchase  from  and  deal  i^  the  said 
store  of  the  plaintiffs  so  purchased  by  them 
as  aforesaid,  for  large  quantitiea  of  gro- 
ceries, provisions,  butter,  egge,  poultry, 
meats,  vegetables,  fruits,  marketing,  aod 
other  articles  usually  kept  and  sold  in  retail 
grocery  stores  in  said  city,  have,  instead  ot 
making  such  purchases  of  the  plaintiffB,  at 
the  store  purcnased  of  the  defendant*,  pur- 
chased  said  articles  of  the  defendants  at  the 
place  or  stall  in  the  market  aforesaid,  in 
which  place  or  places  of  business  the  defend- 
ants carried  on  the  retail  grocery  business, 
and  the  business  of  selling  at  retail  grocer- 
ies, provisions,  butter,  cheese,  eggs,  poultry, 
meats,  vegetables,  fruits,  etc.,  articles  usual- 
ly kept  and  sold  in  retail  grocery  stores  in 
said  city,  since  the  time  aforesaid,  whereby 
the  business  and  trade  of  the  plaintiffs  at 
the  said  store  have,  since  the  said  date,  been 
greatly  injured  and  diminished,  and  by  rea- 
son of  such  breach  of  said  covenant  the 
plaintiffs  have  lost  a  large  amount  of  trade, 
muny  customers,  and  large  profits,  and  the 
property  so  purchased  and  paid  for  by  them, 
and  especially  said  goodwill,  have  beien  ren- 
dered of  little  value  in  their-hands,  and  they 
have  thus  suffered  damaKe  in  the  sum  ot 
$10,000,  for  which  they  bring  suit. 

To  the  declaration  the  defendant  Stidham 
pleaded  several  pleas,  the  defendant  Jonca 
not  appearing.    The  pleas  are  as  follows: 
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Tiduall^  ar  severally,  covenant,  promise,  or 
a^ree,  la  roaniier  and  form  aa  the  piuatiffa 
have  Billef^ed. 

2.  That  the  defendant  Stidham  did  not, 
with  defendant  Jones,  nor  did  he  individual- 
ly or  Beverallj  at  an;  time  siace  the  31st 
day  of  March,  1896,  enter  into  the  retail 
grocer;  business  within  1  mile  of  premises 
No.  1800,  Fourteentli  street,  northwest,  in 
said  city  of  Washington,  in  manner  and 
form  as  alleged. 

3.  That  he  did  not  ivith  said  Jonee,  nor 
did  be  indiriduallT  or  severally,  on  the 
SOUi  of  April,  ISSe,  or  at  any  time 
Hince  the  Slat  day  of  March,  18011,  en- 
tar  into  the  business  of  selling  at  retail  but- 
ter, eggs,  or  poultry,  being  a  branch  of  the 
retail  grocery  business,  and  being  also  a 
branch  or  portion  of  the  business  which  tbe 
defendants  had  sold  to  the  plaintiffs,  and  in 
which  the  defendants  had  b^en  engaged  prior 
to  the  31st  day  of  March,  1896,  etc.,  as  al- 
l«ged  in  the  third  count  of  t^e  plaintiffs' 
declaration,  in  manner  and  form  as  alleged. 

4.  That  tbe  defendant  Stidham  did  not 
with  said  Jones,  nor  did  he  individually  or 
severally,  on  the  20th  of  April,  1896,  or  at 
any  time  since  tbe  31st  day  of  March,  1898, 
enter  into  the  business  of  selling  at  retail 
butter,  ^gs,  poultry,  cheese,  meats,  vege- 
tables, marketing,  or  provisions,  being  a 
branch  of  the  business  which  the  defendant 
sold  to  the  plaintiffs,  in  manner  and  form  as 
allied  in  tJie  fourth  count  of  the  plaintiffs' 
declaration. 

5.  The  fifth  plea,  is  of  former  judgment  re- 
covered in  favor  of  the  defendant  Stidham, 
in  an  actitm  on  the  covenant  sued  on  in  this 
case;  but  there  was  no  evideJice  offered,  so 
far  as  the  present  record  discloses,  in  sup- 
port of  that  plea,  and  it  must  therefore  be 
treated  as  wholly  immaterial  upon  this  ap- 

Issue  was  joined  upon  alt  the  pleas;  and 
upon  tbe  trial  it  was  shown  in  proof  that 
the  defendant  Stidham,  after  the  sale  of  the 
store  and  goodwill  of  the  business  at  No. 
ISOO,  Fourteenth  street,  northwest,  carried 
on  a  business  of  selling  butter,  eggs,  poul- 
try, and  cheese,  and  that  such  busine.is  was 
carried  on  and  conducted  by  said  Stidham  ' 
at  stand  No.  S,  Riggs  Market:  and  that  the 
plaintiffs  lost  a  considerable  number  of  their 
customers  by  reason  of  said  defendant  carry- 
ing on  said  business.  The  plaintiffs  gave  in 
evidence  two  business  cards  of  the  defend- 
ant Stidbam.     The  first  of  which  is  as  fol- 

"fi.  H.  Stidham.  dealer  in  finest  grades 
of  Rlgin  butter,  and  strictly  fresh  egga, 

"Residence:  1608  8  Street,  N.  W.  Stand 
No.  8,  Riggs  Market," 

The  second  card  is  as  follows; 

"S.  H.  Stidham,  poultry  dealer.  Dressed 
poultry  a  specialty.  Residence:  1508  S 
Street,  N.  W.     Stand :  No.  8  Kiggs  Market." 

The  plaintiffs  offered  evidence  further  to 
prove,  that  at  the  time  of  the  sale  of  the 
store  and  goodwill  of  the  business  to  them 
tlie  defendants  had  about  Reventy-five  regu- 
lar customers  who  dealt  with  the  plaintiffs 
for  a  time  after  the  sale ;  that  very  soon 
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thereafter  tbe  plaintiffs'  said  customers  bft- 
gan  to  drop  off,  and  that  the  majority  of  said 
former  customers  of  Stidham  t  Co.  quit 
deeding  with  the  plaintiffs  from  time  to 
time,  off  and  on ;  that  the  witness  knew 
and  could  name  about  thirty-nine  regular 
customers  of  said  Stidham  &  Co.  who  dealt 
wholly  with  the  plaintiffs  for  a  time  after 
tbe  sale,  but  who  entirely  stopped  dealing 
with  the  plaintiffs;  that  the  business  com- 
prised di^  groceries  and  green  groceries,  in- 
cluding butt«r,  eggs,  cheese,  and  poultry. 
That  Stidham,  after  the  sale  to  the  plain- 
tiffs, sold  butter,  eggs,  and  poultry  from  his 
wagon,  to  certain  custAmers  named;  tbat 
witness  saw  him  at  several  places  delivering 
goods  from  his  wagon,  and  that  he  had  but- 
ter, eggs,  cheese,  and  poultry  in  it.  That 
tlie  distance  of  the  Riggs  market  from  tbe 
plaintiff's  store  is  three  squares,  and  that 
of  No.  1608,  S  street,  nortbwest,  is  one  and 

The  witness,  oa  cross  examination,  tasti- 
fied  that  he  never  knew  the  defendant  Jones 
to  engan  in  business  after  the  sale  to  the 
plaintiffs;  tbat  the  customers  who  left  the 
plaintiffs  discontinued  all  purchases  from 
them ;  that  he  had  never  known  Stidham 
to  sell  sugar,  coffee,  meats,  or  any  other 
articles  than  butter,  eggs,  cheese,  and  poul- 
try, aftor  tbe  sale  of  the  stwe  and  goodwill 
to  the  plaintiffs. 

Upon  the  evidence  offered  by  the  plaintiffs 
the  defendant  moved  the  court  to  instruct 
the  jury  to  return  a  verdict  for  the  defend- 
ant, and  that  instruction  was  given  and 
the  verdict  returned  for  the  defendant  ac- 
cordingly. The  judgment  was  entered  there- 
on and  the  plaintiffs  have  appealed. 

Tbe  specific  ground  upon  which  the  ruling 
of  tiie  court  bdow  was  founded  is  not  stat- 
ed in  the  bill  of  exception;  but  It  seems  to 
be  conceded  by  both  sides  that  the  view  upon 
which  the  court  acted  in  witbdrawing  the 
case  from  the  jury  was,  that  the  covenant 
sued  on  was  not  bri^en  by  the  acts  and 
conduct  of  Stidham  alone;  fiat  as  the  cove- 
nant in  terms  was  joint,  and  provided  only 
against  the  joint  acts  of  both  Stidham  and 
Jones,  to  entitle  the  plaintiffs  to  recover  it 
was  incumbent  upon  them  to  show  that  the 
breach  complained  of  was  committed  by  the 
joint  act  or  acts  of  both  Stidham  and  Jones; 
and  without  evidence  to  that  effect  no  re- 
covery could  be  had  against  Stidham  for 
acts  committed  by  bim  alone.  That  is  to 
say,  the  acts  of  one  are  not  to  be  construed 
as  the  acts  of  both  under  the  covenant. 
Whether  this  is  the  proper  construction  of 
tbe  covenant  is  the  first  and  principal  ques- 
tion in  the  case. 

There  can  be  no  question  but  that  tbe  cove- 
nant sued  on  is,  l>y  its  terms,  a  joint  cove- 
nant, and  not  joint  and  several.  But  does 
it  follow  that  it  requires  the  joint  act  of 
both  defendants  in  order  to  constitute  a 
breach  of  this  covenant?  A  joint  covenant 
does  not  necessarily  mean  a  joint  act  to 
incur  liability  under  it.  The  covenant  is 
negative  in  form,  th.it  is  to  say.  that  the 
party  of  the  first  part  "shall  not  enter  into 
the  retail  grocery  business  for  the  period  of 
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not  "that  th»  p«,rty"  ahiJl  not  as  partnerg, 
and  only  as  pftrtuerH,  enter  into  tbe  retail 
grocery  buBineas,  but  they  jointly  obligated 
themselves  that  they  will  not  ant«r  intp 
such  business.  They  ceased  to  be  partners 
from  tbe  time  of  selling  out  their  business 
to  tbe  plaintilfB.  To  say  that  there  etJald 
ba  no  violation  of  the  covenant  except  by  the 
joint  acts  of  tbe  defendants  as  and  in  their 
character  of  partners  would  seem  at  once  to 
deprive  tbe  plaintiffB  of  all  substantial  bene- 


be  evaded.  If  such  be  the  construction  of 
the  covenant,  botb  Stidham  and  Jonee,  act- 
ing sepamtcly  and  individually,  could  e«cb 
establish  a  place  for  carrying  on  the  gtocery 
buuneas,  within  a  block  of  the  plaintiO'  s 
store,  with  entire  impunity.  Such  could 
never  have  been  the  intention  of  the  parties. 
liie  violation  of  the  spirit  and  substantial 
meaning  ot  the  covenant  by  one  of  the  de- 
fendants is  a  violation  by  botb  and  for  which 
both  are  liable.  The  authoritlee  seem  to  be 
clear  to  the  effect  that  any  number  of  per- 
sons may  bind  themselves  jointly  for  tbe 
performance  of  one  entire  duty,  and  so  be- 
come sureties  for  one  another  for  the  per- 
formance of  the  thing  contracted  to  be  done. 
[Cabell  V.  Vaughan]  1  Wms.  Saund.  291 
4,  note  4;  I  Addison,  Contr.  38,  39.  The 
substance  ot  tbe  covenant  ought  not  to  be 
sacrificed  to  a  dry  technicality  without  rea- 
stm,  as  would  certainly  be  the  case  if  one, 
or  both  of  the  defendants  separately  could 
do  what  the  defendant  Stidham  has  done 
witliout  incurring  liability  under  the  cove- 
There  are  decided  eases  that  fully  support 
the  contention  of  the  plaintiffs.  The  case 
<rf  Kramer  v.  Old,  IIB  H.  C.  1,  34  L.  R.  A. 
380,  25  S.  E.  813,  whs  where  there  was  a 
sale  of  a  mill  by  partners,  and  the  joint 
stipulation  on  their  part  was  "that  they  will 
not  continue  business  of  milling  in  the  vicin- 
ity ol  Elinabeth  City  after  the  first  day  of 
September,  1891,  and  tbe  full  completion  of 
this  agreemmt."  In  that  case  it  was  held 
to  be  a  violation  of  tbe  contract  for  any 
me,  or  all  ot  the  vendors  to  take  stock  in, 
help  to  organize,  or  manage  a  corporation 
formed  to  compete  with  the  purchaser  of 
the  mill  in  sacQi  business.  It  was  also  held 
to  be  ft  violatic»  of  the  contract  for  the  pro- 
hibited partJee  to  furnish  machinery  or  capi- 
tal, or  a  portion  of  either,  in  lieu  of  stock, 
in  a  corporation  organifed  with  a 


restrictive  stipulation   fully  warranted  the 
judgment  against  tbe  defendants. 

In  the  case  ot  Boutelle  v.  Smith,  116 
Haas.  Ill,  a  flrm  of  two  bakers  sold  thHr 
busineea  and  goodwill  to  another  firm,  with 
an  obligation  that  th^  would  not  enter  into 
the  businees  within  a  limited  are«  and  time. 
One  of  the  vendors  engaged  as  a  clerk  with 
a  third  person  having  his  store  or  place  of 
business  outdde  of  the  limited  area,  but 
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such  clerk  drove  a  wagon  over  hie  former 
routes  and  sold  and  delivered  bread  to  his 
former  customers.  This  was  held  to  con- 
stitute a  breach  of  tbe  contract  and  to  ren- 
both  vendors  liable  for  the  acts  of  the 
one.  The  court,  speaking  by  Mr.  Chief  Jus- 
tice Gray,  said;  "The  acts  of  one  of  the 
defendants  offered  to  be  proved  at  the  trial, 
clear  breach  of  their  joint  obliga- 
titm;"  citing  case  of  Angi«r  v.  Webbtr,  14 
Allen,  211,  92  Am.  Dec.  748. 

The  case  of  Wettem  Ditt.  Warehotuo  Oo. 
v.  Hobton,  06  Ky.  5S0,  29  S.  W.  306,  was  a 
suit  instituted  sgainst  Eobson  and  others 
for  damages,  and  to  restrain  Eobson  from 
carrying  im  tbe  tobacco  business  in  Padu- 
esJi  or  In  that  vicinity,  in  violation  of  a  atip- 
ulatioD  in  restraint  ot  such  business.  The 
bill  of  sale  of  Hobson  t  Co.,  by  which  thaj 
disposed  of  their  warehouse  business,  con- 
tained this  provision:  "And  also  all  our 
Eoodwill  in  said  warehouse  buunesa  as  mem- 
ers  of  Uie  firm  of  H.  H.  Hobson  k  Co.,  or 
as  individuals ;  and  we  agree  with  said  com- 
pany not  to  engage  in  said  business,  directly 
or  indirectly,  for  a  period  of  ten  yean  from 
this  date."  This  provision  of  the  contract 
ot  sale  was  violated  by  the  individual  acts 
of  Hobson  alone.  The  court  of  appcftls  held 
that  the  plaintiff  was  entitled  to  redress  tor 
such  violation  of  the  contract  of  sale,  and 

their  opinion  stated  the  case  as  follows: 
"It  appears  that  appellees  were  the  owners 
of  a  tobacco,  warehouse  in  Paducab,  and  bad 
built  up  quite  a  large  trade  in  that  vicinity. 
Some  time  prior  to  March  14,  1892,  the  ap- 
pellant purchased  the  property  and  goodwill 
of  the  appellees,  and  also,  as  alleged,  c<ki- 
tracted  and  agreed  with  them  that  they, 
(appellees)  would  not  enter  into  said  busi- 
ness directly  or  indirectly  for  ten  years.  Ap- 
pellees executed  deed  of  conveyance  to  op- 
pellant  for  said  property,  but  afterward  ap- 
pellee Hobson  ennged  in  the  same  business, 
in  the  city  of  Paducah,  and  within  less  than 
five  years  from  the  sale,"  For  this  viola- 
tion of  the  contract  by  tbe  actit  of  Hobscn 
alone,  his  co-contractors  and  obligors  were 
held  liable.  See  also  the  case  of  Btark  v. 
NobU,  24  Iowa,  71,  where  the  same  princi- 
ple is  maintained. 

It  is  urKed  on  behalf  ot  the  defendant 
Stidham,  that  the  cases  of  Boittrlle  v.  Smith 
and  Weatom  Diat.  Warehouae  Go.  v.  Bob- 
ton  do  not  apply  to  this  case,  because  th^ 
were  cases  where  the  contract  was  both 
jdnt  and  several.  But  whether  that  be  the 
case  or  not  Is  wholly  immaterial  in  tbe  ap- 
plication of  those  cases  to  the  present.  In 
those  cases  the  court  enforced  the  joint  ob- 
ligation of  the  parties,  for  the  separate  vio- 
lation by  one  of  them,  treating  all  as  equal- 
ly and  jointly  bound  for  breaches  commit- 
ted by  one  or  more  of  than,  by  virtue  of  the 
jmnt  term  in  the  contract, 

2.  Tbf  validity  ot  tbe  covenant  sued  on 
is  not  questioned,  and  could  not  he,  upon 
tbe  settled  doctrine  upon  the  subject  as  laid 
down  by  the  Supreme  Court,  in  the  ease  ot 
(Hhba  V,  CoMolidatfd  Oiu  Co.  130  U.  S.  398, 
406,  32  L.  ed.  979,  984,  0  Sup.  a.  Rep.  553. 
That  being  so,  the  only  remaining  question 
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ia,  whether  the  facta  of  the  case  as  proved 

by  the  plaintiffs  were  auffident  to  require 
the  case  to  be  submitted  to  the  Jury  for 
their  consideration,  to  establish  a.  breach  of 
the  covenant.  Did  the  defendants  or  either 
of  them  enter  into  the  retail  grocery  busi- 
ness, within  the  time  and  area  prescribed? 
To  answer  this  question  in  the  afDrmative 
it  does  not  require  that  it  be  shown  that  the 
defendant  had  sl  regular  store,  or  that  he 
retailed  all  the  articles  that  had  been  kept 
and  retailed  from  the  store  eold  to  the  plain- 
tiffs. If  a  materia!  and  substantial  part 
of  such  articles  were  retailed  and  sold  by 
the  defendant  within  the  prescribed  limits, 
that  would  constitute  a  breach  of  the  cove- 
nant, provided  it  comes  within  the  defini- 
tion of  a  retail  grocery  business.  The  de- 
fendant ia  responeible  if  he  served  custom- 
era  within  the  prescribed  limits,  although 
be  mi^ht  have  no  residence,  shop,  or  place 
of  busmesa  within  lucb  limits.    Turner  t. 


EBaM,  2  El.  t  Bl.  512;  Brampton  v.  Bed- 
does,  13  C.  B.  N.  S.  638.  He  must,  however, 
have  entered  into  and  carried  on  a  retail 
grocery  business.  What  constitutes  a  re- 
tail grocery  business  is,  to  a  larg«  extent, 
a  matter  of  fact,  and  must  be  determined  by 
a  jury,  under  proper  instructions  from  the 
court,  as  to  the  meaning  and  construction 
of  the  contract.  We  think  the  evidence  io 
this  case  was  of  a  nature  proper  to  have 
been  submitted  to  the  jury  upon  the  ques- 
tion as  to  whether  a  breaca  of  the  covenant 
had  been  committed,  and  if  breach  bad  been 
found  to  have  been  committed,  as  to  the 
quantum  of  damages. 

Upon  the  whole,  we  think  there  was  error 
in  the  ruling  of  the  court  below,  in  taldng 
the  case  from  the  jury,  and  we  must  there- 
fore reverse  the  judgment  and  remand  tlie 
case  for  a  new  trial;  and  it  is  so  ordered. 

Judgment  roverted,  and  oouse  renuuided. 


MISSISSIPPI  SDPREMB  COUBT. 


John  WHITLEV,  Appt., 
STATE  of  MissiEeippi. 
( Mlaa. ( 

1.  A  eoBfesBloB  miide  by  one  aecnaed 
of  HiiiTder,  nniler  threaitB  tbat  be  would 
be  dellTered  back  to  a  mob  DDleia  he  con- 
fessed, Is  Incompetent,  and  should  not  be  ad- 
mitted In  evidence. 

a.  Proof  of  the  flndlnc  of  m.  aack  «f 
moner  at  the  place  deoiffnated  b;  one  who, 
under  threats  ol  belos  delivered  back  to  a 
mob,  wnCessed  to  having  committed  a  murder 
and  to  having  hidden  a  lack  ol  mone?  taken 
from  tbe  body  at  a  certain  place,  is  Inad- 
missible where  neither  money  nor  nek  was 
Identified  as  belonging  to  the  mnrdered  man. 

S.  A  oantesaloa  made  tbe  dar  follow- 
ins  ■  pplor  Bonfeaaloii  which  woi  In- 
duced by  threats  cannot  be  received  In  evi- 
dence, unices  It  Is  shown  that  tbe  Influence 
which  ludnced  tbe  flcat  confeaslon  had  been 
entirely  destroyed. 

(November  U,  1900.) 


APPEAL  t^  defendutt  fram  ft  Ja^m»t 
of  the  Qrcuit  Court  for  De  Soto  County 
convicting  him  of  murder.     Asiierteii. 

The  facta  are  stated  in  the  opinion. 

ifes«rs.  FavIst  A  Iiaaderdal*,  for  ap- 
pellant: 

The  first  confession  was  not  voluntary,  and 
should  have  been  ruled  out. 

State  V.  Youug,  52  La.  Ann.  47a,  27  So. 
GO:  Slate  v.  Bern/,  SO  La.  Ann.  1309,  24  So. 
329. 

The  following  day  the  sheriff  carried  de- 
fendant, without  any  gutird  but  himself  and 
one  deputy,  to  the  place  of  killing,  in  the 
very  midst  of  tbe  boraes  of  the  parties  who 
tbe  day  before  constituted  the  mob,  and  there 
pumped  from  him  a  repetititm  of  what  he 
said  the  day  before;  there  while  he,  defend- 
ant, no  doubt  was  looking  every  minute  for 
the  mob  to  appear  and  recapture  him,  or, 
peradventure,  thought  tbat  these  very  ofli- 
cers  would  turn  him  over  to  the  mob  if  he 
should  make  a  different  statement  This 
was  not  a  voluntary  confessimt. 

Oreenl.  Ev.  i  219;  State  v.  Towng,  52  La. 


Tbe  autborltlea  are  very  conflicting  as  to  the 
admissibility  of  a  confeaslon  otherwise  Inad- 
missible, where  facts  disclosed  thereby  are  found 
to  be  tnie :  some  holding  that  the  entire  cod- 
fesslon  le  thereby  rendered  admissible,  some  that 
only  the  part  relating  to  such  facts  Is  admls 
slble,  and  some  tbat  no  part  ol  the  confession 
Is  ndiDlBElble:  but  almost  all  agree  Ihst  the 
facts  discovered  by  aid  of  the  confession  are 
themselves  idmlBslblc,  end  tbat  evidence  Is  also 
admissible  to  show  Ihey  were  discovered  In  con- 
sequence of  the  coDFesBlon  :  a  few  Btatemenls 
being  found  to  Ibe  effect  that  It  the  confession 
was  obtained  by  criminal  violence  the  facts  dls- 
63  U  R.  A. 


covered  might  not  be  admissible,  and  sami 
pressloQi  to  tbe  effect  tbat  If  the  ec    ~ 

Improperly  obtained  by  violence  or 
otherwise  the  facts  discovered  by  means  thereof 
ODght  not  to  be  admitted.  Almost  tbe  only 
rreptlon,  however,  to  tbe  admlaalblllty  of  such 
rldence  Is  where  tbe  thing  discovered  Is  not 
IdentlQed.  although  some  caSM  hold  that  the 
confession  Itself  suSclently  Ideotlfles  the  prop- 
erty, and  In  others  the  qnestloo  of  Identity  dou 
not  seem  to  have  been  raised. 

I.  In  fftnenl 

As  Above  stated,  evidence  discovered  by  aid 
of  Inadmissible  confesBloDS  Is  usually  held  to 
be  admissible.  Thns,  In  2  Bawk.  P.  C.  chap. 
48.  (  3,  note  2,  It  was  stated  that  although  a 
confession  obtained  by  the  flattery  of  hope,  or 
the  IrapresBlons  of  fear.  Is  Inadmissible,  yet,  II 
say  facta  arise  la  consequence  of  tucb  a  con- 


itoa 


Whitlbt  t.  Stats. 


Ana.  «T8,  2T  So.  60;  8taU  ▼.  Augutte,  60 
I*.  Ann.  48S,  23  Bo.  ai£. 

Mr.  KiMU«a  MeOlnrc  Attorn^j  Qen- 
«n),  for  the  SUte: 

When  the  confesBion  is  mAd«  under  such 
Isfluenoea,  and  followed  up  by  tadb  n  demon- 
■tntion  on  the  part  ot  the  accused,  as  make 
the  couIeeBion  abM)Iut«l7  true,  the  reason  for 
the  rule  excJudiog  involuntary  confessions 
is  gone,  and  every  seusible  reason  for  admit- 
ting and  beiievitiK  it  is  presented. 

1  Wharton,  Crim.  Ev.  090;  1  Oreenl.  Ev. 
232. 

The  money  ol  the  decease  wai  not  only 
found  by  the  voluntary  acts  of  the  accused 
and  by  accused  bimEclf,  but  it  was  thorough- 
ly identified. 

Belole  V.  State.  36  Miss.  00,  72  Am.  Dec 
103;  0  Am.  1  Eng.  Enc.  Law,  2d  ed.  p.  551. 

Terrml,  J.,  delivered  tlie  opinion  of  the 

.John  Wbitley  was  sentenced  to  be  hanged 


by  the  circuit  oourt  of  De  Soto  count;,  and 
he  appeals  friHn  the  judgment  of  the  court. 
Meriwether  and  Oore,  the  latter  being  dep- 
uty sheriff,  rescued  the  defendant  from  tJie 
hajtds  of  a  mobj  and  held  him  in  custody  for 
the  murder  of  Brice  Martin.  On  the  day  <d! 
the  arrest,  upon  the  threat  of  Meriwether 
and  Oore  to  deliver  him  back  to  the  mob  un> 
less  hs  should  confess  to  the  killing  of  Mar- 
tin, and  upon  their  assurance  that  the  mob 
would  kill  him  if  delivered  to  them,  the  de^ 
fendant  made  a  circumstantial  statemuit  of 
the  killing  of  the  deceased  without,  any  prov- 
ocation, and  of  getting  from  Martin's  per- 
son a  Mck  contajning  $6.50  or  {7 .60,  and  o( 
hiding  the  money  at  a  certoJn  place  designa- 
ted by  him,  and  known  to  them,  where  the 
next  day  the  sack  and  money  were  found. 
These  confessions  were  admitted  by  the  court 
as  being  freely  and  voluntarily  given,  and  proof 
also  was  made  as  to  the  finding  of  the  sack 
and  money  where  the  prisoner  stated  thsm 
to  be,  upon  which  much  value  seems  to  ba 


fcalon  tbey  ma;  be  Klvea  In  evidence.  M  the; 
mnit  be   Immntsbl;  the  same. 

And  wbatpver  acts  are  done,  or  facts  srlae. 
In  conse<in«ni.'e  of  a  confeaston  Impraperlr  ob- 
talnwl,  are  admissible,  altbougb  the  coDlesiIoD 
Itself  la  not.  Moaey's  Case.  1  Leach  C.  L.  205. 
note;  Splcer  v.  State.  69  Ala.  IBO.  obiter;  Jooes 
V.  BtBte.  TS  Oa.  S25  :  Daniels  v.  State.  T8  Oa. 
OB,  and  White  v.  StHte.  3  Helsk.  338. 

And  that  the  tact  was  found  In  consequence  of 
the  lufonnotlon  given.  Warren  v.  Sute,  29  Tei. 
JiflB. 

In  Rsrvey's  Coae,  S  East.  C.  L.  658,  Lord 
Kldon  sold  that  when  the  knowledEe  of  ■□]' 
fact  wns  obtained  from  s  prisoner  under  such 
a  promise 


have  bees  nifllclen 
wllhont  the  ci 


Icllo 


1   consequenc 


Any   fi 

Inadmissible  confesil 
standing  such  confession.  Uclled  States  v. 
Hanter,  1  Craneh,  C.  C.  SIT.  Fed.  Cas.  No. 
16.42<  :  Wslrath  v.  Stste,  8  Neb.  80. 

And  In  King  v.  Leickbsrt,  1  Leach.  C.  L. 
3SH.  2  East,  C.  L.  eUS,  the  court  said  that 
the  law  was  clcarl;  settled  CbsC.  sltbough  s 
confcBslon  Improperly  obtained  cannot  be  given 
In  evldeni^e.  yet  It  cannot  require  the  rejection 
of  the  evldeoce  of  other  witnesses  obtained  In 
consequence  of  iinch  a  confession.  In  tbls  case 
the  stolen  property  had  been  sold  by  the  de- 
fendant, and  he  confessed  the  fact  and  the 
name  ot  (he  purchaser,  who  was  called  to  prove 
that  he  bad  received  the  properly  from  de- 
fendant. 

In  Brister  v.  State,  2«  Ala,  lOT,  the  court 
statea.  arguendo,  the  genersJ  m!e  that  If.  Id 
consequence  of  a  confeaslon  Improperly  ob- 
tained, the  body  of  the  person  mnrderedi  or 
sny  other  material  fact.  Is  discovered,  It  may 
be  shown  that  such  fsct  wss  discovered  con- 
fonnably  to  the  information  given. 

And  Thurtell'B  Case,  cited  In  Joy  on  Confes- 
rioDS,  84,  states  that,  although  a  confesBlon  ob- 
tained by  means  of  promises  or  bop<'s  held  oat 
could  not  be  used  against  defendnnt.  the  fsct 
that  goods  were  recavered  or  s  corpse  found  la 
consequPDcc  of  the  coufesslon,  and  at  the  place 
mentioned  therein.  Is  receivable  in  evidence. 

And  In  Walker  v.  State,  2  Tel.  App.  320. 
tbe  court  said  that  when  a  prisoner  makes  a 

Infonuatlon   the   properly   stolen,    the    bloody 
«  L.  R.  A. 


clothes   of    the    defendant,    or        .    , 

with  which  be  says  the  offensB  was  committed. 
or  any  other  material  fsct  is  discovered,  sncb 
confession  together  with  the  atatement  Itself 
is  admissible. 

And  In  State  v.  Doaglass,  20  W.  Va.  7T0,  the 
court  states  that  while  there  Is  a  diversity  of 
opinion  as  Co  whether  the  confession  itself  la 
admissible  when  corroborated  by  finding  the 
stolen  goods  or  dead  body  wbere  defendant  said 
It  would  be  found,  all  agree  tbat  the  fact 
when  and  where  the  property  or  body  was  toand 
Is  sdmisslble.  no  matter  bow  the  InformatloD 

And  ■  similar  statement  Is  found  In  State  ▼. 
BaPier,  33  W.  Vs.   319,   1.0   8.  E.   B3B. 

Where  stolen  goods  are  found  in  the  place 
Indicated  by  defendant  In  his  confession,  sncb 
fact  Is  admissible,  even  thaagh  the  confession 
wss  Improperly  obtained.  Garrard  v.  State,  BO 
Miss.  IB2:  State  v.  tieorge.  15  La,  Add.  UB; 
McOlotblln  V.  State.  2  Coldw.  223:  Stage'* 
rase,  5  N.  Y.  City  Hall  Rec,  177  ;  People  v.  Hoy 
Yen,  34  Cal.  1T6;  Gates  v.  People.  14  111.  433, 
obiter;  Rector  v.  Com.  4  Ky.  L.  Hep.  328; 
State  V,  WIniton,  110  N.  C.  680,  21  8.  E.  37: 
Stale  V.  Mortimer.  20  Kan,  93;  Strait  v.  State, 
43  Tei.  480  ;  Hudson  v.  SUte,  8  Yerg.  408  - 
Yates  V.   State,  47  Ark,  172,  1  S.  W.  80. 

Or  (hat  they  were  found  In  the  possession  of  « 
particular  person  soon  after  the  burglary. 
Murphy  V.   State,   S3  Ala.  1. 

Or  In  possession  of  the  accased.  King  v. 
Warlckshall,  1  Leach.  C,   L.  283. 

Where  defendants,  charged  with  stealing 
horses,  in  an  Involuntsry  confession  state  where 
and  with  whom  they  msy  be  found,  and  they 
are  found  accordingly,  the  facta  and  circum- 
stances so  Sflcertained  are  to  be  considered  by 
the  Jury  In  determining  the  gnllt  of  defendanta 
Selvidge  V.  State,  30  Tei.  OO, 
~'be  fact  that  defendant  conducted  wltnewe* 
the  place  where  the  stolen  property  wsa 
concealed  is  admissible  against  blm,  altbougb  be 
vBS  Induced  to  make  bis  confession,  snd  snch 
llsclosure.  by  threats,  and  by  being  bung  to  the 
Imb  of  ft  tree.     People  v.  Ah  Kl,  20  Cal.  178, 

The  olTnr  of  the  accused  to  conduct  those  hav- 
ng  him  under  arrest  to  the  piece  where  the 
itolen  gnods  were  concealed,  and  the  discovery 
if  the  mods  at  such  place,  are  admissible, 
though  the  olTer  was  preceded  by  an  assurance 
If  would  be  best  tor  blm  to  tell  all  he 
knew  about  the  matter.  Banks  v.  State,  84 
Ala.  430,  4  So,  383. 


4M 


HuaiUlFM  aDFRRMB  OOUBT. 


Not., 


Mt  by  the  prosecution.  On  the  next  day 
after  the  ma  king  of  tho  flrat  coafesBion, 
wbile  going  out  to  get  the  money  and  eacic 
hidden  by  the  defendant,  being  in  charge  of 
Bhoriff  WilliunBOn  and  of  Deputy  SheriS 
Goto  and  Meriwether,  to  which  two  last- 
named  penone  the  first  conieasion.  had  been 
made,  the  defendant,  at  the  insistence  of 
Gtore,  made  a  second  confession,  both  tn  Oore 
and  to  Williamson,  of  the  killing  of  Martin, 
without  any  cause,  except  that  Martin 
"fussed"  at  him  for  spitting  upon  him. 
Gore  says  that  be  assured  Whitley  that  he 
vaa  safe  from  the  mob,  and  insisted  that  he 
^ould  then  tell  the  truth  of  the  matter  to 
him  and  to  the  sheriff ;  but  it  is  to  be  noted 
that  the  parties  then  ware  in  search  of  evi- 
dence to  corroborate  and  fortify  the  vicious 
oonfession  of  the  day  before.  There  was 
other  evidence  la  the  case  not  necessary  to  be 
here  recited. 

Before  the  case  was  submitted  to  the  jury. 

In  Belote  v.  State.  Se  Uin.  96,  T2  Am.  Dec. 
109,  tbe  court  hsid  that,  althonxb  a  confei- 
alon  bad  been  Improperlj  obtained  br  means 
of  BQ  aicreemeat  not  to  prosecute  If  the  stolen 
noDeT  were  returned,  renderlns  the  confes- 
■lon  Inadmissible,  the  fact  that  the  sccuRd 
went  to  the  place  where  be  contened  the  moaey 
waa  hidden  and  sot  ■  part  of  It  Is  admissible, 
aa.  when  the  acta  of  the  accused  polot  out 
and  produce  the  stolen  propertj  in  Its  place 
of  conceatnient,  that  fact  speaks  (or  Itself,  and 
la  Inconsistent  with  the  Idea  both  of  talsebood 
and  of  Inaocence, 

Where  defendant  confesses,  atthousta  under 
dnreas,  to  having  stolen  the  property  In  ques- 
tion, and  states  that  It  Is  concealed  In  a  certain 
place,  and  points  It  out  to  the  witness,  evidence 
ll  admissible  that  Id  consequence  of  such  state- 
ments the  witness  and  defendant  went  to  the 
place  Indicated,  and  that  defendant  painted 


too. 


I    property.       State    v.    Llndaey,    78    N.    C. 

.n  Tan  Buren  T.  State..  24  Hiss.  Slfl,  a  slave 
was  cbarsed  witb  steBllng.  and  alter  belns 
whipped  snd  threatened  wItb  another  whipping 
be  confessed  that  he  had  stolen  certain  articles 
and  where  they  could  be  found,  and  accompanied 
the  person  to  wbom  he  made  the  coDfeeBlon  to 
the  place,  and  sbowed  him  the  articles  taken. 
Tbe  court  stated  that  no  oblectlon  was  made  to 
the  admlsalon  of  the  part  of  the  evidence  de- 
tailing defendant's  conduct  and  action  In  polQt- 
ln(t  out  *he  articles,  and  that  they  were  cer- 
tainly facts  competent  to  be  proved,  but  beld 
that  the  part  of  tbe  confession  relating  to  tbe 
time  and  manner  In  which  he  alleged  having 
obtained  them  was  Inadmissible. 

Where  the  accused,  upon  a  promise  that 
he  aball  not  be  prosecuted,  confesses  bli  xullt 
and  Klecta  and  returns  the  stolen  lumber,  the 
fact  that  be  selects  sach  lumber  Is  evidence 
agalDSt  him.  United  atates  v.  Kichard.  2 
Crancb  C.  C.  48B,  Fed.  Cai.  No.  IB.I.'j*. 

Tbe  fact  that  accused  charged  with  theft 
of  gold  dust  delivered,  as  part  of  a  confession 
Improperly  obtained,  gold  dost  to  a  certain  per- 
son, representing  It  to  be  thst  which  was 
•tolen.  Is  admissible,  but  not  his  accompanying 
declaration  that  tbe  gold  dust  was  taken  by  him. 
Beery  v.  t'nited  States.  2  Colo.  IBS. 

Where  defendant  Is  Induced  by  promises  or 
tbrwit"  to  show  tbe  prosecutor  where  he  bad 
concealed  the  stolen  actldea  but  denies  all  guilt 
In  tbe  matter,  claiming  thst  be  received  them 
from  another  not  knowing  that  tbey  had  been 
stolen,  evidence  of  such  conceelment  and  dls- 
S3  1..  E.  A. 


the  court  excluded  the  confeuion  of  Whitley 
made  on  the  day  of  bis  arrest,  but  refused 
to  exclude  tbe  evidenoe  relating  to  the  find- 
ing of  the  mon^  and  sack  containing  it, 
which  Whitley  said  he  had  gotten  from  the 
peraon  of  t^e  deceased,  and  had  bidden,  and 
which  wa«  found  where  he  said  it  had  been 
hidden.  The  motion  of  the  defendant  to  ex- 
clude the  confeasiona  made  the  day  next 
after  tbe  arrest  was  overruled. 

The  court  properly  excluded  the  confes- 
sions made  to  Meriwether  and  Oore  under 
threat  to  deliver  him  back  to  tba  mob  unlesi 
he  should  confess.  It  was  incompeteuL  It 
should  not  have  been  admitted  in  the  first 
instance,  but  should  have  been  promptly  re- 
jected when  olTered,  before  reaching  the  ears 
of  the  jury.  It  was  but  tardy  justice  to  ex- 
clude this  evidence  upon  a  second  al)jectiOD 
to  it,  after  its  baleful  influence  had  affected 
the  minds  of  the  jury;  but  what  relation  the 
sack  and  money,  concerning  which  the  evi- 

cloBure  leading  to  tbe  discovery  Is  admlsslbls 
against  him.     KIca  v.  State.  S  Helsk.  SIS. 

In  State  v.  Brick,  2  Hair.  (I>el.)  G3D,  the 
court,  on  a  trial  far  stealing  bank  notes,  part 
of  which  were  found  In  pursuance  of  defend- 
ant's confessions,  charged  that,  although  a  con- 
fession made  under  promise  of  favor,  or  threats. 
Is  Inadmissible,  yet,  where  the  confession  leads 
to  the  discovery  of  stolen  property,  or  produces 
a  development  of  acts  which  per  le  prove  tbe 
guilt  of  the  party,  such  facta  are  to  be  con- 
sidered by  tbe  Jury. 

And  In  Tucker'B  rase,  6  N.  Y.  City  Hall  Bee. 
IM,  the  court  in  Iti  charge  stated  that  although 
a  coDfesilon  made  under  promises  of  favor  Is 
Inadmlaalhle.  yet.  If  property  li  found  by  rea- 
son of  Hie  confession  and  by  tbe  Hbowing  of 
the  prlBouer.  luch  fact  Is  admissible.  In  Ihlt 
case  defendant  was  charged  with  stealing  a  piece 
of  Bilk,  and  confessed  the  theft,  and  (old  to 
wbom  she  had  sold  the  dUferent  pieces  Into 
wblcb  tbe  original  piece  had  been  cut,  and  all 
of  It  was  recovered. 

And  In  Jackson's  Case,  1  >'.  Y.  City  Hall 
Rec.  28.  the  court  In  Its  charge  to  the  Jury 
slated  that,  although  a  coDfeailon  made  In 
consequence  of  promises  of  tavor  la  Inadmissible, 
yet  If  It  lesds  to  other  facta  which.  Independ' 
ent  of  the  coBtesilon.  are  sulBcIent  lo  establish 
itefendant'a  guilt,  such  facts  are  admissible. 
In  this  case  tlie  prisoner,  on  being  charged 
with  theft  by  tbe  owner  of  tbe  property  and 
promised  that  nothing  more  would  be  said  If 
nbe  confessed,  acknowledged  that  she  bad  paid 
money  to  a  specified  person,  and  the  letter's 
wife  staled  that  an  amount  Blmut  equal  to 
the  amount  of  money  stolen  bad  been  paid  bet 
by    defendant. 

Where  defendant,  charged  wItb  arson,  con- 
fCHKfB    under    the    loBuence   of   hope   and    fear. 


t  tbe 


been  taken 

from  tbe  store  while  on  Qre  were  concealed,  at 
whkh  place  tb"y  are  found.  It  Is  competent  to 
prove  that  be  stated  where  they  might  be  found, 
and  that  they  were  found  at  the  place  Indicated. 
Dentbrldce  v.  State,  1  Sneed,  TS. 

In  Speights  V.  State.  1  Tei.  App.  SSI,  defend- 
ant waa  charged  with  the  theft  of  a  horse.     The 
him    thst   the 


addle 


I   In 


'endsnt'a  guilt  of  tbe  theft  of  tbe  hone. 

In  Reg.  V.  Gould.  9  Car.  *  P.  364,  defendant 
'barged   wltb   burglary   made  a   csofcsslon   In 


IMO 


Whitlbt  t.  Btatk. 


droce  iru  not  excluded,  had  to  the  e««e.  It 
ia  difficult  to  tee.  The  finding  of  the  gkck 
H)d  nioDer  where  Whitley  uiid  th^  could 
be  found  is  oertaint;  no  more  nor  etronger 
evidence  than  if  found  upon  hit  person. 
Neither  monej  nor  uclc  Wfts  identified,  and 
If   they  bad   been  found  on  the    pei 


nonej'  and  uck  oonfaUniDg  it  ia  not  justified 
br  anjthing  said  by  the  court  in  Belote't 
Case,  36  Uiu.  06,  72  Am.  Dec.  163. 

It  ia  laid  that  the  oonfeeaion  made  the 
day  after  the  arreat  to  Gore,  the  deputy 
■heriff,  to  whom  on  the  day  before  he  had 
confessed  under  a  threat  of  handing  him  over 
to  the  mob  if  he  did  not  confeee,  and  hia 
ebnfession  made  at  the  aame  time  or  on  the 
•ame  day  to  Sheriff  WilliamBon,  at  the  in- 
aistenoe  of  Qore,  should  be  excluded,  becauae 
It  ii  not  shown  that  the  inSuence  of  the 
threata  of  the  day  prerioua  had  ended  or  had 


ceased  to  operate;  and  the  court  Is  of  tha 
opinion  that  the  objection  is  well  talcen,  and 
that  said  confeaaiona  should  hare  been  me- 
duded.  The  second  confession  was  made  the 
liext  day  after  the  first,  and  while  the  par- 
tiea  to  whom  it  was  made  were  in  quest 
of  circumatancea  to  fortify  the  first  one,  and 
there  is  ground  to  suppose  the  influence  Bret 
ojwrating  upon  the  defendant's  mind  wa« 
atitl  affecting  it.  Where  a  oonfeaaion  is 
made  under  the  influenoe  of  threata,  sucJi 
influence  ia  jyreaumed  to  continue  until  re- 
moved hv  evidence,  and  a  subsequent  confes- 
sion will  not  be  received  unless  the  influence 
of  the  flrat  confession  ia  ahown  to  have  been 
totally  done  away  with  by  a  warning  of  the 
conaequences  of  a  confession  or  by  other 
meana.  1  Qreeni.  Ev.  f  221;  Pater  v.  State, 
i  Smedes  &  M.  31 ;  Van  Buren  v.  State,  24 
Mias.  616:  Simon  v.  State,  37  Mlaa.  288. 
Bmeraed  and  r«inafi(l«(l. 


wblcb  be  referred  to  having  thrown  a  lantern 
Into  a  certain  [WDd.  It  wii  shown  tbat  tbe 
lantern  waj  found  tbere,  and  tbe  court  slao 
admitted  ao  mncb  of  tbe  atatement  as  refarred 
to  throwing  It  Into  tbe  pond- 
Where  a  confeiBlon  «aa  made  wb[cb  la  Inad- 
mlaslble  because  Induced  b;  proiuLses.  the  fact 
tbat  tbe  officer  to  wbom  Lt  wb.b  made  went  to  a 
pawn  office  In  conaequeDce  tbereof  and  (oudiI 
tbe  stolen  watch  la  admiaalble.  the  court  stat- 
InK  that  uadoubledlr  if  tbe  prisoner  bad  re- 
4neited  be  would  bsre  been  entitled  to  have 
■0  mncb  of  the  confeaaioo  aa  related  to  tbe 
facta  ao  dlacovered  given  Id  evidence.  Duff; 
V.  People,  26  N.  T.  G8S. 

Wbere  the  accaaed  stated  tbat  be  bad  pawned 
«  watcb  taken  from  tbe  murdered  man  at  a 
upeclfled  pawn  sbopi  where  It  wai  found  In 
pursuance  of  sucb  statement,  the  statement.  In 
eonnectloD  witb  evidence  ldentlf;ln(  the  watcb 
and  showing  that  It  was  found  In  pursuance 
of  the  Btatcment  at  the  place  descrltted.  la  ad- 
missible. State  V.  Willis,  71  Conn.  293,  41 
Atl.   820, 

AlthouEh  n  coufeMlon  made  after  an  admonl- 
tloB  b;  the  proaecQtor  that  It  woold  be  better 
to  confesa  la  Inadmlaslble,  tbe  proieeutar  ma; 
prove  that  the  prisoner  brougbt  to  blm  ■ 
fnlnea  and  a  note  which  he  gBve  up  aa  the 
(olnea  and  one  of  tbe  two  notes  stolen.  Rex 
V.  Qrlflic,  Rnas.  *  R,  C.  C.  1S2. 

One  of  the  Judges  dissented  in  this  case  on 
tbe  grocnd  that  tbe  producKon  waa  sione  ad- 
miaalble, and  not  the  statement  that  tbe  note 
produced  was  one  of  tbe  notes  stolen. 

Whece  the  accused  confessed  to  the  killing;  of 
ber  danghter's  new-bom  child,  and  Bboned  where 
It  was  burled,  that  part  of  the  confession  relat- 
ing thereto  and  the  dlacoverr  of  the  body  are 
admiaalble.  Gregg  v.  State,  106  Ala.  44,  IT 
8o.  BSl. 

Wbere  tbe  accuaed  as  part  of  bis  eonfeation 
stated  where  the  deceased  was  concealed,  par^ 
tlall;  covered  with  leavea,  and  tbe  bod;  <tas 
found  aa  described,  that  part  of  Ibe  coQfeBBlou 
and  the  fact  of  dlacover;  are  admlaslbte 
though  Ibe  confesalon  was  not  voluntary.  Lowe 
T.  State.  S8  Ala,  B.  T  So.  T7. 

In  Cain's  Case.  1  Craw,  h  D.  C.  C.  87,  cited 
In  9  Heard,  Iiead.  Crlm.  Caa  617.  defendant 
was  charged  with  concealing  the  birth  of  her 
eblld.  A  constable  aaked  her  where  her  cbltd 
was  and  abe  denied  having  aoy.  but  upon  tbe 
connable's  statement  that  he  sbould  search  for 
K  and  tbat  she  hsd  better  tell  she  confessed 
wIwTe  It  was  hidden.  The  court  admitted  evl- 
83  L.I{.  A. 


In  Elisabeth  t,  SUte,  37  Tez.  829.  tbe  court 
held  that,  even  if  the  declarations  of  the  d«- 
fehdant,  a  slave,  accaaed  of  aiding  In  tbe  mnr- 
der  of  her  master'a  child,  sllerhic  to  show 
where  Ita  body  was.  were  liudmlsslble 
because  made  after  she  had  been  whipped,  or 
because  she  was  a  stave,  yet  ber  act  In  con- 
nection therewith  In  goinf  to  a  pool  of  water 
aod  bringing  ths  body  from  It  wsa  admiaalble, 
tbe  court  aaylng  tbat  all  material  facta  are  ad- 
mlsalble.  whatever  may  be  the  aource  from 
which  the  Information  leading  to  their  dlacovery 
waa  obtBlned. 

In  Reg.  V.  Berrlman,  6  Coz,  C.  C.  8SS,  the 
court  refused  to  permit  the  witness  to  atata 
that  search  bad  been  made  and  bones  of  a 
newly  t>am  child  bad  been  found  "In  conse- 
quence of  what  defendant  bad  said  In  ber 
confesalon  Improperly  obtained,  holding  that, 
although  the  search  and  what  waa  found  were 
admiaalble,  they   coald   not  b«  connected   with 

In  State  v.  Motley,  7  RIcb,  L,  827.  defeud- 
anta  were  charged  with  the  mnrder  of  s  negro. 
One  of  ttaem.  ander  pereuaalon  and  in  tbe  hope 
of  Immunity,  made  a  confession.  Tbe  court 
held  that  the  fact  tbat  the  one  to  whom  It 
wsa  made  found  the  bonea  of  a  negro  In  a  cer- 
t.<itn  place  coDformabiy  to  the  Information  given 

In  State  v.  Crowaon,  96  N.  C.  fioe,  4  S. 
B.  14S,  the  Bccoaed  confessed,  under  com- 
piilalon.  that  she  bad  drowned  ber  child,  and  ac- 
companied a  deputy  sheriff  to  the  atream  where 
tbe  body  was  afterwards  found.  Tbe  court  beld 
that  tbe  confeaaloa  waa  Inadiolielble  becanse 
compalaory,  but  nothing  iraa  aald  ss  to  tbe  ad- 
missibility of  tbe  evidence  of  tbe  finding  of  the 
body,  or  as  to  Its  effect  on  the  BdmiaslbMity  of 
tbe  conteaalon. 

Although  a  confesalon  may  be  Inadmissible, 
tbe  fact  that  tbe  wenpon  used  In  committing  tbe 
mnrder  was  found  in  the  place  pointed  out  by 
the  prtaoner  and  In  consequence  of  bis  direc- 
tion Is  admissible.  Com,  v.  Rnapp,  9  Pick.  496, 
20  Am.  Dec,  491. 

Although  defendant's  confession  of  murder  ia 
Inadmissible,  It  may  be  proved  that  be  aald 
something  (without  giving  Ms  words)  about  a 
hatchet.  In  consequence  of  wbtrb  It  waa  found 
In  the  place  described.  Com,  r.  Jamea.  99  Haas. 
438. 

On  a  trial  tor  poisoning  by  atrycbnlne  evt- 


im 


UisnssiPFi  BnPRBUB  Cotritr. 


Not.. 


d«nce  tbRt  ■  Till  of  itiTchDEDe  wbi  found  lit 
B  place  Indicated  by  defendant  la  admlaalbl^, 
altbougb  the  coQleaslon  nas  Imp  cope  rl;  ab- 
taln<Mj  li;  a  pcomlae  that  she  would  be  pardoned 
II  sbe  would  tell  all  about  It.  Jane  r.  Com. 
2  Met.    (Ky.)    80. 

In  State  r.  Oarvey.  28  lia.  Ann.  92G,  26 
Am.  Rep.  12S,  tbe  queatlon  at  laaue  wai  ai 
to  tbe  admlulblllt]'  ol  a  confeaalon  obtained 
b7  undue  Influeniv,  and  tbe  couct  held  It  In- 
■dmlBslble  RitbouEh  certain  objecta  uaed  In  com- 
mitting tbe  murder  were  lound  In  the  place 
Indicated  b;  defendant.  Id  the  opinion  the 
COart  (tatea  that  the  law  la  well  aettled  that 
When,  Id  coniequeoee  of  tbe  Information  ob- 
tained, objecta  are  found,  or  aoj  material  (act 
dIacoTered.  It  ma;  be  ahowa  that  tbe  dlacoierr 
waa  made  conformably  to  tbe  Information  given, 
but  that  the  conteaslon  Itaelt  li  not  tberebj 
rendered  admlaalble. 

Id  Weller  t.  State,  19  Tex.  App.  200,  tbe 
defendant  while  In  custody,  without  being 
warned,  and  Induced  bj  promlaea  of  protection 
from  mob  violence,  confeaaed  tbat  be  bad  killed 
tbe  deceaaed,  and  told  wbere  money  taken  from 
him  could  be  found,  at  which  place  It  waa 
found.  He  alao  told  where  tbe  murder  waa 
committed,  and  blood  was  found  there,  aa  were 
alao  marka  of  the  bodj  having  been  dragged 
along  tbe  path  Indicated  In  tbe  confoaalon.  The 
court  stated  that  auch  facta  were  admlaalble, 
althoagh  the  real  point  at  liiae  waa  tbe  ad- 
mlaalblllty  of  the  confeaalon. 

Id  Done  v.  People.  G  Park.  Crim.  Hep.  864, 
the  prlaoner.  charged  with  murder,  Indlca-ted 
a.  ipot  where  tbe  atolen  bank  blllt  might  be 
found  under  tbe  carpet  In  bla  room,  and  they 
were  found  there.  Tbe  court  atated  that  the 
fact  of  finding  tbe  bllla  could  undoubtedly  bave 
beeo  given  Id  e^ldeoce,  do  matter  under  what 
clccuDiatancea  tbe  atatement  bad  been  made  by 
him. 

In  Loyd  V.  State.  IS  Tei.  App.  13T,  defend- 
ant waa  charged  with  marder.  He  confeaaed 
•oon  after  tbe  homicide  that  he  aold  a  horie 
to  a  speclfled  peraon,  and  It  appeared  that  It 
waa  subaequently  claimed  by  tbe  brother  of  the 
deceased  tbat  tbe  horae  had  belonged  to  tbe 
latter.  The  court  stated  tbat  If  tbe  horse 
•old  was  the  aama  one  ridden  by  the  deceased 
at  the  time  of  the  murder,  and  If  defendant, 
though  In  arrest,  told  of  tbe  whereabouts  of  the 
horse,  and  In  pursuance  of  auch  InformatloD 
tbe  hocae  waa  found,  such  facta  would  evidently 
b«  admissible,  although  to  make  the  confeaslon 
Itself  adml.islble  the  horae  mast  have  been  found 
In  pursuBuce  of  the  luformatloD  given. 

Evidence  that  a  backshot  was  found  In  a 
tref  near  the  place  of  the  murder  and  very 
nearly  In  the  range  of  a  gun  If  shot  at  deceased 
trcni  the  place  mantloned  by  accused  la  admla- 
alble. as  well  as  the  confession  Itself.  Uose  v. 
State,   3fl  Ala.  211. 

In  Clemens  v.  State,  4  I^aa,  2a,  defendant 
was  charged  with  aiding  a  prIsoDer  to  escape 
from  tbe  penitentiary.  A  confeealon  was  Im- 
properly obtained  from  him.  In  which  be  stated 
that  his  wife  bad  in  tier  possession  a  draft  and 
den).  These  were  sent  for  and  delivered,  aDd 
the  draft  waa  found  .to  be  signed  by  a  brother 
of  such  prisoner  payable  to  defendant  or  bli 
wife,  and  the  deed  a  conveyancs  by  auch  pris- 
oner's wife  to  defendant's  wife.  The  court 
held  that  evidence  of  such  discovery  and  so 
much  of  the  confeialon  aa  related  thereto  were 
admls^bte. 

The  following  cases  hold  that  when.  In  cod- 
sequence  of  a  confession  otherwise  Inadmis- 
sible, certain  facta  are  found  to  be  true,  either 
the  entire  confeaaloD.  or  ao  much  aa  relates 
to  the  facts  discovered.  Is  admissible.  Although 
nothing  Is  aald  a*  to  the  admlaslblltty  of  the 
«  U  R.  A. 


iselves.  It  U  evident  that  tbey  wen 
n  evidence,  and  they  are  accordingly 
given  here.  Many  of  the  cases  are  from  tbe 
courts  of  Texas,  In  which  state  there  la  a 
Btstuta  (Code  Crlm.  Proc.  arts.  74B,  750)  pro- 
viding that  a  confession  may  be  used  agalnat 
aecuaed  If  It  appears  that  It  was  freely  made 
withont  compulsion  or  persuasion,  but  that  It 
shall  not  be  used  If  tbe  accused  waa  In  con- 
dnement  or  custody,  unlen  he  made  a  state- 
ment of  facta  or  drcumatancss  fannd  to  be  tnia, 
such  as  the  finding  of  secreted  or  stolen  prop- 
erty or  the  Instrument  with  which  he  states 
that  tbe  offenss  waa  committed.  Sampson  t. 
State,  64  Ala.  241;  State  v.  Moore.  2  N.  C. 
(1  Hayw.)  482;  State  v.  Drake.  82  N.  C.  fi92 ; 
Laroi  V.  Com.  84  Fa.  208 ;  State  v.  Talgneur, 
S  Rich.  L.  3fll;  Davis  v.  SUte,  2  Tei.  App. 
SS8 ;  Knrfey  v.  State,  S  Tei.  App.  BIS  :  Berry 
V.  State,  4  Tei.  App.  402;  Davis  v.  SUte,  8 
Tei.  App.  ElO :  Walker  v.  State.  B  Tei.  App. 
38 :  O'Connell  v.  State,  10  Tex.  App.  567 ; 
Haaaey  v.  State,  10  Tex.  App.  B45;  AltlsoD  T. 
State,  14  Tex.  App.  122;  Bean  v.  State,  17 
Tex.  App.  SO ;  Collins  V.  State,  2D  Tei.  App. 
SOa,  S4  Tei.  App.  141,  C  8.  W.  84S ;  Brown 
».  State,  26  Tei.  App.  BOB,  8  S.  W.  61B :  Jack- 
son V.  State,  29  Tex.  App.  4S8,  16  S.  W. 
247 ;  Sands  r.  State,  30  Tei.  App.  B7S.  IS 
S.  W.  8S ;  Prince  v.  State  (Tei.  Crlm.  App.) 
20  S.  W.  6RZ;  DavlB  v.  State  (Tex.  Crlm.  App.) 
38  8.  W.  6S7;  Smith  v.  State,  84  Tei.  Crlm. 
Rep.  124.  2»  8.  W.  7TS  ;  Spearman  v.  State, 
34  Tei.  Crlm.  Rep.  2TS.  SO  8.  W.  22S :  Wil- 
liams V.  State,  34  Tei.  Crlm.  Sep.  B2T.  BO  S. 
W.  oes ;  Frederick  v.  State.  3  W.  Va.  eSS ;  Rel 
T,  Butcher.  1  Leach,  C.  L.  269,  note  o. 

The  following  rases,  although  relating  to  the 
admlaalblllty  of  the  confession,  are  Inserted,  a« 
It  Is  believed  that  they  will  he  found  helpful 
OD  the  question  as  to  tbe  admissibility  of  tbe 
evidence  discovered  by  Its  aid. 

In  Anderson  v.  State,  104  Ala.  83,  16  So. 
108.  the  statement  Is  made  that  nothlDg  there- 
in Is  Inteuded  to  Impair  the  rule  that  Involun- 
tary confeaslODS  may  be  admitted  when  they 
point  to  tbe  discovery  of  physical  tacts  which 
are  dlacoveced  and  proved  In  connection  with 
the  confession. 

And  State  v.  Jones,  46  La.  Ann.  1BS5.  16 
So.  369,  holds  that  the  discovery  through  a 
conteaalon  of  facta  legally  admlaalble  and  tend- 
ing to  prove  defendant's  guilt  doea  not  render 
the  confession  Itself  admlaslbla  If  It  was  not 
voluntary. 

And  In  Oreer  v.  Stats,  81  Tei.  129,  tha 
confession  Is  held  Inadmissible  under  tbe  Teias 
statute,  nothing  being  aald  aa  to  the  admlaal- 
blllty of  the  discovery  of  the  stolen  watch  In 
(.onaegusDce  of  tbe  confession. 

And  In  KeDDon  v.  State,  11  Tex.  App.  3S6, 
defendant,  charged  with  stealing  a  horse,  coa- 
fessed  while  In  cnatofly  that  another  person 
specified  caught  the  horse  and  brought  It  to 
him.  end  that  he  took  off  a  ball  and  chain 
which  were  on  the  horse  and  threw  them  away 
.ind  rode  tbe  horse  off.  The  court  held  that 
evidence  that  tbe  horse  had  on  a  chain  and 
ball  at  the  time  It  was  atoleo  does  not  make 
tbe  confession  admissible  where  tbe  chain  and 
ball  were  not  found,  but  stated  that  If  defend- 
ant had  confessed  to  having  placed  tbe  ball 
or  chain  In  a  certain  place,  and  It  bad  been 
found  there  In  pnranance  of  tbe  tnformatlOD, 
such  tacts  would  have  been  admlaalble. 

In  tbe  following  esses  the  confession  waa 
held  to  be  iDBdmlssIble  because  It  did  not  lead 
to  the  discovery  of  any  facts,  either  because 
tbe  Information  bad  prerlonsly  been  obtained 


from  others  or  tor  ol 


.   It  S( 
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lw*e  b«en  admitted.  NdIid  t.  State.  14  Tex. 
App.  474,  46  Am.  It«p.  34T ;  Neeley  T.  Btata, 
3T  Tei.  App.  S29.  11  B.  W.  STS  :  Crowder  v. 
State,  28  Tei.  App.  61,  11  8.  W.  8W  ;  Mna- 
«nve  T.  State,  2S  Tei.  App.  GT,  11  S.  W. 
927:  RbIds  v.  State,  33  Tei.  Crlm.  Bep.  294, 
36  B.  W.  39S:  BlnjoD  t.  Stats  (Tex.  Crlm.  App.) 
M  S.  W.  839:  Bex  v.  Janklat,  Baaa.  t  B. 
O,    C.   492. 

And   Id  Znmwalt  t.  State,  S  Tex.  App.  B21, 
■  coDteiRloD  made  under  arreat  was  held 
■Uaalble  undcc  the  Teiaa  atatute,  where  It 
(WOTed  to  be  true  by  leading  tp  where  the  atolen 
horaea  ware,   altboagh  they   had  already  been 
toond  bj  other  peraona 

In  a  few  caaea  the  admlBBlblllty  of  e*ldeoee 
obtalaed  bj  Bid  of  a  eonfeaalon  Improperly  ob- 
l>Iacd  baa  been  qaestloaad. 

ThuE.  la  State  t.  Roberta,  12  N.  C.  (1  Dev. 
L.)  2Ea,  the  court  remarka,  outer,  that  If  It 
were  not  tor  antbority  ha  abould  aay  that 
where  the  fact  baa  been  obtained  by  extorted 
«onfpa«loas  inch  fact  may  be  proved,  bat  notb- 
1q|  which  the  prisoner  aald  In  regard  tbereto. 
irnd  If  11  wtre  Dot  tor  authority  he  should  wy 
that  not  even  the  fact  of 
of  the  confewlod  would  be 

And  In  .Tordan  t.  State.  S2  Mlw,  3S2,  defend' 
ant  waa  cbarged  with  murder  by  two  private 
persona,  one  of  whom  had  a  pistol  with  which 
lie  tbreatened  to  ahoot  him  If  he  did  noi 
fCBB.  ihe  other  atrlklng  bim  with  a  stick, 
(endant  thereupon  told  of  ihe  time  and  place  of 
losing  a  knife,  and  the  court  stated  that  '- 
•nch  a  rase  the  rule  protecting  against  a  c 
feaslon  extorted  by  lawless  violence  protected 
the  accused  against  testimony  which  could  only 
t>e  discovered  or  made  Brallable  through  the 
iBsCrumentallty  of  auch  conft 

And  from  other  statemenla  In  the  opinion  It 
would  seem  that  the  decision  woald  have  been 
the  lame  If  the  confeaaion  bad  been  obtained 
fiy  means  of  promises. 

And  In  Basher  v.  State.  94  Oa.  SS3,  21  B. 
C  1193.  the  court,  while  holdlnf  that  the  fact 
«t  the  dlleoTUT  of  atolen  money  at  the  place 
Itolnted  ODt  by  the  aecuaed  waa  admissible, 
■Ithongh  he  was  ordered  to  point  It 
those  preseut  operated  on  bis  hopes  or  fears, 
«t«ted  that  snch  evidence  might  be  Inadmissible 
It  criminal  violence,  aucb  as  whipping,  was  used, 
as  one  crime  ought  not  to  be  committed 
cover  au  other. 

But  In  People  v.  Ah  KI.  20  Cal.  ITS,  the 
•discovery  of  stolen  property  at  the  place  pointed 
out  by  tbe  accused  waa  admitted,  although  he 
waa  Induced  to  make  a  dlacloiure  by  threats 
and  by  being  hang  to  a  tree. 

And  there  can  ba  no  doubt  that  the  great 
weight  of  authority  la  to  the  effect  that  cvl- 
-denee  obtained  by  aid  of  a  confession  Is  admla- 
«lble  If  relevant,  regardleaa  of  tbe  manner  In 
which  the  confeaaion  was  obtained. 

II.     Nectiittv  oj  Jitent<fv<np  tMngi  founH. 

\lmoat  tbe  only  exception  to  tbe  admliHlblllty 
«f  evidence  obtained  by  aid  of  on  inadmissible 
eoDteaalon  la  where  tbe  thing  found  Is  not 
IdentlDed  by  evidence  other  than  the  confea- 
aion. 

Several  caaea  hold  that  In  aach  case  the 
evldeoee  la  Inadmissible,  but  some  eases  bold 
thst  the  confession  alone  Is  suSlclent  Identlllca- 
tloD  without  other  evldeace,  and  In  aome  caaea 
no  question  seems  to  have  been  raised  as  to 
the  necessity  of  IdentiOcatlon,  although  It  would 
appear  that   It   might   have   been. 

Whitlbi  t.  St.\tb  la  a  case  where  a  con- 
fession o(  murder  was  held  Inadmissible  be- 
canae  obtained  under  threats  that  defendant 
iroDid  he  delivered  back  to  a  mob  unless  be  con- 
«3  L.  R.  A. 


I  fe«ed-  The  conteaslon  was  at  drat  Introdaead 
In  evidence  but  afterwards  excluded,  and  on 
appeal  the  court  held  that  the  eicluslon  of  the 

;  coDfeaalon  was  proper.  As  a  part  of  the  cod- 
Icsslon  the  defendant  told  of  getting  a  sack 
of  money  from  tbe  deceased  and  hiding  It  at 
a  designated  place,  where  It  was  subsequently 
found.  Neither  tbe  sack  nor  the  money  was 
IdentlQed  by  any  other  evidence,  and  of  course 
after  tbe  evidence  of  the  confession  waa  ei- 
clnded  there  waa  nothing  to  show  that  It  was 
In  any  way  connected  with  the  deceased  or 
with  the  crime  committed.  The  court  beld  that 
evidence  as  to  tlie  flndlng  of  the  sack  had  no 
relevancy  whatever  to  the  case,  and  sboDld  havs 
been  excluded. 

In  State  v.  Due,  27  N.  H.  2Se,  defendant  waa 
charged  with  the  theft  of  a  wallet  and  two 
100-doIlar  bllla,  and  on  promises  of  favor  by 
tbe  owner  he  cenfeBsed  the  theft  and  produced 
a  IDO-dollar  bill,  atatlng  that  tt  waa  one  of 
those  stolen.  Tbe  bill  waa  not  otherwise  Iden- 
tlfled,  and  the  court  held  that  the  evidence  waa 
In  competent. 

In  Bex  V.  Jonea,  Buas.  A  B.  C.  C,  1S2.  which 
waa  a  prosecution  for  theft  of  £1  Ss.  the  proa- 
ecator  told  the  defeodant  that  all  be  wanted 
waa  his  money,  and  the  latter  took  lli.  e^d. 
from  his  pocket,  and  said  that  waa  all  that 
was  left.  The  majority  of  the  coort  held  such 
evidence  Inadmlsalble,  and,  although  nothing 
Is  said  In  the  case  as  reported  as  to  the  reaaon 
for  ao  holding,  the  probability  la  that  It  waa 
because  of  the  failure  to  Identity  the  money. 
Bex  V.  Clarke,  Car.  C.  L.  G9,  Is  stated  In 
4  Mews  English  Case  Law  Digest  Col.  1817.  to 
Involve   the   same   principle   as   the   preceding 

In  Walrath  i.  State.  8  Neb.  SO,  the  court, 
In  criticising  an  Instruction  tbat  any  clrcam- 
Btance  tending  to  show  guilt  may  be  proved,  al- 
though brought  to  light  by  a  declaration  Inad- 
missible psr  »t  as  having  been  obtained  by  Itn- 
|iroper  luHueoce,  states  that  such  facts  must 
be  clearly  proved  by  other  testimony  than  the 

In  Wllllama  v.  Com.  27  Gratt.  997,  defendant 

was  charged  with  the  tbsft  of  money,  and  made 
a  confession  to  a  detective  In  which  he  directed 
him  to  go  to  certain  gamblera  and  get  the 
money.  He  went  and  they  paid  over  a  certain 
amount,  one  denying  that  defendant  had  been 
there  at  all,  and  tbe  other  that  he  had  lost 
any  money.  The  money  so  paid  over  waa  not 
otherwise  IdentlDed.  The  court  stated  that  If 
tbe  money  so  delivered  up  had  been  proved  by 
Independent  evidence  to  have  been  tbat  stolen, 
tbe  fact  that  It  was  thus  delivered,  and  tbat 
the  prisoner's  contesslon  led  to  tbe  discovery, 
would  have  been  admissible,  but  as  It  was  not 
Idcutlfled  all  evidence.  Including  the  confeasloQ, 
was  held  to  be  Inadmissible. 

And  In  Jordan  v.  State,  32  Mlas.  S8Z.  de- 
fendant. Induced  by  threats  and  violence,  coq- 
fessed  to  bavlng  lost  a  knife  at  a  apeclfled  time 
and  place,  and  the  court,  while  deciding  the 
)ther  point,  said  that  It  was  probably 


Ith  that  stated  by  defendant 
the  other  hand.  Beery  v.  United  States. 
2  Colo.  1N6,  bolds  that  the  fact  that  the  ac- 
Tged  with  tbe  theft  of  gold 
dust,  delivered  gold  dust  to  the  one  making  the 
charge,  representing  It  to  be  that  which  was 
~~3len.  Is  admissible,  although  the  confession 
la  Improperly  obtained. 

And  In  Bex  t.  RrlOlD,  Buss.  A  B.  C.  C.  1S2. 

defendant,  when  charged  by  tbe  proaeculor  with 

stealing  a  guinea  and  two  bank  notea,  delivered 

him  a  guinea  and  a  note,  whicb  be  gave  np 

tbe  guinea  and  one  at  tbe  notes  stolen,  and 


Miuiaaipn  Sdpkriu  CkiuxT. 


Not., 


the  court  held  that  luch  evldenee  was  Bdml*- 
•Iblt,  althouEh  the  prosecator  could  Dot  Identity 
the  note  further  tbio  that  It  wag  ot  the  same 
bank   and  o(  the  same  denomination   aa   that 

And  la  State  t.  Motley,  T  Rich.  L.  327,  de- 
fendant, on  being  charged  with  the  murder  ot 
a  negro,  confessed  tbe  murder  under  perana- 
alon  and  tbe  hope  ol  Immunlt;.  The  court 
held  that  the  fact  that  tbe  one  to  wbom  tbe 
confeBalan  ira>  made  found  the  bones  of  a  necro 
conformablj'  to  the  Information  gl*en  waa  ad- 


missible, althangh  thar  do  not  seem  ta  har* 
been  otherwise  Identified. 

In  Rector  t.  Com.  4  ^.  I^  Bep.  823 ;  BelotB 
*.  State,  86  Mis*.  Bfl,  TS  Am.  Dec  163 :  Jack- 
son's Case,  1  V.  Y.  City  Hall  Bee  28;  aiUl 
l>one  T.  People,  S  Park.  Crlm.  Eep.  864, — tbe 
things  found  were  held  to  hare  been  snOlcleiitlr 
identlfled. 

And  Id  People  t.  Hoy  Zen,  S4  CaL 
ITS.  and  MeOlothlln  t.  State,  2  Coldw.  22S, 
the  money  found  Is  apokm  of  througbont  a* 
tbe  stolen  moner.  aid  no  question  of  Identity 
seems  to  bave  been  ralaed.  1.  H.  H. 


ILLINOIS  SUPREME  COURT. 


City  of  CHICAGO. 

(ITS  111.  471.) 

1.  I4ui<a  cave  red  by  tbe  waters  of 
Lake  HlDlila;«B  are  not  vlthln  the  provi- 
sion of  the  act  of  Febmiry  10,  ISCI,  |  B. 
IncorporatlDg  the  Illinois  Central  Railroad 
Company,  which  authorized  It  to  take  "any 
lands,  streams,  and  materials  of  every  kind 
tor  the  location  of  depots"  and  other  apeclQed 


S.  The  «*»rd  "streaiu"  does  not  Include 
the  waters  of  a  great  lake  llkeLake  Mlcblgao. 

S.  A  vrant  of  land  covered  liy  the  vrm- 
tera  of  Lake  MichrKan,  tor  the  private 
use  of  a  railroad  compaay.  la  not  within  the 
power  ot  tbe  state,  bb  it  holds  the  title  Co  the 
land  In  trust  in  its  sovereign  capacity  for 
tbe  people  of  tbe  entire  state, 

(June  18,  1888.) 

APPEAL  by  complainant  from  a  decree  of 
the  Superior  Court  for  Cook  County  in 
fa.vor  of  defendant  in  a.  suit  to  enjoin  da- 
femdant  from  interfering  with  the  filling  in 
by  complainant  ot  certain  land  covered  by 
shallow  water  of  Lake  Michigan.     A.ffirtned. 

Statement  t:^  Craig,  J.: 

This  is  a  biif  in  equity  filed  by  tbe  Illinois 
Central  Railroad  Company  against  the  city 
of  Chicago,  praying  for  an  injunction  re- 
straining the  city  from  interfering  witli  or 
preventing  the  company  from  filling  in  cer- 
tain land  covered  hy  the  ahaJlow  waters  of 
Lake  Michigan,  lying  between  Twenty-fifth 
and  Twenty- seventh  streete,  produced,  for 
the  purpose  of  constructing  an  engine  house 
thereon.  Tlie  bill  is  quite  voluminous,  but 
it  will  only  be  necessary  to  set  out  those 
provisions  which  have  a  direct  bearing  on 
the  questions  involved. 

The  hill   set«  out  the  history  of  tlie  na- 

NOTE.— For  earlier  "caeas  In  thir«flea"in  to 
grant  to  railroad  company  by  aUte  of  land  un- 
der water,  >ee  New  York  C.  A  H.  R.  R.  Co.  v.  ; 
Aldrldge  (N.  Y.)  IT  L.  R,  4,  018;  and  Sann- 
rters  T.  New  York  C.  A  H.  R.  R,  Co.  (N.  Y.) 
ae  L.  H.  A,  378. 

As  [o  power  of  state  to  grant  land  under  tide 
waters,   see   cases   In   note   to   Golf   v.   Cougle 
(Mich  1  42  T..  R.  A.  on  page  IS3. 
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tional  charter  of  the  Illinois  Central  Rail- 
road Company,  ajid  its  consideration  in  Con- 

S:s9,  resulting  in  the  paasoge  of  the  act  of 
ngress  approved  September  20,  1850  (ft 
Stat  at  L.  466,  chap.  t)l).  By  that  act  the 
right  of  way  through  the  public  land  wb» 
granted  to  the  state  of  Illinois  for  the  con- 
struction of  the  railroad  from  the  southern 
terminus  ot  the  Illinois  t  Michigan  Canal 
to  a  point  at,  or  near  the  junction  of  the  OhiO' 
and  Mississippi  rivers,  with  a  branch  ot  the 
same  to  Chicago,  on  Lake  Michigan,  and  an- 
other via  the  town  of  Galena,  in  said  state, 
to  Dubuque,  in  the  state  of  Iowa,  with  the 
light,  also,  to  take  tbe  necessary  lands, 
waters,  and  materials  of  earth,  timber,  etc, 
tor  the  construction  of  the  railroad.  The 
act  also  granted  to  the  state  of  Illinois,  tor 
the  purpose  of  aiding  and  making  the  rail- 
road and  branches  above  named,  every  alter- 
nate section  ot  land  designated  by  even  num- 
bers, for  six  sections  in  width,  on  each  side 
oi  the  railroad  and  branches.  By  the  act  It 
was  further  provided  that  the  railroad  and 
branches  should  be  and  forever  remain  a 
public  highway  for  the  use  of  the  govern- 
ment of  the  United  States,  free  from  toll  or 
other  charge  upon  the  transportation  of  any 
property  or  troops  of  the  United  States. 
The  bill  further  sets  forth  that  the  company 
was  created,  organised  under,  and  now  ex- 
ists by  virtue  ot,  the  act  ot  the  legislature 
of  the  state  of  Illinois  approved  February 
10,  1851,  entitled  "An  Act  to  Incorporate 
the  Illinois  Central  Railroad  Company" 
(Private  Laws  1851,  p.  61)  ;  and  by  its  char- 
ter it  waa  authorized  to  survey,  locate,  con- 
struct, complete,  alter,  maintain,  and  oper- 
ate a  road,  with  one  or  more  tracks  or  lines 
of  rail,  from  the  southern  terminus  of 
the  Illinois  &  Michigan  Canal  to  a  point  at 
MI  the  junction  of  the  Ohio  and  Mssis- 
sippi  rivers,  with  a  branch  of  the  some  inte 
Chicago,  on  Lake  Michigan,  and  also  a 
branch  via  the  city  of  Galena  to  a  point 
on  the  Mississippi  river  oppoaite  the  town 
of  Dubuque,  in  the  state  ot  Iowa;  that  by  1 
3  ot  its  charter  it  was  provided  as  tollowa: 
"The  said  corporation  shall  have  right  of 
way  upon,  and  moy  appropriate  to  ita  sole 
use  and  control  for  the  purposes  contem- 
plated herein,  land  not  exceeding  200  feet  in 
width  through  its  entire  length;  may  enter 
upon  and  take  posseeaion  of  and  use  a1'  and 


less. 
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aingolar  mj  laodi,  itreanis,  and  material* 
of  CTeiy  kind  for  the  locatioii  of  depots  and 
■topping  itagea,  for  th«  purpose  of  con- 
structing bridges,  dams,  embankments,  ex- 
cavations, station  grounds,  spoil-banks, 
tnm-outs,  engine  houses,  shops,  and  other 
buildings  necessary  for  the  construction, 
completing,  altering,  maintaining,  pre- 
serving and  complete  (q»eration  of  said  road. 
All  such  lands,  waters,  materials,  and  privi- 
l^es  belonging;  to  the  stat«  are  hereby 
granted  to  said  corporation  for  said  pur- 
poses; but  nhen  owned  or  beloBglng  to  an; 
person,  company,  or  corporation,  and  cannot 
be  obtained  by  voluntary  grant  or  release, 
the  same  may  ba  taken  and  paid  for,  if  any 
damages  are  awarded,  in  the  manner  pro- 
vided in  'An  Act  to  Provide  for  a  General 
Syston  of  Bait  road  Incorporation,'  ap- 
proved November  5,  1949,  and  the  final  deci- 
sion or  award  shall  vest  in  the  corporation 
hereby  created  all  the  rights,  franchises, 
and  immnnitiea  in  said  act  contemplated 
and  provided :  .  .  .  provided,  that 
nothing  in  this  section  contained  shall  be 
so  construed  ae  to  authorize  the  said  corpo- 
ration to  interrupt  the  navigation  of  said 
streams."  The  bill  also  avers  that  the  com- 
pany constructed  its  line  of  railroad  with- 
in the  then  limits  of  the  city  of  Chicago  in 
the  year  1S52,  and  completed  its  railroad 
extending  between  the  termini  named  in  its 
charter,  in  the  state  of  Illinois,  in  the  year 
1S5T;  that  the  total  number  of  miles  of  its 
railroad  in  th^  state,  upon  completion,  was 
706;  that  at  the  time  of  the  construction  of 
its  railroad,  in  IBd2,  into  the  city  of  Chi- 
cago, the  southern  limits  and  boundary  of 
the  city  extended  only  to  Twenty-second 
street;  that  in  1852  it  constructed  its  line 
of  railroad  immediately  along  the  shore, 
and  partly  over  the  shallow  waters  of  Lake 
Michigan,  from  Fifty-first  street  to  Twenty- 
second  street,  then  the  southern  boundary 
of  the  city,  and  that  its  railroad  was  con- 
structed into  the  city  of  Chicago  through 
the  waters  of  Lake  Michigan,  pursuant  to 
*n  ordinance  of  the  city;  that  its  railroad 
within  the  limits  of  the  city  was  conatructed 
on  piling  set  in  the  open  waters  of  Lake 
Michigan  cast  of  the  shore;  that  between 
Park  Row  and  Randolph  street  the  distances 
in  a  direct  east  and  west  line  between  the 
■bore  line  and  the  inner  or  west  line  of  the 
piling  on  which  the  railroad  of  the  company 
was  constructed  through  the  open  waters  of 
Lake  ilichieaJi  varied  from  5  feet  at  Park 
Row  to  310  feet  at  Madison  street,  and  that 
the  depth  of  the  water  along  the  line  of  pil- 
ing between  the  points  above  named  varied 
from  2}  to  9}  feet;  that  the  company  now 
owns  or  controls  hy  lease,  and  is  now  oper- 
ating under  one  management,  the  whole  of 
the  trunk  line  as  one  continuous  line  from 
New  Orleans,  through  the  states  of  Louis- 
iana, Mississippi,  Tennessee,  Kentuckv,  and 
Illinois,  into  the  city  of  Chicago;  that  it 
controls,  by  lea«e  or  otherwise,  under  the 
same  management,  many  other  lateral  lines 
in  the  statca  above  named,  and  also  in  the 
states  of  Wisconsin,  Iowa.  Minnesota,  and 
Dakota,  which  connect  with  and  are  tjibu- 
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tary  to  the  parent  line  of  the  company;  that 
the  number  of  miles  now  owned  or  con* 
trolled  by  the  company  nnder  one  manage- 
ment exceeds  4,600.  It  is  further  alleged 
in  the  bill  that  the  city  of  Chicago  is  the 
business  center  of  the  various  lines  which 
constitute  the  system  owned  by  the  com- 
pany; that  the  business  carried  on  over  the 
terminal  tracks  and  facilities  of  the  com- 
pany within  the  present  limits  of  the  city 
of  ChiCB^  is  so  great  and  so  constantly  in- 
creasing that  the  whole  of  its  right  of  way 
and  lands  contiguous  thereto,  within  said 
limits,  are  used  to  their  utmost  capacity  as 
yards,  shops,  depot  grounds,  side  tracks, 
switching  tracks,  storage  tracks,  deliveiy 
tracks,  t«am  tracks,  and  other  Btructnres, 
all  of  which  are  absolutely  necessary  as  ter- 
minal facilities  to  enable  the  company  to 
carry  on  and  conduct  its  business  as  a  com- 
mon carrier  a!  freight  and  passengers,  and 
that  all  the  tracks,  structures,  and  appli- 
anoes  of  its  terminal  facilities  are  neceesary 
and  essential  to  enable  the  company  to 
carry  on  its  business;  that  the  business  of 
the  company  as  a  common  carrier  greatly 
increases  from  year  to  year;  and  that  it 
has  BO  continued  to  increase  that  its  ter- 
minal facilities  in  the  city  are  not  wholly 


detail  its  business  and  its 
from  year  to  year,  and  alleges  that 
its  terminal  fa'cilities  in  the  city  of  Chicago 
have  been  found  to  be  wholly  inadequate  to 
enable  the  company  to  carry  on  its  business; 
that,  in  order  to  meet  the  inoreaaed  business 
necessities  and  requirements  of  the  CMn- 
pany,  it  is  absolutely  necessary  that  the 
company  should  construct,  operate,  and  use 
an  engine  house  316  feet  in  diameter,  and 
containing  40  stalls,  together  with  a  ma- 
chine shop,  turntable,  coal  chute,  and  other 
structures;  that  it  has  no  engine  house 
whatever  at  which  it  is  practicable  for  its 
engines  to  be  overhauled  and  fitted  for  oper- 
ation ;  that  it  has  no  land  whatever  unoc- 
cupied by  other  necessary  tracks  and  struc- 
tures, which  is  either  suflicieint  in  dimen- 
sions or  suitably  located,  upon  which  to  lo- 
cate and  construct  an  engine  house  of  the 
necessary  dimensions  and  capacity,  with  the 
necessary  appurtenances  thereto,  required 
and  necessary  for  the  business  of  the  com- 
pany; and  that,  in  order  to  huild  such  en- 
gine house  and  the  appurtenances,  it  is 
necessary  to  construct  the  SEime  upon  land 
covered  by  the  shallow  waters  of  Lake 
Michigan,  at  a  prant  between  Fifty-first 
street  and  Eighteenth  street. 

It  is  also  set  up  in  the  bill  that  in  1852, 
at  the  tine  of  the  construction  of  the  road 
within  the  city  of  Chicago,  ft  purchased  cer- 
tain lands  lying  between  Twenty-fifth  and 
Twenty -seventh  streets,  bordering  on  the 
shore  of  Lake  Michigan;  that  in  the  deeds 
the  shore  of  Lake  Michigan  was  designated 
as  the  east  boundary  line  thereof,  and  that 
the  company,  as  owner,  was  vested  with  all 
the  riparian  rights  and  privileges  incident 
to  the  ownership  in  fee  of  the  shore  iand; 
that  in  the  year  1882  it  constructed  a  break- 
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water  or  bulkhead  in  the  Bhallow  vat«r8  of 
I«ke  Michigan,  the  eame  being  located  and 
constructed  in  front  of  the  land  which  the 
coDipany  purchased  in  1852,  above  referred 
to,  the  east  and  went  line  of  the  break- 
vater  on  the  north  extending  from  a  point 
on  the  shore  continuous  with  the  northern 
boundary  of  the  land  conveyed  to  the  com- 
pany in  18S2,  and  extending  to  a  point  200 
feet  easterly  from  the  shore  line,  running 
tbence  southerly  a  distance  of  781  feet,  and 
ttience  westerly  to  the  shore  line,  a  distance 
of  325  feet;  that  the  breakwater  built  by 
the  company  in  1682  was  constructed  on 
two  rows  of  piling  driven  into  the  bed  of 
Lake  Michi^n,  and  the  space  between  the 
rows  of  piling  was  tilled  in  with  stone,  in 
order  to  strengthen  the  breakwater,  and 
enable  it  to  withstand  the  force  of  Lake 
Michigan  during  periods  of  storm;  that  all 
the  shore  land  embraced  within  the  lines  of 
the  breakwater  now.  is,  and  ever  since  the 
;ear  1S52  has  been,  owned  la  fee  simple  by 
the  company,  and  that  it  is  entitled  to  all 
the  riparian  rights  and  privil^es  incident 
to  the  ownership  in  fee  of  the  shore  land; 
that  the  superficial  area  of  the  land  covered 
by  the  shallow  waters  of  Lake  Michigan  ly- 
ing within  the  lines  of  the  breakwater  and 
the  shore  line  of  Lake  Michigan  is  195,200 
aqnare  feet,  or  4,48  acres;  that  the  super- 
ficial area  of  the  ground  necessary  for  the 
eoDstmction  of  the  engine  house,  machine 
shop,  coal  chute,  and  other  necessary  struc- 
tures appurtenant  thereto  is  168,426.9  square 
feet,  or  3.86  acres.  The  bill  furtlier  states 
that  in  the  year  1894  a  part  of  the  break- 
water referred  to  as  having  been  construct- 
ed by  it  in  the  year  1SS2  was  destroyed  by 
«  storm  on  Lake  Michigan;  that  it  being 
necessary,  to  enable  the  company  to  carry 
on  and  conduct  its  business,  that  an  engine 
house  of  sufhcient  capacity  to  meet  its  nec- 
«BBary  requirements  and  demands  in  con- 
ducting its  business,  and  to  accomplish  the 
objects  for  which  the  company  was  char- 
tered, be  constructed  and  erected  at  a  rea- 
sonably suitable  and  proper  location,  and  it 
being  necessary  that  such  engine  house 
should  be  erected  and  construct^  upon  the 
lands  submerged  by  the  shallow  waters  of 
Lake  Michigan  lying  in  front  of  land  on  the 
shore  of  Lake  Michigan  owned  in  fee  simple 
tty  the  company,  the  company  caused  plans 
to  be  made,  as  before  stated,  for  an  engine 
house  316  feet  in  diameter,  and  containing 
40  stalls  or  compartments;   and  under  the 

Sower,  authority,  and  right  given  and  vested 
1  the  company  by  its  charter,  and  in  the 
exercise  of  its  rights  as  riparian  owner,  it 
elected  and  determined  to  locate  and  con- 
struct said  engine  bouse  on  land  submerged 
by  the  shallow  waters  of  Lake  Michigan 
lying  within  the  limits  of  the  breakwater, 
and  to  repair  the  breakwater  and  fill  in  the 
submerged  lands  lying  within  the  limits  of 
the  breakwater,  (or  the  purpose  of  con- 
structing thereon  said  engine  house  and  the 
necessary  appurtenances  thereto;  that  the 
breakwater  does  not  in  any  way  interfere 
with  the  navigation  of  Lake  Michigan;  that 
the  Secretary  of  War  gave  his  consent  to 
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the  repair  of  the  breakwater;  that  the  cora- 
missioner  of  public  works  of  the  city  of  Chi- 
cago also  gave  his  consent  to  the  repair; 
that  the  company  placed  upon  the  ground 
large  quantities  of  material  for  repairing 
the  brenkwater,  the  lilling  in  of  the  lands 
covered  by  the  shallow  waters  of  Lake  Mich- 
igan embraced  within  the  tines  thereof,  and 
for  the  construction  of  the  engine  house  and 
appurtenances  thereto  on  the  lands  to  h« 
filled  in;  that  it  repaired  the  breakwater 
by  driving  two  rows  of  piling,  and  filled  in 
a  large  part  of  the  space  between  the  ex- 
terior and  interior  line  of  piling  with  stone, 
for  the  purpose  of  enabling  the  breakwater 
to  withstand  the  force  of  Lake  Michigan; 
that  the  company  was  prevented  by  the  po- 
lice force  of  the  city  of  Chicago,  acting  un- 
der tlie  orders  and  direction  of  the  mayor, 
from  completing  the  work;  that  the  city  of 
Chicago,  wiLhout  right  or  authority,  inter- 
feres with  and  prevents  the  company  from 
filling  in  the  land  within  the  lines  of  said 
breakwater.  The  bill  prayed  for  an  injunc- 
tion restraining  the  city  from  interfering 
with  the  company.  The  superior  court  de- 
nied the  application  for  an  injunction,  and 
dismissed  the  bill,  and  the  complainant  ap- 
pealed. 

Measra.  C.  T.  Owln  and  James  Fea- 
tre»  for  appellant. 

Mesara.  CbHlea  S,  Tliamtoa  and 
OrasTtlla  W.  Browalac  for  appellee. 

Craig,  J.,  delivered   the  opinion  of  the 

On  the  application  for  an  injunction,  the 
facts  set  forth  in  the  bill  were  admitted  to 
be  true;  and  the  question  presented  by  this 
record  is,  admitting  the  facts  set  out  in  the 
bill  to  be  true,  whether  the  court  errsd  in 
denying  the  motion  for  an  injunction,  and 
in  dismissing  the  hill.  It  is  contended  in 
the  ar^ment  of  counsel  for  appellant  that 
the  Illinois  Central  Railroad  Company  haa 
the  right  and  power,  under  its  chartor,  to 
enter  upon,  take  possession  of,  and  use  land 
covered  by  tlie  shallow  waters  of  Lake  Mich- 
igan for  the  purpose  of  constructing  there- 
on an  engine  house  necessary  for  the  alter- 
ing, maintaining,  preserving,  and  eompleta 
operation  of  its  road,  when  such  use  doea 
not  interfere  with  navigation.  It  appears, 
as  has  been  seen  from  the  allegations  of  the 
hill,  that  in  1862,  when  the  railroad  was 
constructed  within  the  city  of  Chicago,  the 
company  purchased  certain  lands  lying  be- 
tween Twenty- fifth  and  Twenty- seventh 
streets,  bordering  on  the  shore  of  Lake  Mich- 
igan, the  shore  of  the  lake  being  the  east 
Ixtundary  line  of  the  lands  so  purchased. 
The  submerged  land  in  question  lies  between 
Twenty-fifth  and  Twenty-seventh  streets,  ex- 
lending  into  the  lake  in  front  of  the  land 
purchased  in  1852,  inclosed  by  a  break- 
water erected  by  the  company  in  1882.  The 
breakwater  extends  into  the  lake  200  feet 
on  a  line  contiguous  with  the  north  bound- 
ary line,  extended,  of  the  lands  purchased 
by  the  company,  thence  southerly  781  feet, 
thence  westerly   a  distance  of  325   feet,  to 
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the  shore  line.  If  the  space  thus  inclosed 
•hould  be  Ailed  in  as  is  proposed  by  the  com- 
panj,  the  area  of  land  purchased  by  the 
conpuny  bordering  on  the  lake  will  be  in- 
creased to  the  extent  of  4.48  acres  hereto- 
lore  covered  b;  the  waters  of  the  lake. 
This  tract  of  4.43  acres  the  railroad  com- 

rBj  proposes  to  fill  in,  and  (hen  erect  upon 
its  engine  house.  Tiie  railroad  company 
«l»imB  the  right  to  fill  in  the  land,  and 
«rect  its  engine  -  house  upon  it,  on  two 
pounds:  First,  upon  the  ground  that  i  3 
of  its  charter  confers  the  power;  and  sec- 
ond, because  it  owns  the  fee  of  the  shore 
lauds,  and  has  the  right  as  a  riparian  own- 
Section  3  of  the  act  incorporating  the  Ill- 
inois Centroj  Railroad  Company,  approved 
February  10,  1851,  provides:  "The  said 
'Mrporation  shall  have  right  of  way  upon, 
And  may  appropriate  to  its  sole  use  and 
•  control  for  the  purposes  contemplated  here- 
in, land  not  exceeding  200  feet  in  width 
through  its  entire  length;  may  enter  upon 
ajid  take  posseaslon  of  and  use  all  and  sin- 
^lar  any  lands,  streams,  and  materials  of 
«very  kind  for  the  location  of  depots  and 
-stopping  stages,  for  the  purpose  of  con- 
atructing  bridges,  dams,  embankments,  ex- 
cavations, station  grounds,  spoil-banks,  turn- 
outs, engine  houses,  shops,  and  other  huitd- 
ingB  necessary  for  tjie  construction,  complet- 
ing, altering,  maintaining,  preserving;,  and 
complete  operation  of  said  road.  All  such 
lands,  waters,  materials,  and  privileges  be- 
longing to  the  state  are  hereby  granted  to 
■aid  corporation  for  said  purposes;  but 
-when  owned  or  belonging  to  any  person, 
company,  or  corporation,  and  cannot  he  ob- 
tained by  voluntary  grant  or  release,  the 
same  may  be  taken  and  paid  for,  if  any 
damages  are  awarded,  in  the  manner  pro- 
vided in  'An  Act  to  Provide  for  a  General 
^stem  of  Railroad  Incorporation,'  approved 
Iiovember  6,  1849,  and  the  final  decision  or 
award  shall  vest  in  the  corporation  hereby 
created  all  the  rights,  franchises,  and  im- 
munities in  said  act  contemplated  and  pro- 
vided:  .  .  .  provided,  that  nothing  in 
this  section  contained  shall  be  so  construed 
as  to  authorize  the  said  corporation  to  in- 
terrupt the  navigation  of  said  streams."  In 
th«  ccmstruction  of  a  statute,  where  the 
words  used  are  clear  and  unambiguous,  tht^ 
must  be  taken  in  their  ordinary,  natural, 
and  commonly  received  sense.  Deere  t. 
Chapman.  25  111.  610,  79  Am.  Dec.  360.  In- 
deed, where  the  lan^age  of  a  statute  is 
plain  and  unambiguous,  there  is  no  room 
lor  construction,  and  the  words  used  must 
have  tbeir  natural  meaning,  unless  some 
absurd  or  injurious  consequence  will  result 
which  was  not  foreseen  by  the  legislature. 
Martin  v.  Swifl.  120  111.  488,  12  N,  E.  20!. 
See  also  Sutherland,  Stat.  Conatr.  !  237. 

Adopting  the  rule  of  construction  indi- 
cated, wiiich  we  regard  as  the  correct  one, 
does  S  3  of  the  charter  empower  the  railroad 
company,  at  any  time  it  may  see  proper, 
to  enter  upon  and  appropriate  to  its  own 
UM,  tor  railroad  purposes,  lands  covered  by 
the  waters  of  Lake  Michigan!  Conceding 
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that  the  first  clause  of  S  3  conferred  upon 

the  railroad  companj'  the  right  to  take  for 
right  of  way  a  strip  of  land  200  feet  wide 
upon  the  location  of  its  line  in  1852,  that 
fact  has  no  bearing  on  the  question  involved 
here.  The  land  for  right  of  way  in  the  city 
of  Chicago  and  along  the  entire  line  was 
selected  upon  the  location  of  the  line  of 
road  in  1852,  and  as  to  laJida  taken  for  right 
of  way  there  has  been  no  controversy  from 
any  quarter.  The  land  here  involved  is  no 
part  of  the  200  feet  selected  or  granted  for 
right  of  ■m.y,  but  it  is  a  tract  covered  by 
water  beyond  the  right  of  way,  and  the  right 
to  appropriate  it  is  claimed  under  the  sec- 
ond clause  of  9  3,  which  declares  that  the 
railroad  company  "may  enter  upon  and  take 
possession  of  and  use  all  and  singular  any 
lands,  streams,  and  materials  of  every  kind 
for  the  location  of  depots  and  stopping 
stages,  for  the  purpose  of  constructing 
.  .  .  station  grounds,  .  .  .  engina 
houses,"  etc.,  necessary  for  the  construction 
and  operation  ol  the  road.  The  word 
"lands,  as  used,  cannot  mean  any  portion 
of  Lake  Michigan  unless  that  word  is  given 
a  meaning  different  from  what  is  generally 
understood  when  the  word  has  been  used- 
Webster,  in  defining  the  word  "land,"  says: 
"Earth,  or  the  solid  matter  which  consti- 
tutes the  fixed  portion  of  the  globe,  in  dis- 
tinction from  the  waters,  which  constituto 
the  fluid  or  movable  part"  Under  this 
definition  there  is  a  marked  distinction  be- 
tween land  and  water,  so  that,  when  the 
word  "land"  is  used,  it  cannot  be  so  con- 
strued as  to  include  water.  Moreover,  if 
the  l^slature  intended,  Iw  the  use  of  the 
word  lands,"  to  include  lands  covered  by 
water,  why  also  use  the  word  "streams," 
for  all  streams  are  hut  lands  covered  with 
flowing  water  T  We  think,  therefore,  it  fs 
apparent  that  the  legislature,  by  the  use  of 
the  word  'lands,"  in  f  3  of  the  charter,  did 
not  intend  to  include  lands  covered  by  the 
waters  of  Lake  Michigan. 

In  regard  to  the  word  "streams"  used  in 
the  section,  that  term  has  a  well-defined 
meaning.  It  is  defined  in  the  Century  Dic- 
tionary as  follows:  "A  course  of  running 
water;  a  river,  rivulet,  or  brook.  Second. 
A  steady  current  in  a  river  or  in  the  sea, 
especially  the  middle  or  most  rapid  part  of 
a  current  or  tide;  as  ,  .  .  the  Qulf 
Stream.  Third.  A  Bow;  a  flowing:  that 
which  flows,  .  .  .  Fourth.  Anything  is- 
suing from  a  source,  and  moving  or  flowing 
continuously.  Fifth.  A  continued  course 
or  current,"  In  Trvateea  of  Schools  v. 
SchToll,  120  III,  610,  60  Am,  Rep.  575,  12  N. 
E.  243,  we  had  occasion  to  consider  what 
was  meant  by  the  use  of  the  word  "stream," 
and  it  was  exprensly  held  that  the  distinc- 
tion between  a  stream  and  a  pond  or  lake 
is  that  in  the  one  case  the  water  has  a  nat- 
ural motion  or  current,  while  in  the  other 
the  water  in  it«  natural  state  is  substantial- 
ly at  rest;  that  this  is  so,  independently  of 
the  siKC  of  the  one  or  the  other;  that  the  fact 
of  some  current  In  a  body  of  water  is  not 
of  it«elf.  in  every  Instance,  sufllcient  to 
make  it  a  stream,  nor  will  the  swelling  out 
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of  4  itrcam  into  broad  wftter  sbeeU  mako 
ft  a  lake.  The  word  "stTeam."  bo  far  as  we 
ara  advised,  haa  never  been  held  to  include 
the  wat«rB  of  a  great  lake  like  Lake  Michi- 
gan. If  Qte  word  can  be  applied  to  a  large 
bodj  of  water  like  Lake  Michigan,  it  may 
&1bo  be  applied  tx>  the  ocean,  llie  language 
of  the  charter  does  not  authorize  the  com- 
pany to  enter  upon  and  take  poaseaaicm  of 
•jiy  lands,  waters,  and  materials  belonging 
to  the  state,  as  seems  to  be  supposed,  but 
the  authority  is  to  enter  upon  "anv  lands, 
stream,  and  materials."  The  last  clause  of 
the  section  has  an  important  bearing,  show- 
ing that  the  authority  ccxifMrred  related  to 
streams,  and  not  to  tne  lake.  It  declares: 
"Nothing  in  this  section  contained  shall  be 
M  construed  as  to  authorize  t^e  said  corpo- 
ration to  interrupt  the  navigation  of  sajd 
atreamB."  We  are  therefore  of  opinion  that 
the  grant  in  (  3,  "all  such  lands,  waters, 
materials,  and  privileges  belonging  tc  the 
state  are  hereby  granted  to  said  corporatiMi 
for  said  purposes,"  did  not  include  lands 
covered  by  the  waters  of  Idike  Michigan. 

But,  even  if  the  grant  in  the  charter  was 
broad  enough  to  include  the  waters  of  Lake 
Michigan,  it  does  not  follow  that  the  rail- 
road company  would  have  the  right,  at  any 
lime  it  might  ue  proper,  to  take  and  ap- 
propriate to  itself  any  of  the  lands  covered 
by  the  waters  of  Lake  Michigan,  provided 
only  that  the  navigation  of  the  lake  is  not 
interfered  with.  It  is  trne  that  the  state 
holds  the  title  to  the  lands  covered  by  the 
waters  of  Lake  Michigan  lying  within  its 
boundaries,  hut  it  holds  the  title  in  trust 
for  the  people,  for  the  purposes  of  naviga- 
tion and  fiFhery.  The  state  ha»  no  power  to 
barter  and  sell  the  lands  as  the  United 
States  sells  its  public  lands,  but  the  state 
holds  the  title  in  trust,  in  its  sovereign 
capacity,  for  the  people  of  the  entire  state, 
as  held  in  People  ea  rel.  Moloney  v.  Kirk, 
162  111.  146,  45  N.  E.  830.  This  question 
was  fully  discussed  in  the  Supreme  Court 
of  the  United  States  in  Illinoig  C.  R.  Co.  v. 
Itlinois.  146  U.  S.  387,  36  L.  ed.  1018,  13 
Sup.  Ct.  Itep.  110,  and  it  was  there  held,  as 
we  understand  the  decision,  tJiat  it  was 
grants  of  narcela  of  lands  for  wharves,  piers, 
docks,  and  other  structures  in  aid  of  com- 
merce, and  grants  of  parcels  which  do  not 
impair  the  public  interests  in  the  lands  and 
waters  remaining,  which  are  sustained  by 
the  courts.  In  %e  discussion  of  the  ques- 
tion, the  court,  among  other  thin^,  said: 
"The  interest  of  the  j>eople  in  the  navigation 
of  the  waters  and  in  commerce  over  them 
may  be  improved,  in  many  instances,  by  the 
erection  of  wharves,  docks,  and  piers  there- 
in, for  which  purpose  the  state  may  grant 
tiarcels  of  the  submerged  lands;  and,  so 
ong  as  their  disposition  is  made  for  such 
purpose,  no  valid  objections  can  be  made  to 
the  grants.  It  is  grants  of  parcels  of  lands 
under  navijjable  waters  that  may  afford 
foundation  for  wharves,    piers,    docks ,  and 
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grants  of  parcels  which,  being  occupied,  do 
not  substantially  impair  the  public  inter- 
ests in  the  lands  and  waters  remaining, 
S3  L.  R.  A. 


to  the  public  upon  which  such  lands  ara 
held  by  the  state.  But  that  is  a  very  dif- 
ferent doctrine  from  the  one  which  would 
sanction  the  abdication  of  the  general  con- 
trol of  the  state  over  lands  under  the  naviga- 
ble waters  of  an  entire  harbor  or  hay  or  of 
a  sea  or  lake.  Such  abdication  is  not  con- 
sistent with  the  exercise  of  that  trust  which 
requires  the  government  of  the  stat«  to  pre- 
serve such  waters  for  the  use  of  tiie  publie. 
The  trust  devolving  upon  the  state  for  the 

Sublie,  and  which  can  only  be  discharged 
y  the  management  and  control  of  property 
in  which  the  public  has  an  interest,  cannot 
be  relinquishtd  bv  a  transfer  of  the  prop- 
erty. The  control  of  the  state  for  the  pur- 
poses of  the  trust  can  never  he  lost  azcept 
as  to  such  parcels  as  are  used  in  promoting 
the  interests  of  the  public  therein,  or  can 
be  disposed  of  without  any  substantial  im- 
pairment of  the  public  Interest  in  the  lands 
and  waters  remaining.  ...  A  grant  of 
all  the  lands  under  tne  navigable  waters  of 
a  state  has  never  been  adjud^d  to  be  within 
the  legislative  power,  and  any  attempted 
grant  of  the  kind  would  be  held,  if  not  ab- 
solutely void  on  ita  face,  as  subject  to  rev- 
ocation. The  state  can  no  more  abdicate 
its  trust  over  property  in  which  the  whole 
people  are  interested,  like  navigable  waters 
and  soils  under  them,  so  as  to  leave  theih 
entirely  under  the  use  and  control  of  private 
parties,  except  iu  the  instance  of  parcels 
mentioned  for  the  improvement  of  the  navi- 
gation and  use  of  the  waters,  or  when  par- 
cels can  be  disposed  of  without  impairment 
of  the  public  interest  in  what  remains,  than 
it  can  abdicate  its  police  powers  in  the  ad- 
ministration of  government  and  the  pres- 
ervation of  the  peace." 

It  is  not  proposed  here  to  take  or  appro- 
priate the  land  in  question  for  the  erection 
of  wharves,  docks,  or  piers,  the  construc- 
tion of  which  may  facilitate  or  aid  the  navi- 
gation of  the  waters  of  the  lake,  but  the  sole 
purpose  seems  to  be  to  appropriate  the  sub- 
merged land  for  the  private  use  of  the  rail- 
road company.  It  is  unreasonable  to  be- 
lieve that  the  legislature,  in  the  enactment 
of  J  3  of  the  charter  of  the  railroad  com- 
pany, ever  intended  to  place  in  the  hands  of 
the  company  unlimited  power  to  go  on, 
from  time  to  time,  and  appropriate  to  its 
own  use  parcel  after  parcel  of  the  lands  cov- 
ered by  the  waters  of  Lake  Michigan;  and, 
if  such  unlimited  power  was  contemplated, 
it  transcended  its  authority.  It,  in  effect, 
undertook  to  part  with  governmental  pow- 
ers, which  it  could  not  do. 

We  are,  however,  referred  to  three  cases 
in  support  of  the  position  of  the  railroad 
company;  lUinoia  C.  R.  Co.  v.  Rw:t:ri.  14 
111.  353;  Illinois  v.  Illinois  C.  K.  Co.  33  Fed. 
730,  and  IllinoU  C.  R.  Co.  v.  Illinois.  140  U. 
S.  337,  30  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110. 
Wc  do  not  regard  the  case  first  cited  as  one 
havjni;  a  bearing  on  the  question  presented 
by  this  record.  In  that  case,  after  the  Il- 
linois Central  Railroad    Company    had    lo- 
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CKtod  iU  Uiw  of  road,  with  the  conient  of  the 
atj  of  Chicago,  over  the  shore  waters  c^ 
Jmx  Michigan,  the  compauj'  applied  to  the 
oounty  court  of  Cook  eoimtj  to  ajipoint  ap- 
ptkisers  to  useu  damagcB  to  certain  par- 
ties who  owned  land  on  the  lake  shore.  The 
rmilrond  having  been  located  in  front  of  the 
preniees  of  said  lake  ehore  owners,  and 
partly  over  the  same,  the  company  sought 
to  condemn  this  property,  but  the  countf 
court  refused  the  application.  Upon  pe- 
tition for  mandamus  to  this  court  a  manda- 
mus was  awarded,  and  the  court  held : 
First,  that  the  railroad  company  had  the 
right,  with  the  consent  of  the  city,  to  locate 
lt«  line  of  road  over  the  shallow  waters  of 
lake  Michigan  on  the  line  selected;  iecond, 
that  the  right  was  not  forfeited  by  the  fail- 
ure to  locate  prior  to  January  1,  18G2;  and, 
third,  it  was  the  duty  of  the  county  court 
to  appoint  appraisers.  It  thus  appears  that 
no  question  was  raised  or  decided,  as  we 
understand  the  case,  in  regard  to  the  right 
«f  the  railroad  company  to  go  beyond  the 
200  feet  granted  and  selected  for  right  of 
way,  and  take  lands  covered  by  the  waters 
of  the  lake  tor  an  engine  house  or  for  other 
railroad  purposes  nan>ed  In  the  charter.  As 
to  the  second  case  mentioned,  that  case  was 
remored  by  writ  of  error  to  the  Supreme 


Court  of  the  United  States;  and  the  ques- 
Uons  of  law  involved  were  settled  in  Illinoia 
C.  R.  Co.  V.  lUinoit,  H8  U.  S.  3B7,  36  L.  ed. 
1018,  13  Sup.  Ct.  Rep.  110.  That  case  is 
also  relied  upon  in  the  u'guinent.  There 
may  be  found  expressions  in  the  opinion  of 
the  court  which  might  seem  to  favor  the 
view  of  appellant)  hut  when  the  facts  of 
that  case  are  taken  into  consideration,  and 
the  entire  opinion  is  examined,  we  do  not 
think  that  tlie  case  lends  support  to  the 
position  of  appellant  in  this  case. 

It  is  also  B^  up  in  the  bill  that  the  rail- 
road company  has  the  right,  as  a  riparian 
owner,  to  Hil  in  the  lake,  and  erect  ita  en- 
gine house  on  the  new-made  land.  But  this 
question  has  not  been  discussed  in  appel- 
lant's acgiunent,  and  we  must  r^rd  it  as 
waived.  Moreover,  under  the  facts  pre- 
sented by  this  record,  we  are  aware  of  no 
well-considered  case  which  would  sustain 
the  proposed  acts  of  appellant  in  filling  in 
the  lake,  and  erecting  upon  the  newly  made 
land  an  engine  house. 

The  decree  of  (fce  Superior  Court  ioill  be 
aflir,»e4. 
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agreement  witb  a  rJvsl  rompanr  flilns  the 
price  to  be  charged  for  gos  In  a  certain  cllj 
In  which  Cb«lr  pipes  nre  laid,  aad  binding  It 
to  refuse  to  suppi;  gas  to  customers  supplied 
fram  tbe  rival's  pipits. 


APPEAL  by  relator  from  a  judgment  of 
the  Circuit  Court  for  RandoI[A  County 
in  favor  of  defendant  in  a  quo  warranto 
proceeding  to  forfeit  defendant's  franchises. 

The  facts  are  stat«d  in  the  opinion. 

JVessrs.    VPilllam  H.  VPilllamaon    and 
TvMMk  H.  Snyder  for  appellant. 

Mr.  J.  3.  H.  LftFollette  for  appellee. 
On  ptlition  for  rehearing. 

UeasTs.    3.   \P.  He»dlnKton  and  3.  F. 
I<nFollett«,  for  appellee: 

The  complaint  does  not  make  a  case  uq- 

HoTl. — Vor  other  osei  In  tills  series  as  to 
forfeiture  of  corporate  rbsrter  tor  ealerlns  com- 
bination to  create  mooepolr.  see  People  v.  North 
River  Segar  Ref.  Co.  (N.  T.)  9  L.  R.  A.  SS, 
aod  note.  See  also  Leslie  v.  Lorlllard  (N.  T.) 
1  L.  R.  A.  166,  sod  Hate. 
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der  the  law  as  laid  down  by  the  court. 
There  is  absolutely  no  averment,  not  even 
in  the  way  of  a  conclusion,  showing  that 
anyone  has  been  damaged  or  hurt,  or  that 
any  damage  is  threatened.  In  the  absence 
of  an  averment  that  the  rale*  fixed  were 
exorbitant,  we  must  infer  that  the  rates 
were  reasonable  and  as  low  as  gas  could  be 
furnished. 

fixing  a  price  on  goods,  wares,  and  mer- 
chandise is  not  an  offense  against  the  pub- 
lic If  no  one  is  hurt  in  person  or  purse, 
we  know  of  no  reason  why  it  can  be  said 
that  corporations  offend  against  the  law  of 
their  creation. 

A  party  "can  l^^lly  prove  no  material 
fact  which  the  aeclaration  doee  not  allege." 

Gould,  PI.  100. 

A  pleadina  must  aver  facts,  and  not  con- 

Catkcy  V.  Oreentbxtrgk,  78  Ind.  233  ;  Bootlt 
V.  Coin  County  Comra.  84  Ind.  428 ;  Jaekaon 
School  Tvrp.  V.  Farlaw,  75  Ind.  USj  Kruft 
V.  Dame,  85  Ind.  309. 

Tliere  is  no  averment  that  any  ciutomer 
of  the  Citizens'  Qas  &  Oil  Mining  Company 
ever  asked  to  be  supplied  with  gas  from  tlic 
pipe  lines  of  the  defendant, 

.^ver^f  v.  Dougherty,  102  Ind.  443,  62  Am. 
Rep.  080,  2  N.  E.  123 ;  Moore  v.  Blale  ex  rel. 
Johmon.  71  Ind.  478. 

Prior  to  the  act  approved  March  5,  1897, 
there  was  no  statute  in  this  state  making 
any  agreement  or  combination,  the  purpose 
of  which  was  to  prevent  competition  in  any 
kind  of  businees,  unlawful. 
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JoTdam,  Ch.  J.,  delivered  the  opiiuon  of 
the  court: 

This  is  a.  proceeding  in  que  wamtnto  by 
the  state  of  Indiana,  on  the  relation  of  the 

Sroeecuting  attorney  of  the  twenty-sixth  ju- 
icial  drcuit,  to  dissolve,  and  seize  the  cor- 
porate franchises  of,  appellee  The  renue 
of  the  cause  wae  chuiged  from  the  Jay  cir- 
cuit court  to  the  Randolph  circuit  court, 
in  which  court  a  demurrer  was  sustained  to 
tiie  information  for  insutDoioicy  of  facte, 
and  Judgment  was  rendered  in  favor  of  ap- 
pellee thereon.  The  state  appeals,  and  as- 
signs error  on  the  ruling  of  the  court  in 
sustaining  the  demurrer  to  the  informatioiL 
The  information  allegee:  That  the  de- 
fendant is  a  corporaUon  duly  organized  in 
December,  18SS,  under  the  laws  of  the  state 
of  Indiana  relatine  to  the  incorporation  of 
manufacturing  and  mining  oompaniea.  The 
object  of  its  or^BJUsaiJon  is  to  conduct  the 
business  of  mimns  oil  and  gae,  and  to  fur- 
nish the  same  for  fuel  and  illuminating  pur- 
poses and  for  propelling  machinery,  etc 
Its  place  of  business  or  operation  is  stated 
to  t>e  at  the  city  of  Portland,  in  the  state  of 
Indiana.     After    its     incorporation    it     ob- 


inhahitants  with  gae  for  light 
it  engaged  in  furnishing  gas  to  them  for 
such  purposes.  That  the  citizens'  Natural 
Gas  t  Oil  Company  was  also  duly  incorpo- 
rated in  February,  18S&,  under  the  same 
laws  and  for  the  same  purposes  as  was  de- 
fendant, and  It  also  was  granted  tlie  privl- 
l^e  br  the  city  of  Portland  to  la^  its  pipes 
in  and  along  tiie  streets  of  the  city  for  the 
same  piirposrs  as  wae  defendant,  and  it  en- 
gaged in  supplying  ras  to  the  inhabitants 
of  said  city  for  fuel  Mid  light.  Aft«r  al- 
leging theae  facte,  the  information  charges 
that  the  defendant  on  tne  lat  day  of  Sep- 
tember, 19Q1,  "in  violation  of  law  and  in  the 
abuse  of  ite  coroorato  powers,  and  in  the 
exercise  of  privileges  not  conferred  upon  it 
by  law,"  entered  into  a  certain  agreement  or 
combination  with  said  Citizens'  Gas  &  Oil 
Mining  Company  "to  fix  the  rate  of  gas  to 
be  charged  by  them,  and  eaoh  of  them,  to 
the  consumers  in  said  city  of  Portland." 
It  was  further  agreed  by  and  between  the 
defendant  and  said  other  mentioned  com- 
pany that  "neither  of  said  companies  should 
or  would  attach  the  service  pipes  of  any  gas 
consumer  in  said  city  to  its  pioe  lines  if  at 
the  time  Kuch  customer  or  consumer  was  a 
patron  of  the  other  company."  It  is  fur- 
ther averred  that  the  defendant  has  observed 
and  comnlied  with  said  agretnnent,  and  the 
price  of  gae  has  been  fixed  thereto,  and  it 
nas  at  all  times  refused  to  sell  or  furnish 
gas  to  the  inhabitants  of  said  city  at  any 
otheir  price  than  the  one  fixed  by  said  agree- 
ment, and  in  pursuance  of  said  agreement, 
and  in  order  to  prevent  competJtion,  it  has 
refused,  and  still  refuses,  to  supply  divers 
inhabitants  of  the  said  city  of  Portland  with 
K3  L.  R.  A, 


gas,  who,  as  it  il  alleged,  w 
of  gas  from  the  pipe  line  of  the  said  Citi- 
zens' Gas  A  Oil  ]mning  Company.  It  is  fur- 
ther alleged  that  there  is  no  other  corpora- 
tion, company,  or  person  in  said  city  en- 
gaged in  supplying  ms  for  light  and  fue) 
to  its  inhobitAnts.  The  information  is  not, 
a  model  pleading,  and  may  perhaps  be  said 
to  be  open  to  the  objection  that  in  sotne 
respects  it  is  uncertain,  and  in  others  state*, 
conclusions  instead  of  facts.  The  question, 
however,  presented  for  our  decision,  is,  Are- 
the  facts  as  therein  alleged  sufficient  to  en- 
title the  state  to  demand  that  the  appellee'a 
corporate  franchisee  shall  be  declared  for- 
feited? Reduced  to  a  simple  proposition, 
the  gravamen  upon  which  it  baaes  its  de- 
mand for  a  forfeiture  of  the  defendant's, 
corporate  rights  is  that  it  has,  by  an  agree- 
ment, ill^ally  united  with  the  Citizeau* 
Qas,  etc.,  Company,  a  competing  company, 
under  which  agreement  the  price  of  gas  to. 
be  charged  consumers  has  been  flTed,  and 
has  agreed  with  said  company  that  neith^ 
would  furnish  gae  to  persons  who  were  pa- 
trons of  the  other  oompany.  By  this  sgreo- 
mcnt  it  appears  that  it  woe  controlled,  and' 
at  all  times  refused  to  furnish  its  product 
to  divers  inhabitants  of  the  dty  of  Port- 
land, simply  because  they  were  coneumere- 
of  gas  from  the  lines  of  the  Citizens'  Gs« 
Company.  The  insistence  of  counsel  for  the- 
state  is  that  the  defendant,  under  the  facto 
charged  in  the  information,  is  shown  to  have, 
combined  with  the  Citizens'  Gag  C<:aipany  to. 
fix  and  maintain  the  price  of  gas,  and  that 
these  companies  agreed  with  each  other  not 
to  furnish  gas  to  consumers  who  were  pa- 
trons of  the  other  company,  in  order  to  pre- 
vent legitimato  competition;  that,  in  carry- 
ing out  the  compact  or  agreement,  the  de- 
fendant exercised  powers  not  conferred  by 
law,  and  committed  an  act  violative  of  law, 
and  is  shown  to  have  abused  the  rights  con- 
ferred upon  it  by  the  etato,  and  hence  it 
ought  to  be  ousted  frwn  longer  or  further 
exercising  ito  corporate  rights.  The  Code- 
provides  that  an  information  may  be  tiled 
against  a  corporation  when  it  doee  or  omita 
acts  which  amount  to  a  surrender  or  forfeit- 
ure of  its  rights  and  privileges  as  a  corpo-. 
ration,  or  when  it  exercises  powers  not  con-^ 
ferred  hy  law.  Bums's  Rev.  Stat  1894,  f. 
1145  (Rev.  Stot.  1881,  {  1131;  Horner'a 
Rev.  Stat.  1897,  !  1131,  aubd.  4).  The  stat-^ 
uto  exacts  that  the  intormaUon  "shall  con- 
sist of  a  plain  statoment  of  the  facts  which: 
constitute  the  grounds  of  the  proceeding  ad- 
dressed to  the  court."  Bums's  Rev.  Stat. 
181)4,  !  1147  (Rev.  Stat.  1881,  {  1133;  Hor- 
ner's Rev.  Stat.  18ST,  i  1133).  The  authori- 
ties assert,  as  a  general  rula,  that  courts- 
will  proceed  with  extreme  ca.utian  in  the  for- 
feiture of  corporat*  franchises,  and  a  corpo- 
ration will  not  be  deprived  thereof  unlesa 
under  express  limitation,  or  tor  a  plain 
Abuse  of  its  powers,  whereb}'  It  fails  to  ful- 
fil the  design  and  purpose  of  ito  organization. 
When  the  state  seeics  to  deetroy  the  life  of 
an  incorporated  body,  it  is  required  to  shovr 
some  grave  misooftduct, — swne  act,  at  least, 
by  which  it  has  offended  the  law  of  tbs  crea- 


ism. 
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tion.  or  M>in«thing  material  which  tends  to 
produM  injuTj  to  the  public,  uid  not  merely 
that  which  affects  oul;  private  interests,  for 
which  other  adequi-te  remedies  are  provided. 
High,  Extr.  Legal  Rem,  §i  649,  054;  People 
▼.  tlOTth  River  Sugar  Ref.  Co.  121  N,  Y.  592, 
9'L.  R.  A.  33,  24  N,  E,  832;  Bank  of  Vin- 
certnct  T.  8tate,  1  Blackf.  267,  12  Am.  Dec. 
234.  Where,  however,  the  facte  disdoee  that 
a  corporation  baa  failed  in  Uie  discharge  ot 
ita  corpornte  duties  bj  uniting  with  others 
in  carryinj^  out  an  agreement,  the  perform- 
ance of  which  is  detrimental  or  injurious  to 
the  public,  it  thereby  may  be  said  to  offend 
•gainst  the  lew  of  its  creation,  bjkI  conse- 
quently forfeits  its  right  to  longer  exercise 
its  franchises,  and  is  subject  to  a  judgment 
o(  ouster.  People  y.  Sorth  River  Sugar 
Ref.  On.  54  Hun,  354,  5  L.  R.  A.  380,  7  N.  Y. 
Supp.  406,  121  N.  Y.  582,  6  L.  R.  A.  33,  24  N. 
B,  832;  State  ex  rel.  Colbam  y.  Olerlin 
Bldfl.  tf  L.  AsKO.  35  Ohio  St.  258;  atate  v. 
Oincirniati,  V.  O.  d  T.  P.  R.  Go.  47  Ohio  St, 
ISO,  7  L.  R.  A.  319,  23  N.  E.  928;  State  ea 
rel.  Wntaon  v.  Standard  Oil  Co.  49  Ohio  St. 
137,  16  L.  R.  A.  146,  30  N.  E.  279;  High, 
Vxtr.  Legal  Rem.  i  006.  Courts  have  en- 
larged the  rule  so  that  bji  information  in  the 
nature  of  a  quo  warranto  is  now  regarded, 
not  only  as  appropriate  means  of  testing  the 
right  to  exercise  corporate  franchises,  but 
■Qch  proceedings  are  also  a  proper  remedy 
for  the  abuse  l^  a  corporation  of  the  powers 
with  which  it  has  berai  invested.  Bead, 
PrJT.  Corp.  i  (i3.  Of  course,  as  asserted  by 
the  authorities  previously  cited,  proceedingB 
in  quo  warranto  will  not  be  countenanced  or 
receive  the  sanction  of  a  court,  as  a  generU 
mlc^  where  the  act  complained  of  is  of  a 
trivi*]  character,  or  where  the  abuse  charged 
may  be  said  to  be  a  doubtful  one,  or  there 
exist*  any  other  adequate  or  ample  remedy 
therefor.  Id.  i  436.  Oorporatioiu  are  rec- 
4^nized  as  creatures  of  tlie  law,  and  they 
certainly  owe  obedi»ice  thereto;  and  when 
they  fail  to  perform  duties  which  they  were 
ereated  to  discbarge,  and  in  which  the  public 
have  an  interest,  or  where  they  do  unautbor- 
ieed  or  forbidden  acts,  the  state  unquestion- 
ably has  the  right,  and  it  is  its  duty,  to  ob- 
ject, and  it  nia.y  Interpose  by  information, 
and  wrest  from  the  offending  corporation  its 
franchises.  Id.  gg  840,  841;  Coolc,  Stoct, 
Stockholders,  &  Lorp.  law,  {  636;  People  ea 
rel.  Atly.  Oen.  v.  Daghaway  Aeso,  84  Cal. 
114,  12  L.  R.  A.  117,  24  Fac,  S77.  Appellee 
is  in  its  nature  a  public  corporation,  which 
fact  has  been  recognized  by  our  I^slature 
In  conferring  upon  companies  engaged  in  a 
business  of  like  character  the  ri^t  of  emi- 
nent dranaia.  Acts  1889,  p.  22  (Burns's 
Rev.  Stat.  1894,  i  6103).  Being  the  crea- 
ture of  the  law,  the  franchisee  granted  to  it 
by  the  state— in  theory,  at  least — were 
granted  as  a  public  bene^t;  and  in  accept- 
ing its  rights,  under  the  laws  of  the  state, 
it  impliedly  a^eed  to  carry  out  the  purpose 
or  (*ject  of  Ita  creation,  and  assumed  obli- 
gations to  the  public,  and  such  obligations  It 
IB  required  to  disobaTge.  Bea^h,  Trusts,  J 
221 ;  Thomtu  v.  West  Jer»ey  R.  Co.  101  U. 
f1.  71,  2S  L.  ed.  960.  It  certainly  can  be 
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said,  and  the  proposition  is  sustained  t^  am- 
pts  authority,  that,  in  furtlierance  of  the 
purposes  for  which  it  was  created,  it  owed 
a  duty  to  the  public.  Its  duty  towards  the 
citizens  of  the  city  of  Portland,  and  their 
duty  towards  it,  may  tie  said  to  be  somewhat 
reciprocal;  ajid  any  dealings,  rules,  or  regu- 
lations between  it  and  them  which  do  not 
secure  tne  just  riglits  of  both  paxtiea  eaji- 
not  receive  the  approbation  of  a  court.  The 
law,  among  other  things,  exacted  of  appel- 
lee the  duty  to  ofTer  and  supply  gae  impar- 
tially, so  far  a«  it  bad  the  ability  or  capaci- 
ty to  do  so,  to  alt  persons  desiring  its  use 
within  the  territory  to  which  its  business 
was  oonflned,  provided  always  such  persons 
made  the  necessary  arrangements  to  receire 
it,  and  complied  with  the  company's  reasona- 
ble regulations  and  conditions.  Portland 
Natural  Oat  d  Oil  Co.  v.  Stale  ea  ret.  Keen, 
135  Ind.  64,  31  L,  B,  A,  639,  34  N.  E.  818, 
and  authorities  there  cited;  People  ea  rel. 
Peabody  v.  Chicago  Qat  Tnwt  Co.  130  111, 
2B8,  8  L.  E.  A,  497,  22  N.  E,  798;  GMoago 
Gatlight  d  Coke  Co.  v.  People's  Gaslight  A 
Coke  Co.  121  111,  630,  13  N,  B.  169;  Weet- 
fUld  Gas  a  Mill.  Co.  v.  MendenhaU,  142  Ind. 
638,  41  N.  E.  1033;  Central  V.  Teleph.  Co. 
V,  Bradbury,  106  Ind.  1,  5  N.  E.  721 ;  Cen- 
tral V.  Teleph.  Co.  v.  State  ex  rel.  Falley, 
118  Ind.  104,  19  N.  E.  804;  Central  U.  Tel- 
eph. Co.  V.  Sicoveland,  14  Ind.  App.  341,  42 
N.  E,  1036;  8  Am.  1  Eng.  Eno.  Law,  p.  614. 
It  is  an  old  and  familiar  maxim  that  "com- 
petition is  Vbe  life  of  trade,"  and  whatever 
act  destroys  competition,  or  even  relaxes  it, 
uptm  the  part  of  those  who  sustain  relations 
to  the  public,  is  regarded  by  the  law  as  inju- 
rious to  public  interests,  and  is  therefore 
deemed  to  be  unlawful,  on  the  grounds  of 
public  policy.  Greenhood,  Pub.  Pol.  pp. 
664,  656;  Chieago  GaaligM  d  Coke  Co.  v. 
People's  Qaalight  i  Goke  Co.  121  111.  530, 
13  N.  E.  169;  Qibbg  v.  Coneolidated  Oai  Co. 
130  U.  S.  306,  32  L.  ed.  979,  9  Sup.  Ct  Rep. 
6SS;  Hooker  v.  Vandeuiater,  4  Denio,  349, 
47  Am.  Dec.  2.'>8;  CotwumerM'  Oil  Co.  y. 
VwinenMifcer,  142  Ind.  660,  41  N.  E.  1048; 
Beadi,  Priv.  Corp.  »  64,  66.  The  authori- 
ties affirm,  as  a  general  rule,  that  If  the  act 
eranplained  of,  by  its  results,  will  restrict 
or  sti&e  competition,  the  law  will  regard 
such  act  as  incompatible  witli  public  pcdicy, 
without  any  proof  of  evil  int«nt  on  the  part 
of  the  actor,  or  actual  injury  to  the  public. 
The  inquiry  is  not  as  to  the  degree  of  injur; 
inflicted  upon  the  public.  It  is  sulBcientto 
Icnow  that  the  inevitable  tendency  of  the  act 
is  injurious  to  the  public.  Central  Ohio 
Salt  Co.  T.  Guthrie,  35  Ohio  Bt.  B66;  Sicon 
V.  Chorpenning,  20  Cal.  182;  State  e»  rel. 
Watson  V.  Sfantfard  Oil  Co.  40  Ohio  St.  137, 
16  L.  H.  A.  145,  30  N.  E.  279;  Oibhi  v. 
Smith,  115  Maes.  692;  Riohardton  v.  Buhl, 
77  Mich.  632,  6  L.  R.  A.  467,  43  N.  W.  1102; 
Pacific  Factor  Co.  v.  AdUr,  90  Oal.  110,  27 
Pac.  30;  Beach,  Trusts,  |  82, 

Beco<^iizing  and  adopting  the  principles 
to  which  we  have  referred  as  sound  law,  we 
nert  proceed  to  apply  them  a«  a  twst  to  the 
facts  involved  in  this  caea.  It  will  not  be 
unrmsonable  to  presume  that  one  of  the  ob- 
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jects,  upcm  tbe  part  of  the  dt;  of  Fortland, 
In  gTUtting  permissiiw  to  the  Citizans'  Ou 
Company  to  la;  it*  pipes  tuul  mains  aloag 
and  under  the  streets  of  that  city,  after  it 
had  awarded  the  same  rights  to  irppellee, 
\va8  that  t^ere  might  be  a  reasontible  and 
fair  competition  between  these  two  compa- 
nies. I)^  the  agreemeot  in  questitnt,  when 
carried  into  effect,  the  patrons  of  one  com- 
pany were  excluded  from  being  supplied  with 
gas  from  the  other  company.  Each  com- 
pany wuB,  by  the  terms  of  the  sgreement, 
bound  to  abide  by  and  maintain  Uie  prices 
fixed,  ami  each  was  prohibited  fmn  fur- 
nishine  gas  to  the  customers  of  the  other. 
Tha.t  Uie  people  of  that  city  who  desired  to 
become  consumers  of  gas  were,  by  the  agree- 
ment in  questitm,  deprived  of  tJie  benefits 
that  might  result  to  them  from  competition 
between  the  two  companies,  certainly  cannot 
be  successfully  denied.  The  exclusion  of 
competition,  under  the  agrefflnent,  redound- 
ed solely  to  the  benefit  of  appellee  and  the 
other  conipany,  and  the  enforcement  of  the 
compact  between  them  could  be  nothing  less 
thsn  detrimraital  to  the  public.  By  uniting 
in  this  agreement,  appellee  disabled,  or  at 
least  professed  to  have  disabled,  itself  from 
the  performance  of  its  implied  duties  to  fur- 
nish gas  impartially  to  alt,  and  thereby 
made  public  accommodfttions  subservient  to 
its  own  private  interests.  The  agreement 
in  controversy,  as  it  is  disclosed  by  the  facts 
averred  in  the  information,  evidently  could 
serve,  so  tar  as  the  public  wss  concerned,  no 
other  purpose  than  a  restrictiiMi  upon  com- 
petition, and  created  at  least  a  baeis  for  a 
monopoly.  The  law,  as  we  have  seen,  is  inimi- 
cal to  monopolies,  and  recognizm  the  right 
of  the  public  to  have  the  benefit  of  a  fair 
and  healthy  competition,  and  requires  that 
equal  facilities  and  ressonable  rates  in  car- 
rying out  the  purposes  of  Buch  business  as 
that  in  which  appellee  is  engsged,  so  far  as 
practicable,  be  secured  to  all.  In  Gnimum.- 
era'  Oil  Co.  v.  Nnnnemaknr,  142  Ind.  568,  41 
N.  E.  10.11,  we  said:  "The  law  has  always 
been  hostile  to  the  creation  of  monopolies 
when  they  tend  to  impair  the  interest  of  the 
public  It  is  elementary  that  whatever  is  in- 
jurious to  or  against  the  public  good  is  void 
on  the  ground  of  public  pK>liey,  This  policy 
unquestionably  favors  competition  in  trade, 
to  the  end  that  its  commodities  may  be  af- 
forded to  the  consumer  as  cheaply  as  possi- 
ble, and  is  opposed  to  monopolies  which  tend 
to  advance  prices  to  the  injury  of  the  public 
in  general."  In  the  appall  of  Thomas  v. 
Wext  Jersey  R.  Co.  101  U.  S.  83,  25  L,  ed. 
9.'i2.  Miller.  J.,  speaking  as  the  orran  of  the 
SS  L.  R.  A. 


court,  said:  "Where  a  o  , 
railroad  company,  has  granted  to  it  l^ 
charter  a  franchise  intended  in  large  meas- 
ure to  be  exercised  for  the  public  good,  the 
due  performance  of  those  functions  being  the 
consideration  of  the  public  grant,  any  con- 
tract which  disables  the  corporation  from 
performing  those  functions — which  under- 
takes, wiuiout  the  consent  ot  the  state,  to 
transfer  to  others  the  rights  and  powers  con- 
ferred by  the  charter,  and  to  relieve  the 
grantees  of  the  harden  which  it  impoees — is 
a  violation  of  the  ocMitraot  with  uie  state, 
and  is  void,  as  against  public  poli<7."  Whlls 
appellee,  l^  the  sgreement  in  ooitroversy, 
csniiot  be  said  to  have  fully  renoonced  an- 
tonomy,  still  it  did  so  to  the  extent,  at  least, 
that  it  thereby  disabled  ita^f  from  supplying 
persons  with  gas  who  were  patrons  of  tbs 
other  company.  That,  tfy  entering  into  this 
sgreement  and  carrying  it  into  execution, 
appellee  violated  the  principles  of  public 
policy  and  clearly  abused  tbe  rights  and 
powers  conferred  upon  it  by  the  state,  and 
may  be  said  to  have  <»Fended  a^nst 
the  law  of  its  creation,  there  can  be  no 
question.  Such  an  Illegal  act  or  agres- 
ment  upon  the  part  of  a  corporation  like 
Rppellee  cannot  be  permitt«d  to  override 
the  law,  and  it  was  the  manifest  duty  of  the 
state  to  interpose,  as  it  has  dime,  and  call  it 
to  account :  and,  if  the  charge  made  is  estab- 
lished, B  deserving  penalty  ought  to  be  in- 
flicted. 

In  addition  to  the  prayer  for  the  forfeit- 
ure of  appellee's  rights  as  a  corporation,  the 
informntion  asks  that  such  other  relief  be 
grsnted  as  is  just  and  proper.  Hie  rule  is 
well  settled  that  a  court,  in  cases  in  quo 
warranto  proceedings,  like  this,  if  the  facts 
justify,  may,  in  the  exercise  of  its  discre- 
tion, render  a  judgment  against  defendant, 
declaring  a  forfeiture  of  its  corporate  fran- 
chises, or  t^e  judgment  may  be  a  forfeiture 
or  ouster  <m1y  of  the  right  of  the  defendant 
to  carry  out  or  continue  the  illegal  aot  or 
acts  charged  and  established.  State  ea  rel. 
Walson  y.  Standard  Oil  Co.  4S  Ohio  St.  137, 
l.-i  L.  R.  A.  145,  30  N.  E.  278;  Cook.  Stock, 
Stockholders,  ft  Corp.  le.w,  i  63,'i. 

From  whst  we  have  said,  it  follows  that 
the  court  erred  in  sustaining  appellee's  de- 
murrer to  the  information;  and  the  judg- 
ment ia  therefore  reveraed,  and  the  cause  re- 
manded, with  instructions  to  the  trial  court 
for  further  proceedings  consistent  with  this 

Blearing  denied. 
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MARYLAND   COURT   OP   APPEALS. 


STATE  of  Maryland. 


for  vnrpoaes  of  taxBtloB  limited 

Tiloe  Df  lu  property  other  than  patent) 
granted  b;  the  Uolted  fitates.  rince,  andet 
the  Code.  art.  81,  i|  2,  4,  141,  144,  the  tax 
li  lerled,  not  upon  the  corporaCioD  or  Iti 
nock,  but  upon  the  owners  of  the  sbsrei. 
S*  A  tAx  Iwlod  up  OH  eorpormto  atocb 
1*  Boi  protalbltrd  by  the  CoDStltutlOD  of 
the  United  Btates,  altboagh  the  corporation 
l«  tbe  owner  of,  and  Iti  nock  irai  largelr  paid 


(Juo 


2a,  ISM.) 


APPEAL  by  defendant  from  a  jud^ent 
of  the  Court  of  Common  Pleas  m  fa- 
vor of  plaintiff  in  a  suit  to  recover  t&zea 
alleged  to  be  due  and  unpaid.     Affirmed. 

3!%e  fatrta  are  stated  in  the  opinion. 

Meaars.  FisIiBr,  Bmae,  ft  Flsber  for 
appellant. 

Meaari.  J.  Alexander  PrestoB,  Alex- 
ander PreatoB,  and  Robert  Lndlew 
^^eatoB,  for  appellee: 

The  exemption  of  property  from  taratiin) 
does  not  exempt  the  value  of  sharea  of  stock 
to  the  extent  of  tbe  value  of  lucb  property. 
Tbe  tax  is  not  a  tax  upon  the  stock  or  upon 
the  corporation,  but  upon  the  owners  of  the 
shares  of  stock,  though  tbe  officers  of  the 
corporation  are  made  tbe  agents  of  the  stat« 
for  the  collectjon  of  tbe  state  tax.  It  is 
not  material  what  assets  or  other  property 
make  up  tbe  value  of  tbe  shares. 

United  Btatet  Electrio  Potcer  £  Light  Co. 
V.  State,  79  Md,  70,  28  Atl.  798 ;  Firemen's 
Int.  Co.  V.  Baltimore,  23  Md.  311;  Balti- 
more v.  Canton  Co.  03  Md.  21S. 

Tbe  ownership  of  patent  rights  carries 
with  it  no  exemption  from  laws  of  tbe  state 
wherein  the  business  of  tbe  owner  of  the 
patent  is  carried  on. 

Jordan  v.  Dayton  Overaeere,  4  Ohio,  S94; 
Stale  em  rel.  American  V.  TeUg.  Co.  v.  Bell 
Teloph.  Co.  36  Ohio  St.  2S7,  38  Am.  Rep, 
6S3i  Palmer  v.  State,  39  Ohio  St.  SSS,  4S 
Am.  Rep,  429. 

Not  only  can  the  state  regulate  the  use 
of  patents  within  its  boundaries,  but  it  may 
even  prevent  the  owner  from  selling  or  dis- 
posing of  the  articles  manufactured  under 
hie  patent. 

Patteraon  v.  Kentucky,  97  U.  8.  501,  24 
U  ed.  1115;  Webber  v,  Virginia,  103  U.  S. 
~~VoTB. — E'er  taxation  of  patent  rlibts,  see 
cases  in  nott  to  Com.  v.  Pett;  <Kt.)  29  L.  R. 
A.  on  page  792 ;  also  People  ew  rel.  Edison  Elec- 
tric IlluQilnatlng  Co,  V,  Brooklyn  Bd.  of  Aises- 
inrs  (N.  Y.I  42  L.  R.  A.  290.  and  State  u  rel, 
Gnllltrrt  v.  Hallldar  (Ohio)  49  L.  B,  A.  437. 
£3  h.  R.  A. 


344,  26  L.  ed.  S66;  Livingaion  v.  Tan  Ingen, 
9  Johns.  607. 

Even  government  agencies  are  only  ex- 
empt from  state  taxation  in  so  far  as  it 
interferes  with  their  efDciency  in  perform- 
ing the  functions  by  which  ijiey  su^s  tha 
government. 

Weaiem  U.  Teleg.  Co.  y.  A.tty.  Oen.  125 
U.  S.  661,  31  L.  ed.  794,  8  Sup.  Ot.  Rep. 
961. 

The  property  ot  corporations  may  b* 
taxed  even  though  they  be  agents  for  tha 
United  States;  the  property  is  that  of  tha 
agents,  not  at  the  United  States. 

CeMtroI  P.  R.  Co.  v.  California,  162  U.  S. 
126,  40  L.  ed.  914,  16  Sup.  Ct.  Rep.  76S; 
Weatem  O.  Teleg.  Co.  v.  Taggart,  163  U. 
S.  2,  41  L,  ed.  49,  16  Bup.  Ct.  Rep.  10S4. 

In  People  ex  rel,  Editon  Eleotrio  Light 
Co.  V,  Campbell,  13S  N.  ¥.  S43,  20  L.  R. 
A.  463,  34  N,  £.  370,  the  whole  capital 
stock  of  the  corporation  was  invested  in 
United  States  patents;  yet  it  was  held  to 
be  subject  to  taxation  by  the  New  York 
court  of  appeals. 

Where  shares  of  stock  are  Invested  to 
United  States  bonds,  in  assessing  the  value 
of  the  stock  the  value  of  the  bonds  need  not 
be  deducted  from  the  total  value  of  tbe  capi- 
tal stock. 

People  y.  Some  Ins.  Co.  92  N.  Y.  328. 

The  proper  test  ot  the  value  of  stock  is  ita 
earning  power,  not.  What  are  the  assets  ot 
tbe  corporation  T 

People  V.  Amerioott  Bell  Teleph.  Co.  117 
N.  Y.  243,  22  N.  E,  1067. 

Koberta,  J.,  delivered  tbe  opinion  of  the 

This  suit  was  brought  by  the  state  of 
Maryland  in  the  court  of  conunon  pleas  of 
Baltimore  city  to  recover  from  tbe  appel- 
lant certain  taxes  assessed  upon  its  capital 
stock,  and  claimed  to  be  due  tbe  state  for 
the  year  1896.  The  case  was  tried  before 
the  court  bdow  without  the  aid  of  a  jury. 
At  the  trial  below,  the  state  (appellee  here) 
offered  in  evidence  tbe  tax  bill,  properly  cer- 
tified, when  it  was  admitted  that  the  state 
tax  commission^'  bad  duly  assessed  tbe  cap- 
ital stock  of  the  appellant  for  the  year  1S95, 
and  that  the  appellant,  refusing  to  abide  by 
the  action  and  determination  of  tbe  tax  com- 
missioner, took  its  appeal  to  the  comptrol- 


with  tbe  provisions  of  the  Code,  and  it  is 
conceded  that  the  assessment  on  which  tbe 
taxes  are  claimed  is  in  accordance  with  the 
valuation  fixed  by  the  treasurer  and  comp- 


evidence  of  similar  character  to  that  of  tbe 
appellee,  showing  the  valuations  of  itsstodc 
as  made  by  the  tax  commissiooer  and  on  ap- 
peal by  the  comptroller  and  treasurer,  and 
that  tJie  same  are  proper  evidence  of  tbe 
facts  stated,  Tbe  apptulant,  as  shown  by 
tbe  record,  was  incorporated  on  the  Bth  ot 
March,  1892,  under  trie  general  incorpora- 
27 
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timt  laws  of  the  state  of  Mnrjland.  for  tbe 

Surpose  of  "acquiring,  developing,  improv- 
V,  using,  working,  or  otherwise  utilizing 
aiM  disposing  of  the  patented  inventions  fol- 
lowing, for  which  patents  have  been  granted 
in  the  United  states  and  Canada;"  t)ien  fol- 
lows a  list  of  the  patents  referred  to,  which 
do  not  require  enumeration  here.  The  ap- 
pelant transacts  its  business  in  this  state 
and  elsewhere,  and  owns  real  and  personal 
property'  other  than  the  patent  rights  men- 
tioned herein.  The  aggregnte  authorized 
capital  dtock  of  the  appellant  is  S1,ODO,000, 
divided  into  10.000  shares  of  the  par  value 
of  $100  each.  The  charter  of  the  appellant 
in  express  terms  provides  that  "the  said  cor- 
poration is  formed  upon  the  articles,  condi- 
ticms  and  provisions  herein  expressed,  and 
subject  in  all  particulars  to  the  limitations 
relating  to  corporations,  which  are  c<Hitained 


s  of  a  meeting  of  its  sharebotders  on 
the  10th  of  March,  1892,  at  which  all  of  ita 
stock  was  subscribed  for,  except  405  shares, 
and  paid  for  br  a  lot  and  factory  and  chat- 
UIs  to  the  value  of  «G7,7B1.09,  and  the  as- 
signment of  valuable  United  States  patents, 
claimed  to  be  essential  to  tbe  business  of 
tbe  appellant;  and  it  was  further  proved 
that  the  Canadian  patents  were  never  used 
by  it,  and  that  it  baa  never  engaged  in  the 
manufacture  of  its  patented  product  in  Can- 
ada. The  aforegoing  statement  substantial- 
ly pTesetita  the  facts  essential  to  a  proper 
understanding  of  the  nature  and  character 
of  the  controversy  arising  on  this  appeal. 
The  appellee  offered  one  instruction  in  the 
court  below,  which  was  granted,  and  sought 
to  exclude  certain  testimony  by  means  of 
four  motions  offered  for  that  purpose,  each 
of  which  was  overruled  by  the  court.  The 
appellant  ofTercd  six  prayers,  all  of  which 
were  rejected  except  the  fifth,  which  ^a 
granted.  The  finding  and  judgment  being 
against  the  appellant,  it  prosecutee  this  ap- 

The  questions  here  presoited  are  impor- 
tant to  the  interests  of  bot,h  parties.  Im- 
portant to  the  appellee,  not  (ml]'  because  its 
revenues  are  affected  by  the  determinaUon 
of  the  issues  here  presented,  but  because  it 
adopts  and  declares  the  rule  of  law  to  be  ad- 
hered to  in  all  cases  ol  like  charact«r  with 
the  one  now  under  consideration.  It  is 
clearly  important  to  the  appellant  by  vir- 
tue of  the  fact  that  it  involves  the  question 
of  its  liability  for  the  payment  of  vel  non  oi 
the  taxes  aaaessed  upon  a  large  tuid  valua- 
ble property,  which  the  court  of  last  resort 
of  an  adjoining  slater  Btat«,  whoae  decisions 
are  entitled  to  and  recdve  tbe  highest  ccm- 
sideration  by  this  court,  has  declared  ad- 
versely to  the  contention  of  the  appellee  ad- 
vanced and  sought  to  be  maintained  on  this 
appeal.  The  leading  question  which  this 
appeal  presents  is  whether,  in  the  assessment 
of  tbe  capital  stock  of  the  appellant  cMn- 

Iiany  for  purposes  of  taiation,  the  appel- 
ant is  entitled  to  have  the  assessment  lim- 
ited to  the  value  of  the  property  other  than 
the  patents  granted  by  the  United  States. 
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There  is  another  question  closely  interwoven 
with  tbe  main  proposition  just  stated,  and 
will  be  considered  in  the  course  of  thie 
opinion,  which  relates  to  the  constitution- 
ality, both  Federal  and  state,  of  the  conten- 
tion of  the  appellee.  It  will  not  be  necee- 
sary  to  burden  the  report  of  this  case  with 
the  various  provisions  of  the  Code  relating 
to  the  taxation  of  the  shares  of  stock  m 
corporations  incorporated  under  the  laws  of 
this  state,  as  they  are  lengthy,  and  can  be 
conveniently  found  hy  reference  to  Si  2,  4, 
141,  and  144  of  the  Code,  contained  in  ar- 
ticle 81.  Mr.  Chief  Justice  MoSherry, 
speaking  for  this  court  in  the  case  of  United 
States  Klectric  Potter  d  Light  Co.  v.  Stale, 
79  Md.  70,  23  Atl.  TOS,  has  forcibly  said  that 
"the  taxable  value  of  shares  of  capital  stock 
is  fixed  by  the  state  tax  commissioner.  He 
is  required  by  the  statutes  to  deduct  from 
the  aggregate  value  of  all  the  shares  of  the 
capital  stock  of  banks  and  other  corpora- 
tions the  assessed  value  of  the  real  estate- 
owned  by  the  company,  aJid  to  divide  the 
residuum  by  the  number  of  shares  of  tbe 
stock,  and  the  quotient  is  declared  to  be  the 
taxable  value  of  each  share  for  state  pur- 
poses of  taxation.  Upon  the  valuation  thus 
ascertained  tbe  state  tax  is  levied.  But  tbe 
tax  is  not  a  tax  upon  the  stock  or  upon  the 
corporation,  hut  upon  the  owners  of  the 
shares  of  stock,  though  the  ofGcers  of  the 
corporation  are  made  the  agents  of  the  state 
for  tbe  collection  of  the  state  tax.  It  is 
not  material  what  assets  or  other  prtmerty 
make  up  the  value  of  the  shares.  Those 
shares  are  property,  and  under  existing  laws 
are  taxable  property.  They  belong  to  the 
stockholders  respectively  and  individually, 
and  when,  for  the  sake  of  convenience  in  col- 
lecting the  tax  thereon,  the  corporation  pays 
tbe  state  tax  upon  these  shares  into  tJie 
state  treasury,  it  pays  the  tax,  not  upon 
the  ccHupany's  own  property,  nor  for  the 
companv,  but  upon  the  property  of  each 
stockholder  and  tat  each  stockholder,  re- 
spectively, by  whom  the  company  is  entitled 
to  be  reimbursed.  Hence,  when  the  owner 
of  the  shares  is  taxed  on  account  of  his  own- 
ership, and  the  tax  is  paid  for  him  by  the 
company,  the  tax  is  not  levied  upon  or  etJ- 
lected  from  the  corporation  at  all."  This 
statement  of  the  law,  recently  announced  by 
this  court,  gives  to  the  statute  a  conatruo- 
tion  so  clear  and  free  of  doubt  that  no  sug- 
gestion of  uncertainty  can  fairly  arise  aa 
to  its  meaning  and  effect.  Under  the  sec- 
tions of  the  Code  just  referred  to,  the  taxes 
in  controversj'  here  have  been  levied  and  as- 
sessed without  regard  to  the  value  of  tbe 
United  States  patents.  The  state  tax  com- 
missioner has,  in  the  proper  discharge  of 
his  official  duty,  assessed  the  value  of  the 
shares  of  stock  in  the  appellant  corporation, 
and  has  certified  and  returned  said  valua- 
tion and  assessment  to  the  comptrollo*  of 
tbe  treasury,  who  has  duly  notified  the  ap- 
pellant of  such  valuation  and  assessment, 
and  upon  appeal  the  comptroller  and  treas- 
urer nave  corrected  the  same,  and  made 
their  final  valuation  and  assessment,  which 
is  final  and  absolute,  unlesB  they  shall  have 
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•ommittcd  Bome  error  in  the  discharge  of 
tbeir  c^dal  duties.  It  is  insisted  that  they 
have  erroneoualj  valued  and  assessed  the 
patent  rights  in  question,  and  this  is  the 
chief  grievance  of  the  appellant.  But  -why 
^ould  not  the  share*  of^  stock  in  the  ap- 
pellant corporation  be  valued  and  asBessed, 
and  taxes  paid  thereon!  The  number  of 
corporations  inconporated  under  the  laws  of 
thU  state,  engaged  in  business  here,  employ- 
ing vast  sums  of  money,  and  poasessed  of 
extensive  property  rights,  is  almost  unlim- 
ited, and  yet  moat  o?  them,  in  the  proper 
and  successful  management  of  their  busi- 
tiesB,  have  been  compelled  to  purchase  and 
tiBe  patent  rights,  to  enable  them  to  compete 


like  manner  with  those  in  controversy  here. 
It  is  a  total  miaconception  of  the  object 
sought  to  be  maintained  on  this  appeal  to 
Bhsert  that  this  is  an  effort  to  tax  patent 
rights.  It  is  not,  however,  necessary  to  the 
determination  of  the  rights  involved  in  this 
controversy  to  deddr  any  such  qiiesUon.  It 
is  a  proposition  about  which  there  is  no 
lingering  doubt,  that  pat«n±  righta  aj'e  per- 
sonal property,  and  entitled  to  the  same  pro- 
tection as  any  other  property  ( Cammejfer 
r.  Nev:ton,  94  U.  S.  286,  24  L.  ed.  72 ) ,  and 
it  will  remain  lor  future  consideration 
whether  a  patent  right  may  not  of  itself 
be  a  proper  subject  of  taxation;  but  that, 
as  just  Btat«d,  is  not  a  question  necessary 
to  tie  decided  on  this  appeal.  It  has  been 
elsewhere  maintained  that  a  paUnt  right  re- 
sembles a  franchise,  in  being  a  privilege 
which  concerns,  and  is  intended  to  benefit, 
the  public,  which  depends  for  existence  and 
preservation  upon  the  authority  which  con- 
fers it.  It  has  also  been  argued  in  the  hear- 
ing of  this  appeel  that  a  patent  contains  a 
bargain  made  with  the  government  and  the 
patentee,  to  be  judged  like  other  bargains. 
Conceding  both  propositions  to  be  correct, 
how  does  either  tend  to  alTect  the  questions 
under  consideration  hereT  To  say  that  the 
shares  of  stock  of  a  corporation  incorporat- 
ed under  the  laws  of  this  state  cannot  be 
taxed  because  the  corporation  enjoys  certain 
franchises,  the  very  use  of  which  enables  it 
to  successfully  carry  on  its  business,  would 
be  to  strike  down  our  entire  syat«m  of  tax- 
ation relating  to  corporations.  And  even  if 
it  be  true  that  a  patent  right  exists  through 
the  medium  of  a  contract  with  the 
Federal  government,  its  only  effect  upon  the 
value  of  the  shares  of  stock  of  a  corpora- 
tion, which  are  unquestionably  taxable.  Is 
to  aid  in  the  development  cf  the  businesEi  in- 
terests of  such  corporation,  and  largely  mul- 
tiply the  chances  of  its  successful  mannge- 
ment.  So  that  it  is  not  a  question  as  to 
how  the  value  of  the  shares  of  stock  of  such 
eorporatlMl  has  been  enhanced,  whether  by 
the  aid  of  patent  rights,  or  by  the  sale  of 
the  manufactured  products  obtained  by  the 
use  of  such  patent  fights,  or  by  the  superior 
badness  qualifications  of  the  agents  of  the  . 
corporation,  who  manage  and  control  its  af- 
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fairs.  It  matters  not  h 
how  valuable  its  patent  rights  might  have 
been  at  the  inception  of  the  appellant's  bud- 
nesB  enterprise  ;  the  shares  of  its  stock  would 
now  be  comparatively  valueless  had  not 
otiier  agencies,  forceful  and  active,  put  life 
and  energy  into  the  undertaking.  The  su- 
preme court  of  Ohio  [Jurdan  v,  Daylon 
Overseers,  4  Ohio,  309),  speaking  with  re- 
spect to  the  meaning  of  the  patent  laws  ol 
the  United  States,  and  quoted  with  approv- 
al in  Patterson  v,  Kentiicki/,  07  U-  S,  607, 
24  L.  ed.  1117,  Bays:  "The  sole  operation 
of  the  statute  is  to  enable  him  to  prevent 
others  from  usin^  the  products  of  his  la- 
bors except  with  his  consent."  In  the  grant- 
ing of  patents  the  Federal  government  has 
never  sought  to  do  more,  and  in  fact  has 
never  ncercised  greater  authori^,  than  to 
extend  protection  to  the  privilege,  such  as 
that  granted  by  a  patent  for  an  invention, 
against  the  infringement  of  those  who  seek 
to  invade  it.  A  patent  ri^ht,  in  its  usual 
signification,  means  a  privilege  grajited  by 
the  government  to  the  first  inventor  of  a 
new  and  useful  discovery  or  mode  of  tnanu- 
facture  that  he  also  shall  be  entitled,  dur- 
ing a  limited  period,  to  the  exclusive  use  and 
benefit  thereof.  After  a  careful  examina- 
tion, we  have  failed  to  discover  any  satis- 
factory authority  showing  that  the  govern- 
ment has  ever  yet  indicated  any  intention 
of  Umiting  the  power  of  the  states  in  deal- 
ing with  a  subject  of  this  kind,  although 
involving  patent  rights.  It  is  a  proposition 
without  support  to  seek  to  maintain  that 
patent  rights  are  agencies  or  instrumental- 
ities of  the  general  government  with  which 
the  states  have  no  right  in  any  manner  to 
interiere.  Patterson  v.  Kentucky,  97  U.  B. 
506,  24  L,  ed.  1117;  Webber  v.  Vir^nta,  103 
U.  S.  344,  26  L.  ed.  666.  It  is  now  well- 
settled  law,  as  determined  in  Weatem  U. 
Teleg.  Co.  v.  Atty.  Qen.  126  U.  8.  551,  552, 
31  L.  ed.  794,  8  Sup.  Ct.  Rep.  966,  that  "the 
agencies  of  the  Federal  government  are  raiij 
exempted  from  state  legislation  so  far  as 
that  leeialation  may  interfere  witJiorimpair 
their  efliciency  in  performing  the  functions 
by  which  they  are  designea  to  serve  that 
governmeuL"  In  the  case  of  Livingston  v. 
Van  Ingen,  9  Johns.  507  (cited  and  approved 
in  97  U.  S.  50B,  24  L.  ed.  1118,  supra). 
Chancellor  Kent  said  that  "the  national 
power  will  be  fully  satisfied  if  the  property 
created  by  patent  be,  for  the  given  time,  en- 
joyed and  used  exclusively,  bo  far  as  under 
the  policy  of  the  several  states  the  property 
shall  be  deemed  fit  for  toleration  and  use. 
There  is  no  need  of  giving  this  power  any 
broader  conntruction  in  order  to  attain  the 
end  for  which  it  was  granted,  which  was  to 
reward  the  hcnelicent  efforts  of  genius,  and 
to  encourage  the  useful  arts,"  Mr.  Justice 
Harlan,  in  referring  to  the  Ohio  case  and 
the  New  York  case  just  quoted  from,  in  97 
U.  S.  24  L,  ed.  iHipra.  and  pursuing  much 
the  same  line  of  thought,  remarks  that  the 
right  which  the  pnlent  primnrily  »e<'ure«  i'* 
the  c\cl[isive  right  in  the  discovery,  which 
is  an  incorporeal  right,  or,  in  the  language 
of  Lord    Mansfield    in    Miliar  v.  Taylor.  A 
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BaiT,  E303,  "a  property  in  notion,  wliich  baa 
no  corporeal  tangible  HUbetance."  The  en- 
jt^ment  of  that  incorporeml  right  may  be  b«- 
oured  and  protected  hy  national  authority 
against  all  lioBtile  etat«  Ic^alation;  but  the 
tai^ble  property  which,  comes  into  eiiEt- 
ence  by  the  applicaticsi  of  the  diaoovery  is 
not  beyond  the  control,  as  to  its  use,  of 
itate  l^slation,  simply  because  the  inven- 
tor acquires  a  monopoly  in  the  discoivery. 

We  have  given  careful  scrutiny  to  the  va- 
rious authorities  to  which  we  have  been  re- 
ferred bearing  upon  the  questions  raised  by 
this  appeal,  and  have  found  the  propositiooa 
contended  for  both  novel  and  interesting. 
The  result  of  our  investigation  ii  that  we 
have  found  hut  two  cases  directly  bearing 
upon  the  subject  of  the  taxation  of  patent 
rights,   as   snch,   which   is   not  the  ftpeciSc 

SMtion  to  be  determined  on  this  appeal. 
B  case  whidi  supports  the  theory  of  the 
totemption  of  patent  rights  tTOta  taxation  is 
Uie  case  of  Com.  y.  WestingJioute  Eleatrio  A 
Mfg.  Co.  ISl  Pa.  206,  24  AU.  1107, 1111.  The 
supreme  court  of  Pennsylvania,  having  filed 
no  opinion,  adopted  that  of  the  lower  court, 
frMn  which  we  briefly  quota,  and  which  suf- 
fleientlT  marks  the  distinction  between  the 
Pennsylvania  case  and  the  one  now  under 
consideration.  The  former  case  maintains 
that,  "the  tax  being  upon  the  capital  stock, 
it  is  a  tax  upon  the  company's  property  and 
assets."  This  is  not  the  law  of  Maryland, 
and  such  view  is  not  the  accepted  doctrine 
held  by  the  United  States  Supreme  Court. 
Bank  of  Commeroe  v,  Tenneaiee,  161  U.  S. 
148,  40  L.  ed.  045,  16  Sup.  Ct.  Rep.  400. 
"Taxes  being  made  the  sole  means  by  which 
sorereiguties  can  maintain  thnr  existence, 
any  claim  on  the  part  of  anyone  to  be  ex- 
empt from  the  full  payment  of  his  share  of 
taxes  on  any  portion  of  his  property  must 
on  that  account  be  clearly  defined,  and 
founded  upon  plain  language.  ...  It 
has  been  said  that  a  well-founded  douht  is 
fatal  to  the  claim.  No  implication  will  be 
indulged  in  for  the  purpose  of  construing 
the  language  used  as  giving  the  claim  for 
exemption,  where  such  claim  is  not  founded 
upon  the  plain  and  clearly  expressed  inten. 
tion  of  the  taxing  pover."  Thia  court,  as 
hereinbefore  referred  to,  has,  through  its 
chief  justice,  fn  70  Md.  28  Atl.  gvpra, 
declared  that  "the  tax  is  not  a  tax  upon  the 
stock  or  upon  the  corporation,  but  upon 
the  owners  of  the  shares  of  stock,  though  the 
olBcers  of  the  corporation  are  made  the 
agents  of  the  state  for  the  collection  of 
the  state  tax.  It  is  not  material  what  assets 
or  other  properly  make  up  the  value  of  the 
■hares.  Thoee  shares  are  property,  and  un- 
der existing  laws  are  taxable  property."  We 
have  referred  to  the  one  case — that  of 
161  Pa.,  24  Atl.,  aupra — which  maintains  the 
nonliability  to  taxation  of  patent  rights. 
The  case  of  People  ex  ret.  Edieon  Elrctrio 
Light  Co.  v.  Camplell.  138  N.  Y.  543,  20  L. 
R.  A.  453,  34  N.  E.  370,  maintains  a  doctrine 
directly  contrary  to  the  Pennsfylvania  case. 
The  New  York  case  was  a  proceeding  by  cer- 
tiorari to  review  the  action  of  the  state 
comptroller  in  imposing  a  tax  upon  the  re- 
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lator,  the  Edison  Electric  Light  Company, 
a  domestic  corporation,  under  the  corpora- 
tion tax  act.  The  entire  capital  stock  ot 
the  relator  was  originally  invested  in  pat- 
ent rights.  Corporation*  were  formed  in 
New  York  and  other  states,  to  whom  the  re- 
lator granted  the  right  to  use  these  patents, 
receiving  in  compensation  stock  in  such  cor- 
porations. It  was  decided  that  as  to  so 
much  of  such  stock  as  was  in  corporations 
organized  in  New  York,  it  was  the  capital 
of  the  relator  emplf^ed  in  that  state,  and 
as  such  was  a  basis  of  taxation,  but  that  tha 
stock  in  corporations  in  other  states  was 
capital  employed  outside  the  state,  and  not 
taxable.  It  was  also  claimed  in  that  case 
that  the  relator  held  bonds  of  foreign  corpo- 
rations, issued  to  it  in  payment  tor  patent 
rights  granted,  and  on  this  question  it  was 
determined  that  so  much  of  relator's  capital 
as  was  inveeted  in  these  bonds  was  a  basis 
of  taxation  under  the  statute.  In  delivering 
the  opinion  of  the  court,  Earl,  J.,  said:  "It 
is  sufflciently  accurate  for  the  purpose  now 
in  hand  to  say  that  the  entire  capital  of  the 
relator  waa  originally  inveeted  in  patent 
rights.  Corporations  ware  formed  in  vari- 
ous cities  of  this  state,  and  to  a  large  ex- 
tent in  cities  outside  of  this  state,  to  use 
these  patents ;  and  to  those  corporations  the 
relator  granted  the  right  to  use  the  patents, 
and  in  compensation  Air  such  grants  it  re- 
c^ved  stocks  of  such  corporations,  and  dur- 
ing the  year  1891  it  held  such  stocks  and  re- 
ceived the  dividends  declared  thereon.  As 
to  so  much  of  such  stocks  as  was  in  corpora- 
tions organized  and  existing  in  this  state,  it 
cannot  be  doubted  that  its  capital  was  em- 
ployed nithin  this  state.  So  much  of  its 
capital,  to  wit,  its  patents,  as  was  used  to 
purchase  such  stocks,  was  employed  for  that 
purpose,  and  was  tbua  used  for  the  business 
of  the  relator.  The  stocks  existed  within 
this  state,  and  ware  kept  and  held  to  pro- 
duce revenue  here,  and  hence  in  every  sense 
were  employed  within  this  state.  They  took 
the  place,  aa  a  portion  of  the  relator'^  capi- 
tal, of  the  patent  rights  transferred  in  pay- 
ment for  them.  The  stocks  which  the  re- 
lator took  in  companies  organixed  outside  of 
Uiis  state  stood  for  so  much  of  the  relator's 
capital  invested  outside  of  the  state.  It 
took  a'portion  of  its  capital,  to  wit,  a  por- 
tion of  its  patent  rights,  and  emplovM  it 
outside  of  the  state  to  purchase  those  stocks. 
.  .  .  Thone  stocks  had  no  situs  here,  and 
were  not  taxable  here  under  any  system  of 
taxation  which  has  ever  existed  in  this 
Ktate.  ...  To  make  it  [such  capital] 
a  hssis  for  taxation,  it  must  have  been  em- 
ployed within  this  state.  .  .  .  It  is  said 
in  this  record,  although  not  distinctly 
shown,  that  the  relator  also  held  bonds 
of  foreign  corporationn,  issued  to  it  in 
payment  for  patent  rights  granted.  We 
think  that  so  much  of  the  capital  as 
was  invested  in  such  bonds  was  a  basis 
of  taxation  here  under  the  act.  Those 
bonds  were  presumably  held  at  its  office  in 
this  state,  and  such  bonds,  as  well  as  all 
chosen  in  action,  untpss  kept,  employed,  or 
used  outside  of  the  state,  have  their  situs  at 
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here  to  earn  revenue  for  the  relator,  uid 
they  were,  in  a  proper  aenae,  employed  here 
for  thet  purpose."  We  have  thus  presented 
tx^h  sidee  ol  this  controvere;,  at  perhs-pa 
greater  length  than  wae  necessary,  out  the 
question  is  yet  in  limine,  and  may  be  re- 
garded &8  i^>eiiing  a  new  avenue  of  judicial 
iDveatigntion.  If  the  comptroller  and  treas- 
urer have,  in  reviewing  the  action  of  the 
state  tax  commissiouer,  discharged  their 
duty  in  accordance  with  the  provisionB  of 
the  Code,  under  which  thciy  were  acting, — 
and  we  think  they  have,— their  action  is 
final,  and  from  it  no  appeal  will  lia 

The  second  contention  which  we  ore  called 
upon  to  consider  on  this  appeal  is  whether 
there  is  any  prohibition  in  the  Constituticoi 
of  the  United  States  compelling,  the  appellee 
to  make  any  reduction  in  the  amount  of 
taxes  assessed  on  the  shares  of  stock  of  the 


owned  by  the  appellant.  Much  that  we  have 
already  said  meets  this  objection.  We  foil 
to  see  how  a  state  tax  upon  patent  rights 
themselves  would  directly  or  indirectly  con- 
flict with  the  power  conferred  upon  the  Fed- 


limited  time  to  author 
exclusive  right  to  their  respective  writings 
and  discoveries."  TJ.  S.  Const,  art.  1,  3  8. 
The  power  of  Congress  (giving  effect  to  thie 
proviaion)    goea   do  further  tnan  to  secure 

the  author  or  inventor  a  right  of  proper^ 
which,  like  every  other  species  of  prop- 

y,  must  tie  used  and  enjoyed  within  each 
state  according  to  the  laws  of  each  state. 
Chancellor  Kent  in  Livingaton  t.  Van  Ingen, 
S  Johns.  681.  This,  we  think,  correctly  an- 
nounces the  rule  of  construction  which  ought 
to  be  applied  to  the  section  of  the  Constitu- 
tion just  referred  to.  Wo  entertain  DO 
doubt  as  to  its  meaning  and  effect,  and  find 
the  queetiona  raised  on  this  ap[)eal  in  no  re- 
spect in  derogation  of  the  Constitution.  W* 
find  no  error  in  the  rulings  of  the  court  be- 
low, which  we  have  treated  collectively, 
rather  than  separately,  as  we  have,  by  ao 
dtung,  been  the  better  enabled  to  consider 
them.  It  follows,  from  the  views  expressed, 
tJiat  the  judgnient  of  the  court  below  must 
be  affirmed. 

Judgment  affirmed,  toifft  cosU. 

Writ  of  error  dismissed  by  Supreme  Coort 
of  United  SUtes  January  81,  1900. 
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■Spcelal  I«OTB  1S8S.  oliap.  lO,  ||  Sfl,  ST 
(St.  Faal  eltr  eliKrter),  knthortae  an 
■uHeasiBeDt  on  everr  lot  in  tbe  elt7  ol  8t. 
Psnl  of  an  annual  frontage  tax.  where  water 
pll»es  are  laid  In  front  of  said  lot,  lor  tbe  nse 
of  the  water  commlraloaeri.  Held,  that  the 
stalDts  I)  Dot  aneoQstituEional,  as  In  violation 
of  tbe  l-itb  Amendment  of  the  Federal  Con- 
stitution, as  a  taking  of  propert;  wltboot  doe 
process  of  law. 

(Jnne  IS,  1601.) 

CASS  certified  by  the  District  Court  ffff 
Roms^  County  for  the  opinion  of  the 
Supreme  Court  after  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
tazee  alleged  to  be  due  and  unpaid.  Judg- 
tnent  affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  Daniel  W.  Doty,  for  defendant: 

In  Norwood  v.  Baker,  172  U.  S.  26B,  43  L. 

*Heai1note  bj  Liwie,  J. 


ed.  443,  19  Sup.  a.  Rep.  187,  the  court  an- 
nounced: 

1.  Special  asseBsments  may  be  levied  npmi 
abutting  proper^  to  meet  the  cost  of  publia 
improvements  of  a  local  nature,  and  only 
upon  the  ground  that  such  property  la  apa- 
cially  benefited  thereby  in  a  sum  aubetan- 
tially  equal  to,  or  in  excess  of,  the  osmh- 

2.  The  exaction  from  private  ^ropraiY  of 
the  coat  of  a  public  improvement  in  substan- 
tial excess  of  such  special  benefit  is  to  tba 
extent  of  such  excess  a  taking,  under  the 
guise  of  taxation,  of  private  property  fo* 
public  use  without  compensation, 

3.  A  statute  whicb  requires  the  assess- 
ment  of  tbe  total  cost  of  a  street  improve- 
ment upon  abutting  property,  by  frontage^ 
without  regard  to  benefits,  and  without  pro- 
viding for  a  prior  judicial  hearing  and  dft- 
termiuatim  aa  to  benefit,  is  uncanstitutloB- 
al  and  void  (p.  270,  172  U.  S.,  p.  447,  43  U 
ed.,  p.  197,  19  Sup.  Ct.  Rep.),  or,  as  stated 
by  the  dissenting  opinion  (p.  302,  172  U.  8., 
p.  456,  43  L.  ed.,  p.  197,  19  Sup.  Ct.  R^.), 
such  a  legixlative  act  is  adjudicated  to  be, 
notonly  not  conclusive  evidence,  but  not  wan 
prima  facie  evidence,  that  such  property  waa 


Non. — As  to  constltntlonelltT  of  local  aisese- 
■ents  In  cicen  of  special  beneSts,  see  S»  Bonds 
of  Madera  Irrlg.  Dlat.  (Cal.)  14  L.  R.  A.  TG6, 
and  note;  Ralelgb  v.  Peace  (N.  C.)  IT  L.  B.  A. 
■SO,  and  note,-  I>aTla  v.  Lltcblleld  (111.)  21  L. 
a.  A.  hea,  and  note;  Asberrr  v.  Boanoke  (Ta.) 
43  L.  R.  A.  636 :  Weed  T.  Boston  (Maaa.)  42  L. 
S3L.  R.  A. 


R.  A.  642;  Bolpb  v.  Fargo  (N.  D.)  42  L.  R.  A. 
64D:  Sears  v.  BoatoD  (Mass.)  43  L.  R.  A.  SS4 
Flutcbpson  V.  Storrle  (Tex.)  4S  U  R.  A.  289 
Schroder  v.  Ovennan  (Ohio)  47  L.  R.  A.  IH 
K^rgten  V.  Milwaukee  (Wis.)  48  L.  R.  A  Ml 
and  Adsms  v.  8belb;Tllle  (Ind.)  49  L.  B.  A 
TBI. 
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ben^ted  tn  the  full  cost  of  Uieimproremeiit; 
in  short  siicli  a  statute  Is  prima  fade  Toid. 

4.  Some  courte  conceived  it  was  further 
decided  that  all  special  assessments  upoD 
the  basis  of  fronts^  arc  in  violatioo  of  the 
14th  Amendment  to  the  United  States  Con- 
stitution. 

Webster  v.  Fargo,  0  N.  D.  208,  82  N.  W. 
732;  Fag  v.  Springfield,  94  Fed.  409;  CoicUj/ 
y.  Spokane,  96  Fed.  840. 

The  alleged  fourth  propotiitian  has  been 
swept  away  entirely. 

Webater  v.  Fargo,  181  U,  S.  3D4,  45  L.  ed. 
912,  21  Sup.  Ct.  Rep.  623. 

The  efTect  of  the  new  dacisions,  and  the 
only  effect,  is  to  modify  tha  l^ird  proposi- 
tion above  stated. 

The  legislature  may  authorize  a  munici- 
pal board  to  assess  the  entire  cost  of  a  street 
pavement  according  to  frontage,  without  any 
preliminary  hearing  as  to  value  or  benefits, 
and  such  law  is  prima  facie  valid;  but  ia 
any  case  the  right  of  the  owner  of  pri^erty 
so  asaeased  at  all  tiroes  remains,  to  show  to 
■  court  of  equity  that  such  prima  fade  valid 
assessment  is  ia  fact  invalid  if  made  in  vio- 
lation of  the  first  and  seoond  principles  an- 
nounced in  Xortcood  V.  Baiter, 

Frencfc  v.  Barber  Asphalt  Paving  Co,  IBl 
V.  S.  324,  46  L.  ed.  879,  21  Sup.  a.  Rep. 
■025;  Detroit  v.  Farkcr,  181  U.  S.  399,  4S  L. 
■ed.  an,  21  Sup.  Ut.  Kep.  824;  Webtter  v. 
Fargo,  181  U.  S.  3S4,  4G  L.  ed;  912,  21  Sup. 
Ct.  Rep.  623;  TonatcanOa  v.  hgon,  ISl  U. 
8.  389,  45  L.  ed.  908,  21  Sup.  Ct  Rep.  609; 
Cast  Farm  Co.  v.  Detroit,  161  U.  B.  306,  45 
L.  ed.  914,  21  Sup.  Ct.  Rep.  644,  646;  Shu- 
male  V.  Heman,  181  U.  S.  402,  46  L.  ed.  922, 
81  Sup.  Ct.  Rep.  646. 

The  original  decision  in  this  cose  must 
stand  because,  even  under  that  mie,  the 
company  has  alleged  and  shown  that  the  as- 
sesBment  is  very  substantially  in  exceos  of 
the  benefit;  in  fact  that  there  is  no  benefit. 

All  thexe  new  decisions  were  in  regard  to 
assessmente  made  by  a.  municipal  board,  and 
notiee  of  the  improvement  and  a  hearing  ai 
th«  property  owners  were  provided  for  in 
each  cose.  The  owner  also  had  the  right  to 
moke  defense  to  the  tax  bill  when  sued  for 
Ita  collection. 

Each  of  these  cases  considered  improve- 
ments admitted  to  be  in  the  strictly  urban 
part  of  the  dty  where  the  property  was  all 
o(  one  class,  and  in  no  case  was  it  claimed 
tiiat  the  assessment  exceeded  the  benefit,  or 
that  o«ia  lot  was  benefited  more  or  less  than 
another. 

Id  each  of  the  cases  the  entire  cost  of  a 
•pacific  improvement  of  a  definite  length 
was  computed,  and  the  expense  divided  up- 
on the  lUiuttinK  property. 

In  none  of  these  cases  was  an  assessment 
made  on  property  reaching  away  back  be- 
yond the  lone  of  benefits. 

I^e  cases  under  consideration  wert 
those  in  which  there  was  a  high  ratio  of 
special  beoeflt  as  compared  with  the  general 
benefit. 

In  all  these  cases  the  court  considered  a 
law  which  authorized  the  local  authorities 
to  d^«nnlne  upon  an  improvement  after 
C3L.H.A. 


notice  and  hearing  upoa  the  pro^etj  and 

necessity  of  the  same. 

If  the  l^slature  provides  for  notice  to, 
and  hearing  of,  each  proprietor  at  some 
-itage  of  the  proceedings,  upon  the  qnestion 


erty  without  due  process  of  law, 

Spmccr  V.  Merchant,  125  U.  S.  345,  31  L. 
ed.  763,  8  Sup.  Ct.  Rep.  921 ;  UcXillen  v. 
An(UrtOTt,  95  U.  S.  38,  24  L.  ed.  335;  David- 
Kon  V.  New  Orleans,  96  U.  S.  97,  24  L.  ed. 
616;  Fallbrook  Irrig.  Diit.  v.  Bradley,  164 
U.  S.  112,  41  L.  ed.  380,  17  Sup.  CL  Rep. 
56;  Stvart  v.  Palmer,  74  N.  Y.  188,  30  Am. 
Rep.  2S9;  French  v.  Barber  Aiphalt  Paving 
Co.  If '  L'.  S.  324,  45  L.  ed.  870,  21  Sup.  Ct. 
Rep.  6.'!1;  Bolph  v.  Fargo,  7  N.  D.  640,  42 
L.  R.  A.  «4u.  70  N.  W.  252. 

When  the  !^:);:dlature  i..  ■  only  fixes  the 
arcount  of  these  aBBessme<i;s  and  the  dis- 
t'iet  in  which  th^  are  to  be  mised,  bot  also 
specifically  apportions  in  advance  the 
amount  of  the  tax  which  ctuth  specific  piece 
of  proper^  shall  pay,  and  further  fixes  this 
amount  without  r^ard  to  value,  beneSts,  or 
costs,  and  without  any  ri^ht  to  be  heard  at 
any  staee  of  the  proceedings,  no  authority 
can  be  found  that  will  sustain  so  arbitrary 
an  act;   such  an  act  is  prima  facie  void. 

Slate  V.  FiUgbury   (Minn.)  85  N.  W.  178. 

If  the  legislature  attempts  to  do  it  all, 
and  make  an  assessment  for  the  bentft  of 
the  city  of  St.  Paul,  not  aa  a  "general  tax," 
but  as  a  "local  assessment"  upon  a  portion 
of  the  property  of  the  benefited  district,  then 
any  departure  by  the  legislature  from  sound 
principles  or  procedure  is  as  much  subject 
to  review  of  the  court  as  if  it  had  htiea  done 
by  a  local  board,  and  no  authority  will  be 
found  to  maintain  the  omnipotence  and  un- 
accountability  of  the  legislature  under  these 


i9fa(e.  Agent,  Proaecutor,  v.  Neaark,  37 
N.  J.  L.  415,  IB  Am.  Rep.  729. 

The  CoTistitution  itself  cannot  give  tfaa 
legislature  power,  aa  has  been  suggested  in 
this  cose,  to  deprive  a  citieen  of  bis  prop- 
erty without  due  process  of  law. 

Chicago,  B.  i  Q.  B.  Co.  v.  Ckioago,  16« 
U.  S.  226,  41  L.  ed.  970,  17  Sup.  Ct.  Rep. 
681;  10  Am,  t  Eng,  Enc,  Law,  2d  ed.  p. 
297  i  Clark  v.  Uitehell,  69  Uo.  627. 

Metn-K.  Ju>ea  E.  Mukham  and 
Tranklia  K.  Gricc*,  for  plaintiff: 

French  v.  Barb»r  Atphalt  Pamng  Go.  181 
U.  8.  324,  40  L.  ed.  87B,  21  Sup.  Ct  Rep. 
626;  Wight  v.  DooMlion,  IBI  U.  8.  371,  45 
L.  ed.  900,  21  Sup.  Ct  Rep.  618;  Tonateanda 
V.  Lyon,  IBI  U.  8.  389,  46  L.  ed.  008,  81 
Sup.  Ct.  Rep.  600;  Cast  Farm  Go.  v.  D«- 
Irott,  161  U.  S.  396,  46  L.  ed.  914,  21  Sup. 
Ct  Rep.  644;  Detroit  v.  Porter,  181  U.  B. 
399,  45  L.  ed.  917,  21  Sup.  Ct.  Refi.  624; 
Webster  v.  Fargo,  181  U.  S.  394,  46  L.  ed- 
912,  21  Sup.  Ct.  Rep.  623;  Wormteg  v.  Dit- 
trict  of  Columbia,  181  U.  S.  402,  45  L.  ed. 
921,  21  Sup.  Ct.  Rep,  609;  Farrell  v.  WeMi 
Chicago  Park  Comrs.  IBl  U.  8.  404,  46  L. 
fid.  024,  21  Sup.  Ct.  Rep.  609,— are  sub- 
versive  of   the  supposed   doctrines   ixf   Vor- 
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wood  T.  Baker,  172  U.  S.  260.  43  L.  ed.  443, 
19  Sup.  Ct  Rep.  187. 

TbiB  case  ii  not  within  the  supposed  rules 
of  NoTKOod  V.  Baker.  172  U.  S.  269,  43  L. 
«d.  443,  19  Snp.  Ct.  Rep.  187. 

That  was  s.  cBse  involving  what  was,  or, 
aa  it  transpired,  what  should  have  been,  an 
a«Be«sment  of  the  special  benefits  cooferred 
by  B.  local  improvement;  here,  on  the  other 
hand,  we  are  met  with  a  constitutional  pro- 
vision which  defines  the  initial  instalaUon, 
the  subsequent  enlargement  and  extdnsioa, 
*nd  the  continuous  maintenance  in  complete 
T^iair,  of  a  comprehensive  municipal  water 
supply  system  as  something  other  than  a 
distinctively  local  improvement,  the  Kiedal 
benefits  of  which  ctuinot  be  succeMfully  es- 
timated t«  a  nicety  in  degree. 

ParMotu  T.  District  of  Columbia,  170  U. 
8.  45,  42  L.  ed.  943.  16  Sup.  Ct.  Rep.  521 ; 
Spencer  v.  Merchant,  126  U.  8.  346,  31  L. 
«d.  703,  8  Sup.  Ct.  Rep.  921. 

The  legislature  had  full  power  tc  lay  out 
just  the  taxing  district  it  did  in  the  case  at 

WiHiams  v.  EggUaton,  170  U.  8.  304,  42 
L.  ed.  1047,  18  Sup.  Ct.  Rep.  617 ;  fftote  v. 
ftoBert  /',  Leiris  Co.  72  Minn.  87,  tub  nom, 
Hamsey  County  v.  RobertP.Leu>iaCo.42l,.S,. 
A.  63B.  75  N.  W.  108 ;  Guilder  v.  Otsego,  20 
Minn.  74.  Gil.  5^ ;  Slate  earel. Merriokv.Hen- 
nrpi'n  Covnty  Diet.  Ct.  33  Minn.  23G.  22  N. 
W.  686,  632;  Hennepin  County  v.  Barthi- 
lon,  37  Miun.  343.  34  N.  W.  222;  State  ex 
rel.  Stttteter  v.  Reia,  38  Minn.  371,  38  N. 
W.  07  ]  Ualfby  v.  Tautges,  60  Minn.  248,  52 
N.  W.  85B;  Steiner  v.  SuUioan,  74  Minn. 
408,  77  N.  W.  286;  State  ea  rel.  Bt.  Pattl 
V.  Ramsey  Govnty  Diet.  Ct.  7fi  Minn.  202, 
77  N.  Vi.  968;  2  Dill.  Hun.  Corp.  4th  ed. 
(762;   1  Desty,  Taxn.  f  24. 

.Vetere.  Horace  E.  Blgelow  and 
Thonaaa  R.  Kan*  also  for  plaintiff. 

lAwla,  J.,   delivered  tbe   opinion   of  the 

In  the  matter  of  the  proceedingn  to  en- 
force the  delinquent  taxes  upon  real  estate 
within  tjie  county  of  Ramsey  for  the  year 
1808,  the  trial  court  certified  to  this  court 
for  decision  the  following  questirais:  (1) 
.^re  Special  Lawa  1886,  chap.  10,  SE  26,  27, 
providing  for  the  assessment  for  water  pipea 
IB  the  city  of  St.  Paul,  and  the  asseaament 
made  thereunder  against  the  defendant's 
land  in  this  action,  in  violation  of  the  Con- 
stitution of  the  United  StotesI  (2)  Is  said 
law  and  said  assessment  void  under  i  27, 
art.  4,  of  the  Constitution  of  Minnesota  T 
(3)  And,  if  said  law  is  valid,  thm  did  the 
district  court  err  in  computing  the  frontage 
of  the  defendant's  land  T 

Section  26  of  the  St.  Paul  dty  charter 
reads  as  follow  "In  dd't'  n  to  all  other 
powers  confer  ed     p  d  board  they  are 

authorized  to  d  h  II  pes  upon  each 
and  ever;  lot  in  th  ty  f  St.  Paul  in 
front  of  which  w  te     p  p  e  laid  an  an- 

nual tax  or  w  m  t  f  t  n  (10)  cents 
per  lineal  foot  f  th  f  t  of  such  lot 
or  lots,  and  ith  h  I  II  be  lien  on  such 
lot  or  lots,  and  h  11  be  llected  as  herein- 
53  L.  R.  A. 


after  provided."  Section  27  provides  that 
the  tax  be  collected  and  enforced  in  conneo> 
tion  with  and  under  the  aame  general  pro- 
visions applicable  to  the  collection  and  en- 
forcement of  general  taxes.  These  sectimia 
were  presumably  enacted  with  reference  to 
certain  provisions  in  3  1,  art.  0,  of  the  statt 
Constitution,  which  authorizes  such  a  front- 
foot  tax,  without  regard  to  beneSta  or  valu- 
ation, in  cities  with  a  population  of  5,000 
or  more.  It  appears  from  the  record  that 
the  "lot"  in  auestion  consisted  of  66  acres 
of  unplatted  land  located  in  a  suburban 
part  (rf  the  city  of  St.  Paul.  Tbe  land  waa 
in  a  ttrinly  settled  part;  was  used  for  pas- 
turage purposes;  was  bounded  on  the  west 
by  a  public  highway  called  Dale  street,  for 
a  distance  of  2,340  feet,  and  oa  the  south 
by  Front  street,  for  a  distance  of  630  feet. 
A  water  conduit  from  tbe  waterworks  into 
the  city  was  laid  on  Dale  street  in  front 
of  this  property,  and  a  water  pipe  on  Front 
street.  The  tax  levied  l^  the  board  of  wa- 
ter commissioners  according  to  this  frontage 
was  sustained  by  the  trial  court.  In  a  for- 
mer appeal  by  this  appellant  in  proceed- 
ings with  reference  to  a  similar  tax  for  a 
previous  year  upon  the  same  land,  it  was 
held  that  the  provisions  of  tJie  city  charter 
referred  to  were  not  in  craiflict  with  the 
state  Constitution  as  to  equality  of  taxation, 
and  that  the  method  adopted  by  the  com- 
issionei'B  for  computing  the  frontage  waa 
proper  one.  State  v,  Robert  P.  Lewie  Co. 
72  Minn.  87,  sab  nom.  Ramaey  County  v. 
Robert  P.  LeiPts  Co.  42  L.  R.  A,  639,  75  N. 
W.  108.  We  are  therefore  not  required  to 
review  that  question  here.  And  as  to  the 
second  point  certified,  in  vievi  of  tbe  conclu- 
'  m  we  have  reached  on  the  first  question, 
will  not  be  considered,  and  we  will  con- 
e  our  attention  to  the  first  proposition, 
which  was  not  discussed  nor  involved  in  the 
former  cases. 

So  far  as  we  are  aware,  the  bearing  of  the 
Federal  Constitution  upon  the  legislative 
power  with  respect  to  assessments  for  local 
improvements  has  never  been  presented  to 
this  court  for  consideration.  Prior  to  the 
appearance  of  the  case  of  Nortcood  v.  Ba- 
ker, 172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 
Ct.  Rep.  187,  perhaps  the  trend  of  the  deci- 
sions in  this  country  was  in  support  of  the 
theory  that  tbe  legislative  power  in  respect 
to  special  asaeniments  was  practically  un- 
limited, and  since  that  case  was  decided  the 
stato  courts  have  not  been  agreed  as  to  Its 
scope  and  meaning.  Probably  no  decision 
emanating  from  the  Supreme  Federal  Court 
for  many  yeirs  has  been  so  sweeping,  and 
at  the  same  time  so  imperfectly  understood 
and  applied.  We  shall  not  attempt  here  a 
w  of  the  facts  upon  which  the  decision 
based.  To  be  thoroughly  coraprebend- 
t  must  be  carefully  read,  and  all  its 
bearings  considered  in  the  light  of  the  au- 
thorities cited  in  its  support.  We  shall 
>nt  ourselves  with  stating,  as  we  un- 
derstand them,  the  final  propositions  of  law 
as  there  declared  and  adopted,  nnd  then  con- 
Eiider  u'bcther  they  are  Applicable  and  con- 
trolling in  tbe  case  before  us.     They  are  aa 
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followBt  First.  Upon  the  ^ound  that 
abutting  property  nay  be  Bpecially  and  pe- 

auliajlj  benefited,  special  aaeessmentg  may 
be  levied  upon  Hucb  property  to  meet  the 
coet  of  building  highways,  sewers,  and  like 
public  improvements  of  a  local  nature.     The 

Srinciple  which  justiSes  such  assessments 
I  that  the  property  is  specially  and  pecu- 
liarly benefited,  and  that  the  owner  receives 
in  that  form  the  value  of  what  he  gives  is 
tbe  form  of  the  assessment.  Second.  Under 
the  14th  Amendment  of  the  Federal  Constitu- 
tion, "the  exaction  from  the  owner  of  private 
propoty  of  the  coet  of  a  public  improve- 
ment in  substantial  excess  of  the  special 
beneflts  accruing  to  him  is,  to  tbe  extent  of 
such  excess,  a  taking,  under  the  guise  ' 
taxation,  of  private  property  for  public  1 
without  compensation."  Third.  Where  the 
— !_.-_,.  ^j  assessment  adopted  bj  the  leg- 


principle 
isiature  ii 


isiature  is  arbitrary  and  vritbout  reference 
to  benefits,  and  without  reference  to  a  just 
imd  equal  proportion  and  distribution  of 
the  burden,  no  provision  having  been  made 
for  a  bearii^  or  review,  the  act  is  illegal 
and  void,  and  it  is  unnecessary  for  tbe  own- 
er to  tender  the  amount  of  the  conceded 
benefits  ae  a  condition  for  obtaining  relief- 
It  is  fundamental  that,  in  tbe  absence  of 
constitutional  limitations,  the  exercise  of 
the  taxing  power  rests  exclusively  in  the 
legislative  discretion.  The  first  and  second 
propositions  above  stated  are  not  new  prin- 
dplee  of  law,  and  are  not  declared  as  such 
In  Honeood  v.  Baker.  The  cases  cited  and 
reviewed  show  that  the  court  was  careful 
to  lay  the  foundation  for  its  coqclusion  that 
the  legislative  power  in  respect  to  local  as- 
sessments is  not  absolute,  but  is  conflned 
within  certain  limits.  That  it  was  the  in- 
tention of  the  court  to  lay  down  a  rule  of 
law  broad  enough  to  embrace  the  logic  and 
reasoning  of  tbe  discussion  seems  to  us  in- 
disputable. It  cannot  be  tbat  the  court's 
eoncluaions  were  intended  to  be  limited  to 
a  technical  construction  of  the  Ohio  stat- 
ute, as  intimated  in  Webster  v.  Fargo,  9 
N.  D.  208,  82  N.  W.  732,  and  Com  Farm  Co. 
r.  Detroit,  124  Mich.  433,  83  N.  W.  108, 
and  in  Neman  v.  Allen,  106  Uo.  634,  57 
S.  W.  EG9.  The  principle  Involved  was  not 
ueceesarilj  conflned  to  "street-opening" 
cases.  The  same  principle  was  reci^nized 
by  the  court  as  applicable  to  all  classes  of 
local  public  improvements,  whether  in  the 
opening,  grading,  and  paving  of  a  street,  or 
in  the  construction  of  a  sewer  or  the  laying 
of  a  water  main.  This  appears  from  the 
■cope  of  the  investigation  and  the  nature 
of  the  cases  reviewed.  That  the  court  in- 
tended to  give  voice  to  a  general  principle, 
and  not  to  a  narrow  construction,  is  further 
evident  from  the  language  with  which  the 
opinion  closes:  "The  judgmmt  of  the  cir- 
cuit court  must  be  affirmed  upon  the  ground 
tbat  the  assessment  against  the  plaintilf's 
libntting  property  was  under  a  rule  which 
excluded  any  inquiry  as  to  special  benefits, 
and  the  necessary  operation  of  which  was, 
to  the  extent  of  the  excess  of  tbe  cost  of 
opening  the  street  in  question  over  any  spe- 
eial  b«»iefit8  accruing  to  the  abutting  prop- 
S3  L.  R.  A. 


erty  therefrom,  to  take  private  property  for 

public  use  without  compenaation ;  and  it  i» 
so  ordered."  That  the  decision  rested  upon 
the. doctrine  that  there  was  a  limit  to  the 
legislative  power,  as  defined  in  tiie  third 
proposition  above  etated,  appears  frwn  the 
fact  that  the  dissenting  opinion  is  based 
upon  a  denial  of  tbe  soundness  of  such  con- 
clusion. Tbat  such  tras  the  scope  and  ef- 
fect of  the  decision  has  been  declared  by- 
the  following  courts:  Loeb  v.  GolvmbUt 
Tvap.  91  Fed.  37 ;  Fay  v.  Bpringfield,  04  Fed. 
409,  a  street-paving  case,  where  this  lan- 
guage is  found;  "Equality  is  equity.  Ajid 
the  right  of  the  owner  of  a  lot  to  have  this 
burden  of  special  tax  ratably  distributed 
among  the  lots  benefited  does  not  depend 
alone  upon  the  state  Constituticni  exacting 
equal  taxation,  but  has  'its  foundation  in 
those  elementary  principles  of  equity  and 
justice  which  lie  at  the  root  of  the  social 
compact'  {Re  Canal  Street,  11  Wend.  1G4- 
16S)  ;  and  he  can  therefore  invoke  for  it» 
security  and  protection  the  Federal  Consti- 
tution, which  inhibits,  not  only  the  taking 
of  private  property  tor  public  use  without 
just  codipensation,  but  tbe  deprivation  there- 
of without  due  process  of  law,  and  denies  to 
tbe  state  the  power  to  'deny  within  its  ju- 
■isdiction  the  equal  protection  <rf  the  laws.'  " 
tee  also  Charleg  v.  Jfarton,  96  Fed.  166,  lOO 
Fed.  538;  Lyon  v.  Tonavxmda,  98  Fed.  361, 
— both  street-improvement  cases.  Some  of 
the  state  courts  have  been  impressed  witb 
the  decision  under  consideration,  and  have 
applied  its  doctrine,  fteara  v.  Boston  Street 
Comrt.  173  Mass.  3S0,  63  N.  E.  876-  Id 
Butoheton  v.  Btorrie,  92  Tex.  685,  46  L. 
R.  A.  289,  61  S.  W.  848,  it  was  held  dis- 
tinctly, on  tjie  authority  of  Nonoood  v.  Ba- 
ker, that  a  etatute  was  void  which  con- 
ferred on  municipal  authorities  power  to  as- 
sess property  for  a  local  improvement  with- 
out giving  the  property  owner  an  oppor- 
tunity to  be  heard  on  tbe  question  of  bene- 
fits; and  it  was  further  held  that  tbe  prop- 
erty owner  might  contest  the  validity  oT 
such  invalid  assessment,  without  r^^nl  b> 
the  actual  amount  of  tbe  benefits. 

Before  passing  to  a  consideratiem  of  the- 
particular  statute  involved  in  this  appeal, 
it  will  be  well  to  refer  to  tbe  expresslous- 
of  this  court  upon  tbe  subject  nl  such  spe- 
cial assessments.  In  the  early  ease  of  Bog- 
er»  T.  Bt.  Paul.  22  Minn.  494,  the  then  char- 
ter of  St.  Faul  wu  attacked  on  the  ground 
that  it  was  in  violation  of  the  slate  Consti- 
tution as  to  equality  of  taxation,  because  it 
did  not  protect  tbe  owner  from  an  Bssese- 
raent  in  excess  of  the  benefits  cMiferred  by 
the  improvement.  The  opinion  by  Justice 
Berry  states  that  tbe  principle  of  local  ae- 
'  \  is  tbat  the  special  benefits  which' 
le  to  a  property  owner  from  a  pro- 
posed local  improvement  will  be,  at  least, 
equal  to  the  tax  assessed  upon  bis  property 
on  account  of  such  improvement.  The  char- 
ter was  sustained  upon  the  ground  tbat  the 
qucxtion  was  delegated  to  the  common  coun- 
cil, who  were  empowered  in  tbrir  discretion 
to  assess  tbe  benefits.  And  it  was  further 
held  that  when  so  assessed  the  result  wae 
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final  kiid  ooneluiiTV,  unlew  impeached  for 
fraud  or  ndBtake;  In  Btale  ea  reL  Merriok 
T.  Hennepin  Counjy  Ditt.  Ct.  33  Minn.  236, 
22  N.  W.  028,  632,  the  court  had  under  con- 
eideratioD  the  conatitutionalitj  of  the  act 
which  provided  tor  the  aBBeuiment  of  prop- 
erty beaefltad  b;  Uie  acquiBition  of  laadB  for 
public  parks.  In  sustaining  the  aot  aa  con- 
■titutional,  and  referring  specially  to  the 
amendment  as  to  an  asaeasment  for  local  im- 
provements upon  the  property  fronting  upon 
such  improvements,  Uie  court  says,  Justice 
DickinaoD  writing  the  opinioD:  "Neither 
from  the  circumstancea  under  which  thi 
amendment  was  adopted,  nor  from  its  Ian 
gnage,  is  it  considered  that  its  purpose  wai 
t«  wholly  abrogate,  in  respect  to  such  as- 
anmoents,  the  requirement  that  'all  taxes 
.  .  .  shall  be  as  nearly  equal  as  may  be,' 
although  the  basis  of  assessment,  by  which 
equality  of  apportionment  should  be  sought 
to  be  attained,  is  cbaoged,  and  the  legisla- 
ture is  inveated  with  a  discretion  to  deter- 
mine the  manner  in  which  asseeaments  shall 
be  made,  ^oonan  t.  BtUboater,  33  Minn. 
198,  S3  Am.  Rep.  23,  22  N.  W.  444. 
■nnat  atill  be  re^rded  as  the  constitutional 
dnty  of  the  legislature  to  frame  its  enact- 
ments with  r^ard  to  the  principle  of  equal- 
ity, and  a  clear  disregard  of  tnat  require- 
ment would  affect  the  validity  of  le^sla- 
tive  actirai.  But  where  the  legislative  dia- 
cretion  has  been  actually  exercised,  and  a 
law  framed  which,  in  its  jadgment,  ia  cal- 
culated to  effect  an  equal  apportionment  of 
the  burden  of  assesament  upon  tJie  princi- 
ple of  benefits  conferred,  such  l^slation 
cannot  be  set  aside  by  the  courts  meredy  be- 
cause they  may  deem  the  law  inespedient, 
or  not  well  devised  for  the  purpoee  m  secur- 
ing in  the  highest  degree  equality  in  the  ap- 
portionment of  assessments.  It  is  not 
snough  to  warrant  the  courts  in  declaring 
the  law  to  he  invalid  that  they  may  con- 
sider that  the  law  may  actually  fail  to  ao- 
eomplish  tbe  purpose  of  equal  and  just  as- 
■CBsment.  It  should  at  least  be  apparent 
that  the  law  is  framed  upon  a  plan  or  prin- 
ciple not  calculated  to  result  in  equality  of 
apportionment,  or  that  in  its  operation, 
when  carried  into  effect  with  bonesty,  aitd 
in  tbe  exercise  of  sound  judgment  on  the 
part  of  those  who  are  to  execute  its  provl- 
sions,  it  will  produce  such  groas  Inequali^ 
as  cannot  be  deemed,  in  a  just  sense,  an 
i^portioning  'aa  nearly  ds  may  be"  of  the 
burden,  before  courts  can  Interfere  and  de- 
clare tbe  enactment  void."  In  State  sr>  rel. 
Btateler  v.  Reit,  38  Minn.  371,  38  N.  W, 
97,  in  sustaining  the  "street  sprinkling  act," 
speaking  through  Justice  Mitchell,  tlie  court 
defined  tlh>  power  of  the  legialature  in  ref- 
erence to  special  asaesaments  as  follows: 
"First,  it  must  be  levied  for  a  public  pur- 
poee. for  the  power  of  taxation  can  be 
exerdsed  for  none  other;  and,  second,  the 
property  on  which  it  is  asaessed  must  be  pe- 
euliarly  and  specially  benefited  by  the  work 
for  which  it  ia  levied;  third,  that  it  must 
be  apportioned  according  to  some  reason- 
able rule,  upon  the  baaia  of  benefits,  ascer- 
tained or  Implied,  resulting  to  the  property 
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assessed."  Whether  these  propoutions  were 
correctly  allied  in  that  case  we  need  not 
consider.  We  quote  them  to  show  that  the 
court  recognized  the  true  basis  of  such  as- 
sessments. In  State  em  ret.  Shannon  v. 
Eleventh  Judieial  Diet.  Judges,  61  Minn. 
639,  63  N.  W.  800,  65  N.  W.  122,  it  was. 
held  that  an  assessment  by  the  board  of 
public  works  under  the  charter  of  the  city 
ol  Duluth  was  void,  because  the  board 
adopted  an  arbitrary  rule,  without  regard 
to  benefits.  Gilfillan,  Gh.  J.,  speaking  for- 
the  court,  saya:  "It  is  true  that  in  such 
cases,  whether  particular  property  is  bene- 
fited, and  to  what  extent  it  ia  benefited, 
must  be  left  to  the  judgment  of  those  whose- 
duty  it  is  to  make  the  assessment,  and  that, 
when  they  have  exercised  their  judgment, 
their  determination,  in  the  abaence  of  fraud 
or  demonstrable  mistake  of  fact,  is  conclu- 
sive. But  they  must  exercise  their  judg- 
ment, and  if  it  appears  that  they  have  not 
done  so,  but  have  aubatituted  an  arbitrary, 
inflexible  rule  inatead  of  their  judgment, 
their  work  cannot  stand."  In  that  case  the- 
board  of  public  works  aasesaed  property  ac- 
cording t«  a  fixed  rule,  accorcing  to  dis- 
tance and  area,  without  reference  to  bow  the 
respective  lota  might  be  affected  by  the  im- 
provement. To  t£e  same  effect,  see  Stat» 
ea  rel  Seotten  v.  Brill,  68  Minn.  162,  68  N. 
W.  989.  See  also  State  em  rel.  Minncaota. 
Transfer  R.  Co.  v.  Bamaey  Cowniy  Diet.  Ct. 
m  Minn.  242,  71  N.  W.  27.  In  the  case  of  . 
Duluth  V.  DibhUe,  62  Minn.  IS,  63  N.  W. 
1117,  the  question  of  jurisdiction  in  special 
asseBsm«it  proceedings  for  a  local  improve- 
meot  being  under  consideration,  the  court 
says  (Mit^ell,  J.)  :  "The  one  esaential  to- 
due  process  of  law,  in  the  exercise  of  the 
power  of  taxation,  is  that  at  some  atage  of 
the  proceedinga  the  parties  concerned  ah  all 
have  notice  and  an  opportunity  to  interpose- 
any  defense  th^  may  have  as  to  either  the 
validity  or  amount  of  the  tax."  In  that 
case  the  aesessment  was  sustained  upon  the 
ground  that  the  owner  had  notice  and  an 
opportunity  to  be  heard. 

In  all  the  cases  involving  (Jie  question  of 
local  assessment  for  public  improvements. 
which  have  been  before  this  court,  the  stat-. 
utes  under  eonsideratim  provided  for  the 
two  essential  elements;  Firat,  considera- 
tion and  determination  by  some  properly  se- 
lected body  of  tbe  benefits  to  accrue  by  th» 
improvements;  and,  aecond,  suitable  notice 
to  the  owner  of  the  property,  and  an  oppor- 
tunity to  ba  heard  on  the  question.  And 
f  rran  the  reference  to  those  cases  above  made 
it  will  be  seen  that  although  the  court  has 
held  that  the  legislature  may  delegate  it* 
power  to  make  such  asseaamenta  to  the  va- 
rious bodies  connected  with  municipal  gov- 
emmenta  and  that  the  action  of  such  dele- 
gated body  In  reference  thereto  is  final,  ex- 
cept in  case  of  fraud  or  demonatrable  mis- 
take of  fact,  the  whole  trend  of  the  discus- 
sion has  centered  around  those  two  safe- 
guards of  the  property  owner.  And  ther* 
—Q  be  no  question  that,  if  any  of  the  stat- 
es before  the  court  had  failed  to  provide 
proper  method  of  estimating  the  benefita 
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•.a  a  bosie  for  the  aasessnieot  and  proper  op- 
portunitj  to  the  owner  to  be  heard  thereon, 
the  court  would  have  declared  them  prohib- 
ited b;  the  Btitte  Constitution  as  to  equal- 
ity of  taxation,  notwithstanding  the  amend- 
ment to  !  1,  art.  B,  authorizing  asaesamenta 
for  local  improvementB  upon  the  property 
fronting  upon  such  improvements.  In  the 
recent  case  of  State  ea  tcI.  Wheeler  t.  Ram- 
sey County  Diet.  CI.  80  Minn.  293,  83  N. 
W.  183,  the  powers  and  duties  of  the  board 
of  public  work  under  provisions  of  the  St. 
Paul  cbortci'  were  considered.  The  board 
had  aeeesBed  the  amount  of  the  coet  of  pav- 
ing a  street  upon  the  property  frontuig 
thereon,  and  found  that  eaeh  lot  was  ben^t- 
ed  equally  per  front  foot.  Following  the 
previous  ilecisions  of  this  court,  it  was  held 
Chat  the  action  of  the  board  was  final,  in- 
asmuch as  it  appeared  that  the  members  of 
the  board  had  exercised  their  discretion  in 
arriving  at  such  conclusion.  In  the  closing 
part  of  the  opinion  reference  is  made  to  the 
case  of  ^'onrooiJ  v.  Baker,  with  the  state- 
ment that  it  was  not  applicable  to  the  case 
before  the  court. 

Tnking  up,  now,  the  act  which  is  called 
In  question,  we  find,  from  St.  Paul  charter, 
is  2f).  37,  stipra:  First.  That  no  distinction 
is  made  in  the  class  or  kinds  of  water  pipes ; 
whether  principal  feed  mains  or  branch 
supply  pipes,  all  kinds,  of  whatever  descrip- 
tion, being  subject  to  the  ta^.  Second,  Each 
lot  in  the  city  of  St,  Paul,  no  matter  what 
its  location  or  value  or  use,  whether  im- 
proved or  unimproved,  whether  large  or 
smnll,  whether  in  the  semicountry  or  in  the 
city,  whether  adapted  and  used  for  pastur- 

Se  or  a  businets  block, — each  "lot"  is  treat- 
in  the  same  manner,  and  subject  to  the 
same  tax,  according;  to  its  lineal  foot  front- 
age. Third.  The  tax  is  not  for  one  year  or 
any  specified  time,  but  is  to  be  leHed  annu- 
ally, for  all  time,  and  in  made  obligatory 
on 'the  board  of  public  works.  Fourth.  This 
tax  is  not  levied  for  any  particular  purpose. 
When  collected,  it  ia  to  be  paid  over  to  the 
city  of  St.  Paul,  for  the  use  of  the  board 
of  water  commissioners;  but  the  law  is  si- 
lent as  to  whether  it  is  to  be  expended  in 
repairing  the  main  in  front  of  the  lots  upon 
which  the  tax  is  levied,  or  to  pay  for  money 
advanced  by  the  board  of  water  commis- 
sioners for  the  original  construction  of  the 
main  in  front  of  the  lots  assessed,  or  wheth- 
er it  is  to  be  used  in  payment  of  the  cur- 
rent expenses  of  the  board.  Fifth.  There 
is  no  provision  for  a  hearing  upon  the  ques- 
tion as  to  whether  this  tax  is  equitably  dis- 
tributed, or  whether  the  property  so  aa- 
se^^ed  is  benefited  thereby.  If  the  amount 
BO  SBEessed  is  not  paid  within  the  time  pre- 
scribed by  law.  then  this  shall  become  a 
lien  on  said  renl  estate,  and  such  real  es- 
tate shall  he  sold,  as  in  other  cases  of  de- 
linquent taxes.  At  no  stage  of  the  proceed- 
ings is  there  a  hearing  or  consideration  by 
any  lawfully  constituted  body  on  the  ques- 
tion of  the  bMiefits  to  accrue  to  the  prop- 
erty so  assessed,  nor  in  there  provided  any 
notice  to  or  opportunity  for  the  lotowner 
to  be  heard  on  the  question  of  benefits.  So 
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far  as  the  amount  of  the  tax  is  concerned, 
it  is  specifically  fijced,  and  the  owner  has  no 
authority,  under  the  provisions  of  Gen. 
Stat.  1894,  S  1S38,  to  call  in  ({uestion  the 
amount  of  the  tax,  and  a  consideration  of 
the  equality,  proportitMi,  and  benefits  is  nec- 
essarily excluded.  In  this  cose  the  owner 
of  the  property  answered  in  tjie  regular  tat 
proceeding,  and  put  in  issue,  the  question 
of  benefits,  and  the  court  received  evidence 
upon  that  point,  and  found  that  the  pr(^- 
erty  was  not  specially  benefited  by  the  lay- 
ing of  such  water  pipes.  Counsel  for  the 
state  claim  that  the  court  had  no  jurisdic- 
tion to  that  extent,  and  no  authority  to 
make  such  finding;  that  the  tax  was  made 
specific  by  the  act,  end  was  not  subject  to 
rei'iew.  As  already  stated,  such  is  our  view 
of  the  statute  and  the  law,  and  the  finding 
of  the  court  is  immaterial  in  the  disposition 
of  the  matter  before  us. 

Applying,  now,  the  test  as  announced  in 
Sorvood  V.  Baker  to  those  sections  of  the 
charter  above  noted,  must  they  stand  or 
fall  I  In  our  opinion,  they  must  fall.  To 
stand  against  such  test,  having  refused  in 
this  instance  to  del^ate  its  powers  to  the 
municipal  authorities  as  in  other  cases,  and 
reserving  to  itself  the  impoaition  of  the  tax, 
it  must  appear  from  the  act  itself  that  the 
legislature  exercised  its  jud^ent  upon 
those  questions  which  form  the  fundamental 
basis  of  the  a:ises)iment.  No  valid  tax  could 
be  levied  for  such  purpose,  except  upon  the 
theory  that  the  property  was  by  so  much 
increased  in  value.  In  fixing  this  arbitrary 
amount  to  be  applied  in  all  cases,  under  all 
conditions,  for  an  indefinite  time,  without 
opportunity  for  a  hearing  or  review,  is  it 
not  self-evident  that  the  legislature  did  not 
consider  the  question  of  benefits  at  a!lT  To 
our  mind,  the  act  is  so  drastic  and  arbitrary 
as  to  show  upon  its  face  a  complete  failure 
to  exercise  any  judgment  whatever  upcn 
that  question.  That  a  tract  of  farming  land 
is  benefited  at  all  by  the  fact  that  a  city 
water  conduit  is  laid  in  the  highway  ad- 
joining it  is  on  its  face  a  doubtful  propo- 
sition. That  such  tract  is  equally  benefited. 
according  to  frontage,  with  improved  city 
property,  is  on  its  face  absurd.  Is  a  lot 
worth  $200  benefited  to  the  same  degree  as 
a  lot  worth  $3,0rK),  or  is  a  vacant  lot  of 
equal  frontage  in  the  suburbs  benefited  to 
the  same  degree  as  a  tenement  block  in 
the  city  propcrT  Again,  such  a,  tax  results 
in  the  grossest  inequality.  The  money  ecd- 
lected  is  turned  over  to  the  water  commis- 
sioners, and  is  presumably  applied  to  a  re- 
duction of  the  annual  coet  of  maintaining 
the  woter  system.  By  so  much  would  be  re- 
duced the  cost  of  water  to  the  consumers, 
and  the  landowner,  who  may  have  no  usa 
whatever  for  the  water,  is  compelled  to  bear 
part  of  the  cost  to  those  who  have. 

Without  dwelling  upon  the  other  arbi- 
trary features  of  the  statute,  some  notice 
should  be  given  to  the  claim  of  the  state 
that  this  law  is  within  the  doctrine  of  Par- 
sons V.  nistrict  of  Colombia,  ITO  U,  S.  45, 
42  L.  ed.  94.1.  18  Sup,  Ct.  Rep.  521.  and 
fipencer  v.  Merchant,  126  U.  S.  345,  31  L. 


im. 
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«d.  763,  8  Sup.  Ct.  Rep.  021;  that  is,  the 
legisUtJiTe  has  prescribed  a.  certain  district 
within  which  It  has  autborit;  to  levy  arbi- 
trkril;  aMeasmen.t«  to  meet  the  cost  of  the 
improvement.  It  i«  true  that  the  l^ala- 
ture  may  cut  out  a  district,  and  lerj  the 
«aat  of  certain  improvementa  therein;  but 
it  is  stated  in  Spencer  v.  Merehant:  "In 
determining  what  lande  are  benefited,  .  .  . 
the  legislature  may  avail  itself  of  such  in- 
formation SB  it  deems  sufficient,  either 
through  investigations  by  its  committees 
«r  by  adopting  as  its  own  the  ettimates  or 
-cotMluaions  of  others."  "The  question  of 
special  benefit  and  the  property  to  which  it 
extends  is,  of  necessity,  a  aueation  of  fact, 
and,  when  the  legislature  aetermines  it  in 
«  case  tritbin  its  eeneral  power,  its  decision 
must,  of  course,  be  final.  .  .  .  We  are 
not  at  liberty  to  say  that  the  tax  on  the 

Erc^terty  covered  by  the  law  of  1S81  was 
iqMsed  without  reference  to  special  bene- 
fits." The  court  there  recognized  the  prin- 
■dple  that  there  was  a  limit  to  the  legisla. 
tive  power.  The  decision  in  Parsons  v.  Dis- 
trict of  Columbia  rests  upon  the  theory  that 
the  14th  Amendment  does  not  apply  to  the 
national  government,  and  that  the  power  of 
Congreea  is  practJcally  unlimited  as  to  tax- 
ation within  the  District  of  Columbia. 

It  may  be  granted,  then,  that,  when  the 
legislative  judgment  is  properly  exercised, 
ihe  l^slature  may  provide  for  a  public  im- 
provement, as  the  construction  of  a  high- 
■way  or  bridge,  which  naturally  would  be 
specially  beneficial  to  some  certain  com- 
munity, and  may  charge  the  cost  and  main. 
ienance  of  the  same  upon  the  property  of 
«  certain  defined  district.  But  the  provi- 
sions of  the  city  charter  make  no  attempt 
at  such  a  purpose.  This  tan  of  10  cents 
per  foot  on  all  pipes,  present  and  future, 
has  no  reference  to  the  adoption  of,  or  con- 
struction of,  a  sy.item  of  waterworks  for 
the  property  owners  along  the  line  of  the 
pipe.  The  district,  if  any  be  defined,  is  the 
«ity  of  St.  Paul,  and  the  beneficiaries  are 
the  inhabitants  thereof. 

The  stake  driven  by  the  decision  in  Ifor- 
vood  V.  Baker  is  timely.  Judicial  fevprea- 
«on  on  the  subject  was  indefinite.  There 
-was  a  tendency  to  lose  sight  of  the  equita- 
ble basis  which  justifies  the  assessment  up- 
on private  property  of  the  cost  of  public 
improvements.  Tlie  arbitrary  act  of  the  leg- 
islative body  was  often  accepted  as  final, 
without  regard  to  its  justice.  It  is  to  be 
hoped  that  the  highest  court  of  the  land 
liaa  spoken  finally,  and  will  not  recede  from 
its  position.  For  the  reason  that  tlie  stat- 
-ut*  in  question  embraces  an  arbitrary  sys- 
tem of  taxation,  irithout  regard  to  benefits, 
provides  for  no  method  of  determining  the 
ijuention  of  benefits,  and  no  opportunity  to 
be  heard  in  reference  thereto,  and  for  the 
reason  that  from  the  face  of  the  act  it  ap. 
pears  thak  the  legislature,  in  its  adoption 
And  passage,  did  not  consider  or  take  into 
account  the  benefits  to  accrue  to  the  prop- 
fi3  L.  rt.  A. 


erty  upon  which  such  assessment  was  lev- 
ied, we  hold  that  the  statute  is  invalid,  be- 
cause it  is,  in  effect,  a  taking  of  privat-e 
property,  under  the  guiae  of  taxation,  with- 
out juBt  compensation  and  without  due 
process  of  law.  The  cause  is  remanded, 
with  directions  to  the  court  to  modify   its 


A  petition  for  rehearing  having  been  filed, 
Lewis,  J.,  on  June  18,  ISOl,  delivered  the 
following  additional  opinion : 

The  only  question  before  the  court  in  this 
case  was  the  bearing  of  the  Federal  Consti- 
tution upon  Special  Laws  1885,  chap.  10, 
!S  28,  27.  The  decision  formerly  rea.ched  by 
this  court  was  based  wholly  upon  what  were 
believed  to  be  the  principles  announced  in 
the  case  of  yoncooi  v.  Baker,  172  U.  S. 
289,  43  L.  ed.  443,  IB  Sup.  Ct.  Rep.  187. 
Those  principles  arc  that  the  exaction  from 
private  property  of  the  cost  of  public  im- 
provements in  substantial  excess  at  the  spe- 
cial benefits  accruing  is,  to  the  extent  of 
such  excess,  a  taking  of  property  under  the 
guise  of  taxation,  without  compensation, 
and,  further,  that  when  the  principle  of  as- 
sessment adopted  by  the  legislature  is  with- 
out reference  to  the  benefitB  and  a  just  and 
equal  distribution  of  the  burden,  no  provi- 
sion having  bem  made  for  a  hearing  or  re. 
view  by  the  property  owners,  the  act  Is  Yt»A. 
Or,  as  expressed  in  the  mandate  issued  in 
that  case;  "The  judgment  of  the  circuit 
court  [enjoining  the  assessment  is]  .  .  . 
aflJrmed  upon  the  ground  that  the  assess, 
ment  .  .  .  was  under  a  rule  which  ex- 
cluded any  inquiry  as  to  the  special  benefits, 
and  the  necessary  operation  of  which  was. 
to  the  extent  of  the  excess  of  the  cost  of 
opening  the  street  in  question  over  any  spe- 
cial benefits  accruing  to  the  abutting  prop- 
erty therefrom,  to  take  privat*  property  for 
public  use  without  compensation."  The 
principles  thus  announced  do  not  seem  to 
be  in  conflict  with  those  declared  in  JW- 
aom  V.  niatrict  of  Columbia,  170  U.  S.  46, 
4Z  L.  ed.  643,  IB  Sup.  Ct.  Bep.  621.  and 
Spencer  v.  Merchant.  126  U.  S.  346,  31  I* 
ed.  703,  H  Sup.  Ct.  Rep.  021.  In  those  and 
similnr  cnses  the  legislative  power  was  not 
recojmii-ed  as  arbitrary  and  without  limit. 
btit  those  cases  rested  upon  the  theory  that 
the  legislature  does  actually  exercise  itn 
judgment  with  reference  to  the  subject, 
which  it  might  otherwise  delegate  to  a  prop- 
er body.  It  logically  follows,  in  a  case 
where  the  rule  of  assessment  provided  is  ar- 
bitrary, without  regard  to  benefits  and  with- 
out the  right  of  review,  that  the  act  so  pro- 
viding is  in  contravention  of  the  Federal 
Constitution.  Tested  by  those  principles, 
we  held  that  the  water- frontage  tax  could 
not  be  sustained ;  and  now,  after  a  careful 
reconsideration  and  review  of  the  cases,  were 
the  question  one  of  final  jurisdiction  in  this 
court,  we  feel  that  we  should  adhere  to  the 
views  expressed  in  the  former  opiniMt.    But 
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in  the  recent  cftse  of  Prenoh  t.  Barber  A*- 
ptutlt  Patting  Co.  181  U.  S.  324,  40  L.  ed. 
870,  21  Sup.  Ct.  Rep.  625,  Bad  other  case* 
coQcurrentlj  decided,  the  Federal  Supreme 
Court  has  attempted  to  qualify  and  limit 
those  principles  as  applied  in  tfoncood  v. 
Baker.  While  it  does  not  appear  that  the 
court  has  directi;  denied  the  soundness  of 
the  rule  announced,  fet  the  purpose  seems 
to  be.  In  its  later  expressions,  to  hold  that 
tlie  principle  will  not  apply  when  in  conflict 
with  the  systems  of  taxation  aa  adopted  by 
a  state,  unless,  in  some  special  case,  pecu- 
liar and  extraordinary  hardship  is  the  re- 
sult. In  other  words,  it  is  not  the  princi- 
ple or  rule  of  asBessment  which  is  the  teat 
of  the  validity  of  the  state  act,  but,  rather, 
the  elTect  of  the  application  of  the  rule  in 
particular  cases.  It  may  be  a,  sound  rule 
in  one  case,  and  not  In  another.  It  would 
be  useless  at  this  time  to  further  attempt 
to  define  the  position  of  the  Federal  court 
as  expressed  in  its  later  deciaionB.  It  is 
sufficient  to  say  that  we  are  In  doubt  as  to 
the  effect  of  its  holdings.  Our  state  Con- 
stitution authorizes  the  special  assessments 
provided  by  the  statute,  and  such  statute 
has  been  held  valid,  under  the  coostitution- 
al  provision,  by  this  court  in  State  v.  Rob- 
ert F.  Levn»  Co.  72  Minn.  S7,  sub  nom.  Barn- 
teg  County  T.  Robert  F.  Letnit  Co.  42  L. 
B.  A.  039,  7S  N.  W.  108.  It  ia  possible  that 
this  fact  may  cause  the  Federal  court  to 
sustain  the  statute,  upon  the  thei»y  that  it 
is  a  Bystcm  adopted  by  the  state,  and  that 
the  result  of  such  an  assessment  cannot  he 
•xtraordinary  or  of  such  unusual  hardship 
as  to  come  within  the  limitaticm  applied  in 
Norviood  V.  Baker.  The  views  of  the  court, 
however,  have  not  been  expressed  with  suQl- 
cient  clearnesB  to  warrant  ub  in  aSBUmiug 
that  our  understanding  of  its  decision  in 
Honrood  V.  Baker,  and  our  former  applica- 
tion of  it  to  the  state  act,  would  now  be 
sustained  by  that  court.  We  have,  there- 
fore, decided  to  reverse  our  former  decision; 
and  we  are  influenced  in  this  conclusion 
somewhat  by  the  fact  that  the  property  own- 
er may  cause  our  conclusion  to  be  reviewed 
by  the  proper  final  tribunal,  whereas  such 
privilege  would  be  denied  the  city  were  the 
former  ruling  adhered  ta 

The  decision  Iteretofore  filed  U  reversed, 
and  the  order  of  the  Trial  Court  affirmed. 

Start,  Ch.   J.: 

I  concur  in  the  result,  on  the  ground  that 
the  case  is  ruled  by  State  v.  Robert  P. 
Letcis  Co.  73  Minn.  87,  sub  nom.  Rameey 
County  v.  Robert  P.  Lcicis  Co.  42  L.  R.  A. 
639,  76  N.  W.  108.  and  Parsons  v.  District 
of  Columbia.  170  U.  S.  45,  42  L.  ed.  B43, 
IB  Sup.  Ct.  Rep.  521. 

Petition  for  secnnd  rehearing  denied  July 
8,  1901. 
53  L.  R.  A. 


STATE  of  Minnesota,  Respl., 
Jacob  BARGE,  Appt. 

{ UlDD > 

*Aa  flpdlnimee  of  the  ei(r  o(  Mliine*pi»- 
Ilii  relattBK  to  ■t>llB,  booths,  or  other  1d- 
cloBurea  In  saloou  roDBtrued,  and  held: 

1.  Tli«  oltj-  eonBCII  li«d  les;lfelKllve  mm- 
tborltr.  In  lU  discretion,  Co  enact  the  ordln- 

9.  Ctmrl*  hBve  bo  povrer  to  deelare  mm 
ordlBBiice  Told  because  It  Is  unreasonable, 
□nless  Its  DDreasonsbleneis  Is  so  clear  as  to 
Indicate  a  mere  arbllrar/  eierclK  ot  (he. 
power  vested  In  the  council. 

S.  Ab  ordlBBBce,  like  m  atBtnte,  BiBy  bo 
■ablecl  to  Implied  exceptloBs  founded 
In  the  rules  of  public  poller  and  the  maxima 
ot  nilarsl  Justice,  so  as  to  avoid  absurd  aad 
DujDBt  eoDseqaeacea 

4.  Tbla  ordlBBBce  forbids  tbe  keeplns 
ot  Bny  iBoloBBre  In,  or  coDnected  with, 
an;  roam  wherein  lutoilcatlnE  llaoors  msj  b* 
sold  bj  a  licensed  dealer,  which  Is  or  can,  by 
any  Ingenuity  or  preteose,  be  used  as  a  loung- 
1ns  or  drinking  place,  or  tor  snr  Immoral 
purpose ;  that,  bo  congtrapd  sad  limited,  the 
ordinance  Is  not  unreasonable,  but  valid. 

O,  The  evidence  bbbIbIbb  the  ladsmeBt 
coovlctlnif  the  defendant  of  a  vlolacloQ  of  tbs- 


(laoaar;  15,  1901.) 


icting  him  of  violating  an  ordinance 
regulating  the  sale  of  spirituous  liquors,  and 
from  an  order  denying  a  motion  for  new 
trial,     iffirmtd. 

The  facts  are  stated  in  the  opinion. 

Jf  csars.  \r.  E.  Dodse,  Rome  O.  Brown^ 
Chwrles  S.  Albert,  and  Hemr  GJertae*. 
for  appellant: 

Either  there  can  be  no  offense  without  the' 
sale  of  liquors  in  the  booths,  stalls,  or  in- 
closures,  or  else  there  can  be.  If  no  offense- 
exists  without  tJie  sale,  then  there  is  no  of- 
fense shown.  If  the  offense  can  exist  with- 
out the  sale,  then  clearly  this  is  not  a  re:^- 
lation  either  of  the  sole  of  liquors,  the  per- 
sons dealing  in  them,  or  the  place  whcreiik 
such  intoxicating  liquors  are  sold. 

Bteffg  V.  iioni-oe  City,  135  Ind.  466,  35  N. 
:.  121;  Chomper  v.  Greenoaatle,  138  lud. 
39,  24  L.  R.  A.  768,  35  N.  B.  14. 

K  municipal  corporation  possesses,  and  can. 
exercise,  the  following  powers,  and  no  oth- 
ers: (1)  Those  granted  in  express  words; 
(E)  those  necessarily  or  fairly  implied  in,  or 
incident  to,  powers  expressly  granted:  (Sf 
those  essential  to  declared  objects  and  pur- 

•McadDoten  by  Btsbt,  Ch.  J. 


)  2i  L.  R.  A.  71 
windows  of  saloon  I 


ibIqs  to  front  doors  and 
be  raised,  see.  In  this 
■kl   (Tenn.)   4T  L.  R.  A. 


to  prohibiting  ssle  et  liquor  In  dance  cel- 
r  places  where  women  are  employed,  see 
rle  Hares  (Cal.)  20  L.  B.  A.  TOl. 
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poses  of  the  eorpontion, — not  simply  oon- 
vcniert,  but  indispensable. 

I  Dill.  Muo.  Corp.  3d  ed.  f  89;  Pittsburgh, 
C-  C.  d  fit.  L.  R.  Co.  V.  Croum  Point,  148 
Ind.  4S1,  36  L.  R.  A.  084,  46  N.  E.  687 ;  Stef- 
fy  V.  Monroe  City,  136  Ind.  466,  36  N.  B. 
121;  jSI.  Paul  T.  LoMlIer,  2  Minn.  ISO,  Oil. 
159,  72  Am.  Dec.  8S ;  fit.  Paul  v.  Traeger,  26 
Uinn.  243,  33  Am.  Rep.  402]  Heiik«  t.  Mo- 
Cord,  65  Iowa,  378,  7  N.  W.  623;  Bennett  v. 
Pitlaaki  (Tenn.  Cli.  App.)  47  L.  R.  A.  278, 
Si  8,  W,  913;  Champer  v.  Oreeneaatle,  138 
Ind.  830,  24  L.  R.  A.  768,  36  N.  E.  14;  Smith 
V.  Nfwbern,  70  N.  C.  14,  IB  Am.  Eep.  766; 
Mernaugh  v.  Orlando,  41  Fla.  433,  27  So.  34; 
ShelbtfvilU  V.  Cleveland,  C.  G.  <(  8t.  L.  R.  Co. 
146  Ind.  66,  44  N.  K  929;  Grand  Bapidt  t. 
Dit^ftM,  16  Mich.  64. 

Any  lair,  resBonahla  doubt  concerning  the 
vdet^ce  (rf  power  is  resolved  t^  the  oaurta 

tainst  the  corporation,  and  Uie  power  la  de- 


nW. 


1  Dill.  Mun.  Corp.  f  89 ;  51.  Paul  v.  Laid- 
(er,  S  Minn.  190,  Gil.  159,  72  Am.  Dec.  89; 
Pilttburgh,  C.  C.  &  St.  L.  R.  Co.  t.  Crown 
Point,  14G  Ind.  421.  35  L.  R.  A.  884,  46  N.  E. 
587;  Mintum  y.  Lame,  23  How.  435,  IS  L. 
ed.  674;  Bloom  t.  Xenio,  32  Ohio  St.  16); 
Ravenna  v.  Pennsylvania  Co.  46  Ohio  St. 
lis,  12  S.  W.  445;  Cooler,  Const.  Lim.  233, 
834 ;  Tjedeman,  Mud.  Corp.  110.  ' 

CouTts  adopt  a.  strict,  rather  than  a  lib- 
eral, constTuctiOQ  of  power. 

Bt.  Paul  V.  Laidler,  2  Minn.  190,  Oil.  ISO, 
72  Am.  Dec.  89;  St.  Paul  v.  Traeger,  26 
Minn.  248.  33  Am.  Rep.  4G2;  State  -st  rel. 
Famsicorthv.  St.PaitlManiaipal  f7e.32Minn. 
329.  20  N.  W.  243 :  81.  Paul  v.  Qilfillan,  36 
Minn.  208,  31  N.  W.  49;  Slate  v.  Bammond, 
40  Minn.  43,  41  N.  W.  243 ;  State  v.  Jolm- 
lon.  41  Mian.  111.  42  N.  W.  786;  1  Dill.  Mun. 
Corp.  it  91,  319,  320,  and  cases  cited;  Bhrl- 
byvilU  V.  Cleveland,  0.  O.  if  St.  L.  R.  Co.  146 
Ind.  66,  44  N.  E.  629;  Eaynea  v.  Cape  May, 
M  N.  J.  L.  55,  13  AO.  231 ;  ffouwa  v.  Ohioor 
go,  158  III.  863,  30  L.  R,  A.  225,  42  N.  E.  373; 
Chicago  T.  Rumpff,  45  111.  00,  92  Am.  Dec. 
IdO;  Ex  parte  Chin,  Tan,  60  Cnl.  78;  DaAs 
T.  Anita,  73  Iowa,  325,  36  N.  W.  244;  Hurg 
V.  Chicago.  B.  I.  d,  P.  R.  Co.  90  Iowa,  106,  57 
N.  W.  080;  Hcijers  v.  Chicago,  R.  I.  &  P.  R. 
Co.  67  Iowa,  655.  43  Am.  Rep.  60,  10  N.  W. 
898 :  Fhillipg  \.  Denver.  19  Colo.  179,  34  Pac. 
fi02;  Tiedeman,  Mun.  Corp.  S  110. 

Tfae  power  to  pass  bj-laws  under  the  ^en- 
«ra1  class  dote  not  cnlarfce  or  annul  the  pow- 
er conferred  by  the. special  provision  in  rela- 
tion to  the  various  subject-matters. 

1  Dill.  Mun.  Corp,  8  315;  Memaugh  v. 
Orlando,  41  Fla.  433,  27  So.  34;  JhTouiif 
Pleasant  v.  Vangice,  43  Mich.  381,  S  N.  W. 
37S:  Hueting  v.  Rock  Island,  128  III.  465, 
21  N.  E.  658;  Bteffy  v.  Monroe  City,  133  Ind. 
466.  3a  N.  E.  121 ;  State  t.  Fay,  44  N.  J.  L. 
47* ;  Benlce  v.  McCord,  56  Towa,  378,  7  N. 
W.  623 ;  }ieu>  Hampton  v.  Conroy,  66  Iowa, 
4BS,  9  N.  W.  417;  Birauts  v.  Pontioc,  40  111. 
301 ;  Sullivan  v.  Oneida.  61  111.  242  ;  aoihlard 
T.  JarktonvUle,  15  HI.  588;  Leonard  v.  Can- 
ton, 35  Mi9s.  189 ;  Stale  v.  Fcrguaon,  33  N. 
H.  424;  Waller  v.  Columbia  City,  nl  Fnd. 
24;  T-ucfc  V.  TFaMron,  31  Ark.  462;  Horri*  v. 
63  L.  R.  A. 


Livingston,  23  Ala.  677;  PortlotMi  t. 
Schmidt,  13  Or.  17,  8  Pac.  221 ;  A-ngerhoffer 
V.  State,  15  lex.  App.  613. 

The  police  power  resides  In  the  state  in  its 
Fovereign  capacity,  and  can  only  be  pOiisesHed 
and  exercised  by  a  municipal  corporation  by 
a.  del^ation  thereof  to  the  municipality  by 
the  law-makinK  power  of  the  state. 

CratofordavxUe  v.  Bradeti,  130  Ind.  149,  14 
L;  E.  A,  268,  28  N.  E.  849;  IS  Am.  £  V,ag. 
Enc.  Law,  pp.  1166,  1167;  Champer  v.  Orcen- 
oaalle,  138  Ind.  339,  24  L.  B,  A.  768,  35  N.  K 
14. 

Tbt  lesislature  of  the  state  of  Mianesota 
has  not,  by  express  terms,  deleg&ted  to  the 
municipality  the  power  to  pass  the  ordinance 
in  qnestioiL 

UnleiB  Btatutoi7  authority  was  given  each 
municipali^,  specifying  and  designating 
with  exactnciis  the  limits  and  powers  of  Ibe 
corporation  to  cover  tho  evils  sought  to  be 
remedied,  there  did  not  erist  in  such  munici- 
pality the  power  to  pass  a  screen  ordinan<*, 
closing  ordinance,  or  wine-room  ordinance, — 
either  under  the  general  welfare  clause,  the 
claiuea  giving  the  cordate  body  authority 
to  suppress  vice  and  intemperance,  to  pre- 
serve the  health,  good  order,  and  peace  of 
the  community,  or  the  clause  to  regulate 
either  the  sale  of  intOKicating  liquors,  the 
place  where  sold,  or  the  persons  dealing 
therein. 

Steffy  V.  Monroe  City,  136  Ind.  466,  35  N. 
E.  121;  Champer  v.  Greenca*tle,  J38  Ind 
339.  24  L.  R.  A.  768,  35  N.  E.  14;  Bennett  v 
Pulaski  (Tenn.  Cb.  App.)  47  L.  R.  A.  278,  62 
8.  W.  913;  Denver  v.  Domedian  (Colo.  App.) 
60  Pac.  1107 ;  Wolfccr  v.  People,  5  Colo.  App. 
37,  37  Pac.  29;  fitdfe  v.  Gcrhardt,  145  Ind 
'19,  33  L.  R.  A.  313,  44  N.  E.  469;  Bt.  Paul 

Traeger,  25  Minn.  248,  33  Am.  Rep.  462; 
'.  Poul  V.  Troyer,  3  Minn.  291,  Oil.  2(i0- 
■■ate  V.  Orih,  38  Minn.  150,  36  H.  W.  103. 

The  ordinance  is  void  because  the  munici- 
pality had  no  power  to  enact  It  under  the 
power  "to  regulate,"  or  otherwise;  it  is  not 
a  reasonable  regulation  ;  is  inconsistent  with 
the  laws  and  policy  of  this  state;  is  arbi- 
trary, oppreseive,  and  unfair,  an  unnecessa-ry 
interference  with  individual  liberty,  and 
tends  to  subject  the  vendors  of  liquors  to  un- 
resBonable  prosecution. 

The  enactment  of  statutes  speciflcally  au- 
thorizing the  passage  of  screen  ordinances 
wns  a  tacit  recognition  by  the  law-making 
power  that  municipal  corporations  had  no 
power  to  pass  ordinances  of  that  kind  with- 
it   a   statute   specifically   authorizing   the 

Champer  v.  Oreeneastle,  138  Ind.  339  24 
L.  R.  A.  768,  35  N.  E.  14;  Steffy  v.  Monroe 
City,  135  Ind.  466,  35  N.  E.  121 ;  flenne((  v. 
PuiaaU  (Tenn.  Ch.  App.)  47  L.  R.  A.  278. 
5!!  S.  W.  913;  Ga«(ineou  v.  Com.  22  Ky.  L. 
Rpp.  157,  49  L.  R.  A.  Ill,  56  S.  W.  705:  Re 


Bristol  Door  d  Lumber  Co.  v.  Bristol,  97  Va. 
33  S.  E.  688 ;  Ely  v.  Niagara  Countv 
Supers.  30  N.  Y.  2B7;  Stole  v.  Tenan(.  HO 
M.  C.  609,  15  L.  R.  A.  423.  14  S.  E.  387; 
Clinton  v-  Phillips,  68  111.  102,  11  Am.  Rep. 
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62;  Baker  v.  Uunioipal  Council  of  ParU,  10 
U.  C.  Q.  B.  621 ;  Neielem  v,  McCann,  105 
Tcnn.  159,  50  L,  IL  A.  476,  68  S.  W.  114; 
Word  V.  QreencvilU,  8  Bast.  228,  35  Am. 
Rep.  700,  and  mbss  cited. 

Mtgsrn.  Kltohel,  Coben,   *  Slisw,  for 

An  ordinaaco  may  be  adjudged  uureoaoiia- 
ble  aa  applied  to  one  set  of  cirotimataneea, 
and  reaaonable  ea  applied  to  others,  altliough 
the  fceneral  language  covers  both  aett  of  nr- 
cumstancea, 

(fff.  Paul  T.  Troyer,  3  Minn.  291,  Gil.  200; 
atate  V.  Bheppard.  M  Minn.  287,  30  L.  K.  A. 
SOS,  67  N.  W.  62;  State  v.  EarrU,  60  Minn. 
138,  52  N.  W.  387,  531;  Evison  f.  Chicago, 
SI.  P-  M.  d  0.  R.  Co.  45  Minn.  370,  II  L.  R. 
A,  434,  48  N.  W.  6;  Re  WiUon,  32  Minn.  148, 
10  N.  W.  723;  Weyl  v.  Chicago,  M.  i  Ht.  P. 
R.  Co.  40  Minn.  360,  42  N.  W.  24. 

The  Minneapolis  wine-room  ordinance  is 
not  unreaBOQfU>le,  even  if  applied  to  every 
booth  and  stall  in  the  licensed  "room." 

TTie  Drdinanca  acts  in  the  same  line  as  the 
general  la.w.  It  does  not  prohiWt  every  in- 
cloiure,  but,  under  the  rule  «juad«m  gmeria 
{ Rhone  V.  Loomt*,  74  Minn.  200,  77  N.  W. 
31;  McCartney  v.  Ridgwmy,  160  III.  129,  32 
L.  R.  A.  55E,  43  N.  E.  826 },  forhida  only  anch 
incloBuree  as  are  in  the  same  elasa  U  sUlla 
and  booths. 

The  power  to  regulate  the  liquor  traffic  in 
the  Minnea.poHs  charter  is  a  broad  one. 

Stale  V.  Ludviig,  21  Minn.  202;  Re  WU- 
Mji,  32  Minn.  145,  19  N.  W.  723;  State  v. 
Kantler,  33  Minn.  69,  21  N.  W.  856;  Ex  par- 
te Byrd,  84  Ala.  17,  4  So.  397. 

The  power  "to  regulate  the  persons"  en- 
gaged in  a  certain  business  includes  control 
of  the  place  where  the  business  is  carried  on 
and  the  manner  of  its  prosecution  in  the  des- 
ignated place. 

If  the  ordinance  be  unreasonable  aa  to  any 
booth  or  stall,  such  inclosure  may  be  ex- 
cluded from  the  operation  of  the  ordinance 
without  making  it  invalid,  and  the  burden  of 
the  exclusion  is  on  the  defendanL 

Slate  y.  Earrie,  60  Minn.  128,  61  N.  W. 
337.  531. 

When  the  council  has  exercised  its  discre- 
tion and  judgment,  the  ordinance  wnich  it 
pauses  is  prima  facie  valid. 

KnoUoch  V.  Chicago,  M.  &  St.  P.  R.  Co.  31 
Minn.  402,  18  N.  W,  108;  Evison  v.  Chicago, 
St.  P.  M.  d  0.  R.  Co.  46  Jlinn.  370.  II  L.  R. 
A.  434,  48  N.  W.  6;  Austin  v,  Aimtin  City 
Cemetery  .4sso.  87  Tex.  330,  28  S.  W.  628. 

Mesara.  H.  D.  DloklnaoK  and  Frank 
Htsair  also  for  the  State. 

Start,  Cb.  J.,  delivered  the  opinion  of  the 

TTie  common  eoiinell  of  the  city  of  Minne- 
apolis is  given,  by  the  charter  of  the  city, 
pOM-er  to  "licenae  and  regulate  ...  all 
persons  vending,  dealing  in,  or  disposing  of 
Eiiiritiious,  vinous,  fermented,  or  maJt  li- 
qiL')rf;"  n]"o.  '"full  power  and  authority  to 
mnl;e.  ordain,  publish,  enforce,  amend,  or  re- 
penl  nil  snch  ordinances  for  the  governniont 
and  Ihp  general  order  of  thp  city,  for  the 
auppn-sston  of  vice  and  intemperance,  and 
M  L  I;.  A. 


for  tha  preventicm  of  crime,  as  it  shall  deem 
expedient."  City  Charter,  pp.  47,  48.  Oa 
April  13,  1900,  the  common  council  of  the- 
city  passed  an  ordinance,  the  here  material 
parta  of  which  are  tbeae;  "An  ordinance- 
regulating  all  persons  vending,  dealing  in.  ur 
disposing  of  spirituous,  vinous,  fermented, 
or  malt  liquor  in  the  city  of  Minneapolis. 
The  city  council  of  the  city  of  Minneapolis 
do  ordam  as  follows:  Section  1.  No  licensed 
liquor  dealer  shall  oonstruct,  build,  or  main- 
tain with  icreena,  curtains,  or  partitions  of 
any  kind,  any  stall,  booth,  or  other  inclosurft 
of  any  kind  in  or  c<mnected  with  any  room 
or  place  in  any  building  wherein  any  kind 
of  intoxicating  liquor  is  sold  or  disposed  of  by 
such  licensed  liquor  dealer  in  the  city  of  Min~ 
neapolis :  provided,  that  nothing  in  this  ordi- 
nance contained  shall  be  construed  to  mean 
that  a  screen  or  partition  cannot  be  main- 
tained on  the  inside  of  the  front  door  or  en- 
trance of  a  saloon  or  barroom."  Section  t 
proridea  the  punishment  for  a  violati.m  of 
the  ordinance.  Section  3  declares  that  th» 
ordinance  shall  be  in  force  from  and  after 
.July  2,  1900.  The  defendant  was  on  Sep- 
tember 7,  1900,  by  the  municipal  court  of 
Minneapolis,  found  guilty  of  a  violation  of 
this  ordinance  upon  a  complaint  that  the  de- 
fendant did  unlawfully  "maintain,  with 
board  partitions,  &a  inclosure  commonly 
called  a  stall,  booth,  or  wine  room,  in  and 
connected  with  a  room  wherein  intoxicating 
liquor  was  then  and  there  sold  and  disposed 
of  by  him,  he  being  then  and  there  a  liceni^ 
liquor  dealer  under  the  ordinances  of  the- 
city,  the  room  being  then  and  there  what  is 
commonly  called  a  barroom  or  saloon."  Th» 
defendant  made  a  motion  for  a  new  trial, 
which  was  denied,  and  judgment  convicting^ 
him  of  the  offense,  and  imposing  upon  him  a 
fine  of  825,  was  entered  again.it  him,  and  b» 
appealed  from  the  order  and  the  judgment. 

1.  The  defendant's  contention  Urat  to  be 
considered  is  to  the  effect  that  the  city  coun- 
cil was  not  authorized  by  the  l^slature  to 
pass  the  ordinance  in  question.  If  the  ordi- 
nance is  not  unreafionable,  there  can  be  no 
serious  question  as  to  the  power  of  the  coun- 
cil to  enact  it,  and  we  hold  the  council  was 
authorized,  in  its  discretion,  to  enact  fhe  rr- 
dinance.  The  eitpress  legialaUve  authority 
t/>  "license  and  regulate  .  .  .  all  persons 
vending,  dealing  in,  or  disposing  of  »piritti- 

ricK  with  it.  by  necessary  implication,  au- 
thority to  the  city  council  to  regulate,  by 
ordinance,  the  trnillc  in  intoxicating  liquors. 
and  to  impose  upon  it,  and  all  persons  en- 
gaged in  it,  Buch  reasonable  conditions  and 
Tpstrictions  as  to  the  time,  place,  and  man- 
ner tlie  business  may  be  conducted  as  the 
council  may  deem  necessary  or  expedient  to 
conserve  the  peace,  order,  and  morals  of  the 
city.  St.  Paui  V.  Troyer,  3  Minn.  205,  Oil. 
200 ;  Slate  V.  Ludviig,  21  Minn.  202  ;  Re  Wil- 
son, 32  Minn.  145,  19  N.  W.  723.  In  reach- 
ing this  conclusion,  we  have  not  overloolced 
Sp.  Laws  1887,  chap.  13,  prohibiting  the  li- 
censing of  the  traffic  in  intoxicating  liquors 
within  certain  specified  tarritory  of  the  city 
'  of  Minneapolla,     This  statute  In  no  manner 
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limits  the  power  of  the  eouacil  proriouBly 
{ranted  to  regulate  the  traffic  outside  of  the 
prohibited  district. 

£.  The  deTendant  also  contends  that  the 
ordinance  is  arhitrary,  oppressive,  and  un- 
reasonable; hence  it  is  Toid,  Courts  have 
BO  power  to  declare  an  ordinance  void  fur 
the  reason  urged,  unless  its  unreasonableness 
te  BO  clear,  manifest,  and  undoubted  as  to 
amoDnt  to  a  mere  artutrarv  exercise  of  the 
power  vested  in  tJie  legislative  body.  Knob- 
Ueh  T.  Chuago,  M.  d  St.  P.  R.  Oo.  31  Minn. 
402,  18  N.  W.  106.  Now,  in  order  to  deter- 
mine whether  the  ordinance  in  question  is 
nnreasonaUe  within  this  rule,  it  is  necessary 
Snt  to  find  out  what  it  means;  that  is, 
eonstraa  it.  Ordioancec,  like  statutes,  muat 
be  construed  in  a  reaacmable  and  common- 
Mnse  way,  so  as  to  give  effeiit  to  the  purpose 
of  the  legislative  body  in  enacting  them.  It 
ia  not  permissible  to  give  to  an  ordinance  a 
•trained  and  unreasonafcle  construction  for 
the  purpose  of  declaring  it  void;  for  if  it 
BM17  bo  fairlj  construct  in  either  of  two 
ways,  one  of  which  wilt  render  it  valid  snd 
the  other  void,  the  former  must  be  adopted. 
Blnte  T.  Barrit,  60  Minn.  128.  E2  N.  W.  387, 
831;  State  v.  Sheppard,  64  Hinn.  287,  3Q  L. 
R.  A.  306,  67  N.  W.  62;  State  ew  rel.  Minces 
V.  aehoenig,  72  Minn.  528,  76  N,  W.  711. 
A|^n,  the  general  terms  of  a  statute  or  ordi- 
nance ma;  be  subject  to  implied  exceptions 
founded  in  the  rules  of  public  policy  and  the 
maxims  of  natural  justice,  so  as  to  avoid 
absurd  and  unjust  consequences;  for  it  must 
be  presumed  that  the  legislature  did  not  in- 
tend such  results.  Bantzch  v.  ifossolt,  61 
Minn.  361,  63  N.  W.  10B9;  Duckatad  v.  Polk 
Counts  Oomrs.  69  Minn,  202,  71  N.  W.  933; 
Sutherland,  Stat.  Constr.  j  240.  The  de- 
fendant, as  a  basis  for  Uie  claim  that  the 
ordinance  is  void  because  it  is  unreasonable, 
construes  the  words,  "or  other  inclosure,"  in 
the  ordinance,  as  including  every  iodosure  in 
the  room  covered  by  the  license,  including 
those  which  are  not  capable  of  a.  wronf^  use, 
but  which  are  neceesary  to  the  legitimate 
prosecution  of  tbe  liquor  traffic,  such  as  the 
bnr.  cigar  counter,  telephone  inclosure,  and 
toilet  room.  The  ordinance  forbids  a  li- 
cen<ied  liquor  dealer  to  maintain — that  U,  to 
keep — "any  stall,  booth,  or  other  inclosure 
of  any  kind  in  or  connected  with"  the  room 
covered  by  his  license.  It  is  reasonably 
clear,  and  we  ao  hold,  that  the  rule  of  e;u8- 
dem  generie  applies  to  the  words  "or  other 
inclosure,"  and  that  they  include  only  such 
inclosures  as  are  of  the  same  kind  as  stalls 
and  booths,  with  screens,  curtains,  or  parti- 
tions, in  any  room  wherein  intoxicating  li- 
quor is  sold  by  a  licensed  dealer.  Olt  v. 
Great  Ni^rlhem  R.  Co.  70  Minn.  50,  72  N.  W. 
833.  Except  for  the  proviso  of  the  ordi- 
nance, it  would  be  entirely  clear  that  tlie 
words  "or  other  inclosure"  are  used  as  the 
legal  equivalent  of  "or  other  such  like  inclo- 
sure." It  is  possible  to  construe  the  proviso 
as  excluding,  by  necessary  implication,  from 
the  room  covered  by  the  license,  every  screen 
or  partition,  except  one  at  the  front  door  or 
entrance  to  the  saloon.  But  when  the  ordi- 
nance is  considered  as  a  whole,  and  with 
S.1  L.  H.  A. 


reference  to  the  purpose  of  its  enactment, 
we  are  satisfied  that  the  construction  wo 
have  given  to  tbe  words  "or  other  inclosure*' 
is  the  correct  one.  This  brings  us  to  tb* 
question  as  to  the  scope  and  meaning  of  the 
words,  "stall,  booth,  or  other  [such  like]  in- 
closure,'' as  used  in  this  ordinance.  Tbet* 
words  must  be  intcrf)reted  with  reference 
to  the  general  legislative  policy  of  the  stato 
as  to  the  r^ulation  of  the  liquor  trafSc  and 
the  evils  sought  to  be  corrected  I^  the  ordi- 
nance. The  localisation  of  the  business  of 
selling  intoxicating  liquors  at  retail,  and  ttio 
giving  to  it  the  greatest  publicity  which  is 
practicable,  are  the  most  efficient  means  for 
its  r^^lation  and  policing.  Such  is  the  de- 
clared policy  of  the  law,  which  requires  that 
all  licenses  shall  contain  a  description  of  th» 
loom  where  such  liquors  are  to  be  sold,  snd 
forbids  the  selling  of  liquor  other  than  at 
the  room  named  m  the  license.  The  licen- 
see muat  also  give  a  bond  not  to  sell  at  an^ 
place  other  than  the  room  named  in  the  li- 
cense. Gen.  Stat.  1894,  i!  2018,  2026.  Th» 
word  "room"  is  used  in  these  sections  of  the 
statute  in  its  ordinary  sense,  as  meaning  a 
single  inclosure  separated  by  partitions  or 
other  means  from  the  other  parte  of  a  build- 
ing. Now,  if  the  room  named  in  the  license 
may  be  subdivided  into  inclosed  drinking- 
rooms,  booths,  or  stalls,  the  declared  policy 
and  purposes  of  the  law  may  be  thereby 
wholly  defeated.  Nor  is  this  all.  It  is  a 
fuct,  of  which  we  may  take  judicial  notice, 
that  opportunities  for  men  and  women,  olA 
oi'  young,  to  lounge,  drink,  and  carouse  ia 
secrecy,  free  from  the  observation  of  the  po- 
lice and  of  all  other  persons,  are  demoraliz- 
ing in  the  extreme,  and  directly  tend  to, 
drunkenness,  licentiousness,  and  the  corrupt- 
ing of  unwary  youth.  Tlie  existence  of  any 
drinking  booth,  stall,  or  other  like  inclosure, 
with  screens,  curtains,  or  partitions,  within 
the  room  named  in  a  license  for  the  sale  of 
intoxicating  liquors,  affords  just  such  op- 
portunities. The  ordinance  in  question  wss 
intended  to  give  effect  to  the  general  l^ia- 
lative  policy  of  the  stale,  of  localization  and 
publicity  for  the  business  of  retailing  in- 
toxicating drinks,  and  to  prevent  the  •vil* 
ineident  to  secret  lounging  and  drinking 
places,  and  it  must  be  construed  so  as  to 
give  effect  to  such  intentions.  If  so  con- 
strued, and  the  words,  "stall,  booth,  or  other 
inclosure,"  be  limited  to  inclosures  which  aro 
or  may  be  used  as  lounging  or  drinking 
places  or  for  any  immoral  purpose,  the  ordi- 
nance is  neither  unreasonable  nor  unjust, 
but,  if  construed  so  as  to  include  innocent 
and  necessary  inclosures.  it  would  be  other- 
wise. We  therefore  hold  that  the  ordinance 
forbids  the  construction  or  the  keeping  of 
any  booth,  stall,  or  other  inclosure,  in  or  con- 
r.ected  with  any  room  or  place  wherein  intox- 
icating liquor  is  or  may  be  sold  by  a  licensed 
dealer,  which  is  or  can,  by  any  ingenuity, 
sham,  or  pretense,  be  used  as  a  lounging  or 
drinking  place,  or  for  any  immoral  purpose. 
So  construed  and  limited,  tbe  ordinance  Is 
not  unreasonable,  but  valid. 

3.  The  defendant  further  claims  that,  even 
if  the  ordinance  be  valid,  the  evidence  given 


HlNHWOTA  BDrBBMI  COCBT. 


I^  the  proeecutlon  on  the  trial  ii  not  suffl- 
cient  b>  support  the  judgment  convicting  Lim 
of  ft  violation  of  the  ordinance,  for  the  rea- 
son that  there  was  do  evideace  that  the  de- 
fendant sold  anv  intoxicating  liquor  nt  the 
time  or  pln.ce  aJlc^ed,  or  that  uuy  booth  or 
stall  was  maintained  b;  him  in,  or  connected 
witli,  any  roiHn  wherein  liquor  was  lice^jsed 
to  be  sold.  The  giet  of  the  offenee  was  tot 
the  selling  of  intoxicating  liquor  in  the  booth 
or  Italia,  but  it  was  the  permitting  the  ex- 
istence  of  the  stalls;  that  is,  keeping  them 
in  the  licrnsed  room.  While  the  evidence 
tended  to  show  that  some  of  the  inclosures 
maintained  b^  the  defendant,  such  as  the 
telephone  booth,  the  toilet,  and  linen  rooms, 
were  innocent  and  necessary  incloEuies,  yet 
the  evidence  is  plinaiy  that  he  kept  other 
fnclosarea  in  the  licensed  room  which  were 


and  immoral  places.     The  jud^nent  is  amplj 
supported  by  the  evidence. 

4.  The  defendant  assigns  as  error  the  rul- 
ing of  the  trial  court  in  txcluding  evidence 
offf^red  bj  him  tending  to  show  the  vaJue 
of  the  fixtures  in  the  room  described  in  tba 
complaint  and  the  damages  he  would  sustain 
if   required   to  remove   them.     There   i"   -- 


1  the 


The  o 


a  valid  exercise  of  the  power  of  the  council 
to  regulate  the  business  in  which  he  vnlun- 
tirilj^  engagea,  and  whatever  fixtures  he 
places  in  the  licensed  room  are  subject  to 
such  power  of  the  council.  Kamaa  v.  jSiV 
bold,  123  U.  8.  023,  31  L.  ed.  205,  8  Sup.  Ct. 
Rep.  273. 

Older  and  judgment  termed. 
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err  fBllnre  of  mM  Indorsee  to  present 
m,  pbeck  for  varueat  [or  eleven  montbs. 
iartne  which  time  the  roaker  paid  the  smount 
Id  the  psyee  on  his  sMursnce  that  the  checrk 
vaa  mislaid  and  that  he  would  return  It 
when  (ouDd,  will  not  estop  him  from  enfor- 
rlng  pajmeot.  where  the  maker  relied  whollj 
an  the  word  ot  the  parse  In  making  his  pay- 

(March  S8,  IMl.) 


ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Penn- 
sylvania to  review  a  judgment  in  favor  of 
plaiutiS'  in  an  acUon  brought  to  compel  the 
maker  to  pa;  the  amount  alleged  to  t>e  due 
on  a  checli.     Affirmed. 

The  facts  ore  stated  in  t^e  opinion. 
Araiied  before  Orajf,   Circuit  Judge,   and 
Bradford    and    J.    B.    MePherton,    District 

Mr.  Andrew  J.  Malonay,   for  plaintiff 

A  check  must  be  presented  tot  payment 
without  delay.  If  the  holder  n^Iect«  to 
obey  this  rule  be  doee  so  at  his  peril, — a  per- 
il in  which  no  oua  else  is  involved. 


For  release  of  Indorser  of  check  by  delay  In 
presenting  11,  see  note  to  Klrkpatrlck  v.  Pucjesr 
ITena.)  22  L.  K.  A.  T85. 

I.  Vettuitii  of  loit  to  dTawtefi  dltvharge. 

It  ts  now  estshllshed  by  the  overwhelming 
weight  ol  anthoTlly.  and  beyond  contrHdlctlon, 
that  delnr.  short  of  Che  period  prescribed  by 
the  statute  of  llmltatloDs  tor  an  action  on  the 
check  or  the  original  consideration.  In  present- 
ing a  check  to  the  drawee  for  payment,  does  not 
release  the  drawer  from  Itabll'ty,  either  on  the 
check  or  on  the  original  consideration  (or  which 

udlced  by  such  delay.  It  has  been  so  held  la 
actions  on  the  check  by  the  following  cases: 
Serle  v,  Norton.  S  Moody  &  R.  401 :  Aleiander 
V.  BurehBeld  (obfter)  T  Msnn.  A.  O.  1061 ;  Rob- 
inson T.  HBwksford.  e  Q.  B.  52.  15  L,  J.  Q.  8.  ?I. 
9.  377,  10  Jur.  M4  :  I.awB  v.  Rand.  3  C.  B.  N, 
S.  442,  27  L.  J.  C.  P.  N.  S.  7B,  4  Jur,  S.  8.  74 : 
Keene  v.  Beard  (obiter)  8  C.  B.  N.  S.  372.  29 
L.  J.  C,  P.  N.  S  287.  e  Jar.  N.  B.  1248.  2  L.  T. 
K.  8.  240,  8  Week.  Rep.  469 :  Dion  v.  LBchance 
loblttr)  Kap.  Jud.  Quebec.  1.  14  C.  8.  77; 
Merchants'  Nat.  Bank  v.  State  Nat.  Bank  (oUf- 
■er)  10  Wall.  604.  19  I.,  ed.  1008 ;  Ball  v.  First 
A3  L.  R.  A. 


Nat.  Eank.  123  U.  8.  lOS,  31  L.  ed.  97,  S  Sup. 
Ct.  Rep.  62  :  Bowen  v.  Needles  Nat,  Bsnk  (oMt- 
ei)  87  Fed.  430:  Industrial  Trust  Title  &  Sav. 
Cc.v.  Weakley  (obiter)  lOH  Aln.  468.10  So.8S4  : 
Walt  v.Gana  114  Ala.  284,21  Bo.  1011:Hoyt  v. 
Seeley.  IN  Conn.  3S3  ;  Deener  v.  Brown,  1  Mac- 
Arth.  3.50 :  Daniels  v.  Kyle,  1  Ga.  804  :  Patten  v. 
Newell  (oftffer)  30  Ga.  271 ;  Merrltt  v.  Gate  CltJ 
Nat,  Bank,  100  Ga.  147,  38  L.  E.  A.  74B.  27  8. 
E,  970  ;  Sprlngfleld  M.  A  F.  Int.  Co.  v.  Tlncher. 
30  III.  403:  Howes  v.  Austin  (obiter)  35  111. 
31)6 ;  Wllletts  v.  Falne.  43  III.  432 :  Stevens  v. 
Park,  7S  III.  3B7 ;  iDdastrlal  Bank  v.  Bowes. 
185  III.  70,  4«  N.  E.  10.  RevendDg  6*  III.  App, 
300 :  Allen  v.  Kramer,  2  III.  App.  205 ;  Usd- 
derom  V.  Heath  &  M,  Mfg.  Co.  (Obtlcr)  35  III. 
App.  688 :  Marshsll  v.  Freeman,  62  111,  App. 
42  ;  Thom  v.  Sinshelmer,  66  III.  App.  S66 :  Grlf- 
nn  V  Kemp.  46  Ind.  172;  Ilenshaw  v.  Root. 
60  Ind.  220;  Fletcher  v,  Plersou.  69  Ind.  281. 
36  Am.  Hep,  214  ;  Gregg  v.  George  leMter\  16 
Kan.  546 ;  Anderson  v,  Ilodgers  (obUer)  63 
Knn.  542,  27  L.  R.  A.  248.  36  Pac.  1067  :  Smith 
V.  Jones,  2  Bush.  10.1 ;  Caweln  T.  BrowluskI 
fobitrri  0  Bush.  461,  86  Am,  Dec.  684:  Emery 
V.  Hobson.  03  Me.  32;  Pack  v.  Thomas,  13 
Smedes  A  M.  11.  61  Am.  Dec.  135;  Parker  v. 
Rcddlck.  ee  Miss.  246.  3  So.  576;  Bolmes  v. 
Roe,  62  Mich.  109.  28  N.  W.  804;  Morrison  v. 
Mcrnrtney.  :tO  Mo,  183;  Graham  v,  Morstadt, 
40  Mo,  ApD,  .133;  Murray  v.  Judah.  6  Cow.  490: 
Conroy  t.  Warren.  3  Johna.  Cas.  369.  2  Am. 
Dec.  166:  Mohawk  Bank  T.  Broderlck  ioMtfrt 
10    Wend.    304 .    Gougb   T.    Staata    (oHtsr)    U 
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Kational  Slate  Bank  v.  Weil.  141  Pa.  457, 
21  Atl.  001;  Merchants'  Nat.  Bank  v.  StaU 
Kal.  Bank,  10  Wall-  004,  16  L.  ed.  1008. 

The  maker  of  a  check  is  entirely  abaolved 
from  ite  peymenl  if  b;  reiuoa  of  tlie  neglect 
<if  the  holder  in  presenting  it  for  payment 
he  would  suffer  low, 

A  person  receiving  a  check  holds  it  tor  a 
inonth  or  two,  or,  in  this  case,  eleven  monthE, 
at  his  awn  personal  risk.  Th«  holder  must 
show  that  the  drawer  suffered  no  loss, — must 
«(Flrniativel7  ehow  it. 

S  Am.  k  ^ag.  Enc  Law,  2d  ed.  p.  1045; 
Bfles,  Bills,  7th  Am.  ed.  *20,  note  2;  Little 
T.  Pheniie  Bank,  2  Hill,  425. 

Tt  is  a  rare  occurrenoe  for  a  ohedc  to  be 
held  more  than  a  few  daya,  and  conaequent- 
1y  there  has  been  seldom,  if  ever,  an  instance 
where  the  delay  resulted  in  any  loss  other 
than  that  ntusad  hj  failure  of  the  bank ;  and 


therefore  in  the  decided  eases  this  has  been 
the  qiieition  involved.  At  the  same  time 
the  courts  have  almost  uniformly  expressly 
refrained  from  limiting  it  to  such  cases. 

6  Am.  1  Eng.  Enc  Law.  2d  ed.  p.  1041 : 
Story,  Promissory  Notes,  7tli  ed.  3  ^87,  p. 
002;  Merchants'  ivat.  Bank  v.  State  f^t. 
Bank,  10  Wall.  004,  18  L.  ed.  1008;  Byles, 
Hills,  Sharswood'H  ed.  *20 ;  Norton,  Bills  t 
Notes,  IE  l.''2-154  c(  teq.;  Bouvier,  Law 
Dirt.  Rawle'B  ed.  title  Checks,  p,  318;  Smith 
T.  Jones,  2  Bush,  103. 

Bradley  was  in  no  way  negligent.  He  waa 
not  required  to  Huspect  a  supposedly  solvent 
and  honorable  business  man  of  bnng  a  liar 
and  a  thief.  The  giving  of  a  check  has  oever 
been  held  to  be  payment.  There  ia  no  pay- 
ment until  it  is  paid. 

Lancaster  Hank  v.  Woodtoard,  18  Pa.  387, 
67  Am.  Dec.  018. 


Wend.  549:  Little  t.  Pheniz  Bank  {oWter)  2 
Hill. 4:<S  (affirmed  In  T  Hill,  3n9,  without  pMiIng 
on  this  pomtj  :  Orlinn  v.  Biblet,  fl  N.  Y.  L«ffal 
Obs.  421  ;  Cowing  </.  Altman,  79  N.  T.  167  ; 
Srracuae,  B.  A  N.  V.  R.  Co.  v.  CdIUtib.  S  Lbub. 
89:  Brust  v.  Barrett  (oW(o-)  16  Hon,  412: 
Harbeck  v.  Craft,  4  Duer.  122 ;  East  River  Bank 
T.  Gedner.  4  E.  D.  Smith.  682 :  Kiting  v.  Brlnck- 
orhoff,  2  Hall,  1B9 ;  Charch  v.  Karaham.  ghel- 
<lon.  31)3:  Relners  t.  DbtIs,  2  N.  Y.  Clt;  Ct. 
Rep.  218  ;  Cogniell  t.  Rockingham  Ten  Cenla 
SaT.  Bank,  SO  >.  U.  43  :  Taylor  T.  Sip  {obittr) 
30  N,  J,  L.  284  :  Scroggln  v.  UcCIelland  (obl(Rr| 
37  Neb.  644,  22  L.  R.  A.  110.  58  N.  W.  208; 
UorrlsoD  T.  Bailer  (obiter)  6  Ohio  St,  13,  84 
Am.  Dec.  682:  Stewart  v.  Smith,  IT  Ohio  St. 
«2 :  Firat  Nal.  Bank  t.  Linn  Coantj  Nat.  Bank, 
SO  Or.  201;.  47  Psc.  814  ;  Pierce  t.  Daniel,  16 
W.  N.  C.  3S :  Fleming  v.  Dean;,  2  Phlla.  Ill : 
Planiera'  Bank  v.  Mtrrttt,  T  Helsk.  177 ;  Plant- 
'lak.  200 ;  Jackson  Ins 
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_,  22  Gract, 
739:  Complon  v.  Oilman.  3M  W.  Va.  317,  42 
Am.  Hep.  T7S;  (Overruling  Ford  v.  UcClnne,  5 
\V.  Va.  158,  and  Disapproving  Barker  v.  An- 
derson. 21  "'end.  3721  ;  Klnyon  v.  Stanton,  44 
Wit.  470,  2S  Am.  Rep.  801;  Janei  *,  Helllger 
(Impliedly)  .'ia  Wis.  14Q. 
And  tbc  same  rule  haa  been  applied  where 

which  ibe  check  was  given.  Hopkins  v.  Ware, 
S8  L.  J.  Excb.  N'.  S.  147.  L.  R.  4  Eich.  268.  20 
L.  T.  N.  8.  868 ;  l(e  Brows,  2  Story,  502,  Fed. 
Cas.  N'o.  1,D85 :  Lowenstela  v.  Bresler,  109  Ala. 
B2fi.  19  So.  860 :  IleartC  T,  Rhodes.  flO  111,  3.M  ; 
Marshall  *.  Freeman.  62  lit.  App.  42 ;  Shackel- 
ford «.  Clarke,  43  111.  App.  818  ;  Mordle  v.  Krn- 
aedy  toMter)  23  Kan.  408:  Foater  «.  Psulk.  41 
He.  425:  Helby  v.  MCCnllough  (oftHer)  26  Mo. 
App.  GS ;  Wear  «.  L>ee  (oHler)  26  Mo.  App.  105  : 
Herlder  *.  Phenli  Loan  Aaso.  (oWltrj  82  Mo. 
App.  427;  Bradford  v.  Fok.  SS  N.  Y.  289,  SB 
Barb  203 ;  Scott  v.  Meeker.  20  Hun.  163 : 
Woodlu  T.  Fraiee,  6  Jones  A  H.  190  ;  Klrkpatrlck 
T.  Pnryear  {attiter)  93  Tenn.  409,  22  I,.  R.  A. 
785,  24  B.  W.  1130 ;  Blair  v.  Wllaon  (oBfier)  28 
Oralt.  171 :  Cox  y.  Boono  (oW(er)  8  W.  Va.  600, 
33  Am.  Rep.  S27. 

The  docirlue  ealabllshed  by  (he  foregoing  clta- 
tlona  was  vigorously  ssuilled  by  Cowen,  J,,  In 
Harker  ».  Anderson,  21  Wend.  372,  Nelson, 
d.  J.,  and  Branson,  J.,  reCratned  In  that  case 
from  eipresslng  any  opinion  on  Vat  point:  but 
tn  tbe  BDbaeqnent  case  of  Little  v.  Pbenli  Bank. 
2  nui,  425,  »«pro,  they  expressed  themselves  In 
favor  of  tbe  doctrine  beretotore  stated,  and  re. 
(eeted  the  view  of  Oowen,  J.  Tbe  latter  ad- 
bered  to  tks  position  taken  by  blm  In  Harket  t. 
«  L.  H.  A.  ' 


Anderson,  SI  Wend.  372.  but,  aa  la  shown  by 
ths  citations  already  made,  the  contrary  »lBW 
Is  aa  well  established  In  New  York  as  elsewhere. 
Ford  V.  McClung,  H  W.  Va.  16«,  does  not  seem 
to  deny  tbat  Injury  10  the  drawee  la  nec- 
essary to  bis  discbarge,  but  held  tbat  tbe 
law.  In  case  of  the  failure  to  give  notice  of 
n  on  payment  of  a  check  within  a  reasonable 
time.  Implies  injury,  and  that  there  was  nothing 
In  the  cnse  to  rebot  BUch  presumption.  Comp- 
ton  ».  GUman,  19  W.  Vs.  317,  42  Am.  Rep,  776. 
however,  treated  tbis  case  as  holding  that  the 
drawer  1*  dlacharged  by  delay  In  presentment 
wlietber  any  Injury  has  been  sustained  or  not. 
and  overruled  It.  holding  In  accordance  with  the 
weight  of  authority  tbat  the  drawer  la  not 
discharged  unless  Injnred. 

Scroggln  T.  McClelland,  87  Neb.  644,  22  L.  R. 
A.  110,  60  a.  W.  208,  lupra,  and  Brust  V.  Bar- 
rett, 16  Hun,  412,  wblle  conceding  tbe  general 
rule  that  delny  in  presenting  tbe  check  does  not 
discharge  tbe  drawer  nnlesB  he  Is  Injured,  held 
that  tbe  drawer  was  discharged,  without  ref- 
erence to  Injnry.  where  the  presentation  of  tbe 
check  was  delayed  beyond  the  period  prescribed 
by  tbe  statute  of  llmllatioDS  tor  an  action  tbere- 
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In  most  ot  the  cases  In  wblcb  tbe  right  of 
tbe  holder  of  a  cbeck  to  recover  against  the 
drawer  is  denied  because  of  delay  in  present- 
ing the  check  and  the  consequent  damage  or  In- 
jury tu  the  drawer,  the  loss  or  dRn^age  has  been 
occaaloaed  by  the  failure  or  Insolvency  of  the 
bank  between  tbe  time  the  check  shou)d  have 
been  presented  and  tbe  time  It  whs  nrtuatly  pre- 
inted:  but  It  docs  ""' 


:   Is 
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r  will  be  discharged  by  r 
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Thus,  In  Deener  *.  Browi 
tbe  court  said  :  "It  Is  quitf 
requiring  the  prompt  presentation  of  bills  Of 
exchange  Is  also  tbe  rule  as  to  the  presentation 
of  checks  apon  bankers.  But  It  means  no  more 
than  this:  that  If  the  holder  of  a  check  retalna 
It  In  blB  possession  bejond  the  time  prescribed 
by  the  rule,  be  dlschnrRps  the  Indoreers.  It  there 
be  any,  or  tskes  upon  blroselt  the  risk  of  the 
continued  solvency  of  tbe  bank." 

In  Holmes  v.  Hoe,  62  Mich.  199.  28  N.  W. 
884,  (uprn.  tbe  court  said :  "Presentment  with- 
in time  above  stated  la  only  necessary  to  dis- 
cbarge the  drawer  when  tbe  banker  has  becoma 
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Vr.  Hanrr  P.  Browm,  for  defendant  i 


Where  one  of  two  innocent  peraons  muut 
aiuTer  a.  low  from  the  (r«,ud  of  n.  third,  the 
I08B  muBt  be  borne  bf  the  one  whose  negU- 
eence  enabled  the  third  person  to  commit  the 

Dickerson  v.  Oolgrove,  100  U,  S.  578,  25  L. 
ed.  618;  Bradford  v.  Eanover  P.  Ins.  Co.  49 
L.  R.  A.  530,  43  C.  C.  A.  310,  102  Fed.  4S. 

AndruB  was  under  no  obligation,  to  Brad- 
ley to  present  the  check  within  a  reasonable 
time,  and  ia  not  prejudiced  by  delaj  ia  do- 
ing bo, 

Klemming  v.  Denny,  2  Phlla.  Ill;  Her. 
chanti'  Jfat.  Bank  v.  State  Nat.  Bank,  10 
Wall.  647,  19  L.  ed.  1019 ;  Bull  v.  PiVat  Sat. 
Bank,  123  U.  S.  105,  31  L.  ed.  97,  8  Sup.  Ct. 
Bep.  62. 

While  it  may  have  been  true  that  Grable 


could  hare  brought  suit  a^aiust  Bradley  on 
the  check  if  it  luid  been  lost,  a  judgment  in 
such  an  action  would  have  been  controlled 
ly  the  court,  and  execution  of  the  judgment 
would  have  been  restrained  by  the  court 
until  indemnity  had  been  given  to  protect 
Bradley  against  the  posiibility  of  the  chedc 
turning  up  in  the  hands  of  an  innocent  hold- 
er for  value. 

liishing  V.  Qraham,  14  Pa.  14,  53  Am.  Dec. 
610;  Biglcr  V.  Keller,  8  W.  N.  C.  323;  West 
I'hiladeliikia  <Val.  Bank  t.  Field,  143  Pa. 
473.  22  AU.  829. 

Bradford,  District  Judge,  delivered  the 

opinion  of  the  court; 

John  E.  Andrua,  the  defendant  in  error, 
brought  an  acti<Mi  of  assumpait  in  the  court 
below  against  Thoma«  Bradley,  the  piaintiCT 
in   error,   on   a   check   dated   February    19, 


Insolvent  or  tailed  between  the  time  when  the 
check  was  received  and  the  time  It  ahould  bave 
been  pretrented."  This  statement  ia  obiter, 
however,  aa  the  ttanic  bad  failed. 

So,  alao,  the  court  In  Harbeck  t.  Craft,  4 
Duer,  122.  said:  "It  maj  be  doubted  whether 
there  it  an;  case  la  which  tbe  drawer  ot  a  check 
who  delivered  it  for  value  would  be  eioaerated 
(Tom  Us  payiaeut  bj-  a  delay  In  Its  preaentmeot. 
except  when  It  appears  that  from  the  (allnre  ot 
tbe  bank  upon  wblcb  It  waa  drawo  he  BoBtalaed 
a  losa  ot  the  funds  that,  but  lor  tbe  delay, 
would  have  been  applied  to  Its  payment :  In 
other  words.  It  la  doubtful  whether  the  bolder, 
by  delaying:  his  demand  of  payment,  takes  upon 
himself  any  other  risk  than  that  of  the  con- 
tinued solTency  of  the  drawee."  Ihla  too,  la 
Obiter. 

In  Stewart  v.  Smith.  IT  Ohio  St.  82,  the 
court  aald  that  "ordinarily"  the  only  loss  aris- 
ing from  the  delay  for  which  the  bolder  la  held 
leairanBlble  la  that  occaaloned  by  tbe  Insolvency 
ef  the  drawee. 

On  tbe  other  band,  Danlela  v.  Kyle,  I  Oa. 
804  :  SprlneSeld  M.  &  F.  Ina  Co.  v.  Tlncher, 
30  III.  403.  and  Uurray  v.  Judah,  6  Cow.  490.— 
aupra,  say.  In  effect,  that.  Id  order  that  the 
drawer  may  be  discharged  by  the  delay  the 
drawee  must  have  failed,  or  be  must,  in  some 
other  way,  have  anatalned  Injory  by  the  delay 
In  preaeDlatlm. 

Park  V.  Thomaa,  13  Smedea  ft  H.  11.  Gl  Am. 
Dec.  136,  (Nfira,  aaya  the  law  wilt  not  preanme 
an  Injury  until  It  la  ahown.  or  until  lome  clr- 
eumatance  ia  eatabllsbed.  aach  aa  "the  failure 
ot  the  bank."  from  which  it  might  be  interred. 

It  will  alao  be  observed  that  the  refnsaJ  of 
the  court  to  relieve  the  drawer  In  Boadlit  v. 
Andhub  waa  not  put  upon  the  groand  that  tbe 
only  Inury  resQltlng  from  tbe  delay  which  wooid 
work  hia  dlBcharse  would  be  the  failure  or 
Insolvancy  of  tbe  drawee,  but  upon  the  sround 
that  the  iosa  which  the  drawer  suffered  waa 
not,  nnder  tbe  circumataucea,  tbe  proximate 
result  of  the  delay  in  presenting  a  check. 

Hopklna  V.  Ware,  SS  L.  J.  Eicb.  N.  B.  14T,  L. 
B,  4  Exch.  2es,  20  L.  T.  N.  B.  «98,  eufwo,  did 
not  involve  liability  of  tbe  drawer  of  tbe  check ; 
but  the  facta  In  other  reapects  are  somewhat 
like  those  Involved  in  Rhadlei  v.  Asnaus.  In 
that  caae  the  defendaat  waa  Indebted  to  the 
pialntlff.  The  defendsnfs  B|!ent  on  the  lltb 
of  Uay  aent  the  pinlntlff  bis  peraonal  check  for 
tbe  amount  of  Ihe  debt.  On  the  Iflth  of  May 
the  defendant,  bcorlnj;  ot  this  action  of  tbe 
agent,  paid  the  latter  the  difference  between 
the  amount  of  the  defebdanfa  funds,  which  tbe 
agent  held,  and  the  amount  ot  tbe  check.  The 
check  waa  not  presented  until  June  9  and  was 
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tben  dishonored,  tbe  agent  having  absconded. 
Tbe  agent  never  had  funds  In  the  bank  to  meet 
the  cbeck :  but  between  Uay  II  and  Jane  4 
he  had  neen  allowed  to  overdraw  bis  account, 
and  It  was  found,  as  a  fact,  thai  If  the  check 
had  been  presented  before  the  4th  of  Jane 
there  waa  a  reasooable  chance  that  It  would 
bave  been  paid.  Tbe  action  waa  on  the  original 
IndebtedneBB,  and  It  waa  beld  that  the  plain- 
tiff could  not  recover  because  the  defendant 
bad  saffered  a  prejudice  from  the  delay  In  pra- 
aenllng  tbe  check,  Urat.  because  ot  the  loaa  of 
the  chance  referred  to.  and.  second,  becauae.  If 
It  had  been  preaented  before  tbe  agent  went 
away,  and  had  then  been  dishonored,  the  de- 
fendant would  have  bad  an  opportunity  of  re- 
aortlug  at  once  to  tbe  agent,  and  might  have 
made  something  out  of  him,  Tbe  connection 
between  the  delay  In  the  preeentatlon  of  the 
check  and  the  loaa  auslalned  In  this  case  seenia 
at  leaat  aa  remote  as  that  between  the  delay 
and  loaa  In  Bbadlet  v.  Andbub. 

riece  ».  Daniel,  19  W.  N.  C,  36,  waa  an  ac- 
tion OD  a  cbeck  by  an  Indorsee  agalnat  the- 
drawer.  The  latter  Bet  up  in  his  alOdavlt  Of 
defenae  that  the  check  was  given  In  part  pay- 
ment of  another  check  given  to  him  by  the 
payee  of  the  check  In  suit;  that  the  check  aa 
given  to  him  proved  to  be  wort  hi  BBS ;  that  the 
check  In  suit  was  held  by  the  plaintiff  for  tour 
days  without  presentation  ;  that  tbe  defendaat 
constantly  Inquired  at  the  bank  tor  It.  and  tie- 
lleves  that  It  It  bad  been  preaented  promptly 
be  would  bave  been  able  to  recover  Us  amount 
from  the  payee  of  tbe  check  In  salt,  alnce  he  bad 
further  dealings  with  blm  during  tbe  delay. 
The  atlldavU  was  held  to  be  Insuncleat,  and 
rule  for  lodgment  for  plaintiff  waa  made  abao- 
lute.  Tbe  court  aald  that  the  toss  by  delay  In 
presenting  the  cbeck  was  too  remote. 

Deener  v.  Brown,  1  MacArth.  S50,  aiipra, 
was  an  actlob  by  a  bona  tide  purchaser  of  ■ 
check  against  the  drawer.  The  check  waa  given 
for  the  accommodation  ot  the  payee,  and  there 
waa  DO  conalderallon  to  the  drawer.  Tbe  plain- 
tiff beld  It  for  Ave  daya  before  preaentlng  It  tor 
payment,  'i'be  court  lield  that  evidence  that 
the  payee  ot  tbe  cbeck.  for  who»e  accommoda< 
tloB  It  was  given,  waa  solvent  tor  three  month! 
after  the  grlvlug  of  the  aame.  aod  that  tl)« 
money  could  have  been  made  oat  of  him,  and 
that  aubeequently  and  before  Ihe  presentment 
of  the  check  be  became  lasolvent,  waa  not  ad- 
ilaslbte.  and  would  constitute  no  defease, 
he  court  would  not  concede  that  the  result 
'ould  have  been  different  If  the  accommodation 
Anracter  ot  the  check  had  been  known  to  plain- 
tiff. Aa  before  shown,  the  court  In  thia  caae 
apparenlly  takes  the  poaltion  that  the  drawer. 


Bbadlbt  t.  Andbvb. 


1807,  drawn  fay  Brkdler  oa  tlie  Security 
Trust  Ccmputy  of  Philadelphia,  to  the  order 
of  Franeia  C.  GraUe  tor  912,600  and  bj 
Orable  and  Andnu  indoraed  in  blank.  'Hua 
defendant  having  pleaded  non  asaumpHl, 
[MLyinent,  and  set-oH,  and  giveu  notice  of  a^e- 
dw  matter  of  defense,  the  case  went  to  trial 
before  a  jury.  At  the  cloae  of  the  teatimony 
the  counsel  for  the  reepective  partiea  atipu- 
lat«d  in  open  court  aa  follows:  "It  is 
a^eed  by  counsel  in  open  court  that  a  ver- 
dict aha.ll  be  taken  for  the  plaintiff  for  the 
■um  of  tl4,846.Sl,  it  being  underatood  and 

Xced  between  them  that  the  case  shall  be 
ced  upon  the  proper  liat  for  argument  up- 
on the  question  reserred  as  to  whether  the 
defense  which  haa  been  set  up  and  shown  by 
•ridence  in  a  valid  defense.  If  the  court 
■hall  be  of  opini<m  that  it  is  a  valid  defense, 
judgment  to  be  entered  for  defendant  not* 


withstanding  tbe  verdict.  Otherwise  judg- 
ment for  plaintiff  upon  the  verdict  aa  ren- 
dered. The  verdict  ib  to  be  taken  with  in- 
terest from  ,  amounting  to  ,  aub- 

ject  to  the  power  of  the  court  wpoa  the  ar- 
gument hereafter  to  take  place,  to  reduce 
the  verdict  by  the  amount  of  interest  so  in- 
cluded, if  in  the  judgment  of  the  court  the 
interest  ahould  not  ba,ve  been  made  a  paH 
of  the  verdict." 

Pursuant  to  this  agreement  and  by  dire> 
tion  of  the  court  the  jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  314,845.81; 
whereupon  the  defendajit  moved  for  a  new 
trial  and  also  for  judgment  non  obstante 
veredicto.  Both  motions  were  denied,  but 
the  court  corrected  on  improper  inclusion  of 
interest  in  the  verdict  by  reducing  the  ta.t- 
ter  to  (14,139.66,  for  which  amount  judg- 
ment  waa    rendered.     102     Fed.     64.     The 


by  delaytnB  preaeutitlon.  ontr  asaumea  the 
risk  of  the  coatlnued  aolvencT  of  tbe  bank. 

In  Harbeck  v.  Craft.  4  Deer,  122,  ntpra,  a 
deteosp  aubatantlall)'  like  tbat  iovolTcd  In  the 
preceding  case  was  bell]  not  to  be  admlBslble. 
Tba  court,  after  dsIuk  tbe  la.Dgiiase  quoted  In 
eonnectloD  irltn  Iho  previooB  citation  ot  this 
eaae,  continued :  "But,  admlttles  tbat  other 
cue^maj  be  stated  In  which,  trom  a  deln;  of 
pre*entment.  a  drawer  for  value  nould  sustain 
a  loss  that  would  operate  to  dlsclmrce  him. 
It  i«  atlll  true  that  In  those  caaea  onl;  In  which 
he  would  t>e  dlBCbarged  that  an  accommadatloa 
drawer  would  be  allowed  to  defeat  tbe  claim 
of  a  bona  Sde  bolder."  The  court  In  this  case 
took  the  view  that  tbe  plalntlir.  belDg  a  balder 
tor  valne.  could  not  be  affected  b;  tbe  fact  that 
the  check  waa  given  Cor  the  accommodation  of 
the  paree.  , 

In  Stewart  v.  Smith.  IT  Ohio  St.  82,  a  alml- 
lar  decision  was  made.  Tbe  court  aald  that  If 
tbe  drawer  had  been  damaged.  It  arose  from  the 
fatlnre  ot  the  partiea  for  whose  accammodatlon 
tbe  check  was  kItbd,  and,  as  plaintiff,  who  was 
an  Indorsee,  bad  no  knowledge  of  the  arrange- 
ment between  them  and  tbe  drawer,  be  could 
not  be  airseted  by  anj  equltlea  between  them. 

It  will  be  observed  tbat  tbe  two  cases  last 
cited  determine  tbe  rights  of  the  parties  b7  ap- 
pljlog  the  ordlnarj  rule  applicable  to  negotia- 
ble paper,  vi£.:  that  a  bona  fide  bolder  la  not 
affected  by  the  equltlea  between  prior  parties. 

It  swms  doubtful  whether  tbe  rule  should  be 
Bpiillcd  to  auch  a  sltaatloa.  It  Is  unquestlon- 
nbl;  the  duty  of  tbe  bolder  of  the  check  to 
present  it  for  payment  within  a  reasonable  time; 
but  the  courts,  la  order  to  relieve  a  negligent 
""""""  "'  "  check  from  tbe  bardablp  of  loalug 


t  then 


a  the  d 


fered  no  loss  by  reason  of  the  delay,  have  adopt- 
ed tbe  doctrloe.  which  Is  peculiar  to  checks  as 
dlstingulslied  from  bills  ot  eicbaoge,  tbat  tbe 
drawer  Is  not  discharged  unless  damaged.  Tbla 

negligent  holder,  and,  upon  Ita  (ace.  la  to  be 
applied  only  when  tbe  drawer  has  suffered  uo 
loss.  This  being  tbe  case,  ought  the  negligent 
holder  to  be  allowed  to  Invoke  the  rule  aa  to 
bona  fide  holders  In  order  to  throw  upon  the 
drawer  a  tuss  tbat  hns  resulted  from  tbe  de- 
lay? The  ordinary  efTect  of  this  rule  Is  merely 
to  protect  tbe  holder  against  equllies  lietween 
prior  partleB.  existing  st  the  time  tbe  check  la 
transferred.  It  seems  an  undue  extension  to 
apply  It  to  save  tbe  bolder  from  tbe  eonaa- 
quences  of  his  own  neglect  after  the  transfer. 
Afnln.  this  rule  as  ordloarlly  applied  rests 
upon  the  supposition  that  tbe  drawer  has  not 
hei'Q  Degllgcnt,  and  falla  when  It  appears, 
«3  L.  R.  A. 


as  a  matter  of  fsct.  tbat  he  has  been  negligent, 
e.  g.,  where  be  takes  tbe  ebeck  nader  ausplclonsi 
circumstances  without  proper  Investigation. 

In  GrilDn  V.  Rlblet,  S  N.  Y.  Legal  Obs.  421, 
the  court  held  tbat  tbe  burden  was  on  tbe  hold- 
er of  a  check  to  negative  loss  to  the  drawer  by 
delay  In  presentation.  It  appeared  tbat  the 
check  was  given  for  the  accommodation  of  the 
payee,  and  waa  not  presented  for  payment  by 
the  Indorsee  until  two  months  after  its  data. 
The  payee  failed  four  months  after  the  date 
of  the  check.  Tbe  coort  said  tbat  tbe  toss  of 
two  months'  time  within  which  to  enforce  tbs 
drawer's  remedy  against  tbe  payee  waa  a  ma- 
terial consideration :  tbat  It  was  not  Co  be  a*- 
sumed  that  the  drawer  waa  not  or  could  not  be 
prejudiced  by  It.  It  It  formed  any  presumption, 
it  was  that  tbe  drawer  was  placed  by  the  delB} 
in  a  worse  situation  aa  respects  bis  remedy 
against  tbe  payee.  The  court  therefore  nib- 
stanllally  held  that  If  the  drawer  w*a  In  tact 
prejudiced  with  respect  to  bis  remedy  against 
tbe  payee  by  the  delay  In  presenting  the  check, 
it  would  constitute  a  defease. 

In  Farmers'  Nat.  Baak  v,  Dreytus,  82  Uo. 
App.  309,  which  was  an  action  by  an  indorsee 
oC  a  check  agalnat  the  drawer,  Che  court  held  . 
that  the  drawer  made  a  good  defense  by  show- 
ing Chat  the  cheek  was  withoat  consideration 
In  the  hands  ot  the  payee,  the  original  object 
in  giving  It  having  failed.  This  decision,  how- 
ever, was  npon  tbe  ground  that  the  check  was 
not  tranaCerred  by  the  payee  until  twenty-alE 
days  after  It  was  given,  and  tbat  after  tbe  lapa* 
for  the  presentation  ot  tbe 


It  after 
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having  been  presented,  It  becomes  s 
purchaser  takes  It   subject  to   the  equities  ot 
the  drawer. 

In  Lancaster  Bank  v.  Woodward.  IB  Pa.  SST, 
ST  Am.  Dec,  618,  tbe  defendant  gave  a  check 
payable  at  a  future  date.  The  day  before  tbat 
date  he  paid  the  amount  to  the  payee,  but  failed 
to  get  back  the  check.  Long  afterwards  the 
chprk  was  deposited  In  a  bank  by  tbe  payee 
for  collection,  and  forwarded  by  that  bank  to 
the  drawee  hank,  which  paid  It.  though  the  d 


I  It. 


In  an  action  by  tbe  bank  against  tbe  d 
the  amount  of  the  check.  It  was  held  tbat  the 
plaintiff  could  not  recover.  It  was  urged  that 
tbe  tKtnk  was  an  Innocent  indorsee  witbont  no- 
tice, but  the  court  held  that,  the  check  being 
overdue,  the  bank  must  be  presumed  to  have 
taken  it  on  the  credit  of  the  ludorser.  It  waa 
further  held  that  the  custom  of  bankers  to  pay 
overdrafts  did  not  affect  the  result. 

In  Bull  V.  First  N'at.  Bank,  128  U.  B.  lOS,  n 


Uhitko  Statbs  Cibcuit  Oodut  of  Appicalb, 


Hak., 


plaintiff  in  error  rediee  on  tb«  tliird  ftuign- 
■nent,  whicb  la  "that  tha  learned  judge  erred 
in  deoying  dofenduit'B  motion  for  judgment 
turn  ohttante  veredicto."  The  purpose  of  the 
above  stipulation  of  couniiel  WHa  to  submit 
ttie  evidence  as  well  aa  Uie  law  in  the  case 
to  the  decision  of  the  court.  The  learned 
circuit  judge  according!;  found  the  facts  as 
follows:  ''The  defendant,  Thomas  Bradley, 
on  February  18,  1897,  gave  to  one  Francis 
C.  Grable  a  cheek  for  $12,500  on  the  Security 
Trust  Company  of  Philadelphia.  Two  or 
three  weeka  afUrwarda,  when  the  bank  book 
of  Bradley  was  settled,  he  found  that  the 
chect  had  not  been  presented  for  payment. 
Ho  thereupon  made  inquiry  of  QraUe,  and 
was  told  by  bim  that  it  was  still  in  his  pos- 
MtHon,  and  that  he  would  return  it.  On 
April   15,   18S7,  Bradley  and  Orable  had  a 

Btneral  aetttement,  and  it  then  appeared  that 
rodley  owed  Grable  219,416.67.  In  this 
last-mentioned  amount,  however,  there  was 
included  the  sum  of  «12,500  for  which  Brad- 
ley's cbedc  of  February  18,  IBS?,  had  been 
givfn.  At  this  settlement  Bradley  was  told 
by  Grable  that  he  had  lost  or  mislaid  that 
check,  and  that  he  would  look  for  it,  and  if 
found  return  it.  In  addition  to  this  oral  as- 
•nronce  Grable  gave  to  Bradley  a  statement 
in  writing  as  follows: 

"'Philadelphia,  April  IE,  1807. 
**  1  have  in  my  possession  check  No.  1553, 
drawn  on  the  Security  Trust  and  14(e  Insur- 
ance Company,  dated  February  18,  1897,  for 
twelve  thousand  five  hundred  dollars,  drawn 

X.  ed.  9T,  8  Bup.  Ct.  Bep.  02.  «upra,  bonever. 
It  was  bFld  that  the  fact  that  checks  which  were 
dated  October  15.  1881,  were  not  tcansterred  to 
plBlDtlir  until  March  24,  1882,  did  not  make 
them  subject  to  the  equities  of  the  drawer 
ag&lnit  a  prior  holder. 

Lester  v.  Given,  8  Bash,  SflO,  also  holds  that 
the  holder  of  a  check,  though  lakeo  same  daja 
after  Ita  date,  takes  It  tree  from  all  equities. 

lu  Allen  T.  Kramer,  2  111.  App.  205,  (upra, 
the  check  was  presented  for  payment  on  Mon- 
day. December  S.  The  bank  refused  to  cash  It 
because  of  doobt  ns  to  the  KeDolneness  of  the 
■IfnatDre.  The  check  was  tben  protesled  and 
notice  slven  to  the  drawer.  The  drawee  sua- 
prnded  pajment  December  9.  The  court  held 
that  even  it  the  check  sboald  have  bee  a  pre- 
sented Satardfly.  I>ecemlJer  1.  there  was  no  evl- 
deDce  to  show  (bat  It  would  have  been  paid. 
and  tberefore  held  that  the  drawer  could  not 
eacape  llabllil]',  because  It  did  not  appear  that 
any  loss  resulted  from  the  delay. 

In  Cburcb  v.  Karnbam.  Sheldon.  303.  the 
check  was  drawn  in  a  firm  name  by  one  of  the 
partners,  who  appropriated  the  proceeds  to  bis 
own  use.  Iiurlng  tbe  delay  In  Ihe  presentation 
of  the  check  the  Arm  was  dissolved.  Tbe  court 
held  that,  even  If  It  could  be  proved  that  tbe 
sertlcDient  of  tbt  partcereblp  affairs  wna  made 
on  Biicb  terms  that.  In  view  of  tbe  Insolvency 
ot  tbe  partner  wbn  drew  tbe  check  and  used 
tbe  proceeds,  the  other  pHrtner  (who  wiis  de- 
fending) would  lose  the  amount  thereof,  tbat 
(act  would  not  dlscbsrge  bIm  from  liability  on 
the  check.  The  decision,  however,  wsa  upon 
the  ground  that  the  delay  in  prexeutlnic  was  at 
the  request  of  the  partner  who  drew  the  check, 
and  tbat  In  making  such  request  he  rcpresi'nted 
the  firm. 

In  KInyon  T.  Stanton.  44  Wis.  478.  28  Am. 
Rep.  601.  the  check  was  drawn  on  AuRuat  3. 
The  drawee  bank  suspended  paymeot  August 
63  L.  R.  A. 


to  my  order  and  signed  by  Thomas  Bradlerf, 
whien  I  am  to  return  to  Mr.  Brddley  aa  setr 
tJement  has  been  made,  and  it  will  not  b« 
presented  for  payment.    P^oncis  C.  Grable. 

"'Witness;     E.  I.  P.  Grubb.' 

"Relying  on  this  statement  Bradley  paid 
Grable  the  full  amount  of  116,416.67.  in- 
stead of  only  tG,916.67,  which  latter  was  the 
true  amount  due  by  Bradlev  to  Grable,  and 
the  only  amount  which  would  have  been  paid 
if  it  had  been  known  by  Bradley  that  his 
check  of  February  18,  1897,  was  then  out- 
standing, as  presently  to  be  stated.  Subse- 
quently, on  October  20,  1897,  Bradley  gave 
notice  to  tb«  Security  Trust  Company  not 
to  pay  the  check,  and  when  it  waa  thereafter 
presented,  as  will  presently  be  mentioned, 
the  Trust  Company,  in  obdience  to  that  no- 
tice, refused  payment,  and  the  check  was 
protested.  The  statememte  made  by  Grable 
to  Bradley  were  false  and  fraudulent.  The 
fact  is  that  Grable  had  passed  the  check  to 
John  E.  AndruH,  the  plaintiff  in  this  case, 
upon  the  day  after  he  (Grable)  had  t^^ined 
it  from  Bi'adley.  Andrus  had  no  knowledge 
of  iuy  fraud  or  contemplated  fraud  on  the 
part  of  Grable,  but  took  the  chedi  innocent- 
ly and  gave  cash  for  it  to  the  amount  of  its 
full  face  value.  At  Grable's  request'.  An- 
drus held  the  check  instead  of  presenting  it. 


Arkell,  in  .lairaary,  1898,  pi'esented  it  for 
payment,  which,  as  has  been  stated,  was  re- 
fused,    Arkell  thereupon  brought  suit  upon 

10,  at  1 :  30  o'clock  p.  h.  Tbe  drawer-a  account 
was  good  Cor  the  check  at  all  times  until  Anguat 
10,  when,  hearing  of  tbe  nnssfe  coadltlon  of  the 
bank,  be  drew  out  hli  deposit  by  a  check  In  fa- 
vor of  a  third  person  for  a  part  thereof,  and  In 
blB  own  favor  for  the  remainder,  which  wa* 
leas  than  tbe  amount  of  tbe  check.  The  bank 
wna  Bdjud^ed  a  banknipt.  and  tbe  aealguee  la 
bankruptcy  subaequently  recovered  tbe  iimount 
drawn  out  by  Ihe  check  In  fletcndant'a  owo 
favor  the  day  ot  tbe  auapenslon.  Tbe  court 
held  tbat.  It  the  drawer  bad  left  fanda  saffl- 
clent  to  pay  tbe  check  In  the  bank  until  Its  fail- 
ure, the  laches  In  presenting  the  check  would 
have  discharged  him  ;  but  bavlnf;  drawn  the  de- 
posit out.  be  remained  liable:  and  the  fact  Ihat 

algnee  In  bankruptcy  a  portion  of  the  amnunt 
withdrawn  did  not  altect  hla  llahlllty,  nan  would 
not.  even  If  that  amount  bad  been  sufficleni  lo 
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'Ck  If  promptly  presented  would  have  I 

Ti.iin  :  hut  when  It  waa  presented  payment  was 

refused  for  the  alleged   reason   (hat   the   funda 

orders  to  the  commander  at  the  Federal  trnnpa. 
It  appeared,  however,  that  the  entire  amount  to 
Ihe  credit  of  tbe  drawer  was  not  paid  over ;  but 
tbat  a  balance  remained  more  than  aufflclent 
10  have  paid  tbe  check,  and  that  such  bal- 
ance was  subsequently  recovered  from  Ihe 
drawee  liy  the  drawer,  Tbe  court  beld,  under 
the  clrcumatances.  that  the  holder  had  rebutted 
the  preattmplion  ot  Injury  to  tbe  drawer  from 
the  delay. 

Planters'  Bank  v.  Keesee.  T  Helsk.  200.  la  to 
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It,  but  th»t  loit  WM  diMontiaued,  the  dtmk 
ns  returned  to  Aadnu,  Mid  this  present  »o- 
tion  instituted." 

No  auigmnent  of  error  queationa  tiie  mi- 
thoritj  of  the  court  belon*  to  find  the  facta 
pumuknt  to  the  abave  stipulation  of  counsel 
or  the  regularity  of  such  procedure,  nor  has 
any  such  question  been  suggested  b;  counsel 
on  either  side.  We  must  therefore  give  to 
the  finding  bj  the  court  below  conclusive  ef- 
fect in  this  oourt  ts  to  the  facts  so  found. 
That  finding  exprestlv  negatives  frsud  on 
the  part  of  Anilrus,  uie  learned  judge  say- 
ing; "Andrue  hod  no  knowledge  of  any 
fraud  or  contemplated  fraud  on  the  part  of 
Gral)le,  but   took  the  check  innocently  and 

Sve  cnsh  for  it  to  the  unouot  of  iU  full 
»  value."  Andrun  In  holding  the  check 
from  Fdiruary  ID,  1897,  until  the  Istfer  part 
of  Janunry,  1808,  without  presenting  it  for 
payment,  certainly  was  not  diligent  in  the 
assertion  of  his  rights.  He  omitted  seeking 
payment  for  an  unreasonable  time.  But 
mere  delay  for  eleven  months,  though  unrea- 
sonable, in  presenting  the  chedc  for  payment 
at  the  bank  on  which  it  was  drawn,  could  not 
of  itself  defeat  in  whole  or  in  part  the  right 
of  Andrus,  as  its  bona  llde  holder,  to  recover 
from  the  drawer,  unless  funds  of  the  latter 
applicable  to  the  check  were  in  the  interim 
lost  through  the  insolvency  or  failure  of  the 
bank.  It  is  admitted,  however,  that  the 
bank  was  solvent  during  all  that  period,  and 
thercnJter  continued  so,  and,  further,  that 
the  check  when  preMnted  would  have  been 


the  time  tbe  cbe<'h  itbs  dratru.  and  far  nearly 
a  month  afterward,  the  payee  If  rensoDiililf  dili- 
gent mnld  have  presented  the  check  and  re- 
ceived the  amount  of  It.  At  the  time  it  was 
presented,  however,  the  city  had  fallen  Into  the 
hands  of  the  federals.  Che  tMDds  were  almost 
worthless  and  could  not  be  drawn  from  the 
bank,  or  eichangcd.  or  circulated  within  the 
confederate  lines  consistently  with  the  national 
policy  or  law.  The  court  held  that  aader  the 
clrcnmatancea  (he  toaa  must  fall  on  the  payee, 
and  that  he  could  not  recover  on  the  check. 

Id  Wllletta  v.  Paine.  43  III.  432.  the  check 
was  not  preaeDled  until  after  the  failure  of  the 
drawee ;  but  It  appeared  that  If  It  had  been  duly 
presented  It  would  have  been  paid  only  Id  de- 
preciated currency,  the  court  held  that  the 
burden  ot  negativing  loaa  was  upon  the  bolder, 
and  that  to  discharge  aach  burden  he  must 
■how,  not  merely  that  the  funds  on  deposit  were 
depreciated  at  ihe  dnte  ot  the  cbecli.  but  that 
they  were  depreciated  at  the  time  of  the  depoalt, 
and  that  therefore  the  dra.wer  had  no  right  to 
draw  the  check  or  to  expect  Its  payment  In  par 
or  mrr«nt  funds.  The  court  said  that  If  the 
cberk  had  twen  dnlf  presented  and  payment  re- 
fnaed  and  notice  given  to  the  drawer  he  would 
Aave  been  able  to  take  steps  tor  his  own  protec- 
tion. 

In  Bt.  Johns  v.  Homana,  8  Uo.  3S2,  It  ap- 
peared that  dnring  the  delay  In  presenting 
the  check  the  bills  ot  slate  tianka  that  the 
drawer  had  on  depoalt  depreciated.  When  the 
check  wBa  presented  psymcDl  was  refased  ex- 
cept In  these  depreciated  bills.  The  court  held 
tlHtt,  even  If  It  were  necessary  to  ahow  loss  or 
loinry  In  order  to  discharge  the  drawer.  It  ap- 
peared In  this  case  that  he  bad  been  Injnred, 
■s  the  loss  might  bavs  been  saved  it  the  check 
63  L.  R.  A. 
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.  ,  [Mid  )sj  the  bank  bad  it  not  batn 
the  notice  given  by  Bnidlaf  to  the  bank 
October  20,  18B7.  not  to  pay  it.  It  Bradley 
has  any  defense  to  the  aetaon  it  mtiat  rest 
on  some  other  ground  than  the  niere  oml»- 
sion  by  Andrua  to  present  the  chedc  (or  pay- 
ment within  a  reasonable  tjme  aft«r  he  re- 
ceived it.  Undoubtedly,  if  Andrus  on  re- 
ceiving the  check  had  promptly  presented  it 
at  bank,  Bradley  would  not  have  paid  its 
amount  to  Qrahle  in  the  settlement  of  April 
15,  1807.  But  while  the  delay  on  the  part 
of  .Andrus  to  preaent  the  check  prior  to  aucb 
setUeinent  was  the  conditim,  it  was  not  th« 
proximate  cause,  of  such  overpayment  l^ 
Bradley  to  Grablc.  Bradley  was  Induced  to 
make  such  payment,  not  by  the  fact  that  the 
check  had  not  been  presented,  but  through 
bis    imprudent    reliance   on    the    false   and 

lulent   re  "         " 

Oriible  that  t:  .  „  ,         . 

still  in  his  poascasion  and  that  ho  would  re- 
turn it.  He  could  have  insisted  on  full  in- 
demnity from  Rrable  before  including  tiu> 
amount  of  the  check  in  the  settlement,  or 
have  refused,  in  the  absence  of  the  idiec^, 
to  pay  its  amount  Had  be  aecnred  such  in- 
demnity he  would  have  been  savnd  from  the 
loss  with  which  he  is  now  vieitod.  Or  had 
he  refused  to  pay,  any  judgment  which 
might  have  been  recovered  a^^inst  him  for 
the  amount  of  the  chedc  would  have  been 
within  the  control  of  the  court  rendering  it, 
and  execution  could  have  been  restrained  un- 
til proper  indemnity  was  given  against  any 

had  been  promptly  presented.  The  Judgment 
below  seems  to  have  been  for  the  value  of  the 
currency  as  of  the  time  of  the  presentation  of 
the  check  ;  but  the  Judgment  was  reversed,  ap- 
parently on  the  ground  that  the  holder  was  not 

[n  Bell  V.  Alexander.  21  Oratt.  1,  supra,  th* 
check  wns  drawn  April  17,  1862,  and  wa>  not 
presented  for  payment  until  April  27,  18fl8. 
when  payment  was  refused,  the  drawer  In  the 
meantime  having  withdrawn  his  deposit.  It 
was  claimed  that,  by  the  understanding  of  the 
parties  and  the  custom  of  the  time,  the  check 
was  payable  In  confederate  currency.  It  was 
held.  In  elfect,  that  It  the  check  was  payable  In 
confederate  currency  the  plaintiff  could  only  re- 
cover the  value  ot  the  confederate  currency  aa 
of  the  date  of  presentation.  Thia  would,  of 
course,  throw  upon  the  holder  of  the  check  any 
loss  resulting  from  the  depreciation  ot  that  cur- 
rency between  Che  time  It  ihoiild  have  been 
presented  and  when  it  was  presented,  Tba 
jury,  however,  found  tor  plaintiff  tor  the  whole 
amount  ot  the  check,  with  Interest  from  date, 
and  the  Judgment  baaed  on  that  verdict  was  up- 
held ;  but  this  was  upon  the  ground  thai  the 
Jury  had.  In  effect,  found  that  the  check  was  not 
payable  In  cantederate  currency  and  therefore. 
In  effect,  that  the  drawer  gustalned  no  Injnry 
by  the  delay. 

The  foregoing  review  of  the  esses  seems  to 
qhow  that  the  drawer  Is  not  discharged,  eltber 
on  the  check  or  the  original  consideration,  un- 
less he  la  damaged  by  the  delay ;  and  that  the 
loaa  or  damage  that  Is  essential  to  his  discharge 
need  not,  DscMsarlly,  be  that  resulting  from  tbe 
failure  or  Insolvency  of  the  drawee  during  the 
delay,  but  that  any  loss  or  damage  that  proxi- 
mately reaulta  from  the  delay  Is  sufflclent.  ex- 
cepting, perhaps,  tbe  instances  of  accomoda- 
tion checks  above  referred  to. 

G.  B.  P. 
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elaim  hy  a  bona  fide  holder  for  Tslue.  But 
he  did  not  deiuand  indemnit]'  nor  exarriM 
any  reaaonable  precaution.  He  liriiollj  re- 
lied on  the  word  of  Qrable,  and  in  making 
Kfinent  to  him  of  the  antount  of  the  check 
uiuat  be  held  to  have  assumed  the  risk  of 
his  faleitf.  Ilradley  cannot  success  full  j 
invoke  the  doctrine  of  estoj^tel.  It  ia  ao  rie- 
mentary  principle  of  the  law  of  eatoppel  that 
he  who  claims  the  benefit  of  an  equitable 
estowel  or  estoppel  in  pais  on  the  ground 
that  he  bos  been  misled  through  the  acts, 
conduct,  or  repreeentatiraiB  of  another,  must 
not  have  been  misled  through  his  own  want 
of  reasonable  care  and  circumspection.  Hod 
Bradley  ob&erved  the  caution  to  be  expected 
from  an  ordinarily  prudemt  man  in  aimilar 
drcumstances  he  would  have  required  SMne- 
thing  more  tJian  the  mere  assurance  of  Qra- 
Ue  before  paying  to  him  the  amount  of  t^ 


(diedc.  Even  if  the  other  essential  element* 
of  an  estoppel  in  pais  were  present  the  lade 
of  reasonable  care  on  the  part  of  Bradley 
would  n^ative  the  existence  of  an  estop- 
pel. We  think  that  the  doctrine  of  estoppd 
is  wholly  inapplicable  to  the  case.  Andma 
mig4it  have  suffered  loss  by  failure  of  the 
bank  before  presentation  of  the  check,  but 
he  did  not  owe  any  legal  duty  to  Bradley  to 

5 resent  it.  Bradley  through  his  improvi- 
Bnce  made  the  overpayment,  and  while 
Scat  hardship  has  resulted  to  him  from  the 
)ud  of  Orahte  in  connection  with  his  own 
want  of  circumspection,  yet  as  between  An- 
druB  and  Bradl^  the  latter  must  be  treated 
as  the  author  of  hii  own  misfortune.  We 
perceive  no  ground  on  which  the  motion  for 
judgment  non  olatante  vereditJto  could  have 
been  granted. 

The  jvdgmtnt  below  it  affirmed. 


inSSOURI    SUPREME    COURT. 


Simon  8TERHBERQ,  Appt., 

Pauline  LEVY,  Beapt. 

(1S9  Mo.  SIT.) 

!•  A  Btatpmeiit  b^  the  derlE,  In  the 
tPanBcrlpt,   that   notloMa    irere     Sled 

for  Indgment  on  tbe  pJeadlng*,  Is  not  snl- 
Bcient  to  bring  the  motions  before  lbs  appel- 
late court  for  consideration  If  the;  do  not 
appear  in  the  tranKrIpC,  ftDd  were  net  made 
part  of  tlie  reconl. 

S.  A  motion  tor  a  new  trial  la  not  nee- 
eeiBF]'  to  preserve  the  right  to  have  a  re- 
view In  tbe  appellate  court  of  the  action  of 
tbe  trial  conrt  striking  out  on  motion  a  por- 
tion of  a  pleading.  < 

B.  A  man  Fealdlns  vrlth  aHd  aapport* 
Inn  hlfl  ■later  and  ber  children  la  entitled 
to  the  exemptions  allowed  b;  statute  to  the 
bend  of  a  famll;. 

4.  Under  n  atnlnte  Klvlnr  a  ironan  nn 
InanFBble  Intereat  In  her  brother's 
lite,  a  sister  who,  wltb  her  cblldren,  Ii  liv- 
ing with  and  supported  b7  her  hrather,  ts 
entitled  to  the  beneQC  of  a  statute  permitting 
him.  as  head  of  a  famll;,  to  expend  a  certain 
■Um  each  rear  for  Insurance  for  their  benefit 
tter.  from  the  clalmg  of  bli  creditors. 

5.  In  case  a  man  oapends  more  than 
the  amount  allowed  br  statate  (or 
Insarauce  for  the  beneSt  of  hia  famll)'  to 
tbe  exclusion  of  claims  of  creditors,  tbe  cosrta 
will  not  apportion  the  Insurance  mone;  there- 
by ohlalned  between  the  famllr  and  tbe  cred- 
itors, but  will  glTe  the  latter  only  tbe  amount 
of  excessive  premlcma  paid,  with  Interest. 

•■  It  )■  no  trand  tor  a  man  who  1*  the 
brad  ot  a  tnmlly  compoaed  of  his  sister  and 
her  children  to  apply  bis  wages  which  aio  ex- 
empt hy  statute  from  the  reach  of  crpdltors,  or 
his  other  exempt  property,  to  the  procuring 
of  Insurance  for  her  benefit. 


follows;  Hubbard.  P.  &  Co. 
V.  Tnrner  fCa.)  30  t.  R.  A.  693  :  Rose  v.  Worth- 
am  (Tenn,)  30  L.  R.  A.  609  |  Carson  v.  Vlcks- 
burg  Bank   (Miss.)   37  L.  R.  A.  BCS :  Clsher  v. 

ML.  R.  A. 


T.  A  motion  tor  Indamient  on  tbe  plcnd- 
■nars  Is  not  part  of  tbe  record,  and  can  only 
be  made  part  of  the  record,  so  as  to  be  con- 
sldersd  oo  sppeal,  by  a  bill  of  exceptlona 

(Febraary   IS.   1901.  j 

pERTIFICATE  ot  dissent  by  the  St.  Louis 
yJ  Court  of  Appeals  to  obtain  tbe  opinion 
ot  the  Supreme  Court  after  reversal  of  a 
judgment  of  the  St  Louis  Circuit  Court  in 
favor  of  defendant  in  a  proceeding  to  reach 
the  proceeds  of  a  life  insurance  policy  for 
application  upon  debts  of  the  insured. 
OHffinal  judgment  a/firmed. 

The  facta  are  stated  in  the  opinion. 

Vcasrs.  W.  C.  Jones,  J.  C.  tatUM,  and 
Ollas  Fllley  Jones,  tor  respondeoit  in 
court  of  appeals: 

The  certificate  in  question  was  effected 
without  fraud,  and  valid  when  taken  out. 
and  must  remain  so  as  long  as  the  assess- 
ments are  paid  in  full. 

Fullig  V.  Sobiaon,  5  Mo.  Ap^  548. 

The  interpleader,  Sternberg,  ie  not  entitled 
to  recover  assessments  paid  by  deceased 
while  insolvent. 

CentTOl  Nat.  Bank  v.  Hume,  128  U.  S. 
135,  32  L,  ed.  370,  9  Sup.  Ct  Rep.  41 ;  Coa- 
nccticut  Mut.  L.  Ins.  Co.  v.  Bwrougfu,  34 
Conn.  305,  Ql  Am.  Dec.  726;  Burroughs  v. 
atnte  Uut.  Life  Assur.  Co.  97  Mass.  369; 
Unity  Uut.  Life  Ataur.  Amo.  v.  Dugan,  IIS 
Mass.  219;  Ashhji  v.  Ooatin,  L.  R.  21  Q.  B. 
Div,  401 ;  Bofenschcn'i  Succession,  29  La. 
Ann.  711;  JfuHins  v.  Thompion,  51  Tex.  7; 


BflCO 


,  Ben.  : 


'..  312. 


Though,  if  entitled  to  recover  at  all,  the 
recovery  should  he  limited  to  the  amount  of 
tbe  assessments  paid  during  insolvency,  to 
wit,  4290,  with  interest, 

Donovan  (Neb.l  44  L.  R.  A.  383 :  Roberts  V. 
WIntoo  (Tenn.)  41  L.  B.  A.  STB;  and  Lehman 
V.  Gunn  (Ala.)  51  L.  R.  A.  112. 

As  to  life  Insaranee  as  assets  of  liankmpt  or 
Insolvent,  see  Uorrls  v.  Dodd  (0«.)  50  L.  R.  A. 
33,  and  sots. 


IWl. 
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Bacon,  Ben.  Soc  2d  ed.  |  31S;  Penoe  *. 
Makepeace,  G5  Ind.  345;  Stone  v.  Knick^r- 
bocker  L.  Int.  Co.  52  Ala.  68Q)  atigler  v. 
BtiffUr,  77  Va.  163;  Levy  v.  Taylor,  66  Tex. 
653,  1  S.  W.  QOO;  /Etiw  Nat.  Bank  v.  United 
State*  L.  Ins.  Co.  2i  Fed.  770;  Central  Nat. 
Bank  v.  Hvtae,  3  Madiey,  3tlO,  61  Am.  Rep. 
780;  Thompson  v.  CmUiJf,  11  Bush,  667; 
ConneottcuE  Mat.  L.  Int.  Oo.  v.  Byan,  8  Mo. 
App.  635;  Mutual  L.  In».  Co.  v.  Sandfeld^, 
9  Mo.  App.  2B6;  Cola  t.  Marpl«,  98  III.  68, 
38  Am.  Kep.  83;  Felrath  t.  Sohonfield,  76 
Als.  199,  62  Am.  Rep.  319;  George  v.  Wil- 
UameoH,  26  Mo.  190,  72  Am.  Dec.  a03 ;  Unity 
Mat.  Life  Auur.  Aeto,  t.  Dugan,  118  Masa. 
219. 

r  at 


herein,  ii  a  fT>i«rnEil  benencial  society, 
ganized  under  Mo.  Rot.  SUt.  187S,  (  972,  p. 
179,  and  the  funds  accumulated  t^  euch  ao- 
cieties  are  limited  to  certain  claagea  of  bene- 
flciariea,  amoH);  which  persons  in  the  posi- 
tion of  interpleader  Sternberg  (i.  e.,  credit- 
ors of  th«  members)   are  not  included. 

Svprevie  Lodge  K.  of  B.  v.  Nairn,  SO  Mich. 
44,  211  N.  W.  82t! ;  Supreme  Council,  A.  L.  of 
R.  V.  Perry,  140  Mass.  580,  5  N.  E.  834;  Dan- 
ieU  V.  Fratt,  143  Mass.  216,  10  N.  E.  166; 
DhvoU  t.  Ooodson.  79  Ky.  224;  Naiionta 
Mut.  AidAaeo.  t.  Qonaer,  43  Ohio  St  1,  1  N. 
E.  11;  State  ex  rel.  Atty.  Gen.  v.  Central 
Ohio  Mut.  Relief  Atao.  29  Ohio  St.  399; 
K'agner  v.  Bt.  Franoia  Xamer  Ben.  Soo.  70 
Mo.  App.  101;  Maaonio  Bentv.  Asao.  v. 
Bunch,  109  Mo.  6B0,  19  S.  W.  26;  Bacon, 
Ben.  Soc.  Ed  ed.  i  312;  Hyaingcr  v.  Supreme 
Lodge,  K.  di  L.  of  H.  42  Mo.  App.  627 ;  Keen- 
er T.  Gnaid  Lodge,  A.  0.  V.  W.  38  Mo.  App. 
£33;  Fenn  v.  Lewie,  10  Mo.  App.  478. 

Interpleader  Sternberg  cannot  recover  in 
this  ease,  for  the  further  reaaon  that  under 
no  eircumetances  could  the  funds  payable 
upon  the  death  of  th«  member  have  been 
made  payable  to  hia  estate,  and  thus  have  bc- 
«oroe  liable  for  bis  debta. 

Keener  v.  Grand  Lodge,  A.  0.  V.  W.  38  Mo. 
App.  643 ;  Unity  Mut.  Ufe  Aasur.  Aato.  v. 
Diigan,  118  Mass.  219;  ^enn  v.  Lewis,  10 
Mo.  App.  478;  Danielt  v.  Prall,  143  Masa. 
216,  ION.  E.  166. 

Meaara.  CIoptoB  A  Trembler,  for  ap- 
pellant in  court  of  appeals; 

As  BRaiuBt  plaintiff,  an  existing  creditor, 
Jowph  Tjevy  had  no  legal  right  to  pay  asBesn- 
menta  for  the  purpose  of  keeping  a  benefi- 
ciary certificate  in  force  for  the  benefit  of 
hiB  adult  sister.  The  payments  made  by 
him  for  that  purpose  after  he  became  insol- 
vent were  presumnbly  fraudulent  as  against 
plaintiff,  an  exiating  creditor. 

Snyder  v.  Free,  114  Mo.  360,  21  S.  W.  847  : 
Mutual  L.  Jne.  Co.  v.  Sandfelder,  9  Mo.  App. 
2fi5;  Hoffman  v.  Noite,  127  Mo.  120,  29  S, 
W.  1006. 

Inasmuch  as  $200  of  the  (669  paid  by  Jo- 
seph Levy  to  keep  the  certificate  in  force 
were  paid  after  be  became  insolvent,  and 
with  money  which  thould  have  gone  to  plain- 
tiff aa  his  creditor,  plaintiff  is  entitled,  un- 
der the  law  and  tiie  facts  disclosed  by  the 
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first  count  of  plaintiff's  interplea,  to  Z9O/609 
of  the  proceeds  of  the  certificate,  or  $2,038.- 
66. 

PuUia  r.  Oobiaon,  73  Mo.  201,  39  Am.  Rep. 
407. 

Haraball,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  interpleader  between  the  plain- 
tiff, Ks  a  indgment  creditor  of  Joseph  Levy, 
and  the  defendant,  as  the  sister  of  Joseph 
Levy,  for  $2,500  benefits  payable  by  the 
Western  Commercial  Travelers'  Association 
upon  the  death  of  Joseph  Levy  to  Pauline 
Levy,  his  sister.  There  waa  a  judgment  in 
favor  of  Pauline  l«vy  in  the  St.  L«uis  cir- 
cuit court.  Plaintiff  appealed  to  the  St. 
Ixiuis  court  of  appeals,  where  the  judgment 
of  the  circuit  court  was  reversed,  and  the 
cause  remanded  to  the  circuit  court,  witli  di- 
rections to  enter  a  judgment  for  Uie  plain- 
tiff for  the  amount  of  bis  claim.  Biggs,  J-, 
dissented,  and  certified  that  the  judgment 
waa  in  conflict  with  controlling  decisions, 
stated,  of  this  court;  and  thereupon  the 
cause  was  transferred  to  this  court,  under  { 
6  of  the  amendment  of  1884.  It  Is  therefore 
our  duty  to  hear  and  determine  the  cause  at 
II  this  court  had  original  jurisdiction  of  this 

He  Western  Commercial  Travelers'  Asso- 
ciation is  a  corporation  organized  under  Rev. 
Stat.  1889,  art.  10,  chap.  42,  relating  to 
benevolent,  fraternal,  benedoial  companies. 
Under  ite  by-laws  94,000  Is  paid  upon  the 
death  of  a  member  to  the  beneficiary  named 
In  his  certificate,  or,  failing  such  beneficiary, 
to  the  heirs  of  the  member.  On  the  31st  of 
December,  1880,  Joseph  Levy  became  a  mem- 
ber, and  designated  his  sister,  Pauline  Levy, 
as  hia  beneficiary.  He  was  then  solvent,  and 
continued  so  until  1891.  During  these 
eleven  years  he  paid  $279  in  contributions  to 
the  death  fund.  In  1891  he  failed,  and  the 
plaintiff  and  others  obtained  judgmente 
against  him.  After  1B91  and  until  his 
death,  on  the  16th  of  December,  1897,  Levy 
paid  $290  in  contributions  to  the  death  fund. 
Upon  his  death  the  plaintiff  brouf^ht  suit 
against  his  beneficiary,  Pauline  Levy,  and 
the  association,  seeking  to  have  the  $4,000 
applied  to  the  payment  of  plaintiff's  judg- 
ment against  Levy.  Upon  a  stipulation  be- 
tween plaintiff  and  defendant  the  associa- 
tion paid  the  $4,00Q  into  court  and  was  dla- 
cbarged.  I'he  sum  of  SIOO  was  allcrwed  to 
the  attorneys  of  the  association  for  services. 
The  court  ordered  $1,400  paid  to  Pauline 
Levy,  and  that  the  plaintiff  and  defendant 
Interplead  tor  the  $2,500,  which  they  did, 
Pauline  Levy's  interplea  sete  out  the  charac- 
ter of  the  association ;  its  by-laws,  ete.,  above 
referred  to;  the  fact  that  she  is  the  benefi- 
ciary named  in  the  certificate;  the  death  of 
her  brothpr, — and  prays  judgment.  The 
plaintiff's  Interplea  sete  out  the  same  gener- 
al facte,  with  the  additional  allegation  as  to 
the  recovery  of  judgments  aforesaid,  the  pay- 
ment of  the  8279  by  Jjevy  while  he  was  sol- 
vent, and  of  the  $290  after  he  became  insol- 
vent, and  then  pleads  s^arately  the  follow- 
ing :     "Furthar    interpleading,    this    inter- 
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p|ped«r  aays  that  after  the  rendition  of  laid 
judtnuentH  agsinst  said  Joseph  Ler;,  and 
while  be  was  iosolvent.  as  stated  in  the  first 
count  hereof,  the  said  Joseph  Levj,  while 
reniding  with  his  said  tister,  Pauline  Levy, 
and  her  children,  gave  her  from  bis  earningH. 
for  the  shelter,  support,  maintenance,  cloth- 
ing, and  other  expeneea  of  the  gaid  Pauline 
Levy,  and  for  the  shelter,  support,  mainte- 
nance, clothing,  education,  and  other  inci- 
dental expenses  of  her  minor  children,  large 
iums  of  money,  to  wit,  the  sum  of  at  least 
(1,750  per  year,  gkggreg&tiDg  for  «aid  iix  and 
one  half  years  intervenine  hetween  the  date 
of  the  rendition  of  said  jud)^entB  and  the 
date  of  the  death  of  said  Joseph  Levy  the 
•urn  of  at  least  SIl,37fi;  that  the  said  sum 
of  money  so  Jlfiven  to  said  Pauline  Levy  was 
not  given  her  as  a  contract  price  for  board 
and  acoonunodation,  but  was  given  to  her 
from  time  to  time  tor  the  shelter,  support, 
maintenance,  and  other  expenses  of  herself 
and  children,  and  for  the  education  of  her 
said  children  as  aforesaid;  which  sum  so  giv- 
en to  said  Pauline  Levy  during  said  six  and 
one-half  years  was  at  least  $5,500  in  excess 
of  the  aiun  which  similar  board  and  acconi- 
modetions  were  worth,  and  for  which  they 
could  have  been  procured  by  the  said  Joaeph 
Levy   tor    himself,    individually,   elsewhere. 


money  so  given  to  her  by  the  said  Joseph 
Levy;  that  the  said  Pauline  Levy  is  now  in- 
solvent; and  this  interpleader  cannot  by 
garnishment  or  other  proceeding  at  law 
a^inst  said  Pauline  Ijcvy  compel  her  to  sat- 
isfy this  interpleader's  said  jud^enta  out 
of  the  moneys  so  given  her  by  the  said  Jo- 
seph Levy  in  fraud  of  his  said  creditors  as 
aforesaid."  Pauline  Levy  moved  to  strike 
out  of  plaintifT'a  interplea  the  matter  speciS- 
cally  quoted,  as  surplusage,  irrelevant,  im- 
niaterial,  and,  if  true,  having  no  bearing  on 
the  claim  of  either  party  tc  the  fund  in  con- 
troversy. The  court  sustained  this  motion 
on  the  4th  of  April,  180S.     Plaintiff  filed 


transcript  certified  by  the  derk  there  is  a 
statement  by  the  clerk  that  both  parties  then 
filed  motions  for  judgment  on  the  interpleas 
as  they  stood ;  but  no  such  motions  appear 
in  the  transcript,  or  appear  to  have  seen 
made  a  part  of  the  record  by  any  bill  of  ex- 
ceptions, and  therefore  the  recital  of  the 
clerk  is  of  no  avail  I  State  ex  rel.  Malin  v. 
Merriam,  150  Mo.  655,  60  S.  W.  11121,  and 
no  such  motions  are  before  us  tor  considera- 
tion. The  court  on  April  20,  1S08,  ren- 
dered judgment  for  the  defendant.  The  judg- 
ment, after  reciting  the  appearance  of  the 
parties,  sets  out:  "And  the  several  motions 
of  the  said  parties  tor  judgment  upon  the 
pleading  having  been  submitted  to  the  court, 
and  the  allegations  in  the  eatd  several  inter- 
pleas being  undenied  and  admitted,  and  the 
court  toeing  fully  advised  of  and  concerning 
the  premises,"  etc.,  it  awarded  the  fund  in 
court  to  the  defendant.  No  motion  tor  new 
trial  was  filed.  Thereafter,  on  the  2lBt  of 
May,  1808,  the  plaintiff  filed  his  bill  of  ex- 
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eeptioni,  and  apnealed  to  tbe  court  of  ap- 
peals. The  bill  od  exceptions  simply  sets  out 
the  portion  of  tbe  plaintiff's  interplea  chal- 
lenged, the  motion  to  strike  it  out,  the  ral- 
in;;;  of  the  court  sustaining  the  motion  b> 
strike  out,  the  tnction  to  vacate  the  order 
sustaining  the  motion,  and  exceptioni  prop- 
erly saved  to  all  aaid  matters.  Then,  a» 
stated,  the  case  was  appealed  to  the  St. 
Louis  court  of  appeals,  and  by  that  court 
certified  to  this  court,  for  the  reasons  stat- 
ed. 

1.  The  plaintiff  has  properly  saved  th» 
right  to  have  tbe  actitm  of  the  trial  court  on 
the  motion  to  strike  out  reviewed  by  thia 
court.  No  motion  for  a  new  trial  was  nec- 
essary to  preserve  this  right  "It  is  not 
usual  or  necessary  to  file  a  iriotion  for  a  new 
trial  for  the  mere  purpose  of  having  the- 
court  to  twice  hear  the  same  motion  or  de- 
murrer." O'Connor  v.  Korh.  56  Mo.  loo.  ctl. 
2G2;  Sutler  v.  Lawmm,  72  Mo.  ioo.  eit.  244. 
The  substance  of  the  matter  struck  out  is 
that,  while  residing  with  bis  sister,  Joseph 
Levy  gave  her  from  his  earnings,  for  tlie 
shelter,  support,  maintenance,  clothing,  and 
other  expenses  of  herself  and  children,  th* 
sum  of  $1,750  a  year  for  the  six  and  one  half 
years  after  he  became  insolvent,  and  before 
his  death,  aggregating  511,375:  that  it  waa 
not  given  to  her  as  a  contract  price  for 
board,  but  "was  at  least  $5,600  in  eice(i<<  of 
the  sum  which  similar  board  and  accom- 
modations were  worth,  and  for  which  th^ 
could  have  been  procured  by  the  said  Joseph 
Levy  tor  himself,  individually,  elsewhere;" 
that  Pauline  has  spent  tbe  money  and  is  in- 
solvent; that  such  payments  were  a  fraud  on 
the  plaintiff,  and  therefore  he  asks  to  com- 
pel Pauline  to  pay  his  judgment  out  of  these- 
benefita  accruing  to  her  from  her  brother's 
membership  in  the  fraternal,  beneficial  as- 
sociation. Under  the  facta  stated.  Joseph 
I*vy  was  the  heed  of  a  family  composed  of 
himself,  his  sister,  and  her  children.  He 
had  a  right  to  support  them,  klthough  h* 
could  not  be  compelled  to  do  so.  As  such 
head  of  a  family  he  was  entitled  to  the  ex- 
emptions allowed  by  Btatutt-  to  the  head  of 
a  (atnily.  The  identical  question  was  de- 
cided bv  this  court  in  Wad«  v.  Jones,  20  Mo. 
75,  and  has  been  the  law  in  this  state  ever' 
since.  Broylea  v.  Cox.  153  Mo.  Ion.  cit.  248, 
64  S.  W.  488.  Kev.  Stat  1886,  t  5851.  per- 
mits a  married  woman  to  insure  the  life  of 
her  husband  and  hold  the  insurance  free 
from  the  claims  of  his  creditors,  but  provides 
that,  "when  the  premiums  paid  io  any  year 
out  of  the  funds  or  property  of  the  husband 
shall  exceed  five  hundred  dollars,  such  ex- 
emption from  such  claim  shall  not  apply 
to  so  much  of  said  premiums  so  paid  as  shall 
be  in  excess  of  five  hundred  dollars,  hut  such 
excess,  with  interest  thereon,  shall  inure  to 
the  benefit  of  his  creditors."  In  PuUia  v. 
Ilobis'7n.  73  Mo.  201.  39  Am.  Rep.  497,  it  was- 
held  that,  if  the  husband's  money  wns  paid 
both  before  and  after  he  became  insolvent, 
"so  much  of  the  insurance  us  wiis  the  product 
of  the  premiums  paid  by  the  husband  while- 
he  was  solvent''  went  to  the  wife,  and  that 
the  creditors  were  entitled  lo  "so  much  s^ 
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WM  tbe  product  ol  the  premium!  paid  bj 
him  after  he  became  iiiHiIvent>"  But  in 
Jvdton  v.  Walker,  155  Mo.  186,  86  S.  W. 
Joe.  cit.  1088,  it  was  pointed  out  by  Valiant, 
J.,  that  after  the  decision  in  PuUia  v.  Kobi- 
■on.  73  Mo,  201,  .10  Am.  Rep.  497,  the  legis- 
lature amended  tbe  statute  ag  it  was  when 
the  FuUit  Case  was  decided,  and  provided 
that  the  creditor  i«  entitled  only  to  the  ei- 
eesa  over  $500  puid  as  premiums  in  an;  year, 
with  interest  thereon,  and  not  to  the  product 
of  the  premiuma  paid,  as  was  held  in  the  Pul- 
Ui  Case.  And  Uiis  is  not  onlj  the  plain 
mandate  of  the  statute,  but  ia  consonaiiit 
with  reason;  for,  as  aptly  said  in  the  Judaon 
Cate:  'Troceeds  of  life  insurance,  there- 
tore,  are  not  the  product  of  premiums  alone, 
but  of  premiums  united  with  tbe  benefi- 
ciary's ineurable  interest.  After  the  trans- 
fer of  the  policies  we  are  now  considering, 
they  rested  no  lonser  on  the  insurable  inter- 
est of  Walker  in  hia  own  life,  in  which  his 
creditors  were  concerned,  but  depended  for 
their  validity  upon  tbe  ineumble  interest  of 
the  wife  and  children  in  the  lite  of  their  hus- 
band and  father.  Without  that  intcrcxt,  the 
insurance,  standing  as  it  did  in  their  name, 
would  have  been  inval  id ;  it  would  have 
been  no  insurance,  and  there  would  have 
been  no  proceeds.  Therefore,  while  the 
creditors  have  some  right  to  money  that 
n-as  used  for  premiuma,  and  to  the  value  of 
the  old  policies  converted,  they  have  no  fur- 
ther right  in  the  proceeds  of  the  insurance." 
It  is  aretied,  however,  that  this  applies  only 
to  ft  wife,  and  not  to  a  sister,  and  that  the 
rale  in  the  Pullis  Case  applies  to  a  siater. 
This  contention  is  baaed  upon  the  theory 
that  it  is  not  the  duty  of  a.  brother  to  sup- 

B)rt  his  widowed  sister  and  her  children, 
ut,  while  it  ia  not  his  duty,  he  he^  a  right 
to  do  BO  I  and,  if  he  resides  with  them  and 
be  provides  for  them,  he  is  the  head  of  a 
family,  and  entitled  to  the  same  exemptions 
as  if  he  had  a  wife  living  with  him.  Rev. 
Stat.  1B89,  S  6853,  pives  a  sister  an  insura- 
ble interest  in  her  brother's  life.  Without 
this  provision  this  policy  of  insurance  would 
be  void,  and,  no  matter  how  many  premiuma 
were  paid,  neither  Hie  sister  nor  the  broth- 
er's creditors  would  be  able  to  collect  a  cent 
of  the  insurance  after  his  death.  So  here. 
as  in  the  Jvdaon  Case,  the  proceeds  of  this 
insurance  "are  not  the  product  of  premiums 
alone,  but  of  premiums  united  with  the  bene- 
flciary's  insurable  intereat."  For  this  rea- 
son alone  it  Is  clear  that  the  rule  laid  down 
in  the  case  of  Pnllia  v.  Robison,  73  Mo.  201, 
38  Am.  Rep.  497,  ia  not  the  true  rule  now, 
and  was  not  the  true  rule  oven  under  the 
statute  as  it  stood  then.  But  if  a  man  is 
entitled  to  his  salary  and  certain  exemptions 
•a  the  head  of  a  family,  which  his  creditors 
cannot  touch,  and  if  he  chooses  to  spend  a 
part  of  his  salary  in  premiuma  for  life  in- 
surance for  the  benefit  of  hit  family  alter 
he  is  pone,  his  creditors  are  not  thereby  de- 
frauded, for  he  haa  withdrawn  no  part  of 
bis  property  which  his  creditors  could  touch. 
Keticr  the  provision  added  to  the  statute  in 
1870  did  not  change  the  ri^ht  of  a  head  of 
a  family  under  tbe  exemption  I 
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the  law  as  it  stood  when  the  PulUa  Cote  wm 
decided,  t^e  bead  of  a  family  could  use  bis 
salary  and  his  exempt  property,  up  to  ths 
value  of  $300,  to  pay  the  yearly  premiuma 
on  insurance  for  his  family  without  defraud- 
ing his  creditors.  Such  a  use  of  his  exempt 
property  no  more  defrauded  his  creditors 
than  if  he  had  spent  it  in  riotous  and  high 
living,  or  than  if  he  had  paid  necessary  ex- 
penses or  had  given  it  away.  The  statut* 
at  that  time  was  siOTpIj  declarative  of  a 
right  he  hod  before.  'The  amendment  of 
1B79  raised  tbe  limit  of  sxemptions,  pro  hao 
vice,  from  $300  to  $500,  but  it  did  not  chang» 
the  principle  involved.  Afterwards,  as  be- 
fore, it  was  a  fraud  for  an  insolvent  to  with- 
draw the  excesa  of  his  property  over  his  ex- 
finptions  from  the  reach  of  his  creditors  am) 
invest  it  in  insuranoc  for  his  family;  and 
such  eicesa,  representing  the  extent  of  th» 
fraud,  with  interest,  tbe  creditors  can  reach. 
But  as  the  premiums  did  not  alone  produce- 
the  proceeds  of  the  insurance,  and  it  required 
also  an  insurable  interest  to  produce  sueli 
proceeds,  and  as  there  is  no  legal  formula 
for  apportioning  the  proportion  of  such  ex- 
ecs that  should  be  credited  to  tbe  payment 
of  premiums  and  the  portion  that  should  ha 
credited  to  insurable  interest,  tbe  courts  take- 
the  only  practical  course,  and  do  not  attempt 
to  work  out  such  a  formula  of  distribution, 
but  award  the  creditor  tbe  known  sum  so 
fraudulently  withdrawn  from  the  reach  of 
the  creditors, — the  excess  over  the  exemp- 
tion,— and  restore  it  to  the  creditor,  with  in- 
terest. Thus  the  creditor  is  placed  in  the 
same  position  that  he  would  have  been  in  if 
the  fraud  bad  not  been  perpetrated.  H* 
gets  all  the  property  of  the  debtor  that  h» 
haa  a  rig-ht  to  touch,  and  the  interest  al- 
lowed ia  the  legal  measure  of  his  damages  for 
not  getting  the  money  when  he  should  hav* 
gotten  it.  Rev.  Stat.  188B,  j  5853,  giving  a 
siater  an  insurable  intercut  in  a  brother'* 
life,  does  not  contain  a  similar  proviso  to 
that  contained  in  £  5851  as  to  the  wife  pay- 
ing tbe  premiums  out  of  her  husband's  mon- 
ey, or  his  doing  so  for  her;  but,  in  view  of 
what  has  herein  been  said,  this  difference  is 
immaterial,  except  as  to  the  amount  of  the 
exemption.  The  statutes  of  exemption  (} 
4003)  make  the  exemptions  to  a  head  of  a 
family,  who,  as  shown,  need  not  necessarily 
be  a  married  man.  And  Rev.  Stat.  1830,  } 
5320,  exempts  from  garnishment  wages 
of  the  head  of  a  family  for  the  last  thir- 
ty days'  service.  Hence  it  is  no  fraud 
for  a  brother  who  is  the  head  of  a  fam- 
ily composed  of  himaelf,  his  sister  and  her 
children  to  apply  his  wages  or  bis  exempt 
property  to  tbe  procuring  of  insurance  for 
her  benefit;  for  his  creditors  cannot  touch 
the  wages  or  property,  and  have  no  right  to 
complain  if  he  uses  it  thus  providently  and 
properly,  instead  of  wasting  it.  Therefore  f 
5853  ia  as  effective  for  a  sister  so  situated  as 
i  5961  is  to  a  wife,  except  as  to  the  former 
only  the  wages  and  $300  can  be  used,  and  »» 
to  the  latter  the  wages  and  $500  can  be  used, 
to  buy  insurance.  What  is  said  in  the  plain- 
tiff's interplea  as  to  the  amount  contriout«d 
by  Joseph  Levy  to  his  sister  being  $6,600  In 
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«xcest  of  what  he  could  have  procured  simi- 
lar board  for  elsewhere  is  of  no  consequence. 
The  laws  of  our  country  give  no  court  pow- 
er to  determine  how  much  b,  man  may  spend 
for  board,  nor  to  inquire  whether  he  paid  too 
much  or  too  little  therefor,  and  to  make  the 
landlord  refund  the  excess  to  his  creditora  if 
it  was  too  much,  or  to  allow  the  landlord  for 
the  dilTerence  if  it  was  too  little.  However, 
this  case  does  not  depend  upon  any  such  con- 
Biderationa:  for,  as  shown.  Levy  was  not  a 
faoRTder,  but  the  head  of  tha  family.  The 
motion  to  strike  out  the  designated  part  of 
the  plaintiff's  interplea  was  properly  sus' 
tained. 

2.  It  is  claimed  that  the  motion  for  judg- 
ment OQ  the  pleadings  is  a  demurrer,  and 
henee  is  part  of  the  record  proper,  and  there- 
fore no  motion  for  new  trial  or  bill  of  ex- 
ceptions was  necessary,  hut  that  the  court 
wilt  review  the  judgment  upon  the  record  so 
constituted.  A  motion  for  judgment  on  tlie 
pleadings  is  not  a  demurrer.  It  partakes  of 
some  of  the  qualities  of  a  demurrer,  but  it 
is  not  a  demurrer,  and  hence  it  is  not  a  part 
■o!  the  record.  It  is  a  matter  of  exceptioij, 
and  can  only  be  made  a  part  of  the  record 
by  a  bin  of  exceptions.  It  partakes  of  the 
nature  of  a  demurrer,  in  that  it  admits  all 
facts  that  are  well  pleaded;  and  if  it  is  over- 
Tuled  the  order  overruling  it  is  not  a  final 
judgment  from  which  an  appeal  will  lie,  but 
the  party  may  plead  over,  or  proceed  to  trial 
-OB  the  issue*  joined.  On  the  contrary,  if 
it  is  sustained  judjifment  goes  at  once,  where- 
as if  a  demurrer  is  sustained  the  order  is 
not  a  Anal  judgment,  the  party  has  a  right 
to  plead  over,  and  it  is  only  In  case  of  re- 
fusal to  plead  over  that  final  judgment  can 
be  rendered  on  demurrer.  There  is  no  mo- 
tion for  judgment  on  the  pleadings  con- 
tained in  this  record.  The  bill  of  exceptions 
filed  does  not  call  for  any  such  motion,  and 
therefore  there  is  no  such  question  open  to 
review  in  this  case. 

3.  But  if  a  motion  for  judgment  on  the 
pleadings  could  be  treated  as  a  demurrer, 
and  hence  a  part  of  the  record,  without  be- 
ing made  so  by  a  bill  of  exceptions,  it  would 
avail  the  plaintilT  nothing  in  this  case,  for 
the  reason  that  the  transcript  does  not  con- 
tain any  such  motion,  and  therefore  qvoad 
hoc  there  is  no  such  record  in  this  case. 

4.  Aside  from  all  this,  however,  if  the 
motion  for  judgment  was  a  demurrer,  or 
had  been  made  a  part  of  the  record,  and  if 
the  whole  case  appeared  to  this  court  just 
as  plaintiff  cont«mds  the  facta  show  the  stat- 
us of  the  controversy  to  be,  the  judgment  of 
the  circuit  court  would  have  to  be  affirmed. 
It  is  claimed  that  between  the  time  Joseph 
Levy  became  insolvent,  in  1801,  and  his 
death,  in  1897  1  a  period  covering  six  and 
one  half  years),  he  paid  S2B0  in  premiums 
(properly  speaking,  assessmentaj  to  the  as- 
sociation, to  preserve  his  right  to  beneflta 
therein.  If  this  he  conceded,  it  was  SIO  lesa 
than  the  $300  exeniptions  which  he  had  a 
right  to  spend  in  that  manner.  There  was 
no  excess  over  the  amount  exempted  to  him 
(not  taJiing  his  salary  into  account  at  all) 
that  was  invested  in  this  way,  and,  as  shown, 
C3  L.  R.  A. 


the  creditors  are  only  entitled  to  recover  tha 
excess,  with  interest,  over  the  amount  ha  is 
entitled  to  spend  every  year  for  this  purpose. 
Here  the  total  spent  for  six  and  one  hall 
years  was  $10  less  than  he  was  entitled  to 
spend  for  insurance  for  the  benefit  of  his  sis- 
ter every  rear,  no  matter  how  insolvent  he 
may  have  been. 

For  theee  reasons  the  judgment  of  (he  Oir- 
ctiit  Court  ia  affirmed. 


AIlci 


City  of  WESTPORT,  Appt., 
J.  W.  MULHOLLAND.  Betpt. 


Tbe  ntenslon  of  tlie  ItnltB  of  a  »iaBl«l< 
PKlltr  over  b  rond  on  whtch  street  rallwar 
tracks  bave  been  laid  aader  authoritT  of  the 
couni]'  will  make  sucb  road  subject  to  an  ei- 
latlng  urdlaaiice  forbidding  the  tearing  np  of 
streets  witbout  consent  of  tbe  municipal  aa- 

BDd  tbe  rallwa;  company  Is  tberetiy  Impaired 
■o  far  as  the  onll nance  mere]]'  requires  the 
tearing  up  of  streets  to  be  under  reasonable 
pollci  restrictions. 

(December  18.  1900.) 

TRANSPEKENCE  by  the  Kansas  City 
Court  of  Appeals  for  the  opinion  of  the 
Supreme  Court  of  an  appeal  by  plaintiS 
from  a  judgment  of  the  Criminal  Court  tor 
Jackaon  County  reversing  a  judgment  of  a 
police  magistrate  in  its  favor  in  a  prbceed- 
ing  for  the  violation  of  a  municipal  ordi- 
nance.    ICevemed. 

The  facts  are  stated  in  the  opinion  deliv- 
ered in  division  1  by  Talllant,  J.,  as  fol- 

*1>sfendant  was  convicted  and  fined  in  the 
police  court  of  the  city  of  Westport  upon  a 
charge  of  violation  of  a  city  ordinance,  of 
whicll  the  first  section  is:  "No  person  or 
persona  shall  tear  up,  dig  up  or  ditch  or 
otherwise  interfere  with  any  of  the  streets 
or  alleys  within  the  limits  of  the  city  of 
Westport  without  the  permission  first  ob- 
tained from  the  board  of  aldermen  of  said 
city.'  The  second  secUon  prescribed  the 
penalty  for  the  violation.  Upon  appeal  to 
the  criminal  court  of  Jackson  county  the 
cause  was  tried  on  an  agreed  statement  of 
facts,  upon  which  there  was  a  judgment  of 
acquittal,  and  the  city  appealed  to  the  Kan- 
sas City  court  of  appeals.  The  cause  was 
transferred  to  this  court  t)ecause  it  involves 

NoTB. — On  thf!  general  cinestloo  at  the  prlT- 
tlege  or  using  streets  as  a  contract  within  the 
constitution  si  provision  against  impalrlDg  oblt- 
gatloQ  of  contracts,  see  Clarksburg  Elet-trlc 
Light  Co.  V.  Clarksburg  (W.  Va.)  GO  L.  It.  A. 
142.  and  note. 

As  to  the  validity  of  an  eierclae  of  the 


B  tor 
wires  as  Impairing  the  obllgstiDO  oF  a 
:.  see  State  ez    ret.    Laclede    OasUgbt 
'.  UurpbT  (Mo.)  81  L.  B.  A.  TBS,  and  note. 
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A  conatruetion  of  the  Constitutioa.  The 
facU  are  that  in  1887  the  county  court  of 
JacksDn  county  grunted  the  Grand  Avenue 
Railway  Company  the  riglit  to  construct  and 
maintain  ita  street  railway  on  Hoeedale  ave- 
nue, then  a  county  road  under  tlie  jurisdic- 
tion of  the  county  court,  and  under  that 
crant  the  railway  company  constructed,  and 
Bas  since  maintained  and  operated,  its  rail- 
way. In  April,  ISSl,  the  city  of  Westport 
«xtended  iti  limits,  and  took  in  Sosedale 
avenue,  and  with  it  the  railroad.  After- 
wards, in  November,  18D1,  the  defendant, 
in  the  service  of  the  railway  coropaoy,  with- 
out pcnnisBlon  ol  the  board  of  aldermen, 
dug  up  and  tore  up  the  street,  in  recon- 
structing a  switch  that  was  necessary  for 
the  operation  of  the  railroad ;  and  that  is 
the  offense  for  which  he  was  tried.  The  city 
-ordinance  was  passed  several  years  before 
the  city  e-ttended  its  limits,  and  was  in 
force  at  the  time  of  the  alleged  violatitm  by 
defendant.  The  whole  defense  in  the  case 
is  that  the  county  court,  when  it  had  the 
authority  to  do  so,  in  1887,  having  granted 
the  railroad  company  the  right  to  lay  and 
maintain  its  railroad  on  the  public  road, 
which  fp-nnt  included  the  right  to  do  what 
"the  defendant  in  this  instance  did,  the  rail- 
road company  could  not,  under  that  provi- 
di»i  of  the  Constitution  which  forbids  laws 
impairing;  the  obligation  of  contracts,  be  de- 
prived of  that  right  or  limited  in  its  exer- 
•ciee.     That  is   the  only   proposition  in  the 

"That  the  city  could  not  by  its  ordinance 
deprive  the  railroad  company  of  its  fran- 
chise, or  impair  the  obligation  of  its  con- 
tract with  the  county  court,  treating  the 
grant  of  the  franchise  and  ita  acceptance  as 
a  contract,  is  a  proposition  of  law  that  bas 
not  been  gainsaid  in  this  country  since  the 
decision  in  the  Dartmouth  College  Case  in 
181!).  4  Wheat.  518.  t  L.  ed.  629.  But  that, 
in  the  exercise  of  a  franchise  affecting  the 
safety  or  well-being  of  the  public,  the  gran- 
tee is  under  the  control  of  the  police  powers 
of  the  state,  is  a  proposition  equally  well 
settled.  The  question  then  is.  Is  the  au- 
thority of  the  municipality  asserted  under 
that  ordinance  the  impairment  of  the  con- 
tract, or  only  a  reasonable  regulation  of  its 
exercise!  In  construing  the  ordinance  for 
the  purpose  of  testing  its  validity  under 
the  Constitution,  we  raust  accord  to  it  a  rea- 
sonable and  lawful  purpose,  if  it  is  suscep- 
tible of  such,  and  raust  assume  that  in  its 
«xercise  a  wise  discretion  will  be  used  by 
llie  city  officials,  either  of  their  own  will, 
or  under  compulsion  of  the  courts.  It  is 
undoubtedly  true  that,  In  maintaining  and 
operating  ita  railroad,  repairs  will  be  re- 
quired which  will  necessitate  thediggingand 
tearir^  up  of  the  street,  more  or  leea, 
aad  the  ri^ht  to  do  this,  under  reasonable 
police  regulations,  is  implied  in  the  grant 
of  the  franchise ;  and  if  this  ordinance  is 
construed  to  meon  that  it  is  left  with  the 
dty  officers  to  say,  arbitrarily,  whether  or 
not  the  railroad  company  may  tear  up  the 
■ti«et«  to  make  repairs,  it  would  be  equiva* 
hnt  to  subjecting  the  existence  of  the  fran- 
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chise  to  the  will  of  the  board  of  aldermen, 
and  would  be  in  violation  of  the  Constitu- 
tion. But  if  it  means  that  when  repairs 
of  the  railroad  become  necessary,  requiring 
the  tearing  up  of  the  street,  and  rendering 
it  for  the  time  bein^  unsafe  or  inconvenient 
for  travel,  the  railroad  people  must,  bofoie 
doing  so,  report  to  the  city  authorities,  aad 
proceed  in  the  matter  under  such  reasonable 
police  restrictions  as  they  may  pre^ciibe, 
then  it  impairs  no  contract  and  violates  no 
provision  of  the  Const ituti on ;  and  we  may 
add  that,  if  that  is  what  it  means,  tha 
courts  will  hold  the  city  to  it,  if  it  should 
attempt  to  use  it  to  impair  the  railroad  com- 
pa»y'8  rights.  It  will  not  do  for  the  rail- 
road company  to  say  that  it  has  now  the 
same  rights  that  it  had  before  it  was  taken 
into  tha  city,  for  that  is  so  only  under  con- 
ditions. The  li-lils  arc  the  same,  but  they 
are  to  be  -idjuslcd  to  the  changed  situation, 
just  as  by  the  same  rule  are  the  rights  of 
the  people  whose  homes  are  embraced  in  the 
new  city  limits.  Their  vested  titles  are  not 
violated,  but  in  the  manner  in  which  they 
may  use  their  property  the  city  has  stane- 
thing  to  say.  As  was  said  by  our  Kansas 
City  court  of  appeals  in  this  case,  per  EUi- 
son,  J.:  'Qrant  that  before  the  extension 
the  company  had  as  much  right  to  dig  into 
and  tear  up  the  street  as  a  citizen  has  to 
build  a  frame  house  anywhere  on  his  land 
which  is  outside  of  a  city;  yet,  in  the  like 
case,  if  the  cititen's  land  becomes  a  part  of 
a  city  by  the  extension  of  the  limits,  his 
right  may  become  extinguished  by  the  ex- 
tension of  the  Sre  limits.'  In  a  wise  exer- 
cise of  the  police  power  of  the  state  is  shown 
one  of  the  highest  traits  of  good  govern- 
ment. The  supreme  court  of  Wisconsin  has 
said:  'The  charter  of  a  oorporation  in  no 
sense  exempts  it  from  police  supervision  and 
r^ulation.  Such  an  exemption  could  never 
be  implied  from  a  mere  grant  of  power,  and 
would  not  be  valid  if  expressly  conferred. 
It  is  frequently  and  rightly  said  that  sover- 
eign authority  cannot  devest  itself  of  its 
ordinary  police  power  over  persona,  whether 
natural  or  artificial,  any  more  than  it  can 
of  the  power  to  make  laws  or  to  punish 
crime.'  Chicago,  U.  &  St.  P.  R.  Co.  v.  Mii- 
icaukee,  07  Wis.  422,  72  N.  W.  1123.  And 
again,  in  the  same  case,  it  is  said:  'The 
tendency  of  modern  .development  is  in  the 
direction  of  greater,  rather  than  more  re- 
stricted, use  of  police  power;  and  neceesarily 
BO,  in  order  to  meet  the  new  dangers  and 
increase  of  old  dangers  constantly  occurring 
as  natural  incidents  of  advancing  civiliza- 
tion.' As  early  as  1866  the  supreme  court 
of  Vermont,  speaking  through  Redfleld,  Ch. 
J.,  said:  'But  it  has  sometimes  been  sup- 
posed that  corporations  possess  a  kind  of 
immunity  and  exemption  from  legislative 
control,  extending  to  everything  materially 
affecting  their  interest,  and  where  there  is 
express  reservation  in  their  charters.' 
m.  after  learned  discussion  of  that  sub- 
ject, the  court  further  said:  'We  think  the 
power  of  the  legislature  to  control  existing 
railways  in  this  respect  may  be  found  in 
the  general  control  over  the  police  of  the 
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country,  which  reaidea  in  the  lnwmakiag 
power  o(  all  free  stales.  .  .  .  That  is  a 
responaibilitj  whicii  legislatures  eannot  de- 
vest tliemselves  of,  if  they  would.'  Thorpe 
V.  RutUlnd  &  B.  R.  Co.  27  Vt.  140,  82  Am. 
Der.  02S.     And  in  1837  the  Supreme  Court 


ment  would  be  of  no  great  value  if  br  im- 
plications and  presumptions  it  was  dis- 
a Titled  of  the  powers  neceaeary  to  accom- 
plish the  ends  of  its  creation,  and  the  func- 
tions it  was  deaigned  to  perform  transferred 
to  the  hands  of  privileged  corporations.' 
Proprietors  of  Charteg  River  Bridge  v.  Pro- 
prietora  of  Warren  Bridge,  II  Pet.  548,  9 
L.  ed.  824.  The  supreme  court  of  Nebraska 
has  expressed  the  law  thus;  'Under  the 
general  police  power  of  the  state,  the  legis- 
lature haa  authority  to  place  new  and  addi- 
tional burdens  upon  corporations,  when  such 
burdens  are  for  the  safety  of  the  people  and 
for  thq  public  good,  although  the  power  to 
do  BO  may  not  be  reserved  in  the  charter. 
...  Of  course,  under  the  guise  of  the 
police  power,  property  of  corporations  or  in- 
dividuals cannot  be  confiscated.'  State  ex 
rel.  Lancaster  County  v.  Chicago,  B.  S  Q. 
S.  Co.  20  Neb.  417,  45  N.  W.  470.  In  Bos- 
ion  Bier  Co.  v.  Massachusetts,  97  U.  S.  2S. 
loc.  oit.  S3,  24  L.  cd.  B89,  992,  per  Bradley, 
J.,  the  court  said;  'WhftUfver  differences  of 
opinion  may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and  however 
diflicult  it  may  be  to  render  a  satisfactory 
definition  of  it,  there  seems  to  be  no  doubt 
that  it  does  extend  to  the  protection  of  the 
lives,  health,  and  property  of  the  citizens, 
and  to  the  preservation  of  good  order  and 
public  morals.  The  legislature  cannot  by 
an3-  contract  devest  itself  of  the  power  to 
provide  for  these  objects.'  In  Norihfpegtem 
Fertiliaing  Co.  v.  Hyde  Park,  97  U.  S.  659, 
24  L.  ed.  1036,  the  plaintiff  was  a  corpora- 
tion chartered  by  the  legislature  of  Illinois, 
authorized  to  locate  its  works  in  Cook  coun- 
ty at  a  certain  point,  and  manufacture  fer- 
tilizer from  the  carcasses  of  dead  animals. 
The  location  was  an  uninhabited  spot  when 
the  corporation  established  its  works  and 
engaged  in  its  peculiar  industry.  After- ' 
wards  the  village  of  Hyde  Park  grew  up, 
and  extended  its  limits  to  include  the  fer- 
tilizer works.  Then  the  village  passed  an 
ordinance  forbidding  the  hauling  of  offen- 
sive matter  through  the  village,  which  very 
materially  interfered  with  the  exercise  of . 
the  corporation's  franchise.  The  question 
before  the  court  was  as  to  the  validity  of 
the  ordinance.  The  court  said  (97  tJ.  S. 
too.  cit.  667.  24  L.  ed.  1039)  :  'We  cannot 
doubt  that  the  police  power  of  the  Btat«  was 
applicable  and  adequate  to  give  an  effectual 
remedy.  That  power  belonged  to  the  states 
when  the  Federal  Constitution  was  adopted. 
They  did  not  surrender  it,  and  they  all 
have  it  now.  It  extends  to  the  entire  prop- 
erty and  business  within  their  local  juris- 
diction.' The  same  principle  has  been  de- 
cltircd  bv  this  court.  State  ex  rel.  Laclede 
(laslighf  Co.  v.  Murphy,  130  Mo.  10,  31  h. 
B.  A.  7!!^.  3!  a.  W.  594.  In  that  ease  tha 
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Laclede    Gaslight     Company     claimed     the 

right,  under  its  charter,  to  excavate  the 
streets  of  the  city  to  lay  electric  wires  un- 
derground, but  the  city  interposed  and  for- 
bade its  doing  BO  until  it  should  comply 
with  certain  ordinances  passed  to  regulate 
such  matters.  This  court,  per  Macfarlane, 
J.,  said  (130  Mo.  loc.  cil.  23,  24,  31  L.  R, 
A.  808,  31  S.  W.  507,  508):  'The  grant 
by  the  state  to  relator,  though  construed  to 
include  the  right  to  use  electricity  for  il- 
luminating purposes  in  respect  to  such 
right,  was  taken  subject  to  rensonnbie  regu- 
lations ns  to  its  use,  nnd  the  power  to  regu- 
late has  been  delegated  to  the  city  of  St. 
Louis.  Under  its  general  police  power,  the 
city  has  the  right  to  require  compliance 
with  reasonable  regulations  as  a  condition 
to  using  its  streets  by  electric  wires.' 

"The  Driefs  of  counsel  are  rich  with  learn- 
ing on  this  subject,  but  we  have  quoted  suf- 
ficient to  show  the  state  of  law,  and  to 
guide  us  to  a  conclusion  in  this  case.  The 
ordinance  in  question  is  clearly  a  police  reg- 
ulation to  protect  the  streets  of  the  city. 
It  was  enacted  before  the  city  extended  its 
i  limits,  but  when  the  limits  were  extended 
jthe  ordinance  covered  all  the  territory  taken 
I  in,  and  the  inhabitants  thereof,  both  natural 
I  and  artificial.  Hickman  v.  Kansas  City, 
120  Mo.  126,  23  L.  R.  A.  868.  25  S.  W.  226. 
The  city  is  charged  with  the  duty  of  pre- 
serving its  streets  in  a  reasonably  safe  con- 
dition for  the  pi^ic  usej  tJie  lives  of  ita 
inhabitants  and  tlie  aafety  of  their  property 
demand  the  performance  of  that  duty,  and 
the  city  could  not  devest  itself  of  It  if 
it  desired  to  do  so.  If  we  say  that  the  rail- 
road company  han  a  right  to  tear  up  tho 
streets,  without  regard  to  the  city's  author- 
ity, then  we  have  a  power  turned  loose  In 
the  streets  inconsistent  with  the  particular 
sovereign  power  delegated  by  the  state  tt> 
the  city,  and  liable  to  be  destructive  of  the 

Eublie  safety.  A  private  citizen  sometimes 
as  the  right  to  dig  up  the  street, — for  ex- 
ample, if  it  be  necessary  to  connect  or  re- 
pair a  broken  connection  with  a  water  main, 
a  gas  main,  a  sewer;  and  that  right  the  city 
authorities  cannot  arbitrarily  refuse,  but 
the  citizen  must  comply  with  the  reasonable 
regulations,  and  obtain  permission,  and  do 
the  work  as  the  ordinance  requires.  Th* 
corporation  has  as  much  ri^ht  as  the  citi- 
zen, but  no  greater;  that  is,  it  has  the  right 
to  dig  up  the  street  when  necessary  for  its 
business,  but,  like  the  citizen,  it  must  ap- 
ply to  the  constituted  authorities  for  leave, 
and  act  under  reasonable  r^^ntationa.  It  is 
argued  by  the  learned  counsel  for  the  rail- 
r(MA  corporation  that  the  power  to  grant 
permission  implies  the  power  to  refuse  it, 
and  thus  puts  the  franchise  at  the  mercy 
of  the  city  authoritieis.  But  there  is  a  law 
over  the  city  authorities  tu  well  as  over  the 
railroad  corporation,  and  the  ordinanee  is 
to  be  construed  as  designed  to  effectuate  a 
[awful,  end  not  an  unlawful,  purpose.  It 
means  that  the  railroad  company  cannot  dig 
up  the  streets  without  permission  of  the 
board  of  aldermen,  but  it  also  means  that 
the  board  of  aldermen  cannot  refuse  pennis- 
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w>a,  under  reagonable  reflations,  when  the 
railroad  company  needs  it. 

"Under  the  agretd  statement  of  facta,  the 
defendant  ihould  have  been  held  guill^  of 
violatioa  of  the  ordinance.  The  judgment 
is  reversed,  and  the  cause  remanded  to  the 
criminal  court  of  Jackson  county  to  be  pro- 
ceeded with  according  to  tlie  lav  M  herein 
laid  down. 

"All  concur." 

Ur.  R.  B.  MlddlsbMok,  for  appellant: 

When  one  devote*  bis  property  to  a  use 
in  which  the  public  has  an  interest  he  in 
clTect  grants  to  the  public  an  interest  in 
that  use,  and  must  submit  to  be  controlled 
by  the  public  for  the  commoD  good,  to  the 
extent  of  the  interest  be  has  thus  created. 
He  may  withdraw  his  grant  by  discontinu- 
ing the  use,  but,  so  long  as  he  maintains  the 
use.  he  must  submit  to  the  control. 

Chicago,  B.  &  Q.  R.  Co.  v.  loica,  B4  U. 
8.  166,  suh  num.  Chicago,  B.  A  Q.  R.  Co.  v. 
Cutti,  24  L.  ed.  94;  Peik  v.  Chicago  d  N. 
W.  R.  Co.  Bl  U.  8.  164,  24  L.  ed.  97 ;  Bail- 
road  Committion  Catea,  116  U.  S.  307,  sub 
tiom.  jSlone  v.  Farmere'  Loan  d  T.  Co.  2H 
L.  ed.  Q36,  0  Sup.  Ct.  Rep.  334.  388,  1101; 
JTunn  T.  IllinoU,  94  U.  S.  113,  24  L.  ed.  TT : 
Stale  IMS  of  School  Fund  v.  Wabnih,  8t.  L. 
d  P.  R.  Co.  83  Mo.  149. 

The  ordioanf^e  is  a  proper  exercise  of  the 
police  power  of  the  city. 

Chicago  &  H.  W.  R.  Co.  v,  Chicago.  140 
111.  317.  2S  K.  E,  HOB;  Chicago,  M.  &  Bt. 
P.  R.  Co.  V.  Milwaukee,  B7  Wis.  422,  72  N. 
W.  1113;  Boxion  Beer  Co.  v.  Mataachueetts, 
BT  U.  S.  2a,  24  L.  ed.  989;  Btate  ex  rel. 
Lancatter  Courtly  v.  Chicago,  B.  d  Q.  R.  Co. 
2B  Neb.  417,  46  N.  W.  469;  Boston  d  M.  R. 
Co.  v.  York  County  Comra.  79  Me.  386,  10 
AU,  113;  People  em  rel.  Kimball  v,  Boston 
<{  A.  R.  Co.  70  N,  Y.  609;  Slate  esB  rel.  81. 
Paul,  M.  d  M.  R.  Co.  V.  Hennepin  Counff/ 
Dial.  Ct.  42  Minn,  247,  7  L.  R.  A.  121,  44 
N,  W.  7;  State  v.  Missouri  P.  ft.  Co.  33 
Kan.  176,  S  Pac.  772. 

The  Kansas  City  ordinance  is  not  open  to 
attack  because  it  is  vague  or  uncertain  in 
its  provisions, 

Louitoille.  N.  A.  d  C.  R.  Co.  v.  Smith,  01 
Ind.  119;  Chicago,  B.  rf  Q.  R.  Co,  v.  Se- 
braslta  ex  rel.  Omaht,  170  U.  S.  74,  42  L. 
ed.  954,  IS  Sup.  Ct.  Rep,  613;  State  use 
of  School  Fund  V.  Wabaak,  St.  L.  d  P.  ft, 
<'o.  83  Mo.  144;  Stale  em  rel.  Afuncie  v. 
I.ake  Eric,  d  W.  R.  Co.  83  Fed.  286:  !n- 
aianapolia  d  C.  R.  Co.  v.  State  ex  rel.  Lair- 
renceburg.  37  Ind.  481) ;  Cincinnati,  H.  d  I. 
R.  Co.  V.  Claire,  6  Ind.  App.  390,  33  N.  E. 
«18;  Evanti-ille  d  T.  B.  R.  Co.  v.  Cn»t, 
110  Ind.  44o.  2  L.  R.  A.  450,  19  N,  E.  310. 

The  railroad  company  must  so  improve 
and  maintain  the  crossing  as  reasonably  to 
subserve  the  growing  neetls  of  the  public. 

Lake  Erie  d  W.  B.  Co.  v.  Smith,  61  Fed. 
«85:  Louisville.  N.  A.  d  C.  R.  Co.  v.  Smith, 
01  Ind.  119;  Ifational  Watenrorka  Co.  v. 
A'ansos.  28  Fed.  021 ;  Lalce  Erie  d  W.  H. 
Co,  r.  Cluggish,  143  Ind.  347,  42  N.  E.  743; 
Little  iiiami  R.  Co.  v.  Greene  County 
Comrs.  31  Oliio  St.  338;  Btate  ex  rel.  Min- 
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neopolu  V.  St.  Paul,  M.  i  U.  R.  Co.  35 
Minn.  131,  SB  Am,  Rep.  313,  2S  N.  W.  3: 
English  v.  }/eui  Haven  d  fi.  Co.  32  Conn. 
240;  Atchison,  T.  d  8.  F.  ft,  Co.  v,  Henry, 
57   Kan.   IE4,   46   Pac.   67(i. 

Grants  of  rights  and  privileges  in  streets 
are  construed  strictly  agninst  grantees,  and 
liberally  in  favor  of  the  public. 

State  ea  rel.  Waiter  v.  Payne,  129  Mo. 
488,  33  L.  R.  A,  576,  31  S,  W,  797;  Botupom 
V.  Citiecns'  R.  Co.  104  Mo.  375,  16  S.  VV. 
416;  St.  Louis  r.  Missouri  ft.  Co.  13  Mo. 
App.  524,  87  Mo.  151. 

Mr.  A.  S.  Starlej  also  for  appellant, 

Messrs.  D.  B.  Holmes,  Frftok  Hsier- 
Buta,  and  WUIard  P.  Hall^for  respond- 

Per  Cnriknai 

The  forMToing  opinion  delivered  by  T«l- 
Uuit,  J.,  in  division  No.  1,  is  adopted  as 
the  opinion  of  the  court  in  banc,  all  the 
Judges  concurring. 

Rehearing  denied. 


Ella  E.  JONE.S  et  at.,  Appts., 
Annie  E.  BROWNLEE,  Respt. 


NbibIiik  ■   itvrson   with  wtaon   plalBlIC 

In  a  (livori'e  [imcci^lng  hvlan  s  «ourt  having 
lod  sub] set-matter, 

(Unrcb  36,   1901.) 

APPEAL  by  plnintiffs  from  a  judgment 
of  the  Circuit  Court  for  Knox  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  publica- 
tion of  a  libel.     Affirmed. 

Statement  by  Oamtt,  ,T.: 

This  is  an  action  for  libel  alleged  to  have 

been  made  by  respondent,  Mrs.  Brownlee, 
in  an  answer  nnd  cross  bill  filed  by  her  in 
a  suit  brought  by  her  husband.  E.  C.  Brown- 
lee. against  her  for  divorce,  in  the  circuit 
court  of  Knox  county,  in  this  state.  The 
ulteged  libel  consists  in  the  following  aver- 
metit  in  the  answer  and  cross  bill  of  defend- 
ant in  said  divorce  proceeding:  "And  for 
further  cause  of  divorce  defendant  says  and 
charges  it  to  be  a  fact  that  since  the  mar- 
riage aforesaid  the  plaintiff  (meaning  the 
hnid  E.  C.  Brownlee)  has  bMn  guilty  of 
consorting  and  oohabitiug  with  other 
women,  including  Mrs.  Ella  Jones."  Tlie 
petition  avers  that  said  charge  was  wan- 
tonly, wilfully,  and  malicicusly  made  by  de- 
fendant without  any  evidence  to  sustain  it, 
and  when  defendant  well  knew  of  her  own 
N'lTE. — As  to  prlvilpRf  of  apfamotory  words 
Id  pleading,  see  Randnll  v.  ilamiiCon  (Id.)  '22 
I,.  R.  A.  Mil.  and  note:  also  Sbetwood  v.  FowelJ 
(Ulnn.J  £tt  L.  R.  A.  153. 
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knovledge  that  «he  b&d  no  evidenca  to  aus- 

taiii  it;  that  said  charge  was  false  and  un- 
true, and  was  not  made  in  good  faith  with 
any  intention  of  attempting  to  Bustain  it 
by  proof  ;  that  defendant,  knon-ing  she  could 
not  sustain  said  answer  by  proofs,  subse- 
quently withdrew  the  same,  and  let  judg- 
ment go  for  her  husband  without  contest- 
ing tbe  same;  that  said  libelous  words  were 
not  privileged,  and  plaintiff  was  injured 
•nd  damaged  in  her  reputation  as  a  wife 
and  mother  in  the  sum  of  f2,600  actual 
damages  and  $2,500  for  exemplary  and  vin- 
dictive damages.  Defendant,  in  ber  an- 
swer, admitq  tiat  she  was  formerly  the  wife 
ot  E.  C.  Brownlee;  that  be  sued  her  for  di- 
vorce, and  in  ber  answer  she  used  the  words 
charged  and  quoted  in  plaintiff's  petition. 
Sbe  denied  all  the  other  allegations.  De- 
fendant further  answered  that  she  made  the 
said  allegation  of  consorting-  and  cohabita- 
tion in  the  divorce  suit  to  which  she  was 
a  party  in  a  court  of  competent  jurisdic- 
tion; that  it  stated  a  statutory  cause  of 
divorce,  and  was  pertinent  and  relevant  to 
the  issues  in  said  divorce  suit,  and  was 
therefore  a  privileged  communication,  and 
as  such  is  a  full  defense  to  this  action.  Sbe 
further  answered  that  said  statement  was 
made  in  her  answer  in  a  suit  against  her 
by  her  husband  for  divorce  in  a  court  of 
competent  juriadiction  j  that  she  was  com- 
pelled to  and  did  employ  counsel  to  take 
charge  of  and  conduct  ber  defense;  that  sbe 
fully  and  frankly  stated  to  her  said  counsel 
all  the  facts  within  her  knowledge,  and  alt 
the  facts  which,  with  reasonable  diligence, 
she  could  learn,  as  to  the  guilt  or  innocence 
of  plaintiff  of  the  said  accusation;  that  all 
ber  communications  in  that  regard  were 
made  in  good  faith  to  her  said  counsel,  with 
a  view  to  obtain  th^r  advice,  and  her  said 
attorneys  advised  ber  that  said  accusation 
should  be  made  in  her  said  answer  in  said 
divorce  suit;  that  at  the  time  she  had  rea- 
son to  believe  and  did  believe  she  could  sus- 
tain said  allegation  by  evidence  on  the  trial 
of  said  suit,  and  that  said  allegation  was 
true;  that  said  allegation  was  pertinent  to 
the  issues  in  said  suit,  and  was  made  in 
full  expectation  at  the  time  that  she  would 
go  to  trial  upon  it;  that,  pending  said  suit, 
she  Bled  a  motion  tor  alimony,  which  mo- 
tion was  overruled,  but  while  said  motion 
was  pending  her  husband  filed  a  bill  in 
equity  to  set  aside  a  conveyance  he  bad 
made  to  her  to  property  of  the  value  of  $2,- 
000,  claiming  that  in  Bling  her  said  motion 
she  had  violated  the  agreement  upon  which 
be  had  deeded  the  same  to  her,  and,  fear- 
ing she  niiirht  lose  said  equity  suit  and  said 
land,  and  being  perplexed,  and  to  obtain 
the  dismissal  of  said  suit,  she  agreed  to 
and  did  withdraw  her  answer,  and  made  no 
further  appearance  in  said  suit.  The  reply 
charged  that  said  answer  was  not  filed  in 
good  faith,  and  constituted  no  defense,  and 
was  not  B.  privileged  communication.  The 
case  was  tried  to  a  jury  under  the  theory 
that  the  alleged  libel  was  a  qualified  privi- 
leped  communication,  and  defendant  liable 
if  ei^preas  malice  was  shown  in  making  said 
63  L.  B,  A. 


accusation  against  plaintiff'.  On  behalf  ot 
plaintiff  the  evidence  tended  strongly  to 
show  that  tbe  charge  was  false,  and  that 
she  was  innocent;  that  Dr.  Brownlee,  th« 
husband  of  defendant,  was  a  dentist  al 
Edina,  Missouri,  that  plaintiff  was  married 
to  her  coplaintiff  in  Kansas  City,  where  her 
parents  lived  at  tbe  time;  that  severab 
years  later  her  father  purchased  a  farmi 
near  Edina,  and  plaintiff  and  ber  child,  % 
little  girl,  were  in  the  habit  of  spending  th* 
summer  months  on  the  farm  with  ber  par- 
ents; that  aba  employed  Dr.  Brownlee  to 
treat  her  teeth,  and  became  acquainted  witb 
his  wife,  the  defendant,  and  they  were  good, 
friends;  that  plaintiff  and  bar  husband  aft- 
erwards moved  to  St.  Louis,  where  ber  bus- 
band  was  engaged  as  salesman  in  a  large- 
mercantile  house;  that  plaintiff'  continued 
to  visit  her  parents  in  the  summer,  and  her 
husband  would  come  up  and  spend  his  va- 
cation. The  evidence  of  plaintiff.  Dr. 
Brownlee,  and  plaintiff's  father  and  mother 
fully  substantiated  her  innocence  of  any  im- 
proper conduct  with  Dr.  Brownlee.  De- 
fendant did  not  justify,  but  introduced  evi- 
dence of  information  she  received  from 
other  persons  upon  which  she  based  her  aJ- 
tegations  in  the  answer.  Sbe  testified  that 
she  had  no  malice  towards  plaintiff,  and  aba 
and  her  attorneys  testified  that  she  dis- 
closed all  the  information  she  bad  when  she- 
filed  her  answer.  This  evidence  was  large- 
ly hearsay,  and  very  inconclusive.  Many 
exceptions  were  saved  to  the  admission  ai^ 
rejection  of  evidence  and  to  tbe  giving  and. 
refusal  of  instructions. 

Messra.  O.  D.  Jonsa  and  O.  D.  8t«wiivtt 

for  appellants; 

It  IS  not  filing  a  pleading  containing  a 
libel  that  makes  it  privileged.  It  is  stat- 
ing it  as  a  relevant,  pertinent  part  of  a 
cause  of  action  or  defense,  to  be  a  matter  of 
investigation  on  the  trial. 

The  words  of  the  libel,  to  avail  in  the 
divorce  suit,  must  have  been  repeated  by  de- 
fendant or  ber  witnesses  as  oral  slander^ 
If  untrue,  making  the  assertions  with  re- 
spect to  a  chaste  woman  is  a  crime  under 
the  laws  of  this  state.  Rev.  Stat.  1889,9! 
38Q8-3870.  Would  any  court  of  this  statft 
bear  any  person  in  his  behalf  aasert,  as  an 
excuse  for  the  commission  of  a  crime,  that 
he  had  reasonable  or  probable  cause  to  da 
iti 

The  excuse  or  reason  for  dismissing  and 
den3dng  plaintiff  a  trial  that  would  deter- 
mine in  a  court  whether  she  was  guilty  adds 
insult  to  injury.  That  motive  is  positive 
evidence  of  bad  purpose  and  intent  and  ex- 
pre.ts  malice  as  to  plaintiff,  in  law.  And 
from  this  standpoint,  on  the  face  of  the  an- 
swer, in  tbe  light  of  the  all^ationa  of  the 
petition  and  answers,  the  plea  of  privilege 
was  and  is  not  good. 

Union  Mut.  L.  Ins.  Co.  T.  Tliomat,  28  C. 
C.  A,  96,  48  U,  S,  App.  572,  83  Fed.  803. 

If  the  charge  was  false  and  made  in  ex- 
press malice,  defendant  is  liable,  although 
in  the  absence  of  such  motive  the  occasioik. 
would  be  privileged. 


IMl. 
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Eanooek  v.  BImAwsQ,  139  Uo.  440,  41  8. 
W.  205. 

To  cbarge  adultery  u  a  ground  for  di- 
vorce, "bbe  particulars  of  time,  place,  per- 
son, and  circum stances,  ae  far  aa  knawn, 
■hould  be  altered;  the  aJlegation  of  place 
and  person  being  the  most  important." 

6  Am.  t,  Eag.Ene.  Law,  p.  782,  notea  10, 
11;  Miller  v.  Uiller,  20  N.  J.  Eq.  216.; 
Blaek  v.  Black,  27  N.  J.  Eq.  064;  Hoffman 
T.  Hoffman,  43  Ma.  647 ;  Otcen  v.  (hoen,  48 
Ho.  App.  208. 

Whether  the  facta  charging  the  libel  were 
nifficientlj  stated  to  malce  a  relevant  and 
pertinent  isaue  to  be  iDvesti^ted  bj  evi- 
dence on  tfae  trial  ia  a  questiMi  of  law  for 
the  court. 

Byde  V.  UcOaU,  100  Mo.  418,  13  8.  W. 
873;  Callahan  t.  Ingram,  1S2  Mo.  355,  £6 
8.  W.  1020. 

The  complainant  must  know  enough  to 
make  a  specific  charge,  and  he  cannot  allege 
adulterf  generally,  with  the  intention  of 
picking  up  the  evidence  aa  he  goes  along. 

Wood  V.  Wood,  2  Paige,  113. 

The  reasonable  and  probable  cause  which 
will  relieve  a  prosecutor  from  liability  is 
&  belief  by  him  in  the  guilt  of  the  accused, 
based  upon  drcumstances  sufficiently  strong 
to  induce  such  belief  in  the  mind  of  a  rea- 
sonable and  cautious  man. 

VanaickJe  v.  Brown,  68  Mo.  635;  BJiarpe 
▼.  .Johnston,  7S  Mo.  660. 

Whether  an  occaaion  or  matter  in  a  plead- 
ing is  relevant  and  privileged  is  a  matter 
of  law  for  the  court. 

Hyde  V.  UcCaht,  100  Mo.  412,  13  B.  W. 
875. 

Whether  the  occasion  is  such  as  to  make 
the  communication  one  of  privilege  is  al- 
ways a  question  of  law  for  the  court,  when 
there  is  no  dispute  as  to  the  circumstances 
under  which  it  wag  made. 

Callahan  v.  Ingram,  122  Mo.  355,  26  8. 
W.  1020. 

Mr.  I..  F.  Cotter,  for  respondent: 

Where  the  occaaion  and  circumstances  of 
the  speaking  and  publishing  are  privileged 
(for  example,  in  a  court  of  competent  ju- 
risdiction) a  malicious  intent  is  not  pre- 
sumed; but  even  then  the  plaintiff  may  re- 
cover damans  if  able  to  show  that  the  slan- 
derous words  were  not  relevant  and  perti- 
nent to  the  issues,  and  were  spoken  in  ex- 
press malice.  Malice  is  a  question  for  the 
jury,  and  the  hurden  is  on  plaintJS  to 
prove  actual  or  express  malice. 

Sullivan  v.  Straihan-Hutton-Evam  Com- 
mission Co.  162  Mo.  277,  47  L.  R.  A.  859, 
63  S.  W.  912;  Weaver  v.  Hendrick,  30  Mo. 
500;  Hancock  v.  Blackwell,  139  Mo.  451, 
41  S.  W.  205;  13  Am.  &  Eng.  Enc.  Law, 
pp.  411-427;  Townshend,  Slander  A  Libel, 
2d  ed.  {209;  Orecehus  v.  Siermtm,  69  Mo. 
App.   523. 

The  alleged  libel  was  absolutely  privi- 
leged, and  hence  It  follows  that  the  petition 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

13  Am.  ft  Eng.  Enc.  Law,  pp.  408-410; 
Townshend,  Slander  k  Libel,  2d  ed.  !!  220- 
222 ;  Rubelman  v.  Luehmoin,  14  Mo.  App. 
.53  I>,  R.  A. 


eoi;  Byd«  V.  MoCabe,  100  Mo.  418,  13  8. 
W.  875;  Oreceliua  v.  Bierman.  59  Mo.  App, 
623;  Callahan  v.  Ingram.  122  Mo.  305,  26 
S.  W.  1020;  Sallivaii.  v.  Strathan-Button- 
Evans  Commission  Co.  152  Mo.  278,  47  L. 
R.  A.  850,  63  S.  W.  912;  Garr  v.  Selden,  4 
N.  Y.  91;  Marsh  y.  Ellstoorth,  50  N.  Y. 
309;  Thorn  v.  Blanchard,  6  Johns.  522; 
Barlleit  v.  Cknsthilf,  69  Md.  219,  14 
Atl.  618;  Hartaock  v,  Reddick,  8  Blaekf. 
265,  38  Am.  Dec.  141 ;  Henderson  v. 
Broomh€ad,  4  Hurlst.  &  N.  569;  Bardin 
V.  CMmatook,  2  A.  K.  Marsh.  480,  12  Am. 
Dec.  427;  Allen  v.  Crofoot,  2  Wend.  516. 
20  Am.  Dec.  647;  Vau**«  t.  Lm,  1  Hill,  L. 
19T,  26  Am.  Dec.  168. 

OftHtt,  J.,  delivered  tlie  opinion  of  tli« 

This  cause  was  tried  in  the  drcuit  court 
on  the  theory  that  the  alleged  libelous  al- 
legation in  defendant's  answer  and  cross 
bill  to  her  husband's  suit  against  her  for 
divorce    was    a    qualified   or   conditjonally 

{irivileged  communication,  and  not  absolute- 
y  privileged.  The  finding  was  for  defend- 
ant, and  counsel  for  defendant  now  urge 
that,  if  the  communication  was  in  fact  ab- 
solutely privileged,  thai  the  judgment  must 
be  afllnned,  even  if  error  occurred  in  other 
respects.  Some  of  the  questions  presented 
by  this  appeal  have  not  been  decided  by 
this  court.  The  general  proposition  was  in- 
volved in  Byd«  v.  McCahe,  100  Mo.  412,  IS 
S.  W.  875,  but  the  majority  of  the  court 
held  in  that  case  that  the  libelous  matter 
contained  In  an  affidavit  in  opposition  to 
another  affidavit  made  as  a  basis  for  a  rule 
requiring  securil^  for  costs  was  not  suffi- 
ciently relevant  or  pertinent  to  afford  the 
affiant  a  privil^e.  As  said  in  that  case, 
there  are  occasions  on  which  written  or 
spoken  words  otherwise  libelous  and  defam- 
atory are  not  actionable  as  a  libel.  Tha- 
rule  is  founded  upon  reasons  of  public  pol- 
icy. At  common  law  it  was  brt^ly  ruled 
that  no  action  for  libel  could  be  maintained 
for  any  defamatory  matter  contained  in  a. 
pleading  in  a  court  of  civil  jurisdiction. 
Thus,  Townshend,  Slander  &  Libel,  4th  ed. 
5  221,  lays  it  down  that,  "in  a  civil  action,, 
whatever  the  complainant  may  all^e  in  his 
pleading  as  or  in  connection  with  his 
grounds  of  complaint  can  never  give  a  right 
of  action  for  libel.  The  immunity  thus  en- 
joyed by  a  party  complaining  extends  also 
to  a  party  defending.  Whatever  one  may 
allege  in  his  pleading  by  way  of  defense  to 
the  charge  brought  against  him  or  by  way 
of  countercharge,  counterclaim,  or  set-off 
can  never  give  a  right  of  action."  In  Sea- 
man V.  Netherclift,  L.  R.  1  C.  P.  Div.  540, 
Lord  Coleridge,  Ch.  J.,  said:  "Now,  a  long 
course  of  authorities,  of  which  perhaps  the 
best  known,  as  the  most  remarkable,  is  the 
case  of  Astley  v.  Foun^e,  2  Burr.  807.  has 
decided  that  no  action  of  slander  can  be 
brought  for  any  statement  made  by  the  par- 
tiCEi  either  in  the  pleadings  or  during  the 
conduct  of  the  case.  The  law  is  also  stated 
very  clearly  by  Lord  Eldon  in  Johnson  v. 
Evans,  3   Esp.   92.     It  is   so  stated  also— 
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not,  indeed,  with  aboolute  certaint; — in  a, 
note  to  the  well-known  caae  of  Hodgson  y. 
Scarlell,  1  Barn.  £  Aid.  232,  the  author 
of  which  note,  we  learn  from  Baron  Alder- 
Bon  in  Qibb»  v.  Pike,  0  Mees.  t  W.  358,  to 
have  been  Mr.  Justice  Holroyd  himself.  But 
1  conceive  the  law  on  this  point  to  be  now 
i]uite  certain,  (Lithoueh  most  men  of  uiy 
ffliperienpe  in  the  profession  must  have  seen 
many  instanceB  in  which  judicial  proceed- 
ings have  been  made  by  parties  to  them  to 
serve  the  ends  of  private  malignity."  While 
the  English  courts  so  hold,  Che  American 
'Courts  quite  generally  modify  the  rule  to 
this  extent:  of  holding  that  the  pleading 
must  he  in  a  court  baring  jurisdiction  of 
the  subject-matter,  and  Oie  defamatory 
words  mttst  be  pertinent  or  relevant  to  the 
matter  in  hand,  or,  as  eometimea  said,  must 
not  be  irrelevant  to  the  subject-matter  of 
the  action  or  suit  before  the  court.  It  may, 
we  think,  be  safely  asserted  that,  accord- 
ing to  the  English  decisions,  the  parties  to 
a  civil  suit  are  not  liable  to  an  action  for 
libel,  however  libelous  and  malicious  the 
language  may  be,  whether  ia  reference  to 
the  opposite  parties  or  to  Btrangera.  Law- 
ton  V.  Hicks,  38  Ala.  279,  61  Am.  Dec.  49, 
waa  an  action  of  libel  brought  by  a  plain- 
tiff againet  the  defendant  for  defamatory 
language  in  a  croas  interrogatory  propound- 
ed to  a  witness  in  a  former  suit  between 
the  parties,  it  was  held  there  were  two 
classes  of  privileged  communications ;  one 
absolutely  privileged,  the  other  conditional- 
ly. The  first  afl'ordB  absolute  immunity 
from  suit;  the  other  removes  tJie  presump- 
tion of  malice  which  foUowa  from  slander- 
ous words,  and  requires  prcof  of  express 
malice.  Among  absolute  privileged  com- 
munications are  words  spoken  or  written  in 
the  due  course  of  legal  proceedings  which 
are  relevant  and  pertinent  to  the  issues 
therein.  From  the  report  of  Byde  v.  Jfc- 
4:abe,  100  Mo.  412,  13  S.  W.  875,  we  think 
such  was  the  conclusion  reached  by  this 
court  in  that  case,  but,  as  the  court  held 
the  libelous  words  were  irrelevant  and 
gratuitous  libels,  an  action  could  be  main- 
tained on  them  if  bIiowq  to  have  been  false- 
ly and  maliciously  uttered  or  written,  in 
the  determination  of  the  relevancy  or  irrel- 
evancy of  the  defamatory  words  which  are 
thf  basis  of  this  action,  we  must  necessarily 
keep  in  view  that  they  «'ere  part  of  a  plead- 
ing filed  by  defendant  in  an  action  brought 
by  her  husband  against  lier  in  the  circuit 
court  of  Knox  county  to  obtain  a  di,vorce 
from  her,  Tliat  court  had  jurisdiction  of 
that  class  of  cases  and  over  the  parties  to 
that  suit.  If,  as  alleged  in  that  answer, 
the  defendant's  husband  was  guilty  of  con- 
sorting and  cohabiting  with  other  women, 
it  would  not  only  have  defeated  his  suit 
for  divorce,  but,  if  defendant  was  hcraelf 
without  fault,  it  would  have  juatilied  the 
conrt,  under  our  laws,  in  awarding  her  a 
divorce  from  plp.intiff.  The  defamatory 
words,  then,  consiituted  a  charge  which  the 
court  was  authorized  to  consider  in  render- 
ing its  judgment,  and  waa  therefore  perti- 
nent. In  Bovley  v,  Wolverton,  5  Paige, 
53  L.  R.  A. 


522,  the  chancellor,  In  pasdng  upon  the  rel- 
evancy of  a  statement  in  tlte  hilt,  said: 
"And  where  any  allegation  on  statement 
contained  in  the  bill  may  thus  affect  the 
decision  of  the  cause  if  a^nitted  by  the  de- 
fendant OT  established  by  proof,  it  is  rele- 
vant, and  cannot  be  excefited  to  as  imper- 
tinent." In  Aitofu  V.  Booker,  6  Heisk.  305, 
IB  Am.  Kep.  598,  a  young  lady,  a  third  per- 
son, was  charged  to  be  a  common  proati- 
tut«,  and  the  court  held  the  allegation  was 
relevant.  And  in  a  most  luminous  and  ex- 
haustive ^scusiiiMi  of  this  whole  suhject  in 
Johtiiton  V,  Brown,  IS  W.  Va.  71,  it  ma 
ruled  that  whether,  in  such  a  case,  libel- 
ous matters,  if  contained  in  the  pleadines 
in  a  cause,  are  or  are  not  pertinent  to  tSe 
cause,  is  a  question  of  law  which  ought  to 
be  decided  by  the  court,  and  not  a  question 
of  fact  to  he  submitted  to  a  jnry,— citing 
with  approval  Elate  v.  Williama,  30  Mo. 
365;  and  that  such  a  course  does  not  invade 
tlie  province  of  a  jury  to  find  a  particular 
publication  is  or  is  not  a  libel,  but  is  sim-  - 
ply  performing  the  duty  which  devolves 
upon  a  court  to  determine  all  pure  ques- 
tions of  law  in  any  and  all  cases.  In  Bvl- 
livan  V.  StratJian- Hutton-Evaria  Commis- 
sion Co.  152  Mo.  2(18,  47  L.  R.  A.  859,  53 
S.  W.  912,  it  waa  ruled  that  whether  or 
not  words  used  in  a  letter  were  privileged 
was  a  question  of  law  for  the  court.  In 
Stale  V.  TViHinnis,  30  Mo.  3(55,  it  waa  held 
error  to  submit  to  a  jury  whether  certain 
worda  were  material  in  a  prosecution  for 
perjury.  And  it  is  generally  held  that  on 
demurrer  it  is  the  province  of  the  court  in 
the  first  instance  to  determine  whether  a 
cause  of  action  ia  based  upon  an  absolutely 
privileged  communication.  Forbes  v.  John- 
«oii,  11  B.  Mon.  48;  Strausx  v.  Meyer,  48 
in.  385;  Oarr  v.  Belden,  4  N.  Y.  91. 

The  petition  having  alleged  the  pendency 
of  the  divorce  case  l^tween  plaintiff's  hus- 
band and   herself   in  a   court   of   competent 
jurisdiction,  and  having  shown  on  its  face 
that  her  answer  was  a  pleading  in  that  civil 
d   it   appearing   to   us   that,   tested 
by  the  rules  of  law,  the  said  answer,  wheth- 
'  rue  or  false,  or  whether  definite  enough 
ta   averments,   was   relevant  to   the   is- 
in  that  case,  in  our  opinion  it  was  a 
ileged  communication,  for  which  an  ac- 
for  libel  cannot  be  maintained,  unless 
fact  that  plaintiff  waa  not  a  parly  to 
divorce  suit  takes  her  case  out  of'  the 
principles  already   announced.     At  common 
law,  we  think,  it  was  established  that  the 
fact   that    a    third    party   was   scandalized 
would   not   change   the   principle   of   public 
policy  upon  which  the  privil^  is  founded. 
In    Henderson   v,   Broomhead,   i   Hurlst,   & 
N.  569,  it  was  held  that  an  action  of  lil>el 
would  not  He  against  a  party  who,  in  the 
course  of  a  civi!  cause,  made  an  affidavit  in 

I  support   of   a   summons  taken   nut   in   aaid 
cause  which  waa  scandalous,  false,  and  ma- 

I  licious,  though   the  person  scandalized'  and 
who  complained    was    not    a  party  to  said 

Icauae:   all   the  judges   conciirring.     AnI   to 

I  the  same  effect,  Johnson   v.  Brmcn.   li   W, 
Va.  130.    With  the  exception  of  J!<...hs  v. 
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Sacker,  S  Heisk.  39  6,19  Am.  Rep.  598,  we 
'bt.ve  not  been  able  to  flud  an?  case,  Ntber 
in  England  or  the  United  SU-tea,  which 
holds  that  an  absolutely  privil^ed  commun- 
ication made  in  a  pleading  in  a  cause  ceases 
-to  be  such  when  written  or  spoken  aa  to 
■one  not  a  party  to  the  suit.  We  think, 
with  Judge  Green  in  Johngon  v.  Brown,  19 
W.  Va.  71,  that  Huch  a  distinction  cannot 
be  made  without  disrcffardiag  the  public 
policy  upon  which  the  whole  rule  depends. 
There  are  ao  many  cases  in  which  the  rights 
-and  character  of  persona  who  are  not  par- 
ties to  a  suit  become  ct^laterally  the  sub- 
ject of  inquiry,  and  the  right  to  make  such 
inquiry  so  unquestionable,  that  Do  Kood  rea- 
•on  tor  making  the  exception  can  oe  given 
■so  long  as  the  rule  itself  is  maintained.  To 
the  argument  made  in  all  these  casee  that 
no  person  should  be  privilq^  to  do  injury 
to  another.  Lord  Penzance,  in  Dawhin*  v. 
Rokeby.  L.  R.  7  E.  L.  744,  answered:  "This 
mode  of  stating  the  question  sasumet  the 
untruth  and  asgumes  the  malice.  If,  by 
-any  procesa  of  demonstration  free  from  the 
■defects  of  human  judgment,  the  untruth 
•nd  malice  could  be  set  above  and  beyond 
all  question  or  doubt,  there  might  be  ground 
lor  contending  that  the  law  should  give 
-damaees  to  the  injured  man. 
Whether  the  statements  were  In  fact  un- 
true, and  whether  they  were  dictated  by 
tnalice,  are,  and  always  will  be,  open  ques- 
tions.  upon  which  opinions  may  differ,  and 
which  can  only  be  resolved  by  the  exercise 
■of  human  judgment.  And  the  real  question 
is  whetJter  it  is  proper  on  grounds  of  pub- 
lic policy  to  remit  such  questions  to  the 
judgment  of  a  jury.  The  reasons  against 
■doing  ao  are  simple  and  obvious.  A  wit- 
nesa  may  be  utterly  free  from  malice,  and 
may  yet,  in  the  eyes  of  a  jury,  be  open  to 
that  imputatiim;  or,  again,  the  witness  may 
'b«  cleared  by  the  jury  of  the  imputation,  and 
may  yet  have  to  encounter  the  eTpenses  and 
^stress  of  a  harassing  litigation.  With 
•neb  possibilities  hanging  over  his  head,  a 
■witneas  cannot  be  expected  to  speak   with 


that  free  and  o^n  mind  which  the  adminis- 
tration of  justice  demands.  These  consid- 
erations have  long  since  led  to  the  legal 
doctrine  that  a  witness  in  the  courts  of  law 
is  free  from  any  action,  and  1  fail  to  per- 
ceive any  reason  why  the  same  considera- 
tions should  not  be  applied  to  an  inquiry 
such  as  the  present."  Holding,  as  we  do, 
that  the  same  policy  should  govern  when 
reference  is  made  to  third  party  in  a  rele- 
vant and  pertinent  pleading  as  to  the  par-  ■ 
tiaa  themselves,  we  see  no  reason  why  we 
should  not  hold  that  the  communication 
which  is  made  the  basis  of  this  suit  is  abso- 
lutely privileged.  According  to  the  great 
weight  of  auUiority,  it  appears  to  us  to  be 
clearly  within  that  class.  This  bang  so, 
the  defendant  was  not  liable,  even  though 
her  charge  was  false;  and,  as  the  verdict 
was  in  ber  favor,  it  ought  not  to  be  dis- 
turbed. With  this  view  of  the  law  on  the 
fundamental  question  in  the  ease,  it  is 
deemed  unnecessary  to  examine  and  deter- 
mine each  ezceptioa  saved  in  the  circuit 
court.  The  question  was  not  whether  plain- 
tiEF  was  guilty  of  the  misconduct  charged 
in  defendant's  answer,  but  whether,  how- 
ever false  it  may  have  been,  it  was  privi- 
leged. We  have  held  that  it  was,  and,  how- 
ever grievous  it  may  appear  to  plaintiff 
that  she  has  no  remedy  for  the  aspersion 
cast  upon  her,  such  is  the  law,  according  to 
our  bMt  judgment.  The  defendant  did  not 
plead  justification,  or  the  truth  of  the  libel- 
ous words,  and  only  offered  evidence  to  show 
she  made  the  allegation  upon  what  appeared 
to  her  at  the  time  as  reasonable  grounds  for 
so  doing.  Conceding  all  she  proved,  it  did 
not  eetablish  the  truth  of  said  all^ation; 
but  this  failure  to  maintain  the  averments 
of  ber  answer  did  not  deprive  her  of  abso- 
lute privilc^  which  the  law  secures  to  ber. 
It  results  that  the  judgment  of  the  Oir- 
outl  Court  must  be  and  ia  affirmed  upon  this 
ground  alone. 

All  concur. 
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*HeadDotea  by  Collins,  J. 

KoTX. — -A  vary  peculiar  case  la  preMoted 
«I>oTe.  holding  that  an  BKent  emplofsd  by  an  1n- 
aarance  compaDr  to  do  buslneai  In  another 
■state  where  the  business  was  .at  that  time  held 
lawful  b/  the  authorities  la  not  precluded  from 
recoTcrlDK  for  breach  of  the  contrBtt  caused  br 
the  subsniaent  Insolvency  of  the  companr.  by 
■the  dec   that  the  courts  afterwards  held  the 


the  contrart  of  which  It  la  part,  [f  anch  con- 
tract has  otherwise  ■  legal  consideration.  The 
case  of  FUbBll  v.  Gray,  SO  N.  J.  L.  G,  ST  Atl. 
80S,  approved. 
3.  A  KevT  Jersey  corpoFBtloa  cairaKea 
IB  tlie  boalneas  of  tsdemnlfyliiK 
BKBlnat  lasaes  am  ovedlta  contracted  with 
the  pIslDtlfF  to  act  ss  its  B^eat  In  Masaachu- 
setts  for  a  term  of  years,  and  forthwith  the 
plaiutllT  entered  upon  bis  daty  as  sucb  agent: 
the    Insurance    commlBsioner    of    Hassschu- 

buslness  nalawfat  In  that  state.  Stress  Is  laid 
on  the  fact  that  the  contract  waa  broken  by  the 
company,  not  because  the  business  was  held 
llleKsl.  but  because  of  Its  Insolvency.  It  seema 
to  be  held  tbat  the  agent's  rights  under  tbs 
ily  from  the  t' 


the  I 


.s  held  the  bi 
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Mtti  hiTlng  dtclded  tbat  It  was  lowCal  lor 
bim  to  do  so.  During  tbe  preacrlbfd  term 
the  corporation  became  IniolTent.  and  tor 
tbat  reasoD  tbe  contract  was  broken.  Subse- 
qnentl;  tbe  laprenie  court  of  MaeaacbuaettB 
decided,  aa  Is  alleged,  that  tbe  baslDese  vaa 
nnlawCuJ  la  tbat  state.  Held,  tbat  Bucb  ]11«- 
galltr  la  no  deteuae  to  tbe  plslntirTa  ault  for 
breacb  of  tbe  coDtract.     It  can  aSect  only 


(Januarjr  2B,  1001.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  granting  a  new  trial  after 
verdict  in  plaintiff's  favor  at  tlie  Ebbcx 
County  Circuit  in  an  action  brouglit  to  re- 
cover daniHge»  for  breach  of  contract  to  em- 
plof  plaintifT  to  represent  defendant  aa 
Agent  in   tbe   state   of   MoBaachusetta.     Re- 

The  facts  are  stated  in  the  opinion. 

Mesars.  CortlAndt  Puker  and  Bloh- 
»rd  WBiTite  Parker,  for  plaintiff  in  error: 

A  partial  lIlegHlity  of  consideration,  in- 
volving nothing  contra  bono«  more*,  does 
not  avoid  the  whole  contract. 

Fithell  V.  Gray,  M  N.  J.  L.  6,  37  Ati.  000. 

He  defendant  guaranteed  to  the  plaintiff 
that  it  would  take  all  proper  meaaurea,  un- 
der the  law  of  Maasachusetta,  to  qualify  it- 
self for  busineaa,  and  to  qualify  its  agents 
to  perform  it.  Its  failure  ao  to  do  was 
clearly,  of  itself,  a  breach  of  the  contract, 
uid  did  not  bar  the  plaintiff. 

Tbe  busineea  of  ciedit- system  insurance 
was  not  unlawful  under  the  act  by  which 
insurance  companiea  may  be  formed  "to  act 
aa  BurMy  on  official  bonda  and  for  the  per- 
formance of  other  obligations."  Th«  in- 
Burance  of  a  debt  is  the  insurance  of  the 
performance  of  the  obligation  (rf  that  debt. 

Bouvier,  Inst.  3,  16;  Siurgea  v.  Croumin- 
shieM,  4  Wheat.  1D7,  4  L.  ed.  649;  Ogden  v. 
Baundcrt,  12  Wheat.  318,  337,  6  L.  ed.  042, 
648. 

At  the  time  tbe  contract  was  entered  into, 
Rosenbaum  was  a  resident  of  IIUdc^b,  and 
had  never  lived  in  Massachusetts.  He  was 
not  chargeable  with  luiy  knowledge  of  Mass- 
achusetts law.  When  the  company  agreed 
'  1  him  its  agent  for  Massachusetts, 


able  to  constitute  and  maintain  such 
agency.  If  it  was  not,  or  failed  to  con- 
tinue, so  able.  It  is  liable  for  breacb  of  its 
agreement. 

KelUy  V.  fUUy,  108  Mass.  339.  8  Am.  Rep. 
338;  Comnierer  v.  Mviier,  38  N.  Y.  S-  R. 
S33,  14  N.  Y.  Supp.  611,  Affirmed  in  133  N. 
Y.  823,  30  N.  E.  1147;  flocen  v.  Foster,  9 
Pick.  112,  19  Am.  Deo.  363;  King  v.  Doolit- 
tle,  I  Head,  77;  florton  v.  Marden,  16  Me. 
46,  32  Am.  Dee.  132. 

If  a  thing  promised  ia  impossible  of  per- 
formance because  of  the  law  of  a  foreisn 
state,  it  is  imposBible,  not  in  law,  but  in 
fact. 

Taylor  v.  Totntor,  18  Wall.  3B6,  21  L.  ed. 
887,  36  Coon.  242,  4  Am.  Rqi.  S8;  Cain  v. 
63  I,.  R.  A. 


State,  65  Ala.  ITO;  United  Stales  v.  Van 
FoB$en,  1  Dill.  400,  Fed.  Cas.  No.  16,007. 
Define  v.  State,  5  Sneed,  623;  IVithrotc  v. 
Com.  1  Bush,  17 ;  fifote  v.  Horn,  70  Mo.  466, 
35  Am.  Rep.  437. 

If  one  agrees  to  do  a  thing  it  is  no  an- 
swer for  a  failure  to  do  it  to  say  tbat  th« 
performance  is  impossible  in  fact- 

Public  Schools  V.  Bennett,  27  N.  J.  L.  613; 
Beebe  v.  Johnson,  11)  Wend.  500,  32  Am. 
Dec.  518;  Waugh  v.  Morris,  L.  R.  8  Q.  B. 
202 ;  Favor  v.  FhilbrKk,  7  N.  H.  326 ;  Bart- 
er V.  Rodgaon,  3  Msule  A,  S.  267  ;  Spence  v. 
Cfcodtctcfc.  10  Q.  B.  517. 

Ignorance  of  foreign  law  is  mistake  ol 
fact. 

Leslie  v.  Baillie,  2  Younge  A  C.  Cb.  96; 
Potterson  v.  Bloomer,  35  cZna.  57,  95  Am. 
Dec.  218. 

Ur.  Howard  W.  Hayes,  for  defendant 

The  contract,  the  breach  of  which  is  the 
foundation  of  the  plaintiff's  claim  for  dam- 
ages, is  illegal  as  contravening  the  laws  of 
Massachusetts,  and  no  estoppel  can  arise 
that  will  prevent  the  defendant  from  urging 
that  illegality  as  a  defense  to  the  action  for 
damages. 

Credit  insurance  is  unlawful  in  the  stat* 
of  Massachusetts. 

Claftin  V.  United  States  Credit  System  Co. 
186  Mass.  501,  43  N.  B.  293. 

The  courts  of  this  state  follow  the  con- 
struction placed  upon  the  statute  of  another 
state  by  the  courts  of  that  state. 

Wation  V.  Lane,  62  N,  J.  L.  5S0,  10  L. 
R.  A.  7S4,  20  Atl.  894. 

A  contract  to  be  performed  in  a  certain 
place  iB  considered  to  be  made  in  tbat  place. 

PHIchord  V.  Iforton,  106  U.  8.  124,  27  L. 
ed.  104,  1  Sup.  Ct  Rep.  102. 

Plaintiff  cannot  recover  in  the  courts  of 
this  state  damages  for  breach  of  this  il- 
legal contract. 

Rosenbtutm  v.  United  States  Credit  Byt- 
tern  Co.  80  N.  J.  L.  303,  37  Atl.  696;  Arm- 
ttrong  v.  Toler,  11  Wheat.  268,  8  L.  ed.  48S; 
Wagner  v.  Breed,  29  Neb.  720,  46  N.  W.  286; 
Waugh  v.  Morris,  L.  R.  8  Q.  B.  202. 

If  the  unlawful  intention  of  one  party  is 
not  known  to  the  other  at  the  date  of  th* 
agreement,  there  is  a  contract  voidable  at 
the  option  of  the  innocent  party  if  he  dis- 
covers that  intention  at  any  time  before  the 
contract  is  executed. 

Pollock,  Contr.  318;  Bank  of  ChiUiootka 
V.  Dodge,  S  Bnrb.  233. 

The  validity  of  a  contract  is  determined 
by  the  Itx  loci  controcfiM,  and  t^e  courts  of 
other  states  ihonld  give  the  contract  tbe 
same  effect,  and  none  other,  as  would  be 
given  it  were  the  case  before  the  courts  of 
tbat  state. 

Kennedy  v.  CooJwone,  65  Me.  694. 

Even  admitting  that  the  officers  of  the 
defendant  corporation  knew  that  the  con- 
tract was  illegal,  that  the  plaintiff  waa 
ignorant  of  that  fact,  and  that  tbe  defend- 

' '  (  oflicers,  knowing  of  the  plaintiff'! 
ignorance,  remained  silent  and  permitted 
him  to  enter  into  the  contract,  still,  no  ac- 
tion  will  lie  therefor  against  the  corpora- 


ItosEHBtDU  V.  United  Statu  Cbbdit  Stbtbh  Co, 


PlaintiS'i  claim  for  damages  ia  founded 
entirely  on  tlie  allied  wrong  done  him  by 
tb«  conc«aJment  from  him  by  the  officera  of 
the  corporation  of  the  Maasachusetti  law. 

In  purchase  or  sale,if  there  be  no  designed 
misrepresentAtion  by  words    or    deeds,  and 
no  active  inUntional  concealment,    and 
Intentional  silence  where  there  is  a  duty 
•peak,  an  action  for  deceit  will  not  lie. 

Crotcell  V.  Jackton,  63  N.  J.  L.  656,  23 
Atl.  426;  Peek  v.  Qurney,  L.  R.  6  H.  L.  377 

If  it  is  admitted  that  an  action  for  de- 
ceit can  arise  on  account  of  a  suppreatia 
«*Ti,  it  can  only  be  where  one  party  is  un- 
der a  legal,  not  merely  moral,  obliration  to 
impart  information  to  the  other.  That  ob- 
ligation never  arises  in  an  ordinary  busi- 
ness transaction.  It  requires  fiduciary  re- 
lations to  raise  it. 

People"*  Bank  v.  Bogart,  81  N.  Y.  101,  37 
Am.  Rep.  4B1 ;  Damhmann  v.  Schulting,  7S 


Brev>er  t.  Marthall,  19  N.  J.  Eq.  S37,  97 
Am.  Dec.  679:  Mandeville  v.  Harmon,  42  N. 
J.  £q.  185,  7  Atl.  37;  Trenton  Potteriea  Co. 
T.  Oliphant,  SS  K.  J.  Eq.  507,  46  L.  R.  A. 
265,  43  Atl.  723. 

The  illegal  agreement  not  to  carry  on 
business  is  part  of  the  consideration  of  the 
company's  promise,  damages  for  the  breach 
of  which  are  sought  in  this  action.  As  part 
of  the  consideration  of  the  company's 
prmnise  is  illegal,  the  entire  promise  falls, 
and  no  part  of  it  cbji  be  enforced. 

1  Parsons,  Contr.  457. 

As  tbe  contract  on  the  part  of  the  com- 
pany is  not  divisible  it  fails  altogether  on 
account  of  the  ill^sJity  of  part  of  the  con- 
sideration. 

Trist  T.  Child,  21  Wall.  441,  tub  notn. 
Burke  v.  Child,  22  L.  ed,  623;  Meguire  v. 
COTwiM,  101  U.  S.  108,  25  L.  ed.  890; 
Saratoga  County  Bank  v.  King,  44  N.  Y. 
87;  Bredin't  Appeal,  92  Pa.  241,  37  Am. 
Rep.  677;  Snyder  v.  Willey,  33  Mich.  483; 
Widoc  V.  Webb,  20  Ohio  St.  431,  6  Am.  Rep. 
664;  Deering  v.  Chapman,  22  Me.  4B8,  39 
Am.  Dec.  502;  Feather»t(m  v.  Eutohinaon, 
Cro.  Eliz.  pt.  1,  p.  ISO;  Waite  v.  Jonea,  1 
Ring.  N.  C.  656,  5  Ring.  N.  C.  341 ;  Erie  R. 
Co.  V.  Union  Locomotive  &  Eap.  Go.  35  N. 
J.  L.  240;  Fighell  y.  Oray,  60  N.  J.  L.  5,  37 
Atl.  006. 


On  December  I,  1802,  the  defendant,  a 
New  Jersey  corporation  engaged  in  the  busi- 
ness of  indemnifying  against  losses  on 
credits,  made  a  written  contract  with  the 
plaintiif,  appointing  him  its  agent  in  and 
for  the  state  of  Iilaasachusetta  for  the  term 
of  five  years,  for  a  percentage  on  the  amount 
of  business  secured,  a*  his  compensation. 
The  plaintiff  on  Ms  part  in  said  written  con- 
tract agreed  to  act  as  such  agent  for  the 
term  najned,  and  to  procure  business  to  an 
S3  L.  R.  A. 


extent  stated  each  quarter,  foiling  wMidt 
the  defendant  might,  at  its  option,  termin- 
ate the  contract,  and  further  agreed  that, 
should  he  ceaee  to  be  the  defendant's  agent, 
he  would  not  engage  in  like  busineas  for 
three  Tears  thereaJter.  On  September  4, 
1804,  the  defendant  was  adjudaed  insolvent, 
and  a  receiver  was  appointed  for  its  credit- 
ors and  stockholders.  On  October  2,  1804, 
its  charter  was  forfeited,  except  for  the  pur- 
pose cd  collecting  and  distributing  ite  as- 
sets. The  plaintiff  presented  to  the  receiver 
a  claim  for  damagee  for  breach  of  said  con- 
tract. The  ciaim  being  disputed,  the  chan- 
cellor authorized  an  issue  or  isBUes  at  law 
to  determine  its  validity.  The  suprsnw 
court  overruled  a  demurrer  by  the  plaintiS 
to  a  plea  of  such  insolvency  and  forfeiture^ 
but  on  writ  of  error  it  was  adjudged  by 
this  court  that  tbere  waa  a  breach  of  the 
contract,  and  that  the  forfeiture  of  the  de- 
fendant's charter  would  not  bar  recovery  of 
damages  for  such  breach.  Roaenbaum  V. 
United  atatet  Credit  System  Co.  61  N.  J. 
h.  G43,  40  Atl.  591,  Reversing  60  N.  J. 
L.  294,  S7  Atl.  69G.  The  supreme  court 
had  also  dedded  to  overrule  the  plaintiff's 
demurrer  to  a  plea  that  the  business  of  tbe 
defendant  was  unlawful  in  Massachus^,t8; 
but  after  the  announcement  of  the  decision 
that  plea  was  withdrawn,  as  were  also  cer- 
tain other  pleas  held  to  be  faulty,  so  that 
the  judgment  reviewed  went  only  on  the 
plea  of  insolvency  and  forfeiture.  After 
the  reversal  the  pleadings  were  recast  and 
the  cause  proceeded  to  issue  of  fact.  Trial 
was  had  in  the  Essex  circuit,  resulting  in 
a  verdict  for  the  plaintiff,  which  waa  set 
aside  and  a  new  trial  ordered  by  the  su- 
preme court  in  banc.  The  report  of  the  de- 
cision is  in  64  N.  J.  L.  34,  44  Atl.  966.  I^gal 
questions  only  were  discussed — First, 
whether  the  plaintiff's  agreement  not  to  en- 
gage in  business  like  that  of  the  defendant 
for  three  years  after  he  should  ceaae  to  be 
its  agent  invalidated  the  entire  contract; 
and,  second,  the  effect  of  allied  unlawful- 
ness in  Maasachusette  of  sucn  business,  « 
plea  of  that  purport  having  been  renewed. 
The  first  question  was  decided  in  favor  of 
the  plaintiff  on  the  authority  of  Fishell  t, 
Oray,  60  N.  J.  L.  6,  37  Atl.  606.  The  sec- 
ond question  was  decided  in  favor  of  the  de- 
fendant. Under  the  pleadings  as  recited  in 
the  opinion  read  by  Mr.  Justice  Van  Syckel, 
the  unlawfulnesa  alleged  was  not  disputed. 
The  court's  decision  was  merely  that  the 
plaintiff's  ignorance  ol  it  gave  him  no  right 
of  action  for  breach  of  the  contract,  But 
that  concealment  from  him  by  the  defend- 
ant of  its  knowledge  of  it  would  entitle  him 
to  damages  in  tert,  under  pleadings  to  be 
molded  accordingly.  Before  the  new  trial, 
now  the  subject  of  review,  I  judge  that  new 
replications  and  subsequent  pleadings  were 
filed.  In  the  present  record  the  first  pies 
is  non  eat  factum,  on  which  issue  is  joined, 
liie  second  plea  is  that  the  contract  is  void 
because  a  part  of  the  consideration  for  the 
defendant's  agreement  was  an  agreement  by 
the  plaintiff  not  to  engage,  for  three  year* 
«ft«r  he  should  cease  to  M  agent  for  the  dft- 
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fendfint,  in  ao?  busIneaB  like  that  of  the  de- 
fendant, whidi  reBtriotion  la  alleged  to  be 
unreasonable.  The  replication  is  that  the 
restriction  was  reasonable,  and  on  this  issue 


Bft«r  referred  to,  and  avers  that  the  busi- 
ness of  the  defendant  for  which  tbe  plain- 
tiff was  agent  was  at  the  time  of  the  con- 
tract unlawful  in  that  state.  To  thia  plea 
there  are  four  refdications.  The  first  avers 
that  at  th^  time  of  tbe  contract  the  plaintiff 
was  a  resident  of  Illinois,  and  ignorant  of- 
the  laws  of  Massachusetts;  the  second  avers 
to  tbe  same  effect,  and  also  tii&t  the  defend- 
ant was  cognizant  of  thoee  laws,  and  had  been 
refused  a  license  to  transact  its  business  in 
Maseachusetta,  which  matters  it  fraudulent- 
ly concealed  from  the  plaintiff;  the  third 
avers  that  tbe  defendant  knew,  and  the 
plaintiff  was  ignorant  of,  the  laws  of  Maas- 
achusetts;  and  tbe  fourth  avers  that  de- 
fendant's business  was  not  unlawful  in  that 
state.  Issue  is  tendered  on  these  several 
replications  by  divers  rejoinders  concluding 
to  the  country,  and  accepted  b^  formal  si- 
militer. At  the  new  trial  the  evidence  at  the 
former  trial  was  used  by  consent.  The 
plaintiff  moved  to  mold  the  pleadings  so  as 
to  present  on  issue  of  tort,  hut  the  learned 
trial  judge  refused  to  make  order  to  that 
effect,  and  his  ruling,  beinf;  discretionary, 
is  not  reversible.  Verdict  in  favor  of  ttie 
defendant  wbs  directed  on  the  third  plea, 
and  the  bill  of  exceptions   of    tba   plaintiff 

S resents  this  direction  for  our  review,  un- 
er  the  present  writ  of  error  brought  on  the 
consequent  judgment  against  him.  On  the 
first  plea  a  case  was  made  by  tbe  plaintiff 
that  the  defendant  did  not  attempt  to  con- 
fute, and  no  support  for  tbe  direction  of  a 
verdict  is  claimed  under  that  plea.  The  is- 
sue raised  on  the  second  plea  was  i^ored 
by  the  trial  judge,  but  the  plea  is  now 
pressed,  and  must  be  considered. 

How  far  the  ancient  doctrine  that  con- 
tracts in  general  restraint  of  trade  are  void 
has  been  modiSed,  need  not  be  discussed. 
Tbe  modem  doctrine  seems  to  be  that  the 
restraint  may  properly  be  made  as  eitensive 
as  tbe  reasonable  need  of  protection.  The 
subject  may  be  profitably  considered  in  the 
light  of  its  excellent  presentation  by  Mr. 
George  Stuart  Patterson  in  his  monograph 
on  "The  Law  of  Contracts  in  Restraint  of 
Trade."  published  by  the  University  of 
Pennsylvania  in  1891,  where  many  decisions 
are  collected  and  analyzed,  and  of  the  inti- 
mation of  the  chancellor  in  bis  opinion 
read  in  the  decision  of  this  court  in  the  case 
of  Trenton  Patteriea  Co.  v.  Oliphant,  68  N. 
J.  Eq.  507,  46  L.  R.  A.  265,  43  Atl.  723. 
The  reasonableness  of  an  agreed  restraint 
is  a  court  question,  and  should  be  deducible 
from  factji  and  drcumstances  recited  in  the 
contract  or  averred  in  pleadings.  Mallan 
v.  May,  11  Mees.  t  W.  653.  In  the  present 
case  the  parties  have  framed  an  issue  under 
A  general  replication  of  reasonableness.  It 
was  testified  at  the  trial  that  the  defend- 
ant's business  was  conducted  in  nearly 
every  state  of  the  Union,  and  was  capable 
V  L.  R-  A. 


of  indefinite  extension.  It  it  be  pr<^>er  to 
so  raise  the  question,  this  was  evidence  re- 
quiring consideration;  but,  even  if  not,  I 
think  that  the  case  has  an  aspect  that  pre- 
cludes a  decision  in  favor  of  the  defendant. 
The  contract  between  tbe  parties  was  baxed 
on  sullicient  reciprocal  consideration,  apart 
from  the  plaintiff's  restrictive  agreement. 
Both  parties  must  be  presumed  to  have 
known  tlie  law  as  to  contracts  in  restraint 
of  trade,  and  therefore  the  restrictive  cov- 
enant, if  invalid,  ought  not  to  be  held  to 
avoid  the  valid  covenants.  Contracts  in  un- 
due restraint  of  trade  are  loosely  spoken  of 
in  the  books  as  "illegal  contracts.''  It  is 
more  accurate  to  style  them  "unenforceable 
contracts."  It  is  not  agEunst  the  l&w  to 
make  such  a  contract,  or  illegal  to  perform 
it  As  was  said  by  Pollock,  C.  B.,  in  Green 
T.  Frit>e,  13  Mees.  A  W.  6B5:     "It  is  not  like 


but  the  party  may  perform  It  if  he  chooses." 
In  tbe  case  cited  t^iere  was  a  covenant  to 
pay  £1,500  liquidated  damages  if  the  vendor 
of  a  London  business  should  engage  in  like 
business  in  the  cities  of  London  and  West- 
minster, or  within  600  miles  from  them, 
respectively.  The  restriction  as  to  tbe  cities 
was  held  good,  and  the  stipulated  damages 
were  awarded  the  plaintiff,  although  the 
other  restrictions  was  held  void  as  unrea- 
sonable. On  affirmance  in  the  exchequer 
chamber  in  Price  v.  Oreen,  16  Mees.  &  W. 
346,  Petteson,  J.,  said:  "Tbe  restriction  as 
to  000  miles  from  Londim  and  Westminster 
is  only  void,  not  illegal,  and  therefore  the 
rest  of  the  restriction  would  have  formed  a 
auCScient  consideration  for  the  agreement  to 
pay  £1,500.''  The  same  distinction  under- 
lies this  court's  decision  in  Trenton  Pot- 
teriet  Co.  v.  Oliphant,  63  N.  J.  Eq.  60T,  46 
L  R.  A,  255,  43  Atl,  723,  where  a  covenant 
by  vendors  not  to  engage  in  a  like  business 
to  that  sold  in  any  state  or  territory  except 
Nevada  and  Arizona  was  held  disjunctive 
and  separable  as  to  place.  Being  good  as 
to  New  Jersey,  where  the  vendors  had  their 
factory,  this  court  compelled  by  injunction 
its  performance  here,  and  refused  to  inquire 
into  the  validity  of  the  restraint  elsewhere. 
It  is  evident  that,  if  the  invalidity  in  any 
part  of  the  covenant  would  avmd  it  utterly, 
the  court  would  have  been  obliged  to  pass 
on  that  question. 

The  case  in  band  stands  thus;  Tbe  de- 
fendant, desiring  tbe  service  of  the  plaintiff 
aa  its  agent,  agreed,  in  consideration  of  hit 
covenant  to  serve  it  for  Are  years,  to  em- 
ploy bim  for  that  period ;  exacting  from  him, 
also,  a  covenant  not  to  engage  in  like  busi- 
ness for  three  years  after  his  service  should 
end.  It  was  not  wrong  or  illegal  for  the 
plaintiff  to  perform  this  covenant.  If  he 
could  not  be  compelled  to  perform  it.  the 
defendant  must  be  presumed  to  hai-e  known 
that  this  was  so,  and  to  have  taken  the 
chance  that  he  would  act  honorably.  To 
deprive  the  plaintiff  of  his  contract  of  em- 
ployment because  of  the  possibility  that  he 
might  repudiate  bis  collateral  engagement 
would  be  neither  sound  law  nor  good  morale 


lUOl, 


RoiBXBAnM  T.  Unitsd  Btatbs  Credit  Sybtbh  Co. 


In  FUhell  t.  Orim,  60  N.  J.  L.  6,  37  AU. 

ew,  tbe  supreme  court  held  that  the  recedver 
of  the  present  defendant  muat  perform  ita 
agreement  to  purchase  a  bUBinesa,  although 
the  contract  contained  an  ftfreemeat  that 
the  vendor  would  not  engage  m  a  like  busi- 
nees.  We  approve  that  deriaion,  and  the 
retisooing  of  Beasl^,  Ch.  J.,  on  which  it  it 
baaed.  In  moat  of  tbe  eases  in  which  it 
has  been  held  that  if  a  promise  forming  part 
of  the  consideration  of  a  contract  is  illegal 
the  whole  conBideration  is  void,  it  will  be. 
found  that  to  do  the  thing  promised  was  il- 
l^al  or  immoral.  A  failure  to  perceive  the 
distinction  between  such  cases  and  those 
where  tbe  promise  Is  merel;  void  has  led 
text  writers  and  some  judges  to  include  con- 
tracts in  undue  reatraint  of  trade  as  within 
the  doctrine  stated,  but,  as  pointed  out  in 
Fithell  V.  Qrofi,  60  N.  J.  L.  6,  37  Atl.  606, 
this  view  is  untenable.  The  only  case  di- 
rectly asserting  it  to  which  we  have  bees 
referred  by  counsel  for  the  defendant  U 
Saratoga  County  Bank  t.  King,  44  N.  Y. 
87,  the  reasoning  of  which,  in  the.  light  of 
what  has  been  said,  is  ita  own  refutation. 
The  direction  of  verdict  for  defendant  can- 
not stand  on  the  second  plea.  Nor  do  I 
Ulink  such  direction  can  stand  on  the  case 
made  under  the  third  plea,  which  alone 
moved  tbe  learned  trial  judge  to  give  it. 
The  covenant  of  the  defenoant  was  not 
broken  because  of  any  supposed  unlawful- 
ness of  tbe  business  contracted  for,  but  be- 
cause of  tbe  defendant's  insolvency, 
waa  it  proved  that  the  husiaess  was  in 
unlawful.  Of  course,  it  was  not  immoral, 
or,  in  the  broad  sense.  Illegal,  but  i 
claimed  that  in  Massachusetts  it  was 
Ubited  by  the  Btatut«  pleaded.  That  stat- 
ute [Stat.  1887,  chap.  214,  {  3]  defines  a 
contract  of  insurance  as  "an  agreement  by 
which  one  party,  for  a  conaideraUon, 
promises  to  pay  money  or  its  equivalent,  or 
to  do  MOUie  act  of  value  to  the  assured  upon 
tbe  destruction  ...  of  something  in 
which  tbe  other  party  bas  on  interest,"  and 
provides  that  it  shall  be  unlawful  for  any 
eoiupany  to  make  or  an;  agent  b>  solicit 
"any  contract  of  insurance  upon  or  conce" 
in«  any  property,  or  interests,  or  lives 
this  commonwealth,  or  with  any  resident 
thereof,  .  .  .  unless  and  ezc«>t  as  au- 
thorized" under  the  provisions  of  the  act, 
which  then  proceeds  to  authorise  the  forma- 
tiou  of  insurance  companies  for  varioui 
purposes  named.  Foreiffu  companies  and 
their  agents  are  put  on  tiie  same  tooting  as 
domestic  companies  and  their  agents,  up- 
on compliance  with  certain  requirements; 
oertificatee  of  authority  to  transact  busi- 
ness being  then  issuable  by  the  insurance 
commissioner.  Tbe  proof  at  the  trial  wae 
that  before  the  defendant  began  ita  opera- 
tions in  MoHsachuaetts  the  insurance  com- 
missioner bad  ruled  that  its  business  vae 
not  insurance,  within  the  definition  of  the 
statute,  and  that  no  certificate  of  authority 
to  transact  it  was  necessary,  and  that  tbe 
plaintiff  entered  upon  his  agency  as  soon  as 
appointed,  and,  vrithout  interference  on  the 
part  of  the  llaesochusetts  authorities, 
63  L.  H.  A. 


transacted  a  business  of  lar^  volume  for 
the  defendant,  down  to  the  tima  of  its  ba- 
coming  insolvent.  I  think,  therefore,  that 
the  plaintiff  was  entitled  to  have  a  jury  say 
whether,  if  the  defendant  had  not  become 
insolvent  and  ceased  to  do  business,  he 
would  not  have  been  permitted  to  continue 
in  his  agency,  and  on  that  ground  award 
hiui  damages.  Suppose  the  term  of  the  con- 
tract had  expired,  and  the  suit  brought  was 
for  the  agreed  CMnpenaation;  surely  an  un- 
lawfulness merely  theoretical  would  afford 
no  defense  to  the  action,  1  see  no  reaatn 
why  it  should  do  so,  when  the  breach  of  ccm- 
tract  arises  only  from  insolvency.  For  all 
practical  purposes,  the  defendant's  business 
was  lawful  in  Massachusetts.  Nor  can  I 
Be«  that  it  was  theoretically  unlawful.  One 
of  the  purposes  for  which  the  formation  of 
insurance  companies  is  authorized  by  the 
Bt«tute  pleaded  is  "to  guarantee  the  fld^ty 
of  persons  in  positions  of  trust,  private  or 
.public,  and  to  act  as  surety  on  official  bonds 
and  for  tbe  performance  of  other  obliga- 
tions." It  seems  to  me  that  the  acting  aa 
surely  for  the  performance  of  obligations  is 
exactJy  the  defendant's  businesB,  which  is 
therefore  within  both  the  definition  and  the 
permission  of  tbe  atatute.  If  this  view  be 
correct,  certificates  of  authority  for  the 
company  and  its  agent  to  transact  it  were 
necessary.  Those  it  behooved  the  defend- 
ant to  procure,  and  it  cannot  set  up  its  fail- 
ure to  do  so  aa  on  excuse  for  the  breach  of 
its  contract  with  the  plaintiff.  But  we  are 
referred  to  the  reported  case  of  Claflin  t. 
United  atatea  Credit  System  Co.  I6fi  Mass. 
501,  43  N.  K  293,  decided  April  I,  1898,  in 
which,  it  is  alleged,  the  supreme  court  of 
Massachusetts  has  interpreted  the  statute- 
in  question,  and  baa  Held  that  the  business- 
of  defendant  is,  in  that  state,  unlawful.  If 
this  be  so,  the  plaintiff's  suit  ia  not  therdty 
defeated.  No  doubt,  after  such  a  decision 
tbe  business  could  no  longer  be  transacted 
in  Maseacbusetts,  and  the  plaintiff's  profit* 
would  cease,  but  tbe  only  effect  in  tbe  pres- 
ent suit  would  be  on  the  extent  of  his  re- 
covery. It  ia  not  needful  to  go  further  for 
the  purposes  of  this  writ  of  error,  but  it 
should  M  pointed  out  that  tbe  dedsion 
cited  is  not  authoritative  beyond  the  point 
that  the  busineaa  of  the  defendant  was  in- 
surance within  the  definition  of  the  Massa- 
chusetts statute.  In  its  application  of  that 
adjudication  to  the  case  tben  in  Hand,  the 
opinion  read  for  the  court  is  ambiguons- 
Ttie  suit  was  brought  upon  one  of  the  de- 
fendant's contracts  of  indemni^,  and  re- 
covery was  contested  on  grounds  not  stated 
in  the  report  of  the  case.  Tbe  court  em 
mero  motu  avoided  tbe  contract,  saying; 
"The  contract  sued  on  aecms  to  be  made  un- 
lawful by  the  proviaions  of  Stat  1887,  cbap^ 
214,  i  3,  both  for  the  reason  that  the  defend- 
ant  had  not  been  admitted  to  transact  insur- 
ance here,  and  because  insurance  of  credits 
or  accounts  is  not  authorized  I^  the  stat- 
ute." One  of  tbeae  reasons  mi^ht  be  good, 
but  both  could  not  be.  If  credit  insurance 
:  was  unlawful,  the  defendant  could  not  have 
'  been  admitted  to  transact  it.    If  the  faet 


464 


Nbw  Jbusxi  Coort  or  Erbokb  t 


th&t  defeadanl  waa  not  bo  admitted  in- 
fluenced the  deciaion,  the  other  reason  ax- 
•igned  for  it  was  mere  dictum.  Of  course, 
a  plain  dedsion  of  the  aupreme  court  of  a 
■tate,  interpreting  one  of  its  Btatutea, 
should,  after  its  rendition,  control  judicial 
interpretation  elsewhere ;  but  I  think  the 
decision  cited  leaves  the  matter  in  hand 
still  unsettled.  The  question  inrolved  was 
not  argued,  and  no  reference  19  made  in  the 
opinioti  to  the  authcrit;  to  form  an  insur- 
ance company  to  act  as  surety  for  the  per- 
formance of  obligations.  It  is  possible  that 
that  provision  of  the  statute,  blended  as  it 
is  with  another  subject,  was  overlooked.  If 
before  the  retrial  of  this  action  an  author- 
itative judgment  of  the  supreme  court  of 
Massachusetts  that  credit  insurance  is  in 
that  state  unlawful  shall  be  pronounced,  its 
effect  on  the  plaintiff's  recovery  must  then 
be  considered.  I  shall  vote  to  reverte  the 
preaent  judgment    and    award    a   centre  de 


M*Cle,  Chancellor,  dissenting: 
I  am  constrained  to  dissent  from  the 
opinion  of  the  majority  of  the  court  in  this 
case.  The  ground  of  my  dissent  is  this: 
Roeenbaum  by  this  action  seeks  to  liquidate 
and  fix  the  damages  which  the  defendant 
-company,  an  insolvent  corporation,  should 
be  cnarged  with  for  the  nonperformance  of 
A  contract  made  by  it  with  him.  The  con- 
tract   contemplated     the    procurement   by 


Roeenbaum  of  contracts  in  the  state  of 
Massachusetts  for  the  insurance  by  the  com- 
pany of  accounts  and  credits.  Such  con- 
tracts have  been  judicially  declared  by  the 
courts  of  that  state  to  be  unauthorized  and 
unenforceable.  In  my  judgment,  it  is  im- 
material whether  the  lack  of  authority  to 
make  such  contracts  was  properly  predi- 
cated upon  the  omission  of  a  legislative 
grant  or  not;  for  it  was  distinctly  decided 
that,  if  such  authority  has  been  given,  iLs 
exercise  in  that  state  was  unlawful,  unless 
the  contracting  company  had  been  ad- 
mitted to  transact  such  business  within 
that  state  in  the  manner  required  by  its 
laws.  Claflin  v.  United  Statta  Credit  Sys- 
tem Co.  105  Mass.  501,  43  K.  K.  2S3.  As  it 
appears  that  the  defendant ,  company  was 
not  thus  admitted  to  transact  business  in 
that  state,  its  contracts  were  properly  held 
to  be  unlawful.  Damages  for  being  pre- 
vented by  the  insolvency  of  the  company 
from  procuring  contracts  which  the  com- 
pany had  no  lawful  authority  to  make  can- 
not, in  my  judgment,  be  recoverable.  It  is 
proper  to  add  th%t  the  question  before  us 
wa«  not  involved  in  the  previous  decisions 
reported  in  60  N.  J.  L.  294,  87  Atl.  595,  or  61 
N.  J.  L.  643,  40  Atl.  691.  I  therefore  vot« 
to  affirm  the  judgment. 

Vkn   87okaI   and   Hemdriokaon,      JJ., 


ORBOON  SUPREME  COUET. 


J.  A.  ELUS,  Retpl., 
William  FRAZIER,  Appt. 


1.  A  atatnte  Imposing  a  Im  on  bicycle* 
in  certain  couoCles  ot  tbe  state  onlj,  which 
■ball  be  used  for  the  conatruccion  at  blcjde 
path!,  contravenes  a  constitutional  pTovlslan 
Bsalnat  spadai  or  lt>cal  laws  tar  laying,  open- 
ing, or  wartlBK  on  highways. 

S.  The  settlsB  aparl  of  four  flfthm  at 
a  tax  tmpoaed  Bpon  blcreles  as  a  fund 
for  the  purpose  or  constructing  and  maintalo- 
log  bicycle  patbB  shows  that  It  was  primar- 
ily designed  as  a  meaua  of  raising  revenae, 
and  the  harden  Iropoeed  must  be  treated  as  a 
tax,  and  not  as  ■  license. 

B,  A  blcrcle  patli  constructed  with  the  pro- 
ceeds of  a  tax  on  bicycles  la  a  highway  tor 
bicyclists  snd  pedestrians. 

4,  The  ImpoBltlon  of  a  nulforin  (■■  sp- 
OD  bicycles,  regflrdless  ot  their  value,  for 
the  construction  of  bicycle  paths,  vlolntes  a 
constitutional  provision  requiring  uniform 
and  equal  mtea  of  taxation  and  the 
Ing  of  regulations  to  secure  a  , 
for  the  taxation  of  all  property. 

B.     Tbe  Impoiiltlon.  lor  Ilie  constrnctloi 


valuation 


■alldlty  of  tax  on  bicycles 
-  -     (Ala.)    se  L.   It.   A. 
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of  bloyole  paths,  ot  a  tax  of  a  speel- 
lled  amount  on  all  bicycles,  which  class  of 
property  Is  InclDded  In  the  terms  of  the  stat- 
ute Imposing  general  taxes  on  personal  prop- 
erty, subjects  such  property  to  a  burden  from 
which  other  classes  are  exempt.  In  contraven- 
tion of  a  coustltutloual  requirement  that  all 
taxation  aball  be  equal  and  uniform, 

(January  38,  1901.) 


County.  Department  £,  in  favor  of  plaintifT 
in  an  action  brought  to  reoorer  posBession  of 
a  bicycle  which  liad  been  seized  by  defendant 
for  nonpayment  of  a  tax.    A.flirmed. 

Statement  by  Moor*,  J.: 

This  is  an  action  to  recover  the  poesession 
of  a  bicycle,  or  the  sum  of  310  as  its  value, 
in  caee  poeseesion  thereof  cannot  be  bad,  and 
the  furtiier  sum  of  $5  damages  for  its  alleged 
unlawful  seizure  and  detention.  The  facts 
are  tliat  the  defendant,  as  sheriff  of  Mult^ 
nomah  county,  appointed  one  J.  W.  Johnson 
as  bicycle  tax  collector  therein,  who  on  June 
22,  1000,  by  reason  of  the  plaintiff's  failure 
to  pay  a  special  tax  of  $1.2S  levied  upon  all 
bicycles  used  in  said  county,  neized  plain- 
tiff's bicycle,  and  refused  U>  sitrrender  it, 
except  upon  the  payment  of  said  tax,  and 
the  further  sum  of  $1  as  a  fine  for  having 
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neglected  to  pay  the  lame.  The  eoraplatnt 
it  ia  the  usual  form,  and  also  allies  that 
the  act  of  the  legislative  asseinbly  under 
which  Buch  seizure  ws«  made  is  violative  of 
certain  proviaioiM  of  the  Constitution,  par- 
ticularly enumerating  them.  A  demurrer  to 
the  complaint,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  having  been  overruled,  and  tbe  de- 
fendant declining  to  plead  further,  judg- 
ment was  given  «a  demanded,  and  the  de- 
fendant appeals. 

Slestrt.  Oeor|;«  E.  cnLamberlalA  and 
RolMrt  G,  Horroir,  for  appellant: 

The  act  in  quBati<»i  is  not  violatiTe  of  } 
20,  art.  I,  of  t£e  CoDBtitati(ni.  It  givea  the 
•ame  rule  to  all  persons  placed  in  the  same 


Ke  Oborg,  21  Or.  40fl,  U  L.  R.  A.  677,  28 
Pac.  130;  Stale  y.  Randolph,  23  Or.  74,  17 
L.  R.  A.  470,  31  Pac.  201 ;  People  ea  rel.  New 
York  d  H.  R.  Co.  v.  flafemeyer,  47  How.  Pr. 
5U;  Boon  Hing  v.  Crowley,  113  U.  S.  700, 
28  L.  ed.  1147.  6  Sup.  Ct.  Ren.  730;  Barbier 
V.  Connolly,  113  U.  8.  32,  28  L.  ed.  925,  8 
Sup.  Ct.  Rep.  357  ;  Miimeapolia  A  St.  L.  R. 
Co.  V.  Bccktcith,  129  U.  8.  26,  32  L.  ed.  B8fl, 
9  Sup.  Ct.  Rep.  207. 

""         ■  -■     -   -  viola-tiyeof  i  32,  art.  1,  of 


theC 


tional  for  lack  of  uniformit;,  even  when  lev- 
ied for  local  purpogee,  if  it  ie  equal  and  uni- 
form throufihout  the  taxing  district. 

Cook  V.  Port  of  Portland,  20  Or.  580,  13 
L.  R.  A.  533,  27  Pac.  263;  Chioago.  B.  it  Q. 
R.  Co.  T.  Otoe  Co^mty,  18  Wall.  676.  21  L. 


7  thereof,  for  it  is  not  a  law  for  opening  or 
working  highways,  nor  a  local  or  special  law 
for  the  punishment  of  misdeme&nors. 

Simon  V.  S'orthup,  27  Or.  488,  30  L.  R.  A. 
171,  40  Pac.  500;  Northern  Counties  Trutt 
V.  Hears,  30  Or.  388,  35  L.  R.  A.  188,  41  Pac. 
931. 

The  net  ie  not  violative  of  J  l,aTt.  9,  of  the 
Constitution.  It  provides  for  an  equal  and 
uniform  rate  of  taxation  throughout  the  tax- 
inj!  district  constituted  bv  the  act. 

EaKt  Portland  r.  Multnomah  County,  8 
Or.  82 ;  Coolej,  Const.  Lim.  494,  502. 

The  act  in  question  is  not  violative  of  i 
18,  art.  4,  of  the  Constitution.  It  is  not  for 
the  purpose  of  raising  a  revenue  within  the 
meaning  of  this  provision. 

Xorthem  Counties  Truat  v.  Bears,  30  Or. 
401.  35  L.  R.  A.  1B8,  41  Pac.  B31 ;  Broicnfield 
V.  Houaer,  30  Or.  539,  49  Pac  843;  United 
Stales  em  rel.  Mickels  v.  James,  13  Blatehf. 
207,  Fed.  Cas.  No.  15,404;  Story,  Const.  J* 
880;  United  States  v.  Norton,  91  U.  S.  5(H), 
23  I...  ed.  455;  United  States  v.  Hill.  123  II. 
S.  884,  31  I-  ed.  278,  8  Sup.  CL  Rep.  308; 
United  States  v.  Broadkead.  127  U.  S.  212, 
32  L.  ed.  147.  8  Sup.  Ct.  Bep.  1191;  The 
y<Khville.  i  Biss.  188,  Fed.  Cos.  Nd.  10,023; 
Dmidee  Mortg.  rrust  Invest.  Co.  v.  Parrish, 
n  Sawy.  92,  24  Fed.  200;  Mumford  v.  Sew 
an,  II  Or.  (II.  50  Am.  Rep.  402.  4  Pac.  585; 
Harper  v.  Hlberlon  Comrs.  23  Ga.  571 ;  Cur- 
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n/er  V.  Uerrill,  26  Minn.  1,  38  Am.  Rep.  460;  . 
FUtBlitr  V.  OUver,  25  Ark.  289. 

Ur.  B.  A.  Lelter,  with  Jf Mart.  Featom 
tt  Mnlr,  for  respondent: 

The  art,  violates  art.  4,  {  23,  particularly 
subdivisions  7  and  10,  of  the  (institution, 
being  a  special  and  local  law  for  laying, 
opeiung,  and  worldng  on  highways,  and  for 
the  assessment  and  oolleotion  of  tases  for 
road  purposes. 

Uameell  v.  Tillamook  County,  20  Or.  495, 
26  Pac.  603;  Manning  v.  KUppel,  9  Or.  367; 
Craioford  v.  lAnn  County,  11  Or.  498,  6  Pac. 
738;  Northern  Coiiatie%  Tratt  v.  Seara,  30 
Or.  397,  35  L.  R  A.  188,  41  Pac  931 ;  Smith 
V.  Oraijson  County,  16  Tex,  Civ.  App.  163, 
44S.  W.  921;  Realty  V.Dudley.  5  lm.na.  115; 
iStmon  V.  VortAup,  27  Or.  600,  30  L.  R.  A. 
171,  40  Pac.  560;  (Lanier  v.  Hoos,  60  N.  J. 
L.  462,  38  Atl.  449:  PeopU  ea  rel.  Clauson 
V.  yeicburgh  d  B.  PI.  Road  Co.  86  N.  T.  7; 
Ferguson  v.  Rota,  126  N.  T.  464.  27  N.  B. 
964;  Re  Bmmeberger,  166  N.  T,  426,  42  L. 
R.  A.  132,  50  N.  B.  61. 

The  act  violate  i  1,  ai't  9,  of  the  Consti- 
tution, because  it  does  not  provide  a  uni- 
form and  equal  rate  of  assessnient  and  taxa- 
tion, or  prescribe  regulations  so  as  to' secure 
just  valuation  for  taxaUon  of  the  property 
of  the  same  class  owned  by  all  citizens  of  the 

Bright  v.  MeCullougk,  27  Ind.  223 ;  Weeks 
V.  Miltcaukee,  10  Wis.  243;  Knouilton  r. 
Rook  County  Supers.  9  Wis.  410;  Exchange 
Bank  v.  Bines,  3  Ohio  St.  I ;  Smilh  v.  Coun- 
tv  Domrs.  Ct.  117  Ala.  196,  23  So.  141; 
Stote  V.  Tiu^ker,  56  S.  C.  516,  36  S.  E.  216; 
Kio^ca  County  Comrs.  v.  Dunn,  21  Colo.  186, 
40  Pac.  3.57;  Pittsburgh,  C.  rf  St.  L.  R.  Co. 
V.  Stair.  49  Ohio  St.  189,  16  L.  R.  A.  380,  30 
N.  B.  435;  Zanesville  r.  Richards,  6  Ohio 
St.  689. 

The  act  violates  art.  1,  f  32,  in  that  it  im- 
poses taxation  which  is  not  equal  and  uni- 

Chicago  v.  ColUns,  176  111.  468,  49  L.  R.  A. 
408,  51  N.  E.  907 ;  lAvingston  v.  Paducah.  80 
Ky.  657;  Co<deT,  Taxn.  2d  ed.  p.  227;  Sims 
V.  Jackson  Pansh.  22  La.  Ann.  440. 

The  act  in  question  violates  S  20,  art.  1, 
of  the  Constitution  in  attempting  to  irrant 
to  citizens  and  classes  of  citizens  privileges 
and  immunitiee  which,  upon  the  same  terms, 
do  not  belong  equally  to  all  ciUzena  of  the 

Chicago  Sanitary  Dist.  v.  Bernstein,  I7B 
111.218,  51  N.  K.  720;  Devinev.  Cook  County 
Comrs.  84  III.  691;  Lippman  v.  People,  175 
111.  lOfi,  51  N.  B.  872;  Nichols  v.  Waller,  37 
Minn.  271.  33  N.  W.  800;  Davis  v.  Clark, 
106  Pa.  385;  Ayars's  Appeal,  122  Pa.  266,2 
L.  R.  A.  577,  10  Atl.  356;  Wanser  v.  Hoos, 
60  N.  -T.  L.  482,  38  Atl.  440 ;  Canfield  v.  Da- 
tics,  01  N.  J.  L.  20,  39  Atl.  357;  State  ex 
rel.  Richards  v.  Bommer,  42  N.  j.  L.  440; 
Slate,  CloBsott,  Prosecutor,  v.  Trenton  Bd.  of 
7jtMiisfi  a  Bjrase,  48  N.  J.  L.  439,  5  Atl. 
323:  Slate,  Alsbath,  Prosemitor,  v.  Phil 
brick.  50  N.  J.  L.  581,  16  Atl.  579;  Allantie 
City  ^Valnnporks  Co.  v.  Consumers'  Water 
Co.- 44  N.  J.  Kq.  4.11,  15  Atl.  58!;  Lassea 
County  V.  Coiie,  72  Cal.  388,  14  Pac.   100; 
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Bauar  T.  William*,  118  Cal.  408,  fiO  Poc 
601;  Pcuadata  v.  Stimtoit,  91  Cal.  238,  27 
Pac  004;  Darot,  y.  8tui  Joti,  104  CaJ.  642, 
36  Pac.  eOO;  £'z  ;iar(e  Jenis^oh,  112  Cal. 
468,  32  L.  R.  A.  664.  44  Pac  803. 

The  net  violates  t  18,  art.  4,  of  the  Con- 
■titutioQ.  It  originated  in  the  senate,  be- 
ing Beuat«  bill  143,  ajid  did  not  originate  in 
the  house  of  reprcBentativee.     The  said  act 

law, 

Ntirthem  Counties  Trust  v.  Sears,  30  Or. 
401,  3S  L.  R.  A.  188,  41  Fao.  Q31;  Mumford 
•T.  j9«mH,  11  Or.  67,.60  Am.  Rep.  462,  4  Pac. 
686;  Dundee  Mortg.  Trust  Invett.  Co.  v. 
Parriah,  11  Saw?.  02,  24  Fed.  EOO. 

Moore,  J.,  delivered  the  opinion  of  the 
«onrt: 

The  queatiou  presented  for  consideration 
is  whetier  the  sit  of  the  legislative  assem- 
bly approved  February  18,  1800  (Lows  1899, 
p.  162),  imposing  in  certain  countiei  a  tEix 
of  $1.25  upon  bicyclee,  contravenes  the  Con- 
stitution of  the  slate,  thereby  rendering  any 
of  the  provisions  of  eaid  statute  void.  It 
may  be  safely  said  that  a  court  of  last  re- 
sort, in  constj^ing  a  Btatut«,  will  place  its 
decision  upon  ot£er  grounds  if  possible, 
rattier  than  to  annul  the  act  of  a  co-ordinate 
department  of  the  government;  the  rule  be- 
ing vrell  settied  in  this  state  that  an  act  of 
the  le^slative  asseoiUv  will  not  be  declared 
void,  in  whole  or  In  part,  unleea  its  incom- 
patibility with  the  organic  law  is  apparent 
and  free  from  doubt,  every  reasonable '  in- 
tendment being  invoked  to  uphold  the  validi- 
ty of  the  statutcL  King  v.  Portlaad,  2  Or. 
140;  CltTte  V.  Oreenvrood,  10  Or,  230;  Oresap 
V,  Oray,  10  Or,  345;  Crtncley  v.  Stole,  1! 
Or.  612,  6  Pac.  70;  Cooh  v.  Port  of  PortloTid, 
20  Or.  580,  13  L.  R.  A.  633,  27  Pac.  2fi3; 
Deaiui  V.  WiUameite  Bridge  Co.  22  Or.  167, 
15  L.  R.  A.  614,  20  Pac.  440;  State  v.  Shato, 
22  Or.  287,  20  Pac,  1028;  Umatilia /rrij.  Co. 
V.  Bamharl,  22  Or.  389,  30  Pac.  37;  Simon 
V.  yoTthup,  27  Or.  487,  30  L.  R.  A,  171,  40 
Pac.  660. 

The  opinion  of  Mr.  Chief  Justice  Marshall 
in  Marbury  v.  Ifadiaon,  1  Cranch,  137,  2 
Ii.  ed.  60,  has  forever  set  at  rest  the  prin- 
ciple that  a  written  constitution  enact^  by 
the  sovereign  power  is  the  supreme  law  of 
the  land,  and  binding  alike  upon  each  de- 

Sartment  of  the  government,  and,  however 
elicate  the  task  ma;  be,  the  dut^  of  de- 
claring the  supremacy  of  the  organic  law  is 
imposerl  upon  the  judiciary  whenever,  in  an 
appropriate  manner,  the  ropugnance  of  the 
statute  is  made  a  material  issue  by  a  party 
who  has  sustained,  or  will  incur,  injury  by 
its  enforcement.  Keeping  theae  rules  of 
conatriiction  in  view,  we  will  examine  the 
case  made  by  the  oomplaint.  in  which  it  is 
alleged,  infer  alio,  that  the  act  of  the  leg- 
islative assembly,  under  which  the  plain- 
tilT's  bicycle  was  seized  and  detained,  vio- 
lates sulidiviBion  7  of  S  23  of  art.  4  of  the 
Constitution  of  the  state. 

The  provision  of  the  organic  law,  invoked 
to  annul  the  act  in  question,  is  as  follows: 
"The  legislative  assembly  shall  not  pass  ape- 
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cial  or  local  laws  in  an^  ol  the  following 
enumerated  caaea,  that  is  to  say:  .  .  , 
(7)  For  laying,  opening,  and  working  o» 
highways,  or  for  the  elecUon  or  appointment 
of  supervisors."  The  act  in  question,  the 
validity  of  which  is  challenged  by  tJie  judg- 
ment complained  of,  provides,  in  eSect,  that 
the  county  court  or  board  of  county  commis- 
sioners of  each  county  shall,  on  or  before  the 
1st  day  of  March  of  each  year,  levy  a  special 
tax  of  91.25  upon  each  bicycle  within  its  or 
taeir  jurisdiction,  except  suefa  as  are  kept  , 
for  sale,  and  have  not  been  aold,  loaned, 
traded,  or  in  any  maimer  previously  dis- 
posed of.  Section  1.  Immediately  after 
said  levy  the  sheriff  shaai  appoint  a  bieycle- 
tax  collector  (9  2)>  who  shall  collect  said 
tax,  and  issue  ta|(8,  wbi<^  shall  be  attached 
to  the  bicycles  of  the  persons  paying  th« 
taxes  thereon.  Section  4.  The  absence  of 
such  tag  from  any  bicycle  is  deemed  prima 
facie  evidence  that  the  tax  has  not  been 
paid,  and  upon  the  discoverv  thsreof  the  tax 
collector  may  seize  and  hold  all  such  bicy- 
cles  until  said  tax  and  the  furtiier  siim  of  f  1 
as  a  fine  have  been  paid.  Section  5.  For 
the  collection  of  said  t&x  there  shall  be  al- 
lowed not  to  exceed  ES  cmt«  of  each  and 
every  fax  collected.  Section  8.  The  money 
collected  in  pursuance  of  the  levy  of  saiit 
tax  shall  be  deposited  in  ttie  county  treas- 
ury, and  known  as  the  "path  fund,"  which 
shall  be  used  to  construct,  maintain,  and  re- 
pnir,  along  the  public  highways,  "and  such 
other  places  as  may  be  thought  advisable 
by  the  county  court  or  boajd  of  county  com- 
missioners within  the  county,  such  suitable 
paths  for  the  use  of  bicycles  and  pedestriana 
as  may  be  determined  upcu  by  the  county 
court  or  board  of  county  comynissioners." 
Section  9.  "The  provisions  of  this  act  shall' 
not  apply  to  the  counties  of  Baker,  Clatsopr 
Coos.  Crook.  Curry,  Douglas,  Qilliam,  Grant, 
Harney,  Josephine.  Klamath,  Lake,  Lane, 
Lincoln,  Linn,  Malheur.  Morrow,  Polk, 
Sherman,  Union,  Umatilla,  Wallowa,  anA 
Wheeler,"     Section  13. 

As  a  preliminary  matter,  it  is  important 
to   consider   whether   the   burden   thus   im- 

Sosed  upon  bicycle  owners  is  a  tax  or  a 
cense;  for,  if  the  latter,  it  is  not  inhibited' 
by  the  provisions  of  the  organic  act  relied 
upon,  the  courts  generally  holding  that  the 
constitutional  requirement  as  to  uniformity 
of  taxation  has  no  reference  to  the  taxatioi* 
of  occupations.  Em  parte  Montgomery,  64 
Ala.  463;  Eir  parte  Mirande,  73  Cal.  366,  14 
Pac.  88B;  Baker  v.  Cincinnati,  11  Ohio  St. 


ignation  is  unimportant;  for  the  object 
sought  to  be  attained  by  the  enactment  must 
determine  the  character  of  the  exaction.  B« 
parte  Qregory,  20  Tex.  App.  210.  64  Am. 
Rep.  610.  "The  distinction  between  a  de- 
mand of  money,  under  the  police  power,  and 
one  made  under  the  power  to  tax,"  says 
Judge  Cooley,  "is  not  so  much  one  of  form 
as  of  substance.  The  proceedings  may  b« 
the  same  in  the  two  cases,  though  the  pur- 
pose is  essentially  dilTerent.  The  one  i» 
made  for  regulation,  and  the  other  for  reve- 
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nue.  I(,  therefore,  the  pmpoK  ii  evident  in 
any  particular  inataDce,  there  can  be  no  dif- 
ficulty in  clateiffing  the  cascv  and  referring 
it  to  the  proper  power."  Coote;,  TaxQ.  396. 
It  wa«  held,  in  the  ease  of  Be  Wan  Yin,  10 
Sawy.  .■i32,  22  Fed.  701,  that  whenever  it  ia 
nianifeat  that  the  fee  for  a  license  to  con- 
duct an  oocupation  i*  aubBtantiallj  in  ex- 
cess of  the  sum  aecessary  to  cover  the  cost 
of  iisuing  the  licenee  and  the  incidental  ez- 
penses  attending  the  reflation  of  the  busi- 
ness, the  burden  is  a  tax,  and  not  a.  license. 
So,  too,  in  fit.  Paul  v.  Traeger,  26  Minn. 
248,  33  Am.  Bep.  462,  the  common  coundl 
of  St.  Paul  haviiw  passed  an  ordinance  re- 

3uiring  a  license  He  of  $25  frmn  every  ped- 
ler  of  vegetaUee  in  the  streets  of  the  city, 
ajid  no  regulation  or  restraint  having  beoi 
imposed  upon  the  manner  of  conducting  the 
business,  it  was  held  that  the  exaction,  l)e- 
ing  so  much  in  excess  of  the  reasonahle  ex- 
penHB  of  issuing  the  license,  wae  a  tax  lev- 
ted  upon  the  business  for  revenue,  "It  Is 
therefore  conclusive,"  says  Mr.  Tiedeman,  in 
his  wotIc  on  St&ta  and  Federal  Control  of 
Persons  and  Property  (vol.  1,  p.  49fi),  in 
commenting  upon  the  distinction  between 
a  tax  and  a  license,  "that  the  general  re- 
quirement of  a  license,  tor  the  pursuit  of 
any  husinees  that  is  not  dangeroue  to  the 
public,  can  Mily  be  justjfled  aa  an  exercise 
of  the  power  of  taxation,  or  the  requirement 
of  a  campeosatjon  for  the  enjoyment  of  a 
privilege  or  franchise."  The  production  of 
a  revenue  however,  is  not  eoneluaive  evi- 
dence of  an  exercise  of  the  taxing  power; 
for  it  has  been  held  that  the  legislative  as- 
sembly may  authorize  munioipal  corpora- 
tions to  issue  licensee  which  incidentally 
reeult  in  securing  revenue,  Cooley,  Const, 
Lim.  6th  ed.  *201 ;  Ea  parte  Mirande,  73 
Cat,  305,  14  Pac  888 ;  Leavenurorth  v.  Booth, 
16  Kan.  B27 ;  Vantant  v.  Harlem  Stage  Co. 
SO  Md.  330;  State,  Flanagan,  Proaemitor,  v. 
Plainfield.  44  N.  J.  L.  118;  State  v.  Bean, 
01  N.  C.  654.  The  use  of  a  bicycle  bv  its 
owner  as  a  means  of  cheap  and  speedy  loco- 
motion in  attending  to  his  business  or  pro- 
moting his  enjoyment  by  reasonable  exer- 
dee,  therebv  contributing  to  bis  health  and 
prolonging  ^is  life,  cannot  well  be  daesed  as 
an  occupation;  and  if  it  were  it  is  not  nec- 
essarily dangerous  to  the  public,  unless  the 
absence  of  noise  in  its  operation,  and  con- 
•equent  liability  to  come  in  contact  with  pe- 
destrians, make  it  so.  The  act  in  question 
does  not  attempt,  in  any  manner,  to  regulate 
the  speed  of  bicycles,  or  to  require  a  bell  to 
be  attached  thereto  to  be  rung  when  ap- 
proaching travelers,  or  to  carry  a  lighted 
lantern  at  night. to  avoid  oolliHlons,  and 
hence  it  cannot  be  aald  tha.t  the  statute  was 
enacted  for  pTot«ction. 

Whatever  the  rule  may  be  in  respect  to 
the  granting  of  licenses  which  incidentally 
reeult  in  producing  a  revenue,  or  the  law  in 
relation  to  the  authority  of  a  munioipal  cor- 
{MratioD  in  the  maintenance  of  its  streets, 
it  cannot  reasonably  be  interred  that  the 
burden  imposed  by  the  act  in  question  was 
an  exercise  of  the  police  power  of  the  state; 
for  the  use  of  a  bicycle  does  not  necessarily 
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tend  to  the  deetruetion  of  the  highways. 
We  do  not  wish  to  be  understood  as  intimat- 
ing that  the  sum  of  SI  more  than  the  cost 
of  executing  the  necessary  receipts  and  sup- 
plying the  requisite  tags  is  an  unreasonalile 
exaction,  but,  inasmuch  as  that  sum  is  set 
apart  from  each  collection  as  a  fund  for  the- 
purpose  of  constructing  and  maintaining  bi- 
cycle paths,  it  is  evident,  we  thinlc,  from  a. 
consideration  of  the  entire  act,  that  it  was 
primarily  designed  as  a  means  of  raising 
revenue,  and  the  burden  thus  imposed  must 
therefore  be  treated  as  A  tax,  and  not  a  li- 

Referring  to  the  principal  objection  urged 

against  the  statute,  it  wfll  be  seen  that  the- 
Oct  applies  only  to  the  counties  of  Benton, 
Clnclcamaa,  Columbia,  Ja^son,  Marion. 
Multnomah,  Tillamook,  Wasco,  Washington,. 
and  Yamhill,  and  hence  the  first  inquiry 
which  is  naturally  evoked  by  the  clause  of 
the  Constitution  to  which  attention  has  been 
called  is  whether  the  act  under  consideration 
Is  a  local  law.  A  local  act  is  confined  in  its 
operation  to  the  property  and  persons  of  a 
limited  portion  of  the  state.  People  v. 
O'Brien,  88  N.  Y.  198.  "A  local  act,"  saya 
Earl,  J.,  in  People  ex  rel.  Claaeon  t.  T^eto- 
huTgh  d  8.  PI.  Road  Co.  86  N.  Y.  1,  "is  on» 
operating  only  within  a  limitfld  territory  or 
specified  locality."  In  Mamoell  v.  Tilla- 
mook County,  20  Or,  4B6,  20  Pac.  803,  Mr. 
Justice  Lord,  in  defining  the  term,  says: 
"Statutes  are  sometimes  distinguished  as, 
general  or  local,  according  to  whether  they 
are  Intended  to  operate  throughout  the  en- 
tire Jurisdiction,  or  only  within  a  single 
county  or  other  division  or  place.  A  law 
which  applies  onlv  to  a  limited  part  of  the 
state,  and  the  ianabitants  of  that  part,  ia 
local."  The  provisions  of  the  bicycle  tax. 
law  are  operative  only  in  tan  of  the  thirty- 
three  counties  ot  the  state,  and,  under  the 
definition  of  the  term  as  adopted  by  this  and< 
other  courts  ot  last  resort,  the  act  in  ques- 
tion is  undoubtedly  a  local  law. 

*"  '   inquiry  is  whether  the  act  pro- 


suitable  only  for  tootJnen  and  horses,  or 
when  not  suitable  tor  all  carriages  (Einff- 
V.  iSoIop  County,  13  East,  BS;  King  v. 
Lyon,  6  Dowl,  t  R.  497;  Tyler  t.  Sturdy, 
lOS  Mass,  196;  Boston  &  A.  R.  Co.  v,  Boston, 
140  Mass.  87,  2  N.  E.  943)  ;  and  hence  a  bi- 
cycle path  is  a  highway  tor  bicyclists  and  pe- 
destrians. It  will  be  remembered  that  |  S- 
of  the  act  in  controversy,  not  only  author- 
izes the  construction  ot  bicycle  paths  along 
the  public  highways,  but  also  in  such  other 
places  as  may  be  thought  advisable  by  the 
county  court  or  board  of  county  commis- 
sioners. It  the  construction  of  a  bicycle 
path  along  the  public  highway  be  deemed  a 
reasonable  use  of  an  existing  right  {Hinon 
V.  Northup.  27  Or,  487,  30  L.  R,  A.  171,  4a 
Pac,  660]  the  location  of  these  paths  in  such 
other  places  as  may  be  thoixght  advisable  by 
the  county  court  or  board  of  county  commis- 
sioners would  Hcem  to  be  the  laying  out  of 
a  highway  by  means  of  a  local  law,  which  is, 
in  tliat   respect,   at  least,   inhibited  by  the- 
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Constituticoi  {Ma^ewell  v.  Tillamook  County, 
20  Or.  4Bfi,  20  P««,  803) .  But,  however  this 
may  be,  the  question  is  not  necessarily  in- 
volved herein;  for  it  does  not  iqtpear  that 
Kn;  portion  of  the  fund  arising  from  the  bi- 
cycle tSiX  was  being  expended  in  laying  out 
paths  in  any  other  places  than  along  the 
public  highway. 

It  is  alleged  in  the  complaint  that  the  act 
in  question  is  violative  of  5  1  of  art.  D  of  the 
Constitution,  which,  so  far  as  E4>pltcable 
herein,  is  as  follows;     "The  legislative  as- 


shall  preecribe  such  regulations  as  sball  se- 
cure a  jUHt  valuation  for  ta-Tation  of  all 
property,  both  real  and  perBonal,"  etc.  The 
value  ot  the  bicycle  the  poMeseion  of  which 
Is  Bouitht  to  be  recovered  in  this  action  is 
alleged  to  be  the  sum  of  $10.  The  tran- 
■cript  does  not  show  whether  the  value  thus 
alleged  is  greater  or  lees  than  ordinary 
prices  charged  for  bicyclee  by  dealers  there- 
ID,  but,  as  the  use  of  these  vehicles  must 
tend  to  their  destruction,  we  think  it  may 
be  safely  axaumed  that  the  price  of  a  bicycle 
depends  upon  it«  age,  pattern,  condition, 
workmanship,  and  the  material  of  which  it 
is  composed,  and  that  its  value,  being  de- 
pendent upon  BO  many  elementB,  must  nec- 
essarily he  variant.  The  act  under  consid- 
eration  imposes  a  tai  of  $1,25  upon  each 
bicycle  in  use,  irrespective  of  its  value,  and 
it  remains  to  be  seen  whether  such  a  bur- 
den is  equal  and  uniform.  In  Brigkl  v.  ilc- 
Ciillough,  27  Ind.  223,  under  a  clause  ot  the 
Conntitution  of  Indiana  prescvibinp  that  the 
general  assembly  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and 
taxntion,  and  slial]  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  both  real  and  per- 
sonal, etc.,  it  was  held  that  a  R]>ccific  ta.'; 
of  I  cent  on  each  acre  of  taxable  land  in  a 
certain  township,  levied  in  pursuance  ot  an 
act  of  the  general  asGcrnbly.  which  pretended 
to  authorize  the  assessment  of  a  tax  not  to 
exceed  1}  cents  on  each  acre  of  taxable  land 
for  road  purposes,  was  inhibited  by  the  or- 
ganic law  of  that  state.  In  Smith  v.  County 
Cofnrs.  Ct.  117  Ala.  196,  23  So.  141,  it  was 
held  that  an  act  of  the  lej^ialative  assembly 
levying  a  tax  of  $1  per  annum  upon  each 
road  wagon  in  Mar-iliall  county,  for  the  ben- 
«fit  of  the  public  road",  violated  the  consti- 
tutional provision  of  Alabama  prescribing 
that  all  taxes  shall  be  nssessed  is  exact  pro- 
portion to  the  value  ot  such  property.  In 
Kwca  County  Comm.v.  Dunn,  21  Colo.  185, 
40Pac.  35".  it  was  held  that  an  act  of  the  leg. 
islative  assembly  of  Colorado,  providing  that 
nonresidents  ftrazing  cattle  in  any  county  of 
Uiat  state  should  pay  60  cents  per  head 
therefor  in  lieu  of  taxes,  was  void,  aa  being 
In  conflict  with  the  Constitution  of  that 
state,  which  prescribed  that  all  taxes  should 
be  uniform.  In  Httsbwrgh,  0.  d  St.  L.  K. 
Co.  V.  State.  49  Ohio  St.  189,  16  L.  R.  A. 
3fl0,  30  N.  K.  435,  it  was  bald  that  an  act 
of  the  legislature  of  Ohio,  requiring  every 
corporation  or  company  operating  any  part 
of  a  railroad  within  the  state  to  pay  the 
63  L.  E.  A. 


commissioner  of  r«lro«da  and  telegraphs  a 
fee  of  $1  per  mil«  for  e*ch  mile  of  track 
operated  within  the  sta.t«,  contravened  the 
Constitution  of  that  state,  which  declared 
that  laws  should  be  passed  taxing  by  a  uni- 
form rule  all  moneys,  credits,  investments, 
and  also  all  real  ami  personal  property,  ac- 
cording to  its  true  value  In  money.  The 
value  of  all  bicycles  not  being  the  same,  the 
tax  of  $1.26  levied  upon  each  destroys  the 
required  uniformity  in  the  assessment,  and 
renders  the  rate  of  taxation  unequal,  so 
that  the  tax  in  this  respect  vioUites  the  con- 
stitutional provision  above  quoted. 

It  is  also  alleged  in  the  complaint  that  the 
act  in  queatjon  contravenes  j  32  of  art.  1 
of  the  organic  law,  which  reads  as  follows: 
"No  tax  or  duty  shall  be  imposed  without 
the  consent  of  the  people  or  their  represen- 
tatives in  the  legislative  assembly;  and  all 
taxation  shall  be  equal  and  uniform."  The 
statute  makes  it  the  duty  of  the  assessor 
of  each  county  to  prooure  from  the  county 
clerk  a  blank  aasegsment  roll  at  the  proper 
time,  and  to  assess  every  person  in  the 
county  in  which  he  resides,  on  the  Ist  day 
of  March  of  the  year  when  the  assessment 
shall  be  made,  for  real  and  personal  property 
then  owned  by  him  within  such  county. 
Laws  1803,  p.  6.  Invoking  the  presumption 
that  cflicial  duty  has  been  regularly  per- 
formed [Hill's  Anno.  Laws  (Or.)  i  778. 
subd.  15],  plaintiff's  bicycle  was  assessed 
for  the  year  IflOO,  thertSjy  rendering  him 
personally  liable  for  tlie  state,  county, 
school,  and  other  taxes  imnosed  thereon. 
In  Johnston  v.  Macon,  62  Ga.  645,  it  was 
held  that  the  city  of  Macon,  having  taxed 
the  property  of  the  people  doinR  business 
therein,  did  not  prohibit  the  imnosition  ot 
a  special  tax  upon  the  business  of  such  per- 
sons, but  that  a  tax  on  a  wa^on  kept  for 
private  use,  and  not  employed  in  the  busi- 
ness of  its  owner,  was  not  a  tax  on  the  busi- 
ness, but  on  the  property,  rendering  such 
tax  void  on  account  of  its  duplicity.  In  Zjio- 
inflston  V.  PaducaA.  80  Ky.  656,  it  was  held 
that  a  speoiflc  tax  imposed  upon  all  vehicles 
used  in  conducting  or  in  connection  with  the 
r^rular  business  of  the  person  or  persons  so 
nmning  such  vehicles  was  a  proper  exercise 
of  the  power  to  license  an  occupation,  but 
that  the  statute  pretendinf;  to  authorize  th« 
common  council  of  the  city  of  Paducah  to 
impose  a  tax  upon  all  vehicles  kept  for  fam- 
ily use.  and  which  property  ha4  been  regu- 
larly assessed  and  was  liable  to  ad  valorem 
taxes,  was  a  double  taxaticn  of  that  class  of 
property,  rendering  the  clause  of  the  charter 
in  that  respect  void.  So,  too,  in  CAicoijo  v. 
Collins,  175  III.  445.  49  L.  R.  A.  408.  51  N, 
E.  907,  it  was  held  that  an  ordinance  passed 
in  pursuance  of  a  clause  of  the  city  chorter 
authorizing  the  common  council  to  regulate 
the  use  ot  the  stress,  whereby  a  license  fee 
was  imposed  upon  all  bicycles  irrespective 
of  their  value,  and  tised  for  privat«  purposes 
exclusively  as  a  means  of  locomotion,  and 
which  had  been  re^^arly  assessed,  and  the 
owners  thereof  made  liable  for  taxes  there- 
on, was  double  taxation,  and  therefore  void. 
The  exaction  of  $1.25  imposed  upon  all  bi- 
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eyeita,  in  addition  ti>  tbe  nd  T&loTem  i*x 
levied  thereon,  aubjects  such  property  to  a 
burden  from  which  other  classea  are  exempt, 
and  in  this  respect  the  double  tax  contra- 
▼enes  the  clause  of  the  ConstitutiiHi  laat  ad- 
vtt'ted  to. 

From  these  conaiderationa,  it  fallows  that 
4Jk«  judgment  it  affirmed. 


Barbara  STAGER,  Respt., 

TROY  LAUNDRY  COMPANY,  Jppt. 

( Or ) 

!•  A  BVPTant  o»cr<i(liic  «  BiaBSle  In  « 
lanndrr  Aoea  aot,  mm  Blatter  of  law, 
aBBDims  (ke  risk  of  ber  hud  passing  un- 
der tbe  Euard  rail  Into  tbe  rollers,  where  Che 
nil  Is  adjusted  b;  tbe  employer  so  as  to  a(- 
ford  some  protection,  tbe  emiilojee  I*  torbld- 
den  to  iDterCere  wltb  the  adjustment,  and  the 
Improper  sdlnstment  1«  not  obvious. 

a.  iKDoranee  of  aa  eaiDlorer  at  the 
techateal  aieeliaatsn  of  a  aiaclilae. 
wbtch  preTsnts  hla  releasing  an  employee 
wbo  bas  been  caugbt  therein  through  his  own 
Degllgence,  as  quickl;  as  be  otherwise  could 
have  done,  wberebj  the  Injury  to  tbe  emplojee 
Is  aggraTsCed,  will  oot  reader  bim  liable  lor 
tbe  Injury  \t  be  did  all  he  could  to  effect  tbe 


(January  SB,  1901.) 

APPEATi  b7  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  in  favcv  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleeed  to  have  been  caused  by  defend- 
ant's negligemee^    Revened. 

Statement  by  WolTerton,  J.: 

This  is  an  action  to  recover  damages  for 
injuries  received  by  plaintiff  while  in  the 
'employ  of  the  defendant,  and  engaged  in  the 
service  of  feeding  textile  fabrics  through  a 
mangle  for  the  purpose  of  drying  and 
•moothing  them.  The  action  ia  bai-cd  upon 
the  alltwed  negligence  of  the  inonaping 
agents  of  the  defendant,  in  adjusting  or  niac- 
ins the  guard  plate  too  high,  thereby  allow- 
ing too  much  space  or  too  large  an  opening 
1>etween  the  guard  end  the  table,  and  in 
their  want  of  knowledge  touching  tbe  mech- 
anism of  the  machine,  particularly  in  the 
use  of  the  tension  screws  for  rni'^lng  and 
lowering  the  rollers  upon  the  cylinder.  The 
defense  is  that  the  danger  was  obvious  and 
incident  to  the  service  in  which  the  plaintiff 
was  engaged,  the  risk  was  one  which  she  ns- 
sunied  in  her  employment,  and  therefore 
that  the  defendant  is  not  liable  for  the  in- 
jury   sustained.     Judgment    was     for     the 

KoTB. — For  HOme  cases  on  the  general  rule 
as  to  assumption  of  risk  by  aerrant.  aee  no(c« 
to  Foley  r,  Pettee  Much.  Works  (Mass.)  4  L,  K. 
A.  51 :  Hunter  v.  New  York.  O.  4  W.  R.  Co.  (N. 
T  I  6  T,.  R.  A.  2-IC  ■,  (ieorglB  P.  R.  Co.  v.  Dooly 
(Ga.J  12  I..  R.  A.  3-12:  and  Kebler  t,  Schwenk 
(Pa.)  13  L.  R.  A.  374  ;  also  Toyle  v.  A.  A.  Grlf- 
flOB  Iron  Co.  (H.  J.  L.>  47  L.  B.  A.  147. 

For  earlier  caaea  Id  tbia  series  aa  to  aasump- 
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plaintiff,  and  tbe  deiendast  appeals.  John 
Tait,  a  witness  in  behalf  of  Uie  plaintiff, 
testifled,  in  substance,  that  he  waa  manager 
of  the  company,  and  bad  been  ior  four  and 
nne-half  years;  that  it  had  a  machine, 
known  as  the  "Wendell  Annihilator,"  in  op- 
eration twelve  days  before  the  accident, 
which  occurred  May  14,  1898;  that  what 
knowledge  he  had  of  the  machine  was  ob- 
tained aota  seeing  it  set  up  by  the  ^ent, 
who  waj  a  practical  man  in  tbe  businesa, 
and  from  neeing  one  of  the  same  make  oper- 
ated for  an  hour  in  San  Francisco,  but  that 
there  were  otlier  machines  built  practically 
upon  the  same  principle,  with  which  be  had 
bad  experience  for  the  laat  ten  years.  The 
plaintiff  testifled:  That  she  had  been  liv- 
ing in  Portland  about  twenty-three  years, 
had  been  in  the  employ  of  the  laundry  com- 
pany four  years,  and  at  the  time  of  the  ac- 
cident was  feeding  the  Wendell  Annihilator. 
That  her  fingers  came  in  contact  with  the 
rollers,  and,  because  the  guard  was  no  pro- 
tection whatever,  it  allowed  her  hand  to  get 
caught,  so  that  it  was  burned  and  crushed. 
That,  if  tlie  guard  had  been  any  protection, 
it  would  have  skinned  the  whole  back  of 
her  hand  before  it  could  have  come  in  be- 
tween the  rollers,  and  that  the  guard  should 
not  have  been  any  higher  than  would  allow 
a  sheet  or  tablecloth  to  go  through.  That 
after  her  hand  was  in  there  was  plenty  of 
help  present,  but  they  did  not  know  how  to 
release  her.  That  Mr.  Sherman,  president 
of  the  company,  afterwards  said  that,  if 
they  had  properly  understood  the  machine, 
her  hand  would  not  have  been  burned  so 
badly;  that  the  machine  wa*  a  new  one.  and 
they  did  not  fully  understand  it,  and  after 
examination  he  found  it  could  have  been 
loosened  quicker  if  he  had  known  how  to  do 
iL  That,  in  her  estimation,  the  guard  rail 
was  too  high,  and  allowed  her  hand  to  get 
caught  in  the  mschine.  and,  if  it  had  been 
any  protection,  the  accident  would  not  have 
happened.  That  she  could  not  say  just  how 
high  the  guard  was.  but  it  should  not  have 
been  any  higher  than  was  necessary  to  let 
the  fabrics  go  under.  That  her  hand  was  in 
the  mangle  from  three  to  five  minutes,  and 
before  she  could  be  lele.i.'^i'd  thev  had  to  get 
a  crowbar  and  pry  the  roller  up.  That  she 
had  been  operating  the  mangle  about  two 
weeks.  On  cross-examination  she  testified 
that  she  hiui  worked  on  other  manples  used 
by  the  conipuny  five  or  ten  minutes  at  a 
time,  off  and  on.  during  her  employment; 
that  these  were  not  protected,  and  she  did 
not  realise  the  danger  with  this  machine, 
beciujse  there  was  a  guard  rail  for  protec- 
tion; that  during  the  time  she  was  at  work 
]  the  guard  was  taken  off  for  about  an  hour, 
at   the   request   of   her   immediate   superin- 

lion  of  riKk  from  UDBafe  machinery,  s-c  Dart- 
mouth iUilnnlng  Co.  v.  Achnrd  (Oa.)  6  L.  R.  A. 
1»a  :  Itoui  V.  Blodgett  &  D.  Lumber  Co.  (Mich.) 
13  L.  R.  A.  72S;  Hinckley  v.  Horazdowskl 
nil.)  8  U  H.  A.  4nO;  Knlalcy  v.  Pratt  (N.  Y.I 
»2  L.  R.  A.  367;  Illinois  Sieel  Co.  v.  Mann 
rill. I  40  1..  R.  A.  781  :  and  O'Msley  v.  South 
Boston  Oaallgbt  Co.  (Mass.)  47  L.  It.  A.  ISl. 
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tendent.  Mid  with  Mr.  Shermui's  consent, 
but  when  Mr.  Talt  came  back  he  said  it  wan 

too  dangerouB,  und  directed  it  to  be  put 
back;  thgi.t  the  machine  worked  aboat  the 
lame  with  t}ie  guard  off  aa  with  it  on,  all 
the  difference  being  that  in  the  one  case  the 
goods  passed  directly  between  the  rollers, 
aiid  in  the  other  they  passed  beneatJi  tha 
guard;  that  her  hand  rested  up  against  tha 
guard,  but  in  no  way  touched  it  while  it 
went  under;  that,  from  her  information,  the 
guard  was  adjusted  by  tension  screws;  that 
Mr.  Sherman  had  charge  of  it,  and  the  op- 
erators were  not  permitted  to  cbeuige  the 
adjustment.  Reuben  Francis  described  the 
important  features  of  the  mangle.  It  con- 
sists of  a  large  cylinder,  8  feet  long  and  4 
feet  in  diameter,  heated  by  steam,  Above 
which  revolves  a  set  of  small  rollers.  A  ta- 
ble is  arranged  in  front,  and  against  the  cyl- 
inder; and  a  guard  plate,  consisting  of  an 
Iron  bar  convex  in  form,  1}  inches  In  widtb, 
the  length  of  the  machine  attached  at  the 
ends  by  means  of  bolts  passing  throuf^b 
slots,  BO  as  to  be  adjustable,  is  placed  m 
frout  of  the  line  of  contact  between  the  cyl- 
inder and  the  first  roller.  At  the  time  wit- 
ness saw  it  the  lower  edge  was  set  about 
an  inch  and  a  half  ahove  the  table,  and 
about  the  same  distance  from  the  aperture 
or  tine  of  contact,  the  oral  side  being  to- 
wards the  operator.  When  the  mangle  is 
n  the  cylinder  revolTes  upward  from 


the  guard  rait.  Thence  they  come  in  coti' 
tact  with  the  cylinder,  wbidi  carries  them 
upward  betwewi  the  rollers,  and  are  dried 
and  ironed  by  the  heat  and  pressure  applied. 
This  is,  in  substance,  all  the  evidence  intro- 
duced by  the  plaintiff.  When  she  rested 
her  case,  defendant  moved  for  a  nonsuit, 
which  was  overruled,  and  such  action  of  the 
court  is  assigned  as  error. 

ifsMTS.  Dolpli,  MallorT,  Blmom,  A 
OekTln,  for  appellant: 

Where  the  negligence  of  the  plaintiff  Is 
the  proKimate  cause  of  the  injury  there  cao 
be  no  recovery. 

Orant  v.  Baker,  12  Or.  333,  7  Pac.  318: 
Moakler  v.  Willamette  ValUy  R.  Co.  18  Or. 
102,  6  L.  R.  A.  666,  22  Pac  048 ;  Saaae  v. 
Oregon  R.  lE  ??<w.  Go.  10  Or.  363,  24  Pac, 
238;  PyU  V.  Clark,  25  C.  C.  A.  190.  40  U.  S. 
App.  260,  79  Fed.  744;  Bunnell  v.  Rio 
Grandf  Wettern  B.  Co.  13  Utah,  314,  44 
PlMi.  030;  Payne  v.  Chioago  i  A.  H.  Co.  129 
Mo.  405.  30  S.  W.  148,  31  8.  W.  888;  Outh- 
rit  V.  MiiHOun  P.  R.  Co.  61  Neb.  740,  71  N. 
W,  723 :  Beach,  Contrib.  Neg.  S  35,  p.  45. 

A  servant  asBumes  all  the  risks  ordinarily 
incident  to  his  employment,  and  also  all  ad- 
ditional or  unusual  risks  which  he  may 
knowingly  and  voluntarily  undertake,  and 
all  obvious  risks. 

Brown  v.  Oregon  hvmhw  Co.  24  Or,  315, 
33  Pac.  657 ;  Stone  v.  Orejfon  City  Mfg.  Co. 
4  Or.  52;  Oibxon  v.  Oregon  Short  Line  K. 
Co.  23  Or.  403.  32  Pac.  295 ;  O'Hare  v.  Eeet- 
er,  22  App,  Div.  101.  48  N.  Y.  Supp.  370; 
Tforfolh  Heet  Sugar  Co.  v.  Prewter,  55  Neb. 
63  L.  R.  A. 


060,  76  N,  W.  1007;  Oollint  y.  Laeonia  Oaf 
Co.  68  N.  H.  106,  38  Atl.  1047 ;  Ruahingk^ 
V.  French.  188  Mass.  68,  40  N.  E.  417;  Wil- 
son V.  Maasackujietts  Cotton  Mills,  160- 
MasB,  67,  47  N.  E.  506;  Omieletoski  v.  ifol- 
lenkauer  Sugar  Ref.  Co.  11  App.  Div.  Ill, 
42  N.  Y.  Supp,  036;  Batterton  v.  Chicago  i 
Q.  T.  R.  Co.  63  Mich.  126,  IB  N.  W.  584; 
Wormell  v.  Maine  C.  R.  Co.  70  Me.  397,  10- 
AU.  40;  Bailey,  Master's  Inability  for  In- 
juries to  Servant,  p.  168;  Deieenrieter  t. 
Kraui-Merkel  Malting  Co.  97  Wie.  279,  7£ 
N.  W.  786 ;  Luehke  v.  Berlin  Mimh.  Work*, 
88  Wis.  442,  60  N.  W.  711. 

Upon  the  facts  as  shown  by  the  record  In 
this  case  appellant's  motion  for  a  nonsuit 
should  have  been  allowed. 

Scott  V.  Oregon  R.  i  Nav.  Co.  14  Or.  211^ 
13  Pac.  08;  MoPherson  v.  Pacific  Bridge  Co. 
20  Or.  486,  26  Pac;  660;  Bogentchute  v. 
Smith,  84  Ky.  330, 1  8,  W,  678 ;  Johnaon  v. 
ChesapeaU  it  0.  R.  Co.  36  W.  Va.  73,  14  8. 
E.  432;  :\'ut(  v.  Southern  P.  Co.  26  Or.  291,. 
35  Pac.  663;  Walsh  t.  Commercial  Steam 
Laundry  Co.  11  Misc.  3,  31  N.  Y.  Supp.  833; 
Connolly  v.  Eldredge,  160  Mass.  666,  36  N. 
E,  469;  Crotrley  T.  Pacific  Mills,  148  Mass. 
228,  10  N.  E,  344;  Oreef  Bros.  v.  Broion,  7 
Kan,  App.  394,  61  Pac,  026;  Loicoocfc  v. 
Franklin  Paper  Co.  160  Mass.  313,  47  N.  E. 
1000;  O'Connor  v.  Whitlall,  169  Mass,  663,. 
48  N.  E.  844;  Hickey  v.  Taaffc,  105  N.  Y. 
26,  12  N.  E.  286;  Boyle  v,  ExceUior  ateam 
Laundry  Co.  OH  Qa.  34,  21  S'.  K  lOOI ;  Jones 
y.  Roberts.  57  111.  App.  56;  Coffey  v.  Chapnl,. 
10  N.  Y.  S.  R.  61,  2  fJ,  Y.  Supp.  648;  Bur- 
ger v.  St.  Paul,  M.  it  M.  R,  Co.  30  Minn.  78, 
38  N,  W,  814;  Chandler  v.  Atlantic  Coast 
Electric  R.  Co.  61  N.  J.  L.  380,  39  Atl,  674; 
Disano  v.  A'eic  England  Steam  Brick  Co, 
20  R.  I.  462,  40  Atl.  7 ;  Linton  Coal  d  Min. 
Co.  T,  Persons,  16  Ind.  App.  68,  43  N.  E. 
661. 

Mr,  Henrj  E.  KoOliui  for  respondent. 

Wolvarton,  J.,  delivered  the  opinion  of 
the  court: 

A  servant  is  understood  to  assume  the  or- 
dinary risks  Incident  to  the  particular  serv- 
ice in  which  he  voluntaj-ily  engages,  to  the- 
extent  those  risks  are  known  t«  him  at  the 
time  of  his  employment,  or  Bhoiild  be  readily 
discernible  to  a  person  of  his  age  and  capac- 
ity in  the  exercise  of  ordinary  care  and 
prudence.  Where  tiie  employment  is  obvi- 
ously dangerous  and  hazardous,  and  con- 
ducted in  a  way  fully  known  to  the  servant 
at  the  outset,  ne  assumes  the  risk  incident 
to  the  conduct  in  that  way  or  manner,  al- 
though a  safer  method  was  known  or  could 
have  been  adopted.  Shearm.  &,  Redf,  Ncg. 
Sth  ed,  !  186.  Compensation  is  supposed  to 
be  adjusted  with  reference  to  the  hazardous 
nature  of  the  service,  and  the  employment 
is  entered  upon  with  a  view  to  the  discharge 
of  a  particular  duty;  hence  the  risks  inci- 
dent are  assumed  by  an  implied  stipulation 
under  the  emnloyment.  The  same  consid- 
erations, however,  do  not  apply  to  risks 
which  arise  subsequent  to  the  employment 
and  during  the  course  of  the  service,  Thes» 
the  employee  may  av<rid  by  quitting  tie  aerv- 
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ice.  If  he  Toluntarilf  couUuues.  honevei, 
without  complMnt  or  objection,  after  knowl- 
edge or  notice  of  their  existence,  under  con- 
ditions by  which  he  is  chargeable  with  an 
appreciation  of  the  danger,  and  where  Ordi- 
a&ry  prudence  would  require  of  him  a  dif- 
ferent course,  he  is  held  also  to  take  upon 
himself  the  reaponsibilitj  entailed  bj  the 
risk  he  ooDtinues  to  incur;  fukd  this  s-ppliea 
to  perils  engendered  bj  defects  in  applian- 
ces due  to  the  master's  fault.  Shmrm.  t 
Redf.  Ncg.  5th  ed.  SS  209, 209o.  The  rule  ie 
dearlj'  stated  by  Mr.  Justice  Devens  in  Leary 
T,  Boston  d  A.  K.  Co.  \39  Mass.  580,  584,  52 
AiD.Itep.  733,2  N.  E.  115,116.  HeBaya:"The 
■errant  assumes  the  dangers  of  the  employ- 
ment to  which  he  voluntarily  and  intelligent- 
ly consents,  and,  while  ordinarily  he  is  to  be 
■objected  only  to  the  haisards  necessarily  in- 
cident to  his  employment,  if  he  knows  that 
proper  precautions  have  been  neglected,  and 
«tiU  knowingly  consents  to  incur  t^e  risk  to 
-which  he  will  be  exposed  thereby,  his  as- 
sent dispenEefi  with  tlie  duty  of  the  master 
i«  take  such  precautions."  The  rationale  of 
litis  latter  rule  is  not  entirely  settled,  but 
tiie  opinion,  which  appears  to  be  adequate 
to  the  purpose,  is  that,  where  two  negligent 
Acts  conduce  to  an  injury,  the  responsibility 
attaches  to  the  one  that  stands  aa  the  prox- 
imate or  immediate  cause.  Thus,  if  a  mas- 
ter culpably  BufTers  defects  in  appliances  to 
<xiBt,  that  may  tie  a  contributory  cause  to 
an  injury  ensuing  by  reason  of  the  use  of 
such  appliances ;  but  if  a  senant,  being  ct^- 
Tiixant  of  their  defective  character,  volun- 
tarily consents  to  continue  in  their  use,  his 
«ct  in  one  of  negligence,  also,  and,  being  the 
nearest,  constJtutes  the  proximate,  cause, 
which  shifts  the  liability  from  the  master, 
And  the  servant  will  not  be  heard  to  com- 
plain. In  such  a  case  he  cannot  hold  the 
master  responsible,  although  culpable,  be- 
cause his  own  negligence  is  the  direct  and 
immediate  cause  of  the  injury.  Fitzgerald 
-v.  Connecticut  River  Paper  Co.  155  Mass. 
155,  29  N.  E,  464.  It  will  be  observed  in 
this  connection  (and  for  which  the  case  iurtt 
cited  is  authority)  that  one  does  not  volun 
tarily  assume  a  risk  who  merely  knows  that 
there  is  some  danger,  without  at  the  same 
time  appreciating  the  danger  to  irtiich  he  is 
■ubjecting  himself  by  accepting  or  continu- 
ing in  the  service,  while,  on  the  other  hand, 
he  does  not  necessarily  fail  to  appreciate  the 
risk  because  he  bopee  and  expects  to  encoun- 
t«r  it  without  injury.  Sometimes  the  cir- 
cumstances may  show,  as  a  matter  of  laiv, 
that  the  risk  is  understood  and  appreciated. 
At  other  times  they  may  present  a  question 
of  fact  for  the  jury.  Tt  is  always  the  duty 
of  the  master  to  provide  his  servant  reasona. 
biy  safe  tools  and  appliances  with  which  to 
work.  If  he  fails  in  this,  he  may  be  charged 
with  culpability,  unless  he  is  relieved  by  the 
•ct  of  the  servant  in  accepting  or  continu- 
ing in  the  service,  with  adequate  knowledge 
of  defects  and  a  due  appreciation  of  the  at- 
tending danger.  BJaks  which  are  incident 
to  the  business  must  not  be  confounded  with 
«uch  as  are  denominated  "obvious."  The 
former  sort  eomprlsea  those  which  accom- 
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pany  or  arise  from  tita  natural  or  usual 
meliLod  of  conducting  the  particular  busi- 
ness, and  has  more  special  relation  to  perils 
which  att«nd  the  business  generally,  while 
the  latter  includes  such  as  are  manifest  to 
the  sense  of  observation,  open  and  readily 
discernible,  whether  they  arise  from  the  na- 
ture of  the  business,  tJie  particular  manner 
in  which  it  is  conducted,  or  the  use  of  de- 
fective or  unsafe  appliances.  Now,  it  is 
urged  that  the  risk  to  which  plaintiff  sub- 
jected herself  was  both  an  incident  to  the 
business  and  obvioua.  The  authorities  ap- 
pear to  be  uniform  and  conclusive  that, 
where  a  machine  similar  to  the  Wendell  An- 
nihilator  in  principle  ia  operated  without  a 
gunrd  plate,  the  operator  assumes  the  risk; 
for  in  such  case  the  method  of  operation  is 
known,  and  the  peril  patent.  O'Connor  v. 
Whittall,  1G9  Mass.  663,  48  N.  E.  844;  Han- 
«on  V.  Hammell,  107  Iowa,  171,  77  N.  W. 
83B ;  Oreef  Broa.  v,  Broton,  7  Kan.  App.  394, 
51  Pac.  926;  Jones  v.  Robarta,  S7  II!.  App. 
fiO;  Berger  v.  Bt.  Paul,  M.  <f  Jf.  R.  Co.  39 
Minn.  7B,  38  N.  W.  814;  Boyle  v.  Sacelaior 
Blfom  LMUldry  Co.  95  Oa.  34,  21  S.  E.  1001; 
nickey  v.  Tnaffe,  105  N.  Y.  26,  12  N.  E. 
280.  In  the  case  at  bar  there  was  a  guard 
plate,  which  was  evidently  designed  to  les- 
sen, if  not  to  obviate,  the  danger  incident 
to  feeaing  fabrics  within  the  aperture  be- 
tween the  rollers,  and,  if  properly  adjusted, 
would,  no  doubt,  have  afforded  some  protec- 
tion; and  it  was  the  duty  of  the  master  to 
see  that  it  was  properly  adjusted.  Wooda 
V.  Long  Island  R.  Co.  11  Add.  Div.  16.  42  N. 
Y.  Supp.  140.  Indeed,  the  manager  of  the 
defendant  realized  as  much,  for  he  had  for- 
bidden the  employees  to  rejiulate  the  mn- 
ehine  in  any  form.  The  evidence  of  the 
plaintiff  tends  to  show  that  the  guard  was 
^ft  an  inch  and  a  half  above  the  table,  and 
an  inch  and  a  half  in  front  of  the  aperture. 
She  nays  her  hand  went  under  the  guard 
without  tonchin^r  it,  ana  that,  if  it  had  lieen 
properly  adjusted,  it  would  have  skinned  the 
whole  bacE  of  her  hand.  If  such  wa**  the 
adjustment,  the  guard  was  little  protection, 
except  as  it  may  have  served  as  a  warllin» 
that  there  was  danger  behind  it,  for  a  wo- 
man's hand  will  readily  pass  within  the 
space  of  a.n  Inch  and  a  haJf  as  far  as  the 
plaintiff's  was  shown  to  have  been  drawn  in. 
She  further  testified  that  in  her  estimation 
the  guard  was  too  high,  and  that,  if  It  had 
been  in  any  manner  a  protection,  her  hand 
would  not  have  been  caught;  that  she  had 
worked  at  other  mangles  without  the  guard 
rail  on,  and  did  not  realiie  the  danger  with 
this  machine,  because  of  this  tfuard  plate  for 
protection.  Thus  the  testimony  presents 
the  question  as  to  whether  the  guard  plate 
was  properly  adjusted.  It  is  insisted,  how- 
ever, that,  whether  it  was  or  not,  the  dan- 
ger behind  it  was  so  apparent  and  obvious 
that  the  court  should  say,  as  a  matter  of 
law,  that  the  plaintiff  assumed  the  risk'St- 
tending  the  service.  If  the  guard  plate  was 
so  adjusted  as  to  give  absolutely  no  protec- 
tion at  alt,  and  this  was  at  once  apparent, 
the  ease  would  not  be  different  from  one 
where  there  was  no  attachment  of  the  kind. 
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Knd  the  risk  would  be  obvious.  But,  if  the 
•djustment  does  in  foot  give  %ome  prot«c- 
tJon,  a.  prudent  person,  womd  be  led  to  place 
more  or  less  reliance  upon  ita  ava.i1abilit7 1 
and,  the  nearer  perfect  the  adjustment,  the 
leiB  would  be  the  danger  in  operating  the  ma- 
chine. It  may  or  ms,f  not  remove  the  dan- 
ger entirelj.  If  it  doea,  then  implicit  reli- 
anoe  may  be  placed  upon  it,  and  no  one  need 
apprehend  any  danger  from  the  eervice.  So, 
therefore,  the  dajiger  becomes  n  matter  ot  de- 

Jree,  depending  upon  the  manner  of  the  ad- 
iiatment  of  the  guard  plate,  which,  being  at- 
t&ched,  the  plaintiff  affirms,  she  supposed 
was  a  protection,  and  thereifora  did  not  ap- 

Sreciate  the  real  danger.  Under  these  eon- 
itions,  we  cannot  aay,  as  a  matt«r  of  law, 
that  ahe  awumed  the  risk  by  accepting  or 
continuing  in  the  service,  and  the  question 
was  property  left  to  the  jury  for  their  deter- 
mination. True,  the  plaintiff  operated  the 
machine  for  an  hour  or  so  with  the  plate 
detached,  hut  the  manager  directed  it  to  be 
put  back,  saying  it  was  too  dangerous.  The 
fact,  however,  was  not  calculated  to  warn 
her  of  the  danger  vrith  the  guard  on.  If  It 
had  any  tendency,  it  was  rather  to  lead  her 
to  believe  that  the  guard  would  protect  her, 
and  thus  cause  her  to  pay  less  heed  to  the 
real  danger.  So  we  CMiclude  the  nonsuit 
was  properly  denied. 

The  next  question  in  the  ease  arises  upon 
an  instruction  given  to  the  jury  as  follows: 
"If  in  this  case  the  plaintiff  brought  this  in- 

iury  upon  herself  by  her  own  fault,  there 
laving  been  negligence  on  the  part  o(  this 
defendant  or  not,  as  the  case  ma.y  be,  if  it 
has  been  shown  by  a  preponderance  of  the 
testimony  that  throuKh  some  other  acts  of 
the  defendant  it  failed  to  minimize  it, — 
failed  to  lessen  the  efTeots  of  the  injury, 
whereby  the  plaintiff  sustained  an  addition- 
al injury  than  oUierwise  would  have  been 
incurred.' — that  would  offer  a  claim  tor  con- 
sideration, which  should  be  regarded  by  the 
jury."  This  instruction  is  clearly  errone- 
ous, for  the  jury  are  thereby  told  that,  even 


if  plaintiff  was  at  fault  and  brought  th« 
mischief  upon  herself,  she  was  nevertheleea 
entitled  to  recover,  if  the  defendant  failed  to 
do  any  other  act  that  would  minimize  her  in- 
jury. We  presume  this  was  given  in  view 
of  the  testimony  adduced  from  whidi  it  i» 
argued  that  the  defendant's  managers  were 
not  sufficienUy  acquainted  with  the  techni- 
cal mechanism  of  the  mangle  to  be  able  to 
release  the  plaintiff's  hand  as  quickly  as  Uiey 
would  if  better  informed  in  relation  thereto, 
thus  prolonging  her  suffering  and  adding  to 
her  injury.  Proprietors  and  maaagers  are 
not  required  to  possess  themselves  of  tech- 
nical and  euiot  knowledge  of  the  detailed 
mechanism  and  workings  of  machinery,  with 
a  view  to  extricating  persons  from  perils  to 
which  they  may  subject  themselves  through 
their  own  folly  or  negligence.  So  that  it 
cannot  be  charged  against  the  defendant  that 
it  was  guilty  of  nogligenoe  in  not  having  k 
person  possessed  of  such  knowledge  conven- 
ient when  the  peril  arose,  so  as  to  extricat« 
the  plaintiff  from  her  dilamma.  It  is  un- 
usual to  anticipate  accident,  and  to  provide 
for  the  moat  speedy  relief  when  such  an  ex- 
igency arises.  There  is  no  intamation, 
either  by  the  evidence  or  the  ariFument  of 
counsel,  that  the  defendant's  managers  wil- 
fully or  wantonly  prolonged  the  sufferings 
ot  the  plaintiff,  while  it  must  he  conceded 
thut  they  did  all  they  could,  with  their 
knowledge  of  the  machinery,  to  extricate  the 

Slaintiff  ns  quickly  as  possible.  We  do  not 
nire  to  be  understood  as  Intimating  that 
they  did  not  possess  adequate  knowledge  to 
have  relieved  her  in  the  most  speedy  man- 
ner possible,  under  tbb  attending  circumstan- 
ces of  the  accident;  but  it  seems  plain  that 
they  did  all  they  could,  and  hence  are  not 
chargeable  with  negligence  in  prolonging 
her  suffering  and  thereby  adding  to  her  in- 

For  this  error  ttie  judgment  toill  he  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 
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(S3  Ohio  Bt.  4T8.) 

■1.  A  nollor  of  life  InearMee  Issaed 
on  thR  lite  of  ■  mlnop,  pajQbte  to  blm  If 
living  at  matarltT,  and  to  his  executors,  ad- 

•Headnotes  bj  the  CouST. 


mlnlstrators,  or  asalgas  In  case  of  deal!)  be- 
fore matiirlc;,  Is  not  absotutel;  void :  nor  are 
Dotei  glien  by  blm  for  premiums  void,  at- 
thougb  the  insureil  baa  power  to  elect  to 
avoid  both  on  arriving  Ht  majorltj :  nor  la  bis 
written  nssl^-nment  of  sucb  policy  durios 
mtnorlCr  necessarily  void. 
It.  Thv  obllvatlvn  on  tlie  part  of  the 
Fompsny  to  par  the  amonnt  of  tlie 
policy  on  tbe  beppeblng  of  tbe  event  can- 
templaled  furnishes  a  sufficient  coaslderatloo 
to  support  the  promise  to  pus  premiums, 
whether  such  promise  Is  made  by  the  Insured 
atone  or  by  another  Jointly  with  bim.     And 


Ordinarily  where  tbe  validity  of  lift  Ini 
aocs  to  secure  a  debt  Co  tbe  Insurer  has  b 
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questlaned  it  bai  beeo  on  tbe  ground  of  usury. 
This  defense  does  not  seem,  however.  lo  have 
been  set  up  Id  United  Security  Life  Ins.  &  T.  Co. 
V.  Rlti-hey,  18T  Pa.  1T3,  40  Atl.  9T8,  which,  sl- 
tbough  Dot  In  form  an  Insarance  to  secure  « 
loae.  bad  tbe  effect  ot  soch  a  transaction.  In 
this  esse  tbe  Insurance  company  gave  tbe  In- 
sured tbe  full  amount  of  Insarance  at  tbe  time 
tbe  cootract  was  entered  Into,  instead  of  after 


Uhioh  Cbktiul  LiPK  Ihburakck  Co.  v.  Hilliard. 


nicb  lamranca  contract  la  not  Intalld  at  a 
«r>g«rlDg  contract,  thousb  It  ll  indacol  bj 
one  wbo  baa  no  Inmrabla  Interaat  In  tbe  life 
o(  tbe  inaured,  and  who  Jolni  In  a  promlae. 
evidenced  by  promlanrj  notea,  to  pa;  pce- 
mlnmi. 
S.  Wben  an  applloaBt  for  a  loan  of 
■lOaer  from  >  life  iBanraBoa  aompiiiir 

of  iBtereat,  Klvlug  a  real-eatate  n)ortK>Ee 
•■  lecarlt;,  and  alao  procures  the  laaue  by 
tbe  compan;  of  an  Inaurance  poller  to  one  in 
wboae  life  he  hia  do  inmrable  lutereat,  and 
Ita  asalsnment  to  tbe  companr  aa  collateral 
aecurltr  upon  the  loan,  and  algna  premium 
notea  with  the  Inmred  In  order  to  glTe  Tatue 
to  tbe  poller  na  collateral,  mcb  poller  being 
upon  the  aaual  term*  and  condltloDB,  tbe  pre- 
mluma  paid  and  aKTced  to  be  paid  tbereoD 
will  not  be  regarded  ai  additional  Intereat  for 
tba  loan,  and  nanrloua. 
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parment  of  the  insurance  premiums  In  full, 
taking  back  a  roortga^.as  aecurlt;,  from  which 
mortgage  the  Insured  was  to  be  diaebarged  upon 
hia  death  before  the  matorltr  of  the  poller, 
wblcb  br  Ita  terma  waa  to  matare  In  Sfteen 
reara,  during  wblcb  time  mnathlr  premluma 
were  to  be  paid,  the  policy  In  other  respecta  be- 
ing similar  to  an  ordlnarj  endowment  policy, 
and  the  company  having  tbe  option,  on  a  tall- 
ure  to  par  any  premium.  o(  either  collecting  the 
premiums  aa  they  ahould  tall  due,  or  of  demand- 
ing repayment  of  tbe  amount  of  InsuTance  ad- 
vanced. The  cooTt  held  that  the  contract  was 
not  unfair  or  □ncDOBcloaable.  and  that,  wblle 
possibly  oITerlng  a  temptation  to  the  needy  or 
adventurous  In  tbe  possession  of  ready  money, 
It  waa  valid. 

II.  Uiurioui  tranjocllona. 

All  tbe  caaea  agree  that  If  tbe  requirement 
that  tbe  borrower  shall  take  out  a  life-Insurance 
policy  Is  Intended  as  a  shift  or  device  to  cover 
nanry  the  tranaactlou  will  be  Illegal.  In  deter- 
mining, however,  whether  such  Is  the  Intent 
there  la  s  condlct  of  opinion.  The  conrta  of 
New  York,  New  Jersey,  and  Ohio  hold  that  the 
mere  fact  that  auch  a  requirement  la  made  doea 
Dot  render  the  tranaactlon  usurious,  while  the 
Federnl  conrta  and  those  of  North  Carolina 
bold  that  such  a  requirement  makes  tbe  transac- 
tion usurious  per  le;  and  those  of  UlDoesotB 
bold  the  tranaactlon  nsurloua  where  the  lender 
hna  the  life  of  the  borrower  Inaured  for  a  lesa 
amount  than  Is  charged  br  It  tor  guaranteeing 
bla  life  during  the  continuance  of  the  loan. 
Tbe  greater  number  of  cases  seem  to  hold  auch 
a  transaction  Illegal  regardleta  of  tbe  rate  of 
premium  charged. 

Thua,  Washington  L.  Ins.  Co.  v.  Patersan  Silk 
Ufg.  Co.  S5  N.  J.  Eq.  leo,  holds  that  tbe  tact 
that  tbe  borrower  Is  required,  as  a  comlltlou  of 
obtaining  tbe  loan,  to  take  out  a  poller  on  bla 
life  with  tbe  lender,  tbe  latter  retaining  the 
amount  of  the  premium.  Is  not  evidence  of  a 
Dfurlous  transaction,  where  It  la  taken  out  st 
the  usual  rate,  and  It  doea  not  appear  In  aur 
other  way  that  It  was  deaigned  aa  a  cover  for 
EQlswtuI  Inlereat. 

And  the  transaction  Is  not  Illegal  wbere  one 
borrowing  from  a  life  Insurance  company  la  re- 
quired. SB  a  condition  of  obtaining  the  loan,  Co 
take  out  a  poller,  the  Qrat  premium   of  which 
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premium  charged  Is  the 
the  same,  aa  Is  usually  charged  for  the  kind  of 
policy  laken,  and  It  does  not  otherwise  appear 
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ERROR  to  the  Circuit  Court  for  Licking 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Plena, 
which  in  turn  affirmed  a  judgment  of  tlie 
Probate  Court  diaHllowing  a  portion  of  tbe 
claim  of  the  Union  Central  Life  Inaurance 
Company  upon  the  asaeta  of  the  estate  of 
,Tohn  Stea.wn,  deceased,  in  a  proceeding  to 
sell  real  estate  to  pa;  debta.     Reversed. 

Statement  by  Spe>r,  J.: 
The  plaintiff  in  error,  Uie  Union  Central 
Life  Inaurance  Company,  ia  a  corporation 
irganized  under  the  laws  of  Ohio,  having  ita 
ctpal  place  of  buainesa  at  Cincinnati, 
defendant  in  error,  J.  V.  Eilliard,  is  the 
administrator  of  the  eatate  of  John  Strawn, 
deceased,  and  the  other  defendants  in  error 
are  the  heir*  at  Ia.w  of  said  Strawn.  The 
option  below  waa  a  proceeding  in  the  pro- 
bate court  of  Lidclng  bf  the  administrator 
to  sell  the  lands  of  John  Strawn,  deceased, 

to  have  been  a  cloak  for  uanrr.  Homeopathic 
Mut.  L.  Ids.  Co.  v.  Crane,  2fi  N.  J.  Eq.  418.  Af- 
firmed In  27  N.  3.  Eq.  484.  In  this  case  there 
was  some  evidence,  but  not  sufficient  In  the 
opinion  of  tbe  court,  to  warrant  the  conclusion 
that  It  wri  understood  and  agreed  that  tbe  pol- 
icy ahould  not  be  contlnned  after  the  payment 
of  tbe  first  premium,  the  court  seeming  to  hold 
tbe  opinion  that  such  an  agreement  would  have 
rendered  the  transaction  usurious. 

And  In  Waahlngton  L.  lua.  Co.  v.  L«ne,  46  K. 
J.  Ii:q,  317,  le  Atl.  SIS,  ABlrming  46  N.  J.  Hlq. 
SIB.  19  Atl.  617.  the  borrower  claimed  that  tbe 
person  with  whom  she  dealt,  and  who  charged 
D  boDua  ot  MOO  tor  securing  a  loan  of  fS.OOO, 
required,  as  a  condition  of  making  the  loan, 
that  the  borrower  sboald  take  out  a  llfe-lnaur- 
ance  policy  In  the  company  making  tbe  loan, 
and  that  the  contract  waa  therefore  uaurlona. 
The  court  held  that  tbe  defense  was  not  made 
out,  as  It  waa  not  proved  that  tbe  company 
made  tbe  taking  oat  of  a  policy  a  condition  of 
the  loan,  or  that  It  had  any  Interest  In,  or 
knowledge  of,  the  bonus  charged.  The  advlaory 
maiter  also  ststed  Ihst  under  the  decisions  In 
the  two  preceding  cases,  with  which  he  stated 
that  be  did  not  disagree,  the  transaction  woald 
not  have  been  uaurloua,  even  If  tbe  taking  out 
of  the  policy  had  been  made  a  condition  of 
granting  tbe  loan. 

And  John  Hancock  Mut.  L.  Ina.  Co,  v.  Nich- 
ols. CIS  How.  Fr.  SOS,  holds  that  a  life  Insurance 
company  may,  as  a  condition  of  granting  a  loan, 
require  the  Insured  to  take  out  a  policy  wltb 
It,  statlog  that  the  company  must  Invest  Its 
mrplua  fnnda,  and  that  to  confine  Its  loans  to 
Its  own  patrons  Is  no  more  than  fair  reciprocity, 
and  that,  while  there  might  be  caaea  where  the 
iaauing  of  poUdes  of  life  Insurance  was  resorted 

rions  transaction,  sucb  was  not  the  caae  here. 

And  in  Union  Cent.  L.  Ins.  Co.  v.  Morrow. 
16  Ohio  C.  C.  351.  Afllrmed  without  opinion  In 
61  Ohio  St.  B61,  D7  N.  E.  1133,  the  borrower 
waa  required  to  take  out  a  leu-payment  policy 
of  S2,uO0  Bs  a  condition  of  obtaining  a  loan  of 
(1,000  payiible  In  Ave  years,  and  to  give  a  note 
and  mortgage  for  (1.164.88,  the  tl»4.88  being 
tor  premiums  on  the  policy.  Tbe  court  held 
that  the  question  of  usury  waa  not  properly  be- 
fore It.  na  It  had  not  been  pleaded,  but  did  eon- 
alder  tbe  queatlon,  and  beld  that.  a\thongh  the 
loan  and  tbe  Inaurouce  constituted  one  trans- 
action In  a  certain  aenae.  yet,  aa  the  company 
would  bave  be?n  liable  on  the  policy  If  the  In- 
sured had  died  immediately  after  tbe  policy  was 
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In  that  oounty,  to  pay  debU;  the  petition 
alio  declaring  upon  a  certun  mortgage  given 
bf  the  deceased  in  his  lifetime  to  Hilliard 
individuajly,  and  making  the  life  insurance 
company,  mortgagee,  and  tha  heira  at  law 
of  uie  deceftwd,  parties  defendant.  In  its 
answer  and  cross  petition  the  companj  set 
up  and  a«ked  to  recover  upmi  ft  note  for 
$10,500,  and  others  not  in  controversy  here, 
■igii«d  by  said  John  Stra.wii,  less  certain 
payments  credited,  and  to  foraelose  a  mort> 
gage  on  Hie  premiaes  described  in  the  peti- 
tion given  by  Strawn  to  secure  the  same; 
also  upon  two  notes  for  2632  each,  signed  by 
one  Edward  L.  Roberta  and  John  Strann. 
being  two  of  a  series  of  four  notes  for  like 
amount,  and  to  foreclose  a  mortgage  on  the 
same  premises,  given  by  Strawn  to  secure 
the  lost-mention^  notes.  Issue  was  taken 
by  the  administrator  and  by  tie  beira  con- 
testing wholly  the  last -mentioned  claim  of 
the  company,  and  insisting  that  its  recov- 
ery should  be  confined  to  the  sum  of  $12,- 
500  and  some  inlorest,  less  divers  payments 
alleged  to  have  been   received  by  the  com- 


pany, particularly  stated  in  thdr  anawer. 
Trial  in  the  probate  court  resulted  in  a  judg' 
meat  and  decree  subetantiall;  u  claimed  t^ 
the  administrator  and  heirs,  from  which  the 
company  appetJed  to  tba  common  pleas.  In 
the  latter  court  a  separate  finding  of  facts 
and  law  was  had,  ajMl  a  judgment  and  de- 
cree of  similar  legal  effect  to  ^at  of  the  pro- 
l>ate  court  wus  rendered,  from  which  error 
was  prosecuted  by  the  company  to  the  cir- 
cuit court,  where  the  judgment  was  afiirmed, 
and  the  compsnv  brings  error  here.  Addi- 
tional tacts  will  be  stated  in  the  opinion. 

ifettrs.  Charles  Follett  and  Bbutwell 
&  RAmsflT,  for  plaintiff  in  error: 

The  insurance  company  might  lawfully 
require  the  borrower  to  take  out  insurance 
upon  hia  own  life  and  for  bis  own  benefit,  as 
a  condition  of  loaning  money  to  him,  and 
such  a  trajisactian  would  not  be  usurious, 
although  the  full  le^  mte  of  interest  waa 
charged  for  the  loan. 

Union  Cent.  L.  Ina.  Co.  t.  Jforrotc,  18 
Ohio  C.  C.  361,  61  Ohio  St.  661,  67  N.  B. 


Isaued,  the  subject-matter  ol  the  contract  was 
4iTliltde.  and  the  transaction  was  oot  asurlous. 
The  coart  below  Mid  In  T  Oblo  Dec.  118,  that 
the  transaction  was  oiarlous.  but  that  It  was 
not  available  to  the  borrower,  aa  uaur;  had  not 
lieen  pleaded. 

And  In  Union  Cbitt.  L.  Ihs.  Co.  t.  Hii.i.iAaD 
tbe  borrower,  who  waa  too  old  to  take  out  In- 
xnmnce  on  his  own  UCe,  took  oat  with  the 
lender,  as  a  condition  of  obtaining  the  loan,  an 
Inaarance  on  the  life  of  hla  grandson  to  whom 
It  was  made  payable,  the  borrower  algulng  tbe 
premium  notes  with  the  grandson,  and  the  pol- 
ler being  Biilgneil  to  Che  companj  as  secnrlt;  In 
addition  to  a  real-estate  mortgage  given,  the 
legal  rate  of  Interest  being  charged.  The  court 
held  that,  as  the  poller  was  not  aa  nnuaual  one. 
and  the  customarT  rates  of  premiums  and  terms 
were  Imposed,  tbe  requirement  that  the  pollc; 
abould  be  taken  out  In  addition  to  tbe  charge 
of  legal  Interest  did  not  make  the  transaction 
usurious,  even  If  the  borrower  was  considered 
as  not  bavins  an  Insurable  Interest  In  the  grand- 
son's life.  Id  tbe  court  below.  IS  Ohio  C.  C. 
4S4,  the  opinion  being  written  by  Smyaer.  J., 
the  same  Jndge  who  wrote  tbe  opinion  In  Union 
Cent.  L.  Irs.  Co.  v.  Morrow,  18  Ohio  C.  C.  BBl. 
supra,  tbe  transaction  was  held  to  be  naurlons 
on  the  ground  that  neither  the  borrower  nor  the 
Insurance  company  had  an  Insurable  lutsrest  In 
tbe  grandson's  life,  and  therefore  tbe  Insurance 
company  was  In  effect  obtaining  the  amonnts  of 
tbe  premiums  paid  In  excess  of  the  legal  rate  ot 

la  Craig  t.  HcMdIIId.  B  Dana,  311,  a  loan 
was  made  to  enable  a  alave.  who  had  obtained 
bis  freedom,  to  purchase  his  son.  who  wss  still 
a  slave,  the  lender  taking  a  bill  of  sale  of  tbe 
■on  as  sef  urlly,  and  It  was  agreed  that,  on  re- 
deeming the  son  from  the  iMrrower.  a  reasonable 
allowance  aot  exceeding  10  per  cent  per  ananm 
«D  the  amount  of  the  loan  should  be  made  for 
tbe  riak  of  tbe  son's  desth  during  the  period 
before  redemption.  The  court  held  tbat  tbe 
-    ■  r  the  stipulated  amc— -•   '—  '—  '- 
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On  the  other  hand,  sev 
requirement  that  the  boi 
with  the  lender  an  Insurai 
the  tranaactlon  usurious  i 

SS  L.  R.  A. 


rIouB.  and 
condition  ot  redemp- 

ral  cases  hold  that  a 
'ower  sball  take  out 
ce  on  hla  life  renders 

oD  orgsDlied  to  loan 


money  and  Insure  lives  requires,  as  a  condition 
of  granting  a  loan  on  wblcb  the  hlgheat  legal 
rate  o(  Interest  la  charged,  that  the  tHjrrower 
shall  take  out  wltb  It  a  policy  on  his  own  lite  or 
tbet  of  another  person,  and  keep  the  premiums 
paid  up,  and  that  a  failure  to  keep  tbe  pre- 
miums paid  shall  make  tbe  loan  payable  Im- 
mediately, the  transaction  Is  Illegal.  Che  Insur- 
ance contract  being  a  cover  for  usury.  Uls- 
sourl  Valley  L.  Ins.  Co.  v.  EltCle,  1  MeCrair, 
234.  2  Fed.  113. 

And  National  L.  Ids.  Co.  v.  Harvey,  2  Me- 
Crary,  HT8.  T  Fed.  808,  following  the  precedljif 
case,  bolda  that  where  the  maximum  rate  of  In- 
terest Is  charged  and  taken  and  the  payment 
of  the  Insurance  premium  Is  required  In  ad- 
vance, and  tbe  taking  out  of  the  policy  Is  made 
a  condition  precedent  to.  and  a  farther  coDsld. 
eratlon  for,  the  loan.  Che  tranaactloa  Is  usu- 
rloni,   although  Che  premiums  charged  are  not 

And  Ctajfue  v.  Their  Creditors.  3  La.  114,  30 
Am.  Dec.  300,  holds  that  an  exchange  of  notes 
bearing  6  per  cent  Interest  only  la  usurlons, 
where  one  party,  aa  a  condition  of  making  tbe 
exchange,  requires  tbe  other  to  Insure  certain 
lives  with  Che  former,  although  at  tbe  ueual 
rate  of  premiums  charged,  and  send  their  crops 
to  It  for  sale,  under  the  New  York  statute, 
wblcb  the  court  atatee  waa  Intended  to  prevent 
the  taking  ot  more  tbsn  legal  Interest  by  any 
device  which  Che  wit  of  man  might  Invent. 

It  would  seem  that  the  Louisiana  court  In 
the  preceding  case  was  mlatakrai  as  to  what  the 
courts  of  New  York  would  hold  In  each  a  case, 
from  the  decision  In  John  Hancock  Mat.  L.  Ins. 
Co.  V.  Nichols,  M  How.  Pr.  SOS.  tupra.  and  also 
from  the  decisions  In  New  York  F.  Ins.  Co.  v. 
Donaldson,  8  <iiv.  Cb.  19B,  and  Dtica  Ids.  Co. 
V.  Cadwell,  3  Wend.  2se.  wblcb  hold  that  a  loan 
from  a  fire  Insurance  company  Is  not  usarloas 
because  tbe  borrower  Is  required,  as  a  condition 
ot  obtaining  the  loan,  to  keep  the  mortgaged 
pfemlsea  Insured  with  the  lender  at  Che  usual 

Where  an  Insurance  company  requires  the 
borrower  to  pay  Interest  at  the  highest  legal 
rale,  and  at  tbe  same  time  fake  out  and  as. 
El;n  to  the  company  an  endowment  policy,  tbe 
moDlbly  payments  on  which  during  the  endow- 
RieoC  period  more  then  equal  tbe  amount  or  Ihe 
loan,  the  transaction  la  usurious  under  Vs. 
Code.  H  :S17,  2818.  making  all  contracts  and 
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1133;  Wellington  L.  In».  Oo.  y.  Paierann 
Silk  Mfg.  Co.  25  N.  J.  Eq.  160;  Oroavenor 
V.  Flax  <E  Hemp  Mfg.  Co.  2  N.  J.  Eq,  453 ; 
■ariffln  V.  How  Jersey  Oil  Go.  11  N.  J.  Eq. 
CO;  Otica  Ina.  Go.  v.  Cadivetl.  3  Wend.  2B5; 
Neu)  York  F.  Im.  Co.  v,  Donaidaon,  3  Edw. 
Ch.  199. 

In  all  Uieav  caaM,  where  there  is  no  Btatr 
ute  to  the  cxintra^,  Uie  general  rule  of 
courta  of  equity,  that  ha  who  eefkt  equity 
nuBt  do  equity,  appliei. 

Tyler,  Uaury,  439. 

Yet  the  plaintiff  maices  no  tender  back  of 
<he  policy,  and  no  attempt  to  have  it  can- 
celed by  decree. 

Nonpayment  of  the  premium  notes  did  not 
forfeit  the  policy.  TTiey  gave  Uio  insurer 
the  option  of  declaring  a  forfeiture.  This 
requires  an  overt  a«t,  brought  bonM  to  the 
insured. 

Mutual  L.  Ina.  Co.  v.  Freneh,  30  Ohio  5t 
240.  27  Am.  Kep.  443. 

Ucssf-a.     J.     V.     HiUUrd,     Jahn     H. 


iwATts,  and  Kiltler  Jfc  Klbler,  for  de- 
fendant in  error : 

Tlie  case  at  bar  is  to  be  distinguished 
from  a  cam  in  which  an  insured  insures  his 
own  life  for  the  benefit  of  another,  because 
the  law  is  that  any  person  may  inaura  hia 
own  lite  for  thq  benefit  of  another. 

mibert  V.  Mooae,  104  Pa.  74,  49  Am.  Rep. 
fi70:  American  Life  &  Health  /tm.  Co,  v. 
Robertalwo,  28  Pa.  189;  Campbell  v.  Ncio 
EngUtnA  Mut.  L.  Ins.  Co.  98  Maas.  381; 
£Uia  L.  Ina.  Co.  v.  France,  04  U,  8.  561,  24 
fj.  ed.  287 ;  Connecticut  Mut.  L.  Ina.  Co.  v. 
fichaeffr,  94  U.  S.  467,  24  L.  ed.  251 ;  Thicker 
V.  Muliull  Ben.  L.  Go.  50  Hun.  50,  4  N.  Y. 
Supp.  505 ;  Franklin  h.  Ina,  Oo.  v.  Befton, 
53  Ind.  380. 

And  even  a  stranger. 

Johnson  v.  Van  Eppa,  110  III.  661 ;  Hear- 
ing's Succession,  26  La.  Ann.  326;  Langdon 
V.  Union  .Vut.  L.  Ins.  Co.  14  Fad.  272;  Tal- 
ton  V.  National  Fund  L.  Ataur.  Co.  20  N,  Y. 
32. 

The  fact  that  John  Strawn  agreed  to  pay 
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.,  88  Fed.  748. 
beld  that  b}  the  transac- 
tion the  borrowei'  was  almplf  glvea  an  easy  and 
coDTenLent  wa;  of  depositing  with  the  lender 
bis  lustntmeDiB  tor  tbe  payment  of  his  debt, 
and  thai  lie  bsd  no  contlngept  interest,  even  If 
be  «hauli1  die  before  tbe  debt  matured. 

And  where  the  borrower  la  reqalred,  as  a  con- 
dition of  obtaining  a  loan  on  wblcb  the  bigbeat 
legal  rate  of  Interest  la  charged,  to  take  ont 
witb.  and  Rsaign  to,  the  lender  an  endowment 
(»llcT  on  wblcb  tbe  latter  baa  the  chance  of 
making  1300  if  tbe  borrower  lire*  through  the 
endowment  perlckd,   tbe 
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than  (be  lawmi  rate  i 

mone;.  but  that  caaa 

differ  >e  to  the  appll 

and  that  while  a  tew  cases,  Including  Wasblng- 

toc  L,  Ina  Co.  v.  fsteraon  Silk  Mtg.  Co.  2B  N.  J. 

Rq.  100,  ittpra.  and  Homeopathic  Uut.  L,  Ina. 

Co.  T.  Crane,  2S  N.  J.  Eq.  418.  aupra,  hold  that 

It  ia  not  aBurloaa  per  is  for  a  life  Inaarance 

company  to  require  a  would-be  borrower  to  take 

out  a  policy  of  Insurance  as  a  condition  prece- 

doDt  to  the  loan,  none  of  them  decide  that  the 

transaction    would    not    be    usurious    If    so    In. 

tended,  and  that  the  great  weight  of  authorities 

Is  to  the  effect  that  It  is  uaurlons  per  se. 

And  Csrter  t.  Llfa  Ins.  Co.  12S  N.  C.  388.  30 
B.  K.  341,  holda  a  similar  transaction  to  be  UBU- 
rlous,  approving  the  preceding  case  of  Miller  v. 
Life  Ins.  Co.  118  N.  C.  612,  24  a.  K.  484.  with- 
out further  discussion  of  the  matter. 

And  In  Uoon  v.  Union  Mut.  L.  Ins.  Co.  ss  ei- 
plalned  In  a  letter  by  complainant's  solicitor  tn 
a  Cent.  L.  J,  346.  a  borrowar  of  320.000  was  re- 
quired to  take  ont  inaurance  for  (76.000  on  tbe 
tlvoB  of  himself  and  two  brotbera  tMSl,  being 
deducted  from  the  loan  as  premiums.  |1,440  as 
Interest  In  advance,  ISOO  for  services  rendered 
in  the  caee  and  (600  aa  commissions  to  the  com- 
pany's sgent.  tbe  bighest  legal  rate  of  Interest 
being  cbargad.  Tbe  court,  Dillon,  United 
63  L.  R.  A.  ! 


States  Circuit  Judge,  held  that  the  transactttxi 
wsB  Illegal  mainly  because  tbB  borrower  was  re- 
quired to  take  out  such  a  large  Inaurance,  and 
also  becauae  ot  tbe  commlaalons  paid  to  the  In- 
surance agent.  Only  an  Interlocutory  decree 
had  been  rendered  when  tbe  letter  was  written, 
and  the  case  does  not  seem  to  have  ever  been 
DfT.clally  reported. 

And  where  the  lender  reinsures  tbe  life  ot  the 
borrower  for  less  than  It  charges  for  guarantee- 
ing to  cancel  the  debt  In  case  of  bli  death,  tbe 
traoxactlon  la  □snrlona. 

Tbua  In  Missouri,  K.  &  T.  Truat  Co.  v.  Krum- 
selg,  23  C.  C,  A.  1,  40  tJ.  8.  App.  620,  77  Fed. 
82,  AlSrmlng  Tl  Fed.  3S0,  a  borrower  of  (2.000 
was  required  to  pay  (3.600  in  monthly  Inatal- 
inenta  of  (30  each  during  a  period  of  ten  years, 
the  contract  atatlng  that  such  amount  waa  in- 
teoded  to  cover  the  principal  snm  loaned.  Inter- 
est and  cost  of  guaranty  to  cancel  debt  In  csseof 
death.  It  was  agreed  that  tbe  debt  ahould  be 
canceled  on  the  death  of  the  borrower  at  any 
time  before  the  maturity  of  the  debt  If  all  In- 
Btalmenta  had  been  paid.  The  lender  had  an 
agreement  wItb  an  Insurance  company  by  which 
the  lives  of  Its  debtors  were  Insured  therein,  and 
after  deducting  the  premiums  required  to  keep 
auch  InauFoore  in  force  the  lender  would,  under 
tbe  contrscl.  receive  back  nearly  (500  In  ei- 
ceaa  of  the  highest  legal  rate  of  Interest.  The 
court  held  that  tbe  transaction  was  a  mere 
cover  for  usury,  and  on  appeal  to  the  Supreme 
Court  the  Judgment  was  aOlrmed  In  172  U.  S, 
BBl.  43  L.  ed.  474,  19  Sup.  Ct.  Rep.  1T9. 

In  Missouri.  K.  A  T.  Truat  Co.  v.  UcLachlsu, 
69    Minn.    488,    81    N.    W.   S30.   tbe   c 


r  for 


We  bad  giippooed  that  1 
course  of  oar  professions!  and  Judlclsl  ei- 
pcrtenrc  we  bad  met  with  about  all  the  forms 
of  con'ract  which  have  been  devised  by  the  In- 
genuity ot  modern  assoclatlona  of  tbis  and  alm- 
llar  kinds,  bot  this  one  Is  entirely  novel  to  ua 
It  Is  certainly  unique,  snd  after  a  careful  etudy 
of  nil  Its  provisions  it  seems  clear  to  ns  that  It 
must  have  been  contrived  for  the  purpose  of 
evading  either  the  Insurance  laws,  or  the  usury 
laws,  or  both,  of  tbIs  state.'' 

And  In  Mathews  v.  Missouri,  K.  4  T.  Trust 
Co.  69  Minn.  318.  72  S.  W.  121,  tbe  transaction 
wss  held  to  be  Identlcsl  wltb  that  In  tbe  pre- 
ceding caae,  and  governed  by  It. 
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the  premiuma  do«a  not  add  anything  to  the 
validity  of  the  transactioD. 

Altna  L.  Ilia.  Co.  v.  France,  94  U.  S.  561, 
24  L.  ed.  £ST;  St.  John  v.  Atnerioon  Hut.  L. 
Inn.  Co.  13  N.  Y.  31,  64  Am.  Dec.  520. 

The  insured  must  have  an  interest  in  the 
aubject-matteT  ot  the  ineuraDce.  A  poHcj 
of  insurance  (Stained  upon  a  subject  ia 
which  the  insured  has  no  interest  is  void, 
whether  or  not  it  is  so  stipulated  therein. 
The  notes  given  for  the  premiums  upon  such 

Betach  V.  BinnisBippi  Int.  Co,  28  Ind.  64; 
Fowler  v.  New  York  Indemnity  Ins.  Co.  2B 
N.  Y.  422;  reabodti  v.  Washington  County 
Mut.  Ins.  Co.  20  Barb.  339;  Freeman  v.  Ful- 
ton F.  Ins.  Co.  38  Barb.  247;  Tallman  v. 
Atlantic  Fire  d  Marine  Int.  Co.  29  How. 
Pr.  71;  Sawyer  v.  Mayheio,  61  Me.  398; 
Sweeny  v.  Franklin  F.  Ina.  Co.  20  Pa.  337 ; 
Trenton  Mut.  L.  d  F.  Ins.  Co.  v,  Johnson, 
24  N.  J.  L.  376;  Howry  v,  Eome  L.  Ina.  Co. 
9  P.  I.  346. 

In  life  insurance,  aa  in  other  kind  of  in- 
surance, the  assured  must  have  an  interest 
In  the  life  insured;  and  where  insurance  is 
effected  bj  one  person  on  the  life  of  another 
the  assured  must  ehow  himself  to  have  poe- 
•eased  va  interest  in  the  life  of  that  other 
at  the  time  the  ineurance  was  effected. 

Bevin  v.  Connectiaut  Mut.  L.  Ina.  Co.  23 
Conn.  244;  Ruse  v.  Mutvat  Ben.  L.  Ina.  Co. 
23  N.  Y.  516;  auardian  Mut.  L.  Int.  Co.  v. 
Rogan,  80  III.  38,  22  Am.  Rep.  190;  Frank- 
lin L.  Int.  Co.  y.  Sefton,  63  Ind.  380;  Tren- 
ton Mut.  L.  it  F.  Ina.  Co.  v.  Johnson,  24  N. 
J.  L.  676. 

And  sulwtanttal  pecuniary  interest  is  suf- 

Eoyt  V.  New  York  L.  Int.  Co.  3  Bosw.  *40. 

The  insurabla  interest  of  a  father  in  the 
life  of  bis  child  U  sustained  only  on  the 
ground  that  the  father  is  entitled  to  the 
services  of  the  child. 

Mitohett  T.  Union  L.  Ina.  Co.  46  Me.  104, 
71  Am.  Dec.  S29. 

Hie  relation  of  nephew  and  uncle  does  not 
constitute  an  insurable  int«Test  to  enable 
either  to  insure  the  life  of  the  other. 

Singleton  v.  8t.  Louit  Mut.  Ina.  Co.  66 
Mo.  63,  27  Am.  Rep.  321. 

The  insurable  interest  in  the  life  ot  an- 
other arises  from  the  rdationa  of  the  party 
taking  the  insurance  to  the  insured,  bo  that 
from  the  relations  thus  established  there 
may  be  some  expecbmcy  of  advantage  or 
benefit  from  the  continuance  of  the  insured's 
life. 

Keyatone  Mut.  Ben.  Aaio.  v.  Norris,  115 
Fa.  440,  8  At).  638;  Price  v.  Supreme  Lodge 
K.  of  H.  68  Tei.  361,  4  S.  W.  633;  Amick  v. 
Butler,  111  Ind.  STB,  60  Am.  Rep.  722,  12  N. 
E.  61S;  Connecticut  Mut.  L.  Ina.  Co.  \. 
Lucks,  108  U.  S.  498,  27  L.  ed.  800,  2  Sup. 
Ct.  Rep.  949;  Corson's  Appeal,  113  Pa.  438, 
67  Am.  Rep.  479,  6  Atl.  213. 

Where  a  third  party  without  any  insur- 
able intermt  in  the  life  of  another  procures 
a  policy  of  insurance  on  the  life  ot  such  per- 
son, either  by  having  a  policy  issued  directly 
to  himself,  or  1^  having  the  person  whose 
life  is  insured  talcs  out  a  policy  to  himself 
nL.K.  A. 


and  then  assign  it,  the  transaction  is  a  roerv- 
speculation  on  the  lite  of  another,  and.  as- 
such,  contrary  to  public  policy  and  void. 

LamOttt  v.  Grand  Lodge  I.  L.  of  U,  31  Fed. 
180;  Wantook  V.  Davis,  104  U.  S,  775,  26 
L.  ed.  024;  Beigriat  v.  Schmaltz,  113  Pa.  320, 
fl  Atl.  47;  DoK^s  v.  Hoffer,  16  W.  N.  C. 
18.5. 

A  policy  of  insurance  on  the  life  of  an- 
other, taken  by  ona  who  has  insurable  in- 
terest in  it,  tor  the  purpose  of  assigning  it 
to  a  third  person  who  has  no  such  insurable 
interest  in  it,  is  void  as  a  wagering  policy 
in  the  hande  of  the  assignee. 

Keystone  Mut.  Ben.  Aaso.  v.  Morris,  115- 
Pa.  446,  S  Atl.  038. 

The  law  forbids,  from  considerations  of 
public  policy,  any  person  to  insure  the  life 
of  another  unless  he  has  some  interest  in. 
the  life  of  such  person. 

1  Bacon,  Ben.  Soc.  f  24S;  Ruae  v.  Mutual 
Ben.  L.  Ina.  Co.  23  N.  Y.  516;  Loomia  v. 
Eagle  Life  £  Health  Ina.  Co.  6  Gray,  398 ; 
Wamock  v.  Daoia,  104  U.  S.  779,  28  L.  ed. 
927 ;  Tate  v.  Commercial  Bldg.  Aaso.  97  Va. 
74,  46  L.  It.  A.  243,  33  S.  E.  382. 

The  notes  of  John  Strawn  are  vind  tor  t^e 
want  of  any  consideration,  and  because  of 
the  want  of  authority  in  the  company  under 


miums  thereon,  in  addition  to  the' highest 
legal  rate  of  interest  on  Uie  amount  loaned, 
it  is  generally  held  that  the  profit  thus  de- 
rived by  the  lender  is  equivalent  to  addi- 
tional interest,  and  therefore  usurious. 

iliasouri  Valley  L.  Ina.  Co.  v.  Kittle,  » 
McCrarv.  234,  2  Fed.  113;  Nationai  L.  Ina. 
Co.  V.  Harvey.  2  McCrary.  576,  7  Fed.  805 ; 
CJague  v.  Their  Creditors,  2  I*.  114,  20  Am. 
Dec  300. 

Where  a  transaction,  whatever  its  form, 
is  in  fact  a  usurious  lending;  of  money,  the- 
transaction  is  a  usurious  one,  sod  will  b» 
dealt  with  as  sux^i  by  the  court. 

Smith  V.  Croaa,  90  N.  Y.  649. 

On  the  question  of  usury  it  is  the  Inten- 
tion of  the  parties  which  determines  the  na- 
ture of  the  transaction. 

Tyaon  t.  Rickard,  S  Harr.  k  J.  109.  5  Am. 
Dec.  424;  Sylveater  v.  Swan,  B  Alien,  134, 
81  Am.  Dec.  734;  ifaine  Bank  v.  Suits,  » 
Mass.  40 ;  Kilgore  v.  Dempsey,  26  Ohio  St. 
413,  IS  Am.  Rep.  306;  Bamtat  v-  Hoskina, 
100  Pa.  661;  Austin  v.  Walker,  46  Iowa, 
527. 

An  Bgreem«it  to  talce  an  inauraiica  yolU^ 
and  pay  the  premdiuns  thereon,  and,  in  ad- 
dition, to  pay  the  highest  leiml  rat«  of  In- 
terest on  the  taaaty  lent  on  sueb  policy,  is 

Misaouri  FaII«y  L.  Ina.  Co.  v.  Kittle,  1 
MoCrary,  234,  2  Fed.  113;  National  L.  Ina. 
Co.  V.  Harvey,  2  McCrsjy,  576,  7  Fed.  805. 

Spear,  J.,  delivered  the  opinion  of  thv 

llie  contention  here  relates  wholly  to  the 
legal  eCTeet  ot  the  transaction  involving  the 
giving  of  the  notes  last  referred  to  In  th» 
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foregoing  Blatement.  The  first  claim  of  the 
company  wae  upon  notes  Mid  mortgage  given 
for  a,  loan  oi  money  to  John  Stra.wii,  and  the 
other  upon  ootea  and  mortffafra  given  to  ne- 
cure  a  sum  advanced  bj  the  oainpauy  to 
«nab1e  the  dece««ed  to  pny  premiums  upon 
a  policy  of  life  inaurance  isaued  by  the  com- 
pany on  tbe  life  of  one  Edward  L.  Roberta, 
and  by  him  awiened  to  the  company  as  col- 
tater^  security  for  the  loan  made  to  Strawn. 
It  was  claimed  by  the  administrator  and 
heirs,  and  found  by  the  aonunon  pleaa  and 
circuit  courts,  that  tlie  loan  of  money  and 
the  isBuiug  of  the  policy  were  pai'ta  of  one 
and  the  same  tranaaction,  and  w«re  a  mere 
device  on  the  part  of  Uie  company  for  se- 
curing upon  tbe  loan  a  larger  rate  of  inter- 
est than  the  legal  rate;  that  the  transaction 
was  usurious,  and  that  the  company  was  en- 
titled only  to  tbe  face  of  the  loan,  with  in- 
terest at  6  per  cmt,  leas  certain  payments 
which  they  claimed  had  been  made.  FerU- 
nent  fact*  oecesaary  to  an  underBtanding  of 
the  questions  presented  follow. 

April  30,  1689,  John  Strawn  applied  to  the 
Union  Central  Life  Insurance  Company  for 
a  loan  of  212,500  for  five  years,  with  inter- 
nt  at  7  per  emt,  payable  annually,  tsnder- 
ing  as  security  a  mortgage  upon  244  acres 
of  land,  being  part  of  the  land  involved  in 
this  enit  'nie  company  declined  to  loan 
the  amount  on  the  security  alone  of  the  land, 
but  would  do  BO  if  added  thereto  there  were 
given  the  additional  security  of  a  life  insur- 
ance policy.  Thereupon,  May  30,  1BS9, 
Strawn  executed  and  delivered  to  the  com- 

C7  flTe  principal  notes  for  the  loan;  one 
$10,500,  due  in  five  years,  and  loar  for 
SSOO  each,  dne  in  one,  two,  three,  and  four 
years,  wi^  interest  ooupons  attached  to 
each  for  annual  interest,  and  a  mortgage  to 
secure  the  same  on  the  land  referred  to. 
Also  another  mortgage  oa  the  same  land  to 
secure  the  payment  of  four  premium  notes 
of  t5.12  each,  doe  in  one,  two,  three,  and 
four  years,  and  to  bear  interest  at  8  per 
cent  after  maturity;  the  notes  being  exe- 
ented  by  Edward  L.Roberts  and  JohnStrawn, 
and  given  for  the  payment  of  annual  pre- 
miums on  the  policy  of  insurance  issued  by 
the  company  on  the  life  of  Roberts.     The 

Solicy  wae  a  ten-year  annual  life  rate  en- 
owment  policy,  which  required  all  pay- 
mente  to  be  paid  up  in  ten  years.  In  order 
to  give  the  poli<7  value  as  collateral,  the 
pfeminm  for  five  yean  wae  paid  in  advance; 
that  is,  five  annual  premiums  at  tlie  regular 
rate  were  properly  discounted,  and  thus 
paid  at  tbe  inception  of  tie  policy.  This 
payment  waa  made  t^  the  advance  of  the 
•mount  by  the  company  and  evidenced  by 
the  notes  of  the  insured  (Roberts)  and  John 
Strawn,  secured  by  morttfa^  by  Strawn,  as 
stated  above,  the  notes  being  treated  by  the 
company,  as  between  it  and  the  Insured,  as 
cash.  The  poli^  was  then  aasigned  by  Rob- 
erts to  the  company  as  collateral  to  the 
mortgage  given  to  secure  the  larger  loan. 
Roberts  was  a  minor,  eighteen  years  of  age, 
a  grandson  of  Strawn;  and  the  trial  court 
found  Strawn  Itad  an  insurable  interest  in 
the  life  of  Roberta  iotelj  from  the  fact  that 
UL.R.A. 


Roberts  was  his  grandson,  no  other  relatim 
existing  betweeu  them  giving  such  interest. 
It  further  found  that  the  policy  is  not  a 
wagering  policy,  and  lor  tnat  reason  not  il- 
legal, void,  or  without  consideration. 
Strawn  himself  was  not  an  insurable  sub- 
ject on  account  of  his  advanced  age,  and 
hence  the  requirement  that  the  policy  be 
upon  tlie  life  of  another,  and  that  Strawa 
should  secure  the  payment  of  tbe  premiums. 
The  grandson  was  without  means,  and  un- 
able to  pay  them.  The  policy  wae  made 
payable  to  the  insured,  if  living  at  maturity, 
and  in  case  of  death  prior  to  maturity  to  his 
executors,  administrators,  or  assigns.  It 
Bclcnowledged  receipt  of  $532,  the  first  pre- 
mium, ana  the  four  notes  of  like  amount, 
payaUe  in  one,  two,  three,  and  four  years, 
secured  by  mortgage,  and  containing  a  pro- 
vision that  failure  to  pay  any  one  of  the 
notes  at  maturity  wmild  give  the  company 
the  right,  at  lt«  election,  to  avoid  the  pol- 
icy ;  but  it  does  not  appear  that  the  company 
had  exercised  that  right.  It  waa  the  habit 
of  the  company  to  require  the  assignment  aa 
collateral  security  of  policies  in  the  manner 
above  mentioned,  altliough  there  wae  no 
written  rule  to  that  effect.  The  court  found 
that  the  mortgage  waa  ample  security  at  the 
time  tbe  to«n  wae  taken,  inderaendent  of  the 
assignment  of  the  policy.  Uany  facts  are 
found  by  the  trial  court,  but  the  foregoing 
statement  is  believed  to  embrace  all  that  are 
necessary  to  an  understanding  of  the  point* 
decided.  i 

No  substantial  claim  of  fraud,  or  deceit 
or  circumvention  practised  by  either  party, 
is  made;  nor  is  it  seriously  claimed  that 
the  transaction  was  misunderstood  by  tli» 
parties,  either  as  to  its  tenns  or  legal  ef- 
fect; The  issues  are  istuee  of  cold  law. 
Three  grounds  are  stated  aiM]  argued  by- 
counsel  for  defendants  in  error  as  support- 
ing the  conolusion  of  the  courts  bdmr  that 
the  transaction  is  void,  and  not  enforesablft' 
against  the  administrator  of  John  Strawn, 
viz.:  (1)  Because  of  the  minority  of  Ed- 
ward L.  Roberts,  and  his  inaliility  to  make  a 
valid  contract  for  insurance,  or  to  assign 
the  same;  (2)  tJiat  tbe  insurance  was  voidi 
because  John  Strawn  had  no  insurable  in- 
terest in  the  life  of  Edward  L.  Roberts,  and 
the  same  was  therefore  a  vragering  policy; 
(3)  because  the  whole  transaction  connect- 
ing the  life  insurance  feature  with  the  loan 
waa  a  mere  shift  and  device  to  compaas  usi- 
ury,  and  was  therefore  illegal. 

As  to  the  Srst  proposition  it  Is  sufficient 
to  say  that  a  oontract  by  a  minor  is  void- 
able only,  and  that  at  his  election.  The 
other  contracting  party  cannot  avail  himself 
of  the  lack  of  power  on  the  part  of  the  minor 
to  conclusively  bind  himself  as  a  reason  for 
refusing  performance  on  his  part.  Hence 
the  contract  cannot  be  said  to  be  absolutely 
void.  In  the  present  case  the  record  does 
not  show  that  the  insured  has  elected  to 
avoid  the  contract,  althouah  it  does  show 
that  he  has  long  since  reached  his  majority. 
Nor  is  he  a  party  in  the  case,  and  hia  rights 
in  the  matt^.  whatever  they  may  b^  can- 
not be  adjudicated  here. 
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Beapecting  the  second  proposition,  it 
ai^Mbrent  th&t  the  question  of  insurable  i 
tereet  on  the  port  of  John  Strawn  in  the  li/e 
of  Roberts  is  not  involved   in   the  inquiry. 
It  is  true  that  the  grandfather  prooured  l.hf> 
making  of  the  contract  of  insurance,  but  the 
policf   was  made   puyuble  to  the  grande 
(the   insured),  and,  in   case  of  his  decease 
before  maturity,  to  his  executors,  adminia- 
trators,   or   assigna.     So   that,   in   legal   in- 
tendment, it  was  &  contract  wholly  Iwtween 
the  company  and   the  insured.     The  courts 
below  held  that  the  contrai^t  was  not  a 
gering  contract,  and  in  this  we  agree  with 

The  third  proposition  is  of  more  gravity. 
It  raises  the  question  whether  an  insurance 
company,  in  the  maJ<ing  of  a  loan  of  its  sur- 
plus funds,  can  lawfully  require  of  the  bor- 
rower that  a  life  policy  be  taken  from  that 
company,  and  asaigaed  ti>  it  as  collateral  se- 
curity for  the  proposed  loan.  It  would  seem 
tliat  the  matter  of  the  amount  of  the  securi- 
ty otherwise  tendered  cannot  have  weight, 
for  the  parties  are  at  full  liberty  to  agree  up- 
on the  amount  of  security  to  be  t^en,  as 
th^  are  to  make  any  other  contract  not  in- 
hibited by  law;  ajid  a  contract  otherwise 
legal  is  not  to  be  invalidated  because  a  court 
may  be  of  opinion  that  more  security  has 
been  exacted  than  was  necessary.  Had  the 
policy  been  taken  out  in  some  other  cirni- 
pany,  and  assigned  as  collateral,  no  one 
would  have  thought  of  interposing  the  claim 
-of  usury.  The  objecUon  must  rest,  if  well 
founded,  upon  some  fact  other  than  the 
■quantum  of  security.  Put  in  other  words, 
the  question  is:  May  a  leaner  of  money  at 
the  time  of  agreting  upon  the  loan  also 
agree  with  the  borroweir  for  the  execution 
between  them  of  another  contract,  by  which 
a  part  of  the  money  loaned  is  to  be  paid  to 
the  lender  as  consideration  for  the  lender's 
promise  to  pay  a  larger  sum  on  a  future  con- 
tmgency  (a  contract  fair  in  itself  and  law- 
ful), without  tainting  the  loan  transaction 
with  usuryT  Authorities  which  eeeon  to 
hold  the  negative  of  this  proposition  are  ad- 
duced, and,  regarded  in  the  light  of  princi- 
ple, the  writer  might  have  difficulty  in  reach- 
ing a  satisfactory  conclusion.  But  the 
question  seems  not  to  be  an  open  one  in  this 
court.  In  the  case  of  the  same  plaintiff  in 
error  against  Morrow,  rerported  in  16  Ohio 
C.  C.  851,  it  is  held  by  the  cirxMiit  court  that. 
"where  a  life  insurance  company  requires  of 
an  applicant  for  a  loan  at  tbe  same  tini«  to 
take  out  an  insurance  policy  on  hia  life  on 
the  usual  terms  and  conditions,  such  insur- 
ance and  the  premiiuns  paid  thereon  will  not 
be  considered  as  compensation  in  addition 
to  legal  interest  for  the  loan,  and  usurious;" 
and  a  recovery  was  had.  On  error  bv  Mor- 
row to  this  court  the  judgment  was  affirmed. 
fll  Ohio  St.  861,  67  N.  E.  1133.  It  is  sug- 
gested that  in  that  ease  usury  was  not  dis- 
tinctly pleaded.  Whether  so  or  not,  the 
facts  were  pleaded,  and  tQe  record  sufficient- 
ly disclosed  facta  warranting  a  holding 
against  the  company  had  the  court  been  of 
opinion  that  an  insurance  contract  of  the 
chancter  indicated  could  not  be  made  by  the 
S3  L.  R.  A. 


parties     without   tainting    the    loan     with 
usury.     But  it  is  insisted  that  the  Morrote 

authority  in  this  case  because  the 
sontract  was  different  in  that  in 
the  Morrnui  Case  the  insurance  was  effected 
fe  of  the  borrower  himself,  while 
^as  issued  upon  the  life  of  another 
whose  life  the  borrower  had  no  insurable 
interest.  Assuming,  without  holding,  that 
the  borrower  was  without  insurable  intereet 
in  the  life  of  the  insured,  do^  it  follow  that 
the  contract  of  Strawn  with  respect  to  the 
payment  of  the  premium  notes  was  invalid) 
We  confess  our  inability  to  see  that  it  does. 
If  the  policy  had  bo^  made  payable  to 
Strawn,  the  point  would  be  well  taken;  buf., 
being  payable  to  the  insured,  and  not  to 
Strawn.  the  rule  as  to  insurable  interest  is 
not  p^tinenL  If,  then,  the  insurance  con- 
trapt  and  Strawn's  notes  for  premiums  are 
not  invalid  on  that  score,  and  if,  as  we  have 
found,  the  requiring  of  a  life  policy  by  the 
rompany  is  not  to  be  r^^rded  as  compenan- 
tion  in  addition  bo  legal  interest  for  the 
loan,  and  so  usurious,  what  is  left  here  hut 
an  inquiry  as  to  consideration  T  Applying 
the  familiar  rule  that  one  may  lawfully  con- 
tract with  another  for  the  benefit  of  a  third, 
it  would  hardly  be  dmibtcd  that  the  grand- 
father might  pay  pr^niums  on  a  life  policy 
for  the  mndaon,  and  present  him  with  the 
policy.  Why  notT  If  the  purchase  were  a 
horse,  or  a  farm,  would  anyone  doubt  the 
legality  of  it?  And  if  he  might  buy  outright 
and  pay,  why  might  he  not  buy  on  credit! 
Could  he,  in  a  suit  by  the  vendor  of  a  horse 
so  purchased,  or  of  a  farm,  be  heard  to  say 
thathe  had  no  interest  in  the  beneficiary,  and 
hence  his  obligation  had  no  validity?  The 
consideration  moving  from  the  company  waa 
its  agreement  to  pay  the  policy  at  maturity, 
or  at  death  if  sooner;  and  the  payment  of 
the  first  five  premiums  by  the  grandfathor 
for  the  benefit  of  the  grandson  constituted  a 
sufficient  consideration  to  support  his  pledge 
of  the  policy  for  the  benefit  of  the  grand- 
father, at  least  to  the  extent  of  premiums 
paid,  and  entirely  good  until  he  should  elect 
to  avoid  the  transaction.  Decisions  are  not 
lacking,  and  many  are  cited,  to  the  effect 
that,  where  the  borrower  is  induced  to  make 
with  the  lender  some  unusual  and  unfair  ad- 
ditional contract. — as  to  buy  a  piece  of  land 
from  the  lender  at  an  exortntant  price,  or 
give  a  note  to  secure  a  loan  of  gold  at  a  high- 
er rate  than  the  market  value  in  addition  to 
l^al  interest, — the  contract  will  he  held 
usurious.  But  it  does  not  appear  that  the 
insurance  contract  in  this  case  was  unusual, 
or  that  the  rate  charged  or  the  terms  imposed 
were  other  than  those  which  were  custom- 
ary. 

It  is  further  urged  that  the  whole  contract 
is  unconscionable,  and  its  execution  would 
result  in  great  hardship.  The  former  claim, 
we  suppose,  must  stand  on  the  question 
whether  or  not  it  is  illegal.  As  to  the  lat- 
ter claim,  it  does  appear  to  work  a  hardship 
as  it  has  turned  out.  But.  had  the  young 
man  died  soon  after  the  iss\iinff  of  the  poli- 
cy, or  during  the  time  for  which  the  premi- 
ums had  been  paid,  the  apparent  hardship 
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would  have  been  on  the  other  pMtjr.  It  wns 
held  bT  a  fast  bftixain,  nnd  would  hare  been 
compelled  tc  pay,  for  no  court  would  have 
liHt«neJ  to  a  defense  by  the  company,  had 
axich  been  inteiposed,  based  on  ue  ^ound 
hero  urged  by  defendajits  in  error,  ctz.,  the 
inability  of  the  minor  to  make  a  binding 
contract.  In  case  of  default  by  Straws  in 
the  payment  of  his  loan  the  company  would 
have  Deen  required  to  first  axhaust  the  mort- 
gage security,  and,  wily  in  the  event  that 
that  proved  insufficient,  could  it  have  resort- 


legal  representatives,  subject,  pOMibly,  to 
aavancee  on  account  of  premiums.  In  thii 
view  the  question  of  insurable  interest  on 


the  part  of  the  grandfather  beoonua  imma- 
terit^,  and  the  complaint  oS  wagering  odd* 
tract  untenable. 

Viewing  the  ease  aji  presenting  a  1ml 
claim  on  the  part  of  the  com^tsny,  and  fol- 
lowing the  former  dediion  with  respect  to 
the  main  point  of  contention,  we  are  led  to 
the  conclusion  tbat  the  judgments  below 
should  be  reversed,  and  the  cause  renujided 
to  the  court  of  common  pleae,  with  direction 
to  enter  judgment  upon  its  previous  &ndiiq[ 
of  facta  and  in  eonlonnity  with  thi*  opin- 
ion. 

Reversed, 

Hinshall,  J.,  dissenta. 


PENNSYLVANIA   SUPREME   COtJRT. 


Thomas  DUTTON  and  Wife 


The  BiaalelpalltT  ■■>'  *■>•  abwttlnc 
yropertr  owner  canaot  b«  tued  Joint);  to 
recover  damages  Cor  lujurlea  esnsed  b7  a-de- 
fectlve  sidewalk. 

<Harch  18,  1901.) 

APPEAL  by  the  defendant  borough  from 
a  judgment  of  the  Superior  Court  af- 
firminjj  a  judgment  of  the  Court  of  Common 
Plea*  for  Delaware  County  in  favor  of  plain- 
tiffs in  an  action  brought  to  recover  dams' 
gea  for  personal  injuries  caused  by  a  foil  on 
a  sidewalk  which  was  alleged  to  have  been 
Diligently  permitted  to  St  out  of  repair. 


I'he  facts  are  stated  in  the  opinion. 

Jfr.  Lewis  Lawrence  Bmltk,  for  appel- 
Unt; 

The  plaintiffe  joined,  in  one  action,  both 
the  borough  and  tbe  property  owner,  who 
wae  liable  over  to  the  borough  under  the 
eeneraJ  law. 

^intecr  v.  Oremaugh,  192  Pa.  137,  43 
AU.  466. 

This  was  a  misjoinaer. 

Brookville  v.  Arthurs,  130  Pa.  615,  18 
Atl.  1078;  Lohr  v.  Fhilipsburg,  168  Pa.  248, 
27  Atl.  133,  106  Pa.  100,  30  Atl.  822;  Dun- 
can V.  /■hilodetfx.Kl,  173  Pa.  550,  34  Atl. 
23B;  rutsbwg  use  of  Flanagan  v.  Fim,  8 
Pa.  Super,  Ct.  275 ;  PittaT)uirg  use  of  Flana- 
gan V,  Daly,  5  Fa.  Super.  Ct.  532. 

In  view  of  the  difference  between  the  lia- 
bility of  the  borough  and  the  property  own- 
er, no  joint  judgment  could  be  fluetained 
against  botu.  Where  there  are  several  tres- 
paBses,  or  a  single  treepaes,  in  which  the  de- 

NoTB.^For  a  case  In  this  series  as  to  the 
right  to  Join  lotowner  and  city  la  action  to  re- 
r  assess  men  t  paid  bj  mlBtake,  see  Lange- 
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fendants  have  not  joined,  eoncertad,  or  oo>- 
ciirred,  Lnere  can  be  no  joint  recovery. 

Bard  v.  Tohn,  20  Pa.  482;  Elauder  v.  Mo- 
Ch-ath,  3d  Pa.  12B,  78  Am.  Dec.  326;  Leidi^ 
V.  Buehar,  74  Pa.  66;  Oollini  v.  Cronm,  117 
Pa.  35,  11  Atl.  860;  Qallagher  v.  f  emmerer, 
144  Pa.  609,  22  At!.  970. 

He  liabilit7  of  the  city  depeods  on  a 
state  of  facts  not  affecting  its  oodefendanta, 

Trotcbridge  v.  Forepaugh,  14  Minn.  133, 
Oil.  100. 

In  Little  BchaylkiU  Nan.  R.  i  Coal  Co.  v. 
Riohards,  57  Pa.  142,  98  Am.  Dec,  209,  and 
Oallagher  v.  Kemmeror,  144  Ph.  500,  2S 
Atl.  970,  cases  involving  the  liability  of  sev- 
eral mine  owners  for  a  common  injury  re- 
sulting from  several  trespasses  due  to  a  ne^ 
ligent  disposal  of  the  wasbinf^s  from  thnr 
several  mines,  the  law  is  said  to  be  that, 
"without  concert  of  action,  no  joint  suit 
could  be  brought  against  the  owners  of  all 
the  oollieries.'*^ 

Ifr,  V.  Gilptn  Roblnaon,  for  appellees: 

Where  a  property  owner  aiter  notice,  ac- 
tual or  constructive,  and  a  borough  after  no- 
tice, either  actual  or  constructive,  permit  a 
highway  to  be  in  a  defective  condition,  there 
is  such  concert  of  action  as.  under  the  au- 
thoritiee,  renders  them  liable  in  a  joint  a^ 

Feoria  v,  Simpson,  110  HI,  300,  61  Am. 
Rep.  683;  Weakly  v,  Koyer,  3  WatU,  480; 
LeiJifl  v,  Baeher,  74  Pa,  65;  Chambers  v. 
Lapaiey.  7  Pa.  24:  KUmder  v.  ilcOrath,  3S 
Pa.  129,  78  Am.  Dec.  329;  Laverty  v.  Yanr 
arsdale.  86  Pa.  507;  Collins  v.  Cronm,  117 
Pa.  35,  11  Atl,  889;  Boyd  v.  Inaurartoe  Pa- 
trol, 113  Pa.  269,  6  Atl,  536. 

The  question  of  misjoinder  does  not  prop- 
erly enter  into  this  eaee.  The  borough  had 
actual  notice  of  the  defective  condition  of 
the  board  walk,  and  undertook  to  repair  It. 
tte  failure  to  do  this  thoroughly  resulted  in 
the  injury  to  the  plaintiff  which  is  the  basia 
of  the  action.  It  was  therefore  proper  to 
hidd  the  borough  alone  responsible. 

In  an  action  tor  tort,  where  more  than  on* 
are  joined,  failure  to  prove  that  all  are  guil- 


4TO 


pBHNSri.TAnA  SCFBKKE  COOKT. 


HaB., 


ty  does  not  defe&t  the  KClioiij  a.  verdict  m&y 
be  taken  against  one  of  the  defendants. 

Little  aohus/lkill  Nav.  R.  i  CoaX  Co.  v. 
Ritiha^dt,  61  ra.  147,  98  Am.  Dec.  209;  Lei- 
dig  T.  Bttcher,  74  Pa.  ft5;  La/oerty  \.  VanaTt- 
dale,  65  Pa.  607 ;  Btiddleston  r.  West  Belle- 
«ie.  til  Ph.  110,  2  Atl.  200;  Qatea  v.  Penn- 
sillvania  R.  Co.  150  Pa.  50,  16  L.  R.  A.  554, 
24  Atl.  638;  Carliile  v.  Briabaite,  113  Pa. 
644,  57  Am.  Rep.  483,  6  Atl.  372;  KoeUck  v. 
Philadelphia  Co.  1S2  Pa.  355,  IB  L.  K.  A. 
75B,  25  Atl.  622;  Chambers  v.  Lapsley,  7  Pa. 
24;  Collins  v.  Cronin,  117  Pa.  35,  11  Atl. 
809;  Boyd  v.  Inaurwnoe  Patrol,  113  Pa.  209, 
6  Atl.  636;  Weakly  t.  Boyer,  3  WatU,  480; 
Durkin  v.  Kingston  Coal  Go.  171  Pa.  1B3,  29 
L.  R.  A.  808,  33  Atl.  237.  See  also  Soyle  v. 
Haelet'iti,  171  Pa.  187,  33  Atl.  142;  Jfc- 
Laughlin  v.  Philadelphia  Traction  Oo.  175 
Pa.  665,  34  AU.  883. 

The  practice  of  auing  the  propertj  owner 
•nd  tlie  munieipalitf  haa  berai  folloired  and 
approved. 

BoyU  V.  floeleton,  171  Pa.  167,  S3  Atl. 
142;  McLaughlin  v.  Philotfelphia  JVootion 
Oo.  176  Pa.  BOS,  34  AU.  863. 

Potter,  J.,  delivered  the  (pinion  of  the 

The  theory  upon  which  the  munidpelity 
Mid  the  property  owner  were  sued  jointly  in 
this  case  ia  radically  wrong.  As  a  reeult, 
the  judgment  must  be  reversed  for  the  rea- 
son that  tiie  action  was  brought  in  a  form 
which  cannot  be  sustaintd.  The  distinction 
between  tie  duty  of  the  municipality  and 
the  property  owner  is  clearly  stated  in 
Brookville  v.  Arthurs,  130  Pa.  501,  18  Atl. 
1078,  by  Justice  Sterrett,  in  which  he  says: 
"The  borough  and  Mr.  Arthurs  were  in  no 
eenee  of  the  term  jinnt  wrongdoers.  They 
did  not  co-operate  in  the  sajne  wrongful  act 
in  such  way  as  to  make  them  joint  wrong- 
doers. While  it  is  true  that  the  borough 
could  not  deny  its  liability  for  neglect  of  its 
general  duty  to  see  that  the  streets  and  side- 
walks thereof  are  kept  in  reasonably  good 
knd  safe  condition,  it  cannot  be  pretended 
that  the  corporation  in  any  way  co-operated 
with  the  defendant  in  his  neglect  to  perform 
the  duty  which,  as  between  it  and  himself, 
he  assumed  to  discharge.  As  shown  by  the 
evidence,  the  true  relation  of  the  defendant 
to  the  borough  was  that  of  a  resident  prop- 
erty owner  bound  by  the  ordinance,  and  still 
further  by  his  capress  promise,  to  keep  the 
•idewatk  in  queelion  in  good  repair.  The 
claim  is  not  for  contribution,  but  to  recover 
from  the  defmdant  the  amount  which  the 
plaintiff   was   compelled    to   pay   in    conae- 

Suence  of  his  neglect  to  do  what  he  should 
ave  done,  and  expressly  promised  to  do." 
The  authorities  all  seem  to  agree  that  the 
plaintiff  has  the  right,  in  cases  of  this  char- 
acter, to  sue  either  the  municipality  or  the 
owner,  but  it  does  not  follow  that  both  can 
be  sued  jointly;  the  meaeure  of  responsibili- 
ty being  very  different.  In  Lohr  v.  Philipa- 
hurg,  166  Pa.  248,  27  AU.  133,  which  was  a 
•jdewalk  case,  the  lower  court  held  the  bor- 
ough to  the  same  measure  of  lialnlity  as  an 
anployer.  But  this  court,  speaking  by  our 
UL.R.A. 


Brother  Mitchdl,  in  reversing,  said;  "There 
is  a  clear  distinction  to  be  taken  between  the 

dutiee  in  the  two  cases.  That  of  the  master 
is  primary  and  absolute,  to  know  and  to  do, 
while  that  of  the  borough,  or  of  any  munici- 
palitv,  as  to  sidewalks,  is  secondary  and 
supplemental,  to  see  that  the  property  owner 
meikes  and  maintains  a  safe  pavement;  and 
its  l»'each  of  duty  is  not  in  failing  to  do  the 
work,  but  in  failing  to  oompel  the  owner  to 
do  it."  And  again,  in  Dunoom  v.  Philadel- 
phiO;  173  Pa.  650,  34  Atl.  235,  this  court 
BBJd:  "It  is  the  duty  of  a  municipality  to 
exercise  a  reastmable  superviuon  over  its 
sidewalks;  but  as  Uie  first  duty  in  relation 
to  them  rests  upon  the  property  owner,  and 
that  of  the  dty  is  secondary  only,  it  ia  not 
liable  tor  defects  without  notice,  actual  or 
imj>]ied,  of  their  sEtstenoe."  And  again,  in 
Mintxer  v.  OreenougK,  192  Pa,  137,  43  Atl. 
486,  the  court  says:  "It  is  the  primary 
duty  of  property  owners  along  a  street  to 
keep  in  proper-repair  the  sidewalk  in  front 
of  their  respective  properties.  .  .  . 
Hence  it  Is  that,  owing  to  tOiis  primary  lia- 
bility, many  cases  exist  In  this  state  in 
which,  after  recovery  from  the  municipality, 
the  lattra-  has  succeesfullv  recovered  over 
from  the  property  owner  on  account  of  his 
breach  of  his  primary  duty  to  keep  tie  side- 
walk in  a  safe-  condition."  We  repeat, 
therefore,  that  it  does  not  follow  that  be- 
cause both  the  property  owner  and  the  bor- 
ough may  be  liable,  each  for  the  neglect  of 
a  particular  duty,  they  may  be  joined  in  an 
action  of  tort.  Tbe  breech  of  duty  here  is 
not  like  that  of  maintaining  a  party  wall, 
which  ia  equally  incumbent  upon  both  par- 
ties. The  case  of  Dttrkin  v.  Eingalon  Coal 
Co.  171  Pa.  193,  29  L.  R.  A.  809,  33  Atl. 
2.^7,  has  been  cited  as  analogous  to  the  view 
taken  by  the  trial  court.  But  that  case  did 
not  turn  upon  the  precise  point  being  consid- 
ered here,  and  the  court  did  not  pass  upon 
any  difficulty  growing  out  of  the  pleadings. 
It  is  difficult  to  see  where  am-  authority  for 
sustaining  the  judgment  in  this  case  can  be 
found  in  Little  BchuylkUl  Nov.  R.  i  Coal 
Co.  V.  Riohardi,  67  Pa.  143,  98  Am.  Dec. 
200,  or  in  Leidig  v.  BMher,  74  Pa.  85.  as 
they  are  authority  for  the  doctrine  that  de- 
fendants  who  have  not  Joined  in  committing 
a  wrong  should  not  be  joined  in  the  same 
action.  Neither  does  Lavorty  v.  Fanars- 
(lale,  H5  Pa.  507,  and  other  similar  cases 
cited,  touch  the  point  here.  If  two  defend- 
ants be  sued  jointly  for  a  tort,  and  the  evi- 
dence is  not  ButBdent  to  hold  one,  there  may 
be  a  discontinuance  as  to  that  one,  and  the 
trial  may  proceed  as  to  the  other.  In  such 
case  the  joint  action  does  not  fail  because 
the  tort  is  not  joint,  if  committed,  but  for 
the  reason  that  the  evidence  fails  to  show 
any  ccmcert  of  action.  But  where  the  dec- 
laration is  for  a  joint  tort,  and  the  case  goes 
to  the  jury  as  against  both  defendants,  if, 
under  such  circumstances,  the  evidence  fails 
to  show  that  the  defendants  were  joint  tort- 
feasors, it  is  error  to  permit  a  recovery 
against  one  or  both.  Such  a  case  would 
show,  not  a  mere  misjoinder  of  parties,  but 
a  misjoinder  of  causes  of  action,    tn  any 
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Tww  of  Uie  question,  the  relatitnt  between 
-ths  municipality  and  the  owner  prBaenta 
sepante  ajid  distinct  causea  of  action,  and 
■they  cannot  be  sued  jointly. 
The  judgment  is  therefc^- 


e  reeersfld. 


T.  Brent  8WEARINQEN,  Aaaignee  of  Flem- 
ing BrotlieTR,  et  al., 

BEWICBLLET  DAIRY  COMPANT 

A.  M.  BYERS  et  ai.,  Appts. 

(1U8   Pa.  SB.) 

Tke  atstntr  ot  IlmltatlonB  beslna  to  vbb 

gainst  tbB  Ilabillt7  of  a  Blockholder  to  cred- 
itors of  tbe  corpocatliHi  on  blB  unpaid  itock 
•abaorlptlon  at  the  time  the  coriioratlon  be- 


for  benellt  of  creditors. 


(JamMTT  7,1901-1 


and  other* 
ommtm 

Fleas,  No.  1,  for  Allegheny  Countyin  favor 
■of  plaintiff  in  an  action  brought  to  enforce 
•ppellanta'  liability  upon  stott  BubeeripWons 
■to  tbe  defendant  corporation.  Rev«r*e4. 
The  facts  are  sta-ted  in  tbe  opinion. 
Ueasrs.  W&taoB  *  HoCleaTe,  for  appel- 
lant Byers; 

The  right  of  action  to  recover  the  alleged 
Iwlance  of  unpaid  atock  mbscription  upon 
the  stock  held  by  A.  M.  Byers  la  barred  by 
iMhen. 

No  action  or  proceeding  was  instituted  for 
■more  than  eight  years  after  the  Sewickley 
■Dairy  Company  became  insolvent  and  made 
-*  general  assignment  tor  the  benofit  of  cred- 
itors,  and  for  about  ten  years  after  the  al- 
le<^  balance  of  atoclt  subscription  waa  as- 
sessed by  the  )>oard  of  directors,  and  de 
clarcd  to  be  payable. 

PittBburgh  A  O.  R.  Co.  v,  Byers,  32  Pa. 
■22,  72  Am.  Dec  770;  McCully  v.  Pittiburgh 
a  C.  B.  Co.  32  Pa.  26;  Pittsburgh  d  C.  R. 
Co.  V.  Oraiiam.  36  Pa,  77  ;  Pittsbttrgh  A  C. 
R.  Co.  V.  Plammer.  37  Pa.  413;  Franklin 
Sat).  Bank  v.  BridgeB,  20  W.  N.  C.  43;  Mod- 
em L.  Ins.  A  Improv.  Trust  Co.  v.  Keller, 
3  Pft.  Co.  Ct.  IIB;  Amer  v.  Armatrong,  fl 
Pa.  Co.  Ct.  392 ;  Bhackamaoion  Bank  v. 
Dongherty,  20  W.  N.  C,  2B7. 

The  assignees  of  this  corporation  might 
liave  sued  the  stockholders  for  unpaid  buI>- 
4criptions  to  capital  stock. 

Yeager  \.  Bcranton  Trust  Co.  tC  8av.  Bank 
vse  of  Linen,  14  W.  N.  0.  298 ;  We»t  Cheater 
■a  p.  R.  Co.  V.  Thomaa,  2  Phila,  344;  Citi- 
zens d  it.  Bav.  Bank  d  T.  Co.  v.  Oillegpte, 
116  Pa.  564,  9  Atl.  73. 

A  claim  payable  on  demand  (and  here  the 
-unpaid  subscriptions  ■nere  assessed  by  the 
corporation  and  ordered  to  he  called:  hence 


they  were  payable  <hi  demand,  but  were 
never  called  or  demanded)  is  due  as  soon  as 
demaudable,  and  not  from  tbe  time  of  de- 
mand ;  and  the  statute  of  limitations  begin* 
run  from  that  date. 

ifitne's  Appeal,  09  Pa.  493 ;  Taylor  v,  Wit- 
an,  3  Grant.  Cos.  138. 

The  fact  that  the  aasignment  of  the  cor- 
poration created  a  trust  fund  for  the  pay- 
ment of  creditors  did  not  prevent  the  run- 
ning of  the  statute  of  limitations  against 
debts  due  to  the  corporation. 

Torfc-s  Appeal,  110  Pa.  69,  1  Atl.  162,  2 
At!.  66;  Lighfg  Estate,  138  Pa.  211,  20  Atl. 
636;  Milne"!  Appeal,  99  Pa.  4B3;  Reed  v. 
Marshall.  90  Pa.  345 ;  Kane  v,  Bloodgood,  7 
Johns.  Ch.  90,  11  Am.  Dec.  417. 

The  fact  that  this  suit  is  brought  by  cred- 
itors standing  upon   tbe  rights  of  tjia  as- 
signee in  equity  does  not  prevent  tbe  run- 
e  of  the  statute. 

'odd'a  Appeal,  24  Pa.  431 ;  Buehler  t.  Bi»f- 
fington,  43  Pa.  278 ;  Jonet  v.  Turberville,  2 
Vea.  Jr.  11;  York's  Appeal,  110  Pa.  69,  1 
Atl.  182,2  Atl.  65. 

Tbe  aseignmeot  for  tbe  benefit  of  creditors 
did  not  toll  the  statute  of  limitations  as  to 
the  claim  of  creditors  against  the  assignor, 
whether  or  not  it  did  toll  the  statute  as  to 
claims  against  the  fund  assigned  to  and  com- 
ing to  the  possession  of  the  assignee. 

Penn  Bank's  Estate,  162  Pa,  66,  26  Atl. 
310;  Kaufman's  Estate,  22  Pa.  Oo.  Ct.  3SG, 

The  statute  of  limitations  begin«  to  run  in 
favor  of  stodtholders  against  the  creditors' 
debt  at  the  same  titne  it  commences  to  run 
in  favor  of  the  company,  even  though  the 
oompany  is  sued  before  the  statute  is  a  bar 

Richmond  V.  froM,  lEl  U.  S.  27,  30  L.  ed. 
864,  7  Sup.  Ct.  Rep.  788;  1  Dan,  Ch.  Pr. 
6th  ed.  p.  843 :  Cressey  v.  Meyer.  138  U.  S. 
525,  3*  L.  ed.  1018,  1!  Sup.  Ct,  Rep.  387. 

Messrs.  3.  A.  lAosfltt  and  I^  M. 
Plnmer  for  appellants  John  I.  Shaw  and 


reiuUnsB    and    T.    M. 


other 

Messrs.    W.    K. 
HenlT,  for  appellee: 

Before  there  is  any  obligation  upon  the 
stodcholder  to  pay  without  an  assessment 
and  call  by  the  company  there  must  be  soma 
order  of  a  court  of  competent  jurisdiction, 
or,  at  the  very  least,  some  authorised  de- 
mand upon  him  for  payment;  and  it  is  clear 
the  statute  of  limitations  does  not  begin  to 
run  in  his  favor  until  such  order  or  demand. 

Bcovill  V.  Thayer,  106  U.  8.  143,  26  L.  ed. 
968;  Lane's  Appeal,  105  Pa.  49.  Gl  Am.  Rep. 
166;  Re  aien  Irnn  Works,  13  W.  N,  C.  387. 

The  corporation  t>ecsine  insolvent  within 
three  years  after  aubecriptions  to  the  capital 
stock  were  made,  and  made  a  voluntary  as- 
signment on  January  5,  1891.  It  cannot  be 
claimed,  therefore,  that  the  statute  of  limi- 
tations had  run  during  the  solvency  of  tho 
company. 

When  insolvency  occurred  tho  rights  of 


NOTB.— As  to  when  slatote  of  limitations  be- 1  IMlnn.)  IG  L.  H.  A.  470;  Wells  t.  Black  (Cal.) 
«lD«  CO  ruQ  Hsalnst  llabUlrr  of  stockholder,  see  37  L.  B.  A.  819 ;  ana  Brunswick  Terminal  Co. 
.earlier  cases  In  this  series  as  follows:  Powell  v.  National  Bank  (C.  C.  App.  4tb  C.)  48  L.  B. 
v.  OrenoDlnn  R,  Co.   (C.  C.  D.  Or.)  8  L.  R.  A.  | 

■201;    Hospea         ' 
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cTctlibiri  inteirened,  &nd  tb«  amount  of  the 
paj  value  of  the  stock  remaJDing  unpaid 
thereupon  immediately  became  a  trust  fund 
for  the  benefit  of  the  creditors  of  the  corpo- 


lCit«hell,  J.,  delivered  the  Dpinion  of  the 


■cription  to  stock,  pafa.ble  on  Julj 
der  to  pa}r  for  a  fight  of  way  contracted  to 
be  purchased  from  one  Fleming,  as  specified 
in  the  resolution.  Under  arrangement  with 
Fleming,  the  company,  insteiul  of  collecting 
the  26  per  cent  and  paying  it  to  Flemiiifr, 
issued  the  stock  itself  directly  to  him,  cred- 
ited with  a  payment  of  25  per  cent.  The 
contract  was  not  carried  out,  however,  and 
the  right  of  way  was  never  conveyed  by 
Fleming  to  the  company.  .  Between  June 
II  >nd  Jul^  1,  the  appellant  bought  from 
Fleming,  paid  in  76  pej'  cent  in  cash,  and  re- 
ceived tjie  stock  as  full  paid.  On  January 
S,  IBO],  the  compBJiy,  having  become  insol- 
vent, made  an  assignment  for  the  benefit  of 
creditors,  and  on  June  30,  1899.  the  present 
bill  was  flied  as  a  creditors'  bill  to  collect 
the  23  per  cent  unpaid  subscription.  The 
flrst  question  Uiat  arises  is  whetner  the  bill 
ia  barred  as  too  late,  under  the  analogy  of 
the  statute  of  limitjitions. 

The  general  rulee  are.  first,  that,  on  an 
obligation  for  the  payment  of  money  on  de- 
Riand,  the  statute  beqins  to  run  at  once. 
Suit  is  a  HU<Ticient  demand,  and  must  be 
brought  within  six  years.  Andrfss'a  Ap- 
peal, 99  Pa.  421 ;  Milne'g  A  ppeal,  99  Pa.  4S3  ; 
Botistead  T.  Cvj/lcr,  116  Pa.  551,  8  Atl.  848. 
Seoondly,  where  the  contract  is  to  pay  on 
the  future  performance  of  a  condition  or 
happening  of  an  event,  or  at  a  certain  time 
*fter  demand,  there  a  demand  is  necessary 
to  a  right  of  action,  and  the  statute  does  not 
begin  to  run  until  demand  is  made.  Smiih 
V.  Bell,  107  Pa.  352;  Eichtruin  v.  Herak^r, 
170  Pa,  402,  33  Atl.  229;  Taylor  v.  Witman. 
3  Grant  Caa.  13^.  Whether  there  is  a  third 
rule  that,  if  demand  is  necessary,  it  must  be 
made  within  siic  years  from  the  contract,  hoa 
been  both  ailimied  and  denied  in  our  ca.ses, 
which  are  much  at  variance  on  the  question. 
It  was  asserted  in  Laforge  v.  Jayne.  9  Pa, 
410;  and  expressly  held  in  Pittsburgh  £  C. 
R.  Co.  V.  Byers,  32  Pa.  22,  72  Am.  Dec.  770; 
Mi-GuUy  T.  Pittsburgh  rf  C.  R.  Co.  32  Pa. 
25;  Pittsburgh  di  O.  R.  Co.  v.  Graham,  36 
Pfl.  77 :  and  Franklin  Sm:.  Bank  v.  Bridges, 
20  W.  N.  C.  43.  On  the  other  hand,  it  waa 
denied  generally  in  Taylor  v.  Wiiman,  3 
Crnnt  Cas.  13S;  and  expressly  rejected  in 
GWard  Bank  v.  Bank  of  Perm.  Ttcp.  39  Pa. 
!12.  80  Am.  Dec  507;  Smith  v.  Bell,  107  Pa. 
352.  and  other  cases,  on  the  distinction,  how- 
ever, between  obligations  for  the  simple 
payment  of  mon^  and  deposits  or  bail- 
ments,— a  dietinetion  now  well  eatabliahed. 
It  was  on  this  distinction  that  the  case  of 
Lnforge  v.  Jaime,  D  Pa.  410,  was  said  to  be 
overruled  in  Finkbone^a  Appeal,  86  Pa,  308. 
S3L.R.  A. 


Probably  all  the  at 
a,  careful  regard  t 

Is  not  necessary  in  this  case  to  pursue  the 
subject  further.  It  was  expressly  held  in 
Pittsburgh  it  C.  R.  Co.  v.  Byers.  32  Pa.  22, 
72  Am.  Dec.  770,  and  the  kindred  cases  al- 
ready cited,  that  where  no  call  is  made  upon 
subscriptions    to    corporate    stock    for    six 

rrs  the  liaUlity  of  the  subscriber  is  barred 
the  statute  of  limitations,  thus  placing 
such  subscriptions  under  the  first  rule  a> 
above  expressed.  These  decisions,  however, 
have  not  commanded  uniform  assent,  and  it 
must  be  confessed  that  they  are  not  easy  to- 
reconcile  with  the  cases  that  hold  that  a  call 
or  asBessment  by  the  corporation  is  a  neces- 
sary foundation  for  a  risht  of  action  against 
the  stockholder.  But  Pittsburgh  de  C.  R.  Go. 
V,  Bjiers  and  its  kindred  cases  have  never 
been  overruled,  and  in  Franklin  8av.  Banh 
V.  Bridges.  20  W.  N.  C.  43.  they  were  fol- 
lowed,  and  the  principle  enforced,  in  an  ac- 
tion t^  the  assisnce  for  the  benefit  of  cred- 
itors of  an  insolvent  bank  upon  an  assess- 
ment made  more  than  six  years  previously, 
thi)u$;b  in  the  meantime,  but  also  more  than 
ai\  years  prior  to  the  suit,  the  bank  had  be- 
come insolvent  and  made  an  assignment  for 
creditors.  The  learned  court  below  were  of 
opinion  Uiat  Franklin  Sav.  Batik  v.  Bridge* 
was  overruled  hy  Lane's  Appeal,  106  Pa.  49, 
E]  Am.  Hep.  106.  In  this  we  cannot  concur. 
The  questions  raised  in  Lane's  Appeal  re- 
lated solely  to  the  remedy,  and  the  opinion 
is  devoted  to  the  consideration  of  the  de- 
fenses set  up — First,  that  the  creditors  gen- 
erally had  a  complete  and  adequate  remedy 
preecribed  by  the  act  under  which  the  cor- 
poration waa  chartered :  and,  secondly,  that 
the  principal  creditor  filinR  the  bill  had  a 
remedy  by  attachment  execution  on  his 
judgment.  In  an  elaborate  opinion  by  the 
late  Justice  Green  the  whole  subject  was 
reviewed,  and  in  some  quotations  and  obser- 
vations upon  them  the  statute  of  limitations 
waa  referred  to,  but  it  was  always  arguendo 
and  by  way  of  illustration.  No  question, 
under  tlie  statute,  arose  in  the  case  or  was 
passed  upon  by  the  court, 

\Vp  have  in  the  present  case  three  dates 
from  which  it  is  claimed  by  appellant  that 
the  statute  b^an  to  run.  and  nil  oF  which 
were  more  than  six  years  before  the  illins  of 
the  bill.  First,  the  sp^ssment  and  eall  for 
the  25  per  cent.  If  this  had  been  a  clear 
unconditional  call,  the  right  of  action  would 
have  been  immediate  and  complete,  and  the 
statute  would  have  TOmmenced  to  run.  But. 
as  already  stated,  the  call  was  complicated 
by  the  transactions  with  Fleming.  How  the 
company  came  to  turn  over  the  certificates 
to  him  without  getting  the  right  of  way  of 
which  they  were  to  be  the  price,  or  why  suit 
was  not  brought  for  a  conveyance  of  the  way, 
or  a  rescission  of  the  contract  so  far  as  with- 
in his  control,  does  not  appear,  and  is  prob- 
ably best  accounted  for  by  his  position  in  the-' 
company.  Secondly,  if  the  date  of  purchase 
by  the  appellant  be  taken  as  the  inception  of 
his  liability,  and  the  principle  of  Piltsiurgh- 
&  C.  R.  Co.  V.  Byers  be  applied,  the  bill  wa* 
too  late.     But,  thirdly,   without  going  fur- 
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tber  into  this  aubjeet,  and  leaving  the  tuaeu 
Ml  the  neceMit^  of  demuid  within  six  year* 
open  for  c(»uidera,tioii  when  the  question 
necessarilj  arisea,  we  have  for  the  third  date 
tba  insolvencj  of  the  compan;  as  ihown  bj 
its  aesignment  for  the  bebeftt  of  creditovs. 
Wlien  docs  the  richt  of  action  b;  the  cred- 
itorif  for  unpaid  aubscriptiouB  accrueT  Such 
siibscriptions  are  a  fund  in  the  hands  of  the 
■tockholdere  charged  with  a  trust  for  the 
payment  of  the  corporate  debts.  This  truBt 
does  not  depend  on  any  statute,  but  Is  de- 
duced on  general  principles  of  equity  from 
the  premise  that  the  capital  is  publicly 
pledged  to  those  who  deaJ  with  the  corpora- 
tion for  their  security.  Lane't  Appeal,  lOS 
Pa.  4U,  51  Am.  Rep.  IGS.  So  long  as  the 
corporation  is  solvent,  the  whole  subscrip- 
tion  is  due  in  accordance  with  its  terms,  and 
is  payoUe  when  and  as  called  for  by  the  cor- 
poration. But,  when  the  corporation  be- 
comes insolvent,  the  contract  between  it  and 
the  siifaecriber  is  terminated,  and  his  debt  to 
it  then  is  only  for  such  part  of  his  aubscrip- 
tiOD  ae  is  req'lired  to  pay  the  corporate 
debts.  It  is  a  debt,  not  to  it  in  its  own 
right,  but  in  the  rif;ht  of  its  creditors.  But 
it  would  seem  that  the  status  of  the  stock- 
holder as  holder  of  a  fund  liahle  at  least  con- 
tingently to  the  creditors  munt  be  Bxed  at 
the  time  and  by  the  fact  of  the  ascertain- 
ment of  insolvency.  It  is  the  general  rule 
that  insolvency  fixes  the  relative  rights  of 
all  the  parties  concerned.  From  that  mo- 
ment the  unpaid  subticriptions  become  part 
of  the  assets  lor  payment  of  the  creditors. 
It  is  true  they  are  special,  or.  as  they  may 
be  called,  reserved,  assets,  not  to  be  put  in 
distribution  until  the  inauftii^ienc;  of  the 
other  assets  is  rfiown;  but  thi*  is  no  reason 
why  the  creditors  may  not  proceed  at  once 
to  show  that  fact.  In  Franklin  Sav.  Bont 
V.  Bridges,  20  W.  N.  C.  43,  already  cited,  it 
WBS  said  by  Albright,  J.,  in  entering  a  non- 
suit which  was  sustained  by  this  court: 
"Conceding  that  the  unpaid  subscription, 
when  realized,  would  be  a  fund  to  be  held 
for  the  benefit  of  the  depositors  and  othi 
creditors  of  the  corporation,  it  is  apparent 
that  as  EOOD  OS  the  aasiKnment  was  made  the 
depositors  and  creditors  were  entitled, 
through  the  asiignee,  to  demand  that  the  un- 
paid subscriptions  should  be  paid,  .  .  . 
Tlie  creditors  were  at  that  time  in  the  posi- 
tion of  ono  to  whom  an  obligation  ia  due  on 
demand,  or  who  can  make  demand  upon  the 
doing  of  an  act  himself."  In  Terry  v.  An- 
derson, 95  U.  S.  628.  24  L.  ed.  3B5,  the  char- 
ter of  a  bank  provided  that  the  stockholder? 
should  be  individually  liable  for  the  bills  or 
notes  issued  by  the  bank.  The  main  ques- 
tion waa  on  the  constitutionality  of  the  stat- 
ute of  limitations  reducing  the  time  for 
bringing  suit,  but  it  was  also  held  that  not 
only  this  liability,  but  the  equitahle  liabil- 
ity, for  unpaid  sabseriptions  to  stock,  arose 
when  the  bank  stopped  payment,  snd  the 
statute  began  to  run  from  that  time,  though 
it  antedated  by  nearly  a  year  and  a  half  Ihi 
usigntnent  by  the  bank  for  the  benefit  of  its 

No  other  case  has  been  cited,  nor  has  my 
fi3  L.  R.  A. 


rn  examination  found  any  other,  in  which 
has  been  directly  decided  that  on  the  in- 
solvency of  the  corporation  the  creditor's 
~'ight  of  action  (or  unpaid  subBcriptions  is 
«mplete,  and  hence  that  the  statute  of  lim- 
tations  begins  to  run,  but  the  general  ti-end 
of  judicial  expression  is  in  that  direction. 
Thus,  in  Wilbur  v.  Btockholders .  18  Nat. 
Bankr.  Reg.  ITS,  Fed.  Gas.  No.  17,036,  Cad- 
waJader,  J.,  says:  "Upon  the  insolvency  of 
the  corporation,  the  obligations  of  the  stock- 
holders thus  at  once  bwome  asteta  for  the 
payment  of  its  debts  to  such  extent  as  other 
assets  are  deflcient."  And  in  Myers  t. 
Seeley,  10  Nat.  Bankr.  Ke^.  411,  Fed.  Gas. 
No.  B.BB4,  Treat,  J.,  says:  "If  a  company 
is  insolvent,  the  original  mode  of  maJiing 
calls  upon  the  stock  U  not  to  be  pursued  in 
the  eniorcement  of  such  a  decree;  for  the 
debt  is  then  due  on  the  stock  without  de- 
mand." Both  these  cases  are  cited  in  Lan^t 
Appeal.  In  Baicyer  v.  Hoag,  17  Walt.  610, 
21  T^  ed.  731,  the  stockholder  was  a  creditor 
of  the  corporation,  and  sought  to  set  olT  his 
claim  against  his  unpaid  subscription,  but 
the  Supreme  Court  held  thin  could  not  be 
done.  Miller,  J.,  saying:  "As  soon  as  the 
company  became  insolvent,  and  this  fact  be- 
^me  known  to  the  appellant,  the  right  of 
let -off  for  an  ordinary  debt  to  its  full  amount 
:;eiiaed.  It  became  a  fund  belonging  equally, 
in  equity,  to  all  the  creditors,  and  could  not 


Sanger  v.  Upton,  Bl  U.  S.  56,  23  L.  ed.  220, 
it  is  said;  "The  assignee  might  hare  filed  a 
bill  in  equity  against  all  the  delinquent 
shareholders  jointly.  .  .  .  But,  if  the  com- 
pnny  is  utt£rly  insolvent,  in  any  event  a  sep- 
arate at'tion  at  law  in  each  case  ia  much  to 
be  preferred.  ...  If  the  contingency 
should  occur  that  the  assets  realized  exceed 
the  liabilitiea  to  be  mot,  the  .  .  .  court* 
will  see  that  no  wrong  is  done  to  those  ad- 
versely concerned." 

All  of  the  cases  say  that  on  a  creditors' 
bill  an  account  must  be  taken  of  the  debts, 
aasfts,  and  unpaid  subscriptions  in  order  to 
determine  how  much  of  the  latter  should  be 
called.  This  clearly  implies  that  the  credit- 
ors need  not  wait  until  full  administration 
haa  exhausted  tlie  other  ass^ta,  but  may  pro- 
ceed at  once  to  ascertain  and  liquidate  tliB 
stockholders'  liahility,  even  though  payment 
may  not  he  enforced  until  actual  necessity 
haa  been  shown.  And  the  decisions  in  analo- 
gous cases  are  in  harmony  with  this  view. 
Thus,  in  Coi-nell's  Appeal,  114  Pa.  15.3,  6  Atl. 
258,  a  bill  by  judgment  creditors  of  a  cor- 
poration against  certain  stockholders  Ml 
their  unpaid  subscriptions  was  sustained  on 
the  averments  of  insolvency  of  the  corpora- 
tinn  and  the  enhaustion  of  plaintiff's  reme- 
dies at  law,  though  no  account  had  been 
taken  of  the  Other  liabilities  of  the  corpora- 
tion, and  other  stockholders  were  not  made 
parties,  Trunkey,  J.,  saying;  "The  right 
of  the  claimant  to  immediate  and  entire  re- 
lief is  not  to  be  delayed  by  any  questions  of 
expediency  or  of  the  ultimate  rights  of  the 
defendants  to  contribution."  A  similar  bill 
was  sustained  in  Self's  Appeal,  115  Pa.  38. 
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S  Atl.  177.  Tn  CUiicna  d  M.-Sav.  Bank  i  T. 
Co.  V.  GilUapie,  135  Pa.  5W,  fl  Atl.  73,  it 
was  held  that,  while  ordinarily  an  account 
ftnd  asBeiiSinent  are  neceseary  to  fix  the 
ajnount  of  the  Btockholders'  liability  on  bis 
unpaid  Bubscription,  yet  "the  necessity  for 
thii  does  not  exist  where  the  whale  amount 
is  required  to  pay  the  debts.  .  .  .  Tlie 
aasignee  may  sue  at  once,  for  all  is  required." 
And  in  Batch  v.  Dana,  10!  U.  S.  205,  25  L. 
*A.  885,  a  creditors'  bill  against  a  single 
■tockholder  was  sustained,  aJthough  no  call 
had  been  made  by  the  corporation,  no  ac- 
count taken  of  the  corporation's  other  in- 
debtednees,  and  the  other  gt<>ckhoIdBr8  were 
not  niade  parties.  In  all  of  these  cases  the 
fact  of  insolvency  was  held  auflieient  to  sup- 
port an  action,  and,  of  course,  as  soon  as  the 
right  of  action  accrued  the  statute  of  limi- 
tations b^an  to  run. 

No  suflicient  reoHOii  is  perceived  why  theae 
principles  should  not  apply  to  cases  like 
that  at  bar,  at  least  to  the  extent  of  ascer- 
taining and  liquidating  ths  liability  of  the 
stockholders  promptly,  and  white  evidence 
on  disputed  facta  \t  presumably  obtainable. 
The  very  numerous  questions  of  contested 
liability,  particularly  in  the  Federal  courts 
under  the  bajikruptcy  acta,  show  that  this 
is  a  matter  of  practical  concern.  And  the 
interests  of  creditors,  not  less  than  the 
rights  of  the  stockholders,  are  served  by  this 
view.  If  there  ia  no  right  of  action  for 
unpaid  subscriptions  until  full  administra- 
tion of  all  t^e  other  assets,  then  this  case  is 


an  illastration  of  the  delay  and  diffieulties 
imposed  on  the  creditors.  Eight  years  and 
a  half  elapsed  from  the  aasignment  till  the 
filing  of  this  bill,  and  in  the  meantime  the 
creditors  were  exposed,  not  only  to  the  de- 
lay, but  also  to  the  chances  of  failure  of  as- 
sets by  the  death  and  distribution  of  the  es- 
tates of  some  of  the  stockholders,  and  the 
inaolvcncy  or  financial  inability  of  others, 
besides  all  the  vexatious  questions  of  color- 
able or  bona  fide  transfers  of  the  stock.  If 
a  bill  had  been  filed  in  1S91,  averring  in- 
solvency and  entire  insufficiency  of  other  as- 
sets, it  is  clear  that  it  would  not  have  been 
demurrable,  and  the  final  determination  of 
how  much  of  the  unpaid  subscriptions 
should  be  asseseed  and  collected  might  well 
have  been  intrusted  ta  a  court  quite  compo- 
tont  to  settle  it  with  equity  to  all  parties. 
We  are  of  opinion,  therefore,  that  not  only  is 
the  case  of  Franklin  Sav.  Bank  v.  Bridges  an 
express  authority,  but  also  that  it  is  sup- 
ported by  correct  reasoning  from  admitted 
principles.  The  right  of  action  of  the  plain- 
titT.  whatever  it  wa^i,  accrued  upon  the  fact 
of  insolvency  of  the  dairy  company  shown 
by  tha  assignment  for  the  benefit  of  credit- 
ors, and  the  statute  of  limitations  began  to 
run  from  that  date.  The  bill,  therefore,  was 
too  late. 


Rehearing  denied. 


TENNESSEE  SUPEEME  COURT. 


(106  Tenn.  490.> 

1.  A  railroad  comvany  ■■  not  liable  to 
an  employee  of  an  Ice  companr  wLth 
which  It  had  eontraeled  for  a  auppLj  ot  Ice 
for  Its  refrigerator  cars,  who  was  lujared  br 
falling  from  the  top  of  a  car  which  he  was 
BtnrlnE  with  Ice,  either  because  the  car  was 
left  on  a  cnrve  wblch  caused  It  to  incline  aide- 
ways  undnlj.  or  becauae  the  roof  waa  slipper; 
with  Ice.  since  these  ivere  not  defects  In  the 
premises,  the  duty  to  remedy  which  the  rail- 
road company  owed  to  persons  Impliedly  In- 
vlted  to  Its  premises. 

a.  AlIearadanB  in  a  deelaFatlon  cannot 
Ii«  conaldered  as  part  of  an  amended  dec. 
laratlon  subsequently  died,  which  Is  complete 
In  Itself  and  does  not  refer  to  or  adopt  the 
former  as  a  part  of  it. 

••  Ad  allCKatlon  tliat  It  «vaa  tli«  dntr 
of  a  railroad  company  to  place  a  car 
at  a  derrick  to  be  loaded  by  employees  of 
an  Ice  company  with  which  It  bad  contracted 
Note. — As  to  right  of  servnnt  to  recover  dam- 

ages  Irora  persons  other  than   bis  master  for 

Injnrles  received  In  the  performance  of  his  dn- 

ties,  aee  Cleveland,  C,  C.  A  Bt.  L.  R.  Co.  v.  Berry 

(Ind.)  4S  U  B.  A.  SS,  and  nett. 


(or  a  supply  ot  lee.  wlthont  stating  bow  locb 
daty  arose,  li  a  mere  conclusion  o(  law.  and 
Is  Immaterial. 

(January  1».  1001.) 

APPEAL  by  plaintiff  from  a  judgment  ol 
the  CSrcuit  (^urt  for  Davidson  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  tor  peraonal  Injuries  al- 
leged to  have  l^en  caused  by  d^endants' 
negligence.     Affirmed. 

The  facts  are  BtBt«d  in  the  opinion. 

Me»*r».  IPasUmgtom,  Allea,  A  Raima 
for  appellant. 

Mesart.  Smith  ft  Maddtn,  for  appellee 
Louisville  A  Nashville  Terminal  Co.: 

The  railroad  company  had  no  contract 
with  the  plaintiff.  The  plaintiff,  knowing 
that  the  cars  were  not  at  the  derrick,  vol- 
untarily undertook  to  ice  the  car  where  it 
stood.  Seeing  the  ice  and  snow,  and  pro- 
ceeding to  the  work,  and  getting  on  top  of 
the  car,  he  took  the  risk  of  the  method  at 
doing  the  work  at  that  place. 

In  all  such  cases  it  must  appear:  (1) 
That  there  was  some  defect  in  the  premiBM 
or  in  the  appliances,  which  it  was  the  de- 
fmdanta'  duty  to  remedy  or  repair:  (2) 
that  this  defect  was  known  to  defemlanta, 
or  should,  by  reasanahle  care,  have  bemt 
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known  to  thNn;  (3)  that  it  waa  not  known 
to  plaintiff,  and  that  he  could  not  by  rea- 
sonable care  have  known  it. 

Tobin  V.  Portland,  B.  d  P.  R.  Co.  69  Me. 
183,  8  Am.  Rep.  415;  Loop  v.  Utchfield, 
42  N.  Y.  351,  1  Am.  Rep.  543;  Losee  T, 
Ctute,  51  N.  Y.  494,  10  Am.  Rep.  638; 
Coughtrji  v.  Globe  Woolen  Co.  56  N.  Y.  124, 
16  Aid.  Rep.  367. 

And  having  voluntarily  undertaken  to  ice 
the  COT  by  getting  on  it  when  the  top  waa 
covered  with  enow  and  ice,  he  took  the  risk 
<rf  slipping,  and  ii  not  entitled  to  recover. 

Samuetson  v.  Clevelanii  Iron  Mm,  Co.  49 
Utch.  164,  43  Am.  Rep.  456,  13  N.  W.  499. 

The  fact  that  the  car  waa  not  placed  at 
the  derrick  will  not  render  defendant  com- 
panies liable. 

King  V.  Neul  York  C.  i  B.  R.  R.  Co.  88 
N,  V.  181,  23  Am.  Rep. ,  37 ;  Loroct  v,  Og- 
dmsburg  d  L.  C.  R.  Co.  26  Hun,  382. 

The  rule  of  respondeat  tuperior  applies 
only  to  casea  where  the  relation  of  servant 
Mid  master  exists,  and  does  not  apply  as  be- 
tween an  employer  and  the  servant  of  an 
independent  contractor  or  parson. 

Bihb  V.  yorfolk  i  W.  R.  Co.  87  Va.  711, 
14  S.  E.  163;  Carter  v.  Berlin  MilU  Co.  SS 
N.  H,  52,  42  Am.  Rep.  572;  Fink  v.  «i*- 
eoiiri  Furnace  Co.  82  Mo.  276,  52  Am.  Rep. 
376;  Potrell  v,  Virffinia  Conttr.  Co.  88  Tenn. 
692,  13  S.  W.  691;  Cunntn^Aam  T.  Inter- 
national R.  Co.  51  Tez.  603,  32  Am.  Rep. 
632;  Leat>itt  v.  Bangor  d  A.  R.  Co.  SB  Me. 
£00,  36  L.  R.  A.  382,  36  Atl.  998;  Coving- 
ton d  C.  Bridge  Co.  v.  Bteinbrook,  61  Ohio 
St.  216.  56  N.  E.  618;  Xegus  v.  Becker,  143 
N,  Y.  303,  25  L.  R.  A.  867,  38  N.  E.  290. 

Mea»re.  Cl&nde  DTBUer,  E«at  A  Fon, 
and  J.  D.  De  Bow  for  North  Carolina  t 
St.  Louis  R.  Co. 

BCoAllater,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  broug-ht  this  suit  t«  recover  dam- 
ages for  personal  injuries.  Demurrers  ware 
filed  by  each  of'  tlie  defendants,  and  were 
sustained  by  the  court,  and  leave  granted  to 
Miiend  declaration.  A  voluntary  nonsuit 
was  taken  as  to  Louisville  ft  Nashville  Rail- 
road Company.  Two  amended  counts  were 
then  fliea.  Demurrers  to  these  amended 
«oiints  were  also  sustained,  and  plaintiff's 
•uit  was  dismiBsed.  Plaintiff  appealed,  and 
assigns  as  error  the  action  of  the  court  on 
the  demurrers. 

The  lost  amended  declaration  embraces  all 
the  features  contained  in  the  original  and 
first  amended  declarations,  with  additional 
allegations.  It  is  therefore  only  necesaaiy 
to  consider  that  count,  and  the  donurrera 
interposed  thereto,  to  reach  the  real  merits 
of  the  controversy  and  a  correct  judgment 
thereon.  The  amended  declara.tion  was, 
me.:  "Defendants  were  common  carriers, 
•iDd  shipped  large  amounts  of  fresh  meats, 
requiring  ice  in  their  cars,  which  was 
placed  therein  by  opening  the  top  of  the 
cars  and  letting  down  blocks  of  about  100 
pounds.  The  defendnntn  had  a  contract  with 
the  ice  company  to  do  the  work,  and  plain- 
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tiff  had  for  a  long  time  been  anpl<^ed  by 
the  ice  company,  and  did  this  work  for  it, 
in  the  yards  of  the  railroad  company.  That 
in  doing  the  work  it  was  necessary  for 
plaintiff  to  go  on  defendants'  premises,  and 
upon  their  tracks  and  cars,  and  it  had  been 
his  custom  to  go  on  their  premises  and  ic« 
the  cars  at  a  derrick  provided  for  that  pur- 
pose, and  witi  the  derrick  the  work  could 
be  done  in  safety.  At  the  time  of  the  in- 
juries defendants  eipressly  invited  plaintiff 
on  their  premines  to  ice  a  car  on  the  25th 
February,  1900,  and  defendants  negligently 
failed  and  refused  to  place  the  car  which 
they  had  invited  plaintiff  to  ice  at  the  der- 
rick, but  placed  it  on  a  curved  track  on  an 
incline,  which  caused  the  car  to  careen.  It 
was  night,  and  the  car  had  just  gotten  into 
the  yards  from  the  north.  Plaintiff  a^ed 
the  defendants  to  place  the  car  at  the  der- 
rick, but  defendants  refused,  and  invited 
plaintiff  to  ice  it  at  said  remote  point,  say- 
ing it  should  be  iced  there,  and  nowher* 
else.  In  icing  it  away  from  the  derrick,  the 
ice  had  to  be  drawn  up  by  hand,  by  rope 
and  hooks,  and  plaintiff  had  to  go  on  top 
of  the  car,  and  the  work  was  acciHnpanied  by 
dangers  which  the  use  of  the  derrick  would 
have  obviated.  It  was  accompanied  by  hid- 
den dangers,  which  were  known  to  defend' 
ants  and  not  known  by  plaintiff.  By  rea- 
son of  the  darkness,  plaintiff  did  not  know 
the  car  was  on  a  curve  or  incline,  and  did 
not  know,  or  have  any  means  of  knowing, 
that  the  car  brought  with  it  upon  the  roof 
from  distant  points  ice  and  snow,  which 
made  it  extra-hazardous  to  ice  it  by  hand. 
The  invitation  of  defendants  to  ice  this  car 
away  from  the  derrick  led  the  plaintiff  to 
believe,  and  he  did  beliere.  the  work  could 
be  done  with  safety,  and  that  the  place  was 
safe;  the  defendants  and  tlieir  servants 
knowing  that  by  reason  of  the  darkness 
plaintiff  could  not  by  the  exercise  of  ordi- 
nary care,  observe  the  dangers  of  the  situa- 
tion, and  the  dangers  of  icing  said  car  by 
hand  at  that  time  and  place.  That  on  aiild 
date  and  place  the  defendants  n^ligently 
failed  to  warn  him  of  the  fact  that  the  car 
was  on  an  incline,  and  waa  covered  with  ice 
and  snow,  and,  these  facts  not  being  open 
to  observation,  and  while  plaintiff  wan  upon 
the  ear,  and  in  the  exercise  of  ordinary  care^ 
and  by  reason  of  the  ice  and  snow  on  top  of 
the  car,  and  by  reason  of  the  ear  being 
careened  on  the  cun'e,  he  slipped,  and  fell 
upon  and  from  the  roof  of  the  car  to  the 
ground,"  etc.  This  declaration  does  not  set 
out  any  duty  or  contract  on  the  part  of  de- 
fendants to  put  the  car  to  be  iced  at  any 
particular  place  or  at  any  derrick. 

The  demurrer  of  both  defendants  in  sub- 
stance is  as  follows:  (1)  The  declaration 
shows  that  plaintiff  was  in  the  emplt^  of 
the  ice  company,  and  waa  undertaking  to 
fill  a  car  with  ice  by  virtue  of  his  contract 
of  employment  with  the  ice  company,  when 
he  was  injured.  The  declaration  fails  to 
show  that  defendants  or  their  officers  or 
Agents  had  any  authority  to  direct  plain- 
tiff to  go  into  any  dangerous  position ;   or 
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that  the  plaintiff  waa  under  my  contract 
of  einploj'inent  with  defendants  hj  which 
there  was  any  duty  imposed  on  him  to  obey 
such  orders,  if  any  had  been  given  him  by 
it  or  its  agents.  The  declaration  simply 
alleges  that  this  defsndant  requested  plain- 
tiff to  ice  a  certain  car  when  it  arrived  in 
Nashville,  and  when  it  arrived  plaintiff 
quested  defendant's  servants  to  place 
car  at  a  derrick,  which  defendant  refused  to 
do,  but  placed  it  at  a  less  convenient  point: 
and  tha^  while  he  was  undertaking  to  fil 
the  cars  with  ice  at  the  inconvenient  place 
\   injured.     The   declaration   fails   to 


which  caused  the  injury  to  him.  (2)  The 
declaration  shows  that  plaintiff  waa  not 
employee  of  these  defendants,  but  was 
emploj'ee  of  the  ice  company,  and  that  in  at- 
tempting to  fiil  a  certain  car  with  ice  he 
was  acting  as  an  employee  of  that  company. 
The  only  allegation  of  negligence  is  that  the 
defendants  failed  to  put  the  ears  at  a  con- 
venient place  for  icing  them.  There  was 
no  duty  imposed  upon  these  defendants  by 
the  common  or  statutory  taw  to  place  the 
cars  at  any  particular  place.  Any  duty 
which  waa  imposed  upon  them  in  this  re- 
spect arose  out  of  their  legal  contract  with 
the  Ice  company;  and  sucTi  duty,  if  it  ex- 
isted, waa  for  the  benefit  <rf  that  ctMupany, 
for  a  breach  of  which  that  company  would 
have  had  its  action  for  damages  for  breach 
of  contract,  ( 3 )  The  declaration  shows 
that  plaintiff  voluntarily  undertook  to  ice 
the  car  in  the  position  in  which  it  had  beeu 
placed  without  any  orders  from  the  defend- 
ant or  its  agents  or  officers  having  control  or 
authority  over  him,  and  it  therefore  seems 
that  in  undertaking  to  do  this  work  he  ae- 
eumed  all  the  risks  and  dangers  incident  to 
its  performance.  (4)  The  declaration  shows 
that  the  only  danger  incident  to  the  per- 
formance of  this  work  waa  that  the  snow 
and  ice  were  upon  the  car,  which  was  ca- 
reened and  steeper  upon  one  aide  than  upon 
the  other,  on  account  of  which  the  plaintiff 
slipped  and  fell.  The  declaration  fails  to 
show  that  there  were  any  hidden  or  un- 
seen dangera,  or  what  they  were,  if  any,  or 
that  they  caused  or  contributed  to  the  in- 
jury ;  and  does  show  that  the  dangera  were 
aa  obvious  to  the  plaintiff  aa  to  any  one 
else,  and  that  it  required  no  expert  knowl- 
edge to  detect  them.  The  plaintiff,  in  law, 
assumed  all  of  the  risks  obvious  to  him 
when  he  undertook  to  put  ice  in  this  car 
while  it  waa  covered  with  anow  and  aicet. 
a.nd  careened  so  as  to  make  one  side  of  the 
roof  higher  than  the  other, 

A  condensed  statement  of  the  case  mnde 
in  the  declaration  is  that  the  Nashville  Ice 
Tompany  waa  under  a  contract  with  the  de- 
fendanta  to  ice  their  refrigerator  cars.  The 
plaintiff,  Baker,  who  sustained  the  injurie,'!, 
was  an  emp'oyee  of  the  ice  company,  and 
not  of  the  defendants.  It  had  been  custom- 
ary to  ice  the  cars  at  a  derrick  by  means 
of'  wliich  the  ice  could  be  elevated  to  the 
top  of  the  car,  and  deposited  therein.  The 
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track.  The  company's  servants  declined  to 
station  the  car  at  the  derrick.  The  plain- 
tiff undertook  to  ice  the  car  by  stationing 
himself  on  top  of  the  car  and  pulling  the 


waa  covered  with  Ice  and  anow,  and,  a_   

plaintiff  attemnted  to  pull  the  ice  up,  he 
slipped  and  fell  from  the  car,  sustaining 
very  serious  personal  injuries.  The  theory 
of  plaintiff's  counsel  is  that  plaintiff  wa* 
upon  the  defendant*'  promisee  for  the  pur- 
pose of  transacting  business  upon  an  im- 
plied Invitation,  and  that  the  injury  was 
occasioned  by  reason  of  defects  on  defend- 
ants' premiaea.  The  rule  invtjced  by  coun- 
sel is  thus  stated  by  Mr.  Wood  in  his  work 
on  Master  and  Berwit  (I  33T),  viz..-  "Al- 
though a  eontractee  is  not,  in  general,  liable 
to  the  employeee  of  the  contractor  for  in- 
juries resulting  to  them  while  engaged  i 


his  work  under  the  control  of  such  con- 
tractors, yet,  if  the  work  is  done  on  his 
premisee,  he  is  bound  by  the  same  legal  ob- 
ligation that  exists  as  between  him  and  his 
immediate  <iervanta  to  keep  them  in  a  suit- 
able and  safe  condition,  and  is  liable  to  any 
of  the  HCrvants  of  such  contractors  for  in- 
juries resulting  to  them  from  defeeta  there- 
in not  under  a  contract  obligation,  but  aris- 
ing from  the  duty  he  owea  to  each  of  the 
employees  arising  out  of  hia  obligation  to 
provide  such  apphances,  and  this  duty  ex- 
tends to  keeping  the  premises  upon  which 
the  servants  of  the  contractor  are  at  wort 
in  a  reasonably  safe  condition  whether  the 
contract  provides  therefor  or  not."  Mechem. 
Agency,  }  160;  Id,  p.  492,  note.  Counsel 
for  plaintiff  especially  rely  upon  the  case 
of  Coughtry  v.  Olobe  Woolen  Co.  56  N.  Y, 
124,  IS  Am.  Rep.  3ST.  In  that  case  it  ap- 
peared that  plaintiff's  intestate  was  in  the 
employ  of  aome  carpentera  who  contracted 
with  defendants  to  put  a  cornice  on  their 
mill,  and  the  defendants  were  to  provide  aJt 
scaffolda  required  for  the  purpose.  The  de- 
ceased, while  engaged  in  the  work,  was  killed 
by  the  fall  of  a  scaffold  built  by  the  defend- 
ants  for  the   uae   of   the   workmen.     In   an 

)n  to  recover  damages  the  plaintiff  waa 

uited  in  the  lower  court  upon  the 
ground  that  the  defendants  owed  no  duty 
to  the  deceased,  but  this  was   reversed   ^ 

i^ourt  of  appeals  upon  the  ground  that, 
scaffold  being  erected  by  the  defend- 
upon   their   own   premises   for  the  ex- 

I  purpose  of  accommodating  the  work- 
a  duty  waa  thereby  imposed  upon  the 
defendants   to  use  proper  diligence  in  con- 

^tinf"  and  maintaining  the  atructure, 
and  tliat  thia  duty  existed  independently  of 
ie  contract:  and  this  is  the  rule  applica- 
le  to  every  person  who  can  be  said  to  have 
ime  upon  the  master's  premises  by  his  in- 
Itation.  and  not  in  the  character  of  a  mere 
licenE-ee,  whether  or  not  such  person  be  a 
atrnntrer  to  Uie  owner.  Mr.  Wood,  in  com- 
menting on  this  case,  aaya  that  the  ru1» 
must  be  tinderntood  as  applying  only  in  ca«eB 
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where  the  contractee  owei  a  duty  to  the 
contractor's  servants,  and  U  limited  to  cftses 
of  defects  in  hia  premiaea.  Applying  the 
rule  thus  laid  donn  to  the  facts  of  this 
«aee.  it  must  be  conceded  that  the  plaintilf 
was  upon  the  defendants'  prEmiaes  by  an  im- 
plied invitation,  and  not  in  the  character 
«f  a  mere  licensee.  But  there  was  no  breach 
of  ail  J  diitj  which  defendants  owed  the 
plaintiff  as  the  servant  of  the  ice  company, 
an  independent  contractor.  The  company 
had  not  agreed  to  furniah  any  particuliLT 
Appliances  or  machinery  for  the  accommoda- 
tion of  the  irorUmen  of  the  contractor  io 
hoisting  the  ice  into  the  top  of  the  car,  nor 
iraa  tlie  injury  caused  by  any  neglect  in 
constructing  and  maintaining  the  applian- 
ces, like  the  inaudicient  scaffolding  inCouj^A- 
Iry  V.  Globe  'rt'oolcn  Co.  If,  for  instance, 
it  had  appeared  in  this  case  that  defend- 
ant<i  had  agreed  to  furnish  a  derrick  for 
the  use  of  the  contractor'a  aervanta  in  load- 
ing the  ice  into  the  car,  and  the  injury  to 
plaintiff  had  been  caused  by  the  falling  of 
the  derrick,  owing  to  its  insuificient  con- 
atniction,  ptaintin'a  right  of  action  would 
be  Buatained  hy  the  case  cited  of  Coughiry 
V.  Olobe  Woolen  Co.  But  it  does  not  ap- 
pear from  the  face  of  the  declaration  that 
defendants  had  agreed  to  do  anything  for 
the  benefit  of  the  contractor's  servants. 
Hence  the  sole  inquiry  is  whether  the  prera- 
itea  of  defendants,  where  the  plaintiff  was 
impliedly  invited  to  work,  were  in  a  rea- 
sonably safe  condition.  In  order  to  war- 
rant a  recovery  under  this  rule,  it  must  be 
alleged  that  tlie  injury  waa  caused  by  de- 
fects in  the  premises,  and  the  facta  consti- 
tuting the  particular  defect  complained  of 
must  be  set  out.  It  is  alleged  that  the  re- 
frigerator car  required  to  be  iced  in  this 
cfcse  was  stopped  on  a  curved  or  inclined 
track,  but  it  is  not  alleged  that  this  track 
was  out  of  repair,  or  improperly  construct- 
ed, or  otherwise  defective,  except  that  it  was 
carved  and  inclined.  The  angle  of  inclina- 
tion is  not  even  stated  so  that  the  court 
«ftn  see  that  the  track  was  dangerous. 
PlaioUff  could  not  be  heard  to  complain  of 
tJie  original  construction  of  the  track,  since 
the  company  would  have  the  right  to  build 
it  in  a  manner  beat  suited  to  its  busineea. 
The  other  allegation  is  that  plaintiff  did 
not  know  of  the  snow  and  ice  being  on  aaid 
«ar,  which  defendants  had  n^ligently  al- 
lowed to  be  there,  and  failed  to  warn  plain- 
tiB  against  the  danger.  This  was  a  dan- 
ger that  waa  open  and  Dbvious  to  plaintiff 
the  moment  he  climbed  upMi  the  car,  and, 
having  aaaumed  the  riak  of  icing  the  car 
under  such  conditions,  he  cannot  be  heard 
BOW  to  complain.  In  addition  to  this,  we 
«re  of  opinion  that  snow  and  ice  on  the  roof 
of  a  ear  is  not  such  a  defect  in  the  premises 
aa  the  law  eontemplatea  in  fixing  the  rule 
of  liability  to  one  there  hy  implied  invita- 

Another  ground  of  recovery  allied  is 
that  it  was  the  duty  of  defendants  to  have 
all  cars  needing  ice  placed  at  the  derrick  to 
be  iced,  and  uiat  defendants  were  guilty 
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of  a  breach  of  tiiia  duty.  This  allegation 
is  made  in  tlie  first  amended  declaration 
filed.  The  last  amended  declaration  does 
not  contain  this  allegatitm.  In  Slate  t. 
Lea,  1  Coldw.  178,  the  rule  waa  stated  to 
be  that,  unless  the  second  or  other  count 
expresaly  refers  to  the  first,  no  defect  there- 
in will  be  aided  by  the  preceding  count,  for. 
though  both  counts  are  in  the  same  declara- 
tion, yet  they  are  aa  distinct  aa  if  they  were 
in  separate  declarations,  and  consequently 
they  must  independently  contain  all  neces- 
sary allegatiouB,  or  the  latter  count  must 
expressly  refer  to  the  former.  1  Chitty,  PI. 
p.  3511;  G  Bacon,  Abr.  188.  In  LovitvilU 
d-  N.  R.  Co.  V.  House.  104  Teun.  110,  66  S. 
W-  836,  it  was  said;  "The  rule  is  the  orig- 
inal complaint  [or  declaration]  is  supersed- 
ed, and  its  effect  aa  a  pleading  destroyed,  by 
tiling  an  amended  complaint  complete  in  it- 
self, and  which  does  not  refer  to  or  adopt 
the  original  aa  a  part  of  it."  The  last 
amended  declaration  waa  complete  in  itself, 
and  makes  no  reference  Ui  the  all^atioa  in 
the  first  amended .  declaration  that  it  was 
the  duty  of  the  dcfendanta  to  place  the  car 
at  the  derrick  to  be  iced.  But,  independent- 
ly of  this,  the  allegation  waa  insufficient, 
for  the  reason  that  it  merely  stated  a  con- 
clusion of  law.  It  did  not  allege  how  it 
became  the  duty  of  defendants  to  place  the 
cars  at  the  derrick.  No  such  contract  with 
plaintiff  is  alleged,  nor  is  it  atated  that 
such  a  contract  was  made  with  the  ice  com- 
pany, by  whom  plaintiff  was  employed.  At 
moat,  it  aimply  appears  that  it  had  been 
customary  to  place  the  cars  at  the  derrick, 
but  no  duty  or  obligation,  contractual  or 
otherwise,  is  shown ;  so  that  this  allegation 
is  not  material.  Moreover,  it  is  not  ahown 
that  the  failure  of  defendants  to  place  the 
car  at  the  derrick  waa  the  proximate  cause 
of  the  accident. 
Affirmed. 


William  Perry  RIDLEY  et  al. 
William  P.  HALLIDAY,  Jr..  et  al.,  Flffe.  in 
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of  «  court  or  chancerj  a 
really  Into  personalty  Is  a.  watver  of  objection 
ttiat  the  court  Is  wKbout  Jurisdiction  to  act 
In  the  cauHe,  since  It  bis  unquestionable 
power  to  make  nich  eonveralOQa 
!.  Nan  exl  ale  Dee  ot  reiaBliitlerueB  of 
the  Itrat  cla.aa  under  a  witl  leaving  prop- 
ertj  [n  trust  to  one  for  lite,  with  remalniler 
to  bla  children,  witb  remainders  over,  will 
t  prevent  the  sale  of  realty  so  as  to  bind 


Indern 


o  be- 


Noth.^As  to  power  to  cut  off  coDtlngeot  In- 
terest of  unborn  children  by  sale  ot  property,  see 
other  authorities  In  this  lerles  as  tallows :  Kent 
v.  Church  o(  St.  Michael  IN.  Y.)  18  L.  H.  A. 
331 ;  Hale  v.  Hale  (111.)  20  I,.  R.  A.  247  :  Ijor- 
InR  V.  Hlldretb  (Uaas.)  40  L.  S.  A.  127:  and 
Gavin  V.  Ciirtln  (111.)  40  L-  K.  A,  770. 


.'.  Court. 


Mab.. 


S.  A  Mil  to  Bell  rcBltT  beld  In  trust  for 
m  lite  tenant,  with  mnHlnder  to  hia  chil- 
dren and  other  remalDders  over,  mar  he  flled 
b;  the  lire  Cenaat  >a  well  as  a^Hlnat  him. 


EKRi 
to 


KROS  to  the  Court  of  diancery  Appeals 


Countjr  decreeing  the  aale  for  reauvesLment 
af  certain  real  efltate  conveyed  by  J.  W.  S. 
Ridley,  decetised,  to  Webb  Ridley  in  trust  for 
certain  persons,  sMue  of  >tvhom  were  yet  un- 
boro.     A/JiTmea. 

The  tacts  are  stated  in  the  opinion. 

J/essri.  F^neri  *  P»d«ett,  E.  H. 
H*t«Iier,  and  J«inei  O.  Bimdtord,  for 
plaintiffs  in  error; 

Whatever  power  the  chancery  court  had 
to  decree  the  sale  of  laods  at  the  time  of  the 
adoption  of  the  Code  remained  unimpaired, 
and  is  DOW  poasessed  by  .it. 

A  court  of  chancery  had  general  jurisdio- 
tion  over  the  eetatee,  as  well  a*  the  persons, 
3f  infants,  and  could,  under  appropriate  cir- 
eumstancee  and  for  proper  purpoaea,  direct 
the  Bale  of  their  property. 

Thiimpaon  v.  Mebane,  4  HeJsk.  370;  Por- 
ter V.  Porter,  1  Bait,  299 ;  Groy  r.  Bartutrd, 
I  Tenn.  Ch.  208. 

EstatcB  tail  are  now  deoned  to  be  fee-sim- 
ple estates,  without  restrictions  or   limita- 

Shannon's  Code,  |  3673. 

The  rule  in  Shelley't  Case,  1  Coke,  SS, 
which  was  an  out^owth  of  the  statute  de 
donU,  survived   its  repeal. 

Polk  V.  Paris,  9  Yerg.  S09,  30  Am.  Dec. 
400. 

This  celebrated  rule  shared  the  fate  o(  the 
statute  de  donis,  and  was  abolished  1^  an 
aot  passed  in  1SS1-S2. 

Khannon'e  Code,  i  3674;  WilUam»  v.  Wil- 
liami,  10  Heistc.  5G9. 

Courts  of  equity  have  inherent  power 
over  land,  to  change  it,  either  by  sale  or  par- 
tition; and,  generally,  all  penrsons  in  being 
having,  or  who  might  have,  reyersionarj  or 
remainder  interests,  are  necessary  parties ; 
but  where  the  remainder  is  to  a  person  or 
persons  not  in  ease  it  is  necessary,  in  order 
to  bind  them,  that  the  owner  of  the  first  es- 
tate of  inheritance  should  be  before  the  court 
as  a  party,  and  if  there  be  no  person  in  be- 
ing in  whom  the  first  estate  of  inheritance 
is  vested,  then  it  is  sufficient  to  bring  before 
the  court  the  life  tenant,  or  such  persons  as 

When  the  courts  of  equity,  in  the  exercise 
of  their  inherent  jurisdiction  over  the  prop- 
erty of  infants  and  other  persons  under  dis- 
ability, bc^an  to  partition  and  sell  lands 
subject  to  limitations  in  remainder,  they  re- 
quired, in  analogy  to  the  practice  of  the 
common-law  courts  in  cases  of  common  re- 
covery, that  the  first  tenant  of  tJie  estate  of 
ioheritance  should  be  a  party. 

Heynoldtort   r.   Perkini    (1709)    2   AmU. 


Afterwards,  in  consequence  of  the  inabili- 
ty to  set!  or  partition  lands  where  there  wa* 
no  tenant  of  the  first  estate  of  inheritance, 
the  rule  was  broadened  so  that  the  life  ten- 
ant alone  was  deemed  to  be  sufficient. 

GiJJard  v,  Horl,  1  Soh.  k  Lef.  408;  DayreU 
v,  ChamjmesB,  1  Eq.  Cos.  Abr.  400;  Leonard" 
V.  Sussex,  2  Vern.  527;  Finch  v.  Finch.  2 
Ves.  Sr.  492;  Lloyd  v.  Johnes,  9  Vca,  Jr. 
3T;  Gaakell  v.  Oaskell,  B  Sim.  643;  Fordyce 
v.  Bj-idges,  10  Beav.  60;  Mitford,  Eq.  PI.  & 
Pr.  24,  25;  Calvert,  Partjea  in  Eq.  49-53; 
Tj-]er,  Parties  in  Eq.  24;  Van  Fleet,  Former 
Adjudication,  S  401;  1  Story,  Eq.  Jur.  t 
S66a;  2  Minor,  Inst.  ed.  1892,  238;  Agar 
V.  Fairfax,  2  White  A  T.  Lead.  Cas.  in  £q. 
*«»;  Hoffman,  Ch.  Pr.  161;  Barbour,  Cb. 
Pr.  287;  Spenoe,  Eq.  Jur.  707;  Cheeaman  v, 
Thome,  1  Edw.  Ch.  829;  Mead  v.  Mitchell, 
17  N.  Y.  212,  72  Am.  Dec.  466;  Baglor  v. 
Dejamette,  13  Gratt.  152;  Faulkner  v.  Da- 
vU,  18  Gratt.  651,  98  Am.  D«.  698;  Sweet 
V.  Parker,  22  N.  J.  Eq.  454;  Knotta  r. 
Stearne,  91  U.  S.  638,  23  L.  ed.  252;  Br«- 
tmorf  V.  Brcvoort,  70  N,  Y.  139;  Monarqtie 
V.  ilonarqiK,  80  N.  Y.  320;  McArlhar  v. 
Scott,  113  U.  S.  391,  28  I*  ed.  1031,  5  Sup. 
Ct,  Rep.  852;  Kent  v.  Church  of  St.  Michael, 
130  N.  y.  10,  18  L.  R.  A.  334,  32  N.  E.  704; 
Hale  v.  Hale,  146  111.  227,  20  L.  R.  A.  247. 
33  N.  E.  868;  Gamn  v.  Oitrtin.  171  111.  640, 
40  L.  B.  A.  776,  49  N.  E.  623 ;  Rugglea  v. 
Tyson,  104  Wis,  500,  48  L.  R.  A.  809,  7B  N. 
W.  760.  81  N.  W.  367. 

The  leffal  title  was  vested  in  the  trustee, 
Webb  Ridley.  Wetb  Ridley  in  bis  capacity 
as  trustee  held  the  legal  title  for  the  benefit 
and  behoof  of  every  person,  bom  and  unborar 
who  had  or  might  have  interest,  present,  fu- 
ture, or  contingent,  in  the  property.  He- 
stands  In  this  record  as  the  represpntatire 
oS  both  the  parties  in  being,  including  the 
widow,  and  those  unborn. 

At  coinin<Ki  taw,  if  the  particular  estate- 
supporting  the  reniainder  determined  or  waa 
destroyed  before  the  contingency  happened, 
the  remaindo'  was  annihilated. 

4  Kent,  Com.  253. 

To  preserve  contingent  remainders  from 
forfeiture  and  destructitm,  recourse  was  had 
to  the  creation  of  truatees  to  preserve  the- 
contingent  remainder  during  the  life  of  tbe- 
tenant  for  life,  notwithstanding  any  deter- 
mination of  the  particular  estate  perma- 
nentlj^  by  forfeiture  or  otherwise. 

4  Kent,  Com.  245;  Fearne,  Contingent 
Remainders.  325, 

In  Tennessee  it  has  been  bdd  that  if  Ui» 
particular  estate  which  supports  a  contin- 
gent remainder  is  destroyed  before  the  re- 
mainder vests,  the  remainder  is  defeated. 

Peck  V.  Carmichael,  6  Yerg.  324. 

Trusts  of  this  nature,  and  all  other  trusts, 
were  always  under  the  cognisance,  direction, 
and  control  nf  courts  of  equity.  They  could 
direct  the  trustees,  change  the  property,  and 
sell  and  invest  the  proceeds  whenever,  in 
their  judgment,  it  became  necessary  to  d» 

Piatt  T.  Bprigg,  2  Vern.  303;  Frewin  v. 
Oharlton,  1  Eq.  Caa.  Abr.  380;  Basket  v. 
Clapham,   1    P.   Wma.   368;    Wimnngton,  f^ 
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Foley,  I  P.  Wnu.  iM;  Symottoe  t.  Taltam, 
1  Atk.  014;  OurtUa  r.  Brwm,  29  III.  201 1 
Fori*  T,  Bloan,  68  111.  588;  Alien  v.  &raoes, 
3  Buah,  401 ;  Meddts  t.  BuU,  13  Er.  L.  Rep. 
787,  18  S.  W.  6;  Baldnge  v.  Co^ey,  184 
ni.  73,  56  N.  E.  411. 

ifr.  W.  O.  Sftlnon  for  defendants  in  er- 


Besrd,  J.,  delivered  the  ofiinioii  of  the 
eourt: 

In  18B6  J.  W.  S.  Ridley  by  deed  of  gift 
conveyed  to  hia  aon  Vfttb  Ridley  a  vnlaaible 
ttno  of  S80  acres  of  land  in  Uie  county  of 
Maury,  upon  the  folltnring  truata:  That 
the  tajd  Webb  Ridl^,  truHtee,  should  per- 
mit and  suffer  his  scm  William  Ridley,  for 
and  during  his  natural  life,  to  have  and  re- 
c«iTe  the  rents,  income,  and  profits  of  said 
lauds,  and  to  exercise  such  control  over  the 
uee,  occupation,  ranting,  and  cultivation 
ttiereof  as  he,  the  said  William,  might  deem 
proper,  but  in  such  way,  nevertheless,  that 
sach    lands,   and    the    rents,    incomes,   and 

6roflts  thereof,  should  not  in  any  wa.y  be  litt' 
le  for  the  defate  or  conbracte  of  the  said 
William;  that  upon  his,  the  said  William's, 
death,  said  lands  should  go  to  his  children 
and  to  the  living  issue  of  any  deceased  child 
the  issue  taking  the  parent's  share;  that,  in 
ease  William  left  a  widow  surviving,  she 
should  have  the  right  to  occupy  the  land 
during  her  widowhood,  sharing  equally  with 
the  children,  or  their  issue,  the  rents,  in- 
comes, and  profits  derived  therefrom;  that 
should  said  William  at  death  leave  a  widow, 
but  no  children,  or  issue  of  children,  the 
trustee  should  suffer  and  permit  her  to  re- 
eeive  and  enjoy  the  income  of  the  lands  dur- 
ing her  life  or  widowhood,  but  so  that  they 
should  not  be  liable  for  her  dc^ts  or  con- 
tracts, and  that  at  the  death  or  marriage 
of  the  widow  the  lands  should  go  to  the 
grantor's  other  children,  and  to  the  issue 
of  such  of  them  as  might  be  dead:  that, 
^onld  William  die  leaving  no  widow  or 
children,  or  issue  of  deceased  child  or  chil- 
dren, the  said  lands  should  go  to  the  grant- 
or's other  living  children,  or  the  issue  of 
^nch  of  them  as  might  be  deed.  In  1898 
the  defendants,  the  two  Strudwicke  and  one 
Carpenter,  made  a  written  proposition  to  the 
trustee  and  the  life  tenant  m  which  they 
agreed  to  purchase  this  property  at  the  price 
of  S7G  an  acre,  upon  the  condition  that  the 
latter  parties  would  institute  proper  pro- 
eeedinga  in  the  chancery  court  of  Maury 
county  and  procure  an  acceptance  of  the 
same.  Upon  recwving  the  proposition  the 
tnljtee.  Webb,  and  the  life  tenant,  William 
P.  Ridley,  at  once  filed  a  bill  in  that  court, 
to  which  all  persons  in  interest,  in  ease, 
were  made  parties  defendant,  as  follows: 
Annie  Halliday  and  W.  P.  Halliday,  her 
husband,  and  their  minor  child,  W.  P.  Hal- 
liday, Mary  P.  Ridley,  and  the  infant  chil- 
dren of  Webb  Ridley.  Of  these  defcndante, 
Annie  R.  Halliday  and  Mary  P.  Ridley  were 
the  children  of  the  donor,  J.  W.  S.  Ridley, 
and  the  sisters  of  the  trustee^  Webb,  and 
the  life  tenant.  W.  P.  Ridley.  In  this  bill, 
after  setting  out  the  deed  of  gift,  the  inter- 
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estecreatcd  by  it.both  vested  and  contingent, 
and  the  proposition  for  its  purchase  already 
set  out,  nuuiy  reasons  were  then  averred  why 
it  was  greatly  to  the  interest  of  all  concerned 
that  iae  same  should  be  accepted.  Thft 
prayer  was  that  the  loatter  might  be  re- 
ferred to  the  clerk  and  master  to  take  proof 
whether  such  sale  would  be  advanta^^uSr 
and,  in  the  event  he  should  report  it  was,. 
then  that  it  be  made.  It  was  also  averred 
that  William  P,  Ridley,  the  life  tenant,  waa 
unmarried,  and  that  he  had  never  had  chil- 
dren born  to  him.  Answers  were  filed  t^ 
the  adult  defendante  and  by  guardians  iw 
liletii  duly  appointed  for  the  minors.  Tb«- 
answer  of  the  adults  conceded  that  it  would 
be  wise  to  accept  the  proposition  of  pur- 
chase, while  those  of  the  guardians  ad  litem 
simply  craved  the  protection  of  the  court 
for  the  interest  of  the  minors.  The  caus* 
then  proceeded  to  a  reference  to  the  clerk 
and  master,  who,  aft«r  taking  much  proof,, 
reported  that  the  offer  of  puir^ase  from  the 
Strudwioks  and  Carjpenter  was  a  very  ad- 
vantageous one,  and  recanmended  its  ac- 
ceptance 1^  the  coTirt.  This  report  was  un- 
exceptod  to,  and  the  ehaiwellor  entered  a 
decree  of  confirmation,  and  at  the  same  time- 
made  provision  for  the  investment  of  ths 
money  received  for  the  purchase  of  tiie  prop- 
erty so  that  the  iatereets  of  all  parties,  bora 
and  unborn,  might  be  preserved  in  the  fund 
as  thev  existed  under  the  deed  in  the  land 
it«elf.  From  this  decree  a  writ  of  error  has 
been  dulj  prosecuted. 

No  question  was  made  in  the  court  below,, 
by  demurrer  or  otherwiee,  as  to  the  juris- 


oourt  bad  been  absolutely  lacKing  In  juris- 
diction of  the  subject-matter  of  the  cause,. 
then  jurisdiction  would  not  have  been  con- 
ferred by  this  failure  to  make  an  (^jectioo- 
by  pleading  at  the  proper  time  (SichariU  T. 
fflte  SAore  d  M.  S.  R.  Co.  124  111,  51B,  1$- 
N.  E.  eoS ) ,  yet,  as  a  chancery  court  has  un- 
questionably the  power,  in  a  proper  case,, 
where  it  has  the  proper  parties  before  it, 
to  convert  realty  into  personally  (Rujfjrle* 
V.  Tyson.  104  Wis.  500,  48  L,  R,  A.  800,  70' 
N.  W.  7BB,  81  N.  W.  387 ;  Oavin  t.  Curtin, 
171  III.  641,  40  L.  R.  A.  776.  49  N.  E.  523), 
a  failure  to  make  objection  by  some  prelim- 
inary pleading  was  a  waiver  of  objection- 
tnat  the  court  was  without  jurisuiction  to 
act  in  th«  cause.  But  not  only  no  juris- 
dictional objection  was  taken  in  the  court 
below;  none  is  made  here.  To  the  contrary, 
the  power  of  the  court  to  decree  the  conver- 
sion of  the  realty  into  money,  under  the  con- 
ditions averred  in  the  bill  and  esteblished 
by  the  evidence,  was  conceded  there,  end  is 
equally  conceded  in  this  court.  The  only 
question  msile  upon  this  appeal  and  by  as- 
sifjninent  of  error  is  that  as  the  record  shows, 
that  the  life  tenant,  William  P.  Ridley,  was 
unmarried  and  without  children,  the  decrees 
pronounced  would  not  bind  such  children 
should  they  hereofter  be  bom  to  him  upon. 
his  possible  future  marriage;  the  contention 
of  the  appellante  bdng  that  they  are  with- 
out virtual  representation  in  the  case.  Thia 
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insistence  rMts  in  part  upon  t  S086  of 
Shannon's  Code,  and  in  p«.rt  upon  the  rule 
of  jurisprudence  bo  general!;  recogniced, — 
that  no  one  is  bound  by  a  judgment  or  de> 
cree  save  parties  to  the  record,  regular!; 
served,  and  their  privie«.  What  m&y  be  tbe 
proper  construction  of  this  Code  section  we 
Ihinic  it  unneceaaary  to  determine  in  thia 
cause.  It  is  one  of  the  sections  of  chapt«T 
3  of  title  2  td  part  3  of  the  Code.  This 
chapter  is  entitled,  "Of  the  Sale  of  Property 
of  Fer!<ons  under  Disability,"  and  the  body 
of  the  chapter  is  in  keeping  with  the  title. 
Section  5072  (tiiis  being  the  flrat  section  of 
the   chapter)    provides   that   "the   court   '-f 


and  infancy,  conaott  to  and  decree  a  sale  of 
the  property  ...  of  such  persons  un- 
der the  proviaione  of  this  chapter,"  while  j 
5073  provides  that  this  "application  may  be 
made  by  bill  or  petition  filed  by  the  husband 
or  rei^ular  guardian,  to  which  the  person  un- 
der disability  is  a  defendant  to  be  repre- 
sented by  next  friend  or  guardian  ad  litem," 
etc.  The  present  bill  is  not  filed  within 
these  statutory  provisions.  It  is  not  filed 
either  by  a  husband  of  a  married  woman, 
asking  a  sale  of  her  property,  or  by  a 
guardian  of  minors,  seeking  the  same  relief 
na  to  theirs.     It  is  that  of  a  trustee  and  life 


the  necessity  of  such  relief,  ask  that  real  es- 
tate in  which  tJieae  parties  have  a  contin- 
gent interest  be  sold  by  order  of  court,  and 
that  its  proceeds  be  held  subject  to  the 
trusta  imposed  upon  the  realty.  The  bill, 
being  outside  theee  provisions,  must  rest 
upon  the  inherent  power  of  a  chancery  court 
to  t^acat  such  relief,  and  by  its  decree  for 
conversion  bind  parties  who  may  hereafter 
come  into  existence.  There  is  no  doubt  that 
if  there  had  been  in  being,  and  made  a  party 
by  proper  process  to  this  cause,  one  of  the 
first  class  of  contingent  remaindermen  pro- 
vided for  in  the  trust  deed,  the  decree  would 
have  bound  all  other  members  of  the  class 
who  sufjseqiiently  came  into  being.  TTiat 
result  follows  from  the  dootrine  of  represen- 
tation; it  b^ng  asnumed  that  the  living 
renresentative  would  look  after  the  inter- 
ests of  the  entire  class,  by  bringing  to  the 
attention  of  the  oourt  the  merits  of  the  con- 
troversy so  far  as  they  alTected  the  clase. 
But,  in  the  absence  of  a  member  of  sucli 
class,  can  the  decree  herein  pronounced  carry 
the  whole  title  to  the  purchasers?  This  was 
the  purpose  in  dling  the  bill,  and  if  it  fails 
in  this  resnect  the  failure  is  absolute.  It 
has  been  held  by  a  large  majority  of  the 
courts,  l>oth  English  and  American,  that  in 
certain  cases  the  life  tenant  will  represent 
contincent  remainaermen,  where  no  one  of 
the  latter  is  tn  eeee  at  the  time  the  court  is 
called  upon  to  intervene  with  regard  to  tha 
estate  in  controversy.  In  Finch  r.  Finch,  2 
Ves.  Sr.  492,  in  passing  upon  the  rule  of  vir- 
tual representation  as  annlied  to  the  eal<^ 
of  lands  limited  in  remainder,  under  a  bill 
to  execute  trusts.  Lord  Hardwicke  said: 
"It  is  aumitted  to  be  necessary  to  bring  the 
S3  L.  R.  A. 


flrst  person  entitled  to  the  run^nder  and  in- 
heritance of  the  eetate,  if  such  is  in  being. 
It  is  true,  if  there  is  none  such  in  whom  the 
remainder  of  the  Inheritanee  is  vested  in  be- 
ing, .  ,  .  then  it  is  impossible  to  say 
the  creditors  are  to  remain  unpaid,  and  the 
trust  not  to  be  executed,  until  a  son  is  born. 
If  there  is  no  first  son  in  being,  the  court 
must  take  tlie  facts  as  they  stand.  It 
would  be  a  very  good  decree,  and  no  son  bom 
afterwards  could  dispute  it  unless  he  could 
show  fraud,  collusion,  or  misbehavior  in  the 
performance  of  theee  trusts."  In  Leonard 
V.  SttittT,  2  Vern.  527,  there  was  a  tenant 
for  life,  with  romainder  to  his  sons.  The 
tenant  for  life,  before  he  had  a  son  born, 
brought  a  bill  against  the  trustees  in  whom 
the  title  was  vested  for  an  account,  which 
was  decreed,and  it  washeld  that  the  account 
should  stand  and  be  binding  upon  the  sons. 
In  Gatkeil  v.  OatkeU,  6  Sim.  643,  there  was 
a  tenant  for  life,  with  remainder  to  his  Snt 
and  other  sona  in  tail  of  an  undivided  moi- 
ety of  certain  estates.  The  tenant  for  life, 
b^ore  a  son  was  bora  to  him,  filed  his  bill 
against  his  cotenants  for  partition.  Objec- 
tion was  made  that  the  CMnplainant  tben 
had  no  issue  in  being.  But  the  vice  chan- 
cellor (Shadwall),  in  overruling  this  objec- 
tion, said  the  court  had  frequently  decreed 
pa.i'tition  under  such  circumstances,  and 
that  a  decree  for  partition  in  that  ease 
would  be  binding  upon  the  tenant  in  tail 
when  he  came  into  being.  In  Oiffard  v. 
HotC.  1  Sch.  t  L.  408.  Lord  Bedesdale  an- 
nounced the  rule  thus;  "Courts  of  equity 
have  determined,  on  grounds  of  high  expedi- 
ency, that  it  is  sufficient  to  bring  before  the 
court  the  first  tenant  in  tail  in  beinp:,  and, 
if  there  be  no  tenant  in  tail  in  being,  the 
first  person  entitled  to  the  inheritance,  and, 
if  no  such  person,  then  the  tenant  for  life. 
.  .  .  Where  all  the  parties  are  brought 
before  the  court,  .  .  .  and  the  court 
acts  on  the  oroperty  according  to  the  rights 
that  appear,  without  fraud,  its  decision 
must  of  necessity  be  final  and  conclusive. 
It  has  been  repeatedly  determined  that  i( 
there  be  tenant  for  life,  remainder  to  his 
first  son  in  tail,  remainder  over,  and  he  is 
brought  before  the  court  before  he  has  issue. 
the  contingent  remaindermen  are  barred. 
This  is  now  considered  the  settled  rule  of 
courts  of  equity,  and  of  necessity."  Per- 
haps no  one  in  the  history  of  equity  ju- 
risprudence can  more  properly  be  said  to 
be  a  master  uf  the  rules  and  practice  of  the 
En^liali  chancery  courts.  Before  his  eleva- 
tion, as  John  Mitford  he  had  published  a 
work  on  Equity  Pleading  and  Practice, 
which  is  regarded  as  a  valuable  text-book 
by  the  profession  to  this  day.  In  that  work 
he  embodied  the  rule  of  virtual  representa- 
tion which  he  subsequently  announced  in  the 
case  last  cited. 

Turning  to  the  cases  determined  by  Amer- 
ican courts,  with  the  exception  of  the  su- 
Ereine  court  of  North  Carolina,  we  find  them 
olding  the  same  rule.  In  Cheesman  v. 
Thtme,  1  Bdw.  Ch.  029,  the  vice  chancellor 
held  that  the  partition  proceedings  In  that 
case   would    bind   after-born   remaindermen. 


IWl. 


BiDLST  Y.  Hallidat. 


481 


Huder  tit  Authority  of  Wills  t.  Blade,  6 
Vea.  Jr.  4DS,  even  without  the  aid  of  stat- 
ute. In  Kent  v.  Church  of  8t.  Mieha«l,  138 
N.  Y.  10,  18  L.  E,  A.  331,  32  N.  E.  704,  in 
the  CDuree  of  its  opinion  the  court  said: 
"Where  an  estate  is  vested  in  persons  liv- 
ing, subject  only  to  the  contingency  Uiat 
persons  may  be  bom  who  will  have  an  inter- 
est therein,  the  living  owners  of  the  eetate, 
for  all  purposes  of  any  litigation  in  refer- 
ence thereto,  and  affecting  the  jurisdiction 
of  the  courts  to  deal  with  the  eame,  repre- 
sent the  whole  estate,  and  stand,  not  only 
for  toemselves,  but  also  for  the  persons  un- 
born.    This  is  a  rule  of  convenience,  and  al- 


siity.     The  rights  of  persons  un- 

tuHiciently  cared  for,  if,  whfn  the 

estii.l«   shall   be   sold   under   a   regular   and 


vali^  judgment,  its  proceeds  take  its  place, 
and  are  setrured  in  some  way  for  such  per- 
sons." The  case  of  fiaiHn  v.  Curtin,  171 
III.  640.  40  L.  E.  A.  776,  49  N.  E.  E23.  is  di- 
rectly in  point.  The  complainant  in  that 
ease  under  the  will  of  her  father  was  ten- 
nnt  for  life,  with  remainder  in  fee  to  her 
children,  or  to  the  issue  of  any  of  these  chil- 
dren dying  during  the  existence  of  the  life 
estate;  and  in  the  event  of  her  death  with- 
out children,  or  the  issue  of  such,  then  re- 
mainder over  to  the  testator's  sons.  Before 
the  birth  of  any  child  the  life  tenant  filed 
a  bill  for  the  conversion  of  this  real  estate, 
stating  strong  equitable  grounds  therefor, 
and  made  as  the  only  defendants  thereto 
ber  brothers,  who  were  contingent  remain- 
dermen of  the  second  class.  It  nas  held 
that  the  bill  was  maintainable,  and  that  the 
decree  for  sale,  of  necessity,  would  bind  her 
after-bom  diildren.  In  aiilition  we  refer  to 
Ru<)glf.a  V.  Tyeon,  104  Wis.  500,  48  L.  R.  A. 
800,  79  N.  W.  706,  81  N.  W.  367;  Sweet  v. 
Parker,  22  N.  J.  Eq.  454 ;  Baylor  v.  Dejar- 
Mtte,  13  Gratt.  162;  Faulkner  v.  Davis.  18 
Gratt.  e.-;!.  88  Am.  Dec.  098;  McArthur  v. 
fit-olt.  113  U.  S,  301,  28  L.  ed.  1031,  5  Sup. 
Ct.  Rep.  652. 

The  authors  of  works  on  equity  pleading 
«tld  practice,  so  far  as  we  have  examined, 
with  Bingular  unanimity  ajopt  the  same 
view.  Reference  is  here  made  to  Mitford 
Eq.  PI.  i  Pr.  stipra;  Calvert,  Parties  in  Eq. 
49-53:  Tj-ler,  Parties  in  Eq.  24;  Story,  Eq. 
PI.  i  \\a.  In  the  section  referred  to,  Judge 
Story  says;  "Doubts  were  formerly  enter- 
ttiiuad  whether  in  suit  in  equity  for  a  par- 
tition, brought  only  by  or  against  a  tenant 
for  life  of  IJie  estate,  where  the  remainder 
is  to  persons  not  in  esse,  a  decree  could  be 
made  which  would  be  binding  upon  the  per- 
sons in  remainder.  That  doubt,  however,  is 
now  removed,  and  the  decree  IB  held  binding! 
upon  them,  upon  the  ground  of  a  virtunl 
representation  of  them  by  the  tenant  for  life 
tn  such  cases."  It  is  true  that  this  state- 
ment of  the  rule  by  the  author  is  by  its 
terms  limited  to  cases  in  partition,  but,  as 
we  have  already  seen,  it  was  applied  in 
Leona^-d  v.  Sussex,  Z  Vern.  S2T,  in  the  mat- 
ter of  an  account,  and  to  the  etiforcement  of 
a  trust  in  favor  of  creditors  by  a  decree  for 
the  sale  of  lands  in  finch  v.  Finch,  2  Ves. 
Sr.  402.  No  sound  reason  has  been,  or,  so 
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far  aa  we  can  discover,  can  be,  suggested 
why  it  should  not  apply  in  any  other  pro- 
ceeding where  a  court  of  equity  ie  exercis- 
ing its  jurisdictional  power  in  disposing  of 
real  estate,  the  title  to  which  is  embarrassed 
by  contingent  remainders  awaiting  unborn 
remajndermeo.  If  in  the  one  class  of  cases 
necessity  requires  an  application  of  the  doc- 
trine of  virtual  representation,  why  should 
it  not  be  as  operative  in  the  latter!  We 
have  held  that,  without  the  aid  of  the  stat- 
ute already  referred  to,  a  court  of  equity, 
in  proner  cases,  hae  the  inherent  power  to 
convert,  for  the  benefit  of  minors,  realty  into 
personalty.  Hurt  v.  Long,  00  Tenn.  446, 
16  S.  W.  9B8;  Thompion  v.  Mebane,  4  Eeisk. 
370.  In  such  a  case  could  there  be  found 
any  solid  ground  for  distinguishing  it.  so 
far  as  this  matter  of  representation  is  con- 
cerned, from  a  case  of  mere  partition  I  We 
think  not.  If  in  the  case  oi  partition  and 
of  the  conversion  of  the  property  of  infants, 
falling  within  the  inherent  jurisdiction  of 
courts  of  equity,  then  why  not  in  every  case 
where  the  nature  of  the  trusts  and  the  situ- 
ation of  the  property  make  it  eminently  ju- 
dicious, if  not  absolutely  essential,  in  the 
interest  of  all  persons  in  esse,  as  well  as 
in  posse,  that  a  conversion  should  take 
place!  In  each  case  it  is  esssitial  that  the 
interest  of  the  contingent  remaindermen  in 
the  proceeds  of  the  converted  property  be 
preserved  by  the  decree  directing  the  conver- 
sion, ifonttr^ue  v.  Monorque,  80  N.  Y.  320. 
This  being  done,  we  see  no  good  reason  why 
the  rule  of  virtual  representation  should  not 
apply.  Even  if  the  limitation  or  gualifl- 
eation  suggested  in  Calvert,  Parties  in  Eq. 
p,  52  {that  is  "that,  except  under  very  par- 
ticular circumstances,  no  tenant  for  life 
would  be  considered  capable  of  maintaining 
the  suit,  unless  he  were  one  to  whose  issue 
there  was  a  remainder  in  tail"),  is  to  pre- 
vail the  present  case  would  fall  within  its 
spirit;  for  here  the  contingent  remainder- 
men whom  the  tenant  for  life  represents  are 
not  remaindermen  in  tail,  yet  they  are  chil- 
dren who  may  be  born  to  him,  and  the  cbll' 
dren  of  such  as  may  die  during  his  life. 

We  have  examined  the  cases  from  North 
Carolina  referred  to  in  the  able  and  exhaus- 
tive brief  of  the  counsel  for  appellants,  and, 
while  they  are  entitled  to  great  considera- 
tion, we  think  tliey  are  overborne  by  the 
weiglit  of  authority.  There  is  nothing  in 
our  own  coses  to  exclude  us  from  the  rule 
we  have  alieady  indicated,  and  we  think 
that  its  adoption  is  consistent  with  sound 
piolicy,  and,  when  applied  under  proper  re- 
strictions, will  work  to  the  advantage  of  all 
interests  involved. 

Before  concluding,  it  is  proper  to  say  that, 
upon  the  authorities,  it  is  immaterial 
whether  in  such  a  caee  the  bill  is  brought 
by  or  nguinst  the  tenant  for  life.  Onakell 
V.  Gaakctl,  6  Sim.  643 ;  Hale  v.  Hale,  140  til. 
257,  20  L.  R.  A.  247,  33  N.  E.  858;  Leotuud 
V.  Butsexi,  2  Vern.  627 ;  Story,  Eq.  PI.  I  145. 

The  decret!  of  the  court  of  Ohaaoery  Ap- 
peals i*  affirmed. 


11 


• .>'^ 


TUNNBSBBR   SUFRBUE   CODRT. 


J  a  KB, 


(106  TtDD.  1ST.) 


Ilieir  vcnllct,  of  oi 
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if  several  tbeorLes  ■ 

i   It    !■ 


ccJden 


Bonably  dedudble  tram  llie  evldenoa. 
2.     PhotoKraiitia  of  nrecked  maclilnerr, 

tshen  iiDDiHllatel;  after  an  accident,  are  ad- 
mlBGlble  aR  evidence,  with  as  eiplaaatlon  ol 
them  br  the  vltnesi  wbo  took  them,  In  order 
to  show  tbe  condition  of  the  wreck. 

S.  On  croBK-eim  ml  nation  ot  one  of  tlie 
pBrtlcH  [or  whose  use  a  lalt  1b  brought,  be 
cannot  be  aslced  what  be  paid  a  woman  for 
ber  Interest:  In  the  suit.  In  order  to  atTect  tbe 
credit  lit  ber  buaband  aa  4  vltDeoa  Id  tbe  CBse, 
where  tbero  l«  no  lasae  to  wblcb  tbe  loqair; 
U  pert  I  Dent. 

4.  The  meaaBFe  of  dBuasea  tor  tnr- 
■ialilDK  an  ImiiFrtevt  and  nnshllfallr 
made  cTltader  for  a  cottoa  compreaa,  on 
accouDt  of  the  defects  of  which  an  accident 
occnrred  which  caased  the  loss  of  tbe  use  of 
th*  pomnress  for  the  entire  seaoon,  maj  In- 
clnde  Its  rental  value,  that  la.  the  value  of 
Its  use.  during  that  season,  where  the  cylinder 
was  furnished  under  a  contract  to  have  tbe 
compress  read;  for  use  at  a  certain  date, 
which  the  cod  tract  or  ODdentood  was  neces- 
sary In  order  to  have  It  read;  (or  compress- 
ing tbat  Kaion's  crop  ot  cotton. 
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ERROR  to  the  Circuit  Court  for  Shelby 
Gouuty  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  lor  breach  of  a  contract  to  repair 
the  machinery  in  a  cottoa  compreae.  Af- 
firmed, 

The  facte  are  stated  in  the  opinion. 

Jfessrs.  MoFarland  &  Ifeblett,  for 
plaintiff  in  error: 

The  court  erred  in  permitting  the  use  of 
a  photograph  of  the  compress,  building,  and 
machinery,  and  its  appearance  after  the  ac- 
ddent,  over  the  objections  of  defendajit. 

Bruce  V.  Beall,  SB  Tenn.  300,  41  8.  W. 
445. 

The  court  erred  in  allowing  evidence  as 
to  rental  value  of  the  compress  for  the  sea- 
son of  1897-98,  and  in  its  charge  to  the  jury 
as  to  allowance  of  rental  value  ot  tbe  com- 
press, and  its  refusal  to  charge  as  to  rental 
value  as  asked  by  the  defendant,  because  the 
declaratioQ  of  the  plaintiffs  contained  no 
such  count  or  sufficient  speciQc  claim  for 
rente  as  would  permit  recovery  for  such 
special  damages. 


Xorr. — On  the  question 
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Dtos.  Co.  T,  A.  H.  Andrews  &  Ci 
{Wis.)  B2  L.  R.  A.  209,  In  which  the  preset 
case  Is  referred  to. 

For  use  of  photographs  as  evidence,  s* 
Dederlehs  t.  Salt  Lake  Cltr  S.  Co.  (Utah)  3 
I,.  R.  A.  80Z,  and  fiols;  Selleck  v,  Janesvlll 
IWIa.)  47  L.  R.  A.  091 :  and  Denver  &  R.  G.  I 
Co.  T.  Roller  (C.  C.  App.  9th  C.)  49  L.  B.  A.  T 
53  L.  R.  A. 


Hadley  v.  Baaendale.  9  Excli.  341,  is  the 
leading  case  on  this  subject. 

The  tevt  writers  seem  generally  to  have 
adopted  the  rule  laid  down  in  this  case  as 
perhaps  the  best  yet  preE>ented,  but  all  ad- 
mit that  it  is  not  applicable  to  all  cases. 

The  rule  is  not  capable  of  meeting  alt 
cases,  and  when  the  matter  comes  to  be  fur- 
ther considered  it  will  probably  turn  out 
that  there  is  no  such  thing  as  a  rule  as 
to  the  legal  measure  of  damages  applicable 
in  all  cases. 

Gee  V.  Lancashire  &  Y.  R.  Co.  6  Hurlst. 
&.  N.  211 ;  1  Sedgw.  Damages,  p.  Z18,  note  a. 

The  liability  for  a  breach  of  contract  is 
less  extensive  than  that  for  a  tort,  involv- 
ing only  such  consequences  as  were  nithin 
the  contemplation  of  the  parties  at  the  time 
of  the  formation  of  the  contract. 

5  Am.  &  £ng.  Enc.  Law,  p.  13. 

Whatever  foresight  of  the  probable  con- 
sequences the  defaulting  party  may  have  at 
the  time  of  the  breach,  he  is  not  generally 
held,  for  that  reason,  to  any  greater  re- 
sponsibility; he  is  liable  only  for  the  di- 
rect consequences  of  the  breach  of  such  a 
contract,  and  such  as  were  nithin  the  con- 
templation of  the  parties  when  the  contract 
was  entered  into,  as  likely  to  result  from 
a  breach. 

1  Sutherland,  Damages,  74. 

In  matter  of  contract,  the  damages  to 
which  a  party  is  liable  for  its  breach  ought 
to  be  in  proportion  to  the  heneflt  he  is  to  re- 
ceive from  its  performance. 

Wood's  Mayne,  Damages,  5  12,  p.  14 ;  Mo- 
Kinnon  v.  McEtcan,  48  Mich.  106,  42  Am. 
Kep.  458,  11  N.  W.  828;  Hendriek  v.  S(e«v 
art,  1  Overt.  478;  Peltee  v.  Tennessee  Ufg. 
Co.  1  Sneed,  381 ;  MeWhirter  v.  Douglae.  1 
Coidw.  591;  State  v.  Word,  9  Heiak.  132. 

The  onus  of  making  a  contract  ought  to 
lie  on  the  party  who  seeks  to  extend  the  lia- 
bility of  another,  rather  than  upon  him  wbo 
merely  seeks  to  restrain  hia  own  within  it* 
original  limite. 

Wood's  Alayne,  Damages,  9  36,  pp.  41,  42. 

The  knowledge  must  be  brought  home  to 
the  party  sought  to  be  charged,  under  such 
circumstances  that  he  must  know  that  tfa* 

Eerson  he  contracts  with  reasonably  be- 
eves that  he  accepts  tbe  contract  with  th* 
special  condition. 

British  Columbia  d  V.  I.  8par,  Lumber 
&  BawMill  Co.  V.  Nettleship.  L.  R.  3  C.  P. 
509 ;  ffome  v.  Midlatui  R.  Co.  L.  R.  8  C.  P. 
131,  42  L.  J.  C.  P.  N.  8.  69 ;  Elbinger  Ao- 
tien-Gesellacfiafft  v.  Armstrong,  L.  R.  9  Q. 
B.  473;  1  Sedgw.  Damages,  p.  223;  Borne 
V.  Midland  R.  Co.  L.  R.  7  C.  P.  S83;  2  Ben- 
jamin, Sales,  pp.  803,  894;  UoWhirter  v. 
Douglas,  1  Coidw.  602. 

Such  notice  as  the  facts  establish  in  this 
case  is  insutGcient  to  charge  defendant  with 
such  special  and  extraordinary  damages  aa 
the  rent  of  a  ootton  compress  for  a  irfaol* 

On  petiUim  for  rehearing. 
The  measure  of  liability  was  dependent 
upon  a  factor  not  within  the  knowledge  ni 
the  contractor, — Mte    rent    of  such  a  com- 
press.   Tha   same  cylinder   would   be  fur- 
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nished  at  the  same  price  to  onothar  oompreu 
whose  rental  was  only  $1,000  or  to  ajiother 
whose  renUI  was  $10,000.  The  mauufac- 
tOT,  having  no  knowledge  whatever  of  the 
year's  or  season's  rental,  would  not  be  re- 
sponsible to  one  for  $1,000  and  to  the  other 
for  $10,000. 

Wood's  Mayoe,  DamsgM,  E  12. 

Accidental  or  consequential  damages  are 
not  recoverable  on  breach  of  contract. 

Hendrick  v.  Steicart,  1  Overt.  476;  Pettet 
T,  Tcnneasee  Mfg.  Co.  1  Sneed,  387. 

The  rental  value  of  this  compress  was 
based  entirely  upon  the  profits  to  have  been 
derived  from  running  it  for  the  season. 

Profit  a  are  too  conli  agent  and  speculative 
to  be  allowed  as  damages  for  breach  of  ctm- 
tract. 

Hendrick  v.  Stetcart,  1  Overt.  476;  Pet- 
tte  V.  Tennettee  ilfg.  Co.  1  Sneed,  381 ;  Me- 
Wkirter  v.  Douglas,  I  Coldw.  581 ;  Eitrley 
V.  Buchi,  10  Lea,  349. 

Mr.  W.  A.  Feroy,  for  defendants  in  er- 
ror: 

By  reason  of  the  failure  to  furnish  the 
machinery  contractod  for  at  the  time  wbi 
it  was  contracted  to  be  delivered,  a  loss  of 
the  use  of  the  compress  for  a  considerable 
period  ensued;  and  that  such  would  be  the 
case  was  in  the  contemplation  of  the  parties 
when  the  contract  was  made,  tutd  the  par- 
ticular time  of  delivery  was  specified  in 
order  to  av<»d  such  loss. 

In  England  the  loss  of  the  use  of  property 
occasioned  by  delay  in  delivering  necessary 
machinery,  when  notice  of  the  use  to  which 
the  machinery  is  to  be  put  is  inferable  from 
the  contract  or  circumstances  surrounding 
it,  has  been  uniformly  allowed. 

Hadley  v.  Bixendale,  0  Exch.  341;  Cory 
T.  Thames  lronu>orki  £  Shipbuilding  Co.  L. 
R.  3  Q.  B.  185;  Elbinger  icIien-OeBellaclMfft 
T.  Armstrong,  L.  R,  0  Q.  B.  475;  Grebert- 
Borgnia  v.  Kugent,  L.  R.  15  Q,  B.  Div.  85; 
WiUon  T.  HeapOTt  Dock  Co.  L.  R.  I  Exch. 
184;  aimpBon  v.  London  d  N.  W.  R.  Co.  L. 
R.  1  Q.  B.  Div.  27S ;  Agius  T.  Oreat  Western 
Collin-y  Co.  [189S]   1  Q.  B.  410. 

Profits  which  would  have  been  realized 
had  the  contract  been  performed,  and  which 
have  been  prevented  by  its  breach,  are  in- 
cluded in  the  damages  to  be  recovered  in 
every  case  where  such  profits  are  not  open 
to  the  objection  of  uncertainty  or  remote- 
ness, or  where,  from  the  express  or  implied 
terms  of  the  contract  itself,  or  the  special 
circuniatHuces  under  which  it  was  made,  it 
may  be  reasonably  presumed  that  they  were 
wiUiin  the  intent  and  mutual  understand- 
ing of  both  parties  at  the  lime  it  was  en- 
tered into. 

HotroTd  V.  eiillKell  d  B.  Mfg.  Co.  130  U. 
S.  108.  35  L.  ed.  147,  11  Sup.  Ct.  Rep.  500; 
Bunt  V.  Oregon  P.  R.  Co.  1  L.  R.  A.  842, 
36  Fed.  432. 

Loss  of  rents  were  held  recoverable  in — 
Witherbee  v.  Metier,  1.^5  N.  Y.  448,  50  N. 
E.  58;  Graves  v.  Kansas  City,  P.  &  O.  R. 
Co.  69  Mo.  App.  571 ;  Burruu  v.  Bines.  04 
Va.  413,  26  S.  E.  875:  Van  Winkle  v.  IVii- 
kina,  81  Ga.  03,  7  S.  E.  644;  Qravca  v. 
Class,  86  Iowa,  261,  53  N.  W.  231 ;  Good- 
63  L.  R.  A. 
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Plaintiff  recovers  the  rental  value  of  a 
building  from  the  time  it  should  have  been 

Boater  v.  Knaa,  63  N.  Y.  561. 

There  is  nothing  in  the  term  "profits"  it- 
self which  precludes  tbeir  bejng  given  in 
evidence  and  used  as  the  measure  of  dajn- 
ages,  and  when  excluded  it  is  because  they 
are  unnatural  or  remote,  and  there  are  no 
criteria  by  which  to  estimate  them  with 
that  certain^  which  the  law  requires.  In- 
deed, in  many  cases  profits  are  the  only 
certain  or  reliable  measure  of  damages. 
But,  as  a  general  rule,  the  expected  or  an- 
ticipated profits  of  a  business  enterprise 
cannot  be  proved  with  any  degree  of  cer- 
tainty, and   therefore  cannot   be  recovered. 

Williams  V.  Island  City  Milling  Co.  25 
Or.  573,  37  Pac.  49;  Industrial  Works  v. 
MitcheU,  114  Mich.  20,  72  N.  W.  25;  John 
Hutchinson  Mfg.  Co.  v.  Pinch,  91  Mich.  ISO, 
51  N.  W.  930;  Covode  v.  Principaal,  UV 
Mich.  672,  69  N.  W.   987. 

A  critical  examination  of  the  Teunesse* 
authorities  will  not  show  that  the  court  Is 
out  of  line  with  the  universal  trend  of  deci- 
sions in  other  states. 

Hendrick  v.  Stetcart,  1  Overt.  476;  PettM 
V.  Tennessee  Ufg.  Co.  1  Sneed,  381;  Porter 
v.  Woods,  3  Humph.  62,  39  Am.  Dee.  153; 
McWhirter  v.  Douglas,  1  Coldw.  593,  9 
Heisk.  69;  State  v.  Ward,  9  Heisk.  100; 
Fort  V.  Omdoff,  7  Heisk.  168;  Walker  t. 
Ellis,  1  Sneed,  515 ;  Spears  v.  Arnis'ronj; 
(Tenn.  Ch.  App.)   42  S.  W.  37. 

This  contract  was  performable  in  Missis- 
sippi, where  the  machinery  was  to  be  erect- 
ed and  delivered ;  and  the  rights  of  the  par- 
ties are  regulated  by  the  laws  of  that  state. 

It  has  been  the  well-settled  law  in  Mis- 
sissippi since  the  case  of  Vieksbvrg  di  if. 
R.  Co.  V.  Ragsdale,  46  Miss.  482,  that  loss 
of  rents  or  profits  may  be  recovered  when 
they  may  reasonably  be  supposed  to  have 
been  within  the  contemplation  of  the  par- 
ties at  the  time  the  contract  was  entered 

A  wider  range  of  damages  is  admissible 

where  wrongs  are  committed  than  in  cases 
of  simple  breach  of  contract. 

Schile  V.  Brokhahus,  80  N.  Y.  614;  White 
v.  Moseley,  8  Pick.  356;  Erie  City  Iron 
Works  V.  Barker,  106  Pa.  133,  51  Am.  Rep, 
508;  Page  v.  Ford.  13  Ind.  46. 

Where  on  established  business  is  wrong- 
fully injured  or  destroyed,  the  owner  of  the 
business  can  recover  the  damages  sustained 
thereby ;  and  upon  this  question  evidence 
of  profits  which  he  was  actually  making  is 
admissible. 

EaiBthome  v.  Siegel,  88  Cal.  159.  26  Pac. 

14;  Lambert  v.  Haskell,  80  Cal.  619,  22 
Pac.  327  ;  Conlon  v.  McQrato,  66  Mich.  194, 
33  N.  W.  388;  Sedgw.  Damages.  5  IS9: 
CraTtford  v.  Parsons,  63  N.  H.  4.38;  Ludlow 
V.  Yonkers,  43  Barb.  433;  Willis  v.  Branch, 
04  N.  C.  142;  Evens  v.  Ctnoinnati.  2  Handy 
(Ohio)  236;  Xivis  v.  Troy.  59  N.  Y.  BOO; 
Korf  V.  Lull,  70  111.  420;  Pogers  v.  Bemus, 
""  Pa.  432;  Sovelly  Iron  Works  t.  Capital 


City  Oatmeal  Co.  88  Iowa,  624,  66  N.  W. 
SIB;  Conaaul  v.  Sheldon,  36  Neb.  247,  62 
N.  W.  1104;   Bcribner  t.  Jaooba,  31  N.  Y. 


Uaeh.  Mfg.  Co.  79  Md.  103,  2B  AU.  69,  77 
Md.  202,  2a  Atl.  403. 
LoM  of  profits  during  delay  is  recover- 

Wade  r.  Hayeook,  26  Pa.  382;  Dwon- 
Wooda  Co.  V.  Phillips  Qlasa  Co.  160  Pa.  167, 
32  Atl.  432;  AUiaon  v.  Davidaon  {Tvaa. 
Ch.  App.)   30  S.  W.  905. 

Be*rd,  J.,  delivered  the  opinion  of  the 

The  plaintiS  in  errcv  in  the  year  1607 
was  engBKcd  ia  the  iron-foundry  business 
Id  Memphis,  Teunesiiee;  and  the  Union  Com- 
press &  Storage  Company  owned  at  th&t 
time  a  plant,  erected  at  Clarkadale,  Misais- 
ai]^i,  for  compreeaing  cotton  in  bales  for 
shipment  to  market.  The  power  used  by 
the  latter  company  in  doing  this  work  was 
furnished  by  two  sets  of  cylinders,  in  part 
steam  and  in  part  hydraulic,  one  of  which 
was  high  and  the  other  low  pressure.  In 
the  winter  of  1898-97  the  low-pressure  hy^ 
dmulic  cylinder  and  some  of  the  pipes  com- 
municating between  it  and  the  compress 
proper  were  permanently  injured.  This  dis- 
abled the  entire  plajit,  and  made  it  neceS' 


other  parts  of  its  machinery  repaired, 
order  to  put  the  compress  in  working  i 
dition  for  the  season  of  1897-98,  which  be- 
gan at  that  point  about  the  Ist  of  October. 
To  this  end  tbia  company  entered  into  a 
written  contract  with  the  Livermore  Foun- 
dry A  Machine  Company,  which  is  in  the 
words  following,  to  wit: 

August  17tb,  1807. 
This  contract  between  the  Livermore 
Foundry  and  Machine  Co.,  of  Memphis,  Ten- 
nessee, and  the  Union  Compress  and  Storage 
Co.  of  Claris  sdale,  Miss.,  witnesseth, 
that  the  said  Livermore  Foundry  and  Ma- 
chine Co.,  for  and  in  consideration  of  a  sum 
of  money,  amount  herein  mentioned,  agree 
to  furnish  the  necessary  labor  and  material 
for  the  repairs  on  the  compress  machinery, 
to  wit:  To  furuiah  one  new  cylinder  head, 
drilled  and  fitted  per  old  one.  To  furnish 
one  new  piston  bead,  fitted  with  packing 
rings  and  springs,  with  additional  metal 
added.  To  furnish  one  new  low-pressure 
hydraulic  cylinder.  New  special  bolts  for 
steam-cylinder  head,  and  rear  end  of  both 
hydraulic  cylinders.  To  repair  cracked 
Bt«am  cylinder  in  best  possible  manner,  and 
make  Ught.  To  reline  high-pressure  cylin- 
der with  seamless  drawn  tube,  so  as  to  be 
true  and  smooth.  To  furnish  and  set  in 
place  one  piec^  of  4-inch  extra-heavy  hy- 
draulic pipe,  10  feet  9  inches  long,  and  to 
bend  same  so  as  to  conform  to  shape  of  old 
one.  It  is  further  agreed  that  the  Liver- 
more Foundry  and  Machine  Co.  shall  take 
63  L.  R.  A. 
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down  and  dismantle  all  aboTO-mentioned 
parts  of  machinery,  and  ship  aame  to  Mem- 
phis, without  eocpense  to  the  Union  Com- 
press and  Storage  Co.,  and  upon  completion 
of  repairs  at  Memphis  to  return  same  to 
Clarksdale,  Miss.,  and  erect  same  in  plaec^ 
without  expense  to  the  said  Union  Compresa 
CcMQpany.  The  Livermore  Foundry  and  Ma- 
chine Co.  agrees  to  complete  the  alxive-men- 


cution  of  this  contract,  the  Union  Compress 
and  Storage  Co.  agrees  to  pay  the  Liver- 
more Foundry  and  Machine  Co.  the  sum  of 
two  thousand  and  thirty-four  dollars  on  the 
following  terms:  One  thousand  doliara  to 
be  paid  when  repairs  are  delivered  aboard 
cars  at  Clarksdale,  Miss.,  and  the  balance, 
1,034.00,  to  be  paid  within  thir^  days  after 
the  completion  and  satisfactory  test  of  the 
work.  It  ia  furtber  agreed  that  in  the 
event,  during  the  progress  of  the  work  or 
testing  of  the  press,  other  work,  repairs,  or 
changes,  not  enumerated  in  this  contract, 
are  made,  same  shall  t>e  paid  for  by  the 
Union  Compress  and  Storage  Company  at 
such  rates  and  prices  as  may  be  agreed 
upon.  The  Livermore  Foundry  and  Sla- 
cbine  Company  agrees  to  allow  the  Union 
Compress  and  Storage  Company  the  sum  of 
ail  ciollars  per  ton  f.  o.  b.  Memphis  for  scrap 
iron,  and  copper  at  eight  cents  per  pound. 


applia 


»  to  be  put  in  place,  read; 


fifty-flve  days  from  its  dat«,  a  much  longer 
period  elapsed  before  this  was  done.  In  the 
early  part  of  November,  however,  they  were 
adjusted  in  part,  at  least,  and  subjected  to 
a  teet  which  was  unsatisfactory  to  Mr. 
Leach,  who  was  on  the  ground  as  a  skilled 
employee,  representing  the  plaintiff  in  error 
in  placing  toe  new  machinery,  and  in  the 
experiment  made.  Finally,  after  material 
changes  bad  been  made  under  his  direction, 
he  notified  the  officers  of  the  compress  com- 
pany that  he  would  be  ready  to  make  an- 
other test  on  the  11th  of  November,  and 
asked  that  he  be  supplied  by  the  company 
with  a  sufficient  working  crew  for  this  pur- 
pose, which  was  done.  In  making  this  test 
'  was  discovered  that  the  defect  or  defects 
the  head  of  the  hydraulic  cylinder  con- 
structed by  plaintiff  in  error,  which  were 
discovered  at  the  first  experiment,  still  ex- 
'sted,  and   that  some  additional   work  was 

Suired  to  correct  them.  This  was  done. 
.  on  the  12th  of  November  a  working 
Tew  was  again  furnished  to  Leach,  and  the 
machinery  of  the  plant  was  put  in  opera- 
tion in  the  morning,  and,  with  stoppages  for 
short  intervals,  to  make  some  immaterial 
changes,  was  continued  in  operation  until 
about  4  o'clock  in  the  afternoon,  up  to  which 
time  about  400  bales  of  cotton  had  been  com- 
pressed. About  that  hour  an  explosion  took 
place.  inSicting  serious  damage  on  the  plant 
itself,  and  killing  one  of  the  employees  of 
the  compress  company  instantly,  and  fatally 
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woundinc  two  others.  Upon  esaminBtioD  it 
wta  diuUMetl  that  the  head  of  the  low-preas- 
nre  Bteam  cylinder,  as  well  at  that  of  the 
low-pressure  hydraulic  cj'linder,  had  blown 
out,  and  other  parta  of  the  machiiierj'  hod 
bem  Heriouslj  injured.  Before  the  accident 
the  compress  company  hod  paid  $1,000  on 
the  contract,  but  this  payment  was  made 
with  the  expreas  understanding  that  the 
compress  company  waived  no  right  against 
the  foundry  company  by  reason  of  any 
breach  of  its  contract.  This  action  was 
brought  to  recover  tbie  turn,  together  with 
dojnagee  sustained  by  the  company  for  the 
injury  sustained  by  the  plant  from  this  ex- 

Slosion,  and  for  rental  value  of  the  compress 
uiing  its  period  of  enforced  idlenees  fal- 
lowing the  accident,  upon  the  theory  that 
the  imperfect  and  unworkmanlike  cylinder 
lurnished  t^  the  plaintiff  in  error  was  the 
occasion  of  the  accident  and  loss.  The  trial 
of  the  CAM  resulted  in  *  verdict  which  it 
In  these  words: 

We,  the  jury,  flod  for  the  plaintiffs,  and 
asMM  their  damage  for  injury  and  cost  of 
repairing  machinery  and  premises,  and  re- 
placing same,  caused  by  breach  of  contract 
•ud  cylinder  explosion,  $3,500;  for  money 
Mud  on  contract,  (1,000.00,  with  interest; 
for  loaa  irf  rental  value  of  compress,  caused 
by  breach  of  contract  and  cylinder  explo- 
^on,  93,000.00;  toUl,  $7,500. 

W.  H.  Montgomery,  Foreman. 

The  first  error  assigned  Is  that  there  is  no 
material  evidence  to  support  the  verdict  of 
the  jury.  In  considering  this  assignment, 
the  well  Mttled  rule  is  as  announced  in 
Citigcnt"  Rapid-Tranait  Co.  v.  Seigriit,  06 
Tenn.  120,  33  8.  W.  020,  that,  in  order  to 
impeach  in  this  court  a  verdict  approved  by 
the  trial  judge,  the  complaining  party  must 
take  as  true  the  strongest  legitimate  view 
of  the  testimony  against  him,  and  be  pre- 
pared to  show  that  it  alTords  no  support  to 
Che  verdict.  So  that  If  the  testimony  in  a 
pvea  cas^  viewed  from  different  points  of 
obaervation,  should  suggest  two  theories, 
both  of  which  may  he  naturally  deduced 
from  it,  one  of  which,  if  adopted  by  the 
jury,  makes  reasonable  their  verdict,  and 
the  other  would  leave  it  without  material 
support,  this  court  will  assume  that  the 
Mie  which  sustains  the  verdict  was  the  one 
adopted  bf  the  triors  of  fact,  and  maintain 
their  flndiug.  Bearing  in  mind  this  rule 
ftnd  its  corollary,  we  will  now  examine 
briefly  the  facts  aa  disclosed  in  the  cose- 
But  before  doing  so  it  is  proper  to  give 
some  idea  of  the  location  and  operation  of 
these  cylinders  and  their  connections.  They 
were  placed  in  a  horizontal  position.  The 
low-pressure  steam  cylinder  was  in  the  rear, 
and  the  hydraulic  cylinder  manufactured  by 
the  plaintiff  in  error  was  immediately  in 
front;  the  two  being  joined  firmly  together 
by  bolts.  Inside  these  cylinders  was  a  pis- 
ton common  to  both.  By  the  use  of  a  lever 
connected  with  proper  valves  in  these  cyl- 
inders, this  piston  was  moved  back  and 
ftnth.  Steam  waa  let  in  behind  the  piston, 
ft3L.R.A. 


which   aa   it  expanded   pressed   it  foi'ward; 

and  as  this  movement  progressed  its  plung- 
er came  in  contact  with  a  volume  of  water 
contained  in  the  hydraulic  cylinder,  and  this 
was  moved  up  towards  its  head,  being 
pressed  against  it  with  a  force  equal  to 
from  350  to  400  tons,  as  might  be  required, 
which,  through  pipes  coramunicating  with 
the  compress,  began  the  work  of  compressing 
a  bale  of  cotton,  which  was  completed  by  tt 
still  more  powerful  force  furnished  by  tho 
high-pressure  steam  and  hydraulic  cylin- 
ders. As  has  already  been  said,  the  heads 
of  these  two  low-pressure  cylinders,  aa  the 
result  of  the  explosion,  were  blown  off,  and 
the  theory  of  the  plaintiff  below  was  that 
this  resulted  from  the  fact  that  the  defend- 
ant had  unskilfully  cast  the  cylinder;  that 
its  head  was  of  inferior  material,  and  so 
imperfectly  and  unskilfully  done  that  it 
would  not  stand  the  strain  put  upon  it  in 
the  careful  operation  of  the  machinery;  and 
that,  much  before  it  had  received  the  full 
force  of  the  strain  it  should  have  borne  if 
properly  constructed,  the  bead  blew  off,  and 
thus  relieved  from  resistance,  and  under  the 
influence  of  the  propelling  steam  in  its  rear, 
the  piston  moved  forward  with  such  energy 
as  t«  break  off  the  bead  <A  the  steam  cylin- 
der. The  record  shows  that,  after  the  cast- 
ing was  done,  Oarside.  who  waa  the  manager 
of  the  livermore  Foundry  &  Machine  Com- 
pany, found  on  examination  what  he  sup- 
posed shallow  sand  holes  in  the  head  of  the 
cylinder,  which  he  says  did  not  weaken  it, 
but  did  give  it  rather  an  ugly  and  uqflniehed 
appearance,  bo  he  had  placed  over  this  head 
a  solid  brass  plate,  coi'ering  its  entire  sur- 
face, at  an  expense  to  his  employer  of  $160. 
To  fix  this  cap  or  plate  over  Uiis  head,  some 
45  boita  were  bored  into  the  upper  rim  of 
the  cylinder,  and  the  cap  was  fitted  on  with 
bolts  carried  into  these  holes.  Mr.  Qarside 
says!  "When  the  job  waa  done,  it  looked 
like  a  good  niece  of  work,  and  it  was  shipped 
down  there.  And  again  he  says:  "1  did 
not  think  that  the  drilling  there  would 
weaken  it  to  any  extent  that  would  be  dan- 
gerous,-— that  would  be  anywise  dangerous." 
As  has  been  stated,  after  the  cylinder  was 
placed,  and  the  other  machinery  was  ad- 
justed to  it,  Leach,  who  was  sent  to  Clarks- 
dale,  OB  the  representative  of  plaintiff  in 
error,  to  do  this  work,  subjected  it  to  ft 
number  of  testa.  When  the  first  of  these 
was  made,  and  pressure  waa  put  on  this 
cylinder,  according  to  the  testimony  of  > 
number  of  witnessee  jets  of  wator  burst  out 
all  around  the  bead,  where  it  is  claimed  the 
imperfections  were.  This  experiment  was 
altogether  unsatisfactory  to  Leach,  so,  after 
expending  several  days  of  labor  in  under- 
taking to  remedy  the  defeets.  he  informed 
the  officers  of  the  defendant  in  error  that  b« 
was  ready  for  another  teat.  When,  during 
this  test,  pressure  waa  once  more  applied, 
it  was  found  that  water  still  ran  in  jets 
from  holes  around  or  in  this  head.  While 
thus  operating  the  machinery  in  coropreaa- 
ing  cotton  with  a  crew  of  the  compress  com- 
pany, furnished  to  him  for  the  purpose,  and 
working  under  hta  direction,  according  to 


the  first  teat  ba  had  said  to  Campbell  that 
be  would  moke  ao  elTort,  by  the  uae  of  cauQ- 
teraunk  iioltB.  to  atop  the  leaks,  and  if  this 
fulled  hia  company  would  have  to  make  a 
new  casting;  and  during  the  progress  of  this 
second  test  he  said  to  Cutrer  that  he  was 
afraid  he  might  not  be  able  to  remedy  it, 
and  tlie  Livermore  Company  would  have  to 
cast  a  new  cylinder,  but  be  would  continue 
his  work  upon  it,  to  see  if  he  could  fix  it. 
The  head  of  the  hvdraulie  cylinder  was  ex- 
amined by  a  number  of  persons,  witnesses 
in  the  case.  Shipway,  superiDteDdeut  of 
the  cotton  compresses  for  many  years  in 
Memphis,  waa  one  of  these  persons,  and  he 
testified  that  it  was  "hoaeycombed  aod  de- 
fective;" that  the  effect  of  attaching  the 
brass  cap  with  bolta  carried  intc  the  holes 
bored  in  it  waa  to  weaken  it  still  more; 
that  this  cap  could  eerve  no  useful  purpose, 
but  must  have  been  put  on  to  cover  up  blow 
holes,  or  to  prevent  them  from  showing  or 
leaking  water.  Morrison  examined  this 
head,  and  found  it  made  of  porous,  slaggy 
metal,  and  very  imperfectly  constructttl, 
and  Walsh,  a  practical  machinist,  and  en- 
gineer of  many  years'  experience,  who  also 
Bxamined  the  head,  pronounced  it  "not  a 
workmanlike  piece  of  work  at  all,"  and  that 
the  drilling  of  the  holes  for  the  cap  dimin- 
ished the  reaittting  force  of  the  metal ;  and 
Martin,  a  witness  tor  defendant  below,  on 
cross -examination  admitted  that,  if  it  leaked 
as  described  by  other  witnesses,  he  would 
not  regard  it  aa  a  sound  piecn  of  work.  All 
these  parties  agree  that  never  before  had 
they  known  a  brass  cap  on  a  cylinder  heoid. 
It  is  evident,  without  further  detail,  that 
there  was  material  testimony  which,  the 
jury  accepting,  warranted  them  in  believ- 
ing that  this  hydraulic  cylinder,  at  that 
place  where  it  was  to  receive  the  greatest 
pressure,  wag  of  infirm  material,  poorly 
cast,  and  afterwards  diminished  in  strength 
by  the  efTort  to  cover  its  defects.  But  wore 
they  authorized  to  infer  that  this  defective 
heading  was  the  cause  of  the  explosion! 
That  the  iniUal  explosion  was  not  in  the 
st«ani  cylinder,  we  think  the  jury  were  au- 
thorized to  conclude.  The  steam  cylinder 
had  worked  for  years  satisfactorily,  and  up 
to  the  mometit  of  the  accident  gave  no  evi- 
dence of  weakness.  The  explosion,  so  far 
«■  the  record  shows,  did  not  dislodge  it 
from  its  place,  though  its  head  was  btowD 
out,  while  this  head,  tog^her  with  the  ^ly- 
draulic  cylinder,  was  driven  forward  a  dis- 
tance of  several  feet.  Upon  examination  by 
the  expert  witneseea,  the  metal  in  the  for- 
mer was  pronounced  perfect,  while  that  in 
the  latter  waa  found  to  he  imperfect  by  ths 
witnesses  named.  In  adjlition,  we  thirji  the 
testimony  in  the  caE<e  warrants  the  conten- 
tion of  the  ptaintilf  below  that,  if  the  initial 
break  had  necn  in  the  steam  cylinder,  its 
necessary  effect  would  have  been  to  release 
the  piston  from  the  pressure  upon  it  from 
behind,  and  thus  have  at  once  relieved  the 
head  of  the  hydraulic  cylinder  from  the 
■train  upon  it,  and,  whatever  other  damaga 
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might  have  been  done  to  the  latter,  this 
would  not  have  blown  off.  On  the  oUi^ 
hand,  we  can  well  see  that  the  jury  might 
naturally  have  inferred  that  the  break  firat 
occurred  in  the  head  of  the  hydraulic  cylin- 
der, which,  unable,  by  reason  of  inferior 
metal  used,  and  imperfect  construction,  to 
longer  resist  the  strain  put  upon  it,  gava 
way  suddenly:  and  the  pistin.  thus  re- 
lieved, under  the  impulse  of  a  steam  press- 
ure of  from  350  to  400  tons,  sprang  forward 
with  tremendous  violence,  dragging  after  it 
the  head  of  the  steam  cylinder,  and  at  the 
same  time  carrying  with  it  the  hydraulic 
cj'linder.  It  is  true,  there  was  a  auggea- 
tion  by  the  defendant  befow,  based  upon 
the  testimony  of  Leach,  that  the  accident 
waa  the  result  of  carelessness  on  the  part 
of  the  engineer  in  operating  this  machinery, 
resulting  in   the  head  of  the  piston   Iteing 


tion  of  the  metal  took  place,  followed  by 
this  explosion;  but  it  is  evident  that  this 
theory,  as  was  the  other,  as  to  the  initial 
point  of  explosion,  propounded  by  the  de- 
fendant below,  was  discarded  by  the  jury, 
and  they  accepted,  rather,  that  of  the  plain- 
tiff. It  waa  for  that  tribunal  to  pass  udcmi 
these  respective  theories,  and,  finding  that 
the  one  adopted  by  the  jury  was  reasonably 
deducible  from  the  evidence,  we  cannot  in- 
terfere with  the  verdict. 

2.  It  is  assigned  for  error  that  the  trial 
judge  improperly  admitted  photographs  of 
the  compress  and  the  wrecked  machinery, 
taken  after  the  accident.  These  photo- 
graphs were  taken  by  the  witness  immedi- 
ately after  the  accident,  and  served  to  give 
the  jury,  with  the  explanation  of  them  by 
the  witness,  a  more  correct  idea  of  the  con- 
dition of  the  wreck  than  they  would  obtain 
from  mere  description  without  th^r  aid. 
Even  if  proper  objection  had  been  made, 
which  we  do  not  find  in  this  record,  yet  it 
could  not  avail,  as  we  hold  they  were  com- 
petent to  go  to  the  jury.  Bruee  \.  Beall, 
1)9  Tenn.  309,  41  S.  W.  446;  Mitgoari,  K. 
d  T.  R.  Co.  v.  Magtt  (Tex.  Civ.  App.)  40 
S.  W.  929. 

3.  It  was  not  error  on  the  part  of  th« 
trial  judge  in  declining  to  permit  defend- 
ant below  to  ask  Campbell  {one  of  the  par~ 
ties  for  whose  use  the  suit  is  brought) ,  on 
cross-examination,  what  he  paid  Mrs.  Cut- 
rer for  her  interest  in  this  suit.  There  waa 
no  issue  in  the  case  which  made  this  in- 
quiry pertinent.  When  the  husband  of  Mrs. 
Cutrer  was  on  the  stand,  within  the  freedom 
of  cross -examination  he  might  have  asked 
as  to  this  matter;  hut,  being  a  collateral 
matter,  his  answer  would  have  concluded 
the  investigation. 

4.  The  trial  judge,  in  his  charge,  said  to 
the  jury  that,  if  they  found  that  the  loea 
of  the  use  of  the  compress  waa  due  to  the 
breach  of  contract  of  the  defendant  to  fur- 
nish the  machinery  according  to  the  con- 
tract, yet  such  loss  could  not  be  consid- 
ered or  allowed  by  them,  unless  they  also 
found  that  the  defendant  at  the  time  tli* 
contract  was  made,  had  notice,  eitiier  from 
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It  or  otfaerwise,  that  such  loss  of  use  would 
«n«ue  from  nonperformance  hy  it  of  its 
contract.  He  then  adds ;  "But  if  70U  Qnd 
that  it  was  in  the  contemplation  of  the  pa,r- 
iies  to  the  contract,  bf  the  terms  of  the 
agreement  or  by  direct  notice,  that,  in  the 
event  of  default  by  the  defendant  to  furnish 
Hoitable  and  proper  machinery,  the  loaa  of 
the  use  of  the  compress  would  necessarily 
ensue ;  and  if  you  find,  as  a  neoessajy  result 
of  the  explosion  (If  you  find  the  explosion 
due  to  the  negligence  of  the  defendant  in 
furnishing  a  defective  cylinder),  that  the 
plaintilT  was  deprived  of  the  use  of  the  com- 
press,— plaintiff  would  be  entitled  t«  re- 
cover the  rental  value  of  the  compress,  aa 
shown  by  the  evidence,  during  the  period  in 
which  it  was  so  deprived  of  its  use."  It  ia 
insisted  that  there  is  error  in  this  last 
paragraph.  Before  conaidering  this  assign- 
ment,  it  is  proper  to  aay,  in  reply  to  an- 
other objection  of  plaintiff  in  error,  that  the 
declaration  averred  a  toss  of  rental  uae  or 
value  of  the  compreaa  for  the  aeason  of  1897- 
'98,  resulting  from  the  breach  of  contract  on 
the  part  of  the  foundir  company;  and  evi- 
dence was  adduced  tendinf;  to  show  that  aft- 
er the  accident  it  waa  impracticable  to  aup- 
ply  the  compreas  with  machinery  in  place 
of  that  destroyed,  so  as  to  enable  it  to  do 
any  work  during  that  season,  and  alao  what 
the  compreaa  could  have  done  with  good  ma- 
chinery, and  its  rental  value.  In  the  in- 
struction just  quoted  the  trial  judge  was  ap- 
plying, in  brief  terms,  the  rule  laid  down  by 
.4IdeT9on,  B.,  in  the  new  celebrated  case  of 
Hadley  v.  Bairendale,  9  Exch.  341,  which  is 
in  these  words:  "Where  two  parties  have 
made  a  contract,  which  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach 
of  contract  should  be  such  aa  may  fairly  and 
reasonably  be  considered,  either  ariaing  nat- 
urally, (i.  e.,  according  to  the  usual  oourne 
of  things),  from  such  breach  of  contract  it- 
self, or  such  aa  may  reasonably  be  auppofied 
to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract, 
as  to  the  probable  result  of  the  breach  of  it. 
Now,  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were 
communicated  by  the  plaintitTs  to  the  de- 
fendanta,  and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach  of 
Buch  a  contract,  which  they  would  reasona- 
fcly  contemplate,  would  be  the  amount  of  in- 

i'ury  which  would  ordinarily  follow  from  a 
reach  of  contract,  under  these  special  cir- 
cumstances, aa  known  and  communicated." 
Perhaps  no  rule  of  practice  has  provoked 
more  attention  from  courte  and  text  writers, 
or  been  more  uniformly  adopted,  than  this. 
It  has  been  with  singular  unanimity  recog- 
nized aa  resting  on  the  sound  principle  that 
a  party  suffering  from  a  breach  of  contract 
on  the  part  of  another  is  entitled  to  recover 
lull  compensation  for  the  loss  austainei^ 
thereby.  It  is  true,  he  can  recover  only 
theae  damages  resulting  fairly  and  natural- 
ly from  the  breach,  but  auch  as  may  he  sup- 
posed to  have  been  within  the  contemplation 
of  the  parties  oa  the  probable  result  of  the 
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breach  ore  certainly  of  that  chara^er.  Mr, 
Sutherland,  in  hia  work  on  damages  {vol.  1, 
p.  79);  aaya:  "There  ia  no  relaxation  of 
the  rule  confining  the  recovery  to  damages 
naturally  and  proximately  resulting  from 
the  breach  in  caaee  where  there  are  such 
known  special  circumstancea.  Indeed,  some 
strictness  exists  to  confine  the  recovery  to 
the  immediate  consequencea.  The  general 
principle  of  compensation  is  that  it  should 
be  equal  to  the  injury.  It  is  a  rule  based 
on  that  principle  that  the  amount  of  the 
benefit  which  a  party  to  a  contract  would 
derive  from  its  performance  is  the  measure 
of  hia  damages  if  it  be  broken.  It  is  a  rule 
of  interpretation,  too,  that  the  intention  of 
the  parties  is  to  be  ascertained  from  the 
whole  contract,  considered  in  connection 
with  the  surrounding  circumstances  known 
to  both  parties.  If  it  appear  by  these  aur- 
rouoding  circumstancea  that  the  contract 
was  entered  into,  and  known  by  both  parties 
to  be  entered  into,  to  enable  one  of  them  to 
serve  or  accomplish  a  particular  purpose, 
whether  to  secure  a  special  gain  or  to  avoid 
an  anticipated  loss,  the  liability  of  the  other 
for  a  violation  of  the  contract  will  he  deter- 
mined, and  the  amount  of  damaces  fixed, 
with  reference  te  the  effect  of  the  breach  in 
hindering    or    defeating    that    object.     The 

5 roof  of  such  circumstancea  makes  it  mani- 
>st  that  such  damages  were  within  the  con- 
templation of  tlie  parties.  Looking  alone 
at  a  contract,  .  .  .  silent  as  to  auch  cir- 
cumstances, .  .  .  such  damages  .  .  . 
sometimes  appear  to  arise  very  remotely  aud 
collaterally  to  the  undertaking  violated. 
But,  when  the  contract  ia  considered  in  con- 
nection with  the  extrinsic  facts,  there  is  ea- 
tabliahed  a  natural  and  proximate  relation 
of  cause  and  effect  between  the  breach  of  the 
contract  and  the  injury  to  be  compensated." 
Mr.  Sedgwick,  in  his  work  on  Damages  (vol. 
1,  9  149),  after  an  examination  of  the  cases 
in  which  Iladley  v.  Baxendale,  has  been  re- 
viewed and  applied,  in  summing  up  the  gen- 
eral result,  says:  "On  the  whole,  it  will 
be  found  that  the  general  tendency  of  judi- 
cial opinion  in  the  United  States,  as  well  as 
in  England,  is  that  no  new  rule  of  damages 
has  been  introduced;  that  the  plaintiff  re- 
cover such  damages  as  are  proximate  and 
natural;  and  that,  in  ascertaining  what  are 
natural  consequences,  we  must  take  into  the 
account  all  the  circumstences  of  the  case, 
including  all  facts  bearing  on  the  question 
which  were  in  the  knowledge  of  both  parties, 
even  though  these  be  auch  as  would  not  nec- 
essarily, without  such  knowledge,  enter  into 
it."  It  would  be  a  waste  of  labor  and  space 
to  review  the  cases  in  which  this  rule  has 
been  applied, — in  some  with  a  liberality 
which  we  might  not  leel  called  upon  to  sanc- 
tion, and  in  others  with  more  narrowness  of 
construction,  hut  in  all  approved.  Among 
the  English  cases  are  Cory  v.  Thamet  Iron 
Works  d  Ship  Building  Co.  L,  R.  3  Q.  B. 
185;  Elhinger  Actifn-Gnsellsckafft  v.  Arm- 
strong. L.  R.  9  Q.  B.  475 ;  aribert-Borgnia  v, 
Nugent,  L.  B.  16  Q.  B.  Div.  85;  and  Agiu* 
V.  Orcat  We»tem  Coliiety  Co.  11899]  1  Q. 
B.  419;   and   by  the  American  courts   Iv 
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Boieard  v.  BUtheett  it  B.  Ufg.  Co.  139  U.  B. 


tS;   Qravet  t.  Eanaae  City,  P.  d  0.  R.  Co. 

69  Uo.  App.  674;  Van  Winkle  v.  Wilkim, 
81  Ga.  93,  7  S.  E.  644;  Williamt  t.  Island 
City  Hilling  Oo.  26  Or.  573,  37  Pac.  49; 
ViokabvTg  <f  M.  R.  Co.  v.  Ragadale,  46  Miss. 
482.  The  rule  was  referred  to  with  approval 
iij  thiB  court  in  McDonald  v.  JJnaka  Timber 
Co.  88  Tenn.  38,  12  S.  W.  420,  uid  wag  di- 
rectlj  applied  at  the  preseiit  term  in  the 
case  of  Illinois  0.  R.  Co.  v.  Soutkem  Seating 
d  Cabinet  Oo.  (opinion  \if  Justice  Caldwell) 
104  Tenn.  568,  50  L.  E.  A.  729,  58  S.  W.  303. 
But  it  la  arjpied  that,  granting  the  au- 
thority of  this  rule,  yet  the  present  cage 
was  not  a  proper  one  for  its  lipplicatioa ; 
that  the  information  given  plaintiff  in  error 
was  not  sufficient  to  put  it  on  notice  of  the 
extraordinary  damages  it  might  incur  from 
a  breach  of  its  contact.  No  case  holds,  in 
order  to  put  this  rule  in  operation,  that  the 
party  invoking  it  must  have  said  to  the 
other  part^,  at  the  moment  of  making  the 
contract,  tuat  he  would  claim  these  damages 
for  a  breach,  but  it  may  be  conceded  that 
"the  knowledge  must  be  brought  home  to 
the  party  sought  to  be  charged,  under  such 
circumstances  that  he  must  know  that  the 

fierson  he  contracts  with  reasonably  be- 
leves  that  he  accepU  the  contract  with  the 
special  condition  attached  to  it"  (Brilith 
Columbia  <£  V.  I.  Spar,  Lumber  £  Bate- 
Mill  Co.  t.  Nettleahip.  L.  H.  3  C.  P.  499)  ; 
or,  as  is  said  by  Mr.  Sedgwick,  "notice  must 
be  more  than  knowledge  on  the  defendant's 

Srt  of  the  special  circumstances.  It  must 
of  such  a  nature  that  the  contract  was  to 
aome  extent  baaed  upon  the  apecial  circum- 
stances." [}  159.]  Yet,  thus  interpreting 
the  rule,  we  think  the  testimony  wa.rranted 
the  trial  judge  in  giving  it  in  charge  to  the 
jury.  On  this  point  it  was  as  follows:  "Mr. 
Gutrer,  president  of  the  company,  said: 
"Mr.  Leacii  thoroughly  understood  that  was 
the  rurpoBB  in  view, — to  fit  the  compress, 
and  have  it  ready  in  time  to  take  up  the  cot- 
ton as  it  came  in.  Mr.  Lea«b  thoroughly 
understood,  and  we  discussed  together,  the 
necessity  for  baring  this  work  done  in  time 
to  press  cotton  for  the  season  of  1897,  and 
that,  if  his  company  took  the  conti-aet,  they 
were  to  take  it  and  complete  the  work  in 
time  for  the  crop  of  1807."  Mr.  W.  ». 
Campbell  was  asked: 

Q.  What  information,  if  any,  did  you  im- 
part to  the  Livermore  Foundry  t  Machine 
Company  of  the  necessity  of  having  the 
work  contracted  for  completed  in  time,  and 
as  to  the  uses  to  which  the  press,  when  re- 
paired, was  to  be  put? 

A,  Well,  I,  of  courae,  impressed  the  fact 
upon  him  that  we  wanted  it  completed  in 
tinie  to  preas  cotton  that  would  begin  to 
come  in  to  ua ;  and,  in  fact,  they  fully  under- 
stood the  nature  of  the  contract,  and  the 
neccaaity  for  having  it  in  shape  by  the  Ume 
the  season  was  open  for  compressing. 


error  in  sayin((  to  the  Jury,  upon  the  cas» 
which  this  testimony  tended  to  prove,  that 
for  its  period  of  enforced  idleness  plaintiff 
below  could  recover  the  rental  value  of  th* 
premises.  There  was  no  error  in  this. 
ScKile  V.  Brokliahut.  80  K.  Y.  614;  While 
V,  UoseUy,  8  Pick.  356;  KtUer  v.  Bteven*, 
66  Md.  132,  6  Atl.  633;  Chicago  City  R.  Co. 
V.  Howiaon,  80  III.  218;  Duvon- Woods  Co.  v. 
PhiUipB  Glass  Oo.  169  Pa.  187,  32  Atl.  432. 

But  it  is  said  that  the  trial  judge,  in  th* 
clause  of  his  charge  set  out  above,  errone- 
ously left  it  to  the  jury  to  construe  th* 
written  contract  between  these  parties.  Ad 
examination  of  the  whole  clause,  we  thinkr 
shows  this  criticism  to  be  highly  technical 
There  was  no  ambiguity  in  the  written  con- 
tract,_or  controversy  aa  to  its  execution  or 
provis'ions.  The  issue  to  which  the  atten- 
tion of  the  juiy  was  then  being  called  was, 
assuming  that  the  foundry  was  responaibl* 
for  the  explosion  and  the  enforced  idleness 
of  the  compress,  whether  at  the  time  of  th* 
making  of  the  contract  both  parties  had  in 
view  a  prompt  Ncecution  of  the  contract,  in 
order  to  have  the  compress  in  order  for  th* 
opening  of  the  cotton  season,  and  the  loss 
miich  would  ensue  from  a  failure  in  prompt- 
ness in  that  regard.  The  written  contract 
did  not  embody  these  matters.  They  wer* 
to  be  ascertained  from  extrinsie  evidence, 
and  might  rest  in  an  agrsement  oral  in  char- 
aoter,  or  might  depend  entirely  upon  a  no- 
tice from  the  compress  company  to  th* 
foundry,  necessarily  inferable  from  the  cir- 
cumstances known  to  both  parties.  It  was 
to  this  feature  of  the  case,  and  not  to  th* 
written  contract,  the  circuit  judge  was  ad- 
dressing himself. 

Other  errors  are  assigned,  but,  as  they 
are  unimportant,  they  are  disposed  of  oral- 
ly- 

All  are  overruled,  and  the  judgment  is  af- 


handed   down 

We  have  been  earnestly  aeked  to  recon- 
sider this  case,  upon  the  suggestion  that  w* 
have  carried  the  doctrine  of  Badley  v.  Boxen- 
Sale  further  than  is  warranted  by  principle 
or  authority,  and  in  so  doing  have  counte- 
nanced an  application  of  it  which  will  prov* 
of  grave  import  to  manufacturers  in  this 
state.  Before  examining  this  point,  it  is 
well  to  repeat  .that  the  case  at  bar  is  one 
where  a  manufacturer  agreed  with  a  com- 
press company  to  construct  and  put  in  prop- 
er place  a  hydraulic  cylinder  within  a  fixed 
period,  with  full  knowledge  that  it  was  an 
essential  part  of  the  compress  machinery, 
and  that  the  time  for  its  completion  and 
erection  was  named  with  regard  to  the  be- 
ginning of  a  limited  season,  during  which 
the  compress  could  alone  be  made  profitable, 
yet  who  delayed  delivery  much  longer  thaji 
the  time  agreed  upon,  and  then  furnished 
one  which  exploded  under  proper  t«ats,  in- 
flicting such  injury  to  the  plant  as  to  put 
it  in  a  condition  of  enforced  idleness  for  th* 
entire  season.     In  such  a  case  the  question 
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■B,  What  is  the  owner  of  the  compress  en- 
titled to  recover  against  the  delinquent 
mnnufacturerl  That  he  should  recover 
something  is  evident.  He  is  without  blame, 
while  the  part;  with  whom  he  has  con- 
tracted, in  violation  of  a  legal  duty  to  sup- 
ply n  cylinder  of  good  material  and  work- 
mamihip  (Ooarton  v.  Fhelan,  2  Bead,  445), 
is  at  fault.  Under  these  conditions,  it  will 
be  conceded,  the  general  rule  is  that  the  loss 
must  fall  on  that  one  whose  wrong  has 
brought  it  about,  and  the  party  injured  shall 
recover  damages  commensurate  with  the  loss 
sustained,  in  the  case  at  bar  the  compress 
was  erected  by  its  owner  for  compressing 
cotton  for  shipment  to  marlcet.  It  was 
valueless  for  any  other  purpose,  and  was 
only  valuable  for  this  for  a  period  running 
from  about  the  let  of  October  to  the  1st 
of  June  of  current  years.  Lying  idle  during 
that  time,  its  profit  or  rent-earning  capacity 
to  its  owners  was  destroyed.  Tne  record 
showing  that  it  was  disabled  from  work 
during  this  period  through  the  fault  of  the 
plaintiff  in  error,  what  damages  are  the  own- 
ers entitled  to  recover!  In  cases  like  the 
present  it  is  certainly  true  that  the  weight 
of  authority  is  that  for  his  indemnity  the 
party  disappointed  of  prompt  delivery  may 
recover  of  the  delinquent  manufacturer  the 
rental  value  of  his  property  between  the 
dates  when  the  article  contracted  for  should 
have  been  delivered  and  the  date  of  its  act- 
ual delivery.  This  much  we  understand  to 
bo  conceded  in  the  petition  for  rehearing, 
but  the  insistence  is  that  the  principle  au- 
thorizing a  recovery  in  such  a  case  should 
not  be  applied  where  the  enforced  idleness  is 
the  result  of  an  unexpected  accident,  from 
latent  detects  in  the  work  supplied  by  the 
manufacturer,  and  covers  a  period  of  time 
BO  indefinite  as  a  "season's  business."  It  is 
said  by  counsel  for  petitioner  that,  in  the 
case  first  put,  the  time  of  default  is  certain, 
and,  as  the  manufacturer  can  calculate  with 
a  d^ree  of  certainty  what  the  claim  against 
him  will  be  in  case  of  default,  it  may  very 
well  be  said  that,  in  the  want  of  prompt  de- 
livery, he  contemplated  as  the  natural  re- 
sult of  bis  failure  a  loss  to  the  owner  of  the 
rental  value    of    his    proper^    during    the 

feriod  such  failure  continues,  and  his  lia- 
ility  for  such  loss,  as  the  natural  result 
of  liis  breach.  But  it  Is  insisted  that  it  is 
otherwise  where  a  stoppage  is  put  to  ma- 
chinery during  a  season's  business  by  such 
an  unexpected  and  unusual  occurrence  as 
the  explosion  of  a  mechanical  contrivance 
furnished  by  him.  In  either  case,  however, 
there  Is  a  breach  of  his  contract.  In  one  he 
is  bound  to  deliver  on  time,  and  fails  to  do 
so  for  several  days  or  weeks.  In  the  other 
he  undertakes  to  manufacture  and  put  in 
place  within  a  nven  period  a  piece  of  mech- 
anism of  sound  material  and  good  work- 
manship, that  will  stand  the  strain  neces- 
sarily imposed  upon  it,  and  instead  supplies 
one  constructed  of  such  improper  substance, 
and  in  a  manner  pronounced  by  experts  to 
be  so  unworkmanlike,  as  that  it  explodes, 
and  makes  a  useless  wreck  of  the  plant  for 
a  whole  season.  If  liable  in  the  one  case, 
63  L.B.  A. 


upon  what  substantial  ground  can  liability 
he  averted  in  the  other?  In  neither  case  is 
be  liable  for  a  loss  of  profits;  for  fluctua- 
tion in  business,  changes  in  the  price  of  la< 
bor,  and  unforeseen  accidents  to  machinerf 
make  this,  as  a  measure  of  damages,  too  un- 
certain. Jt  is  otherwise,  however,  as  to  the 
loss  by  the  owner  of  the  use  of  bisproperly 
during  the  period  of  inactivity.  The  value 
of  this  use  is  the  rental  value  of  the  prop- 
erty, ahd  this  is  as  well  sscertainable  for 
six  months  as  for  six  weeks, — for  a  season 
as  for  a  fractional  part  of  a  season.  We 
can  see  no  reason  for  discriminating  between 
the  two  cases.  For  the  shorter  period  he  is 
held  responsible  because  the  loss  was  neces- 
sarily, under  the  facts  of  the  case,  witliin 
the  contemplation  of  the  parties,  as  the  nnt- 
ural  and  proximate  result  of  his  act.  So 
for  the  longer  period  be  is  equally  liHbl» 
on  the  same  ground.  It  is  true  that  in  a 
claim  for  unliquidated  damages  the  appli- 
cation of  this  rule,  or  in  fsct  of  any  rule, 
may  not  always  do  exact  justice  to  both 
parties.  All  the  courts  can  do  is  to  ap- 
proach this  result  as  near  as  possible.  In 
all  such  cases  the  rule  of  right  is  that  the 
party    who    has    suffered  Js  entitled  to  bo- 

E laced  as  near  as  possible  in  the  same  plight 
e  would  have  been  if  the  contract  had  been 
performed  by  the  other  party;  this,  how- 
ever, to  be  accomplished  within  legal  limita- 

In'the  case  of  Abbott  v.  Oatck,  13  Md. 
314,  71  Am.  Dec.  635,  the  court  held  that 
the  measure  of  damages  for  failure  to  erect 
a  mill  at  the  time  stipulated  in  the  con- 
tract is  ite  fair  rental  value  during  the  time 
the  owner  is  thus  kept  from  its  use.  In 
discussing  the  rule  the  court  made  the  fol- 
lowing observation:  "The  inquiry  here  is. 
What  standard  of  value  for  the  loss  of  time 
shall  we  apply!  We  cannot  adopt  any  ee- 
timate  of  profits  that  Abbott  might  hava 
realized  from  working  the  mill,  because 
these  were  merely  speculative,  dependirig  on 
the  quantity  of  flour  it  might  grind,  the 
fluctuation  of  the  market  as  to  prices  of 
flour  and  erain,  and  the  remote  contingen- 
cies of  his  being  able  to  procure  wheat, 
labor,  and  fuel,  as  well  as  the  continuance 
of  the  mill  in  running  order,  free  from  ac- 
cidents and  loss  of  time  from  other  causes. 
.  .  .  Considering  the  uncertainty  attend- 
ing the  milling  business,  and  the  difBcuItj 
of  defining  a  safe  guide  for  juries,  we  are 
of  opinion  that  a  fair  rent  is  the  most  rea- 
sonable standard  of  the  defendant's  loss  by 
reason  of  the  plaintiff's  failure  to  complete 
the  mill.  This  we  take  to  be  consistent 
with  well-established  principles.  .  .  ." 
This  rule  is  also  applied  in  a  finely- reasoned 
opinion  delivered  by  Selden,  J.,  for  the 
court,  in  Ori^n  v.  Colver,  16  N.  Y.  480,  89 
Aw.  Bee.  718,  where,  aft^r  examitiing  and 
distinguishing  the  cases,  it  was  held  that 
speculative  profits  as  a  basis  for  recovery 
would  not  be  considered,  but  the  measure 
of  damages  in  a  failure  to  furnish  an  en- 
gine by  a  stipulated  time  is  the  value  of  th» 
use  during  the  period  of  delay.  In  Clifford 
V.  Richariaon,  18  Vt.  620,  the  defendant  put 
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machinery  into  the  plaintiR'a  mill  in  an  un- 
akilful  manner,  whereby  he  lost  the  use  of 
his  mill  for  a  long  space  of  tJme,  and  was 
put  to  great  expense  in  repairing  the  ma- 
chinery. It  was  held  that  both  the  losB  of 
the  use  of  the  mill  and  the  expense  of  re- 
paira  were  to  be  compensated  for  in  dam- 
ages. In  this  case,  though,  the  court  seemed 
to  allow,  as  competent,  evidence  of  what  the 
mill  could  have  earned.  On  this  last  point 
we  are  not  to  be  understood  as  approving 
its  holding;  otherwise,  it  is  authority  for 
tlie  general  proposition  that  the  mill  or 
compress  owner  is  entitled  to  be  placed,  as 
far  as  a  money  recovery  can,  in  the  tsame 
condition  as  he  would  have  been  if  the  other 
party  had  not  hreached  his  contract.  Good- 
loe  V.  Rogers,  B  La.  Ann.  273,  61  Am.  Dec. 
20S,  is  another  authority  to  the  same  point. 
It  is  true,  this  waa  a  case  arising  under  the 
Civil  Code  of  Louisiana,  which  in  many  es- 
aential  features  differs  from  the  common 
law.  But  in  this  regard  that  Code  adopts 
the  rule  for  the  measure  of  damages  in 
cases  like  the  present  almost  in  the  words 
4>f  Hadley  y.  Baaendale.  After  providing 
that  any  "person  is  responsible  for  the  dam- 
age he  occasions,  not  merely  by  his  act,  but 
by  his  negligence,  his  imprudence,  or  his 
want  of  skill."  it  then  provides  that  "when 
the  object  of  the  contract  is  anything  but 
the  payment  of  money,"  and  tie  party  com- 
mitting the  hrcot^h  is  not  guilty  of  fraud 
«r  bad  faitb,  "he  is  liable  only  for  such 
damages  aa  were  contemplated,  or  may  rea- 
sonably be  supposed  to  have  entered  into 
the  contemplation  of  the  parties,  at  the 
time  of  the  contract."  Under  a  contract  to 
build  and  put  in  operation  a  sugar  mill  and 
■team  engine  on  the  defendant's  place  the 
court  found  the  plaintiifs  were  guilty  of 
negligence  in  the  execution  of  their  contract 
by  making  a  right-hand  instead  of  a  left- 
hand  engine;  that  the  castings  had  defects 
which  caused  their  breakage  when  the  mill 
waa  put  in  operation;  and  that  they  were 
guilty  of  a  want  of  skill  in  the  erection  of 
the  sugar  mill,  resulting  in  serious  loss  to 
the  duendant.  The  court  sums  up  by  say- 
ing; "Under  the  law  and  the  evidence,  we 
consider  the  defendant  entitled  to  recover 
damagee  for  his  loss  of  crop,  and  extra 
wages  paid  in  consequence  of  the  delay  for 
alterations  and  repairs  in  putting  the 
sugar  mill  and  (team  engine  in  operation; 
S3L.B.A. 
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said  delay  being  caused  by  plaintiffs'  fault, 
and  their  failure  to  execute  their  contract." 
As  a  matter  of  course,  the  condition  prece- 
dent to  such  a  recovery  is  that  the  manu- 
facturer had  notice  at  the  time  he  made  tlie 
contract  of  the  purpose  his  machine  was  to 
serve,  and  of  the  circumstajicea  requiring 
a  prompt  execution  of  his  contracts  When 
these  conditions  do  exist,  then  the  losses 
which  result  from  his  default  are  within 
the  contemplation  of  the  parties,  and  can- 
not he  called  accidental,  but  are  incidental 
to,  and  flow  naturally  from,  the  breach. 
This  rule  of  law,  together  with  its  applica- 
tion to  this  case,  being  established,  the  only 
question  open  is.  Is  there  any  material  evi- 
dence to  show  the  rental  value  of  this  com- 
press for  the  season  r  We  do  find  such  evi- 
dence, which,  even  if  so  slight  as  is  in- 
sisted, warranted  the  inference  of  value 
drawn  by  the  jury. 

It  is  also  urged  that  we  were  in  error  in 
our  ruling  on  the  action  of  the  trial  judge 
in  declining  to  let  the  witness  Campbell 
state  what  he  paid  Mrs.  Cutrer  for  her  in- 
terest in  the  present  suit.  Mr.  Cutrer  was 
an  important  witness  for  the  plaintiff  be- 
low. It  is  said  that  the  purpose  of  the 
defendant  below  in  undertaking  to  elicit  in- 
formation from  Campbell  as  to  this  trans- 
fer from  Cutrer  and  his  wife  in  thesubjectof 
the  litigation  was  to  affect  Cutrer'a  credit 
as  a  witness  with  the  jury.  We  repeat,  as 
to  this,  that  when  Cutrer  was  cross-exam- 
ined he  might  have  been  asked  as  to  this 
transfer;  but.  whatever  his  answer,  it 
would  have  concluded  the  inquiry,  because 
made  with  regard  to  a  matter  collateral 
to  the  issue.  If,  however,  independent  of 
the  fact  of  transfer,  Cutrer  had,  under  the 
pressure  of  cross-eKsjni nation,  denied  that 
he  had  a  stronc  bias  for  the  plaintiff  in 
the  suit,— according,  at  any  rate,  to  some 
authority  (1  Wharton,  Ev.  S  561),— ha 
might  then  have  been  contradicted  by  evi- 
dence of  his  own  statements  to  the  contraiy, 
or  other  implicatory  acte.  But  we  find  no 
warrant  for  the  course  adopted  in  this 
case,  and  atill  think  the  action  of  the  trial 
judge  in  this  r^ard  correct.  After  a  care- 
ful reconsideration  of  all  the  assignments 
of  error,  we  are  unable  to  discover  any  rea- 
son for  a  change  in  the  conclusion  original- 
ly announced  by  us,  and  the  petition  for 
rehewring  is  therefore  ditnuBsed. 
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MONTANA  SUPREME  COUBT. 


A.  P.  HEINZE  el  at.,  AppU. 

( Uont. ) 

a.  Thp  vrutlBK  of  n  prellmlaarr  !■- 
lancllon  In  an  BctloD  to  enjoin  (he  abetrac- 
Cion  at  ore  In  alleged  vlolatloa  of  plklntHTs 
mining  claim  ii  >a  largely  a  matter  Qf  dlicre- 
lloD  that  It   irlll   be  luiUlned  upon  appeal, 


court  belDv. 

■•  Wkepe  tbe  Kiies  ot  a  T*l>  leavci  a 
nlalnv  bIbIu  by  ereaalBS  the  aide 
■luea,  10  that  the  aiippoKd  aide  Knea  are  In 
tart  end  ones,  the  right  ti>  follow  the  dip  la 
limited  b;  a  Tertlcat  plane  paaalnjc  downward 
tbrough  the  tide  line,  maintaining  Ita  direc- 
tion aa  marked ;  and  there  le  no  right  to  fol- 
low the  dlu  Into  territory  whieh  might  prop- 
erly hare  been  reached  bad  tbe  aide  llnea  aa 
marked  proved  In  fart  to  be  aucb. 

I.  la  eaae  the  apex  of  a  vela  enterlnB 
acroaa  the  ead  llae  of  a  ailalaK  clalai 
paaaea  out  acroaa  the  aide  llae  the  right 
to  follow  tbe  dip  of  the  relo  la  limited  by  a 
TerclcBl  plane  paialtig  downward  tbrougb  tbe 
point  where  It  leavea  the  aide  line,  parallel 
with  tbe  end  line  of  the  claim. 

4*     A    aalalav    «lalBi    aced    not    ooatalu 


the  apex  of  a  elalas  to  be  Talld,  bat  ta 

caae  clalma  located  along  the  apei  fall  to  keep 
It  wIthiD  tbeir  end  lines  ao  that  the  vertical 
planes  drawn  to  limit  the  right  of  ownera  of 
adjoining  clalma  to  follow  the  dip  of  the  vein, 
uader  O.  S.  Rev.  Stat.  |  2322,  make  a  right 
angle,  a  valid  claim  may  be  located  on  such 
dip  within  tbe  lines  of  such  angle,  where  It 
has  passed  beyond  tbe  lines  of  tbe  former 
locatlona. 

(March  IS,  1»01) 


from  witMn  the  limita  of  complainant's 
mining  claim.     A/firmed, 

The  facta  are  stated  in  the  opinion. 

Meaara.  MeHatton  &  Cotter  and  J.  M. 
Deiuiy,  for  appellanta : 

The  plaintiff  in  ejectment  muat  egtabliah 
the  title  he  alleges,  or  he  will  fail   in  thi' 

Helena  v.  Albertoae,  B  Mont.  499,  20  Pm. 
817;  Gage  v.  Dou>i\ey,  04  Cal.  241,  29  Pa«. 
636;  lUag  v.  Butler,  9fi  Gal.  806,  30  Pae. 
2Dti;  Barna  v.  Kellogg,  117  Cal.  484,  49 
Pac.  708;  Cooper  T.  MiUer,  113  Cal.  23S,  43 
Pac.  325;  Herbert  v.  King,  1  Mont.  476;  10 
Am.  &  Eng.  Enc.  Law,  2d   ed.   p.   481,  and 


1.  /»  general. 
II.  ParalltlUm  of  Mnet. 

III.  When  the  opea  araaa«  bath  aide  linea. 

IV,  When  the  apem  arouei  an  end  line  and  a 

tiie  line. 
V.  VThrn  iht  apem  entert  aeron  a  tide  Hue 

and  depart*  acroit  the  eame  afde  Itna. 
VI.  Identity  oj  the  nria  or  lode. 
VII.  Ooni.U't  and  priority  af  rtfrMi. 
▼III.  tJnttiutl  interati;  lai/tng  line*  of  /unttr, 
u^ioH  ten  (or,  location. 
IX.  The  right  at  ajTecled  by  oonfnict. 

X,  Detrrei.  of  Up- 
XI.  RioM    ax    to    ccina   other   than   Mtoovery 

XII.   Title    to    ore    bodle*    thai    apex    Ii«vand 
claim,  tehen  aifoirie  party  canHot  fol- 
low diji. 
ZIII.  UlacelJoneoiu. 

I.  In  general. 

Tbe  act  of  1836.  while  It  eipreatly  gave  to  a 
lode  mining  claimant  tbe  right  to  follow  the 
lode  or  vem.  located  by  him.  on  Its  dip  ( Wolfley 
V.  Lebanon  Mln.  Co.  4  Colo.  112J,  did  not  ei- 
preaaly  dcllne  (he  extent  of  that  right ;  but  the 
courts  have,  In  effect,  done  ao.  Thua.  the  opin- 
ion of  Judge  Field  In  Eureka  Conaol.  Mln.  Co. 
T,  Btchmand  Consol.  Mln.  Co.  4  Sawy.  302.  Fed. 
Caa  No.  4,54S,  when  construed  Id  the  light  ot 
the  decision,  spems  to  establish  that  tbe  locator 
of  a  claim  under  tho  act  of  1860  cannot  puraue 
tba  vein,  either  along  Ita  apei  or  dip,  beyond 
the  end  llnea  of  his  claim  drawn  down  vertically. 
Id  this  connection.  Judge  Field  says;  "It  la 
true  that  end  llnea  are  not  In  terms  named  In 
the  rules  of  the  miners,  but  they  are  neceesa- 
rlly  Implied,  and  no  reasonable  construction  can 
t)t  given  to  tbcm  without  oucb  Implication. 
Wbat  the  miners  meant  by  allowing  a  certain 
Sa  L.  R.  A. 


number  of  feet  on  a  ledge  waa  that  each  locator 
might  follow  his  rein  for  that  distance  on  tbe 
course  of  the  ledge,  and  to  any  depth  within 
tbnt  distance.  So  mucb  of  tbe  ledge  be  waa 
permitted  to  hold  as  lay  within  vertical  planes 
drawn  down  through  the  end  lines  of  bis  loca- 

1'be  right  to  follow  a  vein  on  Ita  dip  la  limited 
by  the  end  llnea  of  the  mining  claim  In  case  ot 
a  patent  under  the  act  of  1SS6,  aa  well  aa  la 
case  of  a  location  under  the  act  of  1S72.  Wal- 
rath  V.  Champion  Mln.  Co.  171  C.  8.  203.  4S  L. 
ed.  ITO,  18  Sup,  Ct.  Rep.  900,  Amrming  IB  C. 
C.  A.  323.  44  U.  S.  App.  2D1,  72  Fed.  B78,  wblcb 
affirmed  03  Fed.  6SS. 

The  act  of  May  10.  18T2.  expressly  flxea  the 
limits  of  such  right  with  respect  to  locations 
governed  by  II.  It  provides  (D.  B.  Kev.  Btat.  | 
2322)  '  '-The  locators  of  all  mining  locatlona 
heretofore    made   or    which    shall    hereafter   be 

made shall  have  the  exclusive  right 

ot  possession  and  enjoyment  of  all  the  surface 
Included  within  the  llnea  of  Ihelr  locations,  and 
of  nil  veins,  lodes,  and  ledges  throughout  their 
entire  depth,  the  tup  or  apei  of  which  Ilea  In- 
aide  of  such  surface  lines  extended  downward 
vet'tlcally.  although  auch  veins,  lodes,  or  ledges 
niB}  BO  tar  depart  from  a  perpendicular  In  their 
course  downward  as  to  extend  outside  the  verti- 
cal side  lines  of  aucb  surface  locations.  But 
Iheir  right  of  pasiesslon  to  such  outside  parts 
ot  such  veins  or  ledges  shsll  be  confined  to  such 
[wrtlons  thereof  as  lie  between  vertical  plasae 
drnwn  downward  as  above  described,  through 
tbi>  end  llneK  of  their  locatlona,  ao  continued  In 
their  own  direction  tbat  auch  planes  will  In- 
ternrtct  such  exterior  parts  of  aucb  veins  or 
ledges." 

Tbe  court!  that  have  construed  snd  applied 
this  section  seem  to  be  pretty  well  agreed  tbat 
Its  general  purpose  la  to  secure  to  the  locator 
tbe  same  length  of  vein  on  tbe  dip  aa  be  baa  on 
the  apex.     Borne  of  the  courla  In  applying  tha 
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Whether  the  defendants  have  title,  or  i 
mere  treepassers,  it  U  certain  that  tht?  i 
in  posEeeHion  of  the  vein  and  ore  body 
question,  and  that  ia  a  sufficient  defei 
againat  one  who  has  no  title  at  all,  and 
never  had  any. 

Keynolda  v.  Iron  Silver  Uin.  Co.  116  U. 
a  ft87,  29  L.  ed.  774,  8  Sup.  Ct  Rep.  801. 

The  plaiutifl  in  this  case  cannot  maintaii 
its  action  in  ejectment.  It  has  shown  that 
it  is  not  entitled  to  the  vein  and  ore  bod;  in 
question,  and  the  injunction  granted  is  er- 

Driteotl  v.  Dwnwoody,  7  Mont.  394,  18 
Pac.  728;  Uontana  Co.  y.  Otark,  42  Fed. 
628;  Reynoldt  v.  Iron  Bilt«r  Min.  Co.  118 
V.  S.  687,  29  L.  ed.  7T4.  6  Sup.  Ct.  Rep.  801 ; 
Bullion  Min.  Co.  v.  Croetua  Oold  d  Silver 
Vin.  Co.  2  Nev.  168,  90  Am.  Dec.  526. 

Injunctions  should  not  be  lightly  granted. 
Facts  must  be  shown  establishing  an  irrep- 
arable  iniuiy. 

UoHmry  v.  Jewell,  80  N.  Y,  68;  Me- 
ehanios'  Foundry  v.  Ryail,  76  Cal.  601,  17 
Pac.  703. 

An  injunction  will  not  be  granted  to  a 
partj  unless  he  baa  a  clear,  reasonable,  or 
equitable  right  which  is  being,  or  is  about 
to  be,  disturbed. 

Moicday  v.   Moore,   133  Pa.  698,   19  Atl. 

provision  to  ranijltlong  that  do  not  seem  to  have 
been  contemplated  by  CoagrcH  wben  Cbe  ■action 
WIS  ensrtcd  bave  souglit  to  give  effect  to  tbla 
general  piirpoae  at  the  coat  of  some  stralDlng 
or  vlulatlon  oF  Its  langnnee.  But  Cbe  true 
principle  by  which  courts  must  be  loverned  In 
conslrulDg  the  section  has  now  been  lettled  and 
declared  by  tbe  United  Btatea  Bupreme  Court  In 
Del  Monte  Mln.  &  Mill.  Co.  v.  I^at  Chance  Mia. 
A  Mill.  Co.  ITl  U.  8.  GO,  4B  L.  ed.  T2.  18  Sup. 
Ct.  Rep.  SOS,  Bi  follows :  WbeneTer  a  partj 
baa  acquired  the  title  to  ground  within  whose 
surfnce  area  Is  the  apex  of  a  vein,  with  a  few 
or  many  feet  along  Iti  courae  or  strike,  a  rlgbt 
to  ronow  that  vein  on  Iti  dip  for  tbe  same 
length  ought  to  be  awarded  him  If  It  can  be 
done,  and  only  If  It  can  be  done,  under  any  fair 
and  natural  construction  of  the  language  o(  the 

Tbe  only  exception  to  the  rule  tbat  the  end 
lines  of  the  location  as  tbe  locator  places  them 
establish  tbe  llmlta  beyond  whicb  he  may  not 
go  In  the  appropriation  ot  a  vein  on  Its  course 
or  strike  If  where  It  la  developed  that  In  fact 
(he  location  has  been  placed,  not  along,  but 
acroEB,  the  course  of  the  vein.  In  such  case  the 
law  requires  that  thnse  which  the  locator  called 
hia  side  Ilnea  are  bis  end  lines,  snd  those  which 
be  called  end  lines  are  In  (set  side  Hues.     /tild. 

The  riKht  to  follow  a  vein  upon  Its  dip  oat- 
slde  of  the  Bide  Ilnea  of  the  location  Is  baaed 
upon  tbe  hypothesis  that  tbe  side  lines  Bubatan- 
tlally  correapond  with  the  course  of  the  lode  or 
vein  at  tbe  surface,  snd  that  right  Is  limited  at 
encb  end  by  the  end  lines  of  tbe  location  cross- 
ing the  lode  or  vein  and  extending  perpendicu- 
larly downwards  and  Indefinitely  In  their  own 
direction.  Flagstaff  Silver  Mln.  Co.  v.  Tarbet, 
98  U.  8.  468,  S6  t.  ed.  25S. 

II.  Paralletitm  of  line*. 
There  belni  no  provision  for  end  ilnea.  In  the 
act  of  1868,  there  waa,  of  course,  no  require- 
ment  that  end  Hues  shoald  be  parallel:  and  It  Is 
pateMlshed  beyond  contradiction  that  parsltel- 
lim  of  end  lines  is  not  required  ea  to  lorntlona 
made  nnder  the  act  o(  1866.  Sureka  Consol. 
S3  L.  B.  A. 


626;  yeioarh  Aqttedttct  Board  t.  PaiiaiOr 
45  N.  J.  Eq.  393,  18  Atl.  108;  Sherman  v. 
Clark.  4  Nev.  138,  97  Am.  Dec.  618;  Lyo7» 
V.  Woodman,  2  Legal  Oaz.  SI,  7  Morrisoiv 
Min.  Rep.  493. 

A  clear  legal  or  equitable  right  free  fronv 
reasonable  doubt  must  b«  satiatactorilj 
shown,  to  authorize    a    prdioiinary  injunc- 

Hilli,ard,  Inj.  i  16,  p.  14;  Jlorik  River  3. 
B.  Co.  V.  Livingston,  3  Cow.  713j  Schilling 
V.  Reagan,  19  Mont.  508,  48  Pac.  1109. 

The  writ  of  injunction  is  not  solely  for 
the  purpose  of  preserving  property  in  «la(u 
quo,  and  it  will  not  be  granted  for  that 
purpose  only  unless  the  party  seeing  it 
shows  that,  if  it  be  not  granted,  real  injury 
wilt  probably  ensue  to  Ms  rights. 

Monttma  Ore  Purehaaing  Co.  v.  Boston  £ 
V.  Gontol.  Copper  d  Silver  Min.  Co.  22 
Mont.   159,   66   Pac.   120. 

Meigra.  Wlllluu  SoaUok,  T.  J.  Walak, 
and  J.  K.  Haodoiuild,  for  respondent: 

The  owner  of  a  mining  claim  can  main- 
tain trespass  or  injunction  with  reference 
to  a  vein  undemeatn  his  surface,  the  apex 
of  which  is  in  another  claim,  which  claim, 
for  some  reason  or  other,  has  no  extralater- 
al  rights. 

The  owner  of  tbe  surface  is  presumed  V* 

Mln.  Co.  V.  BIcbmond  Consol.  Mln.  Co.  4  Sawy. 
302,  Fed.  Cas.  No.  4,M8 ;  Consolldaled  Wyom- 
ing Gold  Mln.  Co.  v.  Champion  MId.  Co.  63  Fed. 
540 :  Walrath  v.  Champion  Mln.  Co.  63  Fed. 
GS2:  Carson  City  Gold  h  Silver  Mln.  Co.  v. 
North  Star  Mln,  Co.  28  C.  C.  A.  aSS,  48  U.  S. 
App.  724.  8S  Fed.  SSS ;  Iron  Sliver  Mln.  Co.  v. 
mglD  Mln.  &  Smelting  Co.  118  U.  8.  1B6,  30  L. 
ed.  BR,  8  Sup.  Ct.  Kep.  H7T ;  Argonaut  Mln.  Co, 
T.  Kennedy  Mln.  &  Mill.  Co.  IBl  Cal.  15,  63  Pac. 
14  S. 

But  the  end  lines  of  a  lode  mining  claim,  un- 
der the  act  ot  1866.  must  be  stralgbt.  Wslratb 
V.  Champion  Mln.  Co.  ITI  U.  3.  293,  4S  L.  ed. 
170,  16  Sup.  Ct.  Rep.  909,  Affirming  19  C.  C.  i. 
32S,  44  D.  S.  App.  2S1,  72  Fed.  978,  which  af- 
firmed 63  Fed.  eS2. 

The  act  of  1872,  however,  expressly  reqalres 
tbst  tbe  end  lines  shall  be  parallel.  It  Is  said 
Id  CaraoQ  City  Gold  A  Silver  MJn.  CO.  *.  North 
Star  Mln.  Co.  28  C.  C.  A.  S38,  48  U,  8.  App.  724, 
83  Fed.  6S8,  that  the  object  of  that  requirement 
la  to  give  the  claimant  as  much  ot  tbe  lode 
on  Its  downward  course  as  be  baa  at  tbe  aur- 

There  Is  no  requirement  of  the  statute  tbat 
tbe  aide  lines  sbotl  be  parallel.  B.nd  the  requi- 
sition that  the  end  Ilnea  shall  be  parallel  Is  tor 
tbe  purpose  of  bouDdlng  the  underground  ex- 
tralatecal  rights  which  the  owner  of  the  locs- 
tlon  may  exercise.  Del  Monte  Mln.  &  Mlii.  Co- 
V.  Last  Chance  Mln.  &  Mill.  Co.  171  U.  8.  55, 
43  L.  ed.  72,  18  Sup.  Ct.  Rep.  S95. 

Under  the  act  of  1868  parallelism  In  tbe  enA 
lines  of  a  surface  location  was  not  required ;  bnt 
where  a  location  has  been  made  since  tbe  act  of 
1872  such  parallelism  la  easentlsl  to  the  eilst- 
euce  of  any  right  In  the  locator  or  patentee  ta 
follow  hiB  vein  outside  ot  tbe  vertical  planes 
drawn  through  tbe  side  lines.  Iron  Silver  Mln. 
Co.  T.  Elgin  MlD.  A  Smelting  Co.  118  D.  8.  198. 
30  L.  ed.  eS.  8  Sup.  Ct.  Rep.  117T,  Afflmilag  4 
MoCrary,  279,  14  Fed.  377.  The  exterior  lines 
if  the  claim  Involved  Id  thia  case,  whose  owner 
sought  to  follow  tbe  vein  on  Ita  dip,  formed  a 
curved  t\e\ire  somewhat  In  tbe  ahape  of  a  horse- 
shoe, and  Its  end  lines  were  not,  and  could  not 
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-own  •verythii^  beneath  tha  aurfaM,  and 
this  preaumptioD  obtains  until  Bomeone  ii 
Able  to  show  that  there  U  &  vein  within  the 

eound,  the  apex  of  which  is  within  a  claim 
longing  to  niin,  eo  located  that  it  bos  ez- 
tralat«r«l  right*. 

Congress  having  prescribed  conditions 
upon  which  extralateral  rifrhta  may  be  ac- 
-quired,  a  fart}'  must  bring  binisell  within 
those  conditions,  or  be  content  with  simplj 
the  mineral  beneath  his  territory- 
Del  Motile  Min.  it  Milt.  Co.  v.  Last  Clutnee 
Uin.  &  Miii.  Co.  171  U.  S.  80,  43  L.  ed.  76, 
13  Sup.  Ct.  Kep.  S95;  Bell  v.  SHUvtam,  8 
K.  M.  3B9,  28  Pac.  7Q6;  Doe  V.  -Waterloo 
if  in.  Co.  54  Fed.  935;  Lindl^,  Mines,  \  8tsa. 
The  conveyance  from  the  government  ot 
the  Adventure  gave  to  the  patentee  thereof 
4.11  the  rights  of  a  grantee  at  the  common 
law,  vis.,  all  ores  and  minerals  underlying 
the  ground,  reserving,  however,  to  any  loca- 
tor or  patentee  of  a  mining  claim  so  located 
as  to  have  eitralateral  rights  the  right  to 
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DritcoU  V.  Dunwoody,  7  Mont.  304,  16 
Pac.  723;  Beyiiolda  v.  Iron  Bilver  Min.  Oo. 
lie  U.  S.  687,  29  L.  ed.  774,  S  Sup.  Ct.  Rep. 

«e  msde,  psralleJ.  The  r[glit  to  follow  the  rein 
•oD  Its  dip  wss  denied  because  of  the  noL-psral- 
tellsm  at  the  end  lines.  It  was  mid  In  this  esse 
that  the  end  lines  m irked  on  the  ground  must 

No  right  of  fDllowlnK  the  dip  beyond  tha  side 
lines  npiKcCalns  to  a  claim,  located  nnder  the 
act  of  18T2,  la  the  form  ot  an  Isosceles  triangle, 
since  In  such  a  case  the  requirement  of  psral- 
Jellsni  of  end  lines  cannot  be  compiled  with. 
Montana  Co.  v.  Clark.  42  Fed.  OZS. 

Substantial  parallelism  of  the  end  lines  is 
■uBclent.     Cheeiman  t.  Shreeve,  40  Fed.  T8T. 

A  substantial  compliance  with  the  require- 
ment ol  parallellam  of  end  lines  la  snfflclent  to 
■entitle  the  locator  Co  follow  the  vein  on  Its  dip 
when  It  was  evidently  Intended  to  tar  out  the 
location  In  a  rectangular  Dgure,  Doe  v.  Banger, 
«3  Cal.  203.  SS  Par.  SeH.  In  this  ouw  the  dl- 
TergeDce  tiom  a  parallel  was  about  2B0  feet, 
that  ta,  (he  eootborn  end  of  the  western  end 
line  should  have  been  abont  ZSO  feet  farther 
■east  la  order  to  have  been  eiactl;  parallel  witb 
the  eastern  end  line.  The  court  held  that  the 
■divergeDce  was  not  such  as  to  defeat  the  right 
to  follow  the  dip.  It  further  appeared  in  this 
-case  that  wlthlD  less  than  a  year  o(  the  original 
location  the  wemern  end  line  waa  rectlDed  br 
inpana  ot  an  otaclal  survey  so  as  to  make  It  par- 
allel with  the  tast  line,  and  the  application  for 
patent  was  made  upon  that  oOlclal  survey.  The 
rectification,  however,  Is  treated  as  an  addi- 
tional reason  why  the  locator's  right  to  follow 
the  dip  should  not  be  defeated,  and  not  as  an 
.absolute  necessity.  The  court  does,  however, 
aay  that  It  Is.  perhaps.  Che  dnty  of  the  locator 
to  make  such  change  as  Is  neceasary  to  parallel 
tils  end  lines  within  a  reasonable  time.  If  such 
■change  laterferes  wltb  the  substantial  property 
rights  of  no  other  person. 

Id  deternilnlng  the  parallelism  ot  end  lines 
^»  affecting  the  right  to  follow  the  vein  on  its 
-dip,  the  fact  that  the  clnlm  Is  Interrpplpd  by 
another  survey  is  to  be  disregarded.  Cheesmaa 
V.  Shreeve.  40  Ted.  78T. 

Wbere  the  strike  of  the  vein  passes  perpen- 
dicularly through  the  end  lines,  the  mere  me- 
£3  T..  R.  A. 


601;  Doe  v.  Waterloo  Min.  Oo.  64  Fad.  933; 
livn  Silver  ifin.  Co.  v.  Elgin  Min.  A  Smelt- 
ing Co.  118  U.  S.  196,  30  L.  ed.  98,  6  Sup. 
Ct.  Rep.  1177;  King  v.  Amy  &  8.  Conaol. 
Min.  Co.  162  U.  8.  222,  38  L.  ed.  41D,  14 
Sup.  Ct.  Rep.  610. 

There  is  no  existing  law  by  which  title  to 
a  vein  underlying  a  claim  can  be  obtained 
independent  of  surface  ground. 

ifonfana  Ore  furckating  Co.  v.  Boston  <C 
if.  Conaol.  Copper  &  Silver  Min.  Co.  20 
Mont.  338,  61  Pac.  169. 

The  patent  of  the  owner  of  the  mining 
claim  gives  him  "title  to  the  entira  land, 
soil,  mineral,  and  all." 

Forbei  v.  Qraoey,  94  U.  S.  767,  24  L.  ed. 
314;  Duggan  v.  Datiey,  4  Dak.  110,  26  N. 
W.  887 ;  Doe  t.  Waterloo  Min.  Oo.  64  Fed. 
035. 

Braatl^,  Oh.  J.,  delivered  the  opinion  of 

the  court: 

1  the  nature  of  ejectment  to  d«- 


mining  claim,  situate  in  Bilverbow 
county.  The  plaintiff,  upon  Sling  the  com- 
plaint, asked  for  an  injunction  pendente 
lite  to  restrain  defendonta  from  removing 
the  ores  in  question,     From  on  order  grant- 

nnderings  of  the  outcrop  between  the  end  lines 
(caused  by  the  surface  laduenees  of  slides  and 
dtbrit  on  the  mountain  side)  should  not  abso- 
lutely control  the  question  of  parallelism,  but 
the  spirit  and  raason  of  the  atatnCe  require  that 
the  settled  and  permanent  coarse  of  the  vein  on 
Ita  strike,  as  nature  Iliad  It,  should  control ; 
such  ilgaagglnc  being  restricted  to  slight  varla. 
Ilona  from  tbe  general  direction  and  trend  of 
the  strike.     Cheeaman  v.  Hart,  42  Fed.  98. 

To  entitle  the  owner  ot  a  claim  patented 
upon  an  application  made  under  the  act  of  18M 
and  made  up  by  the  conaolldatlan  ot  several  io. 
catlona.  to  follow  the  dip  of  bla  vein,  be  Is  not 
required  to  show  the  separate  lines  of  any  ot 
tbe  original  locations  within  the  aurface  bound- 
aries of  the  patented  claim  ;  It  Is  enough  to 
ahow  that  a  lode  running  In  tbe  direction  ot  the 
length  of  hia  claim,  and  having  Its  apex  within 
the  surtsce  boundaries  thereof,  extends  in  Its 
dip  dowDwarda  Into  the  ground  of  another 
claim,  and  that  the  ore  In  qnaatlon  Is  Included 
between  the  parallel  end-line  planes  of  the  pat- 
ented claim.  Csrson  City  Qold  &  Silver  Uln. 
Co.  T.  North  Siar  Min.  Co.  28  C.  C.  A.  333,  48 
U.  B.  App,  T24.  83  Fed.  eS8,  Affirming  TS  Fed. 
SOT ;  certiorari  denied  In  ITl  C  8.  S8T,  18  Sup. 
Ct.  Rep.  MO. 

In  Tyler  HIn.  Co.  v.  Bweeney,  4  C.  C.  A.  829, 
T  U.  S.  App.  488,  (14  Fed.  284,  tbe  circuit  court 
of  appeals  held  that  the  tact  ttiat  an  applicant 
for  a  patent  to  a  mining  claim  suDered  a  Judg- 
ment by  default  In  an  adverse  Buit  which  eetatt- 
llnhed  title,  in  the  owner  ot  the  adjainlng  loca- 
tion, to  a  triangular  portion  from  a  corner  of 
the  claim  as  originally  described,  thereby  leav- 
ing tbe  claim  a  pentagon,  did  not  have  the  eDect 
.ng  the  applicant  of  the  right  to  draw 


a  point 


the  triangular  portion  and  thereby  preserve  the 
parnllellam  of  hla  end  lines.  Tbis  case  whs  re- 
versed on  another  point  In  157  TJ.  B.  883.  SB  I,, 
ed.  8.19.  15  Sup.  Ct.  Rep.  T3S,  but  this  point 
waa  In  substance  afflrmed- 

Tbe right  of  an  ownerof  a  claim, the  end  noes 
of  which  aa  palentcd  are  parallel,  to  follow  the 
vein  on  Its  dip  beneslb  the  side  line,  cannot  bs 


IM 
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Hab.» 


Ing  the  injuuetion  th«  defendauta  littv«  ap- 
pealed. Toe  principal  queation  presented 
by  the  appeal  can  best  be  understood  by  ref- 
erence to  the  Hubjoiaed  diagram,  which  illus- 
trate* the  contentioDH  of  tbe  parties: 


The  i>laiDtiff  is  the  owner  ot  the  Adven- 
ture claim,  with  all  the  rights  coofeired  b^ 
a  patent  thereto  from  the  United  Btatea. 
Tbe  defendant  F.  Augustus  Heinse  is  th* 
owner  of  thirty-one  undivided  thirty-sixth* 


/idvpniare 


defeated  b;  bIiowIds  thst  as  the  claim  was 
orlKlnallj  locsted  tbe  end  llnei  diverged  lu  the 
dIr«ctlon  ol  the  dip,  It  appearing  that  prior  to 
the  patent  one  ot  the  end  llnee  bad  been  drawn 
In  ■□  ai  to  make  II  parallel  witb  the  other,  as 
the  patent  while  unrevoked  Is  ronduilTe  with 
respecl  to  that  point.  Doe  f.  Waterloo  Uln.  Co. 
64  F^.  936. 

Where  tbe  patent  to  a  claim  gives  It  parallel 
and  lines,  and  grants  the  right  Co  follow  all 
lode*  on  tbeir  dip  outside  of  the  side  llQes  of 
tbe  same,  wbose  apei  is  within  the  surface  lines 
of  tbe  claim,  and  whose  strike  la  cut  b;  the  end 
llDGBOf  the  claim  extended  perpendicularly  down- 
ward, tbe  parallellsra  of  the  end  lines  cannot  be 
COilBterali;  attacked  In  a  suit  Involving  tbe 
right  to  follow  the  vein  on  lea  dip.  Waterloo 
Uln.  Co.  V.  Doe,  ST  C.  C.  A.  CO.  48  U.  8.  App. 


i  Fed.  46. 

While,  as  has  been  eeen,  the  courts  have  de- 
clared in  broad  terms  that  pa  rail  el  ism  of  the 
end  lines  Is  essential  to  the  eiiatence  ot  eitra- 
lateral  rljihts  with  respect  to  locations  made  un- 
der tbe  act  ot  1ST2,  tbe  circuit  court  of  appeals 
In  Carson  Clt;  Gold  A  Silver  MIn.  Co.  v.  North 
Star  Uln.  Co.  28  C.  C.  A.  333,  48  D.  8.  App. 
724.  83  Fed,  BUS.  lupra.  Intimated  that  If  the 
end  lines  of  such  a  location  converged  In  the 
dirpcllon  of  tbe  dip.  tbat  tact  would  not  prevent 
tbe  locator  from  fuilowing  the  vein  on  Its  dip 
between  vertical  planes  drawn  through  them 
and  extended  In  tbeir  own  direction,  since  in 
tbal  case  the  non-parallelism  of  the  end  ilnps 
would  operate  to  conflne  the  locator  to  a  less 
length  on  tbe  dip  than  on  tbe  apex.  Tbls  was 
iMler.  however.  a»  (he  claim  involved  in  that 
fflse  was  located  under  the  act  of  18S6,  wblch 
did  not  require  parallelism  of  end  Hoes.  Tbe 
S3  1..R.A. 


effect,  therefore,  opon  eitralateral  rights  of  the 
convergence  of  ibe  end  lines  in  the  dlrenlon  of 
the  dip  seem*  to  be  an  open  one,  unless  the 
broad  statement  that  the  end  lines  must  be  par- 
allel may  be  deemed  to  have  foreclosed  It.  It 
Is  apparent,  of  course,  that,  even  If  such  con- 
vergence does  not  entirely  defeat  the  locator** 


rights.  It  redaces  them  below  n 


they  would  bave  been  if  the  end  lines  had  been 
parallel,  and.  so  far  as  the  equity  of  the  mat- 
ter Is  concerned,  there  Is  no  reason  why  this  re- 
duced right  should  not  be  preserved  to  tbe  lo- 

Wtilie,  as  already  shown,  It  Is  well  settled 
that  the  end  lines  of  locations  made  under  the 
act  of  1«60  need  not  be  parallel.  It  was  the  opin- 
ion of  the  court  In  Argonaut  MlD.  Co.  v.  Kcd- 
ned;  Mln.  St  Mill.  Co.  131  Csl,  15,  63  Pac.  148. 
that  the  eitralateral  rights  appertaining  lo  ■. 
location  under  tbe  set  of  1866.  tbe  end  lines  of 
whlcb  as  located  diverged  in  the  direction  of  ibe 
dip.  were  to  be  conHned  between  vertical  planes 
let  fall  at  the  ends  of  Ihe  iocallon  at  right 
angles  to  Ibe  general  course  of  the  vein.  This 
holding  involved  the  denial,  on  one  hand,  of  tbe 
contention  of  one  of  the  parties  that  there  were 
no  eitralateral  rlgbta  because  of  tbe  non-parai- 
ielisin  of  the  end  11ul-s.  and,  on  the  other  band. 


mtion 


of    t 
rlBhta  . 


'   adrcn 


pan 


thst 


I  through  the  diverging  end 
I,  tn  supporl  ot  the  latter  contention  It 
urged  tbat  It  by  any  process  ot  reasoning 
limitation  upon  the  exLralBleral  right  was 


t  of  1S72.  which  II 


ralaleial  rights 
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Pabbot  SiLVBB  &  CoppBB  Co.  y.  Hkikei. 


of  the  Nipper  claim,  also  patented,  lying  to 
the  north.  When  this  controverEy  arose  the 
defendant  Arthur  P.  Heinze  was  in  pcsaes- 
«ion  of  the  Nipper  claJm  as  lessee  of  the  in- 
tarest  of  F.  Augustus  Heinie,  aud  waa  en- 
gaged in  mining  and  extracting  ore  at  the 
point  O,  beneath  the  surface  and  within  the 
vertical  planea  passing  downward  through 
the  boundaries  of  the  Adventure  claim. 
Theee  operations  were  conducted  through  a 
"working  winza"  descending  into  the  earth 
from  the  surface  within  tlie  boundaries  of 
the  Nipper  claim  at  A,  and  foHowine  the 
vein  on  ita  dip  to  the  south  at  an  angle  of 
abont  TG  degrees  through  the  intervening 
country  to  the  point  0,  at  a  depth  of  1,300 
feet  below  the  surface.  The  plliintitf  ad- 
mits that  the  ore  bodies  at  this  point  have 
their  apex  in  the  Nipper  claim,  but  contends 
that  the  evidence  shows  that  this  apex,  in- 
stead of  croaaiog  the  end  lines  of  the  Nipper 
claim,  follows  the  course  indicated  by  the 
line  B,  B,  B,  paaatng  across  the  north  side 
line  of  the  Nipper  in  the  Little  Mina  at  X. 
towards  the  northwest,  and  through  the 
south  side  line  into  the  Oden  claim  at  H, 
and  thence  acrosn  the  east  end  line  of  the 
Oden  into  the  Anaconda,  towards  the  south- 
east. This  being  the  condition  of  the  vein, 
it  is  confidently  asserted  that  the  Nipper 
claim  has  no  extralateral  rights,  and  that, 
therefore,  since  none  of  the  intervening 
claims  have  any  part  of  the  apex,  so  as  to 
give  them  extratatera)  rights,  the  ore  bodies 
In  controversy  belong  to  the  plaintiff  by 
virtue  of  what  counaet  assert  are  its  eom- 
raon-law  rights.  Defendants  on  their  part 
contend   that   the   evidence  shows   that   the 


apex  of  the  vein,  as  demonstrated  by  de- 
velcoimeute  at  and  beneath  the  surface  with-  ' 
in  tne  boundaries  of  the  Nipper  claim,  fol- 
lows the  general  direction  of  the  side  lines 
from  near  the  west  end  line,  through  the 
point  of  discovery  at  D,  and  crosses  the 
south  side  tine  into  the  Anaconda  at  a  point 
near  the  southeast  corner  of  the  Nipper 
cUtm.  The  position  of  the  vein  under  this 
contention  is  indicated  bj  the  letters  C,  C, 
C.  There  is  some  evidence  to  show  that 
there  is  also  a  branch  of  this  vein  passing 
off  in  the  direction  indicated  by  the  letter 
G. 

lliere  is  a  sharp  conflict  ia  the  evidence 
introduced  to  support  these  adverse  conten- 
tions as  to  the  strike  of  the  vein.  The  dis- 
trict court  issued  the  injunction  after  a 
hearing.  It  is  evident,  from  the  situation 
aa  illustrated  by  the  diagram,  that  that 
court  found  in  favor  of  plaintiff's  conten- 
tion. Otherwise,  its  action  cannot  be  justi- 
fied upon  any  reasonable  theory;  for,  if  the 
theory  of  the  defendants  is  correct,  it  Is 
clear  that,  in  following  the  vein  on  its  dip, 
they  are  merely  asserting  their  extralateral 
rights  granted  under  their  patent,  though 
in  doing  so  they  pass  entirely  through  the 
adjoining  claims  on  the  south  and  enter 
plaintilT's  claim.  Upon  the  evidence  sub- 
mitted the  district  court  might  have  found 
in  favor  of  defendants'  contention.  As  it 
did  not,  however,  and  as  tliere  is  substan- 
tial evidence  tending  directly  to  support 
plaintiff's  contention,  we  do  not  feel  justi- 
fied in  holding  that  the  showing  made  by 
plaintiff  was  not  reasonable,  or  that  the  court 
abusedits  discretion  in  finding  aaitdid.  The 


by  vertical  planes  drawn  downward  through  the 
«id  tines.  The  court  beld.  however,  that  this 
proviso  waa  a  limitation  opon  rlKhts  already 
given,  and  did  not  neceanrll;  canfer  ownenhlp 
rely   forbade 


all    within   those   1 


r  from  paailDg  beyond  then 


the  tc 

The  conrt  sssumes  to  rest  Its  declslan  upon 
the  anthority  of  Kureka  CodsoI.  MIn.  Co.  v. 
Richmond  Consol.  MlD.  Co.  4  Bawy.  303.  Fed. 
Csa.  Ko.  i.MS,  nipra,  and  quotes  In  this  connec- 
tion the  language  of  that  case  to  the  etTect  that 
■■Unea  drawn  vertically  down  through  the  ledge 
or  lode,  at  right  auslea  with  a  line  repreBentlng 
■>  of  the        ■ 


I  line  of  locBtloD 


IT  III  CI 


peak, 


<f  the  ledge 

Is  permitted  to  work,  and  out  of  which  he  can- 
not pass."  It  la  not  entirely  clear,  however, 
fmm  an  eiamlnntlon  of  the  Kureka  Case  Itaelf, 
that  the  court  there  Intended  to  so  limit  the 
eitralateral  rights  with  reapect  to  locations  un- 
der that  act  wbli-h  have  located  end  lines.  The 
leogaage  Jcat  ijuntcd  may.  perhaps,  have  been 
D*ed  In  the  light  of  the  statement  In  the  opin- 
ion, quoted  In  division  I.,  to  the  etrcct  that  end 

the  miners,  but  arc  neceaoarlly  Implied,  and  la 
perhaps  to  bv  limited  to  locations  which  have  do 
located  end  llnea.  It  la  fur'her  to  be  observed 
that   the   court.   In   announcing   Its  declalOD   In 


tbst  n 


mid: 


a  the  . 


a  dispute  lies  witbin  planes  drawn  rcrtlraily 
downward  Ihrnugh  the  end  lines  of  the  plnln- 
iIITb  patented  location,  our  conclusion  la  that 
tbt  ground  Is  the  property  nt  the  plaintiff,  and 
that  Jndgment  muit  be  for  Its  poBBessloD  Id  Its 
favor."  The  end  lines  here  spoken  of.  as  is 
•hown  by  the  diagram  used  In  the  caae.  diverged 
53  L.  R.  A. 


In  the  direction  of  the  dip.  It  appears,  bow- 
ever,  from  the  diagram  that  the  ground  In  que» 
tion  would  have  been  Inclnded  between  planes 
drawn  at  right  anirles  to  the  general  course  ot 
the  vein  at  the  ends  of  the  plaint ira  location, 
and  It  is  apparent  that  the  determination  of 
the  point  decided  In  the  Argonaut  Case  was 
not  Dccessary  to  a  decision.  The  court  may 
Iheretore  have  used  broader  longoase  than  It 
would  have  used  It  the  particular  point  had  been 
before  It. 


III.  If  hen  li 


I  both  tide  Itnw. 


'   the   ] 


.  ;  of  defining  the  eitraialerai 
Ighte.  Flagstair  Sliver  MIn.  Co.  v.  Tarbet,  03 
it.  3.  46.1,  21,  L.  cd.  ^h3. 

The  same  view  had  been  previously  expressed 
In  McCormlck  v.  Varnea.  2  Utah,  355,  which 
Involved   the  same  location. 

The  doctrine  hna  been  followed  and  applied 
to  various  conditions  as  to  angles  at  nhich 
the  lode  crosses  the  side  lines,  and  as  to  the  com- 
pamllve  distances  ot  the  lode  across  and  along 
(he  lode,  by  the  following  cases  given  In  their 
chronological  order :  Argentine  Mln,  Co.  v. 
Terrible  MIn.  Co.  122  U.  8.  478.  30  L.  ed.  1140. 
^  Sup.  Ct.  Rep.  1S50;  Tyler  Mln.  Co.  v.  Bweeney, 
4  C.  C.  A.  329.  7  U.  8.  App.  463.  64  Ked.  2S4. 
(Deversi-d  on  aoolher  point  In  157  D.  S.  6S3, 
3I>  1..  ed.  S51I,  IB  Sup.  Ct.  Rep,  7a3>  :  Watervale 
MID.  Co.  V.  Leach  (Arir.)  38  Pnc.  418:  King  v. 
Amy  ft  B.  Consol.  MIn.  Co.  1S2  U.  8.  222,  38  I^ 
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rule  heretofore  applied  by  tikis  oouit  in  this 
class  of  oases  is  that  the  granting  of  a  pre- 
liminary injunction  is  bo  largelj  a  matter 
of  discretion  that  it  will  be  Bustaiiied,  upon 
appeal,  where  there  has  been  a  reasonable 
snowing  made  in  support  of  the  application 
in  the  court  below.  Anaoonda  Coppw  Min. 
Co.  y.  Butte  £  B.  Min.  Co.  IT  Mont  619,  43 
Pac.  >324;  Uoutana  Ott  Purehating  Co.  v. 
Boaton  A  M.  Contol.  Copper  A  Silver  Min. 
Co.  20  Mont.  G28,  G2  Pac.  273;  Butts  A  B. 
Coiuol.  Min.  Co.  v.  Montana  Ore  Purcha«- 
ing  Co.  21  Mont.  ESQ,  65  Pac.  112;  Montana 
Ore  PuTchaeing  Co.  v.  Boston  A  M.  Contol. 
Copper  d  Silver  Min.  Co.  22  Mont.  1G9,  66 
Pac.  120.  For  present  purposes,  therefore, 
we  shall  asBunie  the  finding  in  favor  of 
pluintiS  as  to  the  course  of  the  vein  through 
the  Nipper  claim  to  be  correct,  and  procMd 
to  determine  the  legal  questiwi  presented 
upon  this  theory  of  the  case. 

•d.  419,  14  Sup.  Ct.  Rep.  DIO,  BeversEDS  9 
Mont  648.  24  Pac.  200 ;  L«»t  Chsnco  Min.  Co. 
▼.  T7ler  Min.  Co.  157  U.  B.  663.  39  L.  ed.  SSO, 
16  Sop.  Ct.  Rep,  T33 :  New  Dunderb«rs  Uln.  Co. 
T.  Old.  25  C.  C.  A.  118,  4B  U.  B.  App.  201,  79 
Fed.  688 :  Argonaut  CaQBol.  Min.  A  Mill.  Co.  v. 
Tamer,  23  Colo.  400,  4B  Tac.  685 :  Bunker  Hill 
A  fl.  Min.  A  CoDcentratlnK  Co,  t,  Empire  State- 
Idaho  Min.  A  DeTClapIng  Co.  lOS  Fed.  B38 ;  ajid 
tbe  principal  case. 

The  hardships  which  this  doctrine  works  un- 
der certain  conditions,  and  Its  view  of  the  gen- 
eral purpose  of  tbe  proviso  llmltlDK  eitralateral 
rights  on  the  dip.  led  the  Montana  supreme 
court  In  King  v.  Am;  A  S.  Consot.  Min.  Co,  9 
Mont.  643,  24  Pac.  200,  to  limit  It  SO  rar  as 
concerned  the  right  to  follow  the  vein  on  Its 
dip,  to  cases  where  thf  vein  on  Its  apei  struck 
acrow  the  location  aubitautlalty  at  right  angles 
with  the  located  side  lines,  and  In  other  cases 
to  allow  the  locator  to  follow  the  dip  up  to 
a  plane  parallel  to  the  located  end  line  let  fall 
■t  the  point  where  the  lode  crossed  the  located 
•Ide  line.  This  attempted  limitation  was,  bow- 
ever,  repudiated  by  the  United  States  Supreme 
Court  when  the  case  came  before  It  and  the 
declalon  of  the  Montana  supreme  court  was  re- 
versed. King  T,  Amy  A  8.  Consol,  Min.  Co.  IBS 
V.  B.  222,  38  L.  ed.  419.  14  Sup.  Ct.  Bep.  510. 
The  latter  conrt  held  In  thst  case  that  when  a 
vein  crosses  botb  side  lines  such  side  lines  are 
to  be  treated  as  end  lines  tor  the  purpose  of  de- 
termining the  right  of  the  locator  to  follow  the 
vein  on  Its  dip.  Justice  Field  said  In  this  case : 
"The  moi<t  that  tbe  court  can  do  where  the  lines 
are  drawn  Inoccuratelr  and  Irregularly  Is  to 
give  the  miner  such  rights  as  bis  Imperfect  lo- 
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relocate  his  claim  aud  make  new  side  lines  or 
end  lines.  Where  it  finds,  ss  In  tills  case,  that 
what  are  called  side  Hues  are  la  fact  end  lines, 
the  court.  In  determining  bis  lateral  rights,  will 
treat  such  side  lines  as  end  lines  and  such  end 
lines  as  side  lines :  but  the  court  cannot  make 
a  new  location  for  him  acd  thereby  enlarge  his 
rlghta  Ue  mnst  stand  npon  his  own  location, 
and  can  take  only  what  It  will  give  him  under 
the  law." 

It  will  be  observed  that  the  language  In  which 
the  doctrine  Is  annouaced  In  tbe  last  case  Is 
broad  enough  to  permit  the  locator  to  follow 
tbe  vein  on  Its  dip  beneath  tbe  line  called  (he 
end  line,  between  vertical  planes  through  tbe 
lines  called  the  side  lines  extended  In  (heir  di- 
rection; but  In  the  cases  heretofore  cited  tbe 
doctrine  was  applied  tor  the  purpose  of  defeat- 
ing tbe  right  to  fallow  tbe  dip  beneath  tbe  line 
called  tbe  side  line,  and  not  for  tbe  purpose  of 
63  L.  R.  A. 


right  to  follow  tbe  vein  on  its  dip  in  tha 
direction  of  tha  Adventure  claim.  The  sup- 
posed side  lines  of  the  Nipper  claim  are  in 
tact  and  lines,  and  whatever  rights  its  own- 
era  have  to  follow  the  Tein  in  the  direction 
of  the  Adventure  ar«  limited  by  a  vertical 
plane  passing  downward  through  the  south 
side  line  extended  in  its  own  direction  to- 
wards the  weat.  "It  may  bo  considered  aa 
absolutely  &nd  finally  settled  that,  where  » 
vdn  on  its  course  crosBaa  two  opposite  aida 
lines,  the  vein  cannot  be  followed,  either  on 
its  dip  or  strike,  beyond  vertical  planes 
drawn  through  the  Bide-end  lines,  and  that 
the  angle  at  which  it  crossea  th*eae  side  lines 
makes  no  difference  in  the  application  of 
the   principle."     2    Lindl^,   Mines,    S    688. 

enabling  him  to  follow  tbe  dip  beneath  tbe  11m 
called  the  end  line. 

In  Kmplrc  Mill.  A  Min.  Co.  v.  Tombatone  Mill. 
A  Min.  Co.  100  Fed.  910,  however.  It  was  ex- 
pressly held  that  where  the  claim  Is  located 
Bcroaa,  Inalead  of  lengthwise,  of  the  vein,  the 
owner  may  follow  the  vein  on  Its  dip  b^ond 
the  Hoe  thst  was  located  as  an  end  line,  bat 
which  uniler  the  doctrine  established  by  tbe 
cases  has  become  a  side  line,  and  hla  eitralat- 
eral rights  are  measured  by  vertical  planes 
drawn  through  the  lines  originally  located  as 
side  lines,  but  which  have  become  end  lines,  ex- 
tended In  tbeir  own  direction.  In  other  words. 
the  located  aide  llnea  become  end  lines,  not 
merely  tor  the  purpose  of  defeating  the  right 
to  follow  the  vein  on  Its  dip,  but  also  for  the 
purpose  of  deSnlng  the  limits  of  such  right  It 
the  vein  dips  underneath  the  located  end  line. 


When  the  vein  enters  across  an  end  line,  and, 
atter  extending  for  nearly  100  feet  wltnin  the 
side  llnea,  changes  Its  course  and  crosses  one  o( 
the  side  Hues,  the  locator  may  follow  the  claim 
on  Its  dip  outside  the  aide  line,  his  right  being 
limited  between  a  plane  drawn  through  the  end 
line  crossed  and  a  plane,  parallel  therewith, 
drawn  at  the  point  where  the  vein  crosses  tbe 
side  line,  Tyler  Mm,  Co.  v.  Sweeney,  4  C.  C. 
A.  SM.  7  U.  S.  App.  463,  54  Fed.  284. 

When  a  lode  enters  through  one  end  line  Of 
s  location,  and,  after  running  nearly  parallel 
with  the  Bide  line,  crosses  such  side  line  b«for> 
reaching  the  other  end  line,  tbe  extralsteral 
rights  are  limited  by  a  plane  drawn  throogh  tbe 
end  line  crossed  by  tbe  lode,  and  another  plane 
parallel  therewith  drawn  attbe  point  where  the 
lode  croaaea  the  aide  line.  Consolidated  Wyom- 
ing Gold  Min.  Co,  v.  ChamplMi  Min.  Co.  63  Fed. 
540. 

The  latter  caae  was  reversed  en  snother  point 
by  the  United  States  Supreme  Court  In  I.ast 
Chance  Win.  Co.  v.  Tyler  Min,  Co.  16T  D.  8.  683, 
39  L.  ed.  859.  15  Sup.  Ct.  Bep.  738.  The  lat- 
ter court,  referring  to  the  question,  said : 
"There  hSB  been  no  decision  as  to  whst  extra- 
end  and  passes  cut  st  a  side  line," 

The  Montana  supreme  court,  taking  advan- 
tage of  the  freedom  sllowed  by  such  statement, 
adopted  In  Fitzgerald  v.  Clark,  IT  Mont.  100,  30 
L.  R.  A.  b03,  42  Pac,  2TS.  the  poaltlon  taken  bv 
the  circuit  court  In  Conaolldated  Wyoming  Gold 
Min.  Co.  V.  Champion  UId.  Cd.  «3  Fed.  540. 
supra,  although  It  regarded  It  as  opposed  to  the 
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TUb  is  ft  eoiudH  ttatemeat  of  tlie  present 

condition  of  the  Uw  upon  tbie  subject  t*  de- 
clared by  tha  Supreme  Court  of  the  Unit«d 
StAtea  in  Flagttaff  Silver  Min.  Co.  v.  TarlMt, 
S8  U.  S.  463,  26  L.  ed.  253,  in  Iron  Silver 
Min.  Co.  V.  Elgin  Min.  d  Smelting  Co.  US 
V.  S.  188,  30  L.  ed.  98,  6  Bup.  Ct.  Rep.  1177. 
in  Argentine  llin.  Co.  v.  Terrihle  Min.  Co. 
1S2  U.  S.  47B,  SO  L.  ed.  1140,  7  Sup.  Ct.  Rep. 
1356,  in  King  v.  Amy  d  8.  ConMl.  Min.  Oo. 
1S2  U.  S.  222,  38  L.  ed.  419,  14  Sup.  a.  Rep. 
SIO,  and  in  Lust  Chance  Min.  Co.  v.  Tyle* 
Min.  Co.  157  U.  S.  683,  3B  L.  ed.  659,  IS  Sap. 
Ct.  Rep.  733  J  and  the  question  as  to  what 
are  the  extr&lateral  rights  of  the  owner  of 
a  claim  in  which  the  apex  ia  situated  as  in 
the  Nipper  is  not  now  open  to  further  dis- 
cussion. Itis  equBltyaswellsettledbj'theBd- 
Judicsted  caaea  that  the  extralateral  rights 
of  the  owners  of  the  Oden  claiia,  lying  to 


the  south  between  the  Nipper  and  the  Ad> 

venture,  if  the^  have  any  at  all  upon  the 
vein  in  question,  are  limited  towards  the 
west  by  a  vertical  plane  passine  downward 
through  the  point  U,  and  parallel  with  the 
east  end  line  of  that  claim.  The  condition 
here  present«d  was  considered  by  this  court 
in  Fitxgerald  v.  Clark,  17  Mont.  100,  30  L. 
R.  A.  S03,  42  Pac  273,  and  the  conclusion 
there  stated  is  that,  where  the  apex  of  the 
vein  paaaea  through  one  ofthe  parallel  end 
lines  and  a  side  line,  the  extralateral  rights 
are  bounded  by  the  vertical  plane  of  aueh 
end  line  and  a  parallel  plane  paasing  dawn- 
ward    through    the    point  where   the    apex 


I  the   side   1 
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firmed on  appeal  by  the  Supreme  Court  of 
the  United  States  (171  U.  S.  92,  43  L.  ed. 
87,  IB  Sup.  Ct.  Rep.  941),  upon  the  author- 
ity of  Del  Monte  Min.  d  Milt.   Co.  \.  Last 


prlnrlpJes  npOD  which  tba  supreme  court  re- 
versed KluB  V.  Amy  &  3.  Consol.  Mlo.  Co.  102 
U.  B.  2S:i,  38  L.  ed.  41B.  14  Sup.  Ct.  Rep.  SIO, 
npni.  III.  I'ltiserald  t.  Clsrk  was  affirmed  by 
the  United  States  Supreme  Court  In  Clark  v. 
ntigerald.  171  U.  S.  S2,  43  L.  ed.  ST,  18  Sup. 
Ct.  Rep.  041,  upon  the  autharltr  of  the  oplolon 
Id  Del  Monte  Uln.  ft  Hill.  Co.  v.  Uist  Chance 
lUn.  A  Mill.  Co.  ni  n.  S.  SB,  48  L.  ed.  72,  IB 
anp.  Ct.  Rep.  805,  decided  tbe  sBme  da;. 

In  the  latter  casq  the  decision  was  la  form 

tlon  certified  by  the    '      "  '     " 

"If  tbe  spcT  of  a  vel 

•ne  side  line  of  a  lode  mining  claim  as  located 
thereoD,  can  tbe  locator  of  sucb  vein  follow  It 
upon  Its  dip  beyond  tbe  vertical  aide  line  o( 
his  location  7"  Tbe  doctrine,  therefore,  seems 
to  be  announced  In  Ita  broadest  terms,  and  to 
be  nppllcable  whether  tbe  Icn^h  of  the  apci 
within  tbe  surfsce  lines  of  tbe  location  Is  small 
or  great,  though  tbe  fact  In  that  respect,  of 
conrse,  de  term  lacs  the  length  the  vein  may  be 
followed  on  Its  dip.  Tbe  doctrine  bas  been 
adopted  and  applied  by  tbe  followlnK  esses  Id 
addition  to  those  already  mentlooed:  Republi- 
can Uln.  Co.  V.  Tyler  Min.  Co.  2S  C.  C.  A.  178, 
48  O-  8.  App.  213,  TO  Fed,  733  (cerflorsri  de- 
Bled  In  ISO  U.  B.  720,  41  L.  ed.  IIST,  IT  Sup. 
Ct.  Rep.  SS8)  ;  Tyler  Uln.  Co.  v.  Last  Chance 
Uln,  Co.  71  Fed.  S4S. 


dip  beyond  the  s 


able  t( 


»  that 


llnea,  the  locator  mast  be 
i  lode  Is  continuous  sod  Id 
whole  course  from  Its  orl- 
d  to  tbe  place  In  which  he 
F-ltzgerald,  4 


In  CatroD  v.  Old,  SS  Colo.  433,  4S  Pac.  eST. 
tbe  Colorado  supreme  court,  while  not  denying. 
ander  all  circumstances,  tbe  right  to  follow  on 
Its  dip  a  vela  wblch  enters  a  claim  across  a 
aide  line  sad  departs  across  tbe  same  side  line, 
held  that  In  tbe  case  at  ttar  no  extralateral 
rights  could  be  awarded.  It  appearing  that  tba 
claim  In  question  wns  In  the  form  of  an  obtuse 
angle,  and  that  the  Itide  struck  scross  the 
point  of  tbe  angle  and  did  not  ran  parallel  or 
nearly  parallel  with  the  side  line  crossed  by  It, 
at  any  point. 

VI.  Identity  cf  ths  vein  or  loife. 

A  lode,  ledse.  or  vein  which  may  be  followed 
•B  Its  dip  outside  the  limits  of  tbe  surfsce  tines 
extended  vertically  must  be  the  ssme  vein  or 
lode  on  the  apex  or  outcrop  of  wblcb  the  claim 
of  the  party  bas  been  located.  Iron  Silver  Min. 
Co-  V.  Cheesmon,  111)  U.  S-  G2B.  28  L.  ed-  712, 
a  fin  p.  Ct.  Bep.  481,  AlBrmlng  2  UcCrary,  101. 
i  Fed.  2»7.  I 

To  esUbllsb  tba  rigtit  to  follow  a  vein  on  its  '  ad 
SS  L.  R.  A.  32 


througbout  Its 
gin  In  bis  own  groun 
clslms  It,      Leadvllls  Min.   Co! 
Morrison  Min.  Rep.  SSO.  Fed.  Cas,  Ni 

The  mere  fact  tbat  tbe  line  of  contact  oe- 
tween  porphyry  and  lime  extends  from  on« 
claim  Into  another  does  aot  show  the  existence 
ot  a  lode  which  may  be  followed  In  the  ah- 
sence  of  mineral  beyond  a  mere  trace  In  tbe  In- 
tervening space.  Stevens  v.  Gill,  1  Morrison 
Hln.  Rep.  E7B,  Fed.  Cas.  No,  IS.'SBS. 

To  Justify  the  taklag  of  ore  under  another'e 
location  by  virtue  of  the  right  to  follow  a  vein 
on  Its  dip.  the  person  claiming  each  right  most 
show  by  a  preponderance  of  tbe  evidence  tbat 
there  outcrops  within  his  ctalm  s  vein,  lode,  or 
ledge  within  the  meaning  of  tbe  law.  descending 
upon  Its  dip  continuously,  upon  ore  of  appre- 
ciable value,  to  tbe  ground  In  controversy. 
Cheeiiman  v.  3  b  reeve,  40  Fed.  787. 

The  right  of  nn  spei  proprietor  to  pursue  a 
vein  passing  beneath  bis  side  line  Is  dependent 
upon  whether  or  not.  as  a  fact,  the  part  or 
mineral  body  of  vein  matter  which  lies  outside 
of  the.  perpendicular  of  tbe  side  lines  of  his  sur- 
face ctalm  Is  so  preserved  In  Its  Identity  with 
tbe  lode  Inside  that  It  Is  a  part  of  the  same  vein 
tbe  apex  of  wblcb  belongs  to  the  surface  owner, 
liutte  A  II.  Min.  Co.  v.  Socle Ce  Anonyme,  28 
Mont.  17T.  58  Pac.   111. 

To  make  available  tbe  right  to  pursue  a  vein 
on  Its  dip.  the  identity  of  tbe  vein  pursued 
must  be  proved :  bat  a  vein  that  Is  Incessant  or 
Identical  In  Its  parts  Is  not  necessarily  a  vela 
wblcb  Is  continuous,  la  the  sense  that  the  con- 
tinuity or  union  of  Its  parts  Is  absolute  and  no- 
Interrupted,     fWd. 

Tbe  Identity  of  a  tela  Is  essential  to  tbe  right 
to  follow  It  on  the  dip.  and  It  must  be  continu- 
ous, but  IIS  continuity  may  bo  Interrupted  even 
to  a  closure  of  the  Assure,  without  destruction 
of  the  Identity,  provided  the  extent  of  the  In- 
terruption or  closure  does  not  prevent  the  trac- 
ing of  the  lode  or  vein  througb  tbe  assure  to  be 
Identical  In  Its  parts  as  a  geological  fact.      IbU. 

To  follow  a  vein  or  lode  on  its  dip.  It  must 
be  continuous  only  In  the  sense  that  It  can  be 
traced  by  the  miner  through  the  surrounding 
rocks:  slight  Interruptions  ot  the  mlnersl-bear- 
Ing  rock  are  not  aloae  sufficient  to  destroy  tbe 
Identity  of  a  vein,  nor  would  a  short  partial 
closure  ot  tbe  fissure  have  the  effect  to  destroy 
the  continuity  of  s  vein.  If.  a  little  further  on. 
It  appears  or  recurs  again  with  mlneral-besrlns ' 
rock.     Cbeesman  v.  Bhreeve,  40  Fed.  787. 

Ihe  term  "vein  or  lode"  within  tbe  mlnln( 

-    of  Congress  Is  applicable  to  any  sane  or  belt 


iita 
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Chanee  Min.  d  Mill.  Co.  171  U.  8.  55,  43 
L.  ed.  72,  19  Sup.  Ct.  K«p.  895,  decided  on 
the  Bante  day.  It  thuB  appears  that  neither 
the  ownerg  of  the  Nipper  nor  of  the  Oden 
have,  by  rirtue  of  their  title  to  the  portion  of 
the  apex  within  their  respective  bounds ries, 
the  ngbt  to  follow  the  vein  on  its  dip  into 
the  ground  underljing  the  Adventure;  in 
other  words,  these  claims  have  no  extralat- 
eral  rights  in  the  direction  of  the  Adven- 

The  question  presented  for  determination 
upon  thi^  condition  of  affairs  may  there- 
fore be  stated  thus  i  Assuming  that  the 
apex  of  the  vein  from  which  the  appellants 
are  extracting  ore  beneath  tjie  Adventure 
surface  is  in  the  Nipper  ground,  and  that 
the  vein  in  ita  strike  crosses  both  of  the  side 
lines  of  the  Nipper,  bo  that  the  owners  of 
the  Nipper  ma?  not  follow  the  vein  on  Us 


dip  to  the  south,  can  the  respondent,  who 
owns  the  Adventure  claim,  succesBfuIl;  as- 
sert title  to  the  ores  in  that  part  of  the  vein 
beneath  its  surface  and  within  the  planes 
of  ita  exterior  boundaries!  The  appellant* 
insist  that  it  cannot  do  so,  because,  not 
having  the  top  or  apex  of  the  vein  within 
the  exterior  boundaries  of  the  Adventur* 
claim,  it  has  no  title  to  the  part  oi  the  vein 
lyinp!  under  the  surface,  noth withstanding 
appellants  have  no  title  thereto.  In  other 
words,  this  part  of  the  vein  was  not  granted 
to  the  respondent  by  its  patent,  and  there- 
fore the  appellants,  though  without  title- 
themBelres,  commit  no  wrong  upon  respond- 
ent in  entering  beneath  the  surface  and  tak- 
ing awaj  ores  to  which  it  has  no  title.  This 
contention  has  no  foundation  either  in  law 
or  reason.  Under  the  common-law  rule  oa- 
adopted  in  this  country,  a  grant  of   landit 


«f  mineral laed  rock  I; Ins  within  bonndarlei 
ctearl;  separating  It  from  the  nelghharlDjt  rock. 
Enr^a  Cosaol.  MId.  Co.  v.  Blcbmoad  Coniot. 
Mln.  Co.  4  Bawj.  302,  Fed.  Cas.  No.  4,548; 
ChMBDsn  v.  ahreeve,  40  Fed.  T87 ;  Btevens  v. 
WmiamB,  1  MeCrarj,  480,  Fed.  Cas.  No.  13,413. 

A  continuous  bed  of  mlnerailied  rock  lying 
within  an7  well-deOned  tmuadarles  on  the 
earth's  Barfsce  and  under  It  woald  constitute  a 
lode.  Stevens  v.  WllUami,  1  HcCrar?,  480, 
Fed.  Csi.  No,  ia,413. 

The  eilstenee  of  detached  or  small  bodies 
ot  ore  upon  one  line  or  npon  or  within  a  given 
Stratum  of  rock,  unless  the  remainder  of  the 
stratnm  contains  the  elements  which  conatltnte 
a  vein,  to  wit,  defined  walls  and  crevice,  contln- 
nons  ore,  and  mineral laat Ion  ot  appreciable 
value,  thronghont  Ita  extent,  la  not,  within  the 
statute,  such  a  lode,  ledgs,  or  vein  as  entitles 
the  owner  thereat  to  follow  the  same  berond  bis 
Mdfl  lines  npon  Its  dip.  Cheesman  v.  Bhreeve, 
40  Fed.  T8T. 

ir  the  ore  is  found  In  genersl  wlthtn  bonnd- 
arles  of  porpbrrj-  and  lime,  altbongh  some  frag- 
menta  of  each  mar  occur  with  It,  the  lode  la 
well  defined.  If.  however,  the  ore  occars  In 
porph;rj  and  llms,  or  In  both  or  either.  In 
such  confused  and  Irregular  war  as  sbowi  no 
line  of  demarcation  (or  the  ore  body,  the  lode 
la  not  so  defined  aa  that  It  may  be  followed  be- 
70Dd  the  lines  ot  the  location.  Leadvllle  Mln. 
Co.  V.  FItigerald,  4  Uotrlson  Mln.  Bep.  880. 
Fed.  Caa.  No.  8,1S8. 

If  there  Is  a  continuous  or  unbroken  sheet  or 
bodr  ol  ors  extending  from  one  claim  Into  the 
other,  there  ran  be  little  doubt  as  to  the  bound- 
aries; bnt  If  the  mineral  Is  not  contlnaona,  the 
matter  of  boundaries  Is  Important  In  ascertain- 
ing whether  the  lode  extends  from  one  claim  to 
anotber.  There  mar  be  such  Interruption  of 
the  course  of  an  ore  body  as  to  lead  to  the  In- 
ference that  there  can  be  no  connection  between 
the  separate  parte,  although  the  contact  ma; 
continue  from  one  to  the  other ;  but  If  there  Is 
a  bodr  of  ore  within,  and  near  to.  the  side  line 
of  the  claim  whose  owner  Is  seeking  to  follow 
his  vein,  and  there  are  other  bodlea  of  ore  In 
the  grouad  In  question,  and  there  are  well-de- 
flned  bonudariee  to  both  and  all.  which  are  the 
same  as  to  both  and  all,  and  such  luundarles  ex- 
tend from  one  to  the  otber,  It  ought  to  be  found 
that  the;  are  parts  of  tb*  same  lode.    Ibid. 

If  thera  la  a  general  and  pervading  contlnn- 
anee  of  mineral  matter  within  bonndarlea  sep- 
aiatlait  It  from  the  neighboring  rock,  with  a 
easoal  and  occasional  Interruption,  but  pursning 
tbe  same  general  course,  bounded  br  the  same 
rockr  materia)  above  and  below  as  far  as  It 
can  be  traced  nntit  It  breaks  oK  totally  and  Is 
63  L.  R.  A. 


Interrupted  for  a  ver;  Targe  distance,  there 
Is  a  vein  or  lode  which  can  be  followed  on  the 
dip.  Stevens  v.  TCIUlams,  1  UcCrarr,  480,  Fed. 
Cas.  No.  13,413. 

A  vein  Is  b;  no  means  always  a  straight  Una, 
or  of  uniform  dip  or  thickness  or  richness  ot 
mineral  matter  throagbont  its  course.  The 
cleft  or  fissure  In  which  a  vein  la  found  may 
be  narrowed  or  widened  In  Its  course,  and  even 
closed  for  a  few  feet,  and  then  found  further 
on :  and  the  mineral  deposit  may  be  dlmlnlahed 
or  totally  suspended  for  a  abort  distance,  but 
If  found  again  In  the  same  course  with  the  same- 
mineral  within  that  distance  Its  Identity  ma; 
be  presumed ;  bnt  It  the  mineral  disappears,  or 
the  flssnre  with  Its  walls  of  the  same  rock  dis- 
appears, so  tbat  Its  I  den  tit;  con  no  longer  be 
traced,  the  right  to  pursue  It  outside  of  the 
perpendicular  lines  ot  the  claimant's  surre;  la 
gone.  Iron  Silver  Uln.  Co.  v.  Cheesmno,  IIS 
U.  B.  G2D,  20  L.  ed.  T12,  8  Sup.  Ct.  Hep.  481, 
AfflrmlDg  2  McCrsry,  1»1,  8  Fed.  297. 

In  Uyman  v.  Wheeler,  2S  Fed.  84T,  Hallett, 
D.  J.,  gave  the  following  inatructlons :  A  bod; 
ot  mineral,  or  mineral -bearing  rock,  In  the  gen- 
eral mass  ot  the  mountain,  so  far  as  It  ma;  con. 
tinue  uubroken  and  without  Interruption,  may 
be  regarded  as  s  lode,  whatever  the  boundaries 
may  be.  In  the  eilstence  ot  such  body,  and  to- 
the  extent  ot  It,  boundaries  are  Implied. 

An  Impregnation,  to  the  extent  to  which  It 
may  be  traced  as  a  body  ot  ore,  la  as  full; 
within  the  broad  terms  ot  |  2S23,  C.  8.  Bev, 
Stat,  as  any  other  form  ot  deposit.    Ibid. 

A  lode  must  have  boundaries,  but  they  need 
not  necessarll;  be  such  as  can  be  seen.  There 
may  be  other  means  of  determining  their  exist- 
ence and  continuance,  as  by  assay  and  analysis. 
ibia. 

If  the  ore  of  the  mountain  on  which  a  claim 
Is  located  Is  distributed  thronghont  the  blue  and 
brown  lloiestones  somewhat  unegnalt;,  but  nev- 
ertheless generally,  and  the  occurrence  ot  rich 
ore  outside  of  the  Hues  of  the  location  I*  for. 
tultous  and  accidental,  tbere  Is  no  lode  In  the 
sense  ot  |  2322,  U.  B.  Rev.  Stat.,  and  the, ors  In 
question  cannot  be  reached  b;  tbs  locator  nnder 
the  provision  of  that  sectloB  as  to  tallowing  tha 
dip.    Ibia. 

To  snm  up  brlefl;  the  matters  before  ;on.  the 
body  ot  ore  exposed  In  the  works  of  the  mine  I> 
to  be  regarded  as  a  lode,  witbtn  the  meaning  ot 
the  law,  unless  the  whole  mass  ot  limestone  In 
wblch  It  Is  fonnd  hss  been  mineralised  In  the 
same  way  as  the  bod;  ot  ore,  and  to  some  at- 
tent,  and  this  Is  ■  casual  concsntratlon  of  nn- 
nsaal  richness.     fbW. 

Strata  lying  along  the  plane  o~ 
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■   right*    above   uid    b«te&th   Uie 

utgue  ad  ealwit  el  ad  oroum.  It  ia  not  un- 
oommou,  howevsr,  for  such  conv^aDcea  to 
nulce  rcMrvatioiis  of  rights  both  above  and 
Imlow  the  aiirface,  and  the  fact  that  tbis  ii 
tme  in  a  particular  case  in  no  way  affects 
the  validity  of  the  particular  conveyanra. 

In  what  respect  does  a  grant  from  the 
United  States  under  the  laws  regulating  the 
disposition  of  mineral  lands  diffar  from  a 
common-law  grant!  To  reach  a  solution  of 
this  question,  regard  must  btt  had  to  the 
■Utute  itself.  SecUoa  2322  of  the  Revised 
Statutes  of  the  United  States  provides: 
"The  locators  bl  all  mining  locations  here- 
tofore made,  or  which  shall  hereafter  be 
made,  .  .  .  shall  have  the  excluaive 
right  of  possesnion  and  enjoyment  of  all  the 
•imacfl  included  within  the  lines  of   their 

twetn  blue  and  brown  lime,  If  mineralised  to 
the  eiteaC  of  showios  valne  In  silver,  and  dls- 
tljigulshsble  from  other  parts  of  Che  mountsln 
by  carrylnK  on  and  b;  aoscralatlaD  with  tbe 
plaae  of  contact,  ma;  constitute  a  lode  eitead- 
iDg  ■■  tar  as  the  strata  Irlnx  on  and  near  the 
contact  maj  sbow  ore  In  aiipreclable  Qosntltles. 
Ibid. 

m  Doe  V.  Waterloo  Ulo.  Co.  M  Fed.  B35.  the 
IdcDtltr  ot  the  mineral  sons  wltbln  plalntirs 
claim  and  called  ''south  vein"  as  a  part  of  tbe 
vein  apeilnK  wltbln  tbe  defendant's  claim  and 
failed  "Dotth  vein"  was  denied.  It  appearing 
that  there  was  a  third  sone  of  mineral  matter 
called  "middle  vein."  between  the  north  and 
BDutb  veios,  that  each  lone  had  distinct  and 
well-dcflned  boundaries,  and  tbat  each  had  saffl- 
daut  length,  deptb.  and  breadth  Co  constitute 
a  troe  and  Independent  assure  vein,  nolwlth- 
■tandlng  that  throughout  the  tIparlCe  rock  In- 
cluded between  the  toot  wall  of  tbe  north  vein 
and  the  banging  wail  of  the  aonth  vein,  there 
were  Innumerable  cracks  aod  seams,  some  of 
them  Tuanlng  out  from  the  leapecClve  veini,  and 
Bome  of  them  extending  from  one  vein  to  the 
other,  there  being  no  mcb  general  breakate  and 
crashlDg,  or  auch  general  and  Irregular  Impreg- 
nation, or  *Qcb  Irregular  disposition  of  the  ore 
bodies  as  was  tbe  esse  wicb  Ihe  crusbed  and 
dlslDCEgraCed  limestone  In  the  Bureha  Case. 

In  WaCerloo  MIn.  Co.  v.  Doe,  21  C.  C.  A,  60,  4S 
U.  S.  App.  411,  8^  Fed.  4S,  it  was  held,  upon  the 
facta,  that  the  ore  body  beneaCh  the  plalnClfTB 
location,  wblch  the  defendant  sought  to  reach 
br  following  bla  vein  on  Its  dip,  was  oot  a  part 
of  such  vein,  but  was  an  Independent  vein.  It 
appeared  In  this  case  that  the  defendant's  claim 
was  higher  up  od  tbe  mountain  tban  the  plaln- 
tirs :  that  the  ore  bod;  In  dispute  bad  a  elearlj 
delned  foot  wall  and  a  clearlf  defined  banging 
wall,  other  than  the  haoglng  wall  of  tbe  vein 
wltbln  the  limits  of  the  defendanC's  locaClou ; 
that  tbe  vein  within  those  limits  also  had  a 
clearl;  deHoed  foot  wall  and  hanging  woti ;  and 
that  the  coontry  rock,  which  was  llparlte.  waa 
softer  between  these  two  ore  bodies  than  In 
other  places,  and  there  had  occurred  a  greater 
kaollnlsatlon  in  Its  tJasDres  (ban  elsewber*. 
The  assajs  made  from  the  ground  sbowed  that, 
from  the  foot  wall  ot  the  ore  bodf  In  plala- 
tllTs  claim  to  the  vein  In  the  detendaot'i  claim, 
the  whole  mass  was  Impregnated  with  sliver, 
and  the  material  sampled  south  of  sucb  ore 
bodr  did  not  show  sucb  condition.  The  court 
said  with  reference  to  this,  however,  tbat  the 
material  lo  sampled  was  tbe  mud  or  brown 
tnffa,  which  was  onl;  a  surface  depaalt  resting 
open  the  llparlte. 

Id  Banter  Hill  *  8.  Uln.  ft  Concentrating  Co. 
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locations,  and  of  all  veine,  lodes,  and  ledges 
throughout  their  entire  depth,  the  top  or 
apex  of  which  lies  inside  of  such  surface 
lines  ertended  downward  vertically,  al- 
though such  veins,  lodes,  or  ledges  may  so 
fsj  depart  from  a  perpendicular  in  thrir 
oourse  downward  as  to  extend  outside  the 
vertical  side  lines  of  such  surface  locations. 
But  their  rieht  ot  possesaion  to  .such  out- 
side parts  of  such  veins  or  ledges  shall  be 
confined  to  such  portions  thereof  as  lia  be- 
tween vertical  planes  drawn  downward  aa 
above  described,  through  the  end  lines  of 
thmr  locations  so  continued  in  their  own  di- 
rection that  such  planes  will  intersect  such 
exterior  parta  of  such  veins  or  ledges.  And 
nothing  in  this  section  shall  authorize  the 
locator  or  poeeeaeor  of  a  vein  or  lode  which 
extends  in  ita  downward  course  beyond  the 
vertical  lines  of  his  claim  to  enter  upon  the 

V.  Empire  State-Idabo  Mln.  &  Developing  Co. 
106  Fed.  4T1,  the  coart  said  that,  while  there 
were  no  workings  from  the  apex  of  the  ledge  ot 
Che  plalnclS.  who  claimed  the  ore  as  belonging 
to  a  part  of  the  dip  of  his  vein,  jet  there  was  no 
doubt  tbat  the  ore  In  question  was  a  part  ot 
Che  dip  of  mcb  vein  between  the  vertli^  end- 
line  planes  of  plalntllTi  location. 

VII.  CoK/Uot  oad  priority  »/  rtpkl*. 

A  patentee  of  a  mining  claim  haa  no  right, 
under  |  2322,  D.  8.  Rev.  Stat.,  to  follow  the  dip 
or  vela  of  a  lode  apeiing  within  hia  claim  across 
the  boundaries  thereof  Into  the  agricultural 
lands  of  an  adjoining  proprietor  who  has  the 
elder  title.  Amador  Medean  Gold  Mln,  Co.  v. 
Sooth  Spring  Hill  Gold  Uln.  Co.  36  Fed.  688. 
(Beveraed  la  14«  U.  8.  300,  36  L.  ed.  T12.  12 
Sup.  CC.  Bep.  9Zi,  for  reasons  not  affecting  ths 

The  certificate  of  purchase  ot  the  agricul- 
tural land  In  thia  case  waa  Issued  after  the  act 
ot  1872. 

Tbe  grant  of  a  patent  to  the  adjacent  claim 
does  not  put  an  end  to  the  right  of  a  mere  cer- 
ciflcate  holder  to  pursue  Che  vein  beyond  bis  side 
lines  Into  such  adjacent  claim.  Chessman  v. 
Hart,  42  Fed.  93.  The  court  uld  that  It  might 
present  a  dlffereat  question.  If,  after  Che  pat- 
entee sunk  a  shaft  from  tbe  surface  to  tbe  un- 
derlying vein,  and  took-  actual  possestlOD. 
a  subseqoent  locator  shoDld  undertake  to  oust 
tbe  patentee. 

I'he  right  under  i  2322,  U.  B.  Oev.  Stat.,  to 
fallow  a  vein  on  Its  dip  beyond  the  side  lines  of 
the  claim  In  whlcb  It  apexes  and  beneath  the 
surface  lines  ot  an  adjacent  claim  Is  not  attscted 
'by  tbe  fact  that  the  latter  claim  Is  held  nnder 
a  aenloc  patent.  Colorado  Cent.  Coniol,  Uln. 
Co.  V.  I'urck,  2  C.  C.  A.  6T,  4  U.  8.  App.  2aO,  GO 
Fed.  886 :  Rehearing  denied  In  4  C.  C.  A.  313, 
12  U.  8.  App.  SB,  C4  Fed.  202 :  Writ  ot  Srror 
dismissed,  l&O  C.  8.  138,  37  L.  ed.  1030.  14  Sap. 
CC.  Bep.  sn. 

A  similar  decision  was  made  by  tbe  circuit 
court  of  appeals  In  another  caae  between  tbe 
same  parties  involving  the  same  property   ill 

C.  C.  A.  128,  36  V.  B.  App.  208.  70  Fed.  2S4). 
These  decision  a  were  upon  the  assumption  that 
the  senior  claim,  thon^  Us  lines,  extended 
downward,  embraced  a  pare  of  Che  dip  of  Che 
vein  apeitng  within  tbe  Jnclor  claim,  was  not 
orlglDally  located  apon  tbe  dip  ot  that  vein, 

A  somewhat  dllferent  gnestian  arises  where 
tbe  senior  claim  waa  located  on  the  dip  at  ths 
vein  apeiing  within  the  Junior  claim.      IlalleCt, 

D.  J.,  charged  tbe  Jury  In  Van  ZandC  v.  Argen- 
tine Mln.  Co.  3  UcCrary,  159,  8  Fed.  730,  that 
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surface  o(  a  claim  owned  or  poBBessed  by 
knottier."  If  this  aaction  atood  alone,  it 
would  seem  to  restrict  the  rights  of  the  lo- 
cator to  the  uee  and  enjoyment  of  the  sur- 
face only  for  the  purpose  of  following  the 
vein  upon  its  strike  and  dip  under  the  pre- 
scribed limitations  as  to  adjoining  lands. 
Reading  this  in  connection  with  the  other 
proviaions-  of  the  chapter,  however,  we  find 
that  it  is  "lands  valuable  for  minerals" 
wbich  are  reserved  from  sale  except  as 
otherwise  directed,  it  is  "lands"  in  which 
the  d^osits  are  found  which  are  open  to  oc- 
cupation and  purchase,  it  is  "land  claimed 
and  located  for  valuable  deposits"  for  which 
the  patent  may  be  obtained,  and  it  is  by 
virtue  of  tbe  title  secured  to  land  that  tbe 
purchaser  obtains  any  right  wbatever  with 
reference  to  mineral  deposits  therein.  Upon 
a  valid  location  of  a  definite  portion  of  land 


its  dip  l>etweeu   the   vertical  planes  of   the 

Sarallel  end  lines  extending  in  their  own 
irection,  when  it  departs  ^yond  the  verti- 
cal planes  of  tlie  side  lines,  is  an  expansion 
of  the  riehta  which  would  be  conferred  by  a 
common-Taw  grant.  On  the  other  hand, 
this  grant  ia  subject  to  the  right  of  on  ad- 
joining locator  to  follow  bis  vein  upon  ita 
course  downward  beneath  the  aurface  in- 
cluded in  the  grant.  In  these  two  respect* 
only  do  the  rights  conferred,  by  the  statute 
differ  from  thoae  held  under  a  common-law 
grant.  "Except  as  tnodil3ed  by  the  statute, 
no  reason  is  perceived  why  one  who  acquires 
the  ownership  or  posaeaaion  of  such  lands 
should  not  hold  them   with    and   subject  to 


•  Junior  location  along  tbe  apex  of  a  vela  can- 
Dol  prevail  against  a  senior  location  on  the  dip 
of  the  lode.  The  con  si  deration  ol  Che  qaestlon 
as  to  the  correctneis  of  this  position  would  In- 
volve tbe  general  question  as  to  the  validity  of 
locflCions  OQ  Chp  dip,  which  does  not  come  wlthla 
tbe  scope  Dt  this  note.  It  ma/  be  said,  how- 
ever, that  tbe  decisions  on  that  queslloo  throw 
considerable  doiiht  upoo  ibe  posltloii  here  taken. 
Wben  tbe  controversy  Involved  In  this  case 
reached  the  Doited  States  Supreme  Court  It  was 
dlapoaed  o[  upon  other  groundSi  as  has  slreedy 
been  shawn  (Argentloe  Ulo.  Co.  v.  Terrible  MlD. 
Co.  122  U.  a.  4TS,  30  L.  ed.  1140,  T  Sup.  CL  Bep. 
1358) . 

Id  Walrath  v.  Champion  Mln.  Co.  ITl  D.  8. 
293,  43  L.  ed.  ITO.  IS  Sup.  Ct.  Bcp.  909,  In^ro, 
tbe  Providence  location,  which  was  made  and 
patented  before  the  set  ol  1B72.  waa  tnid  out  In 
such  ahape  (hat  the  DorCbeasterlj  eod  line  (Che 
plnne  ot  whli'h  whs  held  lo  fix  the  UmlC  of  Ihe 
eitralateral  rights  In  ChaC  dlrecClon),  when  ex- 
tended In  Its  own  dIrecIloD.  cut  olT  a  portion  of 
the  location  in  tbe  form  of  a  paraDelogram,  leav- 
ing It  Co  the  north  of  that  line.  This  psrallelo- 
gram  embrsced  Do  part  of  tbe  apex  of  tbe  lode 
In  question  but  did  embrace  a  pert  ot  the  dip. 
The  lower  courts  did  Dot  discuss  Che  question  as 
to  the  ownership  of  that  portloo  of  the  dip.  but 
gave  It  to  the  Champion  Company  by  adjudging 
to  It  that  portion  ot  the  vein  on  Its  dip  thnt 
lay  nortbesaterly  of  the  end  line  continued  In 
Its  own  direction.  Tbe  Supreme  Court  consid- 
ered the  question,  and  approved  the  decision  of 
the  lower  coart  on  this  point.  The  vein  in 
question  was  not  tbe  discovery  vein,  though  tbe 
reasoolDg  of  tbe  court  would  seem  to  apply 
eqoally  to  the  discovery  lode.  Tbe  effect  of  this 
decision  was  to  deny  to  the  owner  of  tbe  Provi- 
dence claim  ore  bodies  wlthlo  the  lines  of  such 
claim,  althoogh  they  belonged  to  a  vein  that 
apeied  wlcbln  (he  claim,  noC.  however.  In  that 
particular  part  ot  It. 

When  tbe  respective  rights  of  locators  on  the 
same  vein  to  follow  the  vein  on  Its  dip  conOlct. 
the  priority  of  right  la  determined  by  priority 
of  loratloD.  which  must  be  determined  by  proof 
independent  of  the  statute  iioless  tbe  patent  It- 
self nies  tbe  date.  Tyler  Uln.  Co.  v.  Sweeney. 
4  C.  C.  A.  328.  7  V.  9.  App.  403.  54  Fed.  284 ; 
Reversed  on  another  point  In  15T  U.  S.  683,  3S 
L.  ed.  salt,  15  Sup.  Ct.  Rep.  733. 

Where  e  body  ot  ore  on  the  dip  of  a  vein  Is 
between  the  extended  parallel  end-IIoe  planes  of 
a  Jonior  location,  and  also  between  lines  ot  a 
■enlor  locatloo  on  tbe  same  vela,  whkb  were  lo- 
cated as  side  lines  but  which  became  end  lines 
becauae  the  claim  waa  located  acroaa.  Instead  of 
along,  the  vein,  tbe  rights  of  tbe  senior  locator 
53  L.  R.  A. 


C.  C.  A.  ST8,  48  n.  S.  App.  203,  79  Fed.  : 

Where  tbe  vein  on  which  a  location  rests  be- 
comes divided,  end  tbe  outcrop  of  one  fork 
croBses  into  another  location,  that  fork  Is  lost 
to  the  torraer  location,  and  the  owoer  of  the 
latter  locetloo  may  follow  such  fork  on  Its  dip 
Into  the  former  location.  Colorado  Cent.  Con- 
sol.  Mlo.  Co.  T.  Turch.  2  C.  C.  A.  AT,  4  U.  8. 
App.  290,  60  Fed.  888 :  Rehearing  denied  In  4 
C.  C,  A.  313,  12  U.  B.  App.  85,  54  Fed.  263: 
Writ  of  Error  dismissed  in  150  D.  B.  13S,  S7 
L.  ed.  1030.  14  Snp.  Ct.  Rep.  35. 

Wben  the  apex  ot  a  lode  Is  sn  broad  that  for  a 
distance  at  the  point  It  crosaes  over  a  side  line 
from  one  location  loto  another  It  is  partly  with- 
'n  each  location,  the  vein  must  be  conaldered  a.~ 


apci 


a  tbe  I 


r  location 


in  til  11 


wholly  beyond  Ita  side  11 
rights  are  to  be  Hied  on  that  bssls.  SI.  Louis 
Mln.  &  Mill.  Co.  V.  Montana  Mln.  Co.  44  C.  C.  A. 
120,  104  Fed.  aS4. 

Whenclalmsparallel  Coeach  oCberare  locaCed 
along  the  course  of  a  lode  or  ledge,  and  each 
has  within  ita  surface  a  part  of  the  width  of 
tbe  apex,  the  senior  location  takes  the  whols 
width,  and  the  Junior  location  has  no  right  to 
rollow  the  vein  on  its  dip.  Booker  Bill  «  8. 
Min.  A  CoDcentratlng  Co.  v.  Empire  State-Idaho 
Mln.  A  Developing  Co.  106  Fed.  471. 

The  respec'tU-e  rights  of  the  owaera  of  veina 
which  unite  on  tbeir  dip  are  determined  by  tbe 
provlsloD  of  }  2336,  C.  S.  Rev.  Stat.,  that  where 
two  or  more  veins  unite  the  oldest  or  prior  lo- 
cation shell  take  the  rein  below  the  point  ot 
union,  Including  all  the  apace  ot  tntersectlOD. 
Lee  V.  Stahl.  13  Colo.  1T4.  22  Pac.  436. 

That  provision  was  applied  In  the  case  ot  Lit- 
tle Josephine  Mln.  Co.  v.  Fullerton,  7  C.  C.  A. 
340,  10  U.  S.  App.  190.  eS  Fed.  S21.  In  that 
case  the  plaintiff  owned  two  mlnlDg  clalma.  the 
veins  ot  which  united  below  tbe  surface,  and  at 
a  greater  depth  united  In  a  vein  ot  defendant's 
claim,  which  was  north  ot  tbe  plalntllTB  claim, 
at  B  polac  between  the  vertical  plane  ot  the  de- 
fendant'a  claim  and  the  northernmoat  of  tbe 
plaintiff's  claims.  The  norChemmost  of  tbe 
plalntllT'a  claims  was  located  before  either  of 
the  other  claims,  aad  tbe  esse  In  effect  holds 
that  under  |  2336,  TJ.  8.  Rev.  Stat.,  the  plain- 
Iltr  waa  entitled  to  all  tbe  mineral  In  tbe  anited 
vein  tielow  tbe  point  of  union  with  the  defend- 
ant's  vein,  Irrespective  of  tbe  qnestlon  of  pri- 
ority of  location  as  between  the  middle  vein 
and  the  defendnot's  vein. 

Where  two  veins  spelling  In  different  claims 
unite  In  tbelc  dip  within  the  surface  llnea.  ex- 
tended down  vertically,  of  a  third  claim,  the 
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the  incident!  of  ownership  and  posseagion 
at  common  l*w."  Doe  v.  Waterloo  itin.  Co. 
H  Ved.  B35;  Leadville  Min.  Go.  v.  fit«- 
feraM,  4  Morrloon  Mia.  Kep.  3SS,  Fed.  Caa. 
No.  8,168. 

The  paaeage  quoted  from  the  opinion  of 
Judge  Roea  in  Doe  v.  Waterloo  Mtn.  Co.  64 
Fed.  935,  is  directly  in  accord  with  the  view 
BKpresBed  by  the  Bupreme  court  of  Dakota 
in  Duggan  v.  Davey,  4  Dak.  110,  26  N.  W. 
SfiT,  as  well  as  with  Uie  result  of  King  v. 
Amy  i  a.  Coniol.  Iftn.  Co.  152  U.  S.  222.  38 
L.  ed.  419,  14  Sup.  Ct.  Kep.  610.  In  the 
latter  case  the  defendant  was  the  owner  of 
the  Amy  claim.  The  plaintiff  and  the  de- 
fendant were  tenants  in  common  in  the 
Nonconeolidated  claim,  having  a  common 
boundary  with  the  Amy  on  the  nortJl.  The 
ajiex  of  'e  vein  in  the  Amy  crossed  both 
side  linen  and  parsed  into  the  Nonconsoli- 


dated  across  the  common  bcundarj.  The 
defendant  had  taken  a  large  amount  of  ore 
from  vithin  that  portion  of  the  Nonconsoli' 
dated  east  of  a  plane  passing  downward 
through  a  line  parallel  with  uie  end  lines 
of  the  Amy  at  tbe  point  where  the  vein 
passed  into  the  Nonconsolidated.  This 
court  (9  Mont.  543,  24  Pac.  200)  held  that 
this  ore  belonged  to  the  defendant  by  virtue 
of  its  right  to  follow  the  vein  on  its  dip 
toward  tbe  north.  Upon  appeal  the  Su- 
pi'eine  Court  of  the  United  States  reversed 
tbe  judgment  of  this  court,  holding  that  the 
side  lines  of  the  Amy  were  its  end  lines, 
that  the  extralaterat  rights  of  tbe  defendant 
towards  the  north  were  limited  by  tbe  ver- 
tical plane  of  the  north  aide  line,  and  that 
the  plaintiff,  in  addition  to  a  decree  of  parti- 
tion demanded  as  the  principal  relief,  was 
entitled  to  an  accounting  for    the    ares    in 


t  tbe  I: 


t  tbe 


rlgbt  ot  tbe  owner  of  one  of  such  elalma 
low  tbe  TelD  on  it«  dip,  upon  thit  K">t""l  that 
tbe  other  claim  was  the  lenJor.  Boianna  Gold 
MIn.  &  TnanellDB  Co.  v.  Cone,  100  Fed.  ISB. 

See  also  note  to  Calbonn  Gold  Mia.  Co.  r. 
AJax  Gold  UlD.  Co.  (Colo.)  60  L.  B.  A.  209. 


Defendants  cannot,  after  tbe 
of  an  acttoQ  of  ejectment,  unite  seven]  at  tbelr 
claltas.  each  bavlog  a  portion  of  the  outcrop, 
for  the  purpose  of  aseertlag  the  rigbt  to  follow 
a  vela  on  Its  dip,  when  encta  right  does  not  ex- 
ist within  the  claims  considered  separHlelr ;  but 
where  tbe  defendants  prior  to  tbe  alleged  tres- 
pass had  treated  tiielr  clsims  as  an  enllretj,  and 
prosecuted  work  on  tbem  as  a  sjatem  o(  tlie 
developniFnt  of  the  whole,  tha  several  claims 
nay  be  regarded  as  one  for  the  purposea  of  tha 
case.     Cheesman  v.  Shreeve,  40  Fed.  787. 

It  la  immaterial,  so  tar  aa  affecta  tbe  right 
of  defendant  to  follow  a  vein  on  Ita  dip  beyond 
tbe  aide  lines  ot  hla  claim,  that  one  end  of  the 
claim  as  arlglnallj  located  baa  been  adjudged  by 
the  court  to  belong  to  a  contesting  claimant. 
If  it  appears  that  prior  to  tbe  alleged  treapaaa 
such  contestant  quitclaimed  bis  Interest  to  the 
defendant,  and  the  latter  baa  alace  beld  and 
claimed  tbe  aame  aa  one  entire  claim.    Ibid. 

The  Uoes  of  a  Junior  lode  location  mar  be 
laid  wltbln*  upon,  or  across  the  surface  of  a 
valid  sGDlor  locatloD  tor  the  purpose  of  deflalng 
for,  or  securing  to,  such  Junior  location  imder- 
ground  or  eitralateral  rights  not  In  conflict 
witb  any  rlgbts  uf  the  senior  location.  Dei 
Uonte  HIn.  i  Mill.  Co.  v.  Last  Chance  Hlo.  * 
Hill.  Co.  171  D.  8.  69,  4S  L.  ed.  T2,  18  Sup.  Ct. 
Bep.  805. 

Ho,  also,  tbe  circuit  court  of  apiMala  bolds  In 
Bunker  Hill  *  8.  Uln.  A  Coneeotratlng  Co.  v. 
Empire  State-Idabo  Min.  &  Developing  Co.  100 
FM.  D38.  that  a  Jonior  locator  baa  the  right  to 
wo  lay  tbe  lines  of  bis  claim  in  tbe  absence  of 
any  objection  on  the  part  of  tbe  owner  of  the 
senior  location. 

It  does  not  appear  In  either  ot  these  cases 
tbattbe  senior  locatlonliad  been  patented  before 
tbe  Junior  location  waa  made.  Tbe  Secretary  of 
tbe  Interior,  however,  In  Hides  Gold  Mlo.  Co.  SO 
L.  Dec.  420.  bolds  that  tbe  lines  of  a  lode  mining 
claim  may  be  laid  within,  upon,  or  across  the 
surface  of  patented  lode  mining  clalma  for  the 
pvrvoae  of  claiming  tbe  free  and  unappropriated 
ground  witbin  aneh  lines  and  tbe  veins  s^eilng 
in  Buch  feronnd,  and  of  deflning  and  nearlng  ex- 
OS  L.  R.  A. 


tralateral  undergronnd  rigbta  upon  all  aucta 
veins,  where  the  llnea  are  established  openly  and 
peaceably. 

Beatty.  D.  J.,  In  Ruaker  Hill  A  8.  HIn.  *  Coo- 
centrating  Co.  v.  Empire  State-ldsbo  Uln.  ft 
Developing  Co.  106  Fed.  4T1.  was  Inclined  to 
doitbl.  aa  an  original  propoalllon,  the  rlgbt  of  a 
Junior  locator  to  place  any  of  bla  atakes  or  llnea 
upon  anotber  claim,  especially  where  tha  latter 
claim  baa  been  patented,  but  admitted  that  aucb 
rlgbt  waa  established  by  the  aotborltlea. 

The  right  of  the  Junior  locator  to  lay  bli  linea 
on  a  prior  location  which  has  already  been  pat- 
ented waa  also  gueatloned  in  State  ee  rel. 
Anaconda  Copper  MIn,  Co.  v.  Second  Judicial 
Diet.  Ct.  (Mont)  66  Pac.  lOSO.  The  point, 
however,  waa  not  decided,  as  tbe  real  question 
in  the  case  was  as  to  the  extent  of  tbe  rigbta 
of  tbe  Junior  locator,  conceding  that  he  might 
lay  hla  lines  on  the  senior  location.  The  opin- 
ion In  tbia  ceae  polnta  out  that  tbe  reasoning  In 
Del  Moots  Mlo.  A  U111.  Co,  v.  Last  Chance  MIn. 
A  Mill.  Co.  ITl  D.  S.  D6,  43  L.  ed.  T2.  18  Sup. 
Ct.  Bep.  eoe,  lupra,  applies  rstber  to  unpat- 
ented, than  to  patented,  locations- 
Bunker  Hill  A  8.  Min.  A  Concentrating  Co.  *. 
Empire  State-Idaho  Mlo.  A  Developing  Co.  109 
Fed.  638,  lupra,  holda  that  the  laauance  of  a  pat- 
ent to  the  Junior  location  covering  a  part  of 
the  aenlor  location  defeata  the  rights  of  tbe 
senior  locator  wltb  respect  to  tbe  overlap.  In 
the  absence  of  any  contest  ot  the  application, 
and  confera  iip<Hi  tbe  Junior  locator  both  tbe 
aurface  and  eitralateral  rights  appertaining  to 
such  overlap.  In  tbIa  case  tbe  plalotllTs  lo- 
catioD  overlapped  on  two  of  the  Mendant's  ]o- 
catlona  Tbe  plaintiff's  location  waa  aubsequent 
to  one  of  the  defendant's  locations  and  prior 
to  the  other.  The  eDect  of  the  holding  laat  re- 
ferred to  waa  to  give  to  defendant,  by  virtue 
or  <ta  lost  location,  dip  rights  which  would  oth- 
erwise have  belonged  to  tbe  plaintiff. 

Tbe  court  In  Del  Monte  MIn.  A  Mill.  Co,  v. 
Last  Chance  Hlo.  A  Mill.  Co,  171  V.  S.  66,  43  L. 
ed.  72,  18  Sup.  Ct.  Bep,  896,  did  oot  undertake 
to  decide  as  to  the  full  extent  of  tbe  rlgbts  on 
tbe  dip  nhlcb  tbe  Junior  locator  would  acQnlr* 
In  the  case  of  overlapping  claims,  snd  intimated 
that,  perhaps,  bis  right  to  follow  the  dip  would 
be  limited  by  a  plane,  parallel  wltb  the  end 
lines,  let  fall  from  the  point  where  tbe  apex  en- 
tered tbe  overlap,  notwithstanding  that  there 
might  be  a  portion  at  tbe  dip  between  that  plane 
and  the  plane  ot  the  end  Una  laid  wltbln  the 
lines  ot  the  aenlor  location,  that  did  not  belong 
to  tbe  senior  location :  In  other  worda,  that  tbe 
Junior  iocator'a  right  on  tb«  dip  would  be  lim- 
ited to  the  length  of  veUi  wltbln  tbe  mrfaee 
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eontroTeray.  Bj  reference  to  the  diagram  in 
tbe  opimon  in  S  Mont.  669,  24  Pftc.  201,  it 
will  be  seen  that  the  apex  of  tbe  part  of  the 
vein  to  which  tJie  ore  in  controvert  be- 
longed was  not  in  tbe  Nonconsolidated,  but 
in  the  Amy,  claim ;  and  upon  no  other  Uie- 
ory  can  the  judgmmt  of  tlie  Supreme  Court 
of  tbe  United  Utates  be  juatiSed  than  that 
the  owners  of  the  Nonconsoli dated  were  en- 
titled to  the  ore  by  virtue  of  their  common- 
law  right  under  their  patent.  Tbe  same 
may  be  said  of  the  result  of  tbe  judgment 
In  Iron  Silver  Min.  Co.  v.  Elgin  Min.  d 
Bmetting  Co.  118  U.  S.  ISO,  30  L.  ed.  B8,  6 
Sup.  Ct.  Rep.  I17T,  where  similar  condltiona 
existed  aa  t<i  the  apex  of  tbe  ore  in  contro- 


Under  the  provisions  <rf  the  statute,  a* 
they  have  been  construed  by  these  and  the 
other  cases  heretofore  cited,  it  is  only  the 
locator,  or  his  succeesDr,  or  a  patentee,  who 
has  any  right  to  follow  a  vein  into  t)M 
boundaries  of  an  adjnning  ownpr;  and  tlie 
latter,  holding  under  a  location  or  patent, 
is  prima  facie  entitled  to  everything  beneath 
his  surface.  He  may  assert  this  prima  fade 
title  to  prevent  intrueion  by  ooyoae  whe 
cannot  sliow  that  he  comes  with  the  right 
acquired  by  a  acKUpliance  with  tbe  provi- 
sions of  Uie  statute.  Tbis  conclusioa  is 
also  in  accord  with  the  spirit  of  all  the  stat- 
utes regulating  the  disposition  of  tbe  pub- 
lic lands,  which  make  it  manifest  that  it  is 
tbe  policy  of  the  government  to  grant  every 


of  the  lerrltorr  patented  to  him  (i.  e.,  terrltorj 
not  wlth[D  the  senior  location). 

The  ctn-Dll  court  In  Bunker  Hill  ft  8.  Min.  ft 
ConcentratlnK  Co.  v.  Empire  Btate-Iilaha  Hln,  ft 
Developing  Co.  lOS  FeA.  ]83,  took  tbe  poBltlon 
that  Id  determining  tbe  extralateral  rights  of 
the  Junior  locator.  In  case  ot  a  cooBlct,  tbe  prin- 
ciple that  a  locator  can  have  no  greater  length 
along  tbe  course  ot  the  ledge  beneath  tbe 
■arface  tban  he  bas  along  the  apei  Is  con. 
trolling.  In  that  case  the  Stemwinder,  wblch 
was  the  Junior  location,  was  In  the  form 
of  a  psrallelogTBDi.  Tbe  end  lines  of  the  Emma, 
tbe  senior  location.  coDTerged  In  the  direction 
of  the  dip,  end  the  ICmms  was  so  located  that 
It  Included  all  that  part  of  tbe  apei  ot  the  vein 
within  tbe  lines  of  tbe  Btemwlnder,  that  lay  to 
tbe  north  of  the  Bmma's  south  end  line.  Tb* 
Stemwlnder'i  apex  rights  therefore  terminated 
at  the  point  where  tbe  Emma's  south  end  line 
crossed  Ita  sarface.  There  was,  however,  a  tri- 
angular portion  of  tbe  Stemwinder  that  laj 
north  of,  and  entirely  outside  of,  the  Bmnia. 
This  triangular  portion,  however,  contained  no 
part  of  the  apex.  Under  the  Influence  of  the 
principle  referred  to.  the  circuit  court  held  that 
the  eitralateral  rights  of  tbe  Stemwinder  were 
limited  on  the  north  b;  tbe  plane  ot  the  aonth 
end  line  of  tbe  Emma  extended  In  Its  own  d1- 
'  n  until  It  met  tbe  plane  of  the  atemwlnd- 
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alresdj  stated,  the  and  lines  of  the 
Emma  cauTerged  In  the  direction  ot  the  dip, 
nud  therefore  Ita  eitralateral  rights  were  lim- 
ited to  s  triangular  section  ot  ground  the  base 
of  which  was  the  Emma's  side  line  and  the  apex 
of  which  was  the  point  where  the  end  lines,  ex- 
tended, met.  There  waa  therefore  left  to  the 
north  of  tbe  plane  of  tbe  Kmma's  south  line, 
and  between  the  end  line  planes  of  the  Stem- 
winder,  a  portion  of  tbe  dip  ot  tbe  vein  that  did 
not  belong  to  the  Emma.  The  effect  of  the  de- 
cision of  tbe  circuit  court  was  to  denr  tbe  right 
ot  the  Btemwlnder  to  this  portion  ot  tbe  dip, 
notwithstanding  that  It  tell  between  the  end- 
Une  planes  of  that  location  sjid  could  not  be 
claimed  br  the  Emma. 

When  tbe  esse  reached  the  court  ot  appeals, 
however,  that  court  held  (lOS  Fed.  CSS)  that, 
but  for  the  tact,  already  alluded  to.  that  the 
Stemwinder  bad  lost  part  of  Its  dip  right  by  the 
subsequent  location  of  another  claim  In  conflict 
with  It,  that  dip  right  would  have  embraced  all 
between  the  plane*  ot  the  Stemwinder's  end 
lines,  excepting  onlr  eo  mncb  thereof  as  be- 
lonzed  to  the  Emma. 

State  ea  rel.  Anaconda  Copper  Uln,  Co.  v. 
Second  Judicial  DIst.  Ct.  (Uont.)  SS  Pac.  1020, 
Involved  the  question  of  tbe  title  to  the  ore  bod- 
ies within  tbe  angle  between  tbe  west  end  Hue 
of  tbe  St.  Lawrence  and  tbe  east  end  line  of 
tbe  Anaconda.  Tbase  two  end  lluea  diverged 
S3L.  R.  A. 


from  each  other  In  the  dlrectl<Hi  of  tbe  dip  of 
vein  south,  and  left  a  strip  of  ground,  widening 
toward  the  south,  which  could  not  be  reached 
by  fallowing  tbe  dip  from  either  of  these  loca- 
tions. The  i>alnt  of  this  angle  was  within  the 
lines  of  a  Junior  location,  tbe  Copper  Trust,  on 
tbe  same  vein,  and  the  planes  of  tbe  end  lines 
of  that  location,  extended  soDtherty  iDdeOnltely, 
would  embrace  the  entire  strip.  This  strip, 
however,  was  also  covered  by  senior  locations 
made  on  other  veins,  and  therefore  the  Copper 
Trust  could  not  claim  title  to  that  portion  or 
the  surface  ot  the  strip  that  tell  within  Ita  lines. 
The  onl;  part  of  the  Copper  Tmst  that  did  not 
conflict  with  a  senior  location  waa  so  altnated 
that  there  was  no  contlnnoua  connection  be- 
tween the  ore  therein  and  the  ore  in  the  space 
In  question,  nltbout  passing  through  a  portion 
of  the  dip  tbst,  coDcededly,  belonged  to  senior 
locations.  This  fact  seems  to  distinguish  the 
case  from  Bunker  Hill  ft  8.  Mlo.  ft  Concentrat- 
ing Co.  V.  Empire  State- Idaho  Min.  ft  Developing 
Co.  109  Fed.  538,  where  no  such  situation  ex- 
isted. It  was  held,  and  apparently  conceded. 
tbat,  in  view  of  the  situation,  the  Capper  Trust 
could  not  claim  title  to  the  ore  In  tbe  space  In 
question  by  virtue  of  Its  right  to  follow  tbe  vein 
from  tbat  part  of  Its  surface  not  In  conflict  with 
any  of  tbe  senior  locations.  The  court  also  held 
that  tbe  Copper  Trust  could  not  establish  Its 
title  to  the  ore  In  question  upon  the  ground 
that  It  did  not  belong  to  the  owners  of  any  of 
tbe  senior  locations  with  which  tbe  Copper 
Trust  was  In  conflict  and  was  therefore  appro- 
priated by  tbe  Copper  Trust.  One  of  tbe 
grounds  Dl  this  decision,  which  Is  discussed  In 
XII.  intra.  Is  tbat,  prima  fads,  tbs  title  to 
the  ore  bodies  was  In  the  senior  loca- 
tions to  tbe  south,  notwithstanding  tbat  they 
hod  none  of  the  spei  of  the  vein  to  which  tbe 
ore  bodies  appertained.  Bat  tbe  court  also  took 
tbe  position,  apparently  as  an  Independent 
ground  for  Its  decision,  tbat  a  Junior  locator 
cannot,  by  laying  his  lines  upon  or  across  a 
senior  location,  acquire  any  underground  rights 
beneath  tbe  sartace  of  tbe  senior  location. 

IX.  The  rioht  a*  aHeotad  by  ooatroot. 
Where,  in  pursuance  of  a  decree  for  spcclflc 
performance  of  s  contract,  made  for  tbe  parposs 
of  compromising  a  dispute  between  the  owners 
of  adjacent  claims,  one  of  them  conveys  a  80- 
toot  strip  by  metea  and  bounds  along  his  end 
line,  "toi^ether  with  all  tbe  mineral  therein  con- 
tained, together  with  all  the  dips,  spurs,  and 
B.ngles.  and  also  all  the  metals,  ores,  gold  and 
stiver  bearing  quarts  rock,  and  earth  therein," 
etc.,  the  conveyance  does  not  defeat  tbe  grant- 
or's right  to  follow  tbe  vein  on  Ita  dip  under- 
neath tbe  strip  BO  deecrlbed.  Montana  Min.  Co. 
V.  St.  Louis  Uln.  ft  UUI.  Co.  42  C.  C.  A.  410,  lOS 
Fed.  480. 
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right  ther^n,  Bicept  vhen  express  leserrft- 
tion  ii  made.  Appellants  oit«  and  rely 
upon  JfoKtoiKi  Oo.  T.  Otorl:,  42  Fad.  6E6,  and 
Driacoll  r.  Dunwoody,  7  Mont.  394,  16  Fac. 
726,  as  conclusive  of  their  contention.  It 
is  tone  tb&t  in  If  otUono  Oo.  v.  Clark,  Judge 
Knowlea  reachoil  a  conclusion  directly  con- 
trary to  that  here  stated;  but  that  case  is 
contrary  -to  all  the  authorities  so  lar  as  we 
are  advised,  and  ioea  not  meet  with  our  ap- 

Eroval,  The  case  at  DriteoU  v.  Dumooody 
I  not  pertinent,  as  it  does  not  deal  with 
ajiy  phase  of  the  question  involved  in  the 
case  at  bar. 

The  hearing  in  the  court  below  was  upon 
oral  cvidenoe  and  afftdavits.     Objection  was 

In  BosttMi  1  M,  Conaol.  CDpper  A  Silver  Mln. 
Co.  V.  Monluis  Ore-Purchaiiliig  Ca.  SB  Fed.  S28, 
It  wa*  beld  that  where  a  porlloo  o(  a  mining 
claim  Is  sold  the  rlgbts,  intor  le,  of  the  owners 
of  the  reayectlve  portioos  to  follow  the  dip  are 
to  be  determined  ij  reference  to  the  division 
line  as  described  In  the  conveyance,  altboDsh  It 
la  not  parallel  with  the  end  lines. 

In  Butte  ft  B.  Uln.  Co.  v.  SoclAA  Anonrms 
des  Mines,  23  MonL  ITT,  G8  Psc.  Ill,  the  qnei- 
tlOD  SB  to  whether,  when  a  claim  Is  divided,  the 
eights  ot  the  owners  of  the  respective  portloDS 
to  follow  the  dip  are  to  be  determined  by  ref- 
eiraca  to  the  dividing  line  which  they  actuallir 
make,  or  by  reference  to  ■  line  drawn  parallel 
witb  the  end  lines  at  tbe  point  where  the  vein 
crosaca  the  dividing  line,  was  mooted  bat  not 
decided.  I'he  conrt  said,  however,  that  It  woald 
aave  some  confusion  If  the  rule  were  adopted 
thai  tho  and  line  of  a  claim  ahoald  determine 
the  UmllB  on  the  dip  of  the  vein  Cakon  at  any 
point  aloDg  tbe  vein,  so  that  a  purchaser  of  a 
inrtloD  of  a  claim  would  acQUlre  so  much  of  a 
vein  on  Its  dip  ss  be  bas  at  tbe  sorface,  the 
llmlu  on  the  dip  to  be  llied  by  the  coarse  ol 
the  trae  end  lines  of  tbe  claim  from  which  the 
Iiortlon  was  conveyed. 

When  the  parties  to  sdjolnlng  claims  on  tbe 
same  location  agree  opon  a  dividing  Hue  upon 
the  Burtace  at  a  given  point  or  for  a  given 
'listsnce,  tbat  line  must  be  extended  along  the 
dip  of  tbe  vela  or  lode  so  fsr  as  thst  goes. 
Eureka  Consol.  Mln.  Co.  v.  Klcbmond  Conuil. 
HIn.  Co.  4  Sawy.  SOZ,  Fed.  Gas.  No.  4,D4S,  At- 
hrmed  In  103  V.  &.  839,  26  U  ed.  6C>T. 

Z.  Detrree  of  dip. 

That  Ike  Inclination  of  a  vein  In  Its  departare 
frvm  the  vertical  course  Is  more  then  4S  de- 
crees does  not  deprive  It  of  tbe  character  of  a 
vein  which  departs  from  tbe  perpendicular 
witbin  the  prorlBJon  ot  |  2322,  U.  8.  Rev.  3tat., 
wItb  respect  to  the  right  to  follow  a  vela  In 
Ita  dowDward  courBe  though  It  departs  from  the 
aide  lln«B.  Stevens  v.  Wllllain*,  I  McCrary, 
480.  Fed.  Cas.  No.  13.414. 

The  contention  was  tbat  when  the  Inclina- 
tion wag  more  than  45  degrees  from  tbe  verti- 
cal courie  tbe  departure  was  nol  from  ihe  per- 
pendicular but  from  a  horizontal  plane,  and 
therefore  It  was  not  within  Ibe  terms  of  Ihe  act. 
held  that  the 


erbal  o 


ends  from  tbe  plane  of  the  horl- 
son.  though  at:  a  very  Blight  angle.  It  Is  to  be 
r^arded  ss  departing  from  Ibe  perpendkular 
wlthlD  tbe  meaning  of  i  2322,  tl.  8.  Rer.  Stat., 
nnd  It  may  be  followed  on  the  dip.  Leadrllle 
.Mln,  Co,  V.  Fitzgerald,  4  Morrison  M>n.  Rep. 
380,  Fed.  Cna.  No.  B.15S. 

SI.  PIffM  at  to  vMtii  other  nan  aitoovem  vein. 
Tbe  end  lines  ot  tbe  original  vein  or  lode  on 
53  I,.  R.  A. 


made  by  appellants  to  the  introduction  oi 
two  of  the  affidavits  <^ered  by  plaintiff,  on 
the  ground  that  they  were  immaterial  and 


the  affidavits  in  question,  and  conclude  tbat 
tbe  court  committed  no  prejudicial  error  in 
admitting  and  considering  them.  One  of 
them  was  Immaterial;  but  it  is  apparent 
that,  if  it  bad  been  eoccluded,  tbe  result 
would  not  have  been  different. 
The    order  o/  th«  dittriot  oowrt  it  vf- 

Ficott  and  MUban,  33^  concur. 


which  a  claim  ts  located  are  to  be  treated  as 
tbe  end  lines  ot  all  other  veins  fonnd  within 
the  surface  bonndarr,  for  tbe  purposes  of  de- 
tomlnlng  the  limits  of  the  right  to  follow  sndli 
veins  on  their  dip.  Irrespective  of  whether  they 
Bctaally  cross  those  end  lines  or  not.  Wolrath 
T.  Champion  HIn.  Co.  171  XJ.  B.  2B3,  43  L.  ed. 
1Tb,  IH  flap,  Ct.  Rep,  BOS,  Affirm  log  IB  C.  C.  A. 
823.  44  U,  8.  App.  201,  T2  Fed.  BTS.  which 
□lodlfled  and  alDrmed  S3  Fed.  S62.  This  csss 
concerns  the  limits  of  the  right  to  follow,  on  iu 
dtp,  a  vein  or  lode  whicb  apeied  within  the 
lines  of  the  Providence  mine  location,  patented 
prior  to  the  act  of  1872,  bat  which  was  not  the 
original  lode  on  which  that  claim  was  located. 
The  two  lodea  did  not  cross  the  ame  line  la 
passing  out  of  the  location,  but  respectively 
crossed  lines  wblcb  joined  each  othel-  at  an  ob- 
tuse angle.  When  the  case  was  before  the  clr- 
cait  court  (63  Fed,  S62),  that  court  took  Sub- 
stantially the  view  sabsequenlly  adopted  by  the 
Bnpreme  Coart,  but  held  that  the  eitralaCersI 
rights  sboald  be  bounded  by  a  vertical  plane 
drawn  through  tbe  line  actually  crossed  by  the 
lode  In  question,  np  to  tbe  point  where  tlist  line 
joined  the  line  crossed  by  the  discovery  lode 
(which  was  held  to  be  the  tme  end  line  o(  Che 
location),  and  from  that  point,  by  a  vertical 
plane  drawn  through  the  latter  line  extended  in 
Its  own  direction.  When  tbe  case  reached  tbe 
circuit  court  of  appeals,  tbe  decree  of  the  cir- 
cuit court  was  modified  by  eliminating  Ibe  for- 
mer plane  as  a  boundary  and  making  the  bound- 
ary n  vertical  plane  drawn  through  the  true  end 
line  extended  In  Its  own  direction :  and  the  de- 
cree, as  so  modlhed,  was  alBrmed  by  the  Su- 
preme Court,  It  appears,  from  the  reports  of 
tbe  case  both  In  tbe  circuit  court  of  appeals  and 
Id  the  Buprerae  Court,  tbat  the  Champion  Min- 
ing Company,  whlcb  was  the  appellee  in  the 
former  court  and  the  defendant  In  error  in  the 
latter  court,  contended  that  eitralateral  rights 
should  be  bounded  fay  a  vertical  plane,  parallel 
wllb  the  trae  end  line  crossed  by  tbe  discovery 
lode,  let  fall  nt  the  point  where  the  other  lode 
passed  out  of  tbe  claim.  The  adoption  of  such 
plane  as  a  boundary  would  have  conftnerl  tbe 
eitralateral  rights  within  narrower  limits  than 
w?re  liied  by  tbe  conrte.  Their  decisions  seem 
to  Involve  a  repudiation  of  the  boundary  so  con- 
tended for :  but  SB  the  Champion  Compnny  was 
apparently  satlslled  with  the  decisions.  It  msy 
be  that  the  courts  did  not  give  the  contention 
tbe  consideration  It  would  otherwise  have  re- 
ceived. There  appears  ta  be  some  reason  to  rec- 
ouimcnd  the  theory  ot  this  contention.  It 
would  seem  that  the  adoption  of  the  place  fixed 


Ing  the  locator  a  greater  length  ot  ve 
dip  than  he  bas  on  the  apei.     Indeed  tl 


1  Its 


to* 
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IQ  Mie  the  location  wan  In  the  farm  ot  a  par- 
allrlOKraui  and  tbe  iiHii  of  tbe  lode  la  qiwatlon 
paaaed  oat  of  a  aide  Una  and  coDtlnucd  indcfl- 
Qltetj  on  Ita  atrlke  betweeo  end-line  planea. 

It  la  a  welE-aettled  proimaltloii  tbac  a  mining 
claim  can  hsTs  bat  two  and  tinea,  and  tbut, 
end  llnea  havliiK  bean  once  eatabllabed,  they  be- 
come end  llnea  for  atl  velna  found  within  the 
aartace  boundarlea.  St.  Loula  Mln.  A  Hill.  Co. 
T.  Uontaiia  Uln.  Co.  4t  C.  C  A.  ISO,  104  Fed. 
664. 

Coamopolltan  Mln.  Co.  t.  Foote,  101  Fed.  51S, 
appllpa  the  mla  that  tbe  eitralateral  rlghta  with 
respect  to  all  veloi  within  the  aucface  llnea  o( 
■  claim  are  to  be  determined  wltb  reference  to 
the  end  llnea  of  the  dlacOTerr  lode,  to  a  case 
where  the  clalro  waa  located  acioaa  Initesd  of 
along  the  dlacoier;  lode.  In  consequence  of 
wLlch  the  located  aide  llcea  became  end  llnea 
■nd  Otoe  veria.  The  conrt  held  that  there  were 
DO  eitralateral  rights  appertaining  to  a  lode 
that  ran  tranaveraelj  to  the  dlacoTery  lode,  and 
which  dipped  nnderneath  one  of  the  located  aide 


There  aeema  to  be  no  gaeatloD  ander  the  an- 

thorltlea  that,  prima  facie,  the  owner  ot  a  lode 
mining  claim  owna  all  the  mineral  within  bla 
anrface  llaea  extended  downward,  rerllcallf. 
The  onl7  queatloa  la  as  to  the  extent  ot  this 
prima  fade  case,  and  as  to  when  It  la  OTer- 
come.  The  principal  case  evldeoitl]'  takes  tbe 
view  that  this  prima  facie  case  surrlvea  proof  ot 
the  tact  that  ibe  ore  body  In  question  belonga 
to  a  Telu  apeilDg  without  those  llnea.  nnleaa 
the  adverse  part;  also  establlahea  h!i  title  tn 
It  by  Tirtue  of  hla  right  to  follow  his  Tela  on 
Its  dip.  Oa  the  other  baod.  the  cases  that  are 
oppoaed  to  tbe  prlaclpat  caae  on  the  point  In 
question  eeem  to  take  the  view  that  the  prloiA 
facie  caae  Rsts  upon  the  presumptloa  tbat  the 
ore  body  helongs  to  a  vein  apexlng  within  tbe 
anrface  llaea,  or  at  least  tbat  It  does  not  be- 
long to  a  vein  apexlng  oatalde  of  them,  aod  that 
the  presnmptlon,  and  therefore  the  prima  facie 
case  aa  to  ownership,  falls  when  It  appears, 
as  a  matter  ot  fact,  tbat  It  belonga  to  a  vein 
that  apexes  outalde  those  llnea,  even  If  tbe  ad- 
verse party  establJabes  no  tltls  thereto  In  blm- 
■elf.  It  is  apparent,  therefore,  tbat  In  draw- 
ing Inferences  aa  to  the  qneatlon  of  actual  own- 
ership by  tbe  party  within  whose  Hoes  the  ore 
body  is  found,  from  tbe  caaes  tbat  declare  be  la 
the  prima  facie  owner,  It  Is  Important  to  bear 
In  mind  the  facts  before  the  court.  In  the 
principal  case  Che  tacts  required  the  court.  If 
It  was  to  allow  the  plaintiff  to  recover,  to  take 
the  Drst-mentloDed  view  ot  the  prima  facie  case, 
since  It  appeared  tbat  tbe  ore  body  belonged  to 
a  vein  that  apeied  outside  tbe  limits  of  hla 
claim  :  and  tbat  fact  alone  would,  In  the  second 
vie*,  have  been  fatal  to  hia  prima  facie  case. 
In  some  of  the  caaes  tbat  support  the  doctrine  ot 
tbe  principal  case  the  adaption  of  tbe  aecond 
view  would  have  sufficed  to  Bastaln  the  decision, 
since  there  was  notblog  to  show  that  the  ore 
body  belonged  to  a  vein  apexlng  outside  the 
lines  of  the  claim,  and  therefore  nothing  to  over- 
come tbe  presumption  upon  which,  according 
to  tills  view,  the  prima  facie  case  rests. 

Tbe  opinion  In  Doggan  v.  Davey.  4  Dak.  110. 
26  N.  W.  BST,  seems  to  support  the  position  of 
the  principal  caae,  although  It  la  not 
from  the  fact*  ns  there  stated  why  it 
essary  to  go  to  that  eiteat.  Tbe  point  arose  on 
aa  asslgnmenl:  of  error  to  tbe  refasa)  of  (be  trial 
court  to  grant  defendant's  motion  for  a  aon- 
sell.  The  action  was  by  tbe  owner  of  tbe  claim 
wllblQ  whose  aartace  lines  extended  downward 
tbe  ore  In  question  was  Inclnded,  to  reatrain  the 
S3  L.  R.  A. 


defendant  from  entering  the  llnea  af  tbat  claim 
and  removing  certain  ore  bodies  therefrom. 
The  action  of  tbe  lower  conrt  In  denying  tbe 
motion  was  ■uatalned,  but  It  did  not  appear, 
as  It  did  In  the  principal  case,  that  the  ore  body 
in  question  belonged  to  a  vein  apexlng  without 
the  plalntirs  claim.  Tbat  belog  the  case,  tba 
suggestion  Just  made,  to  the  effect  tbat  the 
adoption  o(  tbe  second  view  ot  the  prima  facia 
ease  would  have  sufficed,  would  seem  to  ba  ap- 
plicable. Tbe  same  is  true  ot  the  case  of  Do* 
v.  Waterloo  Mln.  Co.  Si  Fed.  »SS  (an  action  to 
enjoin  defendant  from  entering  under  the  com- 
plalnant-s  claim),  where  tbe  court  held  that 
the  complainant,  by  producing  a  ccrtiflcate  of 
purchase  of  his  claim,  made  out  a  prima  facia 
case,  and  that  tbe  bordsi  waa  on  Ibe  defendant 
Justify  Its  entry  by  showing  the  facts  eiaen- 


tlHl  t< 


Its  right  onder  the  m 


apexlng  within  Ita  own  claim.  It  it  baA 
been  merely  held  that  it  was  lacnmbent  on  de- 
fendant to  Bhow  tbat  tbe  ore  body  belonged  to  a 
vein  apexlng  outside  of  the  complainant'a  llnea, 
it  would  have  answered  all  Che  purposes  ot  the 

go  tbe  full  length  ofthe  position  now  assumed  Id 
Che  prluclpal  case.  The  decision  of  the  prin- 
cipal case  on  this  point  has  been  followed  by 
Che  lubaequenC  caae  ot  ScaCe  e>  rel.  Aoaconda 
Copper  Mln.  Co.  v.  Second  Judicial  Diet.  CC. 
iMont.)  OS  Pac.  1030,  SHpm.  Vlll.,  but  In  this 
case  a  decision  Chat  the  ore  bodies  In  question 
did  not  belong  to  tbe  Copper  Trust  would  seem 
to  have  answered  all  tbe  purposea  of  tbe  case. 
without  a  derisloa  that  they  belonged  to  tbe 
■ealor  locations  beneath  whose  surface  they 
were  found. 

In  Chceiimaa  v.  fibreeve,  «0  Fed.  T8T  (ai 


3f  ejecti 


It  by  ai 


against    parties   seeking   to   justify   upon    tbe 
ground  that  they  were  following  the  dip  of  their 
■    ■    Pblllpa,  J.,  charged  tbe  Jury  that  tha 


s  bad  n 
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proof  of  title  through  patent  and  subsequent 
conveyance,  and  tbat  tbe  verdict  must  be  far 
tbem  unless  defendants  fully  established  by  a 
preponderance  of  the  evidence  that  they  were 
owners  ot  a  lode  mining  claim  located  and  belA 
in  compliance  with  statutes  of  tbe  United  State* 
and  tbe  state  of  Colorado,  ennmerstlng  the 
requisites  of  a  valid  claim. 

The  burden  Is  upon  the  defendant  in  an  ac- 
tion ot  trespass,  who  Justiflea  upon  the  gronnd 
that  he  was  merely  following  his  vein  on  ita 
dip  into  the  plaintiff's  claim,  to  show  by  a 
preponderance  of  the  evidence  that  tbe  ora 
which  he  extracted  beneath  the  surface  groanA 
of  tbe  ptaintllTs  claim  belonged  to  the  lode  or 
vein,  the  apex  ot  which  Is  within  tbe  sartac* 
lines  of  his  own  claim.  Carson  City  Gold  * 
»1Iver  Ula.  Co.  v.  North  Btar  Hin.  Co.  28  C.  C. 
A.  S33.  48  D.  8.  App.  724,  S3  Fed.  968.  Affirm- 
ing T3  Fed.  597  ;  certiorari  denied  In  171  n.  8. 
687,  18  Sup.  Ct.  Kep.  940. 

Tbe  Introduction  of  a  patent  by  plaintiff  In 
an  action  ot  ejectment  for  a  mining  claim  ea- 
tabllshes  a  pcloia  fade  right  to  all  mloera) 
found  within  the  aurface  lines  extended  down- 
ward, and  it  the  defendants  rely  upon  a  claim 
ot  the  right  to  follow  a  vein  Into  the  territory 
Included  within  tbe  side  lines  of  plaintiff's  claim 
the:»  have  the  burden  of  proving  such  right. 
Iron  Sliver  Mln.  Co.  v.  Campbell,  IT  Colo.  267, 
29  Pnc.  S13. 

In  Ollpin  V.  Sierra  Nevada  Conaol.  Mln.  Co. 
2  Idaho.  66a.  23  Pac.  647.  1014.  the  court  re- 
versed an  order  denying  an  Injunction  sought 
by  plalntilt.  within  wboae  lines  tbe  dlspotsA 
ground  lay.  to  restrain  the  removal  of  ore  by  de- 
fendant,who  claimed  tbe  same  by  virtue  of  aright 
to  follow  the  dip  ot  a  vein  apexlng  within  Its  lo- 
cation. The  court  sustained  the  plalntilTseonten- 
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tlon  that  "whereTar  tbe  *pei  of  thli  vela  maj 
be.  or  if  It  has  do  apex  at  all,  but  la  almplr  a 
blanket  tcId,  it  lis  a  pel  be  not  between  tbe  de- 
fendant's Bide  line*,  tbe  defeadact  baa  no  rlgbt 
to  fallow  It  Into  the  plalotltTs  grounda,  or  wltb- 
ID  tbe  boundaries  ot  the  claims  of  irbkb  the 
plalntlft  is  In  poBseulon." 

When  the  defeDdant  in  action  of  ejectment, 
Dotcrlthetandlns  the  prima  facie  caae  bj  plain. 
tllTs  proof  ot  title  to  tbe  sarface  of  the  claim 
Id  which  tbe  ore  body  la  loand,  seeks  to  estab- 
lish ■  right  to  reach  tbe  same  b;  following  a 
vein  on  Ita  dip  from  hli  own  claim,  be  has  tbe 
burden  ot  proving  tbe  exlitence  of  such  state  of 
facts  ae  ici*efl  bim  such  right  nnder  the  stat- 
ute. Bell  T.  8kllll«oni,  •  N.  U.  S«e,  88  Pac 
768. 

It  la  not  dear  Id  the  llTe  caaea  laat  cited  tbat 
the  courts  Inteaded  to  go  as  (ar  as  the  princi- 
pal caw,  eren  by  war  of  oMler  dloto.  It  la 
inie  that  tbey  say,  In  effect,  that  the  harden  of 
proof  la  upon  the  defendant  to  prove  the  (acts 
eaaentlal  Co  bla  right  to  follow  his  rein  on  Its 
dip  Into  tbe  plalatllt's  claim,  bat  tbe  atatemcfit 
as  to  the  burden  reetlng  upon  tbe  defendant 
may  baxe  beeo  pnt  In  tbis  (orm  simply  beeauee 
III  each  of  tbeae  casea  tbe  only  real  point  in 
eontroveray  wai  aa  to  tbe  Identity  of  tbe  ore 
body  In  question  si  a  part  of  tbe  vein  apeilng 
within  the  deteadant'B  claim,  and  If  be  felled 
Id  eatabllshlBg  such  Identity  the  case  would  be 
left  wllbout  proof  that  tbe  ore  body  belonged  to 
a  Toln  apeiing  without  plalntira  lines.  There- 
fore^ aa  a  practical  matter.  It  was  necessary.  In 
either  view  of  tbe  prima  taide  case,  for  tbe  de- 
fendant to  establish  such  identity,  aa  otherwlae 
tbere  would  be  nothing  to  overcome  tbe  pre- 
nunptloD  tbat  the  ore  belonged  to  a  rein  spei- 
iDB  wltblo  the  plalntirrs  claim.  At  any  rate. 
It  may  be  aald  of  these  caaea,  aa  at  the  three 
cases  preTiOQsly  cited,  tbat  It  was  Dot  necessary 
(or  the  court  to  go  further  than  to  bold  tbat 
plaintiff,  by  establlablng  title  to  the  mrface,  had 
made  a  prima  facie  case  which.  In  tbe  absence 
of  proof  that  tbe  ore  body  belonged  to  a  vein 
apeilog  outside  his  clalnf,  would  be  safficleat  to 
Boataln  the  action.  It  Is  furtbet  to  be  said 
with  reference  to  Bell  T.  BkilllcorD,  6  N.  U.  309. 
28  Pac  768,  that  tbe  pomt  onder  dlauuseion 
waa  not  as  to  the  existence,  or  extent,  ot  the 
prima  facie  caae.  but,  assamjiiig  tbat  plain  tiff 
bad  esCsbllabed  a  prima  facie  case,  whether  that 
shifted  tbe  burden  of  proof.  In  tbe  seoie  that  it 
relieved  plaintiff  from  tbe  neceaslty  of  proving 
bis  esse  by  a  preponderance  ot  evidence- 
In  Stevens  v.  0111,  1  Morrison  Miu.  Rep.  S76. 
Fed.  Cas.  No.  13, BBS  (an  action  of  ejectment  by 
a  lode  claimant,  seeking  to  follow  a.  vein  on  its 
dip.  against  tbe  owner  of  an  adjoiulng  claim 
wltbln  wboee  lines  the  ore  body  in  question  was 
fonndf,  tbe  court  charged  that  tbe  burden  waa 
on  tbe  platntlir  to  prove  his  right  of  action. 
not  only  because  he  was  the  plaintiff,  but  also 
because,  where  one  party  seeks  to  go  oat  of  bla 
own  territory  into  tbat  claimed  by  another,  tbe 
bnrdeo  Is  upon  him  to  show  bla  right  to  do  so, — 
that  Is,  he  must  prove  by  a  preponderance  of 
testimony  tbat  be  baa  a  lode  within  bis  own 
territory,  and  that  be  baa  the  top  or  apex  of  it, 
ID  order  to  go  out  of  his  own  territory  in  pur- 
suit ot  that  lode. 

There  le  a  presumptloD  of  ownership  in  every 
loMtor  as  to  tbe  territory  covered  by  bis  loca- 
tion, and.  within  his  own  lines,  he  Is  to  be  re- 
garded aa  the  owner  of  all  valuable  depoelte. 
nntll  some  one  shall  abow  by  preponderance  ot 
tevtlmonj  that  sucb  deposits  belong  to  another 
lode  having  its  top  and  spei  elsewhere.  Lead- 
Title  MIn.  Co.  T.  FItigerald,  4  Morrison  Hin. 
Bcp.  380.  Fed.  Caa.  No.  8,168. 

The  burden  of  proof  le  upon  the  plalntlSs,  as 
tliey  are  holding  the  affirmative  In  the  action, 
to  ahow  by  •  prepoDderance  of  testlmoay  every 
63L.R.A. 


tact  which  li  necessary  to  support  a  flnding  la 

favor;    that    is   to    ny.    that    there   la   a 
in  tbelr  ground,  and  that   they  have  the 
ir  apex  of  it.  and  tbat  It  extends  In  trell-de- 
llned  bonndirles  from  their  territory  into  tbat  ot 
tbe^  defendants.     Itiid. 

mining  location  has  tbe  un- 
doubted right  to  Bay  to  one  claiming  the  right 
o  mine  ore  within  bis  surface  tines  extended 
lownnard  :     "Hands  off  ot  any  and  everything 
nth  In    my    surface    lines    extending    vertically 
lownward  until  you  prove  tbat  yon  are  working 
Lpon  and  foilswlng  a  vein  which  hae  Its  apex 
wllhin  your  surface  claim,  of  which  you  are  tbe 
■ner."     Conaolidated  Wyoming  Gold  MIn.  Co. 
Champion  MId.  Co.  63  Fed.  &40. 
In  each  ot  tbe  three  ceeee  last  cited,  it  will  be 
served,  tbe  owner  of  the  claim  within  whose 
lines  the  ore  body  was  found  was  the  defendant. 
Lid  Iberefore  Insist  that  tbe  plaintiff  es- 
tabiiab  title  In  himself :  and  it  was  not  necea- 
7.   In   order   to   defeat   the   action,    that   it 
luld  appear  that  the  defendant  was  the  owner 
tbe  ore  body  in  question.     In  other  words,  in 
those  caaes  the  plaintiff  was  Obliged  to  rely  on 
the  strength  of  his  own  title  and  not  on  the 
.weakoeas  of  defendant's. 

While,  aa  indicated  In  tbe  opinion  in  the  prin- 
cipal case,  the  appllcatlou  ot  tbe  doctrine  tbere 
adopted  seema  neceaaary  to  justify  tbe  results 
reached  Id  King  v.  Amy  k  S.  Consot.  Min.  Co. 
1B2  U.  S.  222,  38  L.  Gd.  419.  14  Bup.  Ct.  Hep. 
510,  and  Iron  Silver  MIn.  Co.  v.  Elgin  Min.  * 
Bmelting  Co.  118  C.  S.  IM.  80  L.  ed.  S8.  S 
Sup.  Ct.  nep.  1177,  no  question  aa  to  tbIs 
point  seems  to  have  been  raised  In  either  caae. 
Persons  entering  beneath  tbe  surface  within 
the  aide  lines  ot  anotber's  claim,  and  seeking  to 
mine  and  take  ore  therefrom,  are  prima  facie 
treepaasers.     Cheeeman  v.  Shreve,  87  Fed.  36. 

Tbe  doctrine  tbat  the  owner  of  the  surface 
owns  all  beneath  It  nntii  It  Is  shown  to  belong 
to  another  is  only  applicable  when  there  la 
doubt  to  what  spax  an  underground  body  of 
ore  may  belong.  Bunlier  Hill  A  S.  MId.  &  Con- 
centratlQg  Co.  V.  Empire  Btate-ldaba  Min.  A 
Developing  Co.  106  Fed.  471. 

These  cases  are  neutral  as  to  the  point  in 
question,  vis.:  whether  the  prima  facie  esse  Is 
overcome  by  proof  that  tbe  ore  body  belongs  to 
a  vein  apeilng  outside  the  aurface  lines,  with- 
out reference  to  the  right  of  the  adverse  party 
to  follow  the  dip. 

Jones  V.  Prospect  Mountain  Tunnel  Co.  21 
Nev.  330,  SI  Pac,  64S,  Is  opposed  to  the  doctrine 
of  the  principal  case  on  this  point,  and  takes 
■■  --■ of  the  prima   facie 


Tbe 


3  that 


said; 


"IJoubt 


the  production  of  a  patent  to  tbe  ground 
in  which  the  ledge  Is  found  makes  out  a  prima 
tscie  case  for  the  plaintiffs;  tbat  la,  in  the  ab- 
sence of  any  evidence  tending  to  prove  tbat  the 
ledge  apexes  outalde  of  tbe  exterior  lines  of  the 
plaintiffs'  patented  groond.  it  would  be  pre- 
sumed to  apex  Inside  tboae  lines.  •  But 
when  evidence  Is  produced  tending  to  show  tiiat 
the  ledge  apexes  outside  those  lines,  this  sim- 
ply tends  to  prove  that  the  plslntlffs,  nolwltb- 
standlng  their  patent,  do  not  own  that  ledge ; 
and  tbey  must  now  meet  this  evidence  and  over- 
come It,  or  they  will  fall  In  eatabllebing  tbelr 
title.  .  ■  .  Tbe  plaintiffs  must  recover  upon 
the  strength  of  tbelr  own  title;  if  they  do  not 
OWD  the  ledge  from  which  tbe  ore  was  extracted 
It  mattere  oot  who  does  own  It." 

Boxanna  Gold  Mm.  &  Tuaneling  Co.  v.  Cons, 
100  Fed.  K8,  holds  tbat  tbe  party  within  whose 
surface  lines  extended  downward  two  veins, 
apexlng  without  those  lines,  united  on  their  dip, 
conld  not,  in  an  action  against  tbe  owner  of  a 
claim  within  which  one  of  sncb  veins  apexed. 
Inslft  that  the  right  to  the  mineral  below  the 
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lulnt  of  Dnfon  belongMI  to  tba  person  biTlnc 
the  apei  ot  tbe  other  vein  within  hit  line*. 

Bo,  also,  KtoDMna  Co.  t.  Clark,  42  Fed.  0S6, 
while  It  held  that  defendant  bad  no  rlgbt  to  fol- 
loir  tbe  dtp  ot  bis  rein  wltbln  tbe  complaln- 
aut'a  [Ine  because  the  defendant'!  end  lines 
were  not  parallei,  neverthelen  held  that,  tbe 
ore  bod;  In  contra  vers;,  not  belnf  a  put  of  a 
lode  or  claim  apeilog  trltbln  complainant's 
lines,  he  raald  not  maintain  a  bill  to  enjoin  tbe 


Drlspoll  T.  Danwoodr.  T  Mont.  SM.  18  Pa& 
726.  was  an  action  for  claim  and  del Ir err  of  ore 
taken  b;  defendant  from  beneath  the  surface  ot 
a  claim  occupied  br  plaintiff.  Tbe  defendant 
did  not  attempt  to  lustlfj'  b;  virtue  of  an  bI- 
leced  right  to  follow  the  dip  ot  a  rein  into  the 
plaintiff's  claim,  hot  npon  the  ground  that  tbe 
ore  In  question  belonged  to  a  vela  apellog  with- 
out tbe  lines  of  plaintiff's  claim  and  within  tbe 
lines  ot  a  claim  beionsing  to  a  third  person. 
Th*  court  aald  that  the  plaintiff  having  estab- 
lished bis  tight  b;  occupsQCT.  which  was  a  good 
title  as  against  a  treapasser.  to  the  surface  ot 
the  claim,  be  had  a  prima  facie  rlgbC  to  all  ores 
within  the  vertical  planes  ot  the  boundarx 
lloies ;  but  that,  to  meet  such  prima  facie  proof, 
the  defendant  was  entitled  to  show  that  tbe 
apex  of  the  vein  was  outside  of  tbe  plaintiff's 
claim  and  witbin  that  ot  a  third  person.  This 
statement  was  made  Incidentally.  Tbe  real 
point  decided  b;  the  court  was  tbat  tbe  plain- 
tiff might  ahow  In  rebuttal  tbat  the  apex  wai 
within  bis  boundary  lines.  The  statement, 
however,  Is  of  value  on  tbe  point. 

There  Is  tbis  difference  between  the  facts  In 
tbls  case  and  the  principal  case  bearing  on  the 
point  In  question  :  In  tbls  case  tt  not  only  ap- 
peared that  tbe  vein  to  which  tbe  ore  body  be- 
longed did  not  apex  within  the  plaintiff's  claim. 
but  also  tliat  It  apeied  within  tbe  claim  ot  a 
third  person,  not  a  party  (presumably  one  who 
could  reach  the  ore  body  by  following  bis  dlpj, 
while  In  the  principal  case,  though  It  appeared 
tbat  the  vein  did  not  apex  within  tbe  plaintiff's 
«lalm.  It  did  not  appear  that  It  apeied  within 
ths  claim  of  a  third  person  who  coaid  reach  tbe 
on  body  by  following  the  dip.  It  la  troe  that 
It  also  appeared  In  tbe  principal  cam  that  It 
apexed  within  the  defendant's  claim.  Tbls 
fact,  however,  does  not  seem  to  be  of  any  special 
slgnlflcsDoe  on  the  point  In  question,  since  It 
does  not  negative  tbe  poialbllity  that  the  ore 
body  might  have  been  reached  by  following  tbe 
dip  from  some  other  claim  located  on  tbe  vein. 
Hllmlnatlng  this  tact,  therefore,  the  only  dif- 
ference In  the  aitnatlons  Involved  In  tbe  two 
cases  Is  that  what  In  tbe  principal  case  was 
«nly  a  posslhllltr  (vis.:  the  existence  of  a  claim 
belonging  to  a  third  person  who  might  reach 
the  ore  body  by  following  tbe  dip),  In  tbe  other 
case  appeared  as  a  tact.  It  la  dllBcult  to  see 
how  this  difference  coald  affect  tbe  legal  rights 
of  tbe  parties,  unleas.  perbaps.  In  the  situation 
that  exlRted  in  tbe  principal  cose  the  presump- 
tion would  be  Indulged,  In  favor  of  the  plain- 
tiff, that  no  aucb  third  claim  had  been,  or  coald 
be,  so  located  on  the  vein  that  Its  owner  woald 
have  tbe  right  to  reach  the  ore  body  by  follow- 
ing the  vein  on  Its  dip.  The  Btatement  that 
there  was  a  possibility  In  the  principal  case 
that  a  claim  belonging  to  a  third  person  might 
have  been,  or  might  be,  so  located  on  the  vein 
that  tbe  ore  body  In  question  could  be  reached 
by  following  tbe  dip  trom  such  claim,  Is  made, 
notwithstanding  tbe  fact  that  the  court  decided 
that  tbe  Oden  claim,  which,  so  tar  as  appears, 
did  not  belong  to  either  party  to  the  action, 
could  not  reach  the  ore  body  by  following  tbe 
vein  on  Its  dip.  We  do  not  understand,  bow- 
ever,  that  tbe  court  by  so  deciding  exhausted 
the  possibility  ot  there  being  a  claim  that  could. 
The  diagram  printed  with  the  case  does  not 
63  L.  R.  A. 


show  whether  the  vein  strikes  across  tbe  Never 
Sweat  location,  but  If  It  continued  Id  the  same 
course  It  would  apparently  cross  the  two  located 
side  lines  of  that  claim,  which  would  then  be- 
come end  lines,  and  It  Is  apparent  from  the  di- 
agram that  If  those  side-end  lines  were  extended 
they  would  Include  the  ore  body  in  question. 
This  la  merely  by  way  ot  Illustrating  the  pos- 
■Iblllty  referred  to. 

If  the  view  expressed  in  LIndley  on  Ulnes.  | 
nes.  Is  correct,  via.:  that  the  effect  of  |  2S22, 
O.  B.  Rev.  BtaC,  Is  to  carve  out  ot  the  fee  which 
the  locator  acquires  a  separate  tee  with  respect 
to  ore  Indies  that  appertain  to  veins  apexing 
outside  the  lines  of  the  location,  there  Is  an 
apparent  difficulty  In  tbe  position  taken  by  the 
principal  case,  even  assuming  tbe  correctness  ot 
Its  theory  that  the  patent  grants  the  fee,  not 
to  the  surface  and  let^e  only,  bnt  to  tbe  land 
containing  the  apex  ot  the  ledge,  and  that  the 
common -law  principle  Hsgitc  ad  ooefum  at  oroum 
applies.  In  any  event,  this  grant,  as  the  opin- 
ion admits,  Is  subject  to  tbe  right  of  snother 
locator,  whose  claim  Is  properly  located  for  that 
purpose,  to  follow  his  vein  upon  Its  course 
downward  twneath  tbe  surface  covered  by  tba 
patent  If  tbls  right  exists  by  virtue  ot  an 
exception  of  the  fee  with  reapect  U>  the  dip 
of  such  vein.  It  would  seem  that  the  exception 
must  bo  at  least  coextensive  with  tbe  possibil- 
ity ot  a  claim  being  so  located  on  a  vein  apex- 
lug  without  tbe  lines  of  the  claim  In  which  the 
ore  body  la  found  that  such  ore  body  may  be 
reached  by  tollowlng  tbe  vein  on  Its  dip.  As- 
suming tbat  the  effect  of  that  statute  Is  to  ex- 
cept a  fee,  and  not  merely  to  reserve  so  ease- 
ment. It  Is  dlfflcult  to  see  how,  so  long  aa  this 
possibility  exists,  the  owner  of  the  claim  within 
the  Hues  of  which  the  ore  body  Is  found  can 
maintain  any  action  depending  npon  tbe  title 
to  such  ore  body,  unless,  a>  already  suggested, 
a  presumption  against  the  existence  of  such  a 
pOBBlblllty  be  Indulged  In  bis  favor.  The  fol- 
lowing quotation  from  the  principal  case,  how- 
ever, seems  to  Indicate  tbat  In  the  court's  view 
It  would  have  made  no  difference  If  It  had  ap- 
peared, as  a  fact,  that  tbe  vein  apexed  within  a 
claim  of  a  third  person :  "He  [the  claimant] 
may  assert  this  prima  facie  title  to  prevent  tn- 
trualon  by  anyone  who  cannot  ahow  tbat  he 
comes  with  the  light  acquired  by  a  compUaDce 
with  the  provisions  of  the  atatnte."  It  may  b«i 
even  on  the  assumption  that  the  effect  of  the 
statute  la  to  except  a  tee,  that  the  owner  at  a 
claim  would  have  It  In  his  power  to  prevent 
anyone  not  eetabllshlDg  a  right  to  follow  tha 
vein  on  Its  dip,  from  availing  himself  ot  ths 
Implied  easementa  with  respect  to  tha  othet 
ground  wltbln.tbe  lines  of  the  claim  that  may 
be  eesentlsl  to  the  exploitation  of  the  ore  In 
question ;  but  this  would  be.  not  by  virtue  ot 
his  ownership  of  the  ore  body,  but  because  tbe 
Implied  easements  to  which  the  ground  Is  sub- 
ject can  only  be  availed  of  by  tbe  owner  of  tha 
fee  ot  the  oce  body  to  which  they  are  appurte- 
nant. If  the  entire  right  as  to  tollowlng  the 
dip  Is  a  mere  eaaement.  and  not  •  fee,  the 
objection  here  considered  does  not,  ot  course, 
apidy,  since  one  having  no  title  Could  not  defeat 
even  an  action  of  ejectment  by  virtue  ot  ths 
exlntence  In  a  third  person  of  a  mere  eaaeneot, 
as  distinguished  trom  a  tee, 

XIII.  Ifitoelloneovs; 

No  location  can  be  made  on  the  middle  part 
of  a  lode,  or  otherwise  tbon  at  the  top  or  apex, 
which  will  enable  tbe  locator  to  go  beyoad  bis 
line.  Iron  Silver  Uln.  Co.  v.  Murphy,  a  Fed. 
308  (charged  to  Jury  by  Hailett,  V.  J.I. 

In  Hymon  v.  Wheeler,  29  Fed.  B4T,  the  north- 
ern end  of  the  plaintiff's  location  was  nearly 
parallel   with  defendant's  elgltn.  located  boom 
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..t;  •nd  Iti  nortbarl;  end  Una  -w** 
no  feet  Dortlierlr  at  the  (oatheni  end  line  of 
^feoduit'B  ctalm.  The  conrt  cbarsed  tbat  tb« 
plaintiff.  In  order  to  follow  Ibe  dip  ol  bis  vein 
into  the  dcfsidBnt'a  iootlon,  must  ibow  an 
■pez  er  outcrop  within  his  own  clB,lm  u  lu 
-Mutli  ■■  the  defendant'!  claim  extended. 

In  auertlnK  the  right  to  follow  a  vein  on  Its 
-dip  without  the  Bide  llnee  of  one's  location  and 
Into  another'*  location,  the  former  mnat  ahow 
the  outcrop  or  apex  of  luch  Teln  oi  lode  to  be 
In  bla  own  location  IhrouBhont  the  pound  Is 
«ontrovecay,  belni  the  extent  of  the  locatloni 
parallel  to  each  otboi.  CbeeHnao  T.  Shreere, 
M  Fed.  TIJ7. 

WUIe  the  owner  of  a  vein  ma;  follow  It  In 
Ita  dcacent  Into  anotlier'a  territory  beyond  hla 
«WQ  Bide  llnea  he  cannot  beyond  hla  end  llnea ; 
and  the  vein  beyond  thoae  end  llnea  la  aubject  to 
tnnher  dlacovery  and  appropriation.  Larkln  v. 
Upton,  144  C.  8.  19,  36  L.  ad.  8S0,  13  Bap.  Ct 
B«p.  ST4. 

Tbe  right  to  follow  the  dip  eilMa  if  the  atat- 
story  reqalrementa  have  been  complied  with,  Ir- 
respective of  wbetber  It  baa  been  eipirsily 
Xlven  by  the  patent  or  not.  Doe  v.  Waterloo 
MIn.  Co.  B4  Fed.  93B. 

In  determining  the  extralateral  righta  the 
patent  to  the  claim  la  not  neceBsarlly  conclusive 
aa  to  tbe  conraa  and  direction  of  tbe  vein 
through  the  claim,  although  It  purporta  to  de- 
scribe tbe  aame,  bnt  the  real  tact  In  tbat  reapect 
<nay  t>e  ahown.  Conaolldated  Wyoming  Qold 
iOa.  Co.  V.  Champion  Hln.  Co.  6S  Fed.  S40. 

The  location  aa  made  on  the  anrface  by  tbe 
locator  detetmlnea  tha  extent  of  rights  below 
tbe  Burfaca.  Del  Monte  Mln.  h  Ulll.  Co.  v. 
Last  Chance  Uln.  k  Ulll.  Co.  ITl  O.  B.  56,  48 
L.  «d.  72,  18  Sup.  CL  Bap.  8»S. 


The  actual  poBaeaaion  of  the  apex  of  •  vain 
In  tbe  anrface  of  a  claim  extends  to  all  that  ba- 
longa  to  the  claim,  and  Is  aanclent  to  support 
an  action  of  treapasa  agalnat  a  party  Interfer- 
ing with  tbe  vein  on  ita  dip  underneath  tbe  sur- 
face of  another  claim.  Montana  Uln.  Co.  v.  St. 
LoulB  Uln.  k  Mill.  Co.  42  C.  C.  A.  115,  103  Fed. 

A  complaint  In  an  action  for  trespaaa  wblcb 
alleges  tbat  tha  complainant  owns  all  the  pre- 
ciouB  metal  contained  In  any  vein  or  lode  of  mln- 
erai-bearlng  rock  through  Ita  entire  depth  wbosa 
apei  la  w'thln  the  aarface  Of  hla  lode  mining 
claim,  and  tbat  tbe  orea  In  controversy  were 
mined  through  a  vain  which  m>  apeies  witbin 
tbe  surface  of  Che  claim,  Is  snlltclent  wlfiiont 
expressly  alleging  that  the  discovery  vein  of  th* 
plalnCIII'a  claim  mat  In  any  particular  direction, 
or  that  Its  strike  would  intersect  tbe  end  lines, 
or  tbat  It  runs  lengthwlae  of  the  claim  tatber 
than  across,  or  tbat  It  dips  In  any  given  dlrae- 
tlon.    Ihii. 

Ledges  are  to  be  followed  between  end-Una 
planes  without  any  limitation  a*  to  dip  or 
conrsea.  Bunker  Hill  k  B.  Uln.  *  Concentrat- 
ing Co.  V.  Bmptre  State-Idaho  Hln,  k  Develop- 
ing Co.  108  Fed.  189. 

A  patentee  of  a  claim  under  the  act  of  ISM 
cannot  "adverae"  in  the  land  offlee  tbe  appll- 
cBllon  of  a  locator  of  another  claim  for  a  pat- 
ent In  the  nsual  form,  under  the  act  of  ^1872, 
upon  the  eround  tbat  tbe  rlgbt  to  follow  tb* 
vein  on  Ita  dip,  given  by  such  a  patent,  would 
conflict  with  hla  own  rlgbta  nnder  tbe  act  of 
1866,  aa  the  courts  may  protect  hla  rlgbta  un- 
der the  act  of  18B6,  notwithstanding  tbe  lasn- 
ance  of  tbe  patent.  New  York  Hill  Co.  v.  Bock; 
Bar  Co.  6  Land  Dec.  SIS.  O.  H.  P. 


TEXAS  SUPREME  COtTRT. 


CharlM  McCABTT. 


A.  TSlcaae  1b  fall  h;  one  Injnred  by  tbe 
acSllKCBce  •(  ■  Fallraad  eonapBn;, 
apoB  m,  eoaaldcratlon  KdcqoBte  for 
the  iKjBrr  then  knovrn,  cannot  be  set 
aside  on  tbe  ground  of  mistake,  upon  the 
■absequent  discovery  of  Internal  Injuries  not 
known  or  tnspected  at  the  time  of  tbe  set- 
tlement, and  a  recovery  permitted  for  sucb 
Injuries,  altboagb  the  compensation  received 
ia  wholly  inadequate  In  view  of  tbe  Injuria* 
actoally  received. 

(January  SI,  1901.) 

QDES'nONS  certified  by  the  Court  of  Civil 
Appeals  for  tbe  First  Supreme  Judicial 


NoTB. — The  right  of  a  person  executing  a  re- 
leaae  for  pteaent  Injurlea  to  recover  for  those 
-snbseqaently  developing  was  considered  In  Och 
-v.  Missouri,  K.  ft  T.  B.  Co.  (Uo.)  S6  L.  K.  A. 
442,  but  In  that  case  tbe  right  vae  expressly 

As  to  tbe  effect  of  Ignorance  of  a  fact  upon 
the  surrender  or  cancelation  of  an  Insurance 
policy,  see  RIege]  v.  American  L,  Ina,  Co.  (Pa.) 
11  L.  R.  A.  857,  alR  .  .  ,>^™ud  appeal.  IB  L. 
It.  A.  166:  BU''  uuu>:Ba  v.  New  lork  Uut,  Ins. 
•r\>.  (N.  Y.f  20  L.  R.  A.  887. 
03  L.  B    A. 


DiBtriet,  which  troM  upon  an  appeftl  by  de- 
fendant trom  a  judgment  of  the  District 
Court  for  Waller  County  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  personal  injuries  caused  hj  defendant's 
negligence  and  which  were  allied  not  to 
have  been  included  in  the  release  given  by 
plaintilT  to  defendant  for  the  injuries  caused 
by  tbe  accident.     Reply  fiuiorable  to  defend- 

The  facta  a 

Messrs.  Ba 
ett  and  Frank  Aadzeirs,  for  appellant : 

The  release  could  be  impeached  only  for 
fraud,  and,  the  uncontradicted  evidence 
showing  that  the  plaintiff  fullv  understood 
it  at  the  time  he  signed  it,  and  knew  that  its 
purport  and  effect  were  a  Bettlemeut  in  full 
for  all  injuries  received  by  him  in  the  Fair- 
banks wreclt,  he  could  not  recover  for  an  in- 
jury unlcnown  to  the  parties  at  that  time  and 
not  considered  In  them,  if  any  such  existed. 

Seeley  v.  Citxzena'  Traction  Co.  179  Pa. 
334,  36  Atl.  229;  Kane  v.  Chester  Traction 
Co.  186  Pa.  140,  40  Atl.  320;  Rid^al  v.  Oreat 
Western  R.  Co.  1  Post.  &  F.  706;  Bomuth  v. 
Metropolitan  Street  R.  Co.  129  Mo.  629,  31 
S.  W.  B03;  EowxUke  v.  MHicaMkee  Electric 
11.  rf  Light  Co.  103  Wis.  472,  79  N.  W.  762; 
Alabama  rf  V.  R.  Co.  v.  Tumiuil,  71  Miss. 
1029,  16  So.  347;  SquWes  v.  Amhergt,  145 
MaM.  192,  13  K.  E.  809;  JfatM  v.  Ohieaga, 
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S.  d  0.  B.  Co.  109  Iowa,  260,  70  N.  W.  «31, 
80  N.  W.  315. 

The  release,  being  manifeatly  intended  to 
cover  all  injuries  received  by  the  plaintiff  in 
the  Fairbanks  wreck,  whatever  they  might 
be,  could  only  be  considered  and  set  aside  or 
suBtaiued  as  a  whole  by  the  jury,  and  a  con- 
sideration of  its  Don- application  to  injuries 
which  the  plaintiff  received,  but  of  which  he 
did  not  know  at  the  tiioe  ot  executing  the  re- 
lease, and  which  he  claims  he  did  not  con- 
aider,  Is  a  contradiction  of  the  terms  ot  a 
written  instrument,  and  cannot  be  allowed. 

Soundtrec  v.  Oilroy,  57  Tei.  176;  Bigfutm 
V.  Talbot,  51  Tes.  460;  Floyd  v.  Browner,  1 
Tex.  App.  Civ.  Ca8.  (WhiU  4  W.)  |  135,  p. 
63;  Bilcher  v.  Ualhall,  57  Tex.  IT;  Cooper 
v.  UcCrititiain,  33  Tes.  383,  7  Am.  Rep.  268; 
Bntner  v.  Strong,  61  Tex.  556;  Bedwell  v. 
Thompaon.  25  Tex.  Bupp.  246;  Wright  v. 
Hoyt,  34  Tex,  253;  SauMdorg  v.  Brocfc,  30 
Tex.  421;  Smith  v.  Garrett,  29  Tex.  48; 
kockaiorc  v.  Dai'enport,  14  Tex.  602,  S6  Am. 
Dec.  132;  Me^ichael  v.  Jarvia,  78  Tex.  673, 
18  S.  W.  Ill ;  Eekford  v.  Berry,  87  Tex.  421, 
28  S.  W.  937 ;  Collitit  v.  Ball,  82  Tex.  2fi7, 
17  S.  W.  ai4;  Vickery  v.  Bobba,  21  Tex,  674, 
73  Am.  Dec.  238 ;  Lanta  v.  Sguyrea,  45  Tax. 
387 ;  Stint  v.  Whits,  24  Tex.  653 ;  Heiden- 
heimer  v.  Bavman,  84  Tex.  182,  IS  S.  W. 
362;  Iiiinch  v,  Or(Iie6,  70  Tex.  730,  8  S.  W. 
515:  Soeil  v.  Hodden,  85  Tex.  187,  19  S.  W. 
1087 ;  McCauley  v.  Long,  61  Tex.  80- 

.Vesars.  J&ool)  C.  B«ldvlii  and  J.  V. 
Meek,  with  ifr.  R.  E.  Banaay,  for  appel- 
lee. 

Oainea,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

T^ie  case  comes  to  us  upon  a  certified  ques- 
tion.    The  certificate  is  as  follows; 


"Appellee,  while  a  passenger  upon  one  of 

ipeliant's  passenger  trains,  was  injured  in 

ised  by  the  actionable  negligence 


ot  appellant.  He  was  promptly  taken 
pellBJit's  infirmary  at  Houston,  that  his  in- 
juries might  be  dressed  and  cared  for. 
While  there  appellant's  claim  agent  began 
to  negotiate  wiUi  him  for  the  settlement  of 
hie  claim  against  the  company.  At  that 
time  appellee  appeared  to  have  sustained  no 
other  injury  except  a  dislocation  of  his  an- 
kle, and  it  was  shown  hy  the  evidence  that 
no  other  injuries  were  considered  by  the  par- 
ties to  the  settlement,  ajid  no  other  injuries 
entered  into  and  in  fact  formed  any  part  of 
the  coneideration  (or  the  settlement,  except 
the  loss  of  the  watch,  which  was  included  in 
the  siettlement  at  a  valuation  of  {30.  Neith- 
er the  appellant's  agents  nor  appellee  knew 
or  suspected  injury  to  any  other  part  of  ap- 
pellee's person,  and  appellee  exercised  rea- 
sonable care  to  ascertain  if  he  was  otherwise 
injured.  The  sum  accepted  in  settlement  was 
grossly  inadequate  and  out  of  proportion  to 
'he  injuries  to  other  portions  of  his  body, 
which,  though  at  that  time  unknown,  were 
shortly  thereafter  discovered  to  exist,  and 
appellee  could  not  have  been  induced  to  set- 
tle for  the  sum  named  in  the  release  had  he 
been  aware  of  his  real  condition.  When  the 
amount  was  agreed  upon,  appellee  executed 
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a  release  in  writing,  which  waa  prepared  bf 
the  company's  agent  tor  his  signature.  Said 
release  is  in  the  following  language: 

"  "Know  all  men  by  these  presents,  that  I, 
Charles  MoCarty,  of  the  town  of  Welborn, 
Texas,  for  and  in  consideration  of  the  sun 
of  four  hundred  and  thirty  dollars  to  me  in 
hand  paid  by  the  Houston  &,  Texas  Central 
Railroikd  Company,  of  the  state  of  Texas, 
have  remised,  released,  and  forever  dis- 
charged, and  by  these  presents  do,  for  myself, 
my  heirs,  executors,  administrators,  and  as- 
signs, remise,  release,  and  forever  discbarge, 
the  Houston  ft  Texas  Central  Bailroad  Com- 
pany of  and  from  all  and  all  manner  of  ac- 
tion and  actions,  cause  and  causes  of  ac- 
tion, suits,  debts,  dues,  sums  of  money, 
claims  and  demands  whatsoever  which  I  had 
or  have  now,  or  which  I  or  my  heirs,  execu- 
tors, administrators,  or  assigns  can,  shall,  or 
may  have,  by  reason  ot  any  dams^  or  per- 
sonal injury  sustained  by  me  in  the  wreck 
of  the  south-bound  passenger  train,  No.  4, 
of  said  Houston  &  Texas  Central  Railroad  at 
Fairbanks  yesterday  morning  at  five  o'clock, 
oa  which  train  I  was  a  passenger,  and  oa 
my  way  from  Welborn  to  Houston,  or  by 
reason  of  any  matter,  cause,  or  thing  what- 
soever. In  testimony  whereof,  T  have  here- 
unto set  my  hand  and  seal  on  this,  the 
twenty-eiffhth  day  of  April,  1897. 

■'•[Signed]     Chas.  McCarty.        [L.  S.] 

'  J.  R.  Stuart, 

E.  I..   Adams.' 


"  TVitnes 


"Shortly  after  the  execution  of  this  re- 
lease, appellee  discovered  that  he  had  sus- 
tained injuries  to  his  spine  and  bowels,  which 
were  of  a  much  graver  and  more  permanent 
nature  than  the  injuries  settled  for.  and 
which  would  practically  destroy  his  useful- 
ness for  the  remainder  of  his  life.Whereupon 
he  brought  Uiis  suit  to  set  aside  the  release 
and  recover  for  the  additional  injuries.  The- 
grounds  upon  which  he  sought  to  set  it  aside 
were  that  both  he  and  appellant's  agents 
were  mistaken  in  supposing  he  had  sustained 
no  other  injuries  than  a  dislocated  ankle; 
that  no  other  injury  save  that  to  the  ankle 
was  considered  or  entered  in  any  way  into- 
the  settlement;  that  he  could  not  have  been 
induced  to  settle,  had  he  known  of  these 
other  and  graver  injuries;  and  that,  believ- 
ing and  having  reason  to  believe  that  be  had 
no  other  claim  against  the  company,  he  was 
induced  to  receipt  them  in  full  in  the  general 
terms  used  in  the  release.  The  question  of 
primary  liability  on  the  part  of  appellant, 
and  the  issue  of  mistake  as  affecting  the  va- 
lidity of  the  release,  in  so  far  as  it  purported 
to  be  a  bar  to  recovery  for  the  unconsidered 
injuries,  were  submitted  to  a  jury,  and  the 
trioJ  resulted  in  a  verdict  for  appellee:  the 
recovery  being  confined  by  the  charge  of  the 
court  to  only  such  damages  as  appellee  had 
Buatained  by  reason  of  the  unconsidered  in- 
juries; no  damages  being  allowed  for  the  in- 
jury to  the  ankle,  which  the  couri  held  had 
been  settled  for  in  full,  as  evidenced  by  th» 

"The  question  presented,  and  which  we  r«- 
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■pectfully  certify,  ia  as  follows:  Can  the 
release  in  queation  be  get  aside,  except  Id  bo 
T^r  aa  it  evidcneea  a  ditcharKe  for  mjurlea 
to  the  ankle,  on  parol  proof  that  the  parties 
thereto  were  mistaken  in  BuppoBing  that  the 
injury  to  the  ankle  was  the  only  injury 
which  appedlee  had  austained;  it  aUo  being 
iWithatani' 

't  tbe  other  _  , _  

:iot  have  been  executed  T' 
In  Gilliam  v.  Alford.  68  Tex.  267.  8  8.  W. 
757,  the  court,  apeftking  through  the  late 
Chief  Justice  Stayton,  and  quoting  from 
Pomeroy's  Kquity,  announced  the  rule  in  re- 
gard to  voluntary  settlements  as  follows; 
'The  rule  in  such  cases  is  that  'voluntary 
•ettlementa  are  so  favored,  that  if  a  doubt 
or  dispute  exists  between  parties  with  re- 
spect to  their  rights,  and  all  have  the  same 
knowledge  or  means  of  obtaininf^  knowledge 
concerning  the  circumstances  involving  those 
rights,  and  there  is  no  fraud,  misrepresenta- 
tion, concealment,  or  other  misleading  inci- 
dent, a  compromise  into  which  they  have 
voluntarily  entered  must  stand  and  be  en- 
forced, although  the  final  issue  may  be  diF- 
fercnt  from  that  which  was  anticipated,  and 
althouc;h  the  disposition  made  by  the  parties 
in  their  agreement  may  not  be  that  which 
tho  court  would  have  decreed,  had  the  con- 
troversy been  brought  before  it  for  deci- 
sion.' "  We  are  unable  to  see  any  circum- 
stance in  thia  case  to  take  the  release  out 
of  the  general  rule.  The  appellee,  who  was 
the  plaintiff  in  the  court  below,  had  at  least 
the  same  knowledge  and  the  same  means 
of  obtaining  knowledge  as  the  appellant,  and 
if  there  was  no  fraud  in  the  transaction  the 
■ettlement  was  binding  upon  him.  That 
where  a  party  who  has  a  claim  against  an- 
other for  personal  injuries  agrees  upon  a  set- 
tlement of  his  claim,  and  accepts  a  sum  of 
money  or  other  thing  of  value  in  settlement 
of  such  claim,  he  is,  in  the  absence  of  fraud 
or  concealment,  concluded  by  the  settlement, 
is  a  proposition  sustained,  as  we  Uiink.  by 
the  great  weight,  if  not  by  an  unbroken  line, 
of  authority.  We  cite  some  of  the  cases: 
Rideal  V.  Great  Western  R.  Co.  1  Post.  &  1 . 
70S:  Koaalke  v.  MUaaukee  Electric  R.  d 
Light  Co.  103  Wis.  472,  79  N.  W.  762 ;  Seelev 
V.  <7i/irCTiB'  Traction  Co.  179  Pa.  334,  36  Atl. 
229;  Alabama  &  V.  R.  Co.  v.  Tumbull,  71 
Miss.  1020,  le  So,  346;  ffomufh  v.  1/etro- 
polilan  Street  R.  Co.  120  Mo.  643,  31  S.  W. 
903.  The  caae  Brat  cited  {Ridsal  v.  Great 
TPeetem  R.  Co.)  was  very  like  the  case  be- 
fore us.  in  the  respect  that  the  injuries,  at 
the  time  of  the  release,  appeared  trivial,  but 
that  there  was  testimony  tending  to  show 
thst  afterwards  they  proved  to  be  serious  and 
permsnent.  In  the  charge  to  the  jury  the 
court  Kays:  "No  doubt,  a  man  might  well 
be  ready  to  take  a  certain  sum  in  satiafaction 
of  such  injuries  aa  he  was  sensible  of.  which 
would  not  be  any  equivalent  for  serious  and 
permanent  injuries.  Still  if,  in  fact,  a  man 
has  done  ao,  he  is  bound  by  his  bargain."  In 
tie  Wiaconein  Case  {Kovmlke  v.  Mitiraukte 
Electric  R.  d  Light  Co.)  the  court  disposes 
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of  the  queation  of  a  miatake  of  fact,  and 
thus  onnouncea  the  limitations  upon  the  rule 
which  justiBes  on  interference  by  the  court* 
upon  that  ground :  "The  most  philosophi- 
cal deSnition  we  have  found  Is  that  presented 
by  Pom.  £q.  Jur.  {  83B:  'An  unconscious 
ignorance  or  forgetfulnesa  of  the  existence 
or  nonexistence  of  a  fact,  past  or  present, 
material  to  the  contract.'  This  definition 
contains  several  elements,  each  of  which,  as 
above  suggested,  must  be  explained  and  qual- 
ified in  its  practical  application.  Thus,  the 
igDorauce  must  be  unconscious;  that  is,  not 
a  mental  state  of  conscious  want  of  knowl- 
edge whether  a  fact  which  may  or  may  not 
exist  does  so.  Kerr,  Fraud  ft  Mistake,  433. 
This  Idea  is  involved  in,  and  furnishes  a  reo^ 
son  for,  the  exception  pointed  out  by  Dixon, 
Ch.  J.,  in  Ifurd  v.  Ball,  12  Wis.  112,  127,  on 
authority  of  Kelly  v.  Solari,  9  Meea.  4  W. 
54,  viz,  where  a  party  enters  into  a  contract, 
ignorant  of  a  fact,  but  meaning  to  waive  all 
inquiry  into  it,  or  waives  an  investigation 
after  his  attention  has  been  called  to  it,  ha 
is  not  in  mistake,  in  the  legal  sense.  These 
limitations  are  predicated  upon  common  ex- 
perience, that,  if  people  contract  under  such 
circumstances,  they  usually  intend  to  abid* 
the  resolution  either  way  of  the  known  un- 
certainty, and  have  insisted  on  and  received 
consideration  for  taking  that  chance." 

The  coses  relied  upon  b^  counsel  for  ap- 
pellee do  not,  in  our  opinion,  auataiu  their 
contention.  We  will  notice  some  of  thero. 
In  Lijall  V.  Edwards,  Q  Hurlat.  &,  N.  337,  the 
defendants  to  an  action  of  trover  pleaded  a 
release ;  and  the  plaintiff  replied,  in  sub- 
stance, that,  the  defendants  being  insolvent, 
they,  in  connection  with  the  other  creditors, 
and  in  consideration  of  an  assignment  of  the 
property  of  the  defendants  for  the  benefit  o( 
all  their  creditors,  executed  the  release,  but 
that  at  the  time  of  its  execution,  without  de- 
fault on  their  part,  they  were  ignorant  that 
their  goods  had  been  converted.  Upon  de- 
murrer it  was  held  that  the  replication  was 
good.  There  the  claim  in  dispute  was  a  dis- 
tinct cause  of  action,  of  which  the  pTaiutifTs 
had  no  knowledge,  and  of  the  existence  of 
which  they  had  no  reason  to  suspect  at  the 
time  the  discharge  was  executed.  It  seema 
to  us,  the  release  was  properly  construed  not 
to  embrace  such  claim.  The  gist  of  the  rul- 
ing in  Raviiden  v.  Bylton,  2  Ves.  Sr.  304,  ap- 
pears in  the  following  headnote:  General 
release  from  a  sister  to  a  brother  not  bind- 
ing oa  to  particular  rights  under  the  mar- 
riage settlement  or  articles  of  the  parents; 
the  sister  being  ignorant  of  them,  and  the 
brother  having  covenanted  that  he  was  seised 
in  fee,  contrary  to  the  fact.  In  passing  up- 
on the  release.  Lord  Hardwicke  says :  "The 
strongest  and  most  material  objection  is  the 
release;  but  I  am  of  opinion  it  would  not  be 
construed  as  a  release  of  this  demand,  either 
in  point  of  law  or  in  a  court  of  equity.  First, 
it  is  certain,  that  if  a  release  is  given  on  a 
particular  consideration  recited,  notwith- 
standing that  the  release  concludes  with  gen- 
eral words,  yet  the  law,  in  order  to  prevent 
such  surprise,  will  construe  it  to  relate  to 
the  particular  matter  recited,  which  was  un- 


TBZU  ScPfiXHB  CotlBT. 


JUI.. 


ter  in  dispute  wkb  ths  rdeau  of  a  KpM-atA 
demiind.  The  case  of  Lwmles  v.  Wabiuh  R. 
Co.  22  C.  C.  A.  60,  43  U.  B.  App.  4TS,  76  F«d. 
60,  is  more  like  tbe  cute  before  us.  But  in 
that  caw  the  rs]eue  apeciSed  oeiUin  inju- 
ries, but  concluded  with  a  general  release  of 
all  demands  growing  out  of  the  accident. 
In  tbeir  opinion  the  court  ssya:  "We  put 
our  judgment  upon  the  facts  stated  in  tiiis 
bill,  to  wit,  that  both  parties  supposed  oom- 
plainant  bad  received  certain  Injuries,  the 
extent  and  character  of  which  were  consid- 
«red  and  discussed  with  reference  to  the  time 
which  the  injured  par^  would  probably  lose 
in  consequence  thereof.  In  ttioit  a  case,  if 
a  release  is  given,  apecific&lty  mentioning 
the  particular  injuries  known  and  considered 
as  the  t)asis  of  settlement,  general  language 
following  will  be  held  not  to  inolude  a  par- 
ticular injury  then  unknown  to  both  parties, 
of  a  character  so  serious  as  to  clearlj  indi- 
cate that  if  it  had  been  known  the  release 
would  not  have  been  signed.  This  jurisdie- 
tion  is  well  known,  and  has  frequently  been 
applied  In  cases  of  release  affecting  property 
Tights,  both  in  courts  of  law  and  equity. 
This,  it  seems  to  us,  is  a  mere  application 
of  the  rule  announced  by  Lord  Eardwicke  in 
the  case  of  Ramadan  v.  Hylton,  above  cited. 
The  same  rule  was  apfdied  in  the  case  of 
Pnion  P.  a.  Co.  V.  Artiat,  23  L.  R.  A.  581,  0 


C.  G.  A.  14,  10  n.  S.  App.  612,  60  Fed.  366. 
The  other  cases  cdted  t>y  appellee  are  less 
applicable  to  the  facts  before  us,  and  require, 


e  think,  no  especial  comment.  The 
before  us  is,  in  our  opinion,  clearlv  distin- 
guishable from  Lj/all  v.  Edioardt,  cited 
above.  There  the  unknown  matter  was  a 
separate  cause  of  action,  which  could  not 
have  been  concluded  by  a  judgment  upon  the 
claims  which  were  in  contemplation  of  the 
parties  at  the  time  the  release  was  executed. 


Here  there  is  but  one  cause  of  action,  and, 
if  the  plaintiff  had 'sued  and  recovered  for 
the  injuries  of  which  he  had  knowledge  at 
the  time  of  the  release,  he  would  have  been 
precluded  from  an  additional  recovery,  'niia 
case  ia  also  clearly  to  be  distinguished  frouk 
the  Zrumley  Oa»e  and  the  other  cases  on  that 
line.  In  Uiose  eases  the  contract  was  neith- 
er set  aside  nor  impaired  by  reason  of  any 
mistake  of  the  parties  to  tbe  release.  There, 
by  a  rule  of  construction,  the  operation  of 
the  release  ia  restricted  to  the  particulars 
mentioned.  Here  no  particular  injuries  are 
mentioned.  Tbe  release  is  of  all  damages 
which  have  accrued  or  which  may  accrue  to 
the  plaintiff  by  reason  of  the  accident  in 
which  he  was  injured.  Here,  then,  the  terms 
of  the  release  are  not  to  be  mistaken,  and 
the  contract  is  not  open  to  eonstruetion.  Ia 
the  face  of  such  an  instrument,  it  cannot  be 
said  that  all  the  injuries  which  might  be  de- 
veloped as  a  result  of  the  accident,  whether 
known  or  unknown,  were  not  in  the  contem- 
platitm  of  the  parties  to  the  instrument,  and 
were  not  embraced  within  its  terms.  In  all 
such  cases  the  damages  are  ascertainable  in 
a  legal  sense,  but  in  fact  are  uncertain  ia 
amount.  Until  the  extent  of  the  injuries 
has  been  clearly  developed,  they  may  b« 
more  or  less  than  appearances  would  indi- 
cate, and  therefore  in  every  settlement  of  tbe 
character  of  that  under  consideration  the 
parties  take  the  chances  of  future  develop- 
ment,— the  one  of  paying  more  than  an  ade- 
quate compensation  for  the  wrong  inflicted, 
and  the  other  of  receiving  less. 

Our  conclusion  is  that  the  release  embra> 
ces  all  damage*  resulting  from  the  injurie* 
of  the  plaintiff,  and  that  it  cannot  be  varied 
by  parol  evidence  tending  to  show  that  other 
injuries  than  that  to  the  ankle  were  not  ht 
the  contemplation  of  the  partie*. 

We  therefore  anttoer  tlu  guestion  in  tJt* 
neffatiw. 


VERMONT  SDPHmO!  COURT. 


Uyion  T.  CHASE  et  ol. 
(T8  Tt.  176.) 

Vftltare  to  dlavlose  to  persona  sIvbIbb 
>B  »Be>t'a  boMd  In  Ig:norsnce  of  the 
fact,  tbBt  be  bas  been  short  In  his  bc- 
eaunti.  and  Is  retained  In  bts  emplarmeot 
only  on  condition  tbat  be  pays  tbe  shortage 
and  eiecutes  a  new  bond.  Is  sach  a  fraad 
en  tbeIr  rights  as  will  diseharts  them 
(rom  all  liability  on  tbe  bond. 
(March  S,  1900.) 

EXCEPTIONS  by  defendants  to  rulings  of 
the  Washington  County  Court  made 
during  the  trial  of  an  action  on  an  agent's 
bond  given  by  defendants  to  plaintiff  which 
Nora. — As  to  liability  on  gusrantv  or  surety 
•bllgntloD  obtained  by  frano,  see  also.  In  this 
•eriei.  Paye  v.  K>«ltey  (N.  Y.)  21  L.  R.  A. 
40S,  and  nots,  and  Ikcbman  v.  Block  (La.) 
SB  L.  R.  A.  3B(I. 
B3  L.  R.  A. 


resulted  in  a  judgment  in  plalntifTa  favor. 


The  facts  are  stated  in  the  opinion. 

Uettrt.  Bentor  *  GoddKrd,  for  defend- 
ant Marvin : 

It  was  the  duty  of  the  plaintiff,  having  an 
opportunity,  to  put  the  sureties  to  this  bond 
in  tbe  same  condition  they  were  in  as  to 
knowledge  about  Chase's  responsibility  aiid 
honesty. 

Sooy  V.  Slate,  39  N.  J.  L.  143. 

Neither  in  morals  nor  in  law  can  an  oUlge* 
stand  by  and  knowingly  allow  an  obligor  to 
take  a  risk  which  the  former  knows  the  lat- 
t«r  has  no  intention  to  assume. 

Booji  T.  State,  39  N.  J.  L.  144;  Bmith  t. 
Bank  of  Scotland,  1  Dow,  P.  C,  S72;  Doitgh- 
1y  V.  Sn'KagB,  29  Conn.  156;  Brandt,  8ure^ 
ship  A  Guaran^,  {  419;  I  Story,  Eq.  Jur.  t 
215. 

When  these  transactions  of  Ohase  were  of 
such  a  character  that  it  was  their  duty  to 
Inform  the  sureties  on  the  old  bond  l>ef«r« 
they  could  hold  them  liable  for  any  futur* 
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fill 


mhorUtfM,  it  Mrt&inly  wh  tbdr  duty  to  in- 
totia  tbs  new  surctiea  of  these  transactioiiB. 

Brandt,  Suretyship  ft  Guaranty,  f  419. 

To  receiTe  a  surety  known  to  be  acting  up- 
on the  belief  that  there  are  no  unuaual  cir- 
cumstancea  by  which  hia  risk  will  be  mate- 
ria.Ily  increoMd,  well  knowing  that  there  are 
Buch  circumstances  and  having  an  oppor- 
tunity to  make  them  known  and  withholding 
tliem,  must  be  regarded  as  a  legal  fraud  by 
which  the  aurety  will  be  released  from  his 
contract. 

Franklin  Bank  y.  Cooper,  86  Me.  179; 
Smtk  T.  Jonelyn,  40  Ohio  St.  409;  Doughty 
T.  Bavage,  28  Conn.  140;  Bmith  v.  Bank  of 
Bootland,  1  Dow,  F.  C.  202;  Oravea  v.  heb- 
OHOK  Sat.  Bank,  10  Buab,  23,  IQ  Am.  Rep. 
60;  Lee  v.  Jonet.  14  C.  B.  N.  8.  388;  Ouor- 
dioH  Fire  A  Life  Aiaar.  Co.  t.  Thompson,  68 
CaJ.  209,  9  Pac  1;  Dinamorv  t.  Tidball,  34 
Ohio  St.  418. 

Plaintiff  was  bound,  in  point  of  law,  to 
diacloBe  ta  Marvin  and  his  codefendante  all 
the  facts  witbin  its  knowledge  that  it  was  in 
may  'way  material  tha.t  t^e  surety  should 
know,  and  whether  it  neglected  to  diaclose 
tiioBe  facts  from  one  motive  or  another  is 
an ti  rely  immateriaL 

Roilton  V.  Matheu>8,  10  Clark  &  F.  934; 
WUmingtnn,  C.  d  A..  R.  Co.  y.  Ling,  18  S.  C. 
116;  United  State*  L.  Int.  Go.  v.  aalmon,  91 
Htm,  G36,  36  K.  Y.  Supp.  830;  Common- 
vealth  Bidg.  d  L.  Co.  v.  Fromlet,  6  Ohio 
Bee.  184;  Horruon  v.  Lumbermen  <£  If.  Jna. 
Co.  B  Mo.  App.  40;  Morse,  Banks  k  Banking, 
3d  ed.  S  SI,  and  note  1;  2  Parsons,  Coutr. 
267 ;  Story,  Eq.  Jur.  S  324. 

Me»»r».  DtUiiiEbk^  Hnae,  A  How- 
Imnd,  for  plaintiff: 

The  creditor's  failure  to  inform  the  sure- 
ties of  the  principal'a  previous  shortage  did 
not  discharge  the  aureties,  inasmuch  as  the 
anrrounding  circumatances  lack  several  of 
tbe  ingredients  necessary  to  bring  the  case 
within  the  applicable  rule  of  law. 

The  shortages  did  not  amount  to  embezzle- 
ment or  dishonesty.  They  were  the  "breach- 
es of  duty  and  contract  obligations"  held  in 
Watertou>n  F.  In*.  Co.  v.  Bimmona,  131 
Mass.  86,  41  Am.  Rep.  196,  and  LanoathiTe 
Inn.  Co.  V.  Callahan,  68  Minn.  277,  71  N. 
W.  261,  to  involve  no  obligation  on  the  cred- 
itor, in  the  absence  of  inquiry,  to  inform  the 
mreties. 

The  basis  of  the  defense  of  nondiscloiure 
is  fraud. 

Hotoe  Uach.  Co.  v.  Farrington,  82  N,  Y. 
181;  North  Britith  fm.  Co.  v.  Lloyd,  10 
Kxch.  S23. 

There  is  no  obligation  on  the  naater  to 
diaclose  facta  not  a  "material  part  of  the 
ta«nsaetion  Itself  between  the  creditor  and 
hia  d^tor  to  which  the  Buretyship  relates." 

WylAM  y.  Labouohere,  3  De  Q.  &  J.  609 ; 
Hamilton  v.  Wataon,  IS  Clark  k  F.  109; 
Magee  v.  Manhattan  L.  Ina.  Co.  02  U.  S.  03, 
£3  L.  ed.  609. 

It  does  not  appear  that  the  company  ws« 
aware  that  the  sureties  were  ignorant 

MagM  Y.  Uanhattan  L.  Ina.  Co.  02  U.  S. 
93.  S3  L.  ed.  690. 

Neither  does  It  appear  that  the  anretiea 
SSL.R.A. 


were  not,  in  fact,  aware  of  the  previous 
shortage.  The  court  has  no  right  to  pre- 
Buma  that  fact,  and  this  alon«  ahould  be 
control  liug. 

State  V.  Batea,  36  Vt.  399. 

The  strictness  of  the  ancient  rule  respect- 
ing sureties  baa  been  much  modified,  and  th« 
old  cases  have  been  overruled. 

Hamilton  v.  Walaon,  12  Clark  ft  F.  100; 
Warren  v.  Branch,  15  W.  Va.  21 ;  Watertoton 
F.  Ina.  Co.  v.  Simmona,  131  Mass.  86,  41 
Am.  Bep.  196. 

WataoB,  J.,  delivered  the  opinion  of  th» 

Prior  to  April,  1888,  Frank  C.  Oriswold 
was  in  the  employ  of  the  plaintitT  as  super- 
intendent of  agencies,  and  as  such  had  au- 


approval  of  the  company;  and  thus  he  con- 
tinued until  after  the  execution  and  delivery 
to  the  company  of  the  bond  in  question  by 
the  defendants  on  the  17th  day  of  October, 
1893.  Acting  in  that  capacity,  Griewold  ia 
April,  18S6,  employed  the  defendant  Myron 
F.  Ohaae  to  work  for  the  plaintiff,  and  with- 
in a  month  thereafter  Cnase  entered  upon 
his  employment,  and  thenceforth  thus  con- 
tinued until  April,  1896.  At  the  time  of 
Chase's  first  employment,  the  plaintiff  ad- 
vanced to  him  about  9300,  understanding 
frimi  hie  statement  to  Oriswold  that  he  was 
to  use  it  to  pay  a  note  of  the  same  amount 
to  Mr.  Bull,  agent  of  the  Ph(enix  Mutual 
Life  Insurance  Company,  which  amount 
Chase  afterwards,  and  before  the  giving  of 
the  bond  in  question,  repaid  to  the  plaintiff. 
On  the  1st  day  of  April,  1893,  Chase  and' 
the  plaintiff  entered  into  a  written  contract 
whereby  the  former  waa  made  the  general 
agent  of  the  latter  at  M(»itpelier  and  vicini- 
ty, to  solicit  and  procure  applications  for 
insurance,  and  deliver  policies  issued  tJiere- 
on,  and  also  premium  receipts,  upon  payment 
to  him  of  the  moneys  named  therein;  and 
Chase  was  to  hold  the  moneys  thus  collected 


and  accurate  accounts  thereof,  and  o 
fore  the  6th  day  of  every  month  transmit  to- 
the  plaintiff  a  full  and  true  report  of  all  col- 
lections made  and  of  all  expenses  incurred, 
and  therewith  transmit  and  pay  over  the 
amount  of  moneys  due  tiie  plaintiff,  received 
by  him  as  such  agent,  and  not  before  paid 
over,  and  that  he  should  furnish  to  the' 
plaintiff,  and  maintain  with  it,  a  sufficient 
and  satisfactory  bond  for  the  faithful  per- 
formance of  the  duties  pertaining  to  his  agen- 
cy, and  for  the  prompt  payment  of  all  mon- 
eys and  securities  received  by  him.  About 
two  weeks  prior  to  the  giving  of  the  bond  in 
suit,  Griswold  came  to  Montpelier,  In  hia 
representative  capacity  for  the  plaintiff,  and 
found  that  Chase  had  collected  and  not  ac- 
counted for  premiums  of  the  plaintiff 
amounting  to  between  tl,000  and  SI,200, 
whereupon  Qriswold  and  Mr.  Hudson,  the- 
plaintiff's  secretary,  who  was  also  present, 
agreed  with  Chaw  that  he  might  continue- 
'-  the  piaintifF'i  employment  upon  conditiotv 
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that  be  pay  tlie  Bhortage  and  lurniih  «  new 
bond.     Thereafter,  and  before  the  giving  of 

the  new  bond,  Chase,  through  hia  friends, 
procured  the  amount  of  his  arrearage  and 
paid  the  same  to  the  plaintiff.  With  mat- 
ters standing  in  thie  way,  the  bond  in  ques- 
tion was  executed  and  delivered  to  the  plain- 
tiff on  the  17th  day  of  October,  1803,  condi- 
tioned that;  "Whereas,  the  above-named  M. 
F.  Cha»e  baa  been  appointed  by  eaid  com- 
pany its  agent  for  the  purpote  of  procuring 
applications  for  life  insurance,  collecting 
preraiums  thereon,  and  performing  euch  oth- 
er duties  in  connection  therewith  as  maybe 
intrusted  to  him:  Now,  it  the  said  Myron 
F.  Chase  shall  promptly  pay  and  deliver 
■over  all  moneys  belonging  to  said  company, 
in  Ilia  possession  or  under  his  control,  or  for 
vhich  he  shall  be  liable  and  responsible,  un- 
der the  terms  of  this  contract  with  said 
-company,  and  shall  render  regular,  true,  and 
full  accounts  to  said  company  of  all  prop- 
-erty  belonging  to  it  in  bis  hands,  and  shall 
faithfully  discharge  his  duties  as  agent  of 


This  bond  was  signed  I^  the  other  defend- 
ants as  sureties  for  Chase,  and  the  plaintiff's 
agent,  Oriswold,  was  present  when  Ellis  and 
when  Marvin  signed  it,  and  had  an  oppor- 
tunity to  disclose  to  them,  respectively,  all 
facts  in  reference  to  advancement  of  money 
to  Chase  by  the  plaintiff,  and  in  reference 
to  Chase's  previous  delinijuencies  and  defal- 
cations while  in  the  plaintiff's  employ,  but 
made  no  disclosure  t^  either  of  them,  nor 
to  either  of  the  other  sureties,  relative  there- 
to, by  reason  whereof  the  sureties  contend 
that  they  are  not  liable  upon  the  bond. 
Chase  ceased  to  do  business  for  the  plain- 
tiff on  April  16,  18E6,  at  which  time  he  had 
failed  to  pay  over  to  the  plaintiff  its  moneys 
that  he  had  collected,  in  the  performance  of 
his  duties  as  agent,  to  the  amount  of  91,- 
'02S.04.  This  money  he  had  converted  to  his 
own  use.  The  facts  reported  show  that 
■Chase's  ahortages  occurred  from  the  begin- 
ning of  his  agency,  and  continued  through- 
out the  same,  and  that  a  part  of  the  money 
used  by  him,  causing  the  defalcation  dis- 
covered just  prior  to  the  giving  of  this  bond, 
was  used  to  repay  to  the  plaintiff  the  ad- 
vancement of  $300.  and  that  the  money  bor- 
rowed by  Chase  to  pay  that  defalcation  was 
repaid  ti^  again  using  the  plsintift's  moaey, 
and  thereby  causing  the  defalcation  for 
which  recovery  is  sought  in  this  suit  All 
of  this  money  came  into  Chase's  poesesaion 
(H'  under  his  care  by  virtue  of  his  employ- 
ment, and  be  fraudulently  converted  the  same 
to  his  own  use  in  violation  of  the  terms  of 
his  trust,  and  evidently  it  was  to  guard 
against  any  loss  resulting  to  the  plaintiff  by 
reason  of  a  similar  breach  of  trust  in  the 
future  that  a  new  bond  was  demanded,  as 
one  of  the  conditions  of  his  remaining  in 
the  plaintiff's  employ. 

It  is  contended  in  behalf  of  the  plaintiff 
that  the  prior  shortages  did  not  amount  to 
-embeiElement  or  dishonesty  on  the  part  of' 
■Chase,  but  with  this  contention  we  cannot 
agree.  The  facta  reported  ahow  him  guilty 
63  L.  R.  A. 


of  a  fraudulent  conversion  to  his  own  use, 
without  the  consent  Of  bis  employer,  of  mon- 
ey that  came  into  his  possession  or  under 
his  care  by  virtue  of  bis  employment  as 
agent,  for  which  he  was  liable  criminslly, 
under  the  provisions  of  i  4961,  Vt.  Stat. 
It  was  the  duty  of  the  plaintiff,  knowing 
that  the  other  defendants  were  about  to 
sign,  as  sureties,  Chase's  bond,  conditioned 
as  is  the  one  in  question,  to  fully  disclose  to 
them,  and  each  of  them,  the  facts  relative  to 
Chase's  previous  defalcations  or  fraudulent 
conversions,  and  the  conditions  under  which 
he  was  allowed  to  remain  in  the  plaintiff's 
employ.  No  such  disclosure  was  made,  and 
the  sureties  had  a  right  to  understjind  that 
the  plaintiff  was  acting  in  good  failh  to- 
wards them,  and  that  the  previous  dealing 
of  Chase  with  the  plaintiff  had  been  with 
integrity,  and  not  in  criminal  breach  of  his 
trust.  The  plaintiff,  through  its  authorised 
agent,  then  knew  or  bad  reason  to  believe 
that,  were  the  facts  as  to  Chase's  previous 
mslpracticea  made  known  to  the  sureties, 
their  intended  actions  relative  to  the  silk- 
ing of  the  bond  would  probably  be  changed ; 
and  to  allow  them  to  sign  it,  under  the  cir- 
cumstances, without  giving  them  such  infor- 
mation, was  not  acting  in  good  faith,  and 
was  such  a  fraud  upon  their  rights  by  the 
plaintiff,  unless  they  were  otherwise  in- 
formed relative  thereto,  as  will  operate  to 
discharge  the  sureties  from  all  liability  upon 
the  bond,  Richmond  v.  Standalift,  14  Vt, 
258;  Sooy  v,  State,  39  N.  J.  h.  136;  1  Story, 
Eq.  Jur.  I  216.  We  think  the  law  upon 
this  subject  is  well  stated  by  Chief  Justice 
Beaalcy  in  Sooy  v,  State,  that  "it  is  thS  duty 
of  a  person,  taking  a  guaranty  for  the  good 
conduct  of  an  employee  to  disclose  the  past 
malpractices  of  auoh  employee  in  the  course 
of  the  business  to  wjiich  the  guaranty  re- 
lates, and  that  if  such  duty  is  not  performed 
the  instrument  w>  taken  is,  ipso  facto,  in- 
valid. The  continuance  of  an  agent  in  an 
employment  is  an  act  so  expressive  of  trust 
and  confidence  that  it  is  tantamount  to  an 
express  declaration  to  that  effect,  and  hence 
it  must,  under  usual  circumstances,  have  all 
the  effect  of  a  meditated  fraud,  if  the  per- 
son so  retaining  the  agent  can  lie  permitted 
to  disown  the  implication  inevitably  arising 
from  his  own  conduct." 

But  it  is  contended  by  the  plaintiff  that 
the  facts  reported  do  not  show  the  sureties 
without  knowledge  or  information  concern- 
ing the  past  malpractices  of  Chase  when 
tjiey  signed  and  delivered  the  bond,  and 
therefore,  under  the  law  as  laid  down  in 
State  V.  Bates,  36  VL  38T,  they  are  not  re- 
lieved from  liability. 

It  is  true,  the  record  does  not  show  how 
the  fact  was  In  that  regard,  and  the  plain- 
tiff's contention  Is  sound,  as  the  ease  now 
stands;  but  we  think  that  no  final  disposi- 
tion of  the  case  should  be  made  until  the 
fact  of  whether  the  sureties  did  or  did  not 
have  such  knowledge  or  information  is  mad* 
a  part  of  the  record,  and  that  then  judgment 
should  be  rendered  accordingly;  and  jvdg- 
ment  will  be  rsuerseil,  pro  forma,  and  eauw 
remanded  for  that  purpoaa. 
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bis  bond.  I 


t  hl> 


ictlon 


hI- 


,  that  tbe  OHi^  rnKklag  them  wai 
dnd  or  without  th?  jurladictloD  ol  tbe  court, 
or  tbat  Ihey  were  maae  In  tbe  uiual  (Murae  of 
business  lu  accordance  with  a  uniform  prac- 
tice to  make  Ibem  Kheb  and  preclself  aa  the 

not  rercired  to  In  the  bond,  and  the  sureties 

bad  no  rlgbi  ot  acceaa  to  them. 

■.      CoinpDtstlaBB    br    h    exoert,    made 

■olrlr  fntiu  the  books  of  a  bank,  are  not 

e  when  the  contents  of 

•  Ibemaelves  are  not  admlsaible. 


(January  8,  1601.) 


APPRAT.  bj  defend&nts  from  ft  judgment 
of  the  Appellate  Diviiioa  of  the  Su- 
preme Court,  Vourth  Departmeat,  afGrming 
a  judgment  entered  in  the  ofRce  of  the  clerk 
of  Wycmiing  County  upon  the  report  of  a 
referee  in  favor  of  plaintiff  in  an  action  to 
recover  upon  a  cashier's  bond  the  amount  of 
shortage  found  in  his  accounts.     Reverted. 

Statement  by  Vann,  J,: 
Appeal  from  a,  judgment  of  the  appellate 
division  of  the  supreme  court  in  the  fourth 


affirming  a  judgment  ii 
of  plaintiff  entered  upon  the  report  of  a  ref- 
eree. Thii  action  waa  brought  upon  a  bond 
dated  .luiuary  2,  1893,  signed  t:^  Earle  S. 
White  as  principal,  and  by  the  defendants 
and  other?  us  sureties,  to  recover  the  sum 
of  $2.41)7.31}  alleged  to  be  due  the  plaintilT 
thereon  by  reason  of  a  breach  of  the  condi- 
tion thereof.    The  bond  wh«  in  Uie  penal 


II.  TIte  iKneral  nil<. 

Ill,   ExCTfitiona — enumerated. 
IT.  Kalrieit  agatntt  inlerett. 


b.  Application   t 


artUmtor  olonei  af 


1.  Snliiet  aa  1o  receipt  of  rent. 

2.  Reeetpted  chargea  tor  aeroicaa, 

3.  Otk-:r  misotUantoue  entrlet. 

T.  Entriei  conilitutfnp  pnrt  of  the  rea  getla. 

a.  The  fiencral  rule. 

b.  Applicalion  (o  parttonlar  oaaea. 

Tl.  Erttriea   repaired   bg   legal  or  particular 

a.  The  general  rule. 

b.  Application  to  ofllclol  entrtea. 

c.  Application  to  entriea  or  memormKlo 

or  notice  of  diaHonor. 
■▼II.  Enlriea  in  the  oourtc  ot  bvHneea. 

a.  The  general  rule. 

b.  Appliciiiitn  to  ntrC<s  in  on  agent, 

2.  I*    the   baott    of    hit    prfnclpal 

or  emploi/er. 
S.  Enlriet  bji  an  altomev- 

d.  AppUcation  to  bookt  of  sarrieri. 

e.  Jp))llca«Dn    to    other    mliccllaiieoui 

^111.  Aaoiant  hoola. 

IX.  V»e  of,  to  oonfrddlot,  oorroborote.  or  e»- 
plote  other  nldanea. 
X.  Entries  treated  aa  admiealona,  or  aa  ore- 
ating  an  eatoppei. 

a.  The  general  rule. 

b.  Appliralion    to    bookt    0/    debtor    to 

ahoiB  fraud, 
t.  ^JpplfoatloH  to  corporate  Boot*  gen- 

erallp. 
d    Ai.plication  to  bank  baoJct. 

e.  To   eatabllah   pergonal   Hobll^fy   of   a 

itocliholder  or  dirootor. 

f.  ^ppHoartoa   to  porlnn-ibip   bookt  of 


h.  }/ecettitp  of  knowledge  of,  e 
to,  entry. 
a  L.  R.  A. 


.  lierxaaitg  of  atitA«ntloat(on  and  proof  of 

dralh  or  abamoe. 
.  Variation  of  ntlei  by  ttatutorv  and  eon- 
■tllHtiOnoJ  prOviHsMJ, 


This  note  Is  confined  to  the  queatlon  of  ad- 
mluiblllt;  and  effect  ot  books  of  account  on 
Issues  between  third  persons.  It  does  not  In- 
clude gueatioDB  as  to  procucinE,  or  compelling 
the  prodUEjtlon  of.  such  books.  And  It  only  In- 
cludes cases  In  which  tbe  fact  that  the  books 
were  sougbt  to  be  used  on  Issues  between  third 
peraons  >iB.d  some  bearing  or  effect  on  the  de- 
cision. Cases  turning  apon  tbe  mere  question 
ol  the  adniliulbllltr  or  effect  of  books  of  account 
as  sucb.  without  reference  to  the  parties  be. 
tween  whom  the  laane  arose,  are  omitted,  though 
the  Issue  raa;  have  been  between  persons  other 
than  the  pactlea  to  the  entries  In  gneatlon,  but 
will  be  found  collected  In  a  nots  to  Smith  v. 
Smith  (N.  Y.)  SS  L.  R.  A.  540,  on  A  party's 
book)  of  aocouftt  aa  eiMence  in  hit  oum  favor. 
In  another  to  Ball  t.  ChamtwrsburE  Woolen  Co, 
(Pb.)  r>2  L.  a.  A.  689.  on  What  it  provabia  by 
booka  of  aooount,  and  In  another  to  Cblck  v. 
Roblnswi  (C.  C.  App.  6th  C.)  52  L,  B.  A.  883, 
on  Parlnerihlp  booka  of  occoHut  at  avldenoe, 
Rud  other  noliw  In  thl*  series. 

II.  The  general  rule. 

The  general  rule  Is  that  a  person's  bookt  ot 
accoDDt  canuot  be  used  as  evidence  upon  Issues 
between  third  persona;  that  entrlea  in  sach 
books  as  to  such  third  persons  are  rea  inter 
alioa  aria,  and  cannot  be  ased  against  persons 
not  parties  to  them.  Boyd  T.  Terkes,  20  III, 
App,  027  r  Schwarts  v,  Sontberland,  61  III.  App. 
ITS:  Harrison  v.  I.Bgow,  1  Blackf.  307:  Rldge- 
ley  T.  Johnson,  11  Barb.  027  ;  Sloan  v.  McDow- 
ell, 7K  N.  C.  20 :  Powers  T,  Haaelton  ft  L.  B.  Co. 
33  Ohio  St.  420, 

Though  he  by  whom  they  were  made  la  dead, 
Rldgeley  v.  Johnsoo,  11  Bi.rb.  52T. 

Unless  a  foundation  is  laid  for  thslr  admis- 
sion on  special  groanda.  Powers  T.  Hazelton  & 
I.,  R.  Co,  33  Ohio  St.  429. 

I'hat  tbe  acconnt  boohs  of  a  party  are  not 
evidence,  except  ol  cbarges  by  tbe  creditor 
against  the  debtor,  when  they  stand  to  each 
other  In  the  relation  ot  plalntIB  and  defendant. 


vu 


New  Yobk  Codbt  of  if  pbau. 
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ram  ol  420,000,  with  the  tibVigatorf  part  in 
tbe  uiual  form,  Kod  the  following  recital 
and  condition  underwritten:  "Whereas, 
the  above-boundcQ  Earle  S.  White  has  been 
deoted  OB*hier  of  the  State  Bank  of  Pike, 
located  and  doing  hiiainess  in  the  village  of 
Pike,  N.  y.,  by  reason  whereof  divers  Buma 
of  monej,  eooda,  and  chattels,  the  property 
of  aaid  banR,  will  come  into  his  bands:  Now, 
therefore,  the  condition  of  tho  above  obligar 
tion  ix  aiich  that  if  the  said  Earle  S.  White, 
his  Gxecutore  or  adminiatratora  or  asaigns,  at 
the  expiration  of  hia  term  of  ofllce,  upon  re- 
quest to  him  or  them  made,  shall  make  or 
give  unto  the  said  State  Bank  of  Pike,  or  its 
agent  or  attorney,  a  just  and  true  account 
of  all  such  sums  of  money,  goods,  or  chattela, 
and  other  viJuable  things,  as  have  come  in- 
to his  hands,  charge,  or  posscsaion,  as  cash- 
ier of  the  aaid  bank,  and  shall  pay  over  and 


deliver  to  his  succeasor  in  ofQce,  or  auch  oth^ 
cr  person  as  may  be  dulr  authorked  to  re- 
ceive the  same,  all  suai  sums  of  money, 
goods,  and  chattels  and  other  valuable  things. 
as  phall  appear  to  be  in  his  hands  and  due- 
by  biin  to  the  said  bank,  then  the  ab(/re  obli- 
gation to  be  void ;  else  to  remain  in  fall  force- 
and  virtue."  White  was  not  a  party  to  the- 
action,  but  tbe  answer  of  bis  sureties,  amoog- 
other  defenses,  set  toiHi,  in  substance,  a  gen- 
era] denial.  The  referee  found  that  on  the- 
12th  of  April,  1892,  the  plaintiff,  a  banking- 
Hssodation  incorporated  under  the  laws  or 
this  atato,  employed  White  ts  its  cashier; 
that  on  the  2d  of  January,  1S93,  the  bond  ia 
question  was  given;  that  White  ceaac^  to  be- 
caahier  on  the  10th  of  August,  1695;  and 
that  he  hnd  failed  U>  pay  over  and  dctiver 
the  following  suma,  which  came  into  hi9  pos- 
session  as     cashier:     9223.04   of   bills   and 


Tbey  are  not  evidence  when  tbe  dealing  between 
tbe  debtor  and  creditor  Is.  as  to  the  parties  Id 
the  suit,  a  mere  collateral  matter.  Woodea  v. 
Dennett,  12  N.  U.  BIO  :  Uttlt  v.  Wratt,  14  N.  H. 
23 :  ButcHelder  t.  Saabora.  22  M.  H.  3SS ;  Las- 
Bone  v.  RasCon  ft  L.  K.  Co.  66  N.  H.  Si\  IT  L. 
tt.  A.  S27,  24  At[.  002 :  Perrlae  v.  Hotchklas.  C>8 
~     '].  TT  :  Juniata  Uaok  t.  Brown,  S  Serg.  It  R. 

far  Instance,  the  books  of  a  tbicd  party 

ibllsh  for  the  beneflE  of  the  maker  at  tbe 

1  lult  that  certain  of  the  Endorsers  were 

Juniata  Bank   T.   Brown,  0   Serg.   * 
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And  that  a  party'a  booh  o(  accounts  la  com- 
jKtpnt  evidence  Tor  tbe  plalntlll  OQlf  to  prove 
the  account  which  Is  the  fotindatlon  of  the  suit, 
and  for  the  dercodant  only  to  prova  a  set-ol 
against  the  claim  of  the  plalnClD.  Little  T.  W;- 
att,  14  .\.  U.  23 :  Batchelder  v.  Sanborn,  22  N. 
H.  320.  But  the  question  here  was  as  to  an  al- 
leged error  In  the  date  ot  the  entry. 

Tbua  tbe  books  ot  a  third  person,  containing 
cbargoa  HKalDBt  the  plalntlD  In  an  action  for  the 
recotery  of  moneya  paid  to  him,  are  not  compe- 
tent erldence  tor  tbe  defendant  to  prove  pay- 
ments maile  by  such  third  person,  where  he  did 
not  act  as  agent  or  clerk  ot  the  detendant,  or  Iti 
bis  bebair.  UfKenney  v.  Walte.  20  Me.  340; 
UUIer  V.  Clark.  B  Lous.  388. 

fio,  entries  In  tbe  books  ot  a  bank,  made  by 
Ita  cashier  since  deceased,  are  not  admlaelble  In 
favor  ot  the  defendant  In  an  action  on  a  note 
payable  to  the  order  of  SDch  cashier,  whicb  was 
found  among  the  papers  ot  tbe  bank  after  his 
death,  either  as  admissions  sgalnst  Interest,  ot 
SB  entries  made  by  a  person  decei'^d  In  tbe 
regular  course  oC  business.  Wheeler  v.  Walker, 
49  N.  R.  3&e. 

And  the  books  of  account  of  the  cashier  of  a 
baok  sre  not  evidence  Bgalnst  one  against  whom 
the  bank  held  a  Judgtnent  on  a  proceeding  to 
qiiBsh  an  execution  Issued  on  It  In  favor  ot  one 
who  claimed  to  bald  tbe  Jodgmeot  by  assign- 
ment from  tbe  bank.  Dnlon  Bank  v.  Call,  B 
Fla.  40S. 

Nor  are  entries  In  tns  books  of  a  bank  which 
was  the  former  holder  at  a  promissory  note, 
made  while  It  was  such  bolder.  admlBalble  to 
■haw  thst  tbe  note  was  paid  when  It  became 
due,  against  one  to  whom  It  was  subsequently 
transferred  for  value,  aa  such  entries  are  only 
equivalent  to  the  oral  declaratlona  ot  a  former 
holder.     Jermain  v.  Worth,  B  Denlo,  84S. 

And  the  books  of  a  bank  are  not  admissible 
In  evideni'e  In  an  action  brought  to  close  up  and 
settle  matters  of  account  between  two  pflrtles. 
one  o(  whom  became  Indorsar  tor  the  other,  and 
loaned  htm  money  from  the  avails  of  the  dla- 
53L.R.  A. 


counts  of  note*  Indorsed,  for  tbe  purpose  of  ea- 
tabllshlng  tbe  truth  of  statementa  therein  con- 
tained, as  to  the  amount  ot  paper  which  ba^ 
been  discounted  for  the  defendant,  and  tbe  num- 
ber ot  notes  so  discounted  and  renewed,  as  tbe;r 
relate  solely  to  transactions  between  lbs  de- 
fendant and  the  tiatik.  which  was  a  tbird  party; 
and.  as  tbe  books  themselves  are  not  evidence,  a 
statemetit  made  up  from  such  books  Is  equally- 
iQcompetent.  Perrlne  v.  UotchklBa.  68  Barb. 
TT. 

So.  entries  In  tbe  books  ot  broker^  made  oa 
purchaalng  stock  ordered  by  a  cnstomer  through 
another  broker,  are  Inadmissible  In  evidence  In- 
an  action  by  the  latter  broker  against  such  cns- 

clBlmed  were  purchased  and  carried  by  tbs- 
plalntltr  tor  tbe  ruatomer  on  bis  order,  and  for 
loss  on  certain  transactions  In  oats,  wblcb  It 
was  claimed  were  condocted  by  tbe  plaintiff  for- 
the  defendant  on  the  board  ot  trade.  Boyd  v. 
Yerkes.  2e  111.  App.  B2T. 

And  the  manner  In  which  charges  were  made- 
In  tbe  books  of  a  third  party  seeking  to  chargv 
one  Bi  B  partner  Is  not  competent  evidence  to- 
establlab  tbe  fact  of  partoersblp.  McNamara. 
V.  Dratt.  40  Iowa,  418. 

Nor  are  books  ot  a  railroad  company,  kept 
solely  tor  Its  own  nse  and  convenience  In  ttM- 
menagemetit  of  Its  business,  admlsalble  In  evi- 
dence In  favor  ot  the  company  against  a  thlrft 
party  seeking  to  recover  damages  sustained  by 
tbe  company's  negligence.  Pittsburgh  A  L.  B. 
B.  Co.  V.  Cunnlngton,  88  Ohio  St.  827. 

And  tbe  books  of  account  and  cbecks  of  » 
contractor  tor  driving  logs  are  Inadmissible  In. 
evidence  In  a  proceeding  by  tbe  persons  who- 
performed  the  work  under  contract  with  the- 
contractor,  against  tbe  owner  of  the  loga  to  en. 
force  tbe  lieu  of  tbe  persons  driving  the  loB» 
against  the  owner,  tor  tbeir  labor,  Ulnton  v. 
ITnderwood  Lumber  Co.  70  Wis.  646.  48  N.  W. 
S5T. 

And  books  ot  a  lumber  company  showing  » 
qnantity  of  lumber  furnished  by  tbe  company 
to  a  third  person  arc  not  admlsslbls  hi  evidence- 
In  an  action  by  such  third  person  against  an- 
other for  lumtier  delivered  by  the  former  to  Ihe- 
latter  lo  prove  tbe  quantity  at  lumber  so  deliv- 
ered, though  they  might  serve  as  memoranda  to- 
aid  tbe  memory  of  men  who  put  the  lumber 
upon  the  cars  or  shipped  It  to  the  purchaser. 
Holt  V.  fie.  ISO  Pa.  425,  14  Atl.  380. 

So,  the  books  at  account  of  a  party  who  haft 
been  fumi^lng  another  with  castings  for  borse- 
rakes  and  other  Implements  are  not  evidence  or 
the  performance  of  a  special  contract  wllb  » 
third  party,  by  which  tbe  third  party  agreed* 
to  furnlsb  such  suma  of  money  as  might  be  re- 


IMl. 
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not«B  diecoQiitcd,  ^61.08  of  moneyi  depoi- 
Ited  in  the  bank  by  pertans  not  doing  mi  ■«■ 
tive  business,  and  $1,283  of  moneTs  deposited 
for  which  certiScatee  of  deposit  were  issued. 
Judgment  was  directed  and  entered  for  the 
mm  of  |1,6S7.12,  uid,  aiter  afBnn&ncs  t^ 
the  ■ppellata  division,  the  defendsints  ap- 
pealed to  thit  court. 

Hr.  O.  S,  C«ry,  iot  appelluite: 

The  bond  is  limited  to  the  ex)weM  temit 
of  the  contract,  wbioli  should  be  construed 
strictly  and  favorablT  to  the  suretiea. 

MVard  V.  Stahl,  81  N.  Y.  406. 

The  bond  was  not  intended  to  ftpply  to 
M17  anterior  acta  of  White,  nor  is  it  a  bond 
for  the  bonest  or  faithfuJ  performance  of  his 
duty,  or  that  he  shall  be  guilty  of  no  niis- 
Gonduct:  but  it  ii  aimiily  a  bond  that  ha 
shall  keep  account  and  pay  over  from  ood 
after  the  date  and  delivery  ot  the  bond. 


Union  Bank  t.  Cloatey,  10  Jcdrns.  271;  17 
Am.  &  Eng.  Enc.  I^w,  p.  69. 

He  burden  is  upon  tiie  plaintiff  to  esttih- 
liih  the  negative  proposition  that  Whit« 
failed  to  pay  over  all  sums,  etc.,  appeiaring 
to  be  in  his  hands. 

ilpte  V.  Wood,  11  Jones  &  S.  46;  BehUt- 
inger  v,  Hamter,  2  Jones  &  S.  500;  Noo  v. 
Qrtaory,  7  Daly,  283;  Lamb  v.  Camden  d  A. 
B.  d  Transp.  Co.  40  N,  Y.  271,  7  Am.  Rep. 
327 ;  Panmna  B.  Co.  t.  Johnson,  58  Hun, 
667,  12  N.  Y.  Supp.  499;  1  Greenl.  Ev.  {  80. 

The  admission  of  tbe  books  of  the  bank 
was  error,  and  the  exertions  ore  well  taken. 

While  V.  Ambler,  8  N.  Y.  170;  Ocean  Nat, 
Bank  V.  Carll,  S6  N.  Y.  440;  Melvin  t.  Woa<l, 
4  Abb.  Pr.  N.  S.  441;  Chenango  Bridge  Co. 
V.  Leicic,  63  Barb.  111. 

In  no  view  of  the  case  could  tbe  mtries 
made  in  thew  books  prior  to  the  giving  ai 


quired  from  time  to  time  to  complete  tbe  bars* 
ralies  aad  other  implements  In  tbe  conrw  of  con' 
■traction,  and  can  onlj  be  used  aa  a  memoran- 
dum  of  Itemi  to  refresh  tbe  memar;  ot  tbe  wit' 
ncssei.     Uibieman  t.  Baralsb,  TS  Pa.  9T. 

And  wbere  title  to  property  was  ctslmed  hj 
one  parl7.  who  purchased  from  ber  father. 
was  a  [aeDit>er  oC  a  porta ersblp,  and  tbe  prop- 
erly was  attached  and  remoTed  by  another  1 
the  property  of  the  father,  the  testimony  of 
taember  ot  tbe  company  that  be  bad  seen  the 
note  book  of  the  company,  kept  by  tbe  fatber 
and  from  time  to  time  exhibited  by  him  to  the 
company,  whlcb  contained  a  statement  and  dati 
oC  tbe  amount  of  a  note  that  was  due  to  tbi 
pinlntllf,  In  payment  ot  which  the  properly  wBi 
alleged  to  have  been  slven,  and  tbe  time  at  \u 
payment.  oHered  to  prove  tbe  existence  ot  ber 
debt  aitainst  tbe  company  In  an  action  tor  the 
recovery  ot  the  attached  property,  Is  mere  heac- 
aay.  and  not  admlsalbie.  aa  neither  the  books  of 
tbe  company  nor  tbe  testimony  of  tbe  witness 
are  legal  evidence  aa  against  third  parties. 
Treat  v.  Barber,  T  Conn.  274. 

And  a  book  kept  by  a  torge  master  for  tbe 
purpose  of  settling;  with  bia  workmen.  In  which 
are  entered  their  names,  tbe  qnantity  of  Iron 
delivered,  and  tbe  date  aod  In  some  Instances 
the  price,  is  not  such  a  book  of  originaJ  en- 
tries as  Is  evidence  against  a  purchaser  of  tbe 
Iron,  though  it  also  contains  tbe  names  ot  the 
purcbasera.  Rogers  v.  Old,  6  Serg.  ft  R.  404' 
3o.  the  ssme  rule  appiiea  to  memoranda  aa 
to  matters  between  persons  not  parties  to  tbe 
action  In  quest  ion,  as  diatlngulibed  from 
charges  in  books  of  account. 

Thus,  an  entry  made  by  a  farmer  when  he 
hired  a  farm  servant,  of  a  memorandum  ot  the 
terms  of  hiring  Id  bis  memorandum  book  accord- 
ing to  hla  aauaJ  practice,  Is  not  admissible  after 


as  to  the  settlement  of  such  farm  servant,  ei- 
ther aa  an  entry  against  Interest,  or  aa  one  In 
the  ordinary  course  of  basiness.  or  as  evidence 
of  tbe  coDtract  of  hiring.  Reg.  v.  Worth,  S 
Gale  ft  D.  3T6,  7  Jor.  172,  13  L.  J.  Q.  B.  N.  B. 
144.  4  Q.  B.  1S2. 

So,  tbe  memorandnm  book  ot  a  Jeweler  and 
copies  therefrom  with  reference  to  a  packsge  of 
Jewelry  to  be  sent  to  a  aaleeman  in  his  employ, 
relating  to  matter* 

an  action  by  the  Jeweler  againat  the  proprietor 
of  a  hotel  in  Cbicago.  to  whom  the  pacliBge  of 
Jewelry  was  sent  by  ei-prees  from  New  York  for 
delivery  to  the  salesman,  for  appropriatiog  tbe 
some  to  bis  own  use.  or  negligently  permitting 
the  saoie  to  bs  lost  and  never  delivering  It,  as 
U  L.  B.  A. 


y  between  himself  and 


there  Is  no  Issue  of  debt  or  credit  between  the 
parties  to  tbe  suit,  and  the  action  Is  for  tort, 
and  not  opon  an  aceonnt.  PaJmer  v.  Ooldsmltb, 
15  111.  App.  644. 

The  error.  If  any.  however,  ta  receiving  evi- 
dence of  what  tbe  books  of  account  ot  a  third 
party  showed  as  to  tbe  state  of  the  account  be. 
tweeu  tbe  defendants  and  the  third  party,  Is 
cured  by  a  rinding  ot  the  referee  before  whom 
the  aelltw  was  tried  that  the  balance  of  the  ac- 
count tor  the  purpose  of  showing  which  such 
books  were  Introduced,  was  as  testified  to  by 
the  detendant.  CoUIs  v.  Ball.  TG  Hun,  466,  27 
N.  Y.  Bupp.  478,  Affirmed  In  14S  N.  Y.  74T,  4S 
N.  B.  DBS. 

To  make  entries  upon  account  books  admis- 
sible In  evidence  It  Is  not  always  necessary 
that  tbe  transactions  to  which  they  apply 
should  have  been  directly  betweea  tbe  original 
creditor  and  debtor.  Bridgewater  v.  Roibury, 
G4^onn.  ZIS.  0  Atl.  41C>. 

of  booka  of  third  persons,  and 
especially  of  bank  books  whicb  have  been  regu- 

■ly  kept,  are  In  a  proper  caw  and  wbeo  prop- 
erly proved,  admitted  as  evidence  aa  matter  ot 
necessity  in  case  of  tbe  death  or  absconding  of 
the  persons  by  whom  they  were  kept-  Poor  v. 
Bobineon.  IS  Bueh.  290. 

Original  entries  made  by  third  persons  have 
been  received  as  evidence  affecting  tbe  rlKhtS  Ot 
others,  because  they  have  been  suppoeed  to  far. 
niah  some  evidence  against  the  person  maklDg 
them,  or  In  proof  of  pedigree,  or  when  made  In 

capable  of  giving  testimony,  who  bad  knowledfft 
*  tbe  tact  and  no  motive  to  mlsrepreseDt  It, 
].  more  especially,  when  made  with  the  pre- 
sumed assent  of  the  person  to  be  charged  with 
cm.  Livingston  v.  Tyler.  14  Conn.  49S. 
And  there  are  a  number  of  different  kinds  of 
made   by   third   persons   In 


their 


:b  ot  a 


s  of  e 


of  the  party  making  them 
tuat  time,  deriving  their  admlBSibiiity  from 
is  circunistanc-e  alone.  Bill  v.  Reese.  47  Cal. 
4.     And  see  infra,  IV. 

Another  consists  of  entries   msde  contempo- 

neous  with  the  principal  fact,  and  conslltut- 

Ing  a  part  of  the  rej  gtatit.     8111  v.  Reese.  47 

Cal.  294 ;  lonea  v.  Howard,  S  Alien,  223.     And 

e  infra,  V. 

Another  consists  of  entries  required  in  tbe 
ecKllon  of  a  legal  or  particular  daty.     Welsh 
Barrett,  IG  Maw.  370.     And  see  infra,  VI. 
Anothsr  kind  consists  of  entries  mads  In  the 


SIS 
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the  bend  b«  admiMibte  agwiut  Whit«'i  sure- 
tiea,  even  if  they  had  been  mjule  by  bitu. 

jiellum  V.  Ciark,  97  N.  Y.  380;  ThotMon 
V.  UacOregor,  61  N.  Y.  5Q2;  Biitell  v.  Bius- 
ion,  60  N.  Y.  fifi;  Hatch  y.  EllcinM,  66  N.  Y. 
489. 

None  of  tbe  preliminariee  nec«SH.rr  to 
make  the  bocrivs  evidmce,  a*  memoraadi,  or 
otherwise,  w&a  presented, 

Irish  V.  llnm,  B4  Hun,  121,  32  N.  Y.  Supp. 
455;  Dyknan  V.  Northbridge,  80  Hun,  258, 
30  N.  Y.  Supp.  164;  Bitverman  t.  Simont,  14 
Miac.  222,  35  N.  Y.  Supp.  068;  Lawrence  v. 
Barker,  5  Wend,  301. 

A    bookkeeper-  eannot   be  aJIowed   to   coc- 

Kin,  as  an  expert,  books  not  sbowu  to  have 
n  kept  under  any  technical  and  scientific 
eystem  of  bookkeeping,  and  wbioh  do  not  ap- 
pear to  require  explanation. 
MeKay  v.  Overton,  65  Tex.  82. 

regular  niid  ubukI  course  of  burinesi.  Nlcholts 
T.  Webb.  8  Wtittit.  320,  G  L.  ed.  828.  And  sea 
intra.  VII. 

And  another  conatata  of  SQCJent  antrlea.  See 
(nfro,  Vlll. 

80,  enttlea  nsde  bj  tblrd  persona  in  their 
booka  ot  Bccoanl  tnay  sametlmea  be  naed  to  con- 
tradict, corroborate,  or  eiptala  other  e*ldeiic« 
ID  the  caae.      9ee  infra,  IX. 

And  eucrfea  made  by  a  partj  to  a  an  It  In  ac- 
coant  with  a  third  person,  or  entrlea  In  auch 
an  Dccouat  which  the  part;  to  the  ault  has  aanc- 
tlooed  or  admitted  to  be  correct,  may  be  uaed 
•KHlnat  liim  Id  a  proper  caae  npoD  the  tbeor; 
that,  having  made  them  or  sanctioned  them,  he 
Is  estopped  to  den;  their  truth.     Bee  in^ra,  X. 

IV.  SnlrlM  90ahut  teterast. 

ft.  TAe  noMToX  rtlt. 

If  a  person  has  pecollor  means  of  knowing  a 
tact,  and  makes  a  declaration  or  wrlttan  tmtrjr 
nf  that  (act,  which  Is  aiBlnst  hia  Interest  at 
the  time.  It  Is  evidence  of  the  fact  aa  between 
third  persons  after  hla  death.  If  he  could  have 
been  eianlned  aa  to  It  In  hla  lifetime.  Hl(- 
ham  V,  Kldgwar,  10  East,  109 :  PercUal  v,  Nan- 
aan,  T  Eich.  1,  21  L.  J.  Gich.  N.  S.  1 ;  BridKe- 
water  T.  Roxburj,  G«  Conn.  Hi.  8  Atl.  415: 
Field  V.  Boynton,  33  Ga.  2S0 :  Johnaon  v.  Cal- 
ver.  11S  Ind.  2T8,  19  N.  E.  IZH;  State  *.  Wood- 
erd,  20  Iowa,  641;  Sjpher  v.  Saver;,  30  Iowa, 
251} :  Zimmerman  T.  Bloom,  43  Mlaa.  IBS.  4G  N. 
W.  10 :  Jones  v.  Howard,  3  Allen,  228  ;  Peck  T. 
nilmer,  20  N.  C.  (4  Dev.  &  B.  L.)  249;  Heldeu- 
hdmer  T,  Johnson.  76  Tex,  200.  IS  B,  W,  43: 
Rnnd  V,  Dodge,  IT  N.  n.  343 :  Chaae  v.  Smith, 
E  Vt.  3ri6 ;  Forga;  T,  Atlantic  Mut.  Ina.  Co,  2 
Bobt.  79. 

EapeclBllr  when  the  entries  were  made  In  the 
nsual  voiirse  ot  bunlneas  and  In  the  booka  nan- 
ally  kept  In  that  business,  for  tbe  purpose  of 
abowlng  tbe  Items  of  account,  in  connection 
with  tbe  tesdmonj  of  tbe  person  wbo  made 
them.  Johnaon  v.  Calver.  US  Ind,  2TB,  19  N. 
E.  129. 

And  thiB  Is  so  without  reference  to  the  time 
wbco    they    were    made.      Bridgewater   v.    Roi- 

And  It  has  been  held  that  their  admlsalhUlty 
la  not  alTorled  liy  the  fact  that  the  party  mok- 
init  them  could  not  hove  been  called  and  eiam. 
ined  aa  to  the  fact  la  his  llfelirae.  Short  y. 
Les.  2  Jai.  A  W.  464. 

And   where  the  person  who   made  enlrlea  In  \ 

dence  la  beyond  the  reach  of  process,  or  la  In- 1 
rompelent  to  testify,  it  ia  the  aame  aa  It  he  waa 
63  L.  R.  A. 


Mr.  H.  %.  Vkb  Oarder,  for  Tcapondeut: 
It  was  t^e  cashier's  duty  to  keep  Uie  book* 

in  an  accurate  manner. 

The  evidence  in  this  caae,  by  witnesses 
produced  by  tioth  plaintiff  and  defendants, 
ehowB  that  White's  bookkeeping  was  bad, 
unskilful,  negligent,  ai>d  inaccurate.  It  waa 
a«  much  hia  duty  to  prooerly  and  aeciirat«Jj 
keep  the  books  aa  it  was  to  aooount  for  casa 
received.     Ue  was  to  make  "a  JuBt  and  true 


City  Rank  v 

dial  Bank  t.  Ten  Eyek,  48  N.  Y.  306. 

An  orror  against  tbe  bank,  in  the  addition 
of  a  oolumn  of  figures  by  the  cashier,  ia 
prima  facie  eridence  of  a  loea  to  the  bank  to 
the  amount  of  euoh  error,  and  the  oaBhier 
and  Buretiea  are  liable  Uierefor.  unless  they 
show  there  waa  no  Iom  therefrom. 


41S. 

It  a  party  having  knowledge  of  a  fact,  make* 
an  entry  ot  It,  whereby  he  charges  himself  or 
dlschargea  another  npon  whom  he  would  other- 
wise have  a  claim,  the  entry  la  admissible  Id 
evidence  atter  bis  death.  In  a  controversy  be- 
tween the  parties  or  their  representatlvea  or 
between  third  parties.  Short  v.  Lee.  2  Jac.  * 
W.  464 ;  Crease  v.  Barrett.  1  Cramp.  U.  A  H, 
SIS,  4  L,  I,  Bich.  N.  S.  297, 

lliDUgh  It  appears  that  the  facts  stated  In  tha 
entry  were  not  known  to  him  of  his  own  Knowl- 
edge. Crease  v.  Barrett,  1  Cromp.  M,  A  B.  91S, 
4  L,  J,  Eich,  N,  S.  2BT. 

In  order  to  render  the  booka  of  account  of  a 
party  admlaslble  to  show  admissions  against 
Interest,  It  Is  only  necessary  that  they  be  shown 
to  be  his  books  kept  In  tbe  regular  course  of 
bualneaa,  and  that  entries  therein  were  made  by 
bimsrit  or  an  agent  snthorlied  to  make  them. 
Zang  V,  Wyant.  23  Colo.  6S1.  96  Pac.  065. 

And  on  entry  In  the  handwriting  of  a  de- 
ceased person,  which  parports  to  charge  him 
with  the  receipt  ot  money,  la  admissible  In  evi- 
dence between  third  parties  as  well  as  between 
parties  to  the  entry,  tor  all  purposes  Irrespec- 
tive of  Its  effect  or  value  when  received;  and 
the  fact  that  it  might  have  Indicated  a  loan  to 
another  Inatead  of  a  charge  against  biDiself.  and 
that  It  was  followed  by  other  entries  pointing  to 
such  a  loan,  will  go  to  the  weight,  and  not  the 
admissibility,  of  the  entry.  Taylor  v.  Wlthara, 
43  L.  J.  Ch,  N,  8,  T98,  L.  B.  3  Ch.  Dlv.  805.  24 
Week.  Rep   STT. 

See  also  Wheeler  t.  Walker.  46  N.  H.  369. 
»upra,  tl, ;  Forgay  v.  Atlantic  Hut.  Ids.  Co.  3 
Kobt.  79.  )nfra,  V.  b;  Field  v.  Boynton.  83  Ga. 
239,  iuf's,  VI.  b, 

h.  AfipUcaffon  to  parrimlor  otimes  of  cases. 

1.  EiKtrten  ai  to  r«oe<pt  of  rsnt. 

The  admissibility  of  entries  of  tbe  receipt  by 
an  agent  ot  rents,  otter  the  decease  of  the  agent, 
has  been  long  settled,  and  has  become  elemen- 
tary law.  They  oonatiTute  an  exception  to  the 
general  rule,  which  excludes  evidence  of  (he 
acta  of  third  peraons.  Jones  T.  Howard.  8  Al- 
len. 223. 

1'hus,  entries  msde  by  the  steward  of  a  for- 
mer owner  of  realty,  of  the  receipt  of  different 
aums  of  money  from  different  persons  tor  rent. 
ere  admissible  In  evidence  after  the  desib  of 
tbe  steward.  In  a  aiibsequent  action  Cor  trespass 
whcrelD  tbe  right  lo  the  soil  nod  freehold  was 
at  Issne.  Barrie  v.  Bebblngton.  4  T.  R.  S14 : 
WyDDe  v.  Tyrwhltt,  4  Barn,  A  Aid.  3TS, 


Statb  Bank  or  Pike  v.  Brown. 
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Hone,  Bonka  ft  Bajiking,  !  324 ;  Bank  of 
Wathington  v.  Barringtan.  2  Ptnr.  &  W.  27 ; 
American  Bank  v.  Adama,  12  Pick.  303. 


or  the  value  of  eecurities  which  ought  to  be, 
but  arc  not,  forthcoming,  it  it  aufficient  for 
Uie  bank  in  the  lirat  instance  to  allege  and 
prove  that  the^  came  into  the  haods  and 
poeseaaion  of  the  officer,  and  have  not  niuce 
been  returned  or  accounted  for  by  him. 

Morae,  Hanks  &  Banking,  £  42. 

The  cashier  of  a  bank  is  bound  to  ezeicise 
reasonable  skill  and  ordinaj;  care  and  dili- 

Snce  in  the  performutce  of  his  duties.  It 
fails  in  euch  skill,  or  omits  such  care  uid 
diligence,  and  the  bank  suffers  damage  in 
consequence,  he  is  liable; 

BoRtinok  v.  Tan  VoorKia,  91  N.  Y.  363; 
Rochester  Oily  Bank  v.  Bhcood,  21  N.  Y. 
S8;  Oommereial  Bank  t.  Ten  Eyok,  48  N.  Y. 


SOS;  2  Am.  Jt  Gng.  Enc.  L^w,  p.  ISO;  Morse, 
Banks  k  Banking,  !  172. 

llie  books  intf^uccd  in  evidNice  were  the 
journal  and  the  ledger,  commonly  csjied 
■"daily  stfttpmeot  register,"  and  were  kept 
by  White;  and  the  entries  therein,  made  in 
the  course  of  his  duties  as  cashier,  were  evi- 
dence both  against  him  and  his  sureties. 

Wharton,  ji,r.  I  1212;  Metropolitan  L. 
Int.  Oo.  T.  CaUan,  23  N.  Y.  S.  R.  62B,  4  N. 
Y.  Sirap.  833;  Humphroj/  v.  People,  18  Hun, 
393;  WilUanuburg  VUy  F.  Ina.  Oo.  v.  Fro- 
tninghtm,  122  Mass.  391 ;  Abbott,  Trial  Bv. 
2d  ed.  630;  Bank  of  Brightem  v.  Smith,  12 
Allen,  243,  SO  Am.  Dec.  144;  Union  Sa^.  At- 
M.  V.  Ethoarda,  47  Mo.  446;  Atlas  Bank  v. 
Broimell,  9  R.  I.  168,  11  Am.  Rep.  231;  OU 
ney  v.  Chadtey,  7  R.  I.  224;  Snell  v.  A«en, 
I  Swan,  208;  fiortlelt  t,  Freeport  Bd.  of 
Edu.  SB  111.  364. 


And  the  same  rale  appUsi  In  sn  action  of 
ejectment  SBalDst  a  third  partj  elalmloe  the 
properlj.  Doe  ea  dem.  LIchfleld  t,  Stacer,  B 
Car.  A  P.  IHO;  Doe  es  dent.  Slroda  t.  Beaton,  2 
Ad.  ^  El,  ITl,  4  NsT.'  A  U.  81,  4  L.  J.  K.  B.  N. 
8.  IB. 

And  entrlM  In  the  books  o{  a  steward,  kept  In 
■cconnt  wltb  bis  cmploTer.  In  which  he  la 
credited  with  tbe  rents  of  the  estate  paid  over 
to  tbe  emploTBr,  and  balancis  are  itmcb  eacb 
bait  rear,  end  there  was  a  balance  against  tba 
steward  at  the  end  of  the  last  half  jemi  with 
the  receipt  of  wblch  be  charged  him  sell  over 
bla  signature,  ere  admissible  In  erldence  In 
ejeelmeot  In  whlcb  the  qaeitlon  la  aa  to  wbether 
the  premises  In  question  were  part  or  parcel  of 
tbe  manor,  to  establlab  tbe  parment  of  rent  for 
tbe  premises  In  qoeatlon.  Due  ov  dam.  Asb- 
bamham  v.  Michael,  IT  Q.  B.  2TS,  20  U  J.  Q. 
B.  N.  8.  4S0,  IS  Jur.  B7T. 

And  entries  of  tbe  receipt  of  rents  In  hooka 
of  a  prevloua  tenant  for  life  are  admissible  Id 
evldencp  as  a  declaration  made  bj  tbe  prevloua 
tenant  aa  to  tbe  eilstlog  rent  of  the  tenement  In 
question,  as  at;alnal  a  aucceedlng  tenaot  for  life 
o(  the  estate,  In  an  action  of  ejectment,  where 
both  bad  a  limited  power  of  leasing,  reserving 
tbe  ancient  rent,  and  tbe  books  showed  the  re- 
ceipt of  a  lesser  amoont.  an  aoch  entrlea  would 
be  adverse  to  the  title  of  tbe  pereon  who  had 
pDEBeaslon  of  It,  and  would  dlmlulsb  bla  Inter- 
est in  tbe  Gne  on  renewal.  Roe  en  dem.  Bmne 
T.  Rawllnga,  T  Kast.  219,  3  Smith,  2154. 

8o.  eotrlea  In  tbe  aecoant  book  of  a  deceased 
steward  of  the  receipt  of  mooer  by  tbe  steward. 
In  Ibe  handwriting  of  bis  clerk,  are  evidence  o( 
anch  receipt  aa  between  third  parties,  as  well  as 
bclweeo  the  parties  to  tbe  enCrf.  tbough  tbe 
clerk  who  made  tbe  entries  was  alive  and  not 
called  as  a  witnesa.  where  tbe  steward  had 
adapted  such  entries  b;  preaenllng  tbem  to  be 
audited.  Doe  cp  item.  Grsham  *.  Rawklna,  1 
Golo  &  D.  SSI.  6  Jnr,  215,  10  L.  J.  Q.  B.  N.  3. 

And  entries  of  the  receipt  of  rent,  made  b;  a 
deceaaed  executor  In  bis  books  of  account  under 
whom  Ibe  demandant  In  a  writ  of  right  claimed. 
are  ndmlBslble  la  evidence  tor  the  demandant 
on  tbe  trial,  where  the  entrlea  were  not  made  b; 
bim  In  the  character  of  a  landlord,  but  In  tbe 
character  of  executor,  and  aa  aucb  charged  him- 
self with  the  amount  received.  Spiers  T.  Mor- 
rla.  e  Blng.  B8T,  S  L,  J.  C.  P.  N.  3.  153. 

And  entries  In  the  account  book  o(  a  deceased 
receiver  of  a  claimant  to  a  right  to  a  Usher]', 
produced  from  the  cuatod;  of  the  claimant. 
charging  himself  witb  tbe  receipt  of  rent  from 
a '  snb-recclver  due  tram  certain  persona,  of 
wboDi  tbe  sub-receiver  was  one.  for  the  privilege 
63  L.  R.  A. 


of  fixing  a  net  In  tbe  nsber?.  sre  admissible  Id 
evidence  on  an  Issue  as  to  the  claimant's  right. 
Perclval  v,  Nanson,  I  Eieh.  1,  81  L.  J.  Bicb. 
N,  S,  1. 

So,  an  entr;  In  a  rent  book  Ln  the  bandwrlt- 
Ing  of  tbe  plalntlfTs  deceased  mother,  who  bsA 
managed  his  slTalrs,  admitting  tbe  receipt  of 
rent  b;  her,  was  held  >n  BIcharda  v.  Gogart;, 
Ir.  Bep.  4  C,  L.  300.  to  amoant  to  a  recognition 
by  her  that  certain  entrlea  of  pajments  recorded. 
In  tbe  preceding  part  of  the  same  page  In  the 
handwriting  of  a  person  since  deceased,  wblcb 
ought  [o  have  been  received  by  her,  represented 
receipts  tor  wblch  she  waa  accouoCable,  and 
were  consequentlr  beld  admissible  on  tbe  qnee- 
tloa  wbetber  there  bad  been  a  continued  tea- 
anc7  on  the  part  of  tbe  plaintiff  during  a  cer- 


a  the  b 


a  of  a 


■liarglQg  himself  with  moner  paid  to 
ered  Inadmlaalbla  In  evidence  as  be- 
tween third  parties  b;  tba  fact  that  on  the  op- 
posite side  of  tbe  sccount  the  receiver  dis- 
cbarges himself  to  the  same  extent  bj  credits. 
Bowe  V.  Brenton,  S  Uanu.  ft  B,  133,  2B8,  » 
Barn,  t  C,  765, 

Or  by  tbe  fact  that  the  bslanee  of  tbe  accoaat 
was  In  favor  of  tbe  suward.  Williams  v. 
Oreavea.  8  Car.  A  p.  682. 

Tbe  balancing  of  an  account  Is  the  mere  me- 
chanical opecatlonof  subtracliagthe  debtorfroot 
tbe  creditor  aide,  and  the  fact  that  an  account 
has  been  balanced,  sad  Chat  tbe  balance  la  In  fa- 
vor of  the  person  keeping  the  account,  docs  not  ' 
nlTecl  the  admissibility  of  such  scconnt  In  evi- 
dence, in  an  action  between  third  parties,  ss  an 
admission  against  Interest,  tbe  debit  aide  of  the 
accoont  conslacing  of  cbargea  against  himself. 
Wbaley  v.  Carlisle,  IT  Ir.  C.  L.  Bep.  T02.  1& 
Week.  Rep.  JlSiJ, 

But  an  ancient  rule  found  amongst  tbe  muni- 
ments of  a  manor  containing  the  reeve's  ac- 
count of  money  received  by  him  on  account  ot 
the  lord,  followed  by  an  account  of  moneys  ex- 
pended hy  him  on  account  of  the  lord.  Is  not 
admissible  In  evidence  to  establish  a  fact  atsted 
ia  one  of  tbe  Items  of  dlsebarge  for  which  tbe 
reeve  took  credit  la  the  account,  where  It  does 
not  appear  on  the  face  of  the  account  that  be 
gave  credit  tor  any  sum  applied  to  tbe  discharge 
of  that  particular  Item.  Doe  ear  d«ni.  Klnglake 
V.  Bevlss,  T  C,  B.  458.  IS  L.  J.  C.  F.  N.  8.  l^S, 
And  see  Wbaley  v.  Carlisle.  IT  Ir,  C,  L.  Rep. 
702.  16  Week.  Rep.  1183,  (n^-o,  IV.  b,  2. 

And  an  entry  In  a  steward's  books  of  a  pay- 
ment or  allowance  for  a  land  tax  and  poor  rates 
on  tbe  tithes  made  In  bis  favor,  and  not  con- 
oected  with  other  entries  made  against  bIm  wltb 
reference  to  the  receipt  of  tbs  titbes.  Is  not  ad- 
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Nbw  Tobk  Coubt  of  Affkalb. 


Jam., 


V>nB,   J.,  detivBred   Uie  (^inioa  of  the 

The  burden  of  proof  waa  upon  tbe  plftin- 
tiS  to  show  thB.t  the  oonditioD  of  the  bond 
nsB  broken  bj  tbe  failure  of  White,  "at  the 
expiration  of  his  term  of  office,"  and  "upon 
request  to  him"  made,  either  to  render  the 
just  and  true  actmint  required,  or  to  pa; 
over  and  daliver  the  moneye  and  other  valu- 
able things  which  had  come  into  his  poises- 
■ion  aa  cashier.  In  order  to  meet  the  burden 
of  proof,  the  plaintiff  read  in  evidence,  un- 
der objection  and  exception,  itt  by-laws, 
which,  in  apecifying  the  dutJee  of  tbe  cash- 
ier, among  omer  thiim  provided  that  he 
rtoutd  "keep  ft  full  and  oonplete  set  of 
boirica  of  tbe  association,  showing  a  system- 
atic and  accurate  ex^ibJt  of  the  affairs  of 
the  association,  such  ae  are  usually  kept  in 
well-coaducted  baukiiu  iostitutions."     They 


also  provided  that  he  ahould  have  "personal 
supervision  ...  of  the  taking  and  dis- 
counting of  commercia]  paper."  Next,  with- 
out any  preliminary  wroof,  it  offeo-ed  in  eii- 
dence  the  books  of  the  bank,  or  such  parta 
thereof  as  were  applicable.  The  books  wera 
^eparotaly  received,  subject  to  the  objection 
that  each  was  Immaterial  and  incompetent 
as  against  the  d^endaatA,  who  duly  except- 
ed to  the  various  rulings  admitting  them. 
Tinder  exceptiou  founded  on  similar  objec- 
tions, certain  computations,  made  by  a  wit- 
ness from  these  books,  were  received,  whidi 
tended  to  show  the  different  items  of  short- 
age predsely  as  found  by  tJie  referee.  Th» 
following  questions,  rulings,  and  answers 
illustrate  the  nature  of  this  evidence  and  the 
metiiod  of  introducing  it:  "Q.  State  what 
you  have  done  with  refermce  to  the  items, 
bills  discounted,  in  the  same  manner.    Stata 


nlolblc  lu  evidence  on  a  bltt  agalnat  the  owners 
and  occcplers  of  the  landa  tor  an  accounting 
and  saClafactton  of  the  tithes  thereof.  Knisht 
V.  Walerford,  i  Younge  &  C.  Eich.  2S3. 

Id  tbe  above  ease.  Stead  v.  HeaCan,  4  T.  R. 
999.  intra,  IV.  b,  3,  was  dlatlDgulsbed  upon  the 
KTOund  that  In  that  case  Ibe  matter  referred  to 
Bometblns  else,  and  required  that  other  thing  to 
be  read  In  order  to  aiplala  tbe  fart  aa  stated, 
tbe  court  bj  AJdersoa,  B.,  saving  that  that  case 
(oea  to  tbe  eitreme  verge  of  the  law. 

Where,  however,  a  charging  Item  In  the  books 
of  account  of  a  decea«ed  peraon  maj  not  be  In- 
telllfilble  UDleaa  the  other  side  of  the  aeeouDt  be 
looked  Into,  the  statement  on  tbe  other  aide 
mar  be  receivable  In  evidence  as  between  third 
partlea:  but  where  the  discbsrglDg  entries  are 
not  neccannry  to  the  underatandlng  of  the  charg- 
ing llema  they  are  properlj  eiduded.  Doe  em 
den.  KInglake  v.  Bevlss,  T  C.  B.  456,  18  I..  J.  a 

p.  N.  a.  128. 

So,  accounts  tor  rents  received,  signed  by  ■ 
[wrson  styling  himself  clerk  to  a  ateward.  but 
not  shown  to  have  been  employed  by  such  stew. 
ard  olhernrlae  than  as  a[i|>ears  In  tbe  accounta 
tbemaelvea.  an  not  admlaalble  In  evidence  alter 
the  dealb  of  both  the  cierk  nnd  iteward  to  prove 
the  receipt  by  eltber  of  tbe  sums  of  money 
therein  nientlaoed  In  order  to  estnbllsb  tbe  right 
of  a  party  to  a  market  (or  wblch  tbe  rents  were 
received,  wblch  right  bad  been  dleturbed.  De- 
Hulien  V.  t'arr,  4  Ad.  Jt  Bl.  Ci3.  G  Nev.  h  M.  617, 
1  Ilarr.  &  W.  736. 

And  entries  by  a  deceased  landowner  upon  bis 
rent  boot,  charging  two  persona  with  tbe  rent 
of  designated  premises,  and  crediting  tbera  with 
the  payment  thereof,  are  not  competent  evidence 
ol  a  tenancy  by  one  of  sucb  peraona  In  favor 
of  the  bclr  of  the  dereased  landowner  Id  a  ault 
brought  by  him  for  rent,  where  both  alleged 
tenanta  continued  to  ocrapy  after  tbe  death 
o(  the  former  owner.  Austin  v.  Tbomaou,  45 
N.  H.  113. 

And  entries  msde  by  a  person  from  whom  the 
owner  of  a  particular  estate  in  lands  claimed 

0  prove  the  identity  of 

tea  other  peraona  dalm- 

'.  Uore- 


tbe  r 
admlasltile 


a  the  r 
Fviden 


Ing  s  dllTnrcDt  estate  therein.     Outi 
wood.  B  T.  R.  121. 

In  the  above  esse  Bsrrle  v.  Bebblngton,  4  T. 
R.  G14,  supra,  was  dlallngulshpd  by  Grose.  J.. 
npon  the  prround  that  there  the  entry  was  made 
by  a  Bicward.  who  charged  himself  with  tbe 
rei'elpt  of  money. 

Aa  to  what  constltulea  an  RdmiBsloD  against 
IntereBl,  ajid  as  to  tbe  efferl  of  a  favorable  bat- 

63  1,.  R.  A. 


S.  AeCBfpled  thargut  /or  (sri'loea. 

Tbe  aame  rule  of  admissibility  aa  that  appli- 
cable to  entrlea  of  tbe  receipt  of  tent  appllaa 
to  receipted  charges  lor  service*. 

Thus,  an  entry  of  tender  and  refosal  made  by 
a  deceased  clerk  of  the  plaintiff's  attorney  In  a 
daybook  kept  for  the  purpose  of  entering  his 
dally  trsDsactlona  is  sdmlaslble  In  evidence  s« 
tbe  entry  ol  a  fact  within  hia  knowledge  which 
rendern  him  subject  to  a  pecuniary  demand,  ta 
prove  a  tender  In  an  action  of  trover  for  prop- 
erty seised  by  th«  defendant  to  satisfy  a  llM 
thereon  tor  money  loaned  and  advanced,  whick 
the  plaintiff  claimed  bad  been  satisfied  by  such 
lender,  tlsrks  v.  Lahea,  3  Blng.  N.  C.  408, 
4  Scott,  137,  6  L.  J.  C.  F.  N.  8.  SB. 

&o,  a  charge  by  an  attorney  In  hIa  book*  of 
account  against  a  client  for  sofTerlng  a  recovery 
nnddrswlnga  aurreoderand  otberlegal  services, 
It  appearing  by  the  book  that  the  bill  was  paid. 
Is  admlaalble  In  evidence  in  an  action  between 
third  partlea  to  verify  a  presumption  of  a  anr- 
render.  Goodtltle  v.  Chandoa,  2  Burr.  lOTZ ; 
Warren  v.  Greenville,  2  Strange.  1129. 

And  the  books  of  a  deceased  >ollc1tor.  contain- 
ing entclei  of  cbargea  far  the  preparation  or  ei- 
eoiitlOD  at  a  deed  of  appointment,  are  admlaslbls 
in  evidence  to  eatabllsta  the  deed  when  only  a 
copy  1b  produced  to  support  a  decree  for  rais- 
ing money  thereunder.  Sklpwith  v.  Shirley,  11 
Vea  Jr.  B4. 

And  tbey  would  also  be  admlBBlble  in  evidence 
opon  an  lasiie  aa  (o  the  distribution  of  the  fund. 
Kswilni  T.  Hlchards.  28  Beav.  S70. 

bOi  entriea  of  charges,  msde  by  an  attorney 
In  blB  tnoka.  abowlng  the  time  when  a  certain 
leniie  prepared  tor  a  client  was  executed,  wblcb 
cbKrgKB  uppear  to  have  been  paid,  are  evidence 
after  the  attorney's  destb  to  show  that  tha 
leese  eieinled  under  a  power  to  lease  In  poa- 

date  later  than  that  named  as  tbe  time  from 
wblrb  It  Bbiiuld  take  effect.  In  support  at  the 
claim  tbat  the  lease  was  one  In  posscBSlon,  simI 
not  In  reversion.  Doe  ta  dos.  Keeca  v.  Robaon, 
15  r.nat.  ^2. 

But  an  entry  In  the  diary  of  a  aollcltor's  cterk 
who  had  become  a  lunatic  Is  not  sdmiEalble  ID 
evldenro    In    an   action    between    third    persons. 


V.  Uellersh.  2  Maon.  h  Q.  309. 

e  entries  by  an  attorney  who   Is  still 

iiPSlbie,  Iboudh  he  is  out  of  the  Juris- 

1  Mnody  A  It 


IMl. 


Btitb  Bass  of  Pikk  t.  Bkown. 


Gll» 


tiie  oonipuUtion  yoM  have  made,  and  the 
statement  an  contained  of  that  item  of  billH 
-diBcounted,  aJtA  the  result  of  your  coniputa- 
"tion."  This  waa  objected  to  by  the  delenil- 
anta  "m  immaterial  and  incompetent;  that 
the  eatriea  upon  the  books  from  which  the 
«(>mputat)oi]  IB  made  t.n  not  evidence  as 
«^inst  the  defendantAi"  and  "that  it  does 
not  appear  that  the  defendants'  principal 
wade  thoee  entries  or  was  in  any  way  re- 
■■ponflihle  for  then."  The  objection  waa 
«TerruIed,  the  defendants  excepted,  and  the 
witneflA  answered:  "I  toolc  the  accounts 
themBelves  representing  notes  and  biila  dis- 
counted, liated  them,  and  footed  them,  I 
found  there  waa  (90,813.33.  The  daily  state- 
ment register  »howB  $91,036.37,  a  difference 
-of  $223.04.  That  wae  a  shortage  in  the  bills 
^liscounted.  I  proved  u.p  the  certiflcates  of 
depoBit,  and  made  the  oomoutatiiMi  of  them. 


Q.  Stale  what  vou  found  with  reference  to 
that."  This  was  objected  to  as  before,  and 
upon  the  further  ground  that  the  certiScatel 
of  deposit  should  oe  produced,  as  Ihey  were 
the  best  evidence;  but  the  objection  waa 
overruled,  and  the  defendants  a^ain  excepts 
ed.  The  witnees  then  etated  his  computa- 
tions as  before,  Euid  testilied  that  they 
showed  a  shorlAge  in  certiBcales  of  deposit 
of  $1,283.  Subsequently  the  certificates 
were  produced,  but  as  to  tJie  other  accounte 
there  was  no  evidence  to  establish  a  breach 
of  the  condition  of  the  bond,  except  the  Imre 
fact  that  the  books  showed  a  shortage.  The 
expert  who  made  the  computations  teatilled : 
"The  question  as  to  whether  there  was  this 
discrepancy  of  $223.04  ie  determineil  by  m6 
from  the  examination  of  the  entries  in  Uie 
boi^B  made  prior  to  January,  18!)3,  and  my 
of  books  and  bills  receivable,  as 


■bt  admliced  Id  evidence  bs  hetween  tblrd  pai 
-mcrel;  tusause  there  are   [cems  on  the  otber 
aide  of  Ibe  accoual  that  are  admissible  as  dec- 
larations against  Intereat.      Whaler  v-  Carlisle, 
17  Ir.  C.  L.  Itep,  7(12,  15  W,  R.  1183, 

ao.  Id  OHie  V.  Paklneton.  2  M'Clel.  &  T.  8B7, 
(t  was  held  that  entries  b;  a  deceased  attor 
nef  are  not  evidence  aa  to  boslness  done  bj 
dim. 

But  the  books  at  a  man  midwife  attendlns 
npoD  a  woman  at  childbirth  and  making  cbarg^a 
tor  Huch  attendance,  pajment  of  which  he  Chere- 
<b7  ackDowtedges.  are  evldenco  of  the  time  of  the 
blrib  of  Buch  child  as  noted  In  such  entries  In  a 
subsequent  proceedlDg,  Id  whlcb  the  child  suf- 
fered a  recover;.     Ulgbam  v.  Bldgwaj,  10  Uast. 

loe. 

Anil  a  deceased  [jbrslclan's  daybook  contain- 
ing cbargrs  agHlaat  the  Isrmer  employer  of  a 
pauper  for  services  rendered  to  the  pauper  as 
a  surgeon  la,  when  properly  BUtbentlcated.  ad- 
VDlselble  In  a  controvprsy  b>tween  towns  as  to 
IDe  settlement  of  the  pauper,  where  the  time  ol 
tbe  Injury  to  the  pauper  was  material  In  de- 
term  Id  I  ng  when  bis  reside Dce  waa  changed. 
Aoguala  v.  Windsor.  IB  Me.  31T. 

And  la  suc'li  case  the  physlcladi  baa  not  such 
an  Interest,  from  tbe  fact  that  he  was  an  1d- 
kabltant  of  the  town,  as  will  warrant  the  re- 
jection of  eotrlea  made  by  him  In  bis  books  of 
account  with  reference  to  such  services,  where 
It  appears  that  no  controversy  respecting  tbe 
pauper  bad  arlaeo  or  was  Id  coatempletlon  at 
tbe  time  of  the  rendition  of  ttie  aervlcea. 
Rrldgewater  v.  Roibury,  Gi  Conn.  214,  6  Atl. 
415. 

But  a  daybook  o(  a  deceased  aurgeoa,  pro- 
•dnced  by  his  sod,  the  entries  In  which  the  de- 
ceased was  under  no  obligation  to  omke,  and 
which  did  hot  charge  bImBell.  Is  not  admissible 
In  evidence  In  an  action  between  tblrd  parties 
Involving  tbe  question  of  the  legitimacy  of  a 
person  at  whose  birth  the  surgeon  attended ; 
though  an  entry  Is  tbe  ledger  of  the  deceased  In 
his  handwriting,  wblch  was  marked  "paid,"  Is 
admissible.  Webster  v,  Webster,  1  Fost.  A  F. 
401. 

And  the  rule  is  the  same  wltb  reference  to  en- 
tries upon  the  books  of  account  of  a  physlclaD 
Who  afterwards  became  mentally  iDcompetent, 
and  wbo  was  employed  by  a  town  to  attend  a 
pauper.  In  an  action  by  another  town  against 
the  town  employing  bim  to  recover  for  aupplles 
furnished  to  the  pauper,  where  tbey  were  iD«de 
In  the  regular  course  oI  his  business,  charging 
the  town  for  hia  attendance  upon  the  pauper 
and  crediting  It  with  paymenC.  lor  tbe  purpose 
«f  Bhowlog  tbe  time  when  (he  services  were  ren- 
^3  L.  R.  A. 


dered.     Brldgewater  r.  Boibury,  64  Cono.  213, 
e  Atl.  41S. 

And  entries  In  the  hooks  of  a  deceased  at- 
torney for  the  defendant  in  a  foreclosure  case, 
who  bad  charge  of  the  affairs  of  the  defend- 
ant at  tbe  time  of  the  mortgage,  are  admissible- 
In  evidence  therein  on  bebalf  of  ibe  plalatlD, 
to  Bbow  [bat  all  of  the  money  loaned  bud  been 
paid  to  the  defendant,  and  that  there  waa  no 
usury.  In  reply  to  a  plea  of  usury,  and  that  a 
part  of  the  moneys  bad  been  retained,  where 
they  were  found  In  an  account  In  wblcb  there 
were  entrlaa  against  (be  attorneya  lolerest, 
though  sucb  entries  were  not  .against  bis  In- 
tereat.  Clark  v.  Wllmot,  1  Younge  h  C.  Ch. 
CU.  GS. 

But  li 


that 


Be  Paige,  6!  Barb.  4TS,  It  was  held 
a  memorandum  found  In  an  account  book 
dirceased  pbyalclan  who  attended  at  the 
birth  of  a  testator,  chafing  the  mother  of  tbe 
testator  for  services.  Is  not  admlssllile  In  evi- 
dence to  show  tbs  age  of  the  testator  In  a  pro- 
ceeding for  tbe  revocation  of  tbe  probate  of  bis 
will  on  tbe  ground  that  It  was  made  when  ha 
was  under  eighteen  yeara  of  age,  without  tie- 
iDg  sustained  by  proof  of  Its  truth.  Uut  le* 
Hicham  t.  Kldgway.  10  F.ist,  IDS,  lupra. 

So,  In  Doe  ea  Oem,  Iladen  v.  Burton,  B  Caf. 
A  P,  2S4,  Itei  v.  llendoD  was  cited  by  counsel. 
In  which  It  was  said  that  L<ord  Denraan  al- 
lowed Cbe  books  of  a  deceased  person  who  re- 
paired a  bridge  to  be  given  Id  evidence  to  ahow 
that  tbe  parish  had  paid  blm  for  so  doing. 

See  alao,  however,  aa  to  attorney's  charges. 
infra,  VII.  b.  3  :  and  as  to  what  constitutes  en- 
triea  against  Interest,  See  lupra,  IV,  a,  and  infro, 
IV.  b,  3. 

S,  OlAer  mUetUtaitau*  mlHei; 

All  other  simitar  entrlea  against  tbe  intereat 
of  tbe  person  making  them  have  been  treated  aa 
being  wlthlD  the  same  class,  sod  as  governed  by 
the  same  rules. 

ThuB,  an  etitry  In  tbe  books  of  a  bank,  charg- 
ing the  bank  wltb  a  deposit  of  money  and  there- 
fore agslUBt  l:s  interest.  Is  admissible  la  evi- 
dence where  tbe  bookkeeper  who  made  It  I* 
shown  to  be  dead,  in  an  action  between  tblrd 
persons  for  tbe  purpose  of  eatabtlsblng  fraud 
nnd  collusion  with  referenct  to  the  deposit. 
Heldenbelmer  *,  Johnson,  76  Tei.  200,  13  8. 
W.  4S :  Anderson  v.  Edwards,  123  Mass.  273. 

And  the  books  of  a  bank  and  tbe  vouchers 
returned  by  tbe  bank  to  a  cable  company  having 
common  stockholders  with  tbe  bank,  sb owing 
deposits  as  well  as  payments,  are  admissible  In 
evidence  In  an  action  by  the  receiver  of  tbs 
bank  against  tbe  assignee  In  Insolvency  of  the 


New  Yokx  ConRT  or  Appbau. 


I  found  them  cm  Auguat  IS,  1B9&."  Tbii 
neceasaiilf  included  entric*  made  before  the 
bond  was  given.  After  the  booki  and  com- 
putations wedre  thuB  received,  it  appeared 
that  the  journal  and  ledger  were  kept  prin- 
cipally by  White,  but  that  the  auxiliary 
booka  were  kept  by  other  peraona,  one  ot 
whocn  waa  living  within  the  state  at  the 
time  of  the  trial.  It  did  not  appear  wheth- 
er White  was  then  within  reach  of  a  Bub- 
p«cna  or  not,  but  it  was  shown  that  he  dia- 
-appeared  about  the  16th  of  August,  1B90, 
and  no  fuffther  evidence  was  given  on  the 
subject. 

lie  entries  made  by  White  aftar  tiie  bond 
was  given  were  admissible  against  his  sure- 
ties,'because  they  ware  Idie  acts  of  their  prin- 
cipal relating  to  the  money  and  property  in 
his  custody  which  they  had  prtmised  he 
should   ....  ™ 


pear  to  have  been  made  by  him.     The  dc 
fendants  were  not  Tesponsible  for  the  way  ij 


just  account  of  what  came  into  his  hands  ilk 
that  eapawty,  and  to  pay  over  and  deliver 
Hccordingly.  They  were  strangers  to  tho- 
books  of  the  bant.  They  had  no  right  of 
access  to  them,  and  the  entries  made  therein 
by  pBrsora  other  than  White  were  no  more- 
bindinz  upon  them  than  upon  the  public 
generally.  Neither  the  books  nor  the  by- 
laws are  referred  to  in  the  bond.  The  du- 
ties imposed  upon  White  l^  the  bond  were- 
not  those  imposed  upon  him  by  the  by-laws^ 
and  the  former  were  not  to  be  performed 
until  after  the  latter  had  ceased  through  th» 
expiration  of  hie  term  of  office  aa  cas-hier. 
The  bond  did  not  maJie  the  boolcB  evidence. 


cable  compan;  upon  ptomlssorr  notes  execute' 
br  [he  cable  company  to  the  bank,  and  for  a1 
torne;'i  fees  In  an  actimi  bj  the  bank  s^last 
the  cable  compaar,  and  for  moncTi  alleged  to 
have  been  paid  by  the  bank  at  the  reqaeat  of 
the  cable  company.  Fanly  y.  Panly,  lOT  Csl. 
8,  40  Pac.  29. 

So,  where  In  an  action  on  •  promnaory  note 
the  Aetetidant  claimed,  and  there  was  evidence. 
that  It  was  procured  by  tnlse  representation) 
and  without  coDalderatlon.  and  that  the  noU 
aued  upon  was  given  In  renewal  of  an  earlier 
note,  to  reimburse  the  ptalntllTa  Inteatati 
paymentH  which  he  claimed  to  have  made  apon 
oblliallans  of  the  defendatit,  and  that  such  In- 
testate executed  with  tbe  defendant  and  bli 
brother  a  note  to  a  third  party,  the  Intestate 
belni  a  surety  for  tbe  other  maker,  entries  In 
the  private  Itooke  of  such  third  party  to  whom 
the  note  was  made,  properly  proved,  showing 
that  the  third  party  had  accepted  tbe  uol 
the  Intestate  alone  In  payment  ot  the  Joint 
of  the  Intestate  and  the  two  otber  personi, 
acknowledged  Che  receipt  of  Interest  on  the  : 
and  that  the  Intestate  had  paid  the  same, 
admissible  In  evidence  after  the  death  of  such 
third  penoD,  as  declarations  against  Interest. 
Zimmerman  v.  Bloom,  43  Ulnn.  183,  4H  N.  W. 
10. 

And  books  of  aceoant  kept  by  a  husband  In 
his  own  handwriting  sod  covering  a  consider- 
able period  of  time  prior  to  tbe  date  ot  a  oote, 
pontalninf;  no  cborges  against  his  wife,  but  con- 
taining an  accooDt  agalost  him  alone,  are  ad- 
missible In  evidence  In  behslf  of  tbe  wife  In 
an  action  on  the  note,  to  show  that  the  note 
was  the  debt  of  tbe  husband  alone,  where  It  ap- 
pears that  tbs  principal  of  the  note  was  exactly 
the  same  kn  amonnt  as  would  be  due  upon  tbe 
account  contained  In  sorb  books  after  comput- 
ing Interest  thereon  to  the  date  of  the  note. 
Jones  V.  Hough.  9S  Ga.  492,  25  3.  H.  SOS. 

And  wbere  tbe  proceeds  of  a  life  Insurance 
policy  are  sought  to  be  recovered  on  tbe  ground 
that  they  had  been  anlgned  to  the  defendant  In 
trost,  aiDd  that  the  Crust  bad  been  violated,  tbe 
defendant  denying  the  trust  and  alleging  Chat 
the  potlc)-  was  assigned  ss  collateral  security 
for  a  debt  due  on  account  of  a  payment  to  a 
third  per>oD  of  a  claim  against  the  assignor, 
tbe  books  ot  such  third  peraoo  In  his  handwrit- 
ing, are  admlHsible  In  evidence  after  his  decease 
to  establish  the  defense.  Sands  v.  Hammell, 
ion  A  Is.  624,  18  Bo.  469. 

So.  an  entry  by  a  deceased  person,  showing 
that  a  payoieat  made  by  blm  bad  been  made  In 
breach  of  Crust  to  a  third  person  Instead  of  to 
iruatees.  la  admissible  In  evidence  In  contradic- 
tion ot  a  deed  evidencing  a  righcfol  payment  by 
sa  L.  R.  A. 


him.  to  aboH  the  receipt  of  tbe  third  party,  upoo, 
the  grnuDd  that  auch  entry  [ended  to  charge- 
tbe  maker  of  It.  Orcett  v.  Coraer.  21  Beav.  B2. 
And  an  entry  ot  the  receipt  of  money  by  the 
otnccrs  of  a  township  from  the  oIBcerB  of  an- 
other townablp  constituting  a  given  proportion, 
of  rates,  made  In  a  pnrlab  book.  Is  evidence  to 
charge  the  latter  officers  with  the  some  propor- 
tion In  the  future,  as  tt  charges  tbe  pariah  of- 
flcers  with  the  receipt  of  money,  aod  Is  an  entry 
against  Interest,  and  another  entry  eiplalnliv 
aQd  referring  Co  It.  made  on  the  same  page. 
would  likewise  be  admlaslble.  Stead  v,  Heaton, 
4  T.  R.  6<I9. 

And  an  accoont  book  kept  by  a  deceaoed  rec- 
tor, containing  receipts  and  payments  by  hla> 
relative  to  a  living,  la  admlselttle  In  evidence  Id 
favor  ot  a  subsequent  Incumbent  on  the  trial  or 
an  laaue,  under  Stalk  fl  &  7  Wm.  IV.  chap,  11, 
whether  a  modiis  had  been,  during  the  statu- 
tory period,  payable  by  the  occupiers  of  lanS 
In  the  hamlet  to  the  rector  In  Ilea  of  tithes.  It 
appearing  tbat  glebe  lands  therein  were  In  tbs- 
Dccupatlon  of  the  rector  In  the  beginning  of  tbe 
previous  centory,  aod  at  one  time  the  occn- 
pants  ot  the  land  la  the  hamlet  occupied  the 
glebe  landa,  and  that  for  more  than  the  statu- 
tory period  no  tithes  had  been  paid  by  the  occu- 
pants of  tbe  landa  Young  v,  t:iani  Hall.  IT 
q.  B.  SSO.  29  L,  J.  Q,  B,  N.  S.  12,  16  Jur.  81. 

But  an  admission  of  the  payment  of  a  chargr 
for  publication  ot  a  notice  of  sale  In  a  fore- 
closure action  by  an  entry  In  books  of  account 
la  not  aultlclent  to  prove,  ss  agalnat  a  thlrif 
parson,  the  actual  performance  of  tbe  servleea. 
to  do  or  for  the  doing  ot  which  tbe  money  wa» 
received,  Osborn  v.  Merwln,  60  How.  Pr.  183. 
And  an  enti-y  ^a  the  daybook  ot  a  stock 
broker,  tbougb  made  regularly  and  In  the  or- 

;acdum  of  the  sales  and  purchases  effected  by 
blm  during  tbe  day.  Is  not  admlMlble  In  evi- 
dence In  an  action  between  third  persons  un- 
der the  rule  as  Co  entries  made  by  a  deceased 
?rBon  against  pecuniary  Interest,  because  it 
Igbt,  according  to  Che  cum  ot  tbe  market,  be  ' 
reliable  for  the  advantage  of  tbe  stock  broker 
I  well  as  agalust  him:  nor  Is  It  admlaslble 
Ithln  the  rule  as  to  entries  made  In  the  ordl- 
9ry  course  of  baBlness,  where  It  doea  not  ap- 
pear tbnt  tbe  entry  was  made  or  tbe  book  kept 
by  tbe  broker  In  the  discharge  ot  any  duty  rest- 
ing upon  hlio.  Massey  v,  Allen.  49  L.  J.  Cb. 
N.  8.  76.  L.  R.  IS  Ch.  Dlv.  568,  41  L.  T.  N.  8. 
480,  28  Week.  Rep.  S12. 

So.  In  Doe  Gjr  dent.  Baden  v.  Burton,  9  Car.  * 

,  254,  It  was  held  that  entries  In  the  booka  of 

deceased  (radesman  of  charges  for  the  balld- 

Ing  of  a  coCtagc,  stated  to  have  been  paid  by  tbe 


iMt. 


Btaib  BixK  or  Pick  t.  Baons. 
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and.  aside  frnn  the  eotriefl  made  bj  White 
After  the  date  ot  the  bond,  the;  could  be 
l&wfully  received  agninat  the  deIeDdant«  to 
Ue  extent  only  that  they  were  admiasibla 
agaiDst  Btrangera  general];,  according  to  the 
priuciplea  of  the  common  lii«  governing  the 
■ubject. 

Without  any  preparatory  proof,  the  hooka 
wne  Bdmittod  m  solido  as  widence  per  te 
against  the  sureties.  They  were  received 
upon  the  mere  atatement  that  ther  were  the 
books  of  the  bank,  made  bv  a  witoesa  who 
never  raw  tbem  until  after  White  had  ceaeed 
to  be  cashier.  There  waa  no  proof  of  orig- 
inal entries  by  the  persons  who  made  theoi, 
aDtl  none  even  of  their  handwriting,  custom, 
or  duties.  The  t«stimoi^  subsequentl;  giv- 
en did  not  relieve  the  situation;  for,  while 
it  appcnred  that  the  journal  and  ledger  were 
mainly  kept  b;  White,  it  did  not  appear  tbai 


the  entries  in  question  were  made  by  him, 
and  the  auxiliary  books  were  kept  by  i>ther 
persons,  one  of  whom,  at  least,  could  liave 
been  produced  as  a  witness.  The  computa- 
tions were  not  admissible  unless  tlie  books 
were  admissible,  because  th^  were  made 
Bolel;  from  the  books,  and  were  of  no  im- 
portance except  as  sum  mar;  statements  of 
the  contents  of  the  books.  They  were  made 
in  part  from  entries  of  an  earlier  date  than 
tlie  bond. 

All  the  entries,  except  those  made  by 
White  after  the  execution  of  tiie  bond,  were 
hearaa;  evidence  as  against  the  defend- 
ants. They  were  the  written  statements  of 
third  peraons,  made  without  the  aancUon 
of  an  oath,  with  no  proof  aa  to  who  made 
them,  or  that  the  person  making  them  wae 
deed,  or  without  the  jurisdiction  of  the 
court,  or  that  they  were  made  in  the  usual 


lord  of  the  manor,  are  not  admCulble  !n  evi- 
dence oo  beball  oF  the  defendant,  in  an  aetloa 
of  ejectment  broogbt  bj  parish  office™  to  r*' 
cover  possessloa  of  the  cottage,  from  a  tenant 
pot  Into  posseealoD  b;  the  lord  of  the  manor. 

For  entries  treated  sb  eonacltatlni  admls- 
alona,  but  not  falling  within  the  definition  of 
admlaslons  against  bntereit  aa  declared  In  the 
above  caseo,  see  Infra,  X. 

▼.  Bnlrttt  «cnu{lliitlflir  port  of  IA«  rti  getia. 

a.  The  gentral  ntie. 

Tbe  tact  that  entries  In  books  of  account  were 
not  agalnot.  bat  for  the  intereat  of.  the  part; 
who  made  them,  does  not  render  tbem  Inadmis- 
sible In  evidence  In  an  action  between  third  pei 


drcnmstonce  and  one  of  ■  aeries  of  facta  tend- 
ing to  prove  the  matter  In  Issue.  Bill  v.  Heeso, 
4T  1^1.  294 ;  Brldgewater  v.  Roibur?,  H  Conn. 
313,  B  Atl.  4IB.      ' 

Eutrlee  made  contemporaneonalr  with  the 
principal  (act,  forming  a  link  la  tbe  chain  of 
events  and  being  a  part  of  the  rra  gota,  con- 
stating of  a  contemporaneons  act,  belonging  not 
necessorll^r.  but  ordlnarllr  and  natnrallr.  to  the 
principal  thing,  are  admissible  aa  to  third  per- 
sona     Sill  V.  Beese,  4T  Cal.  ZB4. 

Tfaus.  the  general  rule  Is  that  entries  made  b; 
a  tblrd  person  In  the  usual  course  of  profea- 
slonal  employment,  or  of  a  clerkship,  or  of  an 
agent,  ore,  otter  tbe  death  of  the  person  mak- 
ing them,  competent  evidence  as  put  of  the  ret 
geair.     Arms  v.  Middleton,  28  Barb.  STl. 

But  entries  In  a  book  of  accounts,  to  be  ad- 
missible as  declaratlone  and  admlsalons  of  an 
agent  binding  upon  the  principal,  aa  part  of  the 
ret  gettte,  must  be  eiplanatorj  of  some  contem- 
poransoui  act  within  the  scope  of  tbe  agent's 
nnthorlt;,  and  thli  cannot  be  proved  by  the  dec- 
larations and  admissions  themselves,  but  must 
be  shown  by  evidence  olMnda.  Terrj  v.  Bir- 
mingham Net.  Bank,  9B  Ala,  508.  9  Bo.  260. 

And  the;  must  speak  oolr  of  that  which  It 
was  the  dat7  or  business  of  such  third  persona 
to  do.  and  not  of  eitraneons  or  foreign  circum- 
stances :  and  the  persona  making  them  must 
teve  had  competent  knowledge  of  the  fact,  or 
It  must  have  been  part  of  his  dair  to  know  of 
It :  and  there  must  have  been  no  particular  mo- 
tive to  enter  Che  transactions  fatselj :  and  tbe 
entrr  must  have  been  made  at  or  about  the  time 
of  the  transaction  recorded.  Wood  v.  Coosa  ft 
C.  HIver  S.  Co.  S2  Ga.  278. 

b.  AppHoatloit  l«  parttoitlor  oases. 

Tit*  foregoing  general  nils  vt  admlsslbllltj  on 


cable  to  all  daaai 


a  third  p 


Thus,  psss  books  and  other  books  of  a  aav- 
IDRS  bank,  accompanied  by  testlmonj'  of  tha 
bank  offlcers,  showing  that  the  pass  books  were 
Issued  h;  numbers  having  no  name  Indorsed, 
and  that  s  book  was  kept  In  which  Che  deposit- 
or's signature  was  written  opposite  his  nam- 
ber,  showing  to  whom  the  monej  was  to  be  paid. 
are  admissible  In  evidence  on  a  trial  for  perjury 
In  which  the  question  of  fact  Involved  related 
to  the  existence  of  certain  deposits  In  tbe  sav- 
ings bank  as  forming  part  ot  the  ret  getta. 
People  V.  Hurst,  41  Mich.  1128.  1  N.  W.  1027. 

And  the  contents  of  a  blotter  of  a  savings 
bank,  ttelng  In  constant  demand,  ma;  be  atiown 
In  n  prosecution  tor  perjury  relating  to  the  ex- 
istence of  deposits  therein,  without  tbe  produc- 
tion of  the  original  In  ordinary  cssea  where  no 
question  of  genuineness  Is  likely  to  arise  re- 
quiring a  personal   Inspection.     ItAi. 

Also  a  book  kept  t>y  the  treasurer  of  s  sav- 
ings bank  In  tha  regular  coarse  of  business  is 
admissible  to  show  the  amount  ot  money  re- 
ceived in  a  prosecution  of  the  secretary  of  tbe 
ttank  for  embeiilemenc.  Humphrey  v.  People. 
IS  Hun.  S93. 

And  the  books  of  a  savings  bank,  supported 
by  the  oath  of  the  bookke^Kr.  ere  admleslble  In 
evidence  In  an  action  bJ  s  husband  to  recover 
money  deposited  In  the  bank  by  his  wife,  and 
transferred  by  her  order  to  a  third  person,  to 
prove  sach  deposit  and  transfer  In  an  action 
agalnat  tbe  tblrd  person  for  the  recovery  there- 
of,     HcKnvllD  V.  Bresalln.  B  Gray.  ITT. 

So,  the  ledger  of  the  president  of  ■  bank,  duly 
verlfled.  Is  admissible  In  evidence  In  an  action 
against  the  sureties  ot  the  cashier.  In  which  It 
was  claimed  that  the  president  bad  misappro- 
priated tbe  bank's  money  witb  tbe  cashier's 
aid  for  the  purpose  of  showing  the  dealings  of 
tbe  bank  with  Its  president.  American  Surety 
Co.  V,  Fauly,  18  C.  C.  A.  B44,  S8  U.  B.  App.  254. 
TZ  Fed.  470,  Affirmed  In  ITO  V.  8.  133,  42  U 
ed.  B7T.  18  Snp.  Ct.  Eep.  662, 

And  pages  of  the  book  of  a  teller'of  a  bank 
are  admissible  la  evidence  In  such  an  action  by 
the  receiver  of  the  bank  to  recover  (or  a  lose 
sulfered  through  tbe  fraud  oi 
cashier,  to  show  tbat  on  day 
alleged  drafts  had  been  sold  no  money  i 
celved  by  tbe  bank.     JMd. 

And  entries  In  the  books  of  a  bank  respect- 
ing a  note  discounted  by  It  after  having  been 
proved  and  Identlfled  ss  gen  Dine  upon  proof  o( 
the  death  ot  the  person  making  tbem  are  sdmlf 
sible  In  evidence  as  part  of  the  ret  getta.  In  an 
action  by   the  payee  ot  the  note  against   the 


b  It  was 


New  Yobk  Court  of  Apfsau. 


B,  in  accordance  with  a  uni- 
form practice  to  make  them  when  the  traos' 
actions  occurred,  and  to  make  them  precise- 
ly as  they  occurred.  For  aught  that  ap- 
pears, they  may  have  been  fa.Ue  when  made, 
to  the  knowledge  of  the  person  making  thezn. 
Neither  the  books  nor  the  cooiputatioiu 
made,  therefore,  were  admissible  against  the 
defendants,  liecause  the  necessary  conditiona 
precedent   were   not   complied   with   by   the 

?laintitr.  Ocenn  Ttal.  Bank  v.  Carll,  55  N. 
.  440:  White  v.  Ambler,  B  N.  Y,  170;  Bank 
of  Monroe  v.  Calvrr,  2  Hill,  631;  Brewster 
V.  Doanf.  2  Hill,  637.  This  cose  should  not 
be  confounded  with  those  which  authorize 
books  \a  be  read  in  evidence  after  a  proper 
foundation  has  been  laid  {Smith  t.  Smxtk, 
103  N.  Y.  168,  52  L,  R-  A.  645,  57  N.  E. 
300;  McOoUrick  v.  Traphagan.,  88  N.  Y. 
334;  Fint  Nat.  Bank  v.  Tisdale,  84  N.  Y. 
655;  f'oshargh  v.  Thayer,  12  Johns.  481;  1 
Greenl.  Ev.  14th  ed.  *  118i  2  Wharton,  Ev. 
3d  ed.  9  6fll;  2  Rice,  Et.  815);  nor  with 
those  which  sanction  as  competent  entriee 


made  upon  the  books  of  a  oopartnerahip  in 
the  rej^loT  course  of  business  aa  af^nst  l^a 
copartners  having  occeee  thereto  {Itotopp  i, 
Iluber.  100  N,  Y.  524,  65  N.  E.  20e;  flour 
City  Kat.  Bank  v.  Wtdener,  163  N.  Y.  276, 
57  N.  E.  471 ) .  We  do  not  hold  that  the  per- 
tinent entries  in  the  boolcs  were  not  adtnis- 
sible  under  any  circumstances,  but  simply 
that  they  were  not  admissible  wlien  olTered, 
and  were  not  made  admissible  by  any  evi- 
dence Htibsequently  received.  As  the  booka 
were  tlie  foundation  of  the  jud«fment  ren- 
dered by  the  referee  as  to  all  of  the  recov- 
ery, at  iMst,  except  the  part  relating  to  cer- 
ti^cates  of  deposit,  the  incompetent  ei'idence 
necessarily  affected  the  result,  and  requires 

T/te  judgment  shouM  69  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 


■niker  to  ntabllah  and  enforce  a  resulting  truat 
■rising  under  an  afireement  between  them  that 
the  romplalDBDC  was  to  furnish  laud  warrants 
for  the  entr;  of  land  In  the  name  of  himself 
■nd  the  defendant  toward  which  the  deFendant 
wna  to  give  the  Dote  In  qDesIion.  nol  to  be  re- 
newed until  tbf  i>TplratlDn  of  a  jear,  when  be 
was  lo  par  ll.  the  fundi  arising  from  which  be 
Invested  In  bis  Indlrldual  name.  Rernolda  v. 
Sumner  (III.)  14  N.  K.  631. 

Also,  an  entry  made  b;  a  clerk  In  the  book  of 
a  bnnk  of  a  deposit  made  b;  s  customer  Immedi- 
ately before  an  entry  made  by  him  of  tbe  same 
deposit  In  the  cnatomer'a  bank  book,  and  sup- 
ported by  the  oath  of  the  clerk,  Is  evidence  lo 
go  to  the  Jury,  together  with  the  customer's 
tMok  and  tbe  teaClmony  of  the  cleik.  In  an  ac- 
tion by  tbe  depositor  Co  recover  an  alleged  bal- 
ance of  deposits  (or  tbe  purpose  of  showing  that 
tbe  two  entries  referred  to  ibe  same  deposit, 
and  had  by  mistake  been  credited  to  the  wrong 
person.  l''ttrmerB'  &  M.  Bank  v.  Boraet,  1 
Rawle.  102. 

So.  the  Journal  and  ledger  of  an  luaurance 
company,  properly  authenticated,  are  competent 
evidence  and  properly  admitted.  In  an  action  by 
tbe  Insurance  company  upon  an  agent'a  bond  for 
tbe  recovery  of  the  balance  claimed  to  be  due 
from  tbe  agent.  Union  Cent.  L.  lus.  Co.  v. 
Smith.  110  Mich.  171,  77  N,  W.  70fl. 

And  Che  entries  In  the  books  o(  an  agent  of 
an  Insnrance  company  wbo  whs  also  the  sgent 
of  nnother  Insurance  company  are  admissible 
ID  evidence  as  part  of  the  rei  acita,  la  an  action 
by  the  one  company  aftalnsC  tbe  other.  In  which 
It  was  claimed  that  Ibe  plalotllT  wns  made  to 
pay  tbroiigb  the  fraudulent  act  of  the  agent  to 
a  third  party  a  aum  of  money  which  should 
have  been  paid  hy  the  defendant.  Continental 
Ins.  Co.  V.  InFiirance  Co.  2  C,  C.  A.  635.  1  D.  8. 
App.  201.  Gl  Fed.  884, 

And  where  all  tbe  owners  of  a  ship  separately 
authorized  and  Instructed  Insiirsnce  brokers  to 
keep  their  several  Interests  In  her  Insured,  valn- 
Ing  ber  at  a  certain  sum,  each  giving  such  di- 
rection separately  without  reference  to  the  In- 
terest or  the  otbem,  and  the  brokers  Insured  the 
ship  In  their  own  name  on  account  of  whom  It 

selves;  without  disclosing  to  tbe  company  at  the 
time  anything  as  to  tbe  parties  or  Interests  to 
be  Insured,  and  charged  tbe  premiums  paid  upon 
their  books  to  tbe  dllTerent  owners,  according 
to  the  usual  mode  of  dealing  by  Inairance  bra- 
■63  L.  R.  A. 


kers.  the  entries  In  their  books  to  he  tranaferred 
subsetiueatljr  Into  the  account  to  be  rendered, 
such  entries  become  substantially  a  part  of  Ibe 
rei  oeito!  upon  a  subsequent  conieat  between  dif- 
ferent owners  claiming  the  same  fractional  In- 

slon  by  such  brokers,  against  their  Inlerests, 
that  they  themselves  were  not  the  parties  In- 
sured.     Forijay  v,  Atlantic  Mot.  Ina  Co-  2  Robt. 


So,  the  booka  of  a 


bridge  company,  proved 
oy  Its  treasurer  to  nave  been  kept  by  him  and  to 
contain  correct  entries  of  tolls  as  given  to  blm 
by  tbe  toll  gntberer,  coupled  with  proof  hy  lbs 
toll  gatherer  that  be  had  made  correct  reports 
of  the  tolls  received,  are  admissible  In  evidence 
to  eatabllsh  damages  suffered  by  tbe  diversion 
of  tolls  from  the  erection  of  snoiber  bridge  near 
to  tbat  of  the  former  company,  snd  to  prove 
the  extent  of  such  diversion.  Cbenango  Bridge 
Co.  V.  Lewla  03  Barh.  111. 

And  the  books  of  account  of  a  corporation  ace 
admissible  In  evidence  In  an  action  ngalnst 
the  sureties  upon  a  bond  g:lren  by  Its  serretary 
forthe  raltbtul  performance  of  hlsotflrlal  diillea 
In  which  the  complaint  alleged  tbat  he  had  a 
speclfled  amount  In  his  hands  upon  a  designated 
day  and  collected  a  certain  Bum  between  that 
time  and  another  designated  day,  to  abow  the 
amount  In  the  bands  of  tbe  secretary  up  to  the 
latter  dsle,  bat  they  are  not  admlsclble  to  ahow 
subsequent  collections.  Anaheim  Union  Water 
Co.  V.  I'arker.  101  Cal.  483.  3S  Pac.  1048. 

Nor  are  the  books  of  a  university  admissible 
In  evidence  In  an  action  by  It  sgalnst  a  third 
person  for  an  alleged  breach  of  an  agreement  to 
pay  a  designated  sum  In  stock  as  an  endow- 
ment to  the  university.  Jones  v.  Florence  Wea- 
Icyan  Unlveraily.  4fl  Ala.  626. 

But  a  nuai  aetllement  made  by  agreement  be- 
tween  partner-!  by   an   eipert  accountant   from 

admissible  In  .evidence  In  an  action  agslnsC  the 

other,      Brlcker  v.  Stone,  47  Uo.  App.  530. 

So.  an  entry  In  the  daybook  of  an  agent,  show- 
ing a  sale  on  behalf  of  his  principal,  which  en- 
try was  made  by  tbe  agent'a  clerk,  ilnre  de- 
censed,  on  the  day  of  tbe  sale.  Is  admissible  lor 
his  principal  as  part  of  the  rsi  gmla  to  proTe 
the  agency.  In  an  action  agalnat  the  purchaser 
for  breach  of  the  contract  including  (be  sale. 
Oelrirbs  v.  Ford,  21  Hd-  489:  Oelrlcha  v.  Arta, 
21  Ud.  534 :  1  QreenL  fir.  |  IIS. 
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And  •otrle*  In  tbe  booki  of  a  person  to  wboin 
wheat  wtM  ihlppod  to  be  void  ADd  the  proceeds 
credited  to  the  abJpper,  made  In  the  ordlDBrr 
-courie  of  bualnesg  b7  a  deceased  bookkeeper,  are 
•dmlesible  In  evidence  as  part  of  the  rea  gala. 
Id  an  action  HgalnM  a  abertfr  for  convenlon  b; 
wrongful  attachaient  at  anch  *heat  aa  the  prop- 
erty of  a  tbcrd  person.  Smith  *.  Hawley.  8  S. 
D.  3G3.  60  N.  W.  S42. 

And  an  account  book  of  a  rendor  la  Bdml*' 
■Ible  In  evidence  a«  part  of  tbe  re*  o«tUt  on 
-an  Issue  as  to  the  bona  fldes  of  a  debt,  wblcb 
formed  the  consideration  tor  tbe  sale.  Follak 
▼.  Scarcr.  M  Ala.  ^o9,  4  So.  137. 

But  anytblng  suspicious  about  It  Is  not  evi- 
dence ajtalnst  the  Tendee  unless  there  Is  proof 
connertiQK  bim  wltH  it.     Ibid. 

And  entries  of  charges  made  b;  a  grantee 
against  hie  grantor  are  admissible  Id  evidence 
as  ret  gcala  In  aa  action  on  certain  notes  and 
to  set  aside  a  conrejance  of  real  eBlate  aa  fraud- 
tilent  as  against  creditors,  where  the  consid- 
eration wuB  denied,  to  corroborate  the  aeoertlDD 
«f  tbe  grauteethat  the  consideration  forthe  cou- 
vejancc  was  made  up  from  such  charges.  Flem- 
ing V.  Yost,  131  Ind.  M,  36  N.  E.  705. 

So,  an  account  book  ol  a  firm,  tending  to 
ahow  that  It  bnllt  a  house  aud  turDlshed  the 
materials  therefor  acd  charged  tbem  to  a  cer- 

llon  of  ejei.-tmenl  between  third  persons  to  show 
that  tbe  person  (or  wbom  the  materlale  were 
rurnlahed  and  tbe  bouae  built  owned  tbe  lot 
«pon  which  it  was  placed,  as  one  of  a  chain  of 
«TentB  iDdlcatlDg  ownership,  aach  entries  har- 
in^  been  made  cod  tempo  raceousl;  with  ths 
«ulldlDg  of  the  bouse.  8111  *,  Keese,  47  Cal. 
384. 

ADd  the  books  of  account  kept  bj  a  book- 
keeper for  a  merchant  Id  his  mercantile  business 
aro  admlSBlbie  in  evidence  on  behalf  of  tbe  mer- 
chant IQ  an  actlOD  by  tbe  bookkeeper  against 
felm  for  services  as  bookkeeper  and  clerk,  upon 
tbe  Issue  of  l:he  value  of  bis  services.  Crusoe 
*.  Clark.  127  Cal.  341,  CS  Pac  TOO. 

Entries  made  by  Insurance  brokers  In  their 
books  are  made  Id  season  to  be  regarded  as 
part  of  tbe  rcn  gesla  Id  a  contest  between  pari 
owners  of  a  ship,  upon  which  tbe  brokers  secured 
iDBurauce.  as  to  their  relative  Interests  in  the 
fwlicj,  If  made  before  auylbing  occurred  to  ac- 
tuate them  by  any  other  motive  Chan  chat  of 
dlschai^ing  their  equal  duty  to  all.  Focgay  v. 
Atlantic  Mut.  Ina  Co.  2  KobC.  TS. 

But  to  be  admissible  as  re>  geata  the  connec- 
tion of  the  entry  with  the  principal  fact 
must   be   Immediate   and   direct,   and   not   re- 

-rbus,  the  boohs  of  sccount  of  a  principal  are 
not  admissible  Id  evidence  sgainBt  a  third  parly 
to  prove  the  state  of  the 
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would  be  nothing  more  than  hearsay  evidence. 
Hercler  v.  Copelan,  73  Ga.  636. 

And  the  book  of  accounts  of  the  defendant 
tn  an  action  by  a  patient  agRlnst  a  aurgeoa  fur 
alleged  uugkilful  and  carelesB  treatment,  pur- 
porting  to  contain  his  dally  entries  at  the  times 
bidlcated.  and  showlDg  ehergea  tor  prDfeselonal 
•ervices  agalDst  other  persons.  Is  not  receivable 
In  evidence  to  show  the  time  of  a  profeasional 
Tldt  of  the  defeDdSDt  to  the  plaintiff  testlSed 
to  have  heeo  made  od  the  same  day.  Leigbton 
T.  Sargent,  31  N.  U.  IIB. 

So.  books  of  accouDt  kept  by  a  contractor  for 
tbe  grading  of  a  section  of  a  railroad  with  the 
Inborera  Piuployed  by  him  to  do  tbe  work,  show- 
ing tbe  price  allowed  them  for  their  labor,  arc 
iDsdmlBaible  la  evidence  In  an  action  against 
the  ralirond  company  upon  the  contract  for  such 
work  when  offered  for  the  purpose  of  showing 
what  prices  were  agreed  to  be  paid  by  the  roil- 
«S  L.  R.  A. 


road    company    to    the    contractor.     Currier    v. 
IlostOD  &  M.  B.  Co.  31  N.  H.  20e. 
And  the  books  of  an  employer  containing  bis 
"     ■  ■      -  Id  other  daily 
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brought  by  bim  to  recover  dan 
pioyee  Intrusted  with  tbe  care  of  his  mill,  for 
managing  It  so  heedlessly  and  for  so  neglecting 
It  that  It  was  frozen  up.  In  which  it  was 
claimed  by  the  defendant  that  be  was  at  work 
tn  the  mill  on  a  day  preceding  tbe  freezing  and 
□DtU  a  late  hour  doing  what  he  could  to 
prevent  it,  for  the  purpose  of  showing  by  en- 
tries therein  tbst  the  defendant  was  absent 
that  afternoon.     Woods  v.  Allen,  18  S,  U.  28. 

ADd  books  of  account  of  a  deceased  persoDr 
contaialng  an  accouDt  consisting  of  debit  and 
credit  Items,  are  Inadmissible  in  evidence,  in  od 
BctloD  by  a  Judgment  creditor  against  the  wife 
of  the  debtor  to  reach  property  of  the  debtor  al- 
lied to  be  In  her  bands,  for  the  purpose  of 
husband  bad  paid  the  deceased 


isntity  of  s 


which 


r  bad 


furnished  for  a  house,  which  the  husband  bad 
bnllt  on  the  wife's  premlsea.  Isham  v.  Schafer, 
60  Barb.  317. 

So,  on  entry  by  a  printer  upon  an  account 
book  kept  by  him.  of  payment  of  a  charge  tor 
printing.  Is  not  competent  to  eatsbllsb  the  fact 
that  an  advertisement  of  real  estate  under  ■ 
mortgage  sale  bad  been  made  for  a  sufficient 
length  of  time  to  render  a  sale  In  foreclosure 
valid.     Osboru  v.  Merwln,  SO  How.  Pr.  183. 

VI.  SHtriBt  required  b^l  legal  or  (larlioular  dutg. 

a.  Ths  general  rale. 

The  general  rale  is  that  what  a  person  having 
in  chHrge  a  particular  trust  or  duty  does  In  pur- 
suance of  tbst  trust  or  duly  la  a  fact  wblch  may 
be  priived  by  other  testimony  tban  that  of  the 
party  who  does  the  act.  where  he  la  dead  and 
his  testimony  entirely  lost.  And  where  he  baa 
actually  performed  such  trust  or  duty  and  com- 
mitted  tbe  same  to  writing,  there  can  t»e  no 
danger    after    his    decease    in    submitting    the 
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AppHeatloH  to  offldal  entries. 
I  made  by  public  officers  or  otheri 
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Am.  B«p.  183 ;  I^DBBD  *.  Tajlot,  81  III.  App. 
3M  1  Trustees  ot  Scboola  t.  Peak,  48  Itl.  App. 
00 ;  Com,  t.  Tdte,  89  Ky.  K8T,  13  8.  W.  118 : 
Butte  T.  Coheib  B  Moat.  4SG.  24  Fae.  203 :  Ot- 
KBO  I*ke  Twp.  T.  Klreten,  T2  Mich.  1,  40  N.  W. 
26  :  Union  T.  Bermes,  44  N.  J.  L.  269,  48  Am. 
Rep.  809. 

And  the  book*  of  ■  citj  treaurer  elei^ted  aa 
bl«  own  ancceKsor.  In  wbLcb  be  bai  entered  bal- 
ances In  hla  hands  at  Che  close  of  the  flrat  term 
B*  moDeys  coming  Irom  bis  predecessor,  and 
oontlnued  (rom  time  to  time  to  report  the  aame 
ai  In  bis  bands,  conclades  both  him  and  bis 
suietlea  Id  an  action  on  hts  bond.  Elven  (or  the 
•ccond  term,  from  denrlns  that  such  balances 
did  actuallj  coma  to  his  hands  a*  treaanrer. 
Chicago  T.  Gage,  S5  111.  MS,  3S  Am.  Rep.  182. 

But  wbera  do  element  of  estoppel  appears.  It 
la  competent  for  the  anreilea  to  riiow  that  such 
entries  were  not  true  In  f».ct.  Union  *.  Bermss, 
44  N.  J.  L.  269,  48  Am.  Hop.  869. 

And  It  Is  not  error  to  permit  a  ■uperrlsoT, 
who  was  a  Enamber  of  the  towoahlp  board  aad 
took  part  In  the  settlement,  and  examined  his 
books  and  ronchers,  to  testify  as  to  the  amount 
found  to  be  due  from  the  treaaurar  to  the  town- 
ship. Otsego  Lake  Twp.  t.  Klrsten,  T2  Mich.  1, 
40  N.  W.  26. 

And  persona  who  are  competmt  to  Inrestlgate 
and  naderstand  books  ol  account  kept  by  a 
treaiDrer  and  auditor,  and  who  had  Investigated 
them  BuBlcIeDtlr  to  explain  them  to  the  Jury  In 
referenoe  to  the  question  at  isaue,  may  be  per- 
mitted to  do  BO  IjB  an  action  by  the  state  agalnit 
the  treasurer  and  his  sureties  npon  hla  offlclal 
bond  for  an  alleged  oSlclat  defalcation.  But 
such  person  should  be  able  to  tell  what  the 
books  show  Id  reference  to  anch  queatlona,  and 
sboQld  refer  to  the  books  themselves  If  required 
to  do  so.  Com.  T.  Tate,  8»  Ky.  587,  IS  8.  W. 
118. 

So.  entries  In  the  paaa  books  ot  a  bank,  made 
by  the  olllcera  and  persons  In  charge  ot  Its  busi- 
ness, showing  Its  receipts  of  deposits,  are  com- 
petent evidence  In  en  action  by  a  coaaty  deposit- 
ing moneja  with  It  against  sureties  of  the  bank 
upon  a.  bond  conditioned  for  the  prompt  repay- 
ment of  the  county  fiuida.  Myen  v.  Kiowa 
Cotmty  Comrs.  60  Kan.  189,  G3  Pac.  11. 

Bat  a  private  book  of  a  banking  firm  and  Its 
pass-book  with  b  county  treaanrer  are  Inadmis- 
sible In  evidence  In  an  action  by  the  connty 
against  sureties  on  the  bond  ot  tbe  treaaurer  to 
recover  moneys  unaccounted  for  by  him  to  show 
the  amount  ot  moneys  deposited  In  the  bank  by 
the  treaanrer  at  the  time  of  the  execution  of  tbe 
bond,  ao  as  to  limit  tbe  defendant's  liability 
to  the  amount  tbna  deposited  and  tbe  amount 
aftcrwarda  received,  less  withdrawals,  as  sncb 
books  would  not  tend  Co  ahow  that  all  the  money 
received  by  the  treaanrer  waa  deposited  In  that 
bank.  Mahon  T.  KlDOej  Connty  (Tei.  CIv. 
App.)  28  B.  W.  1024. 

On  the  other  band,  books  of  aceonnt  kept  by 
B  city  treasurer,  showing  the  amount  of  llcenaea 
collected  and  turned  Into  the  city  treasury,  and 
that  the  treaanrer  bad  received  only  10  per  cent 
of  collectlona  made  as  compensation,  whereas 
he  wflB  entitled  to  16|  per  cent,  should  be  ad- 
mitted aud  considered  In  an  action  against  his 
aaretles  for  a  misappropriation  on  hla  part  aa 
a  bnr  to  a  recovery  to  the  extent  of  tbe  sum 
to  whlcb  be  waa  entitled.  Butte  v.  Cohen.  9 
Mont.  43G.  24  Pac.  208. 

So.  entries  by  a  collector  on  a  tax  coll  are 
within  the  rule  with  reference  to  entries  kept 
by  persona  In  a  imbllc  office,  In  which  the  offi- 
cer la  required,  either  by  statute  or  by  the  na- 
ture ot  his  Dince.  to  write  down  particular  trans- 
actions occnrrlog  In  tbs  course  of  his  public 
duties  and  under  bis  personal  observation,  and 
are  admlaslble  In  evidence  In  an  action  upon  bis  ' 
■iS  L.  R.  A. 


DtBclal  bond  against  his  suretlea.  Welland  *. 
Brown,  4  Ont.  Rep.  21T ;  Goardlans  of  tbe  Poor 
V.  Sutclllte,  !r.  L.  R.  26  C  L.  382. 

And  entries  made  by  a  deceased  collector  ot 
taxes  In  a  public  book  banded  down  to  bim  by 
his  predecessor  In  odlce,  and  afterwarda  dellv.- 
ered  to  his  successor,  are  evidence  against  his 
surety  In  an  action  on  B  bond  given  by  him,  con- 
ditioned tor  the  due  performance  ot  hla  duty 
and  the  delivery  np  ot  the  books  kept  by  him  1& 
his  office.  Goia  v.  WatUngton,  8  Brad,  k  B. 
1S3.  8  J.  B.  Uoore,  850. 

And  a  book  kept  by  a  collector  of  taxes,  con- 
taining entries,  wherein  he  adsiowledges  the  re- 
ceipt ot  sums  of  money  In  his  character  aa  col- 
lector, Is  admissible  In  evidence  against  bl» 
surety,  the  collector  having  been  appointed  to- 
collect  the  taxes  mentioned  In  the  bond  pursu- 
ant to  statute,  though  tbe  book  waa  a  private- 
one,  and  one  which  be  was  not  boond  by  law 
to  keep.  Hlddlet*n  t.  Melton,  10  Ban.  k  C. 
81T. 

So,  the  accoant  books  of  the  auditor  ot  pubUe- 
aceonnta,  cbariclng  a  d^lnquent  tax  collector 
w'th  tbe  amount  ot  his  defalcation,  are  admis- 
sible and  sufficient  evidence  to  establish  the  li- 
ability of  a  surety  on  the  collector's  bond. 
State  V.  McDonnell,  12  La.  Ann.  741. 

And  certiaed  extracts  from  the  books  of  the- 
auditor  of  public  acconnta,  sbowing  cne  condi- 
tion of  a  tax  collector's  aceonnt  with  the  state, 
are  competent  evidence  and  prima  tacle  proof 
In  a  suit  by  the  state  against  the  tax  collec- 
tor and  his  sureties  tor  a  default  on  the  port  or 
the  collector.  State  v.  Powell,  40  La.  Ann.  234. 
4  So.  40. 

And  such  extracts  are  admlaalble  In  evidence- 
against  the  auecessor  of  the  defanltlng  collector 
and  bla  sureties,  though  tbe  originals  were  not 
accounted  tor.  State  v.  Masters'  Succession,  2S- 
I4L  Ann.  288. 

And  tbe  t>ooks  of  tbe  auditor  ot  a  state  are 
not  only  competent  evidence  In  an  action  by  the 
state  against  tbe  secretary  ot  state  tor  embei- 
slement  of  public  money  while  In  office,  but  ate- 
aufflclent  evidence  for  tbe  putiraae  of  ahowlug- 
a  balance  against  him  and  a  refusal  to  pay. 
State  V.  Strong,  39  La.  Ann.  1081,  3  So.  266. 

But.  a  county  ledger  required  by  statute  to- 
be  kept  by  the  county  clerk,  In  wbleb  entriea 
charging  the  collector  are  taken  from  receipts 
given  by  him  from  the  tax  roll.  Is  Inadmissible 
In  a  suit  against  the  sureties  npon  bin  bond 
for  moneys  not  paid  over  to  the  county,  (or  iho 
purpose  ot  showing  tbe  extent  ot  the  collector's 
detalcatlon.  as  tbe  account  made  from  tbcm  Is- 
a  mete  statement,  no  more  tbsn  heorsny.  that 
tbe  collector  gave  such  receipts.  King  v.  Ire- 
land, 68  Tex.  082,  S  S.  W.  499  ;  Webb  County 
V.  Qontalei,  611  Tex.  4S.^,  6  S.  W.  TBI. 

So,  entries  made  by  the  clerk  ot  tbe  divlsloa 
court  In  the  course  of  bis  buslneas.  In  books 
kept  under  the  provisions  of  the  statnte  provid' 
tng  tberefor,  ace  evidence  against  his  sureties 
In  an  action  brought  by  a  bailiff  to  recover  mon- 
eya  which  came  to  tbe  hands  of  tbe  clerk.  Uld- 
dlcfleld  V.  Gould,  10  U.  C.  C.  P.  B. 

And  entries  (»-  memoranda  ot  sain  by  a  sher- 
iff fn  a  book  kept  by  him  In  bis  office  tor  that 
purpose  are  admissible  In  evidence  after  hla- 
dciith  In  an  action  Involving  the  title  to  a  lot  ot 
land  ahown  by  aucb  entriea  to  have  been  sold 
by  bIm,  on  the  ground  that  they  were  entries- 
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Against  hit  Interest  at  the  time  they  were  made. 
Field  V,  Boynton,  33  Qo.  239. 

And  coplea  ot  an  account  current  and  a  non- 
ey-order  accoant  of  the  postmaster  with  tbe 
postoffice  departmeut,  which  were  tranacrlpts- 
from  the  books  of  account  of  tbe  postoffice  de- 
partment dnly  authenticated,  under  tbe  seal  Of 
"     ~      of  the  department,  are  competent 
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-evidence.  Ik  ui  ictlaa  b;  tbe  Unltad  BUtes 
■Kalnst  tbe  postmaster  &ud  bla  Buretlea.  for 
moneyB  sJlttred  to  Save  been  mlMpproprlated 
«r  the  poftKonter.  Alexander  y.  United  litatei. 
«  C.  C.  A.  aOi,  16  U.  8.  App.  158,  67  Fed.  8i!8. 
And  ■  buuk  lieiit  bj  [bs  casbler  ot  a.  bank  since 
-deceaaed,  conuinlne  an  aecount  of  moneja  da- 
plaited  bj  an  Iniernal  revenue  csjllectoc.  to  the 
credit  ol  a  peraon  pursuant  to  an  ■greemeut 
tbereTor.  la  properlf  admitted  as  one  o(  tbe 
*■— "la  of  the  bank.  In  an  action  asalnit  tbe  prln- 
eilea  upon  hla  official  bond,  for 
--■  -)  hare  been  colJeeted  bj  the 
u  his  ofOclal  t9.paclt7  and  qd- 


dpal    and    B 
principal  obJIgor  li 


e  It  Is  ■) 


of  the  bank  that  tbe  book  waa  found  among  the 
Docks  of  (be  bank  at  the  death  of  the  cashier ; 
that  It  contained  man;  other  deposit  accounts 
with  othsr  parties,  none  ot  which  appeared  In 
tbt  resulac  deposit  account  book  of  the  bank ; 
that  the  bank  bad  adopted  tbe  book  aa  a  resn- 
lar  deposit  account  book,  and  had  settled  the 
*ccouniK  of  depositors  contained  In  It;  aud 
that,  prior  to  the  death  of  the  cashier,  the  other 
«Rlcer*  of  the  bank  did  not  know  of  the  exist- 
ence of  this  trook,  but  upon  bis  deatb  the  tial- 

e  standing  thereon  to  plaJntllTs  credit  was 

"*        "■  '■       "d    continued  on    tbe    regular 
Glover  *.  Hunter,  ZS  Ind- 


185. 

So,  books  kept  b;  a  petion  proved  to  have 
acted  aa  a  commissioner  of  sales  Ii 
ilealKnated  place  under  a  statute  providing 
therefor,  found  among  his  papers  after  hla  de- 
cease, are  admissible  In  evidence  to  show  the 
■ate  of  B  lot  and  to  whom  It  was  aold,  in  an 
action  between  slrangsTa  on  a  question  of  title. 
StTUthers  v.  Reese,  i  Fa.  129. 

And  books  kept  bj  selectmen  of  a  town,  con- 
talnrlcg  acconsta  of  tbe  flnances  tod  eip^sea  of 
the  town,  are  evidence  In  an  action  brought  to 
retHjver  for  suppilea  lanilsbed  to  a  pauper  al. 
leged  to  have  bis  settlement  In  the  town,  (oc 
tbe  purpose  of  showing  that  the  selectmen  in 
former  years  had  admitted  the  settlement  of  the 
IHinper  In  that  town  b;  a  course  o 
wblcb  could  not  have  been  JostlBed 
■rttlement  existed,  and  unless  the  fact  asseri 
fcy  the  plalntlir  bad  been  true.  Thornton 
Campion,  IS  N.  U.  20. 

Tbe  certificate  books  ot  canal  eollecton.  ho 
«ver,  are  not  admissible  In  evidence  in  an  acti 
for  a  penalty  against  a  party  for  having  in  1 
poasculon  certain  distilled  spirits  for  tbs  pi 
pose  of  sale  with  The  design  to  avoid  duties  1_ 
posed  thereon,  to  show  the  cjusntity  of  spirits 
distilled   from    the   defendant's   distillery 
Bblpped  overthe  canal. such  books  not  belngpub- 
11c  records.      Chnffec  v.  United  States,  IB  Wall. 
ei6.  -21  I.,  ed.  808. 

And  an  account  book  of  tba  county  clerk  not 
required  to  be  kept  b;  statute,  and  which  was 
not  a  record  ot  dally  transactions  but  a  mere 
■tatenieat  of  conclusions  wblch  the  clerk  drew 
at  the  end  ot  each  six  months  from  an  examina- 
tion ot  other  records  and  wrltiags,  and  con- 
slated  of  a  mere  summary  statement  ot  accounta, 
Is  not  admissible  In  evidence  In  an  act!«i 
titoiigbt  by  a  bank  against  tbe  county  commls- 
■loocrs  to  recover  upon  coupons  cut  from  cer- 
tain bond!.  Lake  County  Comra.  v.  Keens  Five 
Cents  3av.  Bank,  IDS  Fed.  SOB. 

So.  in  Victoria  Mnt.  F.  Ins.  CO.  ».  Davidson, 
8  Ont.  Rep,  378,  it  was  said  by  Barton,  J.  A., 
tbat  be  was  inclined  to  think  tbat  admissions 
made  by  an  officer  by  entries  in  an  official  book 
In  tbe  handwriting  of  a  clerk,  even  <vhen  made 
la  the  ordinary  course  ot  business  and  by  a 
person  fliilUE,  a  position  as  a  public  officer, 
though  good  evidence  as  against  himself,  are 
only  evidence  against  bis  sursty  wben  the  death  [ 
of  tbe  principal  la  shown. 
Jt3  L.  R.  A. 


Blnce  the  fnll  performance  of  a  dally  or  fre- 
quently recurring  duty  like  that  of  demand  of 
payment  of  negotiable  paper  and  notice  of  non- 
payment to  charge  IndoraerB.  by  notaries  or  mes- 
sengera,  would  require  a  written  record  of  tbe 
acta  done,  In  view  ot  the  fallibility  of  human 
memor)'.  such  a  record  when  made  is  admiaslble 
In  evidence  after  tbe  death  ot  tbe  parly  making 
It,  whether  such  record  la  required  by  positive 

ThuB,  the  booka  ot  a  notary  public,  kept  by 
him  in  the  usual  course  of  his  business,  are  ad- 
missible In  evidence  in  an  action  between  third 
persona  upon  a  promissory  note  brought  after 
his  decease  to  prove  a  demand  ot  payment  and 
notice  ot  nonpayment  of  sucb  note.  Nlchoils  v. 
Webb,  8  Wheat.  3SS,  B  L.  ed.  628 :  Bank  of  Wil- 
mlnston  v.  Cooper,  1  Harr.  (Del.)  10  ;  Hatfield  v. 
Perry,  4  Uarr.  il>e].)  463;  Lathrop  v.  I.awBon, 
5  La.  Ann,  238,  62  Am.  Dee.  SSG  :  Brewster  v. 
Doane,  2  Ullt,  537:  Butler  v.  Wrigbt,  2  Wend. 
36S :  Hart  v.  Wilson,  2  Wend.  613 :  Ocean  Nat. 
Bank  v.  Carll,  0  Han,  239. 

Thoogh  if  the  notary  la  alive  and  competent 
to  testify  It  la  deemed  necessary  to  produce 
him ;  but  II  be  is  called  aa  a  witnss  to  the  fact 
the  entry  of  It  la  not  thereby  excluded.  Hatfield 
V.  Perry.  4  Harr.    IDel.)  403. 

And  entries  made  by  a  deceased  clerk  of  a  no- 
tsjy  In  the  notary's  register  In  the  regular 
course  of  his  business  are  admissible  In  evidence 
In  an  action  brought  by  a  holder  agatnat  an  In- 
dorser  of  a  promlaaory  note  to  show  preaent- 
ment  and  demand  to  charge  the  Indorser.  Gaw- 
try  V.  Doane,  61  N.  Y.  Bl :  Poole  v.  Dlcas,  1  Blng. 
N.  C.  S48,  1  Bcott,  SOO,  1  Hodgea,  1S2,  T  Cor. 
4  P.  79. 

And  s  regiater  kept  by  a  deceased  notary,  con- 
taining notes  and  memoranda  In  his  handwrit- 
ing proved  by  a  witness,  stating  tbat  be  bad 
made  diligent  search  and  Inquiry  for  the  maker 
ot  a  note  at  the  place  wbere  tbe  note  was  dated 
tor  tbe  purpose  of  demanding  payment  of  blm. 
and  that  be  could  not  be  found,  and  that  notice 
of  nonpayment  was  mailed  to  the  Indorser.  la 
sufilclent  to  show  due  diligence  in  an  action 
against  the  Indorser,  upon  the  question  of  de- 
mand ot  payment  ot  the  maker.  But  In  order 
to  sbow  notice  tbereof  to  tbe  Indorser.  the  mem- 
orsnda  should  state  his  place  of  residence  and 
tbe  place  to  wblch  the  notice  was  directed, 
though  It  would  be  sufficient  If  it  were  made  to 
appear  that  the  Indorser  after  diligent  search 
and  Inquiry  could  not  tie  found.  Halllday  v. 
"artlnet,  20  Johns.  IBS,  11  Am.  Dec  202. 

So.  a  memorandum  made  by  a  deceased  cash- 

r  or  teller  ot  a  bank,  that  on  a  designated  day 

sent  notice  by  mail  to  tbe  indorser  of  a  note. 

Is  admissible  In  evidence  In  an  actioo  on  a  note 

against  an  indorsee,  and  prima  facie  sufficient 

charge  him.     Nlchola  *.  Goldsmith,  7  Wend. 

160:  Sheldon  V.  Benham,  4  Hill,   129,  40  Am. 

Dec.  271. 

And  tbe  role  I*  the  same  wbetbar  hs  attended 
the  buBlnesB  on  the  retainer  of  a  notary,  or 
part  ot  his  duties  to  tbe  bank.      BheldcHi  v. 
Benham,  4  Hill,  129,  40  Am.  Dec.  271. 

books  ot  a  deceased  meesenger  of  a 

bank,  containing  memoranda  sworn  to  have  lieen 

In  his  handwriting  ot  demands  and  notices  to 

promisors  and  Indoraers  upon  notes  left  In  the 

ik  tor  collection,  are  admissible  In  evidence 

where  they  were  kept  for  that  parpoae.  Id  an  ao- 

<n  by  tbe  Indorsee  against  sn  Indorser  of  a 

pcomlsaory    note   to    show    a   demand    on    tbe 

aker,   and   notice  to  tbe  detendnnt   aa   Lndor- 

r.     Welsh  V.  Barrett.  16  Uaaa.  3B0:  Wasblng- 

>n  Bank  v.  Prescott,  20  Pick.  339. 

Though  not  verified  by  the  auppletory  oath  of 


Wkw  Vowt  COUBT  0 


kojona.     nuIilDKtou  Bank  v.  PrMCOlt,  30  Plirk. 

And  tbe  rale  li  Ibe  nme  wbcFc  tbe  oienea- 
etr  had  ibai-ODded  bcfare  the  trial,  wbere  tbe 
tcatlmon;  ol  tbe  caabler  eiplalnlng  tbe  manner 
of  kerplns,  and  tbe  purpose  for  wbii^b  tbe  boob 
vas  kept,  waa  taken.  Nortli  Bank  T.  Abbot,  13 
FU'k.  4<i3,  ^5  Am.  Dec  334. 

waa  beJd  that  notlcea  and  memoranda  made  In 

and  otber  personB  maj  be  received  In  evidence 
alter  tbe  deatb  ol  tbe  peraon  wbo  made  tbem, 
but  not  It  tbe  peraon  who  made  tbem  1b  Btlll 
alive  tbougb  uut  of  the  atatc.  Id  auch  case  be 
must  be  called  or  eiamloed  on  commlialOD. 

And  Id  Itaak  o(  WllmlnBton  ».  Cooper,  1  Harr. 
(Del.)  10,  ■upro,  Mcbolla  v.  Webb,  B  Wheat. 
326,  B  L.  ed.  628,  lupra,  waa  explained  and 
limited,  tbe  court  taylng  that  the  hooka  abould 
be  beld  aa  evidence  of  all  tbe  facta  It  glv 
to  the  time,  diaboQar,  notice,  etc.,  bj  reaei 
tbe  notary's  deatb  1  but  to  go  farther  would 
nuke  tbe  aotar;  the  Judge  of  what  la  legal 
tice  to  6i  tbe  Indoraer,  which  la  a  question  of 
taw  lor  tbe  court,  and  not  for  the  notar; ;  that 
tbe  notar;  abould  state  tbe  facta  when  he  gave 
notice, — to  whom,  the  mode.  etc.  Theae  are 
fai-ls.  and  bla  record  would  be  aolBclent  to 
prore  tbem  ;  and  that  If  that  csae  goea  to  the 
extent  of  holding  that  the  notarj'a  booka  wonld 
be  proof  that  legal  notice  naa  given.  It  la  not 
apprOTCd  aa  sound  law. 

But  a  book  kept  by  a  meaaenger  of  a  bank, 
coDtalnlDg  entries  (rom  wblch  It  ta  sought  to 
prove  demand  and  notice  of  nonparment  of 
promlaaorj  notes  In  an  action  tbereon  by  Che 
bank  Bgaloat  an  Indoraer,  will  not  be  rejected 
as  UD Intelligible,  where,  taking  the  notes  and 
tbe  book  together  Into  comparison,  It  would  be 
dlfbcult  to  bud  an;  two  Intelllgeat  and  compe- 
tent  Jurors  who  would  understand  tbem  dlDer- 
entlj,  or  come  to  a  different  coucluaiOD  on  tbe 
questloD  whether  a  demand  and  notice  had  lieen 
made  and  given  aa  alleged,  WsahlngtOD  Bank 
T.  Preacott.  20  Pick.  338. 

And  Buch  a  book,  labeled  witb  tbe  name  of 
the  bauk  and  with  the  word*  "Notice  to  ai  ~ 
doraer,"  Is  not  subject  to  objection  aa  evidence 
of  demand  and  notice  of  nonpajment  In  such  an 
action,  on  tbe  ground  tbat  It  does  not  purport 
to  be  a  record  of  notice  to  makers  or  promlaors, 
bnt  merel;  to  Indorsers.    IbiiL 

VII.  Sntrt«(  In  the  Donne  of  trntkuu. 

tL  7hs  gentral  ruU. 

The  early  cases  tended  in  tbe  direction  of  re- 
tarding no  entries  In  books  of  account  as  ad- 
mlaalble  In  erldence  on  laanea  between  third 
parties,  unless  they  were  against  the  Intereat 
of  the  part;  making  them,  or  auch  as  to  con- 
stitute part  of  the  ret  gettiB.  But  the  tendency 
of  the  later  caaea.  particularly  In  America,  baa 
been  to  eliminate  tbe  eondltion  that  tbe  entry 
■hould  be  against  Interest :  and  the  more  mod- 
cm  rule  would  aeern  to  be  tbat  entrlea  and  mem- 
oranda made  by  a  person  In  the  ordinary  course 
of  bla  bualneaa,  of  acta  or  mattera  whlcb  his 
duty  In  such  bnslness  requires  him  to  do  for 
others,  are.  In  caae  of  bis  death,  admlaalble  evi- 
dence of  tbe  acta  and  matters  so  done.  Nlcholla 
T.  Webb,  8  Wheat.  32S.  E  L.  ed.  628;  HaDcock 
T.  Kelly.  SI  Ala.  368.  2  8o.  281 ;  Dow  T.  Bawyer, 
20  Me.  117:  State  i.  Pbalr,  48  VL  866:  Bat- 
fleld  V.  Perry.  4  Harr.  (Del.)  483:  Wood  v. 
Coosa  *  C.  River  R.  Co.  32  Oa-  ST3. 

In  NIrbolIa  T.  Webb,  8  Wheat.  326.  5  L.  ed. 
SE8,  t*iira,  HIgham  v.  RIdgway,  10  Boat.  109, 
■Hpra,  IV.  a.  waa  criticised  and  explained  by 
Story,  J.,  saying  tbat  stresa  waa  laid  In  tbat 
case  upon  the  drcnmatonca  tbat  tbe  antrj  ad- 
£3  L.  £.  A. 


mittlog  payment  waa  to  the  prejudice  of  th* 
party,  but  It  seems  very  artlBclol  reasoning,  and 
could  not  apply  to  tbe  original  entry  in  the  day 
book  which  waa  made  before  payment ;  and  even 
lu  the  ledger  the  payment  waa  alleged  to  har« 
been  made  six  months  after  tbe  service.  &» 
that  in  truth  at  tbe  time  of  tbe  entry  it  was  Dot 
agalnat  tbe  party's  intereat;  and  it  waa  aald  the- 
aa(e  prlnulple  waa  that  above  atated. 

So,  entries  made  Id  tbe  usual  course  of  bual- 
nesa  upon  tbe  books  of  a  third  person,  by  per- 
sona whoae  duty  It  waa  to  make  tbem,  and  who 
teatify  to  their  correctness  when  made,  bat  wbo- 
have  now  forgotten  the  tranaactioaa,  are  admis- 
sible in  evidence.  State  v.  Sblnborn,  46  N.  H. 
49T,  88  Am.  Dec.  224. 

But  entries  made  by  private  parties  are  not 
admissible  la  evidence,  either  between  them- 
selves or  between  third  parties,  unleas  tbey 
were  made  contemporaneously  with  the  (acts  to. 

knowledge  thereof,  and  are  corroborated  by  tbelr 
tCBtimony  If  living  and  accessible,  or  by  proof 
of  their  handwriting  If  dead.  Insane,  or  bcyouA 
reach.  Chaffee  v.  United  Statea,  IS  Wall.  516. 
21  L.  eCL  MIS :  Bridgewater  *.  Koxbury,  M  Coon. 
214,  6  Atl.  415. 

To  make  entries  in  booka  of  aeconnt  mads  by 
third  partlea  admlasible  in  evidence,  tbe  books 
in  whlcb  they  were  made  mnat  have  tieen  fairly 
and  r^nlarly  kept,  tbe  entries  must  have  been 
made  by  a  deceased  person  whose  duty  It  waa 
to  make  them  Id  the  regular  course  of  bnsineaa, 
who  bad  peraonal  knowledge  of  the  subject-mat- 
ter entered,  and  whoae  situation  waa  sncb  as  to 
exclude  all  preaumption  of  bis  having  any  Inter- 
est to  misrepresent  tbe  facta.  Iiord  t.  Moore. 
37  Mo.  208 :  Ridgeiey  v.  Johnson,  11  Barb.  G2T. 

And  the  rule  that  entrlea  made  by  a  party  iik 
accordance  with  hia  duty,  trom  tbe  reports  made 
by  a  subordinate  as  to  services  rendered,  of 
wblcb  he  bad  no  knowledge.  ar«  admlaalble  Id 
evidence  to  eatabllab  tbe  value  of  tbe  servicea 
rendered,  does  not  apply  to  a  mere  private  mem- 
orandum not  made  lu  paraaance  of  any  duty 
owing  by  the  persoa  making  It,  or  to  a  memor- 
andum made  upon  information  derived  from  an- 
other wbo  made  the  commuDlcatlon  voluntarily. 
Dot  under  the  oJiction  of  duty,  or  to  ac- 
:s  entered  upon  the  reports  of  tboee  wbo 
did  not  have  personal  knowledge,  bnt  wbo  made 
them  upoD  the  repreaentatiODS  ot  others.  New 
York  V.  Second  Ave.  E.  Co.  102  N.  T.  672,  7  N. 
B.  90S. 

And  entrlea  made  by  third  peraona  la  a  twok 
kept  in  pencil  by  a  large  numtwr  of  dlDerent 
persons,  who  had  access  to  tbem  wben  tbey  de- 
sired, tbe  moat  material  one  of  which  waa  is 
a  handwriting  unknown  to  tbe  wltneaa,  will  not 
be  admitted  as  original  evidence.  Lord  v. 
Moore,  37  Ms.  208-  Bee  also  JobnaoD  v.  Culver, 
lie  Ind.  278,  10  N.  R.  120,  (HIH-d,  IV.  a:  Uasaer 
V.  Allen,  40  L.  J.  Ch.  N.  S.  76.  L.  R.  IS  Ch.  Div. 
S58,  41  L.  T.  H.  a.  7B8,  88  Week.  Rep.  212. 
luprn,  IV.  b,  S ;  Wbeeler  v.  Walker,  4S  N.  H. 
356,  (upra,  II. ;  Field  v.  Boyntoa.  SS  Qa.  2S0, 
(uprs,  VI.  b :  VlciorU  Mat.  F.  Ins.  Co.  v.  Davld- 
aoD,  8  Ont  Bap.  878,  *upra.  VI.  b. 

b.  AppHoaHOK  to  entries  bv  «•  aoant, 

1.  /*  Ms  oint  bD«t*. 

Booka  of  account  kept  by  a  deceased  agent. 
proved  to  I»e  In  bis  bandwrltlng.  are  admiaaibl* 
In  evidence  la  favor  of  his  principal  against  ■ 
third  party,  wbere  on  Inipection.  they  appear 
to  have  been  fairly  kept,  tbe  making  of  tbe  en- 
tries therein  being  In  tbe  regular  coarse  of  bna- 
InesB  of  his  agency,  and  relating  to  the  matter 
controversy.  Dow  v.  Bawyer.  20  Me-  117 ; 
Grover  v.  MorTla,  73  N.  X.  478 ;  Band  v.  Dodg«^ 
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1?  N.  B.  S48 :  Tlul  ▼.  Qllmui,  31  W.  Tk.  801, 
49  Am.  Ktp.  6S2. 

Thoagh  the  entry  li  not  o>iitr«ry  to  the  In- 
tereila  ol  tbe  part;  maklDg  It.  Vlnal  t.  011- 
man,  21  W.  Va.  301,  46  Am.  Rep.  682. 

Thua,  CDtrtn  lo  tbe  biulnesi  books  of  ■  de- 
cedent In  bla  handwrlllnc  are  ndmlwlble  on  a 
claim  br  ■  tbird  peraon  of  vbooa  bualDeu  tbe 
decedent  bad  charge  Id  blB  lifetime,  aa  evidence 
lendlDi  to  show  that  at  a  time  when  the  de- 
cedent auddenlj  left  tbe  bualnesa  of  bla  em- 
ployer be  took  a  lam  of  the  employer'a  moner 
witb  bJm,  to  which  he  waa  not  entitled.  Kob- 
arU'  Appeal,  120  Pa.  102,  IT  Atl.  638. 

And  wbera  a  resular  builneaa  enlrj  la  made 
b7  an  axenl  aa  inch  In  the  uaual  eourae  of  hla 
buBlneaa.  which  would  be  admissible  la  evidence 
In  an  action  between  third  perioDS  la  ease  of 
Ills  dealh,  tbe  fact  that  tbe  person  having 
chane  of  tbe  boohs  at  the  time  of  the  action 
waa  a  nonresident  of  the  state,  and  could  not 
be  compelled  to  attend  at  the  trial  aa  a  wltneas, 
Jastllles  the  Introdoctloii  of  a  copy  ot  tbe  entry 
■a  tbough  be  were  dead.  Vlnal  v.  GUman,  21 
W.  Va    SUl,  46  Am.  Rep.  692. 

So,  eotrlee  la  tbe  books  of  ■  local  I  nan  ranee 
■sent,  kept  by  an  employee  in  hla  offlce,  are  ad- 
mlsallc  In  evidence  In  aa  action  on  an  loauc- 
ance  policy  to  show  that  the  local  agent  bad 
actual,  as  well  ai  record  koowledge  of  a  mart- 
gaga  on  tbe  property  Insured  when  he  delivered 
Ihe  policy,  where  the  eatry  Bhows.  among  other 
things  that  the  policy  contained  a  mortgage 
clauae.  Corkery  v.  Seearlty  F.  laa.  Co.  69  Iowa, 
382,  as  N.  W.  782. 

And  an  entry  In  tbe  booka  of  a  broker  em- 
ployed by  a  property  owner,  tor  the  porpoia  of 
securing  lasurance  on  tbe  latter'a  property,  la 
admissible  In  evidence  In  an  action  upon  a  pol- 
icy of  Are  Insorance  lecaied  by  such  broker 
upon  the  properly  of  his  principal,  upon  Ihe 
question  as  to  whether  or  not  a  mistake  was 
made  In  caacellag  tbe  policy,  aad  tbe  credibil- 
ity of  tbe  agent  and  of  bla  cterk.  Standard  Oil 
Co.  T.  Triumph  Ina  Co.  84  N.  Y.  86,  Affirming 
I  Hun,  691. 

So.  books  of  accoaat  of  atock  brokers  record- 
ing sales  or  stock  la  blocks  of  from  100  to  6,000 
■harea,  tor  the  conversloa  of  which  recovery  Is 
•oHgbt.  In  Ihe  ordinary  course  of  bualoesa  and 
lu  open  market  about  the  time  of  the  alleged 
conversion,  an  not  only  competent,  but  Che  best, 
evidence  of  the  value  of  the  atock.  Contlaental 
DKIde  Uln.  Invest.  Co.  *.  BlUey,  28  Colo.  ISO, 
48  Pu.  C33. 

And  entries  In  the  books  of  a  atock  broker, 
■bowlDg  the  purchase  of  stock  from  anotber 
broker  (or  tbe  purpose  of  Ihe  puccbasa  of  which 
be  waa  employed  by  a  third  party.  Is  admissible 
la  evidence  In  an  action  by  the  original  owner 
Of  the  atock  against  the  person  for  wbom  tbe 
broker  purchased  It,  tor  tbe  recovery  of  an  as- 
■laaiiii  lit  on  tbe  stock,  which  tbe  original  owner 
was  compelled  to  pay,  by  reason  ot  tbe  purchaa- 
•r  bavins  neglected  to  bave  the  ahares  trans- 
ferred to  blDisell  on  the  books  of  the  company. 
Hutsler  *.  Lord.  64  Md.  534.  3  Atl.  B91. 

Ho.  a  book  In  wblcb  an  apprentice  doing  work 
for  anotber  on  account  of  his  master  kept  an 
account  of  the  work  done  by  his  master  and  bis 
habds.  making  entries  therein  tm  tbe  last  day 
of  each  week,  is  admissible  In  evidence  In  an  ac- 
tion by  bis  maater  against  a  third  person  to 
recover  for  tbe  work  done.  Heart  v.  Hummel. 
a  Pa.  414. 

And  the  teatlmoay  of  a  witness  sent  by  a 
veodcT  ot  a  crushing  mill  to  superintend  Its 
•rectlon  sad  nbserre  Its  workings,  given  from 
books  kept  by  him  showing  Ihe  capacity  of  tbe 
mill  aa  observed  by  bim.  Is  admissible  in  evi- 
dence In  an  action  to  recover  for  tbe  price  of 
the  mill  wh«n  offered  by  tbe  purchaser,  such 
B3L.R.A. 


books  not  being  regarded  ss  account  books  tech- 
nically, but  as  memorauda  made  for  tbe  purpose 
of  preservlnx  a  record  ot  certain  facta  under 
aurh  circumstances  aa  to  be  worthy  of  s  meH» 
ure  of  credence.  Chat<uugay  Ore  A  Iron  Co.  ». 
Ulake.  144  U.  8.  4TS,  38  L.  ed.  010,  12  Sup.  Ct. 
Rep.  T»l. 

So,  an  account  book  kept  In  tbe  ordinary 
course  of  business,  of  Is  borers  employed  anft 
materials  used  In  repairing  streeta,  based  upon 
dally  reports  of  foremen  wbo  bad  charge  of  tbe 
work,  end  wbo  reported  tbe  time  and  materials 
to  another  auhordlnete  ot  tbe  same  common 
master  of  a  higher  grade,  wbo  entered  them  a» 
reported.  Is  admissible  In  evidence  In  an  action 


h  of  a 


accompaaled  by  tbe  evidence  of  tbe  foremen  that 
they  had  personal  knowledge  of  the  facts  tu& 
that  tbey  made  true  reports,  and  of  tbe  per- 
son who  made  tbe  entries  that  they  were  correct. 
New  York  <r.  Second  Ave.  R.  Co.  102  N.  Y.  6T2, 
T  N.  B.  Wi. 

And  firm  booka  of  account  are  admissible  la 
evidence  In  favor  of  a  tbIrd  person  employing 
the  Arm  to  work  on  the  boose  of  another  to 
sbow  the  aoioant  of  work  done,  after  teadmony 
by  the  person  performing  the  wort  that  he  gave 
his  partner,  who  kept  the  firm  books,  a  correct 
statement  of  the  transactions  as  they  took  place, 
and  upon  testlmouy  by  the  partner  that  be  made 
the  entries  In  Che  account :  tbat  he  knew  that 
the  work  had  been  done :  that  tbe  charges  were 
correct  of  bla  own  knowledge :  and  that  be  could 
not  state  the  Items  from  memory,  but  could 
from  refreshing  bis  recollection  from  tbe  books. 
Llscomb  V.  Agate,  OT  Hun,  888.  22  N.  Y.  Bupp. 
128. 

A  book  of  accounts  kept  by  an  agent,  how 
ever,  showing  hla  dvillngs  with  bis  principal, 
cannot  be  regarded  as  evidence  tend  log  to  sbow 
that  a  arm  ot  which  the  agent  was  a  member 
had  not  accounted  to  tbe  principal  tor  tbe 
money  wblcb  tbe  agent,  acting  as  such,  bsd 
committed  to  tbe  keeping  of  tbe  Arm.  Smith 
V.  Lanier.  101  Ga.  13T,  28  S.  B.  6C3. 

And  tbe  rule  that  a  ledger  kept  by  an  agent 
who  was  a  member  of  a  partnerslilp  is  not  ad- 
missible in  an  action  by  hli  principal  against 
tbe  partnership,  either  to  disprove  the  correct- 
ness of  an  account  current  rendered  by  the  part- 
aersblp  to  tbe  principal,  or  tor  tbe  purpose  of 
proving  an  Independent  liability  on  Ihe  part  Of 
Ihe  partnership  to  the  principal,  appllee  though 
tbe  account  current  was  made  ouC  by  tbe  agent 
as  a  member  of  the  partnership,  and  contained 
namerous  Items  Identical  with  those  appearlag 
on  the  ledger  kept  by  him  ss  agent.     IMiL 

And  a  ledger  kept  by  ao  ageat.  and  containing 
eatrlei  of  amounta  received  and  paid  out  by  him 
In  conducting  tbe  business  of  his  agency,  is  not. 
on  the  trial  of  an  action  by  his  principal  against 
a  partnership  of  which  tbe  agent  Is  s  member, 
admlaalble  In  evidence  In  bcbaif  of  the  princi- 
pal, either  for  the  purpose  oi  disproving  the  cor- 

partnersblp  to  the  principal  and  purporting  to 
contain  a  statement  of  its  dealings  witb  bIm 
with  respect  to  the  business  Intrusted  to  the 
agent,  or  for  the  purpose  ot  proving  sn  Inde- 
pendent liability  on  the  part  of  the  partnership 
to  the  principal.     Ibtd. 

So,  in  Cooper  v.  Morrel,  4  Yeatea.  841,  it  was 
held  tbat  ao  Invoice  book  of  an  agent  Is  not  evi- 
dence ot  tbe  sale  and  delivery  of  goods  by  bl« 
principal:  but  the  ruling  was  put  upon  the 
ground  that  tbe  Involes  book  did  not  consist  of 
original  entries,  and  that  the  daybook,  contain- 
ing the  original  transactions  as  they  occurred, 
should  be  produced,  or  parol  evidence  given  of 
the  delivery. 

mltted  Id  proper  cases  as  entries  against  Inter- 
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JiM., 


•  [Art  of  tbe  ret 


2.  I»  tlte  bookt  of  Alt  prlnoipiil  or  mplotiar. 
Books  kept  by  an  agent  In  the  baslnen  o 
Iili  principal  or  emplarer  ire  <he  booka  of  tbe 
principal  or  employer,  and  the  question  of  (be 
UK  b;  an  etnpLojer  of  hit  booka  aKaluit  otbera 
baa  been  coTered  In  a  note  to  Smltb  y.  8m!tb 
iH.  Y.)  52  L.  a.  A.  MS. 

All  that  Ib  Intended  to  be  cOTered  In  thli 
dlvlBlOD  of  thla  Dote  li  the  right  of  tbe  principal 
or  another  to  nae  bla  book!  kept  b;  an  sseot  In 
a  proceeding  agalnat  the  agent  and  bla  aui  " 
In  a  bond  giren  by  the  agent  for  the  proper  per- 
tormance  of  hia  dutlea.  Such  entries  leani  (.0 
bare  been  admitted  upon  the  theory  that  under 
ordinary  clrcamatancea  they  are  entrlea  made  Id 
the  ordinary  course  of  basineaa.  and  It  la 
tbougbt  tbat  they  might  also  be  auitained  aa  a 
general  rule  aa  part  ot  the  rsi  aeita,  or  ai  ad- 
mlaaloni  whicb  tbe  agent  would  be  estopped  to 

Thua,  booka  af  account  of  an  agent  kept  by 
bim  in  tbe  regular  course  of  bit  agency  are  ad- 
missible aa  against  the  aaretles  on  bis  bond, 
given  for  tbe  faithful  pertormance  ot  bis  duties 
aa  sacb  agent,  In  an  action  on  tbe  bond  by  his 
prlDclpal,  Agrlcultnral  Ins.  Co.  t.  Keeler,  44 
Conn.  ISl :  GIOTer  t.  Hunter.  28  Ind.  186 :  Uer- 
rill  T.  Adams  Kip.  Co.  1  Walker  (Pa.) 
Whitnash  t.  tieorge.  S  Bam.  &  C.  &56. 

And  the  making  ot  such  entrlea  by  the  < 
as  against  bis  sureties  Is  to  be  taken  prima  facie 
10  have  been  made  In  tbe  discharge  ot  his  duty, 
Whitnaah  v.  George,  S  Bam.  &  C.  966. 

And  a  book  kept  by  the  agent  of  an  Insurance 
company  is  admissible  In  evidence  against  tbe 
agent  and  tbe  sureties  on  his  bond,  conditioned 
tbat  tbe  agent  sbonld  keep  true  and  correct 
books  of  account,  and  pay  over  and  apply  all 
mms  ot  money  received  by  bIm  as  agent,  for  the 
purpose  of  showing  what  policies  had  been  Is- 
sued by  him  and  the  amount  of  tbe  premiums. 
and  whlcb  ot  them  bad  been  paid.  Williams- 
burg City  e.  Ins.  Co.  v.  Frothlngbam.  122  Mass. 
391. 

And  the  admissibility  In  evidence  of  the  books 
ot  sccount  of  an  agent  of  an  Inaurance  company 
in  auch  an  action  is  not  affected  by  the  tact 
That  the  agent  stood  charged  thereon  witb  sums 
not  actually  received,  and  for  wblcb  be  might 
not  nttlmately  be  liable,  as  such  fact  would  go 
to  tbe  weight,  and  not  the  admissibility,  tbereof. 
Agricultural  Ins.  Co.  v.  Keeler,  44  Conn.  161. 

So,  entries  made  by  the  teller  ot  a  bank  In  a 
book  kept  by  blm  for  tbe  bank  are  admissible 
In  evidence  In  a  proceeding  by  tbe  bank  to 
charge  blm  and  bis  sureties.  State  Bank  v. 
Johnson,  I  UII1,  Const,  404,  12  Am.  Dec.  645. 

Uut  entries  mnde  by  partnere  In  partnerBbip 
hooks  after  dissolution  are  not  admissible  In 
evidence  In  an  action  to  charge  sureties  on  a 
bond  given  by  one  parlner  to  IndemDlty  tbe 
other  against  the  sepsrate  debts  of  the  other 
partner  asaumed  by  the  Arm.  Slmonton  v,  Bou- 
cher, 2  Wash.  C,  C,  473.  Fed.  Cas,  No,  12,877. 

And  it  has  been  held  that  the  hooks  of  ac- 
count of  an  agent  or  clerk  of  a  public  company 
during  bis  lifetime  are  not  evidence  against  his 
surety  sued  on  bis  bond  tor  a  deSciency  In  the 
agent's  acconnts.  tbe  entrlea  therein  tieing  evi- 
dence against  the  surety  only  after  the  death  of 
thf  principal,  Ferris  v.  Jones,  S  0.  C.  Q.  B. 
163. 

S.  Bntrici  bv  an  attorney. 


Bdmlsslble  on 
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Interest,  ebarging  tbe  person  making  tbeo  or 
discharging  some  other  person,  Bnch  aaes  sre 
collected  iiipra,  IV.  b,  2,  Dcder  the  Bkoie  mod- 
ern rule,  particularly  In  America,  however,  suck 
entries  are  admitted  In  such  actions  wben  tbey 
were  made  In  the  regular  course  of  bnsiness.  sad 
need  not  be  against  interest. 

I'huB^  to  render  an  entry  by  an  attorney  in  bla 
register  ot  tbe  nuking  of  an  order  or  decree 
In  a  proceeding  conducted  by  him  admissible  In 
evidence  between  tblrd  parties.  It  is  aulBclent 
tbat  the  entry  was  the  natural  concomitant  of 
the  transaction  to  whlcb  It  related,  and  usually 
accompanied  IL  FIsber  v.  New  York,  87  N.  Y. 
73. 

And  an  entr;  by  a  deceased  attorney  In  bla 
register  ot  tbe  Issuing  of  an  execution  is  admia- 
alble  Id  evidence  to  show  tbe  fact  of  the  Issue 
and  tbe  contents  of  sucb  execution.  In  an  action 
in  whlcb  a  title  acquired  under  such  execution 
is  in  question.  Leland  ».  CsraectMi,  81  N.  Y. 
121, 

And  an  entry  of  tbe  making  of  an  order  in  tbe 
oSlcIal  roister  of  a  corporation  counsel,  mada 
at  the  time  In  question  in  the  course  ot  his  pro- 
feasionai  employment,  is  admisaibie  In  evidence 
in  an  action  to  recover  a  balance  alleged  to  be 
due  on  an  award,  to  show  confirmation  of  such 
award.     Fisher  v.  New  York.  67  N.  Y.  78. 

Likewiee.  entries  in  the  account  books  of  an 
attorney  and  counsel  who  drafted  a  partnership 
agreement  and  documents  relating  thereto, 
which  bad  long  since  been  destroyed,  and  his 
drafts  ot  auch  Inatrnments  and  the  other  papers 
drafted  by  blm  at  tbe  aame  time  relative  to  the 
subject,  are  admissible  in  evidence  after  his  de- 
cenac,  in  an  action  to  establista  the  existence  of 
the  copartnership  agreement  SiUd  tor  a  dlssolo- 
tloa  and  an  account  and  division  ot  tbe  aaaeta, 
for  tbe  purpose  of  corroborating  tbe  testimony 
of  witnesses  as  to  their  recollection  of  tbe  dates 
atid  contents  of  tbe  missing  documents.  Hoffal 
olTal,  10  Bosw.  468, 

id  a  book  of  accounts  belonging  to  and  In 
the  handwriting  of  tbe  magistrate  before  whom 
deed   purported  to  have   treen  acknowledged, 
and  nbooe  name  appeared  as  a  subscribing  wit- 
ness, containing  charges  against  tbe  grantor  titr 
the  acknowledgment  of  three  deeds  ouly,  which 
had  been  ackowledgcd  before  blm  on  the  same 
'"     but  not  Including  the  deed  In  question,  la 
competent  evidence  after  the  death  of  tbe  mag- 
te  upon  the  question  aa  to  wbether  or  not 
leed,  an  eiemplincatlon  of  which  had  been 
In  evidence  without  the  production  of  the 
original,    was  a   forgery.      Nourse   v.   M'Cay.    3 
Rawle.   TU.      It  was  aald,   however,    tbat   while 
evidence  Is  admissible  It  does  not   follow 
It  Is  either  conclusive  or  weighty. 
.1  entries  In  the  books  of  an  attorney  in  a 
foreclosure  action  are  not  admissible  In  evidence 
.    oof  that  a  printer  did  bis  duty  and  adver- 
tised tlie  sale  for  the  time  required  by  law.     Os- 
rn  V.  Herwln,  5U  How,  Pr,  183,     The  bear- 
on  the  principal  fact  Is  too  remote, 
nd  entrlea  la  the  books  of  s  Qrm  ot  lawyers 
inadmissible  in  a  proceeding  by  other  law- 
ito  recover  for  acrv I cea rendered  toeiecutora. 
reduce   the  amount   of   the  recovery,   where 
1  entries  related  to  other  and  different  trana- 
oni   between   other    parties   than   thos 
<m  the  recovery  waa  sought.     Re  "' 
24  N.  V.  8.  a.  986,  6  N.  Y.  9upp,  863. 

c,  AjipHcoMon  to  bant  bookt. 
When  the  question  how  much  ready  money  • 
party  who  is  shown  to  keep  a  bonk  account  baa 
'  and   at  a    particular  time  becomes  Impor- 
in  a  Judicial  inquiry,  tbe  state  of  his  bank 
ml  at  the  time  In  question  Is  competent  evi- 
dence upon  such  an  Issue,  and  tbe  books  of  tba 
may  be  admitted  Id  evidence  for  the  pur- 
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the  amuunt  oiled  Car  by  a  cliei:li.  wbere 

-auiborlitid  boakk«eperi  Id  tbe  diccharge  ot  thelc 
■dutle*.  and  are  ahown  to  have  bten  correct  whei 
made.  Culrer  t.  Marka,  122  lud.  SS4,  7  L.  B 
A.  «89.  23  N.  E.  lOSS. 

And  a  written  atatemeat  ot  a  depoaltor'a  u 
«ount.  made  b;  an  expert  bookkeeper  rrom  tb 

c«ad  la  (be  Jur;  In  an  action  on  a  cbeck  on  tba 
bank  between  tbird  peraona,  wbere  tbe  booh 
keeper  La  Introduced  aa  a  wltneaa  and  opportua 
lit  la  given  for  ccoaa-eiamiaatlaQ.     /Md. 

And  tbe  bank  book  of  tbe  aaaured.  ahawlng  de 
poalla  la  a  aaflnga  bank,  la  admlaalble  In  evi 
dense  Id  an  action  by  him  agalnat  an  Inannnc 
companr  upon  a  fire  laaiirance  pollej.  In  wblcl 
Ala  poaaenlon  and  ownerablp  of  tbe  property  al 
lefed  to  bare  been  dealrojed  waa  denlett  for  tb 
purpoae  of  abavlDS  tbat  be  bad  tbe  meana  o 
purebaalng  aucb  gouda  and  hla  ownership  of 
(bem.  Mancbcater  F.  Aaiur.  Co.  T.  Felbelman, 
IIX  Ala.  30tj.  23  So.  TCS. 

So,  In  an  action  b;  an  iodoraer  of  a  promli- 
•orr  note  to  recover  Irom  tbe  maker  the  amo 
■ot  tbe  note  paid  bj  the  Iodoraer,  tbe  booki 
the  bank  to  which  the  money  waa  paid,  abov 
the  amount  paid  on  tbe  note,  are.  In  connec 
with  tbe  check  given  bj  the  Indoraer  for  the 
Amount,  competent  eTldence  ot  the  payment  ctf 
the  note.      Parker  *.  Sanborn,  T  Gray,  IBl. 

And  on  an  accooating  between  alleged  Joint 
«wnera  of  a  boat,  booka  ot  a  bank  containing  an 
accoant  ot  all  the  receipt*  and  dlsburaementa  on 
vrconntot  the  boat  are  tbebeet  evidence  toabow 
thou  receipt*  and  dlaburaementa,  and  chey  mutt 
W  produced.  But  a  aynopala  of  the  account  aa 
contained  In  the  bank  book»lB  properly  eiclnded. 
Rltcble  T.  Kinney,  46  Uo.  298. 

So,  the  hooka  of  tbe  bank,  auppoTted  by  tbe 
oaib  ot  tbe  bookkeeper,  are  admlBBlbie  In  — ' 
■dance  In  an  action  of  replevin  of  gooda  alleged 
to  have  been  purcbaaed  on  credit  by  means  of 
falae  rcpreaentatlonB,  aa  to  tbe  pecan  lary  condi- 
tion of  the  purchaaer  apon  tbe  iaaue  of  hla  In- 
•otvency.  Jordan  t.  Osgood.  lOB  Uaaa.  45T,  12 
Am.  Rep.  731 :  Mooney  t.  Davia,  76  Mich.  188, 
42  N.  W.  803. 

And  the  books  ot  a  deceased  banker  are  ad- 
miaalble  In  evidence  In  an  action  In  equity 
'brought  by  an  aailgnee  ot  a  mortgage  agatnat 
■oae  to  whom  It  had  been  transferred,  for  a  de- 
cree requiring  tbe  tranateree  to  surrender  the 
mortgage  to  her  on  tbe  ground  tbat  tbe  tranafer 
«nd  delivery  thereof  by  her  son  waa  without  her 
authority  or  consent,  where  they  abow  a  credit 
to  tbe  son  for  a  draft  wblcb  tbe  tranateree  gave 
him  tor  tbe  mortgage  In  question,  and  that  Im- 
mediately be  drew  hla  check  upon  tbe  bank  pay- 
able tn  the  order  of  tbe  person  who  aaalgned 
the  mortgage  to  hla  mother,  tor  wblcb  he  bad 
not  been  fully  paid,  aa  bearing  npon  tbe  quea- 
tlon  ot  the  son's  autborlty  lo  Cranater  the  mort- 
gnge.  and  as  tending  to  abow  an  equity  In  tba 
tranateree.  tboagh  aucb  autborlty  did  not  aX- 
4at.  Bentley  v.  Falkar,  21  App.  Dlv.  SBO,  iS  N. 
T.  Supp.  SQL 

And  [he  hooka  ot  a  bank  are  admlaalble  In 
evidence  In  on  action  by  another  bank  agalnaC 
tbe  receiver  ot  tbe  former  bank  tor  (he  recovery 
«(  a  sum  ot  money  claimed  by  tbe  former  to 
liave  been  loaned  to  It.  and  by  the  latter  to 
have  been  loaned  to  Its  president  peraoaally. 
aa  tending  to  abed  aome  light  upon  tbe  charac- 
ter ot  the  tranaactlou.  Blancbard  v.  Commer- 
cial Bank.  21  C.  C  A.  319,  44  D.  B.  App.  SBB, 
76  Fed.  240. 
83  L.  R.  A.  I 


And  while  the  teatlmooy  ot  the  teller  ot  a 
Ink  ns  to  what  the  books  of  the  I>ank  showed 
Ith  reference  to  one  of  a  aeries  of  notes  depos- 
ed In  the  biiok,  not  from  personal  knowledge, 


obejcted  to  as  Incompetent,  Imiaaterlal.  and  Ir- 
relevant, and  not  because  It  waa  aecondary. 
Ruettner  v.  Btednbrecher,  SI  Iowa,  688,  SO  N. 
W.  177. 

Likewise  the  books  ot  a  national  bank  may  be 
used  by  tbe  prosecution  la  a  proceeding  against 
the  president  of  the  bank  to  convict  him  ot 
making  a  tslae  report  t 


il  condition  ot  tt 
to  show  Its  coi 
other  evidence 
hfully  kept  am 


a  all 


to  wblcb  Its  booka, 

med  over,  for  which 

subsequeatly   ap- 


respecta  correct.      Bacon  v.  United  States,  3S  C. 
C.  A.  ST.  67  Fed.  85. 

And  the  booka  ot  a  ni 
aucceedcd  by  a  state  be 
paper'a,  and  aaaeta  were 
state  bank  recelvera  i 
pointed,  who  turned  the  booka  o 
bank  over  to  tbe  United  States  government,  are 
not  subject  to  objection  when  ottered  In  evi- 
dence In  a  prosecution  against  the  president 
of  tbe  national  bank  tor  making  falae  reports 
with  Intent  to  defraad  the  bank  on  tbe  ground 
tbat  posaesBloo  thereof  waa  Improperly  obtained 


.  viol  I 


lutlonal  p 


vlaloD 


agalna 


I  aearcbea  and  selii 

And  bank  booka  and  the  teatlmooy  of  the  tell- 
er and  bookkeeper  of  the  bank  witb  reference 
to  tbe  payment  ot  the  defendaat'a  checks  are 
admlaslble  In  evidence  on  a  proaecutlon  for  un- 
lawtnlly  using  public  money  for  proDt  and  re- 
ceiving and  accepting  lotereat  upon  a  deposit 
thereat :  and  the  fact  that  the  checka  themaelvea 
were  not  produced  doea  not  affect  their  admla- 
elblllty  aa  tending  tu  ahow  that  the  charges  upon 
the  books  ot  tbe  bank  were  proper  and  legal, 
and  tbe  defendant' a  knowledge  ot  the  credits 
made  to  bis  personal  account,  where  it  appeara 
that  his  paaa-book  was  balanced  from  time  lo 
time  wItb  the  booka,  and  found  to  agree  there- 
with, and  that  thereafter  tbe  twok  waa  returned 
to  bim  together  with  the  checks.  State  v.  Mc- 
Chnley,  17  Wash.  SS.  19  Tac.  221,  61  Pac.  382. 

But  a  book  kept  by  the  teller  ot  a  bank.  In 
which  he  recorded  the  namea  of  peraona  whoae 
cbei-ka  were  paid  at  tbe  bank  and  the  amount  ot 
aiich  checks,  Is  not  evidence  per  te.  In  a  prose- 
cution tor  forging  a  check  drawn  on  the  ci 


ippearing  1 
evidence  In  cui: 
teller   It   tbe    i 
proper  tbat  th 


e  ot  the 


establlab  the  facta 
tbe  booka,  but  may  be  given  In 
nnectlon  with  tbe  evlder 
vldeoce  of  the  taller 
e  books  shall  be  referred  to,  to 
cherk  In  queatlou  waa  entered  aa 
paid  In  tbat  book  by  the  teller.  Courtney  v. 
Com.  6  Band.   IVa.)  es6. 

And  a  bank's  pasa-book  abowing  an  accoant 
between  Che  bank  and  a  person  alleged  to  hold 
a  fraudulent  conveyance  ot  real  eatate  la  In- 
admlaslble  In  evidence  In  an  action  by  tba 
owner  of  the  real  estate  tor  tbe  removal  ot  a 
clood  from  his  title,  lor  the  purpose  ot  abow- 
ing tbat  the  grantee  In  aucb  deed  waa  not  a 
dctltlous  person.  Illrach  v.  Jones  (Tei.  CIt. 
App.)  42  S.  W.  a04. 

Bee  also  Wright  v.  Towie,  87  Hlch.  256.  S4 


1,  IX. 


n  bank  booka  have  alao  been  admitted 
\  In   proper  cases  as  entries  against 
>e  (upra,  IT.  b)  :  and  aa  part  ot  tbe 
re»  geata  (aee  lupra,  V.  b)  ;  and  as  constituting 
binding  admlxelon  or  eatoppel    (aee  tafra,  X. 
Btate   Bank  v.   Johnara,   1    Hill, 


New  Yobk  Couut  ov  AprxALa. 


Jajt.. 


d.  ApiiIloatlOH   (0  hiait*  of  ourrivr*. 

Booki  of  orrJeri  sacb  IB  railroad  and  eipreta 
companies   are   >1bo   Hdmlaalbls  In   evIdeDce      ~ 
Issue*  between  third  persoaa  oa  tbe  ume  pi 
rlple. 

Thus,  It  la  competent  for  ■  common  can 
to  ^ow.  b;  tbe  rerlDed  recorda  and  booki  of 
other  common  tarrler  huTlng  a  connecting  r 
tbe  diapualtlon  and  deliverj  of  produce  or  ot 
artlclea  In  good  order  to  tbe  latter  carrier.  In 
action  by  a  sblpper  agalnBt  It  lor  tbe  Ion 
gooda  ablpped  over  Us  Hue.     Scbaefer  t.  Geor- 


gia B.  Co.  I 


I  Ga,  89. 


,  freight  biwka  and  testlmoar  o(  ti 
agents  upon  a  line  of  transportation  are  admls- 
Blble  In  evidence  In  an  action  tor  tbe  price  at 
goods  sold,  lor  the  purpose  of  establishing  a  de- 
liver; ol  tbe  goods,  the  receipt  or  which  the  de- 
fendant denied,  and  ancb  books  maj  be  need  as 
memoranda  from  which  tbe  freight  agent  may 
be  permitted  to  testify,  tbough  be  had  no  per- 
sonal recollection  of  the  tranaaellon.  where  he 
atatea  that  he  has  no  doubt  the  entries  In  his 
handwriting  art-  correct,  end  that  the  transac- 
tion took  place  aa  there  entered.  Adam*  t. 
Coulllard.  102  Mnss.  IST. 

And  the  rule  Is  tbe  same  where  tbe  plalntllTs 
shipping  clerk  testified  that  be  shipped  the 
goods  and  delivered  them  to  the  carrier,  and  it 
appears  tbat  cases  ot  goods  were  delivered  to 
the  defendant's  drayman  at  dates  corresponding 
wltb  dates  of  sblpment.  BoblDSOO  v.  Mulder, 
SI  Mich.  7B,  45  N.  W.  G05. 

And  freight  books  of  a  railroad  company  are 
admissible  In  evidence  In  an  action  between 
tbird  parties  on  contracts  to  recover  the  price 
of  rum  sold,  defended  upon  tbe  ground  that  tbe 
sals  was  foe  Illegal  purpoaes,  to  the  knowledge 
ot  the  plalQtllT,  and  that  tbe  mm  was  to  be 
sold  at  retail  at  the  defendant's  place  of  busi- 
ness, for  the  pnrpooe  ot  showing  that  the  plain- 
tiff bad  previously  sent  tlqnors  to  tbe  defendant 
at  the  same  place.  Brlggs  v.  Bafferty,  14  Gray, 
92B. 

And  entiles  In  sncb  a  book  showing  tbe  deliv- 
ery of  prior  consignments,  to  the  defendant,  of 
beer  made  by  tbe  consignor,  are  admissible  In 
•vldence  In  a  prosecution  agalnat  the  defendant 
for  keeping  liquors  with  Intent  to  sell  tbe  same 
contrary  to  law.  In  which  a  large  quantity  of 
beer  bad  been  selseit  and  tbe  railroad  company 
had  nied  a  claim  for  possession  of  tbe  liquor, 
alleging  a  mistake  <n  tbe  delivery,  as  tending 
to  sbow  tbe  course  of  business  between  tbe  par< 
ties  and  to  eatabllsb  tbe  good  faith  of  the  rail- 
road company,  and  to  raise  a  presumption  that 
It  bad  notice  that  the  beer  should  be  held  until 
paid  for.  State  v.  McAvoy.  M  Iowa.  S3,  28  N. 
W.  «T. 

80.  entries  In  a  book  kept  by  an  eipreas  com- 
pany In  Its  oOce  mre  admissible  Is  evidence  In 
a  prosecution  for  unlawfully  selling  Intoxicat- 
ing liquors,  where  they  show  tba  delivery  o(  li- 
quors to  tbe  defendant,  aa  tending  to  show  the 
alleged   Illegal  aalea      State  v.  Kriecbbaum.  SI 


7  N.  \ 


.  8T2. 


And  the  book  of  a  freight  company  properly 
kept,  and  which  was  a  true  record  of  tbe  freight 
carried  by  II.  showiug  tbe  transportation  of  two 
horses  upon  a  designated  date  between  speclded 
points.  Is  admissible  In  evidence  la  a  prosecu- 
tion agslnst  a  third  person  for  stealing  one  of 
the  horses  while  being  transported,  though  the 
clerk  wbu  made  the  entrlea  could  remember 
nothing  ot  the  matter  except  as  be  saw  It  od 
the  book.     Moots  v.  State.  21  Oblo  St.  653. 

«.  AppIicaNoii  .to   other   mUcellaneoiu    nitrlet. 
The  same  general  rale  of  admlaslblllty  on  !■- 
S3  L.  E.  A. 


■ues  between  third  parties  seems  to  apply  t» 

all  other  entries  made  In  the  course  of  business 
thougb  not  against  Interest. 

ThuB,  an  entry  In  the  usual  courM  of  busi- 
ness. In  the  books  ot  an  elevator  company  lb 
Chicago,  tending  lo  sbow  that  tbe  car  toad  of 
barley  In  question  wus  weighed  and  receive* 
In  store  at  tbe  elevator  at  a  designated  time. 
Is  admissible  In  evidence  In  an  action  on  tha- 
caae  by  the  shipper  of  tbe  barley  against  a  rall- 
roBj]  company  for  breach  of  duly  In  not  deliver- 
ing it  as  agreed  In  Chicago,  under  a  defensa- 
tbat  the  bailey  bad  been  delivered  and  was  de- 
stroyed In  tbe  great  Chicago  fire.  Chicago  h 
N.  W.  R.  Co.  V.  IngersoU.  85  III.  3B». 

And  entries  made  by  employees  of  a  board  oF 
trade  as  to  prices  of  stock  are  admissible  l» 
evidence  in  an  action  brought  by  a  customer 
ngolnst  a  broker  for  a  balance  ot  moneys  pleceA 
In  tbe  broker's  hands  as  a  margin  or  indemnity 
opalast  loss  In  tbe  sale  of  wheat  on  the  custo- 
mer's account.  Campbell  v.  Wright,  6  N.  i:.  8. 
R.  471. 

And  original  entries  In  respect  of  bonds  pur- 
chased by  trustees  are  prima  fade  evidence- 
against  the  trnsteea  to  sbow  tbat  tbe  bond* 
were  purchased  with  trust  funds,  even  tbongb 
it  appears  that  tbe  entries  were  made  by  atran- 
gevs,  and  that  tbe  truitees  bad  nothing  to  d» 
with  them.      Hertsler's  Kstate.  IE  Lane.  L.  Rev. 

So,  an  entry  in  the  shop  books  of  one  who  re- 
paired a  wagon,  but  who  bas  since  died,  show- 
ing a  charge  against  the  owner  of  tbe  wogois 
for  a  number  of  spokes,  is  admissible  In  favco' 
of  such  owner,  sgalnst  a  railroad  company  tor 
damagea,  wbere  the  character  and  extent  of  an 
Injury  to  tbe  wheel  by  collision  with  a  locomo- 
tive Is  in  dispute.  I^ssone  v.  Boston  A  L.  B. 
Co.  66  N.  H.  315,  IT  L.  R.  A.  EST,  21  Atl.  B02. 

And  books  of  accoont  kept  by  *.  contrairtor 
tor  grading  a  section  ot  a  railroad  with  the  la- 
borers employed  by  him  to  do  tbe  work,  ahowlog 
the  price  allowed  them  for  their  labor,  are  ad- 
mlsaible  In  evidence  In  an  action  against  tbe 
railroad  company  upon  the  contract  for  aueb 
gnidlDg  when  offered  for  tbe  purpose  ot  estab- 
lishing tbe  usual,  or  market,  or  reasonable  pric* 
tor  such  labor.  Currier  v.  Boston  &  M.  B.  Co. 
31  S.  H.  209. 

And  entries  in  the  books  of  account  ot  a  phy- 
sician attending  a  mother  at  the  time  ot  tba 
birth  of  a  cblid  are  admisslbis  in  evidence  In 
a  subsei^uent  proceeding  on  tbe  question  of  tb* 
minority  of  sucb  child.      Heath  v.  West,  28  N. 

IV.  b.  In  which  tbe  charges  were  marked  paid, 
and  admitted  as  entries  against  Interest. 

Likewise,  a  book  of  minutes  kept  by  a  thlnf 
party  is  admissible  In  evidences  In  an  actio* 
tor  the  recovery  of  the  purchase  price  ot  a  pat- 
ent, to  show  that  the  plaintiff  had  sold  his  pat- 
ent to  tbe  third  party,  and  therefore  could  not 
again  sell  It  to  the  defendant.  Harrison  v. 
Morton.  S3  Md.  ISS,  35  Atl.  Be. 

So,  entries  properly  authenticated  In  tb* 
books  of  a  person  running  a  aawmlll  are  admis- 
sible In  evidence  In  an  action  on  a  contract  by 
which  one  party  sold  to  another  all  the  log* 
owned  by  him  situated  on  a  designated  tract  at 
a  specified  rate  per  thousand  feet,  where  the 
logs  from  such  tract  were  sawed  at  hia  mill,  snd 
a  question  arose  as  to  the  qusntlty  of  the  loga 
Gardner  v.  W liber,  73  Wis.  »01,  «4  N.  W.  828. 

And  entries  made  by  a  Jeweler  In  the  regular 
course  ot  business,  sbowlng  that  bis  Arm  bad 
repaired  a  watch  belonging  to  a  woman  subse- 
quently  murdered,  are  admlealble  In  evidenc* 
after  his  death  on  a  prosecution  for  murder 
against  one  In  whose  possession  the  watch  was 
found,  for  tbe  purpose  of  Identifying  the  watcb. 
State  V.  Pbalr,  48  Vt.  366. 


IMl. 


Btatb  Bank  of  Pikb  t.  Bkown. 
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Add  the  boot!  of  A  brld^  compftnj  proved  lo 
luiTa  been  kept  b7  Iti  treasurer,  aJuce  decesaed. 
In  the  buefmeu  at  the  company,  sod  to  be  In 
Ilia  hand  writing,  aie  admiialble  Id  evidence  In 
aji  BcMon  brousht  ngBlnBt  It  lor  dama^ee  for 
ihe  diversion  of  tallx  and  the  lou  of  Ita  bridge 
by  the  act  of  the  defendant  In  erecting  another 
toll  bridge  near  that  of  the  plaintiff,  bj  wblch 
tolla  were  diverted,  vhlch  latter  bridge  waa  car- 
ried b;  a  freahet  agalnat  tbe  plalntllTs  bridge, 
destroying  It,  UDder  [be  rule  that  tbe  eulrlea 
made  la  the  usual  course  of  buslaess.  bj  ooe 
wbD  bad  DO  Interest  to  fal^fj.  should  be  re- 
ceived In  evidence  after  hla  death.  Chenango 
Bridge  Co.  v.  Lewis,  03  Barb.  111. 

So.  tbe  books  of  a  Brm  witb  whlcb  two  pei^ 
•ana  alleged  to  be  partners  had  had  dealings, 
containing  accouota  of  aucb  two  persons,   are 


adm 


In  a 


ecuted  by 
principal  and  tbe  other  aa  aureiy,  wuere  ii  was 
material  to  show  that  tbe  two  had  been  doing 
bUklness  la  partuersblp  about  the  time  tbe  note 
In  mlt  was  given.  Cleland  v.  Applegate,  8  Ind. 
App.  IBS,  as  N.  E.  1108. 

And  an  entry  In  a  dajbook  of  a  deceased 
payee  of  a  note  properly  authenticated  as  a  book 
kept  by  blm  In  his  lifetime  and  made  In  tbe 
Dsaal  course  of  his  business,  shooing  a  sale  of 
tbe  note  and  crediting  the  tranateree  with  pay- 
Bwnt  therefor.  Is  admissible  In  an  action  by  the 
iranaferee  on  tbe  note  to  show  transfer  and 
ownership  of  the  note  In  him.  Useomb  v.  Wil- 
kinson, 83  Hlcb.  lea.  47  N.  W.  336. 

And  entries  In  the  books  of  account  of  a 
party  sbowlng  certain  payments  on  a  designated 
note,  and  also  deafrlbing  two  other  notes  wItb 
credllB  of  paymeuta  of  Interest,  bat  containing 
DO  ontry  of  any  payment  oF  prlDclpal,  are  ad- 
HilsBlble  in  evidence  In  a  prosecutlaa  by  the 
state  against  Ihe  debtor  on  such  notes,  tor  for- 
gery of  a  receipt  oF  payment  tbereon.  in  whicb 
the  theory  of  the  state  waa  that  tbe  psymenls 
had  been  made  an  account  of  tbe  former  note, 
and  the  receipt  claimed  to  have  been  forged 
fiTen  therefor,  and  that  Ihe  forgery  consisted 
la  the  alteration  In  names  and  datea  ao  aa  to 
make  It  apply  to  the  latter  note.  State  t. 
Wooderd,  20  Iowa,  Ml. 

Aiao.  dayboaka,  ledgera.  and  other  booka  of 
account  kept  In  tbe  regular  course  of  business 
of  an  Insured  person,  showing  the  value  of  the 
goods  insured,  sre  competent  evidence  when 
properly  verified  or  authenticated.  In  an  action 
against  the  Insurance  company  for  a  losa  un- 
der the  policy  for  the  value  of  the  stack  de- 
stroyed. Levine  T.  Lancashire  Ina.  Co.  66  Minn. 
13R,  es  N  W.  SaO ;  .,£tna  Ins.  Co.  v.  Welde,  S 
Wall.  S77,  le  L.  ed.  SIO. 

And  tbe  fact  tbat  some  of  the  entries  In  the 
book  of  accounts  of  a  peraon  Insured  against 
Are  were  made  by  the  bookkeeper  from  lempo- 
nry  allps  furnliUed  by  salesmen  does  not  affect 
tbelr  character  as  original  entries,  or  tbelr  ad- 
mlsalbtllty  In  an  action  for  a  loss  under  the 
policy,  for  tbe  purpose  of  showing  the  value  of 
tbe  goods  lost.  Levine  v.  Lancaablre  Ina.  Col 
66  Minn.  13S.  SS  N.  W.  S55. 

Bo,  in  State  v.  Colllna,  I  Marv.  (Del.)  B3e. 
41  Atl.  1**,  the  account  book  of  an  lovjrance 
company  was  sdmltted  In  evidence  an  a  criminal 
prosecution  against  tbe  sgeut  of  the  Insurance 
company  for  embeizlemeat,  to  ea  tab  I  lab  tbe 
state  of  account  between  the  comnany  and  the 
defendant,  but  tbe  queatlon  In  tbe  caae  was  as 
to  the  eOecI  of  an  alleged  erasure  to  make  the 
book  conform  to  the  claim  of  tbe  proBCcutlon. 

Also,  a  stock  baak  kept  by  tbe  owner  of  a 
Block  farm  at  the  barn  ofllce,  contalnttig  an  en- 
try showing  the  transfer  of  certain  stock  to  an 
agent,  Is  admissible  In  evidence  In  an  action  by 
the  Bgent  uciiinat  a  third  party  brought  lo  re- 
plevy aucb  stock,  wblcb  bad  beeo  seised  under 
«3  L.  U.  A. 


by  tbe  third  party  as  the  property 
of  tbe  BBBt);nor.     Hull  v.  Hull,  48  Conn.  2S0,  40 

Am.  Rep.  ItiS. 

And  the  books  of  account  of  a  peraon  fur- 
nishing alleged  neceasarlea  to  a  minor,  paid  for 
by  a  tblid  person,  and  the  testimony  of  tbe  per- 
son furnl^ing  the  goods,  are  admissible  In  evi- 
dence. In  an  DcClon  by  the  person  paying  for  tbe 
goods  against  the  minor,  to  show  tba  character 
of  the  goods  tumisbed,  and  that  they  were  oec- 
easarles.     Swift  v.  Bennett,  10  Cusb.  436. 

vendor  of  a  mining  claim,  for  tbe  purpose  of  In- 
ducing the  sals  bad,  at  a  time  wben  tbe  pur- 
chaeer  waa  about  to  examine  tbe  claim,  mingled 
gold  dust  with  the  soil  In  particular  places, 
and  then  caused  the  examination  to  be  made  at 
tbose  places  where  It  was  found,  the  account 
book  of  B  neighboring  mime,  containing  entries 
of  tbe  aalfl  of  gold  duat  to  the  vendor  ]usi  pre- 
vious to  the  time  when  tbe  eiamlnatlan  of  hla 
claim  was  to  be  made,  accompanied  by  proof 
tbat  the  book  was  regularly  kept  and  Ihe  enCrlcB 
made  in  the  usual  course  of  business  by  the 
clerk,  since  dead,  la  admlaalble  to  show  tbat  the 
vendor  bad  in  bis  possession  gold  dust  aucb  a» 
waa  afterward  found  In  tbe  aall,  and  thus  bad 
It  In  bis  power  to  scstter  It  on  the  soli.  Ash. 
mead  v.  Colby,  20  Conn.  287, 

Likewise,  the  booka  of  account  of  a  mortgage* 
with  the  mortgagor  are  admissible  In  evidence 
in  an  action  Involving  tbe  validity  ot  m. 
mortgage  claimed  to  be  fraudulent  as  sgalnat 
creditora,  given  to  aecure  alleged  advance- 
ments. In  which  evidence  waa  adduced  to- 
prove  tbat  large  sums  of  money  had  been  re- 
ce'ved  by  the  morlgagee,  which  ho  had  not 
redlted  or  accounted  for,  to  prove  a  settlement 


I    the    mortgagor   and    i 


irtgagee,    after 
Cook    V. 


duly    I 

Swan,  5  Conn.  140. 

And  the  shop  book  of  a  peraon  who  asBlgneft 
his  property  in  trust  for  tbe  benefit  of  certain 
enumerated  creditors,  kept  by  one  ot  the  trus- 
tees who  was  also  acredllor  named  In  the  acbed- 
nle,  la  proper  evidence,  In  an  action  brought  by 
such  trustee  sgalnat  a  third  person  tor  taking 
and  carrying  away  varloua  articles  Included  in 
tbe  Insolvent  estate  aa  the  property  ot  the  In- 
solvent, Co  show.  In  ponnection  with  other  proof. 
the  existence  of  a  debt  dlie  from  the  assignor  to 
tbe  trustee,  and  the  atate  ot  the  accounta  be- 
tween them.     DeForeat  v.  Bacon.  2  Conn.  633. 

And  It  la  proper  to  prove  Chat  Che  books  ot  an 
alleged  vendor  conCaJned  no  record  of  a 


of  p 


rnlng  tl 


tween  third  persons  as  to 
tbe  title  thereto,  aa  Chat  tact  would  go  to  show 
how  tbe  title  iras  treated  by  the  partlea  be- 
tween whom  It  lay,  where  there  waa  no  Inter- 
est except  to  oasert  whatever  rights  they  respec- 
tively bad,      Rjoan  v.  Merrill.  136  Maaa,  17. 

But  entries  made  In  tbe  books  of  an  Insolvent 
in  the  course  ot  writing  them  up  so  tbat  the 
naalgnee  might  aarertaln  the  condition  of  tbe 
estate  are  not  entries  made  In  the  usual  coursa 

competent  evidence,  so  tbat  tbcy  mlgbt  be  used 
to  Impeach  tbe  title  of  the  insolvent  to  atoca  In 
favor  of  s  third  party  laying  claim  thereto. 
Powers  V.  Savin,  28  Abb.  N.  C.  463,  IS  N.  Y. 
Bupp.  340. 

And  the  commercial  booka  of  a  merchant  can- 
not be  given  in  evidenco  ty  his  creditors  Co  ea- 
Cabllab  a  debt  claimed  to  be  due  to  him.  es- 
pecially In  tbe  absence  ct  eny  allegation  or  proof 
ot  fraud  and  colluslan  between  tbe  merchant 
his   debtor.      Porche    v.    Lo   Blanc,    12   La. 
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burdcii   on  tbe 
■j  lUBtsIn  It  by 


Hbw  Yosk  Couut  of  Appbau. 


im.. 


Ann.  less. 

So.  Delther  Che  book!  of  a  corporation  nor  tbe 
teitlmon;  ol  lu  clerk  li  legaJ  aTldcnc*  In  an  ac- 
tion o(  treapau  tor  attacbins  and  remorlns 
Koods  claimed  fa;  the  plalntlfC  aa  tbe  propertr 
ot  another  under  the  claim  that  the  (oadi  were 
fnudulentlj  tnuuterrtd  to  her,  for  the  purpoM 
ol  ahowlDg  a  credit  bf  the  corporation  to  her. 
which  (be  cUims  to  bave  tranalerred  to  her 
Tender  H«  a  eoiulderatlon  tor  the  goodi  alleged 
to  hare  lieen  fraudnleoClr  tranaletred  to  her. 
Treat  t.  Barber,  T  Cmo.  27*. 

Nor  !■  the  accoDUt  book  or  a  landlord  admla- 
■Ibia  [n  eridence  on  a  criminal  proaecutlou 
acaluat  hi*  tenant  for  aelllnB  or  remoTing  cot- 
ton from  the  leaaed  ptemlKi  upon  which  the 
landlord  bad  a  Hen  wltboat  proof  ol  Ita  correct- 
neea.      Fowell  t.  State,  84  Ala.  44i.  4  Sol  T19. 

And  the  booka  of  a  company  from  which  tra^i 
were  purchaaed.  In  wblcb  entrle*  were  majle  In 
the  regular  courae  of  buelaeia,  Bhowlng  that  tbe 
tnja,  which  the  plalnClfl  claimed  to  have  pur- 
ctteaed  for  tbe  defendant  to  enable  It  to  market 
Ita  crap  of  ralilDB,  and  tbe  defendant  claimed 
to  bate  pnrcbHed  1  tee  It,  tbe  plaintiff  being 
merelj  aurety,  were  charged  to  the  plaintiff  ajid 
■hipped  to  Che  dcfendaDt,  are  not  admlailble  In 
evidence  to  mhow  the  plalatlCTi  ownerehlp  of 
the  trara,  aa  ricb  entrlea  are  doC  Inconalstent 
wltb  ■  aaie  to  Che  defendant  to  be  paid  for  bf 
the  plalDtlil,  who  waa  Co  be  remunerated  out  of 
the  proceeds  of  tbe  transaction  In  wblcb  the 
traji  w«re  to  t>e  uaed.  Batler  *.  Kitrelia  Eal- 
■ID  VInejaid  Co.  134  CM.  238,  BB  Pac.  1040. 

Till.  Anoletit  booXi. 

All  entrlea  tn  booki  of  aufflcieut  akb  to  fall 
wltblD  tbe  generai  rule  admlttlas  ancient  rec- 
orda.  dociimenta,  and  hooka  without  proof,  when 
produced  from  the  proper  euatody,  would  ap- 
pear to  be  admlaalble  In  sTidence  ixi  [lauea  be- 
tween other  peraoni,  aa  well  aa  on  leauea  be- 
tween thf  parti  ei. 

Tbaa.  an  ancient  book  kept  among  the  rec- 
ord* of  ■  towi.  purporting  to  he  the  aelectmeD'! 
book  of  acconcti  with  the  treaaary  of  the  town, 
la  adm  nlble  In  eridence  Cq  establiih  the  facta 
tbereln  ataCed ;  and  where  tbe  eelectmen  were 
at  the  same  time  asaeaaora.  an  enlrj  la  auch  a 
book  of  a  credit  bj  an  order  in  favor  of  the  col- 
lector for  a  dlBcouDt  of  a  parllcular  peraon'a 
taiea  Is  evidence  of  ""  — ' —   "     " 


.  Weym. 


I.  S38. 


So.  ancient  entries  made  b;  the  monks  of  an 
abbey,  relating  to  an  endowment  by  tbera  of  a 
Vicarage,  are  good  evidpnce  of  their  subject- 
matter  though  mixed  wltb  ektraneaus  matter, 
and  wben  admitted  they  may  be  read  tbrouKh- 
out  for  tbe  purpose  of  proving  anylhing  ma- 
terial to  tbe  issue,  provided  it  Is  relevant,  al- 
though it  goea  to  affect  third  persons  not  in 
privity  with  It.  and  who  could  not  have  bad  cog- 
nli>nnce  of  tbe  matter  to  wblcb  IC  relates,  and 
allbougb  no  part  of  auch  estate  be  aituated  In 
tbe  parlab  tn  whlcb  tbe  question  beCween  tbe 
parties  to  tbe  suit  arlaea.  Bullen  t.  Michael,  3 
Prlc*  3UB. 

And  the  booka  o(  s  steward,  coming  from  the 
proper  custody,  are  admissible  la  evidence  In  an 
action  of  trespau  brought  by  tbe  lord  of  the 
manor  agalnaC  a  third  party  for  trespasses  com- 
mitted on  the  wastes  of  the  manor  which  he 
claimed  as  lord:  and,  where  tlie  entries  are 
above  thirty  years  old.  they  may  be  admitted 
without  proving  tbe  handwriting  of  the  steward. 
Wynne  v.  Tyrwhltt.  4  Barn.  &  Aid.  STfl. 

And  It  1b  not  necessary  to  prove  the  death  of 
the    steward.      I>oe    «c    d«m.    Ashburnbam     v. 
Michael.  17  U.  B.  276,  20  L.  J.  Q.  B.  N.  8.  480, 
15  Jur.  677. 
53L.  R.  A. 


So,  In  Hand  v.  SaTounah  A  C.  B.  Co.  17  fl. 
C.  21».  It  waa  bald  tbat  tbe  booka  of  a  ralltnad 
company,  containing  eatrlea  made  in  tbe  band- 
wrltlDg  of  tbe  treasurer  of  tbe  company,  sine* 
deceaaed,  are  admissible  Id  evidence  on  an  Issue 
as  to  an  estoppel  from  the  aaaertlon  of  a  pre- 
ferred atatutury  lien  arising  eleven  years  there- 
after, to  show  who  funded  tbe  coupons  and  re- 
ceived la  exchange  therefor  bonds  under  a  later 
Btatnte,  aa  the  beat  proof  tbe  natnre  of  the  caaa 

But  In  Patton  T.  Asb,  7  Berg,  k  R.  lie,  It  waa 

held  that  the  mere  fact  that  a  quarter  of  a  cen- 
tury has  elapsed  since  the  transaction  took  place 
Is  not  sumdent  to  Justify  Che  want  of  autbenCI- 
catlon  by  the  clerk  who  made  the  entrlea.  In  an 
action  by  an  Indorsar  of  accommodation  paper 
agalnat  the  maker  thereof. 


While,  aa  a  general  rule,  booka  of  accoout  ara 
only  admissible  as  twtween  the  parties  to  tbem 
and  to  the  suit  Ln  which  Chey  are  offered,  wben 
witnesses  refer  to  books  In  aid  of  their  state- 
ments, and  especially  when  they  state  that  tbsy 
only  know  cerlala  niattsra  from  baring  seen 
them  to  Che  books,  such  books  are  clearly  com- 
petent to  show  Improbability  or  mlstak«  In  tbalr 
testimony.  Davenport  v.  Commlnga,  IS  Iowa, 
219. 

And  entries  In  the  books  of  a  third  person 
not  a  party  to  the  action,  but  wbo  Is  a  witneaa 
tbervin,  are  admissible  In  evidence  (or  the  pur- 
pose of  Impeaching  Uu.  Sill  v.  Reeise,  47  Cal. 
294. 

And  the  rule  Is  tbe  same  thongh  the  fw 
■on  making  the  entrlea  Is  still  living.     Ibid. 

Thus,  where  In  an  action  of  assumpsit  (or 
moneys  paid,  the  plalntllTa  evidence  tended  to 
show  that  a  certain  corporation  bad  settled 
with  the  defendant,  and  that  some  of  ths  dla- 
pated  items  In  the  account  sued  for  were  In- 
cluded Id  that  aetclement.  and  the  books  o(  tbs 
company  were  put  In  evidence  to  show  such  set- 
tlement, the  defendant's  book  of  accounts  <rf 
bis  dealings  with  such  company  Is  admissible  in 
evidence.  In  connection  wltb  bis  testimony  that 
be  kept  correct  accounts  of  bis  dsallnga  wltb  It, 
(or  ths  purpose  of  showing  that  no  inch  set- 
tlement waa  made.  Barber  v.  Bennett,  BS  Vt. 
476,  06  Am.  Bep.  e6B,  4  Atl.  2S1. 

And  where.  In  an  action  upon  an  account  tor 
goods,  wares,  and  merchandise,  and  for  labor 
and  for  money  had  and  received,  and  tor  a  bal- 
ance due  for  cattle  Bold,  It  is  claimed  by  tbe  de- 
fendant that  one  of  the  Items  of  Che  plalnclff"* 
account  bad  been  paid  by  an  agent  o(  the  de- 
fendant, by  cauaing  a  credit  to  be  given  to  tba 
plaintiff  on  bis  IndebCedness  to  a  third  party 
with  tbe  plaintiff's  conient.  which  the  plaintiff 
denied,  and  there  was  testimony  pro  and  con. 
It  Ib  compeCent  for  tbe  botdikeeper  o(  tbe  third 
party  to  testify  as  to  whether  or  not  tbe  books 
of  such  third  party  showed  any  Bucb  credit,  and 
as  to  tbe  state  of  tbe  account  between  tbe  de- 
fendant and  such  third  party.  Ramsey  t.  Cort- 
land Cattle  Co.  S  Mont  498,  13  Pac  247. 

Bo,  entrlea  in  the  booka  of  a  peraon  having  tbt 
charge  and  superintendence  of  repairs  and  addi- 
tions to  tbe  dwelling  of  another,  la  account  with 
bis  employeee  apon  the  work,  are  admlaalble  la 
evidence,  In  an  action  brougbC  by  him  agalnat 
the  owner  of  the  building  for  hla  aervlcea.  In 
which  the  defendant  denied  that  tbe  labor 
0  tbe  aum  charged,  or  that  ihe  ma- 
ged  were  furnished  by  bis  direction, 
merely  aa  contemporaneous  memoranda  made 
by  bim  of  the  time  of  the  workmen  on  the  hones 
in  quest  I  on,  who  had  been  examined  aa  wit 
nesses,  and  wbo  tcatlSed  Chat  they  gave  their 
time  correctly  to  the  plaintiff  and  saw  blm  en- 
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ter  It.     PAyne  t.  Hodse,  T  Hna.  SIS,  Affirmed  In 
Tl  N.  T.  &88. 

And  the  books  ol  A  conntT  treaaurer  mAf  b« 
iDtrodnced  tn  cvIdeDce,  In  tlie  discretion  ot  tb* 
court,  on  a  proKCatlan  AKAlnat  A  bAnk  officer 
for  making  false  entrlei.  Id  wblcb  It  li  claimed 
tbAt  tbe  count;  tiriiBurer  deposited  A  sum  ot 
moDc;  just  preTlons  Co  tbs  Tialt  ol  tbe  lospec- 
tor.  And  wltbdrew  it  ImmedlAtelr  afterwardi, 
for  the  pmpofie  of  Bbowing  whetber  or  Dot  an 
eutrr  of  sucb  deposit  or  vLtbdrHwaL  Appeared 
tberelQ.  I'eten  t.  United  StAteo,  Se  C.  C.  A. 
106,  9i  Fed.  127. 

And  irhere.  on  a  prosecution  for  forgerT  of 
an  Indorsement  upon  ■  check  ot  tbe  nanie  ot  a 
person  claimed  to  be  a  Eajth.  and  for  ntcertng 
tbe  check  lo  forged  aa  tme.  eTldence  la  InCro- 
dnced  tending  to  proTo  that  tbe  alleged  mythical 
person  worked  for  a  dealgnAted  part;  at  or 
BbonC  Che  Clma  the  check  In  guestlan  ira«  drAwn, 
and  other  men  who  were  employed  by  auch  third 
person  at  ChaC  time  testified  that  Ibe  alleged 
mj-th  Also  worked  tor  blm,  the  books  of  aucb 
third  person,  be  being  dead,  wben  properly 
proved  and  IdentlAed  and  abown  to  contAlu  tbe 
Accounts  of  the  other  men  employed  by  him,  are 
■dmisalble  in  evidence  to  sboir  that  tbe  name 
ot  the  alleged  myth  did  not  appear  npon  them. 
People  T,  Kemp,  76  Ulcb.  «I0,  48  N.  W.  «39. 

So,  tbe  book*  ot  a  person  residing  In  one 
cownahlp,  who  bad  removed  a  pauper  wttb  bis 
family  from  another  townahip  to  his  home, 
which  .eoDCAln  cbargea  a.gain(t  the  pauper,  the 
dm  one  being  for  moTlng  him  from  tbe  other 
town,  are  admissible  In  STldence.  to  an  acClon  by 
tbe  town  from  whlcb  be  waa  removed  against 
tbo  town  to  whlcb  be  naa  taken  tor  Improperly 
removing  him  from  the  place  of  bis  legal  aeC- 
ItcmeDt,  where  A  witness  bad  teatlded  to  his  re- 
moval previous  ta  tbe  (ormatlon  of  tbe  plain- 
tiff towDSblp,  for  tbe  purpose  of  rebutting  such 
testimony,  the  charges  In  tbe  book  showing  that 
tbe  removal  waa  at  a  period  subsequent  to  sucb 
orgAnlutlDD.      Derby  v.  Salem,  SO  Vt.  TSZ. 

But  books  of  account  of  tbe  foi 
at  a  pBupar,  containing  chA^gea  agalnat  blm, 
ISAdmlsalble  In  evidence  In  A  controversy  be- 
tween towns  aa  to  tbe  date  ot  settlement  ot  the 
pftuper,  where  there  was  a  conflict  ot  testimony 
between  the  wltneasea  respecting  tba  data,  and 
the  book  had  no  direct  tendmcy  to  flz  It,  and 
BOne  of  the  entries  In  tbe  book  were  miide  by 
any  of  tbe  wltneasea.  CornvlUe  v.  Brighton, 
se  Me.  141. 

And  an  entry  In  tbe  booka  of  a  bank  I*  not 
admlaalble  In  as  action  by  anotber  bank  agalnat 
A  third  party  for  tbe  purpoae  ot  explaining  ad 
entry  In  tbe  private  bank  book  ot  the  oppoalte 
party,  whore  the  prlvata  book  wba  only  exhib- 
ited on  notice  to  produce  It,  given  by  tbe  party 
offering  tbe  entry  In  tbe  bantebook.  Pblladel- 
pbia  Bank  T.  Officer.  12  Berg,  t  B.  48. 

Id  Conant  ▼.  Johnston,  les  Ma*i.  490,  48  N. 
E.  182,  however,  It  was  held  that  tbe  question 
whether  a  book  of  A  person  not  A  party  to  a 
•Qlt.  the  matter  bn  which  was  foreign  to  tbe 
controversy,  should  be  received  In  evidence  to 
contradict  a  wltnees  who  bed  teatifled  on  croas- 
examination,  without  objection,  as  to  tbe  en- 
tries In  It,  la  A  matter  within  the  discretion  ot 
tbe  court. 

See  Also  Maatera  v.  Uarsb,  19  Neb.  408,  27 
N.  W.  438.  infra,  XII, ;  Orrett  V.  Coraer.  21 
Bear.  62,  lufra,  IT.  b,  8  ;  Woods  T.  Allen,  18 
N.  H.  2S,  lupra.  V.  b. 

8o.  on  tbe  trial  of  a  person  Indicted  tor  a  con- 
aplracy  committed  by  tbe  defendant  and  two 
others,  entries  Id  the  books  of  the  latter,  who 
are  copartners,  made  by  their  clerk,  a  stranger 
to  the  coDiplracy,  may  be  received  as  evidence 
tending  to  atrengthen  the  testimony  coonectlng 
tbe  partnera  with  tbe  conspiracy.  State  v.  Car- 
doza,  11  S.  C.  lOB. 
S3  L.  R.  A. 


And  a  town  treasnrer'a  book  of  account  ot 
moneys  received  and  paid  out  Is  admissible  In 
evidence  to  corroborate  bis  testlmoay  upon  the 
quoatlon  aa  to  whether  tbe  monejs  borrowed  liy 
a  selectman  for  tbe  town  had  been  paid  over  to 
blm  as  inch  treasurer,  wblcb  be  denied,  as  tbe 
(act  that  the  book  In  question  was  the  book  ot 
accounts  of  tbe  town  treasurer  does  not  change 
tba  rule  of  evldetice  aa  to  admissibility.  Burn- 
bam  V.  atrsitord,  58  VC.  1U4,  2  M,  E.  121). 

6o,  la  an  action  by  a  tenant  against  tbe  land- 
lord for  a  wrongful  dlatress,  where  It  waa 
claimed  that  the  rent  bAd  been  paid  by  check  of 
the  tenant,  given  to  tbe  landowner,  deposited 
and  carried  to  Che  credit  ot  the  landowner  oa 
tbe  booka  ot  tbe  bank,  such  booka  are  admla- 
slble  to  prove  the  actual  credit  given,  and  that 
the  money  had  actually  gone  Into  bis  posses- 
BloD  by  tbe  usual  mode.  Oliver  v.  Phelps,  2k 
N.  J.  L.  G9T,  20  N.  J.  L.  IdO. 

And  so  are  tbe  books  ot  account  ot  a  mort- 
gaicee  with  hla  mortgagor.  Id  an  action  Involv- 
ing tbe  validity  of  the  mortgage,  claimed  to  be 
fraudulent  As  agAlnst  creditors,  given  to  secora 
BdvaDcenicDtt,  In  wblcb  evidence  waa  adduced 
to  prove  that  large  sums  of  money  bad  been  re- 
ceived by  the  mortgagee,  wblcb  be  bad  Dot  cred- 
ited or  accounted  for,  to  prove  a  settlement  be- 
tween the  mortgagor  and  mortgagee  after  duly 
accoDDtlng  for   all   payments.     Cook   v.   Swan, 


5  Con 
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where  a  plalDtllf  teatifled  tbat  ehe  paid 
moneys  as  a  consideration  for  a  morcgaga,  and 
tbe  defendanta  sought  Co  Impeach  the  mortgagee 
by  abowlng  on  her  cross-eiamlnstlon  tbat  she 
paid  no  consideration,  her  bank  book  and  a 
book  containing  a  statement  of  tbe  moneys  aha 
had  psid  as  such  coasideratlon  Are  proper  evi- 
dence for  tbe  puipose  of  cupportlog  her  atAtO- 
moDta  oa  to  payment  of  aach  consideration, 
Wright  V.  Towle,  OT  Mlcb.  ZCO.  84  N.  W.  BT8. 

And  entries  of  charges  made  by  a  grantee  In 
a  deed  against  hla  grantor  are  admissible  In 
evidence  in  an  action  to  set  aside  the  convey- 
ance as  fraudulent  as  against  creditors,  where 
the  conalderatlon  woe  denied,  to  corroborate  tha 
assertion  ot  the  grantee  tbat  tbe  consideration 
tor  the  conveyance  was  made  up  from  such 
charges.  Fleming  v.  Yoat,  187  Ind.  8S,  SS  N.  B. 
706. 

Bo,  where  a  Judgment  It  obtained  against  A 
debtor,  and  the  employer  of  the  debtor  la  sum- 
moned aa  garnishee,  and  the  gamlabee  claim* 
paymeDt  In  full  of  the  employee's  aalary.  and 
It  appears  that  tbe  gamlahee's  books  would  dla- 
close  payments  made  to  tbe  debtor,  aucb  books. 

rering    the    entire    time    ot    tbe    defendant'! 
._    —  admissible  In  evidence  In  a  con- 
test on  the  answer  of  tbe  gomlsbee.     Oray  v. 
Perry  Hardware  Co.  Ill  Ala.  B3S,  20  So.  368. 

And  tbe  books  of  a  firm  ore  admissible  In  evi- 
dence in  an  action  against  another  Srm,  tbe  twa 
firms  having  a  common  member,  for  the  pur- 
chase price  of  goods  ordered  by  such  c 
member,  and  delivered  to  *"^"  """' — ''" 
charged  to  the  other  flnn  a 
booka  ot  the  plaintllT,  on  ( 
such  common  member  called  aa  a  witness  for 
tbo  plalDtm.  to  show  that  the  goods  were  cred- 
ited to  the  latter  firm  on  Ita  books,  and  to  cor- 
roborate tbe  testimony  of  aucb  common  partDer 
to  the  effect  that  tbe  gooda  were  sold  to  the  one 
firm  end  charged  to  tbe  other.  Miller  v.  White, 
le  Can.  8.  C.  445. 

And  the  hooka  of  account  ot  the  payeea  ot  a 
bill  of  eifhange  are  admlaalble  In  on  action  b» 
the  drawee  agalnat  tbe  drawer  in  favor  of  tba 
drawee,  where  one  ot  tbe  payeea  called  by  Ch* 
defendant  to  abow  tbat  the  plaiDtlff  had  oV- 
talned  the  bill  without  value  testified  that  ht 
could  not  state  without  access  to  bis  booka 
whether  the  payee  received  value  from  the  draw- 
as  at  the  time  the  bill  waa  depoaited  with  bin 


Nbw  Tobk  Coubt  or  Appbau. 


Sas., 


or  Bfterward*.  to  pro«g  that  when  th«  puintlir 
took  the  bIJI.  BDd  aCterwarda.  he  made  advance* 
to  tbe  pajMI  u|)on  Lb«  taltb  of  It.  ea  the  drawer 
of  ihe  bill,  harlni  eievuled  It  tor  tbe  beaeSt  at 
tbe  pajreea.  wai  tKiund  bj  what  tbej  did  with 
reference  tc  It.  Kellowa  t.  Uarrla.  12  Smedea 
*  U.  *e2. 

In  replevin.  boweTer,  tor  property  which  bad 
been  attached  as  belooglnK  to  another,  accouot 
hooka  of  a  third  peraoa  who  had  teatlQed  to  hia 
having  boosbt  other  lite  pmpert;  of  plalutllf 
containing  an  account  between  plain  till  and 
hlmeelf,  abowlDK  item*  of  property  bought  of 
plaintiff  and  cash  paid  to  blm.  are  laadmlaalble 
to  corroborate  plalntllTa  teatlmonr  that  he  waa 
tbe  owner  at  the  property  In  controvera;.  Wa- 
troua  V.  CunnliighRU].  SG  Cal.  410.  *  Pac.  408. 

And  a  bank  book  abowing  a  depoalt  of  fl.OOO 
br  n  party  therein  and  the  draft  of  a  (500  check 
la  Inadmlaalble  Id  evidence.  In  an  action  brooght 
67  the  depoBitor  and  drawer  agalnit  the  aherlll 
In  which  hla  auretlea  wete  lubatltuted.  for  dam- 
ages for  a  converalon  of  personal  property  levied 
upon  by  falm  as  the  property  of  aDocher,  on  tbe 
ground  that  It  waa  traudulentiy  transferred,  al- 
leging (bat  It  waa  tranaferred  Ed  conalderatlon 
of  a  loan  of  f  300  In  caab  and  a  check  lor  (500 
drawn  on  tbe  deposit  of  (I.OIK).  Cor  tbe  purpoae 
of  corroborating  the  plaintiff's  evidence.  Sil- 
verman v.  Simons,  14  Misc.  22:2.  3G  N.  V.  Supp. 
668,  HebearlDB  denied  In  15  Misc.  64,  36  N.  T. 

See  also  t'lemlng  *.  Yost,  1ST  lod.  95.  36  N. 
E.  705,  tupra,  V.  b;  MoBat  v.  Moffat,  10  Boaw. 
468,  suprd,  VII.  b,  8  ;  Sogers  v.  State,  26  Tax. 
App.  404,  S  S.  W.  102.  infra,  X.  g. 

As  to  uee  ol  peraon's  own  books  to  contradict 
or  corrobarste,  see  note  Co  Hall  t.  Cbambere- 
burK  Woolen  Co.  (Pa.)  B2  L.  B.  A.  686.  What 
ft  provable  bg  booki  of  oocount. 


a.  The  panaral  rule. 

Where  a  party  makea  an  entry  In  his  books  of 
account  In  the  regular  course  of  buslnesa,  the 
facta  stated  In  aucb  entry  must  l>e  deemed  to 
have  been  admitted  b.i  him,  or  at  ieait  a*- 
aerled  by  him  aa  true :  and  where  such  an 
cntTj  is  made  by  a  third  person  the  same  rt' 
suit  la  reached  where  it  la  brought  to  bis  at- 
tvntlon  and  he  acquleacea  In,  or  assents  to,  It. 
Entries  of  these  clasaes.  therefore,  though  they 
do  not  tall  witbin  the  class  of  entries  admls- 
■ibla  because  against  Interest,  conaldered  tupra 
IV..  are  admissible  In  evidence  agalnal  the  party 
making  or  assenting  lo  them,  on  an  Issue  with 
a  tbird  party,  aa  admissions  or  declarations,  or 
by  way  of  estoppel,  upon  the  same  principle 
that  an  entry  la  a  partnership  book  Is  admis- 
sible against  a  parti  .... 


a  this 


s  the  a 


It  be  made  to  appear 

called,  however,  to  the  fset  that 
In  many  of  the  cases  collected  under  (bis  head 
the  entries  to  question  are  such  that  they  might 
be  held  admissible  as  against  Interest,  or  as 
part  of  the  ret  geata,  or  aa  entries  made  in  the 
regular  course  of  business. 

b.  JptiHoattoH  to  bootw  of  deBtor  (a  lAoio  fraud, 

A  bankrupt's  or  Insolveut's  books  are  evidence 
of  fraud  as  against  himself.  In  an  action  by  a 
creditor  Id  which  tbe  fairness  of  a  purchase  by 
an  InteTvenlng  party  is  at  Issue.  Marmlche  v. 
Commagere,  6  Hart,  N.  S.  658;  Commercial 
Bauk  V.  Bolton.  87  Hun,  547.  38  N.  Y,  Supp. 
1R8:  Kramer  v.  Wilson,  32  Mo.  App.  173;  Pol- 
lak  v.  Searcr.  84  Ala.  2S9,  4  So.  137. 

And  the  books  of  a  debtor  an  admlsslbl*  in 


ice,  fn  an  acttoa  hy  a  creditor  W  set  aside 

ludulent  against  creditors  a  deed,  mon- 
or  general  asBlgnmeat.  to  show  whether 
waa  any  iDdebtedaeas  of  any  kind  prior 
asalgnment  Id  conalderatioD  of  which  the 
deed,  mortgage,  or  general  asslgnraent  purported 


Ing  In  the  i 


tol 

ncllons  wlfb  tbo  alleged  creditor  I 

ture  of  writtBD  declarations  by  tl 

V.  Wilkinson,  10  N.  Y.  B.  11.  2ST  :  White  v.  Ben- 

lamln,  150  N.  Y.  258.  44  N.  K.  656 :  New  Orleans 

Caual  A  Bkg.  Co.  v.  Leeda.  49  Uu  Aon.  123,  21 

So.  168. 

And  the  fact  that  grantors  gave  a  deed  In  dis- 
charge of  a  debt  of  which  no  trace  could  be 
found  upon  their  books  la  a  olrcumstaDce  which 
can  be  proved  against  the  parties.  Id  an  action 
by  a  creditor  agalDat  tbe  grantor  and  grantee  to 
a«t  aside  a  transfer  on  the  ground  of  fraud  on 
tbe  part  of  lioth,  where  the  defendant  claims 
that  there  was  a  valid  pre-eil sling  debt  owing 
by  the  grantor  to  tbe  grantee,  which  furnished  a 
conrtderatlon  for  the  transfer,  a(id  the  hooka  of 
the  parties  are  admlsalble  In  evidence  to  ahow 
that  fact.  lAoa  v.  Wilkinson,  110  N.  T.  1B5. 
1  L.  K.  A.  250,  IB  N.  K.  99. 

So,  tbe  Joumnl  ledger  and  memoranda  of  bills 
payable  of  an  Insolvent  are  admisalble  In  evi- 
dence In  an  action  of  tort  brought  by  tbe  aa- 
slgneea  to  recover  the  valne  of  tbe  Insolvent's 
stock  In  trade  from  the  holder  of  a  mortgage 
npoiU  It,  alleged  to  have  been  made  In  fraud  of 
the  Insolvent  laws,  as  tending  at  least  Co  show 
what  the  inaoivent  thought  of  his  condition  at 
the  time  of  making  Che  mortgage.  BIcknell  v. 
Mellett,  160  Mass.  328.  35  N.  E.  1130 ;  Cluett  v. 
Rosenthal,  100  Mich.  103,  08  N.  W.  lOOS. 

And  an  account  hook  kept  by  a  creditor 
against  his  debtor,  abowing  the  latter' s  Indebt- 
edness to  the  former  at  tbe  time  of  the  execu- 
tion of  a  mortgage  on  the  former's  property, 
exhlblttd  to  the  debtor  and  showing  a  smaller 
IndebtedneBa  than  that  afterwarda  claimed,  I* 
admisalble  Id  evidence  to  eatabliab  tbe  amount 
of  such  Indebtedness,  In  an  action  by  way  of 
lught  by  a  third  party  to 
of  the  mortgage.  Stockbrldge 
V.  Fahoestock,  87  Md.  127,  39  ACl.  ftS. 

Likewise,  In  an  action  by  a  residuary  legatee 
to  set  aside,  on  tbe  ground  of  fraud,  bd  assign. 
menC  eiecated  by  an  administrator  with  the 
will  anneied  of  a  claim  In  favor  ot  the  estate 
and  against  another  estate,  evidence  concerning 
the  amount  due  aa  shown  by  the  books  Of  Ihe 
two  decedenta  la  admissible.  DIDendarler  v. 
Dicks.  105  N.  Y.  445,  11  N.  E-  625. 

And  the  account  books  of  a  party  selling 
goods  to  another  are  admlaslble  In  evidence  In 
an  action  against  the  sheriff  for  selling  the 
goods  OD  behalf  of  the  party  BelllDE  to  the 
vendor,  on  Che  graund  that  the  sale  waa  trauda- 
lent,  as  tending  t»  show  the  coDdUion  of  affairs 
ot  such  vendor,  add  hla  toowledge  of  bis  cod- 
dltlon.  Adama  v.  Bowerman.  100  N.  Y.  23.  15 
N.  E.  874 ;  Archer  v.  Long,  38  S-  C-  272,  16  3. 
E.  908. 

And  the  books  of  the  defendant  In  an  attach- 
ment suit  are  admissible  In  evidence  against  tb* 
attaching  creditor  In  favor  of  a  claimant  of  the 
property  attached  deriving  title  to  Che  gooda 
through  the  defendant,  at  lean  to  ahow  what 
other  persons  were  creditors  of  the  defendant. 
and  Id  what  amounta  they  were  creditors, 
Meridian  Fertiliser  Factory  v.  Busb.  77  Miss. 
607.  27  So.  64B:  Smith  v.  Collins.  94  Ala.  394. 
10  So.  834  :  Banning  v.  Marleau,  121  Cal.  240. 
53  Pac.  6U2. 

So,  tbe  hooka  of  account  of  the  defendant  In 
an  attai'bnient  suit  are  admissible  lu  evidence 
In  a  proceeding  by  a  person  clalmlDg  to  have 
purchased  if 


title 


0  tbe  goods  so  far  B>  they  turn 


b  light 


IMl. 


St&TB  Baits  or  PiKi  t.  Bhowx. 


•■  ta  tbe  UDOont  or  existence  of  ber  debt.  In 
fnTinent  of  wblcb  tbe  goodi  were  claimed  to 
tMTe  been  tnnaferred  or  parmenta  made  on  It, 
If  tmf.  aj  teodlng  to  sbow  tbe  aCate  of  ladebted- 
veai  betwem  ber  and  the  attachment  debtor. 
Broach  t.  Worthelmer-Swarti  Shoe  Co.  (MIbb.) 
31  So.  SOO. 

And  [n  an  aetlOD  of  cODvenlon  agalniC  an  at- 
OcblDB  credltiH'  b;  a  Tendee  of  «  atock  of  goodi 
-of  tbe  attachment  debtor,  tbe  defeodanta  are 
•entitled  to  Introduce  such  parts  of  the  books  ol 
ibe  debtor  aa  relate  to  tbe  pnrcbase  bf  plain- 
tin  and  hla  dealings  irlth  tbe  debtor,  when 
I  here  Is  evidence  that  goods  bought  to  replace 
tbooe  aold  by  Che  vendee  In  course  ot  trade  were 
iMDfcbt.  tbrongb  tbe  BttRcbmeot  debtor  In  bis 
own  name,  and  charged  (o  the  plalncitt  on  his 
-booHs.     Frajiklln  t.  Oumersell.  11  Uo.  App.  SOe. 

And  tbe  books  of  acFonnt  of  a  creditor,  show- 
ing the  different  iranaactloDS  between  bimaelf 
«nd  bid  debtor,  are  admissible  la  evident 
4>»haII  of  Intervene ra  In  aji  attachment  suit 
^ronght  bj  the  creditor  SKalnst  tbe  debtor 
-der  a  claim  that  the  attachment  suit  wai 
■result  of  a  secret  aod  fraudulent  agreemen 
tween  the  creditor  and  debtor  for  tbe  purpose  of 
■defrauding  the  Interveaers  and  other  creditors- 
Wallace  V.  Bernhelm,  eS  Ark.  lOH.  ST  S.  W.  Tl;i. 

And  the  tact  that  some  of  tbe  Items  were  ca- 
pered prior  to  the  alleged  cODSplrac]r  la  of  no 
vonsequence.     IMd. 

So.  books  of  account  and  records  dnij  verified. 
■perlalDlDg.  not  onl;  to  tbe  IndlvldoaJ  business 
«(  an  assignor  In  Insotvencr.  bnt  also  to  that 
■at  a  copartnerablp,  of  which  he  wa<  a  member, 
•re  admissible  In  evidence  In  aa  action  bj  tbe 
-aaalgnee  In  Inaolvencj'  to  set  aside  a  transfer 
-br  the  assignor,  on  the  ground  tbat  It  was  In 
fact  made  to  hinder,  dela;.  and  defcaud  credlt< 
■an  for  the  purpose  of  showing  the  Insolvency  of 
the  assignor.  Kells  v.  McClure,  69  Hton.  60.  Tl 
N.  W.  827. 

And  the  books  of  a  Urm  are  admissible  In  evl- 
■dence,  In  a  proceeding  to  set  aalde  liens  upon 
tbe  property  of  ■  bankrupt  and  to  annul  them 
■on  Ihe  ground  of  fraudulent  preference,  to  abow 
that  it  commenced  buslDess  without  capital,  and 
that  Its  business  rested  entlrelr  upon  credit 
through  the  whole  course  of  Its  business.  Uc- 
l.ean  v.  I^afayette  Bank,  3  McLean,  B87,  Fed. 
Caa.  No.  8.S88. 

And  a  tMtnkmpt's  ledger  Is  receivable  In  evl- 
■dence  In  an  action  by  a  creditor  of  tbe  bankrupt 
to  recover  money  paid  to  a  third  party  under 
«n  alleged  fraudulent  preference  to  ahow  the 
«tate  of  tbe  affairs  of  tbe  bankrupt  alleged  to 
liave  made  tbe  fraudnleuc  transfer  and  bla  part- 
ners before  (heir  bankruptcy,  and  that  tbe  third 
(MTty  bad  no  funds  In  tbe  bankrupt's  hands. 
Furnerr  v.  Cope,  B  BIng.  114.  2  Moore  &  P.  197. 

And  books  of  account  kept  by  a  Judgment 
■debtor  ar«  admlaalble  In  evidence  In  favor  of 
the  deteadant  In  an  action  brought  by  a  Judg- 
tnent  creditor  against  tbe  Judgment  debtor  and 

the  BOD  to  tbe  mother  as  fraudulent,  which  were 
atlempled  to  be  sustained  upon  the  ground  tbat 
*e  was  indebted  to  ber  tor  money  previously 
loaned,  where  they  show  thai  whatever  money 
tiad  Been  loaned  to  bim  by  bis  mother  bad  been 
substantially  repaid,  and  that  about  the  time 
when  some  of  tbe  money  was  claimed  to  have 
<>een  loaned,  the  son  actually  paid  money  to  tbe 
oiother.  Saugertlea  Bauk  v.  Mack,  34  App.  Dlv. 
404,  C>4  N.  Y.  8upp.  860. 

c.  A-ppttcatien  H  eorporait  bookt  gtneraUt/. 

Tbe  principle  apon  which  [artnerahlp  books 
«re  evidence  agalnat  Ihe  partners,  that  they  are 
tbe  acts  and  derlaratlons  of  sucb  partners,  be- 
ing kept  by  themselves  or  by  their  authority  and 
under  their  direction  or  supedntcndenee,  does 
53L.R.A. 


not  apply  to  books  kept  by  a  elwk  of  a  company, 
under  a  charier  by  which,  when  be  Is  once  ap- 
pointed, be  Is  not  subject  to  Ihe  control  of  any 
Individual  or  member,  and  the  access  to  tbe 
books  provided  tor  Is  only  tor  the  purpose  of  In- 
spection. In  Bucb  case  a  proprietor  entering 
Into  a  contract  with  the  company  must  be 
deemed  a  alranger.  and  can  be  affected  by  no  en- 
tries made  under  orders  from  tbe  entire  body. 
Hill  T.  Manchester  &  8-  Waterworks  Co.  Q  Bam, 
A  Ad.  866.  2  Nev.  &  M.  &T3,  S  L.  J.  K.  B.  N.  8. 
19, 

Tbe  books  ot  a  corporation,  like  tboM  of  a 
private  person,  are  private  booka  as  to  third  per- 
sons, and  sucb  persons  are  Dot  chargeable  with 
knowledge  of  matters  there  recorded.  Wether- 
bee  T.  Bnker.  -1G  N.  J.  ^;q.  501 :  Chase  v.  Syca- 
more &  C.  K.  Co.  R8  III.  21S. 

And  entries  In  tbe  books  ol  a  corporation,  re- 
lating to  other  matlera  of  tact  than  the  proceed- 
Inga  of  the  corporation,  are  not  evidence  In  Its 
favor  in  a  controversy  between  It  and  a  stran- 
ger, or  between  It  and  a  member  of  the  corpora- 
tion holding  or  claiming  adversely  to  It :  or 
against  a  member  of  the  corporation,  ot  his  con- 
tracts and  private  dealings  with  It,  as  be  is  to 
be  regarded  as  a  strangor  in  that  respect. 
Haynes  v.  Brawn,  S6  N.  H.  MS;  Wheeler  V- 
Walkpr,  4j  K.  H.  S5B :  Hill  v.  Uanchester  A  8. 
Waterworks  Co.  2  Nev.  &  M.  &7S,  S  Barn.  *  Ad. 
866.  3  L.  J.  K.  B.  N.  B.  19. 

Entries  In  corxrarate  books  of  matters  rela- 
tive to  any  property  or  right  claimed  by  them 
can  never  be  evidence  for  a  corporatiob  against 
third  partlea.  uuleas  made  so  by  act  of  tbe  legis- 
lature. Cbase  V.  Sycamore  &  C-  B,  Co.  38  III. 
21S  ;  Jones  v.  Florence  Wcsleyan  University,  46 
Ala.  626. 

And  t bis  Is  true  although  the  act  under  which 
the  company  was  Incorporated  antharlzes  each 
member  to  Inspect  aod  take  copies  of  the  books. 
Iim  V.  Manchester  A  S.  Waterworks  Co.  2  Nst. 
A  M.  BT3.  E  earn.  A  Ad.  SOS,  S  1-  J.  K.  B.  N.  B. 
19. 

So.  an  entry  In  the  public  tK>oka  of  a  corpora- 
tiob of  a  private  matter  of  business,  or  of  a  fact 
not  of  pabllc  Interest,  la  not  admlsarlble  In  evi- 
dence In  an  action  for  trespass  by  a  third  party 
against  an  officer  Justifying  under  an  act  of  the 
corporation.  Marriage  T.  Lawrence,  S  Bam. 
&  Aid.  142. 

And  an  entry  In  tbe  blotter  of  tbe  treasurer 
of  a  corporation  showing  payment  by  tbe  de- 
fendant of  assessments  on  stock,  la  luadmlaalble 
In  evidence  In  an  action  brought  against  him 
by  a  vendor  of  the  stock  for  the  recovery  of 
the  amount  ot  calls  and  assessments  paid  by  the 
vendor  upon  the  atock  transferred  alleged  to 
have  been  made  after  the  transfer.  Tripp  t. 
Appleman.  SB  Fed.  19. 

But  while  ibe  books  of  a  corporation  are  not 
uHunlly  evidence  agalnat  a  stranger,  tbe  books 
of  a  mutual  Insurance  company.  In  which  the 
assured,  on  receiving  a  policy,  becomes  a  mem- 
ber of  the  corporation,  are  competent  evidence 
In  a  controversy  between  him  and  the  company. 
Protection  L.  Ins.  Co.  V.  Dili,  91  111.  174. 

And  tbe  books  ot  a  church  are  admlsalble  In 
evidence  against  tbe  defendanton  an  Information 
In  tbe  nature  of  a  quo  warranto  agalnat  mem- 
bers ot  tbe  church  for  usurping  tbe  office  of  ves- 
trymnn  of  tbe  corporation.  Com.  v.  Woelper, 
S  Serg.  A  R.  2Q,  8  Am.  Dec.  628. 

And  while  tbe  books  of  a  corporation  are  not 
evidence  ngalnat  third  persona,  a  memorandum 
in  writing  in  such  books,  made  by  an  agent  o( 
third  parties  and  at  their  request.  Is  evl- 
•  for  and  against  them,  and  for  and  ngalust 
Tersons  claiming  under  tbem.  New  Eng- 
land Mfg.  Co.  T.  Van  Dyke.  S  N.  J.  Eq.  40S. 


So,   ' 
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■ttotbar  ptrt;  Interrcnei,  Bocb  booki  mar  )>* 
Dsed  atsJntt  tbe  Intervener  wbere  It  appears 
that  tbe  corporatloD  and  tbe  LoterTener  ased  the 
•amc  book*,  aa  In  aucta  case  It  cannot  be  aald 
Ibat  tbe  lDt«timer  waa  a  atranger  to  tbe  en- 
trlea  therein.  Uamtlton  Buggj  Co.  T.  Iowa 
Baggj  Co.  S8  Iowa,  SM.  KG  N.  W,  406. 

And  In  u)  action  between  atockholders  to  ra- 
cover  damagea  arlnlng  from  tbe  purcbaae  of 
worthless  stock  Induced  bj  false  repreBentatlopa. 
iwom  copies  of  (he  books  of  tbe  corporation,  as 
well  as  the  books  themselves,  are  competenl  erl- 
dsnce  to  ahow  Che  acts  and  condition  of  the  cor- 
poration.    Hnbbell  t.  Uelgs.  ISO  N.  T.  ISO. 

And  !□  SD  action  againat  tbe  estate  of  tbe 
maker  of  a  promlssorj  note,  wblch  was  payabla 
to  and  Indoraed  br  a  corporation,  enlrles  In 
Its  books  are  adtnlsalble  on  bebalf  of  the  plaln- 
tllTa.  where  the  maker  of  the  note  was  a  stock- 
bolder,  director,  and  tbe  vlce-prealdent  of  the 
corporation,  and  had  access  to  and  examined 
Its  books.  First  Nat.  Bank  T-  TIadate,  84  N. 
Y.  6G(S. 

So.  tbe  books  of  acconnt  ot  a  corporatloo, 
showing  accounts  against  a  director,  known  to 
blm  and  not  objected  to,  are  admissible  Id  stI- 
dence  In  an  action  bj  the  renlvsr  of  the  corpo- 
ration SKalnst  three  ot  tbe  dlrectora.  charging 
one  of  tbem  with  abstrutlag  large  sun 
moner  and  diverting  tbem  to  bla  persanal 
and  another  with  aiding  In  aacb  diveralon.  and 
a  third  <nlth  knowledge  and  failure,  to  utrevenl 
It  as  admissions  on  their  part.  Bird  t.  Hb- 
gowan  (N.  J.  Bq.)  43  Atl.  2T8. 

Aod  a  book  of  the  treasurer  of  a  corporation, 
containing  a  credit  for  the  amount  of  stock  sub- 
scribed, la  competent  In  aa  action  on  tbe 
scrlptlon  to  show  pajment  br  defendant ;  and 
It  la  error  to  reject  It,  e*sD  thougb  It  should 
appear  bj'reaolutlon  of  tbe  beard  of  manager 
of  tbe  companj  tbat  the  credit  waa  unaathoi 
Ised.  BiiJTlngtiHi  T.  Butler  A  K.  Turap.  Boad 
Co.  3  Penr.  &  W.  71. 

And  In  an  action  b7  an  aaalgnee  of  a  non-ne- 
gotiable note  given  for  certain  corporate  stock, 
In  wblcb  defendant  sets  up  ai  a  counterclaim 
a  note  br  the  pajree  given  for  stock  In  a  kindred 
corporation  subsequentl;  organ  lied.  *ni 
which  both  parties  bare  ased  the  books  of  the 
OTlglual  corporation  as  evidence,  all  of  the  con- 
tenta  of  suclj  books  wblcb  In  any  manner  ex- 
plain or  tend  to  enllgbten  tbe  Jurr  on  tbe  mo- 
tires  and  purposes  of  ibe  parties  and  their  re- 
lations to  each  other  In  carrjlng  on  tbe  corpo- 
rations are  properly  submitted  to  tbe  Jury. 
Jackson  T.  Adams,  100  Iowa.  103.  SB  N.  W.  12T. 
So.  books  of  a  corporation  contajnlug  an  ac- 
count of  all  the  buslnese  transact  Ions  of  tbe  cor- 
poration, kept  by  a  bookkeeper  employed  b;  the 
corporation  but  under  the  Immediate  care  and 
superrlslon  of  an  ageut.  who  Is  sought  lo  be 
held  liable,  not  only  tor  a  personal  defalcation, 
but  also  for  a  defalcation  of  the  bookkeeper 
caused  by  bis  failure  to  eierclsa  due  care  In  see- 
ing tbat  the  books  were  regularly  and  accu- 
rately kept,  a  dnty  Impised  upon  blm  by  his  con- 
tract of  employment,  are  receivable  In  evidence 
against  blm  to  show  tbat  be  bad  not  kept  either 
■trict  or  accurate  accounts  of  all  deatlngs  with 
the  property  Intrusted  to  blm.  and  for  tne  pur- 
pose ot  showing.  In  connection  with  other  and 
independent  proof,  tbat  part  of  tbe  properly 
witb  Ibe  custody  of  whicb  be  was  chargeable, 
was  not  accounted  for  by  him.  and  was  not  de- 
livered by  him  to  his  principal.  San  Pedro 
Lumber  Co.  v.  Reynolda.  121  Cat.  J*.  DS  Pac. 
110. 

d.  ippUcallon  to  bank  Moks. 

Where  parties  deaJ  with  eacb  other  by  notes 
and  checks  on  a  bank,  they  make  tbe  back  their 
common  agent  or  clerk  for  keeping  an  account 
£3  L.  R.  A. 


of  the  pasmient  and  appropriation  of  the  money* 
for  which  tbey  are  drawn,  readerlng  hooka  kept 
by  tbe  bank,  coatalnlng  entries  of  tbelr  transac- 
tions, admissible  In  evidence  in  an  action  be- 
tween them  with  reference  to  such  notes  or 
checks.     Olivet  v.  Pbelps,  20  N.  J.  L.  ISO. 

And  the  books  of  a  bank  are  competent  evi- 
dence against  tbe  bank  and  Ita  officers  as  their 
own  declarations  of  the  state  ot  a  deposltor'» 
account,  and  neither  the  bank  nor  Its  former 
president  subrogated  to  Its  rlgbta.  Is  In  a  po- 
sition to  find  fault  wltb  the  manner  In  whlclt 
the  books  were  kept-  Ixnwentbal  v.  MeCor- 
mick,  101  III.  143. 

Bo.  eotrles  In  the  bank  Journal  of  all  mon- 
eys paid  out  and  received  on  a  certain  jlay  ara 
admissible  in  evidence  In  an  action  by  a  depos- 
itor Against  tbe  bank  to  recover  an  alleged  bal- 
ance, wbere  It  is  claimed  by  the  bank  that  oa 
that  day  they  paid  a  designated  sum  ia  cash. 
to  a  depositor  and  received  no  check  tberefor, 
and  the  depositor  denies  receiving  the  money. 
Kuenater  v.  Woodbooae,  101  Wis.  SIS,  TT  N'.  W. 
16E. 

And  the  paa  book  of  a  depositor  In  a  bank  l» 
admissible  In  evidence  in  an  action  brought  by 
the  depositor  against  members  of  tbe  ttanklDg 
firm  who  were  partners  when  be  b^an  business- 
with  the  bank,  where  the  tact  of  the  partnerahl^ 
and  the  depoaltor'i  dealings  with  the  bank,  an^ 
authority  to  make  tbe  entries  of  deposits  and 
withdrawals,  were  establlahed.  Arnold  v.  Hart, 
1TB  III.  442,  52  N.  K.  936,  Affirming  TS  III.  App. 

So,  tbe  cash  book  of  a  bank  kept  In  the  bank 
b;  a  bookkeeper,  DDder  the  direction  of  the 
caabler.  wboae  dnt;  it  waa  to  enter  the  amounls- 
ot  cash  on  band  as  reported  to  him  by  the  cash- 
ier and  balaace  the  cash,  is  admissible  as  prima 
fade  evidence  of  the  balances  ot  cash  on  banA 
at  tbe  time  wben  It  was  Important  to  show 
luch  balances  In  a  proaecntion  against  the  ci 
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People  V.  Leonard,  100- 

And  entries  In  the  bank  booka  and  In  Che  pass 
book  of  a  customer  are  admissible.  In  an  action- 
ngalnst  the  Indorser  of  a  note  given  to  a  bank 
by  a  customer  sjid  thereafter  transferred  after 
maturity,  to  abow  payment  of  the  note  beforo- 
It  went  out  of  the  hands  ot  the  bank,  wbere  tb» 


2TS, 

Alao,  the  boohs  of  a  bank  which  was  formerly 
Che  holder  of  a  note  are  admissible  in  evidence. 
In  an  action  by  a  receiver  of  the  bank  against 
tbe  maker  of  tbe  note,  to  show  tbat  the  note- 
had  been  carried  on  tbe  books  of  tbe  bank  as  a 
discount  tor  tbe  amount  to  wblcb  tbe  note  bad' 
been  altered  under  a  defense  of  alteration  of  fhs 
Dote,  as  tendlDg  to  show  an  adoption  or  retl- 
llcatlOD  by  the  bank  of  such  alteration,  and  tbat 
the  caHhIer,  and  through  him  tbe  bank,  bai^ 
knowledge  thereof,  Wyckoff  v.  Johnson.  2  S. 
D.  81,  4«  N.  W.  8ST. 

And  In  an  action  b;  tbe  receiver  of  an  In- 
solvent bank  against  Its  former  president  anA 
manager  to  recover  a  balance  of  account  ap- 
pearing to  be  due  upon  the  books  of  tbe  bank, 
the  bank  books,  showing  tbe  account  accompa- 
nied by  proof  Ibat  cbe  books  were  regularly  kept 
and  open  to  the  defendant's  Inspection  and  wer» 
probably  examined  by  him,  are  proper  evidence- 
to  go  to  (he  Jury,  not  as  an  ordinary  book  ac- 
dlrect  proof  of  the  charges  In  the  ac- 
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bnnk  buC  slso  an  officer  of  It  having  power 
Inspection  and    supervision  of    such  boi'ks- 
itgomery  v.   Exchange  Bank   (Pa.l   S  Cpiii- 
Rep.  261. 


»01. 
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&  bank  ac^lnK  tbs  mretr  on 
me  uoiiQ  Di  lu  csahler  In  wblch  tbe  pleatllDgB 
put  In  Lsaue  Che  qucsIloD  vhether  fslw  entrlei 
were  oindfl  In  tbe  bank's  book*  bj  lu  clerks  wllb 
tbe  knowledge  uid  connlTinca  of  tba  caibler, 
micb  books  are  admlBSlble  for  the  bank  on  proof 
tbal  the;  were  kepi  bj  tbe  clerks  of  the  bank, 
and  that  the  entrlea  veie  la  their  faandwrltlng, 
not  to  show  the  trutb  of  tbe  facta  whleh  tbe 
entries  proIesMd  to  aHaert,  aa  In  the  caae  of  an 
offer  to  prove  br  entrlea  In  a  book  the  dellTer; 
of  tbe  artlclea  (charged,  but  to  ebow  as  faits 
wbat  entries  were  In  tbe  books,  and  to  la;  ~ 
faQDdatlon  tor  other  teetlmoDT  to  show  fra 
tn  relatlan  to  tbe  entries  and  the  manner 
keeplns  the  books.  Union  Back  t,  RldgelTi 
Harr.  &  O.  324,  421. 

Bnt  the  books  of  a  bank  are  not  admlsalbla 
In  evidence  In  an  aclloJi  upon  a  note  between 
tbird  parllea,  where  the  eulrlea  therein  were 
made  wltbont  tbelr  ageocj,  knowledge,  or  can- 
sent.  Bai-nea  *.  Bimmont,  27  III,  B12,  81  Am. 
Dec.  248. 

And  entries  In  bank  book*  tending  to  establish 
■  trajisatttoD  between  a  creditor  and  one  suret; 
Ml  a  note  are  not  admissible  In  eyidence  to 
charge  another  so  ret;,  eapedall]'  where  It  Is 
within  the  power  of  the  plaintiff  to  Introdnce 
the  person  wbo  mad*  the  entrlea.  Tamer  v. 
Ultcbell,  22  Kt.  L.  Bep.  ITSt.  61  S.  W.  468. 

Aa  te  bank  book*  aa  e*ldeucev  Me  also  supra, 
VII.  e. 

a.  To   eitabiMA   parsonal   HoMIilii   of  a  slook- 


There  la  sune  conflict  of  aathorlt;  as  to  the 
eompctenc;  of  tbe  books  ol  a  corporation  to  ea- 
tabllab  the  lodlrldual  liability  ol  a  stockboldei 
or  director  for  a  debt  of  the  corporation,  there 
being  case*  of  great  weight  holding  that,  of 
themael*ea.  such  books  are  not  competent.  But 
tb*  preraJent  role  wonld  seem  to  be  that,  Vrlth 
respect  to  proTlalona  tor  personal  liability  of 
stockholders  aod  directors,  tber  are  to  be  re- 
garded as  partner*,  and  tbe  offlcers  making  the 
entrlea  In  tbe  booka  are  to  be  regarded  as  their 
agent*  tor  tbat  puriKxe,  as  well  aa  tbe  agents 
of  the  corporation,  ao  that  the  entries  wonld  be 
their  entries  by  tbe  bands  of  tba  agents,  and 
admlaalble  aa  aacb, 

Thna,  OD  tbe  one  band.  It  1*  held  tbat  the 
books  of  a  corporation,  relating  to  Its  prlrate 
tranaactlona.  are  not  admissible  In  evidence.  In 
an  action  by  •  creditor  of  the  corporation 
agaJnat  a  stockholder,  to  enforce  his  Indlvldnal 
liability  for  the  company's  debt.  Hager  v. 
Cleveland,  30  Hd.  476 :  Nellson  T,  CrawfMd.  S2 
Cal.  24S  ;  Kudd  v.  Boblnato,  126  N.  Y.  JIS,  13 
L.  B.  A.  473,  26  N,  E.  1046, 

And  the  ca*h  blotter  of  a  corporation  Is 
Bot  admissible  In  evidence.  In  an  action  bj  a 
creditor  for  tb*  coUevtlun  of  aasesinients  on 
■tork  under  order*  made  In  an  action  In  egnlty 
aftnlnat  the  eorpo ration,  against  stockholders 
tor  the  purpose  of  showing  payment  of  aaae**- 
menl«  made  by  them.  Qlenn  v.  Liggett,  47  Fed. 
472. 

And  that  booka  of  account  of  a  corporation 
ar«  not  competent  evidence  of  themselves  In 
■n  action  brought  hy  a  creditor  agnlnat  a  dlrec- 
U>T  of  the  company  to  establish  an  account  ot 
claim  against  him  a*  trustee.  Budd  v.  Robin- 
son. 136  N.  T,  US,  12  L.  a.  A.  4TS.  28  N.  B. 
)04S. 

1Ip<Hi  the  other  hand,  however,  It  Is  held  that 
while  tbe  entries  In  a  bank  pas*  book  are  made 
by  an  officer  of  the  bank,  and  not  by  a  stock- 
bolder,  such  oncer  In  maklug  such  entries  acts 
aa  tbe  agent  and  repreienlatlve.  not  only  ot 
tbe  corporate  entity  known  as  the  bank,  but  of 
the  stockholders  also,  regandad  aa  unincorpo- 
rated partners,  and  tbe  written  evidence  of  the ' 
fi3  L.  R.  A- 


Indebtednee*  Is  as  binding  upon  tbe  latter  as- 
upon  the  former.  Schaluckr  t.  Field.  1:24  III. 
fllT,  16  .\.  K,  eO*  ;  Zang  v.  Wyaot,  2S  Colo,  5J1, 
M  Fac.  StiS. 

Thus,  tbe  books  of  a  bank,  showing  the  ac- 
count ot  deposllors  and  what  certiScates  of 
deposit  h.'id  been  Issued  and  the  cbecliB  or  drafts 
drawn  by  tbe  bank  on  tbe  bank  In  wlilch  It 
kept  Its  balances,  are  admissible  In  evidence  in 
an  action  by  creditors  agilnet  stockholders  to 
enforce  tbelr  statutory  liability  tor  the  purpose 
of  showlDg  tbe  amonnt  of  deposit  for  which 
the  bank  waa  liable,  and  that  cectaln  certifi- 
cates of  deposit  and  drafts  ware  Issued  by  the 
back  for  designated  amounts  and  to  designated 
parties,  and  that  such  certiScates  were  still 
outstanding,  upon  the  theory  tbat  the  entrles- 
In  the  bonks  were  Dade  by  authorized  sgents  ot 
Che  atockhuldeis.  Zang  v.  Wyant,  2B  Colo,  BQl. 
M  Pan,  C65. 

And  In  an  action  to  recover  from  directors  a. 
loan  made  to  a  corporation  through  an  officer 
whose  authority  tbe  defendants  deny,  entries  Id 
the  corporate  books,  trading  to  rtiow  an  adop- 
tion of  the  acts  of  the  officer,  or  that  tbe  com- 
pany had  the  beneflt  of  the  amount  loaned,  are 
admissible  on  behalf  of  the  plaintiff.  Uuntlng- 
ton  V.  Attrlll,  118  N.  Y.  365,  23  N.  E,  544. 

And  a  claim  ledger  of  a  corporation  so  far  afr 
It  was  made  up  In  the  regular  course  ot  business 
Is,  la  a  salt  to  enforce  the  individual  liability 
ot  stockholders  for  the  corporate  debts,  evidence 
of  whatever  Indebtedness  of  the  company  la 
shown  by  It ;  bat  entries  made  after  tbe  com- 
pany ceased  doing  business,  whether  under  tbe 
direction  or  by  an  employee  of  the  receiver,  or 
by  any  otber  peraon,  are  not  evidence  of  such 
Indebtedneaa.  Ailing  T.  Wenaall,  27  III.  App. 
511, 

And  a  ledger  of  a  company  found,  after  It 
had  failed,  with  other  papers  In  Ihe  office  of  a 
director  who  had  left  the  state,  which  had  been 
produced  hy  such  director  In  other  proceeding* 
as  the  ledger  of  tbe  company.  Is  admlsBlble  In 
evidence  as  such  In  an  action  to  recover  unpaid 
subscriptions  from  stockholders  in  the  corpora- 
tion, to  be  applied  on  a  corporate  debt,  to  show 
the  nature  and  amount  of  the  Indebtedness  of 
the  company  to  the  plaintiff,  UcHose  v. 
Wheeler,  46  Pa.  32. 

Bo,  the  books  of  a  bank  are  admlsalbla  In  evi- 
dence In  an  action  by  a  depositor  against  a  di- 
rector ot  tbe  bank,  to  establish  his  personal  lia- 
bility for  a  deposit  tor  which  a  certificate  wu 
given  to  the  depositor  which  created  an  eiceBS 
ot  Indebtedness  up**  tbe  part  of  the  bank  above 
that  permitted  by  Its  charter  to  exist,  tt>i  per- 
mlttlng  which  directors  were  made  personally  li- 
able.    Banks  v.  Darden,  IB  Ga.  318. 

And  the  pass  book  of  a  depositor  Ot  a  ban*fc 
la  admissible  In  evidence  to  establlah  a  debt  due 
from  the  bank  to  the  depositor  In  a  statutory 
proceeding  by  an  assignor  of  tbe  depositor 
against  stockholders  of  the  bank,  to  enforce 
their  propoctloaal  individual  liability  aa  aocti 
stockholders.  McQowan  v.  McDonald,  111  Cal. 
CT,  43  Fac.  418. 

And  a  bank  ledger,  though  not  a  book  of 
original  entries,  la  admissible  In  evidence  la  an 
action  brought  by  a  depositor  to  enforce  a  stock- 
holder's liability  aj  sn  admission  hy  the  cor- 
poration on  lis  own  books  of  tbe  amount  du* 
the  depositor.     Dows  v,  Naper,  91  111.  44, 

The  booke  of  a  corporation.  If  competent  evi- 
dence In  Its  favor  to  establish  tbe  liability  of 
an  officer  to  it  for  money  loaned,  In  an  aetloD 
to  compel  the  corporate  officers  to  account  for 
their  official  conduct,  are  equally  good  in  tavor 
of  such  defendant  aa  against  the  corporation. 
Stokes  V.  Stokes,  91  Has,  606,  86  N.  Y.  Bupp, 
350. 


Nbw  Yobe  Coukt  of  Appbau. 
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1.  ApptUiaUlm  P>  pnrtnertAtp  boott  «/  aeeount, 

I^rtacrshlp  book*  of  accauDt  are  ninaEIr  ad- 
mitted In  eTlcleacft  on  tbe  principle  tbat  tbej 
ue  part  of  tbe  ru  aiMta,  or  that,  bavins  been 
open  III  atceiB  b;  tbe  partcera  aauclit  to  be 
charged,  tbey  are  blading  npoa  them  aa  admla- 
■lons,  and,  a  a  far  as  their  admlo^blllty  depend! 
upon  tbe  fact  that  the  acllon  la  batween  third 
persona,  thej  are  governed  bT  rule*  aboi*  act 
forth,  and  the  caaea  are  collected  under  their 
proper  heads.  See  McNamara  t.  Dratt,  40 
Iowa.  413  ^  Treat  t.  Barber.  T  Conn.  274,  tupra, 
II, :  Bricker  v.  Stcne,  47  Mo.  App.  530,  tupra, 
V.  b-.  Llacomb  *.  Agate,  87  Hqd,  388.  22  N.  Y. 
Supp.  ISU;  Smith  v.  Lanier,  101  Oa.  137,  28 
a.  E.  6S».  tupra,  VII.  b,  1;  Clelaod  *.  Apple- 
gate,  8  Ind.  App.  4»S,  36  N.  E.  1108,  mpra, 
VII.  e;  Daniels  v.  Fowler.  123  N.  C.  SG.  31  B.  S. 
693 :  Lang  t.  State,  U7  Ala.  41.  12  So.  183,  infra, 
X.  g ;  BrJckler  T.  Walker,  68  Wla.  Sa3.  32  N.  W. 
773;  Martin  Brown  Co.  T.  Perrlll,  77  Tei.  19B. 
18  S.  W.  07Q,  infra,  X.  h ;  Simonlan  v.  Boucher, 
t  Waab.  C.  C.  473,  I^ed.  Cae.  No.  12.877,  tupra, 
vn.  b,  2;  State  t.  Cardoza,  II  B.  C.  1&6 ;  Mil- 
ler T.  fV'hlte,  IS  Can.  S.  C.  445,  tupra,  IX-: 
Kclla  T-  McClurt,  es  Minn.  60,  Tl  N.  W.  827: 
Hclieau    t.    Lafayette    Bank,    3    McLean,    BB7, 


Fed.  ( 


I.  No.  i 


o  tbe  admlBiilblllt)'  of  partnerahlp  book* 
IB  action*  between  third  partlei  where  tbe  quea- 
tlOD  of  admlaalbllity  la  alTecIed  by  the  fact  o( 
jMTtnerahlp.  see  note  to  Chick  t.  Robloaou  (C. 
C.  App.  Stb  C.)  62  L-  R-  A.  838,  on  Partnerahlp 
took!  of  account  at  tvUence. 

M-  AppHeation  to   othtr  mitctUantovt   tntria. 

The  rule  admitting  entrlei  la  the  nature  of 
admlatfona,  or  which  tbe  peraon  making  them  la 
estopped  to  deny,  leeDU  to  apply  to  ail  other 
elaaaea  of  entrlea,  and  to  all  other  legitimate 
pnrpoBea 

Thua,  tbe  private  acconnt  book  of  an  Intea- 
tate.  coQlalnlng  acconnta  with  varloua  peraona 
and  charge*  again*!  them  for  money  paid  tor 
their  labor  and  aervlcea  during  a  time  when  It 
w**  alleged  tbe  Intestate  occupied  and  need 
lands  with  another,  la  admlaslble  in  evidence  In 
«n  BctloD  by  the  latter  agalnat  the  admlnla- 
Irator  o(  the  Inteatate,  aeeklng  to  recover  for 
ihla  moiety  of  money  r«celT«d  by  th*  Inteatate, 
for  certain  property  aold  by  btm  and  wblch  be- 
longed to  them  Jointly.  Faunee  v.  Qray,  21 
Pick.  243. 

And  the  booka  of  a  Judgment  creditor  are  ad- 
missible In  evidence  agalnat  a  Junior  Judgment 
creditor  to  show  payment  of  debts  of  tbe  Judg- 
ment debtor  by  tbe  drat  Judgment  creditor, 
where  It  appears  that  tbe  debtor  had  constant 
acceaa  to  the  booka  of  the  creditor,  and  assented 
to  the  entrle*  therein-  Illme*  v.  Bamlla,  B 
Watts,  39. 

Bo,  the  books  ot  the  plaintiff  In  an  action  on 
■  stated  secouot.  shown  to  have  been  correctly 
kept,  are  admissible  In  avldern^  to  sbow  that 
the  debt  sued  upon  was  charged  therein  to  a 
third  person,  and  not  to  the  defeodaDt.  Loomls 
T.  smart  (Tel.  CiT.  App.)  24  S.  W.  1078. 

But  the  fact  that  gooda,  the  price  tor  which 
la  aued  for,  were  charged  on  tbe  plalntlfTa  booka 
ot  account  to  a  third  person  Instead  of  to  the 
■defendant,  while  proper  to  be  conaldered  by  the 
Jury  upon  the  question.  To  whom  was  the  credit 
given? — Is  not  decisive  agalnat  the  admissibility 
of  the  books  In  evidence,  where  the  goods  were 
alleged  to  have  been  delivered  to  tbe  third  per- 
son upon  the  agreement  of  the  defendant  to 
pay  therefor.  Wlnslow  v.  Dakota  Lumber  Co. 
82  Minn.  237.  20  N.  W.  146  :  Lyons  t.  Tbompaon, 
16  Iowa,  62  :  Myer  T.  GraOlIn,  31  Hd.  350,  100 
Am.  Dec.  66 :  Hetfldd  v.  Dow,  27  N.  J.  L.  440. 

And  It  Is  error.  In  an  action  to  recover  for 
£3  L.  R.  A. 


merebandlae  said  t 
paid  out  by  bim  to  another,  to  admit  In  eTldenc« 
the  books  of  the  person  to  whom  the  plaintiff 
paid  the  money,  without  DrM  showing  some  au- 
thority tberetor,  other  than  tbe  mere  charge 
ot  money  paid  on  plalutlfTs  books  Just  previ- 
ously offered.  Bneli  v.  Sckeraon.  8  Iowa,  264. 
Likewise,  books  of  a  payee  ot  a  promlaaory 
note  containing  an  account  between  himself  and 
the  maker  thereof,  which  had  been  looked  over 
by  the  maker  and  admitted  to  be  correct,  are  ad- 
missible Id  evidence  in  an  action  by  a  subae- 
qaeot  holder  against  the  maker  of  tbe  promis- 
sory note  to  eatabllsh  a  eet-olf  eilstlng  against 
the  payee  In  (avor  of  the  maker,  where  the  ac- 
connt contained  tbe  credits  claimed,  not  as  any 
evidence  of  Items,  a*  the  payee  was  not  a  party. 

In  confirmation  of  the  teatlmony  ot  tbe  defend- 
ants.     Bartlett  v.  Tarbox,  1  Abb.  App.  Dec-  1:10, 

So,  where  timber  lauds  were  leased,  and  the 
lessor  stipulated  to  take  a  quantity  of  bark  from 
the  timber  on  the  premise*  at  a  deslgoatcd  price, 
and  allow  the  aame  on  tbe  rent,  and  tbe  tnrk 
wa*  drawn  hy  the  lessee  to  the  lessor  without 
himself  keeping  any  account  ot  the  quantity 
drawn,  but  entries  were  made  by  an  agent  ot 
the  lessor  In  his  books  ot  each  load  aa  It  came, 
the  agent  will  l>e  deemed  to  have  been  the  agent 
for  both  partlea  In  keeping  the  account,  al- 
though employed  by  the  lessor  only,  so  as  to 
render  the  booka  kept  by  bIm  admlaslble  In  an 
action  between  the  lessor  and  lessee  Involving 
the  question  of  tbe  quantity  ot  bark  received, 
not  only  to  prove  socb  quantity,  but  also  that 
the  whole  that  was  received  was  entered  on  tbe 
book.      LlTlngaton  v.  Tyler.  14  Conn.  493. 

And  tbe  booka  ot  account  ot  a  plaintiff  anlng 
to  recover  money  belonging  to  him.  received  by 
defendant  while  In  plalnlllT*  *ervlce  aa  manager 
of  bis  business,  and  not  accounted  tor,  kept  by 
defendant  and  cierks  hired  and  directed  by  blm, 
are  admissible  to  show  the  dally  atate  ot  the 
business,  and  that  at  the  expiration  of  defend- 
ant's term  ot  employment  there  was  a  balance 
unaccounted  for.  Bngb«e  t.  Alien,  56  Conn. 
171,  14  All-  778. 


And  s 


s  of  a 


t  of  a 


agent  of  an  express  company  showing  the  b 
ness  ot  the  agent's  oOlce  tor  the  time  In  qucr 
tlon.  kept  by  a  clerk  In  the  employ  ot  tbe  agent, 
whose  duty  It  wa*  to  make  ont  report*  and 
statement*  ot  the  bu*lne*a  upon  which  tbe 
agent  had  always  aettled  with  tbe  company,  are 
properly  admitted  In  evidence  as  admlaslun* 
by  the  defendant,  In  a  criminal  prosecution. 
against  the  agent  tor  embeiclement  of  tbe  ex- 
press company's  fxinds.  Territory  T.  Meyer 
lArls.)  24  Pae.  IBS. 

And  a  book  containing  memoranda  at  pur- 
chases of  Ice,  sngar.  and  lemona,  and  of  npresa 
charges  on  liquors  paid  by  a  cinb,  taken  from 
the  premises  ot  tba  club,  and  ot  which  tbe  stew- 
ard ot  the  club  had  charge,  wblch  was  kept 
where  he  might  have  aeen  It,  Is  admissible  In 
evidence  In  a  prosecution  against  the  steward 
for  keeping  and  maintaining  a  place  tor  the 
purpose  of  Illegally  aelllng,  distributing,  and 
dispensing  Intoilcatlng  llqnom.  Com.  T.  Ja- 
cobs, 162  Mrs*.  276.  26  N.  E.  403. 

Bo,  an  exhibit  to  tbe  teatlmony  of  a  witness. 
conBl*tlng  ot  a  copy  of  footlnga  which  he  baa 
taken  from  an  agent'*  account  when  ahown  to 
him  by  tbe  agent,  la  admissible  In  evidence,  th  a 
suit  by  the  agent  against  his  employer  to  re- 
cover tor  services  rendered,  as  a  sworn  copy  of 
in  account  which  would  have  been  admissible 
against  the  agent,  as  an  admlralon.  Butler  v. 
Cornell,  148  III.  276,  35  N.  E.  767. 

And  tbe  tact  that  some  ot  the  entries  In  booka 
belonging  to  a  corporation  were  made  by  Its 
secretary  does  not  render  tbe         ~  '  '~ 


IMl. 


«n  ftctlon  b/  tbc  aecretuy  acalnM  Che  corjiora.- 
tlon  for  tbe  recoTcrj  or  MlaiT  earned  ma  eecre- 
tU7,  *■  he  made  the  encrlea,  not  tor  himaelf, 
(idC  tot  the  corporatloQ  aa  ita  asent.  Cornue 
T.  Wertem  White  Brome  Co.  7T  Iowa,  32,  41 
H.  W.  «8I>. 

And  the  Bcconnt  twoka,  payroll,  and  (Cock 
iMokB  kept  b7  BD  asBDt  and  bookkeeper  Cor  hit 
-emploiat  are  admlsalble  In  arldencc,  In  an  ac- 
tion b;  the  bookkeeper  agalnat  the  employer  Id 
wblch  It  waa  alleged  that  a  releaie  oC  •  matter 
«f  difference  between  them  executed  b;  the  book- 
keeper waa  done  b;  him  under  duress,  to  abow 
the  nature  and  extent  of  tbe  builneia  of  the 
iJetendant,  and  tbe  manner  Id  which  It  had  beeo 
conducted,  for  the  purpoae  ot  ahowLof  that  Lt 
-did  not  appear  by  tbem  that  tbe  plalDtlD  bad 
abatraetad  or  mlaapproprlated  the  monej  which 
he  bad  repaid,  and  lor  which  the  releaae  had 
tieeii  KlreD.  Horae  t.  Woodwortb,  156  Maaa. 
23S.  27  N.  B.  1010.  21)  N.  E.  526. 

Also,  the  booka  of  a  partnerihlp  coBUloIng 
tbe  sccoant  of  a  guardian  who  waa  a  member 
ot  the  flnu  are  admlaalble  la  cTldence  Id  an  ac- 
tion on  behalf  of  tbe  wards  to  aet  aside  ■  deed 
-of  truat  made  ttf  the  guardian  to  a  third  person, 
and  for  an  account  us  to  mattera  relatlog  to  tbe 
deed,  for  tbe  purpoae  ol  ahowing  tbat  tbe  bal- 
ance had  been  forced  In  order  to  make  up  tbe 
■um  mentioned  In  the  deed.  DanleU  T.  Fowler, 
123  N.  C.  36,  31  S.  S.  S»H. 

And  entries  In  a  bibtter  and  caah  book  of  a 
partnership,  and  Id  the  handwriting  of  an  em- 
ployee charged  with  embeiilement,  wblch  ahow 
a  dlBcrepani'j,  are  competent  eTldence  against 
him.     Lang  t.  8tale,  gi  Ala.  41,  12  So,  183. 

And  the  booka  of  account,  property  verified, 
of  a  peraoa  who  had  dealings  wllb  the  defendant 
In  a  proeecutlon  (or  pecjurj,  In  awearlng  tbat 
such  person  prevloualy  executed  to  him  on  tbe 
■ettlemeni  of  accounts  a  promissory  note  of  a 
deal gna ted  amount,  are  properly  admitted  In 
evidence,  where  It  appears  the  account  bad  been 
admitted  by  the  accuaed  to  be  correct  and  true, 
«s  Id  tbe  aatnre  ot  bd  admlaaloD.  Hallack  t. 
State.  11  Ohio,  400. 

ADd  entries  In  the  booka  of  account  ot  the  de- 
fendant, proved  to  be  in  bla  handwriting,  and 
to  hate  been  made  In  the  regular  conduct  of  his 
bualneas,  and  eiplanatloDa  thereof  by  an  expert 
irltneaa,  are  admissible  In  evidence  on  a  prose^ 
cutlon  fur  the  alleged  burning  of  a  house,  as 
consil  Luting     circumstance  a    which    tended     to 

and  whicb  corroborated  tbe  teatlmuny  of  an  ac- 
complice who  was  a  wltneaa.  though  the  entries 
were  felac.  repreaentlng  tbat  corn,  millet,  and 
hay  bad  been  purcbaaed  and  received  by  tbe  de- 
fendant Into  ihe  houK  ImmedlnCely  preceding 
tbe  burning,  where  aucb  articles  would  have 
t>een  covered  by  a  policy  of  Insurance  held  by  de- 
fendant's father.  If  received  as  entered,  and  the 
accomplice  testified  tbat  tbe  defendant  told  him 
shortly  before  The  house  waa  burned  that  be 
wanted  It  burned  In  order  to  get  the  Inaurance 
aioney.  and  tbat  he  saw  defendant  writing  on 
Ilia  books,  and  was  told  by  him  that  be  was  Bi- 
Ing  tbe  books  so  sa  to  swindle  tbe  Insurance 
.  State,  26  Tex.  App.  404, 


Statb  Bank  or  Fikb  t.  Browx.  U0 

ten  years  If  the  aplnner  aboold  repay  bla  In- 
deMedneas  to  blm,  or  If  the  net  proOta  of  tba 
bualnesB  should  repay  the  principal  and  Interest 
thereof,  tha  spinner  to  act  aa  manager  of  tbo 
mlUa.  are  not  binding  upon  the  spinner;  but 
where  be  had  accesa  to  them  they  will  be  taken 
aa  prima  fade  evidence  against  blm  with  liberty 
to  surcharge  and  talalfy  them.  Ogden  t.  Bat- 
tama,  1  Jar.  N.  8.  TBI. 


fl  S.  ' 


702. 


t  books  kept  by  a  deceased  person. 
In  his  bandwrltlug.  showing  advancements  mnde 
to  bis  children  from  time  to  time,  are  admla- 
alble In  evidence  on  a  conCeat  of  his  will  be- 
tween the  cblldren  aa  de^lnratloa*  of  the  de- 
«eaard  with  reference  to  tbe  disposition  of  some 
ot  bis  properly  before  executltig  tbe  will.  Kt 
Perkins,  109  Iowa,  217.  BO  N.  W.  335. 

Tbe  regular  books  kept  by  a  cotton  broker, 
bnwever.  who  bnd  made  advances  lo  a  cotton 
■pinner  while  Id  possession  of  tbe  spinner's  mills 
under  an  agreement  by  wblch.  among  other 
things,  be  was  to  reconvey  to  the  aplnner  wlthla 
•3  L.  R.  A. 


Entries  In  book*  ot  accounts,  to  be  admlaalble 
In  evidence  In  favor  ot  a  third  party  aa  an  ad- 
mission or  by  way  of  eeloppel.  must  bava  been 
made  by  the  party  sought  to  be  bound,  In  wblcb 
case  his  knowledge  snd  asaent  would  be  sa- 
aumed  as  a  matter  ot  course,  or  If  made  by  an- 
other they  must  have  been  to  hi  a  knowledge  and 
with  hia  assent  or  acquiescence. 

Thus,  a  private  entry  In  one's  own  book  of  ac- 
counts, showing  an  Intention  to  take  seventy' 
nve  cents  on  the  dollar  on  certain  notes  held  aa 
collateral,  wblcb  were  surrendered  to  tbe  maker 
In  exchange  for  bonds  cannot  be  used  by  a 
pledgeor  of  tbe  bonds  In  an  action  tor  an  ac- 
counting, where  the  pledgeor  did  not  consent  to 
Buch  entry,  or  to  auch  nae  ot  the  notes  aa  evl- 
deuce  ot  a  sale  thereof  to  the  pledgee  at  tbelt 
face  value.  Griggs  v.  Day,  136  N.  Y.  162.  18 
L.  R.  A.  120,  82  N.  B.  612,  Keversing  29  Jone* 
A  8.  124,  10  N.  Y.  Supp.  1019. 

And  entries  In  the  private  books  of  an  aieou' 
tor  who  owed  his  testator  money  secured  by  a 
bond,  which  entries  were  made  by  the  execntor, 
and  hsd  never  bean  seen  or  approved  by  tba  tes- 
tator, are  Inadmlaslble  In  a  proceeding  to  anr' 
charge  accoanta  of  the  administrator  of  the  ex- 
ecutor, aa  tendtbg  to  ahow  payment  of  Interest 
on  the  bond.     Merti's  Appeal   (Pa.)  T  Atl.  187. 

And  entries  Id  the  books  of  the  plaintiff  Id  . 
an  action  to  recover  a  balance  upon  a  loan,  con- 
alating  of  a  statement  tbat  Ihe  loan  was  made 
to  the  defendant  on  bis  own  account,  arc  In- 
admlaalble  in  evidence  on  an  issue  as  to  whether 
tbe  loan  was  made  to  him  or  to  another  through 
him  sa  agent,  the  defendant  having  no  knowl- 
edge  of  auch  entrlea  Peck  *.  VonKeller,  74  N, 
V.  804. 

So,  the  teatlmony  of  an  eipreaa  company's 
agent,  showing  an  entry  at  money  on  bla  tHWks 
In  the  name  of  a  Judgment  debtor,  is  not  ad- 
missible In  efldencr  In  a  proceeding  by  the  wife 
ot  the  Judgment  debtor  to  establish  title  to 
horses  claimed  by  her,  levied  upon  by  a  Judg' 
ment  creditor  aa  Ihe  property  of  the  debtor, 
where  It  appears  tbat  the  entry  waa  made  by 
his  own  set  without  Ihe  direction  or  suggeatloD 
of  Ihe  debtor,  or  anyone  representing  him 
Levy  V.  Holberg.  71  Ulss.  66,  14  Bo.  53T. 

And  the  booka  of  account  ot  an  agent  kept  Id 
tbe  business  of  hIa  agency,  not  ahowa  to  be  In 
bis  handwriting,  are  Dot  legnl  evidence  against 
him  In  a  prosecution  for  embeislement  of  his 
principal's  property,  In  the  absence  of  testimony 
tending  to  show  that  his  attention  was  called 
lade  admlesloDS  li 


Lam 


.  State.  BT  Ala.  41.  12  So.  183. 


kept  In  the  books  of  a  part- 
nership wllb  the  wife  of  one  of  tbe  partners.  uo> 
der  a  coDlrect  by  wblcb  the  wife  of  tbe  partner 
was  to  furnlab  board  to  workmen  engaged  In  a 

part  of  Ihe  profits,  admissible  In  evidence  In  an 
actlOD  agslnat  the  sberllT  for  seizing  lumber 
cinlmed  by  her  under  an  atlschmenl  as  the 
,  property  of  her  husbsnd.  who  was  a  member  of 
I  the  firm,  lo  Ihe  absence  of  anylblng  showing 
I  knowledge  or  aciiulcacence  on  her  pnrt  In  tbe 
keeping  ot  sucb  accounts,  or  of  anything  con- 
necting  ber  with  them,  Brlckley  v.  Walker.  88 
Wis.  5«3,  82  N.  W.  773. 


New  Yohk  Court  or  Appeau. 


t  of  a  partnenhlii 


And  tbr  boaln  of 
wmch  la  ■[l«ge<l  to  fa 
the  wKe  of  one  of  tbe  partners,  and  for  repay- 
ment of  wblch  he  cauKd  a  writ  of  attachEcent 
to  be  laTled  opoo  tbe  partnerahlp  goods,  are  In- 
admlulble  In  erldence  In  favor  of  credltora  of 
the  firm,  who  aJsocauaed  attachmentato  belaaued 
and  leTleS  upon  tbe  goods  attached  bj  ber,  al- 
leslDg  that  ber  attachment  waa  in  fraud  of 
Ihelr  rights,  for  tbe  purpose  of  eatabllsblDS  the 
fraud,  as  the  books  of  tbe  Arm  ar«  not  eTldenca 
againat  ber.  Martin  Brown  Co.  t.  PerrlU,  11 
Tei.  190,  13  B.  W.  QTS. 

So,  a  verified  ataCemeat  of  balances  on  a 
detualt  ledger  of  a  state  bank  Is  li«dmlBslb1e 
la  evidence  In  a  prosetutlon  agalnal  an  oOlcer 
thereof  tor  rnaklog  faJae  entries  In  l.s  book  of 
acconnta  under  N.  X.  Penal  Code,  |  602,  In  the 
absence  of  proof  that  It  was  made  by  tbe  de- 
fpDdont  or  under  bis  direction.  People  ▼.  ttev- 
erauce,  87  Ilun,  182.  22  N.  Y.  Supp.  91. 

And  enlrlea  made  by  an  lusurance  company 
In  lu  hooka,  ahowlng  the  cancelation  of  an  In- 
snrance  pollc^y.  are  Inadmissible  In  evidence  In 
an  action  by  tbe  benenclary  under  the  policy  for 
a  recovery  thereon,  where  the  entries  wen  made 
without  ber  knowledge,  aa  the  company  conld 
not  deprive  her  of  an;  right,  or  affect  her  tlghta 
by  any  entry  In  their  books  to  which  abe  did  not 
saaent  and  was  Dot  a  party.  Dean  v.  £tna  L. 
Ins.  Co.  2  UUQ,  SS8. 

So.  on  an  Issue  as  to  tbe  bona  Odea  of  a 
sale  of  a  stock  of  gooda,  entries  made  by  one 
of  the  vendors  Id  the  books  of  the  person  from 
whom  tbe  goods  were  originally  bought,  showing 
payments  on  the  purchaae  price,  are  Inadmls- 
alblo  against  the  vendees  and  In  favor  of  at- 
taching credltora,  aa  acta  or  declarations  of  the 
voidor.  Teague  v.  Llndsey.  lOS  Ala.  2es,  IT 
So.  S88. 

And  where,  under  an  agreement  by  which  one 
party  contracted  to  sell  to  another  all  tbe  tim- 
ber of  stated  klnda  upon  a  speclfled  tract,  the 
latter  agrees  to  sell  the  bark  which  he  mlgbt 
think  proper  to  peel  from  the  logs  to  a  third 
person  not  a  party  to  tbe  agreemeut.  the  hooka 
of  aucb  third  persoo  are  not  admlealble  tn  evi- 
dence. In  an  action  bj  the  vendor  against  the 
vendee  for  timber  sold,  for  tbe  purpose  of  ahov- 
lag  a  cr«dlt  for  bark  Id  favor  of  tbe  Vendor. 
without  proof  of  B  request  on  his  part  that  luch 
an  entry  ahoald  be  made.  VInter  T.  Newell.  49 
Pa.  B07. 

So,  the  books  of  account  of  a  creditor,  con- 
talDlng  the  original  entrlea  of  his  busFness 
transactions  with  a  debtor,  are  not  admissible 
lo  evidence  In  an  action  by  other  attaching  cred- 
Itora  of  the  debtor  agalDat  the  aherllT.  praying 
tor  a  perpetual  Injunction  restraining  blm  from 
proceeding  to  sell  on  execution  properly  of  the 
debtor  under  a  Judgment  obtained  by  the  for- 
mer creditor  on  the  ground  that  the  Judgment 
was  obtained  with  Intent  to  defraud  the  attach- 
ing credltore,  and  not  baaed  upon  any  actual 
Indebtedness,  where  the  only  predicate  laid  con- 
slated  ot  evidence  (bat  the  Judgment  creditor 
had  sufficient  capital  to  have  loaned  the  amount 
of  the  Judgment  to  the  Judgment  debtor.  Heyne- 
man  v.  liannenberg.  e  Cal.  376,  60  Am.  I>ec. 
ol9. 

And  aeconnt  books  of  an  assignee  for  the  ben- 
efit of  creditors.  Introduced  In  evidence  by  a 
creditor  of  the  aaslgnar  as  an  admission  by  tbe 
aaalgnee,  must  be  accepted  aa  a  whole,  or  not 
at  all,  there  being  no  testimony  outalde  of  the 
account  to  discredit  any  ot  Its  Items.  Howell 
V.  Uoorea,  127  III.  67.  18  N.  B.  863. 

And  tbe  account  hooka  of  the  debtor  cannot 
be  used  against  a  transferee,  where  they  merely 
Impute  the  lutent  to  defraud  to  him.  and  do  not 
show  knowledge  thereof  on  the  part  of  tbe 
trauaferee.  Commercial  Bank  v.  Bolton.  ST 
Hun.  SfT.  3S  N.  T.  Sopp.  188. 
JS3L.R.A. 


And  the  books  of  account  of  one  who  solA 
landa  held  In  trust,  and  acknowledged  that  be 
held  tbe  proceeds  In  tmat,  are  not  evidence,  1» 
a  proceeding  to  surcharge  the  accouuta  of  Ihe- 
sdmlnlstrairli  of  the  truatee,  to  show  the  na- 
ture or  the  transaction  between  tbe  trustee  an  A 
his  ceitHl  giie  tnul.     Hess'  Appeal,  112  Pa.  ISS, 

Nor  are  the  hooks  of  original  entries  kept  by 
a  tenant  of  a  farm,  containing  tbe  receipt*  anil 
eipondltures  of  the  farm,  purp<»tlng  to  have 
been  kept' by  tbe  tenant  aa  agent  of  the  owner, 
admiKslhle  In  evidence  la  an  action  by  the  owner 
against  a  third  person  for  an  unlawful  seliurv 
of  goods  thereon,  for  the  purpose  of  estahllsb- 
ing  the  relation  of  landlord  and  tenant.  Town- 
send  V.  Kerns,  2  Watts,  ISO. 

So.  on  a  proceeding  by  a  receiver  of  an  la- 
solvent  corporation  to  compel  a  conveyance  of 
land  to  plaintiff,  tbe  tlUe  to  which  Is  In  defend- 
ant, and  tor  an  Injunction,  on  tbe  ground  that 
tbe  land  wee  boagbt  by  defeudant  for  tbe  com- 
pany's benefit  and  paid  for  by  It.  the  company's 
booka  of  account  are  not  rendered  admissible  aa 
against  defendant  by  the  fact  that  be  was  vice 
president  and  an  active  director  of  ths  company 
and  a  member  of  Its  executive  committee,  where 
there  waa  no  proof,  other  than  that  they  were- 
found  by  the  receiver  In  the  otBce  of  tbe  com- 
pany, that  they  were  regalarly  kept,  or  that  the- 
defendant  had  In  fact  ever  seen  them,  or  that 
they  were  open  to  his  Inspection,  or  that  It  was 
hiB  bu  Bin  ess  or  habit  to  examine  them,  or  that 
he  was  aware  of  tbe  existence  of  tbe  entries. 
Bartholomew  v.  Farwell.  11  Conn.  107.  There 
should  have  been  some  proof  beyond  the  mere 
offlclal  character  of  the  defuidant  and  tbe  place 
where  the  hooka  were  kept. — especially  when 
bis  official  relations  to  til*  coe^^any  were  not 
such  as  to  prima  fade  necesaariiy  charge  him 
with  tbe  custody,  keeping,  or  Inspection  of  tbe- 
books. 

And  Bee  Treat  v.  Barber,  T  Conn.  374,  sapra, 
II. 

On    this   aubject    nee   also    Stxtb   Bxhk   v. 


While  tbe  rales  as  to  admissibility  ot  proper 
entrlea  In  books  of  account  on  lasnea  between 
third  persona  are  as  above  atated.  aucb  rules 
do  not  apply,  and  entries  In  such  hooks  are  not 
admlaalhle  until  the  proper  preliminary  proof 
hue  been  given,  which  must  establleb  tbelr  ac- 
curacy and  originality,  and  that  they  were  dnly 
and  properly  made  at  or  near  tbe  time  of  the 
transaction,  and  that  the  cleik  or  person  who 
made  them  la  either  dead  or  not  within  reactt 
of  process. 

Thus,  on  entry  or  memorandum  made  by  ft 
witness,  or  whlcb  be  saw  made  recently  after 
the  occurrence  ot  the  matter*  entered,  and 
which  on  being  produced  be  can  verify  aa  Ih* 
entry  he  made  or  aaw  made,  and  testify  that  he- 
knew  the  entry  to  be  true  when  made.  Is  admis- 
sible In  evidence  to  establish  a  material  fact. 
New  Tor*  v.  Second  Ata  B.  Co.  102  S.  Y,  5T2. 
7  N.  E.  BOB. 

But  while  entrlea  In  the  pass  bo<^  ot  a  hank 
would  be  evidence  against  the  bank  In  a  contro- 
versy between  It  and  the  depositor,  and  under 
certain  clrcumatancea  evidence  against  the  de- 
positor alao.  they  cannot  be  received  as  evidence 
ag.ilnst  a  third  party,  as  Cbey  are  not  books  of 
original  entry.  Wills  Point  Bank  *.  Bates.  TX 
Tei.  187,  10  8.  W.  848. 

And  books  of  a  bank  not  showing  whether 
checks  drawn  upon  It  were  payable  to  bearer 
or  to  order,  or  the  names  of  the  persona  (n  whose 
favor  they  were  drawn,  are  not  admissible  lo 
evidence  in  an  action  between  third  parties.  t» 
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abow  the  paiDiait  of  mooer  to  auj  paitEenlsi 
j»ecson.  Bojd  t.  WIIiod,  3  CrsDch,  C.  C.  DSS, 
Fed.  Cat  Mo.  1,761. 

And  a  ■talunuit  taken  by  a  cailil»  from  Che 
4>ook«  of  a  bank  la  Inadmlwlble  agsloit  s  cui- 
tomer  In  an  action  to  nrblcb  the  bank  la  not  a 
part;,  where  tbe  onl;  eTldence  of  Ite  correct- 
nesa  waa  tbe  testlmou;  ol  the  caihler,  who  did 
□oc  keep  tbe  books  or  lecelre  dei>o>lu  or  pa;  oat 
inoaey.  tbat  the  acconnt  ai  ihowii  b;  the  Kate- 
ment  appeared  on  the  books  ol  Che  bank,  and 
iit  preHumed  It  wae  correct.  Walllns  T.  Uorgan 
CouDCj  (Ala.)  28  So.  433. 

Sot  are  bookB  of  a  bank  produced  bj  a  clerk 
admlsalble  In  evidence  in  a  proceedlnc  for  an 
accouatlnz  axalnac  ezecuCon  under  an  agree- 
ment for  an  adjuatmont  or  setliement  of  all 
-dilTereDcei  betneen  tliem  and  the  legateea  and 
-devisees,  for  tbe  purpose  of  sbowlni  drafts 
4lrawn  to  the  order  of  aome  of  the  deTlaees, 
wbpre  it  li  not  shown  that  tbe>  were  booki  of 
orielnal  entries,  aitd  It  l>  not  made  to  appear 
■wbether  the  drafts  had  been  paid,  and  whether 
At  paid  tbe  mooej  waa  used  for  the  beneQt  oC 
the  pareea.     Chandler  v.  Foroeroy,  81  Fed.  SS2. 

And  a  loan  book  of  a  banker  and  broker 
.not  be  used  to  Idantlf;  stock  pledged  b;  such 
.banker  for  the  beaent  of  a  third  person  wit' 
ilgbt  or  aochorli;  Irom  the  owner  thereof,  ai 
-acock  belonging  to  lucb  owner,  in  an  actio 
recover  the  surplus  arlslns  from  the  sale  ofthe 
«tock  after  Batlnfylog  the  loan  tor  wblch  it 
'been  pledged,  where  Che  person  who  made 
memorHadum  had  no  recollecClon  of  Its 
renCs,  and  tbe  bookkeeper  wbo  made  the  e 
.bad  no  knowledge  of  tbe  transactlOD,  and  could 
not  recollect  whether  he  kept  the  memorandam. 
-or  IC  waa  called  off  to  him.  Powers  r.  Sarin, 
28  Abb.  N.  C.  4eS.  19  N.  T.  Bupp.  G40. 

la  tbe  above  case.  Adama  v.  BowermaD,  109 
H.  Y.  23,  IS  N.  S.  874,  tapra,  X.  a.  was  distln- 
«ulahed  opon  the  ground  that  Id  that  case  Che 
peraon  who  made  Che  entries  waa  dead,  and  that 
tbe  rule  applicable  in  lucb  case  bos  no  applica- 
tion wbertj  tbe  person  making  the  entrlei  was 
«Uve  and  present,  tnit  knew  nothing  of  tbe  facts 
A*  to  which  the  entries  relate. 

And  N'ew  York  v.  Second  Ave.  R.  Co.  102  N. 
Y.  672,  56  Am.  Rep.  S^IU,  7  N.  B.  QDS,  lapra,  was 
-diet lugiil shed  upon  the  grouod  that  in  that  esse 
the  books  were  accompaDled  bj  evidence  of  tbe 
foremSD  of  the  gang  ol  workmen  wbo  did  the 
■work  testifying  to  their  own  knowledge  as  to 
the  correctness  of  Che  reports  mnde  b;  him  to 
the  main  foreman,  and  the  main  foreman  cestl- 
-ded  that  he  correct!;  entered  the  reporca  as 
made  Co  him. 

So,  enU-les  In  a  bill  book  of  the  accepCora  of 
a  bill  of  exchange  dlacouuCed  by  a  bank  for  Che 
acceptors  are  admlsalble  In  evidence,  in  an  ac- 
tion againat  the  drawer  and  lndoraer  thereof, 
to  flx  the  original  date  of  tbe  bill  alleged  to 
have  been  altered,  only  in  connection  with  to»- 
tlmony  tending  Co  show  tbat  the;  were  accu- 
ratelr  made  from  the  original  or  from  a  cor- 
rect memurandura  of  it  prevloaa  to  the  time  of 
-thi>  alleged  alteration.  Onmann  v.  MerchoaCs' 
Bank,    41   Mich.   482,   2   N.   W.   677. 

And  on  a  qiiesclon  da  to  the  valldlt;  of  a  note, 
alleged  to  have  been  given  for  a  loan,  but  whlcb 
is  attacked  on  the  ground  tbat  tbe  payee  was 
a  poor  man,  and  unable  to  loan  so  much  money, 
tbe  payee's  booka  of  account  containing  entries 
of  charges  for  protessionBl  aervlcea  and  goods 
■old.  unaccompaoled  by  any  proof  of  tbe  time 
when  made,  or  of  Che  tairnesa  of  tbe  books,  or 
tbat  be  kept  accounC  of  credit  aa  well  as  debit, 
«r  any  corroborating  clrcumatonces  In  coanee- 
tlon  therewith,  are  InsdmlsBible  to  show  the 
value  of  tbe  payee's  estate  and  hi  a  pecuniary 
condltloa  at  the  time  lu  question.  Smltb  v. 
Vincent,  16  Conn.  1,  38  Am.  Dec.  52  (an  action 
■ot  ejeclment  in  which  the  defendant  claimed  un- 
*3  L.  R.  A. 


Nor  la  a  physiclSD'a  account  u(  serrlces  ren- 
dered to  a  slave  and  psld  for  by  her  purchaser 
admiaalble  In  evidence  In  tbe  latter's  favor,  in 
on  action  Co  recover  damages  for  a  breach  ot 
warranty  ot  aoundness,  until  it  Is  proved  tbat 
the  services  were  rendered  as  charged  In  tbe 
treatment  of  a  disease  existing  at  the  time  of 
tbe  sale,  and  that  tbe  charges  were  correct. 
Stone  V.  Watson,  S7  Ala.  276. 

And  entries  in  a  book  kepC  by  a  physician, 
since  deceased,  who  attended  a  peraon  suiTering 
persoDal  Injuriea,  showing  the  nature  and  extent 
of  tbe  Injuries,  are  Inadmissible  In  svldence  in 
an  action  by  tbe  person  Injured,  who  was  a  tea- 
ant,  against  her  landlord,  tor  negligently  main- 
talDlog  a  heavy  pole  upon  the  leased  premises 
In  Buch  a  condition  Chat  IC  fell  upon  b 


e  injur 


e  tbe  e: 
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were  made  contemporaneously  with  the  □ 
Inga  of  tbe  physician  and  the  plalnCiD.     Scbule 
V.  Cunningham.  22  Jooea  A  B.  302. 

And  the  books  ot  a  miller  sworn  to  be  lbs 
orinlnal  booktf  kept  In  the  mill  and  to  be  correct. 
coaCBlniag  an  account  of  tbe  delivery  of  wheat 
to  be  ground  at  the  mill  and  ot  tbe  flour  there- 
from tocertalD  wagoners  alleged  tobe  In  theem- 
ploy  of  the  plaintiffs,  but  wblch  did  not  coutain 
dally  entries  of  the  general  transactions  of  the 
mill,  nor  o(  sll  the  flour  delivered  to  the  wagon- 
ers of  tbe  plalutllfa,  who  generally,  though  not 
always,  sent  with  their  wagoners  written  orders 
for  flour,  which  orders  were  afterwards  de- 
stroyed by  the  miller,  are  not  admissible  In  evi- 
dence to  show  tbe  number  ot  barrels  of  floar 
belonging  to  the  defeudant  wbo  furnished  the 
wheat,  delivered  to  tbe  plaintllTs,  the  entries 
therein  not  always  having  l>een  made  at  the  time 
of  the  delivery  of  the  flour,  but  sometimes  from 
memoranda  made  in  tbe  absence  of  tbe  book- 
keeper, which  be  afterwards  entered  In  tbebooks, 
the  bookkeeper  and  tbe  wagoners  being  alive 
and  within  the  Jurisdiction,  but  not  having  been 
called  or  their  absence  accounted  for.  Smith  v. 
L«ne.  12  Serg.  *  11.  itO. 

Bo,  an  entry  in  lead  pencil  at  the  bottom  of 
the  page  In  the  business  Journal  of  a  bankrupt, 
kept  previous  to  hi*  bankruptcy,  relating  to  an 
assignment  by  bim  to  bli  nephew  of  the  pro- 
ceeds ot  a  Judgment  against  a  city  in  tbe  bands 
of  the  comptroller,  Is  not  sdmlsslble  In  evidence 
In  on  action  by  the  admlnlsCretrli  of  tbe  nephew 
sgalnst  an  ssslgnee  In  bankruptcy  to  set  aside 
a  reassignment  ot  the  fund.  Scott  v.  Devlin, 
39  Fed.  87(1. 

And  the  testimony  of  a  syndic  and  his  clerk, 
neither  of  wbom  bad  any  knowledge  of  the 
claims  they  were  called  upon  Co  prove,  except 
that  derived  from  tbe  books  of  tbe  Insolvent,  Is 
not  sufl>clent  to  support  such  books  and  render 
'them  admlBfllble  as  proof  against  creditors. 
Calder  v.  Their  Creditors,  4T  La.  Ann.  15118,  18 
So,  620. 

And  where  a  creditor  inatltutes  an  attach- 

thlrd  party  as  garnishee,  and  tbe  garnlsbee 
claims  to  bold  an  open  account  against  the 
debtor  Arm,  and  also  againat  an  old  flrm  for- 
merly composed  In  part  of  the  same  members, 
wblch  he  seeks  to  offset  against  the  claim  gar- 
nished, oclginel  entries  of  the  Items  of  the  ac- 
counta.  made  In  part  by  tbe  garnlahee  and  In 
part  by  bis  clerk,  ore  not  admlSKlble  as  evidence 
of  tbe  correctness  at  the  accounts,  where  tbe 
wltncEB  had  no  Independent  recollection  of 
them,  and  Ibere  was  no  other  evidence  ss  to 
their  correctneas.  Kllng  v.  TuniUll,  109  Ala. 
60S,  Ifl  So.  007. 

Nor  are  the  books  ot  a  corporation  admlsslbl* 
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in  Kn  action  tor  none;  loaned  to  an  allecM 
tae  tbereof,  for  the  purpose  of  sbowlag  that  the 
tranaactlon  was  a  cori>orate,  anil  not  a  peraoDsl, 
one,  In  the  abaenca  of  evldeoce  to  aothentlcate 
the  booka  or  to  warrant  the  Inference  that  the 
lender  had  actual,  or  waa  cbarKeable  vlth  eoD' 
BtructlTe,  knowledge  of  tbeir  coateuta.  Powell 
T.  ConOTcr,  T6  I!un,  11,  26  N,  Y.  Supp.  1028, 

ADd  the  booka  of  a  bridge  compaDr,  proTed 
bt  Ita  treasurer  to  hare  been  received  b;  blm  ~~ 
the  compaD]''*  booka  upon  hia  acceaalon  to  olD< 
■re  Dot  admlsalble  In  eTldeuee  to  prove  the 
amoaut  of  lolli  received  prior  to  tbat 
upon  the  queetlon  of  the  dlverelon  of  tolla  bj 
tile  erection  of  another  bridge  Dear  to  Its  bridge, 
1q  the  absence  of  preliminary  proof  otber  than 
tbat  they  appeared  to  be  the  books  of  the  cor- 
poration, ind  th&t  they  were  In  the  handwrlt- 
iDg  of  the  former  treasurer  or  toll  gatherer. 
Chenango  Bridge  Co.  v.  l.ewlB,  63  Barb.  111. 

Andmlnutea  or  coplei  taken  b^a  wltneas  frooi 
the  focwai'dlng  book  kept  by  a  rallrosd  com- 
lianr  at  a  Etation  are  not  admlaslble  In  evidence 
In  an  actlOD  between  third  parties  In  wbl< 
became  material  to  abow  what  shipments  liad 
beiu  made  to  one  of  the  parties  by  railroad  from 
a  certalD  ataClon.  upon  mere  progt  of  the  unl. 
form  usage  of  railroad  companiee  to  keep  such 
a  book  at  etaClons,  la  whicb  Is  entered  a  state- 
ment of  all  freight  received  for  ahlpment,  from 
whom  received,  to  whom  consigned,  and  lo  what 
place.  Bonner  v.  Home  Idb.  Co.  13  Wis.  6TT. 
It  was  said  In  this  case,  however,  that  tt  the 
custom  of  the  eompaar  and  the  general  ai 
acT  of  that  particular  book  had  been  llrst  eatab- 
Uehcd,  aecoadary  evidence  of  Its  contents  abould 
be  received. 

Bo,  ordinarily  books  of  account  are  not  evi- 
dence In  eulta  to  which  the  party  for  whom  they 
are  kept  la  not  a  party,  without  proving  such 
booka  by  the  detk  who  made  tbe  entries  If  with- 
in process,  or  proving  hla  bandwrltlng  If  he  la 
not  within  the  reach  of  process.  Terry  v.  Bli^ 
miDgham  Nat.  Bank,  f<3  Ala.  599,  9  So.  S9B; 
Poor  V.  Hoblnaon,  13  Bash,  290 ;  Oochenaner  T. 
Good.  8  Penr.  A  W.  214. 

And  It  is  not  snfflcient  to  prove  tbe  mere  con- 
elualoua  of  the  witneaees  aa  to  their  substance 
and  effect       Poor  v.  Robinson,  13  Bush,  200. 

An  ealry  Id  the  books  of  a  bank  Is  not  admls- 
alble  Id  evidence  lo  show  a  deposit  of  money  ia 
ault  Id  which  such  bank  Is  not  a  party,  oDless  It 
Is  proved  that  the  clerk  who  made  tbe  entry  Is 
dead  or  beyond  the  reach  of  process  of  the  court. 
Philadelphia  Bank  v.  Officer,  12  Serg.  A  R.  «e. 

And  the  same  rule  applies  Co  the  uee  of  a 
bank  book  to  show  tbat  tbe  proceeds  of  accom- 
modation paper  were  credited  by  the  honk  dls- 
countlng  It  to  the  account  of  the  owner  of  the 
book,  and  by  him  paid  to  an  Indoreer.  In  a  cOD- 
tesl  between  the  owner  of  the  book  and  tbe  Id- 
dorner.      Patton  v.  Asb.  T  Serg.  »,  B.  lie. 

And  the  fact  that  a  quarter  of  a  century  bad 
elapsed  aince  the  tranaaction  took  place  Is  not 
sufficient  lo  eicnae  tbe  want  of  prelim  in  ary 
proof.     lUd. 

But  tbe  admission  In  evidence  of  tbe  books 
of  ■  bank  In  an  action  by  a  eurety  on  a  note 
to  recover  the  amooot  paid  by  him  to  the  bank 
whirb  held  Che  note,  without  the  testimony  of 
tbe  person  wbo  made  the  entries,  or  proof  of 
her  death  or  that  she  was  beyond  the  proceaa 
of  Che  court.  Is  not  reversible  error,  where  that 
ground  of  abjection  was  not  taken  In  the  trial 
court.  Lane  v.  Lockrldge,  20  Ky.  L.  Rep.  1102. 
48  S.  W.  U7G. 

So.  entries  In  the  booka  of  a  broker,  offered 
for  the  purpose  of  showing  a  sale  at  stock  by 
plaintiff  Co  defendant,  ought  not  to  be  admitted 
In  evidence  without  proof  of  the  broker's  death. 
Hutiler  V.  Lord,  84  Md.  534,  3  Atl.  801. 

And  a  regular  stock  book  of  Bales  of  the  stock 
exchange  Is  Dot  admissible  In  evidence  to  show 
e3L.R.A. 


that  certain  atock  WM  sold  oB  the  stock  ex- 
change as  directed  by  a  power  of  attorney  given 
by  a  piedgeor  of  tbe  stock  and  the  date  an  A 
price  of  tbe  sale,  where  the  secretary  of  the  com- 
pany, who  kept  the  book,  was  alive  and  within 
reach  of  process,  and  ao  showing  was  made  to, 
accoont  for  his  absence.  Terry  v,  Blrmlngbank 
Mat.  Bank,  »3  Ala,  COO,  9  So.  290. 

Nor  are  t>ookB  of  account  kept  by  tbe  treas- 
urer appointed  under  an  agreement  between  a. 
number  of  people  entered  Into  for  Che  purposs 
of  raising  money  to  be  need  In  erecting  and  for. 
Dishing  a  hotel,  constituting  three  persona  the. 
attorneys  la  fact  for  tbe  aubacrlbers,  and  espe- 
cially empowering  tbem  to  collect  subacrlp lions, 
admissible  In  an  action  by  one  of  tbe  attameySr 
wbo  was  a  aabscrlber,  against  tbe  person  em- 
ployed to  erect  Che  hotel,  to  recover  the  amount 
of  an  alleged  payment  for  the  purpose  of  charg- 
ing blm  with  tbe  receipt  of  eubscrlptlans.  where. 
the  person  making  the  entries  la  not  abown  to. 
)»  dead,  and  the  entries  ate  not  against  his  In- 
terest.     Sypber  v.  Savery,  SO  Iowa,  2B8. 

And  the  shop  book  of  a  tradesman  from  whom 
a  purchase  by  tbe  defendant  was  made.  In  which. 
the  articles  purchased  were  duly  charged  on  the 
day  of  tbe  purchaee.  Is  not  admissible  to  show 
tbe  date  of  an  occurreace  which  tbe  defendant 
testified  occurred  on  tbe  day  tollowlag  the  day- 
ot  the  purchase,  unaccompanied  by  tbe  testi- 
mony of  the  clerk  who  mode  the  entry.  wb<v 
was  shown  to  be  living  and  within  the  Juris- 
diction,, where  the  pialntllf  offered  a  blotter  ia 
evidence  eootalDing  a  charge  for  tbe  Bsme  ar- 
ticle of  a  different  date.  Btllea  v.  Homer.  21 
tioaa.  BOT. 

See  also  cases  set  forth,  ttipro.  III. :  and  see- 
Highom  V.  RIdgway,  10  East,  109 ;  Bridgewater 
V.  Roibury,  M  Conn.  213.  6  Atl.  416,  sapro,  IT. 
a  :  Stepheu  v.  Qweoap.  1  Moody  *  B.  120.  svpra; 
Augusta  V.  Windsor,  19  Me,  SIT,  aapra,  IV.  b. 
2;  Reynolds  v.  Sumner  (III.)  14  N.  E.  Ml. 
tupra,  V.  b;  Brewster  v.  Doane,  2  Hill.  B3T : 
eupra,  VL  e;  State  v.  Shlnbom.  46  N,  H.  497. 
88  Am,  Dec-  224;  Cheffee  r.  United  Statea.  1» 
Wall,  Bie,  21  L.  ed,  008  i  Lord  ».  More.  37  Me. 
20S :  RIdgeley  v.  Johnson,  11  Barb.  527 :  New 
York  V.  Second  Ave.  R.  Co.  102  N.  Y.  572,  55 
Am.  Rep.  830,  7  N,  K.  905,  lupro,  YII.  a ;  SiarB 
BiMK  V.  Brown. 

The  above  Is  bnt  a  partial  list  of  tbe  cases  In 
which  tbe  necessity  of  authentication  and  proof 
of  death  or  absence  appears  either  directly  or 
Inferentlally.  It  appear™  In  a  majority  of  the- 
cases  in  this  note — In  ao  many  that  It  would  ap- 
pear to  be  useless  to  repeat  them  here,  and  that 
It  would  be  fair  to  Infer  that  tbe  only  reason  It 
did  not  appear  in  tbe  reet  was  that  euch  proof 
was  supplied,  and  accepted  as  sufBclent  so  that 
there  could  be  no  necessity  of  adverting  to  It. 

XII. 


rules  are  varied  in  some  Jurisdic- 
tions with  reference  to  some  subjects  by  stal- 
ory  and  const  It  atl  onal  provisions. 
Thus,  Neb.  Civil  Code,  i  346.  providing  thst 
books   of   account   containing   charges   by   one 
-ty  against  the  other,  made  in  the  ordinary 
irse  of  business,  are  receivable  In  evldeiice- 
y    under    certain    designated    circumstance*, 
the  only   legal   authority  known   for 
he  reception  of  hooka  of  account  as  evidence- 
n  legal   proceedings  In  Chat  state,  and  applies 
inly  to  books  of  account  containing  charges  by 
lae  party  against  the  otber,  and  does  not  apply 
o  render  admissible  entries  In  the  books  of  ac- 
ount  of  a  father  In  account  with  a  third  per- 
OD.  In  an  action  by  his  daughter  agataat  bd- 
tber  for  the  purpoae  of  contradlctlDg  b 


2T  N.  W.  488. 


tiastets  V.  Harsh,  10  Neb.  458, 


1901. 


Utatb  Baxk  of  Piki  t.  Bbowb. 


Ami  In  Kortb  CiroUna  cntrlci  npoa  the  book* 
of  a  tblrd  penon,  tbough  miile  in  the  course  of 
bDBlneu,  and  ihougb  the  part;  mablug  them  [■ 
abaent  from  the  atate,  are  not  competeat  erl- 
dence,  where  ba  la  itlll  llTlog,  it  the  facta  thera- 
In  eat  forth,  tboagh  material  upon  the  trial  ef 
the  proeecnllon  acalDit  another  tor  crime. 
SUte  T.  Thomaa,  at  N.  C.  74.  The  ihaie  rul- 
InS  waa  tiaaed  Bpon  the  theorj,  amous  othera, 
Uiat  the  adminlon  of  lucb  eTldaDca  would  be 
contrar;  to  the  North  Carolina  coiutlCutlODal 
proTlaloD.  art.  1.  |  11.  that  in  all  criminal  proa- 
FcutlODi  ererr  man  haa  a  right  to  be  informed 
of  tbe  accueacloD  Bgalnst  blm,  and  to  confront 
the  accuser  and  other  nlCneuei ;  alnca  the  word 
"confront"  does  cot  limplj  secare  to  the  accused 
the  privilege  of  eiamlolng  wltncHC*  In  bis  be- 
half, but  Is  In  amrmance  of  tbe  rule  of  the  com- 
mon law,  Ibat  Id  trials  br  Jur;  tbe  wlCnese  must 
be  present  befoi*  tbe  Jar;  Bod  accuwd.  bo  thet 
he  mar  be  confronted  with  them,  put  face  to 

Bo.  a  book  kept  h;  a  loan  agent,  BhowlDg  the 
nomber  of  loans  made  by  blm.  tbe  name  and  ad- 
dress of  the  mortgagor  and  mortgagee  and 
where  payable,  and  tbe  deecrlptloo  of  the  prop- 
erty mortgaged  and  tbe  morlgnge  record  and 
tbe  number  of  application!  and  date  of  loan, 
and  time  when  due  and  paid.  Is  not  admlMlble 
In  favor  of  a  borrower  tor  the  pnrpoae  of  prov- 
ing payment,  IB  the  book  Is  not  a  book  of  ac- 
count within  the  meaning  of  Iowa  Code,  i  3658, 
providing  that  books  of  aceoant  coo  tain  lag 
cbargea  by  one  party  sgalnat  the  others,  made 
Id  the  ordinary  course  of  buBlaeea.  are  receiv- 
able In  evidence  under  designated  circumstances. 
Security  Co.  V.  Gnybea],  8S  Iowa,  543,  52  N.  W. 
497. 

And  a  provision  In  tbe  charter  of  a  bank  for 
the  examination  of  It*  ofllcen  bf  commlBsloners 
na  to  tbe  contents  of  tbe  books  ol  tbe  bsnk 
wbeoever  It  shall  be  a  party  1*  In  derogation  of 
the  common-law  rolea  ol  evidenee,  and  must  be 
strictly  construed,  and  doea  not  apply  to  actlouB 
In  which  tbe  bank  Is  not  a  party,  though  tbe 
parties  were  depositors  Id  tbe  bank,  and  Its 
books  w'uDld  sbow  transactions  between  them. 
Will  lams  V.  Kelsey.  6  Qa.  365. 

lo  tbe  above  caae,  however.  In  which  tbe 
books  of  a  bank  were  not  permitted  to  be  iDtro- 
dDced  Id  evIdsDce  In  an  action  between  tblrd 
parties  on  tbe  theory  that  I  he  charier  permitted 
eiamlnatlon  as  to  their  contents  only  when  the 
bank  waa  a  party.  It  wai  vld  that  the  bank  In 
qneatlon  was  a  public  iDstltutlon,  and  Its  offl- 
cera  were  public  oBcera  and  that  therefore  a 
certified  copy  from  the  books  ander  tbe  hand 
and  seal  uf  the  officer  keeping  them  would.  In 
tbe  Judgment  of  the  court,  have  been  competent 

of  the  bank  with  Its  debtors,  so  far  as  the  same 
la  confined  to  tbe  books  of  the  bank. 

But  accounts  In  books,  purporting  to  be  be- 
twecD  plalDtllTs  and  various  third  parties  with 
whom  be  dealt,  are  admissible  In  evidence  when 
properly  proved  under  Ulnn.  Qen.  Stat.  1SS4,  f 
C738,  providing  that  whenever  a  party  In  any 
cause  or  proceeding  produces  at  the  trial  his 
Seconal  bookiu  and  proves  that  Ibey  are  hla 
books  of  account  kept  for  ttaat  purpose,  and  con- 
tain original  entries  of  charges  for  moneys  paid 
or  goode  or  other  articles  delivered,  or  work  and 
labor  or  other  services  performed  or  materials 

tlona  to  be  received  as  prima  facie  evidence  of 
the  charges  theroln  contained,  such  statute  not 
being  con  lined  to  cases  In  which  the  account 
purports  to  have  been  between  the  parties  to  the 
action.  Coleman  v.  Retail  Lumbermen's  Ina 
AaM).  T7  Ulnn.  31,  79  N.  W.  588. 

And  the  books  of  a  foreign  railroad  corpora- 
tion, showing  the  amount  a(  work  done  by  a 
contractor  and  the  amount  be  waa  to  receive 
HUB.  A. 


therefor,  are  admissible  In  evidence  Duder  N. 
Y.  Code  Civ.  ProG.  {|  929,  930,  931,  making  tb* 

books  of  a  foreign  corporation,  or  a  copy  there- 
of, or  an  entry  tberein  dnly  verified,  presump- 
tive evidence  for  the  purpose  of  proving  an  act 
or  transaction  of  Che  rorporaCIOD  In  an  actios 
brought  by  ■  broker  against  the  contractor  (or 
an  agreed  commlsaloD,  baaed  upon  the  amount 
of  moneys  to  be  received  thereon  for  negotiating 
tbe  coDtiact  between  the  contractor  and  tbe 
railroad  company,  to  show  the  amount  of  work 
done.  Dei-bam  v.  Lee.  IS  Jones  &  B.  174,  At- 
Qrmed  87  N.  Y.  099. 

And  under  the  Engllah  bankers'  books  evi- 
dence act,  ISTS.  39  *  40  Vict.  chap.  48.  provid- 
ing that  tbe  entries  In  ledgers,  daybooks,  caah 
books,  and  other  account  books  of  any  bank 
■hall  be  admissible  In  all  legal  proceedings  aa 
prima  fade  evidence  of  tbe  matters  recorded 
tberein,  end  |  4  thereof  providing  for  the  proof 
of  copies  of  all  entries  theroln,  copies  of  the 
entrlea  In  the  books  of  a  banker  aro  admissible 
in  evidence  sgalnat  anyone  whether  a  party  ts 
the  entries  or  not.  Harding  v.  Williams,  L.  B. 
14  Ch.  DIv.  19T,  4B  L.  J.  Ch.  N.  S.  661,  12  L. 
T.  N.  8.  007,  28  Week.  Hep.  610. 

And  copies  of  the  books  of  the  Bank  o(  Eng- 
land are  admissible  In  evidence  both  as  betwecD 
the  parties  to  tbe  entries  and  as  between  third 
parties :  though,  upon  a  question  whether  the 
signature  to  a  transfer  Is  the  genuine  hsndwrlt- 
Inc  of  the  party  purporting  to  have  signed,  the 
book  Itself  must  be  produced.  Aurlol  v.  Smith, 
38  Vea.  Jr.  198. 

Mills's  Anno.  (Colo. I  Stst.  1  4817.  providing 
that  any  Interosted  peraon  In  a  dvll  action  may 
teetlfy  to  hla  account  book  and  the  Items  therein 
contained,  and  that  It  le  a  book  of  original  en- 
trlea.  etc.,  and  that  they  were  made  In  the  usual 
course  of  trade,  and  thereupon  the  said  account 
book  and  entries  sball  be  admitted  as  evidence 
In  the  case.  Is  Intended  to  enable  a  party  to 
use  bis  own  books  as  evidence  In  his  own  bebslf. 
and  la  not  applicable  where  the  books  are  Intro- 
duced to  show  RdmlssIODB  against  the  iDtereat 
of  tbe  party  making  thsm.  Zang  v.  Wyant,  2ft. 
Colo.  501,  58  Fac.  CSC. 

XIII.  Conclusloit. 

The  general  use  of  books  of  account  Is  as  evl. 
dence  on  Issnea  between  parties  to  tbe  entrlee 
tberein.  Aa  s  general  rule  they  are  not  admis- 
sible In  evidence  on  Issues  betwecD  tblrd  per- 
sons. There  ore  a  number  of  well-deflned  excep- 
tions to  this  rule,  however.  Entries  In  such 
books  are  sdmlsslble  on  laaues  between  tblrd 
persons  where  they  constitute  admlsslODS 
HgBlnBt  tbe  Interest  of  the  permn  making  tbem. 
and  In  such  case  It  Is  Immsterlol  whether  the 
entry  was  made  at  tbe  time  of  tbe  transaction 
recorded  or  not.  But.  In  order  to  be  against 
Interest  within  tbls  rule,  the  entry  must  have 
been  one  by  which  the  party  charged  himself 
or  dlac barged  some  other  person. 

Entries  In  books  of  account  are  likewise  ad- 
lealble  on  Issues  between  third  persona  wbeo 


of  tbe 


of  the  rt:t  getta  they  must  have 
been  made  contemporaneoualy  with  tbe  prin- 
cipal fact,  and  muat  have  tormed  a  link  In  the 
chain  of  events,  and  belonged  ordlniirlly  and 
naturally  to  the  prlDclpal  thlDg. 

Ukewlae,  entrlee  which  It  waa  the  legnl  or 
particular  duty  of  a  party  to  make  are  admla- 
slble  on  Isauca  between  tblrd  parties.  These  Id- 
clude  official  entries,  and  entries  which  are  a 
necessary  part  ot  tbe  perfrjrmance  of  a  porticu- 

alBo  adnilaalble  under  the  more  modera  rule  ad- 
mitting entries  on  lasues  between  tblrd  persons. 
HS  well  as  between  tbe  parties  to  them,  which 
were  msde  In  the  regular  course  of  business. 


'M4 


New  York  Codrt  or  Appeals. 


tiM., 


This  rale  formerlr  bid  do  existence  unles 
-eutrle*  were  kIbo  agilnst   Intsrtat.     But 
now   veil   settled,   pRrticularl;    Id   the   V 
Stales,  that  the  coiidltlan  that  the  entr; 
be  ogBlUflt  interest  Is  no  Inaiier  aecessir;. 
thB  booka  must  have  been  (nirlj  and  regularlj 
kept,  and  the  entries  must  hava  been  made  <    ~ 
temporancously  with  the  fact  by  a  partj  ha' 
perKOnal  knowledge  and  without  Interest  to 

Ancient  booka  and  ancient  entries  are 
admissible  oa  Issues  between  tbird  peraons. 
der  the  principle  admitting  ancient  records  and 
documeata.  and  books  of  account  ma;  be  used 
on  sucb  Issues  to  contradict,  corroborate,  or  ei 
plain  other  erldeoce.  And  entrlea  made  by  i 
party,  or  which  haye  been  broagbt  to  his  no 
tlce  and  acquiesced  in  by  blm,  are  admlsalble  li 
evidence  atralnat  him.  Iboush  the  Issue  la  be 
tween  him  and  a  tbIrd  person,  although  they  ap 
not  entries  against  iDteceat,  aa  deSued  by  the 
■caaes,  by  way  ot  estoppel,  upon  the  same  prin- 
ciple that  partnersblp  books  are  admlsalble 
BgalDSt  ill  partnera  having  access  thereio. 
This  rule  does  not  apply,  however,  to  nse  ol 
tbe  books  ot  a  corporation  against  a  stockholder, 
Blnce  the  stockholder  Is  regarded  aa  a  stranger 
wltb  reference  to  tbe  buslneaa  affalra  of  the  con- 
cern. But  It  does  apply  to  a  mutual  company 
In  which  the  persons  Interested  are  membera  of 
tbe  company,  and  not  strangers :  and  the  pro- 
valllDg  rale  is  that  tbe  books  ot  a  corporatloQ 
may  be  used  against  a  stockholder  or  director 
In  eatahllahlng  his  statutory  Individual  liabil- 
ity, -upon  the  theory  that  tbe  offlcer  making  tbe 
entries  Is  his  agent  for  that  purpose,  aa  well 
as  the  agent  of  the  company- 
It  Is  necessary,  however,  to  render  book  ac- 
counts admissible  Id  evidence  on  laaues  between 
[bird  persons,  that  preliminary  proof  should 
be  made  establlsblng  that  they  are  original  en- 
tries, and  that  they  are  accurate  and  were  duly 
and  properly  made,  and  also  tbat  tbe  one  wbo 
made  them  U  dead  or  t>eyond  the  reach  oF  pro- 


other 


e  he  □: 

ohave 


called 
:   those   against    1 
DBdb  at  or  n 


T  tbe 


time  of  the  transaction  entered. 

These  rules  have  been  varied  la  aome  inatan- 
cea  by  statutory   enactment,  but  as  statutory 

rules  on   the  aubject     --   "-   " "—     "  "■^■ 

rules  of  the 


_.   ___   .a  derogation  of  the 
n  law  tb^  are  to  be  strictly 
F.  B.  B. 


NEW  YORK  LIFE  INSURANCE  & 
TRUST  COMPANY,  Substituted  Trustee, 
etc.,  of  James  Baker,  Deceased,  Appt., 

William  J.  BAKER  et  al.,  Respta. 


In  cuie  a.  trBatee  bn*  poner  to  chanse 
Inveslment*  under  a  nlll  establishing  a 
fund  the  Income  of  wblrh  l>  to  be  paid  to  one 
for  life,  witb  remainder  over,  It  Is  bis  duty 
to  reserve  from  tbe  Income  a  alnklng  fund  to 
offset  tbe  pretolum  oa  bonds  purcbaaed,  and 
keep  tbe  principal  IntacL 

(O'BHon,  J.,  dissenft.l 


VOTK.- 


(ITebTaary  6,  IBOl.) 
^a  In  this 


a  life  t 


chsrglDg  premiums 

ant,  see  aiao   HIte  v.    Hite   <Ky.}    IS   L.  R-   a. 

na  :  and  H(  lloyt  (N.  Y.)  *8  L.  n,  A.  128, 

As  to  decrease  In  value  of  bODda  by  wearing 
nway  of  premium,  see  McLoutb  T.  Hunt  (N.  7.) 
SO  I,.  R.  A,  230. 
63  L.  R.  A. 


APPEAL  b7  plaintiS  fram  ft  Judgmeirt  of 
tlie  Appella,be  Division  of  Uie  Supreme 
Court,  Second  Depairtment,  affirming  a.  judg- 
ment entered  in  the  office  of  the  cleilc  of  New 
York  County  upon  the  reftort  of  a  referea 
charging  plaintifT  nith  certain  sums  on  ac- 
count of  maladminigtration.  of  the  trust,  in 
a  proceeding  to  settle  it«  accounts  fts  tms- 
t«e  of  tbe  estdte  of  James  BaJter,  deceased. 
Modified  and  affirmed. 

Statement  by  Parker,  Ch.  J,e 

The  plaintiff,  b«  substituted  trustee  under 
the  will  of  Jamea  BsJter,  deceased,  brought 
for  tbe  purpose  of  securing  a 


cited  that  the  preceding  trustee,  Jajnea 
Baker,  Jr.,  haxl  invested  the  sum  ol  {91.525 
in  certain  bonds  of  the  United  States,  of  tbe 
par  value  of  $81,000.  At  the  time  of  the 
making  of  the  order  the  4}  per  cent  bonds, 
of  the  face  value  of  {31,000,  were  ivorUi 
$35,533.75,  and  the  4  per  cent  bonds,  of  the 
face  value  of  $50,000,  were  worth  $59,814.- 
15,  so  that  their  market  value  exceeded  at 
that  time  the  amount  of  the  original  invest- 
ment therein  of  the  principaJ  of  the  estate. 
About  five  years  after  the  plaiatiff's  appoint- 
ment Hfl  trustee  the  $50,000  of  4  per  cent 
bonds  were  sold  for  $54,750,  while  the  $31,- 
OOD  of  41   peir  cent  bonds   were  held   until 

H,.! •■— 'y,  when  they  were  paid,  so  that 

of  the  bonds  at  maturity  and 
less  by  a  number  of  thouaandi 
of  dollars  than  the  investment  therein.  Tbe 
truetfe  receired  Uie  quarterly  interest  on 
the  bonds,  and  at  once  paid  the  whole  there- 
of, lesB  commisaions,  to  the  beneficiary  of  the 
trUHit,  instead  of  retaining  a  part  of  t^c  in- 
terest receipts  as  a  sinking  fund  with  which 
to  keep  goad  the  capital  ot  the  trust  estate, 
and  paying  only  the  remainder  tJiereof  to 
the  beneficiary.  The  sixtli  clause  of  the  will 
of  James  Baker,  by  which  the  trust  was  c^(^ 
ated,  reads  as  follows:  "And,  (6)  in  case 
my  son,  William  Jacob  Baker,  is  living  at 
t.he  time  of  the  expiration  of  the  estate  here- 
inbefore devised  to  my  executors.  I  give,  de- 
vise, and  bequeath  one  of  said  shares  to  my 
friend,  John  H.  Lynde,  in  trust,  however,  to 


collec 
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ids,  and  proflts  thereof,  and  apply  the 
same  to  the  use  of  my  said  son,  William, 
during  his  natural  life;  and  after  his  death 
I  give,  devise,  and  bequeath  the  whole  of  said 
share,  with  all  arrearages  of  inwrnie.  to  the 
then  surviving  lawful  child  or  children  of 
niy  said  son,  Willioio,  and  the  then  surviv- 
ing lawful  issue  of  any  child  or  children  of 
my  said  son  who  may  have  died  before  him, 
leaving  issue,  in  e<]ual  shares,  the  issue  ot 
any  deceased  child  of  my  said  sou,  howeiver, 
to  take  only  tne  share  which  the  parent 
would  have  taken  if  living;  and,  in  ease  my 
William,  shall  die  without  leaving 
any  lawful  issue  him  surviving,  then  I  give, 
devise,  and  bequeath  the  whole  of  said  share 
and  arrearages  of  income  to  my  own  right 
heirs  and  next  of  kin,  the  some  as  if  I  had 
owned  the  naid  share  at  the  time  of  my  death 
and  had  died  intestate.    And,  in  com  1117 
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Miid  Mn,  WilUtun,  is  not  Uving'  a.t  the  ocpi- 
ratioD  of  the  eatkte  hsreiiibefore  deriaed  to 
inj  exeeutoTB,  then  I  give,  devise,  and  be- 
-queath  the  mid  ihare  to  hia  lawful  issue,  if 
tuij  there  be  Lhcn  living.  And  I  give  to  the 
•aid  John  H.  Lynde  fuU  power  ami  autbori- 
tj  to  sell  and  convey  an;  or  all  the  prop- 
erty, both  real  and  personal,  which  may  veet 
in  him  as  such  trustee,  at  public  or  private 
sale,  and  at  miA  timee  and  upon  such  terms 
«B  he  may  think  best,  and  invest  the  pro- 
ceeds thereof  m  bonds  secured  by  mortgage 
on  Teal  estate  in  fee  in  the  cities  of  New 
York  and  Brooklyn,  or  in  the  puMic  stocks 
of  the  United  States  or  of  Uie  state  of  New 
York  or  o{  the  city  of  New  YorK,  and  such 
investmenta  from  time  to  time  tA  change  in- 
to one  or  other  of  eaid  securitie*  at  his  die- 


.U«s*r*.  EiB^et  ft  BoUnaox,  for  appel- 
lant: 

The  will  givee  no  Erection  that  the  pre- 
niunu  paid  for  inveetmeat«  shall  be  deduot- 
•ed  from  income,  but,  on  the  contrary,  indi- 
cates an  intenUon  on  the  p«rt  of  the  testa- 
tor that  premiums  pajd  an  such  inveatmeoti 
as   those  in  question  shall  be  paid   out  of 

BroKii  V.  Chesterman,  30  N.  Y.  8.  R.  637, 
•9  N.  Y.  Supp.  187 ;  New  York  Lift  Ina.  d  T. 

"-   T.  ffone,  17  App.  Dir.  542,  46  N.  Y.  Supp. 


,  baring  been  re- 


543. 

The  bonds  in  questioi 
4Cived  from  the  retiring 
held  and  treated  by  the  plaintiff  as  succeed- 
ing trustee  aa  though  the  inTestment  in 
them  had  been  made  by  the  teetator  himself. 

Apart  from  any  direction  by  the  creator 
■of  a  trust,  a  premium  paid  upon  an  invest' 
ment  is  to  be  rt^^arded  as  a  chsirge  against 
principal. — the  life  beneflciary  being  .de- 
prived of  interest  upon  it. 

Fanctil  V.  Tioeddle,  10  Abb.  N.  a  94; 
B^yen  t.  VaUntine.  93  How.  Pr.  221 ;  Tur- 
gor V.  .Veicport,  2  Phill.  Ch.  14;  Cox  v.  Cox, 
L.  R.  8  Eq.  343;  Re  Pollock,  3  Redf.  100; 
frtiple  ex  rel.  Comeil  University  v.  Daioen- 
jtort.  30  Hun,  177;  McLouth  v.  Sunt.  164 
N.  Y.  179,  39  L.  R.  A.  230,  48  N.  E.  648. 

Where  the  subject-matter  of  the  bequest 
-at  the  time  of  the  commencement  of  the 
t.ruf<t  is  invested  in  securitiee  approved  by 
-the  court,  the  tenant  for  life  is  entitled  to 
-the  full  incMne. 

Howe  I.  UarlmautH,  7  Ves.  Jr.  137 ;  Oib- 
«0R  V.  Bolt,  7  Ves.  Jr.  SB ;  Caldecolt  v.  Cal- 
^ecott,  1  Younge  k  C.  Ch.  Cas.  312;  Meyer 
v.  SiinonKcn,  6  De  G.  J:  S.  723;  Dairies  t, 
Ealon,  70  I..  T.  N.  S.  761. 

The  question,  Upon  whom  should  fall  the 
.«0!>t  of  a  premium  paid  on  investing? — is  a 
.qlipKtion  between  life  tenant  and  remainder- 
man. It  is  not,  at  least  during  the  exist- 
ence of  the  trust,  a  question  between  remain- 
-derman  and  trustee. 

Fartoell   y.   Tioeddle,   10   Abb.   N.   C.   94; 
People  ex  rel.  Corned  UMvereity  v.  Daven- 
jmrt,  30  Hun,  177 ;  Hergen  v.  Valentine,  63 
How.  Pr.  221;  Re  Pollock,  3  Redf.  100. 
dHL.R.  A 
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Mr.  Baatna  8.  Raaaom,  « 
T.  Hsnaom,  for  respoodei^l : 

This  accounting  trustee  ahould  have  set 
part  out  of  the  income  a  sufficient  sum  each 
year  tc  form  a  sinking  fund  to  keep  the 
principal  of  the  truct  intact  and  unimpaired. 

The  intention  of  the  testator  is  the  con- 
trolling element  in  sJl  these  cases,  and  they 
must  be  decided  upon  tiie  spetial  facts  pre- 
sented in  eacji  case,  and  not  determined  by 
any  arbitraiy  rule. 

MeLovth  V.  ifunt,  164  N.  Y.  179,  39  L.  R. 
A.  230,  48  N.  E.  548;  Re  Hoyt,  160  N.  Y. 
aOT,  48  L.  S.  A.  126,  55  N.  E.  282;  Veto  Eng- 
lond  Trust  Co.  v.  £aton,  140  Mass.  632,  64 
Am.  Rep.  4»3,  4  N.  B.  69;  BoMt  v.  BaiUt, 
10  Gray,  402. 

Mr.  Jeaae  Oraat  Roe,  tat  respondent 
Baker: 

This  respondent  is  entitled  under  Uiis  will 
to  all  this  income. 

McLouth  V.  Bunt,  164  N.  Y.  17B,  39  L.  R. 
A.  230,  48  N.  £.  648;  Re  Boyt,  160  N.  Y. 
607,  48  L.  R.  A,  126,  65  N.  E.  282. 

Parker,  Ch,  J.,  delivered  the  opinion  of 

the  court: 

The  only  question  arising  on  this  a|^>eal  to  • 
which  reference  will  be  made  in  this  (pin- 
ion is  whether  this  aceouoting  trustee 
should  have  set  apart  out  of  the  income  a 
sufficient  sum  each  year  with  which  to  form 
a  sinking  fund  of  inch  extent  that  Uie  prin- 
cipal of  the  trust  would  be  kept  intact  and 
unimpaired.  The  referee  before  whom  th« 
case  wEls  tried  decided  Uiat  it  vaa  the  duty 
of  the  trustee  under  the  will  to  have  so  set 
apart  out  of  tiie  income  a.  suffitient  sum  each 
year  so  that  at  all  times  the  principal  of  the 
fund  would  be  unimpaired,  and  that  because 
of  its  failui%  to  do  so  the  trustee  was  prop- 
erly chargeable  for  sa  amount  equal  to  such 
a  portion  of  the  income  as  should  have  been 
so  set  aside  while  It  was  the  trustee.  Such 
portion  was  found  to  amount  to  the  sum  of 
$6,260.75,  and  with  that  sum  the  trustee  was 
charged.  The  appellate  division  affirmed 
the  judgment  entered  upon  tJie  report  <k  the 
referee,  in  an  opinion  that  fully  covers  the 

Junstinn  whebher  under  this  will  it  was  the 
uty  of  the  trustee  to  keep  intact  the  prin- 
cipal of  the  trust  fund  by  devoting  yearly 
such  portion  of  the  income  of  the  bonds  as 
should  be  required  tA  pay  the  amount  of  pre- 
miunK'  that  the  trustee  was  obliged  to  pay 
in  order  to  secure  the  bonds  in  which  the 
trust  estate  was  invested.  We  approve  of 
what  was  said  in  that  opinion,  and  should 
affirm  on  it  without  further  comment,  were 
it  not  that  since  it  was  written  this  court 
has  decided  the  Boyt  Caie  (Re  Boyt,  160 
N.  Y.  607,  48  L.  R.  A.  128,  55  N.  &  282). 
which  it  is  strenuously  insisted  is  in  con- 
flict with  the  views  expressed  by  the  appel- 
late division  in  the  case  under  review.  In 
support  of  that  contention  the  provisions  of 
the  two  wills  creating  the  trusts  and  makin;; 
disposition  of  the  income  aire  compared,  and 
as  a  result  of  the  comparison  it  is  urged  that 
on  whichever  side  of  the  dividing  line  in 
such  coses  the  one  belongs  the  other  should 
be  held  to  belong  also.  But  the  difficulty 
with  the  argument  is  that  the  detuaion  in  the 
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ffoyt  (7a«e  wma  not  iMMd  Bolelr  upon  tba 
luigUKge  of  the  will.  It  vraa  not  beld  b; 
thii  oouit  that  the  language  creating  the 
trust,  etandins  a1oB«,  would  permit  of  a  con- 
■truction  aut£(u-iEing  the  payment  I'D  the 
life  tenant  of  all  of  Uie  income  arising  from 
the  bonds  ia  which  tJie  oapitaJ  had  been  ' 


the  court  to  aacertain  the  intention  of  the 
testator  in  tJiat  regard,  and  for  Uiat  pur- 
pose the  court,  in  cooetruing  the  luiguage 
ODplojed  in  tba  will,  ^ould  consider  wl  the 
surrounding  facta  and  circuinsbuicee  attend- 
ing the  execution  of  tile  will,  and  if,  ae  a  re- 
iult  of  such  exsraino-tion,  the  conclusion 
should  be  reached  that  it  was  the  intention 
of  the  testator  that  his  dtimghter  should  ha.Te 
all  the  incMne  siriBing  from  the  investment, 
without  allowing  anj  abatement  therefrom 
tor  the  purpoee  of  keeping  intact  the  capital 
of  the  trust  estate,  then  such  cotutrucUon 
should  be  givta  to  the  wilt,  notwithstanding 
its  pbraseolog}',  in  obedience  to  that  rule  of 
construction  which,  ■■  has  often  been  said 
b;  this  court,  makee  the  intention  of  the  par- 
ty the  polar  star  of  construction.  Therefore 
'  at  the  very  outset  of  tbe  discussion  tlie 
learned  judg«  who  wrote  the  opinion  assert- 
ed tbe  proposition  that,  in  order  to  ascertain 
tihe  intention  of  the  teetator  in  tnat  particu- 
lar case,  it  was  necessary  to  go  outride  of 
the  will  and  ieam  the  situation  of  the  par- 
ties, the  facts  and  cireum stances  surround- 
ing them,  and  the  elocution  of  the  will  by 
the  testator,  in  order  to  determine  his  inten- 
tion, and  that  propoeition  wbb  etaUd  in  these 
worde:  "Tn  order  to  determine  ttie  ques- 
tion presented  by  this  appea.1,  it  is  necessary 
t«  consider  the  facta  surrounding  the  execu- 
tion of  the  will."  Then  followe  a  detailed 
account  of  such  facte  and  circumstances, 
anwng  which  were  that  tue  testator  was  a 
man  of  larpe  fortune,  estimated  at  from  six 
to  tipht  mitlion  dollars,  the  bulk  of  which 
he  bequeathed  to  his  brothers  and  their  chil- 
dren :  thnt  he  had  only  one  child,  a  daughter, 
and  for  her  benefit  he  set  apart  11.250,000, 
to  be  held  in  trust  for  her  benefit  diiring-  life, 
and  after  her  death  the  principal  to  go  to 
the  brothers  and  ahildren  to  whom  the  bulk 
of  the  estate  had  been  tfiven.  He  appointed 
one  of  his  brothers  a  trustee,  who  insisted 
upon  Inveating  the  money  in  bonds  bringing 
a  larce  premium,  and  then  keeping  the  capi- 
tal of  the  etitate  Intact  out  of  the  income  dp- 
rived  therefrom.  Aside  from  the  fact  that 
the  will  directed  that  the  life  tenant  should 
receive  "the  interest,  dividends,  and  income 
therefrom,  and  from  each  and  every  part 
thereof,"  the  will  also  expressed  the  desire 
of  the  testator  to  provide  for  her  in  a  "most 
bounteous  and  liberal  manner  as  to  expen- 
diture, and  HO  as  to  promot*  her  convenience 
and  comfort  and  gratify  her  reasftnable  de- 
sires," After  a  careful  analysis  of  the  facts 
outside  of  the  will  that  tbe  court  deemed  it 
wise  to  consider  in  ascertaining  tbe  intention 
«f  tihe  testator,  together  with  expressions 
therein  outside  of  tbe  fourth  clause,  by 
which  the  trust  for  the  benefit  of  the  daugh- 
ter v/uK  created,  and  an  extract  from  the 
C3L.R.  A. 


opinion  in  MaLouth  t.  HutU,  IM  H.  Y.  17*^ 
39  L.  B.  A.  230,  4S  N.  K  648,  asserting  th* 
principle  that  ^e  inteottoo  of  the  testator 
IS  to  control,  and  ttiat  such  intention  is  "to 
be  derived  from  the  language  employed  in 
the  creation  of  the  trust,  from  the  relation* 
of  the  parties  to  each  otiiw,  their  conditim, 
and  all  (die  surrounding  facte  and  circum- 
stances oi  the  case,"  Uie  judge  proceeds: 
"In  considering  the  surroauiding  faets  anA 
ciroumetanoee  in  t^e  case  at  bar,  to  which 
we  have  already  alluded,  it  is  rea«(Miabl«  to- 
infer  that  the  testator  intended  in  this  aalt 
provision  for  his  daughter  Uiat  she  should 
receive,  aa  he  expresses  it  in  the  fourth  sub- 
division of  the  will,  'Uie  interest,  divideitdsF 
and  income  therefrom,  and  trom  each  and 
every  part  thereoifi'"  and,  tdius  reasoning, 
tbe  conclusion  was  reached  that  while  the 
language  employed  in  the  creation  of  th» 
trust  and  the  paying  over  of  the  income, 
standing  alone,  would  not  admit  «<  a  oon- 
struction  that  it  was  the  inteation  of  th» 
testator  to  impose  the  loss  of  premium  upon 
tbe  remainderman,  nevertheless,  when  con- 
strued in  the  li^t  of  the  other  provisions  of 
the  will,  together  with  the  condition  ot  the- 
parties,  and  the  facta  and  eircumstoncea  sur- 
rounding them,  it  was  neceesary  to  hold  Uiat 
it  was  the  intention  o<  the  testator  to  give- 
to  the  life  tenant  all  of  the  income  of  th* 
trust  fund,  no  matter  in  what  securitjee  it 
should  be  invested.  In  the  su r round! nr 
facts  and  circumstanoe*  in  this  case,  we  find 
nothing  that  leads  us  to  the  conclusion  that 
Uie  testator  intended  any  different  tre<it> 
ment  of  tbe  trust  than  that  which  the  lon- 
gua^  of  the  clause  creating  it  plainly  indi- 
cates, vu!.,  that  the  capital  of  the  trust 
snould  be  kept  intact,  and  that  to  that  eotf 
an  adequate  proportion  of  tiie  annual  income 
should  be  set  a[«rt  to  make  good  Uie  amount- 
paid  in  premiums  in  order  to  secure  a  prop- 
er inveetnent, 

The  referee  made  a  slight  error  in  calcu- 
lation, resulting  in  an  overcharge  of  $140. 
as  the  respMident  ocmcedes.  The  j^dgmtnt 
ihotUd  therefore  be  modified  by  dedactia^ 
(hore/row  the  aiim  of  tHS  at  of  the  date  of 
its  entry,  and  as  that  modified  should  be  af- 
firmed, with  costs  to  the  guardian  ad  liteti^ 
against  the  plaintiff,  appellant, 

Orkjr,  Halcbt,  lAndom,  and  WeraeTr 

J  J,,  concur. 

O'Brien,  J.,  dissenting; 

The  judgment  in  this  caae  has  detf  rmined- 
that  the  plaintiff,  as  trustee  of  a  testamen- 
tary trust,  has  violated  tbe  provisions  of  the 
trust  instrument,  and  thus  is  guilty  of  ^ 
breach  of  the  trust  oommitted  to  its  charge- 
by  the  testator  and  the  oourt,  in  that  it  hoa 
suffered  the  capital  of  the  trust  fund  to  be- 
iinpnired  to  the  extent  of  nearly  $fl,000.  I 
think  that  this  conclusion  is  unjust  to  the 
plaintiff,  and  that  the  principle  decided' 
must  operate  unjustly  upon  alt  trustees  simi- 
larly situated;  and,  in  tbe  nature  of  things, 
there  must  be  numerous  trusts  to  which  tha- 
rulo  applies.  The  reasons  upon  which  thi* 
result  is  based  are,  ae  I  think,  strainni:  an^ 
tbe  argument  in  support  of  it  ii  baaed  upo» 
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theoriea  sod  epeculatiom  tbaX  may  be  cor- 
rect enough  for  ma  expert  or  trained  Snaji- 
cicr,  but  ace  of  vary  doubtful  utilitj  in  the 
practical  a^airs  of  lite.  The  only  violation 
of  the  truat  thai  the  plaintiff  has  be«ii 
charged  with  is  that  it  paid  over  to  the  de- 
fenoant  William  J.  Baker  annually  the  in- 
terest on  the  United  States  bonda  oonstitut- 
ing  the  capital  of  the  trust.  'Ihat  Is  literally 
the  full  extent  of  it«  offonding.  It  in  so  do- 
ing the  trustee  simply  obeyed  the  will  of  the 
testator,  it  ought  to  be  commeaKled,  and  not 
punished,  since  that  instrument  was  the 
diarter  that  prescribed  the  powers  ttnd  du- 
ties of  the  trustee  and  the  rights  of  the  bene- 
flciariea.  We  must  therefore  examine  that 
instrument,  in  order  to  see  whether  the  claim 
that  the  plaintiff  violated  any  of  its  terms  or 

Soviaions  has  any  support.  By  the  will  of 
mes  Baker,  who  died  in  187B,  a  thara  of 
the  estate  wa«  devised  and  bequeathed  in 
trust  tor  the  use  of  his  son,  the  dHfendant 
William  J.  Baker,  during  his  life,  with  re- 
mainder to  his  children,  who  it  seems  are 
the  infant  detendants  in  this  case.  The 
trustee  was  given  power  to  sell  the  property 
embraced  in  such  share  at  public  or  priva^ 
sale,  and  at  suoh  time  and  upon  such  terms 
as  he  might  think  best,  and  to  invest  the  pro- 
ceeds in  certain  securities  named,  among 
which  were  government  bonds.  The  testator 
thendirectA  the  trustee  "to  collect  and  receive 
the  income,  dividends,  and  profits  thereof, 
aod  apply  the  same  to  the  use  of  my  said 
son,  William,  during  his  natural  life,"  with 
remainder  to  his  children.  It  appears  that 
the  trustee  named  in  the  will  refused  to  act, 
and  that  the  person  appointed  in  his  place 
resigned,  and  that  by  an  order  of  the  court 
made  on  the  4tb  of  August,  18S2,  the  plain- 
tiff was  appointed  the  trustee  of  the  trust, 
and  there  was  passed  over  to  it  by  the  order 
the  ooi7>uj  of  the  fund,  oonaiRting,  with  a 
small  item  of  cash,  of  $60,000,  par  value,  in 
United  States  registered  4  per  cent  bonds, 
and  $31,000,  par  value,  registered  H  per 
cent  bonds.  The  latter  were  to  become  due 
in  1891,  and  the  former  in  1907.  These 
bonds  had  been  purchased  at  a  premium, 
which  amounted  in  all  to  about  $10,000. 
He  plaintiff  in  the  administratdon  of  the 
trust  paid  to  the  life  bemoficiary  the  interest 
collected  on  ttie  bonds,  and  no  more;  and 
iliis  is  the  only  act  claimed  to  be  in  violation 
of  ite  duty  as  trustee,  or  of  the  terms  of  the 
will  creating  the  trust.  A  government  bond 
is  a  contract  which  imports  a  loan  of  money 
by  an  individual  to  the  government  at  a 
stipulated  rate  of  interest,  payable  at  a  dee- 
i^nated  time  and  place.  The  "income  and 
dividends"  of  such  a  bond  is  generally  sup- 
poeed  to  be  this  interest.  It  is  entirely  safe 
to  say  that  this  was  the  sense  in  which  the 
testator  used  these  words.  The  words  of  the 
testator  should  be  understood  in  their  gen- 
eral and  popular  sense  unless  it  appears  that 
ho  used  thera  in  some  special  or  restricted 
sense.  When  the  testator  directed  the  crea- 
tion of  a  trust  consisting  of  these  bonds,  he 
knew  that  they  could  not  be  purchased  with- 
out payment  of  a  premium,  and  yet  he  di- 
rected  the  trustee  to  pay  the  income  and 


dividends  of  the  same  to  his  son.  It  seems 
to  me  that  no  fair  mind  can  entertain  any 
doubt  with  respect  to  the  intention  of  the 
testator  when  be  made  use  of  the  words  "in- 
come and  dividends."  Ue  intended  that  the 
lite  beneficiary,  hia  son,  should  be  paid  the 
interest  on  the  bonds.  Uut  the  decision  in 
imputee  to  him  quite  another  and 


differ  ei 


m,  whicli  ^ 


say 


entered  into  his  mind  at  all,  and  that 
is  that  he  intended  to  direct  the  trustee  to 
pay  to  hjs  son,  not  the  4  per  cent  or  4^  per 
cent  interest  collected  on  the  bonds,  but  3 
per  cent  or  such  other  reduced  rate  of  inter- 
est as  would  enable  him  to  provide  a  sink- 
ing fund  to  make  good  the  premiums  paid 
tor  the  bond*  when  Uieiy  matured.  To  say 
that  this  is  what  the  testator  intoided  when 
he  gave  the  iifcome  of  the  bonds  to  his  son 
for  life,  and  what  the  trustee  was  bound  to 
know  from  the  use  of  these  words  in  the  will, 
is  to  ignore  entirely  the  natural  and  general 
meaning  of  tJie  testator's  words,  and  to  give 
to  them  a  meaning  altogether  artificial.  The 
plaintiff  paid  over  the  interest  to  the  sou 
just  as  did  the  prior  trustee  who  formed  the 
trust,  and  it  seems  that  the  tatter  was  dis- 
charged, as  a  good  and  faithful  servant  ot 
the  court,  by  the  same  order  that  appointed 
the  plaintiff.  The  Isjtter  might  very  well 
suppose  that  it  could  not  be  siU)ieoted  to  loss 
and  censure  by  the  court  tor  following  a  line 
of  conduct  that  had  been  approved  in  the 
case  of  its  predecessor  ia  the  trust. 

The  plaintiff,  in  assuming  the  duties  of 
trustee,  had  the  right  to  rely,  not  only  upon 
the  order  of  the  court  conferring  the  ap- 
pointment, which  was  in  t^e  nature  of  an 
adjudication  of  the  question  in  the  very  case 
(ft*  Tnlmage,  160  N.  Y.  612,  515,  55  N.  E. 
278),  but  upon  the  general  rules  of  law  as 
announced  in  the  decisions  of  this  court. 
It  is  no  part  of  the  functions  of  courts  to 
make  new  laws,  and  theoretically,'  at  least, 
they  cannot  and  do  not.  They  simply  decide 
what  the  law  is  and  always  was,  upon  a  giv- 
en state  of  facta.  Assuming  Uiat  proposi- 
tion to  be  correct,  it  is  clear  that  the  plain- 
tiff, in  paying  the  interest  on  the  bonds  to 
the  life  beneficiary,  violated  no  provision  of 
the  trust  instrument,  but,  on  the  ccHitrary, 
executed  the  will  and  intention  ot  the  testa- 
tor according  to  the  law  of  the  land,  as  ex- 
pressed and  defined  in  at  least  two  recent  de- 
cisinns  of  this  court:  UcLovtk  v.  Sunt, 
154  N.  Y.  179,  38  L.  R.  A.  230,  48  N.  K.  548; 
Re  Htiyi,  160  N.  Y.  607,  48  L.  R.  A.  126,  56 
N.  K  2B2.  In  the  case  last  cited  nearly 
9245,000  of  the  trust  fund  had  been  paid  in 
premiums  upon  bonds,  and  the  life  tenant 
was  a  daughter.  Tn  the  case  first  cited  the 
life  tenants  were  grandchildren.  In  the  case 
at  bar  Uie  life  tenant  is  a  son,  and  the  re- 
maindermen hie  children.  The  direction  In 
each  of  the  three  wilts  to  the  trustees  is  sub- 
stantially the  same.  It  was  to  pay  to  the 
life  tenant  the  income  of  the  bonds  during 
the  term  of  the  trust,  with  remainder  to  oth- 
ers. But  it  was  held  in  both  cases  cited 
that  it  was  the  duty  of  the  trustee  to  pay 
the  full  interest  collected  upon  the  bonds  to 
the  life  tenant;  and  tliat  is  precisely  what 
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the  trustee  has  done  in  the  case  at  bar,  and 
for  which  the  deciHion  imputes  to  it  a  breach 
ol  duty  and  &  violation  of  the  trusC 

Jlaintiff  fallowed  the  law  as  stated  in  these 
ocisions.  If  it  made  a  mistalce  in  doin 
it  must  be  becnuie  the  law  as  there 
nounced  was  wrong.  An  attempt  has  been 
made  to  draw  som^  distinction  between  the 
ca»«e  cited  and  the  one  at  bar,  but  the  argu- 
ment in  that  respeFt  is  BO  attaiuated  and 
fanciful  that  I  will  not  undertake  to  state 
In  m7  opinion,  there  ia  no  distinction  what- 
ever,  and  no  inquiring  mind  open  to  coj 
tion  will  be  able  to  perceive  or  state  1 
such  a  waj  as  to  command  asssnt.  The  de- 
cisions of  this  court,  which  embodj,  not  only 
a  rule  of  property,  but  a  rule  of  conduct  tor 
the  guidance  of  trustees,  should  not  be 
changed  fov  light  or  transient  causes.  The 
notion  that  the  premiums  upon  bonds  should 
be  borne  by  the  life  tenant,  and  not  bj  the 
reniaimtermsn,  is  not  in  itself  so  clear,  nor 
in  its  operation  so  equitaUe,  as  to  justify 
a  departure  from  precedents.  The  purchase 
of  government  bonds,  bearing  a  low  rate  of 
interest,  at  a  premium,  was  for  the  benefit 
of  the  remainderman,  rather  than  the  life 
tenant.  The  income  of  the  latter  was  not 
enhanced,  but  the  security  of  the  farmer  was 
made  stable  and  certain.  In  such  cases  the 
life  tennnt  should  receive  the  interest  with- 
out reduction,  unless  the  teatsitor  has  direct- 
ed otherwise  in  his  will. 

But,  quite  independent  of  this  question, 
there  Is  another  feature  of  the  case  which 
seems  to  me  to  be  even  more  unjust  to  the 
trustee.  The  trust  is  still  in  o^ration,  and 
the  action  was  for  an  intermediate  account- 
ing. The  parties  are  the  trustee,  the  life 
tenant,  and  his  two  children,  who  are  enti- 
tled to  the  remainder.  The  action  was  sent 
to  a  referee  to  hear  aod  deitermine.  In 
report  the  findings  of  faot  and  concliuions  of 
law  are  separately  stated.  On  the  trial  the 
plaintiff's  counaet  requested  the  referee  to 
rule  and  deride  that  the  life  tenant  should 
be  adjudged  liable  to  refund  any  inc 
which  has  been  paid  to  him,  and  which 
should  have  been  set  apart  by  the  trustee 
a  sinliing  fund,  to  be  Sidded  to  the  principal, 
and  that  the  trustee  might  deduct  such  in- 
come improperly  paid  to  the  life  tenant  fnom 
any  payments  of  income  thereafter  payabit 
to  him.  The  referee  refused  to  so  And  oi 
decide,  on  the  ground  that  it  was  not  with- 
in the  issues  in  the  action,  and  tiie  plaintiff 
excepted  to  this  ruling.  I  think  this  ruling 
was  error  for  which  tJie  judgment  should  be 
reversed.  There  were  really  no  issues  in  t^e 
case.  All  the  psrties  were  before  the  courts 
and  all  prayed  that  an  accounting  be  had, 
llie  life  tenant  did  not  allege  in  his  answer 
tbat  he  had  been  paid  too  much,  nor  did  the 
infant  defeadaots  allege  that  their  father 
had  been  paid  more  than  he  was  entitled  to. 
The  question  of  overpayments  to  the  life 
tenant  was  not  raised  by  any  pleading,  but 
by  the  court  without  pleading,  as  it  doubt* 
less  might.  But  the  whole  case  was  before 
the  court,  and  it  wa«  not  embarrassed  by 
any  issues  whatever.  It  had  the  power  to  do 
justice  to  the  trustee  as  well  ae  io  the  bene- 
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ficiaries.  If  the  life  tenant  had  lieen  paid 
too  much,  the  court  had  ample  power  to  or- 
der him  to  restore  the  excess  to  the  trust 
fund,  or  to  permit  tiie  trustee  to  deduct  suck 
excess  from  any  paymenta  made  to  him 
thereafter.  The  court  should  not  have  per- 
mitted the  life  tenant  and  the  remainder- 
men, his  two  children,  to  oombine  and  take 
from  Hie  private  property  of  the  trustee 
nearly  te.OOO  for  no  other  reason  than  that 
the  latter  made  a  mistake  in  assuming  that 
the  direction  in  the  will  to  pay  income  au- 
thori!;ed  it  to  pay  the  full  interMt.  The  rul- 
ing of  the  learned  referee  is  not  calculated, 
as  it  seems  to  me,  to  promote  common  hon- 
esty or  commercial  morality  on  the  part  ol 
the  lieneficiariee  of  a  trust  when  dealing  witii 
ttieir  trustee.  The  latter,  beyond  all  ques- 
tion, acted  in  good  faith,  and  the  court  had 
ample  power  to  protect  it«  own  officer.  If 
there  was  a  mistake,  clearly  the  life  tenaiit 
was  the  beneficiary  of  it  He,  as  well  as 
the  trustee,  was  in  the  attitude  of  asking 
the  court  to  do  justice;  and,  unless  I  am 
greatly  mistaJieii,  the  court  had  full  power 
in  that  reepect,  and  should  have  ruled  as  re- 
quested. The  judgment  should,  tor  theee 
reasons,  be  reversed. 

Onllen,  J.,  not  sitting. 


City  of  ROCHESTER,  Retpt^ 


Robert  WEST,  Appt. 
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er    anthorltr    to    Ileenae    blll- 

■ostera,  and  preacrltw  tbs  terms  and  condi- 
tions upon  whlcb  any  sncb  license  sball  be 
granted,  inclndes  power  to  regulate  tbe  belsbt 
of  boards  erected  for  the  purpose  of  bill- 
posting,  BO  tsr,  St  least,  as  such  reguJstlw  Is 
□eceasarj  to  tbe  safstr  or  welfare  of  tbu  In- 
babiteuts  of  tbe  clCj  or  petaons  psssliiK  alone 
the  street. 

t.  Iilabllltr  for  creatine  •  billboard  t> 
eseeaii  o(  tbe  helK^t  aathorlsed  hy 
ordlaKBce  la  not  controlled  br  tbe  taet  that 
DO  iDjor;  has  oceorred  bj  reason  tbereol.  or 
tbst  It  la  Improbable  tbat  onr  such  Injnrr 
will  occur  tberefrom. 

t.  An  ardin>nee  llmltlnK  tbe  belKkt  •( 
blllbonrdB  to  6  feet  onless  permission  te 
Fined  that  belgbt  la  eipreaalT  given  br  the 
common  council  Is  not  unreasonable  or  an  Ml- 
dne  restraint  of  a  lavfol  trade  or  buslneas. 
Dor  a  restraint  upon  s  lawful  and  beneSclal 
UBS  of  private  propertj. 

(November  20,  ISOO.) 


Court,  Fourth  Department,  affirming  a  judg- 
ment of  tlie  Monroe  County  Court,  which  in 
turn  affirmed  a  judgment  of  the  Police 
Court  of  Rochester  convicting  defendant  of 
violating  an  ordinance  regulating  the  post- 
ing of  bills.     Affirmed. 

NOTK. — For  another  ease  In  tbls  aeries  as  to 
cooatltutlODallt)'    of    ordinance    renilatlna    Ibe 
erection  of  blltboards.  see 
(Kan.)  20  L.  B.  A.  <S2. 
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Statement  by  lUrtla,  J.; 

The  d^endant  i*  the  locaJ  manager  of  a 
eorporatioa  known  aa  the  "Rochester  Bill- 
postinff  Company,"  and  was  arrested  April 
30,  1S07,  charged  with  the  vitiation  of  ji  8 
and  S  of  an  ordiaaaoe  of  the  dty  of  Rochea- 
ter  entitled  "An  Ordinanoe  Relating  to  Bill- 
posting  and  Billboards,"  adopted  by  the  com- 
moa  council  of  the  city  Deoember  22,  1890. 
Thorn  ECctioDB  are  aa  follow* : 

"Sec  8.  No  peraoD  aball  hereafter  erect 
any  billboard  more  than  6  feet  in  height 
within  the  city  of  Rochester  without  permis- 
aioo  of  the  common  council.  Every  appli- 
cant for  permission  to  erect  a  billboard  more 
tliaa  6  feet  ia  height  within  aaid  city  is  re- 
quired to  give  one  week's  notice  in  writing, 
Ersonally  or  by  mail,  of  auch  application  to 
B  owners,  occupanta,  or  agents  <rf  all 
fcouKs  and  lota  within  a  diatance  of  200  feet 
from  w4iere  such  bdllboard  ia  to  be  erected. 
No  auch  application  shall  be  considered  by 
the  common  council  without  verified  proof 
of  the  service  of  tlie  notice  herein  described, 
or  the  written  consent  of  such  owners,  occu- 
pants, or  agents  to  the  erection  of  said  bill- 

"Sec.  S.  No  feiiM  or  other  structure  with- 
in said  city  shall  be  need  aa  a  billboard  with- 
out the  consent  of  the  oommoti  council. 
The  same  notice  and  proof  required  by  !  8 
of  this  ordinance  shall  be  necessary  to  <^tain 
the  consent  of  the  common  council  to  use 
auch  fence  or  structure  aa  a  billboard." 

Section  10  provides  for  a  flue  in  case  of  a 
violation  of  any  of  the  provisions  of  the  ordi- 

It  is  admitted  that  the  defendant  on  April 
26,  1897,  erected  a  tHUbosTd  more  than  6 
feet  in  height  on^emisee  fronting  oa  Lake 
avmue,  between  White  and  Spencer  streets, 
and  buck  of  the  street  line,  without  taking 
any  of  the  st«pe  provided  for  by  tbe  forego- 
ing ordinance.  It  was  also  conceded  that 
"such  billboard  was  erected  upon  lands 
leased  by  the  said  Rochester  Billposting 
Company,  and  that  such  billboard  was  well 
conatnict«i,  of  new  material,"  and  "that, 
out  of  fl.OOO  poetera  put  up  each  week  for 
forty  weeks  of  the  year,  not  more  than  400 
would  go  upon  a  biUlward  6  feet  high,"  The 
ease  was  submitted  to  the  police  justice  up- 
on these  facts,  no  other  testimony  being  tak- 
en, and  on  June  4th  judf^ment  was  entered 
against  the  defendant  for  the  sura  of  $6.  On 
appeal  the  oountv  court  affirmed  the  Judg- 
ment The  appellate  division  affirmed  the 
judgment  of  the  county  court,  and  allowed 
an  appeal  to  this  court,  certifying  the  follow- 
ing questions:  "First,  whether  or  not  the 
common  council  of  the  city  of  Rochester  has 
authority,  under  subdivision  21  of  !  40  of  its 
eharter,  to  pass  the  ordinance  under  consid- 
eration in  this  casei  seoond,  whether  or  not 
the  ordinance  in  question  ia  not  an  unrea- 
aonable  and  an  undue  reetraint  upon  a  law- 
ful trade  and  business,  and  also  a  restraint 
upon  the  lawful  and  beneficial  use  of  private 
property." 

.Vr.  Jokn  R.  FknmliiK,  for  appellant: 
The   legislature   baa   not   granted   to  the 
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plaintiff's  common  council  the  right  or  au- 
thority to  pass  BD  ordinance  regulating  bill- 
Penal  statutes  are  to  be  ooostrued  strict- 
ly, and  not  extended  by  implication. 

Sell  V.  Dole,  11  Johns.  173;  Ifyers  v.  Fat- 
ter, 6  Cow.  507 ;  Bridgeicater  d  U.  PI.  Rood 
Co.  V.  Robhmt,  22  Barb.  062;  People  v.  Ru- 
seTiberg,  138  N.  Y.  410,  34  N.  E.  2S5. 

Statute  which  prescribe  the  manner  in 
which  persona  shall  use  their  private  prop- 
erty, or  restrict  and  regulate  the  disposition 
thereof,  are  against  common  right,  and  must 
be  strictly  construed. 

Bamneji  v.  Oould,  57  Barb.  3B8 ;  Jfaa  York 
Port  Ward«ru  v.  Cartv^M,  4  Sandf.  236. 
A  statute  or  municipal  ordinance  in  dero- 
gation of  the  common  law  ia  not  to  be  ex- 
tended beyond  the  natural  Import  of  its  lan- 
guage, by  construction. 

Eardy  v.  Braoklg*,  7  Abb.  N.  C.  403; 
Oiinhoffl  V.  Roeli«»ter,  6  Cow.  462;  People  e» 
rel.  Hoffman  v.  Vew  York  Bd.  of  Edu.  143 
N.  Y.  82,  37  N.  E.  (37;  Hickak  v.  PUitta- 
bMrgh,  16  Barb.  43Si  BaUtead  v.  Heio  York, 
3  N.  Y.  430;  Orealer  »eio  York  Athlelio 
CUib  V.  Wvrater,  IB  Misc.  445,  43  N.  Y. 
Supp.  703. 

The  ordinance  does  not  fix  rules  or  under- 
take to  regulate  billboards,  but  oOmmita  to- 
the  arbitrary  will  of  the  plaintifT's  common 
council  the  right  to  grant  to  or  withhold 
from  persons  in  every  way  equal  and  ot 
egual  right,  a  permit  or  consent  to  erect  » 
bill -board- 
Municipal  ordinances  of  such  character 
principle,  and  open  the  door 


to  political   vice  and   corruption,- and  hav* 
been  repeatedly  condemned  by  court«. 

BaltimorejT.  Radecke,  49  Md.  217,  33  Am. 


Rep.  239;  Tick  Wo  v.  Bopkim,  113  U.  B. 
360,  30  h.  ed.  220,  6  Sup.  Ot.  Rep.  1064; 
Richmond  v.  Dudley,  129  Ind.  112,  13  L.  R. 
A.  587,  28  N,  E.  312;  Barthet  v.  Vmo  Or- 
leang,  24  Fed.  fi63 ;  Slate  v.  Mahner,  43  La. 
Ann,  49B,  0  So.  480;  Newton  v.  Belger,  143 
Mass.  .^08,  10  N.  E.  464;  Bills  v.  Ooaken,  117 
Tnd.  221,  3  L.  R.  A.  261,  20  N.  E.  IIS;  Rff 
Fraeee.  03  Mich.  396,  30  S.  W.  72 ;  Attder- 
ion  V.  WeUinqton,  40  Kan.  173,  2  L.  R.  A. 
110,  10  Par.  719;  Chicago  v.  Trotter,  136  111. 
430.  2fi  N.  E.  S.lfl. 

Ur,  P.  M.  Freneh,  for  respondent: 

The  diarter  of  Rochester  ^vee  its  oonn- 
cil  the  right  to  enact  an  ordinance  on  tho 
subject  of  billpoBtere  and  billboards. 

The  powers  possessed  by  municipal  corpo- 
rations are  "those  granted  in  express  words, 
thoee  necessarily  or  Mrly  implied  in.  or  in- 
cident to,  the  powers  expressly  granted,  aiid 
those  Rssential  to  the  declared  objects  and 
purposes  of  the  corporation. — not  simply 
convenient,  but  indispensable." 

Dill.  Mun.  Corp.  4th  ed.  i  89. 

Tbe  ordinance  in  question  is  nothing  more 
than  prescribing  "the  terms  and  conditions 
upon  which  any  sudi  license  shall  be  grant- 
ed," and  "regulating  billposters  and  bill  dis- 
tributors" by  fixing  the  method  in  which 
their  posters  and  advertising  matter  shall  be 
displayed.  Tbe  ordinance  flrst  provides  for 
granting  a  license  for  carrying  on  the  busi- 
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new,  and  then  provideH  thi^  no  billboard 
more  tbtui  6  feec  in  beight  ituJl  b«  erected 
without  further  pernuaaioo. 

Oronin  t.  People,  92  N.  Y.  818,  S7  Am. 
Kep.  Sfl4. 

Municipal  ordinance*  paaMd  Inpnnuanee 
of  authority  from  the  legiBtature  have  the 
force  of  law,  and  are  as  i^liKatorf  aa  if  en- 
acted bv  the  l^siature  itseli. 

Buffalo  T.  Nao  York,  L.  B.  d  W.  R.  Co. 
1G2  N.  Y.  276,  46  N.  E.  406. 

The  ordinance  is  valid  beeauae  It  in  a 
proper  exerdae  of  the  polics  power  and  ia 
reaaonnble. 

Dill.  Mun.  Corp.  |  141 ;  Colon  r.  Liti,  163 
N.  Y.  188,  47  N.  E.  302;  Cronin  ».  People, 
82  N.  Y.  318,  37  Am.  Rep.  964;  People  ea 
rti.  Bchfcab  v.  Orant.  126  N.  Y.  473,  27  N. 
E.  904;  People  ex  rel.  Cvmitky  v.  Wuriter, 
14  App.  Div.  656,  43  N.  Y.  Supp.  1088. 

Hartlj^  J.,  delivered  the  opinion  of  the 

Whether  this  appeal  abould  be  austalned 
dependa  wholly  upon  the  validity  or  invaltdlty 
of  an  ordinance  of  the  plaintiff  which  forbida 
the  erecUoR.  within  ita  limita,  of  billboarda 
more  than  6  feet  in  height  without  the  con- 
tent of  the  common  council.  By  ita  charter 
the  DiaintifT  wks  authoH):ed  "to  Iteenae  and 
^regulate  tMllposMra  and  bill  diatribntora  and 
sign  advertiaing,  and  to  prescribe  the  terma 
and  conditions  upon  which  any  auch  licenao 
ahall  be  granted,  and  to  probibit  all  unli- 
censed persona  from  acting  in  auoh  capaci- 
ty." Laws  1880,  chap.  14,  t  40,  subd.  2!.aa 
atnenried  by  Lawa  1864,  chap.  28,  f  9.  We 
think  thia  statute  conferred  upon  the  com- 
mon council  of  the  city  authority  to  regulate 
boards  erected  for  the  purpose  of  billpost. 
ine,  BO  far,  at  least,  as  aucQ  regulation  was 
neceasary  to  the  aafety  or  welfare  of  the  !n- 
habitanta  of  the  city  or  persona  passing 
along  ita  atreeta.  That  ia  preciaely  what  the 
ordinance  In  question  waa  intended  to  ao- 
oompliah.  Tb  regulate  is  to  govern  by,  or 
eubjtyrt  to,  certain  nilee  or  restrictions.  It 
Implies  a  power  of  restriction  and  reetraint, 
not  only  an  to  the  manner  of  conducting  a 
apecifipd  bueinesa,  but  also  as  to  the  erection 
in  or  upon  which  the  businesa  ia  to  be  con- 
ducted. Oronin  v.  People,  82  N.  Y.  318,  32], 
37  Am.  Ttep.  5(14. 

Kor  do  we  think  that  the  appelTant'a  claim 
that  thia  statute  waa  unauthorised  can  be 
■uetained.  It  ia  obrioua  that  its  purpose 
was  to  allow  the  common  council  to  provide 
for  the  welfare  and  safety  of  the  community 
in  the  municipality  to  which  it  applied.  If 
the  dpfendfint'H  authority  to  erect  billboarda 
waa  wholly  unlimited  aa  to  height  and  di- 
tnenfiions,  they  might  re<idi!y  become  a  con- 
stant and  continuing  danger  to  the  Iive«  and 
persona  of  those  who  should  pass  along  the 
street  in  proximity  to  them.  That  the  leg- 
islature bad  power  to  pass  a  statute  author- 
izing the  city  to  adopt  an  ordinance  which, 
if  enforced,  would  obviate  that  danger,  we 
have  no  doubt.  Nor  was  it  in  conflict  with 
any  provision  of  the  state  or  Federal  Con- 
ntiliiticin.  The  fact  that  no  injury  has  oc- 
curred by  reason  of  the  erection  of  the  bill- 
63  L.  R.  A. 


not  to  be  determined  by  what  has  been  don* 
in  any  particular  instanoe,  but  by  what  may 
be  done  under  it,  Stuart  v.  Palmer,  74  N. 
Y.  1S3,  30  Am.  Reip.  2»ii:  Oilmait  v.  Tucker, 
128  N.  Y.  190,  200,  13  L.  B.  A.  304,  2S  N.  E. 
1040. 


from  ita  effect  in  a  particular  case,  but  upon 
its  general  purpose  and  ita  efficiency  to  effect 
that  end.  When  a  atatute  ia  obviously  in- 
tended to  provide  for  the  safety  of  a  oom- 
munity,  and  an  ordinance  under  it  ia  rea- 
sonable and  In  compliance  with  ita  purpose, 
both  the  statute  and  the  ordinance  are  law- 
ful, and  mn»t  he  sustained.  Carthage  r. 
Frederick,  122  N.  Y.  268,  10  L.  R.  A.  178,  2B 
N.  E.  480;  People  ea  rel.  Oak  Htil  Cemetery 
4«ao,  T.  Pratt,  129  N.  Y.  68,  29  N.  E.  7; 
Jfev)  York  t.  Dry  Dock,  B.  B.  &  B.  R.  Co. 
133  N.  Y.  104,  30  N.  E.  S63;  Roehetter  t. 
Bimpton,  134  N.  Y.  414,  31  N.  E.  871;  Peo- 
ple V.  ffo-mor,  149  N.  Y.  196,  204,  31  L.  R. 
A.  689,  43  N.E.  641. 

We  are  of  the  opinion  that  this  ordinance 
is  reasonable;  that  the  legislature  author- 
ized ita  adontJon;  that  the  statute  in  purau- 
ance  of  which  it  waa  paased  was  valid ;  and, 
ponsequently,  tnat  the  defendant's  appeal 
cannot  be  sustained. 

It  follows  that  the  judgment  appealei 
from  should  be  affirmed.  The  queations  ear- 
tifled  to  thta  court  are  answered  as  follows: 
(1)  The  oommon  oouncil  of  the  city  of  Roch- 
ester had  authority,  under  its  charter,  to 
pass  the  ordinance  under  oonsideratlon.  (2) 
The  ordinance  in  question  is  not  unreaaona- 
ble  or  an  undue  reatraint  of  a  lawful  trade 
or  business,  nor  a  reetraint  upon  the  lawful 
and  benefleial  use  of  private  property. 

O'Brien,  Bartlett,  Halsht.  Vama, 
and  Lnndon,  JJ,,  ccnoeur;  F»rker,  Ch.  J., 

not  sitting, 


Mary  T.  UPPINQTON,  Appt., 
atj  of  NEW  YORE,  Retpt. 

{lOB  K.  T.  223.) 

1.  A  nanlclpalltT  ta  not.  In  tke  cob- 
■trsctlon  ot  m.  aeirer.  oblliied  st  Ita  pfrll 
to  select  the  b«at  poaalble  route,  or  to  adopt 
the  beat  poaalbLe  plBu,  provided  the  roots  ■•- 
le4:ted  and  tbe  plan  adopted  are  reasaaablj 
■afe. 

Z.  A  plaa  f«r  tbe  eanalFBotloa  of  m 
■ewer  la  not  abown  to  be  defective  b7 

the  fact  that  tbe  dty  engineers  pipect  tbat 
there  will  be  acme  Inlnrr  to  sidewalks  and 
stoops  from  Ita  ereetlon. 
S.  %Vlien  a  eitt  bavlaa  power  t«  poa- 
tra(*t  far  tbe  coaatructlDD  of  a  aewar 
enter*    Into   a    eontraot   witli    compotsnt 


llab[tliy   of  citr   for  Besllsent 
lewer.  see,  In  this  series.  Nadi- 
Tiiie  V.  uomer  rienn.)  T  L.  R.  A  4S5,  and  male; 
&e;n)oar  v.  Cumnina  (lad.)-  B  L.  R.  A  136,  and 


Uppikoton  t.  Nbw  Tokk. 
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roDtracton  io]ng  Kn  Indepcnilmt  buslnesa, 
wbo  tgrtt  to  furnish  tbe  uecesuiry  miteclalB 
and  labor,  uid  [nikr  tbe  entlra  ImpraTement. 
■ccordlnK  to  BpecUlcBttoiiii  prepared  In  ad- 
vaucF.  for  a  lump  mm  or  Its  equlvalear.  tbe; 
are  Indetiendtnt  contractora. 
*.  The  reaervAtloB  br  ■  manlelpalltr, 
IM  IrttlnK  ■  Bcwvr  coBlract,  of  Ihe 
rlKl>t  1o  ehanse.  Inspect,  aad  anper- 
▼lae  to  tbe  extent  neceaaar;  to  produce  the 
reanit  Intended  bf  tbe  contract,  will  not  ren- 
der II  liable  ror  negllsence  ol  tbe  Independent 
contractor,  wblcb  results  In  Injurj,  provided 
tb*  plan  li  leaeonablj  aale.  tbe  work  la  law- 
fnl,  li  not  ■  nulaanee  wben  cooDleted.  and 
there  li  no  Interferenc*  tberewltb  by  munici- 
pal offlccra. 

(Janaarj  S,  1901.1 

APPEAL  ly  plaintiff  from  »  judgment  of 
the  Appellate  DiTiaioa  of  the  Sufn^me 
Ooiirt,  Second  Departaient,  affirming  a  judg- 
ment of  a  Trial  Term  for  Kings  County  in 
tevoT  of  defendant  in  an  action  brought  to 
reciTver   damafree  for   injuries  to  plaintiff's 

Sroperty  by  the  alleged  negligent  eonstruo- 
lon  of  ft  aewer  by  defeodant.    Affirmed. 

Statement  by  Vkam,  J.t 

This  action  was  brought  I:?  aa  ainitting 
owner  upon  Greene  avenue,  in  the  borough 
^  Brooklyn,  to  reoovET  dams^  alleged  to 
bar*  been  sustained  from  injuries  to  her 
bouM  through  the  construotion  of  a  seweir 
^  means  of  an  open  trenoh  in  aoJd  street 
nie  sewer  is  known  as  a  "reJief  sewer,"  laid 
-to  carry  otT  surface  water  which  aft«T  heavy 
•torma  flooded  a  portion  of  the  dty  quite  re- 
mote  from  the  plaintiff's  property.  Upon 
the  trial  there  was  eridenoe  tcoding  to  show 
ihat  tit*  trendi  dug  for  the  purpose  of  lav- 
ing the  sewer  caused  the  ground  to  settle 
in  front  of  the  plaintiff's  premises  and  in- 
jured her  house  to  the  extent  of  $1,600,  as 
Maimed  by  her,  altlHnigh  the  jury  upon  the 
-flrst  trial  aascMed  her  danutgen  at  Uie  sum 
of  $500.  The  verdit*  was  set  aside,  how- 
over,  upon  s^peal,  and  a  new  trial  was 
pant«d,  on  tlie  ground  that  she  bad  not 
made  out  a  oauie  of  action.  Upon  the  eee- 
ond  tj'ial,  whidi  is  now  under  reviatv,  the 
•atne  facte  appeared,  and  at  the  close  of  all 
the  evidence  the  tjial  judge  directed  a  ver- 
dict for  the  defendant.  Greene  avenue  is  a 
ftublic  street  70  feet  wide,  and  36  feet  from 
«iirb  to  curb.  It  is  well  built  up  with  dwell- 
inge  upon  either  side,  ranging  from  2)  to  3) 
•tories  in  height.  The  most  of  the  buildings 
•taad  back  ten  feet  from  the  line  of  tne 
atreet,  while  some,  including  that  of  the 
^aintiff,  stand  iq>on  tbe  Iin&  The  vM  un- 
der the  street  is  compact  gravel  and  sand, 
and  contains  bowldera,  some  oif  which  are  4 
or  5  feet  in  diameter.  The  depth  of  the  ei- 
oavation  in  front  of  the  plaintiff's  premises 
waa  about  35  feet,  the  width  at  the  top  18 


feet,  and  the  eewer  waa  10  feet  in  diameter, 

«-hen  meaaured  inside.  The  entire  length 
of  the  aewer,  including  branches,  was  more 
than  3  miles,  but  for  the  most  of  that  dis- 
tance the  diameter  ranged  from  5  feet  to  IZ 
inches,  although  for  a  "art  of  the  way  it  waa 
from  12  to  1.^  feet-  The  work  was  let  to  the 
firm  of  Jamee  J.  Moran  &  Co.,  who  agreed 
to  construct  Uie  sewer  according  to  the 
specifications,  and  furniah  all  the  materials 
and  labor  required,  for  a  givem  sum  per  run- 
ning foot,  varying  with  the  size.  The  mMb- 
od  of  construction  provided  by  the  gpeciflca- 
tinns  was  through  aji  open  trench,  to  "he- 
opened  1  foot  wider  on  each  side  than  the- 
exterior  diameter  of  the  sewer,"  which  waa 
to  he  12  feeL  The  sides  of  tbe  ejicavation 
were  to  be  "supported  with  suitable  plank 
and  shoring  whenerver  necessary."  Tbe  con- 
tractors  were  required  at  their  own  expenao 
to  "shore  up,  protect,  restore,  and  make 
good,  as  may  be  necessary,  all  building*, 
walls,  fences,  or  other  properties  which  may 
be  disturbed  or  injureo  during  the  progreea 
of  tiie  work;"  "to  do  everything  necessary 
to  proteot,  support,  and  sustain  the  build- 
ings OD  both  sides  of  the  street;"  and  wero 
to  "be  held  responsible  for  at!  damages 
which  may  happen  to  neighboring  proper- 
tiea."  A  sufficient  quantity  of  timber  and 
plank  was  to  be  kept  constantly  upon  th» 
ground  and  used  "eui  required  for  braeincr 
and  sheathing  the  sides  ot  the  excavation-*' 
Before  breaking  ground  written  notice  of  at 
least  twenty-four  hours  was  to  be  given  to  all 
persons  whose  interests  might  be  affected  1^ 
operations  under  the  contract  ITie  cob- 
tractors  were  to  promptly  remove  the  sur- 
plus earth,  relay  cross  walks,  replace  broken 
sttmes,  regrade  and  repave  the  streets  to  the 
extent  required  by  the  work,  and  keep  the 
materials  eicavated  so  trimmed  as  to  he  of 
as  little  inconvenience  as  poasible  to  the  pub- 
lic and  the  adjoining  tenants.  All  damage* 
resulting  to  buildings,  etc.,  through  the  neg- 
ligence of  the  contractors,  were  to  be  paid  by 
them,  sTtd  they  were  required  to  give  a  bond 
to  indemnify  the  city  against  all  suit« 
brought  on  account  of  injuries  sustained 
through  tbe  construction  of  the  work,  "or 
by  or  on  account  of  any  act  or  omission  of" 
the  contractors  or  their  agents.  In  addition 
to  this,  the  city  was  aitthorized  to  retain 
enough  money  otherwise  going  to  the  con- 
tractors to  make  good  all  loesee  to  third  per- 
sons. The  city  engineer  was  to  "have  the 
right  to  regulate  the  excavation,"  and  not 
"more  than  400  feet  of  trench"  was  to  be 
opened  at  one  time  without  his  permisnon, 
while  the  oommissioner  of  city  works  waa 
authorized  to  "change  at  his  discretion  the 
amount  of  all  the  various  kinds  of  work  and 
materials  and  struuturee."  The  contract- 
ors were  required  to  obeerve  all  the  ordinan- 
ces of  the  common  council  In  relation  to  ob- 


wole;  Bnlcer  r.  Eden  (Me.)  B  L-  R-  A-  ZOS. 
and  Hughes  v.  Anbnm  (N.  Y.)  49  L,  H.  A.  639. 
For  other  casea  In  this  aeries  sa  to  llablMtr 
tor  acta  of  Independent  contractors  generallT, 
■ee  St-  LoniB,  1.  it.  *  8.  R.  Co.  v.  Yonly  (Ark.) 
«  L.  B.  A  604,  and  note;  Leavltt  v.  Bangor  A 
A.  R.  CD.  (ltt.1  Se  L.  B.  A.  882:  Berg  v.  Par- 
•ooa  (N-  Y.i  41  L.  B.  A.  sei :  Norfolk  *  W.  B. 
•■L.ILA. 


Co.  V.  Stevens  (Ya-t'4e  L.  R.  A.  8ST :  Sanford 
V.  PawtQckat  Street  R.  Co.  (R.  I.)  S3  L.  R.  A. 
BS4:  Smith  V.  Beniek  (Hd-)  43  h.  B.  A.  ITT; 
and  Boomer  v.  Wilbur  (Maai.)  08  L.  B.  A.  ITS. 
For  exceptions  to  tbe  rule  that  a  maater  la 
not  liable  for  the  acts  of  an  Independent  con- 
tractor, aee  Peerless  iStg.  Co.  v.  Easier  (Hlch.) 
sate,  2BS,  and  foetitota  therato. 
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New  Toxk  Court  of  Appkau. 
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Btnictiag  the  atreeta,  and  "in  all  cases  of 
Tock- bias  ting  the  bluat"  waa  "to  be  careful- 
ly covered  with  he&vy  timber,  accordiDg  to 
the  ordinances  of  the  cotninon  council"  relat- 
ing to  the  subject,  "which  ordinojicea  ehaJl 
be  strictly  observed."  If  any  person  em- 
ployed by  the  contractor  should  "appear  to 
the  engineer  to  be  incompetent  or  disorder- 
ly," he  was  to  be  discharged,  and  not  em- 
ployed again  without  permission.  The  en- 
gineer, with  the  consent  of  the  eommiflsion- 
ei,  had  power  "to  vaiy,  extend,  or  diminish 
the  quantjty  of  woric  during- it«  progreea 
without  vitiating  the  contract."  It  was  al- 
so provided  that  "all  explanations  and  di- 
rectionH  necesHBjy  to  the  carrying  out  and 
completing  Ba.tisfa«tority  the  different  de- 
scriptions of  work  contemplated  and  provid- 
ed lor  under  this  contraot  will  be  given  by 
said  engineer."  The  city  had  tJie  right  to 
inspect  the  work  and  materiaJs  to  see  that 
they  corresponded  with  the  speciScations. 
Any  ma-teriaJs  or  implements  brought  upon 
the  ground  which  the  engineer  "should 
dean  to  be  of  improper  description  or  im- 
proper to  be  used  in  the  woric"  were  to  be 
removed  forthwith.  The  oontra^tors  were 
to  have  charge  of  and  be  responsible  for  the 
entire  line  irf  work  until  itsi  completion  and 
acceptance,  aitd  were  not  to  bo  paid  for  any 
part  thereof  until  the  whole  sewer  was  fin- 
ished. Hie  specifications  contained  many 
provisions  relating  to  details  of  the  work 
that  are  usually  found  in  municipal  coa- 
tracta  for  the  building  of  sewers.  The 
plaintifF'i  lot,  as  daecrilwd  in  her  deed,  be- 
gins at  a  fixed  point  "mi  the  southerly  side 
of  Greene  avenue,"  and  the  third  course  run* 
"to  the  southerly  side  of  Greene  avenue,  and 
thence"  by  the  fourth  course  "westerly  along 
Greens  avenue  to  the  pla^e  of  be^nning." 
Tlie  house  on  said  lot  consisted  of  three  stor< 
ies  and  a  basement,  and  cost  $9,300.  Fur- 
ther facts  are  stated  in  the  opinion. 

Jf«s«rs,  JkiDss  Troj  and  T^oauL*  H. 
Troy,  for  appellant; 

In  constructing  a  sewer  on  Greens  avenue 
the  contractors  were  the  agents  Uid  eerv- 
Mits  of  tbe  city. 

The  contract  reserves  to  ths  irfty  Uie  right 
of  Inspection  to  see  that  the  work  and  mate- 
rials corTe«pond  to  the  speoificatians.  It 
also  providee  Mat  all  work  shall  be  done 
in  aeoordance  with  all  the  directions  of  the 
engineer,  and  the  commissioner  reserves  to 
himself  the  right  to  change,  at  his  discre- 
tion, the  amount  of  all  the  various  kinds  of 
worit  and  materials  and  structures. 

If  the  city  had  the  right  to  control  the 
manner  of  doing  any  of  tbe  work,  although 
contra^^rs  were  otherwise  independent,  it 
is  liable  for  negligence  to  that  extent. 

Starrs  v.  Vtica,  17  N.  Y.  104,  72  Am.  Dec. 
437;  OoldHchmid  v.  Wetc  Tork,  14  App.  Div. 
135,  43  N.  Y.  Supp.  447. 

Tie  tramway  was  a  nuisance  which  caused 
or  contributed  to  the  injury,  and  was 
wrongfully  permitted  and  maintained  by  the 
city  to  lessen  the  expense,  regardless  of  ths 
ri);hts  or  convenience  ot  tbe  public  a:ad  abut' 


B3  L.  R.  A. 


People  ea  rel.  Bsntley  v.  V«u)  York,  1ft 
Abb.  N.  G.  123;  WclU  v.  Brooklyn,  9  App. 
Div.  61,  41  N.  Y,  Supp,  143;  Sewell  v.  Co- 
koe«,  7.^  N.  Y.  46,  31  Am.  Rep.  418;  lUkberg- 
V.  A' BID  York,  81  N.  Y,  137,  43  Am.  Rep,  8S7 ; 
Kvnz  V.  Troy,  104  N.  Y.  344,  58  Am.  Rep^ 
SOS,  10  N.  E.  442 ;  Hume  v.  New  York.  7+ 
N.  Y.  264:  Speir  v.  Brooklyn,  139  N.  Y.  6, 
21  L.  R.  A.  641,  34  N.  E.  727,  45  N.  Y.  S. 
R.  261,  18  N.  Y.  Supp.  170,  46  N.  Y.  8.  R. 
."iei,  19  N.  Y.  Supp.  geS;  Milbam  t.  Fomlm; 
27  Hun,  668. 

The  general  rule  ei^empting  an  employer 
from  liability  for  the  n^ligfuce  oi  an  inde- 
pendent contractor  does  not  apply  where  ths- 
contract  requires  the  performance  of  work 
intrinsically    daogeroua,     however    akilfullf 

2  Dill.  Mun.  Corp.  4th  «1.  9!  1029-1031; 
White  v.  Vcw  York,  15  App.  Div.  443,  44  N. 
Y.  Supp.  454;  Ooldaohtnid  v.  Sew  York.  14 
App.  Div.  135,  43  N.  Y.  Snpp.  447 ;  Wfher 
V.  Baffalo  R.  Co.  20  App.  Div,  292,  47  N.  Y. 

The  city  is  liable  for  negligence  in  mere- 
supervision  and  inspection  when  reserved, 
and  injury  reeulU. 

Onrad  v.  Ithaoa,  16  N.  Y.  158;  Albreeht 
V.  Queens  Gountv,  84  Hun,  400,  32  N.  Y, 
Supp.  473;   Hutaon  v.  Heie  York,  9  N.  Y. 

163,  en  Am.  Dec.  526;  aoldaohmii  v.  Jiew 
York,  14  An>.  Div.  135,  48  N.  Y.  Supp.  447; 
White  V.  .Veto  York,  16  App.  Div.  440,  44  N. 
Y.  Supp.  454. 

Injuries  occasioned  by  negligence  involve 
liability  to  the  full  extent  thereof. 

Itilbum  V.  Fowler,  27  Hun,  568;  FineQn.ft 
V.  EcknTunn.  32  App.  Div.  233,  62  N.  Y. 
Supp.  D93,  28  Misc.  874,  67  N.  Y.  Supp. 
605. 

The  owners  in  fee  ot  land  abutting  on  m 
public  street  have  a  right  to  the  lateral  sup- 
port afforded  to  their  property  bj  the  high- 
way as  constructed  aocording  to  law,  and 
to  the  soil  thereof,  subject  only  to  the  right 
of  the  corpoTs.tion  to  interfere  witji  the  same 
for  tbe  necessary  purpoees  of  tbe  street,  but 
not  otherwise,  and,  so  far  as  it  may  not  be 
disturbed,  the  right  ezisis. 

miimm  V.  Fmoler,  27  Hun,  668 ;  Latir  t. 
Mctmpolitan  Elev.  B.  Co.  104  N.  Y.  268,  10 
N.  E.  528;   Deering  t.  Riley,  38  App.  Div. 

164,  66  N,  Y.  Supp.  704;  Finenan  v.  Bofcer- 
son.  32  App.  EHv.  233,  52  N.  Y.  Supp.  993 

26  Misc.  574,  57  N.  Y,  Supp.  606:  Reining 
V.  fleto  York,  L.  i  W.  R.  Co.  128  N.  Y.  157 
14  I-  R.  A.  133,  23  N.  E.  840. 

.Ifr.    OeoTce   'Wliis«te    also   for   appel- 

Meeara.  Willlun  J.  C*vr  and  R.  Pstct 
Chittenden,  with  JIfr.  Jokn  IPlialen,  ten- 
respondent; 

Public  officers  lawfully  employed  in  malt- 
ing public  improvements,  and  corporations 
cngaj^ed  in  the  performance  of  work  of  a 
public  nature  authorized  by  law,  are  not  lia- 
ble for  consequential  damages  occasioned  by 
it  to  others  unless  caused  by  misconduct, 
negligence,  or  un-skilfulneas. 

Atii-aier  v.  Canandaigua,  124  JT.  Y.   802, 

27  N.  E.  385 ;  Radeliff  v.  Brooklyn.  4  N.  Y. 
195,  53  Am.  Dec  357 ;  Bellinger  v.  Sew  Yorb 
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O.  R.  Co.  2S  N.  Y.  <S;  Voyer  v.  Sew  York 
O.  &  B.  R.  R.  Co.  as  N.  Y.  361 ;  UKne  t.  Vm) 
Torfc  0-  a  a.  R.  R.  Co.  101  N.  Y.  98,  63  Am. 
Bep.  123,  iu>t«,  4  N.  B.  C36;  Booth  v.  BoTue, 
W.  d  O.  Terminal  R.  Co.  HO  N.  Y.  270,  24 
L.  R.  A.  105,  36  N.  E.  602;  fin^et  v.  SiinkU, 
Ohib,  137  N.  Y.  103,  32  N.  E.  1062;  Benaer 
T.  AttmiHc  Dredging  Oo.  134  N.  Y.  168,  IT 
L.  R.  A.  220,  31  N.  E.  328;  2  Dill.  Uun. 
Corp.  1  991 ;  Quinog  v.  Jonet,  76  111.  231,  SO 
Am.  Rep.  243;  nail  r.  Bristol,  L.  R.  2  C.  P. 
322;  Northern  Transp.  Co.  v.  Chicago,  99 
U.  S.  G36,  25  H  ed.  336. 

There  ia  no  evidence  of  nagligence  in  the 
adoptioD  of  plans  lor  the  BBwer,  and  there  ij 
no  evidence  of  nef;ti^;ence  on  tJie  part  of  the 
contractor  in  the  conduct  of  the  ■worit,  for 

l-'ealei  v.  Bitll,  183  N.  Y.  402,  57  N.  E. 
831. 

The  atj  wtu  not  liable  for  its  contractor'! 
negligence,  because  the  w<wk  was  not  neces- 
Mrilj  dangerous,  and  the  contractor  was  in- 
dependent. 

Engel  v.  Svreka  Club,  137  N.  Y.  10*,  32 
N.  E.  1062;  Ooldaahmid  v.  Neio  York,  14 
Apt).  Div.  133,  43  N.  Y.  Supp.  447. 

Jt  Is  seldom  that  an  in^rovement,  though 
executed  in  the  most  careful  manner,  does 
not  cause  injury  bo  aometnie;  and  it  is  ex.- 
tremeW  diOicutt  at  times  to  separate  inju- 
ries which  are  consequential  from  those  for 
which  an  actitm  will  be  permitted  upon  the 
groiutd  of  uef^ligance. 

Tiedeman,  Mun.  Corp.  )  329;  Vorfhem 
Tranap.  Co.  t.  Chioago,  9S  U.  S.  636,  26  L. 
ed.33a. 

The  conetruction  of  this  sewer  in  the  man- 
ner planned  was  a  wiK'k  lawful  in  itself,  and 
not  a  ease  where  defendant  contracted  for 
work  to  be  done  which  would  necessarily 
produce  the  injuriee  to  the  plaintiff's  prop- 
wty  complained  of. 

3lcCaffa-ty  t.  Bpuyten  Diiyvil  it  P.  M.  R. 
Co.  ni  N.  Y.  178,  10  Am.  Rep.  287 ;  Hexamtr 
».  Webb,  101  N.  Y.  384,  64  Am.  Rep.  703,  4 
N.  E.  766;  Berringtont.  Lanaingbwgh,  110 
H.  Y.  148,  17  N.  E.  728. 

The  right  to  Ta.ry  the  work,  and  an  obli- 
gation on  the  paxt  of  the  contractor  to  dis- 
chaT!>e  any  of  his  workmen  yiha  appear  to 
the  engineer  "incompetent  or  disorderly," 
or  the  faet  that  the  work  must  be  done  to 
the  satisfaction  or  under  the  direction  of  a 
eertain  specified  municipal  officer,  are  not 
CDOU^h  to  create  the  relation  of  principal 
amd   agent  between  the   dty   and   the   eon- 

Kelly  V.  Wmo  Yorfc,  11  N.  Y.  432;  Pack  v. 
Vmr  York,  8  N.  Y.  222 ;  Erie  v.  Caulkint,  85 
Pa.  247,  87  Am.  Rep.  842;  BamveUon  v. 
(Tltreland  Iron  MiM.  Go.  49  Mioh.  184,  43 
Am.  Rep.  458,  13  N.  W.  499;  Blumh  t.  Kau- 
«M,  84  Mo.  112,  64  Am.  Rep.  87;  Cuf  v. 
Jlewark  d  .Y.  Y.  R.  Co.  36  N.  J.  L.  17,  10 
Am.  Rep-  206:  Ckarlook  t.  Freel,  12G  N.  Y. 
367,  2<I  M.  G.  262. 

Tana,   J.,   delivered   the  opinion  of  the 

When  a  munioipal  corporation  has  gener- 
al authority  by  sta.tute  to  make  a  publia  im- 
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provement  in  a  public  street  which  does  not 
involve  direct  encroachment  upon  private- 
property,  it  is  not  liable  for  consequential 
damages  unless  they  are  caused  by  negli- 
gence, misconduct,  or  want  of  sldll  on  the 
part  of  its  servsnts  or  agents,  itwater  v. 
Carumdaiguu,  124  N.  Y.  602,  27  N.  E.  385; 
Radcliff  V.  Brooklyn,  4  N.  Y.  195,  63  Am. 
Dec.  367 ;  Korthera  Transp.  Co.  v.  Chicago, 
99  U.  S.  636,  26  L.  ed.  336;  2  Dill.  Mun. 
Corp.  {  1029 ;  Shearm.  k  Kedf.  N^.  i  272. 
In  sud]  esses  the  corporation  is  the  agent  of 
the  state,  and  acte  done  in  the  proper  exer- 
cise of  governmental  powers  do  not  make 
such  agent  liable  at  commtni  law,  even  if 
they  indirectly  affect,  but  do  not  directly 
invade,  private  property.  If  the  work  ie 
unlawful,  Uie  injury  wilful,  or  the  damages 
are  owing  to  the  failure  of  the  proper  au- 
thorities to  exercise  due  care  or  skill,  there 
is  no  exemption  from  liability,  even  when 
the  undertalcing  is  wholly  for  the  beneftt  ct 
the  public.  The  relief  sewer  which  is  the 
subject  of  this  controversy  was  lawful,  be- 
cause it  was  built  wholly  in  a  public  street, 
without  encroaching  upon  prii^e  property, 
and  was  duly  authorized  by  statute.  Such 
damsgeg  as  were  inflicted  upon  abutting 
property  were  an  indirect  result  of  the  work, 
and  were  not  ca^ised  by  wilful  misconduct. 
The  controlling  question  is  whether  th^ 
were  owing  to  the  omission  of  some  munici- 
pal duty,  or,  in  other  words,  whether  the 
city,  through  its  representatives,  was  guilty 
of  negligence,  which  includes  want  of  skill 
whenever  the  exercise  of  skill  ia  required  try 
law.  ITiis  question,  for  convenience,  may 
be  resolved  into  the  following  subordinate 
questions:  (1)  Whether  the  defendant  was 
negligent  in  selecting  an  improper  route  or 
adopting  an  improper  plan  for  the  construc- 
tion of  the  sewer;  (2)  whethpr  James  J. 
Hforan  i  Co.  were  "independent  contract- 
ors," as  thnt  phrase  is  known  in  law;  (3) 
whether  said  contTaj?tors.  if  not  independent, 
were  negligent  in  executing  the  ivork. 

The  dty  was  not  obliged,  at  its  peril,  to 
select  the  best  possible  route  or  to  adopt 
the  best  possible  plan,  provided  the  route 
selected  and  the  plan  adopted  were  reoson- 
nbly  safe.  While  the  statute  which  con- 
ferred the  power  did  not  provide  that  this 
particular  sewer  should  be  built  in  any  par- 
ticular street,  it  was  without  limitation,  and 
hence  the  city  had  control  of  the  method  of 
making  the  improvement.  The  route  and 
plan  adopted  promoted  the  interest  of  the 
public,  but  two  experts  called  by  the  plain- 
tjtf  testified,  in  view  of  what  haji  happened, 
and  not  in  anUcipation  of  what  might  hap- 
pen, that  construction  by  means  of  a  tunnel 
would  have  caueed  less  settling  of  the 
ground  and  less  danger  to  abutting  property 
than  construction  by  an  open  trench.  The 
city  employed  engineers  conceded  to  be  coni- 
petent.  who,  after  long  and  careful  study  of 
the  subject,  recommended  the  route  and  pliin 
fimlly  determined  upon.  That  the  routs 
thus  selected  was  a  proper  one.  according  to 
the  evidence,  does  not  admit  of  disi 
The  city  was  bound  to  exercise  due 
see  that  the  plan  decided  upon  was  r 
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biy  B&fs,  but  Ite  "righti  were  wperkiT  to 
those  of  pereraia  engaged  in  work  private  in 
character."  Attcaler  v.  Canandaigua,  124 
N.  Y.  Q02,  27  N.  E.  3SB.  The  plan  adopted 
had  been  in  general  use  for  jeaxa.  It  was 
-tarefull J  prepared  to  protect  both  public  and 
.private  interests.  The  tunnel  plao,  white 
safer  in  most  reapectt,  U  daagerous 


expraieivi 
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less  settling  of  the  ground  and  preventfi  in- 
tei'ferfnee  with  travel,  but  inspeuLion  is  more 
<lift)«u1t,  and  inferltn-  wt>rk  less  apt  to  be  dii- 
oovcted.  It  wei  not  in  general  use,  for  aJ- 
moet  all  sewers  in  this  oountry,  at  the  time 
the  plan  was  adopted,  were  laid  in  open  cute. 
'"The  tunnel  is  tne  exception,  not  tiia  rule." 
There  are  three  methods  of  tunneling,  known 
*a  the  timber,  shield,  and  pilot  sfstems. 
One  of  the  plaintiff's  experts  condemned  the 
timber  method  as  dojigerous  at  the  pla«e  in 
question,  and  testified  that  the  pilot  lyatem 
was  the  best,  although  he  had  never  seen  it 
in  opRration.  He  other  expert  sworn  for 
the  plaintiff  also  preferred  the  pilot  system, 
but  said  that  he  had  never  used  it,  and  that 
it  was  of  recent  origin.  Even  by  the  pilot 
aysleni  there  are  intervals  of  time  when  por- 
tions of  the  earth  above  are  unsupported 
1>efore  the  sustaining  platee  are  put  in,  and, 
wbjie  the  interval  is  short,  subsidence  of  the 
fioil  may  take  place  before  the  support  is  ad- 
justed. Engineering  conditions  required  the 
4ewer  to  be  placed  about  35  feet  beneath  Iht 
surface  of  the  street  in  front  of  the  plaintiff's 
property,  which  left  insufllcient  lateral  pres- 
sure of  the  soil  to  prevent  undue  vertical 
pressure  upon  the  work  of  excavating  a  tun- 
tiel.  A  sewer  only  10  feet  in  diameter  can- 
not be  conveniently  built  by  means  of  a  tun- 
nel, owin^  to  the  lack  of  room  for  workmen, 
and  the  eity  had  never  used  tiat  method  un- 
^der  the  circumstances  named.  The  incon- 
venience oF  building  a  sewer  but  10  feet  wide 
by  the  tunnel  method  was  illustrated  by  ac- 
tual experience  on  the  work  in  question,  as 
it  was  necessary,  (or  a  part  of  the  way,  to 
tunnel  under  a  hitl  80  feet  high  ;  yet  the  con- 
tractor textifled  that  he  aaked  and  obtained 
permission  from  the  city  authorities  to  make 
a  sewer  12  feet  in  width,  without  additional 
charfse,  although  the  contract  called  for  one 
only  10  feet  wide.  Even  that  tunnel,  at 
that  depth,  caused  some  dama^  to  ahittting 
property,  and  it  coet  S5S  more  per  running 
foot  thnn  where  a  cut  was  made.  Further- 
more, there  was  a  sewer  in  actual  use  12 
feet  below  the  surface  of  t)ie  strept.  which, 
in  caee  nf  leakage,  miftht  flood  the  tunnel 
and  make  it  dangerous  to  adjacpnt  pmperty 
throupli  settling  of  the  moist  soil.  The  eity 
wished  to  remove  that  seiver  from  the  street 
altogether,  which  would  have  been  impoasi- 
ble  except  by  the  trench  Byitem.  TTie  pres- 
ence of  bowldcTS  in  the  soil  mode  the  tunnel 
Elan  less  feasible  than  it  otherwise  would 
ave  iwen.  The  experience  of  the  city  was 
against  it.  No  expert  expressly  condemned 
the  plan  adopted,  and  a  large  majority,  In- 
cludin;;  thoae  of  the  highest  standing  and 
grateHt  experience,  preferred  it  The  apeci- 
fications  made  careful  provision  to  protect 
-the  property  of  abutting  owners  by  sboring, 
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sheathing,  and  otherwise,  aa  wdl  aa  to  com- 
pel the  contractors  to  make  good  any  Iom 
that  might  happen. 

liie  £ct  that  the  engineers  of  the  ci^  ex- 
pected there  would  be  some  damage  to  aid*- 
waJlu  and  stoops  before  they  adopted  tb* 
plan  does  not  show  that  it  waa  defective,  b»- 
cause  soma  damage  would  have  resulted 
from  any  plan.  Consequential  damages, 
more  or  leas  serious,  naturally  reault  from 
making  esteneive  improvements  in  a  publie 
street  occupied  with  ilwellingv  standing  upm 
either  side.  The  dty,  howevte,  is  not  liable 
therefor  at  common  law,  eo  long  as  they  are 
confined  to  consequences  that  are  the  neces- 
sary and  usual  reeult  of  the  proper  exercise 
of  the  power  to  make  the  improvement,  A 
change  of  grade  may  leave  sorae  bouses  too 
higli  and  others  too  low,  either  to  look  well 
or  to  be  conveniently  used  with  reference  to 
the  street;  yet,  oven  if  the  change  is  such 
as  to  endanger  thtir  stability,  the  city  is  not 
responsible  at  common  law,  although  tJie 
subject  has  been  regulated  by  statute  to  some 
extent  in  certain  cities.  Radcliff  v.  Brook- 
lyn, 4  N.  Y.  1»G,  53  Am.  Dec.  35T.  As  was 
said  in  AUrater  v.  Canandaigita,  124  N.  Y. 
602,  27  N.  E.  385,  which  is  an  instructive 
ca«ei  "Serious  injury  to  property  may  be 
occasioned  by  the  lawful  exercise  of  powers 
of  public  character  nursuftnt  to  law,  and  if 
the  work  is  carefully  end  skilfully  per- 
formed the  coRsequmcea  may  be  damnum 
obsquc  injuria  when  the  legislature  has  pro. 
vided  for  no  oompenaation.  In  such  ease  thi 
protection  of  the  owner  of  property  not  tak- 
en or  appropriated,  which  m^  be  subjected 
to  hazard  or  injury,  is  in  the  care  and  riLill 
to  he  observed  by  tiioee  engaged  in  the  exe- 
cution of  the  work.  If  the?  fail  to  do  Uiat 
they  are  liable  for  tiie  consequences  of  such 
failure."  We  think  the  evidence  before  us, 
even  with  every  permissible  inference  drawn 
in  favor  of  the  plaintiff,  would  not  permit 
a  jury  to  find  that  the  plan  of  constructicn 
was  not  reasonably  safe.  While  some  facta 
bearing  on  the  principal  question  were  in 
controversy,  the  uncootradictad  evidence, 
when  considered  in  connection  with  thoM 
facts,  assuming  them  to  be  found  according 
to  the  plaintilT'E  theory,  left  no  question  M 
fact  as  to  the  reasonable  safety  of  the  plan. 

When  a  municipal  corporalion  fumishei 
its  own  materials,  and  makee  a  public  im- 
provement through  agents  selected  by  Itaelf, 
with  power  to  discharge  them  at  will,  and  to 
direct  them  a*  to  details  of  the  work,  they 
are  its  servants,  and  the  master  who  selects 
and  controls  them  is  liahle  for  their  negli- 
gence.  They  are^  so  to  epeak,  the  hands  and 
arms  of  the  city,  to  do  its  will,  as  the  hands 
and  arms  of  a  man  do  his  will.  When,  how^ 
ever,  the  city  has  power  to  let  the  work,  and 
it  enters  into  oontract  with  competent  em- 
tractors,  doing  an  independent  business,  who 
agree  to  furnish  the  neceaaary  materials  and 
lalior  and  make  the  entire  improvement,  so- 
cording  to  a pedfl cations  prepared  in  ad- 
vance, for  a  lump  sum,  or  its  equivalent,  thaj 
are  not  the  servants  or  agents  of  the  oity, 
but  are  independent  conti-actors ;  and  tba 
dty  ii  not  liable  for  their  negligence,  tmm 
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when  it  roervM  ths  right  to  diange,  inspeot, 
and  supcrviM  t^  the  «nent  neceesajy  t«  pri>- 
tluce  the  Teeult  intended  tj  the  ooatitMt  pro- 
vided the  plan  is  reasonably  Mfe,  Uie  work 
ia  lawful,  u  not  i.  nuisuiae  when  oompleted, 
«iid  there  is  no  ltit«rference  therewith  by 
iinun[oipaI  officers,  which  results  in  injury. 
Horg  V.  Pnrtona,  158  N.  Y.  109,  41  L.  R.  A. 
.301,  60  N.  E.  957 ;  Engel  v.  Eureka  Club,  137 
N.  Y.  100,  32  N.  E.  1062 ;  Butler  v.  Tow<%- 
tend.  126  N.  Y.  105,  28  N,  E.  1017 :  Oharlaole 
■V.  Freel,  125  N.  Y.  357,  26  N.  E.  262;  Her- 
^nglan  v.  I^ittingburgh,  110  N.  Y.  146,  17 
N.  E.  728;  Fergwon  v.  ffufcbeU,  97  N.  Y. 
507,  46  Am.  R».  544;  Pierrepwil  v.  Loti«- 
iew,  72  N.  Y.  211;  KeHj/  v.  Wbw  York,  11 
N.  Y.  432;  Pack  r.  Tfeu>  York,  8  N.  Y.  222; 
£lake  t.  Ferrit,  S  N.  Y.  48,  56  Am.  Dec.  304; 
BcedU  T.  London  <£  ?f.  W.  R.  Co.  4  Ezch. 
244;  Overtott  t.  ff^Mum,  SI  L.  J.  C.  P.  N. 
S.  52.  Independence  of  oontrol  in  emploj- 
ing  worlcmen  and  in  selecting  the  means  of 
.doin^  the  work  is  the  test  ueua-lly  applied 
bj  rourts  to  determine  whetheo'  the  coutract- 
•or  is  independent  or  not.  James  J.  Horan 
Jt  Co.,  as  competent  contractors,  undertook 
the  independent  busiaees  of  building  the 
«ewer  in  question  with  their  own  materials 
.and  their  own  men;  for,  bj  specific  agree- 
«Dent,  they  were  to  fumiah  both.  They  rep- 
resented the  will  of  the  defendajtt  a«  to  the 
result  of  the  wortc,  but  not  as  to  the  means 
of  doing  it.  The  men,  the  machinery,  and 
the  details  were  all  under  their  control.  The 
«ity  could  not  employ  workmen  for  then 
nor  direct  the  workmen  employed  by  then 
It  could  not  select  the  tools  and  applianot 
to  be  used,  nor  require  them  to  be  used  i 


«ty,  controlled  in  these  respects.  While 
«ert«in  muaicipal  (^cen  could  require  ths 
contractors  to  discharge  incompetent  work- 
msD,  that  did  not  make  the  woricmen  not  dis- 
-chajged  the  servants  ol  the  city,  nor  empow- 
«r  it  to  nil  the  places  of  'those  discharged 
with  men  of  its  own  selection.  Stipulations 
to  secure  faithful  oompliauce  with  the  speoi- 
'ficationa  on  the  part  of  the  contraotors  do 
not  make  them  servants  of  the  oity,  as  was 
teld  in  Kcllg  v.  Hew  York,  11  N.  Y.  432, 
trtiere  the  contract  oontaineid  the  following 
clause;  "The  whole  work  to  be  done  under 
the  direction  and  to  the  entire  satisfaction 
■ot  the  commissioner  of  repairs  and  suppliea, 
the  superintendent  of  roads,  and  the  surv^- 
-or  having  charge  of  the  work."  The  con- 
tractor in  that  case  also  "agreed  to  do  the 
work,  to  take  all  necessary  precautions  for 
the  prevention  of  accidenta  or  injuries  to 
persona  or  property,  and  to  indannify  the 
corporation  against  all  loes  or  damage  by 
reaaon  of  any  neglect  or  unskiltulness  in  its 
performance."  The  court  said:  "The  clause 
in  question  elea.rly  gave  to  the  corporation 
no  power  to  control  the  contractor  in  the 
■choice  of  his  servants.  That  he  might  make 
bis  own  selection  of  workmen  will  not  be 
denied.  This  right  of  selection  lies  at  the 
foundation  of  the  respcMMibility  of  a  mi  '  ~ 
iUI-B.  A. 


ly,  no  one  can  be  held  responeible  as  pnn- 
c'ipnJ  who  hu  not  the  right  to  cboosc  the 
agent  from  whose  act  the  injury  (lows. 
,  .  .  The  object  of  the  clause  relied  upon 
was  not  to  give  to  the  commissioner  of  re- 
pairs and  the  other  ofBcer  named  the  right 
to  interfere  with  the  workmen  and  direct 
them  in  detail  how  they  should  proceed,  but 
to  enable  them  to  see  that  every  portion  of 
the  work  was  satisfactorily  completed.  It 
authorized  them  to  prescribe  what  was  to 
be  done,  but  not  how  it  vras  to  be  done,  nor 
who  should  do  it."  So,  in  Pack  v.  A'cto  York, 
8  N.  Y.  222,  the  contract  provided  that  the 
work  was  to  be  done  according  to  certain  - 
■peciQcations,  and  Uie  contractor  also  ngieed 
to  "conform  the  work  to  such  further  direo- 
tions  as  should  be  given  by  the  street  com- 
missioner and  one  of  the  city  surveyors;" 
yet  it  wa«  held  that  this  was  "nothing  more 
than  a  stipulation  for  a  change  of  the  speci- 
fication of  the  work,  as  stated  in  the  con- 
tract, at  fixed  prices  provided  therein.  It 
does  not,  as  the  court  below  held,  make  Riley 
the  immediate  servant  of  the  defendants,  or 
give  to  them  any  control  over  him  as  to  tb« 
manner  or  otherwise  in  wlkich  he  should  eon- 
duct  the  blasting."  See  also  Cluu-lock-  t. 
Frtcl,  125  N.  Y.  367.  26  N.  E.  262,  where  the 
city  reserved  the  right  to  '"vary,  extend,  or 
diminish  the  quantity  of  work  during  its 
progress,"  and  authorized  the  engineer  to 
fix  the  i>rice  of  all  work  not  included  in  the 
contract.  As  was  said  by  the  learned 
appellate  division,  the  "supervisory  powers 
related  to  the  character  at  the  work  per- 
formed tor  the  then  city  of  Brooklyn,  and 
not  to  the  relations  of  the  contractors  with 
third  persona."  [41  App.  Div.  376,  68  N.  Y. 
Supp.  535.]  ThOK  relatJona  were  not  inter- 
fered will  l^  the  city,  which,  however,  mad* 
careful  provision  for  the  protection  of  abut* 
tin^  property  by  shoring  it  up,  sheathing  the 
tren<ii,  and  the  like,  but  leaving  to  the  con- 
tractors full  control  of  the  meana  and  meth- 
od of  doing  it.  While  the  contract  provided 
that  it  should  be  done,  it  did  not  provide  how 
it  should  he  done.  "To  make  the  city  liable, 
it  must  have  tlie  power  to  direct  and  control 
the  manner  of  performing  the  very  work  itt 
which  the  careleesness  occurred."  Vogel  r. 
Nete  York,  92  N.  Y.  10,  18,  44  Am.  Rep.  349. 
James  J.  Moran  t  Co.  were  not  servants  em- 
picked  in  the  business  of  a  master,  and  sub- 
ject to  his  control  as  to  all  parts  of  the  work, 
but  were  independent  contractors,  engaged 
in  making  an  entire  improvement,  free  frwn 
control  as  to  the  manner  of  performance,  al- 
though subject  to  instructions  as  to  results. 
The  plan  was  reasonably  safe,  the  work  was 
lawful,  was  not  interfered  with  by  the  city 
to  the  injury  ot  the  plaintiff,  and  was  not  a 
nuisance  when  performed.  We  think  tb» 
city  was  liable  neither  for  the  negligence  of 
the  contractors  nor  that  of  their  agents  or 
servants.  The  contractors  were,  of  course, 
liable  for  their  own  negligence,  but  the  con- 
clusion already  reached   makes  It  unneoes- 


Niir  VoKK  CoBKT  or  Apfbalb. 
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to  coiuider  th&t  lubjeet  upon  this  ap- 
The   fudgmeitt    ihould   he  affirmed,   lOitA 


^: 


Cbarles  J.  RUSSELL,  Retpt., 

Jamea  E.   BRIOQS,   Impleaded,  •!&,  Appt. 

1166  N.  r.  600.) 

PerforiBKiiee  of  aerrlrvftt  aaeli  mm  mnper- 
Intending  repntria  oa  ■  balldliiB,  pm- 

eiulng  tenuiti,  and  eotleetlCK  reota,  is  not 
■utXclent  to  entitle  one  to  (i>eclflc  performknca 
at  in  ortl  promla^  In  eonaltleratloii  of  auch 
aarrlcea,  to  codtsj  an  Intereat  In  tbe  land  for 
which  Che  propartr  aball  be  eichanged.  tbe 
contract   belns   Told    nnder   tbe   atatute   of 

1  LandOH,  JJ., 


(Fabrnarr  fi,  IBOl.) 

APPEAL  b;  defeodnjit  from  •  judgment 
of  the  Appellate  Diviaion  of  the  Su- 
preme Court,  Vourth  Department,  modi^- 
ing  and  Arming  a  judgment  of  the 
Niagara  County  Equity  Term  in  an  action 
brought  to  compel  spedQc  performance  of 
an  agreement  t«   convey  rwl   estate.    JZe- 

Tha  facta  are  atatad  in  the  opinion. 

Mettrt.  HnbbeU  A  MoGvlre,  for  ap- 
pellant ; 

The  contract  waa  one  which  the  court 
could  not  legally  anforce  by  directing  spe- 
dSc  performance,  becauas  it  vaa  void. 

The  verbal  contract  upon  which  this  ac- 
tion ia  based  is  in  terms,  plainly  and  un- 
equivocally, both  a  contract  "creating, 
granting,  assigning,  or  declaring  an  estate 
OT  iiit«reat  in  lands,"  and  alao  a  "contract 
for  the  sale  of  lands,  or  an  intereat  in  lands." 

The  effect  of  the  proviBion  (atatute  of 
frauda),  as  expounded  and  applied,  ia  to 
render  unavailing  to  the  parties,  as  the 
ground  of  a  claiia,  any  contract,  in  whatever 
shape  it  may  be  put,  by  which  either  of  them 
Ib  to  part  with  aOT  intereat  in  real  estate. 

Browne,  Stat.  Ft.  3d  ed.  p.  268;  Burling- 
ame  v.  Bitrlingame,  7  Cow.  92;  King  v. 
Brotim,  2  Hill,  485. 

Such  contracts  aa  the  one  found  to  have 
been  made  in  thii  caae  have  uniformly  been 
held  to  be  void  under  the   statute   in    quea- 


NOTi.— For  other  cases  In 
■peclSc  performance  of  oral 
land,  see  Gravea  v.  Qoldtbwalt  (Haaa)  10  L.  R. 
A.  T6S:  BogKS  T.  Bodkin  (W.  Va.)  B  L.  R.  &. 
245,  and  note.-  Frame  v.  Frame  (W.  Va.)  fi  L. 
R.  A.  828;  Bryson  T.  McSbace  (W.  Va.)  19  L.  B. 
A.  SST:  and  Clancj  v.  Fluakj  (111.)  62  L.  B.  A. 
277. 
S3L.  R.  A. 


Van  Valkertburg  v.  Croffut,  19  Hun,  147; 
Deoinney  v.  Corey,  1  Silv.  Sup.  Ct.  148,  ^ 
N.  Y.  Supp.  288,  Affirmed  in  127  N.  Y.  055, 
28  N.  E.  254;  Gooding  v.  Broicn,  35  Hun, 
148  i  Slevin  v.  Waltace,  64  Hun,  28S,  19  N. 
Y.  Supp.  87,  Affirmed  in  144  N.  Y.  035,  3» 
N.  E.  494. 

The  only  performance  on  plaintiff'a  part 
was  the  payment  of  the  altered  considera- 
tion. Payment  of  the  consi&ration  is  not 
such  performance  as  will  take  Ute  caae  out 
of  the  operation  of  the  statute. 

Cooles  V.  Lobdelt,  153  N.  Y.  596,  47  N.  E. 
783;  Devinnev  v.  Corey,  1  Silv,  Sup.  Cu 
I4S,  6  N.  Y.  Supp.  289,  Affirmed  in  127  N. 
Y.  855,  28  N.  E,  254 ;  Miller  v.  Ball,  64  S. 
Y.  291;  Ladd  V.  fitetienson,  43  Hun,  541, 
Affirmed  in  112  N.  Y.  333,  19  N.  E.  842. 

ifr.  Jndao>  A.  GlbaoM,  for  reapondent: 

The  contract  or  agreement  made  between 
Briggs  and  Kusscit,  as  found  by  the  trial 
court,  ia  not  within  the  atatute  m  frauds. 

Satidford  V.  NorrU,  4  Abb,  App.  Dec  1*4; 
Dodge  T.  Wellman,  1  Abb.  App.  Dec.  512; 
Babcock  V.  Read,  98  N.  Y.  609,  1  N.  E.  141 ; 
Traphagen  v.  JSurt,  67  N.  Y.  30;  Ostronder 
V.  Snyder,  73  Hun,  378,  26  N.  ¥.  Supp.  363. 
Affirmed  in  143  N.  Y.  767,  43  N.  E.  988; 
Cheiter  v.  Diofceraon,  E4  N.  Y.  1,  13  Am. 
Rep.  550;  Getty  v.  Devlin,  54  N.  Y.  403; 
Bissell  V.  Harrington,  18  Hun,  81 ;  Johannta 
V.  Maitian,  22  App.  Div.  561,  48  N.  Y.  Supp. 
102;  Todd  V.  Weber,  96  N,  Y.  181,  47  Am. 
Rep.  20;  Foun^  v.  Overbaugli,  145  N.  Y. 
158,  3B  N.  E.  712;  Bprague  r.  Cochran,  l*i 
N.  Y.  104.  38  N.  £.  1000. 

There  was  such  a  performance  of  the  con- 
tract or  agreement  made  between  Russell 
and  Brigga  on  the  part  of  Mr.  Russell,  the- 
promisee,  that,  even  if  the  contract,  not  be- 
ing in  writing,  was  originally  within  the- 
statute,  it  was  taken  out  of  its  effect,  and 
is  enforceable  tnr  a  court  of  equity  in  tbe- 
nature  of  apeciflc  performance. 

Equity  will  not  permit  the  statute  of 
frauda  to  be  made  an  instrument  of  fraud. 

Oanda  v.  Totten,  157  N.  Y.  281,  51  N.  K 
980;  Ryan  v.  Dos,  34  N.  Y.  307,  90  .Im. 
Dec.  696;  Lowry  v.  Tew,  3  Baxb.  Ch.  407; 
1  Beach,  Modern  Eq.  Jur.  f  84. 

The  plaintiff  left  hia  real-estate  business, 
and  moved  his  office  upon  the  property  of 
the  defendant,  and  gave  his  time  and  ex- 
perience in  refitting  and  remodeling  the- 
properi^y  and  assisting  in  its  sale,  fully  per- 
forming, on  his  part,  the  contract. 

Pom.  Spec.  Perf.  |  30;  Story,  Eq.  Jur.  } 
7S9;  A'tncatd  V.  Ztncaul,  85  Hun,  141,  32 
N.  Y.  Supp.  478.  Affirmed  in  lfl7  N.  Y.  715, 
53  N.  E.  1126;  PatoltTig  v.  PamUng,  86  Hun, 
602,  33  N,  Y.  Supp.  780,  AtBnoed  in  150  N. 
Y.  574,  44  N.  E.  1127;  Jeremiah  v.  Pilcker, 
28  App.  Div.  402,  49  N.  Y.  Supp.  788; 
Rhodea  v.  Rhodea,  3  Sandf.  Ch.  279;  Cooper 
V.  Monroe,  77  Hun,  1,  28  N.  Y.  Supp.  222; 
8  Am.  &  Eng.  Enc.  Law,  p.  737;  Wetmore  v. 
White,  2  Cai.  Caa.  109,  2  Am.  Dec.  323; 
ifalina  v.  .Broion,  4  N.  Y.  403;  Ryan  v.  Dox, 
34  N.  Y.  307,  90  Am.  Dec.  696;  Lobdell  v. 
Lobdtll,  38  N.  Y.  327;  ParseU  v.  8(ryjfcer„ 
41  N.  Y.  480;  freeman  v.  Freeman.  43  N.  Y. 
34,  3  Am.  Rep.  OCT ;   Millvr  v.  Ball,  64  N. 


teoi. 


RuasBU.  T.  BBiaas. 
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T.  286;  Winehea  t.  TTmicIUII.  100  N.  Y. 
159,  2  N.  £.  897 ;  Young  v.  Overbavgh,  14S 
X.  Y.  15S,  39  N.  E.  712;  Smith  V.  fimtth, 
■51  Hun,  164,  4  N.  Y.  Supp.  669;  Kenyan  v. 
routen,  S3  Hun,  S91,  6  N.  Y.  Supp.  7a4i 
<JodiHe  T.  Kidd,  04  Hun,  685,  Ifl  N.  Y.  Supp. 
335;  Brennan  v.  Brennan,  GO  N.  Y.  S.  R. 
seo,  21  N.  Y.  Supp.  195;  Dunckel 
Dvfiekel.  Ul  N.  V.  427,  38  N.  E.  405;  StyUt 
T.  Sfutne,  61  N.  Y.  S.  R.  131,  3D  N.  Y.  Supp. 
400;  Lewry  v.  Tew,  3  Ba.rb.  Ch.  407. 

A  suit  in  equity  may  be  maintained  to 
•campel  a.  apecinc  parformance  of  a,  contract 
to  convey  or  enforce  a  claim  against  re&l 
property,  although  the  plaintiff  haa  another 
and  adequate  remedy  »t  law  upon  the  agree- 

Baumann  r.  Pinckney,  ItS  N.  Y.  612,  23 
S.  E.  B16;  Beach,  Uodem  £q.  Jut.  f  597; 
Broum  v.  Baff,  G  Paige,  236,  28  Am.  Deo. 
425;  Cmry  v.  Smith,  2  N.  Y.  60. 

A  defendant  can  only  raise  the  ohjectii 
«f  an  adequat«  remedy   at   law   by    Betting 
forth  the  same  in  hie  anawer. 

Menta  t.  Cook,  108  N.  Y.  504,  10  N.  E. 
641;  Ottntndtr  v.  Weber,  114  N.  Y.  05,  21 
N.  E.  112;  Stwrnann  v.  Pinekney,  118  N.  Y. 
«04,  23  N.  B.  916 1  Beach,  Modem  Eq.  Jur. 
«  13.  ^ 


tereet  in  real  property  ia  in  the  diBeretion 
«f  the  equity  trial  court,  and  where  it  is 
granted  without  violating  any  Rxed  rule  of 
«quity  the  discretion  ia  not  reviewable  in 
the  court  of  appeals. 

Dunckel  ».  Danekel,  141  N.  Y.  427,  36  N. 
E.  406 ;  Dykor  Meadow  Land  A  Improo.  Co. 
■w.  Cook.  16B  N.  Y.  6,  53  N.  E.  600;  Mikt  t. 
DoPCT  Furnace  Iron  Co.  125  N.  Y.  294,  26  N, 
E.  261. 

OnUen,  J.,  delivered  the  opinion  of  the 

This  action  was  brought  to  compel  the  de- 
fendant to  convey  to  the  plaintiff  a  certain 
interest  in  real  eatat«  in  Niagara  county,  or, 
in  default  thereof,  to  pay  the  plaintiff  the 
Hum  of  $5,000  in  money  in  specific  perform- 
ance of  an  oral  contract,  by  which  the  de- 
fendant agreed  to  compensate  the  plaintiff 
for  certain  services  rendered  by  the  latter. 
The  answer  of  the  defendant  put  in  issue 
the  allied  contract  and  pleaded  the  statute 
of  frauds.  The  court  at  special  term  found 
that  the  plaintiff  rendered  services  to  the 
defendant,  who  wae  the  owner  of  the  Brack- 
«tt  Bouse,  in  the  nty  of  Rochester,  as  a 
real-cBtate  agent  in  superintendinff  erten- 
alve  alterations  and  repairs  In  the  building 
on  said  premises,  and  procuring  tenants 
therefor,  and  collecting  the  rents  of  the 
•ame ;  and  that,  in  consideration  of  said  serv- 
ices already  rendered,  and  the  agreement 
of  the  plaintiff  to  continue  the  same,  and 
to  assist  in  endeavoring  to  l!nd  a  purchaser 
for  said  property,  the  defendant  agreed  oral- 
ly  that  "whenever  the  said  Brackett  Houae 
property  ahould  he  sold  or  dispoaed  of. 
whether  through  the  instrumentality  of  said 
Russetl  or  otherwise,  he  would  pay  to  the 
said  plaintiff,  Charles  J.  Ruswll,  the  sum  ' 
CSL.  K.  A. 


of  five  thousand  dollars  «S,000)  in  full 
payment  for  the  services  which  had  there- 
tofore and  which  should  thereafter  be  ren- 
dered by  the  said  RusseU  in  and  ccHuerniiig 
the  said  Bradcett  House  property;  and  it 
waa  further  agreed  by  the  said  Briggs  that, 
in  esse  the  consideration  for  the  said  Brack- 
ett House  building  above  the  mortgage  en- 
cumbranoe  should  be  caah,  then  the  said  sum 
of  five  thousand  dollars  ($5,000)  should  be 
paid  to  the  said  Russell  by  the  said  Brings 
in  cash,  but,  if  the  conaideration  ther^or 
■hould  be  land,  then  the  said  RuEaell  ahould 
be  entitled  therein  at  the  same  time  to  such 
a  portion  therecrf  as  five  thousand  dollars 
($5,000}  should  bear  to  its  value."  It  was 
further  found  that  the  plaintiff  performed 
the  terms  of  the  agreement  on  his  part; 
that  the  defendant  exchanged  the  Brackett 
Houae  property  for  certain  real  estate  in 
Niagara  county;  that  the  plaintiff  demanded 
of  dWendant  the  payment  of  the  sum  ol 
$5,000,  or  that  he  convey  to  him  (plaintiff) 
an  interest  in  the  land  for  which  the  Brack- 
ett House  was  exchanged  equal  in  value  to 
the  sum  of  $5,000;  and  that  the  defendant 
refused  to  comply  with  said  demand.  The 
court  tliereupon  decreed  that  the  defendant 
convey  to  the  plaintiff  one  hundred  and 
twenty -three  undivided  one- thousandth 
part*  of  the  real  eatate  obtained  by  the 
farmer  in  exchange  for  the  Brackett  House, 
the  court  having  found  that  such  interest 
was  worth  the  sum  of  $5,000.  The  appel- 
late divisitm,  for  reasons  t^i  which  it  ia  un- 
necessary to  refer,  reduced  the  plaintiff's 
interest  to  if^  parts,  and  affirmed 
the  decree  below  as  modified. 

The  only  quesUon  presented  on  this  ap- 
peal is  the  objection  of  the  appdiant  that 
the  contract,  so  far  aa  it  provided  for  a 
transfer  of  land  in  payment  of  the  plain- 
tiff's services,  was  void  under  the  statute  of 
frauds,  and  that  the  performance  by  the 
plaintiff  was  insufficient  to  authorise  the 
court  to  decree  apecific  performance  t^  the 
defendant  under  the  exception  of  the  Btatut« 
that  "nothing  in  this  title  contained  shall 
be  construed  to  abridge  the  powers  of 
courts  of  eouity  to  compel  the  specific  per- 
formance ot  agreements  in  cases  of  part 
lerformance  of  such  agreements."  2  Rev. 
itat.  Ist  ed.  p.  135,  1  10.  It  Is  true  that 
this  is  a  contract  for  the  rendition  of  serv- 
I,  but  it  is  clear  that,  so  far  as  it  has 
been  enforced  by  the  courts  below,  it  is 
equally  a  contract  for  the  sate  of  lands,  or 
an  interest  in  lands.  Every  executory  con- 
tract must  have  a  conaideration,  and,  unless 
it  is  given  in  advance,  the  consideration  of 
such  contracts  is  the  reciprocal  covenants  of 
the  partiea  It  makes  no  difference  which 
covenant  ia  first  specified  in  the  contract. 
An  agreement  to  render  services,  and  in  con- 
sideration therefor  to  convey  lands,  is  ex- 
actly the  same  agreement  aa  one  to  sell 
lands  and  to  pay  therefor  in  services.  No 
partnership  betwefin  the  parties  was  created, 
for  the  plaintiff  was  not  to  share  in  any 
profit  or  Ices  that  might  be  incurred  on  the 
sale  of  tlie  Brackett  House  property;  nor 
'can  the  sal*  of  that  property  be  considered 
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■•  ere>Ung  a  fund  in  wh[eb  the  plaintiff 
entitled  to  share.  He  wai  not  to  rec 
any  aliquot  proportion  of  or  interest  in  tbat 
wliich  the  defendant  might  realize  aa  the 
diepoBition  of  the  property,  but  the  apedfie 
Bum  of  ta,000  in  money,  if  the  pri^terty  was 
■old  lor  monef,  or  in  land,  if  the  i)roperty 
wan  exchanged ;  which  the  complaint  and 
findings  allege  that  the  defendant  agreed 
to  pay  him.  We  are  therefore  relegated 
to  the  question  as  to  the  Bufflciency  of 
the  plaintiiT'a  performance  to  bring  the 
case  within  the  exeeption  of  the  statute 
quoted.  Though  this  exception  is  brood 
in  its  terms,  ttie  class  of  cases  in  which 
a  oourt  of  equity  iri]I  decree  the  spe- 
cific performance  of  a  contract  void  1:^  the 
statute  of  frauds,  and  the  class  in  which  it 
will  refuse  such  relief,  have  Icmg  been 
tied  by  authority  in  this  state  and  l^  the 
decisions  in  our  sister  states  and  in  Eng- 
land. Tlie  general  rule  is  that  "the  payment 
of  the  consideration  alone  in  a  caae  where 
its  recovery  in  an  action  at  law  would  fully 
Indemnify  the  parly  paying  would  not  be  a 
BulTicient  pai't  performance  within  the  atat- 
ate.  Miller  t.  Ball,  64  N. 
OdeU  V.  Montrots,  6B  N.  Y.  499;  Wtnohell 
T.  Winckell,  100  N.  Y.  159,  8  N.  E.  8B7 ; 
Dwu:kel  v.  Dvnokel,  141  N.  Y.  427,  38  N. 
&.  403  i  Cooley  r.  Lobdetl,  IBS  N.  Y.  596,  47 
N.  E.  783.  In  some  of  these  cases  it  waa 
held  that  speciSc  performance  might  be  de- 
creed, so  it  may  be  said  that  the  assertion 
in  those  cases  of  this  rule  waa  merely  dio- 
tum.  Not  so,  however,  of  the  cases  from  08 
N.  Y.  and  153  N.  Y.,  47  N.  E.,  respectively. 
In  these  cases  the  determination  of  the  quee- 
tioo  discussed  was  necessary  to  the  decisions 
rendered  in  the  cases,  and  those  decisions 
proceeded  on  the  rule  declared.  In  the  lat- 
ter case  Judge  Vann  wrote:  "The  payment 
of  the  consideration  alone  is  not  enough, 
although  learned  judges  differ  as  to  the  rea- 
son  for  the  rule.  .  .  .  The  n  " 
erally  accepted,  and,  on  the  whole, 
isfactory,  reason,  however,  is  thst,  aa  the 
purchase  money  can  be  recovered  back  in  an 
action  at  law,  and  the  parties  thus  restored 
to  their  original  position,  the  party  paying 
Is  not  injured,  no  fraud  is  perpetrated  upon 
him  by  refusal  to  convey,  and  there  is  no 
oceaiion  for  a  resort  to  equity.  But,  what- 
ever may  be  the  reason  for  the  rule,  as  said 
by  a  recent  author,  'by  an  unbroken  current 
of  authorities  running  through  many  years 
it  is  settled  too  firmly  for  question  that  pay- 
ment, even  to  the  whole  amount  of  the  pur- 
chase money,  is  not  to  be  deemed  such  part 
performance  as  to  justify  a  court  of  equity 
in  enforcing  the  contract.*  Browne,  Stat. 
Fr.  i  401."  "A  verbal  agreement  for  an 
exchange  of  lands,  we  have  seen  In  a  former 
chapter,  was  not  binding;  and  the  same  is 
undoubtedly  true  when  the  price  of  the  pro- 
posed conveyance  is  to  consist  of  labor  or 


.,  I  271.  In  Deinnney  v.  Corey, 
I  Silv.  Sup.  Ct  148,  6  N.  Y.  Supp.  289,  which 
was  an  action  for  spedfle  performance  of  an 
oral  agreement  to  convey  land,  the  consid- 
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eration  of  which  was  servieee  ruidered,  ft. 
specinc  performance  was  denied.  Judg* 
Dnight,  writing  for  tlie  general  term  of  th« 
fifth  department,  said;  "Indeed,  wc  think, 
there  has  been  no  case  in  this  state  in  which 
speciSc  performance  of  such  a  contract  baa. 
been  decreed  on  the  ground  of  part  perform- 
ance when  entry  into  possession  has  not  con- 
stituted a  lesding  fe&ture  of  the  part  per- 
formance relied  upon."  This  case  was  af- 
firmed by  the  second  division  at  this  court 
without  opinion  in  De  Vinney  v.  Coreg,  127 
N.  Y.  U56,  28  N.  K  254.  The  result  of  our 
own  research  among  the  decided  cases  is  th» 
same  as  tlutt  reached  by  Judge  Dwight. 
While  there  might  arise  a  case  in  which  Uie- 
services  were  of  so  singular  character,  and 
the  relation  of  the  parties  so  peculiar,  that 
an  action  at  law  for  the  value  of  the  serv- 
ioes  would  not  compensate  the  party,  no- 
such  ease  Is  now  before  us.  There  would 
■eem  no  difliculty  in  the  plaintiff's  establish- 
ing the  value  of  the  services,  and  under  th» 
Mtnplaint  herein  recovering  it  in  this  action. 
In  Caada  v.  Tottm,  1S7  N.  Y.  281,  51  N. 
E.  080,  this  court  nwde  no  innovation  upon 
the  law  as  it  had  previously  obtained  in  thia 
state.  The  decision  was  welt  within  the  ad- 
judicated cases.  It  was  not  a  case  resting 
on  payment  of  the  consideration  alMie,  but 
the  plaintiff  had  paid  taxes,  insurance,  and 
interest  on  mortgages,  and  had  received  th* 
rents  collected  from  the  property.  She  wa» 
practically  In  posseaaian  through  her  ten- 
ants, and  this  performance  of  the  agreement 
and  acceptance  thereof  by  the  defendant  was- 
held  to  take  the  case  out  of  the  statute. 

TA«  judgment  appealed  from  ihould  be 
reversed,  and  a  new  trial  granted;  costs  to 
abide  the  flaal  award  of  oosta. 


G»7,  O'Brlea,  and  Weraei 


JJ., 


Parker,  Ch.  J.,  dissenting: 

The  counsel  for  the  respondent  urges  that 
the  agreement  underlying  this  eoatroversy 
is  not  in  contravention  of  the  statute  of 
frtiuds,  and  cites  a  number  of  authoritiea 
that  be  insists  fully  support  his  position,  A» 
I  am  of  opinion,  however,  that  the  plaintiff's 

i'udgment  should  in  sot  event  be  sustained,, 
shall  assume  In  the  discussion  of  the  first 
proposition  (but  for  the  purpose  of  argu- 
ment only)  that  t^e  agreement  is  repugnant 
to  the  statute  of  frauds.  But  it  by  no 
means  follows  that  because  of  such  fact  thia 
judgment  is  not  abundantly  supported;  for 
it  has  long  been  a  favorite  head  of  equity 
jurispradence  to  grant  relief  by  way  ot 
specinc  performance  to  partle*  bo  an  agree- 
ment who  have  performed  in  part,  the  rea- 
son being  that  otherwise  one  party  might 
be  enablM  to  practise  a  fraud  upon  the  oth- 
er, and  thus  it  would  sometimes  happen- 
that  a  statute  intended  to  prevent  fraud 
would  operate  to  secure  to  the  dishonorable' 
party  to  an  oral  contract  the  fruits  of  fraud. 
In  Story,  Bq.  Jur.,  at  i  769.  it  Is  said;  "Id 
the  next  place,  courts  of  equity  will  enforce 
a  specific  performance  of  a  contract  within 
the  statute  where  the  parol  agreement  ha> 
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fce«a  partl7  carried  IntA  sxecution.  The 
fliBtinct  ground  upon  which  court*  of  equity 
interfere  in  cases  of  this  sort  ia  that  otber- 
-wise  one  party  would  be  able  to  practise  a 
fraud  upon  the  other,  and  it  couid  never  be 
the  intention  of  the  itAtut«  to  enable  any 
party  to  commit  such  a  fraud  with  impun- 
ity. Indeed,  fraad  in  all  caeea  conetitutee 
ui  answer  to  the  most  Bolemu  act*  and  c<hi- 
Teyancee,  and  the  objects  of  the  statute  are 
promoted,  insteftd  of  beini^  obBtructed,  by 
rach  a  juriMUetion  for  discovery  and  relief. 
And  where  one  party  has  executed  his  part 
of  the  agreement  in  the  confidence  that  the 
other  party  would  do  the  same,  it  is  obvious 
that,  if  the  latter  should  refuse,  it  would  be 
»  fraud  upon  the  former  to  suffer  this  re- 
foaal  to  work  to  his  prejudice."  While  in 
Pom.  Spec.  Perf.,  at  f  30,  it  ii  stated  that 
"by  far  the  moat  numerous  and  important 
•pedes  of  contract  contained  in  this  class 
are  those  which,  beina  void  at  law,  under 
the  statute  of  frauds,  have  been  pajt  per- 
formed by  the  plaintiff,  and  will  therefore 
be  wholly  executed  in  apeoie  at  his  suit,  and 
for  hia  benefit,  by  oourta    of    equity.     The 


ia  that,  the  defendant  having  permitted  the 
plaintiff  to  treat  the  ncreement  as  binding 
and  to  do  poeitive  acts  oased  upon  such  as- 
sumption, It  would  be   a    fraud   in    hir-    *~ 


repudiate  his  undertaking,  and  to  set  up  the 
'  atute  as  an  obstacle  in  the  waj;  of  Its 
mpletion.    The  docU-ine  is 


Ij  applied  to  contracts  fcv  the  tale  of  land 
whidi  have  been  part  performed  by  the  pur- 
chase]'. .  .  ."  Browne,  in  his  work  on 
the  Statute  of  Frauds,  preliminarily  to  a 
discussion  of  the  cases  with  a  view  of  ascer- 
taining when  courts  of  equi^  will  enforce 
the  performance  of  contracts  that  are  in 
terms  repugnant  to  the  statute,  says:  "The 
correct  view  appears  to  be  that  equity  will 
At  all  times  lend  Its  aid  to  d^eat  a  fraud 
notwithstanding  the  statute  of  frauds;  and 
upon  this  simple  ground  it  is  believed  that 
the  many  decisions  in  equity,  which  it  Is 
now  our  duty  to  examine,  will  be  found 
■ubatantiall^  to  rest."     Section  438. 

Viner  claims  that  the  first  case  in  which 
any  equitable  exception  to  the  statute  ot 
frauds  appears  occurred  in  Lord  Notting- 
ham's time,  and  arose  out  (rf  a  rerbal  agree- 
ment for  an  absolute  conveyance  of  land  and 
for  a  defeasance  to  be  executed  by  the  gran- 
tee, who,  having  obtained  the  conveyance, 
refused  to  execute  the  defeasance,  and  in- 
Toked  to  his  aid  the  statute  of  frauds;  but 
his  plea  was  overruled,  and  he  required  to 
^ecute  a  dsteasance  according  to  his  agree- 
ment 6  Viner,  'Abr.  623.  From  that  day 
to  this,  courts  of  equity  have  wisely,  becsuse 
in  the  Interest  ot  justice,  exercised  this 
power,  antil  at  last  a  great  variety  of  oral 
contracts  that  have  been  so  far  performed  as 
to  make  their  successful  repuaiation  work 
wrong  to  one  set  of  the  parties,  have  been 
kdjodged  to  be  within  the  protecting  arm 
of  eqai^.  Occasionally  the  strictly  legal, 
■a  distinguished  from  the  broader  equitable, 
▼lew  has  been  takm  of  eaees  so  near  to  the 
«^L.R.  A. 


border  line  separating  contracts  that  wilV 
be  enforced  by  equity  from  those  to  which 
it  refuses  its  aid,  as  to  malce  it  doubtful 
whether  their  proper  place  was  not  on  the- 
other  side  of  the  line;  and  in  all  pioneer 
cases  the  party  perpetrating  a  fraud  in  re- 
liance upon  the  protection  of  the  statute  has- 
tried  to  persuade  the  court  that,  as  no  case- 
precisely  like  it  can  be  found  in  which  equity 
has  granted  relief,  the  letter  of  the  statute, 
rather  than  the  principles  of  equity,  should: 
prevail  in  its  disposition.  Despite,  how- 
ever, this  ever- recurring  contention,  the  num- 
ber oi  cases  of  specific  performance  has 
multiplied  in  every  jurisdiction  where  the- 
prineiples  of  our  eqmty  jurisprudence  have 
sway.  That  it  has  frequently  occurred  that 
the  exerdse  ot  this  junsdiction  by  court«  of 
equity  has  proved  of  great  value  in  the  ad- 
ministration of  justice  ia  not  only  known  of 
all  men,  but  It  has  been  expressly  recognised. 
by  legislative  enactment.  The  language  of 
the  title  of  tha  Rerised  Statutes  relating  to- 
fraudulent  conveyances  and  contracts  relat- 
ing; to  lands  is,  "Nothing  in  this  title  con- 
tained shall  be  construed  to  abridge  the  pow- 
ers of  courts  of  equity  to  compel  the  speciHo' 
pertormanoe  of  agreements  in  cases  of  part 
performance  of  such  agreements."  2  Rev. 
Stat  1st  ed.  p.  136,  I  10.  In  declaring  it* 
intention  not  to  interfere  with  this  well- 
recognized  head  of  eqnity,  the  legislature- 
most  strongly  manifested  its  approbation  of 
those  decrees  of  equity  requiring  perform- 
ance notwithstanding  the  statute,  where 
the  situation  of  the  parties  had  been  so  far 
changed  by  the  action  of  one  or  both  under 
an  agreement  as  to  result  in  injury  to  the- 
one  and  an  unmerited  benefit  to  the  other, 
unless  relieved  from  the  statute.  The  doc- 
trine has  been  invoked  and  applied  in  many 
interesting  casee  in  our  jurisdiction,  from- 
among  which  the  following  are  taken ; 
if oHns  V.  Broipn,  4  N.  Y.  403 ;  Ryan  v.  Dox, 
34  N,  Y.  307,  BO  Am.  Dec.  008;  Lohdell  v. 
Lobdell,  36  N.  Y.  327;  Parsed  v.  Stryker^ 
41  N.  Y.  4S0;  Freeman  v.  Freemon,  43  N. 
Y.  34,  3  Am.  Pep.  057 ;  Wilier  v.  Ball,  04  N. 
Y.  288;  Winchell  v.  Winohell,  100  N.  Y. 
1B9,  2  N.  E.  897;  Dunckel  v.  Dunckel,  141 
N.  Y.  427,  36  N.  E,  405;  Young  v.  Ouer- 
baugh,  145  N.  Y.  168,  30  N.  E.  712;  Cauda 
V.  Totten,  1E7  N.  Y.  281,  51  N.  E.  08fl.  But 
in  other  jurisdictions,  and  in  at  least  one- 
case  in  this  state  (Odell  v.  Mtmtroas,  OS  N. 
Y.  499),  It  has  been  held  that  even  full  pay- 
ment ot  the  consideration  for  the  purchaoe- 
of  land,  in  pursuance  of  an  agreement  repug- 
nant to  the  statute  of  frauds,  may  not  en- 
title the  party  making  such  payment  to  spe- 
cifie  performance.  And  the  doctrine  has 
been  asserted  in  at  least  four  other  cases 
where  the  disposition  of  the  case  did  not 
turn  upon  that  point  Jfiller  v.  Ball,  04  N. 
V-  286;  Winchell  V.  Winchell.  100  N,  V. 
159.  2  N.  E.  897;  BuncfceJ  v,  Du  -.'ceZ,  Ul 
N.  Y.  427,  38  N.  E.  406;  Cooley  .  Lobdell. 
153  N.  Y-  596,  47  N.  E.  783.  In  two  of 
those  cases  specific  performance  was 
granted,  while  tn  the  last  the  action  was  not 
for  specific  performance  at  all,  but  was 
brought  on  the    common-lav    aide    of    the- 
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«ourt,  where  the  power  does  not  exist  to  re- 
lieve a  party  from  the  operation  of  tde  stat- 
ute. That  there  ma;  be  no  doubt  whatever 
-as  to  the  absolute  accuracy  of  this  itate- 
meat,  attention  is  called  to  the  fact  that  the 
TMord  diuloses  that  in  the  complaint  the 
plaintiff  allied  that  his  ancestor  was  tbe 
equitable  owner,  and  entitled  to  a  convey- 
ance of  certain  real  property  reasonably 
worth  the  BUm  of  14,500 ;  that  the  defend- 
ant sold  the  property,  and  received  that 
amount  therefor  in  money  oi*  securities, 
"which  money  and  securities  he  roo^ved  to 
the  USB  of  this  plaintifT,  the  successor  in  in- 
terest ot  said  Olive  Y.  Lobdell,  as  hereinbe- 
fore set  forth."  The  thirteenth  para|!raph 
of  the  complaint  allied  the  recnpt  of  tne 
-avails  by  Gideon  Lobdell.  and  that  he  "was 
at  the  time  of  his  decease  indebted  to  this 
plaintiff,  as  the  successor  in  int«reet  of  the 
said  Olive  ¥.  Lobdell,  ia  the  sum  of  (4,500 
and  interest.  .  .  ."  The  complaint  con- 
tains no  prayer  for  relief,  but  instead  a  de- 
mand in  this  language:  "Wherefore  the 
Jtaintifl  demands  judgment  against  the  de- 
endant  for  the  sum  of  S4,500  and  interest 
thereon  from  January  31,  1802."  Tbe  ease 
came  on  for  trial  before  a  court  and  a  jur; 
without  a  suggestion  from  the  banning  to 
the  end  of  the  trial  that  the  case  was  on  the 

Sulty  side  ot  the  court.  When  the  ploin- 
F  rested,  defendant  moved  for  a  dismisaai 
of  the  complaint  on  six  different  grounds, 
but  there  is  not  a  hint  in  any  one  of  them 
that  the  defendant  in  malung  the  motion 
bod  discovered  that  the  plaintiff  supposed 
lie  was  asking  the  aid  of  a  court  of  equity; 
nor  is  there  anyt^ins  in  the  record  to  sug- 
gest tbat  the  plaintiff's  counsel  entertained 
any  such  idea.  The  motion  to  dismias  was 
granted,  and  it  was  that  record  which  was 
brought  to  this  court.  It  must  ftrilow  that, 
whatever  may  have  been  said  in  the  opinion, 
the  court  did  not  decide  that,  had  the  plain- 
tiff brought  his  action  in  time,  be  would 
not  have  been  entitled  to  equitable  relief, 
for  no  such  question  was  before  the  court. 
The  court  decided  tbat  the  defense  of  the 
statute  of  limitations  was  mode  out,  and  it 
also  discussed  that  queetion.  It  also  decided 
that  the  defense  of  the  statute  of  frauds 
was  established,  as  it  properly  should  have 
done,  and  discussed  that  question;  but  it 
could  not  decide  whether  equity  might  have 
relieved  the  plaintiff  from  the  operation  of 
the  statute  had  timely  suit  been  brought  for 
that  purpose,  as  no  suit  was  brought  on  the 
equity  side  of  the  court  for  such  or  any 
other  purpose. 

The  reason  assigned  for  refusing  spedDc 
performance  in  such  a  case  is  that  the  pur- 
chaser may  have  his  money  back,  and  that 
hence  there  is  no  room  for  the  application 
of  the  principle  upon  which  courts  of  equity 
decree  specific  performance  to  prevent 
fraud.  In  other  words,  as  equity  only  com- 
pels the  performance  of  contracts  void  un- 
der the  statute  of  frauds,  for  the  purpose  of 
preventing  that  statute  from  being  made  an 
Instrument  by  which  one  party  to  sudi  a 
contract  may  defraud  the  other  party  to  It, 
it  follows  that  it  wilt  not  aid  a  parlj  who 
53  L.  R.  A. 


can  get  bock  all  that  he  has  paid,  for  he  ■• 
in  no  wise  defrauded.  But  it  does  not  neces- 
sarily follow  that  in  all  cases  the  mere 
right  to  recover  bock  a  part  or  the  whole  of 
the  purchase  money  paid  under  an  oral  eon- 
tract  for  the  purchase  of  lands  will  save 
harmlesB  the  party  making  the  payment,  for 
the  party  contracting  to  sell  may  be  insol- 
vent, and  both  able  and  willing  to  put  his 
property  beyond  t^e  reach  of  execution  by 
the  time  the  oral  purchaser  shall  have  ob- 
tained Judgment.  In  auch  a  case  it  is  ob- 
vious that  the  effect  of  compelling  an  oral 
EuTchoser  of  lands  to  resort  to  an  action  at 
iw  would  be  to  deprive  bim  of  tbe  money 
that  he  had  paid  in  the  purchase  of  the  prop- 
erty, and  thus  the  statute  of  frauds  would 
enable  the  other  party  to  the  oral  agree- 
ment to  perpetrate  a  fraud  upon  such  pur- 
chaser; and  it  is  to  prevent  such  an  out- 
come, as  we  have  seen,  that  equi^  lends  its 
aid.  Indeed,  it  is  only  for  such  purpose 
that  equity  has  enforced  Uie  specific  per- 
formance of  contracts  contravening  the  stat- 
ute of  frauds. 

It  would  seem  to  follow  that  in  enforc- 
ing specific  performance  in  a  case  where 
an  action  at  law  to 
paid  would  not  in  fact 
purchaser,  the  court  would  be  fully  sup- 
ported by  the  principle  which  lies  at  the 
foundation  of  the  remedy  afforded  by  equity. 
It  may  be  aaid  tbat  no  case  eon  be  found  in 
this  jurisdiction  in  which  equit?  has  decreed 
specific  performance  where  the  only  act 
upon  the  part  of  the  plaintiff  was  to  pay  the 
purchase  money;  but,  while  this  is  true,  It 
may  also  be  said  that  we  have  not  been  able 
to  find  any  reported  cose  in  which  it  haa 
been  made  to  appear  to  a  court  ol  equity 
that  the  failure  or  refusal  of  apeciBc  per- 
formance would  operate  to  deprive  the  pur- 
chaser from  securing  a  return  of  the  money 
that  he  had  paid  over  on  the  promise  of  the 
other  party  to  convey  lands.  We  have,  then, 
a  case  where  a  court  of  equity,  unchained 
by  precedent,  ia  called  npon  to  determine 
whether,  within  the  principlea  upon  which 
it  has  exercised  jurisdiction  in  actions  for 
specific  performance  of  eontroete  void  under 
the  statute  of  frauds,  it  will  create  on  ex- 
ception to  the  general  rule  that  such  con- 
tracts will  not  be  enforced  where  the  party 
may  be  fully  protected  by  a  return  ot  the 
money  that  he  has  paid;  and  it  cannot  be 
doubted  that  those  principlee,  to  which  we 
have  already  referred  in  this  opinion,  coll 
for  a  determination  that  spedflc  perform- 
ance in  such  a  case  should  be  had.  It  is 
not  an  argument  against  the  assertion  of  a 
duty  to  decree  specific  performance  in  a 
given  case  to  say  tJiat  there  is  no  precedent 
for  it,  for  we  have  already  seen  that  many 
contracts  have  been  enforced  by  equity  that 
could  not  have  been  conceived  of  when,  in 
Lord  Nottingham's  time,  the  court  first  de- 
creed specific  performance  of  a  vertwl  agree- 
ment by  a  grantee  to  execute  a  defeasance 
of  lands  conveyed  to  bim  by  the  grantor ; 
and  still  other  cases  will  arise  in  the  course 
of  time,  not  covered  by  the  facts  of  a  pre- 
ceding cose,  in  which  Uie  application  of  the 
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^rindplea  up<n)  which  equity  has  bo  far  de- 
■creed  apecific  performuice,  will  require  it 
te  mabe  still  further  decrees  of  th&t  char- 
.meter.  While  this  court  has  never  been 
■called  upon,  bo  far  as  I  am  able  to  discover, 
to  pass  upon  tbe  precise  question  that  we 
«re  considering,  it  has  received  the  atten- 
"tion  of  the  court  in  at  least  three  cases.  In 
Malins  V,  Brotm,  4  N.  Y.  *03,  Gardiner,  J., 
-■■.id:  "It  is  said  that  the  payment  of  money 
-will  not  take  the  contract  out  of  tha  Bta,tute. 
This  mny  be  considered  as  an  unsettled 
quetitinn  where  the  contract  is  for  the  sale 
.of  lands.  It  has  been  decided  both  waj»  in 
England.  (13  Ves.  Jr.  Sumn.  ed.  461,  noU 
1 ;  3  Atk.  1 ;  Clinan  v.  Cooke,  1  Sch.  6.  Lef. 
-40.)  In  Wetmore  t.  White,  2  Cai.  Cos. 
109,  2  Am.  Dec.  323,  it  was  assumed  that 
■payment  of  the  consideration  entitled  the 
^party  to  a  specific  performance.  The  rea- 
son assigned  by  those  who  deny  that  pay- 
ment of  the  consideration  is  in  equity  a 
part  performance  is  that  tbe  money  may  be 
recovered  bade,  and  the  party  reinstated  in 
Us  former  condition.  This  reason,  which 
'has  been  deemed  unsatisfactory,  has  no  ap- 
plication to  ttiis  case."  This  case  was 
VFOught  to  the  attention  of  the  court  in 
J>ygert  v.  llemtTtchnider,  32  N.  Y.  62Q,  and 
«t  page  643,  Potter,  J.,  after  referring  to  the 
■expression  of  Judge  Gardner  which  we  have 
4|iKited,  said,  among  other  thinEs:  "Pay- 
ment alone,  where  such  payment  is  obtained 
by  representations  or  acts  which  amounted 
40  a  fraud  upon  the  party  from  which  pay- 
ment is  obtained,  ajid  where  the  party  can- 
-not  be  restored  to  his  or  her  former  con- 
-4ition,  is  a  suHlcient  ground  in  a  court  of 
«quity  to  authorize  the  court  to  interfere, 
«nd  decree  specific  performance."  In 
Danekel  v.  Dvnekel.  141  N,  Y.  427,  3S  N.  E. 
40S,  Judge  Earl  (at  page  435,  141  N.  Y., 
«iid  page  407,  36  N.  B.)  said:  "We  think 
it  is  a  general  rule  to  be  gathered  from  the 
anthorities  that  mere  payment  of  the  pur- 
•chase  price  of  land  is  not  sufficdent  to  au- 
thorize the  apecific  performance  of  a  con- 
tract of  sale,  unices  the  peculiar  circum- 
stances of  the  case  be  such  that  an  aetiou 
«t  law  to  recover  back  the  money  paid 
would  not  give  the  purchaser  as  adequato 

Now,  while  it  is  true  that  In  none  of  the 
■eases  to  which  I  have  referred  was  the  ques- 
tion that  we  have  been  couBidering  pre- 
sented for  decision,  it  is  quite  apparent  that 
tbe  learned  judges  writing  the  opinions  hod 
in  mind  the  possibility  that  such  a  question 
■might  be  presented  in  time,  and,  therefore, 
were  earful  to  safeguard  the  question  by 
-expressions  indicating  the  intention  of  the 
«ourt  to  avoid  the  appearance  of  committing 
itself  to  the  doctrine  that  the  mere  right 
to  maintain  on  action  at  law  for  the  recov- 
ery back  of  the  purchase  money  paid  on  an 
■oral  contract  should  in  all  cases  be  the  only 
remedy  of  a  paiiy  to  whom  conveyance  was 
Tefiincd  after  full  payment, — a  right  which 
aight  have  no  pecuniary  value  whatever, 
■owing  to  the  irresponsibility  of  the  seller. 

If  the  views  so  far  expressed  be  sound,  it ' 
would  scun  to  follow  that,  while  it  is  the  ' 
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Seneral  rule  that  courts  of  equity  will  not 
ecree  specific  performance  where  the  pur- 
chaser may  get  back  the  money  that  he  has 
paid,  and  thus  suffer  no  injury,  an  excep- 
tion to  that  rule  exists  where  the  facts 
proved  justify  the  trial  court  in  determin- 
ing that  a  judgment  for  the  recovery  of 
money  would  not  operate  to  return  to  him 
the  money  that  he  has  in  good  faith  paid 
upon  tbe  oral  agreement  to  purchase,  and 
that  In  such  case,  to  prevent  him  from  be- 
ing madfi  a  victim  of  fraud,  a  court  of 
equity  may  enforce  specific  performance. 
In  this  case  the  plaintiff  brought  his  action 
on  the  equity  side  of  the  court,  alleging  that 
by  virtue  of  an  oral  agreement  between  him 
and  the  defendant,  in  pursuance  of  which 
be  had  made  full  performance,  he  was  en- 
titled to  a  conveyance  from  the  defendant 
of  an  undivided  interest  in  certain  lands, 
and  praying  that  the  defendant  be  compelled 
to  speeificariy  perform  bis  part  of  the  agree- 
ment. Tbs  answer  of  the  defendant  denied 
the  agreement  alleged  in  the  complaint,  and 
set  up  the  statuU  of  frauds,  but  did  not  al- 
l^e  that  the  plaintiff  had  an  adequato 
remedy  at  law.  The  case  coming  on  for  trial 
before  the  court  on  the  equity  side  thereof, 
the  making  of  the  contract  as  alleged  in  the 
complaint  was  found,  and  also  full  perform- 
ance thereof  on  the  part  of  the  plaintiff 
(which  consisted  in  tbe  rendition  of  serv- 
ices), together  with  a  failure  of  perform- 
ance on  the  part  of  the  defendant;  and  it 
was  decreed  that  the  defendant  should  con- 
vey a  certain  undivided  intorest  in  the  lands 
to  the  plaintiff.  This  decree  was  unani- 
mously affirmed  at  tbe.  appellato  division, and 
it  follows  that,  if  it  be  true,  as  claimed  by 
the  appellant,  that  the  payment  of  $S,(>00- 
to  the  plaintiff  would  save  him  from  all 
loss  by  reason  of  the  contract  with  the  de- 
fendant, the  supreme  court,  in  both  branches 
thereof,  must  be  deemed  to  have  reached  the 
conclusion  that  only  through  tbe  medium 
of  speciGc  performance  could  the  plaintiff 
be  saved  from  loss  by  reason  of  the  services 
rendered  under  the  oral  contract. 

The  discussion  bo  far  has  proceeded  upon 
the  assumption  that  the  contention  of  the 
appellant  that  the  plaintiff  could  have  re- 
covered 15,000  in  an  action  at  law  is  well 
founded.  As  I  read  the  contract,  however, 
it'  admits  of  no  such  construction.  The 
agreement  provided  that  the  plaintiff  should 
render  certain  Bervices  in  putting  tbe  Brack- 
ett  House  building,  owned  by  the  defendant, 
into  a  tenantable  condition,  and  to  assist 
the  defendant  in  endeavoring  to  find  a  pur- 
chaser; and  it  further  provided  that,  in  con- 
sideration of  the  rendition  of  certain  speci- 
fied services  by  the  plaintiff,  Qio  defendant 
agreed  to  pay  him  $5,000  in  cash,  if  the 
premises  should  be  sold  for  cosh,  but,  if  the 
consideration  should  be  land,  "then  the  said 
Russell  should  be  entitled  therein  at  ths 
same  time  to  such  portion  thereof  as  ¥5,000 
should  bear  to  its  value."  Now,  the  Brack- 
ett  House  buildine  was  not  sold  for  cosh, 
but  was  exchanged  for  certain  real  estate. 
Under  the  tormi  of  the  contract,  therefore, 
the  plaintiff  is  not   entitled    to    (6,000  in 
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«Mi)),  but  la  "entitled  therein" — that  ii,  in 
the  land — to  euch  *  portion  thereof  as  f5,- 
000  shall  bear  to  its  value.  Unless,  then, 
this  contract  be  speciflcalljr  performed,  it  is 
not  at  all  certain  that  the  plaintiff  can  even 
recover  judgment  in  the  sum  that  it  was 
agreed  be  should  receive  for  his  services,  to 
)»;  nothing  of  the  difficulties  that  might 
attend  the  collection  of  the  judgment;  for 
in  an  action  at  law  he  could  not  recover  upon 
the  contract,  but  could  recover  the  value  of 
his  services  upon  a  quantum  meruit  only, 
which  might  he  found  to  be  a  much  smaller 
sum  than  that  which  the  parties  agreed  the 
plaintiff  should  receive  for  tbe  services  that 
.le  Bgreed  to  and  did  render.  The  supreme 
court  was  therefore  justified  in  reaching 
the  conclusion  that  onljr  through  specific 
performance  could  the  plaintiff  be  saved 
from  possible  injury  b;  the  other  party  to 
the  oral  agreement. 

There  is  still  another  view  upon  which  this 
jud|nnent  can  be  affirmed.  In  consideration 
of  tlie  full  performance  by  the  plaintiff,  the 
defendant  agreed  to  pay  to  him  35,000  in 
cash  if  the  premises  should  be  sold  for  cash, 
but,  if  the  consideration  should  be  land, 
"then  the  said  Russell  should  be  entitled 
therein  at  the  same  time  to  such  a  portion 
thereof  aa  85,000  should  bear  to  its  value." 
Now,  this  means  that  the  defendant  either 
would  convey  to  the  plaintiff  such  agreed 
portion  of  the  land  accepted  as  the  consid- 
eration for  the  Brackett  House  buildinf;,  or 
would  take  title  to  the  plaintiff  tor  such 
agreed  portion.  And  it  means  the  latter  as 
clearly  as  the  former,  and  much  more  so  If 
the  former  method  would  he  void  under  the 
statute  of  frauds,  since  the  parties  cannot 
.be  presumed  to  have  intended  to  make  a 
void  contract  when  they  used  terms  which 
could  import  a  valid  contract.  Of  the  two 
possible  constructions  we  must  adopt  the 
valid  one,  which  is  that  the  defendant  agreed 
to  take  title  to  the  plaintiff  for  an  interest 
in  the  lands  accepted  as  the  consideration 
for  the  sale  of  the  Brackett  House  properly 
equal  to  the  agreed  portion  therein,  and,  not 
having  done  so,  is  constructively  guilty  of 
a  fraud,  and  holds  the  title  to  such  affreed 
portion  as  trustee  ea  maUfioio,  He,  there- 
fore, waa  properly  decreed  to  convey  it  to 
the  plainUff.  Canda  v.  Totten.  167  N.  Y. 
281,  Gl  N.  E.  989.  The  judgment  should  b« 
affirmed,  with  costs. 


IU3^  WETL,  Appt. 

(167  N.  T.  431.) 

A  mlalakc  Ik  the  ChrUtlaa  ■sme  of  ■ 

Note.— For  cases  In  this  aeries  aa  to  effect  aa 
records  of  mistake  In  name,  see  Plncber  v.  Hane- 
ran  (Ark.)  24  L.  R.  A.  MS,  and  nota;  Davis  v. 
8Ii>epB  (Wla)  23  L.  R.  A.  818;  and  CroUSC  *. 
Murphr  (Pa.)  IS  L.  K.  A.  DS 
63  L.  U.  A. 


defendwit   who    !■    dolr   served    ivltW 

prnceiiB  wIN  not  prevent  tbe  court  from  ac- 
quiring JurlsdlnlOD  ol  him,  If  at  the  time  th* 
summons  Is  served  on  bim  he  ia  dul;  apprlstA 
I  hat  he  la  tlie  person  Intended  to  be  name<t 
therein  and  alfectei)  therebj,  where  Ibe  slal- 
utea  provide  far  correcting  mlslakea  In  cba- 
names  vt  partiea  ■■  the;  appear  la  the  SUB>- 
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ment  of  a  Special  Term  for  New  York  (. 
ty  dismiseing  the  complaint  in  on  action  la 
compel  specific  performance  of  a  contract  to- 
convey  real  estate,  or  to  recover  damages  in 
case  a  good  title  could  not  be  conveyed.     Be- 

Statement  1^  Fuker,  Ch.  J.: 

The  defendant,  by  an  agreement  in  writ- 
ing, promised  to  convey  to  plaintiff  certai* 
real  estate  known  as  Noe.  741  and  743  Am- 
sterdam avenue  and  No.  161  West  Ninety- 
Sixth  street,  in  the  city  of  New  York.  The- 
plaintiff,  cisiming  that  the  defendant's  title- 
was  defective,  brought  this  action  to  compel 
specific  performance,  or,  if  it  should  be  de- 
cided that  the  defendant  could  not  give  good 
title,  that  be  should  be  decreed  to  refund  to 


leged  defects  were:  (1)  That  the  defend- 
ant acquired  his  title  through  a  certata 
mortgage  foreclosure  wherein  the  owner  of 
the  equity  of  redemption  was  not  named  a> 
ft  party  defendant  in  either  the  summons  or 
the  complaint,  and  did  not  appear  in  the  ac- 
tion prior  to  the  entry  of  judgment;  (2) 
that  notice  of  the  pendency  of  said  foreclos- 
ure was  not  filed,  as  required  by  statute, 
against  such  owner;  and  (3)  that  the  judg- 
ment was  not  entered  in  the  foreclosure  ac- 
tion in  accordance  with  statute.  June  6, 
1696,  (oreclOBUre  proceedings  for  nonpay- 
ment of  interest — the  rif^ht  to  demand  the 
principal  not  being  insisted  uf>on-^were 
brought  under  a  first  mortgage  by  Simon 
Pretsteld,  and  the  summons  and  complaint 
therein  named  Emma  J.  Stockton  aa  a  de- 
fendant, and,  SJ  so  written,  they  were  per- 
sonalty served  on  Majy  J.  Stockton,  who  wa* 
at  that  time  the  owner  of  thp  fee  of  the  prem- 
tsee.  More  than  twenty  days  thereafter  an 
afRdavit  was  presented  to  the  court  entitled 
in  the  forecloBurs  action,  in  which  it  was 
stated  that  "the  summons  and  complaint 
herein  were  duly  served  on  the  defendant 
Stockton;  .  .  .  that,  through' inadvert- 
ence, defendajtt  Stockton  was  made  party 
defendant  by  the  name  of  Emma  J.,  whereas- 
her  name  is  in  fact  Mary  J.  Stockton."  Up- 
on this  affidavit  an  ex  parte  order  was  en- 
tered amending  "the  summons  and  complaint 
and   sll    other     papers     herein    ...     by 
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•trikinK  oot  tlie  name  of  Emma  J.  StocktMi 
irtiere  the  same  appears,  and  iiwerting  in 
lieu  thereof  Uie  name  of  Mary  J.  Stockton  as 
one  of  the  deffpodants  in  thiB  action."  The 
name  Mary  J.  Stockton  waa  used  in  all  aub- 
sequent  ateps  in  the  action,  and  all  proceed- 
ings therein  were  as  usual  in  actions  of  fore- 
closure. The  premises  vera  sold  July  30, 
lags.  A  surplus  of  $92g.7S  resulted,  and  in 
the  proceedings  subsequentlT  taken  for  the 


J/r.  XUvard  W.  8.  Johaato*,  with  Jfr. 
iMftB  Fr»Buu«,  for  appellant: 

In  view  of  the  Tecitai  of  tha  judgment  that 
the  notice  of  pendency  of  action  vas  duly 
Sled,  the  court  must  presume  that  it  was 
duly  filed  against  Mary  J,  Stockton,  and  in 
view  of  the  recital  that  Mary  J.  Stockton 
was  duly  serrsd  with  the  summons  and  com- 
plaint in  the  a«tion,  or  had  appeared  but  had 
not  filed  an  answer,  the  court  must  presume 
that  she  had  been  personally  served  with  a 
-i  and  complaint  a^net  her;  and 
i  facts  that  there  was  an  original 
issued  as  against  Emmft  J.  Stock- 
ton, and  that  an  order  wa«  entered  which 
amended  the  najne  and  changed  it  from 
Emma  J.  Stockton  to  Mary  J.  Stockton,  and 
that  no  amended  ot  supplemental  auromons 
wa«  issued,  do  net  overcrane  the  presumption 
that  tiie  said  Mary  J.  Stockton  was  duly  and 
personally  served  with  a  summons  in  the  ac- 
tion directed  against  her. 

Smith  V.  CentToi  Trvtt  Co.  1S4  N.  Y.  8W, 
46  N.  £.  653;  Sleinhardt  t.  Baker,  20  Misc. 
474,  40  N.  Y.  Supp.  707,  25  App,  Div.  197, 
4fl  N.  Y.  Supp.  357,  Affirmed  in  163  N.  Y. 
410,  57  N.  E.  629;  O'Connot*  v.  Feli»,  87 
Hun,  179,  33  N.  Y.  Supp.  1074;  Murphy  v. 
Shea.  143  N.  Y.  TS.  37  N.  K  676;  McGaugh- 
ey  V.  Woods,  lOfl  Ind.  380,  7  N.  E.  7 ;  Orant 
T.  Birdsoil,  2  N.  Y.  Civ.  Proc.  Rep.  422 
JtoBicorth  V.  Vandewalker,  63  N.  Y.  597 
^teinam  v.  Straaig.  44  N.  Y.  6.  R.  380,  18 
N.  Y.  SiipT>.  48.  Affirmed  in  137  N.  Y.  501, 
33  N.  E.  338;  OHdley  v.  St.  Francia  Xavier 
Colleae.  137  N.  Y.  331,  33  N.  E.  321 ;  Btiefel 
r.  Berlin.  28  App.  Div.  106,  51  N.  Y.  Supp. 
147  ;  Jtufkaon  t.  State  tue  of  Dyer.  104  Ind. 
516.  3  N.  E,  8fi3;  Bupfeld  v.  Automaton 
Piano  Co.  BB  Fed.  788;  Firtt  Nat.  Bank  v. 
JaggCTs.  31  Md.  47,  100  Am.  Dec,  53;  Oa- 
TOvtte  V.  Haley,  104  Cal.  497,  38  Pac.  194; 
Pope  v.  Terre  Haute  Car  d  Mfq.  Co.  87  N.  Y. 
140;  Jfaptc*  V.  Mackey,  89  N.  Y.  148,  Af- 
firming 22  Hun,  228;  Berkoiintz  v.  Brown,  3 
Misc.  6,  23  N.  Y.  Supp.  792;  Freeman  v. 
Karr.  34  III.  App.  640;  Fiiahs  v.  Devlin.  35 
N.  Y.  S.  R.  807,  12  N.  Y.  Supp.  674;  Thur- 
ler-Whyland  Co.  t.  ElittTicr,  42  N.  Y.  S.  R. 
1S7.  16  N.  Y.  Supp.  828;  Mack  v.  Amerirxin 
Erp.  Go.  20  Misc.  217,  45  N.  Y.  Supp,  382; 
SIhiane  v.  Martin,  77  Hun,  249,  28  N.  Y. 
Supp.  332 :  Palmer  v.  Colville,  63  Hun.  538, 
18  N.  Y.  Supp.  50B;  Kennedy  v.  Bamhrick, 
20  Mo.  App.  630;  Terry  v.  Munrjer.  121  N. 
Y.  1«1,  8  L.  R.  A.  216.  24  N.  E,  272 ;  Mutual 
L.  Int.  Co.  T.  Oorey,  136  N.  Y.  326,  31  N.  E. 
£3  T>.  R.  A. 


1095 ;  Pindar  v.  Black,  4  How.  Pr.  95 ;  Caset 
Bubbcll,36  N.  Y.  QSl ; Farmers' Xat.  Bank 
Williams,  9  N.  Y.  Civ.  Proc.  Hep.  212; 
titer  V.  atetliner,  22  How.  Pr.  518,  7  Bosw. 
G92;  Von  Hatlen  v.  Soholt,  1  App.  Div.  33, 
38  N.  Y.  Supp.  771;  Jf«nm  v.  Carley,  4  Cow. 
148:  Bohn  v.  WiUon,  N.  Y.  Daily  Reg.  Fed). 
17,  1887;  atuber  t.  Schtutrtz,  1  N.  Y.  City 
Ct.  Rep.  110;  Neuiton  t.  Milleville  Mfg.  Co. 
17  Abb.  Pr.  318,  noU;  Btoan  v.  Thompson,  4 
Tex.  Civ.  App.  41»,  23  S.  W.  613;  Wiggint 
ICiehmonJ,  59  How.  Pr.  377;  flont  of  Col- 
faa  V.  Richardson,  34  Or.  618,  54  Pac.  359; 
Vcaaey  v.  Brinman,  93  Ala.  648,  13  L.  R.  A. 
641,  B  So.  728;  Rea^  v.  CamjielA,  169  III. 
254,  42  N.  E.  833 ;  MeCatkey  v.  ^oWocft,  82 
Ala.  174,  2  So.  874;  Terry  v.  French,  5  Tex. 
Civ,  App.  120,  23  S.  W.  fill ;  Qans  v.  Beas- 
ley.i^.Ti.  140,  69  N.  W.  714;  Robinson  v. 
Fair,  128  U.  S.  63,  32  I^  ed.  415,  9  Sup.  Ct. 
Rep.  30;  Taliver  v.  Morgan,  75  Iowa,  619, 
34  N.  W.  868;  McDonald  v.  Btoett,  76  Cal. 
Pac.  324;  Baldwin  v.  Baer,  10  Wash. 
414,  39  Pac.  1 17 ;  Davit  v.  Ko6tn*on,  70  Tex. 
394,  7  S.  W.  749 ;  Hrtifc  v.  Martin.  75  Tex. 
469,  13  S.  W.  52:  Allured  v.  Voller,  112 
Mich.  357,  70  N.  W.  1038;  Chpatofferaon  v. 
Pfennig,  16  Wash.  491,  48  Pac.  204;  L'Enghr 
V.  Florida  C.  rf  W.  R.  Co.  21  Kla.  357;  Kye 
V.  fwan,  42  Minn.  243,  44  N.  W.  9 ;  Peter- 
son V.  Little.  74  Iowa.  223,  37  N.  W.  169; 
Hull  T.  lPe66,  78  111.  App.  622;  iMfayetl^ 
Ini.  Co.  V.  French,  18  Hcfw,  404,  15  L.  ed. 
451;  Bx  parte  Ho-ieard-Barrieon  Iron  Co. 
119  Ala.  484,  24  So.  516;  Breen  v.  Kuhn.  91 
Iowa,  325,  59  N.  W.  344;  Parry  v.  Wood- 
son, 33  Mo.  347,  84  Am.  Dec.  61. 

In  any  event,  the  court  had  the  power  to 
grant  tlie  order  of  June  27,  18S6,  amending 
the  summons  and  complaint  and  all  other 
papers  herran  by  striking  out  the  namff 
"Kmma  .1.  Stockton"  where  tita  same  ap- 
pears, and  inserting  in  lieu  thereof  the  name 
"Mary  J.  Stockton"  as  one  of  the  defendants 
in  the  action. 

Ketiiy  V.  World  P«*.  Co.  U  N.  Y.  S.  R. 
3fiO;  Van  Wyck  v.  Hardy,  4  Abb.  App.  Dec. 
4(18.  Amrming  11  Abb.  Pr.  473.  20  How.  Pr. 
222;  Tasker  v.  Wallace,  6  Daly,  305;  Barri- 
!on  v.  Vnion  Trust  Co.  80  Hun,  483.  30  N. 
Y.  Supp.  443;  Vanderheyden  t.  Gary,  38 
How.  Pr.  307;  Button  v.  Murphy.  9  Misc. 
151,  29  N.  Y.  Supp,  70:  Weil  v.  Martin,  i 
N.  Y.  Civ.  Proc.  R^.  138,  12  N.  Y.  Week. 
Dijf.  386,  24  Hilll.  645;  Carr  v.  Sterling.  114 
N.  y.  B58,  22  N.  E.  37 :  Formers'  Nat.  Bonfc 
V.  Williams,  0  N.  Y.  Civ.  Proc.  Rep.  212; 
7/it(on  V.  Sinsheima;  6  N.  Y.  Civ.  Proc.  Rep. 
.1.5.3;  Dean  v.  Oilbert,  92  Hun,  427,  36  N.  Y. 
004 ;  Hvoy  v.  Baipreasmen'a  A  id  Soo. 
Y.  S.  R.  38.  21  N.  Y.  Supp.  641 ;  Hul- 
Broi.  V.  Bohman,  22  Misc.  248,  49  N. 
"  ttston,  99  Ga.  7" 
Kelly,  88  N. 
285;  Muminger  v.  Courier  Co.  82  Hun,  575. 
31  N.  Y.  Supp.  737;  Palmor  v.  Colmlle.  63 
Hun,  538,  18  N.  Y.  Supp.  609;  Bant  of  Bit- 
vona  V.  Magee,  20  N.  Y.  355 ;  Merriam  v. 
Wolcott.  01  How.  Pr.  394;  Mack  v.  Amrri- 
ran  K:bp.  Co.  20  Misc.  215.  45  N.  Y.  Supp. 
3H2:  Bannerman,  v.  Quackenbtisk.  II  Duly, 
529;   Milter  v.  Stettiner,  22  How.  Pr.  618, 


I7li 


S«4 


Nbit  York  Court  of  Apfbals. 


Ivwm, 


7  lioavr.  692  {  Skoag  t.  Vbio  York  Kovetts  Co. 
45  N.  Y.  Civ.  Proc.  Rep.  146;  Patteraon  v. 
Walton.  119  N.  a  600,  2S  B.  E.  43;  MoOhea 
V.  Romatka,  92  T«=t.  38,  45  8.  W.  65Z; 
Htckemann  v.  Toimg,  18  Abb.  N.  C.  196; 
McKane  v.  Dentoomtio  Oeneral  Oommittee, 
21  Abb.  N.  C.  89,  1  N.  Y.  Supp.  580;  Onutt 
T.  Birdaall,  2  N.  Y.  Civ.  Proe.  R^  422. 

Instructive  opimona  in  other  jurisdiotione 
upon  thti  question,  under  statuttny  provi- 
Biona  Bimil&r  to  |  723  of  our  Code,  aro  to  be 

Cain  r.  Rockwell.  132  Abm.  103;  Mo- 
aaugk-ss  v.  Woodi,  106  lad.  380,  7  N.  B.  7; 
Jonea  v.  Uariin,  6  Blackf.  351 ;  Thatoh^  t. 
Coleman,  S  Blackl.  76;  Bridget  v.  Layman, 
81  Ind.  394;  Hopper  v.  Luom,  86  Ind.  43; 
Ridgvmy't  Appeal,  Ifi  P&.  177;Y(irJb  Bonfc'A 
Appeal,  36  Pa.  468;  J?ai  part*  Hotoard-Har- 
riton  Iron  Co.  119  Ala.  484,  24  So.  516; 
Georgia  P.  R.  Co.  v.  Prop«t,  8>  Ala.  518,  3 
So.  764;  Singer  ilfg.  Co.  t.  Oreenleaf,  100 
Ala.  27e,  14  So.  109;  Vekuui  v.  Lynch 
(Minn.)  80  N.  W.  700;  Qorman's  Oaee,  124 
Halts.  190;  McDonald  r.  Sveet,  76  Oil.  267, 
18  Pac.  324;  Brock  t.  MaHinovieh,  56  Cal. 
61G;  Reek  v.  Martin,  7G  Tex.  460,  13  S.  W. 
61;  Freeman  v.  Hatekina,  75  Tex.  498,  14  S, 
W.  364;  Ooodgion  t.  Otireath,  3Z  S.  C.  388, 
II  S.  E.  207;  Pattm-ton  r.  WaltoTi,  119  N. 
C.  500,  SO  S.  E.  43 ;  Davonport  y.  Kirkland, 
156  III.  174,  40N.  E.  304;  Jonetv.  San  Frar^- 
oiwo  Sulphur  Co.  14  Nov,  172;  ifoLau^AIiit 
T.  Wilkt,  42  Mioh.  6G3,  4  N.  W.  268;  fSnoI 
T.fiocfeu*,  IS  Mich.  218:  Barb«r\.  Smith,  41 
Mich.  138,  1  N.  W.  992 ;  Hiehoff  v.  People 
-f  Began,  171  III.  S43.  49  N.  E.  214,  Af- 


48  Fed.  148;  Harvoy  Iiumher  Co.  t.  Hern- 
Mon  £  C.  f.«n>&«r  Co.  39  Mo.  App.  214. 

iVr.  Lnoliii  H.  Be  era,  vnth  Jf«asra. 
Lord,  Sat,  *  Xiord,  for  TMpondent: 

When  the  judnnent  of  foreclosure  wu  en- 
tered in  PretzffCi  v.  Lou>rence  tlie  court  did 
not  have  juriadiction  of  Uaiy  J.  Stockton, 
tbe  owner  of  the  equity.  That  judgment  u 
to  her  IB  therefOTe  abooluteJj  Toid, 

A  judgment  against  a  person  who  was 
duly  aerved,  but  who  wa»  aued  by  the  wrong 
name  and  did  not  appear,  is  absolutely  void. 

Farnham  v.  HOdreth.  32  Barb.  277 ; 
BchoKllkopf  V.  Ohmeis,  11  Misc.  253,  3Z  N. 
Y.  Rupp.  736;  McOill  v.  Weill,  19  N.  Y.  Cir. 
Proc.  Rep.  43.  10  N.  Y.  Supp.  246;  Oardner 
y.  Kraft,  52  How.  Pr.  499;  Miller  t.  Foley, 
28  Barb.  630;  Maldoon  v,  Pterz,  1  Abb.  N, 
C.  309;  Withle  y.  Bekware,  22  Jonea  k  5. 
169. 

The  judgment  in  Pretsfeld  y,  Laiormiee 
was  not  merely  irregular  or  voidable,  but 
waa  absolutely  void  and  a  nullity  so  far  as 
Marv  J.  Stockton  waa  concerned. 

W'inelow  v.  Clark,  47  N.  Y.  261 ;  Miner  y. 
Beekman.  fiO  N.  V.  337;  London  v.  Towm- 
hcnd.  112  N.  Y.  03,  19  N.  K  424. 

The  fa«t  that  the  court  did  not  have  juris- 
dii^tion  appears  on  the  face  of  the  judg- 
ment roil,  and  the  defect  of  jurisdiction  can 
therefore  be  shown  in  a  oollaleral  proceed- 
ing ^rhere  that  judgment  i«  rdied  upon  to 
make  title. 
S3  L.  R.  A. 


Smith  V.  CenirtU  Trust  Co.  154  N.  Y.  338, 
4S  N.  E.  GS3;  Ferguson  v.  Crat^ord,  70  N. 
Y.  2S6,  26  Am.  Rep.  589;  Freeman,  Judgm. 
3d  ed,  {  126;  Berk^icitz  y.  Broton,  3  Ujac.  1, 
23  N.  Y.  Supp.  792;  Prirtgle  v.  Wooluwth, 
00  N.  Y.  602. 

Mary  J.  Stockton  will  not  be  bound  by  any 
dedaioR  in  this  action,  and  may  at  any  time 
within  the  next  fifteen  yean  bring  an  action 
to  recover  the  property. 

Fry,  Spec.  Perf.  3d  ed.  |  862;  Irving  t, 
Campbell,  121  N.  Y.  363,  8  L.  R.  A.  620,  24 
N.  E.  821;  Dingley  v.  Bon,  130  N.  Y.  607, 
29  N.  E.  1023;  MoPheraon  y.  Sehade,  149 
N.  Y.  16,  43  N.  E.  527 ;  Greenblatt  v.  Eer- 
manti,  144  N.  Y.  13,  38  N.  B.  068;  Kilpat- 
Tick  y.  Barron,  125  N.  Y.  761,  26  N.  E.  025; 
Abbott  T.  Jame*.  Ill  N.  Y.  673,  19  N.  B. 


Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Thia  action  Is  brought  <m  tlie  equity  aid* 
of  the  court  to  oonipd  the  defendant  to  con- 

Sthe  title  of  oertain  pranisea  to  the  plaio- 
in  pureuaiMW  of  the  tonus  of  a  written 
contract,  or,  if  nnaUe  to  cxmvey  a  maricet- 
able  title,  tiiat  he  be  decreed  to  return  a  par- 
tial payment  made  by  the  plaintiff,  lie 
trial  court  hdd  that  the  title  waa  market- 
able, and  decreed  specific  pea-formance.  Ilie 
appellate  division  reaahed  a  contrary  conclu- 
eion,  and  so  reversed  ttie  judgment.  Tlie 
defendant's  title  comes  through  a  foreclosure 
(if  a  mortgage  while  Mary  J.  Stockton  waa 
the  owner  <rf  tJie  fee,  but  in  the  summons 
and  cotnptalnt,  boHi  of  which  were  duly 
served  upon  her,  she  was  called  Emma  tJ. 
Stockton.  I«.tor  the  attorney  for  Uie  plain- 
tiff, without  notice  to  Mary  J.  Stockton,  ob- 
tained an  order  amending  ute  summons  and 
complaint  eo  a«  to  oorreotly  state  her  givnt 
name,  in  pursuance  of  the  authori^  con- 
ferred ty  I  723  of  the  Code  of  Civil  Proced- 
ure, which  provides  that  the  court  may,  "be- 
fore or  after  judgment,  in  furtherance  of 
justice,  .  .  .  amend  any  process,  plead- 
ing, or  other  proceeding,  by  adding  or  strik- 
ing out  the  name  of  a  person  as  a  party,  or 
by  correcting  a  mistake  in  the  name  of  a 
party."  The  contention  that  the  court  had 
no  power  to  amend  the  summons  and  com- 
pla.int,  as  provided  by  the  order,  is  founded 
upon  the  claim  that  the  court  had  not  ac- 
quired jurisdiction  of  defendant  Stockton  by 
the  personal  serviot  of  the  summons  and 
complaint  upon  her  because  of  the  error 
therein  in  respect  to  her  given  name.  But 
we  cannot  concur  with  a  view  that  inaista 
upon  it  that  any  error  appearing  in  a  sum- 
mons in  the  name  of  a  defendant  prevents 
the  court  from  acquiring  iurifxliction  of 
such  defendant,  notwithstajiding  he  was  ful- 
ly apprised,  when  service  of  the  summons 
was  made  upon  him,  that  he  was  the  party 
intended  to  be  named  therein  and  affected 
thereby. — a  view  directly  antagonistic  to 
both  the  letter  and  the  spirit  of  H  721  and 
723  of  the  Code,  the  first  of  which  declares 
that  a  judgment  of  a  court  of  record  shall 
not  "be  impaired  or  affected,  by  reason  of 
either  of  the  following  Imperfectiona,  omis- 
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■iona,  defects,  nutten,  or  tUiigB  in  thi 
proceu,  pleading,  or  othei  proceedinea: 
.  .  .  (9)  For  A  miBtake  in  the  name  of  t 
pkrty  or  otlier  person  ■  •  ■  irtiere  tha 
oorrect  mune  .  .  .  has  been,  once  right- 
ly Btat«d,  in  any  of  the  pleading*  or  otier 
proceedings;"  while  the  latter  section  pro- 
vides for  correcting  a  mi  stoke  in  t^e  name 
of  a  party  as  it  appears  in  the  summons, 
which,   of   course,   presupposee,    in   case   of 

EioT  service,  that  jurisdiction  has  already 
En  acquired.     The  object  of  the  summons 
ie  to  spprise  the  party  defendiuit  that  the 

Elaintiu  therein  seeks  a  judgment  a^inst 
im,  so  that,  he  may  take  such  st«ps  as  may 
s«em  advisable  to  protect  his  interests;  and, 
in  order  to  assure  ita  coming  to  his  atten- 
tion, the  statute  requires  personal  service 
of  the  summons  to  be  made  when  it  is  poa- 
rible  to  do  BO.  It  may  happen,  aa  in  this 
ca«e,  that  the  defendant's  name  la  not  cor- 
rectly stated  in  the  sununom,  and  in  such 
case  it  ia  the  duty  of  the  court,  when  prop- 
erly moved,  to  determino  whather,  notwitli- 
atandine  the  error,  the  defendant  wb«  fairly 
appriBcd  whether  be  was  the  party  the  ac- 
tion was  intended  to  affect;  and,  if  the  an- 
Ewer  of  the  court  be  in  the  afflmmtive,  ita 
determination   must  be  that  the  oourt  ao- 

?uired  jurisdiction.  In  our  judgment,  the 
Bids  disclosed  b^  this  record  permit  only  one 
answer  to  thn  <|ueation.  Was  Mary  J.  Stock- 
ton fairly  apprised  by  tjie  summons  and  com- 
plaint eerved  upon  her  that  the  object  of 
the  acti(ni  was  to  foreclose  a  mortgafje  upon 
the  prranisea  owned  by  her!  vie.,  that  she 
waa.  That  being  so,  it  fcrilows  that  it  was 
the  duty  of  the  court,  when  applied  to,  to 
hold  that  jurisdiction  had  been  acquired,  and 
tliereupon  to  grant  aueh  nmendmentB  in  fur- 
tiierance  of  justice  as  the  statute  author- 
ized. That  IB  pT«cise1y  the  course  of  pro- 
cedure taken  in  the  foreclosure  action.  After 
tie  summona  had  been  personally  eerved  up- 
oa  Mrs.  Stodctoa  more  than  twenty  days, 
the  tact  that  there  was  an  error  in  her  given 
name,  as  it  appeared  in  the  summons,  and 
of  what  that  error  consiated,  was  brought 
to  the  attention  of  the  court,  irtiich  there- 
upon decided  to  amend  the  eummona  and 
complaint  so  that  the  defendant's  name 
should  correctly  appear  in  orery  paper  enti- 
tied  in  the  action.  The  decision  expressed 
neoeasarily  involved  a  decision  not  ex- 
pressed, but  nevertheless  mads,  that  ^e 
court  had  acquired  jurisdiction  of  the  de- 
fendant in  the  action;  and  hence  it  follows 
that  the  court  could  and  should  have  made 
the  order  amending  the  summons  and  com- 
plaint so  as  to  state  defendant's  given  name 
properly.  The  decision  was  correctly  made, 
mud  it  follows  neceeaarily  that  the  purchaser 
*t  the  forecloaure  sale  aaquired  a  markett^ 
ble  title. 

We  hare  not  alluded  to  the  decision*  of 
the  several  special  and  general  terms  which 
tlie  appellOite  division  felt  called  upon  to 
follow.  Their  foundations  were  laid  long 
before  iS  721  and  723  of  the  Code  cajne  into 
existence  as  marking  features  of  a  distinct 
le^slative  policy  to  stop  the  sacrifice  of 
things  of  real  substance  upon  the  altar  of 
83  L.  R.  A. 


mere  technicality,  and  hence  a  d  . 
them  can  serve  no  useful  purpoGe. 

The  order  of  the  Appellate  Division  should 
6«  reverted,  and  the  judgment  of  the  trial 
term  affirmed,  with  costs  to  the  appellant  in 
all  courts. 

Gray,  O'Brlea,  Uarttn,  Iiaadon,  and 

Callen,  JJ.,  concur.     Werner,  J.,  not  ait- 


Joseph  V.  SINNOTT,  iDdividually  and  as 
Surviving  Partner  of  Andrew  F.  Moore, 
Deceased,  Appl., 

Bernard  FBIOCK,  Impleaded,  etc,  Beept.  [ 
(166  N.  Y.  444.)  - 


RcplBTlB  Will  not  lie  to  reeoTer  Kooda 
obtained  by  (rand  where,  before  the  com- 
menceDienr  ol  the  action,  the;  have  been 
taken  front  defendant's  poaaesdoa  on  an  eie- 
GDtloD  In  favor  of  s  third  person,  and  sold, 
without  anj  coltusloD  on  h[8  part,  so  that 
they  sro  no  longer  la  h!a  poneaalan,  custod;, 
or  control. 

(Febroarr  1,  leoi.)  ! 

APPBAT;  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  Uie  Supreme 
Court,  Fourth  Department,  affirming  a  ju^- 
ment  of  a  Trial  "Term  for  Monroe  Qmnty  in 
favor  of  defendant  in  an  action  of  replevin  to 
recover  possession  of  certain  chattels  alleged 
to  have  been  procured  by  defendant  Feioric 
through  fraud.     Af/irmed. 

The  facta  aje  stated  in  the  opinion. 

Mr.  Frank  J.  Hone,  for  appelant: 

An  action  can  be  brought  in  replevin 
against  one  who  hea  had,  but  has  parted 
with,  posseeeion  of  chattels,  even  though  the 
chattela  have  pasaed  into  the  hands  of  a 
bona  fide  purchaser  for  value. 

Burnett  t.  BelUng,  70  N.  Y.  4B2 ;  IVtoftoIs 
V.  Midhael,  SS  N.  Y.  2M,  80  Am.  Dec.  250; 
ffnapp  T.  Bmit\,  27  N.  Y.  277;  Eilia  v.  Lera- 
tier,  48  Barb.  63!) ;  Dunham  v.  Troy  Union  R. 
Co.  3  Keyes,  643 ;  Broekvoay  v.  Burtuip,  IS 
Barb.  300;  Witri  v.  Woodham,  27  Barb. 
348;  Taaker  v.  Ryan,  75  N.  Y.  S.  E,  341, 
40  N.  Y.  Supp.  942 ;  Sationol  S.  8.  Co.  v. 
Sheatum.  122  N.  Y.  461,  10  L.  R.  A.  782,  29 
N.  E.  85G. 

Jfr.  Charles  E.  Boatirlok,  for  respond- 


cannot  rightfully  be  made  a  defendant, 
sole  or  jointly,  in  an  action  of  replevin. 

Hall  V.  White,  106  Mass.  5B0;  RobrrU  r. 
Randel,  3  Sandf.  707. 

C^nllen,  J.,  delivered  the  opinion  of  the 
The  action  is  in  replevin  to  recover  certain 
Note. — For  cases  tn  this  series  as  to  replevin 
to  recover  goods  obtslned  bj  fraud,  after  thej 
have  been  transferred  to  a  thtrd  part;,  see 
SchloBB  V.  PeltDB  <Hlcb.)  96  L.  R.  A.  161 ;  and 
Merrell  v.  Bprlnier  (Ind.)  8  L.  B.  A.  61. 
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ch»tt«1a  whidi  it  wm  alleged  the  plaintift 
WBB  induoed  to  Mil  to  the  respondent  bj 
fraud  on  the  part  of  the  latter.  The  com- 
plaint was  in  the  ordinarv  form,  and  averred 
property  in  the  plaintiff,  and  that  the  de- 
fendant wrongfully  took  iund  detained  the 
chattela.  The  complaint  was  dismlBgnl  on 
the  opening  of  the  plaintiff's  counsel,  and 
hia  concession  (apparently  made  for  the  pur^ 
pom  of  obtaining  a  ruling  an  the  question) 
that  prior  to  a  demand  for  the  return  of  the 
pKida,  and  before  the  commencement  of  the 
action,  the  chattels  had  been  taken  from  the 
defendant  on  an  execution  against  him  and 
sold,  so  that  at  the  time  of  such  demand  and 
commencement  of  the  action  they  were  not 
in  the  defendant's  posseasion.  custody,  or 
control.  On  this  concession  the  trial  court 
dismissed  the  e<»nplaint,  aJid  the  judgment 
entered  on  such  dismissal  has  been  affirmed 
by  the  appellate  difiBion. 

'J^ere  wss  no  suggestion  made  that  the  de- 
fendant Obtained  the  property  with  the  in- 
tention that  it  should  be  seized  on  execution, 
or  in  pursuance  of  any  conspiracy  or  collu- 
sion with  the  execution  creditor.  Hie  sale 
was  not  void,  but  Toidable  at  the  election  of 
the  ptaintilT.  At  the  time  the  chattels  were 
eejr.ed  on  execution  the  plaintiff  had  not  re- 
scinded the  sale,  and,  whatever  were  the 
plaintifTs  rights,  the  seimre  of  the  goods  at 
to  the  defendant  was  lawful,  and  he  could 
not   resist  or  avoid  it     The   questioii   pro- 


talren  from  him  by  process  legal  .  . 
ajid  not  by  any  voluntary  act  on  his  part. 
The  determination  of  this  (luestion  requires 
an  examination  and  consideration  of  this 
particular  form  of  action  as  it  now  exista 
under  our  Code  and  statutes. 

Originally,  at  common  law,  the  action  of 
replevin  lay  to  recover  the  posseseioa  of 
goods  illejrally  distrained  by  a  landlord.  The 
primary  object  of  the  action  was  to  recovw 
poBscitsion  of  the  specific  chattels.  The  form 
of  action  was  so  useful  that  the  action  was 
extended  to  nearly  all  cases  of  unlawful  cap- 
tion or  detention  of  chattels,  where  it  was 
sought  to  recover  the  chattels  in  tpeeie.  In 
many  cases  where  the  plaintiff  was  unable 
to  obtain  the  return  of  the  chattels  he  could 
recover  in  the  action  their  valu&     Btill  the 

the  possession  of  chattels,  ae  distinguished 
from  actions  in  trespass  or  trorver  to  recover 
damages  for  the  seizure  or  for  the  value  of 
the  property.  There  were  many  technical 
rules  in  force  relating  to  this  form  of  action, 
which  at  times  made  proceedings  under  it 
difficult,  and  in  1788  a  statute  was  passed  in 
this  sUte  (1  Rev.  Laws  1613,  p.  31)  to  sim- 
plify the  procedure.  It  directed  the  form  of 
plaint  before  the  sheriff,  in  which  the  plea 
was  "of  taking  and  unjustly  detaining" 
beasts,  goods,  or  chattels.  Afterwards  the 
Kevised  Statutes  prescribed  the  rules  gov- 
erning actions  of  replevin,  and  the  proced- 
ure therein.  I^tle  12.  chap,  g,  pt.  3.  In 
the  original  note  of  the  revisers  is  stated 
their  intention  to  so  extend  the  actimi  of 
83  L.  R.  A. 


renlevin  "as  to  make  it  m  aul>stitut«  for  det- 
inue, and  a  concurrent  remedy  in  alt  ease* 
of  the  unlawful  caption  or  detention  of  per- 
sonal property?,  with  trespass  and  trovw." 
We  do  not  think  the  revisers  used  the  ti 


rent" 


"'"?, 


'  for 


by  i  C,  title  12,  it  is  provided  that  the  action 
shall  in  all  cases  be  commenced  by  writ,  tba 
form  of  which  is  prescribed  as  follows: 
"Whereas  A.  B.  complains  that  C.  D.  baa 
taken,  and  doea  unjustly  detain  (or  'do«« 
unjustly  detain,'  aa  the  case  may  be)."  The 
execution  in  the  action  required  the  sheriff 
to  replevin  the  goods  if  they  could  be  found, 
and  aeliver  them  to  the  plaintiff,  and,  in  case 
they  could  not  be  obtAined,  to  collect  their 
value,  with  the  damages  and  costs,  from  the 
property  of  the  defendant.  The  provisions 
of  chapter  2  of  title  7  of  the  Code  of  Proced- 
ure of  1H4S,  entitled  "Claim  and  Delivery 
of  Personal  Prcrperty,"  operated  a«  a  substi- 
tute for  those  of  the  Revised  Statutes.  They 
direct  that  at  the  commencement  of  the  ac- 
tion the  plaintiff  may  replevy  the  chattels, 
hut  in  the  affidavit  to  obtain  the  writ  there 
is  required  the  statement  that  the  defendant 
"unjustly  detains"  thetn.  He  provisions 
of  the  present  Oode  of  (Svil  Procedure,  in 
the  article  entitled  ".Action  to  Recover  a 
Chattel"  (IS  168&--1730),  are  subetantially 
the  same  as  tJioee  al  Hie  old  Code. 

The  question  several  times  arose  under  the 
Code  of  Procedure  whether  replevin  could  be 
maintained  against  a  party  who  was  not  in 
possession,  either  actual  or  constructive,  of 
the  chattels,  and  was  the  subject  of  conflict- 
ing decisione  in  the  supnsne  court  and  in 
the  superior  court  of  New  York.  It  Qnally 
cune  to  this  court,  in  IVicftoIs  v.  Michael,  23 
N.  Y.  E(I4,  80  Am.  Dec  ESS.  This  was  also 
a  ease  of  fraudulent  nurdiase  of  goods,  tn 
which  the  defendant,  before  the  action  was 
brought,  had  voluntarily  transferred  tho 
goods  to  his  assignee.  It  was  held  that  the 
acticm  could  be  maintained.  This  decision 
was  based  on  the  authority  of  two  Ehiglish 
cases:  Ooirth  V.  HoiDOT^,  S  Car.  &  P.  346. 
and  Jonft  v.  Doielt,  9  Mees.  i.  W.  19.  In 
the  case  in  this  court  Judge  Selden  wrote: 
"The  theory  upon  which  these  cases  proceed 
Is  perfectly  sound,  and  aippliea  directly  to 
the  preaent  case.  It  is  that  where  a  person 
is  in  posseanon  of  goods  belonging  to  anoth- 
er, which  he  is  bound  to  deliver  upon  de- 
mand, if  he.  without  authority  from  the  own- 
er, parts  with  that  possession  to  one  who  re- 
fuses to  deliver  them,  he  is  responsible  in 
detinue  equally  with  the  party  refusing.  He 
contributes  to  the  detention.  It  is  the  con- 
sequence of  his  own  wrongful  delivery.  The 
action  in  such  cases  may  properly  be 
brought  against  both,  because  the  acts  of 
both  unite  in  producing  the  ddentlofl."  Tills 
doctrine  has  Iwen  steadily  adhered  to  by  this 
court,  Bamett  v.  Belling,  70  N.  Y.  492: 
Dunham  v.  Troy  Union  R,  Co.  3  Keyes,  643. 
These  decitiwis,  however,  do  not  control  the 
present  case.  They  are  authorities  to  the 
effect  that  where  the  defendant  has  wrong- 
fully parted  with  possession  the  action  will 
lie.  As  already  stated,  the  defendant  did 
not  part  with  poosessioa  by  any  act  on  his 
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P«rt,  but  tie  property  wae  taken  from  him 

«j  pioceu  of  law  lalid  ae  to  him,  and  which 

A«  could  not  reeiat.     To  uphold  a  recover}' 

in  replevin  under  Huch  circumetaJices  we 
■nust  go  furtlter,  and  dMiide  that  whenever 

property  ha«  beoi  taken  or  obtained  wrong- 
lolly   ui  action   of   replevin  may  bo  main- 

■tained  i^ainst  the  taker,  r^ardleas  of 
whether  Uie  property  is  in  his  pogHSBsion  or 
whether  he  bae  been  lawfully  deprived  of  it, 

.and  as  a  logical  sequence,  aa  we  think,  also 
regardless   of   the    fact   that   the   property 

nought  to  be  r^levined  may  have  ceased  to 

•«ziet  without  fault  on  tie  defendant's  part; 
in  other  words,  that  the  a^tjon  can  be  main- 
tained under  all  drcumstances  to  tbe  same 

-«xtent  as  an  action  for  conversion.  Such  a 
doctrine    would    substantjolty   destroy     tbe 

■characteristic*  of  an  action  of  replevin, 
which  distinguish  it  as  an  action  to  recover 

.possession  of  specific  property,  and  we  find 
ito  authority  for  it  in  the  deciBi(His  of  this 

•or  of  our  sister  states.  In  Massacbusetts 
the  rule  seems  absolute  that  the  defendant 
must  be  in  possession  when  tbe  action  of  re- 
.filevin   is   brought.     Richardson  v.   Reed,   i 

■Gray,  441,  64  Am.  Dec.  77 ;  HalL  v.  White, 
lOti  Mass.  599.  In  the  earlier  case  it  is 
"By  the  common  law  re^li 


prerequisite  to  the  maintenance  of  replevin. 

.  But  treepasa  will  lie  in  cases  where 
■replevin  wilt  not.  Replevin,  being  an  action 
in  which  tbe  process  is  partly  in  rem,  wilt 
■mot  lie  where  it  is  impra«tioable  or  unlaw- 

)  execute  that  part  of  the  process  ac- 


«  sheriff  who  had  aeixed  goods,  but  parted 
■with  possession  before  the  date  of  the  plain- 
■tilT's  writ.  The  same  rule  obtains  in  New 
namp»hire  {Mitchell  v.  Roherts.  50  N.  H. 
485),  Iowa  {Coffin  t.  Oephart.  18  Iowa, 
360),  Missouri  (Ftder  v.  Abrahams,  2S  Mo. 
App.  454;  Davis  v.  Randolph,  3  Mo.  App. 
AHi).  Maine  (Howe  v.  Shaio,  56  Me.  291), 
Minnesota  lAmcn  v.  Miatisgippi  Boom  Co. 
«  Minn.  487,011.  417), and  in  North  Carolina 

{Uaitghton  w.  Jitneberry,  69  N.  C.  456).  In 
Michigan  the  statute  as  to  procedure  in  re- 
n>levin  is  similar  to  our  own;  and  in  Mc- 
Britttt  V.  Morrison,  55  Mich.  351,  21  N.  W. 
:3G8,  the  supreme  court  of  that  state,  follow- 
ing the  rule  in  t^ichoU  v.  Michael.  23  N.  Y. 
-204.  SO  Am.  Dec.  259,  held  that  the  action 
lay.  despite  a  wrongful  transfer  by  the  de- 
■(eniiant  prior  to  its  institution.  In  the  sub- 
■•eqiient  case  of  flildas  v.  Crosby.  61  Mich. 
413.  28  N.  W.  153,  it  is  said:  "The  nature 
■of  the  remedy,  the  detention  b«ng  the  gist 
H>f  the  action,  and  tbe  delivery  of  the  goods 

it«  object,  forbids  this  action  against  one 
not  in  possession,  and  who  csnnot  deliver 
■the  property,  unless  he  has  concealed,  re- 
moved, or  disposed  of  the  same  with  the  in- 
dent of  avoiding  the  writ."  Aocordingly  it 
-was  held  that  replevin  would  not  lie  against 
«  pledgee  wbo  bad  improperly  soM  the 
pledge  and  parted  with  nosseaaion.  With 
-4IS  it  is  siifHeient  that  the  defendant  has  vol- 
-untarily  disposed  of  the  propfflly,  though 
S3  L.  R.  A. 


without  intent  to  avoid  tbe  writ.  Bamett 
V.  Selling,  70  N.  Y.  4B2.  In  Wisconsin, 
though  a  decision  on  the  exact  point  seems 
wanting,  the  dieta  oi  the  opinions  iudicat« 
the  rule  to  be  the  same  as  that  in  this  state. 
In  Virginia  there  is  a  very  early  case  on  the 
subject  [Burrdey  v.  ZtOmbcrl,  1  Wash. 
[Vs.]  306),  argued  by  Mr.  (afterwards 
Justice)  Washington  and  Mr.  (afterwards 
Chief  Justice)  Mar^all.  It  was  there  held 
that  the  defendant  could  not,  by  transfer- 
ring the  property  before  the  oommencement 
of  the  action,  defeat  the  writ.  In  the  opin- 
ion it  is  said  that  possession  of  the  defend' 
ant  prior  to  the  suit  was  sufiicient  to  charge 
him  unless  he  was  legally  evicted.  In  Pool« 
V,  Adkisson,  1  Dajia,  110,  the  court  of  ap- 
peals of  Kentucky,  following  the  decision 
in  Burnley  v.  Lambert,  held  that  the  volun- 
tary transfer  of  the  defendant  before  suit 
did  not  defeat  an  action  in  replevin.  It  is 
there  sajd:  "According  to  the  case  of 
Burnley  v.  Lambert,  the  fact  that  tbe  [dain- 
tiff  was  not  possessed  of  tJie  slaves  when  this 
suit  was  brought  cannot  change  or  affect 
the  remedy,  unless  he  hEid  been  'legally  evict- 
ed.' This  doct^ine^  if  interpreted  literally, 
may  be  too  restrictive.  But  it  seems  to  be 
free  from  just  exception,  if  understood,  as 
we  euppose  it  ought  to  be,  to  mean  that  the 
plaintiff  had  been  devested  of  the  possession 
m  a  manner  authorized,  by  taw,  and  which 
would  therefore  exonerate  him  from  the 
charge  of  tortious  conduct."  It  was  held  by 
the  same  court  in  CaMweU  v.  Fenwick,  2 
Dana,  333,  that  detinue  could  not  be  main- 
tained for  a  slave  dead  before  the  commence- 
ment of  the  action,  though  otierwise  if  he 
had  died  subsequent  to  the  commencement 
of  the  action,  or  the  defendant  had  improper- 
ly parted  with  his  posaessiMi.  The  court 
said:  "Detinue  is  a  mode  of  action  given 
for  the  recovery  of  a  specific  thing,  and  dam- 
ages for  its  detention,  lliough  judgment  is 
also  rendered  in  favor  of  the  plaintiff  for  the 
alternate  value,  provided  the  thing  cannot 
be  had;  yet  the  recovery  of  the  thing  itself 
is  the  main  object  and  inducement  to  the  al- 
lowance of  the  actjon.  .  .  .  The  a«tton 
is  not  adapted  to  the  recovery  alone  of  tha 
value  of  a  thing  detained,  nor  can  it  be  main- 
tained therefor." 

We  have  thus  reviewed  the  leading  eases 
in  this  country  in  reference  to  the  drcum- 
stanccs  under  which  an  action  of  replevin 
can  be  maintained.  None  of  them  author- 
ize the  maintenance  of  the  acUon  under  the 
circumstances  of  the  present  case.  In  all  of 
them  replevin  is  held  to  be  eesentially  a  jxh- 
aessory  action.  In  many  of  the  states  it  is 
unqualifiedly  requisite  for  the  maintenance 
of  the  action  that  the  defendant  should  be 
in  possession  of  the  chattels  sued  for  at  the 
time  the  action  was  commenced.  In  others, 
aa  in  our  own  state,  an  exception  is  made 
to  the  general  rule  where  the  defendant  has 
voluntarily  parted  with  the  property.  Still 
the  exception  ^oee  only  to  the  extent  stated. 
The  law  in  Virginia  and  Kentucky  is  aub- 
atantially  the  same  as  our  own,  and  the 
cases  cited  from  those  states  are  well  rea- 
soned on  principla     The  case  at  bar  falls 
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witliiii  Uu  rule  staled  in  tho««  caaea, — that, 
where  the  defendant  is  evicted  hj  l^al  pro- 
cess before  suit  brought,  the  action  mil  not 
lie, — and  we  are  therefore  of  opinion  the 
disposition  of  the  aise  l^  the  courts  below 
was  correct.  We  have  not  overlot^ed  the 
decision  in  Devoe  v,  Brandt,  63  N.  Y.  482. 
In  that  case  Sajnuels,  the  vendee,  from 
whom  the  goods  had  beem  tokmi  on  execu- 
tion, did  not  defend  the  action,  and  the  ques- 
tion we  have  discussed  did  iiot  arisa  The 
action  was  unquestionablj  well  brought 
agajust  the  other  defendant,  as  he  was  in 
possession  of  the  chattels  st  the  time  oi  the 
eommencemont  nf  the  suit. 

It  i«  urged  that,  whatever  may  have  been 
originally  the  nature  and  character  of  an  ac- 
tion of  replevin,  there  is  now  no  longer  rea- 
son for  maintaining  a  distinction  between  it 
&nd  an  action  for  convDrsion,  and  that  it 
would  conduce  greatly  to  the  speedy  admin- 
istration of  justice  to  permit  the  use  of  the 
first  form  of  action  as  a  substitute  for  the 
second.  A  good  deal  may  be  said  in  favor 
of  this  clijm,  great  as  would  be  the  iunovA- 


tion  resulting  in 
however,  a  serious  objection  ta  adopting  thi» 
view  of  an  action  of  replevin.  If  a  defend- 
ant is  arrested  in  an  action  to  recover  a  chat- 
tel, he  can  be  disiAarged  only  upon  giving  m- 
bond  for  the  return  of  tiie  chattel,  or  the 
full  payment  of  any  judgment  that  may  b» 
recovered  against  him,  while  in  an  a^oni 
for  conversion  the  bond  is  cmnlitioned  only 
for  his  personal  surrender  to  ajiy  mandata- 
or  flnibl  judgment  against  him.  CiMie  Civ. 
Proc.  i  575,  The  form  of  the  action,  there- 
fore, seriously  affecta  the  righU  of  the  de- 
fendant B^nst  whom  it  is  taught.  Whil*- 
this  consideration  should  not  induce  ua  to- 
limit  the  scope  of  an  action  of  renlerviD  ex- 
cept within  the  bounds  preecribea  t^  stat- 
ute and  the  authorities,  it  may  well  reatrMM 
us  from  taking  any  radical  departure  in  ^v- 
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li  DlncrepBiicleB  bet^reen  luk  <^r4*r  re- 
MtttlriK  a  caaae  from  a  United  States  dis- 
trict court  to  a  elrenlt  court  snd  tbe  docket 
eatrr  In  tbe  district  court  will  not  affect  tbe 
validity  of  tbe  remlssloD. 

S.  Abeence  of  m  record  of  an  Indict- 
raeat  la  s  United  States  district  court  will 
not  affect  tbe  Jurisdiction  of  a  circuit  court 
to  which  the  cause  has  been  remitted. 

S.  The  neiidtnK  of  the  orlBlnal  ludlct- 
metit  tornsrd  to  the  circuit  court  upon  rs- 
mlsslon  at  a  canse  Into  It  from  tbe  district 


court  under  ths  proTlslons  at  V.  B.  Rev,  Stat. 
I  lOST,  is  not  wich  an  Irregulantr  as  wlil  de- 
feat tlie  jurisdiction  of  tbe  former  court. 

4.  The  Insertion  In  a  count  of  an  In- 
dictment tor  mlBBpplIcBtlOD  of  111  funds  br 
the  sgeut  ot  an  lusoIveDt  bank,  of  tbe  aJleca- 
tlou  thai  tbe  conversloQ  waa  done  b;  some- 
meaUB  and  In  aome  manner  to  tbe  jarora  un- 
known, will  not  render  tbe  count  demurrable 
If  It  alleges  tbst  accused  did  uuIawfullT, 
(rsudulentlj,  and  wUfulIj  mlsapplj  aad  con- 
vert to  bis  own  Dae  tbe  assets  of  tbe  baak. 
wilb  Intent  then  and  tberebj  to  injure  scd- 
defraud  tbe  aasociation. 

0.  One  indicted  (or  niIsa.iiplylBK  th» 
■■■clii  of  an  Inaolvent  bank  under  D.  B.  Rev. 
Stat.  I  S20S.  may  be  declared  acalnat  as  pres- 
ident, director,  and  agent. 

6.     An  nicent  appointed  to  ivind  ap  ths 


I,   From  ofAer  Pedsral  oeurta. 
II.  From  stale  oourtt. 

a.  Paaer  of  Congreti  to  authOrUt  ra- 
ti, Remotali  under  V,  8,   Rev.  Slat.  | 
$41,  to  protect  Federal  rlQhti. 

1.  rernx  of  «<alute  pmMrollir. 

2.  iMcal  prtludint. 

3.  /JiacHnilnolton  a*  to  juror*. 
*.  hncct  of  removal. 

e.  Removali  under   U.   8.   Rev.   Slat.    | 
S().  of  causei  ogofnat  Ftiieral 

1.  Ternu    of   statute   generaHv. 

2.  CommeBcement  ot  proieantlon. 

3.  Wko  entitled 


A.  Ken 


.  Effer. 


mder  a 


imofOl. 


I.  From  othtr  Federal  eoartt. 


Is  derived  tram,  and  1«  subject  to,  tbe  absotute 
control  of  Congress,  and  may  be  changed  or 
taken  away  at  Ita  pleasure,  Bilstlag  courts, 
may  be  abollsbed.  and  their  Jurisdiction,  and 
all  caaea  pending  In  them,  whatever  their  condi- 
tion, transferred  to  other  existing  courts  or  to 
new  courts.  And  tbe  constitutional  Itj  of  an 
act  of  Congreaa  aulhorlilng  the  traoater  of 
causes  In  sacb  case  Is  expressly  upheld  In  Stuart 
T.  Laird,  1  Cranch.  209.  2  L^  ed.  115,  where  tb» 
court  said :  "Congress  have  conatltutlonal  an- 
Ibority  to  eatabllsh,  from  time  to  time,  auch  In- 
ferior trlliunala  sa  they  may  think  proper,  and- 
to  transfer  a  cauae  from  one  aucb  tribunal  to- 
another.  In  thli  laat  particular  there  sre  no 
worda  In  tbe  CoDFtltutlon  to  prohibit  or  re- 
strain tbe  exercise  of  legislative  power,"  Thls- 
wns  n  civil  case,  but.  Inasmuch  as  tbe  sourco- 
of  Jurisdiction  of  those  courts  Is  tbe  soioe, 
whether  the  cause  be  of  a  civil  or  of  a  criminal 
nature,  the  argument  would  seem  to  be  equally 
applicable.  At  any  rate,  the  removal  of  crim- 
inal causes.  a<  aotborlied  hy  D.  S,  Rev.  Stat.  i| 
103T,  1038.  from  dlatrlct  to  circuit  courts,  nud: 
lire  vcrta,  ae  let  out  In  Ibis  section,  seems  nevet- 
to  bave  been  resisted  upon  the  ground  that  <'od- 
gresa  iuld  no  power  to  sutborlze  such  remov-nlsw 


Jswerr  v.  United  Statbs. 


5BI> 


■  IsBolTeBt  %aiili  !■  gubject 


;nt  under 


L.   I  B 


IQ  case  he  wlllull;  mliappllea  Its  lUDdi, 
thougS  BUtti  office  WHS  not  cremtetl  by  stati 
■iDce  It  has  long  b«eD  recogalied  as  pen 
ted  by  law,  and  the  word  "agsnl"  Is  used 
the  BtDtQte  as  dcBcrlpClye  ol  tbose  subject 
ill  provlBlDDB. 
r.  That  SB  Bsent  to  irlad  ap  the  atTa 
at  an  taaolvCBt  bank  iraa  appoint 
by  Tocc  ol  tbe  ■tockbolderB  does  not  make  I 
tbeir  Individual  usent  rather  tban  the  br 
of  tbe  curporatloD,  ao  aa  to  take  him  oat 
)   provisions  oC   XT.    B.    Rev.    Stat.    |    C209, 


of 


wblch 


Dvldea 


ot  ban  lis  who  mi  supply  tbe  baok  [unds. 
9.  Ad  ladlctment  nndep  V.  fl.  Rev.  Stal. 
I  naim.  tor  wlllollr  mtaapplrliK  baalc 
faada.  \a  not  unsupported  by  the  evidence  be- 
causa  tbe  funds  were  shown  to  be  In  defend- 
ant's posaeaalon,  whlrb  makes  tbe  offenae  e 
bezilement,  and  tbe  atatute  provldea  for  t 
pnnlsbment  of  embezzlement  or  wilful  misap- 


plication of  foDda.  alnce  tbe  term  "wilful  mis- 
application" covers  embexxlemeDt.  and  It  l» 

peculiarly  as  to  exclude  the  narrower  word 
preceding  It. 

The  appellate  conrt  will  aot  review 
a  dlacretfancr  between  an  Indictment 

chargins  misapplication  of  (uoda  on  Septem- 
ber 1,  1893,  and  proof  sbowlns  tbe  transac- 
tion to  bave  been  on  November  1,  18D4,  where 


O.  The  appellate  conrt  will  not  re- 
view a  llndlni;  of  the  trial  eoart  that 
an  agent  for  liquidating  the  affairs  of  an  In- 
solvent bank  mlaappUed  Its  funds  by  declaring 
and  paylog  a  dividend  on  stock  belonging  to 
blmseir.  while  ba  claims  that  it  belonged  to  a 
third  person,  where  there  was  persuasive  evl- 

liW, 


ird  person,  where  there  was  persuasive  evi- 
nce to  go  to  the  Jury  In  favor  of  the  Ood- 
I — among  which  was  the  non  product  loo  nf 


tbe  Inquiry  In  every   ease  being 

ea*e  was  a  proper  one  tor  tbe  application  o( 

tbe  statute. 

D.  S.  Bev.  Stat.  |  103T,  provides  tbat  wben- 
«v>r  the  district  attorney  deems  It  neceaaary 
any  circuit  court  may,  by  order  entered  on  Its 
minutes,  remit  any  Indictment  pendloig  therein 
to  tbe  next  session  ot  tbe  district  court  ot  tbe 
aime  district,  wbe:  ■  the  offense  charged  Is  cog- 
nisable by  tbe  dlatrlct  court.     And.  '    '" 


r  dlstn. 


0  tbe  n 


aesulsii  of  tbe  circuit  conrt  of  the  same  district 
any  Indictment  pending  In  the  district  court. 
And  auch  remlsalon  shall  carry  with  It, alt  re- 
cognizances, procesaes,  and  proceedings  pending 
In  the  esse  In  the  court  from  wbicb  the  remls- 
alon Is  made;  and  the  court  to  which  such  re- 
mission Is  made  ahall,  after  the  order  of  remis- 
sion Is  died  therein,  act  In  tbe  case  as  If  the 
Indictment,  and  all  nther  proceedings  In  ths 
same,  bad  originated  In  that  court. 

And  I  1038  provides  that  ai.j  district  conrt 
may,  by  order  entered  on  its  minutes,  remit  any 
Indictment  pending  therein  to  the  neit  session 
of  (he  circuit  conrt  for  the  same  district,  when, 
In  tbe  opinion  of  such  district  court,  dlfllcnlt 
and  Important  auestlons  of  law  are  Involved  In 
the  case ;  and  thereupon  tbe  proceedings  In  such 
case  shall  he  tbe  same  In  the  circuit  court  as  It 
inch  Indictment  had  been  originally  found  and 
presented  therein. 

The  object  of  this  leglslatlcw  Is  twofold; 
First,  speedy  trials  for  persona  charged  with 
crime,  and  dispatch  of  the  public  bu^neas ;  and, 
second,  to  furnish  a  method  by  which  gnestlons 
ot  law  arising  In  criminal  causes  In  the  district 
conrt  can '  IM  taken  to  the  higher  courts. 
United  States  v.  Haynes,  29  Fed.  SSI. 

These  sections  apply  eicl naively  to  Indict- 
ments, and  to  cases  ot  which  the  circuit  and 
district  conrta  bave  concurrent  Jurisdiction ; 
-they  hate  no  application  to  a  ease  in  which 
the  circuit  conrt  baa  no  original  Jurladlctic- ' 


mder  the 


fugitive  slave  act  of  ISSO.  Campbell  v.  Kirk- 
Patrick,  5  McLean,  ITfi.  Fed.  Caa.  No.  2.363. 

And  1  lOST  does  not  authorise  tbe  district 
court  to  remit  to  the  circuit  court  a  criminal 
prosecution  under  an  Information  filed  In  the 
dlatrlct  court.  United  States  t.  TIernay.  16 
Fed.  513. 

The  offense  ot  selling  spirituous  liquors  to 
an  Indian  In  violation  of  an  act  ot  Congress, 
declared  by  act  of  Congress  to  be  cognlcable  In 
the  dlatrlct  courla,  la.  by  virtue  of  the  Judiciary 
act  of  lT!i9,  cognisable  In  tbe  circuit  court  also, 
and  may,  under  the  above  atatute.  t>e  remitted 
by  tbe  dlatrlct  court  to  tbs  circuit  court. 
53  L.  It.  A. 


United  Htate*  v.  Holllday.  8  Wait.  407,  18  I.. 
ed.  182.  Ths  Indictment  In  this  caae  orlglDated 
In  the  district  court,  and  was  remitted  to  tbe 
circuit  court,  from  which  it  was  certified  to  tbe 
Bupceme  Court  on  the  question  whether  tbe  ot- 
feoae  charged  was  one  of  which  the  circuit  conrt 
could  bave  original  Jurisdiction ;  for,  of  course, 
under  the  atatute.  If  that  court  did  not  have 
such  Jurisdiction  the  removal  waa  Improper : 
but  the  queatlon  waa  answered  In  favor  of  the 
circuit  court's  Jurisdiction. 

And  the  circuit  court  baa  Jurisdiction  ot  an 
Indictment  tor  assaulting  and  obstructing  an  en- 
rolling officer,  wbli^b,  after  temlaslon  to  tbe  dis- 
trict court  on  motion  of  tbe  district  attorney, 
has  subsequently  upon  bis  motion  been  remitted 
back  by  tbe  district  court  Into  tbe  circuit  court. 
United  States  v.  Murphy,  3  Wall.  649,  13  L.  ed. 
21T.  Tbe  conrt  said  that  they  saw  no  reason, 
either  In  tbe  nature  of  the  transacIlDn  or  Id  lbs 
language  of  the  atatute.  wby  a  cauee  so  brought 

under  the  proper  circumstances  -,  tbat,  as  tbe  or- 
der could  only  be  made  on  motion  of  the  dis- 
trict attorney,  or  whenever,  In  the  opinion  ot  the 
district  court.  dllBcult  andlmportant  questlooaof 
law  were  Involved,  therv  was  no  danger  of  colli- 
sion between  tbe  courts  on  account  ot  such  or- 
ders, and  that,  as  they  tended  to  the  dispatch 
of  business,  and  to  sound  decisions  on  legal 
proposition!,  tbere  waa  no  reason  for  limiting 
the  rule  farther  tban  the  language  of  tbe  atat.  ' 
ute  required. 

But  the  fact  that  there  are  questions  ot  law 
Involved  which  are  new  and  have  not  yet  been 
passed  upon  In  the  Federal  conrta  doea  not  nee 
essarlly  clothe  them  with  the  qualities  of  "dif. 
flcult"  and  "Important."  United  Statea  v. 
O'Hulllvan,  9  N.  Y.  Legal  Obs.  193,  Fed.  Caa. 
No.  16,973.  In  this  case  It  was  held  also  that 
thla  atatute  does  not  contemplate,  nor  would 
a  dlatrlct  Jndge  be  Juatlfled  In,  remitting  a  cause 
to  the  circuit  court  because  In  his  charge  to  the 
grand  Jury  he  had  given  a  particular  eiposl. 
tlon  to  the  crimes  act,  when  It  is  not  made  to 
appear  that  hia  exposition  Is  In  conflict  witb 
that  of  any  other  court. 

But  under  neither  of  these  sectlona,  nor  un. 
dec  any  provision  of  law,  can  the  circuit  court, 
of  Its  own  motion  or  on  tbe  app  11  ration  of  (be 
defendant,  remit  an  Indlctmeut  to  the  district 
court  for  trial.  United  States  v,  Bennett.  18 
Blatcbf.  338.  Fed.  Caa.   No.  14,S71. 

The  power  of  tbe  district  court  to  remit  an 
Indictment  Into  tbe  circuit  court  "when  In  tbs 
opinion  of  the  court  dlfflcult  and  Important  ques. 
Involved  In  tbe  case"  may  b« 


,T  tbe 


shall  b 


Uhitbd  Btatkb  Ciuluit  Coukt  of  Appbaia 


tfae  check  br  which  the  monej  was  paJd,  tad 
lb«  fiiBlence  at  uncollected  ladebtedDen  of 
ihc  third  peraoD  to  tbe  bank  of  more  than  the 
aoiDODt  oC  the  dividend. 

(March  3B,  1»00.> 

ERKOR  to  the  areuit  Court  of  the  United 
States  for  the  District  of  Maaaachuaetta 
to  review  &  judgment  convicting  dsfendant 
of  wilfully  misappropriating  funds  of  mo  in- 
solvent bunk  tj]  liquiad.te  tlie  a.ffHJrs  of  which 
fie  had  been  a.ppointed  the  agent.  Af- 
firmed. 

The  (acta  are  at&ted  in  the  (pinion. 

Argued  before  Colt  and  Putnam,  Circuit 
Judgea,  and  Webb,  Diatrict  Judge, 

Messrs.  W.  S.  B.  Hopklnt  and  Hollls 
K.  Bailey,  for  plaintiff  in  error: 

A  certified  copv  of  the  indictment  ahould 
have  been  sent,  and  not  the  original. 


40. 

An  agent  in  liquidation  ia  not  an  agent  of 
tbe  banlc  within  the  meaning  of  f  5209,  U. 
S.  Rev.  SUt. 

United  States  v.  Britton,  107  U.  S.  662, 
27  L.  ed.  523,  2  Sup.  Ct.  Rep.  S12;  Rich- 
mond V.  Iront,  121  U.  S.  29,  30  L.  ed.  86«,  7 
Sup.  Ct.  Rep.  788;  Richards  t.  Attleborough 
Nat.  Bank,  148  Maas.  187,   1  Xa  R.  A.  781, 

19  N.  K.  353;  firtt  Vat.  Bank  v.  UaraKaU, 

20  111.  App.  440;  Central  Nat.  Bank  v.  Con- 
necticut ifut.  L.  Ins.  Co.  104  U.  S.  54,  26  h. 
«d.  603. 

A  statutory  agent  in  liquidation,  ap- 
pointed under  the  act  of  June  30,  1876,  as 
amended  by  the  act  of  August  3,  1802,  ia  an 
"officer  of  the  United  States"  in  the  techni- 
cal  sense,   and   a  suit   brought   by   him   ia. 


at  the  opinion  that  ancb  queatlona  are  ao  Id- 
Tolved.  and  there  ta  no  llmltalloo  of  time  when 
that  anthorltr  ma;  or  maj  not  be  exerctied : 
and  the  order  of  remlssloD  need  not  neceasar- 
It;  be  made  before  any  proceedlaga  hnve  been 
T.iken  onder  the  Indictment.  United  State*  T. 
HnrrlB.  1  Curt.  C.  C.  33.  Fed.  Cai.  No.  IS.SIB. 
In  thla  case  tbe  order  was  made  at  a  tenh  aubae- 
quent  to  that  at  wblch  tbe  Indlclment  wa>  re- 
rnrned,  and  alter  the  defendant  had  pleaded 
and  tbe  Jar;  waa  partial  I;  Impaneled;  and  Jadge 
-Cartla  aald  that  In  bla  opinion  tbe  pover  to  re- 
mit mlgbt  be  exercised  "after  an;  proceeding* 
have  been  had  wblch  do  not  amount  to  a  bar 
to  a  future  trial." 


erdlct.  United  States  y.  Hajnea.  2fl  Fed. 
807  ;  Re  Hamea,  30  Fed.  7ST.  The  hiator;  of 
thia  caae,  as  ahown  h;  the  opinion*  of  the  cir- 
cuit court  In  the  two  citations  Jnat  given,  and 
b;  tbe  opinion  of  the  diatrict  court  In  29  Fed. 
691.  Bhowa  that  the  ciri    ' 


__ _    .       .  a  In  26 

a  above  atated,  and  bad  also  arreatad  the 
Jodgmsnt  of  conviction  of  the  diatrict  court. 
holding  the  order  of  remission  to  be  a  violation 
of  the  7th  Amendment  to  the  Federal  Conatltu- 
tlon.  providing  that  "no  fact  tried  b;  a  ]urr 
eball  be  otberwlae  re-examined  In  an;  court  of 
the  United  Stales  than  according  to  the  rulea  of 
Subiequentl;    the    district 


irt  vacated  tbe  order  of  remlaalon  to  the 
It  court,  and  tbe  latter  court  directed  the 
pera   to   lie   returned   Into   tbe   dli 


The  district  court  aCtervarda  ordered  warrant 
to  lasue,  and  passed  sentence  on  the  defendant. 
TblB  la  set  fortb  In  29  Fed,,  where  District 
Judge  Nelson  dlaagreed  with  the  circuit  court 
In  holdInK  tbe  order  to  be  a  violation  of  the 
7th  Amendment,  and  Inalsted  that  an  Indict- 
ment waa  pending  for  purposes  of  remlaalon, 
even  after  verdict  of  conviction,  although  not 
after  verdict  of  aoinlttaJ,  and  quoted  In  aupport 
of  bla  contention  tbe  language  of  Judge  Curtis 
Id  United  Statea  v.  Morrla,  1  Curt.  C.  C.  28. 
F(^.  Cas.  No.  10,815,  tupro,  hut  aald  that  the 
ruling  of  the  drcnlt  court,  denying  the  power 
of  the  dlWrlct  court  to  remit  after  verdict,  was 
the  law  of  the  case,  and  that  the  order  of 
tbe  circuit  court  arresting  the  Judgment  was  In 
«b'*ct  an  arrest  for  want  o(  Jurisdiction  In  that 
court,  and  tbe  district  court  still  bad  Jurisdic- 
tion of  the  case.  In  30  Fed.,  on  petition  for  ha- 
beas corpus.  Ibe  circuit  court  reiterated  tbeir 
holding  of  2fl  Fed.,  atatlug  that  tbe;  took  no 
Jurisdiction  b;  reason  of  tbe  remission,  that 
their  order  arresting  the  Judgment  was  a  nnl- 
tlt;  for  lack  of  Jurisdiction,  and  that  It  waa 
proper  tor  them  to  return  the  Indictment  to 
53  L.  R,  A. 


the  district  court  for  final  dlapoaltlon.  In  tbit 
Instance  Judge  Nelwn  concurred  In  the  result. 
but  iDBiBled  that  the  orders  of  tcmlsslon  wer* 
nullities,  and  that  tbe  district  court  bad  never 
lost  its  Jurladlctlon- 

And  In  United  States  t.  Curamlna,  8  PIMab. 
L.  J.  405,  Fed.  Cas-  No.  14.001.  appeara  a  atate- 
ment  b;  one  of  the  counsel  that  the  Judge  of 
the  circuit  court  had  decided  that  after  convic- 
tion a  case  could  not  properl;  lie  certified  from 
one  court  to  the  other. 

It  ts  not  neceasar;,  under  |  1037,  that  the 
original  ludlctment  be  transmitted  Into  the  cir- 
cuit court,  bat  It  I*  sufficient  It  a  certified  cop; 
thereof  be  sent  up  wltb  the  record  and  order  o( 
remission.  United  Utates  v.  McKee,  4  DID.  1, 
Fed.  Caa.  No.  lfl,aS7.  In  this  case  the  court 
aald:  "When  our  statute  provides  for  the  re- 
mission of  the  Indictment.  It  ma;  well  be  con- 
strued to  mean  an  eiemplllled  cop;  or  recnrd 
of  the  Indictment,  to  be  sent  wltb  tbe  other 
records  pertaining  to  the  case.  It  is  Just  as 
Important,  or  aa  little  Important,  that  the  origi- 
nal hill  of  Indictment  found  at  tbe  aesaloiu 
abould  be  In  tfae  King's  bench  for  the  trial  of 
the  defendant  thereon  b;  a  Jnr;.  as  that  It  be 
In  tbe  Federal  court  to  wblch  a  criminal  caaa 
has  been  sent  b;  the  court  to  which  the  Indict- 
ment waa  origlnall;  presented.  It  la  essential 
to  the  Jurisdiction  of  the  diatrict  court  that  th* 
Indictment  should  have  been  presented  to  It  b; 
a  grand  Jury  Impaneled  In  that  court,  and  these 
facta  ought  to  appear  of  record  therein.  It 
Ibst  court  acquired  no  Jurisdiction  before  the 
order  remitting  the  Indictment,  the  circuit  court 
could  acquire  none  in  conseqnenm  of  the  tttioM 
of  the  order  of  remission." 

Eut,  aa  held  b;  Jbwett  v.  Unhid  BlATRa,  the 
fact  that  no  record  of  tbe  Indictment  waa  nude 
In  tbe  diatrict  cour't  does  not  affect  the  juris- 
diction of  the  circuit  court.  Nor  waa  It  held 
error  that  the  district  court  sent  into  the  cir-  . 
cult  court  the  original  Indictment  aa  part  of  the 

The  practice  onder  both  aectlons  la  for  the 
court  to  wblch  tbs  Indictment  haa  been  remit- 
ted to  proceed  with  the  caae  trom  the  point  It 
had  reached  In  the  other  court.  United  Statea 
V.  Haynes,  20  Fed.  691. 

And  where  an  Indictment  U  transmitted  from 
the  district  court  to  tbe  circuit  court,  under 
I  loss,  although  after  the  defendant  haa 
pleaded,  tbe  circuit  court  baa  Jurladictlon  of 
the  caae  and  of  the  queations  arialng  upon  tha 
pleaa  United  Statea  v.  Richardson,  28  Fed.  61. 
Id  tbis  case  the  pleas  all  related  to  tbe  method 
of  drawing  and  aummonlng  two  of  the  grand 
lurora  who  returited  tbe  indictment. 

Bo,   where  a  prosecution   baa  ke«n  oertlOed 


Jbwbtt  t.  United  Statu. 
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in  the  Uebnieal  khm,  a.  «uit  "uidng  under 
the  Ibwb  of  the  United  Btatea,"  and  nuiy 
tor  that  TeKSOn  be  brought  in  Uie  FederEil 


in  liquidatioiL  appointed  under  the  act  of 
June  30,  1376,  why  is  it  not  equally  true  of 
«  ahareholder'i  uent  in  liquidatitm  ap- 
pointed under  U.  S.  Ber.  Stat,  i  fi220I 

If  an  affent  in  liouidation  ia  an  officer  of 
4ha  United  States,  he  ia  certainlj  a  vei7 
Afferent  functionary  from  any  of  the  oi- 
SdaJa  mentioned  in  U.  8.  Sev.  Btat.  f  S209. 

When  a  receiTer  ij  appointed  by  Uie  comp- 
troller the  appointment  superBedeg  the  pow- 
«r  of  the  director*  to  ezerciae  the  incidental 
(lowerB  neoeesaiy  to  etury  on  the  buaineaa 


of  banking,  aa  the  recover  la  required  to 
take  posBWBion  of  the  books,  records,  ana 
aasets  of  every  description  of  the  associa- 
tioD,  and  the  asiociation  is  forbidden  to 
prosecute  the  business  of  banking. 

Firtt  Hat.  Bank  v.  National  Pahqatoqtt* 
Baiik,  14  WaU.  883,  20  L.  ed.  S40. 

The  same  ii  equally  true  in  the  case  of 
the  appointment  of  an  agent  in  voluntary 
liquidation. 

Ijiws  which  create  crimei  ought  to  be  bo 
explicit  that  all  men  subject  to  their  penal- 
ties may  know  what  acts  it  is  their  duty  to 
avoid.  Before  a  man  can  be  punished  hia 
case  must  be  plainly  and  unmiatakably  with- 
in the  statute. 

United  Btatet  v.  Breicer,  139  U.  S.  278, 
SG  L.  ed.  190,  11  Sup.  Ct.  Rep.  53B;  United 
atatea  r.  Laoh&r,  134  U.  S.  624,  33  L.  ed. 


therei>(  to  correct  the 
to  the  farts.  Kell7  T. 
41S. 
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a.  Potttar  of  Cotmrcn  to  autHoritt  remocalt. 

The  conatltDtlonal  power  o(  Concreu  to  an- 
Uufrlae  the  removat  before  trial  ot  civil  causes 
arlalBB  undsr  the  laws  of  the  Dnlted  Btstes  ha< 
loDK  since  passed  beToad  doubt.  The  Judlclarj 
act  Df  September  34,  1786,  was  passed  br  the 
first  CoDBrera.  men;  members  of  wblcb  bad  as- 
■leted  Id  framing  the  ConstltatloD.  And, 
tboagh  Borne  doobts  were  aoon  after  Baggested 
whether  canscs  could  be  remaved  from  state 
-eoarta  before  trial,  tbe  Sapreme  Coart  ot  the 
United  Statei.  In  Mertln  *.  Snnter.  1  Wheat, 
304,  4  L.  ed.  ST,  and  Cohen  T.  Ylrglnla.  6  Wheat. 
SS4.  C  L.  ed.  287.  ete&rly  recogn!c«]  the  power 
ot  Congress  to  autborlie  rem  oval  a  eltber  be- 
fore or  after  trial.  And  Congress,  b;  sddltloDal 
cranta  from  lime  to  time,  has  aathorlted  more 
and  more  fullj,  as  occasion  has  required,  the 
removal  before  trial  of  civil  causes  from  slate 

It  la  true  tbe  act  of  17^9  authorized  the  re- 
have  not  been  confined  to  civil  causes.  In  Igie 
an  act  of  Congress  (3  Stat,  at  L.  19S)  made 
provision  for  removing  suits  or  prosecutions 
agalnat  persons  therein  enumerated.  This  act 
eipressly  applied  to  a  criminal  action  or  prose- 
cution. It  was  Intecdrd  to  tie  ot  short  dura- 
tion, but  It  wns  extended  bj  a  subsequent  act 
(3  Stat,  at  L.  233.  |  fl).  and  re-enacted  in  1817 

And  In  1B33  Preside;      '•     ' 
that  CongreSB  should  i 


nendmi 


-enact  the  acl  of  1819, 
and  accordingly  tbe  act 
passed   {4  Stat,  at  L. 


tbe 


by 


Thomas  Ewlng.  of  Oblo,  and  Is  repeated  In  U. 
6.  Rev.  Stat.  |  64^  (set  out  Inrra.  II.  c).  That 
■tatQCe  tiDdoubtedlr   embraced   botb   civil   and 

tended  when  It  was  passed,  nltbougb  £2  parte 
-Carson.  4  [lugbes,  2i;>.  Fed.  Cas.  No.  2.459.  held 
that  I  .1  of  that  act  applied  onl;  to  civil  cases. 
The  chatrmaD  of  tbe  judlclarr  committee,  who 
introduced  tbe  bill,  said  :  "It  gives  the  right  to 
remove  at  any  time  before  trial,  but  not  after 
Judgment  baa  been  given,  and  tbns  affects  In 
DO  wav  the  dignity  Of  the  state  tribunals. 
Whether  Id  criminal  or  civil  cases.  It  gives  tbe 
.53  L.  R.  A. 


right  of  removal."  President  Jackson  approved 
this  statute,  bis  legal  advlaer  at  tbe  time  being 
Roger  B.  Taney.  It  remained  In  force  until 
18T4. 

Again,  tbe  provisions  of  the  act  of  July  13. 
ISea  (14  Stat,  at  L.  ITl.  |  67),  relative  to  the 

against  Internal  revenue  officers, — provisions  re- 
ensited  In  U.  8.  Bev.  Stat.  |  843  (W™.  H-  c), 
— are  almost  Identical  vrltb  those  of  the  act  ot 
1833.  the  oDiy  noticeable  difference  being  that 
In  tbe  later  act  the  adjective  "criminal"  Is  In- 
serted before  the  word  "prosecution."  This 
made  no  change  In  tbe  meaning.  Tbe  wsll-un- 
deratood  legal  slgnldcaClon  of  the  ward  "prose- 
cntlon"  Is  a  criminal  proceeding  at  tbe  suit  of 
tbe  government.  2  Bouvler.  Law  Diet.  784; 
Century  Diet,  title  ProseoiiHoti. 

It  would  thus  appear  that  nil  along  our  his- 
tory tbe  legislative  understanding  of  the  Con- 
Btltntlon  has  been  that  It  authorises  removing 
from  state  courts  into  the  circuit  courts  of  the 
United  States  alike  civil  and  criminal  causes 
srlsiug  under  the  laws,  tbe  Constitution,  or  the 
treatlea  This  Is  pointed  out  In  Flndley  v.  Bat- 
lerfleld,  3  Woods,  fKM,  Fed.  Cas.  No.  4,792, 
wbera  judge  Woods  ssys  :  "We  ibould  not  (eel 
at  liberty  to  pron  ounce  nncooatltutlonsl  a 
course  ot  iexlslation  ao  long  cootlnued,  to  de- 
liberately ma  I  Ota  lued.  sanctioned  by  so  many  ven- 
erated names  and  by  tbe  general  approbation  ot 
the  country,  uuleaa  Its  uncooatltutlonallcy  was 
made  very  clesi  to  our  mlnda."  This  Is  also 
referred  to  as  of  weight  In  Tenneaaee  v.  Davis. 
100  V.  S.  2ST,  25  L.  ed.  fl4S. 

aside   from   this   loag-con tinned  course 


ot  a< 


n  by 


e  fact  t: 


itee  are  (oily  warranted  by  tbe  fundamental 
inw  has  been  decided  In  casea  directly  Involving 
their  conatltntionallty. 

Ab  stated,  tbe  Urat  criminal  case,  removal  of 
which  was  resisted  00  the  ground  thst  Congress 
has  no  constitutional  power  to  autbariie  It, 
was  Flndley  v.  Satterfleld.  3  Woods,  604,  Fed. 
Caa.  No.  4.792,  wbere  the  prisoner  sought  to 
have  an  Indictment  against  him  removed  under 
the  provisions  of  |  643  Unfra,  II.  c).  In  dis- 
posing of  tbe  question.  Judge  Woods  says  :  "The 
judicial  power  extends  to  all  cases  arlalng  under 
the  laws  of  the  United  States.  It  la  argued 
that  no  criminal  case  can  arise  under  those 
lawa  except  wbra  a  person  Is  accused  of  violat- 
ing them.  But  we  Ibink  that,  when  an  officer 
executing  In  a  lawful  mnnner  a  law  of  the 
United  States  meets  with  resistance,  and.  to 
overcome  that  resistance,  uaea  neceaaary  force, 
and,  for  aucb  uae  of  foroe,  Is  charged  with  crime 
against  tbe  stste,  the  case  arises  under  tbe  law 
of  the  Cnlted  States.    To  hold  that  a  case  arlaea 
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1080,  10  Sup.  Ct.  Hep.  625;  Black,  Interpre- 
tatioa  of  Laws,  «d.  1898,  p.  286. 

Ad  aocu»aUon  of  crime  Bbould  not  be  in 
doubtful  temiB,  or  in  outline  indistinct,  but 
it  should  be  certain. 

1   Bishop,  New  Crim,  Proc.  I  aas. 

An  indictment  is  bad  if  its  meaning  is 
equivocal, — aa,  if  the  allegation  is  that  the 
defendant  did  one  or  the  other  of  two  crim' 
inal  things, — or  the  language  may  be  equal- 
ly as  well  conatrued  to  charge  a  civil  wrong 
aa  a  criminal  one. 

BalcheloT  V.  United  Utalea,  166  U.  8.  429, 
39  L.  ed.  379,  15  8up.  Ct.  Rep.  i4d;  Untied 
States  Y.  Heag,  124  U.  8.  4S3,  31  L.  cd.  616, 
8  Sup.  Ct.  Hep.  571 ;  OHtled  Etatea  v.  Eno, 
56  Fed.  21Bi  Onited  Btatet  v.  Warner,  26 
Fed.  610. 

What  is  required  of  the  government  ti 
clear  and  precise  averments,  and  their  ab- 

inder  that  law  when  It  forbids  the  act  under 
InvMtlgBtlon,  but  doeii  not  arise  under  that 
law  when  It  prodDcea  and  JuBtlSe*  Ibe  act  un- 
der Invest  lint  Ion.  [s  to  take  tbe  words  of  tba 
CoasCllutlDQ  In  a  aensB  too  partial  and  limited. 
Congress  can  give  crimlDRl  Jurisdiction  to  tbe 
courlB  of  the  United  Statea  when  the  law  of 
tbe  United  States  Is  the  ground  of  defense,  as 
well  BB  when  It  la  the  ground  of  sccuaatlon. 
CoDgress  hsa  power  to  levr  and  collect  taxes 
tad  eiclaes.  and  to  make  ail  taws  aecesBarr  and 
proper  to  carry  Chat  power  Into  execution.  This 
Includes  ttie  power  to  employ  sol  table  officers 
and  BgentB,  and  to  protect  them  from  account- 
ahilltj  In  tbe  state  courts  for  acts  done,  or  In 
good  fallb  alleged  le  have  been  done.  In  tbe 
course  of  their  diitf.  We  csnnot  say  that  this 
protection  Is  not  necessary  and  proper  (or  the 
prompt  and  ctTectlve  collection  of  the  revenue. 
It  Is  obvious  that,  where  a  local  sentiment  ad- 
verse to  a  parllrular  revenue  law  could  exert 
Itself  In  Irremovsble  prosecutions  In  the  local 
courts  against  persons  executing  that  law,  tbe 
calleclioD  of  tbe  revenue  might  be  seriously  Im- 
peded. Congress  has  thought  proper  to  guard 
against  Buch  ImpedlmenlB  by  the  law  that  we 
are  now  considering,  and  we  are  satlsHed  that 
It  la  a  constltntlonal  means  to  a  conBtltuilonal 


Tbe  next  case  to  nphold  tbe  constitution  all  ty 
of  tblB  alalute  la  atate  v.  Hoaklna,  TT  N.  C. 
S30.  There  tbe  question  waa  considered  Brat 
■s  one  of  comity,  the  court  arguing  thus  ;  "The 
state,  a  sovereign,  claims  that  the  defendant  haa 
trespsned  upon  Its  rlgbts :  tbe  United  States, 
a  sovereign,  claims  that  the  defendant  was  Its 
oDcer  end  acting  under  Its  orders,  end  for  tbe 

blllly  of  the  act  complained  of,  and  demanda  Its 
olBcer  In  order  that  It  may  Investigate  his  con- 
duct, and  punlah  or  protect  him  as  be  may  de- 
serve. Now,  what  ought  the  atate  to  do? 
Ought  It  to  hold  the  oDlcer  and  pnulab  him,  a1- 
though  he  was  acting  under  orders  and  is  JUBtl- 
Ded  by  his  governmenll  That  would  he  pnsll- 
tanlmouB,  Sovereigns  do  not  quarrel  with  serv- 
ants, tmt  wits  sovereigns,  when  they  are  angry. 
And  when  they  sre  friendly  they  defer  to  each 
other  the  control  of  their  own  servsnta"  It 
was  also  argued  that  thi 


1,  because  It  did  w 


e  bow  tbey  should  be  removed  :  but  the  coi 
pointed  out  that  this  was  e  mistaken  concep- 
tion ot  counsel,  and  that,  on  tbe  contrary,  tbe 
statute  very  clearly  provided  the  maoner  of  re- 
moval. Finally,  It  was  urged  that  the  statute 
la  a  violation  of  the  rights  of  tbe  state :  hat  tbe 
court  In  a  very  able  and  extended  discussion  re- 
fused their  annctlon  to  that  view,  saying  that 
63  L.  R.  A. 


sence  will  not  be  supplied  1^  vitupcraliT* 
genera  li  ties. 

United  Htatm  v.  Cruikthank,  92  U.  S.  542^ 
23  L.  ed.  588;  United  Htate»  v.  CarU,  105  U. 
8.  611,  26  L.  ed.  1135;  Jfoore  v.  Onited 
Iftates,  160  U.  8.  268,  40  L.  ed.  422,  16  Sup. 
Ct.  Rep.  294;  United  Statea  t.  Greoe,  6& 
Fed.  488. 

Something  esaentially  diSereitt  from  em- 
bezzling or  abstracting  is  meant  by  "wilful- 
ly misapplying." 

Uniied  atatet  v.  Cadtcallader,  59  Fed- 
677;  United  atatet  v.  Fish,  24  Fed.  S9I; 
United  Btatei  v.  Harper,  33  Fed.  4T2;  Unit- 
ed Slate*  V.  Touttey,  91  Fed.  864;  F7ni(eir 
j8(ales-v.  Brttlon,  107  U.  S.  666,  27  L.  ed. 
524,  2  Sup.  Ct.  Rep.  612. 

In  count  S4  the  averment  is  that  the  said 
Jewett  acted  as  president,  director,  and 
agent.     Tbe  evidence  waa  that  he  acted  only 

where  a  Federal  officer  la  charged  with  a  doty, 
and  doea  acts  under  color  of  his  duty  which  but 
for  bis  office  would  t>e  a  crime  against  tbe  acste, 
the  power  to  then  assort  Its  Jurisdiction  and  re- 
move tbe  cause  Into  Its  own  tribunals  (or  trial' 
is  Indispensable  to  the  United  SUtea,  and  is  In 
no  way  derogatory  to  the  state.  In  tbls  case 
Rodman,  I.,  dissented. 

And  Id  Tenneaeee  v.  Davla,  100  O.  B.  2GT.  2S 
L.  ed.  848,  It  was  held  that,  not  only  Is  Such 
removal  no  Invasion  of  the  state  domain,  but 
that,  on  tbe  contrary,  a  denial  of  the  right  or 
the  general  government  to  remove  such  causes, 
to  take  charge  of  and  try  any  cause  arising  un- 
der the  ConatltDtion  or  laws  of  the  DnlteA 
States.  1(  a  denial  of  the  conceded  sovereignty 
of  that  government  over  a  subject  expressly  com- 
mitted to  It;  the  court  arguing  further  that,  Oa 
Mid  In  Martin  v.  Uunter,  1  Wheat.  ;t04,  4  L.  ed. 
07,  »upra,  "tbe  general  government  must  cease 
to  exist  whMiever  It  loses  the  power  of  protecting 
Itself  In  tbe  exercise  of  Its  constitutional  pow- 
ers."    Id  this  ease  Clifford  and  Field.  JJ.,  dls- 

And  In  Btrauder  v.  West  Ylrglala,  100  V.  S. 
NOS,  2S  L.  ed.  664.  the  question  considered  waa 
whether  the  power  of  Congress  to  raiforce  tbe 
provisions  of  tbe  14tb  Amendment,  relative  to- 
tbe  protection  ot  Federal  rights,  by  appropriate 
ieglalatlon.  was  auScIent  to  Jastify  the  enact, 
meet  of  I  841  (infra.  II.  b,  1)  :  and  It  was  helff 
that  a  very  efficient  and  appropriate  mode  o( 
extending  such  protection  and  securing  to  tbe 
party  tbe  enjoyment  of  such  rights  or  Immuni- 
ties la  a  law  providing  for  the  removal  ot  the 
case  from  the  state  court  In  which  the  rlgbt  ts 
denied  by  Che  state  law.  Into  a  Federal  court, 
where  It  will  be  upheld :  and  that  |  611  Is  such 

And  In  Sr  parte  Reynolds.  3  Hughes.  550. 
Fed.  Cas.  No.  11.720,  this  statule  Is  held  canatl- 
tutioDSl. 

Having  thus  far  conddered  the  power  of  Con- 
gress to  authorise  removal  ot  criminal  causes. 
It  now  remains  to  be  seen  what  particular  cause* 
ler  such  statutes. 


1.  Term  of  itatvle  generaUu. 

A  FederaJ   statute   (U.  3.   Bev.  Stst.    |  S41> 

provides  tbst  "when  any  .  .  .  criminal 
prosecution  Is  commenced  In  any  state  court, 
for  any  cause  whatsoever,  against  any  perioo 
■      ■     ■     -    -  -  the  Judlclnl 

In    the   part   of   th» 


who  Is  denli 

tribunals  of  tbe  .    ,      

atate  where  such  sulc  or  prosecution  Is  pending. 
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iai  agent  in  liquida.ti<Hi.  Thii  wu  k  vari- 
«jice;  having  alleged  three  capacities,  the 
government  wae  bound  to  prove  them  all. 

£ioin;  V.  Crane,  Circuit  Court;  Hawes, 
Parties  to  Aotioni,  |  i;  Cataelt  v,  Vernon,  S 
Mason,  333,  Fed.  Caa.  No.  2^03;  Latcson  r. 
Kolbenson,  61  III.  417;  Com.  t.  Qrey,  2 
Gray,  501,  61  Am.  Bep.  478. 

Meair*.  Bojd  B.  janei  and  John  H> 
-CasCT,  for  defendant  in  error: 

The  natural  import  of  the  language  of  f 
1037,  U.  S.  Rev.  Stat.,  is  that  the  indict- 
'inent  itself  shall  be  transmitted. 

The  practice  in  this  circuit  baa  been  to 
transmit  the  original. 

United  Btatea  v.  Mornt.  1  Curt.  C.  C.  £3, 
Fed.  Cas.  No.  15,315;  United  Btatea  y. 
Haynea,  29  Fed.  691,  30  Fed.  767;  United 
.etatea  v.  Rickardton,  28  Fed,  01. 

An  indictment  maj  be  remitted  under  tlie 


in  which  it  was  found. 

United  Statea  v.  Murphy,  3  Wall.  649,  IS 
L.  ed.  217. 

The  rialit  to  go  into  voluntary  liquidation 
necessafiJy  implies  the  right  to  have  the  pro- 
cess carried  on  by  its  officers  or  agente. 

OGicorH  of  a  corporation,  whose  powers 
are  conferred  b;  statute,  cannot  lawfully 
exceed  their  statutory  authoiity. 

Com.  V.  Kugglei,  6  Allen,  688. 

Boards  of  directors  are  agents  of  the  cor- 
poration only  BO  far  as  authorized,  direct- 
ly or  impliedly,  by  the  charter. 

AngcU  &  A.  Priv.  Corp.  9  280;  Morawetz, 
Priv.  Corp.  S  512;  Chicago  City  R.  Co.  v. 
AUertoa,  18  Wall.  233,  21  L.  ed.  «02. 

Voluntary  liquidation  is  effected  by  an 
agent  of  the  associadon.     The  statutes   do 


*ny  right  secured  to  bim  by  any  law  provtdlnB 
(or  the  equal  civil  rights  of  citliena  of  the 
United  States,  or  of  all  persons  witbin  the  Jurls- 
•dlctlon  of  tbe  United  States,  or  agalnaC  any  of- 
Acer.  civil  ot  military,  or  other  person,  for  any 
.arrest  or  Imprisonment  or  other  trespasaes  or 
wroDgs  made  or  commlttwl  by  virtue  ot  or  ua- 
.der  color  of  antborlty  derived  from  any  law 
providlnE  lor  eqnal  rlgbts  as  aforesaid,  or  lor 
refusing  to  do  any  act  on  tbe  ground  that  It 
would  be  Ineonslslent  witb  such  law,  such  suit 
-or  prosecution  may,  upon  the  petition  of  such 
■Ipfendant,  aied  Id  said  slate  court  at  any  time 
before  the  trial  or  final  bearing  ot  the  fiush, 
■tatlng  the  facts  and  verlfled  by  oath,  be  re- 
rooved  for  trial  into  the  next  circuit  court  to  be 
Add  In  tbe  district  where  It  Is  pending." 

The  remaloder  of  this  section  makes  provision 
(or  tbe  removal  of  the  papers  and  the  effect  on 
the  proceedings  In  tbe  state  court  (see  infra, 
II.  b,  4).  and  |  642  provides  for  tba  Issuance  of 
.a  writ  of  bsbeas  corpus  cam  causa  for  the  de- 
ilTory  of  an  Imprisoned  defendant  Into  the  cus- 
tody ot  the  United  Btates  court. 

And  the  act  of  Congress  of  August  IS,  1888, 
«bnp.  SftS,  I  6,  further  regalating  tba  removal 
«f  t'euses  from  state  to  Federal  coarts.  expressly 
exempts  from  tbe  repeallns  elaase  In  tbat  chop- 
ter,  and  continues  In  force,  tbis  t  641. 

A  petition  for  tbe  removal  ot  s  criminal 
«aDse  onder  this  statute  most  be  filed  before 
tbe  trial  or  final  bearing  thereof.  Ba  parte 
iteynotds,  3  Hughes,  BOO,  Fed.  Cas.  No.  11,780. 

And  a  petition  filed  after  verdict  and  sentence 
<omes  too  late.  Bush  v.  Com.  80  Ky.  244,  This 
case  alio  holds  tbat  an  Inspection  of  the  peti- 
tion by  tlie  appellate  court  Is  essential  to  de- 
termine whether  or  not  It  contained  allegations 
sufficient  to  authorise  tbe  removal,  and  tbat  In 
Us  Hbsecce  tbe  appellate  court  will  presume 
tbst  It  was  defective  \a  the  allegation  ot  Ju- 
risdictional facts,  and  therefore  that  tbs  court 
ibelow  did  right  to  dlsrecard  It. 

An  Indictment  for  fornication,  of  a  white 
man  and  a  negro  woman  wbo,  pending  tbe  In- 
Hllctnieut.  nre  married  In  a  state  Dot  prohlblt- 
lii«  marriages  between  white  and  colored  per- 
sons, and  who  Immediately  return  to  tbe  state 
where  they  are  Indicted,  Is  not  removable  Into 
the  Federal  circuit  court  under  |  S41.  Georgia 
v.  Tutty,  T  L.  a.  A.  BO,  41  Fed.  768. 

Ho,  criminal  proceedings  for  maintaining  a 
liquor  nuisance  sa  described  In  Iowa  Code.  | 
1543,  sfs  not  removable  under  |  641,  npon  tbe 
tlrouud  that  the  liquors  kept  and  sold  were  man- 
utactured  In  other  statea  and  purchased  there 
by  the  accused  In  the  uaual  course  of  trade,  and 
that  tbe  Federal  taxes  bad  been  paid  thereon  by 
tbe  Banufaetorer  and  also  by  the  accused  as  a 
£3  L.  EL  A. 


retail  dealer.  Stommel  r.  Timbrel,  84  Iowa. 
336,  51  N.  W.  189. 

And  In  Biihmldt  v.  Cobb,  119  O.  8,  288,  30 
L.  ed.  321.  T  Sup.  Ct.  Rep.  1373,  and  O'Malley  v. 
Farley.  118  D.  S.  296,  30  L.  ed.  323,  T  Sup.  Ct. 
Sep.  13 T 3,  also,  criminal  proceedings  tor  nialn- 
tnlnlog  liquor  nulsauces  as  described  In  Iowa 
Code.  I  ia43,  the  defendants  petitioned  tor  re- 
moval of  tbe  causes  Into  the  Federal  court  un- 
der i  641.  but  the  Federal  coart  remanded  the 
causes  npon  the  ground  tbat  no  Federal  ques- 
tion was  Involved:  end  npon  appeal  from  such 
order  ot  remandment  to  tbe  Supreme  Court  tbat 
conrt  affirmed  It  by  a  divided  conn. 

3.  Local  vrefadiee. 

Tbe  existence  ot  a  general  prejudice  against 

a  person  Indicted  In  the  state  court,  on  the  part 
of  the  court,  tbe  Jurors,  the  officials,  and  the 
people.  Is  not  ground  for  removing  the  cause  to 
the  Federal  court  under  |  641.  Em  parte  Wells, 
3  Woods,  128,  Fed.  Cas.  No.  17,S8B. 

And  a  prosecution  against  a  Chinaman  for 
having  In  bis  possession  a  lottery  ticket  in  vi- 
olation of  a  law  wblcb  applies  to  all  persons  Is 
not  removable  from  a  state  to  the  Federal  court 
under  )  041.  on  the  ground  of  local  prejudice 
or  maladministration  of  the  law.  California 
V.  Chue  Fan,  14  Sawy.  B7T,  42  Fed,  SflB. 

Nor  Is  the  existence  In  tbe  locality  In  whlcb 
an  Indictment  for  crime  may  be  found  against 
a  negro,  of  a  sentiment  and  prejudice  hostile  to 
him  because  of  bis  race  and  color,  cause  tor  re- 
moving tbe  Indictment  for  trial  from  the  stats 
to  the  Federal  court,  where  the  laws  ot  tbe  state 
otherwise  secure  to  him  full  protection  of  all 
bis  rights,  and  ths  slate,  through  none  of  Its 
agencies,  otherwise  denies  to  him  equal  protec- 
tion under  tbe  laws,  Tbe  Federal  statute  (| 
041)  was  intended  only  to  afford  protection 
against  an  infringement  of  the  equal  rights  ot 
cltlsens  of  tbe  United  Btates  by  state  action, 
and  by  that  action  alone.  It  does  not  refer  to 
other  obstructions  of  right,  such  as  personal  or 
class  prejudice,  or  political  feeling  and  the  like. 
£a  parte  Btats.  Tl  Ala.  868. 

So  held,  also,  In  State  v.  Smalls.  11  B.  C.  2B2, 
on  the  petition  ot  a  negro  wbo  was  formerly  a 
slave  and  afterwards  a  captain  and  pilot  In  tbe 
service  of  the  United  States,  and  who  alleged 
that  for  tbat  reason  great  prejudice  existed 
against  blm  In  tbe  connty  where  the  Indictment 
was  found. 

And  this  was  also  held  In  Thomas  v.  Stats 
e»  ret.  Stepney,  08  Als.  B6B, — a  proceeding  to 
dlsbsr  a  negro  attorney  at  law  tor  misconduct, 
where  tbe  detendant  asserted  tbat  because  of 
bis  race  and  color,  and  beeanse  of  bis  republican 
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not  ^ve  to  the  directors  power  to  appoint 

the  agect. 

Angell  &.  A.  Priv.  Corp.  i  277. 

The  funda  of  a  bank  remain  its  property 
until  they  have  been  distributed  and  liqui- 
dation has  been  accompli  shed. 

Id.  If  100,  190,  557;  Hyatt  v.  Alien,  S6  N. 
Y.  S53,  15  Am.  Rep.  449. 

Even  when  an  a^enty  is  unauthorized  by 
law,  or,iB  for  an  unlawful  purpose,  the  agent 
may  be  guilty  of  embezzling  funds  received 
by  virtue  of  bis  illegal  employment. 

Com.  V.  Utaith,  129  Mass.  104  i  Com.  v. 
Cooper,  130  Msas.  £85. 

A  misapplication  of  the  funds  of  an  as- 
sociation is  not  an  offense  if  the  funds  are 
not  eonTert«d  to  the  use  of  some  person 
other  than  the  association. 

The  indictment  should  charge  a  criminal 
misapplication,  i^.,  a  misapplication  of  the 


funds  of  the  association  to  the  om  of  xom^ 
person  other  tlian  the  corporation,  with  in- 
tent to  defraud  the  association  or  some  oth- 
er corporation  or  person. 

United  Stateg  v.  Eiu>,  5«  Fed.  218;  Unites 
States  V.  Britton,  107  U.  S.  655,  27  L.  ed. 
620,  2  Sup.  Ct.  Rep.  512;  UrUted  Blalea  »- 
yorthtcay,  120  U.  S.  327,  30  L.  ed.  864,  7 
Sup.  Ct.  Rep.  580;  Claatten  v.  VniteS 
Utatea,  142  U.  S.  140,  35  L.  ed.  086,  12  Sup. 
at.  Rep.  169;  Evaiu  v.  United  Slates,  153 
U.  S.  S84,  38  L.  ed.  S31,  14  Sup.  Ct. 
Rep.  934.  B39;  Batchelor  v.  United  States,. 
I5U  U.  S.  42G,  39  L.  nd.  47S,  15  Sup. 
Ct.  Rep,  440;  Co/pn  v.  United  States,  Iflft 
U.  S.  432,  39  L.  ed.  4S1,  16  Sup.  Ct.  R«p.  394. 

VnioMJu,    Circuit    Judge,    deliTSred    the' 

opinion  of  the  court: 
Jewett,  the  plaintiff   is  error,   was    the 


politics,  be  eoold  not  bsve  as  full  and  equal 
protection  under,  and  benefits  of.  the  stste  laws 
as  could  a  white  man.  and  tbat  the  public  preju- 
dice Bsalnsc  him  (or  said  causes  was  so  sreat 

that  It  would  be  ImpoBSlbie  tor  him  to  obtnln  a 
fair  and  Impartial  trial  In  the  state  court 

And  to  tbe  aame  elTect  ander  the  act  of  Can- 
greSB  ot  18«e.  see  Tents  v.  Galoes,  2  Woods,  342. 
Fed.  Caa.  No.  1S,84T  (Indlctinent  ot  negro  for 
bliamr).  "It  Is  clesr."  said  the  court  Id  thla 
case,  "that.  In  oi^er  to  entitle  to  a  removsl  of 
the  CBUHB,  the  case  muat  show  the  deprlTatloo 
ol  a  right  guaranteed  b;  tbe  1st  section  ot  tbe 
act.  The  defendant  ssts  that  he  la  deprived 
of  such  a  rigbt,  and  tbat  the  right  of  which  he 
Is  thus  deprived  la  'full  and  equal  beneOt  ot  all 
laws  and  proceedings  for  the  security  of  pemoa 
and  propertT.  as  anjojed  b;  wblte  cltlsens.' 
But  how  does  he  isj  he  Is  deprived  of  thst 
right?  Not  b;  the  Isws  themselves,  but  by  the 
prejudice  and  enmitj  of  the  people.  Ii  tha::  auf- 
flclent?  What  Bars  the  3d  section?  How  does 
It  ilcBcrlbe  BDd  dedDS  those  who  are  within  the 
mianlDg  of  the  set?  It  deflnes  them  ss  'per- 
sons wbo  are  denied,  or  cannot  enforce  In  tbe 
courts  or  Judlclsl  trlbuaala  of  the  stste  or  lo- 
cality where  tbe;  ma;  be,  sn;  of  tbe  rights  se- 
cured to  them  h;  the  lat  section  of  this  act.' 
Here  are  two  Glasses  ;  (1)  Persons  who  are  de- 
Died  any  of  the  rights  secured  to  them  h;  the  lat 
section  of  tbe  act ;  (2)  persona  who  cannot  en- 
force In  the  courts  an;  of  said  rights.  Does 
the  denial  of  rights  or  tbe  iDBbliit;  to  enforce 
tbeoi  In  tbe  courts  refer  to  s  denial  b;  the  laws. 


of  the 


ability  to  enforce  rights  In  the  courts  in  conse- 
quence ot  Inadequate  remedies  to  that  end ;  or 
does  It  refer  ss  well  to  other  obstructions  of 
right,  such  aa  persoDsI  or  class  prejudice,  or  po- 
litical feeling  and  the  like?  It  muat  be  remem- 
bered that  tbe  privilege  of  removal  Is  thus  guar- 
anteed to  ever;  citlsen  of  tbs  United  Btalee,  na 
well  wblte  as  black.  And  If  ever;  cltlien  wbo 
Is  prosecuted  in  a  state  court  cnn,  on  bla  own 
alicgation.  remove  bis  esse  to  tbe  United  States 
eoiirls,  It  will  preaent  s  powerful  temptation  to 
litigants,  especially  of  tbe  criminal  class,  snd 
the  United  Btates  conrta  will  be  flooded  with 
cases  In  which  one  of  tbe  parties  Imagines,  or 
sa;B,  tbat  be  cannot  have  a  fair  trial  In  the 
state  courts.  We  cannot  tbink  tbat  this  Is  tbe 
tme  construction  ot  the  statute." 

Tbe  only  opinion  to  tbe  contraiT  seems  to 
have  been  expressed  In  State  v.  Danlap,  65  N,  C. 
491.  e  Am.  Rep.  746,  arlslog  under  the  act  of 
1866.  In  which  the  court  considered  that  the  op- 
eratton  of  the  act  extended,  not  mere!;  to  dls- 
crltnlnstioD  b;  laws,  but  to  dlscrlmlnstioD  aris- 
ing from  prejudice  In  the  communlt; ;  In  this 
53L.R.  A. 


Instance  race  and  political  prajudlee.  But  !» 
this  case  the  order  ot  the  tower  court  fw  a  re- 
moval was  modlfled  so  as  to  provide  tbat  tbe 
state  court  "will  proceed  no  further  in  tbe- 
prosecution  uotll  certllled  of  tbe  action  of  the 
circuit  court  of  tbe  United  States,  according  to- 
tbe  provlslooia  of  the  set  of  Congress  of  Uarcb 
3.  ise3."  Tbe  oplnlcm  adds.  "Thla  opinion  will 
be  cerlllled  to  tbe  end  tbat  such  proceediags. 
ms;  be  hsd  ss  are  agreeable  to  taw."  This 
doubtless  mesne  that  tbe  opinion  wsa  to  be  cer- 
tified to  the  Federal  court.  If  this  Is  to  be  re- 
garded as  en  espress  decision  thst  the  discrim- 
InatloD  bj  local  prejudice  was  a  ground  tor  re- 
It  Is  coDtrar;  to  the  declslooa  of  the- 


Feder 


d  to. 


2.  Diterimimition  a. 


to  a  defendant  h;  an;  law  prorldiDg  (or 
equal  civil  rights  of  all  peraons,  citizens  of  tbe 
United  Ststes.  ot  which  |  641  speaks.  Is  prl- 
marll;.  If  not  eTcIiialvel;.  a  denial  or  an  lasbll. 
It;  resulting  from  tbe  Constitution  or  laws  of 
"        "    ■  ■        -.  ...  j|j,jj  made  muui. 


rest  a 


trial. 


1  other 


trial  that 
-Ights  Is  denied  id. 
"   "    313.  tub  nom. 


reference  to  a  constltutloual  or  leglsialire 
deulal,  or  an  Inablllt;  reaultlug  from  It.  It.r  ei. 
press  requirement  ot  tbe  statute  tbe  spptimat 
must  set  forth,  under  osth.  the  facts  upon  which, 
he  bsses  his  clslm  to  have  his  case  rEmoved,  and 
not  merel;  his  belief  tbat  be  cacuDi  enforce  his 
rights  at  B  subsequent  stage  of  the  pracceillngs. 
In   the  Bbsence  of  constltutloc    '  '  '   ' 

Impediments  be  cannot  swear 
his  enjoyment  of  his  cl 
him.  Virginia  v.  Rives, 
Bm  ports  Virginia,  25  L.  ed.  687.  where  It 
that  tbe  Constitution  and  laws  of  Virginia  do- 
not  siclude  colored  cltlsens  from  service  on  Ju- 
ries, snd  thst  the  petition  tor  removal  in  thst 
esse  did  not  preseut  s  case  tor  removal  under 
1641. 

And  In  Stommel  v.  Timbrel.  84  Iowa.  336.  51 
N.  W.  169.  it  was  aald  that  cases  are  not  trans- 
ferable In  anticipation  that  tbe  state  court  ma; 
on  tbe  trial  den;  sucb  rights :  thst  tor  sueb 
denlala  the  remed;  la  b;  sppeal. 

And  a  criminal  prosecution  of  a  colored  per- 
son cannot  he  removed  from  a  state  Into  ■  Fed- 
uader  |  R41  because  Jur;  commlsslon- 


r  their 


withou 


anthorlt;  derived  from  the  Constitution  a  ad 
laws  ot  tbe  atate,  excluded  colored  cltlaena  from 
Juries  because  ot  their  rsce.  Olbsoo  t,  Missis- 
sippi, 1B2  U,  S.  BG6.  40  L.  ed.  10T5.  18  Sop.  Ct, 
Rep.  MM ;  Bmitb  v.  Ulssisslppl,  182  V.  8.  563. 
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sigtuog  that  office,  he  was  constituted  the 
■^Qt  of  the  asaociatian  to  close  its  affairs 
in  liquidation,  as  provided  bj  S  E2Z0  of  tha 
Revised  Statutes.  The  offenses  with  which 
ha  is  charged  occurred  while  he  was  acting 
as  such  agent.  At  a  term  of  the  district 
court  for  the  diatrict  of  Massachusetts, 
Jewett  was  indicted  for  violation  of  j  5209 
of  the  Revised  Statutes.  The  indictment 
iraa  remitted  to  the  drcuit  court,  aocom- 
panied  with  the  following  order: 

Uay  14,  1S0T. 
District  Court  of  the  United  States,  1 
District  of  Massachuaetta  [ 

And  now,  it  appearing  to  the  court  that 
the  district  attornef  deems  it  neceasary,  it 
is  ordered  that  this  indictment  be  remitted 

40  L.  ed.  1082,  16  Sup.  Ct.  Rep.  MO ;  Murray  v. 
Louisiana.  1S3  U.  B.  101.  41  L.  ad.  8T,  10  Sup. 
Ct.  Bep.  980;  Dlion  v.  State,  74  Mlas.  2T1,  20 
So.  839. 

Tbew  cases  In  effect  oremile  Ea  parte  Re;- 
DOlda,  3  Uugbee,  CBO,  ii'ed.  Css.  No.  11,720, 

Such  exclusion,  bowerer,  if  made  b;  tbe  ]ury 
eomtnlM loners  wtcboat  authority  derived  fTom 
tbc  CoDStltutlon  and  lavs  of  the  state,  waa  a 
violation  at  the  prlsoner'B  rights  under  the  Con- 
stitution and  laws  ol  the  United  Statea.  which 
the  trial  court  was  bound  to  redresa;  aod  the 
remedT  for  an;  failure  In  that  respect  la  ulti- 
mately iu  tbe  Federal  Supreme  Court  upon  writ 
of  error  to  the  atate  court.  Nea!  t.  Delaware, 
103  C.  B.  370,  2a  L.  ed.  DST. 

When  Actual  exclusion  by  tbe  officer  of  tbe 
atate  la  relied  npcm  It  must  be  availed  of  In  the 
atate  court  Itself,  whose  ruling  may  be  reviewed 
by  appellate  courta  of  the  atate  and  then  by 
the  Supreme  Court  of  tbe  United  States.  Cooper 
v.  State.  64  Md.  40,  20  AH.  986. 

Bo,  tbe  organization  of  a  graud  Jury  onder 
a  state  statute  wbich  is  not  applicable  to. the 


sipreaaly  or  by  necessary  operation,  denied  tbe 
accused  some  Federal  right.  RlbiOD  v,  Missis- 
sippi. 10:2  U.  S.  r.as.  40  L.  ed.  107B,  16  Sup.  Ct. 
Rep.  S04.  "It  Is  not  every  denial  by  a  state 
enactment,"  aald  the  court  Id  this  case,  "of 
rlgbts  secured  by  the  Constitution  or  Isws  of  tbe 
United  Ststes,  tbst  la  embraced  by  |  641  of  tbe 
Revised  Statutea.  Tbe  right  □(  removal  given 
by  that  aectlou  exists  only  In  tbe  special  cases 
mentioned  In  It.  Whether  a  particular  atatule 
which  does  not  disc rlmlu ate  against  a  class  of 
citlxena  [n  respect  of  Ibeir  civil  rlgbCa  la  appli- 
cable to  a  pending  criminal  prosecution  In  a 
atate  court  la  a  question.  In  the  first  Instance, 
for  the  determination  of  that  court,  and  Its 
right  and  duty  to  flaally  determine  such  a  ques- 
tion cannot  he  Interfered  with  by  removing  the 
proaecutlon  from  the  slate  court,  except  in  tbose 
esses  which,  by  express  esactmeut  of  Congreaa. 
nay  be  removed  for  trial  Into  the  courts  of  the 
Untied  States.  It  that  question  Involves  righia 
secured  by  the  Constitution  and  laws  of  the 
United  States,  the  power  of  ultimate  review  ia 
In  thla  court  whenever  sucb  rights  are  denied  by 
tbe  Judgment  of  tbe  highest  court  of  the  state 
In  wblch  the  declalon  could  tte  had.  As  the 
Judges  of  the  state  courts  tafce  an  oath  to  sup- 
port the  Constitution  of  the  United  States  B9 
well  ss  the  laws  enacted  In  pursuance  thereof, 
and  aa  that  Constitution  and  those  laws  are  of 
supreme  authority,  anything  In  the  Constitution 
or  laws  oF  soy  state  to  the  contrary  notwltb- 
33L.ll.  A. 


to  the  next  t«rm  and  session  of  the  circuit 

court  of  the  United  St&tes  for  this  district. 

Att«st:  Frank  H.  MoBon,  Cleric. 

The  indictment  included  06  counts.  The 
bill  of  exceptions  says  that  13  olfenaes  were 
charged  in  the  first  7S  counts.  We  are  not 
informed  how  many  offenses  were  charged 
in  the  remaining  IS  counts.  During  tbe 
tnal  the  United  Statea,  with  the  consent  of 
the  accused,  nol  pros'd  all  but  7  counts.  At 
what  sta^e  of  the  trial  this  tocJc  place  tha 
record  does  not  shon.  The  jury  found  » 
verdict  of  guilty  on  counts  84  and  9G,  and 
disagreed  as  to  tlie  other  counts  submitted 
to  them.  Count  84,  the  only  one  with  which 
we  will  deal,  laid  a  date  of  the  1st  day  of 
September,  1893,  and  charged  that  on  that 
date  Jewett  had  constiuit  and  free  access  to 
all  the  assets  of  the  association,  consisting 

standing,   'upon  tbe  atate  coarts  equally  wltb 
tbe  courts  of  the  Union  rests  tbe  obligation  to 
guard,  enforce,  and  protect  every  rlgbt  granted 
or  secured   by   tbe   Constitution  of  tbe   United 
States  und  the  laws  made  In  pursuance  thereof, 
whenever  those  rights  are  involved  In  any  suit 
proceeding  before  them;'  and  'If  tbey  fall 
■iplu.  and  withhold  or  deny  rights,  privileges. 
Immunities  secured  by  tbe  Constitution  and 
IB  of  the  United  States,  the  party  aggrieved 
y  bring  tbe  case  from  tbe  highest  court  of 
:  state  In  which  the  question  could  be  de- 
cided to  this  court  for  final  and  conclusive  de- 
termination.' *■ 

And  tbe  fact  that  a  slate  aUtute  prescribing 
Ihe  mode  of  selecting  and  drawing  Jurors  la  so 
framed  that  the  ofBcers  Intrusted  thereunder 
with  tbe  duty  of  drawli 


t   ground   for 


a  Jnry  I; 


cal 


I  the  Federal 
court  under  this  statute.  Ex  parte  Wells.  3 
Woods,  13 S,  Fed.  Cas.  No.  17,386.  In  this  case 
Mr.  Justice  Brsdley  said:  "The  14lh  Amend- 
ment to  Ihe  Constitution,  which  guarantees  the 
equal  benefit  of  the  laws,  on  which  the  present 
application  la  based,  only  prohibits  state  legls- 
Istlon  violative  of  aald  right.  It  is  not  directid 
against  Individual  infringements  thereof.  The 
civil  rights  bill  of  1866  was  broader  In  Its  scope, 
undertaking  to  vindicate  tbose  rlgbts  against 
Individual  aggression,  but  a  till  only  when  com- 
mitted under  color  of  some  "Isw.  statute,  ordi- 
nance, regulation,  or  custom.'  And  when  that 
provision  in  thla  law.  which  la  transferred  to  I 
641  of  the  Revised  Statutes,  gave  the  right  to  re- 
move to  tbe  United  Stales  courta  a  cause  com- 
menced In  a  Btste  court  against  a  person  who  la 
denied  or  cannot  enforce  any  of  tbe  rights  se- 
cured by  tbe  act.  It  had  reference  to  a  denial  of 
those  rights  or  Impediments  to  their  enforce- 
ment, arising  from  some  stste  luw,  statute,  reg- 
ulation, or  cuatom.  It  Is  only  when  some  auch 
hostile  atate  leglalatlon  coji  be  shown  to  exist. 
Interfering  with  the  party's  right  of  defense, 
thst  he  can  hsve  his  cause  removed  to  tbe  Fed- 

But  a  statute  wbich  In  elfect  singles  out  and 
denies  to  colored  cltlzeua  the  right  and  privi- 
lege of  participating  In  the  administration  of 
Ihe  Isw  aa  Jurors  hccanse  of  their  color,  though 
quslltled  In  all  other  reapecls.  Is  s  discrimina- 
tion against  the  colored  race,  forbidden  by  tbe 
14th  Amendment,  nnd  amounts  to  a  denial  of 
tbe  equal  protection  of  the  laws  to  a  colored 
msn  when  be  is  put  upon  trial  for  an  alleged 
otrense  against  tbe  state,  and  entitles  him  to 
bave  the  prosecution  removed  into  tbe  FedersI 
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cf  certain  erediU,  csrtain  mon^,  divers 
promibBoiy  noUB,  divers  certiflcates  ot  de- 
poBit,  divert  eold  coins,  and  divert  silver 
I'oins,  of  sll  of  which  a  more  particular  de- 
scription was  alleged  to  be  to  the  jurors  un- 
known. It,  however,  alleged  for  each  class 
of  assets  values  of  $1D,000,  $3,000,  or  fl,- 
000.  The  count  charged  that  on  the  day 
named  Jewett  tnisapplied  all  of  the  assets 
descrihcd.  In  support  of  this  count  the 
United  States  at  the  trisJ  relied  on  alleged 
dealings  of  Jewett  on  or  about  November  1, 
18U4,  to  the  amount  of  $4,000,  which  Jewett 
claimed  to  have  paid  to  one  A.  E.  Butler. 
Tn  what  way  it  could  be  maintained  that  the 
grand  jury  in  this  count,  laying  a  transac- 
tion under  date  at  September  1,  1893,  with 
no  other  particular  description  whatever, 
unless  the  Hums  to  vliich  we  have  referred, 
of  $10,000,  $3,000,  and  $1,000,  and  without 

court  ondsr  |  641.  atraadn  r.  We«t  Virginia, 
100  U.  S.  303,  2fi  L.  ed.  664. 

The  Canslltutlaii  of  Delaware,  adopted  In 
16S1.  the  wording  ol  which  has  never  brcn 
■chnnged,  gave  the  right  of  suffrsBe.  with  a  few 
spectat  eiceptlona  to  free  wblte  male  citlsens. 
And  the  Jurr  statute  ot  that  state,  adopted  In 
1848  and  never  repealed.  reBtrlcti  the  Kleetlon 
ot  Jurors  to  those  quallSed  to  vote  at  a  Eeneral 
BMie  election.  Bnt  la  Neal  v,  Delaware,  103 
U.  8.  370,  96  L.  ed.  SST,  It  was  held  that  the 
less]  effect  of  the  adoption  of  tbe  amendmenta 
to  the  Federal  ConBlltutlon,  and  tbe  laws  passed 
Cor  their  enforceiaeDt.  was  to  aiiDUl  so  much  of 


tut  Ion 


.Bine 


It  ther 


Its 


rpnder  colored  citizens,  otherwise  quallSed,  eom- 

court  said  that  Che  presamptlon  should  be  In- 
dulged Id  the  dral:  Lnatance  that  the  state  rec- 
OBnUes,  ss  Its  plolo  duty,  sa  amendment  to  tbe 
Federal  Constitution,  from  the  time  ot  Its  adop- 
tion, ss  binding  on  sll  of  Its  citizens  and  ever; 
departniGTit  ot  Us  goverameat,  sad  to  be  eo- 
forced  wlthlo  Its  limits  without  reference  to  any 
Inconsistent  provision!  Id  Its  own  Constitution 
or  statutra ;  end  that  In  (hat  case  the  presuuip- 
tlan  was  itrengtheocd  and  became  conclnilve. 
not  onlj  bj  reason  of  the  direct  adjudication  ot 
the  Blate  court  recognlilng  the  modlScatlon  of 
the  state  Coostltutloa  because  of  tbe  Federsl 
amendments,  but  b7  the  entire  abseace  ot  an; 
statutes,  since  the  adopiloo  of  the  amendments. 
Indicating  that  tbe  stale,  b;  Its  conatltuted  au- 
thorities, did  not  recognize  In  the  fullest  legal 
sense  their  legal  effect  upon  tbe  slate  Coaatltu- 

•  gnlsed  the  14tb  Amendmeot  as  binding  on  Its 
<ltteens  Bud  Its  government.   Is  overlbrowa  by 


3t  L-ed.  354,  1  Sup.  ( 

4.  Sffeet  of  rsnoval. 

This  stBtule  sis 
Ing  of  sucb  petltli 


irovldes  tbat  upon  the  fll- 
all  further  proceeding!  In 
cease,  and  sball  not  be  re- 


r.uc  the  mere  presentation  of  a  petition  for 
th"  removal  of  a  criminal  cause  from  tbe  stste 
court  to  tbe  KedersI  court  Is  not  suIDclent  to 
arrest  the  Jurisdiction  ot  tbe  state  court,  and 
:fi3  L.  R.  A. 


any  mention  of  A.  E.  Butl«r,  could  be  sup- 
posed to  have  bad  reference  to  a  transaction 
of  November  1,  1804,  to  tbe  amount  of  $4,- 
000,  claimed  to  have  been  psid  to  Butler,  it 
is  difficult  to  understand.  We  will  show, 
however,  at  the  proper  place,  tbat  this  does 
not  raise  any  question  over  which  we  bava 
jurisdiction. 

The  first  matter  brought  to  our  consid- 
eration is  the  alleged  invalidity  of  tbe  re- 
mission of  tbe  indictment  to  the  circuit 
court.  This  was  made  under  !  1037  of  tho 
Revised  Statutes.  The  order  of  the  district 
court  which  we  have  recited  conforms  to 
that  section.  Tbe  plaintiff  in  error  calls  our 
attention  to  some  discrepancies  between  this 
order  anii  the  docket  entry  in  the  district 
court  appertaining  to  tbe  same  matter;  but 
it  is  settled  law  that,  while  a  docket  eatiy 
may  temporarily  be  accepted  as  the  record, 

that  court  still  has  the  right  to  eismlne  Into 
the  BnOclencj  ot  the  petition :  snd  the  Federal 
coart  baa  the  rlgbt  to  re-examine  the  petltlan, 
end,  If  found  sufflclent,  to  Issue  s  writ  of  cer- 
tiorari or  other  writ  tor  the  removal  from  the 
stste  coart.  £rr  (hhIe  Wells,  S  Woods.  128, 
Fed.  Caa  No.  17.386. 

The  Jurisdiction  of  tbe  stste  court  Is  not 
ousted  b;  the  mere  application  for  removal  to 
the  federal  court.  It  Is  onlj  when  the  appli- 
cation la  Id  proper  form,  contorms  to  the  Fed- 
ersi  statute  autborlslng  tbe  removal,  and  states 
facts  hrlnglng  the  case  witbin  tbe  proTlsloDS  of 
thst  statute,  tbst  It  becomes  the   duty  ot  the 

.ts  court  to  yield  obedience  to  tbe  paramount 


Isw  a: 
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of  Its  < 
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lon.  It  mar  err  In  determining  tbat  the 
application  presents  a  case  In  which  It  either 
ought  or  ought  not  to  cesae  Ita  original  Jurla- 
diction :  that  determination  is  subject  to  tbe 
Jarladlctlon  and  sentence  of  the  Federal  court 
when  the  case  flnds  its  war  Into  that  conrt. 
The  Federal  court  must  determine  Its  own  Jurla- 
dlctlm,  snd  whatever  It  may  determine  Is  ths 
law  of  tbe  court  of  the  state.  A  slate  court 
from  which  an  Indictment  la  sought  to  be  re- 
moved to  a  Federal  court  has  unquestioned  Jo. 
risdlcCIon  to  determine  upon  tbe  petition 
whether  s  ease  is  presented  which  requires  that 
It  shall  cease  Jurladlctlon  and  transmit  lbs 
cause  for  trial  to  tbe  Federal  court.  St  parte 
State,  Tl  Ala.  368. 

In  Virginia  v.  Rives.  100  U.  B.  313.  tub  nam. 
Ea  parte  Virginia.  2S  L.  ed.  667,  however.  It  Is 
held  tbst  the  petition  tor  removal  Is  required  to 
be  filed  !□  the  atale  court,  and  Is  of  itself  notice 
to  thst  court,  and  therefore  upon  the  filing  of 
sucb  petition  sll  furlbcr  proceedings  In  tbe 
state  court  cesse,  snd  If  tbe  petition  ahowa  auf- 
flclent  ground  tor  removal  the  case  Is  In  legal  ef- 
fect removed.  But.  while  (he  court  ao  bolda 
the  decision  la  not  clear  upon  tbe  question  ot 
the  power  of  the  state  court  to  determine.  In 
tbe  Qrst  Instance,  whether  tbe  petition  pre- 
sented made  s  case  tor  removal  sod  arrested  the 
Jurisdiction  of  that  cnort.  but  the  court  woold 
aeem  to  Incline  to  the  view  that  such  power  did 
eilst.  Inasmuch  as  It  expressl)'  ssjrs  that  tbst 
is  s  material  Inqulrj. 

Under  a  similar  provision  for  removsl.  In  the 
set  Df  April  9,  1866,  preceding  tbe  Revision 
further  proceedings  In  tbe  state  court  were  or- 
dered auspended  until  tbRt  court  was  certlrled 
of  the  action  of  ths  circuit  court  of  tbe  nnllcd 
Ststea,  according  to  the  provisions  of  the  esrller 
act  of  March  3.  1803,  to  which  the  act  of  ISOT 
refers  for  procedure.  State  v.  Dunlap.  65  N.  C. 
401,  6  Am.  Rep.  746. 

But  tbe  filing  ot  a  petition  for  reoraval  an 
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ytt  tt  i»  of  no  consequence,  and  cannot  be 
re&d,  after  the  record  is  properly  extended. 
Tlie  plaintiff  in  error  also  says  that  no  rec- 
ord of  thia  indictment  was  made  in  the  dis- 
trirt  court,  but  we  are  not  concerned  with 
thia.  because  errors  of  this  nature  could  not 
«ffect  the  jurisdiction  of  the  circuit  court. 

The  onl^  serious  question  raised  in  this 
49Mmeetion  grows  out  ol  the  fact  that  the 
■4Hlginal  ini&ctment  was  sent  to  the  circuit 
court.  It  is  claimed  that  it  should  have 
t>een  retaiiicd  in  the  district  court,  and  only 
«,  transcript  sent  up.  The  practice  in  the 
■everal  states  in  this  particular  is  so  vari- 
ajit  that  nothing  can  be  deduced  from  it 
which  will  enable  us  to  declare  that  bring- 
ing up  either  the  original  indictment  or  the 
tenor  of  it  would  be  irregular.  The  eases 
«re  cited  in  a  note  to  1  Uisho^  New  Crim. 
Froc.  i  73.     This  varying  practice  may  well 


be  thought  to  grow  out  of  the  rule  fay  which, 
on  writs  of  error,  the  tenor  of  the  record  i* 
often  r^arded  a«  the  record  proper,  and  out 
of  the  further  fact  that  whether  the  record 
itself  should  be  removed,  or  only  a  transcript 
sent  up,  was  at  times,  at  the  common  law, 
a  mere  <|ue9tion  of  convenience  or  safety. 
Yet,  wherever  the  court  into  which  the  rec- 
ord was  to  be  removed  on  error  had  juris- 
diction to  proceed  tc  execution,  the  original 
record  was  usually  brought  up.  3  Bacoa, 
Abr.  Brror,  D,  2 ;  "ftdd,  Pr.  lat  Am.  ed.  1135, 
1I3S.  Indeed,  so  strictly  was  this  observed, 
that  in  the  House  of  Lords,  which  did  not 
proceed  to  execution,  though  it  could,  the 
chief  justice  attended  with  both  the  original 
record  and  a  transcript  of  it,  afterwards  re- 
turning the  original  to  the  King's  bench. 
As  the  exchequer  chamber  could  not  proceed 
to  execution,  there  was  never  a  semblanca 


■OBt  I  Ml.  wblrh  falls  to  show  upon  Its  face 
that  tbe  petitioners  arc  dcoied  b;  some  conatl- 
CutloDBl  or  iFglalatlve  provision  aur  Federal 
■right  or  Immunities,  does  not  deprive  the  stats 
«>urt  of  jurisdiction.  And  wbere  a  cause  re- 
moved to  Ibe  Federal  court  has  bj  tbe  latter 
<^onrt  been  remanded  to  tbe  state  court,  an  ap- 
ipeal  from  tbe  order  of  remandment  will  not  de- 
prive the  state  court  of  jurisdiction  to  proceed 
with  the  trial,  where  no  supersedeaa  order  Is 
-made  or  bond  died.  Stommsl  v.  Tlmbral,  S4 
lown.  336,  SI  N.  W.  ISO. 

But  where  an  Indkcmsnt  bis  been,  bj  an  or- 
•der  of  remova!,  tranamltted  from  tbe  state  to 
cha  Federal  court,  upon  tbe  latter  court  devolvea 
«hF  dut;  of  determining  Its  own  JurlsdlctlOD  ; 
-and  It  is  not  concluded  or  affected  bj  the  aen- 
cence  of  the  court  having  ortflnal  Jurisdiction. 
And  It  tbe  Federal  court  determines  that  it  has 
•tot  Jurladlctlon,  and  remands  tbe  eauae  to  the 
■tate  court,  the  Indictment  Is  In  tbe  same  plight 
«nd  condition  In  which  It  was  when  the  erron- 
-«uB  order  of  removal  was  entered.  And  tbe 
failure  ofthe  state  court  Co  proceed  in  theproae- 
-cution  wbile  it  waa  awaiting  dlsposlUoD  In  the 
Federal  court,  and  until  that  court  made  tbe  or- 
^ler  of  remandment.  does  not  work  a  dlscontln- 
•lance.     Ex  jiarte  Stata,  Tl  Ala.  3G3, 

And  the  removal,  under  |  041,  of  u  indlct- 
«WDt  from  the  state  into  a  Federal  court  whera 
It  la  qnaabed,  does  not  devest  the  state  court  of 
Jurisdlctloa  thereafter  to  And  a  new  Indict- 
-nent  and  to  try  tbe  prisoner  for  tbe  crime 
-Cbarged  :  and  an  order  directing  tbe  prlBoner  to 
4>e  returned  to  the  count;  in  which  he  was  origl- 
aallr  indicted,  that  tbe  state  autbarltles  ma; 
take  socb  farther  action  as  the;  deem  expedient, 
to  proper.  Boab  v.  Kentucky.  107  U.  8.  110,  37 
L.  ed.  3S1,  1  Sup.  CL  Rep,  625. 

This  case  rnrtber  boida  tbat  after  the  decision 
-itf  the  court  irf  last  resort  of  tbe  state,  tbat  a 
■tnte  Btatnte  excluding  citlaens  of  African  dtt. 
acent  from  a  grand  or  petit  Jar;  beaiuse  oC  tbelr 
race  or  color  was  nnconatitutiODal, 
-dlclmeat  for  an  of[ease,  tbe  llrst 
which  was  removed  Into  the  Fedei 
there  quashed  because  of  such  sta' 

tinder  i  iAl.  It  an;  rlgbt  of  the  accused  uoder 
the  CoQStltntlon  or  laws  of  tbe  United  States 
4b  denied  b;  the  state  court  on  tbe  trial,  hli 
remedr  Is  through  the  revlsorj  power  of  tbe 
4ilghest  •:ourc  of  the  state,  and  ultimately 
tbrougb  tbat  of  the  United  States  Supreme 
Court.  Compare  same  case,  80  Kj.  341.  (upra. 
S3  L.  R.  A. 


1.  7'enn«  of  Mtatvte  ge»traUy. 

Ihe  Federal  statute  (U.  8.  Rev.  Stat.  |  6481 
regulating  the  removal  of  suits  and  prosecutlona  ' 
aga-lnst  revenue  offlcers  and  oUlcers  acting  under 
reglalrntlon  law  provides  tbat  "wben  any  .  .  . 
criminal  prosecution  Is  commenced  In  auj  court 
o(  a  state  against  an;  officer  appointed  nnder  ot 
acting  by  autborlty  of  an;  rsvenne  law  of  the 
Dnlted  States  now  or  hereafter  enacted,  or 
against  an;  person  acting  under  or  b;  authority 
ot  any  such  otQcer  on  acconnt  of  so;  act  dona 
under  color  of  his  oSce  or  of  an;  anch  law,  or 
on  account  of  any  right.  tltlA  or  authority 
claimed  by  such  officer  or  other  person  under 
any  such  law  ;  or  Is  commeaeed  sgalost  .  .  . 
any  officer  of  the  United  Statea,  or  other  person, 
on  account  of  an;  act  done  under  tbe  provlsiona 
of  title  XXri..  The  elecUve  franehitt,  or  on  ac- 
coQPt  of  any  rtght,  title,  or  authority  claimed  by 
Buch  officer  or  other  person  nnder  an;  of  the 
said  provisions. — tbe  said  anlt  or  prosecntloii 
may,  at  an;  time  before  the  trial  or  final  hear- 
ing thereof.  t>e  removed  tor  trial  into  the  circuit 
court  next  to  be  holdeu  In  the  district  wbere 
the  same  Is  pending,  upon  tbe  petition  of  such 
defendant  to  said  circuit  court,  and  In  the  fol- 
lowing manner :  Said  petition  ahall  set  forth 
the  nature  of  the  suit  or  prosecution,  and  be 
verified  by  affidavit ;  and.  together  with  a  cer- 
tiflcate  signed  by  an  attorney  or  connselor  at 
law  of  some  court  of  record  of  the  state  where 
sncb  suit  or  pioaecuClon  Is  commeDced,  or  of  tbe 
United  SUtea,  stating  thst.  as  counsel  for  the 
petitioner,  be  has  examined  the  proceedinga 
■galnel  him,  and  carefuil;  Inquired  Into  all  tbe 
mntlers  set  forth  In  tb*  petition,  and  tbat  be 
bellevea  tbem  to  be  true,  shall  be  presented  to 
the  said  circuit  court,  if  In  aesaion,  or,  if  It  be 
not,  to  tbe  clerk  thereof  at  his  office,  and  shall 
be  Bled  In  sold  office.  Tbe  cause  ahall  there- 
upon be  entered  on  tbe  docket  of  tbe  circuit 
court,  and  shall  proceed  as  a  cause  orlglnall; 
commenced  In  that  court :  but  all  ball  and  other 
security  given  upon  such  suit  or  prosecution 
shall  continue  in  like  force  and  elfect  as  If  th« 
aame  had  proceeded  to  flnat  judgment  and  exe- 
cution In  Che  slate  court.  Wben  the  suit  la 
commenced  In  the  state  Court  b;  summons, 
subpmna,  petition,  or  another  process  except 
caplaa,  tbe  clerk  of  the  circuit  court  shall  Issue 
a  writ  of  certiorari  to  the  state  court,  requiring 
It  CO  send  to  tbe  circuit  court  the  record  and 
proceedings  In  tbe  cause.  Wben  It  la  com- 
menced by  caplaa,  or  by  any  other  almllar  torn 
of  proceeding  by  whicb  a  parsonal  arrest  la  or- 
87 
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«f  remitting  to  it  more  thui  a  tr&iucript  of 
the  record.  Tidd,  Pr.  lat  Am.  ed.  1135. 
The  same  methods  of  procedure  existed  it 
comEiion  law  on  certiorari  to  remove  aa  in- 
dictment for  trial  to  the  King's  bench  from 
on  inferior  court,  2  Bacon,  Abr.  Certior- 
ari, II.  Usually  the  original  indictment  waa 
returned,  unless  the  court  which  issued  the 
certiorari  had  no  jurisdiction  to  proceed  on 
the  record.  It  is  an  expreiisive  fact  that  it 
is  stated  as  exceptional  that  the  return  of 
the  tenor  of  an  indictment  from  London  was 
sulhcient.  The  forms  of  writs  of  certiorari, 
and  of  the  returns  thereto,  in  Lilly's  Mod- 
ern Entries,  correspond  to  the  practice  thus 

The   provisions  of  law  under  which   this 

indictment  was  removed  are  stated  some- 
what moi'e  fully  in  the  original  act  of  Aug- 
ust S,  1S4S   (9  Stat,  at  L.  72),  than  in  the 


corresponding  I  1037  to  1039  of  the  ReviseA 
Statutes;  yet  there  is  no  essential  differencer 
and  the  substance  of  the  original  statute  i* 
found  in  its  revision.  It  is  to  be  noticetfc 
as  a  fact  of  srane  consequence  that  in  alb 
the  provisions  of  statute  with  reference  to- 
the  removals  of  suit*  from  the  state  courts- 
to  the  circuit  courts,  including  criminat. 
prosecutions,  and  in  the  like  provisions  for 
writs  of  error  and  appeals,  there  ia  found,, 
either  expreasty  or  by  implication,  a  direc- 
tion for  sending  up  the  transcript  of  the  reo- 
ord.  In  view,  nevertheless,  of  the  practice* 
to  which  we  have  referred,  by  virtue  of. 
which  the  tenor  of  the  record  is  often  re- 
garded as  the  record  itself,  and  of  the  facil- 
ities which  the  law  gives  for  bringing  for- 
ward original  papers  Irora  time  to  time  a» 
needed,  we  are  not  required  to  pass  on  th* 
question  whether  or  not  the  sending  up  o£ 


dered.  he  shall  Issoe  ■  writ  at  habeas  corpus 
cum  causa,  a  dupUcnte  of  which  shall  be  deJiv- 
eml  lo  the  clerk  of  tbe  state  coart,  or  left  at 
h[s  office  bj  tbe  marshal  ol  tbe  district,  or  his 
depiily,  or  b;  some  person  duly  aathorlzed 
thereto.  .  .  .  And  If  the  defendant  In  the 
suit  or  prosecution  be  Id  actual  custody  or 
mesne  proceu  therein.  It  sball  be  tbe  duty  of 
tbe  msrsbal,  by  virtue  ot  tbe  writ  of  babeaa 
corpus  cum  causa,  to  take  the  body  of  the  de- 
fendant Into  his  custody,  to  be  dealt  with  In  the 
cense  according  to  law  and  tbe  order  of  tbe  cir- 
cuit court,  or.  In  vacatloa.  of  any  Judge  thereof : 
and  It,  upon  the  removal  itf  sucb  suit  or  prose- 
cution, It  II  made  to  appear  to  tbe  circuit  court 
that  DO  copy  of  the  record  and  proceedlnga 
therein  In  ths  state  court  can  be  obtained,  the 
circuit  court  may  allow  and  require  the  plain- 
tiff to  proceed  ds  novo,  and  to  file  a  declaration 
of  bis  cause  of  actlDD,  and  tbe  parties  may 
thereupon  proceed  as  la  actions  originally 
brought  In  said  circuit  court.  On  failure  ot  the 
plaintiff  so  to  proceed,  Judgment'of  itoit  prote- 
gultur  may  be  rendered  against  him,  with  costs 
tor  the  defendant." 

In  Illinois  V.  FleCeher.  22  Fed.  TTS,  the  extent 
and  application  of  the  statute  are  dlacnsaed  gen- 
erally. 

In  1694  Congress  passed  an  act  (£8  Stat,  at 
L.  p.  3Tj  repealing  that  clause  relating  to  pros- 
ecutloDS  against  Federal  officers  oo  account  of 
acts  done  under  tbe  provisions  of  TJ.  S.  Bev. 
Stat,  title  XXTI..  The  electivt  froncftUs. 

Bat  the  act  of  Congress  of  March  S,  ISTS.  re- 
lating to  the  removal  of  cIvU  cases,  did  not  re- 
peal I  643.  Venable  v.  Richards,  lOB  U.  8.  SSe. 
Zfl  L.  ed.  1196. 

A  writ  ot  certiorari  leaned  by  the  clerk  ot  the 
United  States  circuit  court  upon  tbe  removal 
of  a  prosecution  axalnst  a  DnlCed  States  officer, 
under  this  statute,  not  being  from  a  superior 
to  an  Inferior  court,  need  not  In  all  respects 
conform  to  the  common-law  writ  of  certiorari, 
but  la  aamclent  If  It  Informs  the  state  court  of 
tbe  sufficient  grounds  upon  wblch  tbe  circuit 
court  Bisumea  Jurisdiction,  and  notlflea  the 
state  court  to  make  return  ot  the  record ;  nor 
need  It  show  chat  tbe  clerk  bad  adjadged  the  pe- 
tition sufficient,  nor  state  tbe  ground  ot  the  au- 
thority of  the  circuit  court,  nor  tbe  purpoae  of 
tbe  writ.  North  Carolina  v.  Sullivan.  00  Fed. 
D»8. 

The  Issuance  ot  incb  writ  ot  certiorari  Is  a 
ministerial  dotr  which  may  be  performed  by  a 
depnty  cterk.  IbU.  The  supreme  conrt  of 
North  CarollDa  beld  to  the  contrary  In  this 
•ame  case,  In  110  N.  C.  613.  14  B.  E.  T96,  on  an 
appeal  by  the  defendant  froBi  a  Judgment  of 
U  L.  B.A. 


conviction  rendered  la  the  conrt  to  wbleb  the- 
Indictment  was  originally  returned. 

And  tbe  Issuance  ot  a  writ  of  habeas  eorpu» 
cum  causa  la  not  necessary  or  proper  upon  tb* 
removal  Co  a  Federal  court  ot  a  proseculloit. 
ogHlnat  a  United  Btsles  officer  who  Is  under 
ball  and  does  not  apply  therefor,  ooder  |  648. 
Ibta. 

Bat  the  Federal  district  court  hss  do  aothor- 
Ity  to  order  tbe  prosecution  to  t>e  removed  Into- 
the  drcDlt  court.  Virginia  v.  Paul,  148  tJ.  S. 
107,  87  L.  ed.  SS6,  13  Sap.  Ct.  Bep.  530.  In 
Chia  case  It  was  held  that  tbe  state  was  entitled 
to  have  tbe  prosecution  remanded  to  Its  coartB 
by  writ  of  mandamua  Issued  to  tbe  district  Judge- 
wbo  ao  unlawfully  assumed  Jurisdiction,  andi 
that  no  previous  notice  to  bim  to  remsnd  the- 
case  wss  necessary. 

In  Tennessee  v.  Davis,  100  0.  B.  2ST.  m  U  ed. 
648,  the  queatlon  was  raised  whether.  If  th» 
cause  be  removable  from  the  stale  coart  under 
I  64S,  there  la  any  mode  and  manner  ot  pro- 
cedure In  the  trial  prescribed  by  Che  set  of  Coa- 
greaa  The  court  said  that  whether  tliere  wa» 
or  not  WSB  Immaterial  to  the  Inquiry  whether 
the  cause  wsa  removable.  "The  circuit  courta," 
said  the  court,  "have  all  tbe  appliances  which 
arc  needed  for  the  trial  of  any  criminal  caae. 
They  adopt  and  apply  the  laws  of  the  state  In- 
civil  cases,  and  there  Is  no  more  dItBculcy  In  ad- 
terlDg  the  state's  criminal  law.     Tbey  are- 


reign  c 


them  courts  within  the  states  to  administer  th» 
isws  of  tbe  states  In  certain  cases;  and,  so  lenc 
as  they  keep  within  the  Jurisdiction  asstgaed  to- 
them,  their  general  powers  are  adequate  to  tbe 
trial  ot  any  case.  The  supposed  anomaly  of 
proaecntlDg  offeoders  against  the  peace  an  A 
dignity  of  a  state,  in  tribunals  at  s  general  gov- 
eroment,  grows  entirely  oot  of  the  division  or 
powers  between  that  government  and  tbe  gov- 
erumcot  ot  a  atate:  that  Is.  a  dlvlaloo  ot  sov- 
ereignty over  certain  matters.  When  this  1* 
understood  (and  It  Is  time  It  should  be)  It  wUP 
□ot  appear  strange  that,  even  In  cases  ot  crim- 
inal prosecutions  tor  alleged  offense*  against  a. 
state.  In  wblch  arise*  a  defense  under  UnlteiV 
states  law.  the  general  government  should  cake 
cognizance  of  tbe  caae  and  try  It  In  Its  own- 
courts,  according  to  Its  own  forma  of  proceed- 
ing." 


court  and  removed  under  |  643.  It  was  held  Ibat 
tbe  Federal  court  was  coatrolled  by  tbe  inter- 
pretation ot  a  statute  dednlng  the  crinw 
charged,  made  by  the  sapreme  court  of  the  slate. 
and  must  not  conflne  or  restrict  that  conslrue- 
tlOD  by  Implication. 


JSVXTT  V.  TJMITZD  BVATIt. 


sn 


A  transcript  of  the  Indictment  In  lion  of 
the  original  would  ba  an  irregularity  which 
would  defeat  jurisdiction.  Indeed,  at  the 
eotninon  law,  whether  the  record  itself  came 
iq»,  or  only  a  transcript,  was,  as  we  have  al- 
ready MUd,  at  times  a  mere  question  of  safe- 
tj  or  convenience,  as  shown  on  error  to  the 
common  pleas  or  to  the  Bang's  bench  in  Ire- 
land. 3  Bacon,  Abr.  Error,  D,  2;  Vicart  T. 
Hoffdon,  2  Cowp.  841. 


ticular  proceedings  on  removal  in  tlie  case 
at  bar;  but,  clearly,  by  the  proTiaions  of  1 
1037  of  the  Revised  Statutes,  nothing  was 
required  in  the  circuit  court  primarily, 
•icept  the  indictment  itself  and  the  or- 
der of  remission.  No  difBculties  are 
■hown  to  have  arisen  in  the  case  at  bar; 
but,  if  any  had  been  ahown,  they  could  easily 


have  been  met  by  a  suggestion  to  the  cir- 
cuit court,  with  a  proper  writ  of  certiorari 
to  the  court  below,  or,  in  the  case  of  removal 
from  the  circuit  court  to  the  district  court, 
with  a  like  suggestion,  and  the  appr<mnate 
proceeding  which  might  follow  it.  There- 
fore, looking  at  the  letter  of  the  statute  on 
which  the  remission  was  based,  and  at  the 
practices  of  the  common  law  to  which  we 
have  referred,  and  regardins,  also,  the  in- 
terest which  a  perstm  accused  has  in  a  right 
to  inspect  at  an^  stage  of  the  proceedings 
the  original  indictment,  we  are  satisQed 
that  the  custom  of  sending  forward  the  orig- 
inal, which  has  prevailed  in  this  circuit  from 
the  origin  of  J  1037,  cannot  be  disturbed. 
Of  course,  so  far  as  the  statute  refers  to 
"proceedings"  and  the  "order  of  remission," 
it  must  be  acc«^ted  that  all  purposes  are 
accomplished,  and  that,  therefore,  the  stat- 


Wbere  a  criminal  proKcntion  against  Fedsral 
ollleets  Is  removed  Into  tbe  Federal  conrt  un- 
der I  MS,  the  proHmtlng  olBccrs  of  thi  stata 
■hould  prosecute  tbe  action  in  the  Fedsrsl  caurL 
Tbe  United  SUtea  attaraers  hava  no  rlitit  or 
power  to  proaecDte  tbe  action ;  and  not  only 
tbla,  but  the;  are  to  act  aa  eoonaei  for  the 
defendants.     Delaware  v.  Bmeraon,  8  Fed.  111. 

3.  Commencenatt  of  prosaeution. 

Proceedlnss  before  a  maslatrate  to  commit  a 
person  to  Jail  or  to  bold  him  to  ball  to  answer 
for  a  crime  are  not  a  coaimeocement  of  tbe  pros- 
ecution under  |  MS :  before  sn  indictment  Is 
found  there  is  no  caaae  pending  In  tbe  atate 
conrt  that  can  be  removed.  Virginia  v.  Paul. 
I4S  U.  8.  lOT,  ST  L.  ed.  386,  13  Sup.  Ct  Rep. 
rati.  To  the  same  eflecC  :  Georgia  v.  O'anOj, 
S  Woods.  496.  ¥ta.  Cas.  No.  e.S52,  The  coort 
In  the  Paul  Case  eitiresalj  oterroled  Georgia 
T.  Port.  4  Wooda,  S14,  8  Fed.  117 :  Oeorgla  r. 
Bolton.  11  Fed.  217  ;  North  Carolina  v.  Klrk- 
patrlck.  42  Fed.  889,  on  tbis  point. 

Bnt  that  tbers  was  no  indletmeDt  found  Is  no 
•b]e«ion  to  the  removal  of  a  cauae  under  | 
ft43.  where  the  otteoae  la  a  nonindictable  one 
under  tbe  state  law.  Virginia  r.  Bingham.  88 
Fed.  sni,  holdlag  also.  In  thla  eonnectloD,  that 
a  Justice  of  tbe  peace  befora  whom  aoch  a  crim- 
inal proMcntlon  Is  Instituted  Is  a  conrt  within 
the  meaning  of  |  64S. 

S.  WJio   CNtlfled  to  TtmovoL 

To  be  entitled  to  a  removal  ander  |  94S,  tbe 
petition  most  show  that  tbe  case  la  one  within 
thi-  cBlegory  of  removable  causes.  Bm  parte 
Anderson.  3  Woods.  124.  Fed.  Cas.  No.  349. 

Thus,  the  petition  of  a  United  States  marshal 
Indicted  bj  a  state  court  for  morder.  to  have 
the  Indtctmeat  removed  into  the  Federal  coart 
under  |  643,  which  dlstluctlT  asserta  that  tbe 
defendant  neither  did  tbe  killing,  nor  la  an; 
WB7  coDtrlbnted  to  tbe  deceased's  death,  at- 
tboogh  It  does  aver  that  the  Indictment  was 
found  ngalnat  tbe  petitioner  for  acts  done  b; 
him.  It  done  It  all,  aa  deputy  marsba]  of  tbe 
United  Blatea  while  In  the  performance  of  bis 
duties  at  SDcb,  Is  InsuRlcleDt  Nothing  short  of 
a  positive  afflrmatlon  that  be  did  tbe  act  for 


of  bis  dutj  a 
■or!l7    > 


,   will   e 


I    to 


have  the  Indictment  removed  Into  the  Federal 
court,     ininola  v.  Fletcher,  22  Fed.  TT6. 

In  !\tatt  V.  Hosklna.  77  N,  C.  630.  tbe  peti- 
tioner made  aDdavlt  that  he  was  a  Federal  rev. 
enae  oDlcer,  and  that  the  alleged  offenae  was 
£3  L.  R.  A. 


committed  under  color  of  hla  office ;  and  It  was 
held  that  the  state  court  committed  bo  error 
In  staring  the  proceedings  In  that  court. 

In  Tennessee  v.  Da  via,  100  V.  S.  257.  2S  L. 
ed.  648,  It  appeared  that  a  deputy  collector  ol 
Internal  revenne,  while  attempting  to  enforce 
tbe  revenue  laws  of  the  United  States  by  the 
seliure  of  ao  Illicit  distillery  and  the  apparatua 
nsed  In  connection  therewith,  was  assaulted  and 
flred  upon  by  a  number  of  armed  men,  and  that 
Id  defease  of  his  life  be  retamed  tbe  Ore  re- 
sulting In  the  killing  tor  which  he  was  Indicted 
In  the  state  court ;  and  It  was  held  that  the  pe- 
tition set  forth  a  case  for  the  application  of  the 
statute. 

Bd.  a  person  acting  aa  one  of  a  posse  nnder 
the  control  of  a  deputy  Internal  revenoe  col- 
lector while  the  latter  waa  In  the  actual  dis- 
charge of  bis  otDclsl  dotles  is  a  revenue  ofllcer 
wltbln  the  meaning  of  |  64S.  Tlrgiola  v.  Bing- 
ham, 88  Fed.  861. 

In  Flndley  v.  Satterdeld,  8  Woods.  S04,  Fed. 
Cas,  No,  4,792,  the  facts  were  that,  while  a  dep- 
uty revenue  collector  and  his  assistants  were  at- 
tempting to  sells  sn  Illicit  still,  one  of  tbe  per- 
sona In  charge  of  the  atlll  seemed  abont  to  shoot 
at  the  officers,  when  one  of  tbe  latter  Bhat  and 
wounded  such  peraon,  and  dd  thla  ahontlog  tbe 
Indictment  was  founded,  and  It  waa  held  ihac 
the  case  was  one  for  the  application  of  tbe  pro- 
vlilons  of  I  648. 

And  tbe  statute  was  held  In  Davis  v.  South 
CaroIIaa,  107  U.  8.  H97,  27  L.  ed.  574.  2  Sup. 
Ct.  Etep.  636,  to  embrace  tbe  case  of  a  prosccu. 
tlon  for  murder  against  a  noncommlasloned 
army  officer  detailed  as  a  guard  to  aid  a  United 
Statea  marsba),  and  acting  as  one  of  his  poisa 
canitatua  while  engaged  in  the  service  of  proc- 
ess Issued  for  tbe  arrest  of  parties  accused  ot 
violation  of  tbe  Federal  revenue  laws. 

In  State  v.  Deaver,  77  N.  C.  5S5,  the  defend- 
ants, one  of  whom  was  a  deputy  collector  and 
tbe  other  a  United  States  commissioner,  were 
indicted  by  tbe  state  court,  charged  with  con- 
spiring to  eitort  money  from  a  person  who  had 
been  arrested  at  their  instance  and  brongbt  be- 
fore the  commissioner  Cu  answer  an  alleged 
charge  of  violating  the  Federal  revenue  laws : 
and  tbe  case  waa  removed,  and  held  to  have 
been  properly  removed. 

But  tbe  mere  holding  ot  a  commission  as  a 
deputy  marshal  of  the  UaKed  States  at  tbe 
time  a  party  Is  Indicted  for  morder.  or  for  any 
other  offenae  npalnal  the  laws  of  the  state,  Is 
not  of  Itself  sufficient  ground  for  depriving  the 
state  court  of  Jurisdiction  of  Che  case.  Illinois 
V.  I'letfher,  22  Fed.-776.. 

So  held,  also  under  the  act  of  Congress  of 
1S33,  chap.  57,  |  S,  In  Com.  v.  Casey,  12  Allen, 


0KtTBD  Statbs  CntcDTT  CuuRT  OF  Afpku^. 


Max., 


uU  is  satiafled  b^  compliance  with  the  com- 
niMi  practice  to  which  we  have  already  re- 
ferred, which  permita  a  transcript  in  Hen 
of  the  original  when  a  mere  question  of  con- 
venience 1b  involved. 

llie  counte  on  which  Jewett  wa«  convicted 
were  demurred  to,  and  the  overruling  ot  the 
demurrer  affords  the  basis  of  the  second 
group  ol  objections  to  the  proceedings.  As 
the  sentence  imposed  by  the  court  was  less 
than  the  maximum  which  might  he  inflicted 
under  either  count,  it'  is  a  well-settled  rule 
of  the  Federal  courts  that  the  conviction 
must    stand   if   either   is   found   sufficient 


Emnt  V.  United  Stalet,  153  U.  S.  5S4,  596, 
38  L.  ed.  830,  634,  14  Sup.  Ct.  Rep.  B34, 
930.  The  objection  t«  count  84  is  want  of 
certainty,  in  that  there  is  no  distinct  al- 
legation of  any  unlawful  act,  because  the 
5 rand  jui;  reports  that  it  was  ignorajtt  how 
ewett  misapplied  the  funds  described.  It 
is  well  settled,  not  only  as  a  general  rule 
of  the  common  law,  but  in  the  supreme  court, 
that  the  grand  jury  is  mtitled  to  set  out 
in  its  indictment  Uiat  certain  facts,  ordi- 
narily necessary  to  be  alleged,  are  U>  it  un- 
known. This  rule  was  applied  to  the  de- 
scription of  persons  whom  there  was  an  in- 
tent to  defraud,  under  the  section  on  which 
this  indictment  was  framed,  in  United 
Stateg  V.  Britton,  107  U.  B.  055,  666,  27  U 
•d.  520,  G24,  2  Sup.  Ct.  Rep.  612.  The  same 
result  was  reached  in  Coffin  v.  United  States, 
Ifin  U.  8.  432,  461,  30  L.  ed.  4ai,  490,  15 
Sup.  Ct.  Rep.  304,  with  the  additional  state- 


ment that,  where  nothing  appears  to  tha 
contran',  the  veritv  of  the  averment  of 
want  of  knowledge  in  the  grand  jury  is  pre- 
sumed. In  Friabie  v.  United  State*,  157  U. 
S.  160,  16T,  30  L.  ed.  657,  SS0,  15  Sup.  Ct. 
Rep.  566,  the  rule  was  applied  to  the  de- 
scription of  the  excess  amount  received  by 
an  agent  engaged  in  prosecuting  a  claim  for 
a  pension  over  that  permitted  by  statute^ 
In  DuTiand  v.  United  Btatet,  161  U.  B.  306, 
314,  40  L.  ed.  TOO.  712,  16  Sup.  Ot  Rep.  608, 
it  was  applied  with  reference  to  the  name* 
of  persons  defrauded,  or  intended  to  be  de- 
frauded, contrary  to  i  6460  of  the  Revised 
Statutes.  There  is  therefore  ground  for 
maintaining,  it'  necessary  to  do  so,  that  the 
well-known  practice  of  the  common  law  and 
the  decisions  of  the  supreme  court  go  far 
enough  to  cover  the  particular  allegation 
objected  to  by  the  accused;  but  it  is  not 
ncceasai;  to  determine  this  proposition. 
Count  84  is  based  on  that  provision  of  ) 
6209  of  tbe  Revised  Statutes  which  reaches 
an  officer  or  agent  of  an  association  who 
wilfully  misapplies  assets.  Balchelor  r. 
United  Btatei.  156  U.  S.  426,  420,  30  L.  ed. 
478,  470,  16  Sup.  Ot  Rep.  446,  repeats  em- 
phatically the  rule  that  these  words  have 
no  settled  technical  meaning,  like  "embei- 
zle,"  also  found  in  the  same  section,  so  that 
they  must  be  supplemented  bj  further  aver- 
ments showing  wherein  the  misapplication 
was  unlawful.  But  the  count  in  question  al- 
leges that  the  accused  did  unlawfully,  fraud- 
ulently, and  wilfully  misapply  and  convert 


214,  of  an  Indictment  nnder  tbe  Uaaeachnaetts 
•tatote  for  keeping  and  maintalulDS  a  tenemmt 
used  tor  the  Illegal  sale  and  lllesal  keeplac  of 
Inloilcatlns  liquors. 

And  Indictments  char^n(  tbe  deleadaDt  with 
being  a  common  aeller  ol  Intoilcatlns  llgaors 
are  not  within  the  purview  of  this  act  of  1833. 
Tbe  dpfendant  In  such  ease  Is  not  Indicted  tor 
any  act  done  "under  tbe  lawe  (or  tbe  collec- 
tion of  Internal  dutlH,  stamp  duties,  llceniea. 
or  taii>ii,  which  have  been  or  ma;  hereafter  be 
enacted :"  nor  "for  or  on  account  of  any  right. 
autharll7.  or  title  set  up  or  claimed  by  him 
under  any  such  law."  but  for  a  violation  ot  ■ 
state  law  for  whirb  bla  license  afford*  no  Jos- 
tlflcatlon.     State  v.  IClder,  M  Me.  381. 

Persons  acting  ai  members  of  a  retnrnlag 
board  appolaled  under  a  state  law  and  acting 
under  stale  anthorlty  la  reference  to  tbe  elec- 
tion returns  of  presldeotlal  electors,  are  not 
Federal  oOlcera  under  i  643.  ao  aa  to  be  entitled 
to  bave  an  Indictment  charging  them  with  (e- 
lonlouslT  publlablog  B  tslse  election  relum  re- 
moved from  tbe  state  Into  tbe  Federal  court. 
Kx  parte  Anderson,  8  Woods,  124.  Fed.  Caa  No. 
840. 

4.  BIfeet  ot  removal. 

The  removal  ot  tbe  case  oat  of  tbe  jorlsdlc 
tlon  of  the  state  court  and  Into  the  exclusive  Ju- 
risdiction of  the  Federsl  court  takes  place,  with- 
out any  order  of  the  Kederal  court,  aa  soon  aa 
tbe  atate  court,  by  Che  service  upon  It,  or  upon 
IIS  clerk,  of  tbe  appropriate  process,  wbelher 
certiorari  or  habeai  corpus  cum  causa,  has  no- 
tice or  tbe  filing  of  tbe  petition  In  tbe  Federal 
court.  Hut  It  Is  only  after  such  formal  notice 
has  been  given  that  the  Jurisdiction  Is  trans- 
fprred  from  tbe  stste  to  the  Federal  court  Vlr- 
S3  I-  R.  A. 


glnla  V-  Paul,  14B  H.  8.  107,  37  L.  ed.  S8S,  18 
Sup.  Ct.  Bep.  BSB. 

Afld  upon  the  filing  of  the  petition  the  state 
court  must  acay  all  further  proceedings  Id  the 
cause:  and  the  proaecatlon,  upon  delivery  ot  tbe 
necraiary  writ,  or  leaving  It  as  provldeil,  la  to 
be  deemed  removed  to  the  circuit  court:  and 
any  forlher  proceedings,  trial,  or  Judgment 
therein  la  tbe  state  court  shall  be  void.  North 
Carol  Ids  v.  Kirkpatrlck.  43  Fed.  888. 

And  for  Instances  where  the  state  court  did 
so  stay  further  proceedlnga  therein,  see  State  v. 
Hosklna  77  N.  C.  S80 :  State  v.  Deaver,  77  N. 
C.  SDB. 

Id  North  Carolina  v.  Sullivan.  50  Fed-  503. 
It  was  held  that  the  removal  of  a  aoit  or  praee- 
cution  agaluat  an  officer  of  tbe  United  States 
under  tbli  statute  la  complete  upon  the  filing 
of  the  petition  therein  prescribed,  with  thereqni. 
site     veriacatloQ.    notwllhstaodlog   the    provl- 


>ioDS  for  tbe  Issuance  of  a  writ  of  certiorari, 
tre   the  defendant  Is  In  custody,  of  a 
Tit  Of  habeas  corpus  cum  cauaa.  and  that  upoo 


the  delivery  ot  such  process  tbe  suit  aball  tie 
beld  to  be  removed  to  the  circuit  court  and  any 
further  proceedings  In  tbe  atate  court  aball  be 
void. 

Tbe  jurladictloD  of  tbe  Federal  court  com- 
pletely vests  and  that  of  tbe  state  court  ceasea 
altogether,  and  there  can  consequently  be  no 
breach  ot  the  ball  bond  Id  not  sppearlog  In  the 
mate  court :  and  proceedings  to  forfeit  It  aod 
render  Judgment  upon  It  agaloat  tbe  sureties  t>y 
that  court  are  coram  non  iudlce  and  void.  Davie 
r.  South  Carolina,  107  U.  8.  B07,  21  U  ed.  ST4. 
2  Sup.  Ct,  Rep.  0.16. 

And  a  United  Slates  offlcer  does  not.  by  de- 
fending in  tbe  state  court  after  filing  a  petition 
(or  the  removal  of  a  pmsecutlon  against  him  to 
tbe  United  States  circuit  court  In  tbe  manner 
provided  by  taw,  lose  or  Impair  his  right  of  trial 


itoo. 
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to  bis  otch  um  Uie  assets  of  the  bank,  with 
intent  then  and  thereby  to  injure  and  de- 
fraud the  aaaociation.  Then  follows  the  al- 
icgatioa  tliat  this  conveision  was  done  by 
some  means  and  in  some  manner  to  the  jur- 
ors unknown.  But,'bavinK  allied  that  the 
accused  had  unlawfully,  fraudulently,  and 
wilfully  misa{)plied  and  converted  to  his 
own  use  the  assets  of  the  bank,  with  intent 
to  injure  and  defraud  the  association,  no 
further  allegation  ae  to  the  means  or  man- 
ner was  required.  What  was  alleged  would 
ciriai/ly  have  amounted  to  a  charge  of  em- 
bezzlement at  common  law  if  the  assets  bad 
been  in  Jewett's  personal  possession,  and 
the  allegation  that  Jewett  did  convert  to  his 
own  nse  shows  bow  the  misapplication  was 
made,  and  that  it  was  an  unlawful  one, 
within  the  requirements  of  Batchetor  v. 
United  Btatea.  CerUinly  it  cannot  b«  held 
that  an  allegation  of  all  the  elements  which 
would  oonBtitut«  embezzlement,  in  the  tech- 
nical sense  of  the  word,  if  charged  a^nst 
a  person  who  had  possession,  is  not  a  suffi- 
cient allegation  of  an  unlawful  misapplica- 
tion, and  of  the  means  of  misapplication. 
We  may  therefore  reject  as  surplusage  the 
additional  allegation  to  which  the  accused 
objects. 

The  next  point  made  by  Jewstt  is  that  g 
S209  of  the  Revised  Statutes  haa  do  appli- 
cation to  a  bank  in  liquidation,  or  to  an 
agent  appointed  to  close  its  affairs.  Clearly, 
both  are  within  the  lett«r  of  the  statute, 
and  within  Uie  mischief  it  waa  intended  to 
r«medy.     Indeed,  there  would    seem   to    he 


more  ground  for  holding  the  terrors  of  the 
law  over  an  agent  who  is  in  uncontrotleil 
poasesaion  of  the  assets  of  an  association, 
than  over  an  ofTicer  who  is  at  all  times  sub- 
ject  to  tlie  scrutiny  of  those  who  are  about 
him  or  over  him.  That  an  association  in 
process  of  liquidation  is  still  an  existing 
corporation  was  determined  in  Central  Hat. 
Bank  r.  Connecticut  Mut.  L.  /ns.  Co.  104 
U.  S.  54,  72,  73,  26  L.  ed.  093,  701.  That 
case  was  stiikingly  close  to  the  present  one, 
because  there,  as  here,  the  directors  had  au- 
thorized the  president  and  acting  cashier  to 
do  whatever  was  necessary  in  the  liquids- 
ticm  of  the  business  of  the  association.  The 
essential  principle  of  Cenlroi  Nat.  Bank  v. 
ConneoJtcut  Iful.  L.  Ina.  Oo.  was  applied  in 
Chtmioal  Nat.  Bank  v.  Hartford  Deposit 
Co.  161  U.  S-  1,  40  L.  ed.  695,  16  Sup.  Ct. 
Rep.  439,  in  which  latter  case  the  associa- 
tion had  passed  into  the  hands  of  a  receiver 
appointed  by  the  Comptroller  of  the  Cur- 
rency under  the  provisions  of  the  Revised 
Statutes.  Central  Nat.  Bank  v.  Connecliout 
Ifut.  L.  Ins.  Co.  was  cited  at  page  8,  161  U. 
a.,  and  page  599,  40  L.  ed.,  page  442,  IS  Sup. 
Ct.  Rep,,  as  an  authority  for  the  concluaioa 
reached  in  the  later  case, — that  even  the  in- 
solvency of  a  national  banking  agsociatioUr 
and  the  consequent  appointment  of  a  re- 
ceiver, did  not  terminate  its  existeace  as  » 
corporation. 

It  must  be  observed  that  no  such  office  a» 
an  agent  in  liquidation  is  known  to  the  stat- 
ute, and  also  that  the  count  declared  againat 
Jewett   alike   as    president,     director,     and 


North  Carolina  v.  Sulll- 


In  the  ITederal  com 
Tao,  50  Fed.  693: 

In  Flndlcr  r.  Satterfleld,  8  Woods,  B04,  red. 
Cas.  No.  4.TU2,  it  was  areed  that  |  fl43  appile* 
only  to  cases  ot  attempts  b;  state  ]ei;lslatnrsi 
to  nullify  a  law  ol  the  Dalted  States;  but  ths 
court  held  that  the  ctaCute  was  not  so  limited 
In  Its  terms. 

4.  JtaMotNiIs  wider  a«t  af  Oanortn  of  Iforoll  (, 


An  act  of  Congrsss  of  March  8, 1863,  provided 
that  u;  criminal  prosecution  which  bad  been 
or  sbonld  be  commenced  In  snj  state  coort 
against  an;  onicer.  civil  or  mllltarj,  or  ajtalDst 
anj  other  person,  (or  sn;  arrest  or  impnson- 
nent  made,  or  other  trespBases  or  wrongs  doae 
or  committed,  or  sdt  act  omitted  to  be  done,  at 
aDT  time  during  the  late  civil  war.  bj  virtue 
or  under  color  ot  any  authority  derived  (ram 
or  emclsed  b;  or  undar  the  Prealdeut  of  the 
United  etatea  or  any  act  of  Congress,  coold, 
apon  application  of  ths  defendant,  and  his  tak- 
ing the  steps  required  bj  the  act.  tw  removed 
Into  the  circalt  court  of  the  United  SUtes  to  be 
brid  In  the  district  where  the  pntaecatlon  waa 
pending:  and  tbe  cause  was  to  proceed  therein 
Id  the  soms  manner  as  If  It  had  been  brooght  In 
that  court  b;  original  proceaa. 

But  an  Indictment  In  a  state  cmirt  for  an 
oltenae  against  the  penal  laws  ol  tbe  state  waa 
beld.  In  People  r.  Mnrray,  S  Park.  Crlm.  Bep. 
BTT,  not  to  be  removable  by  the  defeadaota,  on 
petillou  before  plea.  Into  tbe  circuit  court  of  the 
United  States,  nndcr  the  provlalona  of  this  act. 

And  In  Pennsylvania  v.  Artman,  3  Qrant  Caa 
48fl,  Pad.  Caa.  No.  10.9RS.  It  was  beld  tbat  a 
prosecution  waa  not  commenced  In  the  state 
court.  wlthlD  the  contemplation  ot  this  act. 
where  there  was  merely  a  warrant  Issaed  and 
A3  U  R.  A. 


111.  F 

On  the  erection  of  tbe  territory  of  Florida 
Into  a  state.  In  March,  lS4ri,  Congresa  passed  id 
act  providing  for  the  tranafer  of  the  records  of 
the  proceedings  of  all  causes  not  appropriately 
belonging  to  state  Jorlsdlctiou,  pending  In  tho 
tarrltorlal  courts  at  the  date  of  ber  admission 
Into  tha  Union.  Into  the  dlatrlct  court  of  tbe 
United  States  for  tbe  state  of  Florida:  and  Id 
Forsyth  V.  L'nlted  States,  9  How.  ETl.  IS  L.  ed. 
262.  and  Simpson  v.  United  States.  9  Bow.  BTB, 
IS  h.  ed.  ass,  It  waa  beld  that  tbe  Jurladlctlon 
of  the  territorial  courts  ceased  on  tbe  erection 
ot  tbe  territory  Into  a  state,  and  that  an  Indict- 
ment found  In  tbe  territorial  court  after  tbe 
erection  of  the  territory  Into  a  state,  and  after 
the  territorial  government  had  ceased,  was  void  : 
that  the  transfer  of  such  an  Indictment  from 
tbe  territorial  Into  tbe  Federal  district  conrt 
nnder  the  above  atatote  was  Improper,  and  that 
a  conviction  In  tbe  latter  court  should  be  re- 
versed and  annulled  for  want  of  Jurisdiction. 
Tbe  court  did  not  doabt  the  power  of  Congresi 
to  proilde  for  the  transfer  of  pending  causes  at 
tbe  termination  of  the  territorial  government 
Into  the  Federal  coarta,  with  authority  to  pro- 
ceed therein  to  final  Judgment  the  same  as  If 
tbe  causes  had  there  originated,  bnt  said  ebat 
(he  esse  at  bar  wsa  different,  that  the  statute 
cited  related  to  caaea  pending  In  courts  that  had 
token  co([nliance  of  them,  and  bad  proceeded 
therem,  after  it  waa  alleged  tbelr  Jurladlctlon 
had  ceoaed.  but  that  It  found  no  provision  for 
taking  Of  tbe  nnflnlabed  cases  after  tbe  trana- 
fer, and  proceeding  to  lodgment. 
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Bgent.  It  is  well  settled  that  this  form  of 
eJlegatioD  does  not  involve  either  inconsiat- 
ency  or  duplidty.  The  caaa  cited  b^  the 
plaintiff  in  error  referred  to  s  plaintiff  in 
a  civil  suit,  and  the  court  properly  required 
him  to  elect  in  what  capacity  he  would  pro- 
ceed; but  as  the  same  person  may  be  both 
president,  director,  and  agent  of  a  banking 
association,  the  form  of  allegation  in  re- 
•pect  thereto  found  in  this  count  is  common 
in  this  class  of  indictments,  and  haa  been 
explicitly  recognized  by  the  Supreme  Court 
as  valid.     United  State*  v.  Horthutay,   HO 


permitted,  even  in  capital  cases,  is  pointed 
out  ia  an  interesting  way  in  Anderaen  v. 
United  Statet,  170  U.  S.  481,  iZ  L.  ed.  1116, 
IS  Sup.  Ct.  Rep.  689. 

Although  the  agency  which  Jewett  ezer- 
deed  was  not  in  terms  creat«d  l^  the  stat- 
ute, yet  it  has  been  so  long  recognized  as  per- 
mitted by  the  law,  going  back  at  least  as 
far  aa  Central  Nat.  Bank  v.  Connectitmt 
Mut.  L.  Int.  Co.,  already  cit«d,  decided  in 
1681,  that  it  cannot  now  be  questioned;  and 
in  fact  it  is  not  questioned  in  the  case  at 
bar.  We  must  assume,  therefore,  that 
there  is  no  doubt  in  reference  to  the  fact  of 
agen(7,  nor  can  there  be  any  s«  to  its  na- 
ture. The  plaintiff  in  error  is  described  in 
count  84  "as  an  agent  to  assist  said  aasocia- 
tlon  in  such  llqiudatlou."  It  then  allies 
that  Jewett,  as  such  agent,  had  authority 
from  the  association  to  collect  all  its  cred- 
its. These  allegations  show  that  the  author- 
ity given  Jewett  with  reference  to  certain 
very  important  Dutt«ra  connected  with  clos- 
ins  the  RiffairB  of  the  sesociation,  if  not  to 
•if  of  them,  was  as  ertensive  as  that  which 
would  have  vested  In  its  president  and  di- 
rectors if  no  agent  had  been  appointed. 

Therefore,  as  we  have  already  said,-  the 
apirit  of  the  statute  reaches  the  case.  Con- 
tequently  we  are  not  justified  by  any  rule 
of  construction  in  so  far  clipping  the  letter 
of  the  statute^  which  expressly  uses  the 
word  "agent,"  as  to  exclude  this  case  from 
its  purview.  Of  course,  the  rule  notoitur  a 
•ocita  applies  here  as  everywhere;  and  when 
the  statute  groups  representatives  of  the 
corporation  in  the  following  language, 
"president,  director,  cashier,  teller,  clerk,  or 
agent,"  we  are  not  permitted  to  hold  tJiat 
one  occupying  the  position  of  the  plaintiff 
in  error  is  excluded  from  the  classes  of  per- 
sons within  its  purview,  however  it  might 
be  with  someone  exerdaing  temporary  or 
spedal  authority,  who  would  not,  in  the 
mind  of  the  legislature,  be  commonly  assod. 
ated  with  the  recognized  offlcere  of  the  bank. 

The  plaintiff  in  error  refers  us  to  an  ex- 

fression  found  in  United  Statet  t.  Britton, 
QT  V.  S.  656,  S62,  27  L.  ed.  620,  G23,  2  Sup. 
Ct.  Rep,  512,  already  dted,  to  the  effect  that 
certain  counts  under  !  6200  of  the  Revised 
Statutes,  there  under  consideration,  require 
an  averment  that  the  aeeociation  ia  eariy- 
Ing  on  a  banking  bueinesa.  First  of  all,  this 
was  not  neceasaty  for  the  decision  of  that 
case,  which  also  related  only  to  alleged  false 
entries;  but,  more  espedsJly,  the  effect 
63  L.  R.  A. 


which  the  plaintiff  in  error  gives  to  tbe  opin- 
ion is  so  broad  as  to  defeat  itself,  becaua* 
the  opinion  refers,  not  to  an  agent  in  liqui- 
dation, but  to  a  "president  or  other  oEticer" 
of  a  national  banking  aasodaUon.  If  ap- 
plied broadly  to  embu^lements  and  misap- 
plications, the  result  would  be  that  tha 
president  and  directors  of  an  Insolvent  in- 
stitution might,  so  far  as  the  criminal  law 
Is  concerned,  carry  off  its  asHets  with  im- 
punity the  day  after  it  closed  its  doors.  Tbe 
probsJiility  is  that  the  court  had  in  mind 
only  the  necessity  of  its  appearing  that  the 
assodation  was  s<»nething  more  than  a  mere 
paper  organization;  in  other  words,  that  it 
wa*  what  la  r^resented  in  the  count  in  is- 
sue here  by  t^e  words  "duly  organized  and 
existing,"  and  "having  ita  usual  place  of 
busineet." 

The  plaintiff  in  error  also  refers  to  cer- 
tain expressions  in  Riohmond  v.  IronM,  121 
U.  B.  27,  60,  30  L.  ed.  864,  876,  7  Sup.  Ct. 
Hep.  768,  to  tbe  effect  that  the  officers  of  a 
national  banking  aBBodBti<m  which  hss  gone 
into  liquidatim  occupy  the  relation  of  trust- 
ees for  the  creditors.  This  may  be  true,  to 
a  certain  extent,  evwi  though  the  corpora- 
tion be  suppoaed  to  be  solvent,  if  it  be  also 
in  liquidation.  UeDonald  v.  WilUama,  174 
U.  8.  397,  403,  43  L.  ed.  1022,  1024,  19  Sup. 
Ct.  Rep.  743.  This  applies,  however,  as  well 
to  tha  directors  of  an  association  as  to  ita 
agent  in  liquidation.  In  ndther  the  oue 
case  nor  the  other  do  the  directors  cease  to 
be  directors,  or  the  agent  to  be  agent. 
Richmond  v.  Irona,  if  applied  as  the  plaintiff 
in  error  maintains,  would  again  be  too 
broad,  because,  on  his  proposition,  not  only 
would  he,  as  agent  in  liquidation,  go  free 
from  the  statuti,  but  the  president  and  di- 
rectors of  the  assodation,  if  no  sgent  bad 
been  appointed,  would  also  go  free  from  it. 

This  oount  does  not  show  the  fact  in  tb« 
better  way,  but  we  assume  that  Jewett  was 
appointed  agent  by  a  vote  of  t^e  sharehold- 
ers; and  he  claimed  at  the  trial,  therefore, 
that  he  was  merely  the  repreauitative  of 
the  shareholders,  and  not  of  the  association. 
The  vote  of  the  shareholders,  however,  must 
have  been  taken  in  their  corporate  capacity; 
and  so  the  fine  distinction  which  the  plain- 
tiff  In  error  seeks  to  make  on  this  point  baa 
no  toundaUon  of  law.  Whether  or  not  tha 
statutory  scent  who  may  be  appointed  by 
the  shareholders  of  an  association  under  { 
3  of  the  act  of  June  30,  1676  ( 19  Stat,  at  L. 


He  is  not  the  same  "agent"  as  the  plaintiff 
in  error.  The  position  was  created  after  | 
S209  was  enacted,  and  so  it  is  impossible  to 
reason  by  analogy  from  one  to  the  other. 
The  suggestion  that  some  parts  of  |  5200 
evidently  relate  to  a  going  institution  in  no 
way  assists  Jewett,  because  the  section 
groups  together  many  offenses  of  an  entire- 
ly different  character.  As  Justly  said  by 
the  plaintiff  in  error,  there  Is  nothing  in  th* 
history  of  the  statute  which  throws  any 
particular  light  on  the  question  raised  bj 
him.  Ndther  do  the  spedal  rules  of  coD- 
■truction  of  penal  statutes  Invdced  bf  him 
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€ion.  It  needs  no  conBtruction,  except  bo 
"far  OS  it  maj  exclude  those  who  are  im- 
jpliedly  excluded  by  the  way  in  which  the 
mird  "agent"  is  grouped,  as  we  have  already 
pointed  ouL 

The  plaintiff  in  error  was  allowed  three 
.peremptory  challenges,  but  he  claimed  ten. 
-Since  the  statute  mcpreisly  declarea  hia  of- 
fense a  misdemeanor,  Uiii  proposition  is  so 
•clearly  wrong  ai  to  need  no  discussion.  We 
thiuk  this  disposefl  of  all  questions  sub- 
mitted to  us,  except  that  the  verdict  was 
^against  the  evidence.  The  plaintiff  in  error 
tfnaintains  that,  on  all  the  evidence,  the 
United  States  failed  to  make  out  a  case 
-against  him,  either  on  count  84  or  connt  95. 
For  reasons  already  stated,  we  need  consider 
^nly  count  94.  The  plaintiff  in  error  di- 
vides this  proposition  into  one  of  law  and 
-«ne  of  tact.  He  maintains  that,  as  the 
-count  charges  him  with  "wilfully  misap- 
lilying,"  he  could  not  be  convicted  under  it, 
"iiecauBe  the  assets  which  he  is  accused  of 
vnisapplying  were  in  his  actual  poeseseion. 
Se  malntaine,  therefore,  that  the  proper  of- 
"fense  chargeable  against  him  was  that  of 
-embezzlement,  and  that  embezzlement  and 
'misapplication  are  not  the  same  things, 
within  the  purview  of  the  statute.  It  is 
■true  that  it  ia  quit«  prohable  that  be  might 
Jpropcrly  have  been  charged  with  embezxle- 
ment.  Nevertheleu,  while  "embezslement" 
.«nd  "misapplication"  are  not  convertible 
'terms,  "misapplication"  is  the  broader,  and 
.covers  "emb^Iement."  The  statute,  in 
^tarticular,  is  one  of  those  frequently  found 
in  criminal  legislation,  as  well  as  in  other 
'l^slatioD  and  in  private  instrumenta, 
where  there  is  first  used  a  word  of  narrow 
application,  and  afterwards  a  broader  one, 
-and  so  continued  until  there  is  a  certainty 
that  the  entire  purjKiEe  sought  to  be 
-compliahed  is  accomplished.  It  is  not  nt 
«*ry,  under  such  circumstances,  to  apply 
-the  rule  that  every  word  in  a  statute  must 
liave  its  effect,  to  such  an  extent  aa  to  hold 
-tliat  the  generic  term  ia  to  be  ao  peculiarly 
-construed,  contrary  to  its  settled  meaning, 
.*■  to  exclude  from  its  scope  the  narrower 
word  which  precedes  it. 

As  we  have  already  said,  the  record  shows 
that  the  United  States  rested  this  count  on 
■•n  item,  appearing  tn  Jewett's  statement  of 
the  alleged  payments  made  by  him  as  agent 
■in  liquidation,  as  follows:  "1S94,  Nov.  1. 
Paid  A.  K.  Butler  fif^  shares  stock.  Cert. 
Vo.  478,  e4,000.00."  This  was  intended  to 
represent  a  dividend  of  60  per  cent  in  tiqui- 
-dation.  As  we  have  also  said,  it  is  difficult 
to  un'lerstand,  so  far  as  anything  appears 
4n  the  record,  by  virtue  of  what  the  United 
"States  assumed,  that  the  grand  jury  had 
■view  this  particular  item  in  finding  cov 
■84.  This  we  note  only  that  it  may  not  be 
understood  that  we  ere  bound  by  what  ap- 
ip««rs.  or  does  not  appear,  in  the  record  with 
Teference  to  this  precise  matter,  The  num- 
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ber  of  counts  relied  on  by  the  United  State* 
before  discontinuance,  and  the  transactiona 
of  the  accused  which  were  laid  before  th* 
jury,  were  numerous.  For  aught  that  ap- 
pears, the  accused  was  fully  prepared  to 
meet  at  the  trial  all  the  several  offenses  with 
which  he  was  charged,  and,  so  far  as  the 
record  shows,  he  was  indifferent  which  al- 
leged offense  should  b«  assigned  to  any  par- 
ticular count.  No  exceptions  were  taken 
with  reference  to  this  topic,  and  we  are  led 
to  presume  that  no  practical  injustice  wa» 
done  on  this  account  in  the  trial  of  tha 
Certainly  we  have  no  jurisdiction 
with  reference  to  any  such  difficulty  as  w» 
have  suggested. 

The  pith  of  the  instruction  given  to  the- 
jury  t^  the  court  below  in  reference  to  this 
item  was  as  follows:  "It  is  contended  by 
the  United  States  that  Butler  had  no 
shares;  that  those  shares  were  the  sharea  of 
William  8.  Jewett;  and  they  show  to  you 
a  certificate  of  stock,  and  they  show  to  you. 
a  power  of  attorney  in  blank  for  the  trans- 
fer of  the  stock.  Well,  if  that  stock  were  in 
fact  Mr.  Jewett's,  or  if  the  stock  were  In 
fact  Mr.  Butler's,  the  question  seoni  to  me, 
gentlemen,  to  be  the  some.  It  is  the  sama 
old  question,  whether  there  was  an  honest 
belief  at  that  time  that  there  were  assets  of 
that  bank  sufficient  to  pay  everybody  pro 
rata,  ox  whether  that  was  a  mere  cover  to- 
apprc^riate  the  property  of  the  bank." 

No  question  is  made  by  the  plaintiff  in 
error  as  to  the  propriety  of  this  instruction. 
Therefore  the  substantial  issue  framed  for 
the  jury  was  whether  or  not  this  money  was 
in  fact  paid  to  Ur.  Butler,  or  was  appro- 
priated by  the  plaintiff  in  error  under  cover 
of  this  entry.  There  wi^  some  very  per- 
suasive evidence  to  go  to  the  jury  on  this  is- 
sue, among  which  was  that,  while  for  the 
larger  portion  of  the  transactions  of  the 
plaintiff  in  error  as  agent  in  liquidation 
checks  were  produced,  none  was  produced 
for  this  transaction;  and  his  explanation, 
as  witness  In  bis  own  behalf,  as  to  the  man- 
ner in  which  he  paid  over  Uiis  money,  was 
indefinite.  Another  fact  which  the  jury  was 
entitled  to  weigh  was  that  Butler  was  in- 
debted on  notes  to  the  association  of  more 
than  (4,000,  which  were  never  paid,  and 
which  the  plaintiff  in  error,  acting  as  agent 
in  liquidation,  would  ordinarily  have  real- 
ized and  collected,  at  least  in  part,  by  off- 
set, if  a  dividend  had  became  payable  to  But- 
ler OS  a  stockholder  for  the  large  amount 
claimed  to  have  been  paid  him.  Under  the 
circumstances,  the  question  whether  or  not 
tbe  evidence  sustained  the  verdict  was,  on 
this  record,  for  the  court  below,  so  that  its 
determination  cannot  be  revised  by  us. 

The  fudgment  of  the  Cirotttt  Court  it  af- 

Petitions  for  rehearing  and  for  writ  of 
certiorari  to  remove  case  te  Supreme  Court 
of  the  United  States  denied. 
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STATE  of  Washington,  Beapt^ 

Chulea  W.  NORDSTROM,  Appl. 

(SI  Wuh.  403.) 

1.  The  (rl«I  of  the  qneatlaa  at  tke  bbb- 
■tr  or  ImwBltr  of  a  pemoB  *rko  k»a 
been  aenteDccd  to  deatk,  on  a  claim  tbat 
be  baa  betome  Inune  ilnn  the  wotencg^  l> 
not  a  mutter  of  abaolute  iliht.  If  the  court 
li  aatlBfled  of  hli  aaaltj :  but  the  luveatlta.- 
tloD  of  the  matter  li  In  the  dlicretlon  of  the 

2.  The  dIaoretloK  of  tko  trtaJ  Jadae  In 
denrliiic  m  motion  to  act  aaide  the  re- 
port at  iihralolaiiB  to  the  effect  that  the 
coodltlon  of  a  petaon  leateBced  Co  deatb  iraa 
the  aame  ai  at  the  time  of  the  trial,  aod  re- 
foalns  to  submit  the  queatlao  at  bis  ■anltj' 
or  Insault;  for  determlnatloD  b7  a  trlbanal 
before  which  the  convict  mlsbt  be  repre- 
■•Dted  br  coiineel  and  produce  wltnesae^  la 
not  lubject  to  reTlen  b;  appeal. 

(Jnir  24,  1899.) 

APPHAIj  by  dalentUttt  from  an  order  of 
the  Superior  Court  for  Kin^  County 
refusing  to  permit  examination  into  the 
qneetion  of  Uie  insanity  of  defendant,  who 
had  been  convicted  of  murder  and  sentenced 
to  HuSer  the  death  peoaJty.     Diamisaed. 

The  facts  are  ■t»t«d  in  the  opinion. 

Ur.  Jamea  HknUltoB  Lewis  for  appel- 
lant. 

Me»grg.  Junes  F.  Mo£lror  and  Jokn 
B.  Hkrt  for  respondent. 

Avders,  J.,  delivered  the  opinion  of  the 

The  appellant,  Charles  W.  Nordstrom, 
was  tried  in  the  superior  court  of  King 
oounty  on  a  charge  of  murder  in  the  first 
di^ee,  and  on  January  13,  1892,  the  jury 
returned  a  verdict  of  "guilty  as  charged." 
On  April  2,  1802,  he  was  adjudged  guilty, 
and  sentenced  to  be  hanged  on  a.  day  to  be 
fixed  by  the  court.  He  thereafter  appealed 
from  the  judgment  of  conviction  to  this 
court,  and  this  court,  after  argument  and 
due  consideration,  affirmed  the  judgment.  7 
Wash.  606,  35  Pac.  382.  He  thereupon  re- 
moved the  cause  to  the  Supreme  Court  of 
the  United  States,  where  the  judgment  of 
this  court  was  affirmed.  104  U.  S.  705,  41 
L.  ed.  1183,  17  Sup.  Ct.  Rep.  9B7.  He  there- 
after applied  to  the  circuit  court  of  the 
United  States  for  the  district  of  Washing- 
ton, northern  division,  for  a  writ  of  habeas 
corpus.  His  application  was  denied  by  said 
court,  and  the  proceeding  dismissed,  where- 
upon he  appealed  to  the  Supreme  Court  of 
the  United  States,  which  court  affirmed  the 
decision  of  the  said  circuit  court.  The  man- 
date of  the  Supreme  Court  of  the  United 
States  in  the  hnbena  corpus  proceeding  was 
filed  in  said  circuit  court  on  March  8,  1801). 


and  on  March  II,  1809,  s  r^ularly  certified 
copy  thereof  was  filed  in  the  superior  court, 
of  King  county.  Soon  thereafter  the  prose- 
cuting attorney  in  and  for  said  county- 
moved  the  superior  court  for  an  order  fix- 
ing the  day  for  carrying  into  effect  the  judg- 
ment ajid  sentence  theretofore  passed  oii> 
the  defendant.  This  application  oa  the  part 
of  the  state  was  continued  from  time  to- 
time,  at  the  request  of  counsel  for  the  de- 
fendant (appellant  here),  until  the  15th  day 
of  May,  1899,  at  which  time  the  superior 
court  entered  its  order,  sjid  signed  a  deatb 
warrant,  directing  that  the  said  Nordatrot» 
be  executed  in  the  manner  provided  by  law 
on  Friday,  the  llth  day  of  August,  1899. 
During  the  pendency  of  the  motion  for  fix- 
ing the  day  of  eiecutlm,  the  appellant,, 
through  his  counsel,  suggested  to  the  courts 
and  supported  the  suggestion  by  an  affi- 
davit, tbat  the  defendant  had  Income  insan* 
since  the  judgment  and  sentence  of  th« 
court,  and  therefore  requested  a  stay  of  the- 
order  and  warrant  of  execution.  The  court, 
in  order  to  satisfy  its  mind  and  conscience- 
as  to  the  sanity  or  insanity  of  the  defend- 
ant, appointed  a  commission  consisting  of 
five  expert  [^yudans  and  alienists  to  ex- 
amine the  defendant,  and  to  report  to  tfa» 
court  his  present  mental  condition.  Accord- 
ing to  the  record,  this  commission  was  ap- 
pointed with  the  concurrence  of  counsel  for 
defendant  and  for  the  state.  The  commis- 
sion reported  to  the  court,  in  substance,  that. 
they  had  carefully  esaroined  the  said  Nord- 
strom, and  had  taken  the  testimony  of  thfr 
officials  who  had  had  him  in  charge  since  his 
conviction,  and  tha.t  they  found  him  eapabl«- 
of  distinguishing  between  right  and  wrong, 
and  that,  so  far  aa  they  were  able  to  ascer- 
tain, his  mental  condition  was  the  same  aa 
it  was  at  the  time  of  the  trial.  Upon  hear- 
ing and  considering  this  report,  the  court 
became  satisfied  that  the  defendant  was  of 
sane  miod,  and  therefore  proceeded,  over  the- 
objection  and  protest  of  counsel  for  defend- 
ant, to  tlx  a  day  for  carrying  the  judgment 
and  sentence  into  effect  in  accordance  wittt 
the  provisions  of  the  statute.  The  learned 
counsel  for  the  defendant  moved  the  court 
to  set  aside  the  report  of  the  physicians,  and 
aslced  to  have  the  question  of  the  sanity  or 
insanity  of  the  defendeuit  determined  by 
some  tribunal  or  body  in  which  or  before 
whom  the  defendant  might  be  represented 
by  counsel,  and  produce  such  witnesses  aa 
he  desired.  The  court  denied  the  motion, 
and  the  counsel  thereupon  gave  notice  of 
appeal  to  this  court  from  the  action  of  the 
superior  court  ( I  ]  in  refusing  him  a  re- 
hearing upon  his  petition  setting  forth  in- 
sanity (2)  in  denying  the  motion  to  <>et 
aside  the  report  of  the  commission,  and  (3) 
in  overruling  the  defendant's  objection  to- 
the  court's  talcing  jurisdiction  of  the  mat- 
ter, and  denying  the  motion  to  suspend  and 
stay  the  proceeding  for  want  of  jurisdictioD 
over  the  person  of  the  defendant.  The  coun- 
sel   for    the   state    have   moved   to   dismit» 
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this  appeaJ,  muni;  upon  the  ground  that 
tlie  orders,  rulings,  and  acts  of  the  superior 
court  in  setting  a,  time  for  carrying  into 
effect  tbe  death  sentence  are  not  reviewable 
under  the  taw  of  this  state.  Counsel  for  ap- 
pellant liave  filed  a  motiuu  to  strike  the  mo- 
tion to  dismiss  from  the  files  oa  the  ground 
that  it  is  not  authorized  by  law.  But  it  is 
au&icient  to  say,  regarding  this  latter  mo- 
tion, that,  if  the  motion  to  dismiss  is  well 
founded,  it  cannot  be  stricken,  and  if,  on 
the  contrary,  it  is  not  well  ta^en,  it  will  be 
denied. 

The  question  presented  for  our  deter- 
mination is  one  of  first  impression  in  this 
court.  It  is  conceded  that  no  method  of  pro- 
cedure in  cases  like  the  present  is  provided 
by  statute  in  this  state.  The  question  fts 
to  whether  the  action  of  the  court  below 
which  is  objected  to  by  appellant  is  review- 
able by  this  court  involves  somewhat  the 
question  whether  the  appellant  had  or  had 
not  the  right  to  have  the  question  of  his 
present  mental  condition  ascertained  hy  a 
regular  trial,  either  before  a  jury  or  in  some 
o^er  method  known  to  tbe  law.  No  case 
haa  been  cited  by  counsel  in  which  the  facts 
were  similar  to  those  in  this  case,  though 
Mveral  are  referred  to  where  the  question 
of  the  trial  of  the  defendant's  sanity  in 
criminal  cases  is  discussed.  In  most  of  the 
CKsea,  however,  the  suggestion  of  present  in- 
sanity was  made  either  at  the  time  of  the 
trial  or  after  verdict  and  before  sentence. 
We  think  the  modern  authorities  are  seiier- 
ftlly  to  the  effect  that  tbe  court  is  not  bound 
to  order  a  trial  of  the  question  if  it  has  no 
reasonable  doubt  as  to  the  sanity  of  the  de- 
fendant. At  common  law  it  appears  that  If 
tiie  prisoner,  when  called  to  the  bar  for  sent- 
ence, appeared  to  be  inaano,  the  Judge  might, 
in  his  discretion,  reprieve  him  until  he  re- 
mined  his  senses.  4  Bl.  Com.  p.  SQB.  In 
Bpana  v.  atate,  47  Ga.  549,  which  is  more 
nearly  in  point  than  any  other  case  which 
baa  been  cited,  it  is  said,  on  tbe  authority 
of  Coke,  that  the  stay  of  execution  for  in- 
aanity  depends  on  the  discretion  of  the  Judge 
At  common  law.  It  is  not  claimed  by  the 
learned  counsel  for  the  appellant  in  this 
ease  that  the  appellant  had  am  atwolute 
right  to  a  trial  by  jury  of  the  question  of 
his  sanity,  but  tbe  contention  is  tiiat  he  had 
the  ri^ht  to  have  the  question  determined 
"judicially,"  and-that  the  court  refused  to 
accord  him  that  right  in  this  instance.  But 
w«  are  <rf  the  opinion  that  the  question,  at 
the  time  It  was  presented,  was  one  resting 
exclusively  within  the  discretion  of  the 
court,  aod  that  tbe  appellant  had  no  abso- 
lute right  to  a  trial  1^  jury  or  otherwise, 
the  court  being  eatisfled  of  his  sanitr.  It 
la  said  in  10  Enc.  PI.  t  Pr,  p.  IBZO :  "where, 
however,  no  doubt  on  the  part  of  the  court 
Is  created  aa  to  the  sanity  of  the  defendant, 
it  is  under  no  obligation  to  have  the  ques- 
tion determined  by  a  preliminary  investiga- 
tion. The  method  of  determining  the  pre- 
liminary question  of  insanity,  where  not  the 
subject  of  statutory  regulation,  is  largely 
within  the  discretion  o1  the  court,  which 
may  itself  enter  uptm  the  inquiry,  or  adopt 
U  L.  R.  A. 


See  also  State  v.  Peacock,  • 
11  Atl.  270;  Bondi  V.  State,  Mart.  &  Y.  143, 
17  Am.  Dec.  795;  People  v.  Pico,  02  Cal.  50; 
Com.  V.  Schmaut,  162  Pa.  326,  2B  Atl.  644; 
State  ex  rei.  Armstrong  v.  Eighth  Judicial 
Diat.  Judge,  48  La.  Ann.  503,  19  So.  476.  At 
common  law,  decisions  and  rulings  like 
those  now  under  consideration  were,  of 
course,  not  subject  to  review,  and,  if  review- 
able at  all,  tbe  authority  therefor  must  be 
found  in  our  statute.  We  find  no  express 
statutory  provision,  and  we  do  not  think 
that  any  provision  of  the  statute  relating 
to  appeals  is  applicable  to  a  case  like  this. 
It  is  true  that  the  statut«  provides  for  ap- 
peals from  final  orders  after  judgments  af- 
fecting substantial  rights.  2  Ballinger's 
Anno.  Codes  t  Stat:utes,  i  6500.  But  it  is 
manifest,  we  think,  that  the  orders  there 
contemplated  are  not,  as  are  these,  collat- 
eral to  the  main  case  or  proceeding  before 
the  court;  and  elsewhere  the  decisions,  so 
far  as  we  are  informed,  have  been  adverse  to 
the  contention  of  the  appellant.  Mr.  Bus- 
well,  in  speaking  of  insanity  in  bar  of  sent- 
ence, says;  "So  where,  after  verdict  and 
judgment,  the  defNidant  by  his  counsel  al- 
leged as  a  reason  why  sentence  should  not 
be  pronounced  that  the  defendant  was  a 
lunatic,  it  was  held  that  if  the  court,  on  its 
own  inspection,  was  satisfied  that  the  al- 
legation of  insanity  was  false,  it  might 
properly  proceed  to  pass  sentence  without 
impaneling  a  jury  to  try  the  question.  But 
it  was  added  that,  if  the  court  should  enter- 
tain any  doubt  on  the  subject,  or  the  ques- 
tion should  appear  difficult,  a  venire  should 
issue,  returnable  instanter,  to  ascertain  the 
fact.  And  the  question  whether  an  in- 
quiry is  called  for  by  the  circumstances  of 
the  case  is  for  the  determination  of  the 
court,  who  may  also  direct  the  manner  in 
which  such  inquiry  shall  be  conducted. 
Error  will  not  lie  to  review  the  proceedings 
upon  such  an  inquiry,  whether  the  allega- 
tion of  insanity  be  made  before  or  after  the 
conviction  of  the  prisoner."  Buswell.  In- 
sanity, I  461.  See  Ingkeep  v.  State,  35  Ohio 
St.  482,  30  Ohio  St.  145;  also  Freeman  v. 
People,  4  Denio,   9,   47   Am.   Dec.   210.     In 


the  judgment  of  the  trial  court  upon  a 
quiry,  after  conviction,  as  to  the  question 
of  insanity,  was  ctHiclusive,  and  that  no  ap- 
peal would  lie  therefrom.  While  this  de- 
cision is  based  upon  a  statute  of  that  state, 
it  would  seem  that  it  is  equally  supported 
by  common  sense  and  sound  reason.  In 
Spann  v.  State,  47  Oa.  54B,  the  defendant, 
after  his  conviction  of  the  crime  of  murder, 
and  after  he  had  been  sentenced  to  be 
hanged,  was  alleged  to  have  become  insane. 
The  sheriff,  with  the  concurrence  and  as- 
sistance of  the  ordinary  of  the  county,  pro- 
ceeded, under  a  provision  of  the  Code,  to 
summon  a  jury  to  inquire  into  such  insan- 
ity, and  the  defendant  applied  to  the  super- 
ior court  for  a  writ  of  certiorari  to  review 
the  proceedings  before  the  ordinary,  which 
court  refused  the  writ,  and  held  that  certt- 
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Wabuimoton  Sopkemb  Codrt. 


orari  would  not  He.  The  supreme  court,  in 
the  course  of  its  opinion  in  that  case,  ob- 
served: "The  whole  proceeding  is  merely  a 
biay  of  exccutioD,  aad  is  based  rather  upon 
tlie  public  will  and  a  sense  of  propriety  than 
on  any  right  iu  the  prisoner.  .  .  .  It  ia 
rather  a  perversion  of  terms  to  call  ao  in- 
quisition of  this  kind  the  act  of  a  court,  and 
to  exercise  in  reference  to  it  the  writ  of 
certiorari.  The  whole  proceeding  is  rather 
an  inquiry  based  on  public  propriety  and 
decency  than  a  matter  of  right;  and,  while 
1  do  not  say  that  certiorari  will  not  lie  at 
all,  yet,  for  myself,  I  greatly  doubt  if  such 
woA  the  intent  of  the  lawmskere."  The 
court,  however,  notwithstanding  ita  great 
doubt  upon  the  question,  did  look  into  the 
matter  as  presented,  and  aSirmed  the  judg- 
ment of  the  lower  court.  As  said  by  the 
supreme  court  of  Pennsylvania  in  Laroa  T. 
Com.  84  Pa.  200;  "The  plea  [of  insanity] 
at  this  stage  ia  only  an  appeal  to  the  human- 
ity of  the  court  to  postpone  the  punishment 
until  a  recovery  takes  plaee,  or  as  a  merci- 
ful dispensation.  The  rights  of  the  prison- 
er as  aji  offender  on  trial  for  an  offense  are 
not  involved.  He  has  bad  the  benefit  of  ■ 
jury  trial,  and  it  is  now  the  court  only 
which  must  be  satisfied  (»i  the  score  of  hu- 
manity. It  the  right  of  trial  by  jury  exist 
at  all,  it  must  exist  at  all  times,  no  matter 
how  often  the  plea  is  repeated  alleging  in- 
eanity  occurring  since  the  last  verdict.  Such 
«  right  is  inconsistent  with  the  due  admin- 
dstration  of  justice.  There  must  be  a  sound 
discretion  to  be  exercised  by  the  court,  if 
.a  case  of  real  doubt  arise,  a  just  judge  will 
not  fail  to  relieve  his  own  conscience  hf  sub- 
mitting the  fact  to  a  jury."  In  the  case  at 
1»r  the  learned  judge  of  the  superior  court 
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pellant's  alleged  insanity;  and 
that,  under  the  authorities,  he  was  clearly 
justified  in  resorting  to  the  means  adopted. 
The  appointment  of  the  commission  and  the 
Investigation  made  by  them  were  not  deemed 
or  Intended  to  be  a  trial  in  any  sense  of  the 
word.  It  was  simply,  in  our  judgment,  the 
proper  exercise  of  a  discretionary  power. 
It  was  held  in  the  ea«e  of  Webber  v.  Con. 
119  Pa.  223,  13  Atl.  427,  where  insanity  was 
.allied  at  the  time  of  the  arraignment  of 
the  accused,  that  the  court  might  determine 
the  condition  of  the  prisoner's  mind  by  a 
personal  inspection  and  examination  of  him, 
«ither  public  or  private;  by  inquiry  from  at- 
tending physicians,  or  from  those  around 
the  prisoner  who  have  means  of  knowledge; 
and  if.  after  such  investigation  and  inquiry, 
the  judge  has  no  doubt  of  the  priaoner'a 
sanity,  he  is  neither  Iwund,  nor  would  he  be 
justifled,  in  ordering  an  inqueet;  and  the 
«ourt  there  observed  that  "it  is  the  judicial 
conscience  alone  which  can  determine  this 
question,  and  it  is  that  conscience  only 
which  must  be  informed,  ao  that  it  may  act 
intelligently." 

Our  conclusion  is  that  the  action  of  the 
learned  trial  court  in  the  premisM  is  not 
«3  L.  R.  A. 


Paul  PETERSON,  Retpt^ 
SEATTLE    TRACTION    COMPANY,  Appt. 
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1*  A.  m*inli«r  of  a.  Bonatractlon  cans  «t 
B  paaseBKBr  rallwaT,  whose  caotraci  pro- 
vides (or  traEsportstlon  to  and  from  wort, 
and  who  Is  (uralslied  with  s  book  of  ticket* 
for  Cbst  purpose.  Ls  not,  after  quitting  work 
for  the  da;  and  while  riding  on  ■  regular  paa- 
■eoger  car  at  the  emiilojer  towards  his  hooMi 
a  serTsnt  of  the  employsr,  so  ■■  to  be  a  (el- 
low  servant  ot  those  operating  the  car. 

a.  The  aieetlBK  of  two  ckh  In  a  brs«- 
esd  oolliBioB  on  ■  slDgle-track  railway  Is 
proof  of  Diligence  on  the  psrt  of  those  In 
charge  of  the  cars,  In  the  absence  of  any  erl- 
denee  to  the  contrary,  (or  the  ciHiaequeucsa 
of  which  their  smplorer  la  responsible. 

X.  A  dental  br  aa  employer  of  an  al- 
leBeil  agreement  to  furnish  an  employee 
Injured  wblle  traveling  on  Us  cars  trsnspor- 
tatlan  to  and  from  work  will  sdralt  evidene* 
of  any  material  matter  to  defeat  the  alleged 
contract,  or  to  sbow  a  dllfereat  contract. 

4.  A  denial  of  an  allesed  eontpaet  la 
not  aided  by  an  attempted  pleading  ot  de- 
fendant's version  of  the  contract. 

B-  Upon  the  Qoestlon  of  the  ternsM  of 
the  contract  under  'n'klch  aa  e^- 
plnree  of  n  railroad  eompanr  ■■  be- 
Ins  trnnsported  to  and  from  his  work,  evi- 
dence of  bis  aliening  an  agreement  to  assume 
tbe  risk  Is  admissible,  although  It  Is  not 
coDclnslTe  of  such  assumptloD,  where  he  tee- 
tlfles  that  when  he  wsa  given  bis  ticket  book 
be  was  told  to  sign  his  name  sc  a  designated 
place,  which  ha  did  without  reading  tbe 
words  above  It,  and  no  authority  on  the  part 
of  the  one  giving  the  direction  to  modify  any 
contract  tbe  employee  may  have  had  with  the 
eompaay  Is  sbown. 

edse  of  tbe  facta,  may  testify  as  to  tba 
conduct  of  a  peraon  Injured  by  a  railway  col- 
lision soon  after  the  accident,  and  as  to  tba 
state  ot  bis  health  since,  as  compared  wltk 
what  It  was  before  the  aecIdeuL 
7.  Upon  tbe  meannre  of  daniacea  for 
pcHonal  iBjnrlea,  evidence  Is  sdmlsalbis 
of  the  wages  pla<nt1tt  could  have  earned  la 
a  bnslneas  which  he  onderstood  and  which 
was  open  to  blm  bat  for  the  Injories,  although 


NoTR. — For  other  cases  In  tbla  series  aa  to 
railroad  eroployeee  or  officers  as  passEngera.  aes 
Teiaa  &  F.  R.  Co.  *.  Smith  (C.  C.  App.  Sth  C.) 
SI  L.  S.  A.  321,  and  fiolg;  Doyle  v,  Fltcbbnrg 
R.  Co.  (Maaa)  S3  U  S.  A.  844;  McNulty  *. 
Pennsylvania  R.  Co,  (Fa.)  88  L.  R.  A.  S7S: 
lannone  v.  New  York,  N.  H.  *  H.  R.  Co.  (R.  I.) 
46  L.  R  A.  TSO;  Loalsvllle  A  N.  R.  Co.  T. 
Weever  (Ky.)  BO  I..  B.  A.  8B1 ;  Whitney  v.  New 
York,  N.  H.  «  H.  R.  Co.  (C.  C.  App.  Ist  C.)  » 
L.  R.  A.  019 ;  and  Cbattanooga  Raplfl  Tronrit 
Co.  T.  Veoable  (Tenn.)  SI  L.  B.  A.  BM. 


Pbtbbk»  v.  Buttls  TuonoM  Co. 


he  had  aM  maced  In  it  tor  thraa  yaara  be- 
tote  tlis  tajDi;,  and  had  made  no  claim  ot  In- 
tratlon  to  letnrn  to  that  callluf. 
Oa  rt^earh^g. 
M.  Am  emploree  of  ft  p«aa«>Be'  vall- 
w«r  eOBip«Br>  irko  Msccpta  (rftBBPOv- 
tstloB  tm^  tke  eo^paar  aa  a  mere  sra> 
tnit;,  and  not  In  cimalderatlon  for  hia  aarr- 
Icaa,  itanda  like  anjoDe  elaa  traTellns  on  a 
free  paaa  eoiidltloDed  that  the  aaer  riiall  aa- 
■ume  riik  of  Injnrj,  notwlUutaodlnc  the 
tianapoTtatloD  would  probablr  not  be  ba- 
Btowed  lo  the  abaeaea  oi  the  emDlajnMnt. 

(Deimnber  27,  IMO.) 

APPEAL  far  defaidAnt  from  %  judgment  of 
the  Superior  Court  for  King  County  in 
lavoc  of  plaintiff  in  an  action  brought  to 
recover  damages  fen'  personal  in  juries  al- 
leged to  tuive  been  caused  b;  defendant's 
negligence.     ReverMtd. 

The  facts  are  stated  in  the  opinion. 

Jf«stra.  Barke,  Ikapftrd,  *  MeCHlTxa, 
tfor  appellant: 

The  plaintiff  baTing  been  injured  while 
'Tiding  on  the  defendant's  car  b^  virtue  of 
^ree  transportation  furnished  bim,  in  pur- 
•uance,  as  he  claimed,  of  a  prorision  there- 
for in  his  contract  of  eniploymant,  bis  ac- 
tiM)  ii  barred  by  the  rule  of  nonliability 
.of  a  msBter  for  injuiy  to  his  serrant  caused 
■l^  negligence  of   a  coeervant. 

Bayaard  t.  Carlaon,  1  Wash.  30,  23  Pao. 
«30i  Watf  V.  Hart,  7  Wash.  178,  M  Pac. 
423,  771 ;  Ltindguiat  v.  Dalvth  Street  R.  Co. 
■66  Minn.  387,  67  N.  W.  10O6;  WortJwm  P. 
£..  Co.  V.  Uambly,  164  U.  S.  349,  38  L.  ed. 
lOOS,  14  Bap.  Ct.  Rep.  933;  Nevs  England 
Jt.  Co.  y.  Conroy,  176  U.  8.  323,  44  L.  ed. 
181,  20  Sup.  Ct.  Rep.  SG;  Baltimore  d  O. 
M.  Co.  T.  Baugh,  149  U.  B.  368,  37  L.  ed. 
772.  13  Sup.  Ct.  Rep.  914. 

Plaintiff  was  injured  in  the  course  of  a 
itrip  taJcen  on  the  defendant's  cars  inciden- 
tally to  bia  employment  by  the  defendant. 
And  in  pursuance  of  the  contract  of  em- 
jilayment.  Injured  under  such  circumatan- 
«efl,  be  stood  at  the  instant  of  the  injury 
in  tbe  position  of  a  servant  of  the  defend- 
ant, and  a  fellow  servant  of  defendant's 
«ther  empliwees  i>ho  were  running  the  cars, 
.equally  as  if  bis  hours  of  labor  had  not  yet 
«t:pired  and  bis  duties  for  tbe  defendant 
ware  not  yet  ended. 

Russell  V.  Hiidton  Biv«r  B.  Co.  17  N.  Y. 
134 ;  Vick  V.  Hev!  York  C.  A  B.  R.  R.  Co. 
-95  N.  Y.  267,  47  Am.  Rep.  36;  QiUakannon 
V.  atony  Brook  R.  Corp.  10  Cush.  228;  Ser- 
ver y.  Botton  A  M.  R.  Co.  14  Gray,  466; 
Wright  V,  Sorih(tmpton  d  H.  «.  Co.  122  N. 
<C.  852,  2B  S.  E.  100;  G  Am.  ft  Eng.  Enc. 
tiBW,  2d  cd.  p.  516,  note  1 ;  Saytoard  v.  Carl- 
ton,  1   Wash.  29,  S3  Pac.  830. 

The  pUintilf's  action  is  barred  by  tbe 
waiver  of  damages  imposed  as  a  [condition 
accompanying  the  free  transportation  fur- 
nished to  him,  l^  virtue  of  which  he  was 
riding  on  the  defendant's  car  when  injured, 
if,  as  the  defendant  claimed  and  sought  to 
|»ro%-e,  that  transportation  was  furnished 
nim  gratuitously ;  and  even  if,  aa  the  plain- 
■tiff  contended,  tlie  transportation  was  fur- 
43  H  R.  A. 


nlshed  bim  in  purauaDoe  of  the  defendant's 
agreement,   in  Its   contract   hiring   him,   to 

Ee  bim  free  transportation  to  and  from 
work. 
Uuldoon  y.  Seattle  City  R.  Co.  7  Wash. 
628,  22  T_  R.  A.  794,  36  Pac.  422;  Prtntin; 
i  Svmerical  Btgistering  Co.  v.  Sampson, 
L.  E.  19  Eq.  4Sfi;  Whitney  v.  Nea  York,  Ji. 
E.  &  E.  R.  Co.  GO  L.  R.  A.  616,  43  G.  C. 

A.  19,  102  Fed.  8S0;  Baltimore  it  0.  8.  W. 

B.  Co.  T.  Toigt,   176  U.   B.  498,  44   L.  ed. 
S60,  20  Sup.  Ct.  Rep.  386. 

Jfestra.  MUo  A.  Boot  and  Brady  * 
Ok7,  for  respondent; 

Respondent,  what  injured,  was  not  a 
servant  of  appellant.  He  had  finished  hii 
day's  work.  He  was  nding  home  on  trans- 
portation he  had  paid  for  l^  his  day's  work. 

Baird  v.  i'eftil,  70  Pa.  483. 

Respondent  while  oo  the  car  was  perform- 
ing no  service  for  the  company,  and  was 
under  no  obligation  to  perform  any.  Hia 
duties  (or  the  day  had  ceased.  In  riding 
home  he  was  taking  part  of  his  pay  for  hia 
day's  work. 

O'Donnett  v.  AlUgheny  Valley  B.  Co.  SB 
Pa.  239,  98  Am.  Dec.  336. 

At  the  time  appellant's  foreman  employed 
respondent,  notliing  was  said  to  the  latter 
about  bis  "transportatioa"  having  a  atipn- 
lation  attached  which  should  exempt  the 
company  from  liability  for  n^hgniee. 
Tickets  with  this  stipulation  were  given 
him  a  few  days  aft«rwards;  and,  hang  a 
foreigner  with  hut  little  education,  it  is  not 
strange  that  be  did  not  understand  its 
meaning.  This  stipulation  was  a  nudum 
pactum,  and  the  acceptance  of  the  ticketa 
did   not  bind  respondent. 

Tanderbilt  v.  Sehreyer,  91  N.  Y.  392; 
Beyholt  v.  yew  York,  L.  E.  il  W.  R.  Oa.  95 
N.  Y.  662,  47  Am.  Rep.  75. 

Respondent,  having  paid  value  for  bis 
ticket,  was  a  passenger  for  hire.  Being 
such,  the  company  had  no  power  to  limit 
or  exempt  itself  from  liability  for  negligenoe 
resulting  in  injury  to  him.  The  rule  is  well 
established  that  any  stipulation  or  agree- 
ment purporting  to  exempt  a  common  car- 
rier of  passengers  from  liability  for  negli- 
gence, unless  the  injured  passenger  has 
Sarted  with  no  value  directly  or  indirectly 
>r  his  trauFiportation,  is  absolutely  void. 
This  is  true  even  as  to  one  riding  upon  what 
purports  to  be  a  free  pass  with  a.  printed 
or  written  etipulation  or  agreement  there- 
on, if  the  holaer  aa  a  matter  of  fact  gave 
something  of  value  (or  it. 

Muldoon  V.  Seattle  City  B.  Co.  7  Wash. 
529,  22  I.,.  R.  A.  784.  36  Pac.  422;  New 
York  C.  R.  Co.  v.  tocfcicood,  17  Wall.  357, 
21  L.  ed.  627 ;  Orand  Trunk  R.  Co.  v.  Slev- 
ena,  9G  U.  S.  665,  24  L.  ed.  G35;  Omaha  d 
R.  Vnliey  R.  Co.  v.  Crouj,  54  Neb.  747,  74 
N.  W.  10C6;  Ohio  <f  M.  R.  Co.  v.  8elby,  47 
Ind.  471,  17  Am.  Rep.  719;  O'Donnell  v.  Al- 
legheny Valley  R.  Co.  S9  Pa.  239,  DB  Am. 
Dec.   336. 

White,  J.,  delivered  the  opinion  of  the 

Appellant  was  operating  a  street  railway 


WtaaiaQTov  Scfrbmb  Coubt. 


in  Seattle,  and  rMpondent  wu  working  tor 

kppellmnt  as  a  day  laborer  along  iU  track. 
Tba  contract  of  employment,  u  claimed  b; 
respondent,  gave  respondent,  per  day,  (1.60, 
and  transportation  to  and  from  his  work. 
Hie  daily  work  closed  at  El  o'clock  P.  K. 
As  evidence  of  respondent's  right  to  trans- 
portation, appellant  furnished  him  a  book  trf 
tickets,  which  tickets  he  used  wheu  travel- 
ing to  and  from  his  work.  This  book  had 
a  stipulation  printed  thereon  exempting  ap- 
pellant from  any  liability  for  injury  to  re- 
spondent. The  first  book  of  ticket»  was  fur- 
nished respondent  a  few  days  attto-  his  em- 
ployment. At  tile  time  of  his  employment 
nothing  was  said  to  him  about  his  trans- 
partatiim  having  any  conditions  upon  it  ex- 
empting the  company  from  liability,  and 
the  contract  of  employment,  it  was  claimed 
1^  respondent,  did  not  provide  for  trana- 
portation  bo  conditioned.    BaeptKident 


his  day's  work  was  completed.  Tba  evi- 
dence doea  not  show  what  particular  officer 
or  employee  whs  guilty  of  the  negligence 
which  caused  the  injury.  The  car  was  in- 
ward bound  to  Seattle  on  the  appellant's 
single-track  Green  Lake  suburban  line,  leav- 
ing the  lake  end  of  the  line  just  after  6 
o'clock  P.  tt.,  and  the  accident  occurred 
within  a  few  minutes  aft*r  the  car  started, 
being  caused  l^  a  head-end  collision  with 
an  outwiu-d'bound  car  oa  the  same  line 
while  the  cars  were  on  a  curve  rounding  a 
projecting  bluff  on  the  side  of  the  lake, 
which  prevented  the  motorman  of  cdther  cor 
from  seeing  the  other  until  within  a  short 
distance  from  it.  The  respcmdent  was  rid- 
ing on  the  rear  platform  of  the  inward- 
bound  car,  and  received  his  injuries  from 
the  shock  of  the  collision,  being  thrown 
against  the  rear  wall  of  the  incloeed  part 
of  the  ear,  thus  receiving  a  violent  blow 
on  the  head,  and  then  falling  or  bung 
thrown  to  the  ground.  The  respondent  re- 
covered judgment  for  $3,000.  Ttio  plaintiff 
(respondent)  only  testi^ed.  a»  to  the  con- 
tract of  employment  as  follows:  "On  the 
20th  of  January,  1899,  I  met  Linder,  the 
foreman  of  the  defendant,  on  Fifth  avenue, 
close  to  Pike,  and  aaked  him  tor  work;  and 
h«  says,  'All  richt.  Come  in  the  morning.' 
I  says,  'What  do  you  payl'  And  he  says, 
'A  dollar  and  a  half  a  day.'  And  I  says, 
"Ttiat  is  very  small,  aint  itT'  And  he  says, 
'We  ])ay  a  dollar  and  a  half  a  day,  and 
transportation  to  and  from  your  work.'  I 
says,  'All  right.  I  will  come  in  the  morn- 
ing;.' And  he  says,  'The  tool  box  is  between 
Western  avenue  and  Harrison  street.  Come 
down  there  in  the  morning.'  And  I  walked 
from  my  home  in  tlie  morning,  and  walked 
home  in  the  evening,  and  walked  out  again 
the  next  morning,  down  to  the  tool  box; 
and  one  day  he  gave  me  a  book  with  tickets 
in  it.  The  foreman  of  the  company  gave 
it  to  me.  I  never  had  any  different  agree- 
ment or  contract  than  that  one  made  at 
that  time."  On  cross-examination  he  tes- 
tified: "1  went  to  work  for  the  traction 
company  about  the  20th  of  January,  laat 
S3  L.  K.  A. 


not  oee  him  at  the  company's  office.  I  had 
not  worked  for  this  same  foreman  before,. 
but  had  seen  him.  He  was  working  for  the- 
traction  company,  and  told  me  that  the- 
company  would  pay  a  dollar  and  a  half  a. 
day,  and  transportation  to  and  from  my 
work.  They  gave  me  a  bode  of  tickets. 
.  .  1  don't  know  what  the  printing  was. 
I  received  that  book  from  the  foreman 
.  .  .  a  day  or  two  after  I  went  to  work. 
I  cannot  say  the  date  when  I  received  my 
last  bo<d[  from  the  company  while  I  was  at 
work.  It  was  further  back  than  just  a  day- 
or  two  before  this  accident.  .  .  .  Tbe- 
last  book  that  I  had — the  one  that  I  got  a. 
little  beftH'e  the  accident — waa  givra  to  me- 
by  Linder,  the  foreman,  .  .  .  out  at 
Green  Lake.  I  kntfw  Hr.  Kempster,  the  sec- 
retary of  the  company.  He  did  not  give- 
me  this  book  in  the  company's  office.  .  .  . 
I  did  not  sign  that  coo<ution  on  the  back. 
If  I  went  to  the  office  and  got  a  bo(A,  and 
he  came  with  the  book  and  pen  and  ink  and 
said,  'Put  your  name  on  the  back,'  I  put  my 
name  on  it  and  put  it  in  my  pocket  and 
went  out.  T  doni,  know  the  name  of  the- 
man  who  would  give  a  book  to  me  at  the- 
office-  .  .  .  Before  this  last  book  was 
issued  to  me,  I  had  received  some  books  like- 
this  at  the  office,  and  signed  my  name  on 
the  back  when  the  clerk  told  me  to.  I  sup- 
pose that  this  book  that  was  given  to  me 
lost  was  the  same  sort  and  had  the  same- 
cover  OS  those  others,  but  I  did  not  pay 
much  attention  to  it.  I  never  lo<d[ed.  .  .  . 
I  got  on  the  ear  coming  into  town  that 
night  before  the  accident  because  I  waa  go- 
ing home  from  my  work.  My  day's  work  was- 
done.  When  I  got  on  thecar  again  in  Fremont 
(this  was  the  returning  car  after  the  acci- 
dent) the  conductor  came  and  wanted  the- 
ticlcd:.,  and  I  had  one  in  my  pocket,  and  1 
gave  him  one.  .  .  .  He  did  not  collect 
the  fares  before  the  cars  came  together,  he 
had  not  got  to  me  to  collect  the  ticket  then, 
and  had  not  taken  up  the  tickets  before  I 
was  hurt,  but  be  did  afterwards,  in  Fre- 
mooL  When  I  went  out  to  Green  Idke  on 
the  morning  of  the  day  I  was  hurt.  I  rode 
out  there  to  my  work,  and  when  the  con- 
ductor called  for  my  fare  I  gave  him  a 
ticket  I  went  out  to  Green  take  that 
morning  to  go  to  work,  and  did  not  have 
any  other  eiTand  out  at  Green  Lake  that 
day.  I  went  just  to  go  to  my  work,  and 
when  I  came  in  it  waa  to  go  hmne  frcnn,  my 
work."  K.  Linder.  the  foreman  of  the  track 
gang,  who  employed  the  plaintiff,  testified 
for  the  appellant.  He  was  not  asked  any 
question  relative  to  the  emplt^meot  of  the 
plaiutiS',  but  his  testimony  was  to  the  effect 
that  about  the  middle  of  June,  1899,  he  took 
up  from  the  plaintiff  an  employees'  ticket 
book  which  the  plaintiff  had  for  use  oh  the 
line,  and  that  he  returned  to  Air,  Kempster, 
the  secretary  of  the  company,  the  unused 
part  of  the  book  taken  up  from  Mr.  Peter- 
son. He  further  testified  as  to  the  accident, 
and  that  he  and  the  members  of  the  track- 
gang,  including  PetMson,  weire  in  the  ca-r. 
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^[oing  home,  t,t  the  end  of  tie  day's  work. 
A.  L.  Kemp^ter,  the  Becreta.r7  of  the  appel- 
liint.  t«Hlifled  that  he  issued  to  the  plaintiff 
■oa  May  20,  1899,  a  biM*c  of  coupon  tieketa, 
-■iiid  he  identified  the  book  tnkea  up  frcm 
FeterHon  as  the  book;  that  when  it  was  is- 
sued it  had  on  it  a  cover  with  certain  print- 
ed matt«r,  and  when  it  was  returned  the 
-cover  was  off.  Xo  question  wba  asked  this 
witness  as  to  his  authority  to  make  con- 
tracts for  the  company,  or  aa  to  bis  au- 
thority to  employ  workmen  for  the  com- 
pany. Eseept  as  hereinafter  stated,  the 
foregoing  is  all  the  testimony  in  the  case, 
or  otfer^,  touching  the  employment  of  the 
plaintiff,  or  relative  to  his  transportation. 
There  wax  testimony  tending  to  show  that 
the  plaintiff  was  injured  by  the  accident, 
and  the  nature  and  extent  thereof. 

Wus  the  pJaintifT  a  fellow  servant  of  the 
operators  of  the  cars  at  the  time  of  the  ac- 
cident! The  case  of  LundqvUt  v.  Dyilulh 
Street  R.  Co.  65  Minn.  387,  67  N.  W.  1008, 
cited  by  appellant,  was  as  follows:  The  de- 
fendant WH8  a '  street-railway  corporation 
operating  a  street  railway  in  DiUutb.  The 
plaintifT  wan  one  of  a  crew  of  men  employed 
1^  the  defendant,  who  were  engaoed  in  re- 
pairing tracks  by  taking  up  and  relaying 
tbe  pavement  between  the  rails  over  which 
the  defendant's  strettt  cars,  operated  by  elec- 
tric power,  passed  frequently  at  irregular 
intervals.  Operators  of  the  cars  were  re- 
-quired  by  rule  to  give  warning  of  their  ap- 

f roach  to  the  crew  of  track  repairers. 
laiutiff  was  pursuing  his  work  in  reliance 
«n  the  rule.  While  so  engaged,  and  with- 
-ont  notice,  he  was  struck  by  t^e  car.  He 
was  held  to  be  a  fellow  servant  with  the 
fDotorman.  Tbie  case  is  in  pwnt  only  so 
far  as  it  holds  that  the  motorman  and  la- 
borer were  fellow  servants  at  the  time  the 
accident  occurred.    In  the  case  at  bar  the 

Silaintiff  was  not  injured  when  actually  per- 
orming  labor  as  a  track  layer.  Tlie  case 
of  yorthem  F.  R.  Co.  v.  Hambly,  154  U.  S. 
349,  38  L.  ed.  IMS,  14  Sup.  Ct.  Rep.  983, 
«ited  by  appellant,  holds  that  a  laborer 
while  working  on  a  culvert  under  a  fore- 
man, and  who  received  an  injury  while  at 
work,  through  the  negligence  of  a  conductor 
-and  engineer  in  moving  and  operating  a 
passenger  train,  was  a  fellow  servant  of 
the  engineer  and  conductor.  The  case  of 
yeic  England  R.  Co.  v.  Conroy,  176  U.  S. 
323,  44  L.  ed.  181,  20  Sup.  Ct.  Rep.  SB, 
cited  fay  ajipellant,  holds  that  a  brakeman 
who  was  killed  by  the  negligence  of  the  con- 
ductor while  the  train  was  being  operated, 
&nd  the  brakeman  was  discbarginf  his  du- 
ties as  6uob  on  the  train,  was  a  feflow  serv- 
ant with  the  conductor.  These  cases  hold 
that  a  common  employment  existed  at  the 
time  the  accident  occurred,  and  then  apply 
the  doctrine  of  fellow  servants.  In  the 
case  at  bar  it  is  claimed  by  respondent  that 
tJie  relation  of  master  and  servant  did  not 
exist  between  the  parties  when  the  plaintiff 
received  the  injury.  If  this  was  the  case, 
it  is  useless  to  discuss  whether  or  not  a 
track  layer  and  operators  of  Btr«et  cars  are 
fellow  servants  during  the  time  th^  are 
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actually  engaged  in  thdr  ctnnmon  employ- 
ment. The  real  question  to  be  determined 
is.  Was  the  plaintiff  in  the  service  of  the 
defendant  when  on  the  street  ear  at  the 
time  the  accident  occurred  T  We  will  first 
e.xamine  the  cases  cited  by  the  appellant  on 
this  proposition. 

The  case  of  Rutteil  v.  Sudaon  River  R. 
Co.  17  N.  Y.  134,  was  as  followsi  A  la- 
borer was  employed  by  a  railroad  company 
to  work  in  connection  with  a  train  of  cars. 
The  laborer  lived  in  New  York  city.  He 
was  employed  in  loading  gravel  and  sand, 
at  the  pits  where  they  were  dug,  upon  cars, 
for  transportation  to  places  upon  the  rail- 
road where  filling  was  required.  He  and 
others  employed  in  this  kind  of  work  were 
paid  monthly  at  a  certain  per  dtem.  It 
was  the  practice  of  the  workmen  who  lived 
in  New  York  Va  come  from  home  in  the 
morning  upon  the  cafs  of  the  company,  and 
it  was  understood  that  the;  were  to  be 
brought  hack  at  night,  paying  no  fare  either 
way.  On  the  day  the  accident  occurred,  the 
plaintiff  went  upon  the  cars  with  every  load 
oif  gravel  for  the  purpose  of  assisting  to  un- 
load it.  After  the  last  load  of  gravel  had 
been  discharged,  some  paving  stones  were 
taken  upon  the  cars,  which  proceeded 
towards  New  York.  The  stones  were  thrown 
off  a  short  distance  above  Spuyten  Duyvil 
credt,  and  the  plaintiff  had  then,  as  was  tes- 
tified, no  further  duty  to  perform.  It  ap- 
peared, however,  that  some  of  the  workmen 
act«d  as  brakemen  for  the  gravd  train  upon 
which  they  rode  home.  The  accident  oc- 
curred while  the  cars,  after  discharging  the 
gravel  and  stone,  were  on  their  way  to  New 
York  wiUi  the  workmen  residing  there.  The 
court  decided  that  the  laborer  and  the  engi- 
neer of  the  train  through  whose  negligence 
the  accident  occurrttd  were  fellow  servants, 
and  in  so  holding  said;  "But  the  main 
ground  relied  upon  to  distinguish  Ibis  case 
from  those  previoualy  decided  is  that  at 
the  time  when  the  accident  occurred  the 
plaintiff  was  not  an  employee  of  the  com- 
pany, hut  a  passenger  merely,  and  entitled 
to  protection  as  such.  By  the  arrangement 
between  him  and  the  defendants  he  was  to 
be  taken  home  to  the  city  upon  the  gravel 
train  at  night;  and  he  insists  that  hie  day's 
work  was  completed  when  the  last  load  of 
gravel  was  deposited,  and  that  he  was  un- 
der no  further  obligation  to  do  anything  for 
the  company;  that  carrying  him  notne  was 
a  service  to  be  performed  by  the  company 
in  consideration  of  the  labor  previous^ 
done,  and  constituted  a  part  of  his  wages; 
and  that  it  was  entirely  optional  with  him 
to  avail  himself  of  this  service  or  not.  It 
is  not,  I  think,  entirely  clear  that  the  de- 
fendants would  not  have  had  a  right,  un- 
der their  agreemoit  with  the  plaintiff,  to 
Insist  upon  his  returning  to  the  city  at 
night.  'The  gravel  train  could  not  be  prop- 
erly managed  by  the  engineer  alone.  Men 
were  required  to  act  as  brakemen  in  case 
of  accident.  It  appears  that  some  of  the 
same  men  who  worked  in  the  gravel  pit  also 
manned  the  brakes.  A  portion  of  the  hands 
•mplciyed  lived  in  the  city,  and  the  defend- 
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Mtts  toij  have  relied  upon  them  to  \rork 
the  Urakes,  in  case  of  necessity,  upon  the 
return  of  the  train,  and  may  have  taken 
this  into  conBideratioD  in  a^eeing  to  bring 
them  home  at  night.  But,  conceding  thut 
the  plaintiff  was  not  bound  to  return,  even 
if  the  defendants  insisted  upon  it,  it  does 
not  follow  that  while  actually  returning  to 
the  city  with  the  train  he  was  not  the  serv- 
ant of  the  company.  If  be  waa  a  mere 
passenser,  he  was  not  bound  to  do  anything 
to  facilitate  the  return  of  the  train.  It  an 
emergency  arose,  requiring  the  use  of  the 
brakes,  he  might  refuse  to  raise  his  hand. 
If  an  obstruction  waa  met  with  upOD  the 
track,  he  might  fold  his  arms  until  the 
company  removed  it;  and  what  he  might  do 
in  this  respect,  every  other  hand  return- 
ing to  the  city  under  similar  circumstances 
mi^rlit  also  do.  Such  coul'd  not,  I  think, 
have  been  the  true  relation  between  the  par- 
ties. Th«  plaintiff  was  employed  by  the  d»- 
fendants  as  a  day  laborer.  He  was  to  be 
taken  up  at  the  city  where  he  lived  in  the 
morning,  and  set  down  there  at  night;  and 
he  should,  I  think,  be  regarded  as  having 
been,  during  the  entire  interval,  the  servant 
of  the  company,  and  bound  aa  such  to  ren- 
der aid  if  necessary  in  promoting  the  pas- 
sage of  the  train  both  to  and  from  the  city. 
This  is  decisive  of  the  case."  It  will  be 
seen  that  this  decision  rests  upon  the  theory 
that  until  the  train  returned  to  New  York 
Uie  relation  of  master  and  servant  contin- 
ued, and,  if  necessary,  the  servant  was 
bound  to  render  aid  in  promoting  the  pas- 
BB^  of  the  train  both  to  and  from  the  city. 
It  IB  clear  in  the  case  at  bar  that  the  plain- 
tiff had  nothing  whatever  to  do  with  operat- 
ing the  cars  cr  with  dispatching  them  on 
their  time  schedule.  For  that  reasMi  the 
case  cannot  be  held  to  be  in  point.  The 
case  of  QillskaniuM  v.  Btonj/  Brook  R.  Corp. 
to  Cush.  228,  was  as  follows:  The  plaintiff 
was  a  common  lal>orer  empli^ed  in  repair- 
ing the  defendants'  roadbed  at  a  place  ser- 
eriu  miles  from  his  residence.  Each  morn- 
ing and  evening  he  rode  with  other  labor- 
ers to  and  from  the  place  of  labor  on  the 
gravel  train  of  the  defendante.  This  was 
done  with  the  consent  of  the  company,  and 
for  mutual  convenience;  no  compensation 
being  paid,  directly  or  indirectly  by  the  la- 
borers, for  the  passage,  and  the  company 
being  under  no  contract  to  conv^  tbe  labor- 
ers to  and  from  their  work.  The  plaintiff 
was  injured  by  reason  of  a  collision  between 
the  train  and  a  hand  car  through  the  negli- 
gence of  those  having  charge  of  the  train. 
It  was  held  that  plaintiff  could  not  re- 
cover. It  will  be  observed  in  this  case  the 
company  was  under  no  contract  to  con- 
vey the  laborer  to  and  from  his  work,  and 
no  compensation  was  paid,  directly  or  indi- 
rectly, by  the  laborer  tor  his  passage.  In 
Seaver  v.  Boston  <f  M.  B.  Co.  14  Gray,  467, 
the  court  below  said:  "It  appeared  that 
the  plaintifi  was  employed  l^  the  defend- 
ants to  work  as  a  carpenter  in  repairing 
tencee  along  the  line  of  tbe  road,  in  repair- 
ing bridges,  making  switch  framee,  and 
other  similar  work;  that  be  e<anmenced  to 
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work  Ml  May  23,  1856,  at  the  rat«  of  Sl.SO 
per  day;  that  be  lived  in  Lawrence,  awt 
that  at  the  time  he  agreed  to  work  for  thv 
defendants  at  the  above  rate  be  asked  thr 
agent  who  employed  him  if  he  could  be  per- 
mitted to  ride  to  his  place  of  work  with- 
out paying  fare,  and  was  told  that  he  could, 
and  that  none  of  the  workmen  employed  by 
the  defendants  paid  fare;  that  he  worke(^ 
for  the  defendants  from  May  23  till  Sep- 
tember 11,  1S5S,  when  the  accident  hap- 
pened by  which  he  waa  injured,  during  which 
time  he  was  paid  his  wages  monthly  at  the 
rate  aforesaid,  and  rode  daily  to  and  from 
his  place  of  work  without  paying  fare;  and 
that  be  was  so  riding  at  tbe  time  he  sus- 
tained the  injury  for  which  he  sought  com- 
fenaation  in  this  action.  Upon  these  facta 
was  of  opinion  and  ruled  that  the  plain- 
tiff could  not  recover  tor  injuries  sustained 
by  him,  occasioned  by  the  negligence  or 
carelessness  solely  of  another  servant  of  the 
defendants,  employed  as  engineer  to  man- 
age and  run  Uieir  locomotives."  The  su- 
preme court  affirmed  this  ruling.  In  this 
case  the  company  was  under  no  oontract 
to  convey  its  employee  to  the  place  where 
he  work«i,  and  it  recdved  no  compraisation. 
directly  or  indirectly,  for  bo  doing.  In  the 
case  of  Wright  v.  NortKampton  A  H.  R.  Go. 
122  N.  C.  852,  26  S.  E.  100,  the  facts  wer» 
that  the  plaintiff  waa  a  section  master  in 
the  employment  ot  the  defendant,  and  slept 
SMnetlmes  at  Qumberry,  the  northern  ter- 
minus of  the  road,  sometimes  at  Jacluon, 
the  southern  terminus,  and  sometimes  at 
Mowfleld,  an  intermediate  station.  After 
his  day's  work  was  over  he  went  to  hi» 
sleeping  place  on  a  hand  car  or  mi  the  de- 
fendant's train,  as  suited  his  convenience. 
On  the  night  when  the  plaintiff  was  injured, 
he  and  the  laborers  working  under  him, 
having  left  off  work  for  the  day,  with  » 
light  tor  a  signal  on  the  side  of  the  rail- 
rraJ,  were  waiting  for  the  train  on  its  way 
to  Gumberry.  Sx\  were  taken  on;  the 
plaintiff  getting  on  the  -  engine,  and  tbe 
hands  on  the  flat  cars  loaded  with  logs.  No 
fares  at  any  time  were  received  or  expected 
from  the  plaintiff.  The  court  held  that  the 
plaintiff  was  not  a  passenger,  and  that  he 
was  a  fellow  servant  with  the  engineer,  dt- 
Ing  in  support  thereof  QUUkannon  v.  Stony 
Brook  B.  Corp.  10  Cush.  228,  and  Beaver 
V.  Boston  &  M.  R.  Oo.  14  Gray,  4ST.  also 
atate  VM  of  Abeli  t.  Weitem  Maryland 
R.  Go.  G3  Md.  433,  and  Twutej/  v.  llidlcmd 
R.  (7o.  L.  R.  1  C.  P.  291.  In  the  last-men- 
tioned case  plaintiff  was  employed  as  a  la- 
borer to  assist  in  loading  what  is  called  a 
"pick-up  train"  with  materials  left  by  plate 
layers  and  others  upon  the  line.  One  of 
the  terms  of  his  engagement  waa  that  he 
should  be  carried  t^  the  train  Irons  Birm- 
ingham, where  he  resided,  and  whence  th» 
tmin  started,  to  the  spot  at  which  his  woA 
for  the  day  waa  to  be  done,  and  be  brought 
back  to  Birmingham  at  the  ea^  of  each  day. 
As  he  was  returning  to  Birmingham,  after 
his  day's  work  was  done,  the  train  in  which 
the  plaintiff  was,  through  the  n^ligence  of 
the  guard  who  had  charire  ot  it,  came  iato 
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earitlaion  with  siKither  tisin,  snd  the  plaln- 
tifT  was  injured.  It  Wfts  held  th»t  in*s- 
rauch  aa  the  plaintiff  waa  being  carried, 
Dot  Bs  a  passenger,  but  in  the  course  of 
■ervica,  there  waa  nothing  to  take  the  case 
out  of  the  ordinajy  rule  which  axempta  a 
nuMt«T  from  responaibilit;  for  an  injuTy  to 
a  servant  through  the  oegtigence  of  a  fel- 
low aervant  when  both  are  acting  in  pursu- 
BJics  of  a  common  employment.  In  this 
case  plaintiff  was  employed  in  connection 
with  a  particular  train,  and  waa  to  travel 
upon  it  in  perfomiance  of  his  contract. 

The  case  of  State  use  of  Abell  v.  Weatem 
Maryland  R.  Co.  63  iid.  433,  supports  the 
contention  of  the  respondent  in  this  c»«e. 
In  that  case  the  court  sayei  "Abell  [plaln- 
tifl]  was  employed  as  a  regular  braknnan 
on  a  passenger  train  that  left  Union  Bridge 
every  mormng,  except  Sundayi,  for  BalU- 
mca-B  city,  and  returned  to  Union  Bridge 
every  afternoon,  Sundays  excepted.  Ab^I 
was  employed  and  paid  by  tie  day,  and  was 
liable  to  b«  discharged  at  any  time.  Union 
Bridge  was  at  one  end  of  his  route,  and  Bal- 
timore city  at  the  other.  When  the  train 
reached  Union  Bridge  on  Saturday  evening, 
it  remained  there  until  Monday  morning, 
and  Abell  was  expected  to  be  at  Union 
Bridge  from  Saturday  evening  until  Mon- 
day mominKi  unless  he  had  permission  to 
leave.  AbelT'n  family  lived  in  Baltimore, 
and  he  had  perndsBica]  from  the  conductor 
to  BO  to  Baltimore  on  Sunday,  2d  of  Sep- 
tember, 1883,  and,  while  traveling  to  Balti- 
more from  Union  Bridge  on  a  triun  of  the 
appellee,  was  killed  hj  a  collision.  The 
conductor  of  the  train  upon  whicb  Abell 
acted  as  brakeman  had  a  regular  pass  (or 
himself  and  all  bis  crew  to  go  to  Balti- 
inore  on  the  train  upon  which  Abell  wae 
killed.  Abell,  as  one  of  the  crew,  was  trav- 
eling on  thia  pasi,  and  paying  no  fare,  at 
the  time  he  was  killed.  The  deceOBed  was 
not  paid  for  the  Sundays,  unless  he  was  re- 
quired for  duty.  He  waa  not  required  for 
duty  on  Sunday,  September  2,  1S83,  the  day 
he  waa  killed.  The  first  question  with 
which  we  have  to  deal  is  the  inquiry  wheth- 
er on  Sunday.  September  2,  1BS3,  Abell  was 
in  theerapl(yraentof therailroadcompany.in 
such  H  manner  that  the  company  Is  entitled 
to  claim  the  benefit  of  the  rule  that  would 
exempt  it  from  liability  for  the  negligence 
of  ita  other  eroplt^ees.  A  case  very  simi- 
lar to  the  one  before  us  has  already  been 
decided  by  this  court.  In  the  case  of  Bal- 
timore A  0.  B.  Co.  V.  State  use  of  Traifutr, 
33  Hd.  642,  Trainor  was  employed  and  paid 
hj  the  day.  At  six  o'clock  r.  U.  his  day's 
work  ended ;  aud  on  a  day  that  he  had  been 
at  work,  but  had  finished  hia  day  and  laid 
aside  hii  tools,  and  was  on  his  way  home, 
and  not  on  that  portion  of  the  track  upon 
which  he  worked,  the  injury  occurred.  He 
had  expected  to  resume  his  work  the  next 
morning.  With  these  facts  before  it,  this 
eourt  decided  that  at  the  time  of  the  in- 
jury he  could  not  be  considered 
plc^roent  of  the  company.     The 


injury  acting  in  the  service  of  the  com- 
pany; that  his  day's  labor  was  ovn  for  thv 
day;  and,  although  be  expected  to  resume 
work  again  on  the  next  day,  that  when  his 
day's  work  waa  over  ha  occupied  towarda 
the  company  the  position  of  a  stranger,  and 
waa  entitled  to  all  the  privileges  he  would 
have  had  if  he  had  not  been  an  employee. 
The  facts  in  this  cose  are  stronger  than 
those  in  TrainoT"!  Oaie.  The  deceased  had 
finished  his  week's  work  on  Saturday  even- 
ing, expecting  to  resume  it  on  Monday,  die 
had  been  expreasly  relieved  from  all  serv- 
ice to  the  company. until  Monday,  and  waa 
given  pennissi<»i  to  go  to  Baltimore.  He 
could  call  the  Sunday  oa  which  he  was 
killed  entirely  his  own  day,  and  employ  him- 
self in  it  as  he  pleased,  and  he  therefore- 
could  not  be  considered  on  that  dav  as  ai^ 
ing  in  the  service  of  the  company. 

The  case  of  Vick  v.  Seto  York  C.  <C  ff. 
B.  B.  Ca.  96  N.  Y.  267,  47  Am.  Rep.  36, 
was  as  follows:  "The  evidence  shows  that 
he  [plaintiff]  had  t>een  in  the  employment 
of  Uie  defendant,  aa  a  foreman  in  its  tin- 
shops  at  RocheetOT,  prior  to  December,  187d. 
The  defendant  at  that  time  removed  its 
shops  from  Rochester  to  Buffalo,  but  before 
their  removal  the  deceased  hod  left  defend- 
ant'a  employment.  Many  irf  the  employee* 
in  the  tin  sht^  at  Rochester  continued  In 
the  employ  of  the  defendant  after  it  had 
removed  its  shops  to  Buffalo,  but  still  re- 
sided at  Rocb ester.  By  an  arrangement 
m&de  between  them  and  the  defendant,  they 
were  to  be  taken  to  Buffalo  on  Monday 
morning,  and  brought  hack  Saturday  even- 
ing, of  every  week,  in  the  defendant's  car. 
Sometimes  Uie^  were  carried  in  a  bageage 
car,  sometimes  in  a  passenger  car,  and  alW- 
ward  in  a  passenger  car  called  a  shop  car, 
in  which  other  persons,  who  paid  fares, 
were  permitted  to  ride^  No  fare  was  re- 
quired of  the  men  thus  emplt^ed  and  trans- 
ported, but  by  agreement  a  deduction  was 
made  from  their  wages,  at  an  amount  fixed 

Chour,  being  the  aame  as  when  at  work. 
the  time  they  were  upon  the  train;  their 
wages  beginning  when  they  reached  the 
ahops  at  Buffalo,  and  ending  when  they  left 
them.  In  the  month  of  January,  1877,  the 
deceased  applied  for  his  former  position  as 
foreman,  and  was  employed  accordingly  by 
the  defendant.  He  asked  if  he  could  bo 
with  the  rest  of  the  men.  and  he  was  told 
he  would  be  passed  with  the  rest  of  the  men 
in  the  d^endant's  shop  car.  Upon  these 
terms  he  again  commenced  working  for  the 
defendant  as  foreman  in  the  tin  shop  at 
Buffalo.  The  only  pass  given  was  one  to 
the  master  mechanic,  Mr.  Gould,  under 
which  all  the  men  who  lived  at  Rochester 
and  worked  in  the  shops  at  Buffalo  traveled. 
There  was  no  evidence  upon  the  trial  show- 
ing that  the  deceased  ever  saw  the  psas. 
or  that  be  was  acquainted  with  Its  contents- 
He  WBS  paid  for  his  work  in  accordance 
with  the  arrangement  already  stated.  It 
appears  that  the  contract  for  his  employ- 
ment in  the  tin  shops,  and  for  travelini;  be- 
tween Rochester  and  Buffalo  while  engngwl 
in  his  work,  was  one  and  the  same  contract. 
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mnde  at  the  same  time,  uid  tbe  whole  muat 
be  tnkea  together  as  an  entire  agreement. 
The  eHsence  of  the  contract  waa  that  the 
deceased  should  work  for  the  defendant  as 
foreman  of  the  tin  shop,  and  in  considera- 
tion thereof  it  should  pay  him  a,  price  fixed 
per  hour,  and  should  transport  him  from  his 
residence  to  the  place  where  the  work  was 
to  be  dcme,  and  back  again,  upon  its  rail- 
road, without  charge.  At  the  time  of  the 
accident  the  deoeseed  waa  in  the  shop  car 
-of  ^he  defendant,  on  his  way  to  the  place 
where  he  waa  to  perform  BerTlces.  As  bis 
transportation  waa  a  part  of  the  cmtraot, 
he  waa  there  by  virtue  thereof  as  an  Mn- 
ployec.  His  services  had  then  commenced 
under  the  contract.  He  paid  no  fare,  as 
Jin  ordinal;  passenger  would  have  done,  but 
was  hdng  transported  under  the  pass  re- 
ferred to.  Under  theee  circumstances,  the 
deceased  waa  at  the  time  of  the  accident 
in  the  car  under  the  t«mu  of  the  contract 
made  for  the  rendition  irf  his  aervicea,  and 
not  as  a  passenger.  It  was  essential  that 
he  should  be  in  the  car  at  the  time  and 
place  of  the  accident,  to  enahle  him  to  per- 
form the  contract  of  service  into  which  he 
had  entered.  But  for  this  he  would  not 
have  been  there  at  the  time,  and  his  travel- 
ing on  this  occasion  was  in  the  capacity  of 
an  employee,  and  not  as  a  passenger.  If 
two  separate  contracts  had  been  intended  to 
have  heen  made,  one  for  the  services  of  the 
-deceased  and  the  other  for  his  transporta^ 
tion,  it  is  fair  to  assume  that  tbe  amount 
allowed  for  his  wages  would  have  been  in- 
creased sufficiently  to  pay  bis  fare  as  a 
passens^T.  Clearly,  such  could  not  have 
heen  the  intention,  ba  the  contract  made 
was  a  single  one,  which  related  only  to  the 
services  of  the  deceased  and  the  compensa- 
tion he  was  to  receive  for  the  same.  It  was 
part  of  this  contract  of  service  that  he  was 
to  be  carried  to  and  from  the  place  of  his 
work  every  week  on  the  defendant's  rail- 
road, and  on  a  train  which  was  usually  pro- 
vided for  that  purpose^  The  right  to  go 
and  return  being  inseparable  from  the  con- 
tract to  do  the  work,  it  is  not  obvious  that 
any  valid  ground  exists  for  claiming  that 
tbe  deceaa^  was  a  passenger  and  paid  hia 
own  fare.  As  to  the  position  that,  because 
his  hours  of  labor  had  not  commenced  at 
the  time  of  the  accident;  the  deceased  waa 
to  be  regarded  as  a  passenger,  it  is  a  com- 
plete answer  to  say  that  hia  conveyance  to 
and  from  his  work  was  incident  to  his  em- 
ployment, and  was  part  of  the  contract  of 
service  imder  which  he  was  engaged.  This 
remark  will  also  apply  to  the  position  of 
tbe  respondent's  counsel  that  traveling  to 
the  shop  where  work  was  to  be  done  was 
not  the  beginning  of  service,  but  an  act 
done  to  obtain  the  service.  If  it  was  a  part 
of  the  contract,  then  obviously  it  cannot  be 
said  that  the  deceased  gave  a  portion  of  his 
wHces  aa  tbe  price  of  transportation,  inde- 
pendent of  his  contract.  He  was  as  much 
under  the  control  of  the  defendant  when 
traveling  as  any  other  employee  who  was 
transported  by  virtue  of  a  contract  with  the 
company  for  bii  services,  which  contract 
S3  L.  R.  A. 


the  defmdant's  cars  to  a£i  from  the  place 
where  be  was  required  to  work.  Although 
be  had  no  particidar  duty  to  discharge 
while  traveling,  yet  the  traveling  of  the 
deceased  was  not  as  a  passenger,  but  as  an 
employee  under  the  cimtract  of  service  be- 
tween  him    and    the    defradant."     In   this 


Valley  R.  Co.  59  Pa.  239,  98  Am.  Dec  336, 
heretkfter  cited,  was  not  sound  law.  In  the 
Viok  Cate  the  court  held  that  the  plaintiff, 
when  traveling  under  his  contract,  was  as 
much  under  tbe  contrcJ  of  the  defendant 
as  any  other  emplc^ee.  It  will  be  observed, 
also,  that  the  ptaintiflf  was  to  travel  usually 
on  a  (fain  provided  for  that  purpose;  that 
it  was  eaaential  that  the  plainUS  abould 
be  in  the  car  at  the  time  and  place  of  tbe 
accident,  to  enable  him  to  perform  the  con- 
tract of  service  into  which  he  bad  entered. 
It  was  not  essential  in  tbe  case  at  bar  that 
the  plaintiff  should  be  in  the  particular  ear 
he  was  in  wh^  tbe  accideot  occurred.  He 
was  not  under  the  necessity  of  riding  in 
any  cor  in  order  to  perform  his  contract 
of  track-laying.  He  might  have  walked  to 
bis  pTsce  of  labor  and  home,  bad  he  seen 
fit,  without  vi<dating  any  of  the  terms  of 
bis  contract. 

The  respondent  cites  several  cases  in  sup- 
port of  his  contention  that  when  the  injury 
occurred  be  was  not  acting  in  tbe  service 
of  the  appellant.  We  will  now  oonstder 
them.  The  case  of  Baird  v.  Pettit,  70  Fa. 
477,  was  as  follows:  The  plaintiff  was  em- 
ployed as  draftsman  in  the  defendant's  lo- 
comotive works.  A  carpenter  employed  in 
"jobbing"  for  defendant  in  any  part  of  the 
works  was,  by  the  direction  of  the  defend- 
ant, superintending  the  excavation  of  a  eel- 


thrown  on  tbe  public  foot  walk.  The  plai 
tifT,  in  leaving  tbe  bouse  in  the  dark,  after 
ceasing  his  day's  work,  fell  over  the  dirt  and 
waa  injured.  Held,  that  the  plaintiff  and 
carpenters  were  not  fellow  servants  in  tbe 
same  common  employment,  so  as  to  relieve 
the  defendants  from  liability  for  the  car- 
penter's negligence.  In  this  case  the  court 
said;  "The  relation  of  master  and  serv- 
ant did  not  exist  between  the  parties  when 
the  plaintiff  received  the  injury.  He  was 
not  then  in  the  service  ol  the  defendant.  He 
jiad  quit  work  and  was  on  hia  way  home. 
He  was  no  longer  subject  to  the  defendant's 
control,  or  bound  to  obey  hia  orders.  As 
soon  as  be  left  tbe  building  he  was  bis  own 
master.  He  waa  them  no  more  in  tbe  de- 
fendant's service  than  any  other  citizeo 
passing  along  tbe  street,  and  he  was  enti- 
tled to  the  same  rights  and  immunities." 
In  the  case  of  aillentcater  v.  liadison  £  I. 
R.  Co.  5  Ind.  339,  61  Am.  Dec.  101,  the 
plaintiff  waa  empliwed  to  frame  and  build 
a  bridge.  He  was  directed  by  defendant  to 
go  to  a  certain  station  to  help  load  somi 
timbers.  He  waa  traveling  free  of  fare  when 
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«auld  recover.  In  the  case  of  Fitzpalrick 
T.  N<no  Albany  d  S.  R.  Co.  7  Ind.  43li,  plain- 
iifr  was  employed  by  defendant  an  laburer 
to  ballast  road.  Defendaat  agreed  to  trana- 
jwrt  him  to  Hud  from  his  home  to  where 
be  should  be  working.  White  being  so  car- 
ried he  waa  injured  by  negligence  of  the 
-engineer  opeivting  the  train.  Held,  that 
the  defendant  was  liable.  Among  other 
ttinpa,  the  court  iaid:  "He  waa  not,  it 
4s  trno,    a    mere    paasenger;  .     .     but, 

under  an  agiocment  with  tjie  defend«JltB, 
lie  was  to  be  regularly  conveyed  to  and  from 
faia  work.  This,  it  seems  to  us,  involves  an 
implied  engagement  that  th^  would  con- 
vey him  as  safely  usi  securely  as  if  he  had 
been  a  passenger  in  the  ordinary  sense  of 
the  term."  Upon  the  question  of  liability 
of  a  street-car  company  to  an  empli^ee, 
working  as  track  repairer,  while  riding  up- 
«n  its  car,  the  supreme  eotirt  of  Colorado, 
in  the  case  of  Denver  <E  B.  P.  Rapid  Transit 
■Co.  T.  Dwycr,  20  Colo.  132,  36  Pnc.  1100, 
8»yB;  "He  was  in  the  defendant's  employ 
*t  the  time,  and  it  is  undisputed  that  it 
was  the  defendant's  custom  to  furnish  trans- 
portation to  such  employees  to  and  from 
their  work,  and  that  upon  this  occasion, 
■the  hand  car  being  out  of  order,  the  (ore- 
inaD  substituted  transportation  by  the 
train.  Although  no  fare  was  collected  or 
expected  from  the  plaintiff,  the  evidence 
ahowB  that  he  waa  lawfully  upon  the  train-" 
And  the  court  held  that  he  was  entitled  to 
recover  against  the  company  for  injuries  oc- 
casioned by  the  negligence  of  the  enginen- 
in  managing  the  train.  In  the  case  of  Ro»- 
■mihaum  v-  8l.  Paul  d  D.  R.  Co.  38  Uinn. 
173,  36  N.  W.  447,  the  supreme  court  of 
Uinnesota  held  that  a  man  working  as  a 
^ader  in  baltaating  the  tj-ack  could  recover 
ioi  injury  sustained  when  riding  on  the 
train  of  defendant  without  having  paid  any 
fare,  and  at  a  time  when  he  might  be  con- 
sidered an  emplt^ee,  although  not  actu^ly 
-working  at  that  time;  it  appearing  that  Uie 
-cranpany  waa  in  the  habit  of  carrying  these 
workmen  to  and  iiom  their  work.  In  jSCu- 
*«■  V.  LatUnAOe  <S  V.  R.  Co.  102  Fed.  421, 
plaintiff,  who  was  a  skilled  machinist,  and 
employed  by  defendant  to  keep  its  pumps, 
tanks,  wells,  etc.,  in  good  working  order, 
while  riding  oa  one  of  defendant's  engines 
to  reach  a  point  wheie  his  duties  called  him 
was  injured  by  the  engineer's  negligently 
Tunnin;^  the  engine  into  a  freight  train. 
Held,  that  plaintiff  and  the  engineer  were 
■*iot  fellow  servants  in  such  sense  as  to  pre- 
vent recovery  by  plaintiff  for  the  damages 
•ustained.  The  case  of  O'Dotmell  v.  Alte- 
flhenj/  Valley  R.  Co.  S9  Pa.  230,  98  Am. 
Dec.  330,  Is  in  pdnt  if  the  contract  was  as 
claimed  by  respondent.  In  that  case  the 
railroad  company  hired  O'Donnell  to  do  cal- 
fienter  work  upon  a  bridge  IS  miles  from 
where  he  lived.  The  company  agreed  to 
pay  him  a  certain  price  per  day,  and  trans- 
port him  on  its  trains  to  and  from  his  place 
of  work  free  of  charge.  One  day,  after 
O'Donnell  had  flnlshcd  nis  day's  work  and 
was  riding  home  on  the  train,  a  wreck 


preme  court  of  Pennsylvatiia  held  that  he 

was  not  a  servant  of  the  railroad  compai^ 
wlien  hurt,  but  was  a  passenger  for  hire. 
Among  other  things,  the  court  said; 
"O'Donnell  traveled,  not  as  a  part  of  his 
emplojinent  as  a  carpenter  at  the  bridge, 
but  as  a  passenger  from  and  to  his  home. 
He  was  not  hired  to  pursue  his  business  on 
the  train,  hut  was  carried  in  consideration 
of  a  reduction  in  the  price  of  his  wages. 
When  his  day's  work  was  performed  he  was 
no  longer  in  the  service  of  the  company, 
but  was  free  to  go  or  to  stay,  and  when  he 
traveled,  in  effect,  paid  his  fare  out  of  his- 

We  think  that  when  the  respondent  had. 
ceased  his  day's  work  tt  track-laying  he  waa 
not  in  the  employ  or  under  the  control  of 
the  appellant  until  he  again  resumed  track- 
laying  under  the  superin tendency  of  Under, 
the  foreman  of  the  track  gang.  Linder  cer- 
tainly had  no  control  over  the  respondent 
while  going  to  and  from  his  work,  and  the 
respondent  was  not  under  any  obligation  to 
go  to  and  from  his  work  of  track-laying  on 
the  cars  of  the  appellant.  At  8  o'clock  his 
day's  work  ended.  He  had  no  rights  and 
no  priri leges  on  that  car,  other  than  or 
different  from  those  of  any  other  passenger. 
He  was  not  required  to  perform  services  on 
the  car.  He  was  under  the  control  of  the 
conductor  of  the  car,  and  not  of  his  own 
foieman,  just  as  any  other  passenger  on  the 
car.  As  was  said  by  the  court  in  Hulchi-n«on 
T,  York,  N.  &  B.  R.  Co.  6  Eng.  Ry.  k  Canal 
Cas.  680,  cited  in  State  km  of  AUtlw.  West- 
em  Maryland  R.  Co.  83  Md.  433,  "We  donot 
think  a  master  is  exempt  from  responsibil- 
ity to  his  servant  for  an  injury  occasioned 
to  him  by  the  act  of  another  servant,  where 
the  servant  injured  waa  not  at  the  time  of 
the  injury  acting  in  the  service  of  his  mas- 
ter. In  such  a  cose  the  servant  is  substan- 
tially a  stranger,  and  entitled  to  all  the 
privileges  he  would  have  had  if  be  had  not 
been  a  servant."  Holding  as  we  do  that  at 
the  time  of  the  accident  the  respondent  was 
not  a  servant  of  the  appellant,  it  is  unnec- 
eesary  for  ni  to  consider  further  the  doe- 
trine  of  fellow  servants.  And  this  disposes 
of  the  first,  fourth,  and  sixth  assignments 
of  error,  because,  where  two  cars  meet  in 
a  head-end  collision  on  a  single-track  rail- 
way, there  must  be  negligence  somewhere, 
by  somebody  or  other.  That  negligence,  in 
the  absence  of  other  showing,  must  be  as- 
Bjimed  to  have  been  primarily  the  negligence 
of  the  defendant's  employees  in  charge  of 
the  cars,  who  caused  or  allowed  them  to 
come  into  colliBi<m.  It  being  primarily  the 
negligence  of  those  employees,  it  is  imputa- 
ble to  their  emplOTer,  and  that  employer 
is  in  law  responsible  for  its  consequences. 

lie  plaintiff,  in  his  complaint,  alleged 
that  the  defendant  hired  the  plaintiff  to 
work  as  a  laborer  on  its  roods,  agreeinff  t« 
pay  him  therefor  the  sum  of  $1.50  per  day, 
and  transportation  to  and  from  his  work 
on  the  cars  of  the  defendant.  The  defend- 
ant denied  that  it  agreed  to  pay  the  plain- 
tilT  therefor  the  sum  of  SI. 50  per  day,  and 


badly  injured.     The  sn-   transportation  to  and  from  his  work  on  tba 
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ears  of  the  defendsjit;  and  the  defeadknt 
denied  that  it  thui  or  at  an;  other  time 
agreeil  to  pay  or  furnish  to  the  plaintiff 
transportation  to  and  from  hii  work  on  the 
ears  of  tlie  defendant,  or  transportation  at 
all  on  its  ra.rs,  or  on  ita  road  or  roads. 
Whfn  tlie  plaintilT  offered  his  evidence  as 
to  hiB  transportation,  and  the  tickets  in 
connection  therewith,  under  the  denial  of 
the  defendant,  it  was  competent  for  it  to 
offer  in  evidence  anj  material  matter  to  de- 
feat the  alleged  contract  or  to  show  a  dif- 
ferent contract.  Ihe  fourth  eeparate  an- 
swer to  the  complaint,  and  as  new  matter 
constituting  third  affirmative  defense,  to 
which  a  demurrer  by  the  plaintiff  was  sus- 
Uined,  and  the  same  plea  as  finally  amend- 
ed, and  to  which  a  reply  was  Bled,  waa  an 
attempt  on  the  part  of  the  defendant  to 
plead  its  version  of  the  alleged  contract. 
It  added  nothing  to  the  denial  already 
made.  This  defense  cannot  be  construed  as 
doing  more  tlian  the  denial.  Ptigei  Soand 
Iron  Co.  T.  Worlhingtan,  2  Wash.  Terr. 
483,  7  Pac.  882,  886,  and  Williamt  v.  A'ine- 
mire  (filed  in  this  court  December  0,  1900), 
63  Pac.  5.14,  The  defendant,  on  the  cross- 
examination  of  the  plaintiff  and  in  ita  tes- 
timony in  chief,  sought  to  show  that  the 
ticket  book  given,  to  the  plaintiff  for  his 
transportation  to  and  from  his  work,  and 
on  which  he  was  being  carried  at  the  time 
of  the  accident,  contained  the  following  con- 
dition; "In  consideration  of  this  pass,  I 
hereby  agree  to  assume,  and  do  assume,  all 
risks  of  accidents,  damages,  and  loss  sus- 
tained by  me  while  using  it,  and  expressly 
agree  with  the  Seattle  Traction  Company 
that  it  shall  not  be  liable,  under  any  cir- 
cumstancee,  whether  by  reason  of  n^ligence 
<rf  its  agents  oi  otherwise,  for  any  injury 
or  loss  to  me  as  aforesaid."  And  it  offered 
further  to  show  that  the  plaintiff,  when  the 
book  was  delivered  to  him,  was  told  by  the 


for  his  signature,  and  that  the  plaintiff  did 
sign  his  name  as  directed,  and  that  the 
book  of  tickets  was,  after  it  was  signed  by 
the  plaintiff,  signed  by  the  secretary,  and 
that  the  ticket  book  bo  signed  was  the  one 
plaintiff  was  using  at  the  time  of  the  ac- 
cident, and  that  this  book  contained  100 
aingle-fare  tickets.  All  this  testimony  was 
excluded  on  the  ground  that  it  was  immate- 
rial, and  in  various  ways  the  defendant  has 
saved  exceptions  to  the  rulings  of  the  court 
oa  they  were  made  during  the  progress  of 
the  trial,  excluding  this  evidence.  Was  this 
evidence  material,  under  either  the  denials 
or  the  afnrmative  answer  of  the  defendant! 
The  defendant  sought  by  this  evidence  to 
show  that  the  plaintiff,  under  his  contract 
with  the  defendant,  and  in  consideration 
that  the  defendant  would  employ  and  pay 
the  plaintiff  $1.50  a  day  for  track-laying, 
agreed  to  accept  from  the  defendant  trans- 
portation on  the  cars  of  the  defendant  to 
and  from  his  work,  on  employeeti'  tickets 
limiting  the  liability  of  the  defendant.  Was 
this  contract  against  public  policy?  In  the 
case  at  bar  the  plaintiff  was  traveling  on 
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the  carrier's  line,  not  as  an  ordinary  pas- 
senger, but  incidentally  to  his  service  a*. 
an  employee.  The  carrier  was  not  required- 
by  law  or  duty  to  give  the  plaintiff  work 
as  a  track  layer,  and,  when  he  sought  to 
obtain  such  work,  it  seems  to  us  that  he- 
had  a  perfect  right  to  contract  as  on  inci- 
dent to  the  principal  contract,  that  h*- 
>4hould  be  carried  by  the  defendant  over  ita 
lines  to  and  from  his  itoik.  subject  to  th«- 
eondition  that  the  plaintiff  would  assume, 
while  being  so  transported,  all  risk  of  ac- 
cidents, etc.,  contained  in  the  conditions 
which  the  defendant  sought  to  prove.  The- 
plaintiff  was  not  bound  to  enter  or  remain 
in  the  defendant's  employ.  Both  parties 
were  free,  the  one  owing  no  duty,  the  other 
being  uniler  no  obligation  to  travel  on  the- 
defendant's  line  otherwise  than  oa  an  ordi- 
nary passenger,  paying  fare,  and  entitled 
to  full  redress  for  injury  through  negli- 
gence. 

The  cases  of  Nev:  York  C,  R.  Co.  v.  Loek- 
tcood.  17  Wall.  357,  21  L.  ed.  827.  and 
Urand  Trvnk  R.  Co.  v.  Stevens,  95  U.  S. 
655,  21  L.  ed.  636,  have  been  revieHcd  by 
the  Supreme  Court  of  the  United  States  in- 
the  ease  of  Baltimore  A  O.  8.  W.  R.  Co.  v, 
Voigt,  178  U.  S.  41)8,  44  L.  ed.  BQO,  20  Sup. 
Ct.  lien.  386.  In  that  case  the  railway  cmn- 
pany,  being  engaged  as  common  carrier  il>> 
the  business  of  transporting  passengers  and 
freight  for  hire,  entered  into  a  contract  in- 
writing  wit})  an  express  company  authorised 
by  law  to  do,  and  actually  doing,  the  busi- 
ness known  as  "express  business,"  by  which 
contract  the  railroad  company  agreed,  solely 
upon  the  consideration  and  terms  hereinaft- 
er mentioned,  to  furnish  for  the  exclusiv* 
use  of  such  express  company,  in  the  conduct 
of  its  said  express  business  over  said  rail- 
way company's  lines,  certain  privities,  far 
cilities,  and  express  cars,  to  he  used  and  em- 
ployed exclusively  by  sold  express  company 
in  the  conduct  of  such  express  business, 
and  to  transport  said  cars  and  contents, 
consisting  of  express  matter,  in  its  fast  pas- 
senger trains,  together  with  one  or  moro 
persons  in  charge  of  said  express  matter, 
known  as  "express  messengers,"  for  that 
purpose  to  be  allowed  to  ride  in  said  ex- 
press cars;  to  transport  such  express  mes- 
sengers, for  the  purposes  and  under  the  cir- 
cumstances aforesaid,  free  of  charge.  Aiut 
by  said  contract  it  was  agreed  on  the  part 
of  said  express  company  to  pay  said  rail- 
road company  for  such  privile^  and  facili- 
ties, and  for  the  furnishing  and  use  of  said 
express  car  or  cars,  and  for  such  transpor- 
tation thereof,  a  compensatJon  named  in. 
said  contract;  and  by  which  contract  it 
was  further  agreed  by  the  express  company- 
to  protect  the  railroad  company  and  hold  it 
harmless  from  all  liability  it  might  be  un- 
der to  employees  of  the  express  company 
for  any  injuries  sustained  by  them  while 
beinf;  so  transported  by  said  railroad  ccon- 
pany,  whether  the  injuries  were  caused  by 
negligence  of  the  railroad  company  or  ita- 
employees,  or  otherwise.  Voigt  made  ap- 
plication to  said  express  company,  in  writ- 
ing, to  be  employed  by  it  as  express  messen- 
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gcT  TO  tii«  raitro«d  eompaoy,  between  which 
knd  BQch  express  company  d.  contract  as 
aforesaid  existed;  and  such  applicant,  pur- 
suant to  hiB  application,  was  employed  bf 
the  express  company  under  a  contract  ia 
writing,  sigiied  by  him  and  it,  wherebj  it 
was  agreed  between  him  and  the  express 
company  that  he  did  assume  the  risk  of  all 
accident  or  injury  he  night  sustain  in  the 
eourse  of  said  employment,  whether  occa- 
•ioned  by  negligence  or  otherwise,  and  did 
undertake  and  agree  to  indemnify  and  hold 
harmless  said  express  company  from  any 
and  all  claims  that  might  be  made  agoinit 
it,  ariiung  out  of  any  claim  or  recovery  on 
his  part  for  any  damages  sustained  hy  him 
by  reasoa  of  any  injury,  whether  such  darn- 
s' resulted  from  negligence  or  otherwise, 
and  to  pay  said  express  company,  on  de- 
mand, any  sum  which  it  might  he  etau- 
pelled  to  pay  in  consequence  of  any  such 
claim,  and  to  esecuta  and  deliver  to  said 
railroad  company  a  good  and  sufficient  re- 
lease, under  his  baud  and  seal,  of  all  claima 
and  demands  and  causes  oi  action  arising 
out  of,  or  in  any  manner  connected  with, 
said  employment,  and  expressly  ratified  the 
agreement  aforesaid  between  said  express 
company  and  said  railroad  company.  Held, 
that  Voigt,  occupying  an  express  car  as  a 
messenger  in  charge  of  express  matter,  in 
pursuance  of  the  contract  between  the  com- 
panies, was  not  a  passenger,  within  the 
meaning  of  the  case  of  ffwo  York  C.  R.  Co. 
T.  LoekiEOod,  IT  Wall.  357,  21  L.  ed.  827; 
that  he  was  not  constrained  to  enter  into 
the  contract  whereby  the  railroad  company 
was  ex:onerated  from  liability  to  him,  but 
totered  into  the  same  freely  and  viriunta- 
rily,  and  obtained  the  ben^t  of  it  by  se- 
curing his  appointment  as  such  messenger; 
and  that  such  a  contract  did  not  contra- 
vene public  policy.  In  the  Voigt  Case  the 
Supreme  Court,  in  speaking  of  the  decision 
<rf  the  court  in  Aew  York  V.  R.  Co.  v.  Lock- 
vood  and  Grand  TTunfe  R.  Co.  t.  Btevent, 
■ays :  ''The  principles  declared  in  those 
eases  are  salutary,  and  we  have  no  diaposi- 
tioD  to  depart  from  them.  At  the  same 
time  it  must  not  be  forgotten  that  the  right 
of  private  contract  is  no  amalt  part  of  the 
liberty  of  the  citizen,  and  that  the  usual 
and  most  important  function  of  courts  of 
justice  is  rather  lb  maintain  and  enforce 
contracts,  than  to  enable  parties  thereto  to 
escape  from  their  obligation  on  the  pretext 
of  public  policy,  unless  it  clearly  appear 
that  they  tontravene  public  right  or  the 
public  welfare.  It  was  well  said  by  Sir 
George  Jessel,  M.  K.,  in  Printing  <C  Humeri' 
cal  lirgiatering  Co.  t.  Sampson,  L.  R.  19 
Eq.  4135:  'It  must  not  be  forgotten  that 
yoit  are  not  to  extend  arbitrarily  those  rules 
which  say  that  a  given  contract  is  void  as 
b«ng  against  public  policy,  because,  if  there 
is  one  thing  which,  more  than  another,  pub- 
lic policy  requires,  it  is  that  men  of  full  at^e 
and  competent  understanding  shall  have  the 
utmost  liberty  of  contracting,  and  that  their 
contracts,  when  entered  into  freely  and  vol- 
untarily, shall  be  held  sacred  and  shall  be 
enforced  by  courts  of  justice.  Therefore 
«-l  T~  R.  A. 


you  have  this  paramount  public  policy  to 
consider, — that  you  are  not  lightly  to  in- 
terfere with  this  freedom  of  contract.'  "  In 
the  Voigt  Case  it  was  held  that  the  messen- 
ger was  not  constrained  to  enter  into  the 
contract  whereby  the  railroad  company  was 
exonerate  from  liability  to  him,  but  en- 
tered into  the  same  freely  and  voluntarily, 
and  obtained  the  benefit  of  it,  hy  securing 
hia  appointment  as  such  messenger.  So  in 
the  case  at  bar  the  plaintiff  was  not  con- 
strained to  Bitar  into  the  contract  whereby 
the  street-car  company  was  exMierated,  but 
by  entering  into  it  be  obtained  employment 
as  a  track  layer.  There  is  no  dilTerence  in 
principle  between  the  two  cases.  This  court 
in  the  case  of  Muldoon  v.  Seattle  City  B. 
Co.  1  Wash.  528,  22  L.  R.  A.  7B4,  35  Pac. 
422,  says:  "The  very  idea  of  a  public  or 
common  carrier,  with  its  features  of  monop- 
oly and  right  of  eminent  domain,  bears  with 
it,  to  the  modem  mind,  the  duty  of  con- 
veying passengers  with  safety,  so  far  as  its 
own  acts  are  concerned,  upon  the  payment 
of  reasonable  compensation.  The  duty 
which  the  carrier  owes  to  the  public  and  to 
the  individual  is  to  perform  the  service 
safely  and  without  any  limiting  conditions; 
and  therefore  such  conditions,  when  the  im- 
position of  them  is  attempted,  violate  an 
implied  duty,  and  are  justly  held  void.  But 
when  the  intending  passenger  proposes  to 
the  carrier  that  it  do  something  for  hin» 
which  it  is  not,  under  any  conceivable  cir- 
cumstances, required  hy  law  or  duty  to  do, 
viz.,  to  carry  him  without  any  compMisa- 
tion  whatever,  and  when  the  whole  matter 
is  at  the  option  of  either  party  to  agree  or 
not,  it  ii  difiicult  to  see  why  public  policy 
should  step  in  and  deny  the  right  of  the 
carrier  to  limit  its  chances  of  loss  in  the 
operation,  even  though  a  careless  servant 
cause  unintentional  injury  to  the  passen- 
ger." In  the  case  just  cited  the  aame  prin- 
ciple is  laid  down  as  in  the  case  of  BaXti- 
more  &  0.  S.  W.  R.  Co.  v.  Voigt,  176  U.  8. 
4SS,  44  L.  ed.  560,  20  Sup.  Ct.  Rep.  385. 
We  think  the  evidence  offered  was  admissi- 
ble, as  tending  to  show  a  contract  for  trans- 
portation different  from  that  alleged  in  the 
complaint,  and  that  the  court  erred  in  re- 
fusing to  admit  the  same-  We  do  not 
mean,  however,  to  hold  that  the  mere  sign- 
ing of  the  condition,  under  the  circumstan- 
ces under  which  it  was  signed,  is  conclusive 
on  the  plaintitT,  as  showing  that  the  con- 
tract of  transportation  was  as  claimed  by 
the  defendant.  The  allegations  of  the  com- 
plaint and  the  evidence  of  the  plaintiff  are 
to  the  effect  that  the  transportation  was  to 
be  unconditional.  If  such  was  the  ease, 
then  the  plaintiff  would  be  a  passenger  for 
hire,  and  entitled  to  all  hie  rights  as  such. 
The  fact  that  the  plaintiff  was  employed 
by  the  day,  and  could  quit  at  any  time,  and 
that  he  received  from  time  to  time  ticket 
books  with  conditions  thereon  like  that  of- 
fered to  be  proved,  would  be  strong  cir- 
cumstances to  show  that  the  contract  for 
transportation  was  as  the  defendant  con- 
tends, but  it  is  not  conclusive.  It  must  be 
rem»nbered  that  thece  was  no  showing  or 
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offer  to  show  tbiA  the  aecrstaiy  wa«  an- 
thorized  to  enter  into  contracts  (or  tiiB  em- 
ploymmit  of  trKck  lajere,  or  that  be  waa 
auUiorized  to  bring  about  a  modification  of 
tite  contract  originally  made  by  Linder  with 
the  plaintiff,  and  that  at  the  time  linder 
emplt^ed  the  plainlaS  nothing  was  uud  to 
the  latter  about  his  transportation  having  a 
Btip Illation  attached  which  ahould  exempt 
the  company  from  liability.  All  these  fact« 
and  the  drciunatances  under  which  the 
plaintiff  signed  the  condition  were  for  the 
consideration  of  the  jury,  under  propar  in- 
■tructiona,  from  which  tht^  might  deter- 
tuina  whether  the  contract  of  transporta- 
tion was  unoooditional,  as  claimed  aj  the 
plaintiff,  or  was  oonditioiial,  ■■  claimed  by 
the  defendant. 

Dahl,  an  acquaintance  of  the  plaintiff, 
taatified  as  to  his  appearance  prior  to  the 
accident  as  having  been  that  of  "a  bealthy- 
lodcing  man, — a  strong  laborer," — and  as 
to  his  appearance  since,  as  looking  man 
thin  and  pale,  and  not  seeming  to  hear  aa 
wall  as  before,  and  being  more  quiet  in  man- 
ner. The  plaintiff's  wife  testified  as  to  hia 
excited  condition  when  he  came  home  on  the 
evening    after    the    accideot,  and  his  com- 

C'  ining  that  night  of  pain  in  bis  head  and 
k,  uid  as  to  his  impaired  condition  in 
various  respect*  '  from  that  time  onward. 
This  testimony  was  admitted  over  the  de- 
fendant'* obiection  and  exception.  It  is 
claimed  by  aefendant  that  this  testimony 
falls  under  the  bead  of  expert  and  opinion 
evidence,  and  as  the  witnesaea  were  people 
of  ordinary  obeervation,  and  not  qoalifled 
aa  experta,  they  should  not  have  Been  al- 
lowed to  testify  to  the  facts  recited.  One 
was  the  wife  and  the  other  an  acquaintance 
of  the  plaintiff.  They  had  obaerved  hia  ap- 
pearance and  conduct  before  and  after  the 
accident.  We  think  this  evidence  was  ad- 
missible. In  Hardy  v.  Merrill,  6S  N.  B. 
227,  28  Am.  Rep.  441,  the  court  aays: 
"C^iniODS  Mmcerning  matters  of  daily  oc- 
currence and  open  to  common  observaU<m 
are  received,  from  necesai^.  Com.  v.  Sfur- 
tiwmt,  117  Mass.  122.  19  Am.  Rep.  401. 
And  any  rule  which  excludes  testimony  of 
Bucb  a  character,  and  fails  to  recognize  and 
submit  to  that  necessity,  tends  to  the  sup- 
pression  of  truth  and  the  denial  of  justice. 
The  ground  upon  which  opinions  are  admit- 
ted in  such  cases  is  that,  liom  tbe  very 
nature  of  the  aubiect  in  issue,  it  cannot  be 
stated  or  described  in  such  language  as  will 
enable  persons  not  eyewitnesses  to  form  an 
accurate  judgment  In  regard  to  it.  De 
Witt  V.  Barly,  17  N.  Y.  340;  Bellows,  J., 
in  Taylor  v.  Orand  Trunk  R.  Co.  48  N.  H. 
304,  2  Am.  Rep.  226.  How  can  a  witness 
deecribe  the  weight  of  a  horae,  or  his 
Btrength,  or  hifl  value?  Will  any  deacrip- 
tion  of  the  wrinkles  of  the  face,  the  color 
of  the  hair,  the  tone*  of  tbe  vcHce,  or  the 
elasticity  of  the  step,  convey  to  a  jury  any 
very  accurate  impreaaion  aa  to  the  age  of 
the  person  deacribedl  And  ao,  also,  in  the 
investigation  of  mental  and  prfchi^ogical 
conditions,  because  it  is  impossible  to  con' 
vey  to  the  mind  of  another  ai^  adequate 
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conception  of  tbe  truth  by  a  recital  of  viil- 
ble  and  tangible  appearances,  because  you 
'  from  the  nature  of  the  case,  de- 
notions,  aentimenta,  and  affectioua, 
which  are  really  too  plain  to  admit  of  coo- 
cealment,  but  at  the  same  time  incapable 
of  deacription,  the  opinion  of  the  obaerver 
'  admissible,  from  the  neceasity  of  the 
le,  and  witJieseea  are  permitted  to  say  of 
a  person,  'He  aeemed  to  oe  frightened,'  "Be 
was  grmtly  excited,'  'He  waa  much  con- 
fuaed,'  'He  waa  agitated,'  "He  was  pleased,' 
'He  waa  angry.'  All  these  (anotion*  are  ex- 
pressed to  the  observer  by  appearances  ot 
the  countenance,  the  eye,  and  the  general 
and  bearing  of  the  individu^, — 


pearancea  which  are  plainly  enough  recog- 
nised by  a  peraon  at  good  judgment,  but 
which    ne   can    no  otherwise  communicate 


than  by  an  expressim  of  results  in  the 
shape  ol  an  opinicm."  See  also  Union  P.  B, 
Co.  T.  Oilland,  4  Wyo^  306,  34  Pac.  963. 

The  plaintiff  teatifled  that  he  had  worked 
a*  a  deckhand  on  a  steamboat  for 
about  six  years  on  and  off  ending  tbree 
years  before  the  day  of  the  accident.  Since 
then  his  activities  had  been  confined  to  fish- 
ing in  the  summer  season  and  working  aa 
a  track  hand  on  street  railways  during  th« 
winters.     The  defendant  claims  that  as  the 

C'lntlff  had  not  been  working  on  a  steam- 
t  lot  three  years,  and  did  not  claim  to 
intend  returning  to  that  calling,  it  could 
not  fairly  be  n^arded  a*  bis  occupation,  or 
as  one  of  bis  oocupations,  either  present  cr 
prospective,  when  he  received  hia  injuriea; 
that  therefore  the  eaminss  of  a  steamboat 
hand  at  that  time  testified  to  by  the  plain- 
tiff had  nothing  to  do  with  the  question  ot 
how  much  hia  phyaical  impairment  due  to 
his  injuries  might  deprive  him  of  e 
It  .... 


iroper  to  show  what  wages  would 
o  the  plaintiff  in  a  buaineas  be  ua- 
dOTstood,  and  which  he  would  have  the  risht 


were  it  not  for  the  injuries  which 

frevented  him  from  again  entering  that 
usinesB.  This  diapose*  ot  the  third  as- 
signed error. 

For  error  of  the  court  in  rejecting  the 
testimony  hereinbefore  indicated,  the  judg- 
ment of  the  oourt  below  miut  be,  and  thm 
tame  it,  reverted,  and  thi*  cause  is  remand- 
ed for  a  new  trial  in  accordance  with  th« 
views  herein  expressed. 

Axden  and  FvUerton,  JJ.,  concur. 

A  petition  for  rehearing  having  been 
granted,  Vliite,  J.,  on  June  24,  1901,  de- 
livered the  following  additional  opinion: 

The  opinion  in  this  case  wa*  filed 
Decemb«  27,  JOOO.  A  rehearing  wae 
granted.  It  la  neceaaary  only  to  modify 
OUT  views  in  one  respect.  In  the  origi- 
nal opinion  we  said:  "lie  carrier  waa  not 
required  by  law  or  duty  to  give  the  plaintiff 
work  as  a  track  layer,  and  when  he  sought 
to  obtain  auch  work,  it  seems  to  us  that 
he  had  a  perfect  right  to  contract,  a*  an 
incident  to  the  principal  contract,  that  h* 
should  be  carried  bv  the  defendant  over  its 
lines  to  and  from  bis  work,  subject  to  tb* 
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conditioD  tbat  the  plaintiff  would  oisunie, 
while  being  ao  tranaported,  all  risk  of  oc- 
cldtintE,  etc.,  contained  in  the  conditions 
which  the  defendant  sought  to  prove."  A 
more  critical  examination  of  the  pleadings 
in  this  case  satisfleH  us  that  the  question 
whether  the  plaintilT  and  defendant  could 
to  contract  is  not  involved,  a.nd  t^t  point 
msy  still  be  considered  open  and  undecided. 
The  fourth  affirmative  defense,  in  substance, 
ia  that,  it  the  plaintifT  was  traveling  on  one 
of  the  ears  ol  the  defendant  at  uie  time 
mentioned  ia  Mid  oomplaint,  and  if  he  then 
received  wiy  such  injuriea  aa  are  therein 
alleged,  laid  plaintiff  was  then  traveling  on 
one  ol  the  defendant's  ears  along  ono  of  its 
lines  of  street  railway,  not  as  a  passenger 
paying  fare  for  transportation  irf  himself 
oa  said  car,  but  by  virtue  of  a  free  pass 
ticket,  which  the  defendant  bad  theretofore 
furnished  him,  uid  which  waa  accepted  by 
the  plaintiS  under  an  agreement  that  he 
(the  plaintiff)  would  assume  all  riaka  of 
damages  and  loaa  sustained  by  him  while 
using  it.  and  that  the  plaintiff  expressW 
agreed  with  the  defendant  that  the  defend- 
ant should  not  be  liable  under  any  circum- 
■tancea,  whetJier  by  reason  of  negligence  of 
its  agents  or  otherwise,  for  any  injury  or 
loss  to  the  plaintiff;  that  the  same  bad  beem 
furnished  by  the  defendant  to  the  plaintiff 
gratuitously,  without  any  consideration 
therefor,  and  not  in  pursuance  of  any  con- 
tract, express  or  implied,  of  the  defendant 
with  the  plaintiff  to  furnish  the  same  to  him 
on  account  of  his  being  in  the  employ  of 
the  defendant,  and  the  same  was  so  fur- 
Bisbed  to  him,  not  as  a  compensation  or 
partial  compensation  for  any  work  or  labor 
performed,  or  to  b«  performed,  but  soldy 
oa  a  donation  by  the  defendant  to  the  pli ' 


on  which  the  plaintiff  was  travding  were 
put  up  in  books,  on  the  back  of  which  the 
agreement  waa  indorsed.  The  answer  also 
■pedAcally  denied  that  the  defendant  agreed 
to  pay  the  plaintiff  the  sum  of  tl.50  per 
day  and  transportation  to  and  frnn  nis 
work  on  the  cars  of  the  defendant.  The 
evidence  rejected  was  offered  to  sustain  the 
facta  pleaded  in  the  fourth  affirmative  de- 
fense, and  we  think  it  was  admtasibte  for 
that  purpose,  under  the  rulings  of  this  court 
in  if«Idoon  V.  Seattle  City  R.  Co.  7  Wash. 
S28,  2!  L.  R.  A.  7M,  35  Pac  422.  But  we 
expressly  hold  that,  if  the  reapondent's 
tranaportatim  constituted  a  portion  of  the 
consideration  for  his  services,  be  became  a 
passenger  lot  hire.  Just  the  same  as  anybody 
else  who  parts  with  anything  of  value  for 
traneportatlon  1  but,  if  the  consideration 
inr  his  servicee  is  independent  of  bis  trans- 
portation, and  bis  tranaportatfou  is  a  mere 
gratuity  bestowed  upon  him  by  bis  employ' 
«r,  aa  pleaded  in  the  fourth  separate  defense 
herein,  he  stands  like  anyone  else  travel- 
ing on  a  free  paas  so  conditioned,  notwith- 
standing his  employer  would  not  probably 
have  beatowed  the  transportation  if  the  re- 
cipient bad  not  been  in  bis  csnnloy.  The 
•nginal  opinion  ia  modified  aa  herein  ex- 
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pressed,  the  judgment  of  the  court  below  is 
reversed,  and  thia  cauae  remanded  for  a 
new  trial. 


Henry  MoALMOND,  Appi., 
Robert  BEVINGTON,  Defendant. 

T.  E.  CANN  et  al.,  Qarnisbeea. 
O.  W.  FEAZELL,  Claimant,  Retpt. 


-.) 


Honer  deposited  by  a  third  venon  « 
tk  jBSIlce  of  the  p«ee  mm  bail  for 
who  baa  been  cominicted  b;  tbe  jusMce, 
whlcb  rs  receipted  tor  to  him,  Is.  uoUl 
contrary  la  shown,  presumed  to  belong  to 
third  periou.  and  Is  not  subject  to  samlah- 
caent  for  the  pclsoner's  debt  alter  the  ' 
ter's  discbarfe. 

(November  24,  l»oe.> 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  tSiunty  in 
favor  of  daimant  in  a  proceeding  to  reach 
funds  in  the  hands  of  defendants  Cann  and 
others  to  pay  a  debt  of  defendant  Bovington. 
Afflrmed. 

Tbe  facts  are  stated  in  the  opinitm. 

Ueatrt,  Horrla  B.  8*oIu  and  Jnllna  F. 
Hale,  for  appellant: 

Section  G&T7,  providing,  aa  it  does,  that 
the  defendant  may  deposit  money  in  lieu  of 
bail,  money  deposited  in  accordance  with 
thia  aertion,  no  matter  by  whom,  becomes  the 
money  of  the  defendant  by  whom,  or  for 
whom,  it  is  so  deposited;  that  ia  to  say,  this 
mmiey  in  thia  case,  no  matter  whether  de- 
posited by  Bevington  or  by  Feazell,  being  de- 
posited in  accordance  with  this  section  of 
the  Code  which  gives  the  defendant  such 
right,  becomes  the  money  of  the  defendant, 
Bobert  Bevington,  and  subject  and  liable 
to  be  garnish^. 

Salter  v.  Weinm;  6  Abb.  Pr.  191 ;  People 
a>  rel.  Oilbert  y.  LaidUiur,  102  N.  Y.  SB8,  T 
N.  K.  910. 

If  there  Is  no  law  which  authorises  a  eoro- 
tnitting  magistrate  or  a  justice  of  tbe  peace 
to  accept  moner^  in  lieu  of  a  reci^nixance  a* 
bail,  then  the  claimant  herein  chained  with 
the  knowledge  of  the  law,  participated,  aided, 
and  abetted  the  garnishee  defendant,  Cann, 
who  was  the  committing  magistrate,  in  ob- 
taining the  illegal  releaee  from  custody  of  a 
Crson  diarged  with  a  crime,  and  thus,  rio- 
ted the  laws  of  thia  atsAe. 

Nora. — As  to  gamlsbment  of  property  or 
money  In  custody  ol  law.  see  inthorltlei  In  this 
series  as  follows:  Tuck  v,  Haanlng  (Haas.) 
5  L.  B,  A.  866:  Cartla  v.  Ford  (Te».)  10  L.  R.  A. 
n29;  Dnnamoor  v.  FarMenCeldt  (Cal.)  12  L. 
R.  A.  SOS.  atid  •ol»;  Ba  nartii  Hum  (Ala.)  18 
L.  B.  A.  120  1  Hotker  v.  Hennessey  (Uo.)  SO  L. 
R.  A.  16B ;  and  Allen  v.  Qerord  (B.  I.)  49  L. 
B.  A.  mi. 


WABBIOaTOM  SOPBUIB  CODBT. 


No».. 


He  depositor  is  partioepa  crimimt,  hftv- 
iiif!  contributed  to  &  wrongful  discharge  and 
thus  aaaisted  in  obetructing  justice,  and  hat 
ao  right  to  recover  back  Uie  money. 
■        Smart  v.  Cason,  50  111.  1B5. 

Ur.  John  W.  Caraoa  for  respondent. 

WUt«,  J.,  delivered   the  opinion  of  tbe 

On  the  28Ui  day  of  January,  1S&9,  Henr; 
McAlniond,  tbe  appellant,  who  was  the  plain- 
tiff in  the  garnisfiee  proceedings  in  the  court 
below,  recovered  a  judgment  in  the  superioi' 
court  of  King  county  in  cause  No.  26,125 — 
Uugh  Barbour,  Plaintiff,  against  E.  H.  Mc- 
A-lmoiid  rt  al.,  DefcttdaiUs —  ngainst  Robert 
Bevin>;ton,  who  was  one  of  the  defendants  in 
the  nclion,  in  which  judgment  was  recovered 
for  the  sum  of  $500,  with  interest,  etc.  Tlie 
■aid  judgment  remained  unsatisfied,  ajid  on 
the  21st  day  of  September,  IBOO,  the  said 
Henry  Mc41mond  Hied  in  said  court  and  in 
s^id  cause  in  which  judgment  ins  recovered 
an  allldavit  for  garnishment,  and  thereupon 
a  writ  of  garnishment  was  issued  out  of  said 
court  in  said  cause,  and  on  said  day  was  duly 
served  upon  J.  Dal  Roberts,  the  garnishee 
mentioned  in  the  affidavit;  and  on  the  22d 
dav  of  September,  1890,  an  affidavit  for  gar- 
nishment was  filed  in  said  cause,  and  on  said 
day  a  writ  of  garnishment  was  duly  issued 
therein,,  and  was  duly  servBd  upon  said  T. 
n.  Cann,  the  garnishee  named  in  said  writ. 
Answers  were  duly  served  by  the  garnishees, 
J.  Dal  Hoberts  and  T.  H.  Oann,  in  which 
said  answers  the  said  garnishees  deny  that 
at  the  time  of  the  services   of  bhe  writ  of 

Srnishment  they  were  indebted  to  the  de- 
idant  Robert  Bevington  in  any  sum  what 
ever,  and  allege  that  at  that  time  no  eJTects 
of  any  kind,  nature,  or  description  whatso- 
ever were  in  their  possession  or  under  their 
control  lielonging  to  the  said  defendant  Rob- 
ert lievington;  and  furthor  alleging  that 
since  said  time  they  have  not  become  in- 
debted to  the  said  Robert  Bevington,  nor 
since  said  time  have  they  had  in  their  pos- 
session or  under  their  control  any  effects 
whatever  belonging  to  the  said  Robert  Bev- 
ington. Afterwards  the  jud;;ment  creditor, 
Henry  McMmond,  the  appellant,  filed  and 
served  replies  to  said  answers,  alleging  that 
at  and  before  the  service  of  the  writ  of  gar- 
nishment herein  upon  said  garnishee,  to  wit, 
the  22d  day  of  September.  18H9,  and  prior 
thereto,  and  ever  since  said  day,  said  gar- 
nishee T.  H.  Cann  was  indebted  to  said 
Robei't  Bevington,  and  is  now  indebted  to 
said  Robert  Kevington,  in  the  sum  of  91,- 
000,  being  the  amount  of  money  deposited 
with  the  said  garniibee  on  about  the  22d  day 
of  September,  1808,  as  cash  bail  for  said 
Robert  Bevington  in  the  case  of  the  state  of 
Washin^rton  against  Robert  Bevington  and 
others,  defendants,  then  pending  in  the  jus- 
tice court,  Seattle  precinct.  King  county, 
Washington,  before  T.  H.  Cann,  justico  of 
the  peace;  that  since  the  service  of  the  writ 
of  garnishroeat  upon  said  garnishee  the  said 
justice  court,  by  an  order  duly  made  in  said 
court  in  said  cause  in  which  the  state  of  , 
Washington  waa  plaintiff  tuid  Robert  Bev-  ' 
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the  same  cause  in  which  the  said  sum  M 
tl,000  was  deposited  by  said  Robert  Beving- 
ton with  said  garnishee  as  cash  bail,  did 
dismiss  said  cause,  and  discharge  said  de- 
fendants therein.  These  replies  were  duly 
served  and  Qled  on  or  about  the  27th  day  of 
September,  1800,  on  which  dav  the  above- 
named  garnishee  defendant,  T.  H.  Cann,  de- 
posited with  tlie  clerk  of  the  superior  court 
of  King  county,  Washington,  and  paid  into 
the  registry  of  said  court,  tbe  sum  of  S1,000 
in  response  to  the  garnishment  hereinbefore 
referred  to.  Afterwards,  on  the  3d  day  of 
October,  180B,  one  G.  W.  Fear.ell  filed  in 
said  cause  in  said  court  an  affidavit  stylins 
himself  plaintiff  and  claimant,  in  which  af 
fldavit  the  said  Feaxell  states  that  the  $1,- 
000  levied  upon  in  the  above-entitled  eaus* 
as  the  property  of  the  defendant  Robert 
Bevington  has  been  at  all  times  herein  men- 
tioned, and  now  is,  the  property  of  the 
claimant,  G.  W.  Feazell,  and  that  the  same 
is  of  value  of  81,000,  and  that  said  claim- 
ant Feazell,  is  entitled  and  has  the  right  to 
the  immediato  possession  thereof.  The  affi- 
davit and  claim  of  said  Feacell  were  duly 
controverted  by  the  appellant.  A  jury  was 
in  open  court  waived  by  all  parties  to  the 
^  and  thesame  was,  oa  the  13th  day 


of  November, 


,  tried  before   the  c 


>  the 


day  of  January,  1809,  Henry  MoAlmond, 
plaintiff  herein,  recovered  a  judgment  in  the 
superior  court  against  Robert  Bevington  for 
the  sum  of  8500,  with  interest  thereon  at 
the  rate  of  7  per  cent,  per  annum  from  April 
27,  1808,  and  costs  of  suit,  taxed  at  «I2. 
(2)  I  find  that  on  September  IS,  1809,  said 
Robert  Bevington  and  one  A,  B.  Mason  were 
charged  on  a  written  complaint  sworn  to  by 
John  J.  Jones  with  the  crime  of  obtaining 
money  under  false  pretenses  on  or  about  Au- 
gust 7,  1809,  in  King  county,  state  of  Wash- 
ington. I  And  that  a  warrant  was  issued 
by  the  justice  before  whom  the  complaint 
was  made,  and  that  they  were  arrested,  and 
brought  into  court  September  15,  1899.  I 
find  that  the  complaint  could  not  be  heard 
on  that  day,  and  it  was  oontinued  until  Sep- 
tember 20.  The  bail  was  fixed  by  the  court 
at  81,000  each.  On  the  16th  day  of  Septem- 
ber Bevington  was  not  able  to  give  bail  for 
his  appearance  from  time  to  time  until  the 
exanunation  could  be  concluded  by  the  jus- 
tice. (3)  I  find  that  G.  W.  Feazell.  inter- 
vener herein,  was  a  friend  of  Mr.  Beving- 
ton, and  that  he,  without  the  request  and 
knowledge  of  Bevington,  put  into  the  hands 
of  the  justice  81,000  of  his  own  money,  in 
cash,  as  security  for  tbe  appearance  of  Bev- 
ington whenever  his  appearance  should  be 
required  by  Che  juitioe  during  tbe  progress 
of  the  preliminary  examination.  {*)  1  find 
that  T.  H.  Cann,  the  justice  of  the  peace, 
received  it  and  receipted  for  it  as  said  O. 
W.  Fea^ell's  money.  (6)  I  find  that  the 
preliminary  hearing  was  not  completed  on 
the  20lh.  and  was  c<»]tinued  until  the  2lat 
'   "  o'clock    r.    u.,    and    thence   continued 


1900. 


HcAUIOHD  T.  BSTINOTON. 
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to  September  22d  ftt  10  o'clock  a.  m.;  that 
l«t«  on  tbe  atternooD  of  the  22d  daf  the 
«liaT^  against  both  defendants  was  dia- 
ntisBed  by  the  jiietice  of  the  peace.  (6)  I 
fln<I  that  about  8  o'clock  in  the  morning 
«f  the  22d  garnishee  process  was  served  upon 
T.  H.  Cann,  claiming  the  money  deposited  in 
the  court  by  Mr.  Feazell  to  be  the  money  o( 
Robert  Bevingtoo,  and  the  object  of  Eueli 
t^arnishmeDt  proceedings  was  to  secure  tlic 
application  of  said  money,  or  as  much  there- 
of as  might  be  neceswj'y,  for  the  satisfaction 
■of  the  jud^nMUt  obtaiuad  by  McAlmond 
against  Iievinston.  above  alluded  to.  {?)  I 
flnd  that  T.  H.  Cann,  justice  of  the  peace, 
deposited  said  money  in  tbe  registry  of  thi» 
court  to  bide  its  order  herein.  (8)  I  find 
that  G.  W.  Peazell  intervened  in  the  garnish- 
ment proceedings  herein,  and  claimed  the 
nion^  as  his  own.  I  find  ai  a  conclusion 
■of  law  from  the  above  facts  that  the  money 
was  the  property  and  is  the  property  of  G. 
"W.  FeflKell,  intervener  herein,  and  that  he 
in  entitled  to  the  possession  of  the  same." 
Prior  to  the  making  and  filing  of  the  afore- 
aaid  findings  of  fact  and  conclusions  of  laH' 
the  appellant  asked  the  court  to  make  the 
fotlovring  condusions  of  law;  "That  the 
■daimnnt  and  intervener,  Foaiell,  having  de- 
posited the  funds  in  question  with  the  gar- 
■niohee  defendant.  T.  H.  Cann,  for  tbe  uae 
«.nd  benefit  of  defendant  Robert  Beviflgton, 
auch  funds  then  became,  and  ever  since  have 
teen,  the  property  of  said  Robert  Bevington, 
and  are  aubject  to  garniahment  by  the  judp- 
ment  creditor,  Henry  MoAlmond,  and  that, 
■consequently,  stud  money,  which  was  in  the 
lujids  and  under  the  control  of  garnishee  de- 
fendant, T.  H.  Cann,  and  afterwards  de- 
posited by  him  in  the  registry  of  this  court. 
«r  BO  much  thereof  as  may  be  necessary  to 
ntisfy  the  judgment  of  said  Henry  McAl- 
oiond,  should  be  appropriated  to  the  payment 
■of  said  judtniient.  Thereupon  the  appel- 
lant excepted  to  the  third  finding  of  fact 
«nd  the  conclusions  of  law  made  and  en- 
tered by  the  court,  and  tbe  refusal  by  the 
«onrt  to  make  the  conolusions  ol  taw  sub- 
fnitted  by  the  appelant.  On  the  24th  day 
«f  November,  1899,  the  court  made  and  en- 
tered a  decree  authorizing  the  claimant  and 
inter\-ener,  G.  W.  Feaiell,  to  withdraw  from 
the  registry  of  the  court  the  31,000  therein 
■deposited  by  the  garnishee  defendant,  T.  T!. 
'Cann,  and  giving  and  granting  a  judgment 
ia  favor  of  said  claimant  and  intervener  anil 
Mid  garnishee  defendants,  and  each  of  them, 
■and  against  the  said  Henry  McAlmond,  for 
■costs  and  disbursements:  and  thereupon  the 
•aid  appellant  applied  to  the  court  for  an 
4>Tder  fixing  the  amount  of  the  appeal  and 
supersedeas  bonds  in  said  cause  in  order 
that  he  might  appeal  the  said  case  to  the 
«uprcme  court  of  the  state  of  Washington, 
and  supercede  said  judgment  and  decree: 
and  the  court  thereupon  fixed  the  bond  afore- 
«aid  at  S500.  Thereupon  the  appellant  duly 
^ve  notice  of  appeal,  as  required  by  law. 
and  tiled  an  appeal  and  supersedeas  boml 
in  the  sum  of  $500,  as  fixed  by  the  order 
■of  the  court;  and  thereafter  the  court  made 
and  entered  an  order  which  related  that, 
•SL.R.  A. 


judgment  in  the  eau«3  bavingbeen  rendered 
in  favoir  of  the  claimant,  G.  W.  Feazell,  and 

Uie  court  hnving  made  an  order  fixing  the 
supersedeas  bond  at  $500  on  application  of 
Williams  and  Jacobs,  attorneys  for  claimant, 
and  which  ordered  that  said  claimant  be  per- 
mitted to  withdraw  from  the  registry  of  the 
court  the  $1,000  deposited  by  said  T.  U. 
Cann  upon  giving  a  bond,  to  be  approved 
by  the  court,  to  Henry  McAlraond,  in  the 
sum  of  $1,000,  conditioned  to  pay  all  costs 
and  damages  he  may  sustain  by  reason  of 
titcb  withdrawal:  to  which  said  Henry  Mc- 
Almond  excepted.  On  the  28th  day  of  No- 
vember, 1899,  the  court  made  the  lollowing 
order:  "Upon  approving  and  filing  bond 
herein  it  is  ordered  that  $500  of  the  money 
deposited  herein  be  delivered  to  G.  W.  Feaz- 
ell, or  his  attorney,  Solon  T.  Williams." 
Thereafter  there  was  filed  in  court  a  bond 
in  the  sum  of  $250,  which  was  approved  by 
the  judge,  and  thereupon  the  said  claimant 
withdrew  trotci  the  registry  of  said  court, 
and  of  the  $1,000  deposited  by  said  T.  H. 
Cann,  garnishee  herein,  the  sum  of  $500,  and 
thi9  case  comes  to  this  court  upon  tbe  ap- 
peal of  said  Henry  KlcAJmond  from  the  judg- 
ment and  decree  and  the  orders  of  the  su- 
perior court  of  King  county. 

The  findings  of  fact,  except  tbe  third,  are 
not  questioned.  The  statement  of  facts  re- 
citea  that,  "subsequent  to  Bevington's  com- 
mitment to  jail,  but  prior  to  bis  said  prelim- 
inary examination,  Q.  W.  Feazell,  the  above- 
named  intervener  or  claimant,  deposited 
with  said  justice  of  the  peace,  Cann,  the  sum 
of  S1,000  in  cash,  in  lieu  of  bail,  as  security 
for  the  appearance  of  said  Bevington  befcH^e 
said  justice  of  the  peace  for  his  preliminary 
examination."  This  is  the  only  matter  in 
the  statement  justifying  the  third  finding  of 
fact.  From  the  fact  that  the  money  was  de- 
posited by  Feazell  the  court  found  that  it 
was  Feazell's  money,  and  that  he  was  a 
friend  of  Bevingtoiu  Tbe  difference  between 
the  third  finding  of  fact  and  the  statement  is 
immaterial.  The  fourth  finding  of  fact  !■ 
to  the  effect  that  the  justice  of  the  peace  re- 
ceived the  money  from  Feazell.  and  r«- 
ceipted  to  him  for  it.  Until  the  contrary  is 
shown,  the  presumption,  under  such  circiun- 
stances,  is  that  it  was  Fea^edl's  money  tJiat 
was  deposited. 

The  second  assignment  of  error  is  based 
upon  the  conclusion  of  law  mode  by  the 
court,  and  the  third  assignment  upon  the 
refu'»al  of  the  court  to  find  the  conclusions 
ol  law  requested  by  the  appellant.  We  will 
consider  them  tc^llier.  The  appellant 
takes  the  position  that,  because  the  monei)' 
wa<;  depoeited  as  security  for  Bevington^ 
appearance,  it  became,  for  all  purposes,  Bev- 
iuLtton's  money,  and  became  subject  to  gar- 
nishment for  his  debts.  From  the  un- 
disputed findings  this  money  was  depositsd 
by  tlie  respondent  for  a  special  purpose. 
There  is  no  evidence  showing  or  tending  to 
show  that,  prior  to  its  deposit,  Bevington 
had  any  interest  whatever  in  it.  The  jus- 
tice receipted  to  the  respondent  for  It,  not 
as  the  money  of  Bevington.  but  as  the  monejr 
of  the  respondent.    Had  the  respondent  en- 


Wabhihstok  Bdpsbmx  Coobt. 


Not., 


Ur«d  into  R  recognlUDM  for  Bevingbon's  ttp- 
paarKiice,  no  one  doubta  but  tbat  on  tbe  dis- 
chaTfw  of  Ijevin^ton  Uie  recognizance  would 

be  functut  officio,  and  the  respoodent's  lia- 
bility at  an  end.  The  money  took  the  place 
o(  a  recotfnizanoe  entered  into  by  the  re- 
Epondent  tor  Devington's  appearance,  and 
waa  accepted  1^  the  justice  oi  the  peace  in 
lieu  thereof;  and  whpn  it  hod  onawcrcd  the 
purpose  for  which  it  was  placed  in  the  hands 
of  Uic  justice,  and  be  bad  no  longer  a.  right 
thereto  for  the  purpose  for  which  it  was  de- 
posited, why  should  it  not  be  returned  to  the 
respondent  r  Cert&inly,  Bevington  could 
not  maintain  ao  action  against  t^e  justice 
for  tbe  recovery  or  conversitm  of  Uie  money, 
unleBS  he  was  able  to  show  that  when  it  was 
defiosited  it  woe  his  money,  and  tJie  respond- 
ent was  only  his  a^nt.  Why,  then,  should 
the  judgment  creditor  of  Bevington  acquire 
any  greater  right  to  the  money  than  that 
possessed  by  BevingtonT  As  was  said  1^ 
this  court  in  Merwin  v.  Fov:l«r,  20  Wash. 
5B7,  60  Poc  374:  "The  material  question 
is,  To  whom  did  the  money  belong  that  was 
paid  into  courtT  .  .  .  When  the  decree 
which  waa  the  basis  of  the  transaction  failed, 
intervener  became  at  once  entitled  to  the 
money.  .  .  .  If  it  was  security  merely, 
then  the  failure  of  the  security  before  t^e 
application  of  the  money  could  be  made 
would,  upon  well -understood  equitable  prin- 
ciples, entitle  the  intervener  to  ite  retam. 
That  this  would  be  the  rule  between  the  in- 
tervener and  Fowler  [for  whose  beneSt  the 
deposit  was  made]  cannot  well  be  doubted, 
and  the  plaintiff  in  garnishment  can  claim 
no  greater  right  to  t£e  fund  than  could  his 
own  debtor  "  And  in  BelUngham  Bay  Boom 
Co.  V.  Brialxiia.  14  Waah.  173,  44  Pac.  1S3, 
this  court  says:  "Tbe  gamisher  can  get  no 
better  right  to  the  debt  garnished  than  his 
dri)tor  has:  and,  if  the  latter  has  no  right  in 
or  to  the  debt,  the  former  acquires  none  by 
his  garnishment."  The  principle  announced 
in  these  cases  should  be  applied  to  the  case 
under  consideration,  and  is  decisive  against 
the  contention  of  the  appellant. 

^e  case  of  People  em  rel.  Gilherl  v.  Loid- 
law,  102  N.  Y.  688,  7  N.  E.  910,  relied  upon 
by  appellant,  can  be  distinguished  from  the 
caae  at  bar.  In  that  case  one  Nye  waa  ar- 
rested in  the  city  of  New  York  on  the  charge 
of  assault,  and  was  heJd  to  bail  in  the  sum 
of  $300  for  his  appearance  for  trial  at  the 
court  of  special  sessions,  Gilbert,  for  Nye, 
deposited  witii  the  jusUce  $300  in  lieu  of 
ball.  Nye  was  convicted,  and  sentenced  to 
pay  a  flue  of  $250.  The  fine  was  ordered  to 
be  paid  from  the  money  on  deposit.  The 
nioncy  deposited  was  Gilbert's.  There  was 
alio  a  statute  providing  "that,  when  money 
has  been  deposited,  if  It  remain  on  deposit 
and  unforfeited  at  the  time  of  judgment  for 
the  payment  of  a  fine,  the  county  treasurer 
must,  under  direction  of  the  court,  apply 
the  money  in  satisfaction  thereof;  and  after 
satisfying  the  fine,  must  refund  the  surplus, 
if  any.  to  tbe  defendant"  The  court  held 
that  the  section  quoted  must  be  read  in  con- 
nectiou  with  the  section  authorizing  a  money 
depoait  in  lien  of  bail;  that  Gilbert,  when  he 
S3  L.  R.  A. 


deposited  the  money,  must  be  assumed  to- 
have  known  the  provisions  of  these  statutes, 
and  the  deposit  must  have  been  made  in  com- 
pliance with  tl-em;  that,  if  he  was  deprive* 
of  his  money  in  the  payment  of  the  fine,  it 
was  by  his  voluntary  act  and  imjdied  assent. 
It  was  not  held  in  that  case  that  the  money 
was  impounded  for  all  purposes,  and  that 
creditors  could  seize  it  as  the  money  of  Nye. 
The  case  of  Salter  v.  Wstner,  0  Abb.  Pr.  191,. 
does  hold,  however,  that  the  money  depos- 
ited bv  another  for  bail  of  tbe  defendant  wa» 
loaned  to  the  defendant,  and  that  loaned 
money  is  the  property  of  the  loanee,  and  wa* 
therefore  subject  to  attAcbmenL  But  in 
that  case  the  money  was  ordered  by  tho- 
court  to  be  turned  over  to  the  defendant  be- 
fore the  attachment  was  levied.  Tbe  opin- 
ion taJies  up  four  lines  of  the  report,  and  a» 
reasons,  further  than  we  have  auoted  ar* 
given  for  so  holding.  We  think  tne  rule  es- 
tablished in  Mmwin  v.  fou>l«r,  20  Wash.  687, 
56  Pac.  374,  ia  more  logical,  equitable,  and' 
just  than  that  announc^  by  the  New  York 
court.  There  is  no  statute  in  this  state  au- 
thorizing a  justice  of  the  peaoe  on  a  pre- 
liminary examination  to  accept  a  deposit  of 
cash  in  lieu  of  bail.  It  is  not  necessary  in 
this  case  to  decide  whether  he  may  or  may 
not  do  so.  The  statute  (2  Ballinger's  Anno. 
Codes  t  Statutes,  S  6S78)  allowing  defend- 
ant tb  deposit  with  the  clerk  of  Uie  court 
money  in  lieu  of  bail  applies  only  to  crimi- 
nal proceedings  in  the  superior  court.  lib 
this  case  the  justice,  without  statutory  au- 
thority, received  the  rocwe?  of  the  respond- 
ent as  surety  for  the  appearance  of  Beving- 
ton in  place  of  a  recognizance  entered  into 
W  respondent  for  Bevinrton's  ^pearance. 
When  the  purpose  for  which  the  money  haA 
been  deposited  was  served,  so  far  as  owner- 
ship is  concerned,  it  ia  as  if  the  money  haA 
never  passed  from  the  posseeeion  of  the  own- 
er. His  right  to  recover  it  immediately  at- 
taches. The  title  to  the  money  was  never 
for  a  moment  in  Hevington  foi  any  purpose. 
The  assignment  to  the  effect  that  the  court. 


eration.  As  we  have  held  that  the  money 
on  deposit  was  the  money  of  the  respondent 
the  ruling  of  the  court,  even  if  erroneous,, 
would  not  be  injurious  to  the  appellant. 

The  jwtijmmt  of  Ihe  Lower  Court  it  af- 
firmed, with  costs  to  respondent. 


K  C.  NBUFELDER,  Appl., 


MiUFKLDiB  T.  Third  Street  A  Sububbak  R.  Co. 
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far  a  kdlldlac,  bat  of  a  klad  which 
e»a  be  pnrohkaed  seDarallr  In  the 
BiKrket,  docB  not  become,  Id  lavot  of  & 
mortcasee,  part  of  Ihc  rwllf  b;  Mns  at- 
(.Bcbed  br  bolt!  and  screw*  Ca  tbe  balldlaK  lor 
tbe  pnrpoae  of  aCeadTliiE  It  while  !□  qm,  K 
It  la  not  InteQded  to  become  part  of  tbe  prem- 
laea  and  can  be  remoTed  wlttaoat  any  material 
I11J1U7  to  or  Blteiatlon  of  tbe  building. 

(December  13.  IMO.) 

APPEAL  by  plttiatift  from  a  judgment  ol 
tlia  Superior  Court  for  King  County  in 
fftror  id  defendant  in  an  a«tic»i  to  recover 
damages  for  tbe  alleged  wrongful  removal 
of  certain  Szturee  from  real  eatatOL  Af- 
firmed. 

The  fact!  are  stated  in  tbe  apiidoa. 

MtMtrs.  Morris  B.  Sholia,  Joha  P. 
B«rt,  and  Pierre  P.  Ferrj,  for  appellant: 

The  conceded  facta  bring  this  case  within 
the  class  in  which  the  rule  a*  to  flxtures  is 
moat  strongly  construed  in  favor  of  their 
becoming  a  part  of  the  leaJ  estate.  The 
ownershTp  of  tbe  land  and  of  the  machinei; 
was  common  and  absolute  at  the  time  of  the 
annexation,  and  the  respondent  has  suc- 
ceeded only  to  the  rights  of  the  mortgagor 
of  the  real  estate.  So  that  the  law  applica- 
ble is  the  same  as  it  would  have  be«i  had 
the  Western  Mill  Company  itself  removed 
this  property  and  been  sued  by  the  holder 
•f  the  mortgage  on  account  thereof. 

13  Am.  k  Eng.  Enc.  Law,  2d  ed.  pp.  697 
<rt  teg.;  1  Jones,  Mortg.  4th  ad.  fj  428,  429, 
436;  Wade  t.  Donaa  Breuini/  Co.  10  Wash. 
284,  38  Pae.  1009;  Helm  v.  Qilroy,  20  Or. 
017,  S6  Pac  851 ;  Albert  v.  Uhnoh,  180  Pa. 
£83,  36  Atl.  T4S;  Feder  v.  yon  Winkla,  63 
N.  J.  E4].  370,  33  Atl.  SBS;  Bhepaird  v.  Blot- 
torn,  06  Minn.  421,  69  N.  W.  221 ;  Cook  v. 
Condon,  6  Kan.  App.  674,  SI  Pao.  587; 
Snedtoker  v.  Warring,  12  N.  Y.  178;  Bk»- 
from  T.  Bda,  90  Ue.  1S«,  36  Atl.  106;  Hor 
tMMoJ  Bank  T.  Lovanael«r,  116  Mich.  372, 
78  N.  W.  399;  Voorheea  v.  MoOinnis,  48  N. 
Y.  276;  BiU  v.  farmvrt  A  M.  Nat.  Bank,  97 
U.  8.  460,  24  L.  ed.  1051 ;  ^oole  v.  OoooA,  9« 
N.  C.  2es,  1  8.  E.  52G;  Fitk  v.  People'*  A'at. 
Bank,  14  Colo.  App.  21,  60  Pao.  S3;  Jfer- 
ohant'i  Nat.  Bank  v.  OrMt  FalU  Opera 
Boiite  Co.  23  Mont.  33,  46  L.  R.  A.  S8S,  57 
Poc.  445;  Cooper  v.  Harvey,  41  N.  Y.  8.  R. 
fi04,  16  K.  Y.  Supp.  660;  (Troy  v.  Boldthip 
<Pb.)  17  Am.  Dec.  BSO,  and  notes;  Tread- 
«oay  V.  Bharoit,  7  Nev.  37 ;  if  erriff  ».  Judd, 
14  Cal.  65;  Rosevillt  Alta  if  in.  Co.  v.  Iowa 
Ovle\  Min.  Co.  16  Colo.  29.  24  Pac.  920. 

If e««ra,  Ba«n>(*m,  Kelleksr,  A  E^orj, 
for  respondent: 

Is  it  poHsible  to  say  that  this  machinery 
becama  part  of  the  land,  without  abandon- 
ing oltogetbar  the  line  of  previous  deciaiona 
repeatedly  announcing  during  several  years 
past  what  the  people  of  this  state  should 
regard  as  the  lawT 

Cherry  t.  Arthur,  S  Wash.  787,  82  Pae. 


744;  Ckaie  V.  Tacoma  Box  Go.  II  Wash. 
377,  39  Poc.  639;  Waahinglon  Woe.  Bank  v. 
Smith,  15  Wash.  160,  4S  Pac.  736;  Oerman 
Sav.  d  L.  80c.  V.  Weber,  16  Wash.  95,  3S  L. 
R.  A.  267,  47  Pac.  224;  Philadelphia  ilortg. 
rf  T.  Co.  V.  UilUr,  20  Waah.  607,  44  L.  R. 
A.  659,  sa  Pac.  382. 

The  entire  equipment  of  a  bos  factory,. 
though  fastened  to  the  floor  by  screws  and 
nails,  can  be  removed  from  it  aa  against  a 
mortgagee. 

Chaae  v.  Tacoma  Bom  Co.  11  Wash.  377,  39 
Pac.  639;  Oerman  Bav.  <£  L.  80c.  v.  Weber, 
16  Wash.  96,  38  L.  R.  A.  267,  47  Pac.  224; 
fhiladElphio,  MoTtg.  £  T.  Co.  v.  ifilier,  20 
Wash.  G07,  44  L.  R.  A.  559,  SB  Pac.  382. 

Fmllertom,  J.,  delivered  the  opinion  of  the- 


mortgaged  the  same  to  Myer  Lewis  ' 
a  loan  made  to  it  on  tjiat  day  by  Lewis.  The 
mortgage  was  in  Uie  usual  form  of  a  real- 
estate  mortgage,  and  the  description  of  the 
propert}'  was  ample  to  cover  everything  on 
the  mortgaged  premises  that  could  properly 
be  said  to  be  a  part  of  the  realty,  but  con- 
tained nothing  from  which  it  could  be  in- 
ferred that  it  was  intended  to  cover  the  per- 
sonal property  then  on  the  premises,  or 
which  might  thereafter  be  put  tbereon  by 
the  mortgagor.  At  the  time  of  the  execu- 
tion of  the  mortgage  there  was  a  sawmill' 
on  the  land,  having  a  capacity  of  about  45,- 
000  feet  of  lumber  per  day.  In  188S  and 
1889  the  mortgagor  erected  a  new  aawmill 
building  tbereon,  and  fitted  it  out  witJi  ma- 
chinery in  part  token  from  the  old  mill,  and' 
in  part  newly  purchased,  giving  the  new 
mill  a  capacity  of  about  100,000  feet  of  lum- 
ber per  day.  The  old  building  was  turned 
into  a  planing  mill  and  soah  and  door  fac- 
tory, and  was  fltted  out  with  the  usual  ma- 
chinery used  in  conducting  a  business  of  <^at 
character.  Subsequent  to  that  time  the 
property  was  sold  and  conveyed  to  the  re- 
spondept  herein.  The  mortgage  was  not 
paid,  and  In  189S  a  luit  to  foreclose  the  same 
was  duly  commenced  by  the  then  owner  of 
the  mortgage.  While  this  foreclosure  pro- 
ceeding was  pending,  respondent  removed- 
from  the  premises  certain  of  the  machinery 
used  in  the  sawmill  and  aash  and  door  fac- 
tory. Subsequent  thereto  tbe  real  property 
was  sold  under  a  decree  of  foreclosure  of  the 
mortgage,  and  purchased  by  tbe  mortgagee 
at  a  sum  less  than  the  amount  the  court 
found  to  be  due  upon  the  mortgage  debt. 
This  is  an  action  brought  by  the  successor 
in  interest  of  the  mortgagee  to  recover  dam- 
ages allied  to  have  beni  suffered  because 
of  the  removal  of  tbe  property,  the  conten- 
tion being  that  the  pr(q)erty  removed  was 
a  part  of  the  realty.  The  trial  court  founii 
the  following  facts :     '1  find  that  all  the  ma- 


Bank  V.  Mason  (Uaes.)  1  L.  R.  A.  3S0 :  Hope-  I 
well  Mills  V.  TauntOD  Sav.  Bank  (Hasa.)  8  L. 
S.  A.  249,  and  nats;  Binkle?  v.  Forkner  (Ind.) 
S  L.  B.  A.  SS,  and  note;  HcFadden  v.  Allen  (N. 
T.I  19  L.  B.  A.  446;  Qerman  Sav.  A  L.  Soe.  v.  | 
•3L.R.  A. 


Wpber  (Wash.)  88  L.  R.  A.  26T :  and  cbks  In 
note  to  Overman  v.  Baaser  (S.  C.)  10  L.  R.  A. 
on  page  725.  Bee  also.  ■■  to  effect  of  agree- 
ment aa  to  fliturea  on  mortgaied  premised  suo> 
eeeding  case  and  /ootaol*  cbereta. 


eOi  Wabhinqtom  Si 

chinerf  in  the  planing  niill  uid  sasb-  and 
door  factory  removed  by  the  defendant  here- 
in as  aforesaid  wan  attached  to  the  building 
by  lag  screws,  for  the  purpose  of  steadying 
it  while  in  UEe;  that  all  of  this  machinery 
was  capahte  of  being  moved  from  the  prem- 
ises without  material  injury  thereto;  and 
that  it  was  in  fact  rejnoved  by  the  defend- 
ant without  material  injury  thereto.  1  find 
that  all  the  machinery  in  the  planing  mill 
and  sash  and  door  factory,  removed  as  afore- 
said hj  the  defendant,  was  machinery  of 
common  sort  and  description;  that  it  was 
machinery  of  a.  sort  bought  and  sold  by  price 
list  and  sample,  according  to  catalogues, 
and  that  it  was  not  specially  maiie  or  de- 
BJgned  for  that  building  or  those  premises; 
that  it  can  be  used  as  well  in  any  other 
premises  of  liice  nature;  and  that  liiie  ma- 
chinery can  be  purchased  and  put  in  use 
upon  these  premises  for  the  purposes  of  a 
planing  mill  and  sash  and  door  factory  with- 
out alteration  oi  the  premises.  As  to  block 
A  Ithe  sawmill  property),  I  find  that  with 
the  exception  of  one  engine,  hereinafter  re- 
ferred to,  all  the  machinery  and  apparatus 
in  the  sawmill  thereon,  removed  as  afore- 
said by  defendant,  was  machinery  of  com- 
mon lot  and  description,  bought  snd  sold  in 
the  markets  according  to  price  list  and 
sample,  and  found  in  catalogues;  that  it 
\vas  not  more  specially  adapted  to  that 
structure  than  b>  any  other  milling  struct- 
ure; that  it  can  be  used  in  any  other  mill  aa 
well  as  in  that;  that  when  the  mill  itself 
was  built  some  of  this  machinery  was  con- 
templated, but  that  it  was  built  substantial- 
ly in  the  manner  of  any  other  sawmill;  and 
that  it  can  again  be  equipped  with  machin- 
ery suitable  for  its  purposes  without  altera- 
tion of  the  structure.  I  find,  also,  that  all 
the  machinery  on  block  A  so  removed  was 
never  intfrtided  to  become  a  part  of  the 
premises:  that  it  was  attached  to  the  mill 
structure  only  for  the  purpose  of  steadying 
it  while  in  use ;  that  it  could  be  removed 
from  the  premises  without  any  material 
damage  or  alteration  thereof.  The  machin- 
ery in  the  mill  removed  by  the  defendant 
was  in  some  cases  fastened  to  the  floor  by 
■crews  or  lag  bolts.  In  other  cases  the  ma- 
chinery wos  fastened  to  the  frame  of  the 
building  by  the  use  of  bolts  of  various 
lengths,  averaging  in  size  from  a.  half  inch 
in  diameter  to  an  inch  and  one-quarter  in 
diameter.  The  engines  in  some  instances 
uere  placed  upon  a  foundation  of  timbers 
of  several  thicknesses  or  layers.  These 
timbers  were  bolted  to  the  framework  of  the 
mill  in  some  cases,  and  were  held  together 
with  iron  bolts  extending  into  or  through 
them  so  as  to  hold  them  solidly  in  place. 
The  engines  were  bolted  to  this  foundation 
of  timbers.  In  most  if  not  all  cases  the  en- 
gine could  be  removed  by  unscrewing  the 
nuts  and  lifting  it  ofT  the  bolts,"  As  a  con- 
clusion of  law  therefrom  the  court  found 
that  the  property  taken  (with  the  exception 
of  the  engine  mentioned)  was  personal  prop- 
erty, and  entered  a  judgment  denying  the 
right  of  the  appellant  to  recover  therefor. 

The  appellant  contends  that  the  property 
53  L.  R.  A. 
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removed  was  attached  to  th«  realty  in  such 
a  manner  as  to  make  it,  especially  as  be- 
tween a  mortgagor  and  mortgagee,  k  part 
thereof,  and  has  brought  to  our  attention 
many  coses,  some  of  which,  at  least,  fully 
support  his  contention.  Tliis  question, 
hoi\'evcr,  is  no  longer  an  open  one  in  this 
state.  This  court  has  by  repeated  decisiona 
established  the  law  that  property  of  thia 
character,  attached  as  this  was  to  the  real- 
ty, is  not  a  part  thereof,  but  is  personal 
property,  and  may  be  removed  therefrom  by 
its  owner  without  incurring  liability  to  any 
person  who  may  have  a  lien  on  such  real 
property.  In  Cherry  v.  Arthur,  5  Wash. 
787,  32  Tac.  744,  the  question  was  whether 
a  planer  used  in  a  sawmill,  which  was  bolted 
to  the  floor  in  such  a  way  aa  to  keep  it  from 
moving  from  its  place  when  being  used,  was 
a  part  of  the  realty  or  was  personal  pl'op- 
erty.  In  that  case  the  court  said:  "In  as- 
certaining whether  such  a  machine  does  be- 
come part  of  the  realty,  in  favor  of  mort- 
gagees, the  rule  is  that  the  manner,  pur- 
pose, and  effect  of  annexation  to  the  freehold 
must  be  regarded.  It  a  building  be  erected 
for  a  definite  purpose,  or  to  enhance  its 
value  for  occupation,  whatever  is  built  in- 
to it  to  further  those  objects  becomes  a 
part  of  it,  even  though  there  be  no  perman- 
ent fastening,  such  as  would  cause  perma- 
nent injury  if  removed.  But  mere  furni- 
ture, although  some  fastening  be  necessary 
to  its  advantageous  use,  is  removable.  Pe- 
culiarly subject  to  this  rule  are  machinea 
which  can  b«  used  in  one  place  as  well  as 
another,  and  which  add  nothing  to  the  build- 
ing, though  tliey  may  be  of  advantage  t« 
the  business  conducted  there."  In  Chiiae  t. 
Tacoma  Boa  Co.  11  Wash.  377,  39  Pac-  630, 
the  question  was  whether  the  machinery  of 
a  box  factory  attached  to  the  land  in  sub- 
stantially the  same  manner  as  the  property 
in  this  case  was  attached  was  a  part  of  the 
realty.  After  an  extended  review  of  the 
decisions  of  courts  of  other  states,  as  well 
as  the  case  of  Cherry  v.  Arthur,  it  was  beld 
that  the  machinery,  notwithstanding  the 
manner  in  which  it  was  affixed  to  the  realty, 
still  retained  its  character  of  personalty. 
In  the  course  of  the  opinion  the  court,  after 
quoting  from  Cherry  v.  Arthur  the  para^ 
graph  above  set  out,  said;  "We  are  entire- 
ly satisfied  with  what  is  here  said  upon  the 
subject,  and  think  it  best  accords  with  rea- 
son and  modem  authority."  In  Wathing- 
ton  Nat.  Bonk  v.  Smith,  15  Wash.  160,  45 
Pac.  736.  the  machinery  in  question  was,  as 
the  record  shows,  "a  planer  and  matcher,  a 
surfacer  and  sizer,  a  gang  edger.  and  a 
double-block  shingle  machine."  The  ma- 
chines were  fastened  to  the  floor  of  the  mill 
in  which  they  were  then  being  used  by  means 
of  lag  screws  and  bolts  running  through  the 
feet  of  the  machines  into  the  floor  and  tim- 
bers of  the  mill  upon  which  they  rested. 
The  contest  was  one  between  mort^gor  and 
mortgagee,  and  one  of  the  questions  was 
whether  the  machines  formed  a  part  of  the 
realty,  or  were  personal  property.  Passing 
on  that  question,  the  court  said:  "No  gen- 
eral rule  can  be  promulgated  under  which  It 


1900. 


NBIIFELDB&  V.  ThiBD  SlIlBBI  &  SOBOBBAK  R.  CO. 


60S 


<ut  be  deternuned  whether  a  particular 
(liece  of  machinery  ia  or  in  not  a  flzture  to 
the  real  estate  with  wbich  it  is  used.  So 
many  conaiderationa  enter  into  the  deter- 
mination of  this  question  that  no  general 
rule  can  be  stated  which  will  apply  in  all 
cases.  Not  only  can  no  general  rule  be  ad- 
duced from  the  decisions  of  the  courts  which 
will  apply  to  all  cases,  but  it  will  appear 
from  an  examination  of  the  decisions  upon 
tbis  question  that  there  is  a,  great  want  of 
harmony  even  where  the  circumstances  were 
identicfj.  There  is  a  class  of  cases  which 
have  adopted  a  rule  which,  if  applied  to  the 
facts  shown  by  the  evidence  to  have  existed 
as  to  the  placing  of  this  machinery  in  the 
mill  building  in  which  it  was  used,  would 
require  us  to  held  that  such  machinery  was 
A  fixture,  and  passed  to  the  mortgagee  as  a 
part  of  the  real  estate.  A  leading  case  of 
this  kind  is  Ottumica  Woolen  Mill  Co.  v. 
HittEley.  44  Iowa,  67,  24  Am.  Rep.  710.  But 
the  learned  court  which  decided  it,  though 
apparently  well  satisfied  with  the  coneluHioQ 
to  which  it  had  come,  was  forced  to  admit 
that  a  contrary  doctrine  had  been  estab- 
lished by  the  courts  of  a  majority  of  the 
states  which  had  passed  upon  the  question. 
This  machinery  was  attached  to  the  build- 
ing in  substantially  the  same  manner  as  was 
that  in  controversy  in  the  case  of  Chase  v. 
Tacoma  Box  Co.  11  Wash.  377,  39  Pac.  639, 
and  Cherry  v.  A.rthuT,  5  Wash.  787,  32  Pac, 
744>  and  under  the  rule  announced  in  those 


cases,  which  mle  we  believe  to  be  supported 

by  the  weight  of  authority,  it  must  he  held 
to  have  been  personal  property,  and  not  such 
a  fixture  as  to  pass  to  the  mortgagee." 
This  case  also  answers  the  argument  of  the 
appellant  to  the  effect  that  a  different  rule 
applies  where  the  controversy  is  between  a 
mort^Kor  and  mortgagee  than  is  appli- 
cable wnere  the  controversy  is  between  the 
mortgagee  and  one  claiming  adversely  to  the 
mortgagor.  On  this  question  it  was  said: 
"If  the  question  as  to  the  nature  of  this 
property  had  arisen  between  the  mortgagee 
named  in  aaid  chattel  mortgage  and  the  ap- 
pellant, there  could  be  no  doubt  but  that  un- 
der the  rule  heretofore  announced  by  this 
court  it  would  he  held  to  be  personal  prop- 
erty, and  in  our  opinion  the  rule  was  not 
changed  by  the  fact  that  the  question  waa 
raised  between  the  parties  to  the  renl-estatc 
mortgage."  Further,  on  the  question  what 
will  in  this  state  be  ccMisidered  personal 
property,  see  German  Sav.  it  L.  8oc.  v. 
Weber,  Ifl  Wash.  95,  38  L.  R.  A.  267,  47  Pac. 
224;  FUiadelphia  Mortg.  A  T.  Co.  r.  MitUr, 
20  Wash.  607,  44  L.  R.  A.  559,  56  Pac.  382. 
Concluding,  as  we  do,  that  the  case  at  bar 
falls  within  the  rule  of  these  cases,  it  is  un- 
necessary to  discuss  the  other  questions  sug- 

Tke  judgment  is  affirmed. 

DubKT,  Ch.  J.,  and  Be»«ls  and  Aa- 
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■Ueadnotei  by  Maiishall,  J. 
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corporated Into  tbe  real  estate  of  tbe  latter 
as  a  permanent  Improvemect  tbereof.  such 
realty  being  enciimbered  by  mortgage  and  tbe 
mortgagee  not  being  a  party  l<    ■ 
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APPEAL  by  defendant  from  a  judgment  of 
the  Waukesha  County  Court  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  conversion 
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Btatemeiit  bj  ll>nb«ll,  J.: 

Action  for  a  wrongful  converaion  of  por- 
aonal  propertj.  The  trial  was  b;  the  court. 
TbB  Undines  wre  to  the  ^Mt  that  in  1894 
plaintiiT  sold  and  deVivereA  to  Ann  T.  Shurta 
a  No.  200  Puller  &,  Warren  hotrsur  furnace 
and  the  necess&r^  connections  for  use  in 
beating  her  dwelling  house,  and  caused  the 
same  to  be  set  up  therein  under  a  contract 
guaranteeing  the  capadtj  thereof  to  heat 
such  house  to  a  speci&c  tttnporature  under 
fpecifled  conditions,  and  providing  tliat,  in 
the  event  of  a  fajture  ho  to  do  and  notice 
thereof  to  plaintiff,  it  should  have  tlie  op- 
tion to  make  the  plant  do  the  work  guaran- 
teed or  remove  the  same,  plaintilT  refundiiig 
anj  mone;  that  mair  have  been  paid  there- 
on. Mrt.  Shurte  claimed  that  the  property 
failed  to  fulfil  thd  guaranty.  She  gave 
plalntifT  notice  thereof  and  that  she  would 
not  accept  or  pay  for  the  apparatus.  Plain- 
tiff then  endeavored  to  remedy  the  alleged 
insufficiency,  but  failed,  whereupon  Mrs. 
Shurts  refused  to  accept  the  appu-atus  and 
offered  to  return  it^  Plaintiff,  claiming  that 
tbe  plant  was  as  good  as  guaranteed,  sued 
to  recover  the  purdiaae  price  thereof  and  to 
enforce  such  recovery  under  the  lien  laws  of 
ttie  state  because  tt  was  incorporated  with 
and  a  part  of  the  real  estate  on  which  it  was 
located.  Judgment  was  rendered  in  favor  of 
Mrs.  Shurta  because  the  sale  contract  had 
been  rightfully  rescinded  on  the  ground  that 
tbs  plsjit  wholly  failed  to  como  up  to  the 
guaranty.  When  the  plant  was  put  in  place 
tiiere  was  a  Teal-eatat«  mortgage  on  the 
house.  Before  the  final  determination  of 
the  action  against  Mrs.  Shurts  such  proceed- 
ings were  duly  ta^en  to  enforce  such  mort- 
gage that  defendant  heredn  became  the  own- 
er of  the  property  as  purchaser  at  the  for*- 
cloflure  saie,  and  is  still  such  owner.  The 
plant  never  became  a  part  of  the  bnilding 
in  which  it  was  located  so  but  that  it  could 
be  removed  without  material  injury  tjiereto. 
Seasonably  after  the  decision  aforesaid, 
plaintiff  asserted  its  right  to  the  plant  as 
personal  property,  and  before  this  action 
comineaced  demanded  of  defendant,  who  was 
then  in  possession  of  the  re«l  estate,  the 
right  to  sever  such  plant  therefrom  and  re- 
move it,  which  was  refused.  The  value  of 
the  furnace  and  its  connections  is  |180. 

upon  such  findings  judgment  was  ren- 
dered in  plaintjff's  favor  and  defendant  ap- 

Mettn.  TvUk*  A  I^eknej,  for  appe- 
lant: 

In  the  former  action  concerning  this  same 
furnace  the  plaintiff  had  elected  to  treat  the 
sale  of  the  furnace  as  a  complete  transfer  of 
the  title  thereof  to  Mrs.  Shurts,  had  elected 
to  waive  its  conditional  right  under  the  con- 
tract to  reclaim  such  property  by  suing  for 
the  purchase  price,  and  had  elected  to  treat 
the  furnace  and  its  oonnections  as  a  fixture 
in  this  dwelling  house.  Either  one  of  these 
elections  by  the  plaintiff  in  its  former  action 
is  fatal  to  its  claJm  for 
at  bar. 


BM;  Comow  V.  Littlt,  IIS  N.  T.  3S7,  C  L.  B. 
A.  093,  22  N.  E.  340 ;  Smith  T.  Waggoner,  6» 
Wis.  161,  6N.  W.  5B8. 

Having    elected    to   affirm   the    sale,    the- 

tIaintitT  cannot  notr  be  heard  to  rescind  it. 
ts  election  was  final. 

Conroie  v.  Little,  US  N.  Y.  387,  5  L.  R. 
A.  093,  22  N.  E.  346;  Cromplon  v.  Bench,  6S 
Conn.  iS,  18  L.  U.  A.  187,  26  Atl.  446. 

Tlie  furnace  in  question,  wtth  its  pipee, 
stacks,  registers,  and  connections  is  now,  as 
it  at  all  times  baa  been,  a  fixture  in  this 
dwelling  house. 

Having  regard  for  tlie  purpose  and  neces- 
sity for  which  the  furnace  and  its  connec- 
tions were  employed,  the  physical  annexa- 
tion of  the  same  to  the  building,  and  the  in- 
tenUon  of  the  plaintiff  at  the  time  it  made 
such  annexation,  the  furnace  in  question, 
with  its  connections,  pipes,  and  ragist«r% 
under  Mi»  later  and  betl«T  authorities,  con- 
atltutea  a  fixture. 

QuTuierson  v.  Bioartkovt,  104  Wis.  180, 
80  N.  W.  4eC;  j9<oclbio«II  v.  Campbell,  3» 
Conn.  302,  12  Am.  R«p.  393;  Turner  v. 
Wenttrorth,  US  Mass.  469;  Ooodin  v.  Et- 
leardavUle  BaU  As*o,  6  Mo.  App.  280;  Alien 
V.  Uooncy,  ISO  Mass.  165;  United  Stater 
Sat.  BanJfc  v.  Bonaoim,  33  Neb.  820,  61  N. 
W.  233 ;  Cooke  v.  MaNeU,  49  Mo.  App.  81 ; 
1  Kerr,  Real  Prop.  p.  130;  Phillips.  Mechan- 
ics' Liens,  {  177. 

Hie  plaintiff  has  eatomed  iterif  from  now 
denying  Uiat  the  allegea  personal  property 
is  a  fixture. 

Smith  T.  Waggoner,  SO  Wis.  161,  0  N.  W. 
668. 

The  plaintiff  having  heretofore  claimed 
and  averred  that  it  sold  and  delivered  thia 
furnace  to  Mrs.  Shurta,  and  having  refused 
to  put  the  funubce  in  proper  shape  or  take 
it  out  when  requested  ao  to  do,  having  in- 
sisted that  i1«  oontract  of  sale  was  lolly 
performed,  and  having  demanded  payment 
of  purchase  price,  cannot  be  heard  to  say, 
in  this  action,  that  it  was  the  owner  and  en- 
titled to  the  immediate  posseasion  of  saJi 
furnace,  pipes,  etc.,  at  the  time  of  the  CMn- 
mencement  of  this  action. 

Ibid.:  Conroio  v.  lAtlle,  IIS  N.  Y.  387,  & 
L.  R.  A.  6B3,  22  N.  E.  346;  Crompton  y. 
Beach,  02  Conn.  25,  IB  L  H.  A.  1B7,  25  Atl- 
440;  Connihan  v.  Thompton,  111  Mass.  272; 
Kramey  Mill  A  Elsoator  Co.  y.  Union  P.  R. 
Co.  07  Iowa,  710,  00  N.  W.  1069;  Richard* 
V.  Bohreiber,  C.  <£  W.  Co.  98  Iowa.  422,  07 
N.  W.  689;  McLean  v.  Fieke,  94  Iowa,  283, 
62  N.  W.  7S3;  Klooow  v.  Patten,  93  Iowa, 
432,  81  N.  W.  928;  Lairrence  v,  McKeni,ie. 
88  Iowa,  432,  66  N.  W.  506;  Wilton  v.  WU- 
3on,  30  Ohio  St.  366;  While  v.  White,  08 
Vt.  101,  34  AO.  426. 

The  defendant  in  this  action  succeeded  to 
nil  the  Tights  of  the  former  defendant,  Ann 
T.  Shurta,  in  the  dwelling  house  and  prem- 
ised where  this  furnace  is  located,  by  pur- 
chase at  a  mortgage  foreclosure  sale  of  said 
premises,  and  be  oould  no  more  unlawfully 
convert  this  furnace  to  Us  own  use  than 
could  Mrs.  Shurts. 

7erry  v.  Uvnger,  121  N.  Y.  ISI.  8  L.  R. 


tHl. 
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A..  21S,  21  K.  E.  272;  Woodiit  r.  Olemont, 
32  lowm,  280. 

The  plaintiff  had  ita  d»7  in  court  in  bh 
AOtion  to  recover  th«  purchaae  price  of  this 
furnace,  uid  by  bringing  auch  action  it  elect- 
-ed  to  afHrm  tlu  uie,  and  paued  tlia  title  to 
the  defendant  in  the  action. 

White  T.  White,  88  Vt.  lei,  34  AU.  426) 
•Crompton  r.  Btack,  62  Camn.  £fi,  18  Ii.  R. 
A.  187,  26  Atl.  M6;  Canrow  t.  I«ttl«,  116 
N.  Y.  387,  fi  L.  R.  A.  693,  22  N.  E.  346;  Oar- 
^U  V.  Aether*,  102  Wia.  430,  78  N.  W.  604; 
Bigelovr,  Estoppel,  cJiap.  IB,  p.  662;  Wel>- 
Mer  V.  i'Aomw  In*.  Co.  36  Wia.  67,  17  Am. 
Kep.  470 ;  Cannon  v.  Home  Ine.  Co.  63  Wia. 
.593,  H  N.  W.  11 ;  Kaehlar  -r.  Dobberjiuhl,  60 
Wis.  261,  18  N.  W.  S4I;  Evana  v.  £nlo«,  64 
Win.  671,  26  N.  W.  170;  ffofrett  t.  Landry, 
74  Wis.  ISl,  42  N.  W.  247;  Orook  t.  FirMi 
X<U.  Bank,  S3  Wia.  32,  62  N.  W.  1131; 
Kidder  v.  A'ntghta  Temptart  d  M.  Life  7n- 
■demnity  Co.  94  Wis.  S38,  69  N.  W.  384; 
J'raney  t.  WoMwatota  Park  Oo.  99  Wis.  40, 
74  N.  W.  648;  Raamuaen  v.  Sauj  York  L. 
Jng.  Co.  SI  Wis.  81,  64  N.  W.  301. 

A  party  may  not  talie  oontrodictoiy  poei- 
tions ;  and  where  he  has  a  right  to  chooae 
-one  of  two  modes  of  redreea,  ai^  the  two  are 
Ml  tncoQsietent  that  the  aatertion  ol  one  in- 
volve* the  negation  or  repudiation  of  the 
■other,  his  deliberate  choice  of  one  will  pre- 
clude him  thereafter  from  going  back  and 
electing  again. 

Thompson  y.  Hoteard,  31  Mich.  309; 
rhotmu  T.  Wait,  104  Mich.  201,  82  N.  W. 
.345 :  FaneeU  v.  Myen,  69  Mich.  179,  26  N. 
"W.  328;  Button  t.  Trader,  76  Mich.  296,  42 
H.  W.  834;  lioDonaid  ▼.  yoDonald,  67 
Mich.  122,  34  N.  W.  276;  Terry  v.  Uvnger, 
121  N.  Y.  181,  8  L.  R.  A.  218,  24  N.  E.  272; 
foiDler  V.  Bowery  Bav.  Bank,  113  K.  Y. 
-460,  4  L.  R.  A.  146,  21  N.  E.  172;  Conroio 
■<r.  Utile,  115  N.  Y.  387,  5  L.  R.  A.  693,  22 
a.  E.  346;  ItodanMtnd  y.  Clark,  46  N.  Y. 
364;  J/orria  V.  Reaford,  18  N.  Y.  652;  Kin- 
•ney  v.  Kieman,  49  N.  Y.  164;  Bank  of  Beloit 
-V.  BnUe,  34  N.  T.  473;  Bete  v.  Smiffc,  18 
3IiBC  BS,  37  N.  Y.  Sopp.  636;  Diets  v.  Field, 
17  Miac.  26,  39  N.  Y.  Supp.  2S7 ;  OampheU 
J'rinting  Prete  <E  Mfg.  Co.  v.  Walker,  43 
Hun,  440;  Tueker  t.  T'or&sU,  11  Allen,  131; 
ConntbM  y.  Thompton,  111  Masa.  272; 
•Crompton  y.  Beach,  62  Conn.  25,  18  L.  R.  A. 
187,  25  Atl.  446;  White  v.  While,  68  Vt. 
181,  34  Atl.  426;  Vaneon  y.  Jaoob,  93  Mo. 
331,  a  S.  W.  248)  Parker  v.  Panhandle  Nat. 
Jiarik,  U  Tex.  CSv.  App.  702,  34  S.  W.  196; 
jAimed  V.  Jordan,  66  Ean.  124,  3S  Pac. 
1030;  Model  Dry  Goode  Oo.  t.  North  Brit- 
«*h  £  M.  Ine.  Co.  79  Mo.  App.  660;  Bank  of 
JJanIa  F6  t.  Eaakell  County  Comrs.  61  Kan. 
785,  60  I'aa  1062;  Dyokmon  v.  Bevataon,  30 
Minn.  132.  39  N.  W.  73 ;  7  Enc.  PI.  k  Pr. 
3«4:  Kearney  MiU.  d  Elevator  Co.  v.  Cmon 
P.  R.  Oo.  97  Iowa,  718,  66  N.  W.  1059. 

ifcsitra.  WhtUflT,  Fl»nder»,  Bmltli, 
Sottum,  ft  Vllaa,  for  respondent: 

The  doctrine  of  election  of  remediea  ap- 
plies only  where  a  party  has  two  inoonsiat' 
■ent  remedies  open  to  him  on  the  facta  as  he 
undnratandH  tiiem  to  eoist  at  the  time  of  his 
supposed  electioo.  It  haa  no  application 
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where  the  party  acta  on  a  miatalcea  under- 
standing of  the  fa«ts:  and  it  has  no  force  to 
prevent  one  who  has  pursued  the  wrong  rem- 
edy upon  a  miatakett  understanding  of  the 
facta  from  afterwards  pursuing  the  right 
remedy  when  the  facto  are  ascertained. 

In  determining  whether  or  not  an  article 
ia  to  be  regardad  at  a  fixture,  the  intention 
of  the  parties  to  make  it  a  permanent  accea- 
aion  to  the  freehold  ia  tie  moat  important 
consideration. 

PeiM  Mut.  L.  Ina.  Co.  \.  Bemple,  38  N.  J, 
Eq.  676;  Roddy  v.  Briok,  42  N.  J.  Eq.  218, 
6  Atl.  806;  Foote  y.  Qooch,  06  N.  C.  285,  1 
8.  E.  525;  Von  Jieei  y.  Paoard,  2  Pet  137.  7 
Ii.  ed.  374;  Myriok  t.  Bill,  3  Dak.  284,  17 
N.  W.  268;  Ortony.  Noonan,  27  Wia.  272. 

Admissions  or  atatementa,  though  appear- 
ing in  judicial  reeorda,  estop  the  person  mak- 
ing them  from  exfriiuning  them  or  denying 
their  truth,  only  as  against  those  who  were 
parties  or  claimed  rignw  under  auch  records, 
or  who  a«ted  upon,  or  were  influenced  by, 
auch  statement*. 

Dahlman  y.  Forttar,  66  Wis.  3B2,  13  N. 
W.  264. 

It  ia  expreasij  found  that  the  removal  of 
the  furnace  will  not  injure  or  impair  the 
value  of  the  real  estate  on  which  the  mort- 
gage was  given  and  on  which  it  became  a 
lien.  This  being  so,  the  defendant,  claim- 
ing only  under  the  mortgage,  baa  no  right 
to  complain.  The  plaintiff  has  the  same 
right  in  such  caee  to  remove  the  furnace  aa 
against  the  purchaser  aa  it  would  have  had 
aa  against  the  prior  owner. 

WoIJcer  T.  Orand  Rapids  Flouring  Mill  Co. 
70  Wia.  92,  35  N.  W.  332;  Manicaring  y. 
Jmieon,  61  Mich.  117,  27  N.  W.  809;  Ger- 
man Satr.  d  L.  Soc.  v.  Weber,  16  Waah.  9S, 
3H  L.  R.  A.  269,  47  Pac.  224;  Lanaing  Iron 
d  Engine  WoTka  y.  Walker.  91  Mich.  413, 
51  N.  W.  1061;  Binkley  v.  Farkner  (Ind.) 
3  L.  R.  A.  33,  and  note;  Page  v.  Edwarde, 
64  Vt  124,  23  Atl.  017  ;  13  Am.  &  Eng.  Enc. 
Law,  p.  630]  Oenerol  Eleclrie  Oo.  v.  Tranait 
Kquipmwt  Co.  67  N.  J.  Eq.  400,  42  AU. 
101. 

JCarakaU,  J.,  delivered  the  opinion  of  the 

The  first  point  made  br  appellant  that  ia 
deemed  suBiciently  important  to  be  worthy 
of  consideration,  ia  Uiat  plain tifF,  having 
elected  to  sue  upon  the  contract  when  a  way 
waa  open  to  treat  it  a«  at  an  end  and  to 
take  the  property  in  ooutrOTeray,  was  legally 
bound  thereby,  and  that  the  trial  court 
should  have  so  held  by  diamiaaing  thia  ac- 
tion. The  rule  ia  quite  familiar  that  a  per- 
aon  cannot  have  the  benefit  of  two  inconsist- 
ent remedies  or  causes  of  action;  that  when 
there  are  such,  either  of  which  will  remedy 
the  wrong  against  him,  the  choice  of  one  for- 
ever waives  the  other.  Many  applications 
of  that  have  been  made  by  this  court.  Wor- 
rcN  T.  Landry,  74  Wis.  144,  42  N.  W.  247 ; 
Croot  V.  First  Nat.  Bank,  83  Wia.  31,  52  N. 
W.  1131;  Bank  of  Lodi  v.  Washburn  Elee- 
trio  Light  d  P.  Co.  98  Wis.  547,  74  N.  W. 
363;  Oarroll  v.  Aether*,  102  Wia.  438,  78  N. 
W.  604.    It  waa  very  recently  quite  thor- 
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kpp)f  where  a,  person,  auppoaing  he  hai  two 
e&usee  of  action  for  the  satis fa.cti<Hi  of  hii 
claim,  when  be  in  fact  has  but  one,  sues  up- 
on the  luppoRod  cause  which  has  no  exist- 
ence, BJid  It  defeated  on  that  ground!  Is  he 
under  such  circumstances  precluded  from 
suing  upon  Ihe  only  cause  of  action  which 
he  in  fact  hadT  The  proposition  of  appel- 
laut'a  counsel  ia  that,  because  plaintilf  sued 
upon  the  contract,  supposing  it  had  a  cause 
of  action  thereon,  and  was  defeated  beca.UBe 
the  contract  had  been  rightfully  rescinded  by 
defendant's  predeceeeor,  leaving  the  subject 
thereof  the  property  of  respondent,  it  must 
nevertheleas  Iom  the  same  becatise  another 
remedy  is  necessary  to  its  recovery;  that 
while  it  was  defeated  because  the  subject  of 
the  actjon  was  not  the  property  of  Mrs. 
Shurts,  it  is  in  any  erent  powerless  to  claim 
the  thing  which,  by  the  judgment  of  the 
court,  it  owns.  That  seems  to  be  unreason- 
able. If  the  doctrine  as  to  the  effect  of  an 
election  between  two  inconsistent  causes  of 
action  goes  that  far,  it  is  certainly  liable  to 
cause  great  injustice  in  some  cases.  That, 
of  itself,  without  investigation,  suggests  that 
it  does  not  go  that  far.  We  should  hesitate 
to  sustain  counsel's  theory  if  the  question 
involved  was  new,  but  it  is  noL 

The  same  seemingly  unreasonable  applica- 
tion of  the  rule,  as  regards  the  effect  of  an 
election  between  inconsistent  remedies,  aa 
that  contended  for  here,  has  been  several 
times  insisted  upwi  in  other  courts,  as  ap- 
pears from  reportad  cases,  and  aJways  un- 
successfully. In  Vofris  v.  Rexford,  IS  N. 
Y.  652,  the  circumstances  were  that  plaintiff 
sold   a   quantity  of  oat«  to  the  defendant, 

Byment  therefor  to  be  made  on  delivery. 
a  delivery  was  made  but  the  'purchase 
price  was  not  paid.  After  some  delay  the 
plaintiff  endeavored  to  rescind  the  sale  con- 
tract and  brought  replevin.  Subsequently 
he  sued  for  the  purchase  price  of  the  oata. 
On  the  trial  it  did  not  appear  that  recovery 
was  had  in  the  replevin  action  or  what  had 
become  of  the  same.  The  court  held  that 
the  mere  commencement  of  the  replevin  ac- 
tion did  not  necesaarily  preclude  plaintiff 
from  prosecuting  the  action  on  the  sale  con- 
tract: that  whetlier  there  was  an  election  of 
rnnedies  within  the  meaning  of  the  rule  on 
that  subject  depended  upon  whether  the 
plaintiff  had  in  fact  two  remedies;  that  if 
tie  had  but  one,  tlie  pursuit  of  one  that  he  did 
not  possess  would  not  bar  him  from  aubse- 
quently  resorting  to  the  one  which  he  did 
possess.  In  Kiitiiey  v.  Kieman.  49  N.  T, 
164.  the  court  stated  the  rule  in  these  words: 
"The  institution  by  a  party  of  a  fruitless 
a«tion,  which  he  has  not  tha  right  to  main- 
tain, will  not  preclude  him  from  asserting 
the  right*  he  really  posscsBes."  In  McNuU 
V.  mikins,  80  Hun,  235,  29  N.  T.  Supp.  1047, 
the  decision  waa  baaed  on  that  in  the  preced- 
ing ease  cited.  The  rule  declared  substan- 
tially fits  the  eract  facts  of  this  case.  The 
■yllabuB  state*  it  briefly  as  follows:  "An 
actitHi  brought  for  the  conTersion  of  personal 
property,  whereiD  it  waa  suocewfullj  maio- 
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tained  by  the  defendant  that  the  title  to  th» 
personal  property  alleged  to  have  been  con- 
verted was  in  him  and  in  which  judgment 
was  rendered  in.  his  favor  is  not  a  bar  to  ^ 
subsequent  action  beA-ween  the  same  parties. 
brought  to  recover  damages  for  a  breach  of 
the  contract  of  sale  of  such  property."  !» 
reaching  su<^  conclusion  the  court  used  the 
following  language  as  to  the  ctMit«ntion  of 
the  losing  party:  "The  defendants,  by  their 
contention,  succeeded  in  establishing  that 
there  had  been  an  absolute  sale,  and  that, 
therefore,  the  plaintiff  had  mistaken  her 
remedy,  and  they  cannot  now  set  up  the- 
Judgment  which  thev  then  obtained  to  pre- 
vent the  plaintiff  recovering  the  purchase- 
price  of  the  property  which  they  formerly 
urged  and  established  was  sold  to  them  by 
her,  and  which  it  is  conceded  they  have  not 
paid  for,  and  thus  not  only  retain  the  prop- 
ortv,  but  also  the  purehaae  price."  To  th» 
same  effect  are  fie  V<im  Norman,  41  Hinn. 
404,  43  N.  W.  334;  Oould  v.  Bloigett,  e> 
N.  H.  HB. 

In  applying  the  rule  aa  regards  the  effect 
of  a  choice  between  two  inconsistent  reme- 
dies or  causes  of  a«ti(Mi,  it  must  be  kept  ia 
mind  that  there  must  be  two  such  remedies- 
or  cauHcs  of  action,  in  fact,  before  a  choice- 
can  be  made  within  the  meaning  of  the  rule. 
A  misconception  of  remedies  should  not  be- 
mistaken  for  an  election  between  inconsist> 
ent  remedies.  Here  there  was  no  remedy  up- 
on the  contract.  Mrs.  Sburta  recovered  of 
appellant  upon  that  ground.  Such  recovery 
effectively  answers  the  suggestion  that  the- 
resort  to  the  supposed  remedy  stands  in  the 
way  of  insisting  upon  the  only  remedy  plain- 
tiff had.  Not  only  is  plaintiff  not  bound  as 
having  made  an  election  of  one  of  two  in- 
conaiatent  remedies,  but  Mrs.  Shurtf,  and 
appellant  claiming  under  her,  are  estopped 
by  the  former  judgment  from  aeaerting  to- 
the  contrary  or  that  the  property   in  dis- 

tiute  was  not  the  property  of  respondent,  at 
east  as  between  it  and  Mrs.  Shurts,  and  as 
between  it  and  the  appellant  unless  the  fact 
he  otherwise  because  as  against  htm  the- 
heating  plant  became  a  part  of  the  real  es- 
tate and  passed  to  him  under  the  foreclosiire- 

So,  as  between  Mrs.  Shurts  and  respond- 
ent, the  heating  plant  is  personal  property, 
notwithstanding  its  physical  annexation  to- 
the  building  it  was  designed  to  heat.  Tim 
plant  was  not  simply  set  up  in  Mrs.  Shurts' 
building  on  trial.  It  was  actually  sold  ajid 
delivered  to  her  and  placed  in  her  building 
to  remain  there  as  an  improvement  thereof, 
subject  to  the  guaranty  of  its  efficiency. 
The  parties  were  competent  to  preserve  its- 
character  as  personalty,  between  themselves. 
That  does  not  admit  of  a  question.  Bmith 
V.  Waggoner,  60  Wis.  155,  6  N.  W.  588 : 
Fitzgerald  v.  Anderaon.  81  Wis.  341,  51  N. 
W.  S54;  JECeefe  v.  furlong,  00  Wis.  219.  79 
N.  W.  1110.  They  accomplished  that, 
though  the  relations  of  vendor  and  vendee 
between  them  were  not  severed  by  resorting- 
to  the  contract  in  that  regard,  but  by  th* 
use  by  Mrs.  Shurta  ot  her  remedy  for  th* 
breach  oi  warranty. 
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Did  tha  heatiizg  plsjit  become  a,  fixture  ag 
to  the  mortgageet  That  ie  the  important 
question,  l^at  there  was  an  intent  on  tha 
|HUt  of  respondent  find  Mrs.  Shurts  that  it 
■honid  be  incorporated  into  and  made  a  part 
ot  the  building,  subject  to  the  right  of  the 
former  to  reclaim  tne  Bame  in  case  of  ino' 
bilitj  to  make  the  apparatus  do  the  work 
(uaranteed,  is  unquestioned.  As  before  id- 
dicated,  the  i^ntract  of  Bale  contemplated 
{Ai^ical  annexation  of  the  plant  to  and  in- 
corporation of  it  with  the  Duildin^  it  was 
designed  to  heat  as  a  permanent  improve- 
ment thereof,  reserving  the  right  to  remove 
it  aa  a.  mere  security  a^inet  losing  the 
property  aa  well  as  the  pay  for  it  if  it  failed 
to  satisfy  the  warranty.  All  the  essentials 
to  change  Liie  chattel  character  of  the  prop- 
erty to  ren.1  estate  were  aatiafied,  vii:.:  phy- 
sical anDexAtioD  of  one  to  the  other,  adapta- 
tion of  the  improvement  to  the  use  to  which 
the  realty  was  devoted,  and  intent  of  the 
person  causing  the  annexation  to  maJce  a 
permanent  improvement  of  the  freehold. 
Tvler,  Fixtures,  114;  Qanderaon  v.  Svxu'- 
(ftoul,  104  Wis.  180,  80  N.  W.  465.  The  re- 
lationa  between  the  parties  after  the  plant 
was  set  up  were  aubatantiallj  the  same  as 
they  would  have  been  had  respondent  sold 
it  under  an  agreement  that  the  title  thereto 
should  not  pasB  to  the  vendee  till  it  was  paid 
for,  and  if  payment  was  not  made  reapond- 
ent  should  have  the  right  to  remove  it  from 
the  building,  doing  no  moie  injury  thereto 
til  an  necessary.  Counsel  for  appellant 
claim  that  personal  property  incorporated 
into  mortgaged  realty  uader  such  ciroum- 
stances,  and  without  the  mortgag^»  being  a 
party  to  the  transaction,  becomes  a  part  of 
the  mortgage  security,  and  cite  many  au- 
thorities to  support  tliat  view.  Counsel  for 
.respondent  claim  that  in  such  ctrcumstancps, 
where  the  accession  can  be  severed  from  the 
realty  without  injury  to  the  latter  or  to  the 
value  of  the  security  for  the  mortgage  debt 
aa  it  stood  before  the  improvement  was 
made,  the  sajne  character  is  impressed  upon 
the  accession  a.^  between  the  vendor  and  the 
mortgagee  as  between  the  vendor  and  mort- 
gBRor;  in  other  words,  that  it  does  not  be- 
come real  estate,  and  may  be  severed  from 
the  realty  and  removed  without  invading 
the  rights  of  the  mortgngee.  The  learned 
trial  court  »o  held  and  there  is  ample  au- 
thority to  support  that  view,  to  some  of 
which  counsel  for  respondent  have  referred 
m.  The  difficulty  is  that  there  are  two 
well-defined  doctrines  on  the  subject,  one 
being  directly  opposed  U>  the  other.  In 
many  jurisdictions  the  doctrine  contended 
for  by  appellnnt's  counsel  ;H-evniIs,  and  in 
many  others  that  contended  for  by  respond- 
ent's counsel  prevails.  The  former  view  is 
maintained  by  the  following  of  the  numer- 
ous authorities  that  might  be  cited:  Miller 
V.  VfiUon,  71  Iowa,  810,  33  N.  W.  128 ;  Clary 
▼.  Owen.  15  Gray,  522 ;  Piarce  v.  George,  108 
MaM.  78,  II  Am.  Rep.  310;  Smith  Paper  Co. 
V.  Servin,  130  Mass.  511;  Bouihbridge  8(tv. 
Bank  v.  Mason,  147  Mass.  500,  1  L.  R.  A. 
3S0,  tS  N.  E.  406;  Meagtier  v.  Bayea,  152 
Mass.  228,  25  N.  E.  105;  Watertovm  Steam 
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Engine  Co.  v.  Daoia.  5  Houst.  (Del.)  102; 
Hovjkinn  V.  Hersry,  86  Me.  304,  30  Atl.  14; 
McFadden  v.  Allen,  134  N.  Y.  48B,  19  L.  R. 
A.  440,  32  N.  E.  21.  The  later  view  is  as 
flrmly  maintained  by  the  following  ot  many 
authorities  that  might  be  mentioned:  Cauip- 
hell  v.  Eodiy,  44  N.  J.  Eq.  244,  14  Atl.  279; 
Binkletj  v.  Forkner,  117  Ind.  185,  3  L.  R.  A. 
33,  IB  N.  B.  753 ;  Hill  v.  Sev/ald.  53  Pa.  271, 
01  Am.  Dec.  200;  CHppen  v.  Morrison,  13 
Mich.  23;  Belvin  v.  Raieigh  Paper  Co.  123 
N.  C.  138,  31  S.  E.  655;  Qerman  Stwi.  d  L. 
8oc.  V.  Weber,  IB  Wash.  85,  38  L.  R,  A.  2G7, 
47  Pac.  224;  Korthteeatem  Mut.  L.  Ina.  Co. 
V.  Oeorge,  77  Minn.  319,  70  N.  W.  1028,  1064. 

In  Clary  v.  Omen,  15  Gray,  522,  the  Mas- 
sachusetts court,  spesJcing  by  Mr.  Justice 
Eooj:,  said :  "We  think  it  is  not  in  the  pow- 
er of  the  mortgagor,  by  any  agreement  made 
with  n  third  person  after  the  execution  of 
the  mortgage,  to  give  to  such  person  the  right 
to  hold  anything  to  be  attached  to  the  free- 
hold, which  as  between  mortgagor  and  mort* 
gagee  would  become  a.  part  of  the  realty." 
In  Meagher  v.  Bayea,  152  Mass.  228,  25  N. 
E.  105,  the  same  court  said  that  a  building 
put  on  mortgaged  land  and  annexed  to  it  in 
the  UK\ial  way,  without  the  mortgagee  being 
a  party  to  the  transaction,  became  a  part 
of  the  mortgage  security  notwithstanding  an 
agreement  between  the  owner  of  the  build- 
ing and  the  mortgagor  that  it  should  remain 
personal  property  with  the  right  of  such 
owner  to  remove  it,  and  that  the  purchaser 
of  the  land  at  the  foreclosure  sale  became  the 
owner  o*  such  building,  though  he  bought 
with  notice  of  such  agreement.  In  Haickina 
V.  Rersey,  the  supreme  court  of  Maine,  speak- 
ing by  Mr.  Justice  Whitehouae,  said: 
"When  m-Tchinery  is  sold  and  placed  in  a 
building  for  the  purpose  of  making  it  avail- 
able as  a  manufactory  and  permanently  in- 
creeping  its  value  for  occupation,  an  agree- 
ment between  the  seller  and  buyer  that  the 
title  shall  remain  in  the  former  until  it  is 
wholly  paid  for,  will  not  bind  or  affect  the 
mortgagee  of  the  realty  without  notice,  and 
such  ma<:hinery  will  pass  to  the  mortgagee 
as  a  part  of  the  realty." 

On  the  other  hnnd,  in  Qerman  Sav.  £  L. 
Son.  V.  Weber.  Ifi  Wash.  05,  38  L.  R.  A.  267, 
47  Pac.  294,  the  supreme  court  of  Washing- 
ton said  that  material  sold  and  used  in  the 
construction  of  a  building  located  upon 
mortjfBged  real  estate,  under  an  agreement 
with  the  mortgagor  that  the  seller  shall  re- 
tain the  title  to  such  material  till  paid  for, 
with  the  right  to  remove  the  same  in  case  of 
nonpayment,  does  not  become  a  part  of  the 
building  and  realty  so  that  the  mortpafl;e  lien 
will  attach  thereto  as  against  the  seller,  if 
such  material  can  he  removed  from  the 
building  without  injury  thereto.  Similar 
language  was  used  by  the  Minnesota  court 
in  N orthirestern  .Ifuf.  L.  Ins.  Co.  v.  George. 
77  Minn.  310,  79  N.  W.  1028,  1064.  where  it 
was  held  that  an  apparatus,  which  formed  a 
necessary  part  of  a  cold-stornge  plant  and 
was  attached  to  the  storage  building  subae- 
quent  to  the  execution  of  a  mortgiige  there- 
on, under  an  agreement  between  the  vendor 
of  the  apparatus  and  the  mortgagor  that  the 
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former  dinnld  retain  the  title  thereto  til)  it 
should  be  paid  [or,  and  have  the  ri^ht  to  re- 
move the  same  in  case  of  default,  did  not  be- 
come a  part  of  the  mortgaged  realty,  but  re- 
mained peraonal  property  during  the  exist- 
ence of  the  condition,  as  against  both  mort.- 
gagor  and  mortgagee,  since  ita  removal  from 
the  building  to  which  it  was  atta';hed  was 
»ho«ni  to  be  practical  without  injuring  auch 
building  or  the  value  of  the  mortgage  se- 
curity aa  it  existed,  before  the  apparatus 
was  placed  therein.  The  other  cases  cited 
to  that  docti-ine  are  to  the  same  ^ecL 
Probably  the  leading  case  on  the  subject  ia 
■Camfibell  v.  Koddy,  44  N.  J.  Eq.  244,  where 
the  two  doctrines  are  discussed  at  great 
lengtli. 

The  rule  that  a  contract  between  a  mort- 
gagor of  real  estate  and  his  vendor  of  chat- 
tela,  to  be  and  which  are  actually  wrought 
into  Euch  real  estate  aa  an  improvement 
thereof,  will  preserve  the  chattel  character 
of  the  accession,  does  not  militate  against 
the  mortgage  attaching  thereto  as  a  part  of 
the  security  if  the  mortgagee  is  not  a  party 
to  such  agreemettt,  is  referred,  for  its  orig- 
inal support  in  thia  country,  most  generally 
to  the  supreme  court  of  Massachusetts,  and 
it  is  sometimes  called  the  lilassachusetta 
rule.  If  it  applies  to  thia  case,  the  findiog 
that  it  is  practicable  to  remove  the  heating 
j)1ant  from  the  appellant's  building  is  immO' 
terial,  and  the  judgment  appealed  from  is 

it  seems  that  this  court  adopted  the  80- 
'Called  Massachusetts  rule  at  a  very  early 
day,  in  Frankland  v.  Moulton,  6  Wis.  1, 
where  the  opinion  was  delivered  by  Chief 
Justice  Wliiton,  citing  Winttmo  v.  Mer- 
oltanta'  Itu.  Co.  4  Met,  308,  3B  Am.  Dec,  388; 
■Corlxfl  V.  McLagva,  29  Me.  IIS,  and  Butler 
V.  Page,  7  Met.  40,  89  Am.  Dec,  757.  The 
circumstances  in  the  Frankland  Cite  were 
that  machinery  was  sold  to  the  owner  of  the 
real  property  while  it  was  encumbered  by  an 
equitable  mortgage,  to  be  attached  to  such 
r^ty  as  an  improvement  thereof,  the  ven- 
dor of  the  macliinery  retaining  a  chattd, 
mortgage  interest  therein  to  secure  the  pay- 
ment of  the  purchase  money.  It  was  held 
that  the  chattel  mortgage  was  wholly  in- 
operative as  against  the  holder  of  the 
■equitable  mortgage;  that  the  agreement  be- 
tween the  chattel  mortgagee  and  mortgager, 
preserving  the  chattel  character  of  the  ma^ 
■chinerj  after  it  was  physically  attached  to 
and  had  become  an  appropriate  improvement 
of  the  building  in  which  it  was  located,  was 
■effective  only  between  the  parties  to  such 
mortgage.  In  Kendall  Ufg.  Co.  v.  Rundle, 
78  Wia.  160,  47  N.  W.  304,  a  chattel  mort- 
gage was  taken,  by  the  vendor  of  a  heating 
plant  set  up  in  a  building,  to  secure  the  pur- 
■ehase  money  of  auch  plant,  and  it  was  held 
that  the  chattel  mortgage  was  not  effective 
to  preserve  the  chattel  character  of  the  heat- 
in;;  plant  aa  against  prior  lien  claims  upon 
the  property.  The  very  opposite  was  held 
in  Campbell  v,  Roddy,  the  leading  New  Jer- 
sey case  to  which  we  have  referred,  where 
several  Massachusetts  coses  that  have  re- 
■ceived  the  approval  ot  this  court  were  re- 
.63  L.  R.  A, 


viewed  and  rejected  aa  unsound,  frankland 
V.  ,Movlton,  in  principle,  covers  the  whola 
subject  under  discuaaiou.  It  does  not  ap- 
pear ever  to  have  been  criticised  here  since 
it  was  decided,  but  has  been  repeatedly  ap- 
proved aa  stating  the  true  rule.  Bratih  v. 
Waggoner,  60  Wis.  165,  6  N.  W.  568;  Taylor 
V.  VoUint,  61  Wis.  123,  8  N.  W.  22;  KendaU 
Mfg.  Co.  V.  Rundle,  78  Wis,  150,  47  N.  W. 
364;  Bomeatead  Land  Co.  v.  Beaker,  M  Wis. 
208,  71  N.  W,  117;  Ounderaon  v.  Bwarthout. 
104  Wia,  186,  80  N.  W.  466. 


aa  indicated,  it  is  considered  that  we  are  not 
permitted  to  quefttion  it  now.  The  opposite 
doctrine  may  be  tlie  most  equitAble.  It  is 
probably  supported  by  the  greater  wraght  of 
authority  if  that  is  to  be  determined  by  the 
number  of  deciaims.  Possibly  it  may  be  by 
the  better  reasoning,  though  the  indicationa, 
it  ia  believed,  from  a  atudy  of  the  numerous 
caaea  that  have  dealt  with  the  aubiect  in  re- 
cent years,  are  that  it  iias  been  losing  rather 
than  fining  ground.  The  tendency  of 
courts  IS  to  fence  it  within  as  narrow  limit* 
as  practicable.  For  example^  in  UoFoMen 
V.  Allen.  134  N,  Y.  48B,  16  L.  R.  A.  440,  32 
N.  E.  21,  decided  in  1892,  the  Massachusetts 
rule,  so  called,  waa  adopted  in  its  entirety, 
with  the  possible  exception  ot  where  an  in- 
terest in  the  accession  to  realty  ia  reserved 
as  security  for  purchase  money.  In  all  oth- 
er cases  it  was  distinctly  said  that  a  con- 
tract between  a  mortgagor  and  a  third  per- 
son, preserving  the  chattel  character  of 
property  added  to  real  estate  as  an  improve- 
ment thereof  during  the  life  of  the  mortgage 
thereon, is  ineffective  as  against  the  mortga- 
gee unless  he  is  a  party  to  the  transaction; 
and  that  the  question  of  whether  it  can  or 
cannot  be  removed  without  injury  to  the. 
realty  is  immaterial.  What  reason  there  ia 
for  saying  that  a  contract  between  a  vendor 
of  chattels  and  a  mortgagor  of  real  estate, 
in  regard  to  the  character  of  the  former  aft- 
er being  incorporated  into  the  latter,  shall 
be  binding  on  the  mortgagee  in  one  case  and 
not  in  another,  when  the  mortgagor  is  left 
in  the  eame  position,  without  the  benefit  ot 
the  Bccesaion  to  the  realty,  in  one  case  aa  in 
the  other,  is  not  easi)^  perceived.  McFad- 
den  V.  Allen  seems  to  limit  or  overrule  some 
early  New  York  coses  cited  by  the  New  Jei^ 
ley  court  as  supporting  authorities.  The 
general  rule  stated  in  the  New  York  court 
is  in  perfect  hajmony  with  the  holdings  of 
the  Massachusetts  court.  It  is  as  follows; 
"The  lien  of  a  mortgagee  therefore  covers  all 
that  was  realty  when  he  accepted  the  securi- 
ty, and  all  accessions  to  the  realty  except 
when,  by  a  valid  agreement  to  which  he  was 
a  party,  the  character  of  chattels  is  im- 
pressed upon  the«n."  The  invalidity  of  a 
contract  h«tweeu  a  mortgagor  of  realty  ai^ 
his  vendor  of  chattels  to  be  annexed  and 
which  are  annexed  to  the  mortgaged  prop- 
erty, preserving  the  chattel  character  ot  tho 
accessinna,  has  been  recently  repeatedly 
maintained  1^  the  Federal  courts.  Fhtrtti» 
Iron-Worhn  Co.  v.  Neio  York  Security  £  T. 
Co.  28  C.  C.  A.  76,  64  U.  S.  App.  408,  83  Fed. 
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757;  Porter  t.  Pituhwrg  Beaaemer  Bteel  Go. 
120  U.  S.  M9,  30  L.  ed.  830,  7  Sup.  Ct.  Rep. 
741.  122  U.  S.  283,  30  L.  ed.  1211,  7  Sup. 
Ct  Bep.  120f:. 

In  •  New  Jersey  case  decided  in  1S9S, — 
General  Electric  to.  v.  Transit  KqiiipKicnt 
<Jo.  57  N,  J.  Eq.  480,  42  AU.  101,— a  conclu- 
•ion  WIS  reached  eontrary  to  that  of  the  Fed- 
eral Supreme  Court  in  the  case  last  above 
«it«d,  such  court's  decisirai  bung  vigorouely 
Attacked  u  pTomutgating  an  utiiouiid  doc- 
'trine.  The  diflicnlty  ia  that  the  judicial  pol- 
icy of  the  Federal  court,  indicated  in  the 
several  eaMa  cited,  and  the  other  courta  that 
■are  in  bannony  therewith,  la  one  way,  while 
tiiat  of  Uie  New  Jersey  oourt  and  others  in 
hannony  witik  its  policy  ii  the  other.  Each 
«ourt  having  adopted  a  policy  for  its  juria- 
.diction,  for  it  that  PoH^  is  the  proper  one 
■mod  the  oppocite  policy  is  unsound.  An  ex- 
pression  in  Pfccenir  Iron-Worka  Co.  v.  ??eio 
Yoik  Security  i  T.  Co.  laay  be  cited  as  indi- 
«atiDg  clearly  that,  where  the  doctrine  pre- 
vails that  the  vendor  of  chattels  to  he  atr 
tached  to  real  estate  cannot  control  their 
-character  after  the  accession  is  made,  as 
Against  the  mortgagee  of  the  realty,  by  a  con- 
tract with  the  mortgagor,  the  question  of 
whether  such  accession  can  be  severed  from 
liie  realty  without  injury  thereto  is  of  no 
4ifni  ilea  nee.  Clark,  district  judge,  in  deliv- 
■erinft  the  opinion  of  the  court  of  appeals, 
«aid;  "The  determination  of  the  caae  does 
not  depend  on  any  nnrrow  question  of  mere 
physical  injury  to  the  building  in  the  r»- 
•noval  of  tJie  machinery  placed  therein." 

Walker  V.  Crond  Bapida  Flouring  Mill  Go. 
70  Wis.  92,  35  N.  W,  332,  is  cited  to  our  atr 
ietttion  by  respondent's  counsel  with  confl- 
-dence.  bnt  we  think  it  has  no  application  fa) 
the  facts  of  this  case.  There  an  apparatus 
for  a  gristmill  was  consigned  by  the  maoU' 
facturer  to  a  contractor  who  was  engaged 
in  building  over  the  mill  for  the  owner,  with 
permission  to  set  it  up  for  trial.  There  was 
no  sale,  conditional  or  otherwise.  The  own- 
«r  of  the  apparatus  did  not  part  with  the 
title  or  have  any  intention  of  adding  the  ap- 
paratii!!  to  the  mill  as  a  permanent  improve- 
ment thereof,  conditional  or  otherwise.  If 
there  had  been  no  sale  of  the  heating  plant 
-in  question,  conditional  or  otherwise,  but  a 
mere  permission  obtained  of  Mrs,  Shurts  to 
■act  it  up  in  her  house  and  t*Bt  it,  there 
woilld  be  some  analogy  between  this  case  and 
Wolkrr  T.  Orand  Rapidg  Flouring  Mill  Go. 
■Whether  it  could  be  removed  under  such  cir- 
cumstances might  depend  upon  whether  the 
removal  would  materially  injure  the  build- 
ing to  which  it  was  attached.  The  trouble 
is  that  it  was  actUH.1]y  sold  and  delivered  to 
Mrs.  Shurts.  The  title  thereto  pnssed  to 
Jier.  She  afterwards  devested  herself  of  the 
title  BR  between  herself  and  respondent,  by 
rescinding  the  nale  contract  for  breach  of 
warranty,  as  before  indicated. 

There  appears  to  be  no  legitimate  way 
<ipcn  to  us  to  decide  otherwise  than  that  the 
trial  court  adopted  the  wrong  doctrine  in 
reaching  a  conclusion  in  this  case.  It  was 
made  U>  turn  upon  two  facts:  Firnt,  the 
lieaUng  plant  ia  personal  property  as  be- 
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tween  the  mortgagor  and  respondent  becauss 
of  the  contract  between  them;  second,  it  ia 
of  the  sajue  character  as  regards  appellant 
claiming  under  the  mortgage,  because  it 
can  be  removed  without  any  material  injury 
to  the  realty.  Those  facts  are  entirely  im- 
material, since  the  title  to  the  heating  plant 
was  vested  in  Mrs.  Shurte  and  set  np  in  her 
building  as  a  permanent  improvement  there- 
of, subject  to  the  contract  right  reserved  to 
remove  it,  as  a  mere  securi^  against  lou 
thereof  to  the  vendor  in  case  it  failed  to  sat- 
isfy the  warranty.  The  intuition  that  the 
plant  should  actually  be  incorporated  into 
the  realty,  regardless  of  the  conditional 
right  reserved,  satisfied  the  element  of  intent 
necessary  to  make  the  plant  realty  as  be- 
tween the  vendor  thereof  and  the  mortga^fee 
of  such  realty.  As  soon  as  bhe  accession  to 
the  realty  took  place,  the  mortgage  lien  at- 
tached thereto  and  could  not  thereafter  be 
removed  without  either  payment  of  tha 
mortgage  or  the  mortgagee's  consent.  Tha 
rule  stated  in  Homeatead  Land  Co.  v.  Beaker, 
flfi  Wis.  208,  71  N.  W.  117,  applies.  There 
being  no  intention  to  remove  the  chattel 
when  it  was  attached  to  the  realty,  it  passed 


although  it  was  capable  of  being  re- 
moved without  injury  to  the  building.  Mr. 
Justice  Finney,  in  so  stating  the  rule,  cited 
in  support  thereof  P'ranblond  v.  ifouUon 
and  one  of  the  leading  Massachusetts  cases. 
Tht  jiidgmmt  ia  reversed  and  the  cause 
remanded  with  directioDS  to  render  judg- 
ment in  defendant's  favor  for  costs. 


...Wla.. 
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■nbrncatlOB  to  the  rlskta  of  the 
■HSBleliulltr  aa  RKalast  the  eaa- 
tractor  had  hts  serctlea  Is  not  the  rem- 
sdj  ot  ODs  who  has  fanilshsd  msterlals  to 
enable  a  contractor  to  perform  his  contract 
la  construct  a  plant  far  ths  municipality,  t« 
secure  payment  for  such  materials  after  the 
muDlcIpallt;  has  accepted  the  plsnC  and  paid 
the  roDtractar  tberetor,  since  the  munlclpal- 
It7  has  no  claim,  havlDB  auSered  no  loss  or 


injurr 


I   aetlitB   eftn 


e  ^alutalBcd  on   ■ 
OB.      conditioned      to 


who  furnished  □ 


[horltle*  In  this  ser'k 


mnde    tor    bis    beneflt,  see   JelTersoD  t 


(Mini 


2o   L. 
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LoulsTllla  *  N,  R.  Co,  (Ky.)  38  L.  B    , 

Baiter  v.  Camp  (Cone.)  42  L,  R.  A.  S14 :  Ba- 
chnnan  v.  TUden  (N.  Y.)  44  L,  R,  A.  ITO:  Bm- 
bler  T,  Hartford  Sleim  Boiler  Inspection  h  Ina 
Co.  (X.  V,)  «  L.  R.  A.  612  :  Case  i.  HoITmaD 
(Wis,)  44  L,  It.  A,  T28 :  and  Ferris  v.  Amsrlcao 
Rrewlac  Co.  (Ind.)  B2  U  E.  A.  SOS. 
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Qot  been  paid  for,  when  tbere  li  Delther  an 
lotCDt  to  aecure  bli  clftlm,  am  any  prsmlae 
lecallT  enCorceabJe  In  bl>  laror. 
S-  Pa^'Dient  In  fall  bdA  KceeptBBt)«  of 
■  Vlant  br  n  ollr  nndrr  b.  cod  tract  for  Ita 
couHiructloD  win  release  luretleB  on  tba  con- 
tractor's bond  from  Itablllt;  under  a  coadl- 
tloQ  tbat  material!  shall  be  paid  for,  where 
the  coDtract  proildea  tbat  before  parment  I* 
made  the  contractor  ihall  preaent  receipts  In 
full  (or  all  material!  fumlabed. 

(April  0,  1001.) 

APPEAL  by  defeodant  Hurety  on  k  bond 
of  a  contractor  for  public  work  from  an 
order  of  the  Circuit  Court  for  Dodge  Coun- 
ty overruling  iU  demurrer  to  a  complaint  in 
lui  action  to  hold  it  liable  for  matariiUB  fur- 
nished to  the  contractor.     Reversed, 

Statement  by  Baideen,  J.: 

The  defendant  the  United  States  Fidelity 
t  Guaranty  Compai^  has  appealed  from  an 
order  overruling  a  demurrer  to  the  plain- 
tiff's complaint.  The  complaint  was  chal- 
lenged on  the  ground  that  there  was  a  de- 
fect of  parties  defendant,  and  that  it  did 
not  state  facta  sufGcient  to  conatitute  a 
cause  of  action.  It  appears  that  the  city 
of  Waupun  was  desirous  of  erecting  a  muni- 
cipal lighting  plant.  Bida  nere  invited, 
and  on  September  2,  1899,  a  contract  waa  en. 
tered  into  between  the  city  and  the  defend- 
ants Rockwell  t  Snyder  to  erect  the  same, 
and  have  it  fully  completed  and  ready  for 
delivery  on  or  before  November  15th  of  that 
year.  The  contract  stipulated,  among  other 
tilings,  that  the  plant  should  be  delivered 
"free  and  clear  of  all  claims  or  liens  for 
labor  performed  or  materials  furnished  or 
otherwise,''  and  that,  before  final  payment 
should  be  made  therefor  or  be  deemed  to  be 
due  on  said  contract,  the  contractors  should 

tiresont  to  the  city  receipts  in  full  for  all 
ftbor  performed  and  materials  furnished  in 
and  about  the  construction  and  installation 
of  the  plant.  It  also  provided  that  the  con- 
tractors  should  furnisQ  a  bond  in  the  sum 
of  $20,000,  conditioned  for  the  faitliful  per- 
formance of  the  contract  on  their  part,  and 
for  the  payment  by  them  of  all  claims  for 
materials  and  labor.  A  bond  was  given  by 
the  defendant  guaranty  company  conditioned 
thnt  the  contractors  should  "wdl,  truly,  and 
faithfully  comply  with  all  the  terms,  coven- 
ants, and  conditions  of  said  contract  on  their 
part  to  be  kept  and  performed,  according 
to  its  terms,"  subject  to  certain  provisions 
now  to  be  stated:  The  city  was  to  notify 
the  surety,  in  writing,  of  any  act  on  the 
part  of  tl<e  contractors  under  the  contract, 
which  might  involve  a  loss  for  which  the 
surety  might  become  liable,  immediately 
after  the  orcurrence  of  such  act  shall  have 
come  to  the  city's  knowledge.  In  the  event 
of  a  breach  of  any  condition  of  the  bond, 
the  surely  was  to  be  subrogated  to  all  rights 
of  the  contractors  growing  out  of  the  con- 
tract, and  all  deferred  payments  or  moneys 
thereafter  to  become  due  were  to  be  credited 
upon  any  claim  the  city  might  make  upon 
the  surety  because  of  such  breach.  An- 
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other  condition  waa  that  the  city  should  giv» 
th«  aure^  "due  notice  before  the  last  pay- 
ment under  the  contract  herein  referred  to- 
ts made  to  the  principal;  otherwise,  this  ob- 
ligation shall  be  void  as  to  any  liability  ot 
the  surety  hereunder."  The  complaint  thuk 
'  that,  in  order  to  carry  o        ' 


ing  to  $2,396.70,  which  were  used  in  the  o 
structiou  and  equipment  of  the  plant.  The 
contractors  have  fully  complied  with  thtt- 
conditions  of  the  contract  on  their  part,  eX' 
cept  that  they  have  not  paid  plaintiff's  de- 
mands and  the  claims  of  others.  The  city 
has  accepted  the  plant  and  paid  the  con- 
tractors therefor.  It  is  further  alleged  that 
the  surety  was  duly  notified  by  the  city  of. 
the  failure  of  the  contractors  to  comply 
with  the  conditions  of  their  contract  as  ta 
the  payments  of  said  claim  immediately  aft- 
er its  breach,  and  immediately  after  the  oc- 
currence of  such  breach  had  come  to  thtt 
knowledge  of  the  city,  a  copy  of  such  notice 
being  attached  to  the  complainL  The  pray- 
er tor  relief  is  that  plaintiff  be  subrogated 
to  the  rights  of  the  city  as  against  the  other 
defendants,  and  for  judgment  wiinst  tfaan^ 
for  the  amount  of  its  claim.  The  bond  ii> 
question  runs  to  the  city  of  Waupun  and 
the  state  of  Wisconsin,  but,  inasmuch  as  it 
does  not  appear  that  the  state  had  any  in- 
terost  in  the  contract  or  any  interest  in  th» 
controversy,  the  case  will  be  considered  th» 
same  as  though  the  state  was  not  a  party  t» 
such  bond. 

MeaaT».  Dnpea,  Jadfth,  Wlllard,  dC 
Wolf,  with  Ueitrt.  'Wlakler,  Flanderv 
Smith,  Bottnin,  A  Vilaa,  tor  appellant: 

The  tiond  does  not  undertake  to  Ruaranten 
payment  for  labor  and  materials  funusheA 
to  the  contractors;  and  the  surely  was  un. 
der  no  liability  to  anyone  except  the  city  oC 
Waupun  and  the  state  of  Wisconsin,  th» 
obligees  named  in  the  bond. 

IV.  IV.  Kimball  Co.  v.  Baker,  82  Wis.  629, 
22  N.  W.  730. 

The  parties  to  the  contract  acted  on  that 
assumption  when  the  city  accepted  the  plant 
and  paid  for  it  without  r^ard  to  whether 
the  claims  for    labor    and    materials    werw 

The  practical  construction  which  the  par- 
ties to  a  contract  have  placed  upon  it  is,  in 
cases  of  doubt,  conclusive  as  to  its  meaning, 

Long-Bell  Lumber  Co.  v.  Slump,  30  C.  C. 
A.  260,  57  U.  S.  App.  546,  86  Fed,  574; 
SomJers  v.  Munson,  20  C.  C.  A.  581,  45  U. 
S.  App.  32,  74  Fed.  649. 

Whatever  may  have  been  the  undertaking 
of  the  contractors,  the  surety  cannot  be  helil 
liable  to  anyone  for  their  default  under  th» 
contract  except  the  obligees  in  the  bond. 

Porter  V.  Jeffery,  26  Or.  18fi,  .17  PhC.  712, 

Assuming  that  tlie  bond  docs  guarantee 
the  payment  of  the  claims  of  ]abo:'erv  or  ma- 
terialmen, still  no  action  can  be  maintained 
upon  the  bond  by  such  claimants  under  the 
circumstances  of  this  case. 

To  enable  a  third  party  to  maintain  ais 
action  on  a  contract  to  which   he  is  not  k 
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party  the  contract  must  not  only  have  been 
nuide  for  hia  benefit,  but  such  third  party 
must  have  some  i^al  or  equitable  rights  in 

E articular  property  out  of  which  payment 
I  to  be  made,  or  some  legal  or  equitable 
daim  Bgainst  the  person  to  whom  the 
prcHniae  is  made. 

Jefferson  v.  AscH,  S3  Minn.  44S,  25  L.  R. 
A.  257,  65  N.  W.  6M;  Dtimherr  v.  Rau,  135 
N.  Y.  222,  32  N.  E.  49;  Williamion  v.  Mioki- 
gan  F.  d  M.  ln».  Co.  S6  Wis.  393,  57  N.  W. 
«;  BmbUr  v.  Bartford  Steam  Boiler  In- 
aptntion  &  Inn.  Co.  158  N.  Y.  431,  44  L.  R. 
A.  612,  63  N.  E.  212;  DavU  T.  Clinton 
Waleru-orka  Co.  64  lovra,  69,  37  Am.  Rep. 
185,  6  N.  W.  126;  Vrootnan  v.  Turner,  O'J 
N.  y.  280,  25  Am.  Sep.  196;  Dow  v.  Clark, 
7  Gray,  198;  Rogeri  v.  Union  Stone  Co.  130 
HasB.  681,  39  Am.  Rep.  478;  Borden  v. 
Boardman,  157  Maes.  410,  32  N.  £.  409; 
Morrill  v.  Lane,  136  Mass.  03. 

A  city,  in  contracting  for  a  work  of  this 
kind,  acts  purely  in  its  private,  and  not  at 
•11  in  its  public,  capacity. 


37G,  25  U.  S.  App.  leo,  60  Fed.  140;  IIU- 
tutis  Trugt  &  Sav.  Bank  v.  Arkansas  City,  34 
L.  R.  A.  S18,  22  C.  C.  A.  171,  40  U.  S.  App. 
257,  76  Fed,  271 ;  WiUit  v.  Wyandotte  Coun- 
ty Comrs.  30  C.  C.  A.  446,  68  U.  S.  App.  665, 
86  Fed.  872 :  CtmnnnaCi  t.  Cameron,  33  Ohio 
St.  339;  Slate  e.t  rel.  Qrtat  FalU  Water- 
work*  V.  Great  Fallt,  19  Mont  618,  49  Pac. 
16. 

The  city  had  no  auUiority  or  power  to  en- 
i«r  into  such  a  guaranty  for  the  benefit  of 
tbird  parties. 

Breen  v.  Kelly,  46  Minn.  352,  47  N.  W. 
1007;  Park  Bros.  £  Co.  v,  8yke»,  67  Minn. 
163,  69  N.  W.  712;  Becker  v.  Keokuk  Water- 
«wfc«,  79  Iowa,  419,  44  N.  W.  694. 

Assuming  that  the  bond  in  question  con- 
tains a  guaranty  for  the  payment  by  the 
contractors  for  labor  and  materials  sup- 
plied under  the  contract,  the  respondent  to 
maintain  an  action  on  the  bond  must  still 
show  that  such  guaranty  of  payment  for 
labor  and  materials  was  intended  primari- 
ly and  exclusively  for  ita  bmeflt  and  that 
<n  others  of  it*  class. 

Treat  v.  Stanton,  14  Conn.  446;  Meeo\  v. 
Enaign,  49  Conn.  191,  44  Am.  Rep.  225; 
German  Stale  Bank  v.  Korthieeetern  Water 
4  Light  Co.  104  Iowa,  720,  74  N.  W.  635; 
Chung  Kee  v.  Davidton,  73  Cal.  522,  15  Pac. 
100;  Wright  v.  rerry,  23  Fla.  100,  2  So.  8; 
Markel  v.  Western  U.  Teleg.  Co.  10  Mo.  App. 
BO;  Lake  Ontario  Shore  R.  Co.  v.  Curtis*, 
80  N.  Y.  222;  Wheat  v.  Rice,  97  N.  Y.  296; 
Dumherr  v.  Rau,  135  N.  Y.  219,  32  N.  B. 
49;  5im«on  v.  Broton,  68  N.  Y.  356;  Farlin 
r.  HaU,  2  N.  D.  473,  52  N.  W.  405. 

It  does  not  appear  from  the  complaint 
tliat  the  plaintiff  ever  accepted,  knew  of,  or 
assented  to,  the  alleged  provisions  in  the 
contract  for  its  benefit  until  after  such  pro- 
v]iIona  had  been  practically  rescinded  by  the 
acceptance  of  the  plant  and  payment  there- 
for by  the  city,  without  requiring  tlie  claim 
of  the  plaintiff  or  any  similar  clalniB  to  be 
paid. 
ML.K  A. 


of  a  contract  made  between 


a    good    defense 
brought  thereon  by  such  third  party. 

Basaetl  v.  Hughes,  43  Wis.  310;  Putney 
T.  Famham,  27  Wis.  187 ;  Davis  v.  CaUoicay, 
30  Ind.  112,  95  Am.  Dec.  670;  Emmitt  v. 
Brophy,  42  Ohio  St.  82 ;  Trimble  v.  SlTOther, 
25  Ohio  St.  378;  Brewer  v.  Maurer,  38  Ohio 
St.  554,  43  Am.  Rep.  43fl ;  Crowell  \.  Hospi- 
tal of  Saint  Barnabas,  27  N.  J.  Eq.  650; 
Ridge  v.  Olmstead,  73  Mo.  578;  Wheat  v. 
Rice,  97  N.  Y.  296;  Durham  v.  Bisckof,  47 
Ind.  211;  Strayhom  v.  Webh,  47  N.  C.  (2 
Jones  L.)  199,  64  Am.  Dec.  580;  While  r. 
Hunt,  04  N,  C.  496;  ffosielter  v.  Bollinger, 
117  Pa.  606,  12  Atl.  74] ;  Dunning  v.  Leamtl, 
86  N.  Y,  35,  39  Am.  Rep.  617;  Croioe  t. 
Lewin,  95  N.  Y.  423. 

The  right  of  subrogation  cannot  be  ex- 
tended beyond  the  rights  of  him  under 
whom  it  is  claimed. 

KtHitl  V.  Sturgea.  36  Vt  721;  Franklin 
Sou.  Bonft  v.  Taylor,  131  111.  376,  23  N.  E, 
397;  £>unn  v.  Miesouri  P.  R.  Co.  45  Mo.  Apn. 
29. 

Where  the  relief  demanded  is  equitable 
in  its  nature  the  actim  must  be  regarded  as 

Fraedrich  v.  Flieth.  64  Wis.  187,  25  N. 
W.  28;  Denner  v.  Chicago,  M.  d  Bt.  F.  R. 
Co.  57  Wis.  218,  16  N.  W.  158. 

When  a  complaint  attempts,  but  fails,  to 
state  a  cause  of  action  in  equity,  a  general 
demurrer  thereto  will  be  sustained,  not- 
withstanding it  may  contain  allegations 
which  might  be  sufficient  to  state  a  causa 
of  action  at  law. 

Ibid. 

It  waa  a  part  of  this  contract  that  the  ob- 
ligation of  the  surety  (the  appellant)  should 
be  void  unless  Uie  notice  referred  to  was 
given. 

It  was  the  absolute  right  of  the  surety  to 
■ay  on  what  conditions  it  would  be  bound. 

HetMll  Y.  Johnton,  63  Mich.  623,  30  N. 
W.  209. 

As  the  contract  was  that  the  surety  should 
only  be  liable  in  the  event  that  it  was  pre- 
viously notified,  the  complaint,  failing  to  al- 
lege that  the  notice  was  given,  is  fatally  de- 

Carberry  v.  Oerman  Ira.  Co.  51  Wis.  60S, 
8  N.  W.  408;  Foster  v.  Fidelity  4  0.  Co.  09 
Wis.  450,  40  L.  R.  A.  833,  75  N.  W,  69;  Riee 
V.  Fidelity  &  -Deposit  Co.  43  C.  C.  A.  270, 
103  Fed.  427;  2  Wait  Pr.  pp.  383.  385,  378; 
2  May,  Ins.  p.  1333,  note  6;  4  Enc.  Pt.  A 
Pr.  pp.  627,  630,  640,  653,  945;  U  Enc.  PI. 
&  Pr.  pp.  1087,  1069;  W.  W.  Kimball  Co. 
V.  Bafcer,  62  Wis.  628,  22  N.  W.  730; 
Franklin  Supers,  v.  Kirby,  25  Wis.  493. 

Messrs.  O.  E.  Hooker  and  Ela,  Oraver, 
*  OraTes,  for  respondent : 

After  the  person  for  whoee  benefit  the 
contract  Is  made  has  been  informed  of  and 
assented  to  it  the  contract  cannot  be  re- 
scinded by  the  contracting  parties  without 
his  consent. 

Baetett  v.  Bughes,  43  Wis.  319;  Curtis  r. 
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Paige,  466;  Latorence  v.  Fan,  20  N. 

When  one  person  for  a  valuable  considera- 
tion engages  with  another  (whether  by  aim- 
pie  contrut  or  by  covenant  under  seal)  to 
do  Bome  act  for  the  benefit  of  a  third  per- 
Hon,  the  latt«r  may  maiatain  an  action 
against  the  promiior  for  breach  of  the 


Baatett  v.  Hughes,  43  Wis.  319;  Sotloet 
T.  Parcher,  62  Wis.  393,  9  N.  W.  87 ;  Bough- 
ton  V.  Millnim,  54  Wis.  564,  11  N.  W,  517, 
12  N.  W.  23;  Grant  v.  Diebold  Safe  il  Lock 
Co.  77  Wis.  72,  46  N.  W.  951 ;  A'euj  Tork  L. 
Int.  Co.  V.  Bamlin,  100  Wis.  17,  75  N.  W. 
421;  Cotterill  V.  Stevena,  10  Wis.  423; 
Kimball  v.  Voyaa,  IT  Wis.  606;  Putney  v. 
Famham,  27  Wii.  167;  Balliel  v.  Saolt,  32 
Wis.  174:  JfoDoKieH  v.  lAtev,  35  Wis.  171; 
I/oiie  V.  Bailey,  68  Wis.  434,  17  N.  W.  322; 
Cook  V.  Durham,  61  Wis.  15,  20  N.  W.  670; 
Winninghoff  v.  Wittig.  64  Wis.  180,  24  N. 
W.  912 ;  Johanneg  v.  Phenia  Int.  Co.  66  Wis, 
60,  67  Am.  Rep.  248,  27  N.  W.  414;  Jone» 
v.  Foster,  87  Wia.  296,  30  N.  W.  697  ;  Ingram 
V.  Oabom,  70  Wis.  184,  36  N.  W.  304;  Lar- 
*on  v.  Coot,  85  Wis.  684,  65  N.  W.  703; 
Pulmer  v.  Wightman,  87  Wia.  673,  58  N. 
W.  1106;  Morgan  v.  South  Uilwaukee  Lake 
View  Co.  97  Wis.  27G,  72  N.  W.  837 ;  Kuhl 
v.  Chieago  it  N.  W.  R.  Co.  101  Wis.  42,  77 
N.  W.  165;  7  Am.  ft  Eng.  Enc  Iaw,  2d  ed. 
p.  106;  Jtanudale  v.  Horton,  3  Fa.  330; 
Be«ra  v.  RohiTHOn,  9  Fa.  229;  Thompton  v. 
Thotnpton,  4  Ohio  St  333;  Helms  v.  Keamg, 
40  lod.  124;  Jfwtt  V.  Borne*,  78  Ky.  606; 
Green  v.  Jforrison,  6  Colo.  18;  FollanMhee 
T.  Johnaon,  28  Mina.  311,  »  N.  W.  8SZ; 
SlariAa  v.  Oremioood,  28  Minn.  621,  11  N. 
W.  76;  Oreenwood  v.  Sheldon,  31  Mnn. 
254,  17  N.  W.  470;  nendri<ik  r.  Lindtaj/,  03 
U.  S.  143,  23  L.  ed.  865;  Second  Sat.  Bank 
V.  Orand  Lodge,  F.  &  A.  U.  08  U.  S.  123,  25 
L.  ed.  76;  LyrtKOM  v.  lAnooXn,  38  Keb.  7D4; 
67  N.  W.  631 ;  Doll  v.  Orume,  41  Neb.  666, 
59  N.  W.  806;  Eoremeyer  Plumbing  d 
Beating  Co.  v.  UoClay,  43  Neb.  649,  82  N. 
W.  60;  Sample  *.  Bale.  34  Neb.  220,  61  N. 
W.  837;  Jordan  v.  Kavanaugh,  63  Iowa, 
162,  IS  N.  W.  851;  Buntington  v.  wisher, 
27  Iowa,  276;  Bice  v.  Bavery,  22  Iowa,  470; 
Habig  V.  Jiayne,  38  Neb.  743,  57  N.  W.  539; 
Shamp  V.  Meyer,  20  Neb.  223,  29  N.  W.  379; 
Cooper  V.  Fait,  15  Neb.  516,  19  N.  W.  606; 
Siwcort  V.  Snelling,  15  Neb.  502,  19  N.  W. 
706;  flatsr  T.  Bryan,  64  Iowa,  661,  21  N. 
W.  83 :  Grant  v.  Diebold  Safe  A  Look  Co.  77 
Wis.  72,  45  N.  W.  951;  Enapp  v.  B^caney, 
50  Mich.  345,  66  Am.  Bep.  397,  23  N.  W. 
162;  Auitin  t.  SeUgman,  21  Blatchf.  506, 
18  Fed.  Rep.  519 ;  Burton  v.  Larkin,  36  Kan. 
247,  69  Am.  K«p.  641,  13  Fac.  398;  Hostet- 
ler  V.  Boilinger,  117  Pa.  606,  12  Atl.  741; 
Beailey  v.  Wcbater.  64  111.  458;  SneU  v. 
Ivet,  86  111.  279;  Eddy  v.  Roberta,  17  III. 
fiOS:  Brown  v.  Strait,  IB  111.  88;  Briatov)  t. 
lane.  21  III,  196;  Rabbermann  v.  Wiskamp, 
54  lU.  179 ;  Miliani  v.  Tognini.  19  Nev.  133, 
7  Pac.  279;  Softemerftom  v.  Vanderheyden, 
t  Johns.  139,  3  Am.  Dee.  304;  Merriman  v. 
Jfoore,  90  Pa.  80;  Bolfa  Appeal,  24  Fa.  200; 
Toionaend  v.  Long,  77  Pa.  143,  18  Am.  Rep. 
63L.B.  A. 


438;  Jualioe  v.  Tallman,  86  Pa.  147;  Treat 
V.  Stanton,  14  Conn.  445;  Burton  v.  Larkin, 
38  Kan.  246,  59  Am.  Rep.  641,  13  Fac.  398; 
£m(nit(  V.  Brophy,  42  Ouio  St.  82. 

Bardeen,  J.,  delivered  the  opinion  of  th« 

If  any  liability  exitita  on  Uie  part  of  Qia 
guaranty  company,  it  must  rest  upon  the 
fact  that  it  has  contracted  with  the  city  to 
pay  the  debt  due  from  the  contraotorg  to 
the  plaintiff.  The  demand  to  be  subrogated 
to  the  rights  of  the  city  as  against  the  con- 
tractors has  no  foundation  to  rest  upon,  ba- 
cause  it  affirmatively  appears  that  the  city 
has  accepted  the  plant  and  paid  the  contract- 
ors therefor.  The  city  has  no  claim  against 
the  surety,  because  it  has  suffered  no  loss, 
and  has  sustained  no  injury,  by  reason  of 
the  failure  of  the  contractors  to  pay  tha 
plaintiff's  claim.  By  reference  to  the  con- 
tract, it  will  be  seen  that  the  contractor* 
bound  themselves  to  furnish  a  bond,  not 
only  for  the  faithful  performftnce  of  the  eon- 
tract,  but  for  the  payment  of  all  claims  for 
labor  and  materials.  The  bond  accepted  by 
the  city  omitted  this  Utter  provision,  and 
was  conditioned  only  for  the  perfotTnance  of 
the  contract.  The  contract  was  apparently 
drawn  upon  the  theory  that  the  city  might 
be  liable  for  the  claims  of  laborers  and  ma- 
terialmen. Such,  however,  is  not  the  fact. 
In  Bumham  v.  Fond  du  Lac,  IS  Wis.  103, 
approved  in  Buf  ham  v.  ilocine,  26  Wis.  44S, 
this  court  held  that  a  municipal  corporatioD 
was  not  Hubject  to  the  process  of  garnish- 
ment. Baaing  it  upon  grounds  of  publie 
policy,  and  aa  being  in  harmony  wita  tha 
rule  just  stated,  this  court,  in  Witkinaon  t. 
Boifman,  61  Wia.  637,  21  N.  W.  816,  held 
that  statutes  giving  a  mechanic's  lien  did 
not  extend  to,  and  could  not  be  enforced 
against,  the  buildings  and  real  estate  o( 
municipal  corporations  held  for  public  use. 
The  rule  was  further  extended  in  Chapman 
Valve  Mfg.  Co.  v.  Oconto  Water  Go.  89  Wis. 
264,  60  N.  W.  1004,  by  denying  the  right  ta 
a  lien  upon  the  property  of  a  water  com- 
pany organized  for  the  purpose  and  under 
contract  with  a  cily  for  furnishing  ita 
water  supply.  The  fact  that  tiie  city  ex- 
pressly contracted  that  the  bond  given 
ebonld  be  for  the  payment  of  materialmen 
and  labobers,  and  then  accepted  a  bond  with- 
out Buch  a  condition,  is  clearly  a  waiver  of 
that  condition  of  the  contract,  and  indicate! 
an  intention  to  abandon  or  retinijuish  ita 
scheme  in  that   respect     But  it   is  urged. 


clear  of  all  claims  or  liens  for  labor  per- 
formed or  material  furnished  or  otherwise." 
The  plaintiff  has  a  claim  for  material  that 
has  not  been  paid;  hence  there  is  a  breach 
of  the  contract.  Claims  against  whomi 
Certainly  not  against  the  plant  because  the 
law  says  that  no  such  claim  can  exist 
Therefore  there  was  no  breach  of  the  con- 
tract on  any  theory  that  plaintiff's  claim 
was  one  against  the  plant  which  the  city 
was  I«^l1y  bound  to  discharge.  Whatever 
may  be  the  state  of  the  law  elsewhere,  it  Is 
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not  believed  that  ihe  cases  in  this  juriadie- 
tion  will  sustain  the  proposition  that  the 
third  part?  efta  maintain  an  action  against 
an  alleged  promisor  haeed  upon  an  implied 
promise  to  paj.  The  express  promise,  either 
E^  simple  contract  or  covenAut  under  seal, 
must  exist  A  few  of  the  many  cases  in 
this  state  are  at  follows:  Kimball  r. 
h'oyct,  IT  Wis.  S95;  Putney  v.  Famham,  27 
WU.  187 ;  Kotlock  V.  Parcher,  62  Wis.  393, 
•  N.  W.  67 ;  Johannet  v.  Phenia  Int.  Co.  6S 
Wis.  60,  57  Am.  Rep.  2*8,  27  N.  W.  414; 
yia  V.  Vfiaicell,  84  Wis.  334,  54  N.  W.  620; 
Fulmer  v.  Wightman,  87  Wis,  573;  58  N. 
W.  1106;  Mm-gan  v.  SoufA  Milieaukee  Lake 
View  Co.  07  Wis.  175,  72  N.  W.  872 ;  Stitet 
V.  TAompaon,  98  Wis.  328,  73  N.  W.  774. 
The  surety's  enf^agement  in  the  bond  waa 
to  paj  to  the  city,  and  not  to  third  parties. 
There  are  cases  going  to  the  limit  of  hold- 
ing that,  to  endtle  the  third  person  to  re- 
cover upon  a  contract  made  between  other 
parties,  there  must  not  (Moly  he  an  intent 
to  secure  some  benefit  to  such  third  person, 
but  the  contract  must  have  been  entered 
into  directly  and  primarily  for  hie  benefit. 
Parker  v.  Jeffcry,  2B  Or.  IBB,  37  Pac.  712. 
An  exhaustive  note  on  the  general  subject 
may  be  found  in  26  L.  R.  A.  257  [Jefferson 
T.  A»ch).  We  consider  the  true  rule  to  be 
that  there  must  not  only  be  an  intent  to  se- 
cure some  benefit  to  the  third  party,  but 
there  must  be  a  promise,  legally  enforceable. 
The  contract  and  bond  in  this  caae  fail  to 
meet  these  requirements.  The  situation 
preseDted  shows  a  want  of  any  intent  to  se- 
cure a  benefit  to  tbird  parties.  When  the 
city  accepted  a  bond  that  did  not  attempt 
to  secure  the  payment  of  materialmen,  and 
which  provided  that  the  surety  should  be 
subrogated  to  the  righta  of  the  city  in  case 
of  a  breach,  and  be  entitled  to  credit  on  the 
claim  of  the  city  for  all  payments  due  the 
contractors,  thereafter  to  become  due,  this 
was  inconsistent  with  the  theory  that  it 
was  the  rights  of  third  parties  that  were 
being  secured. 

There  is,  however,  another  branch  of  this 
case  fatal  to  the  plaintiff's  alle^^ed  cause  of 
action.  The  contract  provided  that,  before 
the  final  payment  should  be  made  by  the 
city  or  be  deemed  to  be  due,  the  contractors 
should  present  receipts  in  full  for  all  labor 
performed  and  materials  furnished  in  the 
construction  and  inatallation  of  the  plant. 
The  complaint  alleges  that  the  contractors 
futly  complied  with  the  conditions  of  the 
contract,  except  the  payment  ol  plaintiff's 
claim  and  the  claims  of  others,  and  that  the 
city  duly  accepted  the  plant  and  paid  the 
contractors  therefor.  No  provision  in  the 
contract  required  any  payment  of  the  con- 
tract price  until  the  work  was  completed 
And  accepted.  The  city  paid  the  contractors 
In  full  for  the  plant,  and  the  inference  is  ir- 
resistible that  such  payment  was  made  in 
defiance  to  the  expieas  terms  of  the  con- 
tract that  it  should  not  be  made  until  re- 
fieipts  in  full  had  been  produced.  As  said 
In  W.  W.  Kimball  Co.  v.  Baker.  62  Wis. 
629,  22  N.  W.  730:  "It  is  elementary  that 
•uretiea  are  favorites  of  the  law,  and  have  a 
A3  L.  K.  A. 


.._ .  _   _.  lything,  ap- 

pears in  the  complaint,  the  dty  had  the  en- 
tire contract  price  In  ite  possession  when 
the  alleged  notice  was  given.  The  surety 
had  a  right  to  rely  upon  the  fact  that  the 
city  would  hold  the  contractors  to  strict  ful- 
filment of  their  obligations.  Any  variance 
therefrom  to  the  prejudice  of  the  surety 
would  work  a  discharge.  This  is  element- 
ary. That  this  stipulation  was  of  import- 
ance to  the  surety  admits  of  no  doubt.  That 
it  was  broken  by  the  city  is  certain.  No 
Eucceasfu]  attempt  can  be  made  to  reaolve 
the  undertaking  of  the  surety  into  differ- 
ent factors^  and  say  that  th^  are  independ- 
ent, and  one  subsists  for  the  benefit  of  thi» 
plaintiff,  and  another  may  fail  because  of 
the  conduct  of  the  assured.  So  far  as  thi» 
case  is  concerned,  the  obligation  of  th» 
surety  is  a  unit,  and  no  liability  can  be 
predicated  thereon  except  in  accordance- 
with  the  terms  of  the  contract.  This  is  not. 
shown  by  the  complaint,  and  hence  this  ac- 
tion cannot  be  maintained. 

Our  attention  haa  been  directed  to  several 
cases  in  Nebraska  apparently  sustaining  th» 
plaintiff's  contentions.  They  go  far  beyonA 
any  case  to  be  found  in  this  court,  and  are 
based  on  premises  we  do  not  core  to  adopt. 
The  case  of  Baker  v.  Bryan,  S4  Iowa,  661, 
21  K.  W.  83,  also  cited  by  plaintiff,  shows 
that  the  engagement  of  the  sureties  was  that 
the  contractor  should  "pay  all  claims  lor 
material,  labor,"  etc.  The  court  was  of  the- 
opinion  that  the  contract  and  bond  indicated 
an  intent  to  secure  all  persons  furnishini; 
labor  and  materials  to  be  used  in  the  con- 
struction of  the  building,  and  therefore  held 
the  sureties  liable.  We  have  arrived  at  th* 
conclusion  that  the  contract  and  bond  in 
suit  do  not  disctoae  an  intent  to  secure  third 
parties.  We  deem  it  clear,  under  the  cir- 
cumstances, that  the  bond  waa  taken  for  the 
city's  benefit,  and  this  conclusion  is  amply 
confirmed  by  the  practical  construction  giv- 
en it  by  the  parties. 

The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded,  with  direcUoDS  to 
sustain  the  demurrer  to  the  complaint,  and 
for  further  proceedings  according  to  law. 

Rehearing  denied. 


J.    B.    PATRICK,    -4pp*., 

*>■ 

Town  of  BALDWIN,  S^apt. 

(loe  Wla  S4S.) 

■I.  nii<t«k«B  In  a  Batlee  of  «pp««l 
trowa  K  jDdKinriit  rcuderpd  In  Justice  court 
do  not  render  Huch  notice  InettecClve  if  It  aon- 

•Hesdnotes  bj  MARSHiLt.  J. 

NoTB, — As  to  Implied  right  to  recover  from 
nunlelpBlit;  for  supi>ort  Inrnlshed  poor  person. 
>ee.  In  tbiB  udea,  Bowell  v.  Versblr*  (Vt.)   8 


WucoReor  Sdpbemz  Coubt. 


taloa  (DoDKb  ro  ld»tlly,  with  nuoDsble  eer- 
MtDtr,  tlia  Indgmeat,  tha  putlca,  and  tlM 
conn,  and  to  abow  tbat  It  vu  m»ie  by  th« 
partj  appealins,  peraoniUr,  or  bj  aonie  per- 
■OD  or  persona  duly  authorlaed,  In  bebalf  of 
nfcb  party. 

M.  A  Botlee  ot  appnl  trova  m  Iwdcment 
rendered  1b  Jnatire  ca>rl  agalnat  a  town, 
algnud  b7  three  peraons.wlth  the  word  "Soper- 
Ttaor"  UDdfT  the  laat  Blgnatnra,  the  aigna- 
tnrea  and  tbe  ofllclaL  dealgnallon  being  ao  lo- 
cated that  It  the  plural  number  were  need 
tnatead  of  tbe  alnpila;  It  would  dearly  Indi- 
cate that  all  (Igned  oDclally,  abowa  with  rea- 
sonable certainty  tbat  It  wan  ao  algned,  where 
there  la  no  Indication  In  the  Dotlca  to  tbe 
contrary. 

B.  There  la  no  IckkI  ebltsKtlOB  reatlDV 
DB  ■  BiuBlclpBl  eorporatloB  to  bibIb- 
talB  OF  rellBva  poor  itcraoBB,  In  tbe  ab- 
aence  a(  a  atatute  creating  one.  and  the  court 
haa  DO  poarer,  upon  the  ground  of  moral  ob!l- 
gatloni  or  tbe  eqjltlea  of  any  gireu  caas,  to 
bold  Bucb  a  corporation  liable  to  a  private 
person  who  may  have  relieved  or  Buppocted  a 
poor  peraon. 

«.  V/kcre  the  Ibw  Imposea  OB  B  bib- 
Blelpnlltr  the  dntr  ft  BtalntBlnlBK 
poor  neraoBn,  and  dealguatea  offlcera  there- 
of to  act  In  Ita  bebalf  In  the  performance  ot 
■uch  duty,  their  mere  neglect  will  not  operate 
aa  an  Implied  regueat  to  a  private  party  to 
Biipply  ■  needy  peraon'a  wanta.  npou  wblcb 
aucb  party  can  act  and  hold  the  munlcIpaJlty 
liable  aa  upoo  an  Imiriled  contract. 

B.  Tbe  stBtatc  re^nlrlDB  each  Ioitb  1b 
thla  BtBt«  to  aapport  poor  peraaaa  In 
certain  cases,  and  the  supervisors  thereof  to 
ne  that  aucB  aupport  la  fumlabed.  does  not 
permit  a  private  party  to  aid  or  relieve  «ucb 
a  person  at  tbe  expense  of  the  town,  vlthont 


(FtbrtjaiT  24,  iftOl.) 

APPEAL  by  plaintiff  frotn  •  judgment  of 
the  Circuit  Court  for  St.  Gcinx  County 
in  favor  of  defendant  in  on  octicHi  brought 
fa>  recover  the  value  o!  services  rendered  in 
caring  for  a  poor  person  who  wtu  ailoged 
to  be  a  charge  on  the  defendant  towiL     Af- 

Btatement  by  MarsIiaU,  J.i 

The  cause  was  commenced  against  tbe  de- 
fendant-town in  jusUce  court,  wherein  such 
SroceedinKB  were  had  that  judgment  waa 
uly  rendered  in  plajntiff's  favor  for  tlOl 
damages  and  {20.91  ooats,  for  services  ren- 
dered as  a  physician  in  attending  Richard 
Bruaas,  a  poor  peraon,  having  a  legal  eettle- 
tnent  in  said  town,  without  any  direction  or 
employment  by  the  supervisors  of  said  town, 
or  either  of  them,  and,  so  far  aa  the  com- 
plaint Btatca  the  facts,  without  any  notice  to 
•uch  supervisors  or  either  of  them, 


Withia  the  time  required  by  law  an  appeal 
from  such  judgment  wa»  attempted  to  be 
taken  by  the  eupervisors  of  the  town  to  the 
circuit  court.  Each  of  such  auperviaort 
made  an  affidavit  in  due  form  of  'aw  for  the 
purposes  of  such  appeal,  in  which  he  testi- 
lled  thnt  he  made  such  affidavit  in  bis  offi- 
cial capacity.  Such  affidavits,  with  a  paper 
fiS  L.  R.  A. 


intended  aa  a  notice  of  appeal  in  the  aeUoa, 
were  duly  served  on  the  justice.  Such  no- 
tioe  of  appeal  waa  signed  aa  (ollowa:  "P. 
C.  Finvold,  Wm.  Ferg,  Jacob  De  Jong,  Su- 
perriBor  ot  the  Tcnm  of  Baldwin,  Defend- 
ant." Such  notice  and  affidavit  were  recog- 
nized W  the  justice  to  be  in  due  form  of  law, 
and  suilicient  to  perfect  an  appeaj  from  said 
judgment  on  the  part  of  defendant,  and  the 
papers  were  accordingly  certilted  to  the  cir- 
cuit court.  When  the  cause  came  <m  for 
trial  in  such  court,  plaintifT'a  attorneys 
moved  for  an  (H'der  dismissing  the  app^ 
because  tbe  notice  thereof  waa  insuflicieiit, 
which  motion  was  denied,  due  caception  be- 
ing talcm  to  the  court.'s  ruling.  Id  due 
time  ohiection  waa  made  to  the  recmtion  of 
any  evidence  because  tbe  complaint  failed  to 
state  facte  sufficient  to  constitute  a  cause  of 
action  against  defendant  The  objection  waa 
sustained.  Plaintiff's  counsel  then  made 
application  for  leave  to  amend  the  complaint 
by  alleging  that  on  December  &3,  18QS, 
plaintitT  caused  the  chairman  of  the  board  of 
supervisors  of  the  town  to  be  notified  of  the 
necessity  for  immediate  medical  swvicee  to 
be  rendered  to  Richard  Bruaas  and  of  the 
fact  of  bis  being  a  proper  subject  for  relief 
by  the  town,  aa  a  paupes-.  Ihe  application 
waa  denied.  Judgment  was  thereupon  ren- 
dered diamiasing  th«  action,  with  costs. 
PlaintilTs  counael  excepted  to  each  of  the 
couit's  adverse  rulings,  including  that  on  a 
motion  made  for  a  new  trial. 

Metart.  EL  B.  KlBmer  and  A.  t,  KIm- 

Me7,  for  appellant: 

Section  1499,  Rev.  Stat.,  makes  It  the  du^ 
of  tbe  defendant  town  to  relieve  and  support 
all  poor  and  indigemt  persons  lawfully  set- 
tled therein. 

Municipal  corporations  may  be  bound  hy 
Implied  contracts  within  the  scope  of  thrsr 
powers,  or  by  liabilities  SMrinfriug  from  the 
neglect  of  duties  imposed  l^  law. 

Dill.  Mun.  Corp.  4th  ed.  f  459;  Mappei 
V.  loiea  Countg  Supers.  47  Wia  31,  1  N.  W. 
36S. 

It  was  not  neceaaory  to  plead  a  proiniie 
on  the  part  of  the  defendant  to  pay  Che 
plaintiff. 

Beach  V.  Vaeiuih,  90  Wis.  623,  04  N.  W. 
319:  Forrwi  v.  Sherwood,  17  N.  Y.  227;  E«- 
tec.  PI.  1  320. 

It  was  not  necessary  to  plead  that  the 
services  were  performed  at  the  request  of 
the  defendant 

Joubert  v.  Carli,  20  Wis.  594;  fftofea  v. 
Burhnnt,  10  Jobns.  243;  lAvingiton  v.  Rag- 
en,  1  Cai.  fi83 ;  Summit  TtDji.  Poor  Diat.  t. 
Btfora  (Pa.)  B  Cent  Rjrp.  623,  II  AU.  242; 
nirectorj  of  Poor  v.  Donn^iy  (Pa.)  5  Cent, 
Rep.  209,  7  Atl.  204. 

It  is  not  necessary,  in  pleading,  to  stata 
facts  which  the  law  implies. 

Ball  V.  BaaumoKt,  G9  Neb.  031,  81  N.  W. 


this  pauper,  the  fact  that  n 
the  24th  day  of  December,  1898,  hi 
such  a  condition  that  "unless  he  reoeived 
proper  medical  and  surgical  oare  and  trca^ 
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anent  promptly  he  would  die,"  showi  that 
•one  or  the  other  of  two  thiDge  is  true: 
Either  the  iupervigorg  were  neglecting  the 
'Jutv  impoaed  upon  them  bj'  law,  or  the  pau- 
per" was  Biiddenly  gtrieken  down  and  prompt 
tWirgicoJ  relief  was  imperative.  In  either 
-ease  the  town  is  liable  to  the  phfBLcian  who 
-treats  the  pa.uper. 

Madinon  County  v.  Haskell,  03  III.  App. 
■«57;  Clinton  Counts  v.  Pace.  59  111.  App. 
SlU;  Lee  County  Supers,  v.  Gilbert.  TO  Miss. 
791,  12  So.  5!)3;  Tipton  County  Comra.  v. 
Broicn,  4  Ind.  App.  28S,  30  N.  E.  925; 
■Chrwttan  County  v.  Rookurell,  26  111.  App. 
SO. 

In  such  case  the  physician  reeovers  on  the 
«tune  principle  that  gives  a  right  of  w^ion 
"to  one  who  furnishes  necessaries  to,  or  pays 
Uie  burial  expenses  of,  a  child  or  other  de- 
pendent relative  of  the  defendant. 

15  Ajn.  t  Eag.  Eac.  I«.w,  2d  ed.  pp.  1080, 
1081. 

Jf r.  Jain«*  A,  XVear  for  mpondent. 

HaraliBll,  J.,  delivered  t^e  opinion  of  the 

The  notice  of  appe&l  wa«  sufficient.  Strict 
.Accumcy  is  by  no  mams  necessary  In  suob 
«  paper  in  order  to  confer  iurisdictioD  upon 
-the  appellate  coutL  !Uit<taJcae,  however  nu- 
'Uarous.  are  immaterial  if  the  notice  yet 
■•ontains  enoitgh  to  fairly  identify  the  judg- 
ment, the  parties,  and  the  court,  and  to  show 
tbat  it  was  made  by  the  party  appealing,  or 
-•ome  one  authorized  to  do  so,  which  autliori- 
■^  need  not  expreaaly  appear,  it  being  auffi- 
-cient  if  it  be  fairly  inferable  from  the  lan- 
guage of  the  notice  and  the  manner  in  which 
It  is  signed.  The  law  in  that  regard  is  too 
ifell  settled  to  need  any  citation  of  authority 
-to  support  it  The  alleged  defect  in  the  no- 
lice  is  that  it  was  not  signed  by  the  town  of 
Baldwin,  using  the  name  of  the  town,  or 
showing  that  some  person  or  persons  acted  in 
the  matter  as  a^ent  or  s^nts  for  the  town. 
Iiaving  authority  so  to  do.  A  corporation 
must  of  necessity  act  by  an  agent,  and  that 
agent  need  not  necessarily  be  an  officer  of  the 
corporation,  nor  need  any  proof  of  the  agen- 
^  accompany  the  notice.  If  there  ia 
«nough  in  a  notice  of  appeal  to  Indicate  that 
it  was  made  by  a  person  asaumin^  to  act  as 
*gent  of  the  appeilant,  though  the  agent  in 
tiigning  used  only  his  najne  as  such,  his  au- 
■thority  will  be  presumed  till  the  contrary 
is  shown.  Benjamin  v.  Ho  us  (on,  24  Wis. 
809.  The  notice  in  question  was  signed  by 
three  persons,  with  the  word  "Supervisor" 
under  the  lart  signature,  indicating  that  at 
least  such  signer  acted  in  his  oHicial  capaci- 
-tj  for  the  town.  We  think  it  is  fairly  in- 
ferable that  all  the  signers  acted  officially, 
jmd  that  by  mistake  the  singular  number 
was  used  instead  of  plural  in  specifying  the 
4dlicinl  character. 

The  contention  is  made  that,  inasmuch 
■liy  Rev.  Stat.  1898,  i  1499,  the  defendant 
waa  required  to  relieve  Bruaas,  no  notice  of 
his  nerpsaities  to  its  supervisors  was  neces' 
-Mary  to  create  a  legal  liability  to  one  whc 
voluntarily,  from  motives  of  humanity,  ad' 
-CDinistored  to  hia  wants,  and  that  since  by 
-SI  L.IL  A. 


501,  Id.,  such  supervisors  wej»  required 

see  that  he  was  properlji  relieved,  neglect 
their  part,  after  receiving  notice  from 
plaintiff  of  circumstances  calling  for  action 
to  that  end,  was  tantamount  to  a  request  to 
plaintiff  to  perform  the  service  required. 
To  support  those  propositions,  Sfappia  T. 
loica  CountySupers.  47  Wis.  31,1  N.  W.359, 
■  cited.  That,  with  what  is  said  in  Davi» 
Scott.  69  Wis.  804,  18  N.  W.  530,  supporU 
both  propositions.  If  they  declare  the  law 
correctly,  the  judgment  appealed  from  i» 
wrong.  In  the  first  case  mentlMied  th* 
claimant  supported  an  aged  woman,  who  wa» 
a  pauper,  without  notifying  the  municipal 
ofEoera  of  the  facts,  and  without  knowledgo- 
on  his  part  that  such  person's  relativee  had 
failed  to  comply  with  an  order  made  accord- 
ing to  law  requiring  them  to  support  her, 
rendering  it  necessary  for  public  relief  to  b» 
furnished,  and  without  the  claimant  kaow- 
ing  that  she  was  a  pauper.  The  court  held 
that  such  ignorance  excused  the  claimant  for 
not  giving  notice  of  the  situation  to  th* 
municipal  authorities;  that  he  was  entitled 
to  recover  upon  the  ground  of  the  legal  obli- 
gation alone;  that  in  view  of  such  obliga- 
tion the  only  thing  that  could  preclude  0\t 
claimant  from  recovering  would  be  n^li- 
gence  on  his  part  in  failing  to  notify  th» 
proper  officers  so  as  to  give  them  an  oppor- 
tunity to  perform  their  duty  in  the  matter, 
and  that  the  claimant  was  not  chargeabls 
with  such  negligence,  since  he  did  not  know 
that  the  person  relieved  vras  a  pauper ._  No- 
authority  was  cited  to  support  the  decision. 
Veyer  v.  Prairie  da  Chien,  9  Wis.  233,  was 
referred  to  on  the  general  subject  of  the  legal 
duty  of  a  town  to  support  paupers  havinn 
a  legal  settlement  therein.  Such  case  does 
not  refer  even  remotely  to  the  principle  up- 
on which  the  Ifnppe*  Cate  turned,  it  being 
held  in  effect  that  a  contract  between  the- 
town  authorities  and  the  party  furniHhing 
the  relief  was  necessany  to  give  the  latter  a 
legal  claim  against  the  former.  There  wa* 
a  recovery  in  the  court  below,  and  no  bill  of 
exceptions  on  the  appeal.  In  that  situa- 
tion this  court  said  that  it  would  be  pre- 
sumed that  a  proper  contract  was  made  en- 
titling the  claimant  to  recover.  The  rule  of 
the  Mappea  Case,  to  its  full  extent,  has  never 
been  followed  in  this  court,  or  at  all  here, 
except  in  Davit  v.  Scott.  In  several  caaea 
it  has  Iwen  in  effect  overruled  by  holdings 
that  a  claim  against  a  municipality  for  the 
relief  of  a  pauper  must  be  based  on  an  ex- 
press or  implied  contract,  actually  made  be- 
tween the  claimant  and  the  proper  officials. 

Cases  exist  holding-  that  a  public  corpora- 
tion may  be  held  liable  without  even  notice 
to  its  officers  having  authority  to  act  in  its 
behalf,  of  the  necessity  for  relief  to  tie  given 
a  pauper,  but  thev  are  baaed  on  statutes  to 
that  effect,  as,  for  "instance,  by  Vt  Rev.  Stat. 
1840,  ehap.lR,  i  12,  in  force  when  Charleston 
V.  Luneburffh,  23  Vt.  525,  was  decided,  it  is 
provided  that  in  certain  emergenciee  a  per- 
son furnishing  relief  to  a  pauper,  until  the 
lapse  of  a  rtasonable  time  for  notifying  the 
proper  public  offleers  of  such  pauper's  needs, 
can  recover  therefor  of  the  municipality  i» 
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whicu  Bueh  reUef  ia  furnished,  and  that  if, 
after  such  notice,  nxuA  officers  neglect  to 
perform  their  duty,  he  can  continue  to  fur- 
nish such  relief  and  look  to  such  municipali- 
^  for  hie  pay.  We  have  no  autrh  statute. 
There  is  much  judicial  authority  to  the  ef- 
fect that  if  one  furnishee  neces«ary  relief  to 
a  poor  person,  after  notice  to  the  public  offi- 
cers of  the  pauper's  needs  and  negleet  on 
their  part  to  pefform  their  duty,  he  may  re- 
cover therefor  as  Ml  an  implied  contrttct. 
Host  of  such  author!^,  however,  is  based  on 
statutes;  as,  for  examples,  Maes.  Rev.  Stat 
1B36,  chap.  4A.  I  18,  in  force  when  Smith  v. 
Caltrain,  Q  Mat.  492,  was  decided,  provides 
that  "every  town  shall  be  held  to  pay  any 
expense  which  shall  be  necessarily  incurred 
for  the  relief  of  a  pauper,  b^  any  person  who 
is  not  liable  by  law  for  bis  support,  after 
notice  and  request  made  to  the  overseers  of 
Uie  said  town,  and  until  proviaiMi  »haJl  be 
made  by  them,"  Conn.  Gen.  Stat.  1875,  title 
IS,  part  1,  chaj).  2,  |  4,  in  force  when  Wii«v, 
Bouthbury,  43  Conn.  63,  was  decided,  was 
to  the  effect  that  any  person  relieving  a  poor 
person,  after  notice  to  the  proper  public  of- 
ficers of  the  needs  of  such  poor  person,  and 
a  neglect  of  such  cheers  to  perform  the 
duty,  may  recover  therefor  uprai  an  implied 
contract  Me.  Rev.  Stat  1841,  chap.  32,  )  48, 
in  force  when  Ferley  r.Oldtoton,  49  Me.  31, 
was  decided,  is  to  the  game  effect;  but  in 
Beetham  v.  Lincoln,  IB  Me.  137,  it  was  de- 
cided that,  in  the  absence  of  a  statute  mak- 
ing it  the  duty  of  a  municipality  to  relieve 
a  poor  person  standing  in  need  thereof,  and 
neglect  of  its  proper  c&c«rs  to  att«nd  to  the 
matter,  after  receiving  notice  of  such  need, 
BufUcient  to  constitute  on  implied  request 
l^  such  officers  to  another  to  fumirti  relief, 
such  circumstances  do  not  create  contract 
relations  between  such  municipality  and 
Buch  other  upon  which  the  latter  can  recover 
of  the  former.  Seagravea  v.  Alton,  13  III. 
366,  ia  to  the  opposite  effect,  but  It  Is  not  a 
well-considered  case,  as  is  evidenced  by  the 
fact  that  none  of  the  authorities  cited  sup- 
ports the  conclusion  reached.  It  holds  that 
the  l^nl  obligation  of  a  munidpality  to  sup- 
port a  poor  person,  and  neglect  of  its  om- 
cera  to  act  in  it«  behalf,  ia  sufficient  to  war- 
rant the  court  in  inferring  a  promiae  by  such 
officers,  to  one  who  stands  in  place  of  the 
municipality  and  presents  the  suffering  that 
would  otherwise  result  from  the  neglect  of 
its  agenta,  to  compensate  him  therefor.  The 
caae  went  to  the  lull  extent  of  holding  that 
snoh  a  promise  will  be  inferred  in  certain 
emergency  eases,  even  In  the  absence  of  any 
neglect  on  the  part  of  municipal  officers. 
The  decision  followed  closely  the  lines  of 
those  easefl  we  have  referred  to  that  are 
based  on  statutes,  seemingly  ignoring  the 
rule  often  laid  down  that,  while  there  is  a 
strong  moral  ohligation  reeling  upon  or^n- 
ized  society  to  relieve  all  poor  persons  in  itn 
midst  standing  in  need  thereof,  there  is  no 
1e!;al  colligation  to  do  so  in  the  absence  of  a 
statute  creating  it,  and  that  the  courts  can- 
not go  further  than  the  legislative  will  has 
been  expressed.  To  what  ext«nt,  under 
what  circumataaceit,  at  what  place  and  by 
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what  agencies  poor  persons  shall  be  relieved 
at  the  expense  of  the  pi^lic,  are  all  purely 
legislative  questions.  When  the  legislature' 
haa  gone  no  further  than  to  create  a  ieg^l 
obligation  to  support  poor  persons,  and  to- 
designate  municipal  atrents  to  incur  the  nee- 
essHi-y  obligations  to  that  end,  no  such  obli- 
gation can  exist  without  some  clearly  ex- 
pressed municipal  consent  given  by  suck 
agents.  In  short,  where  the  statute  contem- 
platea  that  all  liabilities  for  the  support  of 
the  poor  shall  rest  on  contract,  t^at  is  the- 
exclusive  way  of  incurring  thou,  and  a  meet- 
ing of  minds  is  just  a*  essential  to  such  a 
contract  as  to  any  other.  The  doctrine  thus 
stated  is  generally  recogmxed  as  controlling. 
In  Overse-jra  of  Poor  v.  Overseers  of  Poor,  Z- 
Serg,  &  R.  117,  oft«in  rated  on  the  subject 
discussed,  it  was  said;  "Whatever  raay  be- 
the  duty  of  individuaJs,  from  religious  or 
charitable  considerations,  it  is  certain  the- 
public  is  bound  by  no  moral  obligation  to- 
Biipport  the  poor  of  the  community.  That 
duty,  being  legal  and  of  positive  institution, 
is  to  be  carried  no  farther  than  the  express 
provisions  of  the  poor  laws."  In  Smith  v. 
CoUrain,  S  Met  4^2,  the  situatioin  wa^  this: 
Tlie  statute  exoreesly  made  a  town  liable  on 
an  implied  contract  in  certain,  but  not  ii» 
all,  cases  of  a  person  furnishing  necessary 
relief  to  a  pauper  whom  aucb  town  nas 
legally  bound  to  support  Relief  was  fur- 
nished to  such  a  person  by  a  private  pe-rty, 
the  officers  of  the  town  having  refused  to  do- 
so.  The  person  relieved  waa  not  at  the  time 
located  where  the  law  required  as  a  condition 
of  an  implied  contract  to  pay  for  such  re- 
lief, when  furnished  by  a  private  party, 
though  he  was  where  tiie  overseers  of  the 
poor  placed  him  and  might  have  continued 
to  support  him.  In  deciding  the  case  Chief 
Justice  Shaw  said :  "There  was  no  express- 
undertaking  to  pay  the  plaintiff ;  and  wheth- 
er a  contract  could  be  implied  depends  upon- 
the  statute  liability.  ...  It  has  been 
too  often  dei^ed  to  be  now  questioned,  that 
the  liability  of  towns  to  support  poor  per- 
sons is  founded  upon  and  limited  by  statute, 
and  ia  not  to  be  enlarged  or  modified  by  any 
supposed  morsl  obligation." 

In  McCaffrej/  v.  Bhielda,  54  Wis.  645.  12 
N.  W.  64,  it  was  said  that  "the  defendant 
town  cannot  be  held  liable     .     .  unless 

its  supervisors,  or  at  Iea«t  two  of  them,  re- 
quested" the  service  to  be  performed.  The 
court  did  not  feel  called  unon  to  overrule 
Mappes  V.  loiea  County  Supers,  because  the 
facta  in  the  two  cases  were  different,  though 
it  seems  that  the  principle  involved,  of 
whether  a  contract  is  necessary  upon  which 
to  found  a  legal  liability  against  a  town  for 
the  relief  of  a  poor  person,  was  decided  dif- 
ferentlv  in  the  one  case  than  in  the  other. 

In  Dakota  v.  Wfnneconne,  55  Wis.  622, 
13  N.  W.  669,  it  was  held  that  a  contract  i» 
necessary  to  a  liability  of  Oie  kind  in  ques- 
tion, though  it  is  not  necessary  that  the  su- 
pervisors act  in  a  body  in  making  it;  that 
if  one  supervisor  requests  the  service,  to  be 
rendered,  with  the  knowledge  and  tacit  eon- 
sent  of  another,  and  the  person  furnishing- 
the   rejief   rdies   upon   the   conduct   of   th* 
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two  aa  a  joint  request,  it  Is  within  reason 
to  say  that  there  it  a  meeting  of  minds,  and 
ft  eootruct  made. 

Id  Davit  v.  Soott,  69  Wis.  e04,  18  N.  W. 
630,  the  court  held  iquaiflij  th&t  the  liabili- 
^  of  a  town  to  oompeDBate  a  person  furnish- 
ing support  to  a  proper  subject  for  relief  as 
a  poor  person  is  flied  bj  nobce  to  the  super- 
visors to  take  chaiga  of  such  subject,  and 
their  neglect  to  do  so.  It  was  said  that  the 
case  was  distinguiahable  from  tfcCn^rey  v. 
Bhieids.  That  is  true  as  to  the  f&cts,  but 
wb;  it  is  as  to  the  principle  of  whether 
some  clear  indication  of  a.  request  to  furnish 
relief  is  necesflarj  to  a  contract  obligation  of 
the  town  to  pay  Uie  person  perfomung  tliat 
service,  is  not  perceived.  It  seems  that  aji 
error  was  committed  in  that  case.  Rev. 
SUt.  1878,  il  1613,  1614,  not  now  in  force, 
were  in  aubitaoce  aa  foilowg:  If  any  pocn' 
person  shaJl  bectmie  a  charge  for  support  to 
a  town  in  which  he  ha«  no  legal  settlement, 
any  town  in  this  state  in  which  Bucb  person 
has  such  setUeanent  shall  be  liable  over  to 
the  forrasr  upon  condition  of  ite  supervisors 
giving  to  at  least  one  of  the  lattar's  super- 
visors notice  of  the  facts  and  requiring  them 
to  take  charge  of  eadh.  person.  If  be  shall 
not  be  so  taken  charge  of  witbin  thirty  days 
after  such  notice,  and  all  expenses  be  paid 
up  to  such  taking,  the  delinquent  town  snail 
be  liable  to  the  other  for  such  expenses  and 
all  others  incurred  while  such  person  re- 
mains a  public  chairge.  Ddkata  v.  Winne- 
ootme,  65  Wis.  5EZ,  13  N.  W.  550,  aroee  un- 
der such  statutes.  The  defense  was  made 
that  the  plaJntilT  was  not  entitled  to  recover 
because  it  did  not,  acting  by  its  full  board  of 
supervisors,  contract  for  the  relief  furnished 
and  audit  the  expense  tliereof.  This  court, 
after  deciding  that  a  request  by  two  of  the 
BupervisorB  of  the  town  to  furnish  the  re- 
lief, satisfled  all  the  requiutes  of  a  contract 
under  the  previous  decisions  of  the  court, 
ssjd  that  ttie  town  ultimately  liable  could 
not  be  heard  to  complain  of  any  irregularity 
in  regard  to  making  the  contract  and  audit- 
ing the  claims  by  tbe  town  primarily  liable, 
since  the  person  relieved  was  a  If^itimate 
charge  upon  tbe  former;  and  notice  to  its  su- 
pervieoTH  of  the  facts,  and  a  request  of  them 
to  take  charge  of  such  person,  was  all  thst 
was  necpHsary  to  fix  its  liability  to  the  plain- 
tiff town.  This  language  was  used:  "The 
plaintilT  town  having  given  the  defendant 
town  the  requisite  notice  to  take  charge  of 
the  pauper,  the  liability  of  the  latter  be- 
came fixed."  "It  could  not,  by  neglecting 
its  own  l^»al  duty,  compel  the  plaintiff 
to  make  the  expenditurea  in  question,"  and 
then  defeat  its  claim  therefor,  becxLuse  such 
expenditure  was  not  made  by  authority  of 
the  full  board.  The  court  properly  said, 
on  the  facts  of  that  case,  that  notice  to  the 
town  in  which  the  pauper  had  a  legal  settte. 
ment  fixed  its  liability  to  the  town  primari- 
ly liable  f<»'  the  relief,  because  such  was  the 
expresi  mandate  of  the  statute.  In  Davis 
T.  Scott  the  liability  was  claimed  under  j! 
1409,  1601.  Only  that  part  of  Dakota  v, 
Wtnneoonn«  holding  that  a  contract  between 
Uie  supervisors  of  tbe  plaintiti  and  the  per- 
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son  furnishing  the  relief  was  requiut*  to  ita 
liability  therefor  to  such  person,  applied. 
The  idea  that  the  part  holding  that  notice 
to  the  town  responsible  over  fixed  ita  liabili- 
ty to  the  town  primarily  liable,  applied, 
manifestly  was  a  mistake.  For  that  reason 
the  case  cannot  be  considered  as  authority 
ruling  tbe  case  before  us. 

In  Jonea  v.  Und,  79  Wis.  64,  48  N.  W. 
247,  there  was  proof  of  a  ganeral  request  by 
the  chairman  of  the  board  of  supervisors  to 
furnish  relief  and  make  monthly  reports. 
Relief  was  furnished  on  tbe  faith  of  such  re- 

Sueat,  reports  thereof  were  made,  and  bills 
[lerefor  paid,  up  to  the  e:q)ini.tion  of  sueb 
chairman  B  term  of  office.  He  and  his  aaeo. 
ciate  supervisors  auppoaed  that  the  arrange- 
mont  was  to  eoA  with  their  term  of  office. 
He  testified  to  that  aa  a  conclusion,  thougb 
there  was  nothing  in  what  was  said  between 
him  and  the  claimant  indicating  Idiat  th* 
contract  was  not  to  continue  so  long  aa  nec- 
essary. Such  claimant  supposed  it  was  not 
to  terminate  without  express  notice  to  that 
effect,  if  the  necessity  continued.  He  waa 
never  notified  to  discontinue  his  service. 
Tbe  need  therefor  remained  unchanged,  and 
the  person  served  continued  to  be  a  proper 
town  charge.  The  action  was  for  service* 
rendered  after  the  term  of  office  of  the  su- 
pervisors employing  the  claimant  expired. 
Jt  was  held  that  he  was  not  entitled  to  re- 
cover, the  court  saying:  "As  the  town  csn 
only  be  chargeable  for  tbe  services  rendered 
by  virtue  of  some  ctmtract"  therefor,  w» 
think  the  circuit  court  was  clearly  justified 
in  holding  that  plaintiff  had  no  cause  of  ac- 

In  Beach  T.  Tieetiah,  90  Wis.  623,  64  N. 
W.  31S,  there  was  notice  to  the  chairman  ol 
the  town  and  a  promise  by  him  that  the  des- 
titute persons  should  have  whatever  they 
needed ;  and  it  was  said  that  the  evidence 
was  sufficient  to  show  that  the  supM^isnrs 
of  the  town  consented  that  the  person  giving 
notice,  and  to  whom  the  declaration  was 
made,  should  care  for  such  persons  at  tbe 
expense  of  iihe  town  until  they  were  other- 
wise cared  for. 

It  is  believed  that  the  law  that  an  obliga- 
tion against  a  town  for  services  rendered  in 
relieving  a  poor  person  who  is  enUtled  by 
law  to  be  so  relieved  can  only  be  incurred 
in  the  manner  indicated  in  the  statute,  was 
recognized  and  correctly  declared  in  Uejier 
V.  Prairie  du  Ckion,  McCaffrey  v.  SkieliU, 
Dakota  v.  Winneconne,  Jonet  v.  Lind.  Bea^h 
V.  A'eennA,  and  PnttKy  Bros  do.  v.  StiUcau- 
k-ee  County.  103  Wis.  554,  84  N.  W.  822; 
that  the  agento  empowered  to  act  lor  the 
municipality  in  such  matters  must,  either  by 
express  contract  or  by  some  act  or  arK  from 
which  a  contract  can  be  reasonably  iiifcrreil, 
bind  such  municipality,  or  it  cannot  be  bound 
at  all.     Alere   paSBive   neglect  is   not   sulG- 

The  statute,  as  has  been  said,  does  not 
indicate  that  the  supervisors  must  act  in  a 
body  in  contracting  for  the  relief  of  a  poor 
person.  The  nature  of  the  duty  in  such 
casea  is  not  consistent  with  such  a  require- 
ment.    The  statute  must  have  a  reflsonablCf 
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eenmble  oonstruetion,  In  view  of  the  dutj 
imposed.     It   »aya    "the   aupervisors''    shall 
see  that  poor  persons  are  taken  care  of  aa 
required    by     law.     That    clearly    indic«tes 
that  at  least  a  majority  must  coDBent  to 
lief  being  furnished  to  a  pauper  at  the 
penae  of  their  town  in  order  to  bind  it.     If 
■one  supervisor  act«  with  the  knowledge  and 
consent  of  another,  given  either  expressly  or 
tiy  his  keeping  eilent  when  good  faith   re- 
<[uiree  him  to  apeak,  it  may  properly  be  ii 
ferred  that  the  two  concur  in  the  matter  an 
that  there  is  a  sufficient  meeting  of  minds 
between   the   proper   municipal   agents   and 
the  person  furnishing   relief,   to  saliafy  all 
the  eBsentiftis  of  a  contract.     While  an  r" 
plied  contract  is  sufficient,  as  indicated, 
must  be  estai>lished,  if  one  endeavors  to  re- 
cover upon  it,  the  eame  as  any  other 
Elied   contract.     The   statute  creates  a 
ility  to  relieve  destitute  persons,  but  not  a 
liability  to  individuals  who  may  volunt&rily 
perform   that  service.     It  empowers  appro- 

friate  a^nts  of  municipalitiee  to  make  their 
ability  effective  by  necesaary  contracts 
to  that  end,  and  imposes  upon  such  agents 
the  duty  to  exeircise  such  power.  If  they  re- 
fuse to  do  so,  they  are  aoubtle«a  amenable 
in  M>ma  way  for  such  misconduct,  but  the 
law  gives  no  private  person  the  right  to  per- 
form the  duty  of  such  ofliceTg.  Otig  y, 
Slritford,  10  N.  H.  352.  Performance  of 
that  duty  by  the  person  designated  by  law 
is  :>baolut«ly  essentia]  tit  create  a  binding 
obligation  upon  the  municipality  to  compen- 
aale  one  for  relieving  a  poor  person,  legally 
entitled  to  rdlet  at  its  expenae.  If  the  stat- 
I  the  subject  are  defective,  it 


rectly.  having  been  adopted  by  Michigan, 
then  by  this  state.  It  must  be  presumed 
that  there  waa  a  purpose  in  making  the 
change  which  we  have  pointed  out  between 
the  Massaehusette  statutee  and  our  own,  for, 
without  the  change,  mere  neglect  of  the  su- 
pervisors of  a  town  to  act  when  they  ought 
to  act  for  the  relief  of  a  poor  person  would 

five  a  private  party,  not  liable  by  law  to 
urnish  auch  relief,  and  residing  in  auch 
town,  the  right  to  do  so  at  the  expense 
thereof.  There  is  no  moro  reason  for  hold- 
ing that  a  person  may  aid  a  pauper,  upon 
the  supervisors  vt  the  town  in  which  auch 
pauper  has  a  legal  settlement  neglecting 
their  duty,  and  hold  such  toivn  liable  tliere- 
for,  than  for  holding  that  one  may  repair 
the  highways  of  a  town  because  its  super- 
viaors  neglect  their  duty  in  that  respect,  and 
recover  of  such  town  therefor.  The  duty  of 
the  municipality  in  both  cases  is  regulate 
ty  statute,  and  in  neither  case  can  it  be 
bound  to  a  private  person  for  services  ren- 
-dered  except  by  contract  made  a«  contem- 
plated by  law. 

From  what  has  been  aaid  It  follows  that 
the  complaint  waa  insufBcient  and  that  the 
objection  to  any  evidence  under  it  waa  prop- 
er. There  was  not  even  a  suf^fcation  in  the 
complaint  that  the  supervisors  of  the  re- 
spondent town  had  notice  of  the  necessity 
for  furnishing  the  relief  for  which  the  claim 
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waa  madft  ^le  application  for  le*v»  to 
amend  was  properly  denied,  if  for  no  other 
reason,  because  it  alleged  mere  notice  to  the 
chairman  of  the  board  of  supervisors  of  tha 
respondent  that  Bruaaa  wka  a  proper  town 
charge  and  stood  in  immediate  need  of  re- 
lief as  such,  and  that  the  person  giving  audi 
notice,  the  appellant  here,  was  under  no  le- 
gal obligation  to  furnish  auch  relief.  The 
aniendment  followed  closely  the  line  of  de- 
cisions to  which  we  have  referred,  based  on 
express  statutes  creating  a  liability  under 
auch  circumstances.  Smith  t.  Oolerain,  9 
Met.  492. 

2'he  judgmeal  it  affirmed. 


Charlu  F.  TESCH,  Retpt^ 
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*1-  The  dootrlne  of  coBipBp»tlve  aCK- 
llKence  does  nut  prevail  [a  tlllB  state. 
TbereCore,  In  b  case  invoNlog  the  subject  of 
coa(rlbutor)'  Degllgence,  tbe  rule  tbat  obtalaa 
In  Bome  jurlsdietlon*  does  not  apply,  tbat  If 
plaintiff  was  sullty  of  contributor;  aegllgence 
he  may  yet  recover  If  deleDdaoC  discovered 
his  peril  In  t[me  to  bave  avoided  Injuring  him 
by  the  exerclae  of  ordinary  care :  Dor  tbe  rule 
that,  notwithstanding  plalntllTa  negtliteDce. 
lie  may  recover  If  defendant  was  guilty  of 
sroBS  negligence,  speaking  of  fault  not 
amouDtlug  Co  actual  Intent  to  Injure,  or  tbat 
wanton  disregard  for  the  aafely  of  otiien 
Htiilvaleat  thereto  sometimes  called  conatruc- 
tlve  latent:  nor  the  rule  (hat  It  plnlntira 
ne^llgeoce  preceded  tbat  of  the  defendant  Id 
time,  and  the  latter  by  the  exercise  of  ordi- 
nary cars  could  bave  avoided  Injuring  tbe 
former  and  failed  to  do  so.  the  aegllgence  of 
tbe  former  Is  considered  a  condition,  and  tbe 
negligence  of  the  latter  tbe  sole  proximate 
cause  of  the  Injury,  ootwllhstandlng  sucb 
condltlOD  waa  ■  mere  continuance  of  the  neg- 
llgeDt  act,  and  concurred  with  defendant's 
fault  at  the  Instant  of  tbs  accident,  and  pro- 
duced It. 
Z.  The  doetrlne  In  this  atate  la  that 
eantplbatopy  BCVllKCnce  of  the  plain- 
tiff, however  slight,  precludes  hla  recovering 
of  the  defendant  on  the  ground  of  negligence, 
regardless  of  tbe  degree  thereof,  speaking  o( 

*IIendDoteB  by  Mabhhall,  J. 

NoTK.— For  ejirller  cases  In  this  series  as  to 
lie  of  iBHt  clear  chance  In  negligence  cases,  aea 
Smith  V.  Norfolk  &  8.  H.  Co.  (S.  C.)  2H  L.  R.  A. 
2S7  :  Pickett  v.  Wilmington  i  W.  R.  Co.  (N.  C.) 
.10  L.  It.  A,  ZST :  and  Thompson  v.  Salt  Lake 
Itapld-TranalC  Co.    (Utah)   40  L.  B.  A.  172. 

Ab  to  negligence  of  person  In  falling  to  stop, 
look,  and  listen  before  crossing  street-car  track. 
we  Newark  I'aas.  R.  Co.  v.  Bloch  (N.  J.  L.l  22 
L.  a.  A.  374  :  Chicago  City  R.  Co.  v.  RohlnsoD 
(111.)  4  L.  R.  A.  ]2e;  McOee  v.  Consolidated 
Street  R.  Co.  (Mlcb.)  2B  L.  R.  A.  300:  Clnclo- 
nnCI  Street  R.  Co.  v.  Spell  (Ohio)  SZ  L.  R.  A. 
278:  Consolidated  Traction  Co.  v.  Scott  IV.  J. 
L.)  S.'i  L.  H.  A.  122;  Baltimore  Traction  Co.  T, 
Helms  |Md.)  se  L.  R.  A.  21S:  JcbDSon  v.  St. 
Paul  City  K.  Co.  {Minn.)  SB  L.  B.  A.  680:  and 
HoelE*l  T.  Creacent  City  B.  Co.  (La.)  38  L.  B. 
A.  70S. 


,,  Google 


TbbCH  r.  UlLVADKBJB  fiLBOTBtO  R.  A  L.  CO. 


eoodact  ebaractcrlied  br  1nad>erteDC«.  not 
th&t  mlKondact  known  la  tht  declaloiu  ~ 
thia  court  u  grow  negllKcnce. 
B.  Before  cFoaslua  m  railway  tmelc  re- 
K«raic«B  of  whetber  It  l>«  B  Bteai 
eleptrle  strrel  rKllroBd,  a  perwm  sbould 
look  bath  wejBBDd  Ittten  torn  camlns  carand 
perform  that  dut;  wbcn  and  where  It  wIM  be 
rrin)Dabl7  certain  to  effect  Ita  purpoae ;  and 
dlrerslon  of  attention,  general  1 7  apeaklnKi 
will  not  eainiie  the  performance  of  ancb  datj 
neither  will  mlscondnct  on  the  part  of  thi 


Cro verted  fa< 
to  auboilt  other  questtoaa  coTerlog  the  same 
■DbJectB  In  a  dllferenl  fa 
dentLarj  facta,  la  proper. 

41.     A  pefusKl   tv  Inatra 

cordKBce  TTltk  •■KseatloBB  DOBtmlned 
IM  apevlKl  qBratlona  preunted  for  »ab- 
mlaalon  to  them,  or  the  kItIde  a'  Inai 
In  regard  to  a  particular  lubject,  li 
veralbte  error,  If,  br  the  rerdlct  rendered.  It 
la  clear  that  the  facta  neeeaaary  to  tbe  appll- 
cabl]lt7  of  auch  Inatrnctlona  glTen  or  refused 
did  not  eilit. 

4.  Ab  ordlBBrj-  traTslcr  Bpon  m  wabllfl 
atrrKt  wbere  a  street-car  line  li  located  and 
operated  under  a  public  francblse  bavins  no 
rMtrfctlona  or  reKUlatiuna  a*  to  tbe  manni 
of  operating  cara  hu  not  tbe  aame  right  to  1 
upon  the  track  and  compel  the  itopplug  of 
car  to  enable  him  to  pasa  over  the  track  aa 
the  operator  of  the  car  haa  to  dela;  hli  pa>- 
aage  to  enable  tbe  car  to  paaa. 

V.     Tbe  vrdlnarr  traveler  has  tbe  ricfel 

Bdranoe  of  an  approaching  car,  1(,  calculating 
Tcaaonablr  from  tbe  alandpolac  of  a  person 
of  ordlnar;  care  and  Intelligence  so  circum- 
stanced, he  bas  salDclent  time,  proceeding  rea- 
•anabl7,  to  rieer  the  track  irtthout  retarding 
the  mo  Tern  en  t  of  tbe  csr  if  Its  rate  of  speed 
Islavfnl :  and  II  It  turns  out  that  he  baa  mis- 
calculated, he  !•  not  chargeable  wltb  want  of 
ordlDar;  care,  or  with  Tlolatlng  anj  rights 
-of  tbe  railroad  companj  It  It  la  compelled  to 
retard  tbe  motion  of  the  car  or  even  stop  It 
to  enable  such  person  to  cross  the  track  ;  and 
In  no  event  Is  snch  a  person  a  wrongdoer  so 
aa  to  excuse  tbe  operator  of  the  car  from  not 
exerelalng  ordinary  care  to  arold  lejurlng 
auch  person,  though  the  fault  of  such  peraon 
may  preclude  bim  from  recovering  damagea 
for  any  Injorr  that  tnay  result  In  part  from 
hia  conduct. 
•.  If  a  peraoK  aboat  to  cross  a  street- 
car track  In  the  clrcumstancea  above  stated 
observes  a  car  tbat  !•  coming  towards  him  at 
an  nnreaaonable  rate  of  speed,  or  If  In  the 
exercise  of  ordinary  care  be  ought  to  observe 
It.  such  care  requires  him  to  lake  that  Into 
coneldcrstlon  In  determining  the  probability 
of  bis  being  able,  proceeding  reasonably  under 
the  clrcumitancea,  to  clear  the  track  and 
avoid  being  Injured  by  a  colUalon  with  the 

A  If  a  veraoB  travellBg;  wltb  a  borae 
aad  earrlaye  approacbea  a  street 
eronalnv  to  paaa  oTer  donblc  atrcet- 
ear  tracks  located  on  the  street  running  at 
right  anglea  with  that  on  which  he  Is  ap- 
proaching, observes  a  car  coming  from  tbe  left 
on  the  track  nearest  him  and  one  from  tbe 
right  on  the  other  track,  and  atops  (or  anch 
can  to  paaa,  the  horae  being  located  ahont  10 
feet  from  the  nearest  car  rail,  and  the  car 
from  the  left  paasea  by  Sind  atops  at  the  rlgbt- 
hcnd  cross  walk,  and  tha  ona  from  tha  right 
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passes  over  the  street',  the  conditions  being 
auch  that  he  can  see  the  fanher  track  at 
the  right,   looking  by  tbe  front  end  of  tbe 


r  car,  from  a  point 


I  100  t 


from  the  erosalng  to  a  point  about  100  feet 
farther  to  tlie  right,  and  can  see  auch  track 
In  front  of  him  to  the  left  of  the  statloaiiry 
car  (or  about  40  feet  from  tbe  point  of  croaa- 
Ing.  leaving  about  00  teet  of  the  farther 
track  to  tha  right  out  of  view  liecause  of  tbe 
Btatlonary  rnr  ;  and  a  second  car  la  approach- 
ing from  the  right  on  the  farther  track,  a 
way  behind   the  first  car  coming  from 


i   looks 


from  the  left,  1 
and  none  coming  from  the  rlgbt,  tbo'ugh  at 
the  Instant  of  taking  the  observation  one  haa 
Just  passed  out  ot  view  within  tbe  60  feet  of 
track  abut  out  from  observation  by  tbe  sta- 
tionary car,  and  Is  approaching  at  a  apccd 
of  10  miles  an  hour,  an  unuaual  rate  of  speed 
for  that  situation  and  under  the  circumstan- 
cea,  without  giving  any  signal  Of  its  ap- 
proach :  and  he  then  starts  to  cross  tbe  track 
believing  the  way  to  be  safe,— be  Is  not  guilty 
of  B  want  of  ordinary  care  sa  a  matter  of  law. 
The  role  requiring  one  to  take  an  obaervatlon 
of  a  railroad  track  before  attempting  to  cross 
It,  reaaonattly  calculated  to  acquaint  him  of 
the  presence  of  cars  In  dacseroua  proximity 
to  the  croaiing,  ia  not  In  conflict  herewith. 

(January  8,  1901.) 

APPEAL  bj  defendant  from  »  judgment 
□f  the  Superior  Court  for  Uilwaukea 
County  in  favor  of  plaintiff  in  an  actioD 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  bj  de- 
fendant's n^ligenee.     Affirmed. 

Statement  b;  Manball,  J.: 
Action  to  recover  damages  for  a  personal 
injury.  I'he  evidence  produced  bearing  on 
the  issues  mode  by  the  pleadings  estab- 
lished or  tended  to  establish  the  folloiving: 
Virginia  street  runs  east  and  west  and  Reed 
street  crosses  it  at  right  angles  running 
north  and  south,  in  the  city  of  Milwaukee- 
Such  streets  are  about  60  feet  wide  between 
curb  lines.  Tbe  defendant  bas  a  double- 
track  electric  street  railroad  on  Reed  street, 
operated  by  the  overhead  trolley  system. 
The  streets  are  much  used,  particularly  at 
the  crossing.  Street  cars  pass  both  ways  at 
short  intervale,  those  going  south  using  th* 
west  track  and  those  going  north  the  eaat 
track.  Plaintiff  was  nerfectly  familiar 
with  the  crossing  and  all  the  dangers  at- 
tending its  use  by  travelers  with  teams. 
Both  streets  were  sufficiently  level  to  per- 
,  view  of  them  either  way  by  one  stand- 
it  the  erossing.  There  were  buildings 
le  corners  on  the  west  side,  so  that  ona 
approaching  the  railway  tracks  on  Tirginik 
street  from  that  aide  could  not  see  the  tracks 
up  and  down  the  street  till  he  arrived  at 
tbe  crossing.  On  November  26,  18Q7,  com- 
mencing about  S  o'clock  a.  K.,  there  was  a 
snowstorm  which  lasted  till  after  the  hap- 
pening ot  the  injury,  which  was  a  littla 
later  in  the  day.  The  falling  snow  pre- 
vented a  clear  view  of  objects  up  or  down 
the  street,  but  the  difficulty  was  not  so  great 
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btit  that  an  •pproaching  street  car  could 
readiljr  be  seen  for  a  distance  of  more  than 
IdO  feet.  The  falling  snow  and  other  weath- 
er conditions  caused  the  street-car  track  to 
be  slippery,  so  that  it  was  impracticable 
for  a  motorman  to  control  hia  car  as  com- 
pletel;  as  he  otherivise  could.  On  account 
of  such  conditions  the  motorman  on  the  car 
that  produced  the  injury  was  unable  to  de- 
termine readily  within  what  distance  he 
could  stop  it,  because  the  nheels  were  lia- 
ble to  slip  on  the  track.  In  the  circumstan- 
cen  staled,  plaintiff  and  hia  brother  riding 
in  a  covered  buggy,  with  no  curtttins  there- 
on, drawn  by  a  gentle  horse,  approached  the 
CTosaing  from  the  west,  driving  on  Virginia 
street.  As  they  arrived  at  a  point  where 
they  had  a  full  view  of  the  street-car  tracks 
both  ways  on  Reed  street,  they  observed  two 
cars  approaching,  one  from  the  north  on  the 
west  track  and  one  from  the  south  on  the 
east  track.  The  cars  were  so  near  the  cross- 
ing that  plaintiff  did  not  think  it  was  safe 
to  attempt  to  cross.  He  stopped  his  horse 
EO  that  its  feet  were  located  about  12  feet 
from  the  west  rail  and  the  buggy  seat  was 
located  about  at  the  curb  line,  distant  about 
25  feet  from  such  rail.  While  plaintiff  was 
so  located  the  car  coming  from  the  north 
passed  and  stopped  to  allow  a  paasenger  to 
alight  at  the  south  cross  walk.  ImmMiate- 
ly  thereafter  the  car  going  north  on  the  east 
track  passed  over  the  crossing  without  stop- 
ping. Plaintiff  then  loiriied  both  ways  for 
coming  cars  and  observed  one  coming  from 
the  north  about  160  feet  from  the  crossing, 
but  did  not  see  ai^  coming  from  the  south, 
though  one  had  just  disappeared  fr<»n  view 
behind  the  car  that  was  located  at  tjie  south 
cross  walk.  The  car  approaching  from  the 
north  was  moving  pretty  faat  and  the  mo- 
torman, observing  plaintiff's  purpose  to 
cross,  sounded  his  gong  vigorously.  Plain- 
tiff, thinking  he  hod  time  to  make  the  cross- 
ing, started  and  moved  pretty  fast  in  order 
to  do  so.  He  passed  over  the  west  track 
safely  and  as  he  did  so  he  looked  to  the  south 
and  saw  a  car  coming  from  that  direction 
and  BO  near  that  it  was  impossible  for  him 
to  escape  from  the  region  of  danger  before 
the  injury  occurred.  As  the  hind  wheels  of 
hia  buggy  were  about  to  pass  over  the  east 
rail,  he  being  located  about  over  the  rail, 
the  cor  struck  the  buggy,  partially  demol- 
ished it,  and  threw  him  out  forward  and 
to  one  side  a  distance  of  some  25  feet,  where 
he  landed  on  the  surface  of  the  street  and 
was  injured.  There  was  some  conflict  la 
the  evidence  as  to  whether  the  gong  on  the 
car  was  aounded;  also  as  to  the  speed  of  the 
~r  and  the  distance  it  traveled  after  strik- 


waa  going  faster  than  usual  and  some  10 
miles  an  hour.  On  the  part  of  defendant 
the  evidence  was  very  positive  to  the  effect 
that  it  was  going  at  a  moderate  and  usual 
rate  of  speed  and  not  over  5  to  7  miles  an 
hour.  As  to  the  sounding  of  the  gong,  the 
evidence  on  the  part  of  plaintiff  was  that  he 
did  not  hear  it;  that  other  witne!i?es  in  the 
vicinity  did  not,  and  that  if  it  hod  been 
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sounded  plaintiff  would  have  heard  it.  On 
the  port  of  defendant  the  testimony  of  tlie 
motorman,  pasBengers  in  the  car  and  others, 
was  to  the  effect  that  the  gong  was  sounded 
vigorously  and  seasonably.  As  to  the  dis- 
tance the  car  traveled  after  atriking  plain- 
tiff's huggy,  the  evidence  on  his  part  was  tO' 
the  effect  that  it  passed  clear  over  the  cross- 
ing and  a  considerable  distance  beyond,  one- 
witness  placing  it  as  far  aa  half  a  block.  On 
the  part  of  defendant  the  evidence  was  to  the- 
effect  that  the  current  was  reversed  and  the 
brakes  set  as  soon  as  nracticahle  after  plain- 
tiff was  obaerved,  and  that  the  car  stopped 
still  before  passing  entirely  over  the  north 
cross  walk.  The  evidence  was  further  to- 
the  effect  that  the  car  that  stopped  at  the- 
Bouth  cross  walk  stood  there  till  about  the- 
instant  plaintiff  started  to  cross  the  tracks: 
that  as  he  arrived  at  a  point  where  he  could. 
have  seen  the  north-bound  car,  had  he  been 
looking  in  that  direction,  and  the  motorman 
could  have  seen  him,  such  ear  was  very  near 
the  crossing.  Plaintiff  testified  that  the  car 
he  saw  coming  from  the  north  150  feet 
away  was  cominf  so  fast  that  he  hurried  to- 
get  by;  that  he  £d  not  see  the  other  car  til> 
it  was  nearly  to  him,  and  then  it  was  too- 
late. 

The  jury  rendered  the  following  verdict,. 
the  substance  of  the  findings  being  given, 
not  the  particular  language  of  the  verdict: 

(1)  Plaintiff  was  injured  at  the  time  and 
place  alleged,  by  one  of  defendant's  street 

(2)  The  car  was  going  at  an  unreasonable- 
ond  dangerous  rate  of  speed  when  the  in- 
jury occurred. 

(3)  Such  unusual  and  dangerous  rat«  of 
speed  was  the  proximate  cause  of  the  injury- 

(4)  The  motorman,  in  the  exernae  of  or- 
dinary care,  ought  to  have  seen  plaintiff'a- 
peril  in  time  to  have  avoided  injuring  him. 

(6)  The  failure  to  observe  such  peril  iiv 
time  to  avoid  the  collision  was  not  the  proxi- 
mate cause  of  the  injury. 

{6)  The  motorman  did  not  signal  the  ap- 
proach of  his  car  to  the  crossing  by  aoand- 
ing  the  gong. 

(7)  Said  failure  to  sound  the  ^ng  wb» 
not  the  proximate  cause  of  the  injury. 

[8  and  9  omitted  as  immaterial.) 
(10)   The  motorman,  after    seeing   plain- 
tiff's peril,  used  all    reasonable    means    to 
avoid  the  collision, 

(11  and  12  omitted  as  immaterial.) 

(13)  Plaintiff  was  not  guilty  of  a  want 
of  ortUnary  care  in  that  he  did  not  see  th« 
car  in  time  to  avoid  the  injury. 

(14)  Plaintiff  was  not  guilty  of  any  want 
of  ordinary   care  which  contributed   to  his 

(15)  Plaintiff  suffered  damages  to  ths- 
amount  of  £800. 

At  the  close  of  the  evidence  a  motion  for 
a  nonsuit  was  denied.  On  the  coming  in 
of  the  verdict  there  was  a  motion  on  the 
part  of  defendant  to  change  the  finding  on 
the  subject  of  contributory  negligence  of 
plaintiff,  so  as  to  find  that  he  wse  guilty 
thereof  i  also  to  change  the  afllrmative  to 
negative  answers  to  the  questions  relating- 
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to  the  speed  of  Uw  ear  and  its  effect  In  pro- 
■ducins  the  injury.  The  motions  w«re  made 
specim;  and  proper  upon  the  theory  that  the 
evidence  ooucluHivdy  established  the  facts 
«s  defendant  desired  them  to  appear  in  the 
findings.  All  of  defendant's  motions  were 
ilenied  and  exceptions  to  the  rulinss  in  that 
regard  and  other  rulings  were  duly  pre- 
«erved  for  review.  Judgment  wag  rendered 
in  plaintiff's  favor  on  the  verdict. 

MesiTt.  Spooner,  Boaeoranta,  * 
flpooiwT,  tor  appellant: 

If  the  ear  was  coming  at  a  proper  rate  of 
apeed,  the  fact  that  plaintiff  was  struck  is 
«  clear  indication  that  it  was  so  near  as  to 
make  the  hazard  which  he  took  one  incom- 
|)atibte  with  prudence.  If  the  car  was  com- 
ing at  a  dangerous  rat«  of  speed,  and  he 
took  the  chance  upon  the  assumption  that 
it  would  be  run  with  ordinary  care,  t 
made  an  assumption  which  a  proper  use  i 
Ilia  sense  of  sight  would  have  shown  hii 
was  unfounded,  and  in  making  which  the 
law  does  not  sustain  him. 

Vatit  V.  Chicago  &  N.  W.  R.  Co.  101  Wia. 
393.  77  N.  W.  713. 

The  testimony  allows  of  no  other  reason- 
able conclusion  but  that  be  could,  in  the  ex- 
ercise of  ordinary  care,  have  seen  the  car 
which  struck  him  after  he  claims  his  view 
wac  intercepted    by    Um    first    south-bound 

Assuming  that  the  plaintiff  did  not  or 
«ould  not  see  the  car  which  struck  him  be- 
fore the  first  south-bound  car  stopped  at 
Vir^nla  street,  and  that  aft«r  it  stopped  it 
intercepted  hia  view,  so  that  ha  could  not 
see  down  the  street,  it  was  his  duty  to  wait 
until  he  could  see  down  the  street  before 
attempting  to  cross  tho  tr&cks. 

UovendJen  v.  Penntulvania  R.  Co.  180  Pa. 
S44,  3ft  Atl.  731;  yeieark  Patg.  R.  Co.  v. 
Block,  56  N.  J.  L.  605,  22  L.  R.  A.  374,  27 
Ati.  1057;  Oleton  r.  Lake  Bhore  d  M.  B.  R. 
Co.  143  Ind.  40e,  32  L.  R.  A.  149,  42  N.  B. 
736;  KilbHde  ».  Kew  York  C.  &  R.  It.  R. 
€a.  17  App.  Div.  177,  45  N.  Y.  Bupp.  302; 
Vahue  V.  Hew  York  C.  &  B.  R.  R.  Co.  18 
App.  Div.  452,  46  N.  Y.  Bupp.  359 ;  Attain 
tic  d  D.  R.  Co.  V.  RexQer,  95  Va.  418,  28  8. 
E.  900;  Baiter  v.  Utioi  &  B.  River  R.  Co.  75 
V.  Y.  273;  Merhle  v.  Sev>  York.  L.  E.  d 
W.  R.  Co.  40  N.  J.  L.  473,  9  Atl.  880;  West 
Jersey  R.  Co.  v.  ftcan,  55  N.  J.  L.  674,  27 
Atl.  1004. 

Travelers  have  no  right  to  relax  vipl- 
ance  upon  the  assumption  that  trains  will 
only  be  run  oceording  to  schedule  as  tbey 

Salter  T.  Utica  d  B.  River  B.  Oo.  76  N. 
T.  273 ;  OoTclev  v.  La  CrosM  City  R.  Oo.  101 
■Wis.  145,  71  N.  W.  179. 

Mr.  Edfar  Xa  Wood,  for  respondent; 

The  rule  that  one  should  look  and  listen 
before  attempting  to  cross  a  railway  track 
i%  subject  to  limitations.  Where  the  at- 
tention of  the  plaintiff  is  momentarily  dis- 
tracted, or  where  the  conduct  of  the  defend- 
ant is  such  as  to  lure  the  plaintiff  into  dan- 
ger by  allaying  reasonable  apprehraision  of 
^nger,  or  where  an  interveoitig  obstruction 
M  L.  E.  A. 


cuts  off  from  the  plaintiff  the  view  of  the 
approaching  train. — under  such  circum- 
atances  the  plaintiff  may  be  relieved  from 
the  rigor  of  the  rule. 

Fhillips  V.  Milwaukee  d  71.  R.  Oo.  77  Wis. 
351,  0  L.  R.  A.  521,  48  N.  W.  543;  Piper  v. 
Chicago.  M.  d  St.  P.  R.  Co.  77  Wis.  266,  46 
N.  W.  166;  Thoreaen  v.  La  Crosse  City  R. 
Co.  04  Wis.  132,  08  N.  W.  648,  87  Wis.  597, 
fiS  N.  W.  1051 ;  Duame  v.  Chicago  d  N.  W. 
a.  Co.  7£  Wis.  52S,  40  N.  W.  394;  Winsfan- 
leu  V.  Chicago,  il.  d  St.  P:  R.  Co.  72  Wis. 
375,  39  N.  W.  8SB;  Winehell  v.  Abbot,  77 
Wis.  371,  46  N.  W.  665;  Ferguson  v.  Wit- 
eontin  C.  ft.  Co.  63  Wis.  151,  23  N.  W.  123; 
nil/.  Oen.  V.  Chicago,  M.  S  St.  P.  R.  Co. 
35  Wis.  606;  Bonier  v.  Chicago,  M.  d  8t.  P. 
ft.  Co.  61  Wis.  461,  21  N.  W.  636;  Butler  r. 
MilvMukee  d  St.  P.  ft.  Co.  28  Wis.  601 ;  Bee- 
{eld  V.  Chicago,  M.  d  St.  P.  R.  Co.  70  Wis. 
219,  36  N.  W.  278;  Beath  v.  Btewart,  99 
Wis.  418.  63  N.  W.  1051;  Waneer  v.  Chip- 
pewa Valley  Electric  R.  Co.  108  Wis.  310, 
84  N.  W.  423;  Berg  v.  UiUoaukee,  83  Wia. 
603,  63  N.  W.  890;  Gunw  v.  Chicago,  Bt.  P. 
a  M.  R.  Co.  62  Wis.  670,  10  N.  W.  11. 

This  rule  as  applied  to  steam  railroads 
does  not  apply  in  all  of  its  rigor  to  the  cross- 
ing of  electric  street  railways,  and  the  fact 
that  the  traveler  does  not  look  and  listen, 
or,  looking,  sees  the  car  at  such  a  distance 
that,  if  it  IS  run  at  a  reasonably  safe  rate  of 
speed,  he  can  cross  in  safety,  and  he  as- 
sumes ttiat  he  can  so  cross,  if  he  is  injured 
in  the  attempt  he  is  not  thereby  connoted 
of  contributory  ncgligencca 

Cincinnati  Street  R.  Co.  v.  Bnell,  54  Ohio 
St.  1B7,  32  L.  R.  A.  276,  43  N.  E.  207; 
Smith  V.  Union  Trunk  Line,  IB  Wash.  351, 
46  L.  R.  A.  173,  Bl  Pac  4O0;  Chicago  Oils 
ft.  Co.  V.  ftobitison,  127  III.  9,  4  L.  R.  A. 
120,  18  N.  E.  772;  Laufer  v.  Bridgeport 
Traction  Co.  68  Conn.  476,  37  L.  H.  A.  530, 
37  Atl.  370;  Evaneville  Street  B.  Oo.  v. 
Gentry,  147  Ind.  408,  37  L.  R.  A.  379,  44  N. 
E.  311;  Consolidated  Ti-aotion  Co.  v.  Scott, 
68  N.  J.  L.  682,  38  L.  R.  A.  126,  34  Atl. 
1004 ;  Hework  Past.  R.  Oo.  v.  Block,  56  N. 
J.  Ih  605,  22  L.  R.  A.  379,  27  Atl.  1067; 
Callahan  v.  Philadelphia  Traction  Oo.  184 
Fa.  426,  89  Atl.  222;  Sounder*  v.  City  d 
Suburban  ft.  Oo.  S9  Tenn.  130,  41  B.  W. 
1031;  New  Jersey  Eleotric  R.  Oo.  v.  Jfilfor, 
59  N.  J.  L.  423,  38  AU.  886;  Con«oItdafeil 
Troofion  Co.  v.  Haight,  69  N.  J.  L.  677,  37 
Atl.  135;  Bhea  t.  81.  Paul  City  R.  Co.  60 
Minn.  396,  52  N.  W.  902;  Riley  v.  Minne- 
apolis Street  R.  Oo.  80  Minn.  424.  83  N.  W. 
376;  Wotika  v.  Bt.  Paul  City  ft.  Oo.  80 
Minn.  364,  83  N.  W.  386;  llerte  v.  Detroit 
Electric  R.  Oo.  (Mich.)  7  DeL  L.  N.  303,  83 
N.  W.  1037;  Ryan  t.  Detroit  Oitieenf 
Street  ft.  Co.  123  Mich,  697,  82  N.  W.  278; 
Moran  V.  Detroit,  Y.  d  A.  A.  R.  Oo.  184 
Mich.  682,  83  N.  W.  606;  Baltimore  Trac- 
tion Co.  V.  Helma,  84  Md.  515,  36  L.  R.  A. 
217,  36  Atl.  110;  Dunioan  v.  Union  ft.  Oo. 
30  App.  Div.  407,  67  N.  T.  Bupp.  326; 
Reilly  v.  Uelropolitan  Street  ft.  Co.  67  N. 
Y.  Bupp.  278;  Oapital  Traction  Co.  t.  Luf 
by,  12  App.  D.  C.  206;  Laaler  v.  Hartford 
Street  ft.  Co.  72  Conn.  82.  43  Atl.  646;  At- 
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lanfa  Conaol.  Street  R.  Co.  v.  Bat«i,  103  Oa. 

333,  30  S.  K.  41 ;  Clark  v.  Bennett,  123  Cei. 
278.  65  Pac.  908  ;  Hall  t.  Ogden  City  Street 
R.  Co.  13  Utah,  243,  44  Pac.  1040 ;  Palfer- 
ton  V.  Towngend,  91  Iowa,  725,  50  N.  W. 
E05,  Ajjpi.;  iTciiy  T.  WatejfeW  4  B.  Street 
R.  Co.  175  Maes.  331,  SB  N.  E.  286;  Citiienk" 
Street  R.  Co.  t.  AbrigM,  14  Ind.  App.  433, 
42  N.  E.  238,  1028. 

Street  railwaya  have  no  superior  right  of 
way  over  vehicles  at  street  croe^ings,  aa  thej 
bave  at  other  points  along  the  line. 

Wataon  v.  Minneapolii  Street  R.  Co.  63 
Minn.  551,  55  N.  W.  742 ;  Hickman  t.  Union 
Depot  K.  Co.  47  Mo.  App.  05;  Bemhard  v. 
Kockeeter  R.  Co.  68  Hun,  369,  22  N.  Y.  Supp. 
821;  Pope  V.  Kanaaa  City  Coble  R.  Co.  99 
Mo.  400,  12  S.  W.  801;  Citizen*'  Rapid 
Transit  Co.  v.  Beipritt,  96  Tenn.  123,  33  S. 
W.  920;  Booth,  Street  Railways,  |  304. 

The  ptaintitf  might  rightfully  aasume 
that  the  defendant  would  run  its  cars  at  a 
reasonably  safe  rate  of  speed. 

Creamer  v.  Went  End  Street  B.  Co.  156 
Mass.  320,  le  L.  R.  A.  492,  31  N.  E.  391; 
Read  V.  Brooklyn  Heights  R.  Co.  32  App. 
Div.  507,  53  N.  Y.  Supp.  209;  fart  v.  Cedar 
Rapids  d  M.  City  R.  Co.  109  Iowa,  631,  80 
N.  W.  G62;  Newark  Pats.  R.  Co.  y.  Block, 
65  N.  J.  L.  «05,  !2  L.  R.  A.  379,  27  AU. 
1067 :  Uoran  v.  i>elroit,  7.  <£  A.  A..  R.  Co. 
124  Mich.  582,  63  N.  W.  600;  Smith  v. 
Union  TrurUc  Line.  18  Wash.  351,  45  L.  R. 
A.  173,  61  Pac.  400;  Cintnnnati  Street  R. 
Co.  V.  Bnell,  54  Ohio  St.  197,  32  L.  R.  A. 
278,  43  K.  E.  207i  Laufer  v.  Bridgeport 
Traction  Co.  68  Conn.  475,  37  L.  R.  A.  639, 
37   AU.  37». 

MstbIikII,  J.,  delivered  the  opinion  of  the 

This  case  inTotves  a  feir  plain  familiar 
principles.  Little  or  no  help  can  be  ob- 
tained by  citing  cases  from  other  courts 
where  the  facta  were  materially  different 
or  the  principles  applied  not  recognized  as 
law  b;  this  court.  There  are  no  precedents, 
as  regards  the  facts,  in  the  decided  cases  of 
this  or  other  courts,  that  can  be  considered 
controlling  Qr  materially  helpful.  Counsel 
for  respondent  has,  with  great  industry  and 
some  misdirected  professional  energy, 
brought  to 


rule*  of  law  recognized  here  that  an  at- 
tempt to  apply  them  to  the  facta  of  this 
caae  is  confusing  instead  of  helpful.  There 
ia  little  use  in  referring  to  adjudications  to 
the  elTect  that  a  diversion  of  attention  will 
excuse  a  person,  approaching  a  railway 
track  with  the  intenUon  of  crossing  the 
same,  from  performing  the  duty  to  lo<^  both 
ways  and  listen  for  coming  cars,  lo  as  to 
carry  the  caae  to  the  jury  on  the  question 
of  whether  the  plaintiff,  seeking  to  recover 
upon  the  ground  of  the  defendant's  negli- 
gence, waa  guilty  of  contributory  negligence; 
because  the  rule  here  is,  as  it  is  in  moat 
cotiTta,  that  auch  duty  is  governed  by  a  rule 
of  law  and  net  to  be  determined  as  a  fact, 
from  evidence,  by  the  jury.  It  is  as  useless 
63  L.  R.  A. 


to  bring  to  the  attention  of  this  court  case» 
where  it  has  been  held  that,  though  the  duty 
to  look  and  listen  exists,  the  testimony  of 
the  plaintiff  that  he  performed  that  duty, 
yet  did  not  see  nor  hear  a  coming  car  that 
was  unquestionably  within  hia  sight  and 
hearing,  is  sufficient  to  carry  the  caae  to  the 
jury  on  the  subject  of  his  contributory  neg- 
lifi^ence;  becauae  the  rule  here  is  that  tho 
duty  to  see  those  dangers  that  are  in  plain 
sight,  and  hear  those  Uiat  are  plainly  within 
hearing  by  paying  proper  attention  thereto, 
ia  just  as  al)solut«  aa  is  the  duty  to  look  and 
listen  for  them,  and  tiiat  a  jury  cannot  be 
permitted  to  say  that  a  person  called  upon, 
to  perform  that  duty  did  not  see  or  bear 
such  dangers,  and  base  a  verdict  thereon.  It 
ia  juat  as  uselens  to  urge  upon  the  attention' 
of  thia  court  adjudications  to  the  effect  that 
if  plaintiff  waa  guilty  of  contributory  ni^li- 
gence  he  may  yet  recover  if  the  defendant, 
after  obsening  his  peril,  could  have  avoided 
inflicting  the  injury  complained  of,  by  the- 
exercise  of  ordinary  care;  or  cases  to  the  ef- 
fect Chat,  notwithstanding  plaintiff's  con- 
tributory n^ligence,  he  may  yet  recover  if 
the  defendant  was  guilty  of  gross  negligence, 
speaking  of  hia  conduct  as  characterized  by 
negligence  strictly  ao  called,  not  intent,  act- 
ual, or  constructive,  to  do  the  deed  (see- 
Bolin  V.  Chicago,  8t.  P.  M.  i  O.  R.  Co.  108 
Wis.  333,  64  N.  W.  446)  ;  or  adjudications 
to  the  effect  that  if  plaintiff's  negligence 
preceded  defendant's  a  considerable  period 
of  time,  by  the  act  of  going  upon  the  trade, 
and  defendant  by  the  eserdse  of  ordinary 
care  could  have  avoided  the  occurrence  of 
the  accident,  the  negligence  of  the  plaintiff 
must  be  ccmaidered  remote  aad  his  aituatioa 
at  the  time  of  the  injury  a  mere  condition 
of  it,  and  the  negligence  of  the  defendant 
the  sole  proximate  cause  thereof,  notwith- 
standing plaintiff's  n^ligence  actually  coat- 
tinued  to  and  met  thtS  of  the  defendant  at 
the  instant  of  the  accident.  Such  rules  miti 
found,  in  whole  or  in  part,  where  the  doc- 
trine of  comparative  n^ligcnce,  in  whole  or 


that  of  all  courts  that  entirely  discounten- 
ance comparative  negligence,  is  that  con- 
tributory negligence  of  the  plaintiff,  how- 
ever slight,  precludes  hia  recovering  in  an 
action  grounded  on  the  defendant's  n^U- 
gence,  however  great  such  negligence  may 
have  been.  In  this  we  do  not  refer  to  wil- 
ful misconduct  of  a  wrongdoer,  which  has 
come  to  be  spoken  of  as  gross  negligence, 
meaning,  however,  intent,  actual  or  con- 
structive, to  do  the  injiU7,  and  not  negli- 
gence at  all,  strictly  ao  called.  The  doctrins 
of  contributory  negligence  applied  here  has 
the  sanction  of  the  common  law  from  time 
immemorial,  the  support  of  most  of  the 
courts  and  standard  text  writers,  and  half 
a  century  of  the  adjudications  of  this  court. 
To  change  it,  otherwise  than  by  l^slative 
enactment,  would  be  judicial  usurpation. 
Tlierefore  it  is  idle  to  urge  upon  our  att«n. 
tion  authorities  that  cannot  be  applied  ex- 
cept by  auch  transgression. 

Cases  supporting  each  of  the  lines  of  conk- 
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parfttive  negligeoce,  uid  the  other  rules  to 
which  we  have  referred,  axe  presented  here 
fts  bearin);  on  pUintiS's  right  t«  recover, 
and  maDjr  more  might  be  found,  rapGcinlly 
in  Uie  inferior  appellate  courts  of  Bonie  of 
the  Btatea.  Upon  the  faith  of  luch  author- 
ities, it  is  believed,  much  money  has  been 
iiseleaalf  expended,  and  false,  unattainahle 
hi^cB  built  up.  Other  courts  have  found  it 
necessary,  by  vigorous  lan^a^,  to  staj  the 
t«nden(7  of  such  mischief.  In  a.  vary  re- 
cent case  in  Missouri  the  court  nsed  these 
emphatic  words:  "There  is  no  comparative 
negligence  in  tliie  state.  .  .  ■  The  rule 
that  the  neglii^ence  of  the  plaintiffs  [want 
of  ordinary  care  waa  undoubtedly  meant] 
which  contributes  directly  to  the  cause  of 
the  injury  will  prevent  a  recovery  is  with- 
out exception  or  qualification."  The  court 
was  speaking  of  where  recovery  ia  sought  on 
the  ground  of  defendant's  want  of  ordinary 
care.  Ifogan  v.  CitUietit'  R.  Co.  1{K)  Mo. 
3S,  51  S.  W.  473. 

What  has  been  said  is  addressed  to  the 
efforts  of  respondent's  counsel  to  combat 
the  main  contentions  upon  which  reliance 
is  placed  to  secure  a  reversal  of  the  judg- 
ment, vie.,  that  the  verdict  finds  and  the 
evidence  shows,  as  a  matter  of  law,  contribu- 
tory negligence.  Against  that  the  authori- 
ties were  cited,  among  others,  which  we  have 
seen  fit  to  criticise  in  a  general  way  only, 
there  being  too  many  of  them  to  warrant  a 
review  thereof  in  detail.  We  will  reserve 
the  discussion  of  the  grounds  put  forth  by 
appellant's   counsel    to   support  their   main 

Kmt,  and  the  reasons  for  the  conclusion  we 
ve  arrived  at,  for  the  closing  subject  of 
this  opinion. 

It  does  not  appear  to  be  contended  that 
there  was  not  evidence  sufficient  to  carry 
the  case  to  the  jury  on  the  subject  of  wheth- 
er the  car  was  run  at  a  negligent  rate  ot 
speed,  and  whether  such  fact,  under  the  dr- 
eunutances,  woa  a  proximate  cause  of  the 
injury ;  so  we  need  not  discuss  that  ques- 
tion, though  it  is  proper  to  say,  in  passing, 
that  the  situation  disclosed  by  the  evidence 
fairly  raised  a  jury  question  as  to  each  of 
such  elements. 

Some  complaint  is  made  because  the  court 
refused  to  submit  questions  requested  by 
counsel  for  appellant,  but  it  does  not  aeem 
that  there  is  any  merit  therein,  as  all  the 
facts  in  issue  were  fully  covered  by  the 
special  verdict. 

Complaint  is  also  made  because  the  court 
neglected  to  instruct  the  jury  iu  regard  to 
the  duty  of  plainliff  to  look  and  listen  be- 
fore going  upon  the  railway  track,  in  ac- 
cordance with  the  suggestions  contained  in 
the  questions.  Also  b«»use  of  instructions 
which  the  court  did  give  on  that  subject- 
In  answer  to  such  complaints,  it  is  suHici- 
ent  to  say  that  the  evidence  is  undisputed 
that  plaintilT  did  both  look  and  listen  for  a 
car  coming  from  the  south  on  the  east  track, 
before  he  attempted  to  cross  it,  and  that  he 
neither  saw  nor  heard  a  car ;  and  the  cir- 
cumstantial evidence  and  the  verdict  are 
sonsistent  therewith.  So  it  must  be  Fwid 
that  the  evidence  clearly  showa  that,  at  the 
S3  L.  R.  A. 


instant  when  plaintiff  started  to  cross,  tli« 
coining  car  that  did  the  injury  was  ob- 
scured from  his  view  by  the  car  standing  at 
tlie  south  cross  walk.  The  jury  found  as  & 
fact,  on  conflicting  evidence,  that  the  car 
gong  was  not  sounded.  In  view  of  such  un- 
disputed facts  and  the  fact  found  by  tbe 
juty.  If  error  was  committed  either  in  the 
instructions  in  respect  to  plaintiff's  duty  to 
look  and  listen  far  a  coming  car  and  to  see 
and  observe  tbe  speed  thereof,  or  in  refusing 
instructions  in  regard  thereto  according  tO' 
the  suggestions  contained  in  tbe  questions 
which  appellant's  counsel  requested  th» 
court  to  submit  to  the  Jury,  no  harm  re- 
suited  to  it  therefrtKu.  So  tbe  case  comes 
down  to  what  we  have  said  is  the  main  con. 
t«ntion. 

Appellant's  counsel  insist  that  the  verdict 
indicates  such  contributory  fault,  becaus* 
the  reasonable  meaning  of  the  finding  that 
the  motonnan  ought,  in  the  exercise  of  or- 
dinary care,  to  nave  seen  respondent  io 
time  to  have  avoided  the  injury,  is  tbot  b« 
ought  to  have  seen  him  before  the  view  was 
cut  off  by  the  standing  car,  in  which  case, 
obviously,  plaintiff  ought  at  the  same  time 
to  have  seen  the  coming  car  and  not  started 
across  the  track.  We  do  not  think  counsel's 
idea  of  the  meaning  of  the  verdict  is  correct. 
Taking  the  finding  in  connection  with  that 
in  r^ard  to  the  dangerous  speed  of  the  car, 
and  in  connection  with  the  undisputed  evi- 
dence, it  is  very  clear  that  what  the  jury 
meant  was,  that  if  the  motorman  had  been 
operating  bis  cor  at  a  reasonable  rate  of 
speed,  under  the  cireumstaJices,  he  would 
have  seen  plaintiff  upon  the  track  in  time 
to  have  checked  it  and  thereby  avoided^  the 
injury.  In  that  view,  the  finding  as  to  the 
motorman's  failure  of  duty  in  not  seeing  re- 
spondent is  perfectly  consistent  with  the 
finding  of  freedom  from  contributory  fault 
on  the  part  of  the  latter  in  failing  to  observe 
the  car  in  time  to  ke^  out  of  its  way. 

To  further  support  the  main  contention, 
it  is  insisted  that  respondent,  as  a  matter 
of  law,  not  only  should  have  looked  for  the 
coming  car  from  the  south  on  the  east  track 
before  ho  started  to  cross,  but  ahouid  have 
seeii  the  car  that  did  the  mischief  if  it  was 
within  the  line  of  his  vision  looking  by  the 
front  end  of  the  car  located  at  the  south 
cross  walk,  and  that  if  it  was  not,  because 
it  had  passed  out  of  view  within  the  terri- 
tory shut  out  from  observation  by  the  sta- 
tionary car,  he  should  have  anticipated  the 
probability  of  a  car  being  bo  located,  and 
not  atCempled  to  cross  tJie  tracks  until  such 
stationary  car  moved  on;  that  is,  that  the 
rule  of  law  requiring  a  person  to  look  and 
listen  for  a  coming  car  before  enterinf;  upon 
a  railway  track,  includes  the  duty,  not  only 
to  discover  what  is  observable  by  the  senses 
of  Hpcing  and  hearing,  but  the  duty  to  ime 
such  senses  when  and  where  they  will  be 
reasonably  cartain  to  discover  the  existence 
of  a  car  dangerously  near  the  crossing,  if 
there  be  one.  No  fault  can  be  found  with 
the  rule,  but,  applying  it  to  the  evidence  as 
a  test  of  plaintiff's  conduct,  in  view  of  other 
nettled     legal     principles,     we     still     haw. 
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question  of  fwtt  left  for  the  jufj  to  boItc. 
The  induBtiy  of  counsel  tor  Hppellant  haa 
not  been  rewarded  bj  digcoreriii^  precedents 
which  may  be  referred  to  as  matorial  aids 
in  solving  such  difflcuttj;  and  our  labor  to 
that  end  haa  not  met  with  any  more  satis- 
factory result.  Counsel  for  respondent  haa 
not  been  more  successful.  The  cases  cited 
to  our  attention  by  the  latter,  the  Btrongest 
■of  them  being  from  inferior  appellate  courts, 
to  the  effect  that  respondent  was  not  bound 
to  wait  for  all  the  cars  that  might  be  com- 
ing to  pasB  by, — that  he  had  as  much  right 
to  use  the  crossing  so  as  to  make  defendant 
-check  the  car  to  allow  him  to  paM  over  tlie 
tracks  as  appellant  bad  to  delay  respondent 
in  order  to  allow  the  car  to  pass  over  the 
crossing, — are  not  useful.  Such  expressions, 
found  in  legal  opinions  to  support  decisions, 
do  not  accuT«tely  state  the  law.  They  pro- 
-ceed  on  a  misapprdiension  of  the  relative 
rights  of  street-car  companies  and  ordinary 
travelers,  and  havo  a  mischievous  effect. 
Such  travelers  have  only  the  common  right, 
while  a  railroad  company  has  special  rights 
granted  to  it  by  the  state  through  the  mu- 
nicipality as  its  agent.  The  public  thor- 
oughfares are  under  the  control  of  such  pub- 
lic agencies,  to  be  used  in  such  reasonable 
ways  as  their  appropriate  ^vemin^  bodies 
may  determine  not  inconsistent  with  the 
-original  design.  In  the  exercise  of  un- 
doubted power,  the  common  council  of  the 
•city  of  Milwaukee  granted  appellant,  or 
some  person  under  whom  or  corporation 
under  which  it  claims,  the  right  to  maintain 
and  operate  its  double-track  Btreet  rtulroad, 
and,  so  far  as  appears  from  the  evidence, 
without  any  restrictions  as  to  the  speed  of 
■cars  or  the  manner  of  crossing  streets.  Such 
granted  rights  contemplated  rapid  transit 
within  reasonable  limits,  and  that  ordinary 
travejere  on  the  street  should,  to  a  reason- 
able extent,  shape  their  conduct  with  regard 
thereto.  In  the  use  of  its  granted  rights 
Hppellant  is  considered  a  public  sgent.  It 
has,  impliedly,  such  privileaeB  as  are  rea- 
sonably necessary  to  efTect  the  object  of  its 
t^ant.  In  order  that  it  may  enjoy  such 
■privileges,  ordinary  travelers,  when  upon  Its 
track,  should  give  way  for  the  passage  of 
cara,  and  be  ready  to  do  so  in  order  not  to 
delay  the  transit  thereof.  They  ought  not 
-to  go  upon  the  track  if  a  car  is  approaching 
at  a  lawful  rate  of  speed  and  reasonable  op- 
portunity does  not  exist  to  pass  over  in 
safety.  If  the  car  ig  approaching  at  a  neg- 
lijrent  rate  of  speed,  and  the  traveler  ob- 
serves tt  or  ought  reasonably  to  do  so,  such 
negligence  will  not  justify  a  traveler  in 
ti reaching  his  duty,  to  exercise  ordinary 
«are  for  his  own  protection,  by  placing  him- 
self in  the  way  of  such  car. 

The  traveler's  duty,  confining  it  to  a 
etroet  oroasing  of  a  street- car  track,  is 
Btnted  by  the  supreme  court  of  New  Jersey 
-substantially  in  this  way:  The  driver  of  a 
team  in  crossing  a  street-car  track  has  the 
rij;ht  of  way  if.  by  proceeding  at  a  rate  of 
speed  which  under  the  circumstances  of 
time  and  locality  is  reasonable,  he  will  reach 
.S3  L.  R.  A. 


the  piece  of  crossing  in  time  U>  *»fely  g« 
upon  the  track  in  advance  of  an  approach- 
ing car,  the  lattor  bting  sufficiently  distant 
to  be  checked,  and,  if  need  bc^  stopped,  be- 
fore ft  will  reach  him;  that  is,  if  the  driver, 
proceeding  reasonably  under  all  the  circum- 
stances, ent«r  upon  the  track,  having  exer- 
cised reasonable  judgment  as  regards  tba 
time  necessary  to  stop  the  car  before  reach- 
ing him,  be  is  not  guilty  of  any  breach  of 
ordinary  care,  even  though  it  shall  turn  out 
that  he  has  miscalculated.  Neie  Jeraejf 
Bleotrio  R.  Co.  v.  Millar,  59  N.  J.  L.  423,  3S 
Atl.  886,  39  Atl.  646.  Respondent's  coun- 
sel relies  on  that  and  similar  cases.  It 
should  be  said  in  passing  that  the  court,  in 
connection  with  stAtlng  the  rule  as  indi- 
cated, approved  a  charge  given  by  the  trial 
court  to  the  effect  that  a  person,  in  ap- 
proaching a  street-car  trade  for  the  purpose 
of  crossing  the  same,  where  his  view  is  im- 
peded by  vehicles  or  he  cannot  see  up  the 
track,  should  wait  till  he  reaches  a  point 
where  his  sight  is  not  impeded,  before  going 
upon  the  tr^^;  that  be  ought  to  b«  able  to 
see  far  enough  up  the  traiS;  to  see  that  he 
has  the  right  of  way.  To  that  the  trial 
court  add^  this  test  of  when  such  right  of 
way  exists:  He  ha«  the  right  of  way  if  he 
can  get  upon  the  trade  before  the  car  would 
reach  that  point  if  going  at  a  reasonable 
rate  of  speed.  That  was  condemned  by  the 
appellate  court  because  of  two  elements: 
First,  that  indicating  a  right  on  the  part 
of  the  traveler  to  get  in  the  way  (rf  a  com- 
ing car  by  his  activity,  and  compel  the  per- 
son in  charge  thereof  to  check  ito  speed; 
second,  the  right  to  ignMv  the  actual  speed 
of  the  car  however  plainly  observable.  The 
true  test  was  given  in  subetajice  as  before 
indicated,  omitting  the  element  permitting 
the  traveler  to  run  a  race  with  a  car  in  or- 
der to  go  upon  the  track  in  advance  of  it, 
and  that  ptuTuitting  him  to  ignore  the  un- 
usual rato  of  speed,  but  retaining  the  idea 
Uiat  the  traveler  need  not  check  his  speed 
to  allow  a  car  to  pass,  but  traveling  at  a 
usual  rato  may  go  in  front  of  the  car,  giving 
time  only  for  Uie  motorm&n  to  stop  it  if 
need  be  before  reaching  the  traveler.  That 
is  in  the  nature  of  an  amendment  of 
street-car  franchises.  Certainly,  such  privi- 
l^Bs  as  are  reasonably  necessary  to  the  dis- 
cbarge of  the  duty  of  a  street-car  company 
to  the  public  in  transporting  persons  from 
place  to  place  on  the  street,  in  the  way  in 
which  such  business  is  ordinarily  conducted, 
are  incident  to  the  franchise  to  maintain 
and  operate  the  road,  in  the  absence  of  mu- 
nicipal regulations  or  something  in  the 
franchise  or  some  stato  police  rwulation  to 
the  contrary.  In  the  absence  of  any  such 
regulstion,  the  purpose  of  such  a  utility  is 
so  inconsistent  with  every  traveler  upon  the 
street  where  it  exists  having  the  right  to  go 
upon  the  track  in  advance  of  a  coming  car 
by  merely  calculating  on  the  time  necessary 
for  the  car  to  be  stopped  before  reaiAing  the 
crossing,  that  it  is  not  perceived  how  a  court 
can  say  that  such  right  exists  without  ex- 

I  erdsing  legislative  functions  and  judicially. 

I  In  form,  restricting  the  plain  intent  of  the 
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legialfttim  gr&nt.  The 
traveler's  right  in  arossiog  a  street-car  truck, 
to  harmcnize  reasoDkblf  with  the  spirit  ol 
-Ml  unrestricted  franchise  to  mainUiin  and 
-operate,  as  regards  the  rights  of  other  users 
of  the  way,  may  properly  be  stated  thus:  A 
person  desiring  to  cross  a  street-car  track  in 
Advance  of  an  approaching  car  has  the  right 
-of  way  if,  oaleulating  reasonably  from  the 
standpoint  of  a  person  of  ordinary  care  and 
intelligence  so  circumstanced,  he  has  suffi- 
cient time,  proceeding  reasonably,  to  clear 
the  track  without  interfering  with  the 
movement  of  the  car  to  and  past  the  point 
■ol  crossing,  assuming  that  it  is  moving  at 
a,  reasonalile  and  lawful  rate  of  speed.  If 
a  person,  exercising  his  judgment  as  indicat- 
•ed,  attempts  to  cross  the  track,  and  it 
turns  out  that  he  has  miscalculated,  he  can- 
not be  held  guilty  of  a  breach  of  duty  to  ex- 
ercise ordinary  care.  If  in  the  circumstan- 
ces stated,  other  than  the  speed  of  the  car, 
the  car  is  approaching  at  an  unlawful  rate 
of  i^peed,  and  it  is  observable  by  the  person 
about  to  ci'oss  the  track,  by  the  exercise  of 
ordinary  care,  he  must  take  that  into  con- 
sideration in  determining  wliether  there  is 
time  to  snftly  clear  the  track,  the  duty  to 
exercise  ordinary  care  for  his  own  protec- 
tion not  being  excused  by  the  fault  of  any- 
body else. 

\Ve  are  not  unmindful  of  the  fact  that  the 
rule  stated  pluces  quite  a  burden  upon  the 
ordinary  use  of  the  streets  by  persons  travel- 
ing thereon  in  the  ordinary  way,  especially 
where  there  are  double  tracks  with  center 
lupporting  poles  and  cars  passing  both  wayi 


B  of  the 
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at  short  intervals ;  but  that 
incidents  of  our  modern  civilisation, 
thing  must  move  fast.  People  as  a 
not  tolerate  anything  else.  Strcet^i 
panies  are  expected  to  conform  to  the  pub- 
lic demand  in  that  regard,  and  are  granted 
(ranchisei,  as  indicated,  in  that  view.  The 
dangers  that  reault  ate  great  and  constant. 
Tlie  army  of  dead  and  maimed  because  of 
such  dangers  is  numerous  and  being  daily 
added  to.  But  a  remedy  therefor  must  not 
be  sought  by  appealing  to  courts  to  change 
established  rules  of  law  in  order  to  indemni- 
fy the  HulTerers;  but  by  appealing  to  the  law- 
making power  for  such  regulations  of  the 
construction  and  operation  of  street  rail- 
roads, and  the  use  of  streets  for  such  pur- 
pose, as  will  concur  with  and  render  such 
use  more  in  harmony  with  their  safe  and 
convenient  use  by  ordinary  travelers,  leiiv- 
ing  courts  to  administer  justice  for  wrongs 
committed  notwithstanding,  according  to 
the  law  as  they  find  it. 

Now  when  we  apply  the  test  above  indi- 
cated to  respondent's  conduct,  the  diflicuHy 
with  saying  he  was  guilty  of  contributory 
negligence  by  no  meant  disappears.  We 
must  keep  in  view  the  peculiar  situation  he 
was  in  when  and  just  before  be  started  t^ 
cross  the  track,  in  determining  whether 
there  was  a  breach  of  duty  on  his  part  in  j 
not  discovering  the  coming  —    —  — ''•  — 


'ith  certainty,  in  view  of 
the  evidence  as  to  the  storm  that  was  in 
progress  and  other  conditions.  The  track 
was  observable,  looking  directly  east  and 
southeast.  Ire  the  north  end  of  the  stationary 
car,  for  a  distance  of  about  40  feet.  Be- 
tween the  two  parts  of  observable  track 
tliere  was  a  space  of  about  60  feet  that  waa 
obscured  by  the  standing  car.     Prom  a  point 


the 
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south  till  it  passed  out  of  v 
obscured  by  the  stationary  car,  at  the  speed 
it  was  moving,  it  to(^  only  about  six  seo- 
onds.  As  respondent  came  to  a  stop  on  tha 
'est  side  of  the  street,  he  saw   a   car    ap- 

id  waited  for  them  both 
to  pass.  The  one  from  the  north  passed 
first.  As  soon  as  the  one  from  the  south 
was  clear  of  the  crossing,  he  looked  again 
both  ways,  and  not  observing  any  car  ap- 
proaching from  the  south,  but  seeing  on* 
coming  from  the  north,  a  sufficient  distance 
away,  however,  to  enable  him  to  safely  cross 
the  tracks,  he  started.  In  the  time  it  took 
for  the  first  car  friHn  the  south  to  pass  over 
the  crossing,  and  while  respondent  was  wait* 
ing  for  it  to  so  pass,  the  six  seconds  rea- 
sonably elapsed  necessary  for  the  second 
car  from  the  south  to  come  into  view,  pass 
over  the  track  that  was  observable  to  the 
south,  and  enter  the  region  of  obscurity  be- 
hind the  ststionary  car,  so  that  when  re- 
spondent looked  before  starting  to  make  the 
crossing  there  was  no  moving  car  in  view, 
south.     He  made  the  start  supposing  that  it 
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There  woe  no  breach  of  duty  to  look  both 
ways  and  listen.  Was  it,  as  a  matter  of 
law,  want  of  ordinary  care  on  the  part  of 
respondent  not  to  have  anticipated  the  prob- 
ability of  a  car  bping  obscured  from  his 
sight  within  the  60  feet  of  space  he  eould 
not  see  by  reason  of  the  stationary  carT  It 
seems  that  the  term  "probability"  should  l>e 
changed  to  "possibility"  in  view  of  the  ver- 
ity in  the  case  that  the  car  was  going  at 
an  unusual  rate  of  speed,  ao  that  it  came 
into  and  passed  out  of  sight  in  a  few  sec- 
onds of  time.  That  would  be  placing  the 
standard  of  ordinary  care,  which  one  must 
exercise  as  a  matter  of  law,  higher,  ua  it 
seems,  than  any  established  rule  of  law  with 
which  we  are  familiar  will  permit,  or  any 
precedent,  that  bas  been  cited  to  our  atten- 
tion or  that  we  have  been  able  to  discover, 
will  justify.  If  the  track  hod  been  obscured 
from  the  region  of  the  crossing  south  for 
substantially  all  of  the  way  wiihin  which 
an  approaching  car  could  otherwise  have 
been  seen,  and  would  have  been  as  a  matter 
of  law,  dangerously  near  as  regards  plain- 
tiff's crossing  the  track,  the  situation  would 
be  far  different.  It  was  to  such  a  circum- 
stance, among  others,  that  the  attention  of 
the  court  was  directed  iu  New  Jersey  Eleo- 
R.  Co.  V.  MillPT,  39  N.  J.  L.  423,  .16  Atl. 
waiting  '  99^,  39  Atl.  645.     The  same  is  true  of  Lang- 


till  be  bad  opportunil?  therefor.     The  east  \  kaff  v:  ifiiv>auke«  d  P.  du  Oh.  R.  Co.  IB  Wis 
track   south,   looking  by  the   south   end   of    48S).     There  two  trains  were  approaching  on  ■ 
the  stationary  car,  was  observable  for  a  dis- 1  parallel    tracks   and   substantially   side  by 
63  L.  R.  A.  « 
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aide,  one  of  tbe  trains  being  obscured  from 
view  by  the  other,  and  the  track  on  which 
it  was  moving,  except  from  tbe  crossing  to 
ftbcut  the  hei^  of  the  observable  train,  was 
all  out  of  view;  jet  the  court  held  that  tbe 
plaintiff  was  cot  guiltf  of  want  of  ordi- 
nary cure  in  not  anticipating  the  probability 
of  there  being  a  second  train  obscured  from 
the  injured  person's  point  of  observation  by 
the  one  that  was  in  sight.  The  situation 
was  similar,  on  principle,  in  Neicark  Pata. 
R.  Co.  V.  Block,  55  N.  J.  L.  605,  22  L.  R.  A. 
374,  27  Atl.  lOer  1  OUsoa  v.  Lake  Shore  d 
M.  &.  K.  Co.  143  Ind.  405,  32  L.  R.  A.  149, 
42  N.  E.  736;  Honenden  v.  Pennsi/lvania  B. 
Co.  160  Pa.  244,  36  Atl.  731 ;  and  other  caeea 
cited  by  appellant's  counsel,  and  msjiy  oth- 
ers to  be  found  in  the  hooka.  They  are  an- 
alogous to  Johnton  v.  Superior  Rapid  Tran- 
*it  K.  Co.  91  Wis.  233,  84  N.  W.  753,  where 
the  railway  track,  except  at  the  crossing 
And  the  immediate  vicinity  thereof,  was 
obscured  from  view  by  the  curtains  of  the 
driver's  vehicle. 

There  is  nothing  in  what  haa  been  aaid, 
nor  the  oonclusion  here  reached,  militating 
against  the  rule  that  a  person,  approaching 
a  railway  track  with  a  view  of  enterii^  up- 
on it,  must  look  both  ways  and  listen,  and 
that  the  performance  of  that  duty  is  not  ex- 
cused by  negligence  on  the  part  of  the  rail- 
way company,  and  that  the  duty  to  look  and 
Uaten  includes  that  of  performing  such  duty 
irtieu  and  where  it  will  be  reasonably  cer- 


tain to  effect  itti  purpose,  as  laid  down  by 
standard  t£zt  writers,  numerous  decieions- 
of  this  court  and  most  of  the  courts  eliie- 
where.  2  Elliott,  Railroads,  i  llOU;  Caic- 
Uy  V.  La  Crosse  City  K.  Co.  101  Wis.  U5„ 
77  N.  Y.  170;  Oleson  v.  Lake  Shore  it  if,  S. 
K.  Co.  143  Ind.  405,  32  L.  E.  A.  149,  42  N. 
E.  73(].  This  decision  goes  no  further  than 
tliat,  under  the  circumstances  of  this  caM,. 
— the  most  significant  being  that  a  car  had 
ju>^t  passed  by  on  tbe  east  track,  that  the 
entire  track  within  which  an  approaching 
car  would  have  been  dangerously  near  was 
in  view  except  a  small  space  Uiereof  oTer 
which  a  car  going  at  tbe  speed  of  the  one 
in  questim  would  pass  in  (our  seconds,  and 
that  no  signal  of  the  presence  of  the  car  waa- 
given, — it  is  susceptible  at  least  of  a  rea^ 
Eonabia  inference  that  the  attempt  to  croas 
the  track  on  the  theory  that  a  car  was  not 
hidden  from  view  in  such  short  space,  was- 
not  inconsistent  with,  ordinary  care.  That 
rallied  this  question  of  fact:  What  was 
the  proper  inference  to  be  drawn  f  It  was 
the  province  of  the  jury  to  solve  that  ques- 
tion. Every  principle  of  law  bearing  on  tha- 
case  seems  consistent  with  this  conclusion, 
and  ail  light  obtainable  from  precedents  la 
consistent  as  well. 

Tha  judgment  of  the  Superior  Court  it  af- 
firmed. 

Bardeen,  J,  took  Bo  part. 
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WiUiwn  B.  WYANT  et  al.,  Plfft. 
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■mltk  akop  and  Mnfllce  m,  Sve  la  tke 
force  will  be  liable  In  case  for  tbe  coneequen- 
tlal  Injuries  caosed  by  tbe  Ore  spreading  and 
dettroflus  tb*  bnitdiDg  and  personal  propertj 
tberala. 

(IfonKr0«i«>V,  Ch.  J.,  dliientt.) 

(Jone  IT,  leoi.) 


ERROR  to  the  Circuit  Court  for  Omb- 
('ounty  to  review  a  judgment  in  favor  o( 
defendant  in  an  action  brought  to  rettyvw 
damages  for  loss  caused  1^  Sre  alleged  ta 
have  been  wrongfully  set  out  by  defendant. 
Reversed. 

The  faota  are  stated  in  the  opinion. 

Ur,  M,  Ih  Howell,  for  plaintiffs  in  ai^ 

The  burning  of  Hie  dwdling  and  bam  ai 
least  oould,  at  common  law,  be  recovored  for 
In  case,  and  perhaps  only  in  cose;  but  to  re- 
cover for  them  at  all  the  defendant  must  be 
shown  to  be  a  wrongdoer.    The  allegatiM) 


L  In  general. 
IL  Oonirguentlol  l«t>Hr4M  to  prafartiL 

a.  in  general. 

b.  From  removal  of  fenoa. 

1.  In  gerveral. 

2.  Loss  of  itock, 

a.  In^^lr^el  to  erept. 

e.  <7aua'id  Ity  third  perxnie. 

III.  Oonteqaential  tnfuHei  to  the  pmto*. 

a.  Jn  general;  KealtK, 

b.  Mental  sunering, 

e.  Prlghl  and  Itt  oonieQueneea, 
d.  Injurti  to  reputaflofl. 
IT.  (7aMeliitia». 

I.  ttt  senarol. 

Tbe  cases  Qnlformt;  hold  that  a  tnapaMtr  la 
liable  for  tbe  natural,  dlnet,  ImmedlaUi  prail- 
63  L.  R.  A. 


ipeDda  upon  the  partlcnlar  facts  and  elr- 
nces  ot  each  eaae. 

Tbns.  conseqaentlal  Injuries  are  recoverable 
[f  flowing  dlrectlj  from  the  treapan.  Carllale 
V.  CallahBD,  T8  Qa  320.  3  B.  B.  TSl. 

Flslutltr  Id  trespass  for  taklns  goods  may 
give  In  evldeDco,  for  the  pnrpoee  ot  enbanclng 
the  damages,  tbe  clrcurosCancea  accompanying 
the  wrong,  and  t-aj  InconveDlencea  and  Injarles 
therebj  occasioned  to  bim  may  be  considered  in 
estimating  the  damagea  Snivel;  v.  I'ahne- 
Btock,  18  Md.  S91 :   Yoong  v.  Herteua,  37   Hd. 

in. 

In  trespass,  not  only  the  direct  damage*,  bat 
the  probable  or  Inevitable  damagea  and  thoae 
nhlcb  resnlt  from  tbe  aggravBtlDg  clrcnmHtan- 
ces  attending  tbe  act,  are  proper  to  be  estimated 
by  the  Jury.     Denlsoo  v.  Hyde,  6  Conn.  S08. 

It  the  original  breaking  and  entering  of  one** 
dOM  be  wnuigfni.  tbe  retention  Dt  tbe  property 


Wtuit  t.  Cbodbb. 


Negligence  ia  a  failure  of  du^. 

Michigan  0.  R.  Co.  r.  CoUnum,  28  Mich. 
440;  Yovng  v.  Detroit,  Q.  H.  &  U.  B.  Co.  SS 
Uich.  430,  23  N.  W.  67. 

It  ia  Uie  failure  to  observe,  for  Uie  protec- 
tim)  of  another'B  inteiegts,  such  cm«,  pro- 
caution,  and  rigilance  aa  the  eireumfltauoM 
justly  demand,  and  the  waat  of  which  cmuw 

Btfiton  T,  CongreM  S  B.  Street  R.  Oo.  49 
Mich.  153,  13  N.  W.  404;  Potter  t.  Moron, 
SI  Mich.  60,  87  N.  W.  864. 

When  any  act  may  naturally  result  in  in- 

I'ory  to  another,  the  actor  must  se*  to  it  at 
is  peril  that  injury  does  not  follow. 


Ma*tim  T.  Lnagood,  47  Kan.  3S,  S7  Paa. 
122;  Durham  v.  Uwaelman,  2  Blackf.  96, 
18  Am.  Dec.  138)  Bay  r.  Cohoe%  Co.  2  N.  T. 
16B,  Bl  Am.  Dm.  £79;  St.  Peter  v.  Deniton, 
68  N.  Y.  416,  17  Am.  Rep.  E68;  OahiU  t. 
Battman,  18  Uinn.  324,  Qil.  292;  Wilton  t. 
Neu,  Bedlord,  108  Ma«B.  261,  11  Am.  Bep. 
3S2;  Cooper  v.  Aofulail,  63  111.  24;  Boau- 
rhamp  t.  Baginano  Min.  Co.  60  Uich.  163,  4S 
Am-  Hep.  30,  16  N.  W.  66. 

When  an  accident  is  such  a  one  aa  doea 
not,  in  the  ordinary  course  of  things,  h^t- 
peB  without  a  neglig«it  cause,  the  aiicideat 
itiieU  ia  eridmee  of  negligeace,  in  the  ai>- 
Knce  of  any  otiiar  explanation. 

IHiKtn  V.  Plunt,  98  Cal.  384,  20  L.  R.  A. 
698,  31  Pac  931,  33  Pac.  268;  Vggla.  y.  We*t 
End  Street  R.  Co.  160  Mass.  351,  3G  N.  E. 
1126;  Bouaer  t.  Cumberland  A  P.  R.  Co.  SO 
Md.  146,  27  L.  R.  A.  164,  30  Atl.  900;  JvA- 


tb^reaftBT  U  alao  wrongful,  and  eonsequentlal 
damages  are  recorerabls  Uwrefor.  NorBaat  T. 
Taaebn.  68  Oa.  830. 

Wtiere  a  tanaat  I*  wnyagtuWj  onated  tMfore 

■    the  expiration  of  hia  term  he  1*  entitled  to  n- 

eoTcr  for  all  the  neceaaarr  and  natural  eonae- 

Quancea  of  the  treaiiaas.     Smith  *.  Wonderllch, 

TO  III.  426. 

Only  aneb  coDaequentlal  damagaa  as  are  tha 
direct  rtault  of  a  treapaaa,  aneh  aa  Inabilitj  to 
Dae  the  premises  ontll  refitted,  ara  rtcoTerabla 
In  an  action  SEalnat  a  landlord  for  wrongfallT 
takloE  oat  Oitarea  ADd  other  propertj.  Willie 
T.  Branch,  B4  N.  C.  143. 

A  landlord  who  teara  down  the  adjolulnc 
bnlldlax,  which  la  also  owned  b;  him.  the  wall 
of  whldi  la  neeeaaar;  to  aapport  the  leased 
bnlldlng,  renderlag  It  QeceaaarT  to  tear  down 
the  latter  building.  Ia  sulltr  of  a  treapaaa  mak- 
Inx  him  liable  to  a  tenant  for  thua  depriTlny  him 
of  tlu  beoeflts  of  hla  lease.  Snow  t,  Fulltier, 
]42  N.  Y.  263,  36  N.  B.  1069. 

The  axpenae  of  an  enforced  remoTBl  from 
premlaes.  made  nacesaarj  b;  a  treapaaa.  mar  he 
recDTered,  aa  It  !■  a  proximate  reflult  of  tbe 
treapaaa  Hawthorne  t.  fllegel,  88  Cal.  ISO, 
29  Pac.  1111. 

Where  a  treapaaa  Is  committed  on  premlaea  oc- 
cupied b7  barbera,  rendering  them  onflt  for  tha 
purpose  for  whkb  they  were  Intended.  In  con- 
aegnence  of  which  tbe  barbera  are  compelled  to 
nbandon  them,  thej  maj  recoFBr  sa  psrt  of  the 
daniasea  tbe  loaa  of  hot-water  prlTlleges  wblcb 
their  were  also  compelled  to  abandon,  aa  Bucb 
Ioa>   la   pmlmatalr    caused   bj    tbe   treapaaa. 

For  a  treapaaa  In  torclblj  entering  and  hold- 
ing certain  property  used  to  shelter  hands  and 
mulea  wbile  engaged  In  railroad  work  the  trea- 
psaaer  la  liable  for  the  loaa  of  bands  for  want  of 
the  Bbelter.  Carllale  t.  Callahan,  78  Qa.  8S0, 
2  S.  B.  751, 

Where  ooa  wrongfullT  erecta  a  waJI  on  plaln- 
tllTB  ctoae.  br  wblch  she  la  prevented  from  na- 
tng  wBlcr  In  a  well  belonging  to  defendant 
Which  she  la  entitled  to  use,  damagca  cannot  be 
asseaaed  lo  an  action  of  treapasa  guarB  olnutuni 
^tgit  tor  the  Independent  Injurj  thua  Buffered 
b;  the  plaintiff,  altbotigb  evidence  thereof  may 
bs  admitted  In  aggraTailon  of  damagea.  Sbafcr 
T.  Smith,  T  Harr.  &  J.  ST.  Tbe  court  In  thia 
case  holds  that  the  proper  rrmedy  la  on  action 
im  the  caae.  and  at  leaBt  Implies  tbat  a  recover; 
might  bava  be«n  had  fur  sucb  injury  In  such  an 

Bnt  where  the  treapaaa  eonalsta  of  taking  corn  . 
from  plalntlft  he  cannol  Bhnw  that  In  conse- 
Queoce  thereof  he  was  obliged  to  work  as  n  day  , 
laborer  to  obtain  tha  meaoa  to  purchase  mora 
£3  L.  B.  A. 


r,  11  Ala.  690,  48  Am. 
Dec  120. 

And  In  treapaaa  for  cutting  lead  pipe  laid  Vj 
plaintiff  nndar  a  lleenaa  on  defendaot'E  land  t« 
convey  water  lo  plalutUTa  house  snd  atablB) 
plaintiff  cannot  recover  the  damagea  he  maj 
have  suffered  In  hla  Stable  tn  conseiiueace  of  tbe 
stopping  of  the  water  at  that  partlcntar  time. 
Honaton  v.  I«ffee,  46  N.  H.  SOS.  Tha  eonrt  alao 
aaya  that  he  could  not  do  so  In  any  form  of  ac- 
tion. 

No  rccoverr  can  be  bad  against  one  wIm 
bntlda  an  obatructlon  preventing  the  repair  of 
a  mill  race,  causing  tbe  mill  to  abut  down,  tor 
tbe  Increased  cost  of  transporting  ptalntllTa 
grain  to  another  mill,  nnder  aa  allegation  that 
plaintiff  lost  all  tbe  benefit  and  prollt  wblcb  be 
otberwiae  would  have  had  from  tbe  working  s£ 
the  mill.     UcTavlata  v.  Carroll,  IB  Ud.  129. 

And  wbcre  one  Is  gnllty  of  a  trespass  In  tak- 
ing the  horaea,  wagon,  and  bameas  of  another 
and  keeping  them  for  some  time,  preventing  lb* 
owner  from  moving  with  his  fsmlly,  evldenc* 
that  the  roads  were  good  at  the  tlma  ot  taking, 
and  were  bad  at  tbe  time  ot  their  return  to  tb* 
owner  and  tor  aome  time  afterwards,  and  that 
tbe  owner  could  not  obtain  employment  tn  tba- 
vicinity  of  tbe  place  where  ha  was  detained,  1* 
Inadmissible,  aa  such  damages  dtd  not  reaalt 
nsturally  from  tbe  taking  of  the  property,  bnt 
were  due  to  accidental  clrcumstancaa.  Tedder- 
v.  Ilildretb,  2  Wla  427. 

And  wbere  Inmber  cut  under  authority  ot  the 
United  Btatea  on  a  military  reservation  wa* 
unlawfully  aelied  and  taken  away,  expenses  of 
going  to  Washington  la  regard  to  the  matter 
wera  not  so  connected  with  tbe  act  of  treBpaas 
aa  to  conatltDte  a  distinct  cause  of  action  on  tbe 
esse.  "If.  Indeed,  they  could  be  need  to  Increase 
tbe  damagea  In  an  action  ot  treapaaa."  Craw- 
ford V.  Waterson,  S  Fla.  1T2. 


11.  {ToiMSaumHal  infurtti  fa  proper^. 

a.  In  irmerat. 

One  who  commits  a  trespass  la  unbltchlng  a 
horse  from  a  poat  In  tbe  highway  aod  bitching 
It  to  another  post  la  liable  for  ICa  death  If  ancb 
death  Is  the  natural  and  Immediate  cooBHinence 
nf  the  treapaaa.     Bnich  v.  Carter,  32  N.  J.  L. 

And  where  the  owner  of  a  field  wblch  doea  not 
have  a  lawful  fence  ties  up  a  borae  which 
strays  Into  It  he  la  guilty  of  a  trespaas  and  lia- 
ble for  Ita  death  by  cboking  If  Its  death  la  the 
natural  and  pmxImRte  consequence  ot  bis  acts. 
WJIhlte  V.  Siieokman,  79  Ala.  400. 

A  recovery  may  ba  had  In  trespass  vl  at  onals 


HlOBiaAK  BuFKXMB  CODBT. 


Jux^ 


«OM  V.  GtMif  Fotoder  Oo.  lOT  CtL  64B,  20  L. 
R.  A.  T18,  40  Pm.  lOeOi  Hart  t.  WoaMiftON 
i>arJfc  (7Iitb,  107  HL  9,  !0  L.  K  A.  492,  41  N. 
S.  080;  BanuMosfcy  t.  flslion,  SB  Mioh.  623, 
IS  L.  R.  A.  33,  50  K  W.  989. 

If  A  inUrmeddles  wiUi  or  ^prt^riatee 
wfiat  beltmgB  to  B,  he  cdearly  do^  bo  at  hil 
paril,  and,  being  liable  for  uie  full  value  of 
the  gooda,  is  precluded  from  raiaing  the 
queetioD  whetiier  the  lose,  whether  total  or 
partial,  which  eniuea  while  they  are  under 
nil  control,  wbb,  or  wa«  not,  due  to  an  extra- 
ordinary, or  even  irreeiatihlev  force. 

Note  to  Oilaon  t.  Delaware  d  B.  Caital  Oo, 
(Vt)  30  Am.  St  Rep.  321;  £(m  t.  LuyHer, 
00  N.  Y.  863. 

Mr.  Oaaaiu  IL   Ebr,  for  defendant  In 


ed  from  dafendaut'a  alleged  wroogful  aet 
are  oonaequential,  not  ariaing  from  the 
wrongful  entry,  if  moflgful. 

The  fact  that  the  pleader  oalla  hia  actio* 
one  in  case  oanoot  change  its  chara^iber  from 
one  in  treapaas  quart  eloutwm.  Hie  body  of 
the  declaration  and  mattera  wt  out  therein 
determine  its  nature. 

Wood  T.  Uvshigan  Air  Una  R.  Co.  81 
Mich.  368,  46  N.  W.  980;  Ive*  y.  WiUiami. 
63  Mich.  038,  IS  N.  W.  602. 

The  pleader,  having  declared  in  treepaM 
quare  olaunHn, — tiie  only  action  that  coutd 
be  brought  under  the  aclcnowledged  facte, — 
muEt  abide  the  conaequencea  of  delaying  hia 
suit  until  the  statute  haa  run  against  iL 

United  States  Mfg.  Co.  v.  Steoena,  62 
Mich.  332,  17  N.  W.  934;  Hainee  v.  Beaak, 
00  Mich,  see,  61  N.  W.  044;  Bvrdick  t.  WoT' 


asalnat  oee  who  sets  his  dogi  upon  the  boree  at 
another  for  her  death  caused  b;  a  stake  enter- 
ing bar  side  while  monlnK  from  the  doga,  w 
the  Injarr  Is  Immedlscc.  James  t.  CaldweU.  T 
Yerg.  SS.  Tbe  qneitlon  at  Issoe  In  this  nse 
was  wheCber  case  was  the  ptot>er  remMlj  and 
the  llabl[|t7  tor  the  death  of  tbe  horei  does  not 
seem  to  have  been  qoeatloned. 

One  who  uodertakea  to  obaatlse  the  slave  of 
SAotheT  is  liable  Id  trespass  v<  at  armit  tar  tbe 
breaklni  of  bli  leg  wblle  Jumping  down  a  preci- 
pice In  attempting  to  escape,  as  the  Injary  is 
tbe  direct  result  of  tbe  wrongfnl  act,  John- 
eon  V.  Perrr.  S  Humph.  068.  In  this  case,  also, 
the  qiiestloD  waa  whethsr  tbs  pr<var  remed; 
bad  bevD  ehassD. 

Ooe  who  pursue*  a  bo7  with  a  plckai  Is  liable 
for  loss  of  wine  from  a.  cask,  the  taacet  ol  wblch 
the  boy  knocks  out  <n  trying  to  escape,  as  it  is 
the  dirert  snd  nstiinl  result  of  his  conduct, 
Vandenbiirgb  v.  Truaz,  4  Deolo,  464,  4T  Am, 
Dec.  2G». 


In  Courtney  *.  Coll.It.  cited  la 

Olsrke,  1  Strsnge.  684,  the  court 

eld  that  the 

plalntlfF    In    an   actloa    of    trespass    tot    taking 

flshos  (roin  a  rl»er  migbt  recover 

tbe  breaklag  down  at  the  bank  of 

the  Titer  by 

which  other  flshes  escaped,  ss  It  « 

a  a  mere  ag- 

graratloD  of  damages  for  which  a 

tloo  in  case  need  not  b*  brought. 

Wbere  one  digs  Into  a  river  banb 

the  carrylag  away  of  several  acre 

ot  soli  and 

a  elder  mill   during  a  flood  three 

the    trespass    occurs    may    be    had 

In    trespass 

gure  olaHauin  frciilt,  as  the  ttespa 

M  Is  the  effl- 

clent  cause  of  such   loss.      Dlcklns 

jn  V.   Boyle. 

11  Pick.  78,  28  Am.  Dec.  281, 

Where  one  pitces  his  vessel  behi 

d  a  ses  <vall 

which 


0  leave 


B  the 


other  to  anchc 

bte  tor  the  sinking  of  ai 

storm  which  is  not  an  uncc 

and      probnble    ronsequeni 
Derry  V.  Flllner.  118  Mass.  131. 

Onp  who  deposits  upon  the  hlKhi 
tity  of  stone  and  rubbish,  blocking 
with  Intent  to  Injure  one  who  has  f 
keep  tbe  blehway  In  repair  for  a  sp 
Is  llalilc  for  the  damage  reHiilllnjc 
earth  being  washed  olT  ibi>  highway, 
creasing  the  cost  nf  kwplnit  II   in  ; 


tbe 


vaslon  of  a  plants 


of  irMpass  for  the  forcll 
I   trlghteolug   away   (he   e 


the  owner  may  recover  for  cord  wood  carried  oE 
br  a  flood  becBDss  there  wsa  no  one  to  care  for 
lt|  and  tor  the  destruction  of  the  crops  by  stoii 
of  the  neighborhood  through  lack  of  hands  to 
care  for  them.  McAfee  v.  CroDord,  18  How. 
447.  14  L.  ed.  21T. 

■And  where  a  tenant  left  the  key  of  a  house 
with  a  neighbor,  and  told  the  landlord  to  rent 
the  house  It  be  could  do  so.  and  that  be  might 
procure  tbe  key  of  such  Delghbor,  snd  the  land- 
lord, on  applying  for  tbe  key  to  show  the  bonse 
to  one  who  proposed  renting  It.  found  that  the 
nelgbbor  had  absconded,  and  accordingly  entered 
the  house  by  means  of  an  unfastened  window. 
he  was  held  liable  for  the  loss  of  clothing  and 
furniture  stolen  soon  after  by  lUie  who  entered 
In  tbe  same  manner,  as  his  llcenae  to  rent  the 
house  did  not  authorise  him  to  enter  In  that 
manner,  and  his  doing  so  was  an  Invitation  ta 

V.  Milling,  2  Dowl.  *  R.  T14.  tub  nom.  Acaalcr 
V.  ninney,  1  L.  J.  K.  B.  N.  S.  1Q3.  Tbis  rase 
has  been  criticised  as  carrying  the  liability  of 
tbe  trespasser  to  the  eitreme  limit. 

A  tenant  of  s  store  may  recover  from  the 
landlord  for  Injury  Co  his  stock  of  goods  by  a 
storm  on  the  eight  following  the  landlord's 
wronrful  removal  of  the  roof.  Berbst  v.  Haf- 
ner.  T  Fa.  Super.  Ct.  S63. 

riiil  a  tenunt  unlawfully  evicted  cannot  re- 
cover for  Injiiry  to  his  goods  by  sabseguent  ei- 
poBiire  for  three  months  to  tbe  elements,  Unlesa 
sufb  damage  la  specially  pleaded,  as  It  Is  not 
the  nataral  or  necessary  consequence  of  the  un- 
lawful act.  Ranma  v.  Bailey,  80  Minn.  336,  83 
N.  W,  191.  The  court  also  says  that,  even  If 
It  had  been  pleaded,  It  Is  not  dear  but  that  the 
damaife  Is  entirely  too  remote. 

And  In  Vedder  v.  RUdreth,  2  Wla  427,  a  re- 
covery tor  the  mildewing  of  goods  which  the 
owner  was  prevented  from  moving  by  tbe  wrong- 
ful Be  in  ore  of  bis  hprses,  wagon,  and  harness 
and  their  retention  tor  some  time  tbereafter, 
was  refused  on  the  ground  of  remoteness. 

.\nd  one  Aho  commits  s  trespass  by  tnmlag 
the  cattle  of  another  out  of  an  Inclosure  Is  not 
liable  for  their  Oeaih  by  Btarvatloo.  where  their 
owner.  althoiiRh  nolllled,  doea  oolhlug  to  pre- 
vent such  result,  as  their  loss  Is  not  the  consf- 
queare  of  the  trespase.     Btory  v.  Robinson,  38 

See  also  tatra.  II.  b.  1.— St.  Ixiuls  Cattle  Co. 
V.  llholsoD  (Tex.  Civ.  App.)  SO  S.  W.  26D. 

And  In  Chirk  v.  Csy.  112  r,n,  777.  38  8.  R.  «1. 
the  plalntnr  Bought  to  recover  the  value  of  hIa 
hiiiiw  In  which  defendnnt  bad  klUed  a  servant 
ot  plaintiff  In  Ihe  presence  of  the  latior's  family, 
i>n  ibe  gniiind  that  on  aicniini  of  such  crime 
biB  family  had  abandoned  the  premises  and  re- 


IWL 


WlAUT  T.  CBOUtX. 


S;  StwrffM 
433;  SUhttr4»o»  V.  Jftlbunv,  II  Md.  340. 

*Ti)e  eutty  i*  alleg«d  to  have  been  nrong- 
lul  and  wiUiout  leave  or  license,  by  a.  break- 
ing and  entering  i  heoce,  the  only  action  that 
wUl  He  is  treapasB  quart  olattawm,  as  case 
will  not  lie  for  an  injury  to  tha  realty. 

Welch  V,  JhiTond,  36  Conn.  182,  4  Am, 
Sep.  55;  3  Bl.  C(»ii.  212. 

No  claim  Is  made  that  the  alleged  wrong- 
ful fmtry  ii  "the  jM'oximate  cause  of  the  in- 
jury." Thie  must  alwaya  appear  when  the 
act  is  charged  to  be  negligence  per  se. 

Penntyipania  R.  Oo.  v.  Honsil,  70  Ind. 
6GD,  3G  Am.  Itep.  18S ;  Bayea  v.  Michigan  0. 
R.  Co.  Ill  U.  S.  228,  28  L.  ed.  410,  4  Sup. 
Ct.  Rep.  369. 

When  the  circumstances  require  great  care 
it  ia  but  ordiuaiy  cara  under  the  circumstan- 


fosed  to  IIts  !□  tbeni.  The  court  atated  that 
tbe  plilDtlir  could  have  brought  a  suit  for  tres- 
peaa  and  InTaaloD  o(  his  borne  or  lor  Injur;  to 
bl*  peace  and  happlneai  reaultloK  from  luch 
ontrage  In  bis  family's  presence,  but  held  tbat 
the  TBlua  of  the  bouoe  could  not  be  the  meaiDre 
Of  damacea 

In  Cravford  t.  Waterson.  6  Fla.  472,  tbe 
Coart  holds  that  wbere  one  unlawtallr  seises 
and  tskes  away  lumber  cut  on  a  military  resar- 
Titlon  under  authority  of  the  United  Btatea.  the 
loss  of  H  dwelling  house  by  Are  wbUe  tbe  owner 
was  absent  In  Wsshlngtoi 


with  tbe  act  of  t 
ta  constitute  an  independent  cbow 
D  ths  case,  and  i 


ran  Id  eTeu  be  used  to  Increase  the 
damagCB  In  an  action  of  trespasa 

But  WiAHT  T.  Caonsi  holds  that  one  wbo 
wrongfully  enters  a  blacksmith  shop  and  kindles 
a  Are  is  liable  In  case  for  the  coDaeqaentlal  In- 
juries caused  by  the  fire  spreading  and  destroy- 
ing the  shop  and  adjoining  bulldlotn  and  per- 


b.  Frtvi  Ttmoval  of  /«no«. 
1.  In  irencraL 

One  wbo  nnlawfully  removea  a  fence  is  llabls 
far  tha  direct,  proilmate,  and  necessary  conse- 
quences of  Its  removal,  but  not  for  otbera. 

Thus,  a  blghway  mmmlsslOQet  wrongfully  re- 
moTlng  a  fence  Is  not  liable  tor  damages  from 
the  owner  being  compelled  to  quit  cultivating 
kiB  crops  In  order  to  repair  the  fence,  as  incb 
damage  could  not  have  been  foreseen  and  ex- 
pected aa  a  nataral  and  proximate  consequence 
of  its  removal.     Caldwell  v.  Bvans.  85  111.  ITO. 

And  tbat  the  owners  were  obliged  to  stay  at 
home  all  the  time  and  keep  their  children  out  of 
■cbool,  and  go  out  at  night  when  hearing  their 
dog  bart,  to  protect  tbe  crops  from  cnttia,  is 
not  the  necessary  consequence  of  the  wrongful 
removal  so  as  to  make  the  commissioner  liable 
therefor.  Krueger  v.  Le  Blanc,  62  Hlch.  TO,  2B 
N.  W.  T57. 

And  no  recovery  can  be  bad  for  the  Inconveti- 
lencs  of  keeping  stock  In  a  bam  because  the 
adjoining  oncer  has  removed  part  of  tbe  di- 
vision feince  during  the  period  prohibited  by  the 
Kentucky  statute,  where  hla  act  In  so  keeping 
them  up  Is  entirely  voluntary,  and  It  does  oat 
appear  tbat  he  would  have  been  Injured  by  the 
straying  of  bis  stock  beyond  tbe  line.  Uene  ▼. 
Homer,  T  Ky.  U  Bep.  SRS  (abstract  of  the  opin- 
ion). 

And  one  wbo  wrongfully  tears  down  a  fence 
around  a  ranch  used  for  dairy  purposea  as  a 
S3I..R.  A. 


Mitioaukee  A  St.  P.  R.  Oo.  r.  i.nn«,  91  V. 
B.  464,  23  L.  ed.  376;  Biahc^  NMt-Cantraet 
Law,  1  439. 

When  a  person  in  the  ofaservaaca  <A  a  duty 
due  to  another  has  neither  done  nor  omitted 
to  do  anything  which  an  ordinarUy  careful 
and  prudent  person,  under  the  same  condi- 
tions, would  not  hare  done  or  <Hnilted  to  do, 
he  has  not  (ailed  to  use  care,  and  is  not  guil- 
ty of  negligence,  though  dainages  may  uav« 
resulted  from  his  action  or  want  of  acUoD. 

Malaon  v.  Uaapin,  76  Ala.  312;  Brotm  v. 
Cangreaa  it  B.  Street  R.  Co.  49  Mich.  1G3, 13 
N.  W.  494;  Briggg  v.  Unio*  Street  R.  Co. 
,  148  Maes.  72,  19  N.  E.  19. 

Only  such  care  was  required  aa  the  condi- 
tions demanded;  such  care  as  ordinary  men 
under  similar  drcumatances  would  have  ex- 

Lansing  r.  filone,  S7  Barb.   16;   PennayU 

remit  of  which  tbe  cattle  of  other  persons  de- 
stroy tbe  grass  aid  break  up  the  dairy  business, 
la  not  liable  for  tbe  loas  of  pronta  which  might 
bare  been  made  out  of  cowa  and  bogs  which 
the  owners  of  the  ranch  did  not  have,  and  which 
they  bad  never  maite  arrangements  to  procure. 
Qlnccomlnl  v.  Bulkeley,  Gl  Csl.  260. 

And  one  who  wrongfully  removes  the  fence 
between  his  own  pasture  end  the  adjoining  one, 
thus  permitting  bts  cattle  to  go  upon  tbe  latter 
pasture,  la  not  liable  for  the  deatb  of  cattle  of 
snch  adjoining  owner  during  the  following  win- 
ter for  lack  of  grass,  as  aoch  damage  Is  too  re- 
mote, uncertain,  and  speculative.  Bt.  Iionis 
Cattle  Co.  V.  GholsOO  (Tel.  Civ.  App.)  SO  8.  W. 

e  slso  sapra,  II.  a, — Story  v.  Robinson,  83 


369. 


S.  hon  of  sfoot. 

One  Dniawfulty  removing  a  fence  Is  Itabia 
for  stock  escaping  throngb  the  gap.  and  wan- 
dering away  or  receiving  injuries. 

ThuB,  a  road  overaeer  wbo  unlawfully  tears 
down  a  fence  Is  Usble  In  trespass  for  loss  af 
hogs  caused  by  Its  removal,  aa  everyone  Is  pre- 
sumed In  law  to  Intend  any  cousequence  which 
naturally  flows  from  tbe  unlawful  act.  Welch 
V.  Plercy,  29  N.  C.  (T  Ired.  L.)  BSfi. 

And  one  wbo  wrongfully  removes  tbe  fence 
of  anotber  may  be  held  liable  In  trespsa*  for  the 
loss  of  stock  which  escaped  through  the  gap,  as 
It  la  strictly  tbe  consequence  of  tbe  trespass. 
Damron  v.  Boscb,  4  Hnmph.  1B4.  In  tbis  case 
the  question  was  as  to  the  proper  remedy,  and 
the  court  held  that,  although  a  second  action 
In  case  might  have  been  brought.  It  was  not  nec- 
essary, but  tbat  all  the  damage  might  be  re- 
covered In  one  action. 

And  one  wrongfully  removing  a  Hue  fence  la 
liable  for  the  value  of  cattle  that  Immediately 
eacaped  and  were  not  recovered  after  proper 
diligence.  St.  Lou  Is  Cnttle  Co.  v.  Gholson 
(Tei.  Civ.  App.)  BO  8,  W.  269. 

And  In  Sayles  v.  Bemla.  S7  Wla  SIS,  IS  N.  W. 
4S2,  the  court  held  that  a  complaint  alleging 
that  defendant  wilfully,  wrongfoHy,  and  with 
force  of  arma  broke  and  entered  plalntllTa 
premisea  and  took  down  her  fence,  and  tbat  by 
reasoo  tbereof  one  of  plalntlfTs  cows  strayed 
on  defendant's  premises  and  was  drowned, 
Btates  a  cause  of  action  In  trespass,  the  sllega- 
tlons  as  to  the  death  of  the  cow  being  Inserted 
for  the  purpose  of  recovering  the  conaequentlsl 
damages  resulting  from  the  trespass.  Ths 
court  stated  tbat  they  eipresaed  no  opinion  as 
to  the  BUIDclency  of  tbe  evidence  to  Justify  a 
verdict  tor  the  value  of  tbe  cow  If  the  Jury  had 


MiCHIOAH  SvrBUIB  CoUBT. 


vania  Co.  v.  Whitlock,  99  Ind.  16,  60  Am. 
Kep.  71;  Syatt  v.  Sem  York  C.  R.  Co.  36  N. 
Y.  210,  SI  Am.  Dec.  49;  Read  v.  Morte,  34 
Wis.  315;  Calkina  v.  Barger,  «  Barb.  424; 
Higgint  v.  Dewey,  lOT  iias&.  494,  U  Am.  Kep. 
83;  ifeOtiUy  v.  Clorfce,  40  Pa.  399,  80  Am. 
Dec.  5S4;  Hewey  t.  Nowae,  64  Me.  860; 
Sizzill  V.  Booker,  10  Aik.  308. 

Aiul  the  wrtnigful  enbry  doea  not  disnge 
«r  enlarge  tbe  degree  of  oare. 

Brount  v.  Lafce,  29  Ohio  St.  04;  Pore  ▼. 
Western  X.  0.  R.  Co.  101  N.  C.  620,  8  8.  E. 


Tbe  fftct  th&t  the  d«f  snduit  may  be  a.  trea- 
and  may  have  cotonutted  a  trespa«B, 
it  shift  the  proof  to  him,  as  Uie  tres- 


toDod  nader  prop«i  Initrnetlont  tbat  defendant 
bad  anlawCull;  ton  down  the  line  fence,  aad 
tbe  cow  bad  In  fact  atrajred  tbrougb  the  open- 
ing and  died  In  coneequence. 

8.  lujurtM  to  erapt. 

Tbe  loBi  of,  oi  Injar;  to,  a  crop  b;  tht  re- 
moTal  ol  ■  fence  la  Kenenlty  beld  to  ba  aoch  a 
direct  and  proximate  coDaeqaence  of  the  unlaw- 
ful act  aM  to  render  tbe  treapaaaer  liable,  nnlesa 
tbe  owner  knew  uI  Ite  removal  and  bad  time  to 
repair  U  before  the  Injuir ;  and  aome  caaea  hold 
bim  liable  even  then. 

Thua,  one  wbo  wronzfnll;  remoTea  a  fence 
about  a  eultlTated  Held  la  liable  for  tbe  de- 
Btractlon  of  hla  cropa  growlns  In  the  fleld  at  tbe 
time.  If  their  deatructlon  was  the  direct  reaulC 
of  auch  removal.  (Inj  v.  Waterman,  40  III. 
C32. 

In  treapaaa  i>l  of  armit  for  removing  a  fence 
tbe  defendant  la  liable  for  loaa  of  the  crop  if 
that  waa  the  neceaaarj  and  unavoidable  conse- 
quence of  removing  tbe  fence.  Hardin  v.  Ken- 
ned;, 2  McCord  L.  2TT.  The  qaeatlon  at  laaae 
In  tbia  caae  waa  wbetber  an  action  on  tbe  eaaa 
waa  not  the  onl;  remedy. 

And  one  who  repeatedl;  tear*  down  a  fence 
around  a  cultivated  field,  eipoelog  the  crop  to 
the  prey  of  cattle,  la  liable  for  the  loaa  of  tbe 
crop,  aa  It  la  the  proximate  reault  of  the  wrong, 
fnl  act.  Brldgera  v.  DtlU  01  N.  C  222,  1  S.  B. 
79T. 

One  wbo  wrongfully  removea  a  line  fence. 
permitting  hla  cattle  to  go  on  edlolnlng  paature, 
la  liable  for  Injurlea  to  tbe  paature  and  the  value 
of  the  grasa  conaumed.  Bt.  Lonla  Cattle  CM.  T. 
Qholaon  (Tei.  Civ.  App.)  BO  S.  W.  269. 

And  the  dsmage  to  a  crap  reaultlng  from  tbe 
removal  of  a  fence  protecting  tbe  field  Is  the 
Immediate  comequence  of  Its  wrongful  removal 
■o  sa  to  make  tbe  treapaaaer  liable  tbeceCor. 
Garrett  v.  Bewell,  108  Ala.  e21,  18  So.  T3T. 

One  having  a  license  to  enter  on  the  land  of 
sDother,  who  took  down  a  gate  to  enable  him  to 
do  so,  la  liable  In  trespass  guare  olotMum  frseit 
for  Injur;  done  by  hla  hoga  on  tbe  land  of  auch 
person,  wblch  entered  In  conaequence  of  bla 
failure  to  replace  the  gate.  E^eeecker  t.  Moon, 
GB  Pa.  313,  T8  Am.  Dec  STB. 

One  wbo  takes  down  the  fence  of  another  and 
leavea  it  down,  or  puta  It  up  negligently  ao  that 
live  atock  enter  and  destroy  the  cropa.  la  liable 
In  tre^iass  for  such  loaa.  although  be  hss  the 
rlglit  to  enter  the  field  and  to  take  down  the 
fence  lor  that  puriKiae.  Crawford  v.  Uaiwell, 
8  Humph.  476. 

The  unlawful  removal  of  a  fence  makes  the 
treapaaaer  liable  tor  Injury  to  cropa  by  cattle 
fiSL-R.  A. 


plained  of  in  tbe  decIaraUon  would  not  b*** 
occurred. 

Memphia  SCR.  Co.  v.  Keeoes,  10  Will. 
170,  19  L.  ed.  909;  Daniels  v.  BaOantifie,  23 


Philad^phia,  W.  A  B.  R.  Co.  v.  Btebbing,  88 
Md.  604;  FlaiUs  ».  ChMogo,  R.  I.  <t  P.  R. 
Co.  35  Iowa,  191 ;  Shearm.  A.  Redf.  Neg.  i| 
26,  27;  Rockford  v.  Tripp.  83  II).  247,  25 
Am.  Rep.  381;  16  Am.  t  Eng.  Enc.  Law,  p. 
428;  Eoyl  V.  Jeffer*,  30  Mich.  200. 

Hooker,  J.,  delivered  t^e  opinion  of  the 

The  plaintiffs  commenoed  an  action  b;  deo- 
laration  against  the  defendant  bo  reoovec 
damages  for  the  destruction  of  a  blaeksmitli 
abop  and  other  property  by  fire.  Tbe  dec- 
laration stated  that  be  wroogfully  brolce  in- 
getting  In  throng  tbe  gapa.  Caldwell  v.  Bv- 
ani.  85  111.  ITO. 

In  I.lublom  t.  Kamaey,  TS  III.  246,  tbe  qnea- 
tlon  at  laaue  was  whether  the  aupervleor  of  a 
road  district  committed  a  trespass  In  tearing 
down  a  fence  for  tbe  purpose  of  laying-  out  a 
highway,  aa  a  result  of  whlcb  tbe  plalntllTB 
crops  were  destroyed.  The  claim  waa  made 
tbat  he  waa  not  required  to  give  any  notice  of 
hla  Intention  to  open  tbe  road.  The  court  held 
that  notice  was  required,  and  said  that  If  It 
were  not  so  the  defeadaat  could  have  waited  un- 
til plalntliTa  crops  were  Juat  ready  to  be  har- 
vested, and  then  suddenly,  without  notice,  have 
torn  down  the  fence  and  exposes  tbe  crops  ta 
destruction  with  Impunity. 

In  Shean  v.  Wlthera.  12  B.  Mon.  442.  It  waj 
held  that  one  wbo,  without  giving  notice,  threw 
down  Cha  fences  of  snotber  at  the  place  where 
they  Joined  on  a  partition  fence,  thus  permit- 
ting stock  to  enter  snd  deatroy  bla  crops,  waa 
liable  therefor.  The  defendant's  liability  for 
the  lose  of  the  crop  If  he  did  not  have  tbe  rlgbt 
to  remove  the  fence  does  not  ae«n  to  have  been 
queetloned. 

One  who  removes  hla  part  of  a  division  fence 
without  giving  the  notice  to  the  adjoining  owner 
required  by  the  Illinois  aUtute  Is  liable  tor  tbe 
loss  ol  crops  resnltlng  from  such  removal.  Dei- 
mel  V.  Obert,  20  111.  App.  HT. 

And  In  Richardaon  v.  HcDougail,  11  Wend. 
46,  tbe  court  aald.  obiter,  that  It  one  removes  a 
dlvlalon  fence  without  giving  the  three  months 
notice  required  by  the  New  York  statute  be  will 
be  liable  for  tbe  loaa  of  a  crop,  ander  the  provi- 
sion   making   him    liable   for    ""    ■* 


One  who  wrongfully  removed  part  of  a  fence 
iDcloelng  a  field  entirely  within  a  larger  Inclo- 
Bure,  as  a  result  of  whlcb  atock  from  tbe  lat- 
ter Inclosure  entered  the  field  and  destroyed  the 
crop.  Is  liable  for  Its  loss,  and  cannot  avoid  anch 
lUblllty  on  the  groond  that  the  owner  failed 
to  repair  the  breach,  aa  be  la  liable  tor  all  tbe 
coDsequencea  resulting  directly  from  bla  acta 
Buckmaster  v.  Cool,  12  111.  74. 

The  preceding  case  waa  approved  and  fol- 
lowed In  McCormlck  v.  Tate,  20  111.  334. 

Bat  where  the  trespaas  conalats  In  the  re- 
moval of  a  few  rods  of  fence,  the  trespasser  Is 
not  liable  tor  the  loss  of  a  subsequent  year's 
crop  from  want  of  tbe  fence,  where  tbe  owner 
knew  ol  Its  removal.  Loker  t.  Damon,  IT  Pick. 
284. 

And  ooe  wbo  sows  a  crop  after  the  line  fence 
protecting  tbe  field  bsi  been  torn  down  by  an- 
other cannot  recover  from  the  latter  for  tbe  loaa 
of  the  crop  by  cattle  getting  In.  as  It  Is  bla 


itou 


Wtakt  t.  Crouil 


681 


to  the  shop,  and  itarted  a  Are  in  the  forge, 
*Dd  tiic  undisputed  proof  abowa  that  he  did 
wo.  The  dedarotion  purpwi*  to  ho  in  case, 
And.  after  allegii^  the  wrongful  entry  and 
building  of  a  fire,  aile$(ee  negligence  in  man- 
Ofting  it,  and  a  consequent  fire  &  short  timo 
After  defendant  left  the  ehop.  It  Mema  to 
be  conceded  that,  if  \iiit  m*  to  be  tiefttoil 
■•  a  count  in  trespass  quara  clautum,  the 
action  was  barrel  by  the  atatut«  of  limif*- 
tionfl,  and  the  court,  acting  upon  the  theory 
that  it  iras  oaae,  direct«d  a  verdict,  upon  the 
gitnind  that  do  n^ligenoe  was  shown.  T^t 
testimony  shorn  Uiat  the  defendant  was  a 
blackamiUi,  who  sometinea  worked  in  the 
riiop  for  plaiDtifTH'  son,  who  occupied  the 
•hop  as  plaintiffs'  tenant;  that  on  this  oc- 
-oasiOQ  he  wmt  to  the  shoi>  to  sharpen  some 
alioes,  built «  flra  in  the  forge,  did  hie  work, 
«iid  went  away.     It  is  in  widence  that  the 

■dnty  to  use  onlliiarT  care  and  prndence  to  afold 
tbe  injurjr.      Haasa  *.  Junger,  ID  Wla  D9S. 

Aod  where  one  bulldi  a  fence  on  his  own  land 
■Bear  tbe  line,  sad  removes  part  of  the  Hue 
fence,  the  adjoining  owner  mait.  wltbla  a  rea- 
-■onable  time,  build  *  fence  to  protect  his  crops, 
«T  be  caDOot  hold  the  one  removInK  It  liable  (or 
the  dama^  done  by  cattle  of  third  persona 
Bmlth  V.  Johnson,  TB  Pa.  ISl. 

And  In  SUllcup  T.  Bradlj,  S  Coldw.  lOfl,  the 
■plaintiff  claimed  that  his  orchard  had  been  dam- 
«Eed  b;  a  trespass  in  retuovlnx  pert  of  Che  line 
fence  withont  notlfrlng  him.  Tbe  court  on 
-appeal  by  defendant  held  that  the  damages  for 
which  recovery  could  be  bad  must  be  tbe  natural 
and  proilmate  consequence  of  tbe  trespass,  and 
•aid  that  It  the  plalntlD  could  by  ordinary  dill- 
sence  have  pcevented  tbe  Injary  he  could  only 
recover  tbe  actual  damage  resulting  from  the 


D  treapsw  iwlre  ohMtHin  f'git  for  re- 
moving a  line  fence  do  recovery  can  be  bad  tor 
Injary  te  tbe  plalntltTs  crop  done  by  csttle 
which  did  not  belong  to  defendant.  In  conse- 
'qaence  of  snch  removal,  where  It  does  not  sp- 
pear  that  the  fence  belonged  to  plaintiff  Instead 
'Of  defendant,  or  that  a  trespass  was  committed 
In  removing  It.  Blcbardaon  v.  Ifllbnm,  11  Md. 
S40. 

And  where  the  act  complained  of  Is  tbe  de- 
■tmctlon  of  the  fence  and  the  trampling  of 
grain,  no  recovery  can  be  bad  for  Injur;  to  tbe 
grain  by  stock  ot  third  persons  at  any  time 
-after  the  original  entry  and  trespasa  Berry 
T.  San  Francisco  *  N.  P.  S.  Co.  SO  Cal.  435. 
In  tbe  nrgumeut  the  claim  was  made  that  the 
Temedy  tor  such  an  Injnry  was  case  instead  of 


e.  Oaased  bf  third  psraon*. 

The  trespasser  has  been  held  liable  In  some 
cssea  (or  Injuries  occaaloned  by  the  acts  of 
third  persona  attracted  to  the  premises  by  tbe 
trespauer. 

Tbns,  an  aeronsnt  wbo  descends  In  a  garden 
Id  s  dsngerous  position  a  short  distance  from 
the  place  of  bis  ascent  Is  liable  for  the  Injury 
4one  by  a  crowd  of  people  In  taceaklog  through 
the  fences  and  treading  down  tbe  vegetables  and 
flowers,  as  bis  descent  would  ordlDsrlly  and 
iiaiuraJly  have  that  efTect.  Gullle  v.  Swan.  10 
Johns.  3S1.  10  Am.  Dec.  234. 

And  In  2  Cent.  L.  J.  S4G,  there  Is  a  clipping 
-triHB  the  Law  Times  In  which  It  was  stated  that 
Judgment  had  been  rendered  In  an  action  ot 
trespaas  sgsinst  an  aeronaut  s-hoae  balloon  bad 
'descended  ou  plalntltTs  corufleld  tor  damage  by 
persons  following  the  balloon. 
.S3  L.  R.  A. 


wind  waa  blo^ng,  and  that  about  ten  min- 
utes after  he  went  away  tie  shop  was  dis- 
covered to  be  on  Are,  in  the  soutliwest  cor- 
ner of  the  building,  the  forge  being  in  the 
northwest  corner,  and  the  flames  coming  out 
from  the  roof.  The  only  fire  on  the  floor 
was  that  which  dropped  from  above.  Tha 
forge  was  connected  with  Uie  chimn^  by  an 
old  store  pipe,  that  went  up  tbrouKh  a  ceil- 
ing of  boards.  The  defendant  stated,  the  day 
after  the  Are,  that  when  he  left  the  shc^ 
there  wasappajently  no  lire  around,  but thera 
were  some  shavings  lying  around,  and  he  did 
not  know  but  a  spark  or  piece  of  hot  iron  had 
dropped  in  the  sbavings,  and  that  when  he 
went  there  he  found  so  fire  in  the  ahop.  The 
oourt  seems  to  have  considered  the  wrongful 
entiy  as  out  of  the  case,  and  tbe  defeii£u)t 
liable  only  for  a  want  of  ordinary  care,  aft- 
er building  the  Are,  in  looking  aft^r  it  and 

But  In  Scholes  v.  North  London  B.  Co.  21  L. 
T.  N.  S.  b35.  the  court  held  that  where  an  en- 
gine can  off  the  track  Into  an  adjoining  garden, 
tbe  railroad  company,  although  liable  for  all 
the  damage  dons  by  Its  employees  In  getting  the 
engine  awsy,  was  not  Uabls  for  the  damages 
done  t>y  a  crowd  of  spectators  who  were  at- 
tracted to  the  garden  by  tbe  accident. 

III.  Oonssffuenliar  tnjwrfei  (a  1\e  psrion. 

Csaes  of  trespasa  against  the  person  aro  not 
Indnded  here,  but  only  those  Involving  the 
qneatlon  of  conseqnentlal  Injuries  to  tbe  person 
from  a  tre^ass  to  property. 

a.  In  general;  heaUK 

A  recovery  has  generally  been  allowed  for 
slckneaa  or  Injury  It  it  Is  shown  to  have  resulted 
In  consequence  of  the  trespsss. 

Thus,  one  who  wilfully  and  maliciously  re- 
moves and  throws  awsy  coupling  pins  from  a 
railroad  train  with  Intent  to  Injure  the  rail- 
road compBDy'a  property  Is  liable  for  an  Injury 
to  an  employee  ot  tbe  company  bi  his  efforts 
to  couple  the  cars,  as  sucb  Injury  Is  a  natural 
consequence  ot  the  trespasa  Munger  v.  Baker, 
86  Barb.  SSO. 

And  one  wbo  wrongfully  removes  tbe  front 
door  and  windows  of  s  bouse,  and  prevents  the 
escape  ot  smoke  through  tbe  chimney  during 
cold  weather,  Is  liable  tor  the  physical  suffering 
caused  thereby.  Waters  v.  Dumaa,  75  Cal.  563, 
IT  Pac.  685. 

And  where  a  landlord  unlawfully  broke  into 
tbe  tehant'a  close  and  removed  the  root  of  her 
house,  the  loss  of  one  ot  ber  eyes  by  a  cold 
which  was  the  direct  and  Immediate  conse- 
quence of  tbe  exposure  to  which  she  was  sub- 
jected by  having  the  roof  taken  off  may  be  too- 
Eldered  In  aggravation  of  damages.  Ilatcbell  v. 
Kimbrough,  40  N.  C.  (4  Jones,  L.)  IBS. 

And  Id  Mecartney  v.  Smith  (Kan.  App.)  62 
Pac.  540.  p'Blntlir  and  her  bousebold  goods  were 
wraoRfully  ejected.  Tbe  court  held  that  sn  In- 
Etnictlon  tbnt  It  was  her  reasonable  duty  to 
take  care  of  ber  heslcb,  and  that  It  It  was  dan- 
gerous tor  her  to  stay  out  In  tbe  ralo  It  was 
ber  duty  to  seek  shelter,  and  that  It  she  did  not 
do  so  Bhe  took  the  chances  to  ber  besltb,  Is 
properly  refused,  where,  after  being  turned  out, 
all-  sought  admission  twice  but  was  prevented 
from  entering,  aa  tbe  Injury  In  sucb  case  was 
Ibe  direct  result  ot  defendant's  excluding  her 
from  that  which  belonged  to  her. 

Put  no  recovery  cnn  be  had  for  eiposure  due 
to  the  removal  ot  tbe  roof  ot  plaintiff's  dwelling 
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keeping  It  frtHn  doli^;  damage.  I^  pUin- 
tilTa'  counsel  insiet  that  the  act  wu  wron^ 
(ul,  and  might  be  ehfnm  to  be  so,  thou^ti  it 
involved  »  trespass,  and  tiiat  he  wM  liaMe 
for  the  eouEMjuenccB. 

We  agree  with  the  circuit  judge  that  there 
i*  no  proof  tending  to  ahow  an  absence  of 
ordinary  care,  but  there  certainly  is  proof 
tending  to  ihow  that  the  only  flre  on  the 

Sreniisea  came  from  that  started  bj  the 
efendant.  Hence  the  caae  ia  reduced  to  the 
Suestion  whether  trespese  quare  elausum  i* 
ie  only  remedy  for  an  injury  reeulting  to 
real  estate  and  personal  property  inadvsrtr 
ently  destroyed  by  a  treapuBser.  Defend- 
ant's act,  if  a  trespass,  consisted  in  break- 
ing, entering,  and  building  a  lire  in  the 
nhop.  He  would  have  been  liable  for  that  in 
an  action  of  trespass.  After  he  left,  the  fire 
burned  the  shop  and  adjoining  buildings  and 

house,  where  plalatllT  falls  to  establllb  Che  tres- 
Itu*  sllesed.     Brown  T.  Lake.  29  Ohio  Sc.  M. 

And  a  landlord  who  coamlta  a  trespnv  Id 
nnlawtnlly  evJctlns  a  teosnt  Is  not  liable  for 
an  Injur}  to  bis  health  reaultlag  tram  eipoaure 
w&llc  BOlDg  to  bis  fatber'B  bouse,  or  from  at- 
tendlDB  hli  famllr  while  III.  Flllebrown  t. 
Hoar.  124  Mass.  S80. 

Nar  for  the  discomfort  to  himself  and  fsmllr 
because  of  the  unflt  and  noauitatile  condition 
tor  occupancy  ot  the  bulldlDg  he  subsequently 
moTce  Into,  where  auch  damage  la  not  ■peclally 
pleaded,  a>  It  Is  not  the  oatural  or  necessory 
coDBcqaeoce  of  the  wrougtul  act.  Rauma  t. 
Bailer,  80  Ulna-  S3S.  88  N.  W.  191.  The  court 
also  says  that,  even  If  such  damaKe  had  been 
pleaded,  It  la  not  clear  but  that  It  Is  entirely  too 

For  Injury  Co  bealtb  In  conaequence  o(  fright. 


b.   Uental  lufferino. 

The  mental  auirerlog  of  the  plalntllT  la  geo- 
•rally  sllowed  as  sn  element  ot  damages  against 
the  trespaeaer. 

Thus,  where  a  landlord  unlawfully  and  for- 
cibly enters  the  premlsea.  and  evlcta  the  tenant 
and  bla  family  together  wltb  their  personal  ef- 
fects, be  Is  liable  for  any  bodily  or  mental  auf- 
frrlng  endured  by  him  for  Injury  to  bis  pride 
and  position,  and  tor  the  sense  of  ahame  and 
humiliation  at  having  hla  wife  and  family 
turned  out  Into  Che  streets.  Moyar  T.  Gordon, 
113  Ind.  282,  14  B.  B.  4T« ;  RlebardaoD  v. 
O'Brien.  44  III.  App.  243 ;  Rauma  T,  Bailey,  80 
Ulnn.  336,  83  N.  W.  191. 

And  for  the  Injury  Co  tils  feelings  because  of 
the  Indignity  and  Insnlt  of  being  onlawfully 
tamed  ouC  of  hla  borne.  Flllebrown  T.  Hoar, 
124  Maaa.  SSO. 

And  In  Waters  t.  Damaa,  7D  Cai.  &S3,  IT  Pac. 
881!,  plalntllT  alleged  that  defendants  wrong- 
fully and  maliciously  remored  Che  front  door 
and  windows  and  prerented  the  escape  of  smoke 
through  the  chimney,  and  Ibat  the  weather  was 
cold,  and  because  thereof  plaintiff  sulTered  se- 
Terely  both  mentally  and  pbyslcnlly.  The  court 
held  that  an  instruction  that  plalntllT  could  re- 
coTer  only  such  damage*  aa  she  may  have  sus- 
tained In  the  temporary  use  and  occupation 
of  the  bouse,  and  that  no  special  damagea  were 
alleged  and  none  could  be  recovered,  waa  prop- 
eriy  retuaed. 

In  eases  of  trpspaaa  wbere  property  Is  taken 
and  carried  away  without  fraud,  malice,  or 
other  aggrBTBtlng  clrcumalnncea  no  recovery 
can  be  bad  for  Injury  to  the  feellnga.  but  there 
may  be  a  recovery  where  the  trespass  Is  Inspired 
£3  L.  R.  A. 


peraonal  propnij.  Tbcra  is  no  doubt  that 
aa  to  ths  latter,  *.  «.,  the  personskl  property, 
the  plaintiff  might  aue  in  case,  whether  h» 
could  recover  in  trespass  or  not.  Compk 
Laws,  1  10,400.  It  is  dear  that  he  could  not. 
recover  in  case  for  the  direct  damage  neces- 
sarily done  by  his  trespads  to  the  land. 
IVood  V.  Michtgan  Air  Line  R.  Co.  81  Mich. 
358,  45  N.  W.  930;  Haiitet  v.  Beeoh,  SO  Mich. 
5G3,  ei  N.  W.  M4.  He  is  not  attempUngt» 
do  so.  No  claim  is  made  for  datnagea  for 
the  mere  breaking,  entry,  or  use  of  the 
forge,  but  only  for  the  damage  done  t^  the 
Are.  When  one  trespasses  on  land  he  is  lia- 
ble for  the  direct  injury  to  the  freehold,  and 
the  consequences  naturally  to  be  expected 
arising  tlierofrom,  in  an  action  of  trespass. 
.attendant  acts,  such  as  assault  and  battery, 
'blunder,  injury  to  the  personal  property,  etc., 
may  be  shown,  if  alleged,  by  way  of  explaia- 

by  fraud,  malice,  or  like  motives,  Unrray  t. 
Uace,  41  Neb.  60,  50  N.  W.  3ST. 

Where  the  Seller  ot  goods  uDlawtuily  remove* 
the  same,  bis  ngenCa  bavlag  obtained  entranc* 
by  unCnUhful  alatements  aa  to  tbe  nature  of 
their  business,  all  the  drcumatancea  of  Injury, 
tnaulC,  Invaaion  ot  tbe  privacy,  and  Interference 
with  the  comfort  of  tbe  purchaser  and  his  fam- 
ily are  to  be  taken  Into  consideration  In  esti- 
mating the  damages,  whether  ibe  trespass  I* 
considered  involuntary  or  wilful.  Ives  T. 
Humphrey  a,  1  E.  D.  Smith,  1S6. 

In  an  action  against  a  railroad  company  tor 
dumping  rock  and  dirt  on  and  Into  pIalDtl(f'> 
dwelling  situated  partly  on  the  right  of  way, 
the  company  Is  liable  for  mental  sufTerlng  grow. 
Ing  out  ot  the  Inaulta  and  Indlgnlllea  ofrered  by 
Ita  employeea  while  committing  Ihe  trespaaa. 
and  tor  the  sickness  of  plalntilTa  wife  result- 
ing therefrom.  Ft.  Worth  &  N.  O.  R.  Co.  r. 
Smith  (Tex.  Civ.  App.)  25  S.  W.  1D32. 

Where  Che  defendaota  at  tbe  time  of  com- 
mlittng  a  treapass  in  c^»enlng  a  chest  contain- 
ing a  woman's  wearing  apparel  used  language 
In  relation  to  the  contents  wblcb  wounded  her 
feellnga,  a  recovery  may  be  had  therefor,  al- 
tbougb  It  was  not  apecially  pleaded.  Treat  y. 
Barber,  7  Conn.  214, 

And  In  treapasa  on  the  caae  agalnat  one  per- 
mltted  to  enter  to  repair  a  furnace,  who  .de- 
aCroyed  It  Instead,  evidence  that  plaintiff's  In- 
fant child,  who  was  III  with  bronchitis,  had  to 
be  cared  for  In  the  kitchen  wblcb  was  not  so 

tiff  was  annoyed  and  subjected  to  mental  suf- 
fering and  anxiety  by  reason  thereof,  la  admls- 
alble.      Vogel  v,  McAnllffe,  18  R.  I.  791,  31  Atl. 

And  In  trespass  for  forcibly  entering  plain- 
tiff's dwelling  house  under  pretense  of  search- 
ing for  stolen  money,  and  searching  such  house- 
wllhoot  a  warrsnt.  the  plalntllT  may  recover  tor 
Injury  to  her  sensibility,  as  it  li  the  natural 
and  Immediate  consequence  of  tbe  nnlawfnl  en- 
try and  Eearcb,  Anonymous,  Minor  (Ala.]  53, 
12  Am.  Dec.  31. 

And  Injury  to  tbe  parent's  natural  feeling* 
may  be  taken  into  consideration  Id  estlmatlDg 
tbe  damagea  of  a  trespass  In  removing  the  body 
of  a  child  from  Its  borlal  place.  Bessemer  Land 
A  Improv.  Co.  V.  Jenkins.  Ill  Ala.  135,  18  So. 
065 ;  Meagber  v.  Driscoll,  09  Mass.  281,  90  Am. 
Dec.  769. 

But  no  recovery  can  be  had  for  mental  anx- 
iety, in  tbe  absence  of  any  personal  Injury.  da» 
to  rocks  falling  upon  the  rout  of  one's  house 
caused  by  blasting  on  adjoining  premises,  nor 
for  anxiety  as  to  tbe  safety  o(  her  'blld  on  bla 
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ing  the  trespftsB,  «nd  in  oggrtratioD  thereol, 
in  all  state*  when  exemplarj  damages  are 
recoverable,  and  doubtless  under  our  own 
somewhat  modified  rule  relating  to  exem- 
plary damages.  But  in  such  case  the  amount 
of  damages  is  not  necessarllj  to  be  measured 
■  by  the  injury  to  tbe  person,  tfaa  reputation, 
OT  the  personal  property,  dams^ee  for  which 
may,  instead  of  being  sought  by  way  of  ag- 
trrnvation,  be  recovered  in  suitable  actions. 
ThayfT  V.  Sherlock,  4  Mich.  173;  Roberta  v. 
Uruillru-d,  123  Mich.  SS6,  82  N.  W.  49.  In 
tbe  former  caee  it  was  held  that  such  claims. 
being  specifically  alleged,  had  been  recovered 
for  as  separate  causes  of  action,  and  not  by 
way  of  aggravation.  Tiffany,  Justice's 
Guide,  807.  If  consequential  damages  may 
be  recovered  in  any  case  of  trespass  guars 
6lav*um,  it  seems  obvious  that  in  some  they 
cannot,  and  that  case  should  be  resorted  to. 


There  is  sn  intimatiMi  in  the  ease  of  Barry 
V.  Petcrgon,  48  Mich.  264,  12  N.  W.  181,  that 
case  i«  the  proper  remedy  in  such  inatance*. 
In  that  ease  there  was  a  direct  trespass, 
snow  being  thrown  on  plaintiff's  land,  be- 
tween the  houses  of  plaintiff  and  defendant^ 
whereby  plaintiff's  house  was  injured 
through  it  melting.  A  recovery  was  bad  in 
UiR  ease.  There  was  more  reason  for  antici- 
pating injury  in,tbat  case  iian  in  the  one 
before  us.  In  Ivea  v.  WilliamB,  53  Mich. 
63fi,  10  N,  W.  502.  the  propriety  of  declaring 
in  case  for  consequential  injuries  is  recog- 
nized. Several  oounts  in  case  were  joined 
to  one  in  trespass.  The  court  said  that,  in 
the  absence  of  an  all^ation  of  consequen- 
tial damages,  it  must  1^  considered  a  count 
in  trespass  (Id.,  page  638,  53  Mich.,  snd 
page  56.1,  JB  N.  W,),  and  therefore  a  mis- 
joinder.    Again,   in  Wood  v.  Michigaa  Air 


war  to  and  from  sehoi^.  Wjmaa  t.  Leavitt,  71 
Me.  227,  86  Am.  Rep,  303. 

And  In  an  action  for  tbe  unlswtal  kltHns  nad 
wounding  of  plalntllTs  cows  defendant  canoot 
be  beld  liable  Cor  tbe  mental  angulsb  o(  plaln- 
11  (Ta  wile, — especlsllj  wbere  no  clslm  Is  made 
thoretor  In  the  petltloD.  Donahoo  T.  Scott 
(Tei.  ClT.  App.)  30  8.  W.  386. 

lawful  banlsbment  of  blmaell  and  wife  from  a 
town,  no  recovery  cui  be  had  lor  tbe  wife's 
mental  aDgiilsl:  In  being  separated  from  ber 
busband,  uor  for  her  feetlOKS  in  being  compelled 
to  abandon  a  cbosen  residence,  as  such  damages. 
If  recoverable  at  all,  can  only  be  recovered  In 
•n  action  In  wblcb  both  of  them  join.  Hooper 
T.  Hsskell,  56  Me.  251. 

And  In  an  action  br  the  busbsnd  alone  for 
ejecting  him  and  bis  family  and  furniture,  In 
which  DO  loss  by  Injury  to  his  wife  Is  alleged, 
an  Instruction  that  no  recovery  can  be  bad  for 
Inlnr;  to  "their"  feelings  Is  erroneoua  as  It 
autborlies  tbe  Jury  to  give  a  compecsatlon  to 
the  wlfs  for  the  Injury  Co  her  (eellags  Independ- 
ently of  her  hortiand.     Smltb  t.  Grant,  96  Me. 


e.  FrigM  and  <f«  oenKqutnett. 

According  to  the  weight  of  authority  a  re- 
covery will  be  allowed  for  (right  occasioned  by  s 
trespaaser,  and  tor  the  consequences  of  such 
fright. 

Tbus.  a  landlord  Is  liable  for  mlBcarrlage  and 
■erlouB  impalrmedit  of  health  ol  a  tenant  due  to 
fright  occaaloned  by  tbg  landlord  making  a 
boisterous  and  violent  asssult  on  two  negroes 
In  her  yard  and  In  ber  Immediate  presence,  tbe 
landlord  knowing  of  her  pregnant  condition. 
Hill  V.  Kimball,  T6  Tei.  210.  7  L.  B,  A.  616,  IS 
B.  W.  6D. 

And  one  who  goes  to  ths  homa  of  a  pregnant 
woman  and  Sourish es  a  whip,  and  makes 
threats  In  a  boiiterous  manner.  Is  liable  for  her 
mlscarrlsge  and  sickness  resulting  from  frigbt 
proiimateiy  occasioned  thereby,  which  frigbt 
be  must  have  observed  by  the  exercise  of  ordi- 
nary care,  even  though  he  did  not  know  of  the 
condition  of  her  health.  Brownback  v.  Fralley, 
78  III.  App.  262. 

And  a  landlord  who.  being  acquainted  with 
tbe  drcumatances.  commits  a  wilful  and  violent 
treapaas  by  beginning  to  tear  down  the  house  at 
the  close  of  tbe  term,  while  tbe  tenant's  wife, 
who  la  pregnant,  la  sick  with  heart  dlaease. 
without  giving  s  reason  able  opportonlCy  to 
leave  the  premises  withoat  dsnger  to  her  lite. 
la  llsble  (or  tba  dsmsges  caused  by  her  death 
dne  to  frigbt  and  excitement  caused  by  lucli 
<8L.R.  A. 


wrongful  act,  and  preceded  by  a  miscarriage 
also  due  to  such  set,  aa  tbe  rule  that  no  re- 
covery can  be  bad  for  Injuries  due  solely  to 
fright  unaccompanied  by  personal  Injuries  does 
not  apply  to  cases  of  wilful  tort.  Preiser  v. 
WIelandt,  48  App.  DIv.  669.  62  N.  Y.  Supp.  800, 
And  where  an  .aggravated  trespass  was 
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a  ditch  Inalde  of  tbe  indosi 
wUb  a  hoe,  another  with  a  shovel,  and  a  third 
with  a  gun,  the  trespassers  are  liable  for  tbe 
sickness  of  tbe  owner's  wife  due  to  (right  and 
excitement  caused  by  Che  treatment  she  received 
while  attempting  to  get  them  to  deslsC.  Raiso 
V.  Vaml,  81  Csl.  289.  22  Pac.  8*8. 

And  a  railroad  company  Is  liable  for  Injury 
to  mind  and  body  of  a  woman,  ensuing  upon  a 
nervous  shock  caused  by  negligently  running  Ita 
csra  with  such  violence  that  they  went  thcongh 
her  fence  and  almost  Into  bMr  bouse,  causing  ber 
to  fear  Chat  thej  wonld  run  Into  It.  Toakom  v, 
Kroeger  (Tex.  Civ.  App.)  27  B.  W.  868. 

And  where  a  derailed  freight  train  was 
hscked  Into  s  dwelling,  entirely  outside  Its  right 
of  way.  In  wblcb  there  was  a  pregnsnt  woman 
who  was  BO  frightened  by  tbe  trespass  Chsc  she 
sufTered  a  miscarriage,  Che  railroad  company  Is 
llsble  therefor  If  such  Injury  was  Che  natural 
and  probable  consequence  of  tbe  wrong  commit- 
ted, Irrespective  of  whether  or  not  the  employ- 
ees Id  charge  of  the  train  knew  she  was  In  the 
house,  or  her  condition  as  to  pregnancy.  Chi- 
cago A  N.  W.  R.  Co.  T.  Hunerberg,  16  111.  App. 
387. 


And   tn   trespass   f 


iss  for  breshlng  and  entering 
with  Intent  to  ravish  bis  wife. 
the  frlgbteDlng  of  tbe  wife  may  be  showD  Id  sg- 
gravatlon  of  damages.  Davenport  v.  Bussell,  5 
Day.  113. 

And  In  Newell  v.  Wbltcher.  68  Vt.  ISS9,  88 
Am,  Rep.  703.  s  blind  girl,  who  taught  mutie 
to  defendant's  daughters  once  a  week,  had 
a  room  assigned  as  her  sleeping  room. 
One  midnight  defendant  entered  the  room  and 
taade  repeated  sol IdCaC Ions  for  sexual  Inter- 
course with  her,  which  she  repelled.  After  hs 
went  away  shs  arose  and  dressed  snd  sac  up 
tbe  rest  ol  tbe  night.  She  was  so  excited  and 
alarmed,  and  her  feelings  so  ouCraged,  that  ehe 
was  made  sick,  and  so  continued  (or  a  long  time. 
The  court  beld  tbat  defendant's  entry  was  a 
trespass,  and  that  he  was  liable  for  bsr  rs- 
suiting  sickness. 

Dot  In  Huxley  v.  Bsrg.  1  titatkle,  98,  plain- 
tlD  In  trespass  was  permitted  to  show  tbat  bis 
wife  was  so  terrified  by  Che  breaking  and  entry 
of  defendant  as  to  be  tsken  ill,  end  that  she 
SOCHI  after  died,  not  ss  a  substantive  ground  oT 


5DPBBME   COUBT. 


Sam, 


Line  n.  Co.  81  Mich.  363,  4S  N.  W.  980,  Mr. 
Justice  Champlin  appears  to  ha-ve  recognized 
that,  when  damages  are  consequential,  case 
will  lie,  for  he  said:  "The  injury  caused 
by  the  treapasB  in  this  case  was  no  more  in- 
direct and  consequential  than  auch  aa  arisen 
in  every  case  of  trespass  caused  by  forcible 
■entry  and  direct  injury  to  the  plaintiffs'  poa- 
aeasion  ajid  freehold."  In  the  caEes  of  Chand- 
ler V.  Allison,  JO  Mieh.  480,  and  Allison  v. 
Chandler,  II  Mich.  542,  the  injury  waa  not 
consequential,  but  a  direct  and  natural  con- 
sequence to  be  expected.  In  the  case  before 
ue  the  defendant  intended  no  such  injury, 
nor  did  he  any  act  which  can  be  said  to  have 
given  reason  for  expecting  the  consequences. 
It  was  a  fortuitous  conKcquence  of  his  act. 
entirely  unforeseen.  The  actual  trespaas 
was  of  little  aienificance  compared  with  this 
consequential  injury.  If  a  wrongdoer,  he 
would  be  responsible  for  the  damage,  if  it 
reiulted  from  the  building  of  a  fire  by  him, 
regardless  of  the  de^ee  of  care  used,  Hen(.« 
t*ie  propriety  of  setting  up  his  wrongful  en- 
try, which,  though  proper  in  a  declaration 
in  trespass,  does  not  necessarily  impress  that 
character  upon  this  declaration,  which  ex- 
pressly states  that  it  is  in  case,  and  de- 
scribes a  consequential  injury,  following  and 
growing  out  of  acta  constituting  a  trespass. 
The  followiiig  authorities,  taken  from  26 
Am.  i  Eng.  Enc.  I^aw,  p.  706,  will  show  the 
trend  of  authority  upon  this  subject:  Oatet 
V.  Mites.  S  Conn.  64;  Bam«»  v.  ffurd,  11 
Mass.  57;  Waldron  t.  Hopper,  1  N.  J.  L. 
330;  Case  t.  Mark,  2  Ohio,  169;  Taylor  t. 
Kainboic.  2  Hen.  t  M.  423;  Jordan  v.  Wy 
att,  4  Gratt.  ISl,  47  Am.  Dec  720;  Bras- 
com6  T.  Bridges,  1  Barn,  k  C.  146;  Smith  v. 
Ooodmin,  2  Nev.  4  M.  114;  Prankontluji  v. 

^■nage.  but  merely  to  show  bow  ontrageouB  and 
violent  the  breaking  was. 

And  Bbere  one  throws  a  large  iCoDe  against 
the  boose  ot  another  In  the  preseoee  of  the  lat- 
ter's  aaughter,  who  runs  Into  the  house,  after 
-which  anothei  stone  Is  thrown  wilfully  tbrougb 
«ne  of  the  blinds  at  the  room  in  which  she  Is. 
but  without  knowledge  ot  her  presence  In  that 
roam  and  without  anj  purpose  to  either  hit  or 
frighten  her  or  Injure  her  or  her  property,  hot 
only  that  of  her  father,  no  recover;  can  be  had 
against  him  far  her  fright  or  consequent  Injury 
to  her  health.  White  v.  Sander.  108  Mass.  ZB6, 
4T  N.  B.  t>0. 

In  the  following  cases,  wblle  the  defendant'! 
acts  were  such  that  they  may  have  conHtituCed  a 
trespass,  the  only  claim  made  by  plalntllf  was 
that  defendant  waa  guilty  ot  negligence,  and  no 
recovery  (or  fright  resoltlng  In  consequence  was 

Tbua,  In  Smith  v.  Postal  Teleg.  Cable  Co.  174 
Usss.  STO.  47  L.  R.  A.  323,  66  N.  R.  380.  no  re- 
covery waa  allowed  for  slckaess  due  to  fright 
caused  by  rocks  being  thrown  upon  one's  house 
by  a  blast  near  by  of  which  she  was  not  warned. 

And  In  Itraun  v.  Craven,  176  111.  401,  42  L. 
n.  A.  les,  SI  N.  R.  607.  AfDrmlug  T3  111.  App. 
1S9,  the  court  held  that  when  a  landlord  sud- 
denly appeared  at  the  open  door  of  the  bedroom 
«t  a  sister  ot  the  tensnt's  wife  where  she  was 
packing  guoda,  and  with  loud  and  angry  words 
forbade  ber  to  move  and  threatened  to  call  the 
nonstable,  it  did  not  constitute  negligence  which 
made  falm  liable  (or  her  excitement  and  fright, 
resulting  in  St.  Vitus'  dance.  The  declaration 
In  this  case  charged  nothing  bat  Degligencs^  aa 
S3  L.  R.  A. 


defendnn 


Camp,  65  111.  leS;  Sehuer  v.  Veeder,  T 
Blackf.  342:  Johnson  v.  Cattleman,  2  Dajta, 
377;  Dallon  y.  Favotir,  3  N.  H.  466;  OHmm 
V.  Fisk,  8  N.  H.  404;  BUn  v.  CampbeU,  14 
Johns.  432 ;  Fereivnl  v.  Hickey,  18  Johns. 
257,  8  Am.  Dec.  210;  ii'Allieter  v.  Eam- 
mond,  6  Cow.  342;  Brennan  v.  Carpenter, 
1  R.  I.  474:  noiaard  v.  Tyler,  46  Vt  683; 
CUlflin  V.  IVifcoa',  18  Vt,  805;  Walerman  v. 
Hall,  17  Vt  128,  42  Am.  Dec.  484.  Most  of 
these  cases  relate  to  ,treApass  to  persona  or 
personal  piopcrty.  blit  the  analogy  ia  close. 
The  case  of  Jordan  v.  Wyalt,  4  Gratt.  151, 
47  Am.  Dec.  720,  contains  a  lengthy  discus- 
sion of  the  distinction  between  direct  and 
tial  injuries.  The  liability  of  the 
,  is  based  upon  a  wrongful  act,  and 
uiic  usLure  of  the  act,  and  not  the  conse- 
quences, determines  his  lialiility.  He  waa 
engaged  in  an  unlawful  act,  and  therefore 
waA  liable  for  all  of  the  consequences,  indi- 
rect and  consequential  as  well  aa  direct,  and 
there  is  no  occasion,  to  discuss  the  d^ree  of 
his  negligence  in  permitting  the  shop  to 
burn,  if  the  flr«  was  oa4iMd  by  the  fire  hs 
builded. 

This  socountaJiility  for  the  consequences 
is  not  affected  by  the  form  <^  action. 

The  judgment  is  reversed,  and  a  now  trial 
ordered. 

Hoove,    Xionc    and    CtrkBti    JJ.,    con- 


HoBtgomery,  Ch.  J.,  dissenting: 
The  trespass  was  not  oommitted  against 
the  plaintiH.  but  against  his  tenant.  The 
subsequent  Are  was  not  paj^oularlj,  aa  to 
the  plaintiff's  adjoining  property,  a  wrong 
tigainst  plaintiff. 

the  court  expressly  nys,  and  the  only  QaestioQ 
considered  by  the  court  wss  whether  the  de- 
fendant's acts  constituted  negligence,  and 
whether  the  injury  was  a  natural  Snd  probable 
consequence  which  should  havs  been  toreseeo. 

And  in  Neina  r.  Crewford,  122  MIcb.  46S, 
81  N.  W.  SSd.  the  detendant,  who  was  weak 
minded.  In  order  Co  have  some  fun  and  without 
any  malicious  motive  dressed  himself  in 
women's  clothes  and  taking  the  cnstomary  way 
went  al  dusk  to  the  home  of  plalntllT.  who  be- 
came frightened  at  his  approach  and  sli  weeks 
later  had  a  miacarrlage  which  she  attributed  to 
the  fright.  The  court  bald  that  tbe  defendant 
was  not  KUllty  of  so  assault;  and,  treating  the 
case  ss  one  of  negligence  merely,  held  that  there 

pa  Dying  physical  Injury,  distinguishing  those 
cases  based  on  the  violation  of  a  legal  right  In 
which  nominal  damages  would  be  recoverable  In 

For  right  of  recovery  for  fright  generally,  see 
nots  to  Kwlng  v,  Pittsburgh.  C.  C.  &  St.  L.  R. 
Co.  (Ps.)  14  L.  B.  A.  see,  snd  rootnots  to  Smith 
T.  Postal  Teleg.  Cable  Co.  (Mais.)  47  L.  R.  A. 
SS3. 

As  to  recovery  for  causing  niscarrlBKe  by 
fright  or  otherwise,  see  nota  to  TunnlciilFe  v. 
Bay  Cities  Consol.  B.  Co.  (HIch.)  S2  L.  B.  A. 
143. 

d.  Injury  to  rsputatfoa. 

Tbe  Injury  to  one's  reputation  resnltlng  from 
a  trespaas  Is  one  for  which  the  treqwaser  ia  li- 
able. 

TbQit  In  trespass  t< 


r  breaking  and  enterlsg 


1901. 


WrANT  V.  Cbodk. 


plalntllTi  hoiiw  tmdar  ft  fklia  charge  tliat  slie 
had  stoloi  propertr  tbereln,  tli«  Injur;  to  ber 
CTtait  and  repulatloD  niaj  be  gitta  Id  eTidence 
la  asgravatton  of  damaeea.  Bcaceglrdle  *.  Ox- 
ford. 2  Maule  k  B.  7T. 

ADd  In  treapaia  committed  In  entering  plain- 
tllTa  hoiue  and  (earcblac  tor  aColen  gooda  ttie 
Jorj  ma;  cooaJOer  under  aa  allegallon  alia  anor- 
nlo  tbe  Injur;  reaultiog  to  tbe  ptalntiD's  repn- 
Utlou.  FaulkntiT  t.  Aldereon,  Gilmer  (Va.)  221. 

And  In  treapaaa  tor  roreibl;  entering  plaln- 
tira  dwelling  houn  under  pretense  of  aearcb- 
Injt  (or  itolen  mone;.  and  aeercblng  tbe  bouae 
without  a  wamnt.  plitutlft  ma;  cecoTsr  for  In- 
jur; to  bit  repntatlao,  aa  It  la  the  natural  and 
Immediate  conaequence  of  tbe  nnlaw/al  entr; 
and  aearcb,  AnoDjmoue,  Minor  (Ala.)  B2,  12 
Am.  Dec.  81. 

For  Injar;  to  credit  and  reputation  a>  an  ele- 
ipeat  of  damagea  from  loaa  of  proflti;  aea  fM>t« 
to  Wallace  t.  PannajlTanta  a.  Co.  (Pa.)  63  L. 
a.  A.  83. 

IT.  OoHcliUion. 

A  treapaaaer  la  liable  for  tbe  Injarlea  reaalt- 
Ing  naturallj,  neceeBar!!;,  directly  and  proi- 
Imatel;  In  conaequeDce  of  tbe  treapasa,  Aa  to 
wbetber  the;  do  so  reault  depende  upon  tbe  par- 
tlmlar  facte  and  clrcumatancea  of  eaeb  caae. 
It  ma;  be  said,  bowerer.  tbat  where  the  trea- 
paw  eoualils  In  the  unlawful  removal  of  a 
fence  tbe  treapaaaer  la  liable  for  the  loaa  o( 
•toiA  reaultlng  therefrom,  and  also  for  Injnrr 
to  cropa  If  the  owner  did  not  know  of  tbe  re- 
nova]  of  the  fence  In  time  to  repair  It  before 
tbe  InJar;  occurred.  Tbe  treapasaer  baa  aJao, 
aa  a  general  rule,  been  held  liable  for  Impair- 
ment of  health,  mental  aulterlng,  and  fright, 
and  Ita  oonaequencea  occasioned  b;  the  treepaaa. 

llie  toei  of  proflte  resulting  from  tbe  trea- 
IHUB,  and  the  couaeqaeDtlal  InJar;  to,  or  Inabll- 
It;  to  carry  on,  bualness,  and  the  eSect  of  the 
treapnaa  on  the  rental  value  of  the  premises, 
are  not  considered  In  tbis  note. 

Neltber  Is  the  Injur;  resulting  from  eicava- 
tlons  on  the  land  Injured  or  on  adjoining  land, 
whether    sach    eicBvatlou 


Conaegaentlal  Injurlaa  reaultlng  from  mining 
□pemtlona.  and  from  the  cutting  of  trees. 
whether  cre^uaaea  or  not,  are  also  omitted. 

Neither  does  tbe  note  Include  consequential 
Injuries  resulting  from  tbe  construction  of  a 
railroad,  canal,  telegraph  line,  etc.,  whether  or 
not  a  trespass  la  committed  In  such  couBtruc- 
Clon. 

Nor  doea  It  Inclode  the  flooding  of  land  as  tb* 
resolt  ot  a  treapasB  or  otherwlae.  or  trespaasea 
b;  anlmala,  or  agalnat  the  per8<Hi. 

As  to  loss  of  profits  due  to  a  treBpasB.  aea 
note  to  Wallace  v.  PennB;lvanla  B.  Co.  (Pa.) 
Sa  L.  B.  A.  33. 

For  right  of  recoTery  for  trlgbt  ganerall;,  see 
not<  to  Ewlng  v.  Plttabargb,  C.  C.  A  Bt.  L.  B. 
Co.  (Pa.)  14  L.  K.  A.  668,  and  roofnota  to 
Smith  T.  PoaUl  Teleg.  Cable  Co.  (Haas.)  4T  L. 
B.  A.  323. 

Aa  to  lecover;  for  caoalikg  mlacarrlage  b; 
fright  or  otherwise,  see  Hole  to  TDnnlcUITe  v. 
Bay  Cltlea  Consol.  B.  Co.  (Mich:)  32  L.  B.  A. 
142. 

Aa  to  liability  for  flooding  land,  see  HOtaa  t* 
Watnppa  Reservoir  Co.  v.  Fall  Blrer  (Uaaa.)  1 
L.  H.  A.  497;  B;chllckl  *.  St.  Lonls  (Uo.)  4  U 
R.  A.  094,  and  Paddock  T.  Somes  (Uo.)  10  L.  B. 
A.  2S4. 

As  to  liability  Co  riparian  owner  for  running 
toga  In  stream,  see  note  to  Co;ne  v.  Ulaalaalppl 
A  R.  BlTcr  Boom  Co.  (Hlnn.)  41  L.  R.  A.  494. 

Aa  to  damages  for  Injnr;  to,  or  deatructlon  of 
treea,  sea  note  to  Bailey  r.  Chicago,  U.  A  Bt. 
P.  B.  Co.  (S.  D.)  19  L.  B,  A.  963. 

For  extent  of  liability  for  permitting  anotb- 
er's  live  stock  Co  escape  from  pasture  by  fallnra 
to  keep  proper  division  fence,  see  nola  to  Wilder 
T.  Stanley  (Vt.|  20  L.  E.  A.  478. 

For  llablllt;  of  owner  for  Ciespass  of  stock, 
see  note  to  Bulpit  T.  Matthews  (lit.)  S3  L.  B 
A.  B5. 

For  sufflclency  of  fence,  see  iiota  to  ClarendoD 
Ijind  Inveat.  k  Agency  Co,  v.  McClelland  Broa. 
(Tei.)  22  L.  B.  A.  IOC. 

For  rale  of  proximate  cause  Id  case  of  mali- 
cious torta,  see  iMta  to  Isbam  v.  Dow  (Vt.)  4B 
L.  H.  A.  87.  J.  e.  H. 


WISCONSIN  BUPHEMB   CX)URT. 


COUNTY  OP  MILWAUKEE,     B«»pt., 
Fred  0.  ISENRING  et  at.,  AppU. 


■1.  A  lair  Is  "BeB«r«l"  In  tke  bra>d 
■enac  of  the  term  If  It  extends  Co  Cbe 
whole  state  or  the  whole  o(  a  leglalatlTe  claaa 


■Headnotes  b;  Mabsuali.,  J. 


of  localities  legitimately  created  for  the  pur- 
posea  of  general  legislation. 
2.     A  Ibit  la  "seneriil"  In  the  restricted 
■enac  of  the  term,  as  It  Is  used  In  |  21, 

art.  7,  of  the  Constitution,  Dot  onl;  when  It 
1b  general  In  the  broad  aenae  thereof,  but  alao 
when  It  Is  of  that  character  In  tbe  sense  of 
being  public.  But  It  It  applies  onl;  to  a 
Blogte  subdivision  of  tbe  state,  as  a  county, 
town,  city,  or  village,  or  a  coliactlon  ot  such 
localities  not  constituting  a  legitimate  claM 


autaject  ot  lofSl  or  private  legislation,  see  State 
tm  rel.  Paul  v.  Gloucester  Count;  Circuit  Judge 
(N.  J.  L.)  1  L.  R.  A.  8D;  A;Brs'  Appeal  (Pa.)  2 
L.  It  A.  STT,  and  nole:  Ferrla  v.  Vanier  (Uak.) 
S  L.  R.  A.  IIH:  King  v.  State  (Tenn.)  3  L.  B. 
A.  210:  Land,  I^g  &  Lumber  Co.  v.  Brown 
(Wis.)  3  L.  R.  A.  472;  Ricbman  v.  Muscatine 
-County  Supers,  llowa)  4  L.  R.  A.  445;  Reld  v. 
Smoultet  (Pa.)  S  L.  R,  A,  BIT;  State  ex  reL 
Stockton  V.  Somera  Polot  (M.  J.  L.)  tl  L.  R.  A. 
S7:  Lodl  Twp.  T.  State  (N.  J.  L.>  6  L.  R.  A. 
56;  People  «  reJ.  Barton  v.  Londoner  (Colo.) 
«  L.  R.  A.  444;  Rr  Washington  Street  (Pa.)  7 
L.  B.  A.  103,  and  note;  Dati  t.  Cleveland  (N.  J. 
«L,B.  A. 


L.)  7  L.  n.  A.  431;  West  Chicago  Park  Comrs. 
V.  McMulleo  (111.)  10  L.  R.  A.  21S  ;  State  em 
ret.  Dempsey  T.  Newark  (N.  J.  L.)  10  L.  K.  A. 
TOO :  Lankford  t.  Somerset  County  Comrs. 
(Md.)  11  L.  B,  A.  4B1;  GIleoD  v.  Rush  County 
Comrs.  (Ind.)  11  L.  R.  A.  B3S  ;  Cook  v.  State 
(Tenn.)  13  L.  B.  A.  183 :  Edmunds  T.  Herbrand- 
Bon  (N.  D.)  14  L.  R.  A.  T2E  ;  SUte  em  rel.  Terre 
HSDte  r.  Kolsem  (Ind.)  14  U  B.  A.  Eefl,  and 
note;  CoDsumer's  Gas  Trust  Co.  t.  Harless 
(lud.)  IB  L.  B.  A.  605  ;  Hamilton  County  Comrs. 
V.  Rasche  Broa.  (Ohio)  IB  L.  B.  A.  S84 :  and 
Mrlildowney  t.  Wyatt  (W.  Ta.)  tB  L.  B.  A. 
B0«. 


„C.ooqIc 


WiecoMBDi  BuPBun  Coubt. 


'  thereof  fol  tbe  parpcM*  «t  leglsIMIon,  It  ll 
lockl  Id  ebaracter.     Where  a  law  la  public  and 

general  in  the  aenae  ladlcatad,  the  two  tenna 
an  B:rDoa;moua. 
8.     It  m,  luir  be  venerBl  laerelr  b«eaaa* 

It  la  pnblle,  and  not  In  the  broad  aeoae 
above  indicated,  It  la  local  and  apeclal,  and 
muat  be  teated  aa  to  Ita  Talldlty  b?  f  18,  art. 
4.  of  the  Conatltatlon,  and  i  21,  art.  T,  aa 
well ;  and  if  It  bctoos  to  ons  of  the  prohibited 
claaaea  o(  apeclal  leglalatlon.  It  mnat  be  lur- 
tber  teated  bj  the  coDBtUntlonal  restriction 
on  that  Bubject. 

4.  Til*  ]onrm)Ua  of  the  two  koiiaea  of 
Vbe  levlilatBFe  mey  be  referred  to  by 
courta  aa  to  the  atepi  taken  bj  tlta  leglslatore 
In  tbe  pnaaaxe  of  bllla,  and  ther  are  ^nerallr 
conduBlTe  In  that  regard.  The;  are  not  tbua 
elTectlTe  u  to  the  contenta  of  a  law  when 
Buch  contents  are  called  In  qneatlon.  Id  auch 
a  caae  the  {ireaomptlon  la  that  the  contents 
Of  ■  law,  ai  found  In  tbe  ofBclal  publication 
thereof,  are  the  aame  as  when  It  passed  the 
Icglslalure,  and  that  ft  wee  coDBtltutloDBllT 
peaaed.  If  It  be  chaltonged  upon  either 
ground,  the  (jueafon  presented  Is  one  of  law 
to  be  aoWed  br  tbe  court  In  the  same  way  that . 
other  legal  queatloni  are  solved.  In  reaching 
a  coDcluilon  tbe  court  naj  eismlna  the  Jaur- 
nalB  of  tbe  leglelature  aa  to  what  It  did  In  the 
paaaage  of  the  law  ;  and  aa  to  the  contenta 
thereof  It  may  go  furtber  and  examine  the 
original  bill,  or  ko  to  any  other  sonrce  of  In- 
formation that  may  be  ludldally  conaldered 
trustworthy. 

B,  Whether  aa  act  apeolallr  deaivned 
to  mHkc  the  onoea  of  aherlS.  under 
aherirr.  and  deputy  sherllf  In  a  single  county 
■alarled  oBlcea  vlolatea  |  23,  art.  1,  of  the 
Constitution,  In  regard  to  there  being  but  one 
ay  Item  of  county  sovernment  afFectihg  the 
whole  state,  and  that  such  syBtem  aball  be  as 
unlCorlD  aa  practicable. — doubted,  bat  the 
point  la  not  decided. 

(February  1,  1901.) 

APPEAL  by  defendants  from  an  order  ot 
the     Superior     Court     for     Milwaukeo 
County  overruling  a  demurrer  to  the  com- 

K'   int  in  an  action  to  recover  fees  which  had 
D  collected  and  retained  by  defendant  aa 
sheriff  ol  Milwaukee  County.    Reversed. 

Statement  by  MarabaU,  J. ; 

Appeal  from  an  order  of  the  superior 
court  of  Milwaukee  county  overruling  a  de- 
murrer to  the  complaint  in  an  action  a^inst 
the  sheriff  of  Milwaukee  county  and  his 
boDdsmen  to  recover  the  fees  and  charges 
collected  by  him  and  bis  deputies  for  oSiciat 
aervices.  Tbo  allegationa  contained  in  the 
complaint  are  Bumcient  to  constitute  a 
cause  ot  action  if  the  plaintiS'  is  entitled  to 
the  fees  and  emoluments  of  the  sheriff's  of- 
fice, which  ordinarily  go  to  the  sheriff  and 
hie  deputiea.  That  turns  on  the  validity  of 
Laws  1876,  chap.  364,  as  amended  by  Laws 
1877,  chap.  227.     The  first  of  such  chapters, 

"     '        '■     ■'- '    "-  L  legiHlature, 

V  appears  in 
the  printed  lawB,  viz.:  "An  Act  in  Rela- 
tion to  Sheriff's  Fees."  It  deals  only  with 
the  manner  of  compensating  the  sheriff  of 
Milwaukee  county,  providing  that  be  shall 
receive  a  salary  of  $5,000  per  annum,  pay- 
able quarterly  out  of  the  county  treasury, ' 
63  L.  R.  A. 


Fmb., 

in  lien  of  the  feei,  ooata,  and  charget  ot^- 
narily  belonging  to  aheriSa  l^  law,  and  that 
he  shall  charge  and  collect  such  fees,  costa, 
and  charges  and  pay  the  proceeds  into  the 
county  treasury.  lie  act  of  1877  amended 
and  revised  that  of  187fl.  It  was  entitled, 
during  its  passage  through  the  l^slature, 
the  same  b«  the  published  law,  vu. .'  "An 
Act  to  Amend  Chapiter  364  of  the  Lawa  ot 
1876,  Entitled  'An  Act  in  Belatioa  t* 
Sheriff'a  Peei." "  The  first  section,  in  ad- 
dition  to  the  proviaiona  of  the  origin^  act, 

Srovidee  that  the  under  sheriff  and  all 
epuly  sheriffs  of  Milwaukee  county  shall 
collect  for  all  ofGcial  aervices  performed  Iqr 
them  and  pay  the  proceeds  thereof  into  the 
county  treasury,  requires  of  the  sheriff 
quarterly  reporto  under  oath  a«  to  all  such 
collections,  and  allows  him  and  auch  depD- 
tjes  traveling  azpenses  when  in  discharge  of 
official  dutiea  outside  the  corporate  hmita 
of  the  city  of  Milwaukee,  the  same  to  be 
paid  on  itemized  bills  audit«d  by  the  board 
of  supervisors.  The  second  section  provides 
for  the  ajipointmeint  of  an  under  sheriff  at 
a  salary  of  $1,400  per  year  and  nine  deputy 
sheriffs,  each  to  have  a  salary  of  SSOO  per 
year,  except  one  to  act  as  sheriff'B  clerk  and 
have  $1,200  per  year,  all  such  salaries  to 
be  paid  out  of  the  county  treasury  the  aame 
as  the  salaries  of  ordinary  county  officers. 
The  balance  of  the  act,  in  addition  to  the 
usual  concluding  section,  relates  to  auditing 
the  accounts  of  the  sheriff  and  his  deputies 
from  the  Ist  day  of  January  preceding  the 
passage  of  the  act,  so  as  to  make  it  relate 
back  to  that  dote.  The  validity  of  auch 
laws  was  challenged  by  the  demurrer. 

iteatr*.  Edsai  Ii.  Wood  and  Qiutrlea, 
Spenee,  A  Qnsrlea,  for  appellants; 

Thia  act  is  a  local  bill  or  law  within  the 
meaning  ot  the  Constitution. 

Durkee  v.  Janeaville,  26  Wis.  700;  iftU* 
V.  Ckarteton,  29  Wis.  400,  B  Am.  Rep.  B78; 
Fhillipa  V.  Albany,  28  Wis.  340;  Lawaon  v. 
miTcavkee  &  N.  W.  R.  Co.  30  Wis.  597 ;  Tel- 
loic  Kiver  Improv.  Co.  v.  Arnold,  46  Wis. 
222,  49  N.  W.  971;  Anderton  v.  Milwaukee, 
82  Wis.  285,  15  L.  R.  A.  830.  52  N.  W.  05f 
Ryan  v.  Outagamie  County,  80  Wis.  336,  5* 
N.W.340;  Coiitierev.Xcw  Brunstoiak.tAV. 
J.  Ii.  68;  People  ea  rel.  Lee  v.  Oiautauqum 
County  Supers.  43  N.  Y.  22;  Jfonfgomery 
V.  Com.  em  rel.  Robinton,  91  Pa.  125;  De- 
vine  V.  Cook  County  Comri.  84  III.  590: 
Com.  ea  rel.  Fertig  v.  Patton,  88  Pa.  268 ; 
State  e»  rel.  Barrit  v.  Herrmann,  75  Mo, 
340. 


Durkee  v.  Janeaville,  26  Wis.  700;  Yel- 
loiB  River  Improv.  Co.  V.  Arnold.  46  Wis. 
222.  49  K.  W.  971;  Anderton  v.  Mihcaukee, 
S2  Wis.  285,  15  L.  R.  A.  830,  52  N.  W.  95: 
People  ea  rel.  Lee  r.  Chautauqua  County 
Supers.  43  N.  Y.  22;  Clark  v.  Jancsville.  10 
Wis.  180;  Evan*  v.  Sharp,  29  Wis.  572; 
Warner  v.  Knoai,  60  Wis.  433,  7  N.  W.  372; 
Conner  v.  Wetc  York,  6  N.  Y.  292 ;  Peopit 
<w  rel  McConviU  *.  BilU,   K   N.   Y,   463{ 
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PtopU  V.  O'Brien,  38  N.  T.  1 
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877;  Johnaton  v.  Bpieer,  107  N.  Y. 
180,  13  N.  E.  753;  Astor  v.  ±rtsad«  R.  Co. 
113  N.  Y.  100,  2  L.  R,  A.  789,  20  N.  E.  fi04; 
Anderson    V.    Whalcom  County,    15    Wash. 

47,  33  L.  R.  A.  141,  4S  Pac.  665 ;  Stata  etc  ret. 
BaiUle  V.  SuUivan,  73  Minn.  378,  76  N.  W. 
223;  aimard  v.  Sullivan,  71  Minn.  617,  74 
N.  W.  280;  Partner  v.  Bank  of  Zumbrota, 
72  Minn.  266,  75  K.  W.  3B0;  Btat«  ea  rel. 
i(™«  V,  Oftedal,  72  Minn.  4flB,  75  N.  W. 
6H2 :  atate  em  rel.  Keith  v.  Chapel,  63  Minn. 
635,  05  N.   W.  S40;   Re  Snyd«T,  108  Micb. 

48,  05  N.  W.  SG3 ;  Lansing  v.  State  Auditors, 
111  Mich.  327,  69  N.  W.  723;  State  ea  rel. 
Graham  y.  Tibbeta,  52  Neb.  228,  71  N.  W. 
990;  Rem  Lumber  Co.  v.  Reed,  107  Iowa, 
111,  77  N.  W.  672;  Parfitt  v.  Ferguson.  159 
N.  Y.  Ill,  63  N.  E.  707;  O'Mara  v.  Wabash 
R.  Co.  ISO  Ind.  64S,  GO  N.  E.  821 ;  Slate  v. 
ShoU,  68  Kui.  S07,  49  Pac.  668;  State  ea 
rel.  fioroross  v.  Washo  County  Comrs.  22 
Nev.  390,  41  Pac.  145;  Mitohell  y.  Colorado 
Uill.  i  Eleoator  Co.  12  Colo.  App.  277,  55 
Pac.  736;  Land  Title  Warranty  &  S.  D.  Co. 
y.  Tanner,  SO  Ga.  470,  27  8.  E.  727 ;  Third 
Kat.  Bank  y.  Divine  Qrooery  Co.  97  Tenn. 
603,  34  L.  R.  A.  446,  37  S.  W.  390;  Steenken 
y.  State,  BS  Md.  708,  42  Atl.  212 ;  State, 
Bardy,  Prosecutor,  y.  Orange,  61  N.  J.  L. 
620,  42  Atl.  681;  Lindsay  v.  United  States 
8av.  d  L.  Asao.  120  Ala.  156,  42  L.  R.  A. 
783,  24  So,  171;  Kortkein  Pacific  Exp.  Co. 
y.  Uetaehan,  32  C.  C.  A.  630,  81  U.  S.  App. 
161,  90  Fed.  80;  Bandera  v.  Elmore  County 
Comra.  Ct.  117  Ala.  543,  23  So.  788;  State 
ea  rel.  Standiah  v.  Komland,  3  N.  D.  427,  57 
■N,  W,  85;  Blair  v.  State,  90  Ga.  326,  17  S. 
E.  90;  Fidelity  Ins.  Trust  d  B.  D.  Co.  v. 
Bkenandonh  Valley  R.  Co.  86  Va.  1,  0  S.  E, 
759;  Philaaclphia  v.  Ridge  Ave.  R.  Co.  142 
Pa.  484,  21  Atl.  982 ;  Henderson  y.  London 
d  L.  Ina.  Co.  135  Ind,  23,  20  L.  R,  A.  827, 
34  N.  E.  585;  Datis  v.  State,  7  Md.  151,  61 
Am.  Dec.  33T. 

In  the  m^c  of  eherJIT,  the  salary  is  in  lien 
only  of  fees  for  aervite  performed  for  tlie 
county  by  i  394a,  leaving  fees  in  civil  ac- 
tions payable  to  the  shcrilT.  This  is  a  uni- 
form rule,  applicable  to  the  whole  stsfe, 
which  is  violated  by  tlie  attempt  to  establish 
a  dilTercnt  sclieme  for  the  single  county  of 
Milwaukee. 

State  ex  rrl.  La  Tnlle  r.  -S'uhI-  Ooiint</ 
Supers.  62  Wis.  878,  22  N.  W.  572;  Slatr  .-x 
rel.  Sanderson  v.  Mnnn,  76  Wis.  469,  45  N. 
^V.  3!!«,  40  N.  W.  61  :  State  ex  rel.  Peck  v. 
Riordnn,  24  Wis.  484;  Slate  ex  rel.  Keenan 
r.  ^iluaukee  County  Supers.  25  Wis.  339: 
Utatc  fx  rel.  Walsh  y.  Dousman,  28  Wis. 
641;  ilcRae  V.  Hoifan,  30  Wis.  529;  Chicago 
*t  .V.  IF.  R.  Co.  V.  Forest  County,  05  Wis.  80, 
70  N.  W.  77. 

The  act  in  efTect  levies  a  lax  upon  th<^ 
property  of  Milwaukee  county,  in  the  shape 
of  certain  fees,  in  both  civil  and  criminal 
cases,  which  are  prescribed  by  statute,  and 
which  the  sherifT  must  collect  and  pay  into 
the  fjcneral  fund,  which  presumably  is  much 
greater  in  amount  than  the  salary  of  $5,000. 
£3  L.  R.  A. 


In  this  respect  the  act  violates  the  rule  at 
uniformity  of  taxation. 

Art,  8,  i  1;  Art.  4,  3f  31,  32;  Knoiflton  v. 
Rook  County  Supers.  0  Wis.  410;  Lumtden 
y.  Cross,  10  Wis.  284;  State  ex  rel.  Sander- 
ton  y.  liann,  78  Wis.  48i,  45  N.  W.  526,  48 
N.  W.  51 ;  State  em  rel.  David$on  v.  Gorman, 
40  Minn.  232,  2  L.  B.  A.  701,  41  N.  W.  948; 
Re  Ruan  Street,  132  Pa.  257,  7  L.  R.  A. 
193,  10  Atl.  219;  Crandon  v.  forest  County, 
01  Wis.  242,  64  N.  W.  847;  State  em  rel. 
Tuiiux  V.  Hell,  91  Wia.  274,  84  N.  W.  845; 
Okioago  it  2f.  W.  R.  Co.  t.  Forest  County, 
95  Wis.  84,  70  N.  W.  77. 

Mr.  A.  C.  tTmbrelt,  for  respondent: 

Courts  presume  that  the  law  was  framed 
and  passed  in  good  faith,  and  not  with  in- 
tent to  effect  an  unconstitutional  purpose- 

Atty.  Gen.  v.  Eau  Claire,  37  Wis.  400; 
Palms  V.  Shamana  County,  81  Wis.  211,  21 
N.  W.  77;  Atkins  v.  Fraker.  32  Wis.  510; 
Bound  V.  Wisconsin  C.  R.  Co.  46  Wis.  643; 
RuggUs  v.  Fond  du  Lao,  53  Wis,  436,  10  N. 
W.  505;  Bigelou)  v.  West  Wiseonain  R.  Co. 
27  Wis,  478. 

Not  only  wilt  courts  presume  the  law  con- 
stitutional, but  its  unconstitutionality  must 
be  clear  and  beyond  all  reasonable  doubt  be- 
fore a  legislative  enactment  will  be  declared 

hooker  v.  A'orlon,  1  Finney  IWis.)  198; 
State  ex  rel.  Grundt  v,  Abert.  32  Wis.  403; 
MilU  y.  CharUton,  20  Wis.  400,  9  Am.  Rep. 
578;  Johnson  v.  Milicaukee,  SS  Wis.  392,  60 
N.  W.  270. 

Long  practical  construction  of  a  statute 
as  valid  and  acquieticed  in,  and  reliance  on 
the  faith  of  it,  will  outweigh  any  merely 
technical  objections  to  its  coustitutionality, 
such  as  a  defective  title. 

t'ontin«ii(aI  Improv.  Co.  v.  Phelps,  47 
Mich.  300,  11  N.  W.  167. 

An  act  which  affects  the  rights  of  alt  the 
people  residing  within  the  district  over 
which  the  act  is  to  operate  is  not  a  private 
and  local  taw. 

Re  BoyU.  0  Wis.  204;  Re  Bergin,  31  Wis. 

3;  State  ex  rel.  Cothren  v.  Lean.  9  Wis. 
284;  Clark  v.  Janesville.  10  Wis.  191; 
CalhcaTt  v.  Comstock,  56  Wis.  590,  14  N. 
W.  833. 

An  act  Is  not  a  private  and  local  law  if 
It  is  one  of  public  cuiiccrn  and  of  vital  im- 
portance to  all  the  taxpayers  in  the  dis- 
trict. It  is  the  number  of  people  alTected. 
not  the  extent  of  the  territory  over  which 
to  opciata,  that  controls  this  question. 
ate  ex  rel.  Cothren  v.  Lean,  9  Wis.  2fi4; 
c  cj  rrl.  Voipht  y.  Hoe/linger,  31  Wis. 
257:  Cathcart  v.  Comstock,  68  Wi^.  590.  14 
N.  W.  833 :  Collins  v.  Coicon.  52  Wis.  034, 
9  N'.  W.  787;  Thompson  v.  Milicaukee,  60 
Wis.  492,  34  N.  W.  402;  Chicago  &  X.  If. 
R.  Co.  T.  Langlade  County,  50  Wis.  614,  14 
N.  W.  844:  Rochester  y.  Alfred  Bank.  13 
Wis.  433,  80  Am.  Dec.  748;  Milla  v.  JejftT- 
son.  20  Wis,  54;  Castrllo  v.  Lundtriehr.  28 
""s.  522:  Zifnte  v.  (loldberg.  38  Wis,  216; 
"son  V.  Milicaukee  <E  \.  W.  R.  Co.  30 
s,  -,97:  State  ex  rel.  Ballzrll  v.  Sleunrt, 
Wis.  620.  6  L.  R,  A.  394.  43  S.  W.  917; 
Berlmer  y.  Waterloo,  14  Wis,  379. 


WlBOOHUN    SuFSlfHB   CoDill. 


Titles  of  fLct«  should  be  liberally  con- 
Btrued,  and  acts  will  be  upheld  if  they  sub- 
Btuitivelji  comply  with  this  section  of  the 
Constitution,  although  their  titles  do  not  ex- 
press their  HubBtance  as  fully  aod  un- 
equivocally as  poBsible. 

DuTkee  v.  Janeamlle,  ES  Wis.  702;  Uilla 
T.  CkarUton,  29  Wis.  400,  8  Am.  Rep.  578; 
Evans  v.  Sharp,  20  Wis.  564;  Sew  York  v. 
Colgate,  12  N.  Y.  140;  People  ea  rel.  Drake 
V.  Makaney,  13  Mich.  481;  Btale  ex  rel. 
Weir  T,  Davia  County  Judge,  2  Iowa,  280, 

If  the  act  in  quention,  white  it  wb£  yet  a 
bill  before  the  legislature,  had  a  proper  ti- 
tle, then,  if  it  waa  afterwards  published  in 
the  session  lawB  under  a  defective  title,  that 
does  not  render  such  act  repugnant  to  the 
constitutional  limitation. 

State  V.  atiUman,  81  Wis.  124,  SI  N.  W. 
260;  Bound  y.  Wiecon^n  C.  B.  Co.  45  Wis. 
543;  Fettle  ea  rel.  Oal«  v.  Ortondttga  Super- 
viaor,  le  Mich.  254. 

The  law  in  question  doee  not  violate  the 
required  uniformity  of  county  government 
for  the  following  reasons: 

1.  The  powers  exercised  by  that  act  had 
not  been  conferred  on  county  boards  at  that 
time,  and  consequently  were  within  the  legit- 
imate powers  of  the  legislature. 

Milwaukee  County  Bupert.  v.  Palat,  46 
Wis.  311;  Jeneen  v.  Poifc  County  Supert.  47 
Wis.  298,  2  N,  W,  320. 

2.  The  act  exercised  powers  which  did  not 
belong  to  counties  by  virtue  at  Uieir  ezist- 
Mice  as  auch. 

Stale  ea  rel.  Qraef  v.  Forett  County,  74 
Wis.  eiO,  43  N.  W.  651;  Single  v.  Uaratlum 
County  Supers.  38  Wis.  383. 

3.  The  act  in  question  does  not  aSect 
the  system  of  county  government,  but 
rather  the  detailed  management  of  public 
affairs  in  Milwaukee  county. 

Chicago  &  N.  W.  R.  Co.  v.  Langlade  Ooun- 
(y,  58  Wis.  822,  14  N.  W.  844;  Forest  Coun^ 
ty  V.  Langlade  County,  76  Wis.  800,  45  N. 
W.  598. 

4.  The  act  does  not  conflict  with  any  gen- 
eral law  then  in  force  on  that  subject.  In 
fact,  there  wa«  no  general  statute  then  en- 
acted on  the  subject. 

State  ea  reL  Qrvndt  v.  Albert,  32  Wis, 
403;  Jensen  v.  Polk  County,  Supers.  47  Wis. 
293,  2  N.  W.  320;  Bryant  v.  Bobbing.  70 
Wis.  258,  35  N.  W.  545. 

5.  The  act  itself  did  not  make  any  change 
In  the  general  powers  theretofore  conferred 
upon  county  boards. 

State  ea  rel.  Grundt  v.  Abert,  32  Wis. 
403 ;  Milwaukee  County  Supers,  v.  Pabst, 
46  Wis.  311. 

8.  The  act  supplied  an  existing  necessity 
peculiar  to  Milwaukee  county,  and  waa 
therefore  within  the  limitation  of  practical 
uniformity  required  by  the  Constitution. 

Cathcart  V.  Comstnck.  56  Wis.  590,  14  N. 
W.  833;  Land,  Log  £  Lumber  Co.  v.  Brown, 
73  Wis.  204,  3  L.  R.  A.  472,  40  N.  W.  482. 

7.  The  act  is  not  an  object  of  the  sys(«m 
of  county  government,  but  only  an  incident 


Chioaga  &  If.  W.  B.  Co.  v.  Langlade  Ooun-- 
ty,  66  Wis.  622,  14  N.  W.  844;  Bock  County- 
V.  Edgerton,  90  Wis.  288,  83  N.  W.  291. 

Long  acquiescence  in  the  validity  of  thfr 
law,  and  public  policy,  demand  that  the  or- 
der of  the  superior  court  be  affirmed. 

Continental  Improv.  Co.  v,  Phelps,  47 
Mich.  299,  11  N.  W.  167;  State  ex  ret.  Bank* 
V.  iioClure,  91  Wis.  313,  64  N.  W.  092. 

Marshall,  J.,  delivered  the  [pinion  ot  the 

Appellants'  counsel  insist  that  the  act  of 
1876,  that  of  ISTT,  and  chapter  137,  Laws  eS 
1878,  amending  the  act  of  1877,  are  local  in 
character,  within  the  meaning  of  §  18,  art. 
4,  of  the  Constitution,  which  provides  that, 
"no  private  or  local  bill  which  may  be  passed 
by  the  legislature  shall  embrace  mora  thao- 
one  subject,  and  that  shall  be  expressed  in 
the  title,"  and  cite  to  our  attention  numw- 
ous  decisions  of  this  court  to  sustain  that 
view.  Counsel  for  respondent  just  as  coo- 
fldently  contend  that  such  acts  are  not  local 
within  the  meaning  of  auch  constitutional 
provision,  and  cite  to  our  attention  numer- 
ous decisions  of  thia  court  to  sustain  that 
view.  Clearly,  both  contentions  cannot  be 
correct  though  it  must  be  admitted  that 
each  has  support  in  our  decided  cases.  The 
cause  of  that  confuaitm  will  appeai'  by  a  re- 
view of  such  cases,  and  the  right  of  the  mat- 
ter will  be  made  too  plain  for  reasonable 
controversy. 

The  difEcully  commenced  in  State  «m  reU. 
Cotliren  f.  Lean,  9  Wis.  279,  which  involved 
the  question  ot  whether  an  act  chan^ng  a 
county  seat  was  a  general  law  within  th« 
meaning  of  f  21,  art.  7,  of  the  Constitution,  ' 
which  provides  that,  "the  legislature  ahalt 
provide  by  law  for  the  speedy  publication 
of  all  statute  laws,  and  of  such  judicial  de- 
cisions made  within  the  state,  as  may  be 
deemed  expedient.  And  no  general  law 
shall  be  in  force  until  publish^."  It  waa 
thett  contended  on  one  side  that  the  word 
"general"  relates  to  the  state  at  large,  and 
on  the  other  that  It  has  referuice  to  the 
mere  public  character  of  an  act  in  that  its 
effect  is  general  as  regarda  the  people  of 
the  locality  referred  to  therein,  wtetber 
that  locality  include  the  entire  state  or  some 
subdivision  thereof,  as  a  county,  town,  city,. 
or  village,  or  some  collection  of  such  sub- 
divisions. The  latter  idea  prevailed,  Jus- 
tice Cole  dissenting,  using  language  to  the 
effect  that  an  act  cannot  be  public  and  gen- 
eral and  at  the  same  time  local.  The  view 
thus  expressed  by  Mr.  Justice  Cole  has  never 
considerately  and  permanently  found  lodg- 
ment in  the  jurisprudence  of  this  xtate  and 
displaced  the  reasoning  of  Mr.  Justice  Paine, 
who  delivered  the  opinion  of  the  court; 
though  it  has  sn  influenced  judicial  action, 
at  times,  that  the  court  temporarily  stepped 
aside  from  the  position  flrmly  taken  at  the 
Btart.  In  Clark  t.  JanesvilU.  10  Wis.  138, 
which  involved  the  character  of  the  law  In- 
coi-porating  the  city  of  Janesville,  as  re- 
gards i  21,  art.  7.  of  the  Constitution,  Jus- 
tice Paine,  speaking  for  the  court,  redis- 
oussed  the  auDJect  of  the  meaning  of  tW 


ism. 
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word  "ganerftl,"  h  used  in  Btatatei  and  qoii> 
■titutloiu,  at  great  length  and  with  much 
iMLmiug,  demonstrating  by  reference  to  au- 
thorities, frotn  Coke  down  to  the  time  of 
writinK  the  opinion,  that  the  term  "publio," 
in  its  legal  aense,  and  the  term  "general" 
in  that  sense,  as  used  in  Btatut«B  and  consti- 
tutions, are  synonymous,  and  that  the  fa«t 
that  an  act  is  local  or  special  does  not  neces- 
•arily  militaU  against  its  being  publio  and 

KneraL  The  court  bo  decided,  Justice  Cole, 
wever,  diaaenling  upon  the  same  ground 
ma  before,  with  increased  flrmness,  and  giv- 
ing additional  re&Hona  to  support  his  view. 
That  case  waa  soon  followed  by  teveral  oth- 
ers involrins  the  same  question,  in  which  it 
was  affirmed  without  dissent.  RoohiBtter  t. 
Alfred  Bank,  13  Wis.  433,  80  Am.  Dec.  740; 
Berliner  v.  Waterloo,  U  Wis.  378,  and  MilU 
T.  Jefferton,  20  Wia  £4,  are  among  such 
cases.  In  each  of  auch  casee  the  law  in- 
volved was  challenged  under  S  21,  art.  7, 
yat  the  reasoning  and  decision  in  each  aie 
to  the  effect  that  an  act  may  be  local  and 
Tet  be  general.  That  naturally  led  to  the 
decision  in  Darkee  v.  Janeaville,  20  Wis. 
6S7,  opinion  by  Mr.  Justice  Cole,  where  an 
act  amending  the  charter  of  the  city  of 
Janesville,  a  law  of  the  same  chaxacUr  as 
those  held  in  the  previous  cases  to  be  gen- 
eral, was  decided  to  be  local  within  the 
meaning  of  f  18,  art.  4,  and  so  dearly  of  that 
character  as  not  to  admit  of  a  reasonsiile 
controversy  about  it.  In  Cattello  v.  Land- 
wehr,  SB  Wis.  fi22,  in  dealing  with  the  ques- 
tion of  whether  a  law  authorizing  a  town 
to  purchase  a  bridge  was  a  general  law  as 
regards  rules  of  pleading,  the  decision  was 
in  the  affirmative,  referring,  for  support,  to 
those  cases  where  the  word  "general,"  as 
used  in  the  Constitution,  had  been  consid- 
ered. The  effect  was  in  line  with  the  rea- 
soning of  Mr.  Justice  Paine  in  Clark  v. 
JanettAlle,  that  "general"  and  "public,"  as 
used  in  statutes  and  constitutions,  are  ordi- 
narily synonymous;  that  both  relate  to  the 
effect  of  a  law  upon  the  persons  who  come 
within  Its  scope,  and  not  to  its  scope  as  re- 
gards territory.  Millt  v.  Charleton,  29 
Wis.  400,  »  Am.  Rep.  C78,  followed  next  in 
order.  The  law  there  questioned  related  to 
tbe  reassessment  of  taxes  in  the  city  of 
Had  i  son.  In  harmony  with  Durkee  v. 
Janetoille,  and  the  other  cases  referred  to, 
it  was  said  to  be  local,  and  its  sufRciency 
was  tested  by  S  IB,  art.  4,  of  the  Constitu- 
Uon.  In  Evana  v.  Sharp,  29  Wis.  604,  a  law 
for  the  reHsaeflsment  of  certain  taxes  in  the 
city  of  Oshicosh  was  held  to  be  local.  The 
next  case  of  significance  is  Laaton  v.  Mil- 
tcaukee  d  S.  W.  B.  Co.  30  Wis.  597.  The 
law  there  called  is  question  affected  a  large 
portion  of  the  states  It  authorized  certain 
towns,  counties,  and  cities  to  aid  in  the  con- 
atrucUon  of  a  railroad.  That  it  was  a  gen- 
eral law  within  the  meaning  of  the  constitu- 
tional provision  requiring  such  laws  to  be 
published,  was  not  questioned.  It  woa 
challenged  under  the  constitutional  restric- 
tion upon  l^slatlve  power,  as  regards  the 
title  to  local  laws.  Juxtice  Cole  wrote  the 
opinion  of  the  court.  The  title  was  held  ' 
f»  L.  R.A. 


sufGdeat,  but  it  was  said,  ar^uemfo,  that 
the  act  was  not,  strictly  speaking,  local  or 
private  within  the  meaning  of  the  Constitu- 
tion, citing  Otarit  v.  Janeeville,  10  Wis. 
136;  Rocketer  v.  Alfred  Bank,  13  Wis.  433, 
SO  Am.  Dec.*  740;  Berliner  v,  Waterloo,  14 
Wis.  378;  and  ifiii*  v.  Jefferson,  20  Wia. 
54.  That  observation  was  in  harmony  with 
the  dissenting  opinions  to  which  we  have  re- 
ferred, but  out  of  harmony  with  tbe  de- 
cisions of  the  court  down  to  that  time. 

The  next  case  of  importance  is  ZiUke  v. 
Ooldlerg,  3S  Wis.  217,  232.  The  opinion  od 
rdiearing  was  written  l^  Mr.  Justice  Cole. 
In  harmony  with  his  previously  axpreased 
views  on  the  subject,  except  in  Durkee  v. 
Janeaville,  to  which  we  have  adverted,  he- 
said,  as  regards  the  matter  under  considera- 
ticm, — an  act  incorporating  a  village, — that 
it  was  not  a  private  or  local  act,  but  a  pub- 
lic or  general  law.  In  that,  for  the  first 
time,  the  court  adiq)t«d,  seemingly,  the  idek 
that  an  act  cannot  be  publio  and  general, 
and  at  the  same  time  local.  The  c<mflict 
thus  created  was  evidentlv  not  observed  t^ 
the  court  at  the  time  the  decision  was  niad& 
The  indications  that  way  are  unmistakable, 
so  we  are  warranted  in  saying  that  there 
was  no  intention  of  overruling  the  previous 
decisions  on  the  subject.  The  cases  cited  in 
the  opinion,  except  one,  relate  to  questions 
un^er  S  21,  art.  7,  of  the  Constitution.  It 
was  overlooked  that  they  are  to  tbe  effecL 
that  the  test  of  that  provision  may  still  re- 
quire the  further  test  as  r^ards  S  18,  art. 
4.  Durkee  v.  Janeeville  was  not  in  mind.. 
If  those  oonsiderations  leave  any  doubt  that 
Uie  decision  was  not  intended  to  establish  a. 
new  doctrine,  it  is  displaced  by  the  tact  that, 
at  the  same  torm,  in  iSin^Ie  v.  Marathon' 
County  Supera.  38  Wis.  363,  opinion  by  Mr. 
Justice  Lyon,  who  wrotA  the  first  opinion  in. 
Zitake  V.  (hldberg,  where  the  constitutional 
question  was  not  discussed,  but  appears  to- 
have  concurred  in  the  second  (pinion  by  Mr. 
Justice  Cole,  a  law  similar  to  the  one  said 
in  that  case  not  to  be  local  because  it  was 
general,  was  said  to  be  local  in  character 
and  was  tested  by  tbe  constitutional  pro- 
vision on  that  subject,  dting  Millay.  Charle- 
ton, 28  Wis.  400,  9  Am.  Rep.  678;  and  Evana- 
V.  Sh<UT>,  29  Wis.  G64. 

The  subject  does  not  appear  to  have  re- 
ceived consideration  in  the  court  again  un- 
til Yellow  River  Improv.  Co.  v.  Arnold,  40 
Wis.  214,  49  N.  W.  OTl,  was  reached.  Thera- 
the  opinion  was  written  by  Mr.  Justice  Tay- 
lor, who  endeavored  to  bring  all  the  cases 
theretofore  decided  by  this  court  into  har- 
mony, and  demonstrate  that  those  holding 
that  a  law  relating  to  e  subdivision  or  col- 
lection of  subdivisions  trf  the  state  is  "sen- 
eral"  within  the  meaning  of  the  constitu- 
tional provision  relating  to  the  requirement 
that  general  laws  must  be  published  before 
facing  into  operation,  were  in  harmony  with 
those  holding  that  such  a  law  is  local,  and 

■  ',,  in  order  to  be  valid,  satisfy  both  I 
LTt.  4,  and  S  21,  art.  7,  of  the  Constitu- 
It  is  to  be  regretted  that  in  the  thor- 
ough study  which  the  court  then  endeavored 
to  give  to  the  subject,  and  the  collection  of 
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eWM  Uierebifore  decided,  whiA  was  in- 
tended to  be  complete  so  u  to  flrmly  eetab- 
lisb  th«  principle  announced,  Zitike  v.  Oold- 
berg  was  overlooked.  The  purpose  indi- 
cated, however,  is  unmiBtakftble,  becauK  the 
only  other  case  in  which  tlfe  error  had 
iound  ft  place  in  the  opinions  of  the  court 
(Latetoa  t.  Uihcaakee  i  V.  W.  R.  Oo.  30 
Wis.  697)  was  cited  aa  an  instance  of  where 
a  law,  obviously  general  within  the  mean- 
ing of  S  21,  art.  7,  of  the  ConaCitution,  was 
held  to  be  local,  and  the  following  general 
statement  was  made  of  the  law  **  laid  down 
in  our  decided  caaea:  "In  the  case  of  Cos- 
UUo  T.  LandwehT,  28  Wis.  522,  it  was  held 
that  a  law  authorizing  the  town  of  Wrighta- 
towu  to  purchase  a  bridge  and  iuue  bonds 
therefor,  and  levy  taxes  to  pay  the  aame, 
waB  a  general  law  within  the  deciaiona  flrat 
above  cited;  yet  clearly,  within  the  decision 
in  Durkee  v.  Janetville,  it  was  also  a  local 
law;  and  the  same  must  be  the  case  in  re- 
spect to  special  laws  authorizing  a  particu- 
lar town  or  city  to  issue  l>onds  to  aid  in 
the  construction  of  railroads  or  other  pub- 
lic improvements,  and  to  levy  taxes  for  that 
purpose.  Such  laws  are  both  general  and 
local  within  the  meaning  of  the  Constitu- 
tion. The  fact  that  a  law  is  a  general  law 
undoubtedly  negalivea  the  idea  that  it  ia 
a  private  law,  hut  doea  not  necessarily 
negative  the  idea  that  it  is  a  local  law  with- 
in the  meaning  of  the  Constitution." 

The  casea  aubsequent  to  the  Yelloui  River 
Improv.  Co.  Case,  so  far  as  we  can  discover, 
down  to  those  reported  in  volume  50  of  the 
Reporta,  follow  the  doctrine  there  estab- 
lished. Warner  v.  KnO0,  60  Wis.  429,  7  N.  W. 
372;  Harriaon  v.  Milaaukee  Coutttif  Supers, 
61  Wis.  645,  8  N.  W.  731.  In  neither  of  those 
caaea  ia  the  Zitske  Ca»e  referred  to,  but  the 
Yelloio  River  Improv.  Co.  Case,  and  others 
in  harmony  therewith,  are  cited  and  fnl- 
lowed.  Both  opinions  were  written  by  Mr. 
Justice  Taylor. 

When  the  coiirt  reaclied  Cathmrt  v.  Com- 
ttock,  SB  V.is.  500,  14  N.  W.  833,  opinion  by 
the  preaent  cliief  justice,  where  the  conati- 
tntionality  of  an  act  entitled  "An  Act  for 
the  Division  of  the  County  of  Marathon  and 
the  Erection  of  the  County  of  Lincoln"  was 
challenged  aa  imporfect  in  its  title,  the  idea 
that  an  act  cannot  at  the  snme  time  be  local 
and  general  again  obtnined  a  foothold.  The 
title  to  the  act  was  evidently  sufficient,  test- 
ed by  the  decisions  on  that  aubiect.  Such 
might  well  have  been,  and  probably  was, 
the  view  of  the  court,  but  unfortunately  the 
reason  given  in  the  opinion  for  sustaining 
the  act  waa  that  it  was  not  a  local  law,  cit- 
ing Zitske  V.  OoMbnn.  and  PhilHpt  v.  Al- 
bany, 28  Wis.  340.  the  latter  case,  as  we 
have  seen,  docs  not  relate  to  the  subject,  it 
being  merely  a  decision  that  the  law  under 
consideration  waa  a  ftenerni  law  under  the 
constitutional  provision  on  that  aubject. 
Tlie  numerous  cases  to  which  we  have  re- 
ferred, holding  that  such  a  law  as  the  one 
considered  ia  local  in  character,  Hceni  to  have 
been  overlooked.  This  language  was  used: 
"True,  the  act  operated  in  a  fiins'e  county, 
but  it  afTected  the  rights  of  all  the  people  i 
63  I,.  R.  A. 


therdnj  basfdes,  It  waa  of  poblio  concern, 
and  can  in  no  sense  be  dauned  a  privat* 
or  local  law,  within  the  moaning  of  that  sec- 
tion." That  decision  waa  followed  by  tha 
decision  in  Ofiioago  <£  Itf.  W.  R.  Oo.  v.  Lan- 
glade Count]/,  56  Wis.  614,  14  N.  W.  844, 
filed  at  the  sama  time.  The  only  authority 
cited  was  the  companion  case,  and  Statt  y. 
Page,  12  Neb.  388,  II  N.  W.  4BS.  An  exam- 
ination of  the  latter  caae  shows  that  it  dealt 
with  a  law  which  was  unquestionably  local 
in  character,  and  the  title  was  held  auffi- 
cient.  That  indicates  that  it  was  in  the 
mind  of  the  court,  in  deciding  the  two  cases, 
as  we  have  heretofore  su^ested,  that  the 
title  was  sufGcient  to  aatisfy  the  emstitu- 
tional  provision  with  reference  to  local 
laws.  The  error  thus  committed  was  re- 
peated in  Thompson  v.  MitiDOakee,  69  Wis. 
492,  34  N.  W.  402.  An  act  amending  the 
city  charter  of  Milwaukee  was  there  held 
not  local,  becauae  it  was  gmeral,  referring 
to  Cathoart  v.  Oomatook  and  Zitske  y.  OoUt- 
tierg. 

Coming  down  to  Anderton  r.  UilwaukM, 
82  Wis.  278,  15  L.  E.  A.  830,  52  N.  W.  95, 
opinion  by  the  present  chief  justice,  an  act 
specially  relating  to  the  city  of  Milwaukee 
and  amendatory  of  its  charter, — a  law  of  the 
same  character  as  that  considered  in  TKomp- 
son  V.  MiUcaukee,  60  Wis.  402,  34  N.  W. 
402,— was  held  to  be  local,  and  void  for  non- 
compliance with  the  constitutional  require- 
ments aa  to  title,  only  cases  in  harmony 
with  that  view  being  cited.  Durkee  v. 
Janesville  and  Yelloui  River  Improv.  Oo.  v, 
Arnold.  The  three  previous  cases  were  in 
effect  overruled  and  the  early  doctrine  re- 
established, and  BO  it  stands  to-day. 

We  have  now  referred  to  nearly  all  of  the 
decisions  of  this  court  touching  the  subject 
under  consideration.  Those  omitted,  it  is 
believed,  are  of  little  or  no  importance-  It 
is  believed  that  the  And^rton  Case  contains 
the  last  e^tpreasion  of  the  court  where  the 
subject  was  presented  for  decision  and  de- 
ddpd.  That  is  in  harmony  n-ith  the  reason- 
ing in  Otark  ».  Janescille,  decided  in  1859, 
and  with  all  the  decisions  that  followed  ex- 
cept the  few  lapses  adverted  to.  grounded 
on  the  error  that  a  law  cannot  be  general 
and  public  and  at  the  same  time  local.  We 
Hud  but  one  subsequent  case  that  is  liable 
to  BRain  revive  the  error.  That  is  JjitKlon 
V.  Vaite.  103  Wis.  844,  267,  suh  nam.  Lairton 
V.  Chilton.  45  L.  R.  A.  610.  79  N.  W.  321. 
The  validity  of  an  act  waa  there  challenged 
^neratly.  Xo  reason  was  assigned.  The 
court  did  not  feci  bound  to  search  for  rea- 
sons for  invalidating  the  act.  In  the  opin- 
ion it  was  said  that  there  was  no  room  for 
even  a  suspicion  as  to  what  was  in  the  mind 
of  counsel  other  than  that,  possibly,  the  art 
was  dellcient  in  its  title.  It  was  general 
in  the  broad  sense  of  the  term.  Its  effect 
extended  to  the  entire  state.  This  langnnge 
used  BB  regards  the  general  assignment 
rror;  "No  such  prohibition  is  pointed 
out,  and  we  know  of  none,  unless,  indeed,  ap- 
pellants' counsel  have  in  mind  t  IS,  art.  4, 
of  the  Constitution,  which,  however,  is  con- 
fined by  its  terms  to  private  and  local  bills. 
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The  very  sdstence  of  that  express  require-  I  in  authorities   elsewbne,   judieial   and   ele- 
ment    .     ,     .     ijnpliea   the   absence  of   any  ' 

aimilar  restriction  upon  public  and  general 
acta."  The  previous  decisions  of  the  court 
to  the  contrary  were  clearly  not  in  mind. 
They  were  not  intended  to  be  overruled  or 
-discredited. 

it  is  believed  that  the  lengthy  higtoiy 
Above  given,  of  the  holdings  of  thie  court 
-on  the  i^ueetion  now  presented  anew  for  de- 
-cision,  is  neceesary  in  order  to  bring  alt  the 
cases  together  and  show  clearly  the  doctrine 
kt  first  established,  the  def>arture  therefrom, 
from  time  to  time,  and  the  quick  returns  to 
the  right  line  now  occupied  by   the  court, 

^thout  indications  of  any  considerftte  pur-    celiUitt,  63  Pa.  301)  ;  an  act  for  the  formi 
pose  having  existed  to  abandon  it.     In  that   *^""  •>*  »  ""w  i-mmftf  iHrmutnn  v   stnii-    i 


B  hoped  that  fie  have  demonstrated,  noit 
«nly  what  ought  to  be  the  law,  but  what 
is  the  taw  as  understood  here,  and  so  in- 
trenched it  that  knowledge  thereof  will  be 
present  in  the  minds  of  uie  profession  and 
tJie  court«  whenever  an  occaaion  may  arise 
for  applying  it. 

What  has  been  said,  without  more,  might 
indicate  that  ev«7  legislative  act  that  in 
.any  case  does  not  estcnd  to  the  whole  state 
must  be  toted  by  !  18,  art.  4,  Id.  We  do 
not  intend  to  hold  but  that  there  may  be  a 
-constitutional  classiflcation  of  localities,  and 
l^ialation  affecting  the  entire  class,  that 
will  not  be  affected  by  that  restriction  any 
more  than  legislation  for  a  ctHiatitutionaJ 
class  of  dtiee  is  affected  by  the  inhibition 
«(  special  legislatiwi.  The  conclnsions 
reaohed  may  be  stated,  in  short,  as  follows: 
JlB  act  is  "general,"  as  oontradiBtJnguiahed 
from  and  inconsistent  with  "local,"  in  the 
■ense  the  latter  term  is  used  in  j  18,  art.  4, 
Id.,  only  when  its  operation  extends  to  the 
whole  state,  or  perhaps  to  the  whole  of  some 
•olass  of  loaJitiee  tiierein  which  the  legisla- 
-tnre  may  constitutionaJly  make  upon  the 
imnciple  recognized  and  approved  for  the 
clawincation  of  eitiei  for  the  purpose  of 
genrral  legislation.  Mr.  Blnney,  tn  his  work 
-on  EeetrictioQs  upon  Local  and  Special  Leg- 
islation ( vol.  3,  p.  ES ) ,  Bums  up  an  exhaust- 
ive and  able  review  of  the  authoritiee  that 
way.  An  act  is  "general"  in  the  restricted 
sense  in  which  the  term  is  used  in  S  21,  art. 
7,  of  the  Constitution,  when  of  that  charao- 
^r  within  the  broad  meaning  of  the  term; 
•Iso  when  it  is  "public"  in  that  its  effects 
«itend  to  the  people  of  a  locality  such  as  a 
■county,  city,  town,  or  village,  or  a  collection 
of  su^  localities  not  forming  a  legislative 
-<dasB  formed  for  some  It^timate  cause,  the 
term  "general"  and  the  term  "public"  being 
-ocwBidered  in  this  respect  synonymous. 
When  an  act  U  general  merely  because  it  is 
public,  it  is  at  the  same  tJme  local  and  must 
le  tested  as  to  its  validity  by  J  21,  art  7, 
Id.,  and  i  IB,  art.  4,  as  well;  and  if  it  be- 
loncB  to  one  of  the  prohibited  classes  of  spe- 
cial legislation,  aa  It  well  may,  it  must  aJso 
be  tested  by  the  wmstitutional  reetrictioii  up- 
on that  subject. 

The  foregoing  conclusions  need  no  sup- 
port outside  the  decisions  of  thie  court.  They 
«re  the  law,  too  Srmly  established  to  be  rea- 
Monably  questioned.  However,  a  reference 
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show  that  all  are  in  substan- 
tial harmony.  See  Kndlich,  Interpretation 
of  Statutes,  i  502,  and  cases  cited;  Gas- 
kin  V.  Meek,  42  N.  Y.  180.  The  fol- 
lowing are  examples  of  laws  held  in 
other  Rtates  to  be  local  under  constitutional 
restrictions  similar  to  ours:  An  act  to 
amend  the  charter  of  a  city  (Mot-ford  v. 
Unner,  3  Iowa,  82)  ;  an  act  to  extend  the 
corpomte  powers  of  a  town  INeifing  v.  Pm^- 
iiac,  56  III.  172)  ;  an  act  to  change  the  boun- 
daricB  of  two  counties  {Hamboldt  County  v. 
Churchill  County  Comra.  0  Nev.  30)  ;  an  act 
for  the  enlarging  of  a  county  (Bloorf  v.  Jfer- 

,  3  Pa,  3D1)  ;  an  act  for  "  ' 
tion  of  a  new  county  {Brandon  \ 
Ind.  197)  :  an  act  locating  a  county  seat 
{Callip  V.  Calhoun  County,  3  W.  Va.  588)  ; 
an  ai;t  relating  to  the  county  of  Now  York 
I  People  ex  ret.  Daoiea  v.  Nr.io  York  City  A 
County  Taa  Comra.  47  N.  T.  601).  In 
Sedgw.  SUt.  4  OonsL  Law,  p.  629,  note,  the 
writer  summed  up  a  review  of  the  authori- 
ties thus;  "It  is  settled  that  if  the  statute 
be  either  local  or  private,  the  requirmnent  aa 
to  title  applies;  that  is,  if  tJie  act  be  local 
as  to  t«Tritory,  no  matter  how  public  it  may 
be  in  its  character,  it  can  contain  but  one 
subject,  and  that  must  be  expressed  in  the 
title."  To  that  the  following  examples  of  lo- 
cal laws  are  given,  each  of  which  will  be  rec- 
ognized as  a  general  law;  A  statute  relating 
to  a  single  city  or  county  [People  ea  rel.  Mo- 
ConviU  V.  HilU,  35  N.  Y.  449)  ;  an  act  relat- 
ing to  the  raising  of  money  in  the  county  of 
New  York,  for  the  use  of  the  corpoiation  of 
the  city  of  New  York  {People  v.  O'Brien,  38 
N.  Y.  1D3)  ;  an  act  to  improve  the  public 
health  of  the  city  of  New  York  (Re  Paul.  H 
N.  Y.  407)  i  an  act  in  relation  to  the  fees  of 
the  sheriff  of  the  city  and  county  of  New 
York  IGnakin  v.  ifee;:,  42  N.  Y.  186).  As 
indicated  by  the  title,  tJie  act  considered  in 
the  last  case  cited  is  of  the  same  character 
as  those  here  in  question,  as  regards  the  sub- 
ject under  discussion.  Williams  v.  People, 
24  N.  Y.  405,  and  some  other  cases,  so  far  as 
holding  that  an  act  relating  to  the  fees  of 
tdie  offlceri  of  a  county  is  not  local,  were  in 
effect  overruled.  Such  cases  were  consid- 
ered in  PetypUi  v.  O'Brim,  38  N.  Y.  193, 
where  it  was  said.  In  substance,  that  th^ 
were  not  sustainable  except  upon  the  ground 
that  the  acts  considered  contained  peculiar 
provisions  extending  their  operation  tJirough- 
out  the  state.  The  following  language  was 
used  as  to  the  constitutional  purpose  in  re- 
spect to  titles  to  local  acts:  "The  framera 
of  the  Ccmstjtution  .  .  .  must  be  pre- 
sumed to  have  used  the  term  'local'  in  the 
sense  in  which  it  is  generatly  understood. 
In  this  sense  any  law,  limited  to  any  partic- 
ular locality,  is  local,  irrespective  of  the  pop- 
ulation  of  such  locality,  whether  great  or 

It  follows  from  what  has  been  said  that 
the  laiv  under  consideration  must  be  ocn- 
sidcred  as  local,  and  be  tested  by  the  consti- 
tutional  restriction   applicable  thereto.     At 

this  point  we  are  favored  with  a  c '  — 

respondent's 


I  counsel,  that    neither  tli* 
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title  to  the  act  of  1876,  nor  that  of  1877, 


clearlj  expresHed   the  object  of  the  Ian   it 

He  might  well    nave  ^i      '     " 


and  admttt«i]  that  neither  title  indicates  the 
primary  object  of  the  law  at  nil.  The  ob- 
ject of  the  first  act  wae  to  ooinpensate  the 
aheriff  of  Milwaukee  county  for  his  services 
by  a  aalarv  paid  out  of  the  county  treasury 
in  lien  of  fees.  The  subject  of  feos  waa  mat- 
ter of  detail.  There  was  nothing  in  the  act 
Indicating;,  even  remotely,  that  its  primary 
purpOA^  wuK  to  deal  exclusively  with  the  sub- 
ject of  sheriff's  fees  collected  by  the  sheriff 
of  Milwaukee  county.  The  title  to  the  sec- 
ond act  ia  still  worse,  for  the  body  of  it  indi- 
cates two  nrimarj  purposes,  one  to  compen- 
sate the  Blieriff  of  Milwaukee  county  by  a 
saJary  in  lieu  of  fees,  and  one  to  create  scl- 
eral additional  salaried  county  offices.  Here, 
M  before,  all  said  about  the  collection  and 
diapoeition  of  the  fees  is  mere  matter  of  de- 
tail. The  title,  at  best.  Eu<nrests  only  the 
details,  leaving  the  primary  object  or  objecta 
entirely  out  of  view.  It  is  useless  to  en- 
deavor to  sustain  such  legislation  by  the  fa- 
miliar principle  that  the  constitutional  pro- 
vision aa  to  local  legislation  only  requires 
that  the  title  to  a  local  bill,  when  liberally 
comtrued,  shall  suggest  the  suliipct  thereof, 
and  that  such  subject  sball  be  single.  Tlere 
tfce  subject  of  the  act  is  not  aup^eJited  by 
the  title  at  all.  A  studied  attempt  to  evade 
|}ie  wise  constitutional  restriction  is  not  in- 
dicated, but  rather  an  utter  failure  to  take 
any  notice  of  it 

No  doubt  the  constitutional  provision 
"ahould  be  liberally  construed  by  the  courts 
■o  that  its  beneficial  purposes  will  be  secured 
without  embarrassing  legislation."  True, 
any  number  of  provisions  relating  to  a  sin- 
gle object,  including  all  the  necessary  or  rea- 
sonable details  thereof,  may  be  covered  by 
a  title  in  such  general  terms  as  to  fairly  in- 
dicate such  object;  hut,  as  has  been  aptly 
said,  "the  unity  of  the  cAject  must  be  sought 
in  tJie  end  which  the  legislature  purposes 
to  accomplish,  and  not  in  the  details  pro- 
vided to  reach  that  end."  It  la  also  true 
that  the  particularity  to  be  observed  in  fram- 
ing the  title  to  a  bill,  within  all  reasonable 
bounda,  is  a  matter  of  legislative  discretion. 
Bwtn*  v.  Sharp.  28  Wis.  664.  But  how  do 
the  laws  in  queetion  stand  by  that  testT 
The  primary  (M>jei;t  indicated  by  the  titles  is 
sheriff's  fees,  generally,  throughout  the  state 
of  Wisconsin.  The  primary  object  covered 
by  such  titles  is  to  take  the  sheriff's  office 
of  Milwaukee  count;  out  froni  under  the 
general  laws  of  the  etat«,  and  moke  it,  and 
all  positions  under  and  eonnected  with  it, 
salaried  ofRcee. 

The  idea,  at  regarda  tills  brand)  of  the 
ease,  that  it  must  be  ramembeired  that  we 
are  dealing  with  a  mere  technicality,  can- 
not be  indorsed.  We  are  dealing  with  an 
important  constitutionaJ  restriction  upon 
legislative  power.  Courts  that  refer  to  such 
an  objection  to  a  law  as  the  one  here  pre- 
sented as  technical  misconceive  the  situa- 
tion. The  framers  of  the  ConstitutiDn,  in 
■doptinK   i    18,   art.   4,   intended   to  guard 


private  or  local  interests,  being  sniiigzled 
toTOUgh  the  le^alature  under  mi^•1eltdiDg- 
titles,  by  requiring  every  bill  affecting  such 
interests  to  be  under  a  title  likely  to  call  at^ 
tention  of  the  lawmakers  to  its  character, 
and  likewise  the  attention  of  the  people  af- 
fected, to  the  end  that  every  member  of  the 
legislature  may  intelligently  paiticipate  ii> 
considering  such  bill  and  all  objection*- 
thereto  may  be  presented.  This  court  very 
early  recognized  the  importance  of  thnt  limi- 
tation upon  legislative  power,  and  said  that 
the  evident  purpose  of  the  framers  of  the- 
Constitutioa  was  that  it  should  be  given  full 
force  and  effect,  and  that  there  is  no  justifl- 
cation  for  treating  it  as  merely  directory,  or 
sanctioning  evasions  of  it  in  any  nay.  Dur- 
ker.  V.  Jancaville,  20  Wis.  697.  Attention, 
was  there  called,  approvingly,  (o  the  views- 
of  the  New  York  court  e.tprcssed  in  Sun 
Hal.  l,u.  Co.  V.  Xeic  York.  8  N.  V.  241.  2.=i3: 
Neic  York  v.  Colgate,  12  N.  Y,  140,  146;  antt 
People  ex  rel.  McConvill  v,  Hilln.  35  S.  Y. 
449, — to  the  etTect  that  the  constitutional' 
requirement  was  destined  to  do  away  with 
a  notorious  practice  at  imposing  upon  legis- 
lators who  depend  upon  the  titles  to  bills  for 
their  knowledge  of  the  contents,  and  of  im- 
posing upon  tbe  public  as  well,  and  that  it 

It  takes  very  little  knowledpe  of  the 
course  of  legislation  to  understand  how  a 
title  to  a  local  bill,  not  calculated  to  infnrm 
the  people  affected  of  what  is  impending, 
coupled  with  an  assurance  by  the  person  in 
charge  that  it  is  of  a  purely  local  character. 
may  cover  and  obscure  a  proposition  that 
never  ought  to  tnd  never  would  be  enactoi 
into  law  if  aceo'mpnnied  by  that  publicity 
necessary  to  invite  legitimate  opposition 
from  without  the  legislature,  and  inform 
the  l^alfttars  of  its  real  character ;  and  yet 
with  the  assurance  that  it  Is  purely  a  locaT 
bill,  and  has  the  approval  of  the  local  mem- 
ber or  members,  such  dangerous  and  mis- 
chievous proposition  may  reach  the  office  of 
the  secretary  of  state  as  a  law,  in  form,  am} 
the  persons  affected  only  discover  its  char- 
acter when  there  is  no  recourse  left  for  them 
except  that  which  the  wisdom  of  the  framer* 
of  the  Constitution  has  provided.  No!  a 
challenge  of  the  sufficiency  of  a  lew,  under 
the  constitutional  restriction  as  to  its  title, 
is  not  a  technical  objection  to  be  treated 
lightly  by  the  courts.  It  is  an  invocation  of 
a  [KJBitive  limitation  upon  lagialative  power, 
which  the  court  cannot  treat  lightly  without 
being  guilty  of  usurpation.  True,  in  such 
a  case  the  title  to  the  act  must  be  liberally- 
construed,  giving  all  reasonable  leeway  tor 
the  exercise  at  legislative  discretion,  Tru%. 
it  should  not  be  held  in  sufficient  If  a  reason- 
able doubt  exists  as  to  its  suffldency.  But^ 
just  as  true,  the  letter  and  spirit  of  the  Con- 
stitution should  be  maintained  in  all  thrfr 
integrity,  by  holding  that  a  title  is  insuffi- 
cient if  so  defective  as  not  to  re««onahly  sug- 
geet  the  purpose  of  the  act  it  covers,  so  that 
in  reading  the  act,  with  the  full  scope  of 
its  title  In  mind,  provisiooa  will  not  b» 
found  which  are  clearly  outside  thereof- 
It.  such    a    discovery    be    made,   the    conrb 
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aknnot  give  an  imreasoiiAbiB  conBtructioii 
to  the  title  to  bring  the  body  of  the  act 
within  it.  The  title  must  stand  or  fall  as  it 
U  written,  and  without  regard  to  the  conse- 
quenres.  In  no  other  way  can  the  purpoio 
of  the  constitutional  limitations  be  effect- 
I«.    Ke  Paul,  94  N.  Y.  497. 

But  it  IB  iiaid,  conceding  t^at  the  title  to 
•adi  of  Ui«  acta  considend  ia  bv  itself  in- 
■ufficient  as  we  And  it  in  the  published  1aiT9, 
— &nd  we  asBome  tliia  coaceeaion  to  include 


opinion,  since  if  one  falls  all  muat, — that  of 
187S  ia  cured  by  reference  to  tlie  journal  of 
the  assembly,  and  the  titlee  to  the  other  acts 
are  cured  by  reference  to  the  ftrat.  The  con- 
elusion  which  counsel  conSdentlr  contend 
for  could  not  in  any  event  be  readily  adopt- 
ed. Whether  it  ia  sound  or  not  need  not  be 
discussed  or  decided,  since  we  cannot  a^ee 
to  the  premises  upon  which  it  is  baaed.  The 
journal  of  the  a«seinbly  shows  that  during 
the  session  of  the  legislature  of  1876  a  bill 
was  considered  and  pamed  known  as 
"SSSd,"  entitled  "A  Bill  to  Fix  a  Salary  for 
the  Sheriff  of  Milwaukee  County,"  and  tliat 
a  bill  bearing  the  same  number,  entitled  the 
■ame  aa  the  published  law,  was  assented  to 
t^  the  assembly  as  being  correctly  enrolled 
and  ready  for  the  necessary  authentication 
before  passing  from  the  control  of  the  l^s- 
lature  to  the  ct>vcnior  tor  bis  approval.  On 
that  showing  it  is  taii  we  must  say  the  bill 
as  passed  was  correctly  entitled,  because  the 
court  takes  judicial  notice  of  the  journals 
of  the  two  booara  of  the  legislature  for  the 
purpose  of  determining  whether  bills  were 
actually  and  constitutionally  passed ;  that 
Is,  what  was  done  in  regard  to  the  pasaagc 
of  bills.  McDonald  v.  State,  BO  Wis.  407,  60 
N.  W.  18S;  Si«t*  ea  rel.  leenring  v.  Pota- 
eheck,  101  Wis.  427,  77  N.  W.  708.  We 
faave' then  this  situation;  The  consUtution- 
■1  limitation  upon  legislative  power  as  to  the 
title  of  a  bill  ia  satisfied,  if  such  title  be  per- 
fect at  the  time  the  bill  was  ftnaJly  acted  up- 
on, itty.  Gen.  V.  Rice,  34  Mich.  385,  31  N. 
W.  203;  fliw  v.  Wefter,  81  III.  E88.  ITia 
presumption  ia  that  the  title  to  the  act  in 
<]Uestion,  as  found  In  the  published  laws,  ac- 
cords with  ita  title  wbeo,  passed  by  the  leg- 


ttie  assembly  shows  that  when  Uie  bill  in 

question  received  the  final  legialative  as- 
sent, as  the  correct  expression  of  the  legisla- 
tive will,  it  bore  the  title  now  found  in  the 


legislature  leading  up  to  its  enrollment,  bore 
a  different  title.  On  such  showing  it  is  said 
that  the  published  law  can  be  impeached  by 
Buch  journal,  and  is  impeached  by  the  refer- 
ences therein  to  the  bill  we  have  mentioned, 
and  that  the  court  must  so  decide  regardless 
of  what  the  original  bill  itself  shows,  or  any 
other  evidence  within  reach  of  the  court,  be- 
cause the  court  must  take  judicial  notice  rtl 
the  contents  of   such    journals,  and    cannot 


with  which  we  must  start  In  our  investiga- 
tion, vix.,  that  the  published  title  corres- 
ponds to  the  title  of  the  bill  at  the  time  of 
its  passage  by  the  legislature,  is  overcome  l^ 
the  journal  entries.  The  purport  of  the  re- 
port of  the  committee  on  enrolled  bills  ia 
that  the  bill  in  queetion,  aB  approved  hf 
them,  in  its  enrolled  form,  was  a  correct  copy 
of  the  bill  that  passed  the  two  houses  of  the 
legislature.  That  report  was  assented  to. 
The  result  waa  duly  authenticated  and  sent 
to  the  governor.  Moreover,  the  scope  of  tha 
rule  that  courts  take  judicial  notice  of  tho 
journals  of  the  two  houses  of  the  legislature^ 
and  the  effect  of  such  journals  as  evidence, 
are  misapprehended  by  reepoudent'a  couu- 
sel.  While  such  journals  are  controlling  aa 
regarda  what  the  legislature  does  in  respect 
to  the  passage  of  a  bill  I  People  ea  rel, 
Bamee  v.  Btaime,  36  III.  121,  86  Am.  Dm, 
348)  tbey  are  not  necessarily  bo  as  to  tha 
contents  of  a  statute.  On  the  latter  subject 
courts  may  lotdc  to  the  etuxdied  bill,  to  tlie 
engrossed  bill,  and  to  any  other  legltimata 
evidence  within  their  reach.  Evom*  t. 
BTouptte.  30  Ind.  614,  95  Am.  Dec.  710;  Bhvr- 
man  v.  Btory,  30  CaJ.  263,  89  Am.  Dec.  93; 
Ramtey  County  Btipera.  v.  Eeenaa,  2  MIdo. 
330,  Gil.  281;  Foukev.  Flaming.  13  Md.  392; 
Gardner  v.  The  Collector,  S  Wall.  499,  »ub 
wim.  Oardner  v.  Barney,  18  L.  ed.  890;  B* 
Duncan,  139  U.  S.  449,  460,  mb  nom.  Dun- 
can V.  UoCaU,  36  L.  ed.  219,  222,  II  Sup. 
Ct.  Rep.  573;  Jonee  v.  United  Slotea,  137  U. 
S.  202,  218,  34  L.  ed.  891,  697.  II  Sup.  Ct, 
Hep.  80;  Lyons  v.  Vfoodt,  163  U.  S.  640,  38 
L.  ed.  854,  14  Sup.  Ct.  Rep.  969. 

It  must  be  understood  that  when  the  ex- 
istence or  the  contents  of  a  statute  are  called 
in  question,  no  issue  of  fact  ia  presented  for 
a  &iai  upon  the  avidence,  tHit  the  court, 
whether  one  of  original  or  appellate  juris- 
diction, must  neceasaj-ily  decide  the  question 
the  same  as  it  decades  any  other  qucation  of 
law.  In  Qardner  v.  The  Collector,  6  Wall. 
409,  sub  nom.  Oardner  v.  Barney,  IS  L.  ed. 
890,  it  is  said  that  judges,  when  called  upon 
to  determine  the  existence  or  the  contents  of 
a  law,  may  resort  to  any  source  of  informa- 
tion which  in  its  nature  ia  capsUe  of  con- 
verying  to  the  judicial  mind  a  clear  and  sat- 
isfactory answer  to  the  queetion.  The  sejne 
court  said,  in  Jonet  v.  United  Stales,  137  U. 
S.  202.  216,  34  L.  ed.  891,  897,  II  Sup.  Ct. 
Rep.  80,  speaking  by  Mr.  Justice  Oravi  "la 
the  aacertainment  of  any  facts  of  which 
they  are  bound  to  take  judicial  notice, 
.  .  .  the  judges  may  refresh  their  mem- 
ory and  inform  their  conscience  from  such 
sources  as  they  deem  most  trustworthy;" 
and.  "upon  the  queetiixi  of  the  existence  of  a 
public  statute,  .  .  .  they  may  consult 
the  orijfinal  roll  or  other  oMcial  records." 
In  Re  Duncan,  139  U.  S.  440.  45fi,  eub  nom. 
Diin<TaB  V.  McCall,  36  L.  ed.  219,  222,  II  Sup. 
Ct.  Rep.  673,  the  same  oourt  held  that  it 
might  mate  such  an  investigation,  though 
it  was  omitted  by  the  state  court  which  was 
first  called  upon  to  act.  In  Ramtcy  County 
Supers,  v.  Heevan.  2  Minn.  330,  Gil.  231,  it 
was  said  that  the  court,  in  anlving  a  ques- 
tion   regarding    the   constitutionality   of   • 


WlBOONBIH   SuFKJUfS   CODKT. 


U.W,  may  exoraino  Hit  original  bill  «8  wejl 
•a  the  joumoJ. 

What  hu  been  Mtid  dears  Uie  way  for  the 
court  to  esamiiie  the  ori^nal  bills  in  qu-- 
tion  in  thia  ease,  fuid  the  result  of  such 
«xaininatioii  is  that  they  are  found  to  be 
entitled  the  sBitie  as  the  puUiahed  laws, 
leaving  no  room  to  say  that  they  were  n* 
«t  tjte  time  of  their  paaeage,  the  tame  in 
reBpectB  as  aiich  published  I&wb  indicate. 

The  rule,  that  praotleat  construction  of  a 
law  will  be  regarded  by  the  court  as  ewi- 
trotling  after  long  acquiescence,  is  invoked, 
That  rule  is  familiar,  and  it  may  apply 
where  a  eonatitutional  quMtion  is  involved. 
Dean  v.  Bonhteniua,  30  Wis.  236.  But  ft 
has  no  application  to  a  legislative  enactment 
which,  in  neither  its  literal  smse  nor  it*  ap- 
plication to  the  subject  it  aflects,  is  ambigu- 
ous. In  such  a  case  there  is  no  room  for  the 
operation  of  the  rule  of  praotica]  eonstruo- 
tton,  or  any  other.  The  act  must  be  taken 
to  mean  what  its  language  obvioualy  indi- 
cates, regardless  of  the  length  of  time  that 
a  contrary  view  has  obtained.  Travelert' 
In$.  Co.  V.  Friok*.  94  Wis.  2fi8,  265,  6B  N.  W. 
958. 

Another  question  is  presented  for  detn- 
sion,  namely,  Does  ths  legislation  in  question 
violate  (  23,  arL  4,  of  the  Constitution,  re- 
quiring that  thwe  be  but  "one  systEm  of 
town  and  county  Kt^ernment,  which  shall  be 
as  nearly  uniform  a«  practicable  t"  The 
suggestion  is  made  that  ai^  system  of  coun- 
ty government  must  include  oOtcea  and  a 
method  of  filling  them,  and  of  compensating 
the  inoumhenta  for  their  services,  and  that 
every  part  of  audi  system  is  as  essential  to 
the  whole  and  the  unifonndty  thereof  as  an? 
other.  There  is  reason  in  that,  and  yet  we 
besitate  to  say,  at  this  time,  that  it  is  de- 
cisive. The  question  presented  is  so  impor- 
tant, as  regards  its  effect  upon  eTisting  laws 
and  ti^e  future  exercise  of  let^slative  power, 
as  to  warrant  the  court  in  omitting  to  solve 
it  except  upon  the  fullest  artrument  and  a 
necessity  therefor.  I^at  necessity  does  not 
exist  hem,  because  the  conclusion  which  we 
have  already  reached  upon  the  other  branch 
of  the  case  is  conclusive  of  the  appeal. 
Whether  such  legislation  as  is  here  ques- 
tioned was  contemplated  by  the  framers  of 
the  Constitutaon,  or  con  be  sustained,  uuder 
tiie  requirement  as  to  uniformity  of  county 
government,  admits,  at  least,  of  very  seri- 
ous doubt.  That  suggestion,  probably,  will 
be  sullicient  to  admonish  those  who  may  be 
responsible  for  further  legislation  to  accom- 
pli»ib  the  object  of  that  we  have  condemned 
upon  another  ground,  and  the  lawmakers 
generally,  of  the  importance  of  so  shaping 
tiieir  work  as  to  make  it  conform  to  all  the 
eonatitutional  checks  upon  le^slative  power. 
The  mischief  that  may  be  done  by  want  of 
care  in  that  regs.rd,  resultin;:;  in  laws  good 
in  form  but  bad  in  tact, — laws  that  may  be 
recognized  as  valid  for  a  long  t(*rm  of  years 
before  coming  under  the  scrutiny  of  the 
oourt, — cannot  be  ovdrestimated.  Alt  must 
understand  that  we  live  under  a  constitu- 
tional government.  There  is  no  absolute 
freedom  of  action  in  any  branch  of  it.  The 
M  L.  R.  A. 


the  highest  importance. 
The  legislature  may  go  through  the  form  of 
making  any  idnd  of  a  law,  but  unless  the 
result  stand  the  tst  of  those  wise  limits^ 
tions  which  wisdom  dictated  in  our  Consti- 
tution, it  must  fail,  regardless  of  the  con- 
sequences. All  the  miscbiefs  that  flow  from 
unconstitutional  enactments  lie  at  the  doors 
of  those  who  are  charged  with  the  dutf  to 
raalce  laws.  The  beneQts  of  the  system 
which  leads  to  that — and  they  are  supposed 
to  be  of  inestimable  value — vrill  be  in  great 
part  lost  by  any  hesiiation  in  condemning  a 
law  as  void  that  is  manifestly  so,  bv  that 
branch  of  the  goremmHit  wbidi  is  «iara«d 
wiUi  that  duty. 

Tfi«  order  appealed  from  ia  reverted  and 
the  cause  remanded,  with  directions  to  sus- 
tain the  demurrer,  and  for  further  proceed- 
ings according  to  law. 


Martin  WALLACE,  Jr.,  Retpt^ 

James  ii.  PER£LES,  Impleaded,  etc.,  Appl. 

{log  Wis.  Sie.) 


..  A  eotiTeraaee  br  a  ^>prled  wdmbk 
o'  real  propertr  whiek  was  deeded  «• 
her  br  k*r  fensbaad  wltbout  cvnsldera. 
tlon  paid  from  ber  separate  estate,  and  In  Itw 
stweace  ot  stituts  changing  tbe  rule  that  she 
acquired  onl;  an  equitable  title  b;  the  deed, 
wJll  not  carry  the  coyenants  In  the  deed  on- 
der  which  her  husband  acquired  title. 

I.  A  eoBveraace  of  ml  estate  br  OBe 
who  ta>B  aeoalred  bo  tide  and  was  never 
In  poaseaslon,  to  another  wbo  does  not  take 
posseaalon.  will  not  carr;  tbe  covenants  la 
tbe  deeds  from  remote  grantors  to  subsequeDC 
purchasers  from  such  Kiantee. 

A  jKdvnteBt  of  evIetloB  Bdilviit  a 
vrBBtt*  In  a  suit  of  which  a  remote  grantor 
has  no  notice  Is  not  prima  fade  evidence  that 
the  eviction  was  ander  ■  paramount  tide.  Id 
a  suit  against  aneh  grantor  on  " 


n  hli  deed. 

(February  86.  1901.) 

AVPEfJj  by  defendant,  James  M.  Pereles, 
from  a  judgment  of  the  Circuit  Court 
for  Waupaca  County  in  favor  ot  plaintiff  in 
an  action  brought  to  recover  damages  tor 
breach  of  covenants  ot  warranty  of  certain 
real  estate.     RMwrted. 

Statement  by  Bardeea,  J.: 

On  June  27,  1879,  one  Andrew  Argus  and 
wife  deeded  the  west  24  feet  of  lot  S.  block 
T,  ot  Millard  &  Taft's  addition  to  the  city 
of  New  London,  except  the  north  10  feet 
thereof,  to  defendant.  On  March  29,  1889, 
the  defendant  and  his  wife,  by  deed  wili 
'  ""  covenants  of  warranty,  conveyed  the  en- 
west  24  feet  of  said  lot  8  ui  Frederick 
Eckert.  On  February  10,  1891.  Edtert  quit- 
'N?)Te'^^Oo  tlie  queil:ion~~w)int  cjtate' will' be 
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cUimed  said  laatr  described  tract  ta  hia  wife, 
Minnie.  Tliereaiter  Mrs.  Eckert  deeded  by 
warrantj  deed  to  UenrietU.  Sa^er,  and  alio 
to  the  pIcuntiS.  On  June  24,  18»6,  plaintiff 
deeded  to  one  Fred^oppe.  All  of  said  deeds, 
included  the  north  10  feet  of  t^e  west  24 
feet  of  tot  S,  excepted  from  the  deed  from 
Argiia  to  defendant,  aod  to  which  the  latter 
had  no  title  and  no  poesesaion.  In  1896  one 
Hannah  E.  Patehiu  commenced  an  action 
against  Fred  Pc^pe,  claiming  that  said 
north  10  feet  was  an  alley  appurtenant  to 
her  property,  and  which  was  licang  obstruct- 
•d  bj  Poppe.  Judgment  in  her  favor  was 
entered,  and  Poppe  was  evicted  therefrom. 
Thereafter  Poppe  brought  suit  against  plain- 
tiff on  the  covenants  of  his  deed.  The  suit 
was  uommenced  Jul;  19,  1S9T,  and  August 
30,  1S97,  plaintiff  served  upon  defendant  a 
__!.__   ;_   fjij^jng  fy{  t^g  pendency  of   "" 


damages  and  costs.  Thereupon  this  action 
was  commenced,  bsAed  upon  the  Covenants 
ia  his  deed  to  Eckert,  to  recover  from  de- 
fendant the  amount  of  said  Poppe  judgment. 
A  jury  was  waived.  In  addition  to  the 
facts  a^ve  stated,  the  court  found  that  the 
deed  from  E^lcert  to  his  wife  was  baaed  up- 
on "a  valuable  conai deration,  or  other  good 
and  sufficient  consideration,"  and  that  plain- 
tiff served  due  and  timely  hotice  upon  de- 
fandan^  and  tendered  him  the  defense  of  the 
»etion  of  Poppe  against  Wallace,  Jr..  before 
the  time  tor  answering  had  oxpired.  Evi- 
dence was  offered  by  defetwlMit  that  he  was 
never  in  possession  of  the  disputed  10  feet. 
"liie  court  refused  to  And  on  that  subject, 
and  refused  to  find  that  Prederidc  Eckert 
and  Minnie  Eckert  were,  and  st^ll  are, 
band  and  wife,  and  that  Mrs.  Eckert  did  not 
pay  the  consideration  for  the  deed  to  her 
of  her  separate  e8tat«^  Judgment  was 
tered  for  plaintiff  for  9564.16  damages  and 
«osts,  B^inst  the  defendant  J.  M.  Pereles, 
from  which  this  appeal  is  taken. 

Vaht*.  KftthaB  Pereles  ft  Bona,  lor 
^»pel1sAt: 

A  conveyance  by  a  husband  directly  to 
his  wife  passes  only  ths  equitable  title  to 
Uw  land,  leaving  the  legal  title  in  the  hus- 
band, and  the  husbaitd  is  entitled  to  the 
posseesicm  of  the  land. 

Kinney  v.  Demter,  81  Wis.  80,  51  N.  W. 
82;  Carpenter  v.  Tatro,  36  Wis.  297;  Read 
r.  Bang.  21  Wis.  679;  Foote  v.  Carpvntor, 
7  Wis.  395;  Botkin  v.  Harl,  S  Wia  393. 

This  court  has  never  gone  to  any  greater 
length  than  to  hold  that  a  voluntary  con 
vcyance  from  a  husband  to  his  wife  wai 
■uflicient  to  veet  in  the  wife  the  equitabli 
title  to  the  land. 

Wheeler  d  WiUon  Mfg.  Co.  t.  Uonaluin, 
03  Wis.  108.  23  N.  W.  127;  Lamhorton  v. 
Pereict,  <J7  Wis.  449,  23  L.  R.  A.  S24,  68 
N.  W.  778;  PMtnam  t,  Biofcnefi,  18  Wis. 
S34. 

Covenants  real  run  with  the  legal  title 
only,  and  not  with  the  equitahle  tjtie. 
U  L.  K.  A. 


Wright  T.  flperry,  «1  Wis.  338;  CarliaU  r. 
Blamire,  9  East,  487. 

Where  a  plaintiff  sues  for  breach  of  a  cove- 
nant real,  coming  to  him  with  the  land,  he 
must  establish  lesal  title  to  the  land. 

Beardaiey  y.  Knight,  4  Vt.  471;  Pargeter 
'.  Harris,  7  IJ.  B.  708;  licOoodtoin  v.  Sleph- 
•n4on,  11  B.  Mon.  21;  Watson  v.  Blaine,  12 
Serg.  &  R.  131,  14  Am.  Dec.  669;  Allen  v. 
Wooley,  1  Blackf.  148;  Wright  v.  Sperry, 
21  Wia.  338;  Rawle,  Covenants  for  Title, 
4th  ed.  311-347 ;  White  v.  Whitney,  3  Met. 
SI ;  Mygatt  v.  C7oe,  142  N.  Y.  78,  24  L.  R.  A. 
850,  3t!  N.  E.  870. 

No  title  or  tiosseeaioB  being  shown  in  the 
covenantor  or  nis  graateea,  the  covenants  did 
not  paaa 

Kawle,  CovenanU  for  Title,  4th  ed.  362- 
374;  Beddoe  V.  WadswoTth,  21  Wend.  120; 
Plater  v.  Rauatm,  1  Met  460,  8  Met.  439; 
Spenoeft  Case,  S  Ooke,  16,  1  Smith,  Lead. 
Cas.  Sth  ed.  p.  205;  Devore  v.  Sunderland, 
17  Ohio,  60,  49  Am,  Dec.  442;  Chambers  v. 
Smith.  23  Mo.  174;  BetheU  v.  Bethell,  04 
Ind.  428,  23  Am.  Rep.  650;  Zent  v.  Pto^c^M, 
54  Iowa,  535,  6  N.  W.  750;  ifatteson  v. 
Vaughn,  38  Mich.  373;  OockreU  v.  Proolor, 
69  Mo.  41. 

Privity  of  estate  is  easentisJ  to  carry  cove- 
nants of  warranty  to  subeequent  grantees  SO 
as  to  support  a  right  of  action  by  them 
a^nst  Uie  original  covenantor,  whenever 
evicted  by  a  title  paramount  to  his. 

Mygattv.Coe,  124  N.  Y.  212,  II  L.  R,  A. 
046,  26  N.  E.  611,  142  N.  Y.  78,  24  L.  R.  A. 
850,  36  N.  E.  870,  147  N.  Y.  456,  42  N.  B. 
17,  162  N.  Y.  467,  46  N.  E.  949;  Meoklmn  », 
HtaJce,  22  Wis.  496,  M  Am.  Dec.  88. 

In  order  to  bind  a  covenantor  t^  a  judg- 
ment nf  eviction  under  claim  of  parsmount 
title,  notioe  of  the  suit  must  at  least  be  giv- 
en him. 

Siimert  v.  Schmidt,  24  Wis.  417,  1  Am. 
Rep.  101;  Baveland  v.  Oreen,  3ft  Wis.  612; 
Raton  V.  Lijman,  26  Wis.  61,  33  Wis.  84; 
Kawle.  Covenants  for  Title,  4th  ed.  pp.  229^ 
230. 

Until  actual  evict]  m  under  paramount, 
titles  the  covenantee's  damages  are  only  nom- 
inal. 

Ludlow  V.  GilmaTt,  IS  Wis.  SG3;  Keekl«m 
V.  Blakf,  22  Wis.  496,  99  Am.  Dea  68; 
Nconan  v.  Ileley,  22  Wis.  27 ;  Baton  v.  Ly- 
man, 30  Wis.  41 ;  Smith  V.  Hughe*,  50  Wis. 
620,  7  N.  W.  663 ;  Bordeen  t.  ifirfcatrwm, 
64  Wis.  613,  26  N.  W.  666. 

Mesars,  Oiienuer  ft  Iiehr  and  Borliera 
A  Besllmcer  for  respondent. 

Bardeen,  J.,  delivered  the  opinion  of  the 

Questions  of  law  only  are  involved  on  this 
appeal.  They  group  themBolvefl  under  the 
following  heads:  (1)  The  eonveysnee  from 
Eckert  to  his  wife  passed  only  an  equitable 
title.  Covenants  real  run  only  with  the  le- 
gal title,  and  cannot  be  enforced  by  her  gran- 
tee; against  defendant  (2)  Neither  title 
nor  possession  being  shown  in  defendant  at 
the  time  of  his  conveyance,  the  covenants  in 
his  deed  were  personal  to  his  grantee,  and 
did  not  pass  1^  a  mere  conveiyanGe  ot  Ua 
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luid.  (3)  No  «victiOD  under  pwmouiit 
title  having  been  shown,  the  recorerj,  il  taj, 
mtut  be  limited  to  nominal  dwnagea, 

1.  The  evidence  is  undisputed  that  at  the 
data  of  the  deed  from  Frederick  Gckert  to 
Hinnie  Eckert  the  parties  were  huabsnd  and 
wife.  Coverture  once  shown  is  presumed  to 
c<Hilinue.  Jonee,  £v.  j  64.  Under  the  evi- 
dence the  court  should  have  found  that  the; 
were,  and  still  uv,  oian  and  wile.  Prior  to 
the  pasia^  of  Laws  1895,  chap.  88,  an  ab- 
solute conveyance  of  real  property  from  the 
husband  directly  to  hie  wife  did  not  carry 
the  legal  title,  unJeas  the  property  was  pur- 
ohaned  by  the  wife  out  ol  her  separate  es- 
tate. Putnam  v.  mcknell.  18  Wis.  333; 
Einney  v.  Dexter,  81  Wis.  80,  51  N.  W.  82. 
Where,  however,  the  transaction  related  to 
her  separate  estate,  the  marriage  relation 
was  disregarded,  except  where  the  question 
of  fraud  arose,  and  then  it  was  considered 
and  more  closely  scrutinised  on  account  of 
the  great  inducements  and  facilities  aHorded 
for  the  commiasion  of  fraud.  Beard  v.  De- 
dolph,  29  Wis.  138.  Se»  Fenelon  v.  Hogo- 
boont,  31  Wis.  172.  In  Kinney  v.  Dealer, 
81  Wis.  80,  Bl  N.  W.  82,  the  acUon  wa«  ejects 
ment.  The  plaintiff  claimed  title  by  auc- 
uea^ve  deeds  after  a  deed  from  one  Brown  to 
his  wife.  The  latt«r  deed  was  a  mere  gift, 
and  the  court  held  that  it  gave  the  wife  only 
an  equitable  title  to  the  land,  which  would 
not  support  ejectment.  In  contests  which 
have  arisen  involving  tranaactions  between 
husband  and  wife,  a  rule  of  great  strictness 
has  been  adopted  by  this  court  aa  to  the  bur- 
den of  proof.  Where  the  rights  of  creditora 
axe  involved,  before  the  wife  can  recover  she 


made  in  good  faith  and  tor  a  mluable  oou- 
sideration,  paid  out  of  her  Mparate  estate, 
or  by  a  third  peraon  for  htt;  and  the  same 
rule  applies  to  one  who  took  from  the  wife 
with  notice.  In  tuA  case  a  mere  reratal  of 
a  valuable  consideration  in  the  conveyance 
from  husband  to  wife  will  not  support  a 
recovery  in  her  favor.  Morton  v.  Dewey.  53 
Wia.  410,  10  N.  W.  699 ;  Qettelvumn.  v.  Oitx, 
78  Wis.  439,  *7  N.  W.  660;  Rozek  v.  Red- 
einaki,  87  Wis.  628,  66  N.  W.  262.  In  Car- 
penter V.  Tatro,  36  Wis.  297,  the  suit  waa  by 
the  wife  agninst  her  divorced  husband  upcm  a 
claim  assigned  to  her  by  her  second  husband. 
6he  tesUBed  that  she  paid  S5  therefor,  but  did 
not  show  she  had  any  separate  estate.  A 
judgmfnt  in  her  favor  was  reversed,  and  tiie 
court  said:  "If  the  plaintiff  had  no  aepa- 
rate  estate,  the  assignment  and  transfer  of 
the  debt  by  the  husband  to  her  does  not 
vest  the  legal  title  in  her.  She  could  not 
receive  it  as  a  gift  from  him,  as  she  might 
from  any  person  other  than  her  husband, 
■nd  enforce  its  ooUection  by  action  upon  it. 
And  untU  it  appeared  that  she  had  a  sep- 
arata eatate,  with  which  she  purchased  the 
claim,  the  evidence  of  the  ossigninent  should 
have  been  excluded."  If  Mrs.  Eckert  had 
been  evicted,  and  had  brought  an  action 
against  defendant  upon  the  covenants  in  the 
deed,  she  could  not  have  prevailed  in  such 


showing  that  she  purchased  the  property  out 
of  her  separate  estate.  In  what  better  po- 
sition are  her  grantees!  She  obtained  but 
an  equitable  title  to  the  land.  That  title 
passed  to  her  grantees,  and  no  one  is  bete 
questioning  it.  Uer  grantees,  however,  are 
seeking  to  give  it  the  force  and  effect  of  a 
legal  title,  and  insist  that  it  can  only  be 
questioned  by  creditors  of  the  husband,  or 
others  wronged  by  the  conveyance.  But  that 
is  not  the  real  question  at  issue.  No  one 
is  seeldng  to  impeach  the  actual  title  oon- 
veyed.  "fht  real  question  ia  whether  a  right 
of  action  in  plaintiff  can  be  traced  through 
s  chain  of  conveyances,  one  of  which  convey* 
only  an  equitable  estate.  Under  the  fa«U 
and  law  as  stated,  the  legal  title  stopped  in 
Mr.  Eckert.  In  Wright  v.  Uperry,  21  Wis. 
331,  this  court  saJd:  "It  is  a  general  prin- 
ciple that  covenants  run  only  with  the  l^al 
title  to  lands  and  tenements.  Beardtley  v. 
Knight,  4  Vt.  471;  Randolph  v.  Kinney,  3 
Rand.  (Va.)  396;  Watson  v.  Blaine.  12 
Serg.  A.  R.  131,  14  Am.  Dec.  669;  ±Uen  r. 
WooUiy,  1  Blackf.  149  [Spen^xr't  Ca«e.  5 
Coke.  16J;  1  Smith  Lead.  Cas.  8th  ed.  121." 
Thia  case  waa  decided  at  a  time  when  a 
mortgage  in  this  state  carried  the  fee.  and 
it  waa  held  that,  as  the  assignment  of  the 
several  mortgaxes  was  informal,  the  l^at 
title  to  the  land  did  not  pass  to  the  assignee 
BO  that  he  could  have  the  beoefit  of  the  cove- 
nants of  warranty.  The  rule  is  somewhat 
ancient  and  technical,  but  it  passed  into  Hia 
jurisprudence  of  thia  state  af  an  early  day, 
and  has  stood  unchallenged  ever  since.  The 
weight  of  authority  against  it  is  not  so  great 
that  we  feel  impelled  to  depart  ther^rom. 
See  UeGoodwiin  v.  Btephenson,  II  B,  Mon. 
21 ;  CarliaU  v.  Blamire,  S  East,  487. 

2.  Under  this  head  it  is  urged  that,  no 
title  or  possesuon  having  been  shown  in  the 
defendant  or  his  grantee,  there  was  no  such 
privity  of  estate  as  would  carry  the  cove- 
nants to  subsequent  purchasers.  Although 
the  court  refused  so  to  find,  the  evidence  is 
undisputed  that  defendant  was  never  in  poe- 
Reesion  of  Uie  north  10  feet  of  the  west  24 
feet  of  lot  8.  His  deed  from  Argus  express- 
ly excepted  this  tract,  but  it  was  included  in 
d'efendant'a  deed  to  Edcert.  There  is  no 
proof  that  Fxikert  etver  took  actual  poeaes- 
sion  of  the  disputed  tract,  or  that  any  sub- 
sequent grantee  ever  did  until  tiie  land  came 
to  Foppe. '  In  absence  of  proof,  the  presump- 
tion IS  that  possession  follows  ownership. 
Mygatt  v.  Ooe,  147  N.  Y.  466,  42  N.  E.  17. 
The  rule  ia  unjvenal  that,  in  order  to  car- 
ry the  covenant*  in  a  deed  to  subsequent 
aranteee,  there  must  be  actual  or  oonatruct- 
ive  seisin.  In  abaeoce  of  both  right  and  pos- 
seaaion.  all  the  element*  which  constitut* 
an  estate  are  ne<!essarily  wanting,  and  tha 
covenants  CMitained  in  the  grant  must  re- 
main in  the  grantee,  from  the  absence  ot 
everything  which  can  carry  thetn  fuj-ther. 
Bpenaer'e  Caae,  5  Coke,  16,  1  Smith,  Lead. 
Cas.  8th  ed.  p.  205,  and  cases  cited.  In  New 
York  the  rule  is  thus  stated:  "Privity  <rf 
estate  is  essential  to  carry  covenants  of  war- 
ranty and  quiet  enjoyment  to  subsequent 
grantee*  in  order  to  support  a  right  of  action 
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4>7  them  againtt  the  original 
yhtrm  there  is  ma  eviction  by  puramount 
tiUo."  Mygatt  v.  Coe,  H7  N.  Y.  456,  42  N. 
E.  17,  162  N.  Y.  4fi7,  id  N.  E.  940.  In  a 
note  to  Spenoer'a  due,  1  Smith,  Le»d.  Caa. 
9th  «d.  p.  224,  it  ia  aaid:  "If  an;  estate 
parser  from  the  grantor  to  the  grantee  in  n 
'ConTeyance,  it  ia  enough  to  carry  covenants. 
But  if  the  title  of  the  grantor  wholly  fails, 
•o  that  no  title  to  land  passes  to  the  gran- 
,  tee,  with  which  covenants  can  run,  the  gran- 
tee can  take  no  advantage  of  them."  The 
following  cases  are  cited  to  support  the  toit: 
plater  t.  Aatoson,  1  Met.  450,  6  Met.  439; 
HeaTd»ley  v.  Knight,  4  Vt  471;  Oeoore  r. 
Sunderltmd,  17  Ohio,  52,  4B  Am.  Dec  442; 
Martin  v.  Gordon,  24  Ga.  633;  Burtnera  v. 
Keran,  24  Qratt  42;  AUen  v.  Orame,  19 
Ala.  34.  The  general  rule  ia  that  the  cove- 
nant of  a  Btranfrer  to  the  UiJe  it  peraonal 
to  the  covenantee,  and  is  incurable  of  trans- 
mission  bj  a  mere  convoTance  of  tlie  land. 
Mygatt  v.  Coe,  152  N.  Y.  467-466,  46  N.  E. 
fl49.  In  JVichoI  v.  Alexander,  28  Wis.  118, 
this  court  held  that  if  a  grantor,  bj  fult- 
covenant  deed  of  warranty,  assumee  to  con- 
rey  unoccupied  lands  to  whioh  he  has  no 
titie,  there  is  at  once  a  constructive  eviction 
«f  the  grantee,  which  entitles  him  to  the 
same  remedies  that  be  would  be  entitled  to 
had  he  been  turned  out  of  the  actual  posaet- 
•ion  of  the  land  by  legal  proceae.  The  rule 
has  been  reasBerted  and  approved  in  Bubse- 
^uent  cases.  MclntUa  v.  Lyman,  62  Wis. 
1»1.  28  N.  W.  405;  UoLennan  v.  Prentice, 
77  Wis.  !24.  4S  N.  W.  943.  We  do  not  see 
how  the  rule  would  be  different  if  the  gran- 
tor conveyed  lands  to-which  he  had  no  title, 
if  they  were  in  the  poeseesion  of  the  actual 
«wner.  A  cause  of  action  airoee  as  soon  as 
the  dped  was  delivered,  and  was  not  asaigned 
«T  transmitted  to  sutnequent  granteea  by  a 
mere  conveyance  of  the  land.  We  therefore 
hold  that  where  the  record  ahows  that  the 
irrantor  had  no  title  and  no  possession,  and 
there  is  no  proof  that  the  grantee  took  pos- 
session, the  covenants  of  the  grantor  are  per- 
sonal to  the  grantee,  and  are  not  transmitted 
to  subsequent  grantees  by  a  mere  oonTnance 
of  the  land.  Whether,  if  the  defendant's 
in'antee  entered  into  the  immediate  poeses- 
■ion  of  the  land  after  delivery  of  the  deed, 
that  fact  would  be  sufficient  to  carry  the 
coretiants,  is  a  matter  of  some  doubt  There 
are  respectable  authorities  upon  both  aides 
of  the  question,  but.  It  not  bdug  fairlv  in 
this  case,  we  leave  H  f<w  future  considera- 
tion. 

3.  The  proof  regarding  Bvictton  by  para- 
mount title  is  as  followa:  Mrs.  Patohin 
rommenced  an  action  againit  Poppe,  claim- 
ing s  paramount  right  to  the  disputed  tract. 
Ko  notice  of  this  suit  was  given  defendant 
until  long  after  judgment  had  been  rendered. 
Popne  tlipn  brought  suit  against  plaintiff 
on  the  covenants  of  his  deed.  Notice  of  this 
•uit.  with  a  demand  to  defend,  was  served 
upon  defendant  forty-two  days  after  its  com. 
mencement.  which  the  court  finds  was  "be. 
fore  the  time  for  annwering  had  expired." 
Thi»  finding  is  excepted  to,  and  there  is  no 
evidence  in  the  record  to  support  it,  except 
63  L.  R.  A. 


the  inferraoe  arising  from    the  fact  that 

plaintiff's  anawer  in  that  action  waa  verified 
after  the  dat«  of  Uie  service  of  notice  upon 
defendant.  This  ervidanoe  is  ol  doubtful 
value  in  respect  to  the  queation  whetlieir  the 
notice  was  timely  or  not.  But  this  ia  not  a 
matter  of  importance  in  tiiia  caaa  It  is  oon^ 
ceded  tliat  defendant  had  no  notice  of  Um 
Paitchin  judgment  until  after  its  rendition. 
Certainly  he  was  not  bound  by  it.  If  otheT< 
wise  entitled  to  recover,  notice  to  defendant 
of  the  former  action  was  not  necessary  to 

C.intiB's  right  to  recover  in  this  action, 
wie.  Covenants  for  Title,  J  124.  Wher^ 
however,  it  ia  sought  to  bind  a  covenajitor  l^ 
notice,  as  said  inSom«r*  v.  BeKmidt,  24  Wis. 
417,  1  Am.  Rep.  191,  it  must  be  from  th« 
covoiantee,  in  l^me  to  answer  and  defend, 
and  perhaps  aeoompanied  1:7  a  requeat  to 
defend.  See  Eaton  v.  Lyman,  26  Wis.  SI,  3S 
Wia.  34;  fiooe^ond  v.  Oreett,  38  Wis.  618. 
The  cranplaintin  i*oppe  v.  Wallaoe,  Jr.,  al- 
leged that  the  latter  bod  due  notice  ol  the 
Patohin  suit,  and  was  tendered  iU  defense, 
and  such  allegation  is  found  to  be  true  in 
the  findings.  Hence,  if  defendant  bad  ap- 
peared in  that  suit,  he  would  have  been  met 
by  proof  of  a  judgment  of  paramount  title, 
final  and  conclusive  against  the  plaintiff. 
Of  this  judgment  defendant  had  no  notice,  and 
he  was  not  bound  1^  it.  In  this  case  the  only 
evidence  of  paramount  Utle  and  eviction  waa 
the  two  judgment  rolls  in  the  cases  before 
mentioned.  As  bearing  upon  the  probative 
foo^e  of  the  Patchin  judgment  as  against  de- 
fendant, we  quoto  the  following  from  2  Dev- 
lin, Deeds,  i  937 :  "There  has  been  some  dis- 
cussion, resulting  in  a  variance  of  opinion, 
as  to  what  effect  a  judgment  poei'esses.  when 
the  covenantor  has  not  been  notified  of  the 
suit,  and  was  not  requested  to  defend.  Of 
course,  such  a  judgment  cannot  bind  the 
nivenantor.  ...  It  has  been  asserted 
that,  although  the  defendant  might  inquire 
into  the  merits  of  the  judgment,  yet  it  was 
prima  fade  evidence  of  the  existence  of  a 
paramount  title.  But  the  more  reanonaltle 
rule,  and  the  one  sustained  by  authority,  is 
that  the  judgment,  where  no  notice  has  been 
given  and  the  covenantor  is  not  a  party  to 
Uie  suit,  is  not  even  prima  facie  evidence 
that  the  eviction  was  founded  upon  an  ad- 
verse and  paramount  tjtle."  The  number  of 
cases  cited  to  sustain  the  author's  conclu- 
sion would  seem  to  indicate  that  it  was  very 
well  crounded.  At  most,  the  judgment  in 
the  Poppe  C(ue  would  only  be  binding  upon 
defendant  as  to  the  amount  of  the  recovery, 
and  of  that  there  may  tie  some  doubt.  Adopt- 
ing the  rule  that  the  Patchin  judgment  was 
not  prima  facie  evidence  against  the  defend- 
ant of  the  existfnce  of  a  paramount  title,  or 
of  eviction  thereby,  we  find  nothing  in  the 
record  to  support  the  judgment.  The  rule 
is  well  stated  in  Rawie,  Covenants  for  Title, 
4th  ed.  p.  inO,  thus:  "And  in  all  eases  it 
must  be  borne  in  mind  that,  if  the  purchaser 
choose  to  retire  before  the  paramount  title, 
it  is  at  hJB  own  risk ;  and  in  the  suit  against 
his  covenantor  he  must  assume  the  burden 
of  proof,  and  make  out  the  adverse  title  to 
which  he  has  yielded  with  as  much  particu- 
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Iesb,  of  course,  the  adverse  right  of  poases- 
Hioa  lUA  been  eaiobliBhed  by  a  judgment  or 
decree  in  a  Buit  of  which  the  covenantor  had 
been  properly  Qotilied,  in  which  cane  the  bur- 
den of  proof  will  not  only  be  removed,  but  the 
judgment  or  decree  will  be  cone  I  uaive  evidence 
of  Sie  validity  of  the  ptiraiiiount  title."  So, 
upon  all  the  groundi  mentioned,  the  right  of 
plaintiff  t«  recover  is  defeated.     It  is  but 


been  urged  before  the  trial  court. 

The  jwigment  of  the  Cirotiit  Cottrt  tt  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  enter  judgment  for  defendftot. 

On  April  30,  1601,  the  mandate  wai  modi- 
fled  BO  as  to  read  as  followe:  The  judgment 
is  reversed,  the  cause  is  remanded  with  di- 
rection to  enter  judgment  fof  defendant,  ua- 
Imb  the  trial  oourt,  upon  noUce  and  appli- 
cation, in  ite  discretion  and  upon  such  terms 
a  maj  be  just,  granta  a  new  trial  ot  the  ac- 


tion. 


John  P.  OlSON,  Retpt., 

«. 

SAWYER    OOODllAN    OOUPANT,    Appt. 

( WtIL ) 

Aa  •arreemeat  k«lweea  ■«  enplorer 
■■d  bla  eaiploreeB  tkat  irlnmlBK*  of 
the   •■aploreea   >(   card   «>■■«■   played 

with  eacb  other  ibaU  be  debited  and  <^cedJ[ed 
on  the  reapecttve  iccaunts  due  the  eraplofees 
li  [DVBlld  as  agiltiat  public  policy  and  Ihs 
■tatote«  forblddlrii  gsmblliiE.  so  that  the  em- 
plojer  cannot  refnae  to  pej  wagea  earned,  on 
the  KFOund  that  the  amount  has  already  been 
paid  to  anotheT  employee  to  whom  It  baa  tieen 
ereillted  becaoM  of  bis  winning*  from  claim- 
ant 

(April  9,  1901.) 

APl'EAL  by  defendant  from  »  (ud^ent 
of  the  Circuit  Court  for  Marinette 
Countv  in  favor  of  plaintiff  in  an  action 
brought  to  recover  wages  alleged  to  be  due 
and  unpaid.     Affirmed. 

Statement  by  Bardeea,  J.: 

The  plaintiff  sues  to  recover  $188  for  serv- 
ices performed  in  one  of  defendant's  lumber 
camps.  The  answer  admitted  the  perform- 
ance of  tbe  labor,  alleged  an  accounting 
which  shelved  the  balance  due  plaintiff  to  be 
$84.52.  the  issuing  of  a  time  check  in  pay- 
ment of  that  amount,  and  the  subsequent 
Jiayment  of  $.'^.35.  There  waa  a  tender  of 
uditmcnt  for  $81.87.     The  case  was  tried  in 

XoTi.— For  author! ties  In  tb  1  a  'series  aa  to 
right  to  recover  on  gambling  contracts  gener. 
ally,  see  Sprague  t.  Warren  (Neb.)  S  L.  R.  A. 
879,  and  note;  narvey  i.  Merrill  (Uasa)  B  L. 
R.  A.  200:  Snoddy  v.  American  Nat.  Bank 
(Tenn.)  T  L.  B.  A.  705:  Jackson  t.  atj  Nat. 
Bank  (Ind.l  9  L.  R.  A.  eS7:  and  White  T,  Wl]. 
■on  (Ky.)  37  L.  B.  A.  107. 

As  to  recovery  for  gooda  sold  to  aid  gambling, 
see  note  to  Qraves  t.  JohoMn  (Haia.)  15  L.  R. 


juBtioe  oourt,  aad  taken  to  tlie  drcuit  oourt 

on  plaintiff's  appe&l.  A  jury  waa  waived, 
and  the  case  waa  tried  bj  the  court.  Oi> 
May  17,  180S,  the  court  filed  a  written  de- 
cision in  favor  of  plaintiff.  The  defendant 
requested  certain  findings  which  were  re- 
fused. Exception  waa  filed  to  Uie  court's 
decision  and  to  the  refusal  of  the  court  to 
find  as  requested.  A  judgment  was  directed 
for  pluintiff  for  the  sum  of  $130.67  and 
costs,  which  was  duly  entered,  and  from 
which  this  appeal  is  taken  by  defendant. 

ilesere.   Q«lml*it   *   D«llr,    for    appeJ- 

in  the  absence  of  special  statutory  provi- 
sion, one  who  lends  money  to  become  tbe 
absolute  property  of  the  borrower,  at  hia 
own  diEposal,  to  be  repaid  by  the  borrower, 
can  enforce  such  repayment  even  though 
euch  lender  knows  that  such  borrower  in- 
tends to  make  uso  of  the  bomnred  property 


»Ai(fl  V.  Yarbrough,  16  Ala.  lOB;  Corbiti  t. 
R'noWiorsI,  73  Cal.  411,  16  Pac  22;  tonj- 
necker  v.  Shieldt,  I  Colo.  App.  284,  28  Pac. 
859;  Jackson  v.  City  yat.  Bank,  125  Ind. 
347,  B  L.  R.  A.  867,  26  N.  E.  430;  Plattle  v. 
JackHOn,  128  Ind.  424,  26  N.  E.  588,  27  N. 
E.  1117;  Os^od  V.  We»pheUiMg,  72  Mo. 
App.  45;  jScoK  t.  Duffy,  14  Pa,  18;  Wowyfc 
V.  Beck,  114  Pa.  422,  60  Am.  Rep.  354;  Oli- 
pkaat  V.  UnTkhom,  79  Tex.  S43,  15  S.  W. 
566. 

Where  the  loss  is  already  intnirred,  anf 
person  other  than  the  winner,  who  advanceB- 
money  or  other  property  to  tie  loear  to  en- 
able him  to  pay  the  lose,  may  recover  Bucb 
advance  in  the  absence  of  a  special  Btatut& 

14  Am,  A  Eng.  Enc.  I*w,  2d  ed,  p.  642; 
Faikney  v.  Reynoua.  4  Burr.  2089;  fix  partv 
Pyke,  L.  R.  8  Ch.  Div.  764.  47  L.  J.  Bankr. 
100,  SH  L.  T.  N.  S.  B23,  2S  Week.  R^.  806, 
25  Mnak,  Eng.  Rep.  647;  Hill  v.  Fox.  4 
HurlBt.  A  N.  359,  6  Jur.  N.  S.  984.  7  Week. 
Hep.  283 ;  Armntrong  v.  Amerioan  Each. 
Nat.  Bank,  133  U.  8.  433,  33  L.  ed.  747,  10- 
Sup.  Ct  Rep.  450;  Engtiah  v.  Toung,  10  B. 
Mon.  141;  While  v.  Wilson  (Ky.)  37  8.  W. 
677 ;  Wyinan  v.  Fiske,  3  Allen,  238,  BO  Am. 
Dee.  66;  BaJlard  v.  Orsen,  118  N.  C.  390,  24 
S.  E.  777;  Owen  v.  Davia,  1  Bail,  L,  315; 
Mooring  v.  Stanton,  1  N.  C.  (Martin,  pt.  1) 
62 ;  Jonea  v.  8emor,  1  latt  (Ky.)  61,  13  Am. 
Dec.  218. 

If  goods  staked  aire  to  be  purchased  from 
some  party  outaide  of  the  gambling  contract, 
to  be  paid  for  by  the  loeer  and  to  be  owned 
and  enjoyed  by  the  winner,  and  the  loser, 
-"--   ''■- ».   instl 

their  being  delivered  to  the  winner,  then  tbe 
party  furnishing  the  goods  may  recover  for 
the  amount  of  goods  furnished. 

White  V.  Yarbrough.  16  Ala.  109;  Dooid 
V.  Ranaom,  1  0,  Greene,  383. 

Tbe  principal  may,  in  general,  recover  fals 
own  property  or  its  value  from  a  third  per- 
Hon  where  it  has  been  transferred  or  disposed 
of  by  an  agent  coatrar7  to  his  instructions 
or  duty. 
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1  Am.  A  IkiK.  Xkie.  Iaw,  Sd  ed.  p.  1172; 
Warner  t.  Martin,  11  How.  224,  13  L.  ed. 
«73 ;  flJH  V.  Coolidge,  33  Ark,  628;  rhatcAm- 
T.  Kaueker,  2  Colo.  698;  Bsrtholf  v.  Quin- 
Ian,  68  111.  297;  Bolton  v.  Smith,  7  N.  H. 
446;  BumJwm  v.  Bolt,  14  N,  H.  307;  NxjMn 
T.  BroiTft,  57  N.  H,  34;  itomord  t.  Camp' 
tell,  .55  N.  Y.  456,  14  Am.  Rep.  2S9,  6B  N. 
Y.  73,  17  Am.  Hep.  ZOB;  Wettem  Tranap. 
Co.  T.  Itarshall,  37  Barb.  G09;  Meigga  v. 
Mvigga,  15  Hun,  453;  Soifus  t.  £or*rett,  20 
Wend.  267,  32  Am.  Dec.  541 ;  EdMxiria  t. 
Dooley,  120  N.  Y.  540,  24  N.  E.  827;  Mo- 
Uahon  t.  Sloan,  12  Fa.  220,  61  Am.  Dec 

eoi. 

Where  fta  t^nt  oa  %  pKrt}r  to  »  gambliDg 
transacticm  loeee  hU  principal'!  mon^ 
tiierein,  the  principal,  in  those  jurisdictions 
permitting  money  loat  on  ft  wager  to  be  re- 
covered by  the  loser  from  the  winner,  may 
recorer  from  the  latter  the  ajDooint  to  loet. 

1  Am.  &,  Eng.  Enc.  Law,  p.  1177;  Ua*on 
T.  Waitn,  17  Mass.  560;  Cnuasidwre  t.  Beers, 
t  Keyes,  IBH;  Allen  v.  Watson,  £  Hill  L. 
SIO. 

The  fact  of  the  liajbility  of  the  agent  to 
the  principal  for  his  wrongful  act  is  no  de- 
fenee  to  the  principal's  action  against  the 
third  party. 

Bertholf  v.  QuinUm,  6S  111.  297. 

tfr.  J«mea  H.  HaCUlIaa,  for  reepond- 

Brokers  who  knowingly  make  contracts 
that  are  void  and  iUegitl  aa  against  public 
policy,  and  advance  money  on  account  of 
them,  cannot  recover  it. 

Harves  v.  Uerrill,  ISO  Mass.  1,  6  L.  R.  A. 
400.  22  N.  E,  49. 

When  one  is  privy  to  the  unlawful  designs 
of  the  parties,  and  brings  them  together,  and 
furthers  thfir  unlawful  purpose,  he  is  par- 
tiecpa  eriminia,  and  cannot  reoover  for  serv- 
ices rendered  or  loasea  incurred  on  behalf  of 
either  in  forwarding  the  transaction. 

Irwin  V.  Willie,  110  U.  S.  4B9,  28  L.  ed. 
£25,  4  Sup.  Ct.  Rep.  IGO;  Embrey  v.  Jemi- 
jon,  131  U.  S.  336,  33  L.  ed.  172.  0  Bup.  Ct. 
Bep.  778 :  Kakn  v.  Walton,  46  Ohio  St  195. 
20  N.  E.  203. 

A  counterclaim  cannot  be  sustained  to  . 
cover  money  which  tie  defendant  alleges 
his  pleadings  to  have  been  advanced  by  him 
and  uxed  wiUi  his  concurrence  to  carry  on 
A  gambling  transaction. 

Biagina  v.  MeCrca.  116  U.  S.  671,  29  L. 
•d.  764,  6  Sup.  Ct.  Eep.  667. 

Whenever  the  elements  of  a  wagering  con- 
tract are  found  to  enter  into  a  ^ansaction, 
it  is  c(»ulemned  as  illegal. 

Barnard  v.  Baekhava,  62  Wis.  693,  6  N, 
W.  252,  9  N.  W.  695. 

Money  knowingly  lent  to  be  staked  on  the 
event  of  a  horse  race  cannot  be  recovered 
back. 

Ruckvian  *.  Br^an,  3  Denio,  340;  Traoy 
T.  Talmag«,  14  N.  Y.  182,  87  Am.  Dec  132. 

Bardeen,  J.,  delivered  the  opinion  of  the 

It  is  admitted  that  the  plaintiff  worked 
one  hundred  and  sixty-six  days  for  tie  de- 
fendant at  $1  per  day.  It  is  also  admitted 
63  L.  R.  A. 


by  plaintiff  that  during  that  tJms  he  person- 
illf  received  goods  and  suppliee  from  the 
'oiupany  amounting  to  S12.53,  and  that  the 
defendant  paid  his  railroad  fare  heme,  and 
for  other  expeneeH  amounting  to  $3.35.  The 
defendant  claims  to  be  entitled  to  an  addi- 
tional credit  of  $66.40,  arising  out  of  the  fol- 
'     ring  circumstancee :     The  defendant  kept 

upply  department  in  iU  camp,  under  the 
charge  of  one  Riley,  vrtio  wae  also  defend- 
ant's timekeeper  and  bookkeeper.  A  num- 
ber of  the  men  amused  themselves  playing 
poker.  A  banker  kept  account  of  the  game, 
and  at  the  end  of  eacn  game  he  would  report 
who  had  lost  and  won,  and  the  amount. 
There  was  no  money  in  liie  camp  with  which 
these  balances  could  be  liquidated,  so  it  was 
agreed  between  the  players  that  the  debta- 
sbould  be  paid  from  IJie  cajnp  store;  that  is, 
the  winner  could  go  to  the  store  and  get 
goods  to  the  amount  he  had  won,  and  have  it 
charged  to  the  loser.  Instead  of  drawing 
goods  at  the  end  of  each  gB.me  and  squaring 
accounts,  the  banker,  in  the  presence  of  eai*. 
player,  would  report  the  debts  and  credits 

Riley,  who  kept  a  private  memorandiun 


ey  would  give  it  to  him  from  the  company's 
^>ods,  and  charge  it  to  some  person  against 
whom  there  was  a  ddit;  and,  if  the  amount 
drawn  was  greetor  than  the  debt  against  any 
one  loser,  it  would  be  distri butted  among 
several,  and  would  then  be  entered  on  the 
company's  books  aa  goods  obtained  by  the 
neveral  losers.  This  arrangement  was  made 
between  the  men  and  Riley  before  the  games 
commenced  in.  the  fall,  and  was  also  known 
to  the  foreman  of  the  cajnp.  During  the 
winter  there  was  charged  against  plaintiff 
on  store  account  $81.38.  Of  this  amount, 
$12.53  was  taken  by  plaintiff  for  his  person- 
al use,  and  S7.40  was  delivered  to  winners 
on  the  personal  order  of  plaintiff.  The  re- 
mainder was  for  goods  turned  over  to  the  va- 
rious winners  pursuant  to  the  original  agree- 
ment at  various  times  during  the  winter, 
and  without  any  express  direction  from 
plaintiff.  Ril^  was  one  of  the  gamblers, 
and.  as  ag^t  for  the  defendant,  assented  to 
the  arrangemeDts  before  stated.  The  effect 
of  this  agreement  was  that  defendant,  by 
Riley,  stood  as  banker  for  each  man  to  the 
amount  of  wages  earned,  and  agreed  to  turn 
the  same  over,  or  such  portion  as  was  lost, 
to  the  winners  at  the  games.  This  was  to 
be  done  pursuant  to  the  arrangement  made 
between  the  men  and  Riley  t>efore  the  gamea 
were  commenced.  The  trial  court  held  that 
this  agreement  was  illegal  and  void,  aa  be- 
ing promotive  of  gambling,  and  gave  no  au- 
thority to  Riley  to  deliver  goods  to  winners 
and  charge  them  to  the  loser;  that,  when 
the  men  were  present  and  got  the  goods  them- 
selves, they  were  properly  chargeable  to 
them,  regardless  of  what  they  did  with 
them.  Upon  this  theory  the  plaintiff  was 
held  chargeable  with  the  goods  to  the 
amount  of  $7.40,  which  were  turned  over  to 
winners  in  his  presence  and  under  his  direc- 
tion. The  decision  of  the  trial  court  seems 
to  have  been  founded  upon  a  correct  appre- 
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cUtion  of  our  statutes  ccmdemning  gMnbling. 
>nd  all  agrecmentd  and  trH-nsoctiuiu  based 
thereon  or  growing  out  of  the  same.  These 
■tatutea  are  HufGcienlly  referred  to  and  dia- 
ouKsed  by  the  present  Chief  Justice  in  the 
opinion  written  in  Stoddard  v.  Burt,  75  Wis.- 
107,  43  N.  W.  737.  Note  also  Schoenbery 
V.  Adler,  lOB  Wia.  84S,  81  N.  W.  1055.  The 
whole  scheme  wm  illegal,  void,  and  contrary 
to  the  statulea  and  to  public  policy  as  well. 
The  plan  of  operations  was  known  la  de- 
fendant's foreman,  and  carried  on  with  hi? 
knowledge  and  acquiescence.  Except  for 
the  agreement  as  to  delivery  of  goods  and 
the  plan  of  shifting  credits,  it  is  not  at  nil 
likely  that  the  games  would  have  been  con- 
tinued. We  are  entirely  satiefled  with  the 
conclusion  of  the  trial  court,  and  must  there- 
fore aAirm  the  judgment.  The  court  found 
that  plaintiff's  wages  amounted  to  $166,  and 
tliat  his  total  d^t«  were  123.33,  and  directed 
Judoiment  for  $130.67,— a  mistake  of  $6 
a^inat  plaintiff.  Judgment  was  entered  as 
directed,  and  the  mistake,  not  being  preju- 
dicial to  defendant,  affords  no  ground  for 
complaint  on  ite  pa^-t. 

The  judgment  U  a^rmei. 


Anna  BAU&f,  Respt., 
Simon  H.  BAUM  ct  al.,  Apptt. 


An    oral    Kcreement    bcliri 

■  nd  ^Ife  to  aepitriite  and  live  apart, 

upon  cousldentlon  that  be  lupporii  her  and 
the  children  and  absolulelf  asslgni  to  her  In- 
s'jrauce  policies  an  bis  life,  Is  void  as  agalnat 

>aal([DnieDt  ol  the  policies. 


(FebruarT  1 


llMl.) 


il  of  the  Circuit  Court  for  Milwaukee 
County  in  favor  of  plaintift  in  an  action 
brought  to  establish  title  to  certain  life  in- 
surance policies.     Reverted. 

Statement  by   Bardeen,   J.: 

A  demurrer  to  the  complaint  on  tlie  ground 
that  the  plaintiff  has  no  legal  capacity  to 
sue,  and  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  was 
overruled.  The  complaint  is  quite  lengthy, 
and  contains  very  much  irrelevant  and  re- 
•  dundant  matter.  Excluding  the  rubbish, 
the  alleged  cause  of  action  may  be  briefly 
stated  as  follows:  Plaintiff  and  defendant 
are  husband  and  wife,  and  have  three  chil- 
dren under  age.     For  more  than  two  yeara 

KOTi. — As  to  valldltj  of  separation  agre 
ments  between  husband  and  wife,  see  earlli 
cases  In  tbls  aeries  as  follows :  Winn  v.  Bai. 
fold  (UasB.)  I  L.  R.  A.  012,  and  note;  Clark  v. 
roadlck  {N.  Y.)  e  L.  R.  A,  132,  and  «  '  ~ 
iDsha  V.  Oalnsha  (N.  T.)  8  L.  R.  A.  < 
note;  Blaok  v.  Nohl  (Mo.)  18  L.  R.  A.  1 
BenilerBan   v.   Henderson    (Or.>    48   I 


.  and  neglected  to  provide  for  his  family, 
and  platutilT  had  det«rmined  to  begin  an 
actiou  for  divorce.  About  the  1st  of  Sep- 
tember, 1897,  the  plaintiff  and  defenilaut 
agreed  to  live  separate  and  apart,  and  the 
defendant  thereupon  agreed  to  contribute 
sulficient  money  to  support  his  family,  and 
to  make  an, absolute  and  unconditional  as- 
lignment  to  plsintiff  of  two  policies  of  in- 
lUrance  on  hit  life  in  the  Northwestern 
Mutual  Life  Insurance  Company,  which 
policies  weie  clear  of  all  claims  e:ccept  a 
loan  of  $835-  fioiii  the  company  to  the  de- 
fendant.    Defendant  also  agreed  to  pay  the 

'   Tns  on  said  policies  and  keep  them  in 

Relying  upon  said  agreements, 
plaintiff  refrained  from  commencing  an  ac- 
tion for  divorce.  The  policies  of  insurance 
were  held  by  the  company  as  security. 
About  October,  1897,  the  plaintitf  was  in- 
formed by  defendant  and  by  an  agent  of  tha 
company  that  assignments  had  been  exe- 
cuted. Defendant  failed  to  contribut* 
>y  to  support  his  family  and  pay  the 
premiums  on  said  policies.  Plaintitf  fear- 
ing that  defendant  would  not  pay  the  inter- 
est on  his  loan,  and  Buppoiting  that  the  as- 
signment to  her  of  said  policies  was  abso- 
lute, in  February,  18EKI,  raised  the  money 
and  paid  the  loan  to  the  company,  then 
amounting  to  $1,029.93.  The  policies  and 
assignments  were  delivered  to  her,  and  then 
she  learned  that  defendant  had  resen-ed  the 
power  to  make  choice  of  any  tontine  options 
granted  under  the  Conditions  of  said 
policies,  and  personally  to  receive  the  bene- 
fits therefrom,  without  the  consent  of  the 
assignee;  and,  in  case  of  the  latter's  death 
before  said  policies  became  due.  the  pro- 
ceeds were  to  become  payable  to  defendant's 
representatives  or  assigns.  Upon  receiving 
this  information  she  notified  the  company 
of  the  interest  she  claimed  in  the  policiw 
under  her  agreement  with  her  buslHUid. 
Thereafter  she  demanded  of  the  defendant 
that  he  carry  out  his  said  agreement  and 
make  an  ahnolute  and  unoonditional  assign- 
ment of  said  policies,  which  he  has  refused 
to  do.  She  paid  premiums  on  said  policies 
amounting  to  $78,90.  She  brings  this  ac- 
tion against  her  husband  and  the  insurance 
company,  and  asks  that  said  assignments  be 
adjudged  to  be  abBolut«  and  to  veat  the 
beneHcial  interest  In  said  polidea  in  her, 
and  that  the  company  be  required  to  l>ay 
her  all  sums  due  or  to  Itecome  dus  to  her. 
The  defendants  have  appealed. 

Mesari.  ToxBer,  Peue,  *  Tnraer,  for 
appellants: 

Voluntary  agreements  for  B^aratJon  be- 
tween husband  and  wife  are  void. 

Evan*  v.  Evans,  93  Ky.  610,  20  S.  W.  605; 
Sogen  v.  Rogert,  4  Paige,  616,  27  Am.  Dec 
84;  Morgam.  v.  Potter,  17  Hun,  403;  Oood- 
iKM  T.  Goodicin,  4  Day,  343 ;  Pitlow  v.  Wade, 
SI  Ark.  878 ;  Van  Order  t.  Tan  Order,  S 
Hun,  31S;  Kelleg  t.  Cote,  18  Hun,  472; 
Wilson  v.  Wilson,  1  H.  L.  Cas.  638 ;  OiOert 
r.  Gilbert,  S  Uis&  565,  20  N.  Y.  Supp.  SO; 


IfOl. 


Bauh  y.  Bach. 


SSt 


Swilier  v.  SiciUer,  26  Qratt.  674;  OoUmt 
V.  CoUina,  62  N.  C.  (Phill.  Bq.)  153,  93  Am. 
Dec.  eOtS;  Beach  v.  Beaah,  2  Hill,  260,  38 
Am.  Dec.  584;  Butllar  v.  Butllar,  ST  N.  J. 
Eq.  046,  38  Atl.  300,  42  Atl.  756;  Miller  t. 
Miller,  1  N.  J.  Eq.  391;  Aspinioali  T.  Aapitt- 
«ca/j,  49  N.  J.  Bq.  302,  24  Atl.  926;  Rolette 
V.  Rulette,.  I  VinBKg  (Wis.)  370,  40  Am. 
Dec.  782. 

A  contract  between  hUBbttnd  and  wifs 
pending  divorce  proceedings  w  void. 

Spedi  V.  Davsnion,  7  Mo.  App.  166;  "Wilde 
w.  Wilde,  37  Neb.  S91,  56  N.  W.  724;  BeHen 
«.  ifun^er,  5  Minn.  211,  Gil.  169,  SO  Am. 
Dec.  407;  Mwikenburg  v.  Hotter,  29  Ind. 
139,  92  Am.  Dec.  343. 

A  mutual  agreement  between  hugband  and 
wife  as  to  their  property,  by  which  each  re- 
leases everything  to  the  other,  is   void. 

Leach  V.  Leach.  66  Wis.  284,  26  N.  W. 
754 ;  Wtttw  V.  Wilber,  62  Wis.  298,  9  N.  W. 
163;  ie  SauJnier  v,  Krveger,  85  Wis.  214, 
54  N.  W.  774;  Hunger  v.  Perkins.  62  Wis. 
£04,  22  N.  W.  611 ;  Elmeniarf  v.  Loeku:ood, 
87  N.  Y.  322;  Morton  y.  Noble,  57  111.  176, 
11  Am.  Rep.  7 ;  Moore  v.  New  York,  8  N.  Y. 
110,  59  Am.  Dec.  473. 

Marriage  ia  more  than  a  mere  civil  con- 
tract; it  la  a  matter  of  state  concern;  and, 
when  the  relation  ia  created,  it  cannot  be 
dissolved  by  agreement  of  parties. 

Beach,  Modern  Taw  of  Cmitracts,  1644; 
Whitnev  V.  Whitney,  16  Misc.  72,  36  N.  Y. 
Supp.  891;  Hungerford  v.  Bungerford,  18 
App.  Div.  614.  44  N.  Y.  Supp.  075;  Poillon 
T.  PotlJon,  29  Misc.  666,  61  N.  Y.  Supp.  582; 
Simpaon  v.  Bimpton.  4  Dana,  140;  8toke$ 
V.  Anderaon,  118  Ind.  533,  4  L.  R.  A.  313, 
SI  N.  E.  331  i  Everhart  v.  Puekett,  73  Ind. 
409;  Bend^aon  v.  Henderaon,  37  Or.  141, 
48  L.  R.  A.  766,  60  Pac.  597,  61  Fac.  136; 
Friedman  v.  Bierman,  43  Hun,  387. 

Nothing  in  our  Bt^tutea  will  permit  a 
husband  and  wife  to  make  a  valid  contract 
«f  eeparation,  unless  such  a  contract  con- 
tains certain  element*  which  are  entirely 
lacking  in  the  case  at  bar. 

Belnte  v.  Prancisima,  2  Bland,  Ch.  644, 
20  Am.  Dec.  402;  8u>iti:er  v.  Bicitzer,  20 
Gratt.  574;  Jenne  v.  Marble.  37  Mich.  31»; 
Poillon  V.  Poillon.  49  App.  Div.  341,  63  N. 
Y.  Supp.  301 ;  Wilson  v.  Wilaon,  1  a  L. 
Cb9.  538. 

Tliere  ia  a  lack  of  consideration  in  that 
the  contract  (1)  does  not  release  the  wife's 
inchoate  right  of  dower  and  diatribution ; 
(2)  there  ia  no  indemnity  l^  dther  husband 
or  wife  to  releaae  each  other  from  any  ob- 
ligation. 

Stcitner  t.  Switzer,  26  Qratt.  B74;  Par- 
ham  V,  Parham,  6  Humph.  296;  Diltinger's 
Appeal.  35  Pa,  361 ;  Cropsey  v.  McKinney, 
30  Barb.  47 ;  Poillon  v.  Poillon,  29  Misc. 
flOfl,  61  N.  Y,  Supp.  S82;  Oreenleaf  v.  BUikf- 
man,  25  Misc.  504,  66  N.  Y.  Supp.  76; 
Daniels  v.  Benedict,  38  C,  C.  A.  502,  97  Fed. 
367;  Bowera  v.  Hutchinson,  67  Ark.  15,  53 
fi.  W.  309;  Foater  v.  Foater.  5  Hun,  557; 
Ifahon  T.  Smith,  60  How.  Pr.  385;  Jf'A'«n- 
•HHt  V.  Phillips,  6  Whart  571.  37  Am.  Dec. 
438;  MarTow  v.  Marlow,  77  111.  633;  Bead 
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T.  Oonnon,  3  Daly,  416;  Walker  v.  Walker, 
9  Wall.  743,  tub  nam.  Walker  v.  Beal.  10  L. 
ed.  814;  Foa  v.  Davia,  113  Mass.  265,  IB 
Am.  Jtep.  476;  Qriffm  v.  Banks.  37  N.  Y. 
621;  Oarion  v.  Afurray,  3  Paige,  483;  Beyer 
r.  Burger,  HolTm.  Ch.  1. 

Courts  of  equity  will  not  enforce  mere 
voluntary  agreements  unsupported  by  any 
consideration,  either  in  favor  of  the  wife 
against  t^e  husband,  or  in  bis  favor  againat 
the  wife. 

Reade  v.  lAvingaton,  3  Johns.  Ch.  481.  8 
Am,  Dec.  520;  2  Story,  Eq.  980-1337; 
Boughton  v.  Milbum,  54  Wis.  554,  11  N. 
W.  517,  12  N.  W.  23;  Lippg  v.  Maaonhei- 
mer,  9  Md.  310;  GaUtaha  v.  Oalwsha,  138  N. 
Y.  272,  33  N.  E.  1062;  WiUon  v.  Wilson,  1 
H.  L.  Cas.  638;  Head  v.  Head,  3  Atk.  647; 
Seeling  v.  Orawlrif,  2  Vern.  386;  An^ier  v. 
Angier.  3ilb.  Eq.  Rep.  152;  Wonali  v, 
Jacob.  3  Meriv.  268;  Btephena  v.  Olive.  2 
Bro.  Ch.  90;  Bobba  v.  Hull.  1  Cox,  Ch.  Cas. 
445;  Jforev.  Freeman,  Bunbuiy,  205;  Bate- 
man  V.  Boaa,  1  Dow,  P.  C.  235 ;  Roa  v.  Wil- 
loughby,  10  Price,  2;  Nvnn  v.  Wilsmore,  B 
T.  R.  521 ;  Elu-orlhy  v.  Bird,  2  Sim.  A  Stu. 
372;  Logan  v.  Birkelt,  1  Myl.  4  K.  220; 
C^ough  V.  Lambert,  10  Sim.  174;  WelUaley 
V.  Wellealey,  10  Sim.  256;  Prampton  v. 
Frampton.  i  Beav.  287;  Jones  v.  Waite,  9 
Clark  &  F.  101. 

The  contract  is  void  because  the  husband 
contracted  to  do  something  which  in  law 
be  was  bound  to  do. 

Merrill  v.  Pcaslee.  146  Mass.  460,  10  N. 
E.  271;  Fuller  v.  Lumlcrt,  78  Me.  325.  S 
Atl.  183 ;  Eimpaon  v.  Bimpsfn,  4  Dana,  140 ; 
Miller  v.  Miller,  78  Iowa,  177.  35  N.  W.  464. 
42  N.  W.  641 ;  Gopeland  v.  Boae,  9  Bait. 
223,  40  Am.  Rep.  89. 

The  contract  before  the  court  ia  not  an 
agreement  complete,  an  executed  contract, 
but  an  executory  contract,  and  will  not  be 
upheld  by  the  courts. 

Whitnev  v.  Whitney.  15  Miac.  72.  36  N. 
Y.  Supp.  891 ;  Poillon  v.  Poillon.  29  Misc. 
660.  61  N.  Y.  Supp.  582;  Rolette  v.  Ifolette, 
1  Pinney  (Wia.)  370,  40  Am.  Dec.  782; 
Boughton  v.  Milbum,  64  Wis.  554.  11  N. 
W.  517,  12  N.  W.  23:  Wilson  v,  Wilson.  1 
H.  L.  Cas.  538 ;  Hughes  v.  Cuming,  36  App. 
Div.  302,  55  N.  Y,  Siipp.  256;  .^un^er^orJ  v. 
Bungerford,  16  App.  Div.  612,  44  N.  Y. 
Supp.  973;  1  Bishop,  Marr.  k  Div.  619,  }f 
635-837;  Tallinger  v.  Mandeville,  48  Hun, 
152.  Affirmed  in  113  N.  Y.  427.  21  N.  E.  125; 
Oilbert  V.  Oilbert.  6  Misc.  566,  26  N.  Y. 
Supp.  30;  Peitit  v.  PettH,  107  N.  Y.  C77, 
14  N.  E.  500;  Galuaha  v.  GaUisha,  116  N. 
Y.  635,  6  L.  R.  A.  487,  22  N.  E.  1114;  Hen- 
derson V.  Bendi^aon,  37  Or.  141,  48  L.  B,  A. 
786,  eo  Pac.  597.  61  Pac.  136;  Boil  v.  Roll, 
51  Minn.  353,  53  N.  W.  710. 

This  contract  ia  void  under  i  2321,  it  be- 
ing an  oral  agreement,  which  should  have 
been  in  writing. 

Rogers  v.  Rogers,  4  Paige,  616.  27  Am, 
Dec.  84;  Beach,  Modem  I^w  of  Contracts, 
901. 

Messrs.  Bloodsood,  Kenaser,  A 
Bloodsood  for  reapondent.   (     iM\<j\i' 
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Bardeem,  J.,  Slivered  tht  opinion  of  tbe 

Counsel  for  the  respondent  hkve  relieved 
ua  of  any  doubt  «e  to  the  ultimate  pur- 
pose of  this  action.  In  their  brief  they 
•ay:  "This  is  an  action  to  reform  a  con- 
tract already  made  so  that  it  will  express 
the  true  meaning  and  intent  of  tbe  parties, 
which,  br  miblfike  and  inadvertence,  it 
failed  to  do."  The  contract  set  out  in 
complaint  is  an  oral  one  between  wife  and 
huBoand,  to  live  separate  and  apart.  He 
wife  agrees  to  nothing  beyond  the  mere  fart 
of  separation.  Ab  a  part  of  said  agreement, 
the  husband  agrees  to  contribute  money  for 
the  support  of  bis  wife  and  children.  This 
li«  was  legally  bound  to  do  without  any 
agreement.  Another  part  of  the  husband's 
agreement  was  to  make  an  absolute  and  un- 
conditional assignment  of  cert&in  insurance 
Klicies  on  his  life.  This,  it  appears,  be 
s  failed  to  do,  and  it  is  this  part  of  tbe 
agreement  which  is  sought  to  be  enforced  in 
thig  action.  Although  not  distinctly  so  al- 
leged, the  plain  inference  is  that  tbe  parties 
were  then  living  together  as  man  and  wife, 
nie  question  is  fairly  presented  for  the  first 
time  in  this  court  whether,  under  the  cfr- 
cumstances  stated,  an  oral  contract  between 
husband  and  wife,  without  the  intervention 
ot  a  trustee,  to  separate  and  live  apart,  will 
be  enforced.  An  attempt  is  made  to  sepa- 
rate the  agreement  to  assign  tbe  insurance 
policies  from  the  other  branches  of  the  con- 
tract; the  theory  being  that  because  Bev. 
Stat.  1B98,  I  2347,  permits  a  husband  to  as- 
sign a  policy  of  insurance  to  his  wife,  the 
Imperfect  execution  of  such  assignment  may 
be  enforced  in  a  suit  by  the  wife.  This 
statute,  however,  has  no  application  to  the 
question.  We  must  go  back  to  the  original 
contract.  On  tbe  one  side,  the  wife's  only 
agreement  Is  to  separate  and  live  apart  from 
her  husband.  In  consideration  thereof  tbe 
husband  agreea  to  contribute  to  her  support 
and  the  support  of  their  children,  and  to  as- 
sign the  insursjice  policies  by  an  absolute 
assignment.  Pe  fails  to  carry  out  this 
agreement.  Will  it  be  enforced!  In  op- 
position to  itd  enforcement  it  in  said  that 
it  is  without  consideration  and  is  void  as 
against  public  policy.  No  similar  question 
has  been  decisively  considered  by  this  court. 
The  nearest  approach  to  it  is  the  case  of 
RoUtte  V.  Rotcite.  1  Pinney  (Wis.)  370, 
40  Am.  Dec.  7S2,  which  was  an  action 
brought  by  the  husband  against  bis  wife 
and  the  trustee  mutually  choaen.  to  set 
aside  tbe  deed  of  separation,  and  a  bond  and 
mortgage  to  secure  it  given  by  the  husband 
to  the  trustee.  The  latter  contained  pro- 
visions requiring  the  husband  to  pay  the 
wife  an  annuity  quarterly,  Tbe  husband 
claimed  that  the  deed.  bond,  and  mortgage 
were  without  any  sufficient  consideration, 
and  were  void  as  being  contrary  to  the  pol- 
icy of  the  law  in  relation  to  marriage,  and 
against  the  interest,  order,  and  happiness  of 
society.  The  complaint  showed  that  the 
parties  had  been  livin;;  apart  for  some  time 
when  the  deed  and  other  papers  were  exe- 
cuted. In  discussing  the  situation  the  court 
fi3  L.  R.  A. 


used  the  following  language:  "TTie  deed 
herein  set  forth  is  not  a  deed  for  the  s^M- 
ration  of  the  plaintiff  ajid  his  wife,  and 
which,  as  such,  would  have  been  obnoiiooa 
to  many  of  the  authorities  cited  by  th* 
counsel  for  tbe  complainant,  but  is  a  deed 
for  the  separate  maintenance  of  the  wife, 
made  and  entered  into  many  years  after  tho 
separation  had  talcen  place."  The  ulti- 
mate conclusion  was  that  deeds  of  thia 
Idnd  were  allowable,  and  would  be  sustained 
by  the  court.  This  decision  simply  goes  to 
the  extent  of  holding  that  after  a  separa- 
tion has  taken  place  the  court  wiU  uphtdd 
a  written  agreement  of  separation,  and  for 
the  wife's  support,  when  made  through  the 
interventicMt  of  a  trustee. 

When  we  come  to  consider  the  literature 
on  this  subject  and  review  the  multitude 
of  cases  in  which  it  has  been  considered,  wo 
are  struck  at  once  with  the  lack  of  harmonT 
of  opinion,  and  with  the  diversity  ot  deci- 
sions.  This  may  be  accounted  for  in  k 
measure  by  tbe  want  of  uniformity  in  th«- 
laws  r^ulating  the  marriage  status.  In 
England  the  unwritten  law  did  not  permit 
the  courts  to  dissolve  a  marriage  or  separate 
the  parties  on  their  consent,  or  t^  confes- 
sion of  one  of  them.  An  act  ot  Parliament 
mrefully  pointed  out  for  what  causes  sepa- 
rations might  judicially  be  permitted.  Yet, 
by  what  Mr.  Bishop  terms  as  "one  of  tbe 
most  marvelous  judicial  somersaults  ever 
witnessed  in  any  country,"  the  Rnglish 
courts  now  permit  the  parties  to  mutually 
agree  to  a  separation  either  identical  witA 
or  differing  from  tbe  judicial  one,  as  thqr 
may  prefer,  proceeding  on  a  eanse  which  tha 
law  allows  or  forbids,  or  on  no  cau:^,  and 
will  enforce  specific  performance.  1  Bishop, 
Marr.  ft  Div.  SI  1263,  1264.  The  binding 
nature  of  this  sort  of  bai^^n  seems  to  have' 
been  placed  upon  the  ground  that  tbe  taw 
gave  tbe  wife  the  power  to  bring,  to  defend, 
and  to  settle  divorce  suits,  and  therefore- 
she  can  make  an  agreement  whereby  such  a 
suit  is  avoided.  This  seems  to  be  in  utter 
defiance  of  the  law  which  has  existed  from 
the  earliest  times,  forbidding  the  court*, 
from  upholding  or  sanctioning  separaUon, 
in  pais  or  in  court,  except  upon  proof  of 
grounds  legally  defined  and  declared  suffi- 
cient. This  change  of  law  Is  justified  upon 
the  ground  that  public  opinion  had  changed 
as  to  the  question  of  public  policy  involved, 
and  which  was  by  the  judges  considered  a 
sufficient  justification  for  them  to  change 
the  law,  Besant  v.  TPoorf,  L.  R.  12  Ch.  Div, 
S05-620.  In  this  country  such  a  complete 
overturning  of  settled  rules  can  never  be 
justified,  except  in  obedience  to  l^islative 
ctment.  Our  ideas  of  "public  policy" 
such  as  may  be  gathered  from  the  Con- 
stitution snd  tbe  laws,  and  tbe  course  of  ad- 
ministration and  decision.  When  the  will 
of  the  people  has  become  crystallized  into 
legislative  enactment,  and  a  given  subject 
'  ;  been  surrounded  by  regulations,  limits- 
ns,  and  restrictions,  tbe  courts  are  bound 
consider  them  as  indicating  a  deflnlt* 
policy,  and  to  yield  obedience  thereto.  In 
the  practical  administration  of  justice  th» 
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•zpreascd  will  of  th«  people  overridea  and 
contToh  tiie  individual  opinione  of  judgei, 
Hid  finds  expreMion  in  dedBions  in  har- 
mony therewith.  Any  other  coume  would 
be  revolubiottai;  and  in  opposition  to  the 
spirit  of  our  form  of  government.     In  the 


_  ving  credit  or  weight  to  «  judicial  ded- 
■ion  thereunder,  it  becomes  quite  essential 
to  ascertain  the  legislative  policy  which 
finds  expression  in  the  laws  enacted.  Kence 
the  citation  of  decisions  from  another  state 
is  of  no  helpful  value  unless  it  can  be  said 
tba^  its  legal  policy  is  in  harmony  with 
■our  own.  In  England  in  former  times,  and 
in  most  of  the  states,  as  well  as  our  own, 
the  doctrine  is  recognized  that  tljere  are  al- 
ways three  parties  to  a  marriage  contract, — 
the  husband,  the  wife,  and  the  state.  The 
reason  is  that  the  state  has  a  special  interest 
in  each  individual  marriage,  and  permits 
its  dissolution  only  in  those  circumstances 
and  cases  wherein  it  deems  the  public  Inter- 
««t  will  not  be  thereby  impaired.  1  Bishop, 
Marr.  *  Div.  J  72.  By  reason  of  this  spe- 
cial interest,  stringent  laws  have  been  en- 
acted, prescribing  tlie  terms  and  conditions 
upon  which  a  marriage  may  be  consum- 
mated, and  regulating  with  equal  strictness 
the  means  and  grounds  of  its  dissolution. 
Prima  facie,  therefore,  each  particular  mar- 
riage is  beneficial  to  the  public,  each  di- 
vorce prejudicial.  From  this  arises  the 
rule  of  law  that  agreements  promotive  of 
marriage  are  valid,  and  those  in  aid  of  sepa' 
ration  and  divorce  are  void.  There  can 
never  be  a  divorce  by  agreement  or  consent 
of  parUes.  Without  dissent,  the  courts 
unite  in  condemning  all  applications  for  a 
dissolution  of  a  marriage  where  there  is  a 
suggestion  of  collusion.  In  harmony  with 
the  idea  that  circumstances  might  arise 
during  cohabitation  rendering  it  unlit  or  im- 
possible for  the  parties  to  continue  together 
in  the  close  relation  of  man  and  wife,  the 
legislature  has  seen  fit  to  mention  certain 
grounds  upon  which  a  separation  from  bed 
and  board  may  be  adjudged.  With  the 
wisdom  of  this  legislation  we  are  not  con- 
cerned. We  must  accept  it  as  the  will  of  the 
people,  and  administer  it  according  to  its 
spirit  and  letter.  The  fact  that  such  legis- 
lation is  to  be  found  on  our  statute  books 
la  a  strong  reason  for  saying  that  it  was  the 
legislaiive  purpose  that  only  such  separa- 
tion shall  be  recognized  as  has  received 
judicial  sanction.  It  being  universally  con- 
ceded that  an  absolute  divorce  will  not  be 
granted  upon  consent  or  agreement  of  the 
parties,  there  would  seem  to  be  equally  as 
strong  reason  for  holding  that  an  agree- 
ment for  separation,  which  is  the  equivalent 
of  a  limiteo  divorce,  should  not  he  recog- 
nized. In  other  words,  it  is  for  the  courts, 
and  not  the  parties,  to  determine  whetlier 
proper  grounds  for  a  separation  exist  or 
not.  To  uphold  such  ogreements  substi- 
tutes the  will  of  the  parties  for  the  judg- 
ment of  the  judicial  tribunal  established 
by  law  to  decide  such  questionii.  We  need 
not  turn  to  other  states  for  precedents.  The 
M  L.  K.  A. 


question  turns  upon  the  legal  policy  of  this 

state,  as  evidenced  by  legislative  enact- 
ments. An  agreement  for  voluntary  sepa- 
ration is  distinctly  agaiast  such  poll  17, 
and  for  that  reason  must  be  held  to  be  ab- 
solutely void.  The  agieement  in  question 
was  oral,  and  but  partially  executed.  The 
usual  form  of  such  barguins  is  by  a  deed  be- 
tween the  husband,  the  wife,  and  a.  third  per- 
son, acting  as  her  trustee.  1  Bishop,  Morr. 
ft  Div.  {  1286.  Wo  need  not  inquire  whether 
under  our  statute  the  intervention  of  a 
trustee  is  necessary  or  not.  Admitting,  as 
has  been  held  in  some  jurisdictions  (Dutton 
V.  Button,  30  Ind.  452),  that  a  parol  agree- 
ment fully  executed  would  be  recognized  in 
equity,  still  that  rule  does  not  apply  here. 
This  action  is  to  enforce  the  speciBc  per- 
formance of  a  portion  of  the  original  agree- 
ment,— an  agreement  having  no  considera- 
tioo,  so  far  as  the  husband  is  concerned,  fur- 
ther than  a  present  covenant  on  the  part 
of  the  wife  to  separate.  Such  an  agree- 
ment, we  must  hold,  is  contrary  to  the  legal 
policy  of  this  btate,  and  will  not  be  enforced. 
It  implied  a  direct  rennndation  of  stipu- 
lated duties, — a  dereliction  of  those  mutual 
offices  which  the  parties  are  not  at  liberty 
to  desert  by  agreement  between  themselves. 
It  substituted  the  wilt  of  the  parties  for  the 
judgment  of  the  court,  and  involved  the  as- 
sumption of  a  false  character  in  both  par- 
ties, contraiy  to  the  marriage  contract  and 
subversive  of  the  interests  of  society.  The 
reason  given  by  the  chancellor  in  Roffert  v. 
Bogere,  i  Paige,  618,  27  Am.  Deo.  84,'  meets 
our  approval,  when  applied  to  the  case  be- 
fore us.  When  an  agreement  has  been  made 
after  separation  in  such  a  way  that  it  may 
be  enforced,  as  in  the  Rolette  Case,  the  law 
tolerates  it,    but   will    not    regard    it    with 

The  assertion  that  this  fs  a  suit  regard- 
ing the  separate  property  of  the  wife  can- 
not be  recognized.  It  affirmatively  appears 
in  the  complaint  that  she  had  no  property, 
hut  was  dependent  upon  her  own  exertions 
and  the  help  of  relations.  It  is  to  make 
these  insurance  policies  a  part  of  her  sep- 
arate property  that  this  suit  is  brought.  To 
do  BO  she  must  revert  to  the  original  con- 
tract, which,  ss  we  have  seen,  has  no  bind- 
ing force. 

The  order  of  the  Girouit  Court  it  reversed, 
and  the  cause  is  remanded,  with  directions 
to  sustain  the  demurrer,  and  for  further  pro- 
ceedings according  to  law; 
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(108  Wla  530.) 
9  flreniBB  **lio.  after  eoBS- 


,n  rnltb  ot  master's  prr 

<ni.j  40  i^  &.  a.'tsi,  ■ 


WiSCONUN  Sdpricmb  Codxt. 


JAM.t 


the  eIbbs  IndlettlBg  tb«  oil  snpiilj  for  the 
PTlLader.  tbe  preseDcc  or  wblch  !■  Decesuirj 
for  biB  mtetj,  ■nd  recslrlDg  the  engineer'! 
PTomlse  to  fli  It.  leaves  the  tenaloal  station 
where  the  ehleld  can  be  procured,  and  pro- 
ceeds on  ■  trip.  tuowlDK  that  the  protulae  ha* 
not  been  and  cannot  be  fulfilled  until  tbe  le- 
tiini,  asiuine*  ibe  rlik  ot  Injurr  from  Itt  tb- 
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APPEAL  b7  defendant  frctm  •  judgment 
of  the  Superior  Court  for  Milwaukee 
County  in  favor  of  plaintiff  In  an  action 
brought  to  recover  dama^^  for  personal  in- 
juries  alleged  to  have  b«en  caused  hj  neg- 
ligence for  which  defendant  waa  responsi- 
ble.    Bever»«d. 

Statement  by  Mariball,  J. : 

Action  for  personal  injuries.  The  wrong 
complained  of  was  negligence  of  the  de- 
fendant in  failing  to  furniHh  plaintiff  a  rea- 
sonably safe  place  to  work.  Plaintiff  was 
a.  locomotive  Hreman.  Tbe  defect  in  hia 
working  plooe  waa  absence  of  a  metallic 
shield  commonly  placed  in  front  of  the  in- 
dicator glaaa  on  the  appliance  for  supplying 
the  steam  cylinders  of  the  engine  with  oil. 
The  appliance  was  located  conspicuously  in 
the  engine  cab  bo  that  the  occupants  thereof 
could  see  by  observation,  at  any  time  when 
tho  indicator  glass  wae  exposed  to  view, 
whether  it  was  supplied  with  oil  and  wheth- 
er oil  was  regularly  and  properly  flowing 
from  the  magazine  to  the  steam  cylinders. 
The  mechanism  of  the  appliance,  the  con- 
nections between  it  and  tiie  st«Ani  boiler, 
its  location  and  operation,  so  faj-  as  relates 
to  this  cose,  were  substantially  as  follows; 
There  waa  a  cylinder  about  5  inches  in  di- 
ameter and  6  inches  high,  aa  top  of  which 
was  a  small  expansion  chamber  about  11 
inches  high,  with  a  connection  between  the 
two.  In  the  bottom  of  the  cylinder  was  a 
connection  about  2  inches  in  length  fur- 
nished with  a  stopcock,  ho  that  when  the 
device,  by  meftns  of  such  connecti<ai,  was 
attached  to  the  boiler,  steam  could  be  made 
to  pass  through  such  connection  to  the  cyl- 
inder or  not,  it  being  governed  by  the  st^- 
cock.  The  passage  of  steam  into  the  cylin- 
der was  oeceRsary  to  the  operation  of  the 
device.  The  steam  creat«d  a  pressure  there- 
in equal  to  the  ^pressure  in  the  boiler.  In 
front  of  the  cylinde'  near  the  top  was  an 
aperture  for  charging  such  cylinder  with 
oil,  the  aperture  bwng  closed  by  a  plug^  At 
the  sides  of  the  cylinder  were  two  glass 
tubes,  each  about  ^  inch  in  diameteir  and 
Jl/j  inches  long,  connected  with  the  cylin- 
der substantially  in  the  manner  water  in- 
dicator glasnes  are  connected  with  a  steam 
boiler,  ouch  glass  tnbea  were  protected 
from  being  broken   by   force  from  without, 


subetancGS  imperiling  the  personal  safety 
ot  the  occupants  of  the  cab  waa  prevented, 
l^  uliields,  completely  encircling  ttiem,  con- 
eistinj!  of  metallic  strips  about  y^  erf  an 
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inch  wide,  placed  about  %  of  -an  itwb 
apart  and  ^  inch  from  the  glasa.  Whei» 
the  device  was  in  cweration  cril  paased 
froot  the  cylinder  ch-  oil  magazine  through 
tho  side  indicator  glasses  in  drops  in  read- 
ing the  st«am  cylindera.  B^  observing  the- 
side  glasses  one  could  readily  see  whether 
the  device  waa  operating  properly.  In  front 
of  the  oil  magazine  was  located  a  glass  tube 
about  4  inches  long  and  y^  inch  in  diameter, 
attached  to  and  connected  with  the  cylinder 
in  the  same  manner  as  a  steam  boiler  Indi- 
cator glass,  its  purpose  being  to  enable  aD 
observer  to  see  whether  the  cylinder  was 
supplied  with  oil  and  tlie  amount  thereof, 
as     before     stated.     There     was    commonly 

E laced  in  front  of  the  glass  a  metallic  plate 
eld  in  place  by  slots  into  which  the  ends 
were  inserted,  the  plate  being  bent  so  thai 
when  in  position  with  the  concave  aide 
towards  the  glass  it  would  pass  in  front 
thereof  about  one-haJf  way  around  on  each 
side  and  he  about  ^^  of  on  inch  iiom  the 
glass.  The  purpose  of  the  shield  waa  to 
protect  the  glass  from  force  from  without, 
and,  in  case  of  its  bursting  from  any  cause, 
to  prevent  pieces  thereof  or  other  subiitHn- 
ces  thereby  released  from  imperiling  the 
pei'sonal  safety  of  the  occupants  of  the  cab. 
There  was  no  way  of  observing  the  glass, 
to  determine  whether   the  device  was  sup- 

Elied  with  oil,  witliout  removing  the  shield 
y  the  band.  A  simple  movement  only  was 
necessary  for  that  purpose.  It  required 
but  an  instant  to  remove  the  shield  and  re- 
place it  after  taking  an  observation.  Tbe 
entire  length  of  the  device  waa  about  14 
inches.  It  was  attached  to  the  healer  at 
the  top  and  just  in  front  of  the  cylinder 
head,  the  point  of  attachment  bdng  about 
I  foot  above  the  head  of  a  person  of  plain- 
tiff's height  OS  he  stood  upright  on  the  cob 

On  the  occasion  of  plaintiff's  injury  thers 
was  no  shield  on  the  large  indicator  glasa. 
The  glas9  was  well  recognized  as  a  part 
liable  to  break  at  any  time,  and  liable  to 
stand  use  for  a  long  period  of  time  without 
brcsking,  though  the  probability  of  its 
breaking  with  dangerous  consequences  to  the 
occupants  of  the  cab  in  case  of  a  shield  not 
being  in  place  was  such  that  such  a  protec- 
tion was  recognized  as  required  by  reason- 
able prudence.  Plaintiff  was  fully  ac- 
quainted with  the  dangers  mentioned.  Hia 
knowiedRe  in  that  regard  was  exceptionally 
great.  He  had  had  some  eight  years'  ex- 
perience as  fireman  before  receiving  his  in- 
jury, during  which  time  he  had  known  of 
several  explosions  of  lubricator  glosses,  on 
one  of  which  occasions  he  rec^ved  a  per- 
sonal injury.  The  stock  of  shields  to  draw 
from  in  case  of  need  was  uaually  kept  id 
the  storeroom  at  the  roundhouse,  and  Uie 
only  way  the  engineer  hod  of  getting  one 
wa9  by  a  written  requisition.  The  course 
of  business  in  handling  a  locomotive  waa 
tor  the  engineer  in  charge  to  turn  it  over 
to  the  roundhouse  foreman  at  the  end  of 
his  trip  with  a  report  of  its  condition,  and 
'—  men  Ikimnan  to  tnm  it  over  to  the  e» 
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gLo««r  next  In  ordar  to  tkk*  it  out  in  prop- 
er condition  for  Morice.  On  tlia  ocoBBion 
material  to  this  cau  the  locomotive  wa« 
t&kok  out  with  plaintiS  aa  th«  fireman- 
There  naa  no  shield  mi  tbo  indicator  glass, 
and  had  not  been  for  sevaral  days.  He 
knew  about  5  o'clock  in  the  afternoon  that 
he  was  going  on  the  trip,  and  the  locomo- 
tive to  be  used,  being  informed  tbere<tf  by 
the  roundbouie  foreman.     He  had  never  be- 


from  the  roundhouse  foreman  aa  aforesaid, 
and  performed  aome  dutie«  in  and  around 
the  aame  in  respect  to  putting  it  in  order 
for  the  trip,  such  as  filling  the  lamps  and 
lodcing  after  the  supply  of  otl.  About  7:16 
p.  M.  he  boarded  the  engine  and  found  the 
engineer  there.  He  fillea  the  pump  lubrica- 
tor and  did  his  duties  in  respect  to  malcing 
ready  for  the  trip.  About  B  o'clock,  as  the 
engine  -was  backed  out  of  the  roundhouse, 
plaintiff  observed  that  the  front  indicator 
ihield,  before  mentioned,  was  not  in  place, 
and  informed  the  engineer  of  that  facL  Im- 
mediately thereafter  the  plaintiff  looked  in 
his  seat  box  to  find  a  shield,  and  failing  in 
that  be  reniiirked  to  the  engineer,  "You 
must  get  a  shield  for  this  lubricator,"  to 
which  the  engineer  replied,  "All  right,  I 
will  get  one."  By  reason  of  some  delay  in 
the  railway  serviue  tbe  engine  did  not  pro- 
ceed on  its  trip  till  about  two  hours  aft^r 
the  conversation  related  occurred,  during 
which  time  plaintiff  was  in  and  out  of  tbe 
cab  and  performed  his  duties  in  keeping  up 
tbe  fire  and  keeping  the  engine  ready  to 
start  as  soon  as  orders  were  received  to  do 
BO.  The  engineer,  in  the  meantime,  was 
out  of  the  cab  aome,  his  whereabouts  not 
being  all  of  the  time  known  to  plaintiff. 
The  engine  during  all  of  the  time  was  lo- 
cated a  considerable  distance  from  the 
roundhouse,  and  the  engineer  had  little  op- 
portunity to  obtain  a  shield  without  his 
movements  in  that  regard  being  brought  to 
plaintiff's  attention.  Plaintiff  testified 
that  after  the  conversation  with  the  enRi- 
ncer  he  paid  no  further  attention  to  wheth- 
er the  promise  to  obtain  a  shield  was  kept 
or  whether  there  was  a  shield  on  the  indi- 
cator glass.  There  was  evidence  to  the  ef- 
fect that  the  engineer  had  no  authority  to 
hire  or  discharge  his  fireman.  There  was 
no  evidence  as  to  the  duty  being  intrusted 
to  the  engineer  to  sec  that  the  shield  was 
kept  on  the  lubricator  glass.  PlnintilT  hod 
proc»pde<I  on  his  trip  about  50  niil&t,  and 
ai lived  at  Kewnskum  station  before  the  in- 
jury occurred.  At  such  station,  while  watt^ 
ing  for  a  train  to  pos^.  about  1  o'clock  a. 
M..  plaintiff  was  standing  beside  his  xcat 
box  eating  his  lunch,  when  the  lubricator 
glnss  burst  and  flying  pieces  of  glass  struck 
him  in  the  face  causing  him  to  involunta- 
rily move  backward  and  fall  out  of  the  cab 
to  tbe  ground,  striking  on  his  back,  there- 
by rweiving  severe  injuries.  Plaintiif  ad- 
mitted on  the  trial  that  he  had  previously 
testified  under  oath  that  he  knew  all  the 
time  the  condition  of  the  lubricator,  and 
that  liuch  te-timony  was  true.  There  was 
r..1  I„  R.  A. 


also  evidence  tending  to  establish  or  estab- 
lishing what  baa  been  related,  and  there 
was  other  evidence  up<m  which  it  waa 
claimed  by  plaintifT's  counsel  that  the  fail- 
ure to  have  the  shield  on  the  lubricator 
glass  rendered  plaintiff's  position  in  the  cab 
unreasonably  dangerous;  that  he  submitted 
to  such  danger  relying  on  the  promise  of 
the  en^neer,  nuide  at  the  time  the  engine 
left  the  roundhouse,  to  supply  a  shi^d  for 
the  glass;  and  that  up  to  the  timo  of  the 
accident  he  was  ignorant  of  the  engineer's 
failure  to  keep  such  promise. 

At  the  close  of  the  evidence  counsel  moved 
the  court  tar  the  directicm  of  a  verdict, 
which  motjon  was  denied.  The  caae  was 
then,  under  instructions  from  the  court, 
submitted  to  the  jury  for  a  special  verdict, 
with  substantially  the  following  result: 

( 1 )  Plaintiff  was  injured  by  on  eaplosico 
of  the  lubricator  on  defendant's  engine  De- 
cember 24,  1897. 

(2)  The  glass  was  not  protected  by  a 
shield  at  the  time  <d  the  accident. 

(3)  The  defendant  was  guilty  <rf  a  wont 
of  ordinary  care  in  oniitung  to  have  the 
shield  in  place. 

(4)  When  plaintiff  left  the  roundhouse  he 
informed  the  engineer  of  the  absence  of  the 

(5)  Thereupon  the  engineer  promised  to 
procure  a  shield. 

(6)  Such  prmnise  was  not  performed. 

(7)  PlaintilT  did  not  know  when  he  start- 
ed on  his  trip  that  no  shield  had  been 
placed  on  the  lubricator. 

(9)  He  continued  his  work  relying  <nt 
the  engineer's  promise. 

(10)  Hia  continuance,  relying  upon  the 
engineer's  promise,  was  not  for  a  longer 
time  than  an  ordinarilj'  prudent  person 
would  expect  the  engineer  would  need  to 
keep  his  promise  in. 

(11)  Tlie  danger  to  be  apprehended  from 
the  absence  of  the  shield  was  not  so  ob- 
vious, great,  immediate,  and  constant  that 
a  person  of  ordinary  care,  under  the  circum- 
stances, would  not  have  subjected  himself  to 

(13)  A  person  of  ordinary  care,  possess- 
ing the  knowledge  of  plaintiff  of  the  danger 
to  be  apprehended  from  an  unprotected  lu- 
bricator glass,  would  have  remained  on  the 
engine  under  the  circumstances. 

(14)  Plaintiff's  liver  was  displaced  as 
a  natural  and  direct  result  of  the  accident. 

(16)  Plaintiff  is  suffering  from  a  spinal- 
cord'  injury  as  a  direct  result  of  the  ai^i- 
dent. 

(16)  The  absence  of  a  shield  upwj  the  lu- 
bricator g1a.<is  was  the  proximate  cause  of 
plaintiff's  injury. 

(IT)  Plaintiff's  damages  are  measured  by 

$8,ooa. 

iTiidgment  was  rendered  in  plaintiff's  fa- 
vor in  accordance  with  the  verdict,  excep- 
tions being  saved  to  rulings  on  evidence  and 
other  rulings  upon  which  the  errors  as- 
signed on  this  appeal  and  discussed  in  the 
opinion  are  based. 
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Mr.  Edward  Bf.  Sjaev,  for  appellant: 

The  dags  of  caies  t«  which  liabilitf  at- 
tftcheH  upon  failure  to  fulfil  a  promise  to 
Tepaic  defects  secma  to  be  those  in  wliich 
the  Bervant  tliroiigli  inexperience  is  not  full^ 
aware  of  the  danger,  or  its  immiaence  or 
extent,  and  is  therefore  juatiflad  in  relfing 
upon  the  promise  of  the  master. 

The  class  to  which  liability  does  not  at- 
tach seems  to  be  made  up  of  those  cases 
where  the  servimt,  with  ample  eiparionce, 
knowleilge  of  the  machinerj,  full  knowledge 
of  the  dj.nger,  the  extent  of  it,  and  the  im- 
minence of  it,  continues  to  operate  the  dan- 
geroiu  machinerj',  expecting  to  so  operaU 
it  for  some  length  of  time,  after  a  promise 
ol  the  master  to  repair. 

The  cose  at  bar  fall*  within  the  second 
class  here  alluded  to. 

Shovxiltcr  y.  Fairbankt,  M.  A  Co.  99  Wis. 
378,  60  N.  W.  26T;  Uar»h  v.  Ckxckering, 
101  N.  Y.  396:  Corcoran  v.  iftluimtee  Oas- 
HgM  Co.  81  Wis.  IBl,  51  N.  E.  328;  Bor- 
■deu  V.  Daisy  RoUer  Mill  Co.  9B  Wis.  407, 
74  N,  W.  Bl ;  Haeen  v.  We»t  Superior  Lum- 
her  Co.  91  Wis.  208.  84  N.  W.  857;  Erd- 
mOR  V.  Illinois  Steel  Co.  Q5  Wis.  6,  OS  N. 
W.  B03;  Schuite  v.  C.  C.  Thompton  Lum- 
ber Co.  01  Wis.  628,  85  N.  W.  4B8;  Dough- 
■erty  v.  West  Superior  Iron  d  Bteel  Co.  88 
Wis,  343,  60  N.  W.  274;  ffoii  v.  Chicago, 
M.  d  St.  P.  R.  Co.  84  Wis.  590,  69  N.  W. 
352. 

The  promise  of  the  engineer  was  not  tJie 
promise  of  the  c<Hupan;. 

To  hold  that  a  servant  to  whom  is  as- 
signed no  duty  which  the  master  owes  to  a 
cosiervant  may  make  a  prctmise  to  perform 
a  duty  which  the  master  owes  to  that  co- 
servant,  and  to  make  such  promise  the 
baais  of  liability,  would  result  in  complete 
confusion. 

Ehmcke  v.  Porter,  46  Minn.  338,  47  N. 
W.  1066:  Brabbita  v.  Chicago  d  H.  W.  R. 
Co.  38  Wis,  289;  Rowland  v.  Milicaukee,  L. 
B.  d  W.  R.  Co.  54  Wis.  220,  11  N.  W.  629; 
Dityer  v.  Americon  Exp.  Co.  82  Wis.  307, 
52  N.  W.  304;  Cadden  v.  American  Steel 
Barge  Co.  88  Wis.  409,  60  N.  W.  800:  Barl- 
foid  V.  Northern  P.  R.  Co.  91  Wis.  374,  64 
N.  W.  1033;  Elochinski  v.  Shores  Lumber 
Co.  93  Wis.  417,  67  N.  W.  934. 

The  plaintiff  in  this  caae  and  the  engineer 
under  whom  he  was  working  at  the  time  of 
his  injury  were  fellow  servants. 

Ueasre.  Flah,  C^rj,  Vpliam,  A  BUlok 
also  for  appellant. 

Hfee»r».  Qii«rlea,  Spemoe,  A  Qnovles, 
for  respondent: 

-Yssiimptjon  of  risk  is  a  branch  of  con- 
tributory nes'iS*""^*!  ^"^  '8  governed  by  the 
principles  applicable  to  that  subject. 

Darcey  v.  Farmers'  Lumber  Co.  87  Wis. 
245.  58  N.  W.   382. 

In  view  of  the  tact  that  the  engine  had 
started  on  her  trip  out  of  the  round  house 
before  the  dincovery  of  the  defect,  and  in 
liew  of  the  immediate  pressing  duties  then 
required  of  the  fireman  to  prepare  the  en- 
sine  for  her  trip,  it  would  be  a  question  of 
fact  whether  plaintiff  was  guilty  of  negti- 
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ree  in  remaining  at  bis  post,  < 
made  no  protest. 

Mason  It  O.  R.  Co.  v.  Jockey.  43  C.  C.  A. 
228,  103  Fed.  205. 

Whether  plaintiff  was  justified  in  relying 
on  the  promise  to  repair  is  ordinarily  a 
question  of  fact  for  the  jury. 

Bough  V.  Texas  d  P.  R.  Co.  100  U.  S.  225, 
25  L.  ed.  017;  Ferritg  t.  Berlin  Mack. 
Works,  BO  Wis.  541,  63  N.  W.  234;  Mis- 
souri Furnace  Co.  v.  Abend,  107  111.  44,  47 
Am.  Rep.  425;  Ifetc  Jersey  tf  A".  ¥.  R.  Co. 
V.  Yonng.  1  C.  C.  A.  428,  1  U.  S-  App.  »6, 
49  Fed.  723. 

A  workman  might  in  commm  prudenca 
be  required  to  leave  a  ditch  or  work  of  that 
kind  to  avoid  a  peril  which,  as  a  fireman 
cm  a  locomotive,  he  ought  to  assume  in 
view  of  the  importance  of  the  service  and 
the  gravity  of  the  consequences  of  deserting 
his  engine,  and  perhaps  endangering  lives 
and  property. 

Thompson  v,  EermaTM,  47  Wis.  602,  32 
Am.  Rep.  784,  3  N.  W.  679. 

It  was  a  question  for  the  jury  to  deter- 
mine whether  the  defect  was  such  that  a 
man  of  ordinary  prudence  and  intelligence 
would  not  have  remained  upon  a  locomotive 
as  a  fireman  after  knowledgs  of  it.  That 
the  plaintiff  knew  of  the  defect  in  the 
appliance  was  not  under  the  circumstances, 
and  as  a  matter  of  law,  absolutely  conclu- 
sive of  negligence  on  his  part,  even  though 
there  had  l>een  no  assurance  from  tlie  de- 
fendant that  it   should  be  repaired. 

Nev!  Jersey  d  fl.  Y.  R.  Co.  \.  Totmg,  1 
C.  C.  A.  428,  I  U.  S.  App.  90,  49  Fed.  724; 
Lehigh  Valley  Coal  Co.  v.  Warrek,  29  C. 
C.  A.  540,  55  U.  S.  App.  437,  84  Fed.  866; 
MrFarlan  Carriage  Co.  v.  Potter,  153  Ind. 
lOT,  63  N.  E.  485;  Brotcnfleld  v.  Chicago,  R. 
I.  d  P.  K.  Co.  107  Iowa,  264,.77  N.  W.  1038; 
Union  Mfg.  Co.  v.  Morriasey,  40  Ohio  St. 
148,  48  Am.  Rep.  66B ;  Stephenson  v.  Dun- 
con,  T3  Wis.  404.  41  N.  W.  337 ;  Greene  v. 
Minneapolis  d  St.  L.  R.  Co.  31  Minn.  248, 
47  Am.  Rep.  786,  17  N.  W.  378. 

The  promise  of  the  euf^neer  bound  the 
company. 

The  defect  that  caused  the  injury  was 
not  in  the  nature  of  a  repair.  It  was  Uie 
ab^nce  of  an  appendage  which  the  rules  of 
the  master  required  to  be  used. 

If  the  engineer  had  the  authority  to  cause 
a  shield  to  be  placed  upon  the  lubricator, 
then  his  promise  to  the  plaintiff  to  have 
this  done  must  be  given  the  same  effect  as 
a  like  promise  made  by  the  defendant  it- 
self. 

Homestake  Min.  Co.  v.  Puflerton,  18  C. 
C.  A.  545,  30  U.  S.  App.  82,  89  Fed.  923: 
DeWs  Lumber  Co.  v.  Erickaon,  25  C.  C.  A. 
397,  46  U.  S.  App.  897.  80  Fed.  267 ;  Brab- 
bits  V.  Chicago  d  N.  W.  R.  Co.  38  Wis. 
298;  Bessea  v.  Chicago  d  S.  W.  R.  Co.  45 
Wis.  477;  ffein«  v.  Chicago  d  N.  W.  R.  Co. 
SB  Wis.  630,  17  N.  W.  420;  Belair  v.  Chi- 
cago  d  N.  W.  R.  Co.  43  Iowa,  682;  Louia- 
villt  d  X.  R.  Co.  V.  Emley,  02  Tenn.  215. 
21  S.  W.  326;  Oiilf.  C.  d  S.  F.  R.  Co.  v. 
Brentford.  70  Tex.  619,  16  S.  W.  681  i  Carf 
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Btett  Barge  Co.  S8  Wis. 
419,  60  N.  W.  BOO. 

ll>r«h»ll,  J^  delirered  the  opiniim  of 
'tiie  court: 

It  is  riKhtly  contended  by  »ppelluit'i 
ctHinsel,  ana  conceded  by  counsel  for  re- 
Bpondent,  that  usIesB  as  %  matter  irf  li.w, 
«fi  the  ovideuce^  the  eimne«i  stood  towards 
the  reepondent  in  tne  master's  place, 
charged  with  its  duty  to  furnish  him  a  rea' 
ataoLlj  safe  place  in  which  to  perform  his 
work,  as  regards  the  guarding  of  the  lubri- 
cator glass,  and  there  was  reasonable 
ffround  on  the  evidence  for  the  finding  that 
he  submitted  himself  to  the  risk  which  re- 
sulted in  his  injury  upon  the  faith  of  the 
-engineer's  promise  to  perform  that  duty, 
And  was  not  guilty  of  any  want  of  ordinary 
-care  In  so  doing,  the  judgment  is  wrong. 
The  jury  did  not  find  whether  the  engineer 
and  reepondent  were  fellow  Barrants  in  re- 
spect to  the  matter  stated.  Perhaps  no 
finding  was  necessary.  Probably  it  should 
be  said  that  the  evidence  bearing  on  the 
•ubject  is  undisputed,  and  that  Uie  infer- 
-«nces  that  may  reasonably  bo  drawn  there- 
from are  not  conflicting-  Yet,  just  how  the 
learned  court  reached  the  conclusion  that 
-the  relation  existed,  requisite  to  charge  de- 
fendant with  the  engineer's  promise^  does 
not  clearly  appear. 

Generally  speaking,  all  trainmen,  from 
■engineer  to  the  humblest  employee,  are  fel- 
low servants  and  only  such.  Bowland  T. 
Milicavkee,  L.  8.  d  W.  B.  Co.  04  Wis.  228, 
11  N-  W.  620;  Seine  v.  Chicago  &  N.  W. 
R.  Co.  58  Wis.  B25,  17  N.  W.  420;  Fowler 
•r.  Chicago  d  If.  W.  R.  Go.  81  Wis.  150,  21 
N.  W.  40;  Peaae  v.  Chicago  <t  N.  W.  B.  Co. 
-Al  Wis.  163,  20  N.  W.  SOS ;  South  Florida 
R.  Co.  T.  Price,  32  Fla.  46,  13  So.  636 ;  OMo 
-d  V.  B.  Co.  y.  Ti'ndall,  13  Ind.  368,  74  Am. 
Dec-  259;  Clifford  v.  Old  Colony  B.  Co. 
141  Uaas.  564,  0  N.  E-  761;  Elliott,  Rail- 
roads, i  1338.  To  take  the  situation  in 
question  out  of  that  general  rule  requires 
■evidence  to  the  effect  that  the  furnishing 
■of  the  guard  for  the  lubricator  glass  was 
not  only  the  duty  of  the  master, — a  duty 
distinct  from  those  minor  details  of  busi- 
ness which  may  be  Irft  to  servants,  as  such, 
-to  attend  to, — but  that  the  master  intrust- 
ed such  duty  to  the  engineer.  Where  the 
«Tiilcnce  is  to  that  elT^  as  before  indi- 
-cated,  does  not  clearly  appear.  It  may  be 
that  the  idea  of  the  trial  judge  was  that 
since  the  engineer  was  superior  in  grade  of 
service  to  his  fireman,  the  relation  of  maa- 
•ter  and  servant  existed  between  them.  But 
'that  is  not  the  test,  as  is  abundantly  shown 
4nr  the  adjiidicationB  of  this  court  above 
«iled.  Mere  rank  has  nothing  to  do  with 
the  question-  The  teat  is  the  nature  of  the 
act  in  which  the  persons  are  engaged.  Cad- 
■rfpti  V.  American  S(rel  Barge  Co.  88  Wis. 
400,  60  N.  W.  800;  Diryer  v.  American  E^. 
■Co.  82  Wis.  307,  52  N.  W.  304:  McHahon 
V.  Ida  Min.  Co.  SB  Wis.  308.  70  N.  W.  478. 
'tinilcr  that  rilie  a  foreman,  or  other  person 
superior  in  authority  and  responsible  to  an- 
■otner  as  master,  and  the  men  under  him, 
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ao  far  as  relates  to  the  work  in  which  they 
lire  jointJy  engaged,  though  in  different  ca- 
pacities and  though  such  foreman  or  other 
person  has  authority  to  bire  and  discharge 
such  men,  are  fellow  servants.  But  we  will 
not  pursue  this  subject  further  or  decide 
this  branch  of  this  case.  Some  attention 
has  been  given  t«  it  so  the  case  will  not 
be  referred  to  hereafter  as  holding  that  in 
such  a  situation  as  the  one  in  question  the 

SomisoT  must  be  regarded  as  standing  in 
e  place  of  the  master. 

We  may  now  proceed  to  the  next  and 
vital  point  in  the  case  on  the  assumption, 
for  the  purposes  of  the  decision,  tjiat  it  waa 
actionable  negligence  for  defendant  to  leave 
the  lubricator  glase  unguarded;  that  the 
duty  to  attend  to  that  matter  was  intrust- 
ed to  the  engineer;  that  as  the  engine  left 
the  engine  house  respondent  objected  to  con- 
tinuing in  defendant's  service  unless  it  waa 
attended  to,  and  that  the  engineer  then 
promised  to  do  so. 

Now  it  is  claimed  by  counsel  for  appel- 
lant, and  conceded  by  respondent's  counsel, 
as  is  the  law,  that  if  an  unployee  objects  t« 
continuing  in  the  service  of  his  master  be- 
cause of  some  danger  attending  the  same 
which  it  is  the  duty  of  the  latter  to  remedy, 
he  may,  relying  upon  the  master's  promise 
to  perform  that  duty,  remain  in  such  serv- 
ice for  such  reasonable  length  of  timeasmay 
be  required  for  that  purpose,  it  the  danger 
be  not  BO  obvious  and  immediate  that  from 
his  standpoint  it  should  be  remedied  at 
once;  yet  when  such  reasonable  time  shall 
have  expired  and  the  servant  knows,  or  bj 
the  exercise  ol  ordinary  care  ought  to  know, 
that  the  danger  still  exists,  if  he  remains 
in  the  service  and  subjects  himsedf  to  such 
danger  he  is  chargeable  with  that  form  of 
contributory  n^ligence  known  as  assump- 
ticai  of  the  risk  and  is  remediless  for  any  in- 
jury that  thereafter  happens  to  him  there- 

When  did  the  time  expire  within  which 
the  engineer  should,  in  all  reason,  have  re- 
deemed his  promise  to  place  a  guard  upon 
the  lubricator  ^lassT  The  trial  court  seems 
*ve  determined  from  the  undisputed  evi- 
dence, as  a  matter  of  law,  that  it  expired 
when  the  engine  left  the  Milwaulcee  depot 
to  go  on  the  trip.  That  is  clearly  shown 
by  the  way  the  special  verdict  was  framed. 
It  contains  findings  favorable  to  respondent 
in  regard  to  whether  the  engineer  placed  a 
shield  upon  the  lubricator  glass  before  the 
engine  started  on  the  trip  and  whether  re- 
spondent knew  when  such  trip  commenced 
that  theglosswasatill unguarded, and thecase 
made  to  turn  on  such  findings.  How- 
stranpely  enough,  the  jury  also  found 
that  plaintiiT  did  not  continue  in  defendant's 

ployment  longer  than  was  reasonable  for 

Krson  of  ordinary  care  and  prudence, 
r  the  circumatancea,  to  expect  that  the 
engineer  would  procure  the  shield  and  place 
it  upon  the  lubricator.  That  Hnding,  with 
the  others  referred  to,  seems  to  convey  very 
nconsiatent  ideaa.  Together  tliey  say  a 
'pa.<!onnble  time  to  procure  the  shield  and 
place  it  upon  the  lubricator  expired  whan 
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the  enginMr  atftrted  out  on  his  trip,  jet  re- 
Bpondeot,  as  «  p«riOD  o(  ordinary  care  ftud 
prudence,  may  reascmablj  have  expected  the 
time  for  remedying  the  danger  complained 
of  had  not  fully  expired  when  the  injury 
happened,  sotne  three  hours  after  the  engine 
left  Milwaukee. 

That  the  promise  should  have  been  re- 
deemed before  the  engine  left  Milwaukee, 
and  that  reapondent  bo  expected  if  he  had 
any  expectation  that  the  lubricator  glass 
would  be  guarded  for  the  trip  he  was  aliout 
to  make,  is  too  clear  for  reascmable  contro- 
Tirsy,  There  was  no  need  for  submitting 
that  question  to  the  Jury,  nor  any  other 
question  bearing  on  the  subject.  The  evi- 
dence iras  all  one  way  that  respondent  had 
no  personal  interest  in  the  condition  of  the 
lubricator  glass  for  the  trip  he  was  about 
to  enter  upon.  He  bad  never  before  been 
out  with  that  ^igine,  and  of  course  did  not 
know  that  h«  would  be  called  upon  bo  do  bo 
again.  The  place  to  procure  tbe  shield  was 
at  the  roundhouse  in  the  city  of  Milwaukee, 
which  the  engine  was  leaving  when  the 
premise  was  made,  and  to  which  it  did  not 
thereafter  return.  A  few  moments  after 
tiie  promise  was  made,  and  without  any  ab- 
sences of  the  engineer  to  give  respondent 
EDund  to  believe  that  he  had  made  a  trip 
ck  to  the  roundhouse,  tbe  engine  moved 
to  Uie  vicinity  of  the  Milwaukee  depot,  a 
considerable  distance  away,  and  there  it  re- 
mained nearly  two  hours  before  the  start 
on  the  trip  was  made,  during  which  time 
Uie  engineer   remained   with    it   to  tbe   re- 

Sondent's  knowledge,  and  the  latter  was  in 
e  engine  cab  attending  to  his  duty  ot 
keeping  up  steam,  which  duty  required  him 
to  often  look  at  the  steam  ^uee  located  a 
little  under  the  lubricator  glass.  If  re- 
spondent expected  tbe  shield  to  he  placed 
on  the  glass  before  going  out  on  the  trip, 
and  we  think  the  circumstances  all  indicai« 
that  he  did  not,  when  the  <^portunity  for 
doing  so  no  longer  existed,  oovionsly,  the 
time  for  redeeming  the  promise  had  expired. 

The  verdict  of  Uie  jury,  to  the  effect  that 
the  time  for  removing  the  danger  com- 
plained of  had  not  expired  when  the  acci- 
dent occurred,  is  certainly  without  any  evi- 
dence to  support  it.  That  finding  is  the 
only  one  directly  on  the  subject  of  when 
the  period  covered  by  tbe  promJse  expired, 
though,  as  before  indicated,  the  way  tbe 
verdict  as  a  whole  wa«  framed  shows  that 
the  trial  court's  view  was,  as  the  tact  is, 
that  such  period  can  by  no  stretch  of  rea- 
son be  extended  into  the  time  when  the  en- 
gineer no  longer  possessed  the  means  of  re< 
deeming  his  promise  before  leaving  the  city 
of  Milwaukee  mi  the  trip. 

Tbe  conclusion  from  the  foregoing  is  that, 
by  going  out  on  tbe  trip  under  tbe  circum- 
fitanccH,  respondent  assumed  the  risk  of  the 
condition  of  the  lubricator,  if  he  knew  or 
oue;ht  to  have  known  that  the  engineer  had 
failed  to  keep  his  promise.  Tbe  jury  sHid  , 
be  did  not  know  that  fact  when  the  trip  com- 
menced, and  that  he  proceeded  relying  on 
the  promise.  It  is  impossible,  in  our  view,  | 
to  lind  any  reasonable  ground  in  the  evi- 
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denca  lor  tlioae  findings;  they  are  eontrur 
to  all  reasonable  prob«bilitiee  and  codtruy 
to  the  evidence  of  respondent.  He  r^arded 
the  absence  of  the  shieSd  as  rendering  his 
working  place  exceedingly  dangeroiu.  H* 
knew  tliat  such  absence  was  liable  lo  result 
at  any  instant,  and  without  any  warning 
whatever  to  enable  him  to  avoid  it,  in  in- 
flicting upon  him  a  serious  bodily  injury. 
Every  reasonable  probability  supports  the- 
idea  that  his  att«ntJon  was  natunlly 
drawn,  or  should  have  been,  to  the  condi- 
tion of  the  lubricator,  many  times  befn* 
he  left  Milwaukee.  True,  on  principle 
he  bad  a  right  to  assume  tiiat  the  ungineer'a 
promise  would  be  kept,  but  he  could  not 
continue  to  so  assume  when  be  had  the  evi- 
dence to  the  contrary  right  before  him.  If 
the  defect  had  been  located  where  it  would 
not  naturally  have  come  under  his  obser- 
vation, the  presumption  mentioned  would 
excuse  ignorance  to  a  certain  extent  of  th» 
true  situation;  but  it  was  not  so  located. 
The  difficulty  was  in  his  immediate  sur- 
roundings, at  a  point  where  he  could  not 
fail  to  observe  it  by  reasonable  attenti(» 
to  such  surroundings.  We  may  well  say 
that  it  would  have  been  very  difficult,  if  not 
well-nigh  impossible,  for  him  to  have  worked 
in  and  about  the  engine  cab'two  boms  wi til- 
out  observing  the  absence  of  the  shield  if 
he  bad  tried  to  avoid  seeing  it.  Much  tt 
the  time  he  wna  where  he  could  ea.9ily  ba*» 
reached  the  lubricator  glass  with  his  band. 
It  was  many  times  within  the  range  of  bi» 
vision  as  he  was  about  bis  work.  It  was 
not  over  2  or  3  feet  in  front  of  him  aa  he- 
stood  facing  the  boiler  in  the  act  of  look- 
ing at  the  steam  gauge  or  performing  otliar 
duties,  where  he  must  necessarily  hav» 
stood  on  many  occasions,  and  it  was  only 
a  little  more  than  I  foot  above  the  level  of 
his  eyes.  The  idea  that  respondent  worked 
within  a  few  feet  of  the  lubricator  (or  two- 
hours  before  leaving  Milwaukee,  yet  did  not 
observe  that  the  glass  remained  unguarded, 
since  the  unguarded  condition  was  deemed 
by  him  to  be  exceedingly  dangerous,  is  so- 
improbable  that  the  wonder  is  now  it  could 
have  found  a  place  in  the  verdict  or  been 
approved  bj  the  trial  court.  The  salutary 
limitation  upon  the  power  of  a  jury  should 
not  be  forgotten,  while,  at  the  same  time, 
such  power  should  be  firmly  maintained  to- 
its  full  limit.  As  to  what  Is  tbe  trutli  as- 
established  by  evidence,  within  the  realms 
of  reasonable  probability,  in  contemplation 
of  law  tbe  jud^ent  of  a  jury  is  well-nigh 
infallible,  and  when  approved  by  the  trial 
judge  is  so.  If  they  were  permitted  to  go- 
beyond  that,  the  best  system  biiman  wis- 
dom has  yet  devised  for  discovering  tli» 
truth  would  be  sadly  deficient  indeed. 

If  respondent  had  testified  that  he  lotted 
at  the  lubricator  and  did  not  observe  th» 
ice  of  the  shield,  or,  without  haviniF 
natively  testified  that  he  so  looked,  had 
testified  that  he  did  not  knmv  of  the  ab- 
scnr-e  of  the  shield  at  any  time  after  the  en- 
gineer's promise  was  made,  the  nituatloi* 
would  not  he  changed.  The  finding  of  th» 
jury  would  still   be  against  all   reasonable 
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probabilitien.  But  h«  did  not  so  teatif]'. 
HU  testimony  is  rather  to  ttie  effect  that  he 
did  know  the  true  situation  all  the  time  up 
ta  the  inatant  of  the  injuiy.  He  seema  to 
have  appreciated,  in  yiving  hia  testimony, 
the  extreme  improbabjlitj  of  a  person  cir- 
cumstaneed  as  he  was  being  ignorant  of 
thoae  things  which  nere  almost  before  his 
eyes;  so  he  contented  himself  in  saying 
that  he  did  not  pay  sjiy  attention  to  the 
condition  of  the  lubricator.  Counsel  for  de- 
fendant tried  paUently,  by  t,  long  and  fair 
croBs-cKaAinsitioa,  the  record  of  which  oc- 
capiea  many  pages  of  the  printed  case,  to 
obtain  a  direct  answer  from  respondent  'as 
to  whether  he  knew  when  the  engine  left 
Milwaukee  that  there  was  no  shield  upon 
the  lubricator  gtius;  and  the  trial  judge 
participated  to  the  same  end,  endeavoring 
by  repeating  the  counsel's  questic^i  and 
striking  out  nouresponsive  answers  and 
commanding  the  witness  to  answer  respon- 
aively;  still  he  persisted  in  saying  that  he 
did  not  pay  any  attention  to  the  matter. 
After  the  many  evasive  answers  referred  to, 
the  witness's  attention  was  called  to  Ms 
ixaminatiMi  under  oath  on  a  former  occa- 
■IMI,  and  he  then  admitted  that  the  follow- 
ing questions  were  there  propounded  tc  bun 
And  that  he    gave    the    fcdlowing  answers 

Q.-  Do  you  swear  that  you  did  not  see 
irhetber  or  not  there  was  a  shield  on  whm 
TOUT  engine  left  the  dty  of  Milwankea  that 

A.  After  I  apoke  to  the  engineer  about 
the  ahi^d  I  paid  no  further  attention  to 
It.  I  knew  that  there  was  no  shield  on 
there.     If  there  was  I  would  have  seen  it. 

Q.  You  knew  when  you  started  out  from 
Uilwaukee  that  there  iraa  no  shield  on  the 
lubricator,  did  youT 

A.  Yes,  I  knew  all  the  while  there  was  no 
■hield  on  the  lubricator.  If  there  bad  been 
one  I  would  have  seen  the  shield. 

Q.  You  still  swear  that  you  knew  there 
was  no  shield  on  it  when  your  engine  start- 
ed from  UilwaukeeT 

A.  No;  there  was  no  shidd  on  ther«.  If 
there  had  been  a  shield  on  I  would  have 
known  it.    I  paid  no  more  attention  to  it. 

That  was  followed  by  quesUons  as  to 
whether  the  witness  still  adhered  to  his  pre- 
TiouB  statements,  as  follows: 

Q.  Do  you  remember  that  testimanyT 
A.  Yes. 

Q.  And  that  is  tnu,  i«  itt 
A.  Tes. 
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His  answer,  repeated  many  times,  in 
terms  or  effect  that  he  did  not  pay  any  at- 
tention to  the  lubricator  after  notifying  the 

engineer  of  the  absence  of  the  shield,  was 
entirely  consistent  with  his  knowing  as  a 
fact,  when  he  left  Milwaukee,  that  the 
shield  was  not  in  place.  One  cannot  read 
his  testimony  as  a  whole  and  come  to  any 
other  reasonable  conclusion  than  that,  from 
the  physical  situation,  he  must  have  been 
fully  informed  as  to  the  absence  of  the 
ahifjd,  and  that  siich  testimony  contains  a 
full  confession  to  that  effect.  The  court 
should  have  so  decided  on  the  motion  to 
direct  a  verdict  for  defendant,  and  failing 
in  that  should  have  so  decided  on  the  mo- 
tions made  on  behalf  of  appellant  after  ver" 
diet,  including  the  motion  for  judgment  Id 

When  the  time  expired  for  the  engineer' 
to  redeem  hia  promise,  under  the  circum- 
stances indicsted,  respondent  was  no  longer 
protected  thereby  in  his  right  to  hold  de- 
fendant responsible  for  the  consequences  of 
the  danger,  if  it  be  conceded  that  the  prom- 
ise had  that  effect  at  all.  In  proceeding 
thereafter  in  defendant's  service,  he  volun- 
tarily assumed  the  risk  of  which  he  had 
complained,  as  a  part  of  his  contract  of 
employment,  and  is  remediless  for  what  fol- 
lowed. That  is  very  unfortunate;  but  tha 
law  must  not  be  turned  aside  from  the  defi- 
nite lines  upon  which  it  has  been  estab- 
lished in  order  to  fit  the  neceasitjea  of  a 
party  in  a  particular  caea  That  cannot  be 
done  for  the  benefit  of  one  peracn.  without 
committing  a  great  wrong  upon  another. 
Neither  can  juries,  as  before  indicated,  be 
permitted  to  find  one  way  to  recompense  an 
unfortunate  person  tor  his  injury,  when  all 
reasonable  probabilities  are  the  other  way. 
Badger  v.  Jancaville  Cotton  Milla,  95  Wis. 
599,  70  N.  W.  687 ;  Roth  v.  8.  E.  Barrett 
Mfg.  Co.  96  Wis.  615,  71  N.  W.  1034;  Cato- 
Uy  V.  La  Croats  City  R.  Co.  101  Wis.  149, 
77  N.  W.  179;  Lee  v.  Chicago.  St.  P.  M.  d 
O.  R.  Co.  101  Wis.  352,  77  N.  W.  714:  Ba»- 
ter  V.  Ckicafio  <t  ».  W.  R.  Co.  104  Wis.  307, 
330,  80  N.  W.  844;  Wunderiiofc  v.  Palatine 
F.  Ins.  Go.  104  Wis.  382,  80  N.  W.  467. 
Courts  must  nrt  overstep  thoae  wise  limi- 
tations upon  remedies  for  misfortunes,  how- 
ever serious  th^  may  be,  to  award  compen- 
■ation  therefor.  They  fall  within  the  max- 
im, Dafnntim  absqvt  mjuria. 

The  judgment  of  the  Superior  Court  m 
reverted  and  the  cause  remanded  for  a  new 
trial. 


Bkrdeea,  J.,  took  n 
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tJNITBD  STATES   CIRCUIT    COURT   OF  APPEALS.  SIXTH  CIRCUIT. 


C.  E.  LACKEY,  Flif.  «i  Err., 
UNITED  STATES, 

(48  C.  C.  A.  188,  107  Fed.  114.) 
Ccnsreaa   feavliiK  no   power  to   vhj 
the  IntlmtdkttOB  of  i-otBrB  a.t  pnrelr 


■  the  e 
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itroaiideil  upnn  cif^e,  color,  or  prevloaa  condi- 
tion ot  «ar»llude,  D.  8.  Kev.  8Ut.  I  6H0T, 
which  proTldea  for  the  ponlibment  of  ever;- 
one  who  prBventB  another  from  eierclilng  the 
riKht  of  salTrage  to  whom  the  right  li  suar- 
antwd  by  the  ICth  Amendment.  Is  void  In  tti 
application  to  atnte  electlona.  alaM  It  Ineludea 
within  Ita  operation  offeDsea  not  grounded 
niM>Q  race,  color,  or  previous  condition  of 
•errlttide. 

(Febroarr  13,   1601.) 


NOTK. — Ptderol  oofifrol  of  tlectlon*. 
I.  Eaiittnae,  eoiiroej,  and  eMMt  Of  poatr. 


b.  Sourcfl*. 

c.  Sztenf. 

1.  Oongreuionai  >Ieot4oiu. 
3.  Other  Ueclloiu. 
8.  RequtHtio  itats  o^floari  to  ahty 
(lata  lowf. 
II.   UnOtr  artielt  t.  United  State*   VontUtu- 


III.  Under  a 


e  f,  Ufittd  StatSM  OoHtUtu- 


IV.  nna«r  n'h  Amendmml. 
V,  Vndtr  nth  ^niendmnit. 
VI.  Btitnmary  of  pretmtt  ilnIutM. 


a.  Saittenoe. 

In  Lackii  v.  Ukitbd  Stitbs  IC  la  held  that. 
In  reapect  to  atale  elections,  the  [tower  ot  Cod- 
freaa  la  dependent  upoa  the  IBth  Amendment 
to  the  United  Statee  Conitltutlon  alone,  and 
that  Rev.  BtaC.  1  &KOT,  provldlnc  that  a  per- 
■OD  who  pterents,  hindera.  controla.  or  totlmt- 
dates  another  tj  means  of  briberr  or  threats 
Id  the  eierclee  of  the  right  of  suftraEC,  "to 
whom  that  rlgbt  la  guaranteed  by  the  IBth 
AmendmeDt  (o  the  Halted  States  Constitution," 
Bhall  be  paalabed,  etc..  Is  void  aa  to  etate  elec- 
tions. IS  locladlng  within  Its  operatlOD  olFenaea 
not  grounded  npon  race,  color,  or  previous  con- 
dition of  servitude.  This  declsloD  li  auatalned 
aa  to  the  Invalidity  of  this  section  by  Uolted 
States  v.  Amsden,  10  Bias.  283,  6  Fed.  81B. 

The  right  or  privilege  of  voting  Is  a  right 
or  privilege  arising  ander  the  Constitution  of 
each  Btsle,  and  not  under  the  Constitution  of 
the  United  States,  and  inch  privilege  cannot  be 
controlled  by  CoDgreaa  eieept  to  Che  extent  of 
prohibiting  dlecrlm  I  nation  on  acconnt  ot  rsiv. 
color,  or  prevlona  condition  of  aerrltude. 

The  power  to  regulate  suffrage  In  tbe  state, 
■nd  to  determine  who  shall  or  who  shall  Dot  be 
a  voter,  belonga  eiclualvely  to  the  etate  IteelT, 
The  Conatltutlon  of  the  United  States  confers 
itithorlty  upon   Congress   to   prescribe   the 


qui 


I  Idea 


within 


__  _  I  compoM  the  Federal  Union.  Huber 
V  Kelly,  r>3  Pa.  112 :  Qougar  v.  Tlmberlake.  1«8 
Ind.  38.  37  L.  R.  A.  644,  48  N.  E.  839:  Minor 
T.  Happ«raett,  21  Wall.  162,  22  L.  ed.  627: 
Bloomer  v.  Todd,  8  Waab.  Teir.  B09.  1  L.  B.  A. 
111.  ID  Fac.  18B:  United  atatea  v.  Resae,  02 
U  L.  B.  A. 


iF  a  judgment  convicting  defeadant 
of  violating  the  statute  a^nst  interfering 
with  voters  ftt  an  election.    Recerstd. 

Statement  by  Xnrton,  J,: 

Tie  plaintiff  in  error  haa  been  convicted 
under  an  indictment  baGed  upon  f  5507  ol 
the  Revised  Statutes  of  the  United  States. 
The  indictment  contained  two  counts,  the 
Brat  of  which  charged,  in  substance,  that 
certain  "negroes,  colared  men,  men  of  A[ri- 
—  -  descent,  and  not  white  men,"  being  eiti- 
!  of  Kentucky  and  of  tJie  United  State*, 
and  qualified  voters  under  the  laws  of  Ken- 
tucky and  of  the  United  States,  were  unlaw- 
fully  and  feloniously  "and    on    account    of 

"--' ce,  color,  and  previous  condition  of 

servitude,"  intimidated  and  prevented  from 
exercising  their  lawful  right  of  suffrage  at 
a  certain  state  elecUoa  held  in  the  state  of 

U.  B.  214,  23  L.  ed.  B63:  United  States  v.  Cruik- 
shank.  »2  U.  S.  S42,  28  L.  ed,  GS8 :  United 
Btates  V.  Crosby,  1  Hughes,  448,  Fed.  Cai.  No. 
1-1,863;  Klnneen  v.  Wells,  144  Hbsb.  497,  S» 
Am.  Rep.  105:  United  States  v.  Anthony,  11 
Blatcbf.  200,  Fed.  Caa.  No.  14,469;  Spencer  r. 
Board  ot  Regletratlon,  1  UacArth.  169,  29  Am. 
Rep.  SS3:  BprB«ins  v.  Houghton,  8  III.  3TT : 
Anthony  v.  Halderman,  T  Kan.  SO :  Van  Val- 
kenbnrg  v.  Brown,  43  Csl.  43.  IS  Am.  Rep.  138 ; 
Sproule  V.  Fredericks.  69  MIsk  S98,  11  So.  472 ; 
Stone  T.  Smith,  1G9  Mus.  41S,  34  N.  S.  B21. 

The  elective  franchise  Is  the  subject  ot  exclu- 
sive regulation  by  tbe  state,  limited  only  by 
Ihe  ISth  Amendment  to  tbe  Constitution. 
WashlngloD .v. State. 7B  Ala. fift4, Bl  Am. Rep.479. 

Congress  has  no  power  to  regulate  electlona 
Id  regard  to  state  ofllcer%  although  such  elec. 
Clons  may  be  held  at  the  aame  time  as  a  congrea- 
slonal  election.     Ea  parte  Perkins,  29  Fed.  000. 

But  Congress  may  protect  tbe  right  ot  ant- 
frage  where  It  Is  denied  on  account  of  race. 
color,  etc.  United  States  v.  Maaan  {Uia.i  Fed. 
Cas.  No.  1B,734.  and  United  States  v.  Scbume- 
nant,  cited  in  1  Hughes.  S3B ;  Ba  parte  Yar- 
broagh.  110  U.  S.  651,  28  L.  ed.  274,  4  Sup.  CL 
Rep.  1E2. 

In  this  laat  case  it  waa  aild:  "While  It  Is 
gulte  troe,  aa  was  said  by  this  court  In  United 
States  V.  Reese,  82  U.  S.  214,  23  L.  ed.  G63. 
that  this  article  [art.  16  of  the  Constitution] 
gives  no  sfflrmatlve  right  to  the  colored  man  to 
vote,  and  la  designed  primarily  to  prevent  dis- 
crimination against  him  whenever  the  right  to 
vote  may  be  granted  to  othera.  It  la  easy  to  aea 
that,  under  eome  circumstances,  It  may  operate 
as  Ihe  Immediate  source  of  a  right  to  vote." 

And  Congress  has  the  power  to  regulate  the 
time,  place,  and  maoner  of  choosing  representa- 
Ilves  In  Congress.  United  States  v.  Qoldman.  3 
Woods.  1S7.  Fed.  Cas  No.  1B,22B :  Re  Massey. 
45  Fed.  6:i9:  Er  parte  Perkins.  29  Fed.  900: 
United  States  v.  O'Connor,  81  Fed.  449 :  United 
States  V.  HcBosley,  29  Fed.  86T ;  United  Ststea 
V.  MuDtord,  le  Fed.  228  :  Hnber  v.  Relly,  88 
Pa.  112 :  Imlted  Statea  v.  Qnlnn,  8  Blatehf .  48, 
Fed.  Cas.  No.  16,110:  Se  Eagle.  1  Hughes.  602, 
Fed.  Cas  No.  4,488:  United  States  v.  Vigil.  7 
N.  U.  296,  34  Pac.  580. 

And  Congress  has  supervisory  power  over  the 
electlona  tor  Coagress.  Br  parte  Blebold,  100 
D.  B.  871.  2S  L.  ed.  71T. 

And  It  has  the  power  to  Interfere  In  regard 
to  registration  ot  voters  at  a  cooKreaslonal  elec- 
tion.    Kr  parte  Qelssler,  9  Bias,  497,  4  Fed.  188. 
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Emtiicky  on  November  7,  1SQ9,  for  the  elec- 
tion of  state,  county,  and  municipal  officers, 
"by  nieana  of  bribery,  And  by  bribing  them," 
the  said  citizene  and  Toten  of  African  de- 
•cenL  The  second  count  is  identit&l  with' 
the  fint,  uvB  that  it  omits  the  averments 
that  the  intimidation  and  bribery  were 
account  of  race,  color,  or  previous  condition 
of  servitude."  The  district  attorney  dis- 
missed the  first  count,  and  went  to  trial 
upon  the  second  count,  uid  secured  &  con- 
viction thereunder. 

Argued  before  Zwton,  Day,  uid  Savormit, 
Circuit  Judges. 

ilr.  George  W.  SkwlslMrrr,  with  Ur. 
laMio  T.  Woodaon,  for  plaintiff  in  error: 

Tbe  offense  charged  is  not  within  the  let- 
ter or  the  spirit  of  the  16th  Amendment  of 
the  Constitution  of  the  United  States.  It 
la  not  a.n  offense  agBinst   the   laws   of   the 

CorgreM  has  tbe  power  to  determine  the  time 
of  cbooBlUB  electors  for  President,  and  the  daj 
OB  whieb  tbej  shall  give  their  rata.  Re  Green, 
1S4  n.  8.  STT,  tub  nom.  FltiEersld  v.  Qreen,  83 
L.  ed.  951,  10  Sap.  Ct.  Rep.  GSO. 

Aod  Consress  fans  tbe  powsr  to  resnlate  na- 
tional elMtlona.  Ba  Superrluira  Appointment, 
K  P<Hl.  254. 

And  where  the  stats  law  flilnc  the  da;  for 
the  meeting  of  prsildeutlal  elMton  conflicts 
wflb  the  act  of  Congress  In  tbat  respect,  the 
•tate  law  moat  neceuarllT  glre  we;.  McPher- 
•on  T.  Blacker,  146  V.  8.  1,  Se  L.  ed.  see.  IS 
8np  Ct.  Rep,  3.  In  this  case  It  wis  held  that 
■triklng  oat  the  day  for  meeting  wblcb  bad  al- 
ready been  otbsrwise  detscmtned  by  tbe  act  ot 
ConKresa  could  be  done,  aod  that  act  remains 
complete  In  Itself,  and  tbe  state  law  yields  only 
to  the  extent  of  the  collision. 

There  Is  no  doubt  of  tbe  power  of  Congress 
to  Interfere  In  tbe  protection  of  voter  '  "  ' 
•nl  election*,  and  that  power  eilsti 
the  adoption  of  either  of  the  recent  amendments 
to  tbs  Constitution.  It  Is  ■  power  necesi 
the  eilateoce  of  Congress.  Dnlled  Bt« 
Crosby.  1  Hughes,  448.  Fed.  Cas.  No.  14, 

And  where  It  wsa  objacled  that  deputy  mar- 
Aits,  authorised  by  the  act  of  Congress  <ea- 
forcement  acts  May  31,  18T0.  Bod  F-ebrusry  28, 
ISTl),  to  be  created  and  to  attend  the  elections. 
are  autborlied  to  keep  tbe  peace,  and  that  this 
Is  a  duly  which  belongs  tu  lbs  ststs  anthoritles 
alone.  It  was  held  that  tbe  government  of  the 
United  States  may,  by  mea.ns  of  physical  force, 
aerclse,  through  Us  agents,  on  every  foot  of 
American  soil,  tbe  powers  and  functions  which 
belong  to  It ;  and  this  involves  ths  power  to 
command  obedleuce  to  Its  laws,  sad  to  keep  tbe 
peace  to  that  extent.  Bx  parte  Blebold.  100  U. 
S.  ST1.  2G  L.  ed.  717.  (Tbla  act  was  repealed 
rebruary  8,  1894.) 

C.  a.  Rev.  Stat.  I  SSll  (repealed  Bybroary  8, 
1894).  provided  that  If  In  any  election  for  Con- 
gress any  person  attempts  to  vote  In  the  name 
of  another  person,  or  repeats  bis  vote,  or  votes 
at  an  Improper  place,  or  unlawfully  secures  an 
opportunity  to  vote,  or  by  threat  or  bribery  pre- 
vents any  qnallfled  voter  of  any  stats  or  terri- 
tory from  freely  exerclslag  the  right  of  sullrage, 
or  Induces  any  offlcer  to  receive  an  lllegsl  vote. 
or  to  alter  tbe  result,  be  shall  he  punished. 

V.  ft.  Rev.  Stat.  |  M40  (amended  act  May  IT, 
1879,  21  Stat,  at  I,.  4.  chap.  8),  provided  a  pen- 
alty for  a  con  sp  I  racy  to  commit  an  oHense 
■galot  the  Called  States,  and  I  Mil.  lupra, 
conferred  anlborlty  to  pnnish  conspiracy  In  su 
election  for  Congreaa  by  proceedings  In  the  Fed- 
eral courts.  Sa  Coy,  137  V.  S.  7S1,  82  L.  ed. 
«L.R.A. 


United  States  to  prevent,  by  violence  or 
otherwise,  a  citizen,  white  or  black,  from 
voting  at  a  atate  election. 

United  BlatM  v.  Amtden,  10  Bias.  283,  6 
Fed.  823;  United  States  v.  Reese,  1)2  U.  B. 
220,  23  L.  ed.  665;  BaUioin  v.  Franke,  12l> 
U.  S.  886,  30  L.  ed.  768,  7  Sup.  Ct.  Rep. 
656,  703;  United  Btatea  v.  Earrit.  106  U- 
8.  629,  27  L.  ed.  290,  1  Sup,  Ct.  Rep.  601; 
United  Stateg  v.  Cruikgluink,  02  U.  8.  G5S, 
23  L.  ed.  692;  Et  parte  7ir^ia,  100  V.  S. 
340,  25  L.  *d.  677 ;  Ftr^nta  v.  Rive»,  lOO 
U.  8.  313,  tub  nom.  Ea  parte  Virginia,  23  L. 
ed.  6tl7;  Em  parte  Yarbrough,  110  U.  B. 
661,  28  L.  ed.  274,  4  Sup.  Ct.  Hep.  162; 
Logan  v.  United  Btatet,  144  U.  S.  2B4,  36  L. 
ed.  439,  12  Sup.  Ct  Bep.  617;  United  State* 
r.  Mvnford,  16  Fed.  230;  Claybrook  v. 
Owenahoro,  18  Fed.  301;  Kieman  v.  Mult- 
nomah County,  06  Fed.  840;  iScoff  r.  Ue- 
Seal,  104  U.  8.  46,  88  L.  ad.  001,  14  Sup.  Ct. 

274,  8  Bap.  Ct.  Bep.  1263,  Afflrmlng  81  Ped. 
794.  In  this  caae  It  was  also  held  that  Con- 
Kress  has  authority  to  protect  tbe  poll  books 
containing  a  vote  far  a  member  of  Congress  from 
falsi  Scat  ion,  altbou(h  tbs  purpose  ol  the  fal- 
sIDer  may  be  to  alfcct  only  the  return  of  the 
stats  officer  found  in  tbe  same  poll  booka 

In  United  Butes  v.  Cablll,  3  HcCrary,  300, 
B  Fed.  80,  It  was  held  that  an  Indictment  for 
preventing  a  voter  from  voting,  noder  V.  8. 
Rev.  Stat.  |  OSll,  must  charge  that  the  offense 
was  an  interference,  "'at  a  congressional  elec- 
tion,' with  a  voter  quallfled  to  vote  and  offerloc 
to  vote  far  a  representative  In  Congress,"  The 
court  said ;  "It  Is  clear  that  no  Federal  stat. 
ute  can  Interfere  with  voters  except  at  an  elec- 
tion tor  representatlvee  In  Congreaa.  and  tben 
only  aa  to  their  protection  In  voting  tor  a  rept*- 
sen'ntlve  In  Congress." 

Where  sn  arrest  was  made  by  a  United  BUtsa 
msrabaJ  for  an  apparent  offenaa,  under  U.  B. 
Rev.  Stat.  |  6911.  of  Illegal  voting,  and  the  mar- 
ehal  was  arrested  by  a  policeman,  who  was  pro*~ 
ecuted  under  U.  S.  Bev.  Stat,  i  5D22,  pravldla^ 
B  penalty  for  obstrnctlng  a  marshal  In  tbe  dis- 
charge of  his  duly.  It  was  said:  "Ijpon  tbe 
occasion  In  question  this  statute  of  the  United- 
States  was  tbe  psrsmount  law.  binding  upon  - 
policemen  and  all  other  persons,"  United^ 
States  V.  Conway,  18  Blatchf.  ceo,  S  Fed.  49. 

U.  S.  Rev.  Stat.  I  GBIS  (repealed  February  8. 
1804),  provided  that  If,  at  any  registration  of 
voters  for  an  election  tor  CongreOyany  personi 
attempts  to  register  In  the  name  DSranoUisr  per> 
son.  or  fraudulently  attempts  to  register,  or  to. 
unlawfully  register  for  himself  cr  any  other 
person,  or  prevents  any  perMU' having  the  right 
to  register  from  exercising  sucb  right,  or  In- 
duces an  ofllcer  to  lll^aJ^  register  or  Inter- 
fere, or  to  violate  any  duty  Imposed  by  law,  he 
shall  bs  punished,  etc.  (act  February  28,  18T1,. 
chap.  99,  i  1,  16  Stat,  at  I,,  p.  433 ;  act  May  SI, 
1970,  cbap.  114,1  20,  IS  Stat.at  L.  p.l4H).  Tbla 
section  waa  held  to  be  constitutional.  Sm  parte 
Slebold,  100  U.  B.  8T1,  2S  L.  ed.  TIT ;  Bm  parte 
Clarke,  100  U.  B.  BRII,  SB  L.  ed,  TIB  :  United 
States  V.  Oale.  100  D.  S.  86,  27  L.  ed.  867,  8 
8up,  Ct.  Rep.  1. 

The  act  of  Congress  of  Hsy  81,  IBTO.  t  20 
(repealed  February  8,  18041,  provided  that  If 
St  any  registration  of  votera  for  an  electlM)  for 
representatives  or  delegates  In  Congress  any 
person  shall  fraudulently  register,  etc.,  bs  shall 
be  punished,  providing  that  any  registration 
made  under  the  laws  of  any  state  or  territory 
for  any  state  or  other  election  at  which  sueli 
representative  or  delegate  In  Congresa  shall  b* 
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Eep.  1108;  Broten  v.  Munford.  16  Fed.  175; 
United  Htates  v.  Uonissey,  33  Fed.  150; 
Vniled  States  v.  Belvin,  40  Fed.  381 ;  Onil- 
td  Stalps  V,  Cruiksltank,  1  Woods,  308,  Fed. 
Cm.  No.  14^97;  United  States  v.  Coy,  32 
Fed.  543;  L'x  parte  Perking,  29  Fed.  900; 
Untied  Slatct  t.  Songes,  48  Fed.  84 ;  A'wh- 
inlle,  C.  t£  St.  L.  fl,  Co.  v.  Taylor,  80  Fed.  185, 

The  BOvernment  of  the  United  States  is 
one  of  delegated  powers  alone.  Its  author- 
ity is  defined  and  limited  by  the  Constitu- 
tion. All  powers  not  granted  to  it  by  that 
instrument  are  reserved  to  the  states  or  the 
people.  No  rights  can  be  acquired  under 
the  Conatitution  or  laws  of  the  United  States 
except  such  as  the  government  of  the  United 
States  has  the  authority  to  grant  or  secure. 
All  that  cannot  be  so  grantea  or  secured  are 
left  under  the  protection  of  the  states. 

Cooley,  Const.  Lim.  1  173. 


While  the  15th  AmendDient  prohibited 
discrimination  against  voters  on  account  of 
race,  color,  etc.,  it  g«ve  to  the  colored  man 
no  higher  right  or  protection  as  to  suffrtg* 
tHan  it  ^ve  to  any  other  race  or  color. 

Tuntchell  y.  Pennsylvania,  7  Wall.  323, 
19  L.  ed.  224;  United  States  v.  Cruikshank, 
92  U.  S.  551,23  L.  ed.  591. 

It  is  for  the  several  states  to  determine 
by  their  own  laws  how  their  own  oilieer* 
shall  be  elected,  who  may  or  may  not  vot» 
for  such  officers,  and  what  acts  of  commis- 
sion or  omission  respecting  the  exercise  of 
the  elective  franchise  in  the  election  of  such 
officers  shall  be  criminal. 

United  States  v.  Seaitmn,  23  Blatchf.  216, 
23  Fed.  883;  United  State*  r.  Cahili,  3  He- 
Cray,  200.  9  Fed.  82. 

Mettrt.  R.  D.  Hill  and  W.  C.  F.  Breofc- 
BnridBe  for  defendant  in  error. 


Tbie  « 
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tbe  power  to  resalatn  the  time,  places,  and 
maiiner  of  baldliiK  sucb  elections,  and  auch  atat- 
Dte  did  not  Inrrlnge  the  ConaCItntlon  In  provld- 
toK  that  the  electors  shall  have  tbe  quallflcatloni 
reqalslte  for  electors  af  the  most  numerona  bran- 
chea  at  the  state  leslslatnie.  It  was  further 
beld  that  the  prescription  of  tbe  mode  of  as- 
certaining guallDcatloDa  of  an  (dector  was  no 
InfrlDffenent  of  that  claaie  that  declares  what 
■ball  const  Itnte  tJie  requisite  qualiaoatlona. 
Doited  SUtes  t.  QqIdd.  8  Blatchf.  4S,  Fed.  Cas. 
Ko.  1S,110.  In  this  case  the  conrt  said:  "The 
power  to  make  a  regulatlDti  that  aball  aecare 
to  everr  man  entitled  to  vole  a  safe  and  con- 
venient exerelae  of  hli  priTllege  IdtoItm  the 
pover  to  see  to  It  tbat  no  one  wbo  la  not  entitled 
to  vote  Bhall  be  permitted  to  exerdie  tbat 
right." 

V.  S.  Rer,  Stat.  |  MIB  (repealed  rebmarf  B, 
1894).  provided  tbat  everr  penon  at  an  election 
at  which  anr  representative  In  Con^reai  la 
voted  lor,  whether  such  officer  of  election  be 
Treated  br  any  law  of  tbe  United  Statea.  or 
■tate,  territorial,  district,  or  municipal  law,  who 
neglects  to  perform  an;  duty  In  regard  to  such 
election  required  hy  any  law  of  tbe  United 
States  or  of  any  state  or  territory,  or  wbo  vio- 
lates any  duty  wltb  Intent  to  alfect  any  aucb 
election,  or  who  fraudulently  makea  any  falae 
certificate  of  tbe  result,  or  wltbholda  or  de- 
Btroya  any  certlBcate  of  record  required  by  law 
respecting  tbe  election  of  any  such  representa- 
tive, or  who  neglects  to  make  return  of  tbe  cer- 
tlflrate,  or  who  alda  any  peraoD  to  do  any  act 
by  tbls  or  any  of  tbs  preceding  sections  made  a 
crime,  or  who  omlta  to  do  any  duty  made  a 
-crime,  aball  be  panlsbed.  etc 

In  United  States  v.  Bader,  4  Woods,  189.  IB 
Fed.  117.  wblch  was  an  Indictment  under  C.  S. 
Rev.  Stat.  |  S51S.  for  doing  an  act  unauthorised 
\lt  law  wltb  Intent  to  affect  an  election  at  which 
a  representative  In  Congress  was  to  be  elected, 
this  section  was  held  valid.  It  was  said  that 
Congress  baa  tbe  power  to  prohibit  and  punish 
an  act  done  by  officers  of  an  election  for  repre- 
•entatlves  In  ConBress  tbat  Is  unauthorized  and 
committed  wltb  intent  to  affect  the  election. 
This  Indictment  waa  for  keeping  an  Improper 
tl«t  of  voters. 

in  a  criminal  proceeding  nnder  D.  8.  Rev. 
Stat.  I  ESin,  for  refusing  to  make  a  certificate 
>t  an  election  tor  a  member  of  Congress  In  the 
territory  of  New  Meiico,  It  was  held  tbat  tbe 
act  ot  Congress  controlled  notwithstanding  tbe 
prosecntlon  waa  In  a  territorial  court,  and  It 
was  not  within  the  power  of  a  territorial  legis- 
lature to  change  or  alter  the  offenae  simply  be- 
CKOM  tba  Congreis  of  the  United  States  bad 
SB  UR.  A. 


seen  lit  to  provide  that  lu 
courts  thereoF  shall  take  Jurladlctlon  and  try 
offenses  against  the  laws  of  the  United  Statea. 
United  States  v.  Vigil,  T  N.  M.  296.  S4  Pac.  G30. 
The  point  made  In  thla  case  was  that  tbe  two 
offenses  In  tbe  Indictment,  being  felonies  under 
tbe  territorial  law,  could  not  be  Joined  In  tba 
same  Indictment. 

Congress  msy  protect  s  voter  In  making  bis 
choice  and  afterwards  eipresstog  tbat  choice  at 
tbe  polls.  United  Statea  v.  Goldman,  3  Woods, 
187,  Fed.  Cas.  No.  lft,S2B. 

Tbe  Federal  court  baa  tbs  sols  Jurisdiction  of 
a  complaint  for  perjury  In  testifying  before  a 
notary  public  of  a  state,  upon  a  con  tested  dec- 
lion  of  a  member  of  tbe  houasof  repreaentatlvea 
of  tbe  United  States,  and  a  state  court  has  no 
Jurisdiction  In  such  a  case,  as  the  officer  be- 
fore whom  tbe  oatb  Is  taken  pertorma  the  func- 
tions solely  under  the  authority  conferred  upon 
him  by  Congress,  and  In  a  matter  coucernlug  Ihe 
goremment  of  tbe  United  States.  Re  Loney, 
134  U.  S.  3T3.  tab  nnm.  Thomaa  v.  Loney,  S3  L^ 
ed.  949.  10  Sup.  Ct.  Bep.  eS4. 

In  Minor  v.  Happeraett,  21  Wall.  1S3,  2!  L. 
ed.  627.  it  was  said  that  Congress  bad  never 
Interfered  with  the  qnal  111  cations  of  voters  at 
a  congressional  election. 

DudErr  U.  S.  Rev.  Stat.  II  2011-2020  (repealed 
In  1B04),  providing  for  tbe  appointment  of  su- 
pervisors of  elections,  and  |  2021,  providing  for 
tbe  appointment  of  a  deputy  marshal  at  elec- 
tions where  representatives  or  delegates  In  Con- 
gress are  to  be  chosen.  Brewer,  J.,  aald  that  a 
marabaJ  baa  no  power  to  demand  admittance 
Into  tbe  election  room,  bnt  may  preserve  order 
and  take  Into  custody,  with  or  without  proeeaa, 
any  pcaaon  committing  any  act  prohibited  by 
tbe  Federal  statutes,  and  may  interfere  to  keep 
tbe  peace  If  crowds  come  to  drive  away  voters; 
but  cannot  arrest  a  Judge  tor  wrongfolly  refus- 
ing a  vote.  A  marahal  cannot  arreat  a  voter  In 
the  act  of  voting,  or  say  that  he  shall  not  vote. 
Ss  Deputy  Marsbsla,  22  Fed.  IBS.  In  this  ca*a 
I  2020  waa  held  to  be  const  ItutlonaJ. 

b.  Bourett. 

Tbe  ^rclse  of  the  power  of  Congren  to  eon- 

tKil  elections  Is  entirely  derivative  from  tb* 
Federal  Constitution,  ondec  tbe  following  provi- 
sions ;  Article  1,  |  4,  providing  that  the  times, 
places,  and  manner  of  holding  elections  for  aen- 
1  and  representatives  ahall  be  prescribed  lo 
each  state  by  the  legislature  thereof,  but  Con- 
I  may  at  any  time  by  law  make  or  alter 
such  regulations  except  as  to  the  places  ot 
choosing  senators,  art.  2,  |  1,  cl.  4.  providing 
that     Congress    may    determine    tbe     time  *t 


IMl. 


Lacxbt  t.  Uhrbd  St&tss. 


Ii«rt«n,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

'Hiere  was  evidence  tending  to  show  that 
the  plaintiff  ia  error  "prevented"  ft  number 
ol  voteni  "of  Africftn  descent"  from  voting 
At  a  purelj  state  election,  at  which  they 
were  qualifled  to  vote  under  the  l&w  of  Sen- 
twcky,  by  promising  them  that  if  they  would 
.go  away  from  the  palle  without  voting,  and 
•taj'  away  until  after  the  polle  had  been 
«loMd,  be  would  pay  each  of  them  the  sum 
of  $5.  The  only  count  upon  which  the  plain- 
tiff in  error  waa  tried  contained  no  aver- 
ment that  these  colored  voters  were  "pre- 
vented" from  exerciBing  the  right  of  luffrag* 
"on  account  of  race,  color,  or  previous  cchi- 
-dition  of  servitude,"  nor  was  any  such  dis- 
crimination made  an  element  of  the  offense 
bv  any  ruling  or  charge  of  the  court  below. 
Neither  wu  it  averred  in  the  indictment, 
nor  shown  in  the  proof,  that  Uiese  colored 

cbooelnx    the    ([irealilentJal) 

da;  on  which  the;  shall  give  their  votes,  which 
■day   iball   be   the  nme  th rough oonhe  DnlteO 
States :  art.  4,  |  3,  el.  2,  provldlBg  that  Coagreas 
<hal]   have  pover  to  dtsiraae  of  and  make 
needful  rules  and  regnlatlaiu  reapectlcg  the 
ritorj  or  other  propertj  belonging  to  the  United 
Htntes :  art.  15.  |  1.  providing  that  the  right  of 
cltlseng  of  the  United  States  to  vote  shall  Dot 
tw  denied  or  abridged'  b;  the  United  States  or  b; 
an;  state  on  account  ol  race,  color,  or  prevlfliu 
<:andltIon  of  servitude,  and  |  3,  providing  that 
'Congress  shall   have  power  to  enforce  this 
tide  b;  npproprlste  legislation. 

The  power  of  Congress  to  legislate  at  all  lu 
regard  tc  congressional  elections  Is  derived 
trom  article  1  of  the  Constitution.  The  power 
t«  leglslsle  Id  regsrd  to  iiresldentlal  elections 
•rises  from  article  2.  The  power  in  regard  to 
territorial  elections  comes  from  article  4,  |  3. 

The  power  of  Congress  Co  legislate  at  all  upon 
the  question  of  voting  at  state  elections  rests 
vpoD  the  16lh  Amendment.  United  States  v. 
Beese.  B2  U.  S.  211.  23  L.  ed.  G83  ;  United  States 
V.  Given,  Fed.  Cas.  No.  IS, 210 :  Mcrhersoa  v. 
Blacker,  146  U.  8.  1.  30  L.  ed.  SGe.  13  Sup.  Ct. 
Bep.  3  ;  United  States  v.  Crulkshank.  1  Wood^ 
SOH.  Fed.  Casi  No.  11,897.  Affirmed  in  OS  U.  8. 
B42,  iX  L.  ed.  SS8. 

e.  Cateiit. 
1.  Can(7reu<iiHaI  eleottoM. 

Congress  has  the  paramount  power  to  regu- 
late the  time  and  manner  of  holding  elections 
lor  members  of  Congress,  and  to  prevent  fraudu- 
lent voting  for  members  ot  Congress  at  soch 
elections  In  the  several  state*.  United  States 
V,  Qnlnn,  8  Blatchf.  iS.  Fed.  Cas.  No.  16.110: 
United  States  v.  HcBosle;,  2»  Fed.  867:  Re 
Supervisors'  Appointment,  BS  Fed.  2M ;  S> 
jHH-lfl  Gclssler,  S  Blsa.  407.  4  Fed.  18S .  Sa 
parte  Blebold.  100  U.  8.  STl.  35  L.  ed.  717. 

And  siso  In  the  territories.  United  States  v. 
Tlgll,  7  N.  M.  -2^6.  34  Pac.  B30. 

And  ma;  provide  for  pnnlshment  of  persons 
who  obstruct  the  free  exercise  of  voting  at  such 
eleetlcHis.  United  Btatee  v.  Belvlu,  4S  Fed.  381 : 
Re  Co;,  127  U.  S.  781.  82  L.  ed.  274.  S  Bup.  Ot. 
Sep.  1283,  AfflrmlDg  31  Fed.  704  :  United  States 
T.  Conwa;,  18  Blatcht,  560.  8  Fed,  4B  :  Ui 


citizens  and  voters  were  prevented,  hin- 
dered, or  controlled  in  the  exercise  of  their 
right  of  suffrage  at  any  election  at  which 
either  presidential  electors  or  congressmen 
were  to  be  voted  for.  Nor  was  it  averred 
or  pretended  that  there  was  any  law  of  the 
state  of  Kentucky  which  either  denied  or 
abridged  the  right  of  suffrage  on  "account 
of  race,  color,  or  previous  condition  of  serv- 
itude," or  that  the  plaintiff  in  error,  in 
preventing  these  colored  voters  from  exer- 
cising the  right  of  suffrage,  waa  acting  in 
any  official  character  whatever.  Is  it,  tnen, 
an  offense  against  the  United  States,  if  a  . 
private  citizen  prevents  a  colored  citizen 
and  qualifled  voter  from  voting  at  a  purely 
state  election,  where  his  conduct  is  not 
grounded  upon  "race,  color,  or  previous  con- 
dition of  servitudeT"  The  indictment  Is 
based  upon  t  6507  of  the  Revised  Statutes 
of  the  United  States,  which   reads   as   fol- 
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,  116: 


pane  Clarke.  100  V.   S.  309.  2B  L.  ed.  71B. 

Congress  has  the  power  to  make  all  regula- 
tions In  regard  to  Federal  elections.  Brown  v. 
Munford.  16  Fed.  17!' 

And  where  congreralonsi  and  local  etectlona 
are  held  at  the  same  time  and  place,  and  mixed 
09  L.  R.  A. 


ballot!  are  cast.  Congresi  haa  unquestlooabl; 
the  paramount,  and  when  It  sees  fit  to  aierclM 
It  the  eicluslve,  power  to  regulate  snch  electlona. 
Congress  must  In  the  Qrst  Instance  determine 
lor  Itself  what  regulations  are  necessar;  or  ex- 
pedient, and  It  Is  not  lo  the  province  oC  the 
courte  to  reetrlcC  or  annul  an;  enactment  on  the 
subject  on  the  ground  that  It  Is  not  within  the 
powers  of  Congress,  unless  It  Is  clear  that  In 
no  event  and  under  no  clrcamstaoces  can  the  of- 
fense aKect  the  election  for  representatives  In 
Congress.  United  Statea  v,  McBesle;,  20  Fed.  807. 

And  the  power  of  Congress  lu  regard  to  elec- 
Ilons  for  representatives  In  Congress  Is  para- 
mount and  ma;  be  exercised  at  sny  time  and  to 
an;  extent  which  It  deems  eipedlent.  and  so 
far  as  It  Is  exercised,  and  no  farther,  the  regula- 
tions affected  supersede  those  of  the  state  which 
are  Inconsistent  therewith.  Sx  parte  Siebold, 
100  U.  S.  371,  25  L.  ed,  717.  !□  this  case  It 
was  held  that  Congress  has  supervisor;  power 
over  the  election  of  representatlvee  tor  Con- 
gress, and  ma;  make  new  statutor;  regulations 
to  aJd,  alter,  or  modll;  the  regulations  made  b; 
the  state ;  and  It  la  not  necesear;  that  Congreas 
ahould  assume  exclusive  control,  but  It  ma; 
adopt  the  machlner;  of  the  state. 

In  People  i^  rel.  Orlnnell  v.  Hoffmaii,  116  III. 
587.  BB  Am.  Rep.  783,  5  N.  E  606.  8  N.  B.  788, 
it  was  said  that  In  Br  parte  Siebold,  100  U.  8. 
871,  26  L.  ed.  717,  the  constitutional  It;  of  U.  8. 
Rev.  Stat.  1  2012.  authorising  the  appointment 
of  supervisors  ol  election,  was  sustained,  sa;- 
Icg:  "The  point  was  there  made  that  the 
United  States  circuit  courts  had  not  the  power 
to  sppolot  snpenlsors  of  election,  on  the 
ground  that  the  duties  of  such  courts  were  ju- 
dicial, wblle  the  supervisors  of  election  were  ot- 
flcers  whose  duties  were  executive  In  their 
character.  It  was  held,  however,  that  'Con- 
gress bad  the  power  to  vest  the  appointment  of 
the    supervisors   In    qaeatlon    In     the   circuit 


Rep.  1. 

In  Re  Supervisor*'  Appointment,  B2  Fed.  2H4, 
It  was  held  that  supervisors  of  congressional 
elections  ahould  be  appointed  under  U.  S.  Rev. 
Stat,  f)  aoii:  2012.  providing  for  such  super- 
visors, a  proper  application  having  been  made; 
that  the  power  of  Congress  over  national  elec- 
tions was  no  looger  In  queetlon.  ss  the  Federrf 
law  required  onlforniitT  In  the  prerequisites  of 
the  right  to  vote  as  afTectlng  a  citizen  otherwise 
entitled  to  vote  at  a  national  electloo  :  that  in- 
consistent registration  enactments,  making  dif- 
ferent prerequisites  and  den;lBg  equal   oppor- 


Dhitbd  Statu  Cibcdit  Couax  or  ArrmuM. 


lowB:  "Every  person  who  prevents,  hin- 
ders, cuntrols,  or  intimidatea  another  from 
•xerdBing,  or  in  exercising,  the  right  of 
suffrage,  to  whom  that;  right  ia  guaranteed 
by  the  15th  Amendment  to  the  GonHtitution 
ol  the  United  States,  by  meaua  of  bribery 
or  threats  of  depriving  such  person  of  tm- 
ployment  or  occupation,  or  of  ejecting  auch 
person  from  a  rented  house,  landa,  or  other 
property,  by  threats  of  refusing  to  renew 
leases  or  contracta  for  labor,  or  by  threats 
of  Tiolence  to  bimaelf  or  family,shall  be  pun- 
ished as  provided  in  the.  preceding  section." 
This  aection  comes  from  the  enforcement 
act  of  May  31,  1870  (10  Stat,  at  L.  141, 
chap.  114),  and  is  the  6th  aection  of  that 
a(!t,  carried  into  the  revision  without  altera- 
tion. This  section  provides  for  the  punish- 
ment of  those  who  obstruct  the  free  exercise 
of  the  elective  franchise,  without  distinc- 
tion   between    elections    where    presidential 


electors  or  members  of  Congress  are  to  bs- 
chosen  and  those  which  are  only  for  the  elec- 
tion of  state  or  municipal  officers.  It  i» 
aiao  very  clear  that  it  is  not  limited  to  of- 
fMises  grounded  upon  race,  color,  or  pre- 
vious condition  of  servitude.  The  only 
limitation  of  the  provision  is  that  the  of- 
fenses shall  be  in  respect  of  the  exercise  of 
the  right  of  suffrage  by  a  elaaa  of  voters 
described  as  those  to  whom  that  right  is 
guaranteed  by  the  15th  Amendment  to  tb* 
Constitution  of  the  United  States."  It  is  a 
well-settled  rule  of  constitutional  construc- 
tion ths^  Uie  Congress  has  power  to  protect 
the  exercise  of  every  right  created  by,  aris- 
ing under,  or  dependent  upon  the  Constitu- 
tion of  the  United  States,  and  may  provide 
for  the  enforcement  of  every  such  ri^t, 
privilege,  or  immunity  by  such  l^slatioo. 

" "  ■""  ■"■ — =--■-'  -^  tiat  end. 
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tunlties  to  perform  tbem,  were  eontrarj  to  tbe 
Federal  statutes,  and  nngatorr.  These  sections 
(2011,  2012)  were  repealed  te  1894. 

Tbe  United  BUtea  baa  the  andonbted  right 
to  Interfere  In  all  cases  where  there  la  a  regis- 
tration at  Tolert  tor  tbe  election  at  members  of 
CoDKresa.  and  where  that  Interference  occurs 
nnder  tbe  aatborlty  of  a  statute  at  tbe  Dalted 
States  there  can  be  no  law  which  la  paramount 
10  It.    Sm  port*  Uelssler,  S  Blsa.  4BT,  4  Fed. 

ise. 

U.  8.  Rev.  atat.  I  Se06,  provided  that  sverr 

peraon  who  nnlawfnll;  obatracts  or  conteder- 
sCea  with  othera  lo  obatrnct.  an;  citlien  from 
doing  any  set  required  to  quslltj  him  to  vote, 
or  from  voting  st  an;  electlm  In  an^  state,  ter- 
ritory, district,  couDtr,  dt;,  parleh.  township, 
school  district,  munlclpsJ  or  other  territorial 
subdivision,  shsll  ba  lined,  etc.  <sct  Ms;  SI, 
ItTO,  chap.  114,  1  4,  18  BtaC.  at  L.  p.  141). 
This  section  wss  repealed  February  8,  1894. 

Id  Brown  v.  Munford,  IB  Fed.  1TB,  the  coort 
said  that  D,  B.  Rer.  Stat.  |  BGOS,  now  standa  as 
a  distinct  section.  "Thai  althoagh  It  may  not 
refer  In  termi  to  Federal  elections,  yet  It  Is  s 
necessai?  Implication  ot  law  that  It  does  refer 
to  them,  Congren  havlog  general  powers  of  leg- 
Islsllon  In  respect  to  such  elections,  snd  tbe 
courts  being  bound  to  give  effect  to  the  section 
In  respect  to  sll  elections  over  wblcb  Congress 
poBsesEies  general  powera  The  very  same  ques- 
tion Is  presented  by  the  demurrer  la  this  case 

against  a  state  olBcer  who  refused  to  assesi  the 
complHlnnuC.  thereby  preventing  him  from  pay- 
ing capitation  tai.  and  from  voting. 

Tills  section  was  held  vslld  as  applied  to  con- 
gteasloDHl  elections.  United  States  v.  Belvin, 
48  Fed.  381.  In  this  case,  referring  to  the 
HetK  Caoc,  S2  U.  B.  214,  23  L.  ed.  583.  wbkb 
beld  that  the  act  of  May,  18T0.  was  Identical 
witb  U.  8.  Rev.  Stat.  |  550B.  and  was  not  appll- 
rable  to  municipal  elertlona  becauae  It  waa  pot 
limited  to  cases  In  regard  to  race,  color,  or  pre- 
vious condltloa  of  servitude,  tbe  court  siild : 
"But  it  Is  a  plain  non  seKuitur  to  contend  that, 
~   '  of  Congress  hss 


t  In 


state  election 


...  t  when  applied  to  a 

congresBlonal  election.  The  argument  on  this 
subject  la  fully  elaborsted  In  the  csae  of  United 
States  V.  Munford  [18  Fed.  £23],  and  need  not 
be  repeated  here.  In  the  case  of  United  States 
T.  Cmlkshank,  92  U.  B.  642,  33  L.  ed.  ESS.  su- 
other  sectluD  at  tbe  enforcement  act  of  18T0 
was  brought  In  review,  wblch  wss  pronounced 
nncoDStltutlonal  on  grounds  anaJogouS  to  those 
alleged  In  Reese's  Case.  The  esses  of  United 
fi3  L.  R.  A. 


atstes  V.  Hsms.  IDS  U.  8.  829,  27  L.  ed.  290. 
1  Snp.  Ct.  Rep.  601,  and  ot  Baldwin  v.  Franks, 
120  U.  B.  878,  SO  L.  ed.  788,  7  Sap.  Ct.  Sep. 
see,  76S,  cited  by  the  defMise  In  the  cases  at 
bar,  tnmed  upon  the  constitutionality  of  the- 
2d  section  of  the  act  of  Congress  of  April  30, 
1S7I,  nearly  Identical  with  which  Is  |  E&IB  ot 
tbe  United  States  Revised  Statutes.  That  sec- 
tion Is  ^regloualy  snd  palpably  aamnstltutlonsl 
on  Its  face.  Bnt  neither  In  lU  origin  nor  lt» 
hlKtory  bss  It  any  relation  to  or  analogy  wltb 
1  SSOe  ot  the  Revised  Statutes,  under  wblch  tbs 
Indlctmeots  at  bar  are  brooght.  It  cannot  be 
rensonably  contended  that,  becsuse  It  was  be- 
yond the  competency  of  Coogresa  to  paas  me 
law.  It  was  therefore  beyond  Its  power  to  psas- 
snotbcr  law  unlike  tbe  drst  In  purport  and  pur- 
pose. The  decisions  In  the  case  ot  Harris  aniV 
of  Baldwin  v.  Franks  do  not,  therefore,  rule 
tbose  we  now  have  under  consideration." 

S.  Other  eleoHoM. 

In  LacKli  V.  United  States  It  Is  held  that 
V.  a.  Rev.  But.  I  SaoT,  providing  that  every 
reran n  who  prevents,  hinders,  controls,  or  In- 
timidates another  from  exercising  the  right  of 
sunrage,  to  whom  that  right  Is  guaranteed  by 
the  IBth  Amendment  lo  the  ConstllutlMi,  by 
bribery  or  thrests.  shall  be  panlabed,  etc,  t> 
void  as  applied  to  state  elections  because  It  In- 
cludes within  Its  operation  ofTenses  not  grounded 
upiin  rsce.  color,  or  previous  condition  of  servi- 
tude. This  case  Is  sn  ludlctment  tor  bribing- 
cltliens  and  voters  of  African  descent  at  a  state 
election.  It  Is  betd  tbst  the  15th  Amendment 
has  no  effect  other  than  to  forbid  discrimination 
on  account  ot  race,  color,  or  previous  condition- 
of  servitude.  The  court  aaya :  "The  Indict- 
ment In  tbe  case  st  bar  did  not  aver  the  bribery 
to  have  been  tiecause  of  color,  etc,  and.  If  It  had. 
It  would  have  added  an  element  not  named  Id 
the  statute." 

This  case  followed  United  States  v:  Amsdoi, 
10  Bias,  283,  6  Fed.  819,  which  beld  that  the 
language  of  the  Revised  Statutes,  "to  whom  tbe 
right  ot  sutTrsge  Is  secured  or  guaranteed  by  the 
15th  Amendment,"  was  not  authorised  by  the 
15th  Amendment  on  the  ground  that  tbe  right 
of  suffrage  was  not  guaranteed  by  that  amend- 
ment. In  that  case  It  waa  also  beld  tbst  tbe 
section  wss  nut  limited  In  Its  operation  to  per- 
sons who  clslm  to  act  osder  prohibited  legisla- 
tion, but  provides  for  tbe  punlabment  of  Indi- 
viduals actlDg  for  themselves  Irrespective  at 
state  law  snd  Id  states  where  there  Is  no  pro- 
hibited legislation.  Tbe  Lacebv  Cass  did  not 
consider  It  necessary  to  discuss  the  proposltloD 
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274,  4  Sup.  Ct.  Rep.  152;  Be  Neaglt,  136  U. 
S.  1,  tub  nom.  Cunningluim  t.  Heagle,  31  L. 
ed.  55,  10  Sup.  Ct.  Rep.  663;  Logan  v.  Unit- 
ed Stales,  144  U.  B.  203,  36  L.  ed.  429,  12 
Sup.  Ct.  Hep.  817  i  Ke  0«orlM,  158  U.  S. 
S32,  3B  L.  ed.  1080,  IB  Sup.  Ct.  Rep.  959. 
Examples  of  righu  arisiog^  under  or  de- 
peniient  upoa  toe  Conatitulion  ftnd  lawi  of 
the  United  States  >ra  found  in  tbe  cBftea 
cited  above.  Thus,  tbe  ri^lit  to  vote  for  a 
member  of  CongreBS  wm,  in  Ex  parte  ¥ar- 
brough,  beld  to  oe  a  right  arising  under  tbe 
Constitution  of  the  United  States.  In  Unit- 
ed 8iate»  T.  Cruikthank,  92  U.  S.  S42,  BS3, 
23  L.  ed.  5E8,  591,  it  was  said  tbot  the  ri^bt 
to  petition  Congrees  for  a  redress  of  nier- 
ances  is  a  right  secured  to  dtizens  S  tha 
United  States  bj  tbe  Constitution.  In  Lo- 
gan V.  Dnited  Btafes,  eited  above,  it  wm 
held  that  the  right  of  a  prisoner  in  tbe  law- 
ful custody  of    an    officer    of    the    United 


States  to  be  protected  egainat  assault  and 
iDuriler  is  a  right  arising  under  and  depend- 
ent upon  the  C<»istitution.  In  Re  Quarle*^ 
cited  above,  it  was  held  that  it  is  the  right 
of  every  private  citizen  to  iufonn  a  mar- 
shal of  the  United  States  of  a  violation  of 
the  revenue  laws  of  the  United  States,  and 
a  right  secured  by  the  Constitution,  and 
that  a  conspiracy  to  injure,  oppress,  threat- 
en, or  intimidate  in  the  free  exercise  of  this 
right,  or  because  of  baring  exercised  it,  is- 
punishable  under  {  5608  of  the  Revised 
Statutes.  So,  in  the  Oaae  of  VeagU,  135  U. 
S.  I,  34  L.  ed.  56,  10  Sup.  Ct.  Rep.  668,  it 


protected  from  lawless  violence  while  in  the 
exercise  of  the  duties  and  functions  of  hie. 
ofBce  is  a  right  arising  under  the  Constitu- 
tion, and  that  it  is  the  duty  of  the  United 
States  to  afford    such    protection.     In    Em- 


"a*  to  whether  the  power  of  Cangress  to  legls- 
late  In  respect  to  purely  state  auctions  li  net 
also  limited  to  prohibitions  of  discrimination 
b;  the  United  Slates  and  by  th«  states  and  their 
officers  or  others  clslmlDg  to  act  under  color 
of  laws  within  the  prohibition  of  the  amendment." 

And  Congress  ha*  not  tbe  power  to  latartere 
In  elections  not  fi'aderBJ.  where  there  Is  no  dls- 
erimlnatlon  as  to  race,  color,  or  previous  con- 
dition ol  servitude.  HnrTlsan  v.  Hsdler,  2  Dill. 
22S,  Fed.  Css.  Ha.  6,1ST ;  Lackbt  v.  Uinnni 
States  ;  United  States  v.  Amsden.  10  BIss.  Z8S, 
S  Fed.  SIO;  United  States  v.  Nicholson.  8 
Woods,  21S,  Fed.  Cas.  No.  15,8TT  (see  subd.  B, 
Vnder  the  illA  Amomlmeiit). 

And  Federal  eonrtii  have  not  original  Jnrtsdic- 
tlou  to  protect  or  enforce  ever;  rlgbt  or  privi- 
lege secored  to  a  citlsen  b;  tbe  federal  Constl- 
tDtlon  and  acts  of  Congress,  where  such  Jnrls- 
dlctlou  Is  not  eipresslr  conferred  br  Congress. 
Harrison  v.  HsdlBy,  2  DHL  228,  Fed.  Csa.  No. 
6,137. 

The  FedeiaJ  court  will  not  enjoin  registration 
Aw  a  clt;  election,  for  gerrymandering  the  die. 
trlet  or  preacrlblng  quallflcitlDns  oppressive  to 
tbe  colored  people,  as  the  reineily  li  bj  quo  war- 
ranto, or  it  L-ltizens  are  deprived  of  their  right 
to  vote  under  the  14th  or  IGth  Amendment  to 
tbe  United  States  CoDstitatlon,  there  Is  ample 
remwlr  bj  lodlctment  snil  otherwise,  under  act 
of  Congress  or  Mar  1.  ISTO  (16  Stat,  st  L.  140. 
FebnisrT  2S.  18TI,  IS  Stst.  at  L.  432).  Holmes 
V.  Oldham.  1  Hughes.  76,  Fed.  CM.  No.  S.643. 

In  United  Slates  v.  Amsden,  10  BIss.  283.  3 
Ped.  Sia.  It  wss  said  that  Congress  ms;  forbid 
tbe  enforcemeal  ol  alt  taws  wblcb  abridge  the 

Tbe  power  of  Congress  to  leglslite  st  all  apim 
the  question  of  voting  at  atate  elections  rests 
upon  tha  IGtb  Amendment  to  ths  Constitution, 
and  It  Is  on];  when  the  wrongfal  refusal  st  such 
an  election  Is  becsuw  of  race,  color,  or  previous 
condition  of  servitude  that  Congress  can  Inter- 
fere and  provide  for  Its  punishment.  United 
States  V.  Keese,  92  U.  S.  214.  23  L.  ed.  Be3. 
Thia  was  under  act  of  Congress  of  Ms;  31, 
]t70  (IS  Stst.  st  L.  140,  I  8).  which  provided 
thst  whenever,  under  the  Constitution  or  laws 
of  an;  state,  an;  act  li  required  to  be  done  b; 
■ny  cltlisn  as  a  prerequisite  to  voting,  the  of- 
fer of  each  citlsen  shall  bs  s  performance  of 
■acta  set  K  he  is  wrongfollj'  prevented  b;  the 
person  ehsrged  with  the  dut;  of  receiving  such 
performsnce.  snd  provided  s  penslt;  for  ths  per- 
son preventing,  snd  |  4.  which  provided  for  the 
punishment  of  an;  person  who  shall  b;  force, 
briber;,  etc.,  dels;  or  obstruct  sn;  cltlien  from 
qnallfylng  as  s  voter.  It  was  held.  In  a  pross- 
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cutloD  tor  refusing  to  receive  a  vots  of  a  cICIicB 
of  African  descent  at  a  state  election,  thst  thess 
sections  were  void  because  not  limited  to  dia- 
crlmlDsClon  on  account  of  race,  color,  or  previ- 
ous condition  of  servitude.  In  this  esse  the 
court  said :  "Within  Its  l^ltimste  sphere  Con- 
Kress  Is  supreme  and  bc;ond  Che  control  of  tbe 
courts:  but  if  it  steps  outside  of  Its  constitu- 
tional llmitatloDS.  and  attempta  that  which  Is 
be;oDd  Its  reach,  tbe  courts  are  autboclied  to, 
and,  when  called  up<»i  In  due  course  of  legal  pm- 
ceed!nffamuBt,annui  Its  encroacbmentsupon  the. 
reserved  power  of  the  states  and  the  people." 

In  United  States  v.  Belvin.  46  Fed.  381,  In 
dtstlngnlsblng  the  Reese  Csse  the  court  said 
Chat  no  constltntional  statute  could  be  passed, 
b;  Congress  relating  to  state  and  municipal 
elections,  except  for  the  expresa  purpose  of  pro- 
tecting voters  from  being  hindered  or  prevented' 
from  voting  on  account  of  their  rsce,  color,  snd 
former  slsverj,  and  ths  act  of  Ma;,  1870,  con- 
tsloed  no  such  limitation,  snd  was  therefore 
beld  to  be  Inapplicable  to  a  municipal  election. 

And,  In  United  Slates  v.  Mooford.  16  Fed. 
223.  It  waa  said  cbat  In  United  States  v.  Seess. 
92  U.  B.  214, 23  L.  ed.  Hes,  |  fi506  was  beld  to  be 
In  excess  of  tbe  power  of  Congress  sa  applied 
to  municipal  elections,  as  tbe  section  said  noth- 
ing of  race,  color,  or  previous  condition  of  servi- 
tude; bat  that  if  ths  offense  bad  been  at  a  Fed- 
eral election  tbe  statute  would  have  beoi  np- 
held. 

After  I  SH06  had  been  dedsred  nnconstlta- 
tional  In  Che  Beese  Case  It  waa  re-enacCed,  leav- 
ing ont  the  objectionable  part.  United  State*  V. 
Munford,  16  Fed.  223.  This  section  waa  re- 
pealed Pebroar;  8,  1894. 

Congress  ma;  Impose  aa  a  penalC;  tbe  for- 
feiture of  citizenship  of  tbe  United  SUtee  for  a 
crimlosl  otTcnse.  snd  if  the  CoDslitutlon  of  a 
state  sllows  only  cltliens  of  the  United  Ststea 
to  vole,  Congress  ma;  thus  slfect  the  number  of 
voters.  Huber  v.  Rell;,  D3  Pa.  112.  In  tbia 
cane  it  was  said  that  "CoDgress  Is  indeed  em- 
powered to  make  regulations  for  tbe  time,  place, 
and  manner  of  holding  elections  for  senatora 
snd  represents  lives,  or  to  alter  those  made  b; 
tbe  leglalaCure  of  a  stats  (except  those  in  rela- 
tion to  the  places  of  choosing  senatora).  bat 
here  Its  power  atopa" 

Ths  Idaho  act  of  Februsr;  8,  188S,  prescrib- 
ing s  noo-polygsmous  oaCh  to  electors,  la  with- 
in the  powers  of  Congress,  notwithstanding  the 
Federal  constitutional  provision  prohibiting 
Congress  from  making  a  law  affecting  tbe  free 
exercise  of  religion.  Woole;  v.  Wsthlns,  3- 
Idaho,  5BE,  22  Pac.  102. 

And  In  ordaining  govcsnmant  tor  the  terrltor-    ' 
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parte  Tarbrough  the  conviction  was  upon 
an  indictment  ba^ed  upon  f  55[)B,  Rav.  Stat, 
which  provides  for  the  punishment  of  those 
who  conspire  "to  injure,  oppress,  threaten 
or  intimidate  any  citizen  in  the  free  exer- 
cise or  enjoyment  of  any  right  or  privilege 
secured  to  him  by  the  Constitution  or  laws 
of  the  United  States."  The  conspiracy 
charged  was  that  the  defendants  conspired 
to  intimidate  a  citizen  of  African  descent  in 
the  exercise  of  his  right  to  vot«  for  a  mem- 
ber of  Congress,  and  that  they  did  this  on 

dition  of  servitude.  The  conviction  wm 
sustained  upon  the  ground  that  the  right  to 
Tot«  for  ft  member  of  Congress  depended 
upon  the  CiMtstitution  of  the  United  States, 
ftnd  waa  therefore  a  right  secured  thereby, 
which  It  was  the  duty  of  Congress  to  pro* 
tect.     Upon  this  subject,  the  court,  speak- 


ing by  Justice  Milter,  said:  "But  it  it  not 
correct  to  say  that  the  right  to  vote  fur  a 
member  of  Congress  does  not  depend  on  the 
Constitution  of  the  United  States.  Tlie  of- 
fice, if  it  be  properly  called  an  office,  is  cre- 
ated by  that  Constitution,  and  by  that  alone. 
It  also  declares  how  it  shall  be  filled,  namely,. 
by  election.  Its  language  is:  'The  House 
of  Repl'esentitives  shall  he  composed  of 
members  chosen  every  second  year  by  the 
people  of  the  several  states,  and  the  electors 
in  each  state  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous 
branch  of  the  state  legislature.'  Art.  I,  J 
2.  The  states,  in  preiicribing  the  qualifi- 
cations of  voters  for  the  most  numerous 
branch  of  their  own  legislatures,  do  not  do 
this  with  reference  to  th^  election  for  mem- 
bers of  Congress.  Nor  can  they  prescribe 
the     qualification   for   voters   for    those   eo 


it*  and  tbe  people  who  lohsblt  them,  all  the 
dlscreCloo  which  beloDga  to  the  legislative  power 
Is  vesled  [n  Consress.  and  tbat  extends,  bejond 
■II  contraversj,  to  determining  b;  law  from 
time  to  time  the  form  of  the  local  goveronieQt 
In  a  particular  terrltorj,  and  the  quallQcatlon 
of  those  who  shall  administer  It.  It  rests  with 
Congress  to  bb;  whether  In  a  given  case  anr  of 
the  people  resident  la  the  terrltar;  sbsll  par- 
ticipate in  the  election  of  Its  olBcen  or  the  mak- 
ing ot  Its  laws,  and  It  majr  tberefore  take  from 
them  'an;  right  of  sutTrage  It  mar  prevlaaalr 
have  conferred,  or  at  anj  time  modlt;  or  abrldgs 
It.  Murphy  V.  EEamsey,  114  II.  B.  15,  29  L.  ed. 
47,  8  Sup.  Ct.  Bep.  74T. 


S.  RequiriBQ 


e  olHeeri  to  obsy  stale  latu. 


Congress  has  tbe  conatltntlonal  power  to  en- 
act a  law  for  pnolshlng  a  state  officer  ol  elec- 
CIOQB  tor  a  Tlolatlon  of  bis  dot;  undrr  a  state 
BiBtute  In  reference  to  an  election  of  a  repre- 
aenlatlve  for  CongreBS.  Es  porie  Slebold,  100 
n.  8.  371.  25  I.,  ed,  71T  :  Ea  parte  Clnrke.  100 
D.  S.  401,  26  L.  ed.  710  ;  Ke  CoJ,  127  U. 


i  Slip.  CC.  Bep,  1Z63,  Affirming 
31  Fed.  704;  United  States  v.  Kelsey,  43  Fed. 
883  :  Brown  v.  MunTord.  16  Fed.  17S 

The    power,    under    tbe    Canstltutlon    of    the 
United  States,  ot  ConeresB  to  make  such  provl. 


t»r  o(  Congress  Is  elected,  as  well  as  tbe  preser- 
vation and  proper  return  and  counting  ot  the 
votes  cast  thereat,  and  In  fact  whatever  Ii  nec- 
essary to  an  honest  and  fair  certlBcatlon  of  SDCb 
an  action,  cannot  be  questioned.  Re  Cot.  127 
D.  a.  731,  32  L.  ed.  2T4.  8  Hup.  Qt.  Rep.  1263, 
Amrmlng  31  Fed.  794. 

Congress  has  the  power  to  compel  compliance 
with  a  state  law  by  a  state  olHcer  in  matters  af. 
tectlng  congressional  elections.  For  this  pur- 
pose U.  B,  Rev.  Stat.  |  SSIS,  was  passed,  provid- 
ing that  ever;  officer  of  an  election  at  which 
an;  representative  or  delegate  In  Congress  Is 
voted  for,  who  neglects  or  refuses  to  perform 
an;  duty  required  of  him  b;  an;  law  of  the 
United  Stales,  or  ot  an;  state  or  territory  there- 
of, shall  be  punished,  etc. 

In  a  prosecution  under  this  statute  It  was 
•aid :  "The  United  States  does  not  concern  It- 
self with  other  elections,  nor  with  the  viola- 
tion ot  the  state  laws  as  such  In  an;  elecllon: 
but  whenever  a  member  ot  Congress  Is  to  t>e 
elected,  this  act  of  Congress  steps  In  to  protect 
tbe  people  of  tbe  whole  United  Btatea  against 
the  evil  eTects  at  fraudulent  elections  b;  punish- 
ing those  who  hold  the  election  for  ever;  vlola- 
tloa  of  dut;  In  the  performance  ot  their  tunc- 
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ticns ;  or,  to  put  It  snother  ws;.  Congress  seeks 
b;  tbiB  statute  to  gaard  the  el  eel  loo  of  members 
ot  Congress  against  an;  possible  uufslmess  b; 
compelling,  under  Its  pains  snd  penalties,  every- 
one concerned  Id  holding  the  election  to  a  strict 
and  scrupulous  observance  of  ever;  duty  de- 
volved upon  him  while  so  engaged."  United 
States  V.  Jsckson.  25  Fed.  Ii48. 

la  Mm  parte  Clarlre,  100  U.  S.  300,  25  L.  ed. 
715.  where  a  state  officer  at  an  election  o(  a 
representative  ot  Congress  was  convicted  Id  the 
Federal  court,  under  V.  S,  Kev.  3tat.  |  5515, 
for  a  violation  ot  the  law  ot  Ohio  In  allowing 
the  ballot  boTcs  to  be  broken  open.  It  was  held 
thst  Congress  had  power  to  pass  the  law  under 
which  the  conviction  was  had.  and  the  cause  of 
commitment  wss  Iswful  and  BuDIclent.  This 
BecUon  was  repealed  February  8.  1894. 

And  in  a  prosecution  for  an  unlawful   regls- 

trntlon  at  an  election  for  Congress,  it  was  held 

Congress  has  tbe  power  to  Impose  pens 


tor 


listing 


s  la 


of  a 


cleftlon  beld  pursuant  to  such  laws  for  tbe  el 
lion    ot    rep  resent  stives    In    Congress,     United 
States  V.  O'Connor,  SI  Fed.  449. 

Where  there  was  an  election  for  members  o( 
Congri'ss  an  appllcallon  was  made  to  tbe  court 
for  a  suhtusna  duces  tecum  foe  the  poll  books 
and  ballots,  on  tbe  ground  thst  there  was  a  false 
return  of  the  votes  cast,  and  that  the  matter 
(Should  be  laid  before  the  grand  Jury.  It  waa 
held  tbat  Arkansas  election  laws,  1  2694,  re- 
nulrlng  the  Judges  of  the  election  to  Inclose  the 
ballots  In  en  Envelope  and  prohibiting  their  be- 
ing opened  In  case  ot  a  contested  election,  wonm 
not  prevent  the  Federal  court  from  examining 
the  ballots,  under  D.  8.  Rev.  Stat.  |  0515,  pre- 
scribing  a  penalty  against  an;  officer  of  an  elec- 
tion for  representatives  In  Congress  who  sball 
be  guilty  of  mlscondoct  In  regard  to  tbe  elec- 
tion, or  who  makes  s  false  ccstlflcsle,  or  wltb- 
holds  ap;  certltlcate,  or  neglects  to  do  his  dut;. 
It  was  held  thst  the  law  ot  the  United  States 
In  regard  to  the  election  ot  members  ot  Congress 
wss  paramount,  lie  Uassey,  45  Fed.  629.  In 
this  case  It  waa  said :  "It  Is  not  contended  by 
the  able  counsel  who  represent  the  respondent 
and  the  state  of  Arkansas  but  thst  the  general 
government  has  tbe  right,  under  the  Constitu- 
tion, to  pBSS  laws  regnlatlngthe  manner  ot  hold- 
ing elections  tor  members  of  Congress  in  ths 
several  ststes,  nor  thst,  In  the  holding  of  elec- 
tions under  asid  laws,  the  election  officers  ap- 
pointed under  the  state  laws  become  officers  ot 
tbe  general  government  as  veil  as  of  the  state, 
and  that  the;  are  amenable  to  tbe  government 
for  violations  ot  said  laws ;  so  tbat  It  wonld 
seem  thst  the  only  question  that  need  be  paaaed 
upon  Is  whether  the  laws  of  the  United  States 
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Momine.  Th^  define  who  ar«  b>  vot«  for 
the  popular  branch  of  their  own  legislature, 
Mad  the  Constitution  of  the  Unit^  States 
flti;s  the  same  persons  shall  vota  for  mem- 
bers of  Congress  in  that  st«te.  It  adopts 
the  qualificaticHi  thus  furnished  as  the 
<]uu  I  i  fication  of  its  own  electors  for  mem- 
bers of  Congress.  It  is  not  true,  therefore, 
that  electors  for  members  of  Congress  owe 
their  right  to  vote  to  the  state  law  in  any 
sense  which  makes  the  exercise  of  the  right 
to  depend  exclusively  on  the  law  of  the 
Btute.'^ 

The  judgment  of  the  court  was  also  rested, 
in  part,  upon  the  broader  ground  that  the 
Congress  bad  the  general  implied  "power  to 

Srotcct  the  elections  on  whldi  its  existence 
epends  from  violence  and  corruption."  But 
all  that  is  said  in  that  case  upon  this  as- 
pect of  the  question  was  said  of  elections  at 


which  electors  or  congressmen  are  to  be 
chosen,  aud  of  the  direct  interest  of  the 
United  States  in  securing  such  elections 
from  violence,  corruption,  and  fraud.  But 
wliether  the  power  of  Congress  to  l^slate 
in  respect  to  congressional  elections  depends 
upim  the  elTect  of  the  2d  and  4th  sections  of 
article  1  of  the  Constitution,  or  arises  out 
of  the  implied  power  to  protect  such  elec- 
tions against  violence  and  fraud  because 
they  are  Federal  elections  so  far  aa  Federal 
officials  are  thereby  directly  chosen,  it  is 
very  obvious  that,  whether  such  power  be 
attributed  to  either  the  one  or  the  other 
source,  it  furnishes  no  reason  for  any  inter- 
ference at  a  purelj*  state  election.  This  we 
do  not  understand  to  be  controverted  by  tbe 
able  counsel  who  have  argued  this  case. 
But,  whether  conceded  or  not,  it  remains  as 
true  now  as  it  was  when  tbe  Supreme  Court, 


•a  passed  are  paramount  If  the;  are  In  eonOlet 
with  saj  stats  law." 

CanKreas  baa  tbe  power  to  Impose  a  panlib- 
mcDt  (or  the  violation  ot  slate  laws  In  recard 

to  elections  for  representatives  in  CougrCBa. 
Sx  parte  Slebold,  100  U.  S.  871.  26  L.  ed.  717, 
Id  this  ctae  the  court  said;  "Tbe  Impaction 
of  pualihment  implies  a  prohibition  of  tbe  act 
finiilslied.  Tbe  state  laws  wklcb  Cousresa  sees 
no  occasion  to  alter,  but  whlcb  It  allows  to 
•tand,  are  Id  effect  adopted  bj  CongreBa.  It 
elmplT    demnndB    tbelr    luIOIi        ■       ^  ■     ■ 


,  It  li 


with 


Ibe  means  provifled  tor  theli     .    ..    __ 

provides  additional  means  tor  that  purpose,  and 
we  think  It  la  euClrelT  wllbio  Its  canstltutlonal 
power  Co  do  so.  It  Is  bIdipIt  tbe  exercise  of  tbe 
fmwer  to  make  addltlunal  regalsllons." 

But  tbe   mere  fact  that  a   cepresentatlve  In 
CongreBB  Is  voted   tor   in   so    election   ot  atate 


Jia  parte  Perkiua  SO  Fed.  800.  Id  this  ceae 
tt  was  beld  that  ihc  violation  bj  an  oOc:er  ol  a 
state  electlDD,  at  wb[(.'b  election  a  repreaeatatlve 
la  CongieaB  la  slaa  voted  for,  of  an>  duly  Im- 
fused  upon  bim  by  slate  or  Federal  Btstutea, 
which  Bolelj  conceinB  the  election  of  any  state 
or  local  omcer,  la  not  an  otTeuBe  puniBbable  hj 
the  United  State*  and  U.  S.  Rev,  Stat.  f|  5511- 
C>nl5.  makiDg  It  an  oirense  against  ILe  Uolted 
States  for  nnr  otBcct  at  eucli  elec:LlDa  to  rlolale 
any  duty  so  Imposed  upon  him.  does  not  refer 
lo  an  offense  so  committed. 

And  In  United  gtaCes  v.  NIcbolsoD,  3  Woods, 
215.  Fed,  Cas,  No.  15.8TT.  trblch  was  a  prosecu- 
tion under  V.  8.  Ilev.  Stat.  I  fiSlS,  of  state  com- 
atlSRlouers  ot  election  sppolnted  under  the  state 
Inw  (0  condU(;t  an  election  for  meml^ers  u(  Con- 
Sress  and  state  oBlceis,  charging  thai  th»y  pre- 
vented a  fair  election  tor  a  member  of  Congress 
t>r  uslngtbree  ballot  boiea  at  the  polla  tbe  raurl 
(natructed  "that  Congress  baa  no  pow^r  tu  pun- 
ish a  state  officer  for  a  violation  of  a  Etete  law. 
I(  It  only  affects  the  election  of  atate.  pariah,  or 
ward  DlBcers,  sud  that  t  S515  of  the  Bcvlsed 
Statutes  of  the  United  Slatea  does  not  under- 
take to  punish  state  officers  for  a  violatloa  of 
Mate  law.  so  far  aa  such  violatloa  only  affects 
the  election,   or   the    result   ot  the   elect'on,   of 

CoDgreaa  may  make  n  on  perform  RDce  ot  du 
Imposed  bv  ststs  laws  on  state  officers  an  offi 
asalnsC  tbe  United  States,  where  dlscrlmlnn 

color,   etc.     United    BCates  v.   Given,    Fed.   Cns.' 
No.  15.210. 
53  L.  R.  A. 


II.  UHder  arUcle  1,  United  atatet  Cons 


In  L.\caiv  V.  United  Statss  It  was  said: 
But  whether  tbe  power  of  Congress  to  leglslats 
a    respect    to    congressional    elections   depends 


tl 

le  1  ot  tbe  Constitution 

or  arise 

«  o 

plied  power  to  protect  : 

ich  elec 

lence  and    fraud    beca 

elections  so  tar  as  Fedpri 

lat 

whether 

til 

lb 

e  other  source  II  furnish 

for  any 

purely  stste  election.' 
Under  Const,  art.  1,  I  4,  providing  thst  Con- 
irreas  has  power  to  make  regnlatlona  aa  to  tba 
time  and  manner  of  boldlDg  elections  for  repre- 
sentatlvea  Id  CongreBs,  or  to  alter  such  regula- 
tions aa  the  state  prescrlliea.  CoDgreaa  can  re- 
quire state  oflicera  of  elertlon,  at  which  repre- 
sentatives In  Conijreae  are  to  be  voted  tor,  lo 
perform  the  dutlea  required  by  tbe  state  stst- 
utea,  and  lo  metie  tbe  failure  a  criminal  offenoe, 
and  could  enact  U.  3.  Kev.  atat,  i|  551B,  5511, 
to  that  efTcct.  Ue  Coy,  31  Fed.  7S4.  Affirmed  In 
127  U.  S.  7S2.  38  U  ed.  ^78.  8  Sup.  Ct-  Rep. 
1283. 

And  under  this  section  of  tbe  Conatliullon 
Congress  has  ample  power  to  legislate  Cor  tbe 
protection  of  electlOQa  for  Congreas.  whether 
such  elections  be  for  representatives  alone,  or 
In  conjunction  with  the  election  of  atsle  and 
county  officers.  Ear  porfe  Perklna  28  Fed.  8O0. 
D.  S.  Const,  art.  1.  t|  1,  *.  in  regard  to  elec- 
■i<ins  of  representatives  Id  Congress  and  adopt- 
ing tbe  quallDcatlona  of  electors  prescribed  by 
the  stales,  and  authorising  CoDgress  to  regn- 
late  the  manner  of  holding  nch  elections,  sre 
Intended  to  plsce  the  election  of  representallvea 
power  of  Congress,  so  as  to  se- 


es a.  No.  1S.225. 

This  srtlcle  does  not  confer  rights  or  privi- 
leges upon  the  Individual  citizen,  but  Is  a  ciauae 
framed  to  secure  the  existence  of  tbe  govern- 
ment itself.  It  authorizes  Congreas  to  regulate 
the  time,  plsce,  snd  msoner  of  choosing  repre- 
sentatives Id  Congreas. 

And  under  U.  S.  Court,  art.  1.  |  *.  Congress 
bas  the  right,  (or  tbe  preservation  of  t. 


tloD 


iatloD 


respecting  tbe  msnner  of  conduc 

tlon  for  representatives  In  Congress  aa  will  pre 

1  Hughes,  bil2,  Fed.  Cas.  No,  4,483. 


Uhitbd  Btatu  Qucdtt  ConuT  or  Apisau. 


in  United  Btatea  v.  Btete,  92  V.  8.  2U,  218, 
23  L.  ed.  603,  064,  «aid  that  the  power  <rf 
CoDgreas  to  Instate  at  all  upon  tbe  Bub- 
jeet  of  state  elictious  depends  upon  the  ISth 
Amendment  to  tbe  Constitution.  If,  there- 
fore, S  6EDT  of  the  Reused  Statutes  ii  not 
leglal&tion  authorized  by  that  amendment,  it 
must  fall.  Xhatameudment  ia  Intheaewords: 

"Bee  1,  The  right  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or 
abridged  by  tbe  United  States,  or  hj  any 
state,  on  account  of  race,  color,  or  prerious 
condition   of  servitude. 

"Sec.  2.  TheCongress  Ehsll  have  powertoen- 
forcethlaarticleby  appropriate  legislation." 

That  amendment  does  not  confer  a  right 
of  niSrage  upon  any  one,  nor  does  it  secure 
OT  guarantee  any  right  of  auSrage  to  any 
class  of  citizens.  It  has  no  other  force  or 
effect  than  to  forbid  discrimination  by  the 
United  States  and  by  the  states  "on  account 


of  race,  color,  or  previous  condition  of  s«rv- 
itude."  This  predse  question  arose  ilk 
United  Stale*  v.  Rente,  92  U.  8.  SIS,  23  L. 
ed.  663,  where  the  constitutional  i^  of  thft 
3d  and  4th  sections  of  the  act  of  May  31, 
1370,  Tas  involved.  Those  sections  wera 
parts  of  the  original  enforcement  act,  from 
which  i  5607  of  the  Revised  Statutes  cornea; 
it  having  been  the  5th  section  of  that  act. 
Those  SMtions,  like  the  Gth  section,  wer* 
broad  enough  to  cover  unlawful  obstruc- 
tions to  the  exei'cise  of  the  elective  Iranchiu*- 
whether  committed  at  state  elections  or 
elecUons  where  electors  or  members  ol  Con- 
gress were  to  be  chosen ;  and,  lilce  the  5tb 
section,  were  not  limited  to  discriminationa 
"on  account  of  race,  color,  or  previous  con- 
dition of  servitude."  The  3d  section  of  the- 
act  there  involved  provided  Uiat  an  offer  t» 
perform  any  act  made  by  law  a  prerequisita- 
to  voting  was  equivalent    to    performance. 


Id  Ulnar  v.  HapperMtt  SI  Wall.  leS.  S3  I^ 
•d.  62T.  it  wai  said  that  under  U.  8.  Coast,  art. 
1, 1  4,  provldlni  tbat  Con)[reM  nny  at  HBj  tlma 
by  law  make  of  altui  tbe  reEuUIIani  prescribed 
In  eacb  state  tor  boldln^  elections  for  senators 
and  represeotatlves.  except  as  to  tbe  place  ol 
rhooBlDg  senators,  "It  Is  not  neceqsar?  to  Inquire 
whether  this  power  ol  supervision  thus  given  to 
Consress  Is  sofflclent  to  authorlEe  any  Interfer- 
ence with  tbe  state  laws  prescrlbint  the  qnallfl- 
eatloBB  ot  voters,  for  no  socb  Interference  has 
ever  been  attempted.  The  power  of  the  slate  Id 
this  pnrtkular  Is  certalol;  supreme  until  Coo- 
Under  tbis  article  Congress  has  autborit}  to 
regulate  Federal  elections.  United  Btatea  v. 
Uunford,  16  Fed,  SS8,  Id  this  case  It  was  said 
that  It  was  claimed  tbat  D.  S.  Rev.  Slat.  | 
N>06,  has  been  declared  dd  constitution  si  In 
United  States  t.  Beese,  9S  U.  S.  214,  S8  L,  ed. 
H3.  and  this  was  undsr  the  same  section  of  tbe 
original  act  of  Maj  SO,  18T0.  aa  that  ander 
which  tbls  InfocmatloD  Is  tiled,  with  tbe  excep- 
tion that  after  the  Reese  Cusa  Congress  re-en- 
acted tbat  sectloD  leaving  oat  of  It  the  words 
which  Id  the  Case  of  Reese  had  been  considered 
to  bring  It  under  tbe  IStb  Amendment,  and 
made  It  a  geoerol  law  wltbln  tbe  power  of 
Congress  to  enact,  not  bj  virtue  of  tbe  IStb 
Amendment,  but  b;  virtue  of  the  power  under 
D.  S.  Conat.  art.  1,  I  4  ;  that  the  Case  of  Reese 
did  not  arise  at  a  congressional  election,  and  all 
claims  to  support  the  Indictment  not  arising 
out  of  tbe  15th  Amendment  were  abandoned. 

It  was  further  said  that  In  the  Reese  Case,  | 
KSOe  was  not  appropriate  legislation  to  enforce 
tbe  IStb  Amendment,  as  that  section  said  noth- 
ing of  race,  color,  or  previous  condltloD  of  servi- 
tude ;  tbat  It  was  a  municipal  election,  and 
tberefori)  oot  within  the  power  of  Congress, 
under  C.  B.  Coosl.  art.  1.  I  i.  wblch  gives  power 
to  Congress  over  Federal  elections:  that  had  tbe 
same  crime  been  commuted  at  a  Federal  elec- 
tion [he  court  would  have  found  the  authority 
tor  I  5508,  under  art.  1,  1  4.  above  recited, 
in.  Under  arliale  t.  Dulled  Stotet  Con»(l(iillon. 
U.  8.  Const,  art.  2,  |  1.  el.  2.  provides  that 
eacb  state  shall  appoint  In  sach  manner  as  tbe 


n   which 


titled  In  Congress.  Clause  3  provldei 
grrss  may  determine  tbe  time  of  cbooelng  tbe 
electors  and  tbe  day  on  which  they  shall  give 
tbeir  votes,  which  dsv  sball  be  tbe  same 
throughout  the  United  Slatea  Under  tbls 
clause,  the  act  of  Congress  of  February  3,  188T 
S3  L.  R.  A. 


(S4  Stat,  at  L.  BT8,  chap.  90),  providing  tor  «. 
meeting  of  tbe  electors  of  each  state  od  tbs  sec- 
ond Monday  In  January  uert  following  their  ap- 
pointment, was  held  to  be  a  valid  exercise  of  the- 
power  of  Coogreas,  and  controlled  notwithstand- 
ing a  state  law  fixed  tbe  third  Wednesday  In 
December  as  tbe  day  of  meeting.  McPhereon  v. 
Blacker,  14e  V.  8.  1,  38  I,,  ed.  Sfl9,  13  Bnp.  CL 
Rep.  3.  In  this  case  It  was  beld  that  Congre* 
can  determine  tbe  time  of  choosing  elector* 
and  the  day  on  which  they  ere  to  give  their 
votea,  which  is  required  to  be  tbe  same  through- 
oat  the  United  States,  but  otherwise  the  power 
and  JurlsdlctloD  of  tbe  state  Is  exclusive,  witb 
tbe  exception  as  to  ths  number  of  electors  an<k 
tbe  Ineligibility  of  certain  persons. 

In  Re  Qreeo.  134  U.  S.  3TT,  tut  nom.  Flti- 
gerald  v.  Qreen,  88  L.  ed.  961,  10  Snp.  Ct.  Hep. 
H8A.  holding  that  the  state  court  bad  Jurisdic- 
tion of  an  Indictment  tor  Illegal  voting  tor 
electora  of  President,  It  was  said :  "Tbe  onlr 
rights  and  duties  e.tpressly  vested  by  tbe  Con- 
stitution In  the  national  government,  with  re- 
gard to  tbe  appolQtment  or  the  votea  at  presi- 
dential electors,  are  by  those  provisions  wblctk 
authorise  Congresi  to  determine  the  time  of 
cbooBlng  tbe  electors  and  the  day  on  whkb  they 
shall  give  their  votea,  and  which  direct  that 
tbe  certlQcates  ot  their  votes  shall  be  opened  by 
the  president  of  the  Henate  in  the  presence  cut" 
the  two  houses  of  Congress,  and  the  votes  sbalt 
then  be  counted.  Const,  art.  S,  I  1,  Amend- 
ments, art.  IS." 

IV.  Vnier  Ut\  Ammitmsnt. 

In  Stone  v.  Smith,  169  Hasa  416,  34  N.  SL 
621,  It  was  said ;  -It  la  settled  tbat  tbe  right 
to  vote  Is  uot  one  of  the  privileges  or  Immtinl- 
tles  of  cltlsens  of  the  United  States,  Within  tbs- 
meanlng  of  article  14  of  tbe  Amendments  to  th» 
ConstltuiIoD  of  tbe  United  States." 

V.  Onder  JStA  Afnendmenl. 

The  IStb  Amendment  to  the  United  States. 
Constitution  provides  that  "the  right  of  citliens 
of  the  United  States  to  vote  shail  not  be  denied 
or  ubrldgr-d  by  the  United  States  or  hy  any  state, 
on  account  of  race,  color,  or  previous  condition 
ot  servitude.  The  Congress  shall  have  power  t» 
enforce  Ibis  article  by  appropriate  legislation." 

In  the  case  ot  I-acksi  v.  UNrreo  Btates  it 
Is  held  that  tbe  ISih  Amendment  "doea  not  cos- 
ter a  right  of  suDrage  ...  to  any  class  of 
citizens.  ...  It  the  right  conferred,  se- 
cured, or  guaranteed  by  the  IStb  Amendment  1» 
not  tbe  right  at  suffrage,  but  tbe  rlgbt  of  ex- 
emption tram  discrimination  In  the  eiereiae  o^ 


twi. 


,  Umitbd  Btatbb. 


where  performance  wa«  wrongfnllj  denied 
by  the  oOiceT  executing  the  law;  uid  the  4th 
aection  prescribed  penalties  for  unlawfully 
hindering,  obstructing,  or  preventing  any 
citizen  from  doing  any  act  required  to  be 
done  to  ijualify  him  to  vots.  The  5th  kc- 
tion  continues  the  protection  extended  to 
TOteni  by  providing  for  the-  puniabment  of 
those  who  should  by  intimidation  or  bribery 
prevent  any  person  from  exercising  the  elec- 
tive franchiHe  "to  whom  the  right  of  suff- 
rage is  secured  or  guaranteed  by  the  15th 
Amendment  of  the  Conatitutioa  of  the  Unit- 
ed States."  Certain  inspectors  of  a  muni- 
cipal election  in  the  state  of  Kentucky  were 
indicted  for  refusing  to  receive  and  count 
at  said  election  the  vote  of  one  Qamer,  a 
citizen  of  the  United  States  of  African  de- 
scent. The  indictment  was  based  upon  the 
3d  and  4th  sections.     The  contention  there, 


of  the  elective  franchise,  and  that  it  wag 
competent  for  Congress  to  provide  for  the 
punishment  of  every  obstruction  to  the  «t* 
ercise  of  that  right  as  a  right  arising  under 
or  dependent  upon  the  Constitution  of  tlie 
United  States.  To  this  contention  the  court 
■aid:  "Rights  and  immunities  created  by 
or  dependent  upon  the  Constitution  of  the 
United  States  can  be  protected  by  Congress: 
The  form  and  the  mauner  of  the  protection 
may  be  such  at  Congress,  in  the  legitimate 
exerdse  of  its  legislative  discretion,  shall 
provide.  These  may  be  varied  to  meet  the 
necessities  of  the  particular  right  to  be  pro- 
tected. The  IGth  Amendment  does  not  con- 
fer the  right  of  suffrage  upon  anyone.  It 
preventa  the  sUtes^  or  the    United    States, 


the  electlTB  traneSlie  on  account  o(  race,  color, 
•tc.  then  the  IcKislatlon  wblch  Congr«as  Is  aa- 
tborliea  lo  enact  Id  respect  to  voting  «t  ststs 
elections  bj  that  smendmeDt  must  be  limited 
to  acts  wblch  iirsveot  or  punish  the  dlscrlmlD- 
atlon  therein  farblddea."  This  esse  then  holds 
thst  Rev.  Stat.  {  SSOT,  providing  pnnlshment  (or 
persons  obstructing  the  "rl^ht  ol  aoSrSBe  gusr- 
antped  bj  the  IDth  Amandment,"  Is  void  ss  to 
•tate  electloQS. 

The  onl;  power  that  Congress  has  In  regard 
to  elections  other  thannstloaa]  Is  undertha  16th 
AmendroeDt  to  the  CanBtltuClon,  aod  tbg  lucll- 
natloD  of  the  courli  seems  to  be  to  declars  void 
«D7  legislation  by  Congreu  to  regulate  or  pro- 
tect the  rights  of  voters  at  state  or  municipal 
elecllona  that  Is  not  itrlctl;  limited  la  terms 
to  discrimination  on  account  of  race,  color,  or 
previous  condition  of  servitude. 

There  will  still  be  room  for  further  litigation 
over  ao;  new  leglslitloD,  as  Che  right  to  panlsb 
individuals  not  acllug  under  an;  statute  who 
obstruct  uegTD  voters  at  state  elections  Is  a 
more  serious  qooslloa,  and  was  not  decided  in 
LicKRT  V.  Unitkd  Btitis,  but  In  the  Amsden 
Case  was  ueld  to  be  another  ground  tor  holding 
the  Federal  statute  void. 

U.  S.  Itev.  Stst.  I  550T  (act  of  Congress  Us; 
81.  ISTO,  I  5:  IS  Stat,  at  L.  140,  chap.  111). 
[irovldiLg  pualshment  for  those  who  prevent  the 
right  ot  suIIiBge  of  persoas  to  whom  that  right 
is  guaranteed  b;  the  Ibth  Ameodmeot  to  the 
Constitution  ot  tbe  United  States,  is  held  uncon- 
stitutional as  applied  to  stste  elections,  as  It  la 
act  limited  to  discrimination  an  account  of  race, 
color,  etc.  United  States  v.  Amsden,  10  BIss. 
38:*,  6  Fed.  S19. 

Tbia  case  la  toUowed  and  approved  In  Laceii 
f.  U.''iTED  States. 

In  Unlled  Ststes  v.  Amaden.  10  BIbs.  2S3.  0 
Fed.  8IU.  It  was  said:  "In  United  Statea  v. 
Reese,  Kt  U.  S.  214.  23  L.  ed.  503,  It  Is  held 
that  the  15th  Amendment  does  not  confer  the 
right  ot  suffrnce.  but  It  invests  cltiieas  ot  the 
UoKcd  States  with  the  right  of  exemption  from 
discrimination  Id  the  exercise  of  the  elective 
tronchlse  dd  sccoBot  of  their  race,  color,  or  pre- 
vious condition  of  servitude:  that  the  power  of 
Conereas  to  legislate  at  all  upon  the  sabject  of 
voting  at  state  elections  rests  upon  this  amend- 

Ishment  only  when  the  wrongful  refusal  to  re- 
ceive the  vote  of  a  quallfled  elector  la  becBuse  ot 
bin  race,  etc.,  and  thst  the  3d  and  4th  soctlana 
■ot  the  entarcement  act  sre  un authorized  b7  the 
15tb  Amendment,  and  void,  because  theT  sre 
aol  con  Fined  Id  their  operation  to  an  lawful  dis- 
ciimlnatiuD  on  account  ot  race,  etc." 

The  cssa  in  which  ths  circuit  courts  have 
«  L.  R.  A 


Jurisdiction  In  actions  Id  regard  to  si 
limited  to  those  In  which  It  shall  appesr  that 
the  sole  queston  touching  the  title  to  such  olBce 
arises  out  ot  the  denial  ol  the  right  to  vote 
Co  cltliens  who  so  offered  to  val«  on  sccount  of 
race,  color,  or  previous  condltlim  of  servitude. 
The  lurlsdlctloa  ot  the  United  Ststes  circuit 
court  Is  onlr  given  to  the  extent  of  determining 
ths  right  of  Che  psrtles  to  ancb  offlce  by  resson 
ot  the  denial  of  Che  right  guaranteed  b;  ths 
lAtb  Amendment  to  the  United  States  Consti- 
Cntlon.  Johnson  v.  Jumei,  3  Woods,  09,  Fed. 
Caa.  No.  7,382.  In  this  case  It  was  held  that 
the  act  of  Congress  of  Usj  31,  16T0,  I  S3  (IS 
Stat,  at  L.  140.  chap.  114.  Rev.  Stat.  |  2012). 
providing  for  a  suit  bj  any  person  who  Is  de- 
prived ot  his  election  or  office  br  reasoD  or  iha 
denial   to  any  cItUen  ot  the  right  t 


C  of  ri 


n  of 


aervltude,  did  not  applj  tc 
claimed  that  he  was  elected  bT  a  majority  of  the 
votes  cast,  and  after  the  election  he  was  forcibly 
deprived  of  bis  office.  It  was  claimed  that  a 
large  number  of  voters  were  excluded  on  account 


tude.     In  this  rasa  Che 
It,  stter  on  election  baa  been 
suit  reached  or  declared,  wlthoi 
from  any  cause,  the  person 


further  said  I 


te  closes  the  d< 
the  Jurisdiction  of  the  Federsl  coart. 

The  15th  Amendment,  authorising  leglals. 
tlon  by  CoDgresB.  does  not  affect  state  Consti- 
tutions or  state  leglelatlon  In  regard  to  elections 
and  quallflcatloD  of  the  electors,  or  coaCrol  of 
state  elections,  where  there  Is  no  sttempted  dis- 
crimination on  account  ot  race,  color,  or  pre- 
vious condition  of  servitude.  United  States  v. 
Reeae,  02  U.  8.  214.  23  L.  ed.  503 :  United  States 
V.  Crosby,  1  Hughes,  44S  Fed.  Css.  No.  14,803 : 
Usrrlson  v.  Uadley.  2  DItl.  220.  Fed.  Caa.  No. 
6.137 ;  Anthony  v.  Halderman,  7  Kan.  BO  :  Van 
ValkenburK  v.  Brown.  43  Cal.  43,  18  Am.  Rep. 
tate.  TO  Ala.  584.  51  Am. 
Fredericks,  09  Miss.  898, 
11  8a.  4T2. 

The  right  of  s  citizen  to  vote  depends  upon 
the  law  ot  the  state  in  which  be  realdea.  and  Is 
not  grnnted  to  him  by  the  ConatltuUon  ot  tbe 
United  States:  nor  Is  such  right  guaranteed  to 
him  by  that  instrument.  All  that  Is  guaranteed 
la  that  he  shsU  not  be  deprived  of  sulTrsge  by 


130  ;  Wasbington 


r  prevl. 


United     Ststes     v.     Crosby,     1 
Hughes,  448.  Fed.  Cas.  No.  14,893. 

The  FcdernI  court  has  no  Jurisdiction  In  an 
action  for  defrauding  a  party  ou.  of  an  office 
to  which  be  has  been  elected,  where  the  fraud 
was    perpetrated    without    referencs   to   "racsi 


fllO 


UttiTiD  States  Circcit  Court  or  ArPEiiLa. 


howeter,  from  pTing  preference,  in  this  par- 
licular,  to  one  citiEen  of  the  United  States 
over  another  on  account  of  race,  color,  or 
previous  condition  of  servitude.  Before  its 
adoption,  this  could  be  done.  It  was  em 
much  within  the  power  of  a  state  to  exclude 
dtiwns  of  the  United  States  from  voting 
on  account  of  race,  etc.,  u  it  waa  on  account 
of  age,  property,  or  education.  Now  it  ia 
not.  If  citizens  of  one  race,  having  certain 
qualifications,  are  permitted  by  law  to  vote, 
those  of  another  having  the  same  qualifica- 
tions must  be.  Previous  to  this  amendment, 
there  was  no  constitutional  eusranty  against 
this  discrimination;  now  there  is.  It  fol- 
lows that  the  aiaendment  has  invested  the 
citizens  of  the  United  States  with  a  new  con- 
stitutional right,  which  is  within  the  pro- 
tecting power  of  Congress.  That  right  is 
exemption  from  discrimination  in  the  exer- 

color.  or  prevloos  condllloD  ot  servitude"  oniler 
the  act  of  Congress  (enforcement  act)  approved 
MST  31.  IBTO  lie  Ktat.  at  L.  140.  Cbap.  1I4|, 

amended  Febroarr  2B.  IBTl  (16  Stat,  at  L.  433. 
chap,  SB).  This  act  provides  that  all  citizens 
of  tbe  United  States,  wbo  shall  be  qualined  to 
vote  at  anj  slecMon  in  any  slate,  territory,  etc, 
Bball  be  entitled  to  vote  at  all  neb  elections 
without  dlstiQr?tlon  ot  rare,  color,  or  prevloua 
condition  ot  servltade.  and  provides  a  eltll  se- 
IIOD  tor  damsget.  sad  a  criminal  prasecutlon 
■KSlnst  the  guilty  party,  and  confers  Jorlsdlc- 
lion  on  the  Ujilted  States  courts.  Harrison  v. 
Radlej.  2  Dill.  229.  Fed.  Cas.  No.  8,137. 

.^□d  Ibe  1Mb  Amendment  to  the  Federal  Con- 
stitution does  not  give  the  colored  man  the  right 
to  vote  Independent  ol  the  restrictions  and  cjual- 
IBcatlons,  sucb  as  age  and  residence.  Imposed  by 

thony  v.  Halderman,  7  Kan,  50. 

The  power  of  tbe  state  to  determine      ' 


cise  of  the  elective  fi-anchiae  on  account  of 
race,  color,  or  previous  condition  of  servi- 
tude. This,  under  the  express  provisions  of 
the  2d  section  of  the  amendment,  Congma 
may  enforce  by  'appropriate  l^slaUon.' 
This  leads  us  to  inquira  whether  the  act  now 
under  consideration  ia  'appropriate  legisla- 
tion' for  that;  purpose.  The  power  of  Con- 
gress to  legislate  at  all  npon  the  subject  of 
voting  at  stftte  elections  rests  upon  this 
amendment.  The  efiTect  of  article  1,  M.  ot 
the  Constitution,  in  respect  to  elections  for 
senators  and  representatives,  is  not  now  un- 
der consideration.  It  has  not  been  con- 
tended, nor  can  it  be,  th&t  the  amendment 
confers  authority  to  impose  penalties  for 
every  wrongful  refusal  to  receive  the  vote 
of  a  qualified  elector  at  state  elections.  It 
■s  only  when  the  wrongful  refusal  at  such 
I  an  election  ia  because  of  race,  color,  or  pre- 

Cniiksbank,  1  Wood^  308,  fed.  Caa.  No.  14.- 
8B7,  aOnnei}  In  93  U.  8.  MS.  23  L.  ed.  SSB: 
United  States  v.  Olven.  FM.  Caa.  No.  15.210. 
1S.211 :  Cntly  v,  BaltliDore  A  O.  B.  Co.  1  Hivheai 
536.  Fed.  Caa.  No.  S,4fla ;  Kellogg  v.  Warmoatll, 
Fed,  Caa.  No.  7,867. 

And  the  15tb  Amendment  to  tbe  Cnlted  States 
Constltatlon  does  praprio  vioora  substantially 
confer  on  the  negro  tbe  right  to  vote.  Congms 
bas  tbe  power  to  protect  and  enforce  tbet  rlgbt. 
nnder  U.  S,  Rev.  SCst.  |  SSOB,  providing  that  If 
two  or  more  persona  conspire  to  Intimidate  any 
""' —  '"  the  tree  eiercise  of  any  right  or  privl- 
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previous  condition  of  servitude:  bot  the  power 
ot  exclusion  upon  all  other  grounds.  Including 
that  of  sex.  remalDB  Intact.  Van  Vallienburg  v. 
Brown.  43  Cal.  43.  13  Am.  Itep.  136. 

In  Washington  V,  Stare.  T5  Ala.  584,  Bl  Am. 
Rep.  4S0,  holding  that  a  state  Constitution  dis- 
qualifying certain  crImlDals  from  voting  was 
sot  er  post  facto.  It  was  held  that  the  election 
franchise  la  a  privilege  rather  than  a  rlgbt,  and 
la  the  subject  of  exclnalve  regulation  hy  the 
state,  limited  only  hy  tbe  provisions  of  the  15tb 
Amendment  to  tbe  Federal  Constitution,  prohib- 
iting discrimination  on  account  of  race,  color. 
or  previous  condition  of  servitude. 

There  is  no  limitation  of  tbe  right  of  the  state 
to  preacrlhe  quail  dcatlons  tor  auTrage  eicept 
thoae  In  the  Coaatltutloii  or  tbe  United  States 
prohibiting  discrimination  on  account  of  race, 
color,  or  previous  condition  of  servitude,  and 
the  rlgbt  of  the  state  Is  not  alTerled  by  the  act 
or  Congress  of  February  23.  ISTO.  resdmtttlng 
MlaslsKlppi    to  represeintatlon   in  Congress,   sod 


Tbe  IBlb  Amendment  autborlies  legialallon 
by  Congreaa  to  prevent  discrimination  againat  a 
voter  on  account  of  his  race,  color,  or  prerlnua 
condition  of  servltiide.  Kt  parte  Yarbrough, 
110  U.  S,  651,  28  I.,  ed.  274.  4  Sup.  Ct.  Rep. 
152  :  Neal  v.  Delaware,  103  li.  S.  370.  28  L.  ed. 
66T:  McPherson  v.  Hlacker,  140  U.  8.  1.  30  L. 
sd.  860.  13  Sup,  Ct.  Rep.  ■;  United  States  v. 
63  L.  R.  A. 


o  blm 


r  lav 


oC  tbe  TJnlted  States,  be  shall  be  punlsbed.  e 
and  I  5eSD,  providing  tbat  If  two  or  more  per- 
aona  conspire  to  prevent  any  citlien  entitled 
to  vote  from  giving  hia  aupport  In  favor  of  an 
election  for  an  elector  for  President  or  vIcb 
president  or  a  member  ot  Congress,  they  sbsll 
be  punished.  These  sections  are  conatltutlonal 
and  valid.  H»  porfe  Yarbrough,  110  U,  S.  651, 
S8  L.  ed.  274,  4  Sup.  Ct.  Rep.  152.  In  this  caw 
Minor  T.  Happersctt,  21  Wall.  Ifl2.  22  L.  ed. 
627,  to  tbe  elfect  that  "the  Conatltutlon  ot  tbe 
United  States  does  not  confer  tbe  right  of  suf- 

court  wss  combating  tbe  argument  tbat  lbs 
right  was  conferred  upon  all  citlaens,  and  tbere- 
rore  upon  women  s>  well  as  mea. 

The  adoption  ot  the  IStb  Amendment  ren- 
dered Inoperative  any  provtalon  in  an  existing 
Constitution  ot  the  state  whereby  the  right  of 
BUfTrage  was  limited  to  the  white  race.  NesI  v. 
Delaware,  103  U,  S,  3T0.  2S  L.  ed.  567. 

The  right  to  vote  In  the  statea  comes  from  tbe 
states,  but  tbe  right  of  exemption  from  the 
prohibited  discrimination  guaranteed  by  the 
ISIh  Amendment  to  tbe  United  States  Constl- 
tutloQ  comes  from  tbe  United  States.  The  right 
to  vote  has  not  been  granted  or  secured  by  Ih* 
Constitution  ot  tbe  United  States,  but  exemp- 
tion from  discrimination  baa  been.  McPherson 
V.  Blacker,  146  U.  S.  1,  36  L.  ed.  S60,  13  Sup. 
Ct,  Hep.  3:  United  Slates  v.  Crulkshank.  1 
Woods,  308.  Fed.  Cas.  No.  14,SeT.  AlBrmed  In 
02  U,  S.  M2,  23  L.  ed,  BS8. 

In  the  latter  caae  an  Indictment  was  held  baA 
because  It  did  not  show  deprivation  ot  the  right 
to  vote  on  acconnt  of  race,  color,  or  previous 
condition  ot  servltode. 

The  IBth  Amendment  to  the  Constitution  of 
the  United  Statea  not  only  gave  the  right  to 
participate  with  others  in  voting  on  tqaai 
terms,  without  sny  discrimination  on  acconnt  of 
race,  color,  or  previous  co.dltion  of  servitude, 
but  the  power  was  eipresaly  conferred  on  Con- 
gress to  enforce  the  artlclea  conferring  the  rlgbt. 
The  2d  aectloQ  of  ths  IStb  artlcl*,  otdalDlni  IhU 
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tImu  eoDditioD  of  lervitud*  t)ut  CoDgreaa 
caji  interfere,  and  provide  for  ita  puniah- 
meat.  It,  therefore,  the  third  ajid  fourth 
Bection*  of  the  act  are  beyond  that  limit, 
tbf-j  are  unauthorized." 

EzaniiDiiiE  the  Bcctiona  there  involved, 
the  court  held  th«.t  neither  Be(!ti<ni  was  con- 
fined in  its  operation  to  unlawful  diacrim- 
inAtioas  on  account  ol  race,  color,  or  pre- 
vious condition  of  servitude.  "If  CongreM 
had  the  power,"  said  the  court,  "to  provide 
geaerallv  for  the  punishment  of  those  who 
unlawfully  interfere  to  prevent  the  exercise 
of  the  elective  franchise  without  regard  to 
such  discrimination,  the  language  of  these 
•ections  would  be  broad  enough  for  that 
purpose."  Having  held  that  Ooagttae  was 
only  authorized  to  interfere  with  Uie  voting 
»t  a  state  election  when  the  wrongful  re- 
fusal to  receive  and  count  a  vote  is  because 
of  race,  color,  or  previous  condition  of  serv- 


itude, the  court  held  that  the  two  sactiont 
there  involved  were  beyond  the  limit  an- 
thorized  by  the  15th  Amendment. 

In  United  Slaiet  v.  Cruikahank,  02  U.  S. 
S4Z,  656,  556,  23  L.  ed.  58S,  502,  503,  two  of 
the  counts  of  the  indictment  were  for  hin- 
dering and  preventing  the  citizens  named, 
who  were  described  as  beiag  of  African  de- 
scent, "inthe  free  exercise  and  enjoyment  of 
their  several  and  respective  right  and  privi- 
lege to  vote  at  any  election  to  be  thereafter 
by  law  had  and  held  by  the  people  in  and  of 
the  state  of  Louisiana,  or  by  the  people  of 
and  in  the  parish  of  Grant  aforesaid." 
These  counts,  ae  well  as  oil  the  other  counts 
of  the  indictment,  were  based  upon  the  6th 
section  of  the  act  of  May  31,  1670,  now  t 
S503  of  the  Bevised  Statutes.  Concerning 
these  particular  counts,  the  court  said :  "In 
Vinor  V.  Happeraell,  21  Wall.  ITS,  22  L.  ed. 
631,  we  decided  that  the  Constitution  of  the 


"the  Conxresi  shall  have  power  to  enfocce  this 

■rtEcle  by  apjiroprlate  leglslsUon,"  was  adopled 
for  a  purpose.  The  Fnartment  of  Congress  of 
UST  SI,  18T0  (IB  Stat,  at  L.  140.  cbap.  114,  | 
2).  ptovidlns  that  It  ■hell  t»  the  dulj  of  enj 
■tnte  offlirar  to  glfe  all  dtlieos  an  equal 
opportuallT  to  become  qunliaed  to  vote  without 
distinction  of  race,  color,  or  previous  eoodltlon 
ot  servitude,  does  not  Impoae  any  new  duties 
upoD  any  arate  officer.  Where  state  laws  have 
Imposed  duties  Confcreas  may  make  Che  nonper- 
formance of  those  duties  an  ofFeose  SKalnat  the 
United  States,  and  may  punish  It  accordlagly. 
ThlB  Is  not  luvBdlns  the  state  domain.  United 
States  v.  Glfen.  Fed.  Caa.  15,210,  1S.211. 

In  Cully  V.  Oaltlmore  &  O.  it.  Co.  1  Kuiihea. 
E3a.  Fed.  Css.  No.  .1,4llS,  It  was  said:  "There 
were  two  caaca  with  regard  to  the  IStb  Amend, 
ment,  or  rlgbt  of  safrrage :  The  esses  ot  United 
States  V.  Uaaon,  from  Sent  county,  and 
Dnited  States  v.  Schumenant,  In  Anne  Aruadel 
couQty.  I  held  In  those  cases  that  while  the 
light  of  BulTrage  bad  not  been  granted  by  the 
ICCb  Amendment,  ret  there  hsd  been  granted  a 
rlsbt  not  to  be  dlacrlmlnated  agslnat,  and  the 
learned  pleader  of  this  court,  with  his  usual 
caution,  had  embraced  In  these  Indictments  the 
fact  that  they  were  rejected  Iwcouse  they  were 
colored  people,  and  on  account  ot  their  race, 
color,  and  previous  condition  of  servitude,  and 
1  held,  therefore.  Ihst  while  the  Caogreas  could 
not  give  the  right  of  suffrage  they  could  pro- 
tect It.  1  held,  although  the  section  looked  to 
hostile  legislation  by  the  statea,  yet  that  under 

the  right  to  enforce  It  by  appropriate  leglala- 
tlon,  wblls  they  could  not  act  criminally  upon 
the  state,  they  could  punish  those  peraoni  nho 
denied  to  them  the  right  to  be  protected  agalDst 
discrimination,  the  article  Id  Che  CDDEtlCutlan  al 
ttie  United  States  guaranteeing  protection  to  tbe 
eltliens  in  tbat  regard." 

Congress  may  confer  Jurisdiction  on  Federal 
courts  to  preserve  evidence  In  order  to  prose- 
cute a  suit  at  law,  where  a  large  number  ot 
voters  are  deprived  ot  their  right  to  vole  on 
ai'connt  of  race,  color,  or  previous  condition  of 
servitude.  The  entorcemeDt  act  of  Congress 
(16  Stat.  St  L.  140  and  438),  Co  enforce  Che 
provisions  of  the  15th  Amendment  to  tbe  United 
States  CoustltuUon,  Is  constitutional  and  valid. 
Federal  circuit  coorts  bave  jurisdiction  of  a  bill 
to  preserve  evidence  to  enable  the  prosecution  of 
•  suit  at  law,  where  a  large  number  ot  voters 
ore  deprived  of  their  rigbt  to  vote  on  account 
of  rare,  color,  or  previous  condition  of  servitude. 
Kellogg  V.  Wacmouth,  Fed.  Caa  No.  T,e6T. 
63  L.  R.  A. 


VI.  Aimnarr  »t  present  atatutat. 

Tbe  United  States  Revised  Statutes,  title 
Electtvt  fratuhiae,  ||  200S-2O31  Incloalve,  con- 
tained what  Is  known  as  the  "enforcement  act." 
All  ot  these  sections  were  repealed  Fehmary  8. 
1S04,  except  {|  S003,  2004. 

Section  2003  problblti  any  United  States 
army  or  naval  officer  from  prescribing  the  quall- 
Qcatlona  of  any  voter.  Section  3004  Is  to  Che 
effect  that  cltlaens  qualified  to  vote  shsll  be 
allowed  Co  vote  at  aU  elections  without  distinc- 
tion being  madfl  as  to  race,  color,  or  previous 
condition  of  servitude. 

The  Itevlsed  StatuCes,  chap.  T,— title  OHmM 
lealnat  (Jie  elecHve  francMte  and  oitiW  rtghU 
of  cltlzeni.— embraces  ))  5500-5532.  Ot  these 
the  main  pact  was  repealed  February  S,  18M, 
Hit.,  il  5B0B,  5611-5515.  5520-5e23. 

Of  tbose  remaining,  i  S50T,  providing  punlsh- 
meat  against  chose  who  obsCruct  the  rlgbt'  of 
BUffrage  guaranteed  by  the  15!h  Amendment.  Is 
declared  uncocstituCional  as  to  state  elect  lone 
In  iMrKEY  V.  United  St^tis  and  United  State* 
V.  Amsden.  6  Fed.  819. 

The  punitive  clause  of  |  650T  merely  refers 
to  the  ptinlBh meats  prescribed  In  the  preceding 
section,  which  was  repealed  In  1694, 

Section  S5DS  la  a  almliar  one,  providing  for 
conspiracy.  This  was  upheld  aa  to  congres- 
sloUBl  elections,  taken  In  connection  with  I  r,T,W. 
The  Is  tier  Is  now  repealed.  Ex  porle  Yar- 
brough,  110  U.  S.  651,  2B  L.  ed.  2T4,  4  Sup,  Ct, 
Rep.  IBS. 

Section  BS09  provides  for  punishment  of  other 

MIO  provides  against  depriving  persons  of  their 
rights  by  color  of  law,  customs,  etc..  on  account 
ot  race,  color,  and  previous  condition  of  servi- 
tude. Section  5518  provides  against  obstruc- 
tion of  process  In  clvU-rights  cases.  Section 
5517  provides  against  a  marsbal  refusing  proc- 
ess in  civil. rights  rasea  Section  5518  provide* 
against  a  conspiracy  to  prevent  taking  office- 
Section  05m  provides  sgalnst  conspiracy  to  de- 
prive persons  of  equal  protection.  This  waa 
held  uncoDatltutlonai  In  United  States  v.  narrla, 
106  U.  S.  620.  2T  L.  ed.  290,  1  Sup.  Ct.  Rep.  601. 

It  seems  ther 
tlOD  on  which  to  base  aoy  control 
Congress  over  elections.  About  a 
claimed  for  Federal  control,  ir  Ijlckbx  v. 
U.-iiTKu  States  stands,  are  )|  550T-o5I0,  and 
these  will  not  apply  eicept  In  Federal  elections. 
It  seems  tbat  If  Interference  by  Individuals  with 
tbe  right  Of  negro  suffrage  la  made  at  staC» 


ections  redreas  will  h 


e  to  b 


iiight  11 


UaiTKD  Statu  CntcoiT  Cookt  or  Appealo. 


United  St«t««  has  not  conferred  the  right 
of  sulTrBge  upon  anyone,  and  that  the  Unit- 
ed States  have  no  voters  of  their  own  cre- 
ation in  tlie  etates.  In  United  Btatei  t, 
Reete,  02  U.  B.  214,  23  L.  ed.  563,  ws  hold 
that  tlie  15tli  Amendment  has  invested  the 
citizens  of  the  United  States  with  a  new 
■titutional  right,  which  is  exemption  from 
discrimination  in  the  exerciae  of  the  elec- 
tive franchise  on  account  of  race,  color,  or 
[ireviouB  condition  of  »ervitude.  From  this 
t  appears  that  the  right  of  suffrage  is  not 
a  necessary  attribute  of  national  citizen- 
ship, but  that  exemption  from  discrimina- 
tion ia  the  exercise  of  that  right  on  account 
of  race,  etc.,  is.  The  right  to  vote  in  the 
states  comes  from  the  states,  but  the  ri^ht 
of  exemption  from  the  prohibited  discrimin- 
ation c<»nes  from  the  United  States.  The 
first  has  not  been  granted  or  secured  by  the 
Constitution  of  the  United  States,  but  the 
1a«t  has  been.  Inasmuch,  therefore,  aa  it 
does  not  appear  in  these  counts  that  the  in- 
tent of  the  defendants  was  to  prevent  these 
parties  from  exerdsing  their  right  to  vote 
on  account  of  thnr  race,  etc.,  it  does  not  ap- 
pear that  it  was  their  intent  to  interfere 
with  any  right  granted  or  secured  hy  the 
Constitution  or  faws  of  the  United  States. 
We  may  suspect  that  race  was  the  cause  of 
the  hostility,  but  it  was  not  so  averred. 
This  is  materia!  to  a  description  of  the  sub- 
stance of  the  offense,  and  cannot  be  supplied 
mplication.     Everything  essential  must 


The  defect  h 


[lot  in  form,  but  i 


the  powers  of  Congress  in  respect  of  the  leg- 
islation authorized  by  the  ISth  Amendment 
are  expressed  in  United  States  v.  Harris, 
lOQ  U.  S.  629,  037,  27  L.  ed.  2B0.  2B3,  I  Sup. 
CI.  Kcp.  Ml. 

But  it  is  said  that  the  law  upon  which 
the  indictment  at  bar  is  based  escapes  the 
vice  of  the  law  condemned  in  United  State* 
V.  Reese,  92  U.  S.  214,  218,  23  L.  ed.  563, 
5114,  by  the  fact  that  its  operation  is  eon- 
fined  to  olTensM  obstructive  to  the  exercise 
of  the  elective  franchise  by  a  class  of  voters 
described  in  the  law  as  "those  to  whom  the 
right  of  suffrage  is  secured  and  guaranteed 
by  the  15tb  Amendment."  "This  class," 
counsel  say,  "is  constituted  solely  of  citi- 
zens of  African  descent,  and  the  operation 
cf  the  law  limited  to  offenses  denying  or 
abridging  this  right  of  suffrage."  But  this 
argument  is  based  upon  a  mi  sap  prehension 
of  the  vice  in  those  portions  of  the  enforce- 
ment act  commented  upon  in  United  States 
V,  Reese.  If  the  right  conferred,  secured,  or 
guaranteed  by  the  15th  Amendment  is  not 
the  right  of  suffra^,  but  the  right  of  exemp- 
tion from  discrimination  in  the  exercise  of 
the  elective  franchise  on  account  of  race, 
color,  etc.,  then  the  legislation  which  Con- 
gress is  authorized  to  enact  in  respect  of 
voting  at  state  elections  by  that  amendment 
must  he  limited  to  acts  which  prevent  or 
punish  the  discrimination  therein  forbidden. 
Every  wrongful  obstruction  of  the  suffrage 
of  the  black  man  at  a  state  election  is  not 
C3  L.  It.  A. 


on  account  of  race,  color,  etc.  Unless  h«  la 
hindered  or  prevented  from  the  free  exercis* 
of  the  elective  franchise  on  account  of  his 
race,  color,  etc.,  there  has  not  been  a  denial 
or  abridgment  of  the  right  at  suffrage  with- 
in the  prohibitions  of  the  amendment.  Both 
United  States  t.  Reese  and  United  Slates  v. 
Cruikshank  were  decided  upon  the  ground 
that  discrimination  cm  account  of  color, 
race,  etc.,  is  essential  to  the  commisaicm  of 
any  offense  against  the  United  States  at  a 
stat«  election.  In  Ea  parte  Tarlfrough, 
cited  above,  this  limitation  was  held  not  to 
apply  at  elections  where  congressmen  were 
to  be  chosen,  because  the  right  to  vote  for 
congressmen  is  a  right  secured  by  and  de- 

r indent  upon  the  Constitution  of  tiie  United 
tates,  the  office  being  created  and  the  quali- 
lication  of  voters  being  determined  by  that 


The  vice  of  the  Bth  section,  now  E  S807  of 
the  Revised  Statutes,  is  precisely  the  vice 
of  the  3d  and  4tb  sections  of  the  same  act. 
It  is  not  limited  in  its  operation  to  oongres- 
aional  or  presidential  elections,  nor  to  of- 
fenses grounded  upon  race,  color,  or  previous 
condition  of  servitude.  Heading  the  section 
in  connection  with  the  other  parts  of  the 
act  from  which  it  was  taken,  it  is  too  ob- 
vious for  discussion  that  Congress  intended 
that  it  should  have  operation  in  all  elections, 
and  should  not  be  limited  to  obstructions 
to  the  free  exercise  of  the  elective  franchise 
based  upon  race,  etc.  Indeed,  this  ia  the 
very  meaning  attached  to  the  act  by  the 
court  below.  Ilie  indictment  in  the  case  at 
bar  did  not  aver  the  bribery  to  have  been 
because  of  color,  etc.,  and,  if  it  had,  it 
would  have  added  an  element  not  named  in 
the  statute.  The  same  conclusion,  in  re- 
spect to  the  invalidity  of  this  section,  was 
reached  by  Judge  Greeham,  in  United  State* 
V.  Amsden,  10  Sisfl.  283,  6  Fed.  819.  With- 
out considering  the  further  question  as  to 
whether  the  power  of  Congress  to  l^slato 
in  respect  to  purely  state  elections  is  not 
also  limited  to  prohibitions  of  discrimina- 
tion by  the  United  States,  and  by  the  states 
and  their  officers  or  others,  claiming  to  act 
under  color  of  laws  within  the  prohibition 
of  the  amendment,  we  are  content  to  hold 
that  S  5507  is  void,  as  including  within  its 
operation  offenses  not  grounded  upon  race, 
color,  or  previous  condition  of  servitude, 
and  therefore  in  excess  of  the  power  of  Con' 
gross  in  respect  of  state  elections;  its  pow- 
ers in  resp^  to  such  elections  being  de- 
pendent upon  the  15th  Amendment  alone. 

A  number  of  errors  in  respect  to  tbs 
charge  delivered  and  to  charges  refused  have 
been  assigned.  Inasmuch  as  we  have  unani- 
mously reached  the  conclusion  that  the  Inw 
under  which  the  indictment  was  found  is 
repugnant  to  the  Constitution,  it  becomes 
unnecessary  to  consider  the  mere  details  of 
the  trial.  ' 

Judgment     reverted,    with    directions    to . 

sustain  the  demurrer  to  the  indictment,  and 

harge  the  plaintiff  in  error  without  day. 


PopB  V.  Fabmbm'  Union  A  MiLUHa  Go. 
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jtloB  by  « 


hj  tbe  eJe 
exception 
of  God. 


lnoendtKry  flra 

c&lliug  for  Ita  redelEvarj,  "dAmaga 
qcdCb  excepted,"  doe<  not  eicnse  the 
man  from  bis  obllgBCIon.  since  the 
ot  danttBe  by  the  elementi  le  egnlT- 
ia  exception  of  damagei  bj  the  act 

(September  S8.  1900.) 


APPEAL  by  plaintiff  from  »  judgment  ol 
tbe  Superior  Court  for  San  Joaquin 
Countj  in  favor  of  defendant  in  an  mction 
braugbt  to  recover  the  value  of  wheat  stored 
by  plaintiff  with  defendant  and  deBtroyed 
by  Are.    Heversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  O.  Sirlanerton.  for  appellant: 

The  answer  does  not  allege  any  damage 
W  the  elements.  This  term  means  the  same 
thing  as  act  of  Qod. 

Polaek  T.  Pioehe,  36  Cal.  416,  9G  Am.  Dec 
116;  Chide»ter  v.  OontoUdated  Ditoh  Co.  60 
Cal.  202 ;  Fay  v.  Paci/Ui  Improv.  Co.  93  Cal, 
233,  le  L.  R.  A.  168,  26  Pae.  1099,  28  Pac 


JHyrm.—Wltat  etmsHtuleg  damage*  "Dv  Me  tit- 
meRtt"  tcitMn  the  meanino  of  oontraoU  witk 
tti^lalUn*  r»f«tTi»e  thereto. 

I,  What  comUtutet  domtve  by  the  elemoitt* 

ffmeroUv. 
II.  A.»  applied  to  covaM»ti  fn  leoeei. 

III.  At  npplfed  to  eOKtracU  by  oorrier*. 

IV.  Other  mffMlloneoii*  eontraet*. 
V.  ConeliuUm. 

bir   the   elementtf 


Anciently  It  was  supposed  that  there  were 
tuar  elements  ot  msterls]  tblnss, — earth,  sir, 
tire  sod  water;  and  when  It  came  to  be  known 
that  this  class  Ideation  had  no  sclentlflc  basis. 
the  term  bad  found  a  place  In  common  speecb 
and  Id  law  which  It  still  retains.  Van  Warmer 
V.  Crsne.  SI  >tlcb.  363,  47  Am.  Bep.  582,  18  N. 
W.  as  a,  tUctam. 

Bat  the  terms  "elemenls"  and  "dsmsse  br  the 
elements,"  as  used  In  contracts  and  leases,  are 
■omewhat  uncertain  and  Indednlle  expressions, 
and  Terr  little  aid  will  be  derived  from  resort- 
ing to  anj  technical  or  scientific  discussion  of 
the  meaning  of  tbe  word  "e I e meats."  We 
shoo  Id  rslber  look  to  see  whether  the  word  has 
received  Rnj  fixed  or  accepted  meaning  In  the 
langnage  of  such  contracts.  Harris  v.  Corlles. 
Chapman  A  Drake,  40  Mlon.  106,  2  L.  R.  A.  349, 
41  N.  W.  940. 

In  the  popular  acceptation  of  tbe  phrase.  In- 
Juries  br  the  elements  are  such'lnjurles  as  re- 
sult from  tbe  operation  of  tbe  most  common  de- 
structive forces  of  nature  against  which  prop- 
erty needs  to  be  protected.  Van  Wormer  v. 
Crane,  5t  Mich.  863,  47  Am.  Rep.  682,  16  N.  W. 
6S6,  dictum. 

"Elements,"  s>  used  In  a  covenant  against  11- 
ahllltj  In  case  of  damage  by  the  elements,  are 
tbe  means  bj  which  Qod  acts ;  snd  damages  by 
the  elements,  and  damsges  by  tbe  act  of  God. 
are  convertible  expressions  In  law.  Polack  v. 
Pioehe,  SS  Cal.  416,  95  Am.  Dec.  IID ;  Fofb  v. 
FiEUEKs'  Union  i  Mill.  Co. 

ThtiJ,  fire  Is  one  ot  the  elements,  and  Is 
within  the  meanlug  of  an  exception  In  a  cove- 
nant to  repair  all  damages  by  the  elements, 
whether  It  comes  from  spontsneous  eombuBtloo, 
from  the  cratw  oE  s  volcano,  from  tbe  cloudl, 
or  from  accldant.  Van  Warmer  v.  Crane,  61 
Mich.  SSS.  47  Am.  Rep.  1182.  16  N.  W.  6S6. 

And  so  Is  an  Injury  by  wind  or  flood.  Ibid., 
dirlsm. 

And  Injuries  to  buildings  by  wind,  rain,  frost, 
and  beat  are  spoken  o(  as  Injuries  by  tbe  ele- 
ments, and  all  ordinary  decay  from  natural 
canses  Is  classed  In  the  same  category.     IMd. 

The  rule  has  been  laid  down,  however,  and 
S3  L.  R.  A.  1 


would  appear  to  be  sustsioed  by  s  large  major- 
ity ot  the  cases  set  forth  Id  tbis  note  as  well  as 
by  Pops  v.  FAsutss'  Union  &  Mill  Co.,  that 
before  an  act  can  be  considered  the  act  of  the 
elements  within  the  meaning  ot  a  stlpaiallon 
exonerating  one  from  liability  therefor,  It  must 
appear  that  no  human  agency  Intervened ;  for. 
It  It  did,  the  elements  cannot  be  regarded  as 
the  cause,  hut  only  as  the  means.  Polack  T.  Pi- 
oehe, SB  Cal.  416,  95  Am.  Dee.  115. 

See  also  Myers  v.  Uussenbuth,  SS  Misc.  Til, 
OS  y.  Y.  Eupp.  1DS6,  mtra,  II.,  and  cases  set 
forth  infra,  III. 

But  s  departnce  from  this  rule  was  sought  to 
be  made,  apparently  with  little  suceess.  In  Van 
Wormer  v.  Crane,  61  Mlcb.  368,  47  Am.  Rep. 
G3Z,  16  N.  W.  686,  in  which  It  was  held  that 
damage  by  fire  Is  damage  by  the  elements  within 
tbe  mesnlBg  of  a  contract  exempting  from  liabil- 
ity therefor,  though  human  agency  may  bavs 
been  used  in  some  remote  manner  In  producing 
the  fire  which  finally  caused  the  Injory,  where 
no  negligence  can  be  Imputed. 

In  the  above  case  Polack  v.  Ptoche,  3S  Cal. 
416,  9S  Am.  Dec.  IIS,  eapra,  was  distinguished 
upon  the  ground  that  In  that  case  damages  by 
the  elcmeniB  or  sets  of  Providence  were  ex- 
cepted ;  and  It  was  criticised  by  Sherwood,  J., 
BO  far  as  It  held  Bet  of  God  smd  dsmages  by  tbe 
dements  to  be  convertible  expressions,  ssying; 
Cod  not  only  himself  uses  the  elements,  but  si  so 
permits  man  to  use  them  In  the  ordinary  affairs 
of  life.  And  that  in  that  case,  had  not  the  em- 
bankment cresting  tbe  reservoir  been  Injared 
through  some  human  agency,  tbe  detendanl'a 
casewould  have  fallen  within  the  exception  i  but 
in  that  ease  the  defendant  had  no  more  control 
or  power  over  the  human  agency  setting  tbe  de- 
structive element  In  motion  than  he  would  have 
had  over  the  operation  ot  nature  producing  tbe 
snme  result,  and  that  therefore  the  tenant 
Bhnuld  be  held  liable  In  the  one  ease  ao  more 
than  In  the  otber.  ■ 

So,  In  Ilarrla  v.  Corlles,  Chspman  A  Drake. 
40  Minn.  106,  2  L.  R.  A.  349.  41  N.  W.  940,  It 
was  said  tbat  fire  Is  one  ot  the  elements  In  the 


thst.  Inasmuch  as  fires,  not  from  lightning,  are 
usually  caused  by  the  Intervention  of  human 
agencies,  {bere  might  be  a  question  whether 
sncb  damegea  were  csosed  by  the  elements. 
But  the  court  declined  to  enter  Into  a  discus- 
sion as  to  the  effect  ot  the  Intervention  ot  bn- 


ases  Is  one  to  surrender 
the  lessed  premises  at  the  explrstloo  of  the  term 
In  as  good  condition  as  at  the  eonuieneemant, 
ordinary  wear  and  damages  by  the  elements  n- 
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943;  Civil  Code,  }  151L;  flyan  v.  Bogert, 
M  Cal.  340,  31  Pae.  244;  Wilmington 
Transp.  Co.  v.  O'Neil,  88  Cal.  1,  32  Pac. 
705;  Pmprielori  of  Mill  Dam  Foundery  v. 
Bovej/.  21  Pick.  441. 

UesM-t.  VToodi  &  Ii«TiBSlt7  and  Ntool 
A  Orr,  for  respondent: 

Under  a  fair  construction  ot  tlie  receipt 
in  connectioD  with  th«  statute  of  18T7-TB, 
and  more  particularly  witb  (  9  thereof,  it 
is  clear  that  the  TCspondent  did  not  cut  it- 
self off  from  the  operation  and  protection 
of  that  statute,  or  that  it  was  intended  bj 
the  receipt  that  the  respondent  should  be- 
come  an  insurer  of  the  goods  against  all  loss 


except  that  occasioned  by  the  elemMita,  to 
wit,  euperhuman  force  or  acts  of  Qod. 

The  statute  requires  the  receipt,  and  the 
statute  becomes  a  part  of  the  receipt,  and 
by  3  9  thereof  a  warehouseman  is  exempt 
from  damages  occasioned  by  fire,  provided 
reasonable  care  and  vigilance  is  exercised  to 
protect  and  preserve  tJie  propert]'. 

One  may  waive  the  benefit  of  a  statute 
in  his  favor.  The  waiver,  however,  must  be 
clearly  and  unequivocally  expressed,  for  tbe 
presumption  is  that  no  one  will  so  waive. 

2  Herman,  Estoppel  &  Res  Judicata,  { 
S2i>. 

A  coDstructioD  placed  upon  the  terms  ot 


ceptMl ;  and  It  l«  Id  cases  Involving  covenants 
ot  tbls  kind  that  qucstlans  wltb  regard  to  what 
coantlcutei  daoiase  by  Che  elements  most  fre- 
quently ariae.  and  the  rule  above  given,  that 
the  damage  must  hnve  occurred  througb  some 
of  tbe  lostrumenlaJJtles  by  wblcb  God  acts  un- 
BiTected  by  human  agency,  la  generally  appli- 
cable. 

Tbus.  a  lessee  ot  ■  building  covenanting  to 
keep  tbe  building  In  repair,  damsge  by  tbe  ele- 
meuCB  excepted,  could  Dot  be  beld  responsible 
If  tbe  building  were  destroyed  by  a  fiood  or  tor- 
uado.  Van  Wormer  v.  Crane,  51  Ulcb.  363,  47 
Am.  nep.  &S2,  16  N.  W.  686.  dlutum. 

And  a  lessee  of  a  planing  mill  and  box  factory 
covenant! nK  to  keep  tbe  premises  In  good  repair. 
and  at  tbe  expiration  of  the  term  deliver  them 
In  like  condllion  as  when  taken,  reasonable  use 
and  wear  thereat  and  damages  by  the  elements 
excepted.  Is  not  llpble  under  such  covenant  for 
an  Injury  lo  tbe  premises  vlille  In  hiB  posses- 
sion, caused  by  Ore  occurring  witbout  his  (ault. 
Van  Wormer  v.  Crane.  El  Ulcb.  363.  47  Am. 
Rtp.  bS2,  16  N.  W.  686. 

But  see,  as  to  Injury  arising  trom  human 
agency,  though  not  tbe  fault  of  the  tenant. 
supra.  I.  aad  Polack  v.  Floche,  3G  Cal.  416,  9S 
Am.  Dec,  IIB,  in/ro. 

In  Van  Warmer  v.  Crane,  01  Mich.  363.  47 
Am.  Rep,  SS2.  16  N',  W.  680,  jupra.  cuses  hold. 
Ing  that  one  who  covenants  unconditionally  to 
repair  or  surrender  premises  In  good  repair  la 
liable  for  the  destruction  of  buildings  not  re- 
built by  bim,  though  It  may  have  occurred  by 
lire  or  otber  accident,  are  distinguished  upon 
the  ground  that  IIilh  Is  not  a  case  of  a  covenant 
uneondltlonally  to  repair,  hut  one  in  which  the 
lessees  have  token  care  to  make  an  exception 
which  Is  probably  supposed  to  be  Important. 

So,  the  estate  ot  the  leesors  ot  a  butel.  under 
a  lease  in  which  the  lessee  agreed  to  take  tbe 
property  in  the  condkion  IQ  which  It  then  was. 
and  not  aak  the  lessors  for  any  money  or  outlay 
for  repair  during  the  continuance  ot  the  lease 
except  tor  such  damages  as  might  be  caused  by 
the  elements,  and  to  put  a  designated  sum  In  re- 
pairs on  said  premises  In  part  conBldcrsfloD  (or 
tbe  lease.  Is  not  bound  for  work  and  labor  upon 


tenant,  without  his  knowledge  or  consent. 
whereby  it  gave  way,  is  noi  an  Injury  by  the 
elements  or  the  act  of  Providence  within  the 
meaning  ot  an  exception  of  such  damages  from 
the  operation  of  a  covenant  in  a  lease  to  repair ; 
hnl  is  an  Injury  caused  by  the  i  ' 


vould  n< 


I  relieve 


from  his  obligation.  Polack  v.  riocbe,  35  Cal. 
416.  90  Am.  Dec.  116. 

An  Injury,  to  constitute  damage  by  the  ele 
mencs,  however,  must  have  resulted  from  some, 
thing  extraordinary  and  unexpected,  and  not  In 
tbe  ordinary  course  ot  nature. 

Thus,  a  stipulation  In  a  lease  to  return  the 
property  to  the  lessor  in  as  good  order  as  now. 
ordinary  wear  and  tear  and  damage  by  An, 
wind,  and  water  excepted,  means,  when  taken  in 
with  a  further  stipulation  by  the  les- 


sll   r 


repairs 


expense,  extraordinary  damages  by  flre,  wind, 
and  water,  and  does  not  Include  damages  arising 
from  the  tact  that  the  roof  wan  decayed  and 
the  house  thereby  endangered.  Wadde'l  T.  De- 
Jet,  76  Miss.  104,  -23  So.  437. 

And  a  lease  of  the  flrst  story  and  basement  of 
Idtng  for  a  term  of  years,  providing 


that  if  SI 


y  tlmi 


g  the  I 


n  the 


premises  shall  he  rendered  partially  untenant- 
able by  are  or  the  elements,  but  so  that  (he 
business  csrrled  on  therein  can  be  successfully 
conducted  while  the  same  are  being  repaired, 
the  lessor  stiall  repair  them  as  Boon  as  prscil. 
cable,  and  the  fair  value  of  the  use  thereof  shall 
be  paid  during  the  period  of  repair  Instend  at 
the  rent,  lefers  only  to  some  sudden,  unusoal. 
or  unexpected  action  of  the  elements  occurring 
during  the  term,  such  as  Soods,  tornadoes,  and 
the  like.— to  Mlraordlnsry  disasters  not  antici- 
pated by  either  party,  the  efficient  cause  of 
which  orliclnsted  after  the  term  began,  and 
which  either  destroyed  the  building  or  left  it 
cSBMitlally   wor-      --^—  - 


than 


tlon  of  the  laws  of  nai 

which  existed  at  the  date  of  the  d 

tbe  percolation  uo<l  oozing  of  wate 


ordinary  opers- 


ring  t 


1  tbe 


order'of  the  lessees  and  the  person  performing 
such  labor  and  furnishing  the  msterlnls  woul' 

18,  aa  N.  W,  lOBI. 


I  bulldint 


r  the  ba; 
ealthy  a 


Echrage  v.  Mlllei 
Cut  an  injury 


ilsed  p 


a  by  a 


iweeplDg  through 
them,  which  was  produced  ay  an  accumulation 
of  waters  from  unusual  rains,  which  were  col- 
lected In  a  natural  reservoir  In  the  vicinity  of 
tbe  premises  upon  lands  of  a  third  person,  and 
separated  from  the  demised  premises  by  other 
lands  ot  third  persona  which  were  prevented 
from  overflowing  in  ordinary  sensuns  by  a  ast- 
ural  embankment,  which  embankment  bad  been 
Interfered  with  by  some  person  unknown  to  the 
63  L.  R.  A. 


Lpninn  A 

Drnke,40  Ulna.  106,2  L.  R,  A. 340.41  .V.\V.940. 
So.  the  Connecticut  act  of  1S69.  providing 
that  lessees  or  occupnnls  of  any  building  which 
shall  hare  been,  or  be.  without  fault  or  neglect 
on  their  jiart.  so  destroyed  or  Injured  by  tbe  el»- 

or  unfit  for  occupancy,  shall  not  he  bound  to  pay 
rent  from  such  destruction  snd  Injury  unless 
otbcrwlse  expressly  provided  by  written  agree- 
ment between  the  parties :  and  that  the  lessee 
may  Id  such  case  surrender  the  premises  to  the 
lessor.— spp lies  only  to  cases  where  tbe  bnllding 
shall   become   untenantable   by   reason    of   soma 


PoFK  T.  Fauhubs'  Umiun  &  Milling  Co. 


«7S 


Croin*  Coat  it  Toio.  Co.  v.  TocA  Coal  Min. 

Co.  67  ni.  App.  aae. 

ifr.  R.  I..  Bekrdalaa  also  for  reapond- 
ent. 

Heaahaw,  J^  delivered  th«  opinioo  of 
the  court: 

PleiintilT  sued  to  recorer  from  defenduit 
the  value  of  certain  whtttt  deposited  under 
the  t«rmH  of  tbe  fotloiviiig  trritt«n  contract; 


aaddcD  and  uneipected  calamit; ;  as,  wbere  it  li 
wholly  or  partial  J;  dcatrored  br  Are,  water,  or 
br  ■  mob  or  otber  like  caon  :  and  Is  deslKied 
to  relleTe  tbe  tenant  of  the  burden  of  paying 
rent  after  IE  has  become  ImpoBBlbla  tor  blm  to 
use  and  occupy  the  premlua  leaaed ;  and  doei 
not  apply  to  mere  decay  of  the  premiaes  tbonib 
tbey  thereby  become  nntenantable.  Hatch  v. 
Stamper,  42  Conn.  SB. 

In  Uyera  v.  Huaienbuth,  S2  Ulac.  TIT,  65  N. 
T.  Supp.  1026.  however.  It  was  aald  that  there 
Is  an  Implied  covenant  In  every  hiring  tbat  the 
tenant  will  surrender  the  premlaes  at  tbe  end 
of  the  term  In  as  eood  condltloo  as  they  were  in 
at  the  commencement  of  the  term,  reasonable 
wear  and  tear  and  damages  by  the  elements  ei- 
ceptcd :  and  that  such  obligation  la  not  conflned 
to  cases  of  ordinary  or  gradual  decay,  but  ex- 
teoda  to  accidental  inlurlea.  But  tbe  gocstlon 
Ir  tbe  cage  was  as  to  whether  or  not  a  tenant 
was  Unble  tor  waste  committed  by  atrangera 
over  whom  he  had  no  control. 

l.ilcewlae,  to  constitute  damage  by  the  ele- 
ments within  an  eiceptlon  In  a  lease,  the  Injury 
muit  have  been  the  direct  and  proximate  result 
of  tbe  action  of  the  elementa.  and  not  a  remote 
or  Indirect  caDaequeoce  tbereof. 

TbUB,  a  covenant  In  a  lease  of  a  basement  and 
lint  and  second  noora  of  a  four-Etory  building, 
to  repair  all  damages  done  to  the  premise!  dur- 
ing the  lesaee's  occu.iency,  or  pay  for  the  same, 
the  DBual  wear  and  tear  and  providential  de- 
siructlon  or  destructloD  by  fire  excepted,  applies 

a  tolaldeatnicllon  of  the  premises,! 


which  1 


old  p 


■ntly  II 


t  then 


and  require  a  rebulldtng,  aa  dletingulsbed 
irom  a  repairing,  and  does  not  apply  to  ao  In- 
jury by  Ore  which  borned  the  roof  oil  but  did 
not  extend  below  the  top  floor,  so  as  to  warrant 
tbe  tenaot  Id  declining  to  pay  rent  for  the  hal- 
nnce  of  the  tenn,  thoagh  tbe  windows  were 
broken  and  water  tan  In.  Spalding  v.  Munford, 
3T  Mo.  App.  281. 


warehouse,  situated  on  Lerea  street,  Stock' 

ton,  the  following  described  merchandiae, 
which  we  agree  to  deliver  (dainai^  by  the 
elements  excepted)  upon  tbe  surrender  of 
thia  certificate  andpaymentof chargeggtwen- 
ty-seven  hundred  eeventy-aix  sacks  wheat, 
'  ;hing  three  hundred  eighty-three  thou- 
1  one  hundred  forty-six  pounds.  Rotes 
of  storage,  seventj-flve  cents  per  ton  tor  tbe 
season  endln);  June  1,  1898-  2,776  sacks 
wheat,  weighing  333,140.  Room  S,  pile  No. 
67.     Mark:    "L.  C.  P." 

The  complaint  alleged  a  demand  upon  the 
defendant  for  the  return  of  the  wheat,  and 
its  failure  to  complj  therewith.    The  an- 

he  received  them,  reasonable  wear  and  tear  and 
damage  by  accidental  fire  alone  excepted,  ao 
that  tbe  tenant  would  not  be  required  to  make 
repairs  made  necessary  by  reasonable  wear  and 
tMr.  or  by  accidental  Are.  Allen  v.  Fisher  (N. 
J.  Err.  A  App.)  49  Att.  477, 

And  that  under  a  lease  containing  such  eove- 
nanta  tbe  lessor  remains  liable  to  make  repairs 
made  necessary  by  accidental  fire,  onder  1  N.  J. 
Gen.  atat.  p.  1923.  |  liS,  providing  that  whoi- 
ever  any  building  erected  on  leased  land  ihall 
be  Injured  by  Are  witbout  the  fault  of  the  lea- 
see, the  landlord  shall  repair  tbe  same,  or.  In 
default  tbereof,  the  rent  shall  ceaae.     IMd. 

But  la  New  York  the  rule  ia  that  a  lessee  of 
premlsea,  covenanting  to  keep  them  in  good  re. 
pair  and  do  all  necessary  repairs  on  the  build- 
ings thereon,  is  not  excused  from  repairing  be- 
cause the  defects  making  rcpnlrs  necessary  were 
produced  by  tbe  elemems  and  corroalon  of  time, 
by  another  condition  in  the  lease  to  quit  and 
surrender  tbe  premises  in  as  good  slate  and  con- 
dlrion  as  reasonable  wear  and  tear  tbereof 
would  permit,  damages  by  the  elements  excepted, 
since  the  two  covenants  are  entirely  diatlnct 
and  designed  tor  dlETerent  purposes,  and  differ 
entirely  as  to  the  time  to  which  tbey  an  appli- 
cable,     Kllng  T.  Dress,  fi  Robt.  021. 

And  a  covenant  In  a  lease  opon  the  part  of 
the  lessee  to  surrender  in  aa  good  condition  aa 
reasonable  use  woutd  permit,  damages  by  tha 
elementa  excepted,  did  not  relieve  him  from  the 
obliaation  to  make  repairs  under  a  covenant  to 
do  all  repairs,  where  the  leased  premises  con- 
sisted of  an  old  building  Btted  to  tbe  purpose  of 
his  occupancy,  In  which  he  placed  goods  of  great 
weight,  by  reason  of  which  the  floor  settled,  and 
tbe  floors  and  roof  settled  still  more  afterwards 
consequence  of  a   snow   storm.      McMann   v 


tor  a 


expired  t> 


I.  tbe  t 


DOAted  (o  surrender 
good  condition,  reasonable  wear  and  damages  by 
the  elements  excepted  can  only  recover  against 
an  adjoining  owner  (or  an  Injury  to  a  parly  wall 
alluated  upon  the  line  betweon  the  '       •  -     - 


Injur 


>  tbe  a 


self.      He   c 


of  bis  premises  having  been  made  less  beneHcial 
to  the  tenant  tbereliy,  though  It  Is  alleged  to 
tiave  been  caused  ty  unavoidable  accident.  Eno 
V.  Del  Vecchlo,  *  Duer,  C3. 

And  the  rule  has  been  laid  down  In  a  late 
New  Jersey  caae  that  a  provision  In  a  lease  tbat 
all  npalrs  are  to  be  made  and  paid  tor  by  the 
leasee  Is  limited  and  qualified  by  another  provi- 
sion therein,  that  tbe  lessee  shall  peaceably  de- 
liver np  tbe  premises  demised  at  the  end  of  the 
term  In  the  same  good  order  and  condition  tbat 
63  L.  R.  A. 


,11  tenn 


th.  IT  H 


I,  les. 


having  a  plate-glass 
front  wblc-h  was  cracked  a  few  Inches  bj  the  act 
of  a  It  ranger,  and  which  crack  gradually  elon- 
(Tiited  until  It  nearly  crossed  the  glass.  Is  liable 
for  damages  for  the  repair  of  such  glass  under 
a  covenant  In  the  leaee  to  make  all  necessary  re- 
pairs, whether  the  elongation  was  caused  by 
wind,  westher.  or  wagons  passing,  and  notwith- 
standing tbe  fact  that  tbe  tesne  contained  a  stip- 
ulation to  surrender  the  premises  at  the  expira- 
tion of  the  term  in  as  good  state  and  condition 
as  at  the  commeoiement,  reasonable  use  and 
wear  thereof,  and  damage  by  (he  elementa,  ex- 
cepted.     Cohn   T,   BUI,   9    Ulac.   328,   80   N.    Y. 

But  while  no  cases  upon  tbla  question  from 
other  states  have  been  found,  It  Is  thought  that 
the  following  cases,  thouga  not  construing  tbe 
expression  ■'damage  by  tbe  elements,"  and  per- 
haps not.  therefore,  proper  to  be  conaldered  In 
this  note,  are  Inconsistent  with  tbe  New  York 
rule,  and  Inferentlally  support  tbat  of  New  Jer< 


tn 


Oaufohnii.  eJcpbekb  Cocbt. 


Bbft., 


an-er  of  defendant  did  not  deny  the  eiiat- 
enc«  of  the  contract,  but  ple&ded  that, 
through  no  negligeuce  upon  its  part,  the 
major  portion  of  the  wheat  was  destrofed 
by  fire,  and  the  reat  of  it  m>  badly  damaged 
as  to  be  of  Hmall  value,  and  offered  to  re- 
store to  plaintiff  the  damaged  wheat  in  its 
poBseasion,  and  the  value  of  such  portion  of 
the  damaged  wbetit  as  it  bad  alreftd;  aold. 
Under  tliese  pleadings,  a  trial  was  had  be- 
fore a  jury.  The  plaintiff  rested  her  case 
without  the  introduction  at  any  evidence. 
The  evidence  for  the  defense,  which  was  ad- 
mitted without  any  objection  by  plaintiff, 
showed   that  the  warehouse  was  destroyed 


by  Sre,  and  tlut  the  flT«  waa  of  incendiary 
origin.  The  court  ioatructed  the  jury,  gen- 
erally, that  plaintiff  could  not  recover  if  it 
were  not  shown  that  defendant  w«a  necli- 
gent.  Verdict  passed  tor  defendaat,  judg- 
ment in  ita  favor  followed  the  verdict,  and 
from  that  judgment,  and  from  an  order 
denying  her  a  new  trial,  plaintiff  appeals. 

By  its  written  contract,  defendant  prom- 
iaed  absolutely  to  return  tbe  wheat  to  plain- 
tiff upon  surrender  of  the  certificate,  "dam- 
age by  the  elements  excepted."  "Damace 
by  the  elements"  is  the  equivalent  of  the 
phrase  "act  of  God."  Polack  v.  Pioche,  35 
Cal.   41G,   S6   Am.   Dm.    ILS;    Chidetlvr   v. 


ThDS.  Id  Warren  v.  Wasntr,  TS  Ala.  188,  Bl 
Am.  Rep.  440,  It  was  beld  Ctist  •  dsnse  or  cove- 
nant Id  a  lease  upoD  tbe  put  of  a  tenant  to  de- 
liver up  the  leased  premises  at  tbe  expiration  of 
tbe  term  in  as  good  order  and  condition  ai.  now, 
reasonable  uk.  wear,  and  tear  excepted,  does 
not  Impose  b  tiabllltr  opon  tbe  lessee  to  repair 
or  restore  the  premises  la  case  of  Injur;  by  Are, 
or  b;  tbe  elements  or  otber  unavoldsbls  acci- 
dent, even  In  the  absence  of  sn  express  coveDSDt. 

So,  Outterldge  v.  HoDfard.  T  Car.  A  P.  12B, 
1  Moodj  *  R.  3Si,  bold!  that  a  covenant  Id  a 
lease  to  repair  aod  jleid  up  tbe  premises  In 
pjod  repair,  reasonable  use  and  wesr  snd'  tear 
thereof  Id  tbe  meantime  excepted,  wbere  tbe  de- 
mised building  Is  a  very  old  one,  does  not  mesD 
that  It  shall  be  restored  to  ao  Improved  state, 
nor  that  the  cooseqaences  of  tbe  elements  shall 
be  averted,  thouBh  there  Is  no  eiceptloD  as  to 
the  damages  b;  the  elements.  Tbe  dut;  of  the 
tensnt  la  to  keep  It  as  nearlj  as  may  be  In  tbe 
Btnta  In  which  It  was  ac  the  time  of  tbe  demise 
bj  the  tlmelj  expenditure  of  mone;  and  care. 

It  Is  for  tbe  court.  In  an  action  for  arrears 
Of  rent  In  a  lease,  to  Interpret  a  clause  of  tbe 
lease  contalDlni  a  covenant  upon  the  part  of  the 
lessee  to  repair  all  damages  done  lo  the  premises 
during  the  lease,  or  par  for  tbe  same,  the  usual 
wear  and  tear  aad  provldentlel  destruction  or 
destruction  bj  dre  excepted,  and  to  determine 
whether  there  was  anr  substantial  evidence 
tending  to  show  a  state  of  facta  within  It. 
Spoldlng  V.  Munford.  BT  Mo.  App.  281. 

sCrue  exceptions  from  llablllt;  tor  damages  by 
tbe  element  a  they  are  Included  In  tbe  note  be- 
cause they  do  construe  covenants  sgalnac  Us- 
blllty  for  damage  by  Sre.  water,  winds,  storms, 
etc..  upon  the  theory  that  such  covenants  sre 
the  same  In  elfect  tbougb  expressed  In  different 
Isugnsge. 


lit.  As  OppKed  to  ootifra 
t  held  1 


Carriers  are  not  held  liable  for  fDjurlea  by 
the  act  of  God  or  of  the  public  enemy.  "Dam- 
age by  the  elements"  and  "injury  by  sec  of  God" 
being  synonymous,  therefore  tbere  la  little  oc- 
csBlOD  for  exceptions  and  restrictions  In  their 
coDtrscts  Bs  to  liability  for  damage  by  the  ele- 
ments. They  have  frenuentlj  seen  lit.  however, 
to  Insert  exceptions  vltb  reference  to  flres.  beat, 
'  cold,  wiuds.  Btorma  etc..  which  have  been  held 
to  eoDstliute  the  elementa  sDd  be  the  Instra- 
meotallties  of  God's  sctlon.  and  while  these 
BtlpulatloDS  seem  to  have  been  glvon  a 
Bomewbat  brasder  construction  than  stipula- 
tions as  to  exemption  from  llsbllUy  for  damage 
by  tbe  elements  la  leasei,  cases  construing  tbem 
have  been  Included  in  this  note  wben  the  Injury 
complained  of  was  In  (set  sa  iajury  by  the  ele- 
ments as  dlatlngnlshed  from  Injacles  from  perils 
of  the  sea,  or  those  forming  some  other  weli-de- 
tlDcd  clssa  ol  sxcepttons  frequently  or  osuBlly 
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With  reference  to  cases  of  this  clsss,  as  In 
cases  wltb  reference  to  exceptions  Id  leases, 
where  the  Injury  was  Inevitable  and  done  solely 
by  the  action  of  tbe  elemencs,  the  carrier  Is  re- 
lieved from  responsibility. 

Thus  a  detention  and  delay  In  handllbg  tha 
lighter  during  the  process  of  unloading  a  vessel. 
caused  by  continued  Increasing  cold  resulting  In 
an  accumnlatlon  of  Ice  and  freesing  of  loose  Ice 
within  the  docks,  necessarily  delaj-lbg  the  nec- 
essncy  changes  In  the  position  of  the  llgtiter  In 
order  to  receive  the  goods.  Is  a  detention  by 
frost  within  tbe  meaning  of  a  provision  In  tbe 
charter  party  relieving  the  vessel  from  liabil- 
ity tor  damage  for  delay  caused  by  frosts,  etc. 
Aalholm  T.  A  Cargo  of  Iron  Ore,  23  Fed.  620. 

But  where  liability  for  damages  by  freezing  Is 
excepted  from  a  bill  of  lading,  and  a  loss  occurs 
from  the  excepted  cause,  the  exception  must  be 
the  proximate  cause  o(  the  loss  and  the  sole 
cause.  Read  v.  Bt.  Lonia,  K.  C.  A  N.  R.  Co.  SO 
Mo.  206. 

And  the  worda  "while  at  depots."  in  a  con- 
tract between  a  shipper  and  a  carrier  by  wbidi 
tbe  carrier  agreed  to  carry  and  forward  certain 
properly  to  a  point  beyond  its  line  on  payment 
of  freight  and  charges,  the  dan^ages  Incident  to 
railroad  transportation,  loss  or  damage  by  Bn 
or  tbe  elements  while  at  depots  excepted,  only 
refer  to  depots  at  which  the  cars  containing  the 
goods  might  be  stopped  while  sit  ntiitE  to  tbe 
place  of  destination,  and  not  to  the  depot  at 
that  place,  so  as  to  relieve  the  carrier  from  iia- 
bliity  for  loss  by  Qre  at  that  depot.  B.  O.  Stan- 
ard  Mill.  Co.  v.  White  Line  Central  Transit  Co. 
122  Uo.  2G8,  2S  S.  W.  T04. 

If.  however,  Che  loss  resulted  In  part  or  In 
whole  from  a  human  agency,  and  particularly 
If  It  resulted  from  the  act  or  neglect  of  the  car- 
rier himself,  tbe  exemption  Is  of  no  effect. 

Thus,  the  freezing  of  a  part  o(  a  cargo  of  or- 
anges, due  to  the  fact  that  they  were  unloaded 
at  a  time  when  tbe  weather  was  below  sero.  la 
not  an  act  of  God  within  the  meaning  of  an  ex- 
ception In  tbe  bill  of  lading  of  liability  for  dam- 
ages cuiiaed  by  an  act  of  God,  but  is  due  to 
the  discharging  of  tbe  oranges  at  an  unsuitable 
time.     The  Aline.  IB  Fed.  875. 

And  where  In  a  contract  with  a  carrier  for  the 
transportation  of  a  guaatlty  of  potatoes  the  par- 
ties stipulated  tbat  the  potatoes  were  to  be  car- 
ried at  the  owDer'i  risk  of  freetlng,  and  tbe  po- 
tntoea  were  Injured  during  tranaportatlon  by 
freesing  and  rotting,  It  devotvea  upon  the  car. 
cler.  In  an  action  for  the  Injury,  to  abow.  not- 
withstanding the  exception,  that  the  loss  did 
not  occur  through  any  fault,  want  of  care,  or 
n^itgence  on  lis  part,  or  on  the  part  of  Its 
employeea.      Reed  v.  Bt.  Louis,  K.  C. 


k  N.  I 


Co.  00  I 


1.  200. 


And  the  burden  rests  with  a  railroad  ci 
to  show  tbat  cotton  transported  by  It  under  a 
bill  of  lading  atlpulatlng  against  llsbillty  for 
destruction  by  lire,  which  was  bamed  while  be- 


1000. 


Form  T.  Fabmibb'  Unioh  &  HiLLisa  Co, 


CotMolMfalad  Ktok  Co.  6S  Cal.  202;  fay 
V.  Paoific  Improv.  Oo.  B3  Cal.  263,  261,  IB 
L.  R.  A.  188,  26  Pac.  1099,  28  Pt£.  S43. 
As  no  effort  mu  made  by  defendMit  to  in- 
form tbiR  contract    in    f.nj  way,  it    must 


>  far  u  this 
acttj  u  it  \rma  written^  and,  m>  eoiutruing 
it>  it  is  open  to  but  oao  intarpretation, 
luuucty,  that  defendant's  liability  to  return 
tlie  wbeat  was  absolute,  unleea  it  was  pre- 


was  no  defense  for  defendant  to  saj,  or  to 
Bhow,  that  the  irheat  was  destrored  witli- 
out  Diligence  upon  its   part.     It  was   in- 


cumbent upon  it  to  show  that  the  wheat 
was  in  tact  destrt^ed  or  damaeed  by  the 
elements.  The  evidence  which  it  ndduced 
tended  merely  to  prove  that  the  fire  was  at 
incendiai;  origin,  and  thus  absolutely  to 
n^ative  the  idea  that  the  destruction  of 
the  grain  waa  caused  by  the  act  of  God. 
The  judgmmt  and  orier  are  therefore  r 
verted,  and  the  ca 


We  oooonr:     Temple*  J.;  lfaP«»l«B^ 
Rehearing  denied. 


tng  CnuiBported,  was  not  lost  throntli  Its  oeg- 
llgnDix.  Tftzaa  A  P.  B.  Co.  v.  BJchmand  (Tax.) 
«8  S.  W.  619. 

Bo,  a  carrier  agreeing  to  remove  a  Quantltj  of 
oats  from  ■  dealcnsted  place  wlUiln  flfteeii  Oars 
from  date,  wind  and  tide  and  olbet  acts  of  Qod 
permlttlnc,  Is  oot  rel1ev«iJ  froin  liability  bj  the 
fact  that  OD  one  iMcaBlon  bis  boat  was  prevented 
trom  reachlni  the  place  In  queatlon  by  Increas- 
Ing  winds,  where  oo  snother  occsslon  hli  boat 
was  prevented  from  reaching  sncb  place  by  an 
■ccamalatlon  of  logs,  and  IC  does  not  appear 
that  there  were  not  other  occsbIodb  dnrlux  the 
fllCeen  dajrs  wheo  It  was  posslbls  to  reach  such 
pla«.  Adams  v.  Ame^  19  Wash.  12S,  63  Fac. 
6*9. 

Likewise,  a  comnion  carrier,  thongh  be  la  ex- 
empt b7  contract  from  Ilabllltr  for  losses  srls- 
Ins  from  fire  sad  like  causes.  Is  bound  to  use  oi^ 
dinar;  diligence  Id  protectlog  goods  Intrusted 
to  hie  care  tor  Iraniportatlon,  and  saving  tbem 
from  loss  and  Injur;,  which  ordlnar;  dlllgeocs 
ma;  be  defined  to  be  that  care  or  degree  of  dili- 
gence which  reasonable,  prudent,  and  honest 
men  would  take  or  eierelse  and  exhibit  In  re- 
spect to  their  own  coacems  under  all  tbe  Or- 
cnmstBDces  surrounding  each  particular  case. 
Little  Rock,  U.  B.  Jc  T.  R.  Co.  v.  Talbot,  47  Ark. 
97.  14  S.  W.  471. 

And  an  exception  In  a  bill  of  lading  given  b]r 
an  expresn  compao;,  that  It  Is  not  to  be  liable 
for  an;  loas  or  dsDUge  occasioned  b;  Qre.  does 
not  relieve  It  from  llabllll;  for  a  loss  b;  Are 
occaslobed  b;  the  negligence  of  ths  railroad 
compan;  emplo;ed  b;  It  Co  carr;  the  goods  In 
question,  as  tbe  railroad  company,  when  trsna- 
portlng  such  goods  for  an  eipreu  compan;.  Is 
Its  agent,  Baok  of  Kentuck;  v.  Adams  Exp.  Co. 
98  U.  S.  174,  23  L.  ed.  B72. 

And  a  carrier  by  rail  carrylog  cotton  upon 
open  flat  cars,  wblcb  cottOD  la  burned  wblle  Id 
transit.  Is  not  relieved  fiom  llablllt;  therefor  b; 
a  stipulBtlon  written  across  the  bill  of  lading 
that  the  carrier  was  not  to  be  responsible  for 
loss  or  damage  by  are  or  water,  where  the  cot- 
ton might  have  been  stored  In  box  cars,  which 
were  safer,  and  tbe  train  carrying  the  cottou 
was  made  up  of  both  classes  of  cars.  New  Or- 
leans. St.  L.  A  C.  a.  Co.  V.  Faler,  58  Miss.  911. 

If  a  toss  of  goods  in  tbe  hands  of  a  carrier 
by  Qrc  can  be  ascribed  Co  a  failure  to  use  wbaC 
diligence  and  care  would  suggest  waa  feasible 
to  have  been  done,  the  carrier  cannot  shield  him- 
self beblod  an  exemption  Ili  the  bill  of  lading 
from  liability  for  the  loss  or  danuKe  by  fire. 
IM. 

And  a  stipniatlon  In  a  contract  for  carrl^e, 
■gainst  llabltIC;  for  loss  or  damages  to  the  goods 
carried  by  Are  or  Che  elements,  cannot  be  con- 
strued CO  operate  as  a  ctlpnlstlon  sgainst  losses 
63  L,  R.  A. 


or  dsmagea  occaslaned  by  negligence  of  the  car- 
rier, IS  sucb  dsmsgea  cannot  be  stipulated 
against.  E.  O.  Stanard  MIU.  Co.  v.  White  Due 
Central  Transit  Co.  123  Mo.  268,  2«  8.  W.  704  ; 
Little  Bock.  M.  it.  *  T.  B.  Co.  v.  Talbot.  39 
Ark.  ri23:  Dlllard  v.  Louisville  *  M.  R.  Co.  2 
Lea,  288 ;  Coodlct  v.  Qrand  Trunk  R.  Co.  M  N. 
Y.  SOS :  l«mb  V.  Camden  A  A.  R.  A  Transp.  Co. 
iS  N.  Y.  2Sa,  T  Am.  Hep.  827. 

A  common  carrier  has  two  distinct  liabilities, 
— the  one  tor  loss  by  acddmt  or  mistake  wltb 
reference  ta  which  he  Is  liable  as  sn  Insurer, 
and  the  other  tor  loss  b;  default  or  negligence 
with  reference  to  which  be  Is  snswerable  as  sn 
ordlnsr;  bailee :  end  with  reference  to  his  lia- 
bility as  an  Insurer  he  ms;  protect  himself  b; 
stipulations  limiting  his  llablllt;  for  Injury  or 
damage  by  Are  or  other  casualty.  But  wltb  ref- 
erence to  lasses  occurring  from  his  own  default 
or  neglect  of  duty,  public  pollc;  will  not  permit 
him  to  Btlpulate  for  ImmnnlC;.  Louisville  *  N. 
B.  Co.  V.  Urownlec,  14  Bush,  DSO. 

And  a  contract  for  transportation  'by  a  car- 
rier, stipulating  BgnlnsC  llablllt;  for  losses  or 
damages  by  fire  or  tbe  elements,  will  be  con- 
strued slrlctl;  and  most  strragly  sgslnat  tbe 
carrier,  where  tbere  Is  reasonable  doubt  as  to 
whether  tbe  sttpulstlon  would  Include  loss 
or  damage  occasioned  b;  n^ltgence.  E.  O. 
SCansrd  Ulll.  Co.  v.  White  Line  Central 
Transit  Co.  122  Mo,  2Gg,  26  8.  W.  704  ;  Lit- 
tle Rock,  M.  R.  &  T.  R.  Co.  v.  Talbot,  39  Ark. 
ii2.<l. 

A  stipulation  In  a  shipping  receipt  for  a  car- 
load of  cotton,  however,  shipped  from  one  state 
to  another,  that  the  railroad  company  sbootd 
not  be  liable  for  dcsCrnctlon  of  the  cotton  by 
lire,  or  any  other  damage  thereto  b;  ceases  be- 
yond Its  control,  la  not  prohibited  or  rendered 
InclTectuBl  b;  a  statutor;  provision  of  the  state 
of  shipment  that  railroad  componles  and  other 
common  rsrrlers  for  bire  within  the  state  shall 
not  limit  their  liability  as  It  exists  at  common 
law  by  Inserting  except  ions  In  the  bill  of  lading 
or  otherwise,  since  such  provision  la  eonOned 
to  carriers  within  the  state,  snd  does  not  apply 
to  Interstate  commerce.  Texaa  &  F.  R.  Co.  v. 
BIchmond  (Tex.)  03  B.  W.  QIB. 

IV.  Other  mlsoetlaiMonf  ooHtroots, 

The  rules  above  stated  seem  to  apply  to  all 
conCrscts  In  which  a  part;  stipulates  to  be  re- 
sponsible, damage  by  the  elements  excepted. 

Tbas,  a  person  contracting  with  another  for 
the  sale  of  a  quantity  of  canned  com  at  a  speci- 
fied price,  the  contract  providing  that  In  cass 
of  a  destruction  of  tbe  cannery  by  tbe  elements 
the  seller  la  not  to  be  held  liable  for  nondeliv- 
ery, la  excused.  In  cue  ol  a  niJMeqnesit  destrue- 


L  Sltbeiu  CouKt. 


rloa  of  the  rtnatrj  b;  Aie,  tniai  the  pcr/orm- 
■iicc  ot  anr  pan  ot  (he  conlnet  not  doe  at  the 
Iim«  ot  the  Arc     Allen  v.  Quann.  BO  III.  App. 

So.  a  contract  for  lock  eicavetlcw 
^rg^menc  or  Ibe  biain  of  a  anal,  proiidlni 
Uiat  additional  time  ma;  be  ailowed  fur  the 
compli'iloD  ol  the  work  If  lite  contractor  iball 
be  prerented  therefrom  by  fresheta.  Ice,  or  otlier 
farce  or  Tloleoce  of  the  elements  wlthoot  hia 
fault,  leavea  uu  dinrrttloo  la  the  oDcer  to  whom 
■he  qnevtion  was  referred,  except  In  reapect  to 
the  amount  of  additional  time  to  be  alloved, 
where  the  working  aeaaiMi  on  the  rlrer  waa  lim- 
ited to  a  ahort  period  br  unprecedented  and  un- 
unul  flvodi.  whluh  prevented  the  compIetlOD  of 
the  work  within  Ibe  time  agreed  upon,  aa  ttie 
word  "may"  In  auch  caae  muat  be  conatmed  to 
mean  "ahaJI."  aud  In  determlDlng  the  amount 
of  addltlUDal  tltne  there  muat  be  an  eierelae  ol 
a  Juat  und  raaonable  Judgment,  and  not  of  ai- 
bltrar;  power.     UleaaoD  t.  United  State*^  33  Ct. 

a.  es. 

tor  an  application  of  the  aboTe  nilea  to  auch 

■ee  Fors  V.  k'^iiutuB'  Union  &  Uiu.  Co. 

V.  ConclHtioH. 

Damage  by  the  etementa  la  held  to 
equivalent  of  Injuri'  bj  Ibe  act  of  Uod,  the  ele- 


Orimth  con  St  aJ.,  Afptt^ 


<130  Cal.  eST.) 

pllsaee  wltk  !(■  mtmtmtorr  *mlr 
e    cr»t    nrc    «bJ    4lllseBee    la 

Ittlng  mesaaeea  la  eatabllahed  In  (aror 

legrapb  company  b;  a  finding  that  It 

ly  negligence. 


of  a 

haa  not  been  guilty' of 
2.  Oae  who  c!*BpU«  wllk  ■  •«■«. 
■raphed  re«weat  to  fwrwiah  imtow^m- 
tiam  by  telecram  la  the  agent  of  (be  one  mak- 
ing the  rtqueat,  so  that  (he  latter  will  be 
bonnd  by  bla  agreement  that  the  company 
ahall  not  be  liable  far  mlatakea  In  DDTcpeated 


(IKC  When  B  Btan 
wlna  nark  badly  la  not 
on  the  part  of  the  telegra 
nhen  It  is  actually  *ent,'tbe  i 


telcri 


14,  1900.) 


God  a 


what  c 


latllu 
t   of   God, 


;    tbrougb    tbe 
Blytbe  t.  Denver  A  R. 

a.  A.  ei5.— Dcrcnaei  in  action  for  lotM  by  eor- 
Her;  ocl  of  Ucd  at  an  excuse.  It  iDCludea  dam- 
age by  fire.  Itooda,  wind,  rain,  froat,  and  heat. 

(JueatlODS   aa   to   exceptions   agalnat    liability 
for   damage  by    tbe    elementa  arlae  moat 
taantly   wltb  reference  to  coceaania  In  lea 
to  Burrender  the  premloea  la  good  condition  : : 
In  auch  cases.  In  order  to  reliere  from  llublllty. 
Ibe  damages  must  have  resulted  from  aometblng 
■udden,  unusual,  and  unexpected,  and  tbe  pre- 
vailing rule  la  tbat  it  must  liave  occurred  wlth- 
>ut  human  ageccy.     And  while  there  la  a  con- 
dlct  of  aulhorlly,  the  preTalUng  rule  would  seem 
to  be  tbat  lucb  a  stipulation  quallfles  a  atlpula- 
tlon    to  repair,   so  tbat   tbe  tenant    would   not 
have  to  repair  la  case  of  Injury  by  [be  elements, 
though  tbe  opposite  rule  prevails  In  New  York. 

Csrrlera  are  not  liable  for  damage  by  tbe  set 
of  Uod  or  tbe  public  enemy,  and  tberetore  stipu- 
lations against  liability  for  damage  by  the  ele- 

Uttle  use.  and  are  of  rare  occurrence.  They 
have  seen  fit,  bowever.  In  some  iDstnncea,  to 
Insert  stipulations  agalnat  liability  for  lo^  by 
nres,  flouda,  winds,  alarm  a,  and  cold,  and, 
with  reference  to  such  covoiants,  the  rule  ap- 
plicable to  covenants  against  liability  for  dam- 
age by  tbe  elements  In  leases  would  seem  to  ap. 
ply.  Bat  tbe  loss  must  not  have  resulted  from 
any  want  o(  ordlnnry  care  on  tbe  part  ot  tbe 
carrier :  and  such  a  stlpulatloa  cannot  be  con- 
strued so  as  to  excuse  him  (rom  tbe  consequen- 
CAS  of  bis  own  negligence  or  that  ot  bla  agents 


APPKAL  by  plaintiffs  from    a   judgineDt 
luiuuBii  nuiiu  "*  '''*  Superior  Court  lor  the  City  And 

'  (lunly  of  San  Francisco  in  favor  of  defend- 
nt  in  an  action  brought  to  recover  damages 
failure  to  correctly  transmit  And  deliver 


These  rules  apply  to  all  coQIracl 
almllar  stipulations.  But.  owing 
that  tbe  act  ot  God  excuses,  auch  st 
contracts  other  than  those  betwi 
and  tenant  are  not  nnmecoua,  am 
atruing  are  ccarea. 
03  L.  R.  A. 


containing 


a  tcleg 

The  facts  are  stated  in  the  opinion. 

ilessrt.  Thomtom  A  M«nb«oh  for  Ap- 
pelloDts. 

Steasri.  Oaorc*  K.  FeAroms  and  B.  B. 
Csrp«Bt«r,  for  respoodent: 

The  contract  contained  on  the  blank  ot 
the  message  was  valid. 

Hart  v.  IV'eafem  0.  Tcleg.  Co.  66  Cal. 
5TU,  55  Am.  Rep.  119,  6  pac.  637;  Redina- 
lon  v.  Pacific  Poatal  TeUq.  Cable  Co.  107 
Cal.  317,  40  Pac.  432:  Primrose  v.  Western 
Telcg.  Co.  l.-i4  U.  S.  1,  38  L.  ed.  883,  U 
bup.  Ct.  Rep.  1099;  UaoAndrew  v.  Electrio 
Telcg.  Co.  17  C.  B.  3;  Baxter  v.  Dominion 
Teieg.  Co.  37  U.  C.  Q-  B.  470;  OHnnctl  v. 
Weatent  U.  Teleg.  Co.  113  Mas*.  209.  IS 
Am.  Rep.  485 ;  Clement  v.  Wextem  U.  Teleg. 
Co.  137  Mass.  463 ;  PoMmore  v.  Wenicm  V. 
Teieg.  Co.  78  Pa.  242;  Aiiey  v.  WesJcm  U. 
Teleg.  Co.  109  N.  Y.  231.  16  N.  E.  75;  United 
Ktatci  Teleg.  Co.  Oildcrgleve,  29  Md.  232,  96 
Am.  Dec.  519;   Aiken  v.    Western  U.   Telcg. 


-As  to  Stipulation  restrlctlnit  liability 
pb  company  for  mistakes  In  unrepealeil 
,  sec.  In  this  series,  Glllls  v.  Wesiern  V. 
.  (Vt.)  4  L.  R,  A.  611,  and  note:  Pen. 
latern  C.  Teleg.  Co.  (Tenn.) 
Item  n.  Teleg.  Co.  v.  Stevei 
1,  515:  V-  -    -  - 


4  L.  R.  A. 


.   7*4  ;   Wer 


Utah)    13  L.  R.  A 

Brown  v.  Postal  Teleg.  Cable  Co.   (N.  C.)   IT  iL 

848;   Francia  v.    Western   U.  Teleg.   Co. 

t  V.  Western  U, 


)  25  L.  R.  A.  4i 


,,  Google 


COIT  y.    Wli»IKRN  VttlQ 


Trlkbrath  Cw. 


OTtt 


OkTontte,  J.,  delivered  the  opiuioii  of  the 

PUintiffs  Ulegraphed  to  W.  B.  Dennis,  at 
St.  Louis,  asking  him  to  telegraph  them  the 
lowest  cash  price  for  220  tonn  of  40-pouDd 
Bteel  raila.  Hie  meuBage  was  correct!;)'  de- 
livered, ftDd  in  answer  thereto  DeuniB  teJe- 
([raphed  t«  plaintifti'  the  price  to  be  $37 
ptt  t*m.  This  deapntch  was  delivered  ic 
lime,  but  wlieu  dehvered  it  read  $27  per 
the  mietake  in  the  lueasage  bavinj^  occurred 
in  transit,  by  readon  of  atmospheric  distuib- 
nocea.  Relying  upon  the  words  of  the  mes- 
■lage  as  delivered,  plaintifTs  entered  into  con- 
tract* to  buy  and  sell  steel  rails,  and  great 
damage  resulted  to  them  by  reason  of  the 
tniatake  of  defendant  heretofore  stated.  To 
recover  thin  damage  the  present  action  is 
brought.  The  facts  of  the  cose  are  largely 
agreed  upon,  and  in  addition  the  court  made 
»  dnding-  of  fact  as  follows:  "The  defend- 
ant. Western  Union  Telegraph  Company, 
was  not  guilty  of  gross  or  any  other  degi 
of  negligence  in  the  transmission  of  tlie  m' 
eage  of  Dennis  to  the  plaintiffs;  nor  was  1 
error  or  mistake  in  the  said  despatch  of  said 
Dennis,  oa  the  same  vras  delivered  to  said 
plaintifTs,  due  to  or  caused  by  the  gross  or 
any  other  degree  of  negligence  of  the  said 
defendant,  Western  Union  Telegraph  Com- 
pany." Upon  the  facts,  judgment  was  ren- 
dered for  defendant,  and  this  appeal  from 
the  judgment  and  order  denying  a  motion 
for  a  new  trial  is  now  before  us.  This  find- 
ing in  favor  of  defendant  of  no  negligence  it 
essentially  a  finding  of  the  ultimate  fact  in 
the  case,  and  will  1»  so  troated  by  the  court 
in  the  consideration  of  the  merits  of  this  ap- 
peal. 

The  Civil  Code  declares  (|  2162)  :  "A 
carrier  of  meusngcs  for  reward  must  use 
great  care  and  diligence  in  the  transmission 
and  delivery  of  messages."  In  many  juris- 
dictions it  ig  held  that  the  phrase  "gross  n^- 
ligence"  is  a  minnomer,  and  that  the  ndjec- 
tivp  "grow"  in  no  way  qualifies  the  mun 
"negli)jence."  But  in  this  state  the  rule  is 
recognized  to  the  contrary,  not  only  by  the 
decisions  of  this  court,  but  by  many  sections 
of  our  Civil  Code.  The  phrases  "gross  neg- 
ligence" and  "slight  negligence"  are  found  in 
common  use  in  the  law  of  this  state,  and,  be- 
ing so  used,  each  must  be  held  to  have  a  dis- 
tinctive meaning.  The  defendant  in  this 
ease  was  required  to  ufie  great  care  in  the 
transmission  and  deliveiy  of  this  message. 
The  court  found  that,  in  the  transmission 
and  delivery  of  this  message,  defendant  was 
not  guilty  of  any  negligence.  Not  being 
^ilty  of  any  negligence  whatever,  defendant 
must  be  held  to  have  used  great  care;  and 
the  finding  of  fact  quoted  is  the  equivalent 
of  an  express  finding  that  defendant  used 
great  care  in  the  performance  of  its  duty  in 
the  transmission  and  delivery  of  the  message 
here  involved.  But,  in  view  of  the  conclu- 
rion  at  which  the  court  boa  arrived,  it  is  un- 
nscesnary  to  determine  whether  or  not  the 
widence  in  this  oaaa  il  aufScieut  to  support 
AS  L.  B.  A. 


a  finding  of  fact  to  the  effect  that  defendant 

was  not  guilty  of  any  negligence  whatever, 
and  this  conclusion  is  tiased  upon  the  follow- 
ing reasons: 

The  written  message  which  was  delivered 
by  Dennis  to  defendant,  to  be  sent  to  San 
Fruntisco  and  delivered  to  plaintiffs,  con- 
tained the  following  regulation  and  stipula- 
tion bearing  upon  defendant's  duties  and 
liabilities;  "It  is  agreed  between  the  sender 
of  this  message  and  this  company  that  snid 
company  sliall  not  be  liable  for  mistakes  or 
delays  in  the  transmission  or  delivery,  or 
for  nondelivery,  of  any  unrepealed  message, 
whether  happening  by  negligence  of  its  seiv- 
anls  or  ollierwise,  beyond  the  amount  re- 
ceived for  sending  the  same."  In  this  case 
the  iness.ige  sent  from  St.  Louis  to  plaintiffs 
was  not  a  "repeated  message."  The  forego- 
ing stipulation  constituted  a  valid  and  bind- 
ing contract  between  Dennis,  the  sender, 
and  the  defendant  company.  As  to  its  valid- 
ity and  binding  force  in  this  state,  at  least, 
the  law  may  be  considered  settled.  Hart  v. 
Western  V.  TeUg.  Co.  60  Cal.  578,  55  Am. 
Rep.  119,  0  Pac.  637;  Hedington  v.  Pacifie 
Postal  Teleg.  Cable  Co.  107  Cal.  317,  40  Pac. 
432;  Primrose  v.  Western  U.  Teleg.  Co.  154 
U.  S,  1,  3a  L.  ed,  883,  14  Sup.  Ct.  Rep.  1088,  ■ 
These  authorities  declare  the  rule  of  this 
upon  the  question.  It  follows,  there- 
that  if  Dennis,  the  sender  of  the  mea- 
sage,  was  bringing  this  action  against  de- 
fendant for  damages  suffered  by  him,  he 
would  be  bound  by  the  agrecnient  made,  and 
could  only  recover  in  case  defendant  was 
guilty  of  wilful  misconduct  or  gross  ncgli- 
in  the  performance  of  its  duty,  'Die 
iting  question  then  preeents  itself. 
Do  these  plaintiffs,  the  addressee  and  re- 
of  the  message,  stand  in  a,  better  posi- 
tion, as  against  defendant's  negligence,  than 
does  Dennis,  the  sender  of  the  messngeT  In 
England  it  is  held  by  the  courts  with  entira 
naniniity  that  the  addressee  of  a  messaga 
as  no  right  of  action  against  the  telegraph 
Dmpany  for  failure  of  performance  of  duty. 
nd  this  conclusion  is  based  upon  the  propo- 
.tion  that  the  relation  between  the  parties 
I  purely  one  of  contract,  and  the  addressee 
I  not  a  party  thereto.  In  this  country  it 
may  be  deemed  settled  law  that  the  addrcsse« 
has  a  right  of  action  against  the  telegraph 
company  when  by  its  negligence  he  has  suf- 
fered damages.  At  the  same  time  the  dif- 
ferent reasons  given  by  the  different  courts 
n  adopting  this  rule  of  law  are  many.  Wa 
will  not  here  enter  into  a  discussion  of  tha 
general  principles  governing  litigation  aris- 
ing between  individuals  and  telegraph  com- 
panies in  the-matter  of  sending  and  recelv- 
■"-  -nessajjes.  but  will  confine  ourselves  to  a 
[deration  of  the  law  bearing  upon  th« 
facts  of  this  particular  case. 

Plaintiffs  telegraphed  to  Dennis,  in  St. 
Louis,  requesting  him  to  send  by  telegram 
the  price  of  220  tons  of  steel  rails.  In  pur- 
suance of  that  request,  Dennis  telegraphed 
the  desired  information.  It  is  thus  plain 
that  Dennis  performed  service  for  plaintiffa 
at  their  request.  And.  that  being  so,  wa 
deem  the  conclusion  irresbtibU  that,  in  tba 
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performance  of  the  Herrice,  Demiis  waA  act- 
ing tor  plaintiffa,  and  was  tbeir  agent.  The 
fact  that  plaintiffs  by  a  tet^ram  requested 
him  to  perform  this  service  ia  immaterial. 
They  coiitd  have  made  the  reqiieet  with  the 
same  legal  result  either  t>j  letter  or  parol. 
If  a  party  residing  in  St.  Louis  bad  been 
engaged  for  a  consi deration  by  plaintiffs  to 
telegraph  them  the  informntion  here  de- 
sired, and  that  party  had  done  so,  certainly 
Buch  party  would  have  been  the  agent  ol 
plaintiffs.  Yet  the  fact,  if  it  be  a  fact,  that 
no  consideration  was  paid  by  plaintiffs  for 
the  performance  of  tbe  service  oy  Dennis  ia 
not  a  material  element  in  the  consideration 
of  the  question  of  agency.  Dennis,  in  send- 
ing tbe  message,  being  the  agent  of  plain- 
tiffs, thty  were  bound  Dy  the  contract  made 
with  tbe  defendant.  Plaintiffs,  by  request- 
ing him  to  send  the  messEige,  necessarily  au- 
tboriied  him  to  contract  with  defendaJit  as 
to  how  that  message  should  be  sent.  And 
this  general  authorization  was  sufficiently 
broad  to  include  the  agreement  as  to  nonlia- 
bility heretofore  set  out,  and  therefore  the 
agreement  was  binding  upon  the  principiU, 
these  plaintiffs.  In  discussing  this  identical 
question,  Thompson  on  the  Law  of  Elec- 
tricity ( ;  237 1  says :  "In  such  a  case  is  the 
receiver  of  the  message  bound  by  the  stipu- 
lation, assuming  that  the  sender  was  bound 
by  it!  If  the  right  of  action  which  the  re- 
ceiver has  against  the  company  reeta  upon 
privity  of  contract,  and  depends  upon  the 
circumstances  that  the  sender  was  bis  agent, 
— in  other  words,  if  the  contract  with  the 
telegraph  company  was  tbe  contract  of  the 
recover,  through  his  oeent,  the  sender, — 
then,  on  the  most  unshaken  grounds  tbe  re- 
ceiver would  be  bound  by  this  condition,  it 
the  circumstances  were  such  that  it  would 
bind  the  sender."  Now,  in  this  state,  by 
the  authorities  already  cited,  it  is  plain  that 
Dennis  was  bound  by  the  stipulation;  and, 
haling  power  to  make  it,  his  principal  can 
only  stand  in  his  shoes.  But  it  is  said  the 
action  of  the  addressee  of  a  mm  a  age  is 
founded  upon  tort,  namely,  a  breach  of  pub- 
lic duty,  and  that  therefore  the  question  of 
contract  does  not  enter  into  it.  Yet,  in  a 
case  like  the  one  at  bar,  it  may  with  equal 
l^al  propriety  be  said  that  a  cause  of  action 
by  Dennis  iigainst  defendant  would  be 
founded  on  toit,  namely,  a  breach  of  public 
duty,  and  thus  eliminate  any  question  of 
contract  from  the  case.  But  this  court  has 
said  that  it  cannot  be  done,  and  that  Dennis 
must  Htand  upon  his  contract  as  made.  In 
cases  where  no  question  of  privity  of  con- 
tract arises  between  the  eender  and  the  re- 
ceiver of  a  message,  the  addressee  may  rest 
his  right  of  action  on  tort;  but  where  a 
party  to  a,  special  contract,  either  directly, 
*r  indirectly  through  the  sender,  his  agent, 
brings  his  action  against  the  company,  he 
must  stand  upon  his  contract  rights. 

We  find  many  cases  which  support  the 
conclusion  at  which  we  have  arrived.  The 
roads  traveled  by  courts  in  arriving  at  this 
conclusion  are  many,  yet  those  roads  all 
lead  to  the  same  destination.  In  the  lead- 
ing case  of  Ellis  v.  American  TeUg.  Co.  13 
•S  L.  B.  A. 


Allen,  238,  no  question  «f  agency  waa  ad- 
verted to  in  the  opinion,  yet  the  court  said: 
"Besides,  it  is  difhcuU  to  see  how  the  plain- 
tiff, who  claims  through  the  contract  en- 
tered into  by  the  sender  of  the  message  with 
the  defeadante,  which  created  the  duty  and 
obligation  resting  on  the  defendants,  can 
claim  any  higher  or  different  degree  of  diU< 
gence  than  that  which  was  stipulated  for  by 
the  parties  to  the  contract.  Certainty  a  de- 
rivative or  incidental  right  cannot  lie 
gi-eater  or  more  extensive  than  that  whldl 
attached  to  the  principal  or  source  whence 
such  right  accrued  or  was  derived."  In 
CurtiJi  V,  Wetlem  U.  Teleg.  Co.  Itf  Mine 
347,  38  N.  Y.  Supp.  fiS,  it  is  said:  "The 
stipulation  for  exemption  from  liability  con- 
tained in  the  printed  blank  of  the  company, 
upon  which  the  sender  writes  his  message, 
constitutes  a  contract  which  binds  him  and 
the  person  to  whom  the  message  is  ad- 
dressed, if  the  assent  of  the  sender  to  sucb 
stipulation  can  be  presumed."  In  Aiken  v. 
Western  t/.  TeUg.  Go.  6  8.  C.  N.  S.  371,  it  ia 
held:  "It  is  equally  clear  that  any  stipula- 
tion of  an  express  nature  intended  to  mold 
and  limit  the  obligation  must  be  conaidereA 
as  attaching  to  the  obligation  in  its  fullest 
extent,  and  affecting  equally  all  the  persons 
related  to  it,  either  as  sender,  receiver,  or 
agent  of  transmission.  Under  this  view  of 
the  contract,  the  plaintiff  is  entitled  to  en- 
force its  provisions  as  a  direct  party  in  in- 
terest." In  De  ttuKe  v.  Wew  York,  A.  *  B. 
Eleciric  Magnetic  Teleg.  Co.  1  Daly,  556, 
we  find  this  language:  "When  the  defend- 
ants, therefore,  undertook  and  were  paid  for 
sending  the  message,  their  contract  was  with 
the  plaintiff,  through  his  agents,  and  the  ac- 
tion for  the  breach  of  it  was  properly 
brought  by  him."  There  is  some  authority 
opposed  to  the  general  tenor  of  the  ca.Be» 
lited,— as,  for  example,  JVew  York  if  W. 
''rinting  Teleg.  Co.  v.  Diybarg,  35  Pa.  303, 
S  Am.  Dec.  33S,  and  La  Grange  v.  South- 
OMiem  Teleg.  Co.  25  J*.  Ann.  384.  But- no 
question  of  agency  appears  to  have  been  in- 
volved in  those  cases,  and  it  is  upon  the  con- 
.  made  by  Dennis  with  the  defendant, 
and  the  privity  of  contract  existing  between 
Dennis  and  plaintiffs,  that  we  plant  our  con- 
^lusion  upon  this  branch  of  the  case. 

In  view  of  what  has  been  said,  the  remain- 
ing question  presents  itself,  Has  defendant 
been  guilty  of  wilful  misconduct  or  gross 
negligence!  No  question  of  wilful  miscon- 
duct is  presented  by  the  record,  and  the  ques- 
tion then  is.  Does  the  evidence  support  the 
flndinf;  of  fact  that  defendant  was  not  guilty 
of  gross  n^Iigence?  Gross  negligence  is 
defined  to  be  "the  want  of  slight  ditigence." 
"Gross  negligence  is  an  entire  failure  to  ex- 
ercise csrc,  or  the  exercise  of  so  slight  a  de- 
gree of  care  as  to  justify  the  belief  that 
there  was  an  indifference  to  the  rights  and 
welfare  of  others."  "Gross  negligence  i» 
that  entire  want  of  care  which  would  raise 
a.  piesiimption  of  a  conscious  indifference 
to  consequences."  See  Rcdington  v.  Pacific 
Postal  Teleg.  Cable  Co.  107  Cal.  317,  40  Pac, 
432,  It  is  conceded  that  the  mistake  tn  the 
message  was  occasioned  Irf  abnospherie  dli- 
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brief,  •a.^e: 
not  consist  in 


torbojices,  Uid  th»t  "it  it  impOBBlbli 
eoDM  tha  action  of  the  dementa  upon  the 
wire  and  repeaters  with  anj  kind   of 
mnd   diligence."     Plaintiffs'   counsel,  in 
brief,  saje:     "In  thie  caae  negligence  does 
in  which  thi 
Bntpt«d  to  be  done, 

tb«  fact  that  the  nieaaa^e  had  arrived  at 
Denver  from  St.  Louia  in  due  time  and  in 
proper  form,  there  is  no  showing  of  groea 
negligence  up  to  this  point.  Eapeciany  is 
this  true  In  view  of  the  further  fact  that 
when  the  measage  arrived  at  Chicago  from 
St.  Louis,  in  transit  to  Ban  Francisco,  the 
only  open  line  of  communication  to  the  point 
of  its  deatination  waa  via  Denver  aad  Loa 
An^'elCB.  It  fallows  that  couusel's  claim 
that,  in  view  of  the  general  atmosphei 
disturbances  going  on  between  Denver  and 
Los  Angeles  at  the  tim^  defendant  should 
b»Te  held  the  message  at  Denver  until  cli- 
matic cbftn^rea  for  the  better  had  taken  place. 
Tbere  can  be  no  question  but  that  it  waa 
the  duty  of  defendant  to  forward  this  mes- 
sage from  Denver  at  the  earliest  practicable 
moment.  Our  statute,  in  terms,  demands  it. 
Now,  this  message  was  received  at  Denver 


point  and  Loe  Angeles.  During  the  i 
of  the  I9th-20tb  more  than  200  messs^ 
were  transmitted  over  the  line  in  question 
from  Denver.  The  operator  at  Denver  knew 
the  line  had  been  working  badly  by  reason 
of  the  storm,  and  at  times  it  was  impossible 
to  get  a  message  through.  The  line  was 
workiuf  biuily  at  the  time  the  measage  waa 
received  at  Denver,  and  had  been  so  working 
c^  and  on  all  night.  But  at  the  time  the 
message  vras  sent  from  Denver,  about  6  A.. 
M.,  tbe  wire  was  in  good  working  order.  The 
two  operators  at  Denver  and  Los  Angeles  re- 
•pectively  engaged  in  sending  and  receiving 
the  aforesaid  200  messagea  subaequently 
never  heard  of  any  complaint  aa  to  the 
manner  of  their  transmission.  Under  tbe 
circumstances  here  depicted,  defendant  was 
required  to  do  either  one  of  two  things, 
namely,  hold  the  meseage  at  Denver  for  an 
unlimited  time,  or  send  it  on  its  way.  And, 
t«stiug  the  facts  in  view  of  the  meaning  of 
the  words  "gross  negligence"  aa  the  law  de- 
fines them,  this  court  cannot  say  that  the 
finding  made  by  the  trial  court  to  the  effect 
that  defendant  waa  not  guilty  of  gross  negli- 
gence baa  no  aupport  in  the  evidence.  The 
wir«  at  the  time  the  message  was  sent  "waa 
In  good  working  order."  The  fact  that  a 
atorm  waa  rioting  over  the  route  should  not 
of  itself  convict  defendant  of  gross  negli- 
gence in  attempting  to  forward  a  message. 
If  that  be  the  law,  then  messages  would  not 
be  sent  for  days  at  a  time,  or  even  weeks, 
during  the  winter  season.  The  important 
question  is.  What  is  the  condition  of  the 
wire!  Is  it  in  good  working  orderT  And 
is  there  a  raasonable  probability  that  the 
meuage  aa  sent  will  arrive  at  its  deatina- 
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tion!  Here  the  salient  fact  appeon  that 
the  wire  waa  in  good  working  order  when 
the  message  was  sent.  Taking  the  evidence 
all  together,  tbe  finding  of  the  court  that 
there  was  no  grasB  n^ligence  upon  the  part 
of  the  defendant  will  not  be  disturbed. 

For  the  foregoing  reasona,  the  judgment 
and  order  ore  affirmed. 


We  concur: 


a  Dyke,  J.; 
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fralt  KTOWlns  oa  trees, 

under  a  contract  tiling  a  minimum  quanlltr 
to  be  delivered,  cannot,  after  Inspecting  the 
orcbarda  and  ascertalolDg  that  It  will  be  Im- 
poaalble  to  deliver  Che  amount  called  for,  re- 
ceive what  Is  available  and  refuse  to  pay  for 
It,  because  of  fsllore  to  deliver  Che  quautltT 
required  by  the  conCracC. 
I.  IJBdEr  ■  coatniDl  (of  the  aale  of  the 
erop  ol  a  eertaln  orchard,  atating  Che 
minliDuin  qnantlC;  of  fruit  to  bs  delivered, 
tbe  seller  cannot  be  made  liable  Id  damages 
for  failure  to  deliver  tbe  specfDed  qusoCIty 
because  of  failure  of  crop  due  to  unusoal  cU- 
maile  condltlona :  nor  can  he  be  compelled  to 
■obitlCoCe  ocher  fruit  for  that  contemplated 

Parol  evldeaee  Is  admlsalble  to  vk- 

plala  the  meaning  ol  the  words  "suadr;  or- 
chards" In  a  contract  for  tbe  sale  of  the  fralt 
growing  In  them. 
4.  rarol  evldeace  U  adKlaalfale  te 
■bow  that  at  the  time  of  maklns  ■ 
wrlttea  contract  for  Che  sals  of  the  fruit 
growing  In  certain  oroharda.  which  specIBes 
a  minimum  amouot  to  be  delivered.  It  was 
agreed  that  tbe  seller  should  oot  be  bound  to 
deliver  I  be  quantity  oiimed  unless  It  vaa 
grown  In  tbe  orchards  embraced  In  tbe  con- 
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r  cases  In  this  aeries  as  to  et- 

ImpoBslblUtr  to  perform  aa  a 

..  see  Btewart 


relief  from  obligation  of 

v.  Stone  (N.  Y.)  14  L.  R.  A.  MIS,  and  nota;  Par- 
ker V.  Maromber  (B.  l.J  18  L.  R.  A.  858 ;  Ander- 
son V.  L.  L.  Mar  »  Co.  (Minn.)  17  L.  R.  A.  555 ; 
Renij  V.  Olds  (Cal.)  ai  L.  R.  A.  845;  Pengra  v. 
Wheeler  (Or.)  21  L.  R.  A.  728 :  Flaher  v.  Walsh 
WIb.)  43  I..  B.  A.  810:  Smllh  v.  Nortb  Amer- 
ma  Trsnsp.  A  Trading  Co.  (Wash.)  44  L.  R.  A. 
557  ;  Angus  v.  Scull;  (Han.)  49  L.  R.  A.  562 : 
Kiiffaln  a  L.  Land  Co.  v,  Belleviie  Land  i  tm- 
prov.  Co.  (N.  y.)  51  L.  R.  A.  9G1 :  and  Rath 
Tffp.  ua.  of  Edu.  V.  Townaend  (Ohio)  e2  L.  R. 
■  868. 
For  acceptance  of  goods  to  preclude  right  to 
mplalD  of  defects,  see  Btuder  v.  Blelateln  (N. 
Y.)  S  I..  R.  A.  702,  and  note;  Miller  v.  Moore 
I  8  L.  R.  A.  374:  JoDea  t.  McEwsn  (Ky.) 
12  h.  R.  A.  309,  and  nola;  Cream  Clt;  Glaaa  Co. 
V.  Frledlander  (Wla.)  21  L.  R.  A.  135;  soil  Tal- 
bot raving  Co.  f,  Qorman   (Mich.)  2T  L.  R.  A, 
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APPEAL  hr  defendant  from  *  jadgmeat 
of  the  Superior  Court  for  San  Benur- 
(IJDO  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  rccorer  the  contract  price 
of  certain    fruit    told    and    delivered.     Af- 

The  fa(rt«  are  stated  in  the  Cominiiaioa- 
er'a  <^inion. 

J/r.  W»iTMi  OlacTt  vith  Me*trt.  Car- 
tia  ft  G«nia,  for  appellant: 

Where  a  day  has  been  appointed  for  the 
payment  of  money,  and  the  day  ia  t«  be 
afl«r  the  thing  which  is  the  consideration 
of  the  money  is  performed,  no  action  can 
be  maintained  ffM*  the  money  t»ef(»'e  the  per- 

A  fail'  construction  of  the  contract,  taken 
as  a  whole,  leads  to  the  conclusion  that 
it  is  a  warranty  on  the  part  of  the  selli 
that  it  will  deliver  at  Icaat  the  min 
niiim  quantity  prescribed  in  tJie  contract, 
and  will  i>e  entitled  to  pay  from  the  buyer 
only  in  case  that  minimum  quantity  is  dc- 

The  eorenants  tor  deliTcry  and  for  pay- 
ment are  dependent  eorenaote,  and  t^e  fa- 
miliar principle  applies  that  plaintiff  must 
perform  before  be  can  sceic  performance 
from  the  defendant. 

ftemg  V.  OUlt  (Cal.)  21  L.  R.  A.  MS,  M 
Pac.  218. 

The  interests  of  society  demand  strict 
compliaDce  with  covenants. 

Beebe  v.  Johneon,  19  Wend.  500,  32  Am. 
Bee.  SIS;  DeTmott  v.  Jones,  2  Wall.  6,  «ub 
ftoirt.  Ingle  v.  Jonet,  IT  L.  ed.  762;  Eddy 
V.  Clement,  3S  Vt.  486;  Benjamin,  Sales, 
fi34;  Ryan.  v.  Rogers,  96  Cal.  349,  31  Pac. 
244:  2  Chitty,  Contr.  1074;  M'aebee  v. 
Bill.  4  Port.  (Ala.)  170,  2D  Am.  Dec.  277; 
Cotrley  t.  Da-vidion,  13  Minn.  S2.  Gil.  86. 

The  contract  declares  that  the  plaintiff 
is  to  furnish  a  certain  specified  quantity 
of  peaches  to  be  grown  on  sundry  orchards 
in  Ontario  and  Cucamonga.  It  means  that 
the  plaintiff  can  fill  its  contract  by  deliv- 
ering peaches  from  any  of  the  orchards  in 
Ontario  and  Cucamonga. 

A  patent  ambiguity  "is  an  ambiguity 
which  Brines  from  the  words  of  the  will. 
deed,  or  other  instrument,  as  looked  at  in 
themftelves  and  before  they  are  attempted  to 
be  applied  to  the  object  or  to  the  subject 
which   they  describe." 

Ambigtiitat  pofois,  says  Lord  Bacon,  can- 
not be  holpen  by  averment,  and  the  reason 
is  because  the  law  will  not  couple  and 
mingle  matter  of  speciality,  which  is  of  the 
higher  account,  with  matter  of  averment, 
which  Is  of  the  lower  account  in  law,  for 
that  would  be  lo  make  all  deeds  holla\v  and 

Cvclopiedia  of  Ijlit,  title  Ambiguity,  p. 
527;  flranrfnn  v.  Leddy.  67  Cal.  43,  7  Pnc, 
33:  Leonard  v.  Miner,  120  Cal.  400,  32  Pac. 
055;  Holman  v.  Whitaker,  119  N.  C.  113,  25 
S.  E.  79.1;  Worth  v.  aimmont,  121  N.  C, 
357.  2S  S.  E.  528. 


will  cost  hin 
anticipated. 
63  L.  It.  A. 


e  money  to  do  so  than  he 


84  Am.  Dec.  333;  2  Paraona,  Cmtr.  3d  cd. 
185. 

Jfr.  K.  B.  Amiutble,  for  respondent: 

There  is  no  patent  ambiguity  on  the  fa«e 
of  this  contract. 

If  the  language  of  the  inntrumoit  be  alike 
applicable  to  each  of  several  persona,  par- 
cels of  land,  species  of  goods,  monuments, 
boundaries,  writings,  or  circumstances,  or 
if  the  lerma  be  vague  and  general,  or  hare 
diver,«  meanings,  parol  evidence  of  any  ex- 
trinsic circumstances  tending  to  show  what 
person  or  persons,  or  what  things,  nere  in- 
tended by  the  party,  or  to  ascertain  bis 
meaning  in  any  other  respect,  will  always 
be  admissible. 

2  Tavlor,  Ev,  j  1195;  1  Greenl.  Ev.  } 
287;  Benjamin,  Sales,  !  213;  Blackburn, 
Contract  of  Sale,  47;  Ifncdonafd  v.  Long- 
bottom,  1  EI.  t  El.  977  i  stoops  V.  Smilh, 
100  MasB.  63,  «7  Am.  Dec.  70,  1  Am.  Rep. 
85;  Preble  v.  Xftrttftams,  88  Cal.  248,  26 
Pac.  90;  Oancock  v.  Wofson,  18  Cal.  137; 
California  Tille  Ins.  &  T.  Co.  v.  Pauly,  111 
Cal.  122,  43  Pac.  536. 

In  cases  of  general  contracts  for  the  deliv- 
ery of  goods,  partially  performed,  the  ven- 
dor may  recover  the  contract  price  of  so 
much  as  has  been  delivered  and  acc^ted  by 
the  vendee,  subject  to  an  abatement  for 
damages  arising  out  of  nondelivery  of  the 
balance. 

Clarh  V.  lfooT«,  3  !t1ich.  65;  Benjamin. 
Sales,  {  47;  Bouker  v.  Hoyt,  18  Pick.  555; 
Wilton  V.  Wayar,  26  Mich.  452;  Oaye  v. 
J/«ycra,  59  Mich.  305,  20  N.  W.  522;  JUen 
V.  UcKihbin,  5  Mich.  449;  Bcgolc  v.  UeEen- 
zie,  26  Mich.  472;  Beach,  Modern  Iaw  of 
Contracts,  I  117;  SMmp  v.  Sicdel.  6  Roust. 
(Del.)  421;  Smith  v.  Keith  rf  P.  Coal  Co. 
36  Mo.  App.  567;  Elliott  v.  Eapenhain,  G9 
Wis.  272,  18  N.  W.  1;  Wolf  v.  Ocrr,  43 
Iowa,  390;  Polkemua  v.  Hciman,  45  Cal. 
57.1;  Willamette  Steam  UilU  Lumbering 
d  Mfg.  Co.  V.  Union  Lumber  d  Bvpply  Co. 
94  Cal.   150.  23  Pac.  773. 

If  a  contract  is  made  for  t^e  sale  and  de- 
livery of  spccitled  articles  of  personal  prop- 
erty, under  such  circumstances  that  the  title 
does  not  vest  in  the  vendee,  if  the  property 

destroyed  by  an  accident  the  vendor  ia 
not  liable  to  the  vendee  for  nondelivery. 

Beach.  Modem  Law  of  Contracts,  9  237; 
ffoiKcH  V.  Coupeland,  L.  R.  1  Q.  B.  Div. 
2SS:  Taylor  v,  Caldwell,  3  Best  &,  S.  826. 
32  L.  J.  Q.  B.  N.  S.  104;  Dexter  v.  Xorton, 
47  N.  Y.  62.  7  Am.  Rep.  416;  Anderson  v. 
May.  SO  Minn.  280.  IT  L.  R.  A.  550,  58 
N.  W.  S.IO:  Ru»sel  v.  Levey,  2  Lower  Can. 
Hep.  457. 

Oray,  C,  filed  the  following  (pinion: 
'ITiis  action  was  brought  to  recover  the 
price  of  certain  peaches  sold  and  delivered 
under  a  contract  in  writing.  The  defendant 
set  up  as  a  defense  noncompliance  of  plain- 
tiff  with  the  contract,  and  also  a  eonnter- 
c  lain  I  on  account  of  damages  arising  out 
of   such   noncompliance.     The  plaiatin   had 
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Sudgment,  from  which,  and  frMn  an  order 
enying  a  new  trial,  the  defendaat  appeals. 
The  contract  between  the  parties  contains 
the  following  stipulations;  "Seller  has 
this  day  sold  and  agrees  to  deliver  to  buyer 
f.  o.  b.  cars  at  South  Cucamonga,  and  buyer 
lias  bought  and  agrees  to  receive  from  seller, 
the  peaches,  to  the  extent  named,  grown 
during  the  year  1SD8  on  the  orchard  or  land 
known  and  described  as  follows:  Sundry 
orchards  in  Ontario  and  Cucamooga,  at  the 
prices  and  on  the  terms  and  conditions 
named."  Then  follow  the  terms,  showing 
the  erades  and  varietiee  of  peaches  sold,  the 
raininiuni  and  maximum  quantities  of  each, 
and  the  price  per  ton,  and  then  the  contract 
proceeds  as  follows:  "Deliveries  shall  be 
made  between  the  20th  day  of  July  and  the 
Isl  day  of  September,  18Q8,  and  shall  con- 
form as  far  as  possible  to  the  mutual  con- 
venience of  buyer  and  seller."  Then  fol- 
lows a  description  of  the  fruit  as  to  qual- 
ity and  size,  and  after  that  we  quote  again: 
"Payments  shall  be  made  as  follows;  One 
half  the  delivery  value  within  ten  days  of 
the  date  of  full  delivery,  and  one  half  (the 
balance)  of  delivery  value  within  thirty 
days  of  the  date  of  final  delivery,  or  the 
execution  of  all  the  terms  of  this  contract 
by  the  seller."  The  contract  is  signed  by 
the  corporation  plaintiff  as  the  "seller"  and 
the  defendant  corporation  as  the  "buyer." 
At  the  trial  it  was  shown  by  oral  evidence, 
agsinst  the  objection  and  exception  of  de- 
fendant, that  tlie  "sundry  orchards"  spcJcen 
of  in  the  written  contract  referred  to  and 
was  confined  to  orchards  belonging  to  the 
stockholders  of  plaintiff.  It  appears  that 
the  fruit  crop  in  the  districts  mentioned  in 
the  contract  promised  well  at  the  date  of 
the  making  of  said  contract,  and  that  in  an 
ordinary  year  the  orchards  referred  l« 
therein  would  have  produced  sufficient  fruit 
to  carry  out  the  contract.  But  before  it 
was  fully  grown  the  season  turned  unusu- 
ally dry  and  hot,  and  hot  winds  impaired 
the  quantity  and  quality  of  the  fruit  to  such 
an  extent  that  it  was  impossible  for  plain- 
tiff to  furnish,  from  the  orehard.t  of  its 
stockholders  in  the  snid  di<itricts  mentioned 
in  the  contract,  a  quantity  of  fruit  equal  to 
one  half  of  the  minimum  amount  agreed  to 
be  furnished.  Plaintiff  did,  however,  fur- 
nish to  defendant,  and  defendant  received, 
such  fruit  as  was  grown  on  said  orchards  of 
the  varieties  and  qualities  described  in  the 
contract.  When  it  was  apparent  that  the 
varieties  named  in  the  contract  could  not 
be  obtained  from  aaid  orchards  to  the  ex- 
tent a^eed  upon,  the  defendant  offered  to 
accept  "Salway"  peaches  in  satisfaction  of 
the  contract,  but  the  plaintiff  failed  to  com- 
ply with  this  offer.  "Salway"  peaches  were 
not  mentioned  in  the  contract.  The  defend- 
ant places  its  contention  for  a  reversal  upon 
three  grounds,  as  follows:  First,  the  plain- 
tiff could  recover  nothing  without  a  full  de- 
livery of  the  minimum  contract  quantity  of 
fruit,  as  such  delivery  was  a  condition  pre- 
cedent to  the  right  to  recover  anything  un- 
der the  contract;  second,  the  court  erred  in 
permitting  plaintiff  to  exjdain  by  oral  «vi- 
B3  L.  R.  A. 


dence  what  was  meant  by  "sundry  or- 
chards;" and,  third,  plaintiff's  refusal  to 
furnish  Salway  peachM  in  accordance  with 
defendant's  request- 
As  to  the  first  ground,  we  think  that  de- 
fendant should  not  be  permitted  to  accept 
and  retain  the  peaches  of  plaintiff,  and  yet 
refuse  to  pay  for  them.  The  defendant's 
agents  had  inspected  the  orchards  of  the 
stockholders  of  plaintiff,  and  it  must  have 
known  at  the  time  it  was  receiving  this 
fruit  that  it  was  impossible  to  comply 
strictly  with  the  contract.  The  rule  is  that, 
''though  a  contract  of  sale  be  entire,  and  the 
seller  deliver  only  a  part  of  the  goods  bar- 
gained for,  yet,  if  the  vendee  retain  such 
part,  the  vendor  may  recover  the  value  ol 
the  part  retained  in  an  action  for  goods  sold 
and  delivered."  Clark  v.  Moore,  3  Mich. 
55.  The  acceptance  and  retention  of  a  part 
of  the  goods  is  treated  as  a  waiver  of  the 
condition  precedent  as  to  the  delivery  of 
the  rest  of  the  goods.  And  where  the  sale 
is  of  specific  goods,  and  the  goods  perish  be- 
fore delivery,  without  the  fault  of  the  ven- 
dor, the  vendee  has  no  right  of  action  for 
failure  to  deliver  on  the  port  of  the  vehdor. 
This  rule  applies  also  where  it  becomes  im- 
possible to  deliver  a  part  of  the  property 
sold,  as  is  illustrated  in  the  English  case 
of  Howell  V.  Coupland,  L.  R.  9  Q.  B.  462. 
As  to  this  case  we  quote  from  Benjamin, 
Sales,  !  570,  as  follows:  "The  principle  of 
Taylor  v.  Caldwell  [3  Best  k  S.  820]  was 
applied  to  a  case  {Hov:etl  v.  Coupland) 
where  the  contract  was  to  sell  '200  tons  of 
potatoes  grown  on  land  belonging  to  the 
defendant  in  Whaplode.'  The  potatoes  were 
not  in  existence  at  the  date  of  the  contract, 
but  the  laud,  when  sown,  was  capable  in  an 
average  year  of  producing  far  more  Chan 
the  quantity  of  potatoes  contracted  for. 
There  was  a  failure  of  the  crop  from  dis- 
eaie,  and  the  vendor  was  only  able  to  de- 
liver eighty  tons.  In  an  action  for  non- 
delivery of  the  residue,  the  defendant  was 
held  to  he  excused  frran  further  performance 
on  the  ground  that  the  contract  was  for  a 
portion  of  a  specific  crop,  and  therefore  sub- 
ject to  an  implied  condition  that  the  ven- 
dor should  be  excused  if,  before  breach,  per- 
formance became  impossible  from  the  per- 
ishing, without  default  on  his  part,  of  the 
subject-matter  of  the  contract,"  In  the  ease 
at  bar,  the  sale  having  been  of  specific  va- 
rieties of  fruit  growing  and  to  be  grown 
on  specific  orchards,  and  the  orchards  hav- 
ing been  so  far  affected  by  the  extraordi- 
nary drought  that  they  did  not  produce  suf- 
ficient fruit  of  the  varieties  named  to  com- 
ply with  the  contract,  the  plaintiff  cotiid  he 
compelled  to  perform  the  contract  only  so 
far  as  it  was  possible  for  it  to  do  so.  It 
could  not  be  made  tA  perform  impossibili- 
ties, nor  was  it  liable  in  damages  by  way 
of  counterclaim  or  otherwise  for  a  failure 
to  comply  with  its  contract  resulting  from 
vis  major,  and  not  attributable  to  any  fault 
on  the  part  of  said  plaintiff.  Nor  could 
plaintiff  be  compelled  to  substitute  other 
peaches  than  those  contemplated  in  the  orig- 
inal contract  of  sale.    If  the  sale  had  been 
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of  ft  ep«cifie  lot  of  horMa,  and  half  of  them 
had  di«d  before  ddirery,  I  take  it  thai  no 
one  would  cootend  that  the  vendor  could  be 
compelled  to  aubstitute  other  horses  before 
he  could  recover  for  auch  as  the  vendee  had 
alreadj  rec^ved.  The  vendee  having  ac- 
cepted a  part  of  the  fruit,  it  should  pay  for 
it  at  the  a^eed  rate,  and  the  toes  of  the 
otiier  fruit  te  the  mi^ortuoe  of  the  vendee 
aa  well  as  the  vendor,  and  ncabher  is  liable 
to  the  other  on  account  of  it.  Deattr  t. 
Xorlon,  47  N.  Y.  62,  7  Am.  R^.  41S.  The 
furnishing  of  other  peaches  for  those  lost 
would  be  subatituting  a  new  sate,  rather 
than  Bubatantiall^  complying  with  tJie  orig- 
inal contract  of  sale.  There  is  nothing  in 
Kemg  v.  Oidi  (Cal.)  21  L.  R.  A.  d4fi,  34 
Pac.  219,  in  anj  way  conflicting  with  the 
foregoing  principles- 
There  was  no  error  in  permitting  plaia- 
tifl!  by  parol  evidence  to  identify  the  subject- 
matter  of  the  contract.  The  expresBioa 
"sundry  orchards  in  Ontario  and  Cuca- 
monga"  shows  on  its  face  that  it  was  not 
the  purpose  of  the  contract  to  include  all 
the  orchards  in  the  districta  named,  and  it 


therefore  beeame  necessary  ta  resort  to  oral 
evidence  to  explain  what  orchards  were 
meant.  Benjamin,  Sales,  |  213;  Taylor,  Er. 
!f  1194,  lins.  Nor  was  there  prejudidal 
error  in  permitting  it  to  be  shown  by  oral 
evidence  that  defendant  agreed  at  the  time 
the  contract  was  signed  not  to  hirid  the 
plaintiff  bound    to    deliver    the 

aiiantity  mentioned  in  the  cmtn 
liat  quantity  was  actually  srov 
particular  orchards  Mnbraced  it 
tract,  because,  aa  we  have  already  seen,  cnat 
condition  could  be  fairly  impli^  from  the 
written  agreement,  and  it  could  do  no  harm 
'      prove  by  oral  evidmee  that  which 


We  concur ;     Gkipmut,  G. ;  Snltk,  C. 

For   the   reaatms  given   in   the   forgoing 
opinion,   the    judgment    and    ordor  are  of- 


Charlea  B.  STAKK. 

(4B  C.  C.  A.  467,  106  Fed.  SOB.) 
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UNITED   STATES   ClRCUrT   COtJKT   OP   APPEALS.    EIGHTH    CIRCUIT. 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  District  of  Utah  in  favor  of  plaintiff 
in  a  suit  brought  to  oompeJ  the  rednstaite- 
ment  upon  defendant's  books  of  certain 
sharea  of  stock  in  plaintiff's  name  or  pay- 
ment of  thdr  value.     Alarmed. 

Statement  by  BaBbom,  Circuit  Judge: 

This  was  a  auit  in  equity  brought  by  the 
appellee,  Charles  B.  Stark,  against  the  ap- 
ppllent,  the  Cieyaer- Marion  Gnld  Hining 
Company,  a  corporation  of  the  state  irf  Utah. 
to  compe!  it  to  either  runstate  upon  its  rec- 
ords the  r^stry  of  his  ownerabip  of  3,000 
ahares  of  its  stock,  or  to  pay  to  him  the 
value  of  that  stock,  which  the  appellee  al- 
lefied  the  corporation  had  nef^ligmtly  per- 
mitted to  be  tranaferred  upon  ita  records  to 
third  parties.  The  appellant  answered  that 
the  steck  in  qnention  stood  upon  ita  Imm^b  in 
the  name  of  Felix  J.  Stork,  trustee:  that, 
pursuant  to  a  cuatom  which  existed  in  Salt 
r.iake  City,  thia  trustee  sold  and  aaaiened 
the  stock  to  third  parties,  who  surrendered 
the  certificates  to  the  corporation,  and  there- 
upon tlie  appellant  issued  new  certificate* 
of  stock  to  these  purchasers,  and  r^stern) 
the  ownership  thereof  in  their  names,  with- 
out any  notice  that  the  complainant  was  in- 
t(?re«rted  therein.  At  the  close  of  the  he«r- 
ing  these  farts  were  establiahed :  Charles 
B.  Stark  was  a  resident  of  St.  Ix>uis,  Jlis- 
Bouri,  Felix  J.  Stark,  his  brother,  resided 
in  Salt  I^e  City,  in  the  sUte  of  Utah.  In 
1997  and  1808  Felix  J.  SUrk  bought  for 
Charles  B.  Stark  3,000  shares  of  the  stock 
of  the  appellant.  A  certificate  for  1,000  of 
thrae  ahares  was  issued  fn  the  name  of 
Charles  B.  Stark,  who  subsequMitty  aarigncd 


(  requested  Is  duly  autborlied  iy  tbe 
lormer  owner,  to  make  trsnafer*  so  author- 
Ired,  and  to  preTeat  tboae  unauthorlied:  and 
for  everr  breacb  oC  this  dut;  [t  Is  liable  to 
tbe  Injured  party  tor  the  dsmsi^e  It  Inflicts. 

B.  Tbe  Icval  ppennmptloB  ta  that  a  trus- 
tee baa  DO  power  to  sell  or  transfer  the  lab- 
Ject  of  bis  trust 

X.  A  eorpamte  record  and  ceFtlftcKte 
of  OTTBrmhlp  of  atoelE  b;  A,  B.,  trustee, 
la  notice  to  the  corporation  that  he  holda  It. 
without  the  power  of  disposition,  for  some 
cMiul  i)ae  tnitl. 

4.  It  la  urtloiiBhle  neKllKenoe  tor  tbe 
corporHtton  t4>  cancel  the  certlllCBte 
and  tranaler  the  stock  on  the  slsnature  of  the 
trustee  to  the  asBlBninent,  without  an;  In- 
quiry (or  the  ccttui  que  (mat,  or  tor  hla  as- 


o  the  ti 


nsfer. 


atom  of  dealers  In  a  |>laee 
where  a  aale  la  made,  which  violates  a 
well-ealabllBhed  prlnolple  of  law,  and  chaDgea 
the  nature  and  obllgBtiouB  of  the  relation  of 
two  parties  to  each  other,  is  Inoperative  un- 
less known  and  SBsented  to  by  both. 

(March  11,  igoi.) 
•Headnotea  by  Si^BOBN,  Circuit  J. 
Note. — As  to  duty  of  corporation  In  reference 

to  transfera  of  stock  held  In  trust,  see  Peck  v. 

Providence  0«a  Co.  (B.  I.)  16  L.  R.  A.  043.  and 


QKTIKB-UAXIOn  QOI.D  HlKIMtt  Co.  T,  Stakk. 


it  in  bluik,  or  signed  &  power  of  a.ttome7 
auLhoriiiog  Tdix  J.  Stark  to  transfer  it, 
Aad  delivered  tha  certiflcate  U>  him.  There- 
upon  Felix  surrendered  the  certific&te  for 
these  1,000  rtiaree  to  tlie  oorporstion, 
•t  his  request  the  corporation  issued  a 
certificate  for  these  shares  to  Fetix  J.  Stark, 
trustee,  and  so  reoorded  the  ownership  apoa 
Its  books.  The  certificates  for  the  remaia- 
ing  2,000  shsree,  vbea  purchased,  were  as- 
signed Mtfaer  in  blanlc  or  to  Felix  J.  Stark. 
and  were  delivered  to  him.  He  surrendered 
ttiera  to  the  corporation,  and  at  his  request 
the  corporation  canceled  tiiem,  and  issued 
and  delivered  to  Felix  J.  Stark,  trustee,  new 
certificates  for  tjiese  2,000  shares,  and  record- 
ed the  ownership  thereof  in  bis  name  as  trus- 
tee upon  its  books.  Felix  J.  Stark  had  no 
beneficial  interest  in  any  of  this  stock.  The 
appellee,  Charles  B.  Btark,  .was  the  equitable 
and  beneficial  otvoer  thereof,  and  Felix  J. 
Stark  held  it  ae  his  trustee.  The  appellee 
pursued  the  oourse  indicatol  by  these  facts 
for  the  purpose  of  enabling  him  to  direct  his 
trustee  to  sell  and  trsjisfer  liis  stock  at  any 
time  by  wire,  without  waiting  lo  forward  the 
certificates  from  St.  Louis.  The  appellee 
never  did  autliorize  his  trustee,  Felix,  t« 
•ell  or  transfer  the  stock.  But  Felix  J. 
Stark  sold  and  auiened  l^is  stoc^,  by  means 
of  the  signature,  "Felix  J.  Stark,  Trustee," 
to  third  parties,  and  appropriated  the  pro- 
ceeds of  the  sale  to  hie  own  use,  without  the 
knowledge  of  the  appellee.  Thereupon  the 
purchasers  preaental  the  certificates  for 
these  3,000  shares  of  stock,  with  the  asei^- 
ments  thereof,  signed  by  Fediz  J.  Stark, 
trustee,  and  surrendered  tliem  to  the  corpo- 
ration. The  mining  company  accepted  the 
surrender,  canceled  tha  certificates,  issued 
new  cerUflcatev  for  like  amount*  to  these 
purchasers,  canceled  the  registry  in  its  books 
of  the  ownership  of  this  stock  by  Felix  J. 
Stark,  trustee,  and  recorded  its  ownership 
by  the  purriiasers.  At  the  time  of  these 
tranaactions  Fetix  J.  Stark  was  a  broker, 
and  a  member  of  tlie  Stock  Exchange  of  Salt 
lAke  (Sty,  and  it  was  a  cuatoin  in  that  city 
for  brokers  to  carry  in  their  names,  as  trus- 
tees, stodc  belonging  to  third  parties,  which 
was  extensively  bought  and  sold  without  any 
actual  transfer  of  the  certificates  of  atock; 
the  brokers  holding  thmn  in  their  posseBsion 
and  in  their  names  as  trustees,  and  account- 
ing to  the  respective  purchasers.  It  was  al- 
so the  custoiu  for  such  brokers  to  transfer 
and  asmgn  the  stock  by  signing  the  assign' 
ments  witii  theii  names  as  trustees,  witbout 
the  signatures  of  the  cettuia  que  trutt. 
The  appellant  had  no  knowledge  of  tihe  bene- 
ficial ownership  of  tJiis  stock  by  the  appel- 
lee, and  no  actual  notice  of  his  interest  in 
it.  Upon  this  state  of  facts  the  court  below 
found  that  the  appellee  was  entitled  to  re- 
cover from  the  mining  cotnpany  the  damages 
which  he  hod  sustained  by  the  transfer  and 
loss  of  his  stock.  It  foand  tJieee  damages 
to  be  tZ,S51.Z2,  and  entered  a  decree  accord- 
ingly. The  mining  company  has  appealed 
from  tliis  decree. 
«8  L.  B.  A. 


Ai^ed  before  CaldteeU,  Sanlbom,  and 
Thayer,  Circuit  Judges. 

ilr.  H.  C.  Edwards,  with  Ur.  J.  B. 
Friok,  for  appellant: 

The  statute  means  simply  this:  That  a 
written  aesignment  or  tmnsfer,  coupled 
with  a  detivei'y,  alone,  passes  the  title,  and 
that  a  transfer  upon  the  books  of  the  corpo- 
ration haa  no  effect  upon  the  title,  but  is  for 
the  sole  benefit  of  the  corporation,  so  that 
its  stockholders  may  be  known  to  it.  Own- 
ers of  stock,  however,  have  full  and  complete 
title,  whether  Uie  corporation  knows  it  or 
not.  This  is  tbe  generally  accepted  view  of 
the  courts. 

Matury  v.  Arkansaa  Nat.  Bank,  35  C.  C. 
A.  476,  03  Fed.  fl03;  UolfeU  v.  Tenth  Nat. 
Bank,  46  N.  Y.  325,  7  Am.  Rep.  341 ;  WoJAw 
V.  Detroit  Transit  R.  Co.  47  Mich,  347,  11 
N.  W.  187 ;  Johnaton  v.  Lafiin,  103  U.  8. 
800,  20  L.  ed.  632. 

When  the  appellee  assigned  and  delivered 
the  certificate  for'  1,000  shares,  being  c«r- 
tificaite  No.  1,118,  to  his  broither,  and  au- 
thorized him  to  purchase  stock  and  have  the 
same  assigned  to  him  in  the  usual  and  cus- 
tomary way,  without  in  any  manner  indi- 
cating tliat  his  lnx)tlier  did  not  have  the  full 
right  and  title  lAat  such  assignments  and 
delivery  purported  to  give,  the  brother  had 
a  right  bo  have  the  some  tiansferred  upon 
the  books  of  the  appdlant  in  any  manner 
he  saw  fit;  and  appellant  was  not  required 
to  look  b<^nd  the  certificates  wiiich  were 
presented  to  it  by  him,  and  Vf  which  he  was 
givfn  full  and  ooroplete  title  under  the  laws 
of  Utah. 

If  the  persons  to  wltom  Feiix  J.  Stark  hod 
assigned  and  delivered  these  certificates,  up- 
on the  refusal  by  the  aiN>DlIant  to  transfer 
the  same,  bad  oonuneoced  actions  to  compel 
such  transfer,  it  is  not  easy  to  underst&nd 
how  appellant  oould  have  defesided  againat 
such  an  action. 

Holbrook  V.  Sew  Jersey  Zino  Co.  57  N. 
Y.  616;  McLean  y.  Chm-Ua  Wright  Meditnne 
Co.  m  Mioh.  470,  56  N.  W.  68;  N^lvm  t. 
Oxcen,  113  Ala.  372,  21  So.  75. 

No  court  has  gone  to  such  an  extent  in 
holding  a  corponUiion  liable  for  the  mere  act 
of  transfer,  without  anything  more. 

Mcyeil  V.  Tenth  Sat.  Bank.  46  N.  Y.  328, 
7  Am.  Rep.  341 ;  Walker  v,  Detroit  Traatit 
R.  Co.  47  Mich.  347,  U  N.  W.  187;  Johnston 
T.  Lafiin,  103  U.  S.  SOO,  26  L.  ed.  532 ;  Hot- 
brook  v.  Keto  Jersey  Zine  Co.  67  N.  Y.  616; 
Nelson  v.  Oioen,  113  Ala.  371,  21  So.  75; 
Cools  V.  Loui»vili«  £  N.  R.  Co.  92  Ky.  283, 
17  S.  W.  G64;  Oilhert  v.  Brie  Blig.  isso. 
184  Pa.  664,  39  Atl.  291;  Etighes  v.  Orot>- 
crs'  d  M.  Sat.  Bank,  86  Md.  418,  38  At). 
930;  Cost  Birmingham  Land  Oo.  v.  Dennis, 
86  Ala.  665,  2  L.  K.  A.  836,  5  So.  317 ;  Peck 
V.  Providence  Gas  Co.  17  R.  I.  275,  16  L.  R, 
A.  643,  21  Atl.  543,  23  Atl.  967 ;  Crafflin  j. 
Jtobb,  84  Md.  461,  35  AU.  971;  Wood'*  Ap- 
peal, 02  Pa.  379. 

'Hte  following  eases  will  be  found  to  dis- 
cuss and  decide,  more  nearly  than  any  oth- 
er, the  rights  of  a  srtockholder  against  a  oor- 
poratjon  for  transferring  stodc: 

Brewster  r.  Bims,  42  Cal.  139;  ITJnlar  t. 
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Belmont  Uin.  Co.  53  CaJ.  4S8;  UoLeem  t. 
CAw-ioa  Wright  Uediciae  Co.  &S  Mich.  470, 
9(1  N.  W.  68;  Mamtry  y.  Arkanvts  .Va(.  BanJc, 
35  C.  C.  A.  476,  S3  Fed.  603;  Smith  v.  Nath- 
ville  <t  D.  R.  Co.  01  Tenn.  221,  18  S.  W. 
64». 

In  those  jtirisdiotkms  nhore  the  rule  pre- 
vails that  ttie  title  of  the  Btoekholder  passes 
upon  the  oBsi^ment  of  the  certificate  with- 
out registnition  on  the  corpomtion  books,  it 
is  essential,  in  establishing  the  liability  o4 
the  companf,  that  It  appear  that  its  a^on 
in  r«^st«ring  tile  unauUioriEed  tittusfer  bj 
the  trustee  operated  to  aid  the  brea«fa  of 
trust,  and  contributed  directiy  to  the  loss  of 
tiie  stock  by  the  oe*tu,i  que  truat.  The  were 
fact  that  the  company's  officers  were  aware 
of  the  trust,  or  that  the  facta  wiUiin  their 
knowledge  were  euilicrient  to  put  than  upon 
inquiry  as  to  tJia  terms  upon  which  it  waa 
held  and  the  right  of  the  transferrer  to  make 
the  sale,  is  not  aulHoient.  The  ne^igence 
ol  the  corporation  in  permitting  the  traBsfer 
must  be  the  eflieieDt  and  proximate  canse  of 
tlie  loss  sustained  by  the  cestui  que  tru»t. 

2  Thomp.  Corp.  1  2B43;  Coffey  r.  Coffey, 
179  111.  283,  63  N.  E.  5S0. 

Where  a  sale  is  made  by  a  broker  or  fac- 
tor, whether  it  is  in  excess  of  authority  or 
not,  good  title  pASses.  Ilua  is  so  because  by 
custotn  and  usage  of  trade  a  broker  or  fac- 
tor holds  goods  and  stock  for  sole,  and  a 
power  to  sell  is  thus  implied  by  law. 

Arnold  t.  Halenbake,  S  Wend.  34;  Joins  y- 
Bodgkins.  dl  Me.  4S0. 

Appellee,  by  virtue  of  bis  own  conduct,  )■ 
estopped  from  claiming  damages  against  the 
appellant. 

The  fact  that  no  oonaideration  passed  be- 
tween appellee  and  Felix  J.  Stark  does  not 
in  the  least  affect  the  principle  involved. 
Estoppels  never  rest  upon  a  consideration, 
and  require  none. 

2  Thomp.  Corp.  f  2390;  McNeil  v.  Tenth 
Vat.  Bank,  40  N.  Y.  326,  7  Am.  Re^.  341; 
Western  U.  TeUg.  Co.  v.  Davenport,  B7  U. 
8.  308,  24  L.  ed.  1047;  Continental  Nat. 
Bank  v.  Kalional  Bank,  50  N.  Y.  679;  Pom. 
Eq.  Jur.  It  SOS,  SU,  812,  and  note  on  pp. 
11)7-1119. 

Where  one  person  presented  stock  for 
transfer  to  which  he  had  the  perfect  appar- 
ent legal  title,  and,  In  common  with  other 
owners,  placed  a  limitation  upon  hia  title 
by  having  "trustee"  written  after  his  name, 
as  it  was  customary  for  the  actual  owners 
to  do,  wherein  was  appellee  injured,  or  what 
rifiht  has  he  to  ctnnplain  of  a  custom  that  he 
did  nothing  in  any  way  to  affect  I  He  cer- 
tainty cannot  say  that  he  relied  upon  the 
law  applicable  to  the  word  "trustee,"  as  he 
neitlipr  placed  it  upon  the  certificate  nor 
cauH(^  it  to  be  placed  there,  so  far  as  appel- 
lant knew  or  had  any  cause  to  know.  There- 
fore, both  upon  reason  and  sound  authority, 
this  case  does  not  fall  within  the  principle 
announced  in  Shaw  v.  Spencer,  100  Mass. 
382,  1  Am.  Rep.  115,  97  Am.  Dec.  107,  but  it 
■quarely  falls  within  the  principle  that  a 
person  must  take  notice  of  the  custom  and 
usage  prevailing  at  the  pla^»  where  he  deals 
through  his  broker  or  agent. 
B3  L.  It.  A. 


'  Borton  V.  Morgan  (S.  Y.)  75  Am.  Dee. 
311,  note;  Bibbard  v.  Pfck,  76  Wis.  619.  44 
N.  W.  641;  Gilleitt,  Indirect  Ev.  H  127-129; 
Mechem,  Agency,  278-281. 

He  directiona  not  to  sell,  given  by  appel- 
lee to  his  asent,  were  secret.  Tlis  right  to 
sell  generally  existed.  He  only  question 
was  the  state  of  the  market,  which  was  de- 
pendent upon  the  oonditiotis  of  the  minbi. 
How  could  purchasers  know  that  the  mar- 
ket when  Felix  J.  Stark  sold  the  stock  was 
not  just  the  market  a|rpdle«  deaired!  Pei- 
haps  it  was  in  faot. 

A  person  who  intrust«  bis  property  to  the 
hands  of  a  trustee,  with  secret  instructions. 
has  the  burden  of  showing  that  persons  deal- 
ing with  such  trustee  were  not  innocent  pur- 
chasers, or  that  th^  had  notice  of  aucli  se- 
cret instructions. 

Ilanrick  v.  OarUy  (Tex.  dv.  App.)  43 
S.  W.  1002;  Jolmson  v.  Seaman,  43  Tex. 
042. 

Ur.  Joha  W,  Jndd,  with  Messrs.  Rioh- 
ftrd  B.  Shepard,  Harrlaom  O.  Sli«p»rd, 
Allea  T.  SftnCovd,  and  Charles  B. 
■tark  tn  propria  persona,  tor  appellee ; 

Corporations  are  the  trusteee  of  their 
stockholders,  and  tjre  bound  to  exercise 
proper  care  and  vigilance  to  prevenit  unau- 
thorized transfers  of  their  shares;  and  if 
they  negligently  cancel  certiflcatee  and  is- 
sue new  ones  without  authority  from  the 
true  owners  they  are  reepcmsjble  for  ibe  loss. 

Bt.  Romea  v.  i^eces  Steam  Cotton  Press 
Co.  187  U.  S.  BU,  32  L.  ed.  289,  8  Sup.  Ct. 
Rep.  1333;  Western  U.  Teleq.  Co.  v.  Doven- 
port,  97  U.  8.  389.  24  L.  ed.  1047;  Bayard 
V.  Farmers'  A  M.  Bank,  S2  Pa.  232;  boring 
V.  Balishury  Mills,  126  Ma«B.  138 ;  Loring  v. 
Brodir..  134  Msss.  463;  toicry  v.  Commer- 
cial A  F.  Bank,  Taney,  310,  Fed.  Cas.  Ko. 
8.581  ;  I'ratt  v.  Taunton  Copper  Mfg.  Co. 
123  Mass.  110,  25  Am.  Rep.  37;  Baghea  v. 
Drovers-  di  M.  Nat.  Bank,  81  Sfd.  418,  38 
Atl,  936;  Gaulkins  v.  Memphis  Oaslight  Co. 

85  Tenn.  683,  4  S.  W.  Z87 :  Salittmry  Hills 
V.  Toicnsend,  lOB  Mass.  110:  Crocker  v.  Old 
Colony  R.  Co.  137  Mass.  417;  Uarbury  v. 
EUen,  72  Md.  216,  19  Atl.  648:  Pennsylva- 
nia R.  Go's.  Appeal,  86  Ps.  80;  Feck  v.  Bank 
of  America,  16  H.  I.  710,  7  L.  R.  A.  826,  19 
Atl.  369;  Stewart  v.  Firemen's  Ins.  Co.  53 
Md.  575;  Thurber  v.  Cecil  Nat.  Bank.  52 
Fed.  514;  CleveUtnd  &  M.  R.  Co.  v.  Robbing, 
35  Ohio  St.  500;  Abell  v.  Brown,  56  Md. 
222;  Dvckett  v.  National  Mechanics'  Bank; 

86  Md,  400,  30  L.  R.  A,  84,  ?S  Atl.  983;  2 
Beach,  Corp.  ed.  1891,  i  660,  p.  1024. 

The  word  "trustee"  written  in  the  face  of- 
a  certiRcate  of  stock  in  a  corporation,  after 
the  name  of  the  person  designated  theroin 
as  the  owner  of  the  shares,  is  notice  to  all 
persons  dealing  therewith  that  such  person 
is  not  the  beneficial  owner  of  such  shares. 

1  Cook,  Corp.  4tb  ed.  i  325,  p.  631 ;  Low- 
ell, Transfer  of  Stock,  5  60 ;  2  Beach,  Corp. 
ed.  1801,  I  650,  p.  1024;  Shaw  v.  Spencer, 
100  Mass.  382,  1  Am.  Rep.  115,  97  Am.  Dec. 
107:  Bundy  v.  Montu:ello.  84  Ind.  119;  Oe- 
rard  v.  MoCormiek,  130  N.  Y.  201,  14  L.  R. 
A.  234.  20  N.  E.  116;  Btartevanl  v.  Ja^ues, 
14  Allen,  523 ;  Centr«Z  Nat.  Bank  v.  Connec- 
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»i«*l  Mut.  L.  /m.  Co.  104  U.  B.  54,  28  L.  Bd. 
mZ;  Duncan  v.  Ja4idon,  15  Wall,  I6fi,  21  L. 
ed.  142;  DtUon  P.  R.  Co.  ».  Durant,  95  U.  S. 
676,  24  L.  ed.  3B1 ;  Bailey  v.  Finch.  L.  R.  7 
Q.  B.  34)  Biceeiny  v.  Bank  of  MontrcaX,  12 
0>3i.  S.  C.  661,  L.  R.  12  App.  Cos.  617 ;  Dug- 
fian  T.  Lorxfan  <E  0.  Z-cHin  i(  Agenoy  Co.  19 
Ont.  Eep.  272;  Oaaton  v.  American  BxoA. 
JVo(.  Bank,  20  N.  J.  Eq.  98;  Bu<W  v.  «ut<- 
n>e,  18  Hun,  318;  Mercantile  Nat.  Bank  v. 
Portotia,  54  Minn.  56,  55  N.  W.  825 ;  Walah 
T.  Stille,  2  Fare,  Sel.  Eq.  Cas.  117;  Write* 
V.  Larrabee,  2  L.  R.  A.  471,  36  Fed.  866; 
PMher  V.  Bromn,  104  Maas.  25S,  6  Am.  Rep. 
235. 

The  law  does  not  confer  oa  a  trustee  the 
power  to  eell  trust  property;  hence  one  who 
alleges  that  the  trustee  po«sesBes  such  pow- 
er mu»t  prove  that  it  has  been  canferred  on 
hiro  by  the  trust  instruraent  or  by  the  cealui 
que  iTuit, 

Duncan  y.  Javdon,  15  Wall.  185,  21  L.  ed. 
142;  Javdon  v.  National  City  Bank,  8 
RIatchf.  430,  Fed.  Om.  No.  7,230;  Oaaton 
y.  American  Exch.  Nat.  Bank,  29  N.  J.  Eq. 
SB;  18  Am.  L.  Rev.  981. 

A  local  usage  to  disr^ard  the  word  "trus- 
tee," written  aa  the  face  of  a  certificate  of 
corporate  stock,  following  the  name  of  the 
person  described  theroiiE  as  the  owner  there- 
of, and  to  treat  the  holder  as  the  absolute 
owner  of  the  shtires,  is  void; 

1.  Because  a  local  usa^  oannot  vary  or 
aI>rogH.te  a  rule  of  law. 

Sham  Y.  Spencer,  100  Maes.  382,  1  Am. 
Rep.  115,  97  Am.  Dec  107:  Lowell,  Tmns- 
fer  of  Stock,  i  G9;  Ea-nt  Birmingham  Land 
Co.  y.  Dennis,  85  Ala.  585,  2  L.  R.  A.  836,  5 
So.  317;  Barnard  v.  Kellogg,  10  Wall.  383, 
IS  L.  ed.  087 ;  Alien  v.  Bt.  Louis  Nat.  Bank, 
120  U.  8.  20,  30  L.  ed.  573,  7  Sup.  Ct.  Rep. 
460;  Robinson  y.  Mollett,  L.  R,  7  H.  L.  817; 
ZKctiTWOTi  V.  aay,  7  Allen,  29.  83  Am.  Dec. 
656;  Cranicell  v.  Fanny  Foadick.  15  La. 
Ann.  436.  77  Am.  Dec.  190;  Eiwtham  v.  Sie- 
ttell,  125  Muss.  585 ;  Famstcorth  v.  Hemmer, 
1  Allen,  404,  79  Am.  Dec.  7.58;  IruHn  v. 
WiUiar,  110  U.  3.  41)9,  28  L.  ed.  225.  4  Sup. 
Ct.  Kep.  160;  Palmrr  v.  A'Oio  York  d  L.  C. 
Tramp.  Co.  57  N.  T.  S.  R.  307.  27  N.  Y. 
Supp.  661;  Wright  v.  Boiler.  42  Hull.  77: 
Com  Exch.  Bank  t.  Nassau  Bank,  01  N.  Y. 
74,  43  Am.  Rep.  655;  Thompson  v.  Ashton, 
14  Johns.  317;  Jenkins  v.  Hooper  Irrig.  Co. 
13  Utah.  100,  44  Pop.  829 ;  NeUm  v.  Bouth- 
em  P.  Co.  15  UUh.  325.  49  Pac.  844;  nimer 
T.  FamsKOrth,  80  Me,  500,  15  Atl.  85. 

2.  necaii«e  one's  property  cannot  be  taken 
from  him  without  his  consent,  sicerpt  by  due 
process  of  law. 

Western  XI.  Tcleg.  Co.  y.  Da/oenport,  07 
U.  S.  369,  24  L.  ed.  1047. 

A  local  usage  prevailing  among  brokers  of 
a  particular  city  to  write  tJie  word  "trustee" 
after  their  mimes  in  Btoclt  eertifica.teB,  for 
tihe  purpose  of  concealing  the  true  ownership 
of  corporatJoQ  stocks,  and  by  that  deception 
to  induce  purtrhaeera  to  pay  higher  prices 
for  the  stodc,  is  void  because  it  is  dishonest 
uid  immoral 

Taylcr  v.  Carpenter,  2  Woodb.  ft  M.  1 ; 
Farntworth  v.  Eemmer,  1  Alien,  494,  T 
53  L.  R.  A. 


Am.  Dec.  756;  Evans  y.  Wain,  71  Pa.  69; 
Lehman  v.  Marshall,  47  Ala.  362;  Paaton 
V.  Courtna^.  2  Fost  k  F.  131 ;  Holmes  T. 
Johnson,  42  Pa.  169;  Boaster  v.  Sherman,  73 
Minn.  434,76  N.  W.  211. 


a  resident  of  a  dletaat  Ma-te  who  has  no 
knowledge  thereof. 

CoqutK-d  v.  Bank  of  Ean»as  City,  12  Mo. 
App.  281 ;  German-American  Jna.  Co.  y. 
CommtTOial  F.  Ins.  Co.  95  Ala.  469,  18  L. 
R.  A.  291,  II  So.  117;  Barnard  y.  Kellogg, 
10  Wall.  383,  IB  L.  ed.  987 ;  Wotoh  v.  Missis- 
sippi Valley  Transp.  Co.  62  Mo.  434 ;  Brovm 
V.  Sirimplc,  21  Mo.  App.  338;  Baxter  y, 
Sherman.  73  Minn.  434.  76  N.  W.  211. 

Uiasea  must  be  strictly  construed. 

Arthur  v.  Bofcenhom,  II  Mod.  181;  Denn 
em  (Jem.  Gooiiioin  y.  Spray,  1  T.  R.  468; 
Muggleton  y.  Bamett,  2  Hurlst.  A  N.  663; 
Richardson  v.  Walker,  2  Bam.  ft  C.  83»; 
Leigh  v.  Smith,  1  Oar.  ft  P.  638 ;  Packard  y. 
Oeimon,  6  Cow.  767,  18  Am.  Dec  475;  Mus- 
sey  y.  Eagle  Bank,  S  Mert.  306. 

Sanbon,    Circuit   Judgv,   deliv^ed    the 

opinion  of  tbe  court: 

Corporations  issue  certifioates  of  the  own- 
ership of  bheir  stock.  They  condition  the 
riphtB  of  their  stockholders  to  vote,  to  par- 
tidj>ate  in  tlieir  management,  and  to  receive 
diindenda  upon  their  stock,  upon  a  registry 
of  their  ownership  of  their  shares  in  the  cor- 
I>orale  boc^a  and  upon  these  certificates. 
They  make  the  oertiSoates  and  keep  the  reg- 
istries, and  therv  thereby  assume  an  oblif!a- 
tinn  to  each  stockholder  to  use  reasonable 
diligence  to  certify  and  to  make  their  rec- 
ords deelare  the  truth.  No  man  can  be  law- 
fully deprived  of  his  property  without  his 
consent  except  by  due  process  of  lair,  and.  if 
he  once  becomes  the  owner  of  stock  in  a  cor- 
poration, that  association  cannot  recklessly 
deprive  him  of  that  ownership,  and  confer 
it  upon  another,  without  liability  for  the 
dama^  it  causes.  It  is  bound  to  use  ren- 
sonabJe  diligence  in  every  caae  to  ascertain 
whetJier  or  not  a  transfer  of  stock  requested 
is  duly  aiithoriied  by  the  former  owner,  to 
make  those  transfers  that  are  so  authorized, 
and  to  prevent  those  that  are  unauthorized; 
and  for  every  breach  of  this  obligation  it  is 
legally  liable  to  the  parties  Injured  for  the 
damage  it  thus  inflicts,  W»stcm  V.  Teleg. 
Co.  V.  Davenport,  97  U.  S.  369,  371.  372,  24 
L.  ed.  1047.  104Q;  Cook,  Stock,  Stockholders 
ft  Corp.  Law,  8  327 ;  8t.  Romes  y.  Levee 
Steam  Cotton  PresB  Co.  127  U.  S,  814,  32  L. 
ad,  289,  8  Sun.  Ot,  Rep.  1335;  Loring  v. 
Salisbury  Mills,  126  Mass.  138;  Loring  v. 
F'rue,  104  U.  S.  223,  26  L,  ed.  713 ;  Sa.li»bury 
Mills  y.  Townsend,  109  Mass.  115;  Prod  v. 
ToBufon  Copper  Mfg.  Co.  123  Mass,  110.  2S 
Am.  Kep.  37;  Pennsj/IiJanta  fl.  Go's  Appeal, 
88  Pa.  80. 

At  the  time  of  the  transfer  of  this  stodc 
of  which  ci»nplaint  is  here  made,  the  appel- 
lee was  its  equitable  owner;  and  Felix  J. 
Btark.  bis  brother,  held  the  title  to  it  in 
trust  for  his  benefit,  with  no  authority  to 
sell  or  to  transfer  it.     Ilie  certifloatei  which 
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declared,  not  Uuit  PeUx  J.  SUrk,  but  tlut 
Felix  J.  St«rk,  tmstee,  held  the  tiUe  to  it. 
Felix  violated  hia  truet.  H«  ngned.  tlie 
name  "Felix  J.  Stark,  Trustee,"  on  the  a>- 
signmentA  of  t^e  certificaiea  without  anj 
Buthoritj  from  hie  cestui  que  Iruit  to  either 
sdl  or  ksaign  th«ai,  and  he  delivered  them 
to  the  purcha«eri.  For  these  acts  the  corpO' 
ration  waa  not  liable.  After  their  perform- 
ance the  >tock  still  «tood  of  recoro  in  the 
name  of  Felix  J.  Stailc,  trustee;  and  tJie  ap- 
pellee, the  cestui  qu«  trutt,  still  had  the 
right  to  direct  tlie  action  of  the  truKtee,  to 
dictate  his  vote  in  the  mauairement  of  the 
afFairs  of  the  corporation,  to  receive  the 
dividends  on  the  stock,  and  to  coDitrol  its 
disposition.  But  whan  the  corporation  ac- 
cepted unauthorized  assigmneuts  of  the  trus- 
tee, canceled  the  certificates,  issued  new  cer- 
tificates for  the  same  shares  of  stock,  ntiich 
declared  the  purchBeers  to  be  their  owners, 
and  recorded  the  ownership  of  this  stodc 
upon  its  corporate  books  in  the  purchaaers, 
instead  of  in  Felix  J.  Stark,  trustee,  the  ap- 
pellee's ntock  was  gone,  and  he  was  deprived 
of  aJl  his  l^al  and  equitable  right*  therein. 
Was  tJie  corporaticHi  liable  to  him  for  this 
loseT  Counsel  for  the  appellant  niaint«in 
that  this  questjon  should  be  answered  in  the 
negative  (1)  because  the  addition  of  the 
word  "trustee"  to  the  name  of  Felix  J.  Stark 
f^ve  tiie  corporation  no  notice  ihs-b  this 
stock  was  held  in  trust  for  anyone,  and  im- 
posed upon  it  no  duty  to  inquire  ooncerning 
ttte  cestui  9»«  tru«l,-  (21  because  the  appel- 
lee is  estopped  1^  the  fact  that  before  the 
title  of  the  stock  was  recorded  in  Felix  J. 
Stark,  trustee,  he  permitted  aasignmoita 
tjiereof  to  be  made  to  Felix  individually,  and 
gave  him  poaseSBian  and  control  of  the  cer- 
tifleates;  (3)  because  it  was  the  custom  of 
stockbrokers  in  Salt  Lake  City  to  hold  the 
title  to  stock  in  thedr  names  as  trustees,  and 
to  aaiign  aJid  transfer  it  without  the  consent 
of  their  cetttiU  que  truat,  and  (4)  be- 
cause the  stock  had  been  assigned  to  the 
purchaaers  by  Felix  J.  Stark,  trustee,  and 
this  assignment  had  vested  in  them  a  per- 
fect title,  so  that  the  subsequent  transfer 
thereof  on  the  corporate  books,  the  surren- 
der oi  the  old  certificates,  and  the  issue  of 
new  certificates  to  Uie  purchasers,  inflicted 
DO  injury  upon  the  appellee. 

But  the  \rord  "trustee"  means  something. 
It  is  a  warning  and  declaration  to  everyone 
who  reftds  it  (1)  that  the  person  so  named 
is  not  the  owner  of  the  propertv  to  which 
it  relates;  (2)  that  he  holds  it  for  the  use 
and  benefit  of  another;  {3)  that  he  has 
no  right  or  power  to  sell  or  dispose 
of  it  without  the  assent  of  his  cestui 
que  trutt.  It  denies  the  equitable  owner- 
ship and  beneficial  interest  of  the  par- 
ty to  whom  it  is  applied,  and  asserts  that  he 
holds  it  in  a  representative  capacity.  It 
wgnifles  the  opposite  of  the  word  "owner," 
and  means  that,  while  the  party  called  "trus- 
tee" has  the  naked  legal  title,  he  has  nobene- 
flcial  right,  title,  or  interest  in  the  proper- 
ty. No  one  who  should  read  in  stock  cer- 
tiflcatea  or  in  corporate  records  fiiat  (me 
S9L.B.A. 


share  waa  owned  by  Felix  J.  Stai'l:,  whfle  an- 
other was  owned  by  Felix  J.  Stark,  trustee^ 
would  fail  to  understand  that  he  hdd  the 
former  for  himself,  and  the  latter  lor  as- 
othar.  Not  only  this,  but  the  term  "trustee" 
is  a  term  of  administration,  and  not  of  sale. 
A  trustee  ordinai-ily  holds  the  property  in- 
trusted to  bis  charge  to  collect  the  rents,  is- 
sues, dividends,  or  profits  thereof,  and  to 
apply  them  to  some  specified  use.  Brokers, 
admin  istratora,  and  executors  frequently 
have  the  power  to  dispose  of  the  property 
intrusted  to  th^r  charge.  Trustees  com- 
monly have  no  such  power.  Hence  the  le- 
gal presumption  is  that  a  trustee  has  no  pow- 
er to  sell  or  convey  the  propeirty  which  he 
holds  in  his  fiduciary  capacity,  and  the  fiaet 
that  he  holds  it  as  trustee  ie  a  warning  and 
a  declaration  to  all  the  world  that  he  is  with- 
out the  power  of  disposition,  unless  that 
power  is  specifically  given  by  the  instrument 
creating  the  trust,  or  by  the  assent  of  those 
whom  he  represents.  The  l^al  presumption 
is  that  a  trustee  has  no  power  of  sale.  Ja«- 
don  V.  Natiofttl  City  Bank,  B  Blatchf.  430. 
Fed.  Cas.  No.  7,230;  Gaston  v.  A.m«rioiut 
Exch.  Sal.  Bank,  29  N.  J.  Eq.  98,  103 ;  Ouii- 
con  V.  Jaadon,  15  Walt.  165,  ITS,  21  L.  ed. 
142,  US;  Qerord  v.  JfcCormicJc,  130  N.  Y. 
281,  287,  14  L.  R.  A.  234,  2S  N.  E.  115; 
AUen  V.  81.  Louit  Nat.  Bank,  120  U.  5.  20, 
32,  30  L.  ed.  573,  575,  7  Sup.  Ct  Rep.  460. 
When,  therefore,  the  records  of  this  corpo- 
ration and  the  certificates  disclosed  the  fact 
that  this  stock  was  held  by  Fdix  J.  Stark, 
trustee,  and  these  certificates  were  presented 
for  surrender  and  canoelatiou,  and  tor  the 
transfer  of  the  stock  to  tiiird  parties,  with- 
out the  authority  or  assent  of  the  osslui 
que  trust,  this  corporation  could  not  escape 
notice  that  Felix  neld  it,  not  for  bimselt, 
but  for  another,  and  that  he  had  no  authori- 
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It  ia  said,  however,  that  the  term  "trus- 
tee" gave  no  indication  of  the  name  ot  the 
equitable  owner,  and  that  this  fact  relieved 
the  coloration  from  the  diacharge  of  its 
duty.  This  corporation  was  bound  to  exer- 
cise reasonable  diligence  to  ascertain  wheth- 
er or  not  the  e^ui^le  owner  of  thia  stock 
had  authorized  its  transfer,  and  to  prevent 
its  cancelation  and  ite  loss  by  him  if  he  had 
given  no  such  authority.  The  warning  and 
declaration  which  the  word  "trustee"  bore 
to  this  corporation  that  FeJix  J.  Stark  was 
not  the  owner,  that  he  held  it  for  another, 
that  he  had  no  power  to  assign  it,  were  cer- 
tainly suflicient  to  put  the  company  upon 
inquiry  for  the  cestui  que  trust,  and  for  his 
assent  to  the  surrender  and  destruction  of 
the  certificates.  No  reasonable  man.  in  the 
presence  of  such  a  warning,  and  in  Uie  hon- 
est discharge  of  such  a  duty,  would  fail  to 
investigate;  and  notice  sufficient  to  put  a 
man  of  reaaonsble  prudence  and  intelligence 
upon  inquiry  ia  notice  of  all  the  facta  which 
a  diligent  iuveaUgation  would  develop,  or 
is  evidence  from  which  knowledge  of  those 
facts  may  be  inferred  and  found.  The  min- 
ing company  asked  no  questions,  made  no 
inquiry,  canceled  and  surrendered  the  stock 
of  the  appellee  upon  the  unautJiorized  assign- 


IMl. 


ORfSBB-JfAIUOS  QOLD  HiNIHQ  Co.  T.  STAKK. 


menta,  and  iasued  certiflca.tea  sod  miiit  % 
record  of  its  owoership  hy  otiiers.  This  wki 
neither  the  exevciae  of  reasonable  diligence, 
nor  of  any  diliKCDce,  to  tMcerUuo  the  ^neS- 
eikl  owner  of  tiiia  stock,  aod  to  prevent  its 
trHOster  without  hii  consent;  uid  it  woa  a 
clear  breach  of  the  oblinitioD  of  the  corpora- 
tion to  discharge  this  iatf.  llie  old  excuse 
(or  this  derelidion,  that  the  word  "trustee" 
pointed  to  no  one  but  tiie  trustee  himself 
of  whom  inijuiiy  oauld  ha.ve  been  made,  and 
that  sudi  an  inquii^  would  have  been  idie, 
because  he  irho  would  riotate  his  tf  ust  would 
tnaka  false  answers,  is  again  presented.  It4 
futility  has  been  often  shown,  and  perhaps 
nowhere  better  than  by  Sir  John  Somilly, 
master  of  the  rolls,  in  Jones  t.  WilUami,  24 
BcBT.  62,  where  be  eaid:  "With  respect  to 
the  argument  that  it  was  unnecessary  to 
make  any  inquiry,  because  it  would  have  led 
to  no  result,  I  think  it  imposnbte  to  admit 
the  validil?  of  this  encuae.  I  concur  in  the 
doctrine  im  Jonet  v.  Smith,  1  Hare,  66,  that 
a  false  answer  or  a  rcRSoooble  answer  given 
to  an  inquiry  made  may  dispense  with  the 
necessity  of  further  inquiry;  but  I  think  It 
impossible  beforehand  to  oorae  to  the  con- 
«lusion  that  a  false  answer  would  have  been 
giren,  which  would  have  precluded  the  ns- 
cessity  of  further  inquiry.  A  more  ds-ngcr- 
oiia  doctrine  could  nM  be  laid  doRra,  nor  one 
invotying  a  more  unsatisfaotOTy  inquiry, 
namely,  a.  hypothetical  inquiry  as  to  what 
A.  would  have  said  if  B.  had  said  something 
other  than  what  he  did  say." 

It  is  no  excuse  for  the  failure  to  make  any 
inquiry  that  such  an  inveBtivation,  if  made, 
might  have  failed  to  develop  the  truth. 
Shaw  T.  Spenaer,  100  Mass.  382,  3Q0,  1  Am. 
Rep.  116,67  Am.  Doe.  107. 

The  BuggeatiiMi  is  made  that  the  bookkeep- 
«r  of  the  mining  company  testified  that  he  re- 
membered that,  at  the  time  one  lot  of  stock 
was  transferred  to  Felix  J.  Stark  as  trus- 
tee, Psiix  ioid  him  that  he  was  the  owner 
of  it,  and  that  it  wus  put  in  his  name  as 
trustee,  and  in  smaller  certificates,  tor  the 
convenience  of  sellinf;  it.  But  this  evidence 
clearly  sbo-ws  that  this  statement  was  not 
made  at  the  time  when  the  stock  was  trans- 
ferred from  Stark,  trustee,  to  the  purchas- 
ers, and  that  it  was  not  made  in  reeponae  tc 
any  inquiry  made  by  the  corporation  for  the 
cestui  que  trust,  in  the  discharge  of  the  duty 
then  incumbent  upon  it.  The  result  is  that 
the  appellant  was  guilty  of  n^ltgence  in 
canceling  the  certiflca.t«s  of  the  appellee's 
stock,  and  certifying  and  recording  its  own- 
ership by  others,  without  making  any  in- 
quiry to  ascertain  for  whom  the  trustee  held 
it,  and  whether  or  not  the  oeslut  que  trust 
had  authorized  its  diEpositi<HL  A  oorporate 
record  and  certiflc&ta  of  ownership  of  stock 
tn  A.  B.,  trustee,  is  notice  to  the  corporation 
that  he  holds  it,  without  the  power  of  dispo- 
sition, for  some  cestui  qite  tnut;  and  it  (s 
actionable  negligence  for  the  corporation  to 
cancel  the  certlneate  and  transfer  the  stock 
on  the  signature  of  the  trustee  to  the  as- 
signment, without  any  inquiry  for  the  eeg- 
lui  gve  trust,  or  for  his  assent  to  the  trans- 
fer. Shaw  v.  Spencer,  100  Mass.  382,  389, 
K  L.  R.  A.  i 


1  Am.  Gen.  115,  97  Am.  Dec  107;  Sturte- 
%tant  V.  Jaquea,  14  AUeu,  623;  Fither  v. 
Brotm,  104  Mass.  239,  261,  6  Am.  Rep.  236: 
Duncan  v.  Loudon,  IS  Wall.  105,  170,  21  L. 
ed.  142,  146;  Central  Nat.  Bank  v.  Oonneo- 
ticut  Uut.  L.  /ns.  Co.  104  U.  S.  64,  26  L.  ed. 
603;  We\Us»  y.  Larrabee,  2  L.  R.  A.  471,  36 
Fed.  866,  870,  871;  Uertaatile  Nat.  Bank  v. 
Pnrsona,  64  Minn.  66,  63,  66  N.  W.  825  i 
Oagton  V.  Ammeon  Exeh.  Sat.  Bank,  29  N. 
J.  Kq.  08,  102 ;  Bvndy  v.  Ifontioello,  S4  Ind. 
119,  HO;  Gerard  v.  MaCormick,  130  N.  Y. 
261,  267,  14  L.  R.  A.  234,  29  N.  E.  116;  Bail- 
in/  v.  finch,  L,  R,  7  Q.  B.  34;  Pannell  v. 
Hurley,  2  Colly.  Cb.  Cos.  241;  Du^^on  v. 
London  A  C.  Loan  A  Agency  Co.  19  Ont. 
Rep.  272;  Hwemy  r.  Bank  of  Montreal,  12 
Oon.  S.  C.  661.  668;  Third  Nat.  Bank  v. 
iMnpe,  51  Md.  138,  144,  34  Am.  Rep.  304; 
Surift  T.  Tfillf'ams,  OS  Md.  236,  266,  11  Atl. 
S3n;  Uarbfiry  v.  A'hien,  72  Md,  206,  216,  IS 
Atl.  648;  Lowell,  Transfer  of  Stodi,  |  S9; 
Morawetx,  Priv.  Corp.  il  131,  184;  Cook, 
Stock,  Stodcholders  ft  Corp.  Law,  H  325, 
327.  There  are  three  early  decisions  wfaldl 
repudiate  this  declaration  of  the  law.  They 
are  Bretpalcr  v.  Stme,  42  Cal.  I3B,  146  (de- 
cided in  1871)  ;.  Thompson  v.  Toland,  48 
Cal.  99,  113  (decided  In  1874)  ;  and  Albert 
V.  Baltimore,  2  Md.  169,  171  (a  decision  ren- 
dered in  1B62,  which  has  been  overruled  by 
the  supreme  court  of  Maryland  in  .tforbury 
V.  Ehten,  72  Md.  206,  218,  19  Atl.  648). 
But  these  decisions  have  not  been  followed, 
and  thn  reason  of  bhe  case,  the  later  deci- 
sions of  the  courts,  and  the  declarations  of 
the  text-books  have  united  to  m.ike  the  prop- 
osition we  have  announced  the  established 
law  of  the  land. 

It  is  contended,  however,  that  the  appsJ- 
tee  is  estopped  from  insisting  upon  his  eltum 
to  recover  in  this  case,  because  before  his 
stock  WHS  pla.ced  in  the  name  of  Pellx  J. 
Stark,  trustee,  the  former  certillcates  which 
rejirescnted  it  were,  by  assignments  in  blank, 
by  powers  of  attorney,  and  by  delivery  of 
possession,  pla«ed  under  the  absolute  ccm- 
trol  of  Felix  J.  Stark,  who  might  then  have 
sold  and  assigned  them  without  notice  to 
the  corporation  of  the  trust  relation.  The 
answer  is  Uiat  he  did  not  sell  and  tranlfer 
them  when  he  appeared  to  be  the  owner  and 
to  have  the  oontrol  of  them.  While  they 
stood  in  his  name  as  owner,  or  while  the  eer- 
tiRcatee  were  assigned  in  blank,  and  he  had 
the  power  to  insert  the  name  of  the  assignee, 
he  appeared  to  be  the  owner,  and  was  there- 
by given  apparent  authority  to  sell  and  dis- 
pose of  the  stodi.  If  he  had  used  this  ap- 
pearance of  power,  the  appelleo  would  have 
been  estopped  to  deny  that  the  power  existed, 
because  he  caused  that  power  to  appear  Ui  be 
iiranted'  to  his  brother.  Be  did  not  use  it, 
but  caused  notice  to  be  spread  upon  the  rec- 
ords of  this  oorporaUon.  and  to  be  inserted 
in  the  certiUcatee.  that  he  held  the  title  to 
this  stock,  not  for  himself,  but  as  trustee  for 
another.  When  this  had  been  done,  the  cor- 
poration had  received  its  notice,  and  it  was 
too  late  for  it  to  relv  upon  an  appearance 
that  had  been  removed.  Felix  J.  SUrk  had 
raised  the  red  flag.     He  hod  notified  the  eo*- 
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poTation  that  he  was  not  the  owner,  and  had 
not  the  power  to  dispose  of  the  stock  with- 
out th#  aascDt  of  his  cestui  qua  trvat.  For 
this  reason  the  appellee  woe  not  estopped 
from  enforcinic  his  rights  a^d  recovering  the 
value  of  hii  stock. 

Another  objection  to  the  decree  for  the  ap- 
pellee u  that  Felix  J.  Stfttk  wa«  a  broker 
in  Salt  I^ke  City,  and  that  it  wm  an  esb&h- 
lished  custom  among  the  brtdcers  trf  thatcit; 
to  cnrrj  in  their  names  as  trusteee  the  stock 
of  third  parties,  and  to  aasign  and  transisr 
it  without  the  consent  of  their  aettuia  que 
tnisl.  There  is  no  evidence  that  this 
custom  ivas  known  to  the  appellee,  who  was 
a  resident  of  the  city  of  St  Louis.  But 
there  is  another  and  a  conclusive  reason 
wh^  it  cannot  deprive  the  appellee  of  his 
property  in  this  case.  It  'changes  the  na- 
ture— tlie  essence — of  the  relation  of  trus- 
tee and  cestui  ifvc  Cru«t.  It  givea  to  the 
trustee  a  power  which  that  relation  and  the 
obligations  which  condition  it  denv,  and  for 
that  reason  it  cannot  obtain  to  destroy  or 
chan^  the  l^al  rights  of  the  parties.  A  lo- 
e*1  custom  which  relates  siuipV  to  the  mode 
of  the  performance  of  a  contract  or  to  itA  in- 
terpretation, if  established  and  known  to 
the  parties,  may  be  enforced.  But  one 
which  makes  a  substantial  change  in  the 
riffhts  and  relations  of  the  parties,  and 
which  violates  a  settled  rule  of  law,  binds 
no  one  who  does  not  know  and  assent  to  it. 
InHn  V.  Wi'IIuir.  HO  U.  S.  499,  515,  510,  28 
L.  od.  225, 232, 4  Sup.  Ct.  Rep.  180;  lllen  v. 
St.  Louw  Bank,  120  U.  S.  20,  3B,  30  L.  ed. 
573,  578.  7  Sup.  Ct  Rep.  460;  Bobineon  v. 
Jfoilett,L.R,  7  H.L. 802,818.828,  836;  Barn- 
ard V.  Kullogg,  10  Wall.  383.  19  L.  ed.  087; 
Shau!  V.  Spmcfr,  100  Mass.  382,  393,  1  Am. 
Rep.  115,  B7  Am.  Dec.  107  ;  7-efcition  v.  Mar- 
thalt,  47  AJa.  382;  Leuckhart  v.  Cooper,  3 
Bing.  N.  C.  99:  BmlT  v,  Bhm-maa,  73  Minn. 
4.34,  441.  78  N.  W.  211 ;  I^owetl,  Transfer  of 
Stock.  3  69. 

Finallj,  it  is  insisted  that  there  can  be  no 
recovery  in  this  case  because  Felix  J.  Stark, 
trustee,  had  assigned  and  delivered  the  cer- 
tificates of  stock  to  the  purchasers,  and  they 
were  lout  to  the  appellee  before  the  corpora 
tion  look  any  action  in  the  ma.tter.     In  sup- 


port of  this  contention  our  attention  ii 
drawn  to  S  330  of  the  Revised  SUtutes  of 
Utah  of  1808,  which  provides  that  the  deliv- 
ery of  a  stock  certificate,  together  with  a 
written  transfer  o>f  the  same,  signed  by  the 
owner,  to  a  bona  fide  purchaaer  or  pledgee 
for  value,  shall  be  deemed  a  sufficient  trans- 
fer of  the  title,  as  B«ainet  any  creditor  of 
the  transferrer,  and  all  other  persons  what- 
soever. It  is  conceded  that  if,  before  the 
appellant  acted,  this  stock  had  been  so  trans- 
ferred, by  the  assignment  and  delivery  of  the 
certificates,  that  the  title  and  ownership  had 
passed  bevond  the  reach  of  the  api^lee, 
there  could  have  been  no  recovery  against  the 
corporation  because  it  was  liable  for  no  loss 
which  ita  negligence  did  not  cause.  The 
din^culty  with  the  argument  for  the  appel- 
lant here  is  that  no  such  transfer  of  title 
had  been  effected.  The  certificates  them- 
selves bore  the  declaration  that  they  were 
the  property  of  Felix  J.  Stark,  trustee.  That 
assertion,  as  we  have  seen,  vras  a  warning 
and  a  statement  that  he  was  not  the  owner 
of  them,  ajid  thaJt  he  had  not  the  power  to 
dispose  of  them,  and  every  purchaser  who 
took  them  received  them  with  notice  of  these 
fncts.  If  the  corporation  had  refused  to  ac- 
cept the  surrender  of  the  certificates,  to  is- 
sue new  certificates  in  their  place  to  the 
purchasers,  and  to  transfer  the  stock  upon 
its  records,  the  purchasers  could  have  en- 
forced  no  transfer,  and  would  have  acquired 
no  rights  by  the  possessioi)  and  the  assign- 
ments of  the  certificateB.  But  the  action  of 
the  corporation  in  canceling  those  eertiii- 
cates,  in  issuing  others  in  their  place,  in 
certifying  the  ownership  in  third  parties, 
and  in  transferring  the  title  upon  their  rec- 
ords, destroyHl  the  appollee's  evidence  of 
title,  estopped  the  corporation  from  denying. 
as  a^inst  innocent  purchasers,  that  the  n<'W 
certificates  belong  to  others  than  the  appel- 
lee, and  thus  devested  him  of  his  property. 
Neither  the  act  of  the  trustee  nor  of  the  pur- 
chasers could  have  deprived  the  appellee  of 
his  «]uit4ib]e  ownership  in  this  stock  with- 
.  c>ut  Uie  concurrent  action  of  the  corpora- 
tion, and  it  cannot  escape  liehility  for  ihaJt 

I     The  decree  beloic  is  ai^rmed. 


ALABAMA  SUPREME  COURT. 


R.  L.  COONEY,.Jpp(., 
PUIXMAN   PALACE-CAR   COMPANY. 


ppotect    (be    bmgirmue    at    a,    sleepluc 

pasnenver  Is  doC  sbown  br  a  sleeping-car 
compSDT  wblch  allows  a  number  of  passen- 
gers to  leave  the  car  at  a  station  with  baggage 
In  their  hands,  wllhout  paring  an;  attention 
■s  to  wboae  It  Is.  where  an  employee  la  pres- 


■  the 


t  the 


ind  by  attention  might  prevent  Us 
remoTiii  rrom  the  car  by  a  stmnger. 

A  Hlerpliiic-eiir  eonpanr  throsKli 
nlioae  neKllB^ncc  *  aatclipl  of  B  viu- 
irnarr  ■■  loat  wDI  be  liable  for  mileage 
tickets,  which  it  la  usual  for  sucb  persona  ro 
carry,  for  opera  glasses,  compass,  rasor  and 
nccoutreRienta  and  nasal  syrlngev  with  ae- 
compatilmenta.  which  were  In  the  satchel,  bat 
not  for  ■  pistol  whkb  was  also  In  It. 
I.  The  ueiuare  of  damSBea  lor  Ums, 
tfarnnark  tit*  aedlffenoe  at  a  sleevlBv- 


NoTit.— Aa  to  liability  ot  ileeplng-car  com-  i  Pullman'i 
panr  (or  toss  ot  passenger's  baggage,  see.  In  this  T',  R,  A. 
series,  note  to  Mane-IIoudalT  Car  Co.  v.  Dupre  (Ob.)  44 
{C.  C.  App.  6tb  C.)  21  L,  R.  A,  289:  Ball  v.  Car  Co.  v 
Cherapeake  &  O.  tL  Co.  (Ta)  S3  L.  R,  A.  792;  ' 
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uar  eoBpanr,  of  peraoDal  etttcta  of  a  pas- 
•eugar  whLcb  luTe  no  market  Talue,  1*  tbeir 
vaiue  to  blm, — tbat  li,  tbe  actual  loaa  Id 
■nooe;  whicb  be  would  Buatalu  b;  beloK  da- 
prlTed  of  Ibem. 

(April  la,   1896.) 

Al'PRAT.  by  phinliff  from  a.  judgment  of 
tlie  Citj'  Court  of  Birmingbam  in  favor 
of  defendant  in  an  action  brougbt  to  recover 
the  value  of  property  loet  bv  plaintiO'  whils 
a  passenger  in  (»e  of  dcfeoduit'i  cara.     Re- 

Appellant  boarded  tJie  car  at  Mobile,  Ala- 
bama, to  go  to  BirminghaJD,  Alabama.  Up- 
on entering  the  car  he  delivered  his  aatchela 
Into  the  poBaeeeioti  of  the  porter,  who  took 
them  and  set  them  down  inside  the  car. 
Plaintifl  occu^ned  an  upper  berth,  and  when 
ready  to  dreaa  in  the  morning  asked  for  hia 
aatchels,  and  one  of  them  was  missing.  Aft- 
er making  a  claim  upon  the  company  for  the 
restoration  of  the  property  or  payment  of 
its  value,  which  wu  refuaed,  this  action  was 
brought. 

Further  facts  are  stated  in  the  opinion. 

ilr.  36hm  W.  ToBilinaon,  for  appellant: 

The  appellee  did  not  use  that  care  re- 
quired,— uiat  of  talcing  care  of  appellant's 
property  while  he  slept. 

Why  was  the  porter  kept  on  guardT  Was 
It  not  bis  duty  to  see  tliat  no  passenger  car- 
ried out  appellant's  baggage  by  mistalce  or 
otJiPrwiBe  while  he  still  slt^T 

There  is  no  real  difference  between  the 
modern  sleeping  car  and  the  modem  hotel. 
In  both,  persons  for  a  ccmat deration  are  fur- 
nished lodging,  and  in  moat  instances  food. 
There  are  a  few  hotels  that  furnish  only 
lodging,  just  as  there  are  florae  steeping  cars 
Uiat  furnish  only  lodging,  but  most  of  them 
furnish  food  and  lodging.  In  the  case  of  a 
sleeping-ear  company  there  is  more  reason 
in  bolding  them  t«  tJie  extriuordinary  liabili- 
ty than  there  is  in  the  case  of  an  innkeeper; 
Uie  sleeping  passenger  is  absolutely  unable 
fa>  protect  himself  and  baggage,  while  the 
sleeping  guest  at  the  hotel  can  lock  his  bag- 
gage up  in  his  room. 

Pullman  Falaee  Car  Co.  v.  Lowe  (Neb.) 
26  Am.  St.  Rep.  337,  note;  Voae  v.  Woffner 
PaUict  Car  Co.  18  Ind.  App.  271,  43  N.  E. 
BO,  44  N.  E.  1010;  Pullman  Palace  Car  Co. 
T.  Uartin,  92  Ga.  161,  13  S.  E.  304;  Hamp- 
ton T.  Pullman  PaUux  Car  Co.  42  Mo.  App. 
134. 


Doivdell,  J.,  delivered  the  opinion  of  the 

In  the  recent  case  of  Pullman  Palace  Car 
Co.  V.  -4diinis,  120  Ala.  6BI,  45  L.  R.  A.  767, 
24  So.  025,  decided  by  this  court,  it  was  said: 
"The  rule  now  seems  to  be  well  settled  that 
•lecpiTip-car  companies  are  not  held  to  the 
responsibility  of  common  carriers  and  inn- 
keepers. Many  reasons  for  this  distinction 
will  be  found  stated  in  the  text-books  and 
decisions,  and  nowhere  more  fully,  perhaps, 
than  in  Blum  v.  RouCAn-n  Pullman  Paiaoe 
Car  Co.  I  Flipp.  SOO,  Fed.  Caa.  No.  1,674,"— 
G3  L.  R.  A. 


citing  Hutchinson,  Carr.  OITif;  22  Am.  A 
Eng.  Enc.  Law,  p.  707,  where  the  authorities 
may  be  fonnd  collated.  The  writer  of  this 
opinion  is,  however,  not  very  profoundly  im- 
pressed with  tbe  soundness  of  reasoning  in 
the  case  of  Blum  v.  Southern  Pullman  Pal- 
ace Car  Co.  1  Flipp.  600,  Fed.  Cas.  No.  I,- 
674.  In  the  case  above  referred  to  of  Pull- 
man FaUme  Car  Co,  v.  Adatna,  tbe  case  of 
Leviia  V.  Neui  York  Sleeping  Car  Co.  14.^ 
Mass.  267,  6S  Am.  Rep.  136,  9  N.  E.  615,  is 
cited  with  approval,  wherein  it  was  said  by 
Morton,  Ch.  J. :  ''A  sleeping-car  oompany 
holds  itself  out  to  the  world  as  furnishing 
safe  and  comfortable  cars,  and,  when  it  sells 
a  ticket,  it  impliedly  stipulates  to  do  so. 
It  invites  passengers  to  pay  for,  and  make 
use  of,  its  cars  for  Blee[Hag;  all  parties 
knowing  that,  during  the  greater  port  of 
the  night,  the  passenger  will  be  asteep, 
powerless  to  protect  himself  or  to  guard  his 
property.  He  cannot,  like  the  guest  of  aa 
inn,  by  locking  the  door,  guard  against  dan- 
ger. He  has  no  right  to  take  any  such  stmis 
to  protect  himself  in  a  steeping  car,  but,  by 
the  necessity  of  the  case,  is  dependent  upon 
the  owners  and  officers  of  the  car  to  guard 
him  and  the  property  he  has  with  him  from 
danger  from  thieves  or  otherwise.  Tbe  law 
raises  the  duty  on  the  part  of  the  car  c<Hn- 
pany  to  afford  him  this  protection.     While 

innkeeper,  yet  it  is  its  duty  to  use  reason- 
able care  to  guard  the  passeneers  from  theft; 
and  if,  through  want  of  suui  care,  the  per- 
sonal effects  of  a  passenger,  such  as  hemight 
reasonably  carrr  with  him,  are  stolen,  the 
company  is  liable  for  it.  Buch  a  rule  is  Te~ 
quired  by  public  policy,  and  by  the  true  in- 
terests of  both  tbe  passen^^rs  and  the  com- 
pany, and  the  decided  weight  of  autliority 
supports  it" 

It  becoraes  a  queetion  in  t^e  present  eas* 
as  to  whether  the  defendant  car  company  ex- 
ercised reasonable  care  to  guard  and  protect 
plaintiff's  property  from  loss,  by  theft  or 
otherwise,  while  a  passenger  in  defendant's 
sleeping  car.  The  evidence  on  the  part  of 
the  plaintiff  made  a  prima  lacie  case  in  his 
behalf.  Does  the  evidence  of  the  defendant 
overcome  this  prima  facie  case  by  lowing 
the  exercise  of  Uiat  reasonable  care  for  plain- 
tiff's property  that  he  was  entitled  to,  and 
such  as  would  exempt  the  defendant  from 
liabilityl 

The  first  witness  introduced  by  the  defend- 
ant was  Cartwright,  the  waiter,  who  took 
plaintiff's  hand  bsggage  when  he  entered  the 
sleeping  car.  The  testimony  of  this  witness 
coincides  with  plaintiff's  as  to  the  manner  of 
plaintiff's  entering  the  car,  and  the  disposi- 
tion of  his  satchels,  except  as  to  the  particu- 
lar place  where  Cartwright  depofiited  the 
satchels  in  the  car;  and  we  think,  under  the 
circumstances,  this  was  an  immaterial  con- 
flict. The  other  two  witnesses  of  the  defend- 
ant.— the  car  conductor  and  the  porter,— 
testified  that  the  car  was  under  the  control 
of  the  conductor,  porter,  and  waiter,  and  that 
it  was  not  customary  or  usual  to  have  any 
more  persons  in  control  of  a  sleeping  car; 
that  it  is  the  duty  of  «adi  of  these  three  cm.- 


Alah^ul  Buphkkb  Coubt. 


An., 


ptoyeM  to  gmrd  ind  wa.tefa  tkld  ear  at  kII 
times,  loineoiie  to  be  on  gn&rd  at  all  timea; 
that  BOme  ana  of  these  employees  was  OD 
guard  and  wateb  all  tbat  nit^t;  that  while 
OQ  guard  he  could  Bee  the  full  length  of  the 
■isle  in  the  car,  and  between  all  the  berthi 
on  the  right  and  left  iidn;  that  no  person 
boarded  or  left  said  car  between  Mobile  and 
Montgomery;  and  that  eeveral  people  got 
out  of  said  car  at  Montgomery,  some  of 
them  having  valises  in  their  hands  na  tbej' 
got  off  the  car,  Uiougli  none  of  the  employ- 
eea  knew  of  the  satchel  being  lost  until  pia)D~ 
tiff  inquired  for  the  tame  above  Mont^m- 
tay,  when  he  got  up  out  of  his  berth. 

It  is  evident  from  the  testimon;;  that  the 
eatchet  was  stolen  or  lost,  and  it  was  not 
stolen  or  lost  between  Mobile  and  Montgom- 
erj- ;  but  it  ia  a  fair  and  reasonable  inference 
from  the  testimony  that  it  was  stolen  or 
Io«t  upon  the  arrival  of  the  train  at  Mont- 
eomery.  These  last  two  witnesses  tell  of  the 
duties  of  tho  employeea,  and  in  a  general 
way  how  they  are  and  were  performed,  and 
yet  they  wholly  fail  to  show  what  care,  if 
any,,  was  exposed  at  Montgomny,  where  a 
number  of  passengers  got  off  said  ear,  some 
with  satchels  in  their  hands,  to  prevent  a 
theft,  or  the  talcing  of  plaintiff's  satchel, 
through  mistake,  by  any  of  those  leaving 
the  car.  The  witneas  Oartwright  knew 
plaintiff's  satchel,  for  he  remembered  it,  and 
could  describe  it  at  the  time  of  the  trial  of 
this  case.  He  was  evidently  np  and  present 
at  the  time  the  several  passengers  left  the 
car  at  Montgomery,  for  he  says  that  the  per- 
son who  occupied  the  lower  berth  beneath 
the  one  occupied  by  plaintiff  left  the  ear  in 
a  few  minutes  after  the  train  reached  Mont- 
gomery. Neither  of  the  defendant's  wit- 
nesses says  that  the  plaintiff's  satehel  waa 
or  was  not  taken  away  by  some  one  of  the 
persons  who  left  the  ear  at  Montgomery  with 
satchel?  in  their  hands;  nor  do  they  pretend 
to  say  that  they,  or  either  of  them,  exercised 
any  care  whatever  in  this  regard.  Can  it  be 
denied  that  rensonable  and  proper  caie  on 
the  part  of  defendant's  employee.  Cart- 
wright,  who  knew  plaintiff's  satchels,  would 
have  prevented  its  losi  through  any  one  of 
those  leaving  the  car  at  MontpomeryT  After 
a  direful  and  fair  eon  si  deration  of  defend- 
ant's evidence,  we  do  not  think  it  shows  that 
reasonahle  exercise  of  care  and  protection 
to  the  plaintiff  and  his  property  that  the  law 
requireH. 

The  next  question  is  as  to  what  articles  of 
the  property  lost  the  defendant  chould  be 
held  liable  for.  The  rule  as  laid  down  in 
the  easp  of  Pullman  Palace  Car  Co.  v.  Ad- 
ams. 120  Ala.  581,  4.1  L,  R.  A.  787,  24  So- 
n25,  supported  by  the  authorities  rated  in 
that  case,  seems  to  limit  the  responsibility  of 
the  car  company  to  the  clothing,  ornaments, 
nnd  such  articles  as  are  uaunlly  carried  by 
travelers  in  their  hands,  together  with  a  sum 
of  money  auHicient  for  the  expenses  of  the 
journey  in  which  one  is  cnRiiijtrf.  Under 
this  authority,  no  claim  could  be  made  for 
the  pistol,  tho  same  being  an  article  not  nec- 
essary to  the  journey.  The  evidence  oh  the 
part  of  the  plaintiff  was  that  he  boarded  the 
53  L.  R.  A. 


car  at  Mobile  for  Blnninghsm,  ttie  latter 
place  being  his  home  and  destination,  and  al- 
so that  he  was  general  traveling  agent  of 
the  New  York  Ldte  Insurance  Ooinpaay,  and 
that  it  was  usual  for  persons  having  much 
traveling  to  do  to  carry  with  them  mileage 
tickets.  Tliia  being  the  undisputed  proof,  he 
was  entitlad  to  recover  for  the  loss  of  tht 
tickets.  For  the  value  of  the  remaining  ar- 
ticles, to  wit,  the  opera  glasses,  glass  and 
brass  compaas,  raior  and  strap  and  aceoutie- 
ments,  and  nasal  syringe,  witb  acoomponi- 
ments,  being  such  articles  as  add  and  con- 
tribute to  the  comfort,  pleasure,  and  enjoy- 
ment of  the  traveler,  and  aueh  as  are  not 
unauual  to  be  carried  by  hand  while  travel- 
ing, together  with  the  satchel  wdiich  con- 
tained tiie  same^  the  plaintiff  was  also  enti- 
tled to  judgment. 

It  is  inaiatcd  that  the  market  value  of  the 
articles  lost  ia  the  (hUv  sribentm  of  value; 
and,  the  jdaintiff'a  evidence  tailing  to  show 
any  market  value,  he  cannot  recover. 
Where  it  is  shown  that  the  proper^  in  ques- 
tion has  a  market  value,  then  that  is  the 
proper  standard  of  value;  but,  if  the  prop- 
erty be  not  shown  to  be  marka^ble,  the  rule 
would  not  a^ty.  It  ia  said  in  Hutchinson, 
Carr.  J  7T0ii :  "The  general. lUle  of  dama^ 
in  trover,  and  in  contract  tor  not  delivering 
goods,  .  .  .  undoubtedly  ia  the  fair 
market  value  of  the  goods.  But  this  rule 
does  not  apply  when  the  article  sued  for  ia 
not  marketable  property."  In  lalemation- 
al  i  0.  N.  R.  Co.  v.  yicholton,  61  Tra.  650. 
it  is  said :  "The  lost  artides  seemed  to  be  of 
such  a  character,  viss.,  secondhand  clothing, 
books,  and  taUe  turniture,  which  had  beoi 
used  by  the  plaintiff,  that  they  could  not  be 
said  to  have  to  him  a  value  at  one  place  dif- 
ferent from  what  they  possessed  at  aaother. 
He  could  hardly  have  supplied  himself  ia 
the  market  with  goods  in  the  same  eondi' 
tion  and  ao  exactly  suited  to  his  purpoeee  a* 
were  those  of  which  he  had  been  depriwd- 
As  compensation  for  the  actual  loss  is  the 
fundamental  principle  upon  which  this  meas- 
ure of  damages  reate,  it  would  seem  that  Uie 
value  of  such  goods  to  their  owner  would 
furnish  tlte  proper  rule  upon  which  he  should 
recover, — not  any  fanciful  price  that  he 
might  for  special  reasons  place  upon  them, 
nor,  on  the  other  hand,  the  amount  for 
which  he  could  sell  them  to  others,  but  the 
actual  loss  in  money  he  would  sustain  by  be- 
ing deprived  of  articles  so  specially  adapted 
to  the  use  of  himself  and  his  family."  See 
ulso  the  case  of  Denver,  B.  P.  d  F.  R.  Co. 
V.  Frame,  0  Colo.  386. 

The  plaintiff  in  the  present  case  tesUfied 
to  the  value  of  the  articles  lost;  and,  there 
being  no  evidence  that  the  articles  had  any 
market  value,  this  evidence  of  value  by  the 
plaintiff  was  sulHcient. 

The  jiutgmtnt  of  the  City  Court  tMl  he  r#- 
veraed,  and  judgment  here  rendered  in  fa- 
vor of  appellant  for  $46.26, — that  being  the 
total  value  of  the  articles  lost,  and  for  whi^ 
the  defendant  (appellee)  is  held  responsible; 
— together  with  interest  on  tie  laiDe  from 
the  16th  day  of  November,  ISM. 
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■«veBiloa  ot  >  iMiak.  fallowed  by  tfe* 
■tpvalBtaaeiit  of  «  temporavr  TCeelvar, 

(loc>  not  o(  IcmII  mi  tore  Che  deposit  afcounti 
witUu  tlia  meDDiDS  o'  ■  atstute  aUowIdx  to- 
tereat  on  accountfl  from  tha  dote  vhwi  they 
becoma  due,  but  demiad  !■  necesnr;  for  that 

(Jwia  11,  leoo.) 

APPEAL  bjt  plaintiff  from  a  judgment  of 
the  District  Court  for  Arapahoe  CkMinty 
in  favor  of  defendaot  in  an  action  brought 
to  recover  interest  upon  a  de^MMit  which 
{daintiff  had  in  the  defendant  bank  at  the 
time  of  ita  auspenaion.     Affirmed. 

The  facta  are  statod  in  the  cqnnim. 

Mr.  a»mrf  B.  ^Ikbt  for  appellaat: 

The  relations  between  the  banic  and  its 
depoeitors  were  thoae  cd  debtor  and  credit- 
or, the  deposit  being  a  loan  to  the  bank  upon 
the  implied  condition  that  it  would  pay  the 
depositor,  at  any  time  upon  demand  made 
io  person  or  by  aheok.  Uie  Muoant  ot  the 
dMiDsit,  or  any  part  therectf. 

Fhaniw  Bonk  t.  Aialey,  111  U.  S.  127,  28 
L.  ed.  374. 

The  demand  neccsaary  to  fix  a  liability 
npoD  the  bank  for  Interest,  in  the  usual 
conrse  of  business,  is  made  unneceeaary  by 
the  bank's  conflict  with  its  law  «f  exist- 
ence in  Buob  manner  as  to  abate  alt  its 
corporate  fnnctiona,  placing  it  beyond  tiie 
reach  of  its  depositor  for  all  purposes  of 
demand,  end  also  destroying  ita  own  power 
to  respond  to  such  demand  by  payment  of 
the  debt. 

Chemical  Nat.  Bank  t.  Boitey,  12  Blstehf. 
480,  fed.  Cas.  No.  2,e3S;  We&ater  t.  Coffin, 
14  Maes.  196;  Cooper  v.  Moury,  16  Uaaa. 
7;  Thurtion  t.  Wolfhorough  Bank,  18  N. 
H.  391,  46  Am.  Dec.  3B2;  Bcott  v.  Arm- 
ttrong.  146  U.  B.  S07,  36  L.  ed.  1062,  13 
Sup.  Ct.  Rep.  142;  VatUmal  Bank  ▼.  lfe< 
ehanietf  Nat.  Bank,  94  U,  8.  437,  24  L.  ed. 
176;  Catey  v.  Carver,  42  lU.  220. 
On  peltfion  for  rehearing. 

The  law  does  not  require  a  useless  act  to 
be  performed;  and  when  it  is  plain  Uiat 
if  a  demand  had  been  made  it  would  have 
been  refused,  it  doea  not  He  in  the  mouth 
of  the  defendant  to  object  that  no  demand 
was  made. 

Parrott  r.  Byer»,  40  Gal.  614;  Toruialer 
T.  Davig,  7  Ark.  IfiS,  44  Am.  Deo.  634; 
Lowlook  y.  Franklyn,  B  Q.  B.  371;  Clark 
r.  Crandell,  3  Barb.  612;   Wyman  t.  Poio- 

Nora. — In  respect  to  the  effect  of  LneolTeDc; 
to  bring  HD  obligation  to  mstuclty.  compaie  At. 
kins  T.  Wilcox  (C.  C.  App.  Sth  C.)  B8  L.  R.  A. 
118.  wUlch  decides  tbe  qDeaClon  ot  the  effect  et 
bBnbrupccjr  ol  a  tenant  to  laatnre  notes  given 
for  nnaccrued  rent. 
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ler,  3  McLean,  467,  Fed.  Caa.  No.  18,114) 
Wilataeh  v.  BawHiu,  14  Ind.  541;  Duyer 
Broa.  V.  Tulan«  Edu.  Fund,  47  La.  Ann. 
1232,  17  So.  796. 

Met^g.  r.  J.  OOlonaeU  and  MUto> 
■ndU^  for  appellee; 

Interest  can  be  recovered  only  in  the  ease* 
specified  in  t^e  statute. 

De  Remer  v.  Parker,  IB  Colo.  242,  34  Pac. 
980;  Dexter  v.  Collins,  21  Colo.  456,  42  Pac. 
664;  Petlit  v.  Thatheimer,  3  Colo.  App, 
356,  33  Pac.  277. 

A  depositor  places  hia  money  with  the 
bank,  not  for  the  purpose  of  obtaining  inter- 
est on  it,  but  for  the  convenience  of  doing 
business.  .  The  undertaking  of  the  bank  is 
to  repay  the  deposit  uprai  d^nand,  and  the 
depositor  receives  additional  beneflts  from 
the  bank  in  tbe  way  of  makiiv  cdlections 
and  procuring  exchange  and  loans  it  de- 
sired, and  the  circumstances  justi^  the 
making  of  the  same  by  tbe  banV. 

The  debt  of  the  bank  to  the  depositor  is 
not  duo  until  demand  made. 

airard  Bank  v.  Bank  of  Fenn.  Ttop.  39 
Pa.  92,  SO  Am.  Dec.  507 ;  Mvrnierlyn  v.  Au- 
gutta  aav.  Bank,  88  Ga.  333,  14  S.  £.  554. 

No  interest  can  be  recovered  ui  an  un- 
liquidated account  prior  to  the  date  of  de- 

Dexter  y.  Collint,  21  Colo.  465,  42  Pac. 
664;  Morse,  Banks  A,  Banking,  f  309;  Sick- 
elt  V.  Herald,  16  Wsc.  IIQ,  36  N.  ¥.  Supp. 
488,  149  N.  y.  332,  43  N.  E.  862. 

WllaoB,  J.,  delivered  the  opinion  of  the 

Thi»  is  an  appeal  from  a  judgment  on 
the  pleadings  in  favor  of  tbe  defendant 
bank.  From  these  pleadings  it  appears  that 
on  the  22d  day  of  April,  1886,  tbe  comp- 
troller of  Uie  currency  of  tbe  United  States 
suspended  the  current  business  of  the  de- 
fendant bank,  and  appointed  a  temporary 
receiver,  who  thereupon  to4^  possession  ot 
defendant's  bodes,  records,  and  aBaetB;that 
said  temporary  receivership  and  suspaision 
of  business  continued  to  the  Sth  day  of  Jan- 
uary, 1897,  when  the  defendant^  upon  com- 
pliance with  certain  requirements  of  the 
comptroller,  was  permitted  to,  and  did,  re- 
sume ita  general  banking  business,  and  has 
ever  since  eoutinued  therein.  It  further  ap- 
pears that  at  tbe  time  of  suspension  the 
plaintiff  had  about  $700  on  Reneral  deposit 
m  the  bank,  subject  to  check;  that  no  de- 
mand therefor  was  made  until  the  bank  re- 
sumed business,  on  January  8,  1897,  when 
he  demanded,  through  his  agent,  payment  of 
tjis  principal,  with  8  per  cent  interest  there- 
on from  the  time  when  the  suspension  (A 
business  first  occurred.  The  principal  was 
paid,  but  the  payment  of  interest  was  re- 
fused. Thereupon  he  commenced  this  suit 
therefor.  It  has  been  repeatedly  held  in 
this  jurisdiction  that  interest  in  Colorado 
is  a  creature  of  statute,  and  regulatod 
thereby,  and  that,  in  the  absence  of  cMi- 
tracta  to  pay  the  same,  it  is  only  recover- 
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ablR  in  th«  eases  speciflcally  enumMated  id 
the  statute.  Denver,  S.  P.  A.  F.  R.  Co.  *. 
Cenuay,  8  Colo.  16,  54  Am.  Rep.  637,  5 
Pae,  U2 ;  De  Jtemer  v.  Parker,  19  Colo,  240, 
34  Pae.  9S0;  Pet  tit  v.  Thalheimer,  3  Colo. 
App.  355,  33  Pae.  277.  The  right,  there- 
fore, to  recover  interest  in  this  stAte  is 
purely  a  l^al,  and  in  no  sense  an  equitable, 
one.  The  aection  of  the  interest  statute 
bearing  upon  the  question  at  issue  is  as 
lows;  "Creditors  shall  be  allowed  to 
ceive  interest  wben  there  is  no  agreement 
as  to  the  rate  thereof,  at  the  rate  of  8  per 
centum  per  annum,  for  all  moneys  alter 
they  become  due,  on  any  bond,  bill,  prom- 
issory note  or  other  instrument  of  writing, 
or  on  any  judgment  recovered  before  any 
court  or  magistrate  authorized  to  enter  up 
the  same  within  this  state,  from  the  day 
of  entering  up  snid  judgment  until  satis- 
faction thereof  lie  made;  also,  on  moaey  due 
on  mutual  settlement  <k  accounts  from  the 
date  of  such  settlement,  on  money  due  on 
account  from  the  date  when  the  same  bC' 
came  due,  and  on  money  received  to  the  use 
of  another  and  detained  without  the  owner's 
knowledge."  Laws  1889,  p.  206,  j  2;  Mills's 
Anno.  Stat,  i  2252.  If  recoverable  at  all 
in  tjiis  case,  it  is  only  under  that  provision 
of  the  statute  which  provides  for  its  allow- 
ance on  "money  due  on  account  friun  the 
dale  when  the  same  became  due."  All  au- 
thorities agree  that  in  cases  of  general  de- 
posits in  a  bank  like  the  one  under  consid- 
eratjon,  unless  there  be  some  agreement  or 
usage  to  the  contrary, — and  none  is  pleaded 
in  the  case  at  bar, — the  undertaking  of  the 
bank  is  only  to  repay  upon  demand.  Such 
an  account,  therefore,  does  not  become  due 
until  demand  is  made  for  it,  and  the  bank 
is  not  in  default,  or  liable  to  respond  in 
damages,  until  such  demand  and  refusal. 
Oirard  Bank  v.  Bank  of  Penn.  Twp.  39  Pa. 
92,  80  Am.  Dec.  607 ;  Alunnerlyn  v.  Avguata 
8av.  Bank,  88  Ga.  333,  14  S.  E.  S54.  Hence, 
under  this  general  rule,  the  plaintiff  was 
not  entitled  to  receive  interest  on  his  de- 
posit, unless  the  circumstances  were  such  as 
to  legally  excuse  bim  from  making  a  de- 
mand prior  to  the  time  when  he  did  make 
it.  This  is  the  contention  of  the  plaJntifT, 
and  presents  for  determination  the  sole  is- 
sue in  the  case.  His  argument  is  that,  since 
a  temporary  receiver  appointed  by  the  gov- 
ernment had  token  possession  of  the  as- 
sets of  the  bank,  a  demand  would  have  been 
unavailing  and  futile,  and  that  the  law  does 
not  re<^uire  a  mere  idle  ceremony.  Only  one 
authority  directly  in  point  has  been  cit«d 
l^  counsel  on  either  side,  and  this  ia 
against  the  position  of  pUintilT.  Sickles 
V.  Herold.   149  N.  Y.  335,  43  N.  E.  852. 

We  think  the  better  reason,  especially  con- 
sidering the  special  provisions  of  our  stat- 
ute  and   the   decisions   thereon   of   our   su- 

Jreme  court,  is  in  favor  of  the  doctrine  laid 
own  in  this  case.  It  would  seem  that  our 
statute,  because  it  imposes  upon  the  debtor 
an  additional  burden  in  the  way  of  dam- 
ages for  the  withholding  of  money  after  it 
becomes  due  on  account,  should  tie  strictly 
construed.  I{  there  be  any  doubt  about  the 
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nutturity  of  the  debt,  this  doubt  should  not, 
in  reason  and  justice,  be  reaolved  against 
the  debtor.  If  any  act  waji  required  on  the 
part  of  the  creditor  in  order  to  bring  about 
the  maturity  of  the  indebtedness,  we  do  not 
believe  he  should  be  excused  from  the  doing 
of  this  act  merely  upon  the  belief — however 
well  grounded  it  might  be — that  the  debtor 
could  not  satisfy  the  debt.  The  object  of  a 
demand  is  not  only  to  secure  payment  of  the 
account,  if  possible,  but  to  bring  about  the 
maturity  of  the  indebtedneBB,and  thereafter, 
if  payment  is  refused,  to  secure  the  addi- 
tjonal  ri^bt  under  the  law  to  demand  and 
receive  interest — an  additional  sum  of 
money — as  damages  for  withholding  pay- 
ment. The  same  rule  should  apply  ID  the 
case  of  a  bank  as  in  that  of  an  individual, 
and  it  certainly  could  not  reasonably  be 
claimed  that  in  the  latter  case  a  demand 
would  be  excused  on  the  ground  that  the 
debtor  was,  or  was  believml  to  be,  unable 
to  pay  if  demand  should  be  made.  It  will 
be  observed  that  in  this  case  the  appoint- 
ment of  a  receiver  was  only  temporary. 
There  was  no  allegation  of  insolveacy.  On 
the  contrary,  the  reasoqable  presumptions 
arising  from  the  facta  stated  are  to  the  con- 
trary. It  is  not  to  be  supposed  that  the 
government  would  have  permitted  a  resump- 
tion of  business,  and  that  the  bonk  would 
have  continued  in  business,  aa  alleged,  il  it 
had  been  insolvent.  While,  as  we  have  said, 
the  right  to  recover  interest  in  this  state 
is  purely  a  statutory,  l^al  right,  and  not 
an  equitable  one,  still,  in  the  det«rminati(» 
of  whether  a  given  state  of  facts  brings  the 
case  within  the  statute,  the  results  (h^  such 
a  construction  might  be  properly  considered. 
If  the  doctrine  urged  by  plaintiff  is  correct, 
then  all  the  deposits  of  a  bank  would,  with- 
out demand,  bear  interest,  no  matter  how 
temporary  or  of  how  short  a  duration  the 
suspension  may  be.  The  suspensiOD  might 
be  for  only  a  few  days  or  weeks,  and  the 
deposits  amount  to  millions  of  dollars.  In 
such  case,  the  loss  to  the  individual  deposi- 
tor would  be  trifling,  if  any, — to  many,  none 
at  all,— but  tlie  burden  imposed  upoD  the 
stockholders  of  the  bank  would  be  unrea- 
Eonable,  inequitable,  and  onerous  in  the  ex- 
treme. The  demand  waa  not  impossible,  be- 
cause the  entity  of  the  corporation  was  not 
destroyed  by  the  appointment  and  posses- 
sion of  the  temporary  receiver.  The  proper 
officers  of  the  bank  could  still  have  been 
reached  for  the  purposes  of  making  a  de- 
mand. We  see  no  reas<Hi,  either,  why  a  de- 
mand could  not  have  been  made  upon  the 
receiver,  if  he  were  in  charge  as  alleged  in 
the  complaint.  The  authorities  cited  by 
counsel  for  plaintiff,  and  bearing  upon  the 
principles  involved  in  the  case,  are  all  in 
cases  where  the  bank  was  insolvent,  and.  as 
such,  had  mode  en  assignment,  or  had  been 
taken  possession  of  by  the  proper  parties 
for  the  purpose  of  liquidation.  We  can  see 
some  reason  vihy  a  demand  by  a  depositor 
in  such  case  should  not  be  necessary  to  bring 
about  the  maturity  of  his  debt.  By  opera- 
tion of  law  in  such  case,  it  miriit  be  said 
all  the  indebtedness    ol    a    ba&  matur«d 
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ugcm  the  coming  about  of  sucti  a  state  of 

Affairs.  The  object  of  the  asBignment,  and 
of  the  appoiatment  of  a  receive)-,  would  be 
for  the  express  purpose  of  winding  up  the 
affairs  of  the  bank  and  discharging  all  of 
its  indebtedness,— to  the  extent  at  least 
its  assets  would  allow.  This,  however,  is 
not  the  case  presented  here,  and  we  express 
no  opinion  upon  it.  If  a  demand  should  be 
excused  on  the  assumption  that  the  debtor 
would  t>e  unable  to  pay,  whj  might  it  not, 
with  equal  pr<^riety,  be  assumed  that,  b; 
a  failure  to  dentaod,  the  creditor  elected 
that  he  would  not  declare  the  debt  to  tie 
due,  and  that  he  waived  an;  right  to  de- 
mand interest!  We  do  not  sajr  that  in  no 
case  in  this  stato  could  a  debt  due  upon 
demand  mature  until  a  demaiid  is  specific- 
ally made,  but  we  do  saj  that  the  cir- 
cumstances of  this  case,  as  presented  by  the 
pleadings,  were  not  sufGcient,  under  our 
statute  and  under  the  general  tenor  and 
spirit  of  its  judicial  interpretation  by  our 
appellate  courts,  to  have  excused  a  demand 
by  plaintiff,  and  entitle  him  to  receive  in- 
terest upon  his  deposit  account  ew  claimed 
by  him. 

For  these  reasons  the  judgment  loill  b« 
a;?irmeii. 

A  petition  for  rehearing  having  been  Hied, 

the  foHowinif  response  was  handed  down  on 
January  U,' 1001 : 

The  relation  between  bank  and  depositor 
is  that  of  debtor  and  creditor,  the  debt  be- 
ing payable  on  demand.  This  relation  ex- 
ists only  during  the  will  and  pleasure  of 
either  party,  ana,  when  the  creditor  desires 
to  terminate  it,  he  must  make  a  demand 
upon  the  bank  tor  payment.  This  is,  in 
dlect,  a  notice  of  his  desire  and  intention 
to  terminate  the  relation,  and  when  given 
at  onte  brings  about  the  maturity  of  the 
debt.  Upon  refusal  by  the  debtor  to  psy 
After  such  notice,  the  right  is  then  con- 
ferred upon  the  creditor  for  the  first  time 
to  maintain  an  action  against  the  debtor 
for  the  recovery  of  the  debt,  and,  under  ex- 
press provision  of  the  statute,  to  recover 
interest  thereon  from  the  time  of  such  no- 
tice of  intention  and  demand  of  payment. 
When  the  circumstances  are  such,  as  is  con- 
tended in  the  present  case,  that  tjie  demand 
would  be  unavailing  because  of  the  inability 
of  the  debtor  to  pay,  and  would  therefore  be 
excused,  there  still  remains  the  necessity 
that  the  creditor  should  desire  and  intend 
to  terminate  the  relation  of  debtor  and  cred- 
iter  by  bringing  about  the  maturity  of  the 
debt  before  interest  should  begin  to  run. 
If  he  does  not  desire  his  money,  nor  wish 
to  terminate  the  relation  of  debtor  and  cred- 
itor, nor  effect  the  maturity  of  the  debt, 
we  know  of  no  law  which  would  force  him 
to  do  BO.  Such  desire  and  intention  being 
«saential  in  order  to  constitute  the  maturity 
-of  the  debt,  it  would  seem  reasonable  that 
some  notice  thereof,  of  Mme  kind  or  char- 
acter, should  be  given  to  the  debtor,  so  as 
to  fix  the  time  when  interest  should  begin 
to  run,  if  for  no  other  reason.  It  could 
hardly  be  contended  that,  beoauae  a  tempo- 
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rary  embarrassment  disabled  a  debtor  from 

making  payment,  a  creditor  could  come  in 
at  any  time  afterwards,  and  claim  interest 
from  the  time  of  such  disability,  solely  be- 
cause of  such  temporary  disability.  It  is 
a  matter  of  common  knowledge  that,  in  the 
history  of  the  large  majority  of  banks  and 
of  biiHiness  men,  there  are  occasions  whoi, 
if  suddenly  called  upon  to  meet  their  de- 
mand obligations,  they  would  be  unable  to 
do  so.  To  hold  that  in  such  case  the  law 
steps  in,  and  says  to  the  debtor,  without 
any  act,  application,  or  intervention  of  the 
creditor,  or  without  any  evidence  of  an  in- 
tention on  his  part  to  invoke  a  privilege 
which  the  law  gives  him,  "All  of  your  de- 
mand obligations  are  now  matured,  and 
shall  bear  interest  henceforth  and  until 
paid,  if  the  creditor  should  at  any  time 
hereafter,  no  matter  how  remote,  demand 
it,"  would  be  an  unconscionable  hardship, 
aa  well  as  a  doctrine  destitute  of  all  sup- 
port, either  in  reason  or  legal  authority. 
The  credit(»'  may  not  desire  nor  need  his 
money,  may  feel  amply  secure,  and  have  no 
intention  of  terminating  the  relation  of 
debtor  and  creditor;  but  the  law,  in  ita 
kindly  solicitude  for  his  interests,  says: 
"Vou  may  need  it  at  some  future  time,  and 
then  you  may  demand  and  receive  interest 
upon  the  debt  from  the  time  when,  if  you 
had  desired  your  money  and  made  a  de- 
mand for  it,  the  debtor  would  have  been 
unable  to  pay.  This,  too,  although  the 
debtor  never  knev  or  bad  reason  to  suspect 
that  you  intended  to  exact  this  penalty,  and 
although  many  times  after  bis  temporary 
embarrassment  he  could  have  paid  if  you 
had  manifested  the  slightest  desire  for  pay- 
ment." This  occasion  might  arise,  if  the 
principle  contended  for  by  the  plaintiff  were 
acknowledged.  VVe  do  not  believe,  however, 
that  a  doctrine  which  will  pemut  of  such 
results  ever  was,  or  ought  to  be,  the  law. 
In  our  opinion,  the  only  reasonable  con- 
struction of  the  law,  under  like  circumstan- 
ces to  the  case  at  bar,  is  that  even  though 
a  debtor  may  be  unable  to  pay,  and  a  de- 
mand therefor  be  excusable  to  that  extent, 
still  there  must  be  some  notice  to  him  of 
some  kind,  either  by  the  institution  of  a 
suit  or  otherwise,  of  the  creditor's  inten- 
tion to  terminate  the  relation  of  debtor  and 
creditor  by  declaring  the  maturity  of  the 
debt,  or  some  act  of  the  creditor  evidencing 
such  desire  and  intention,  before  be  can  be 
allowed  to  recover  interest.  In  the  case  at 
bar  there  was  no  pretense  of  anything  of 
the  kind.  During  nearly  nine  months  of 
the  alleged  temporary  inability  of  the  bank 
to  pay,  the  plaintitT  neither  commenced  suit 
nor  gave  notice  in  any  manner  of  a  desire 
for  payment  to  any  officer  ot  the  bank,  or 
to  the  temporary  receiver  or  custodian  of 
its  assets.  When  he  did  give  such  notice 
for  the  first  time,  on  January  S,  ISST,  by 
the  presentation  of  a  check  for  the  full 
amount  of  his  deposit,  the  debt  was  prompt- 
ly paid.  There  is  no  allegation  in  the  com- 
plaint that  plaintiff  desired  payment  of  his 
deposit  at  any  time  before  it  was  paid,  or 
that  lie  would  have  so  desired  or  requested 


AM  CuLOBADo  CouBT  or  Atpxaia  Juse, 

before  eueh  time  had  the  bank  been  tnna-  led  by  couiel  on  reheering,  we  see  no  r«»- 
Mtins  ita  biuineu  u  (uiul.  After  careful  son  to  change  our  views,  and  the  judgtutfit 
eootioeratioii  of  the  able  argumentB  preeent-  '  will  be  aOlnned. 


CONNECTICUT   8UPBEME     COUaT     OF    ERROBS, 


Rusna  G,  POMROY-GRACB. 


(T8  C 


I.  SOT.) 


!•  A  daBsfeter*!  «tI11Ibkii*sb  t«  proTlde 
!■  her  liome  a  eomfortatilii  bed  aad 
■Bflelent  fooA  for  her  ladlsent  laiith- 

•r  la  Dot  coDclnslTC  of  abi^ira  at  neglect 
wltbln  the  meiDlns  ol  a  atatnte  BDtborlilns 
tb*  court  to  Interfere  In  case  of  nef  lect.  wbere 
tbe  provlalon  la  coupled  witb  eueb  harab 
treatment  from  tbe  daufbtar  aa  Justlj  com- 
pela  Ita  rttnael. 

%,  The  laere  iBpoeltlaa  opon  a  pereoB 
of  a  HtatBtary  ohllsatloM  to  aapport  hia 
motbcr  doea  not  carr7  wltb  It  a  riKbt  to  de- 
termine wbere  tbe  aappoit  aball  be  tumlabed. 

*.  Oea.  Slat,  i  8818,  a«  amended  br  l*ab. 
Afjta  ISOS,  chap.  KS,  ImpoelBar  the  datr 
of  provldlnK  ■npvort  and  malnte- 
■ancc  for  Indigent  reUtlrea  In  mich  manner 
and  proportion  aa  tbe  court  aball  Judge  ]uat 
and  reaaanablak  does  not  ebange  tbe  moral 
dut;  of  lapiiiart  Into  an  abaolute  legal  obli- 
gation :  but  eueb  obllgatlan  la  not  complete 
until  tbe  court  baa  found  tbe  neceaalt;  for 
aid,  Ibe  abllltr  to  aid,  and  preacribed  to  what 
extent  tbe  aid  aball  be  tutnlBbed. 

4.  That  the  trial  conrt  fooNd  In  accord- 
ance wltb  tbe  teatlmonj  of  one  wltneaa 
Kgalnat  that  ot  tbree  oCbera  li  not  ground  for 
exception, 

5.  A  atatate  «lTlDa:  a  Pl((ht  to  eoete  In 

any  ciTll  action  will  Include  a  proceeding  bj 
tbe  poor  autborltlaa  under  tbe  proTliIoni  of  a 
■tatute  to  compel  a  cbild  to  aupport  Ita  Indi- 
gent parent. 

(April  2,  1901.) 

CROSS-APPEALS  from  a  judgment  of  the 
Superior  Court  for  Hartford  Colinty  in 
an  action  brouKit  to  recover  fotr  the  care  and 
support  of  defendant's  mother;  the  defend- 
ant appeatiDK  from  eo  much  of  the  Judgment 
aa  bdd  her  liable ;  and  plaintiffs  appealing 
from  80  much  as  refused  to  award  them 
costs.  Afprmed  on  defentUtnt'i  appeal. 
KeverBed  on  plaintiffs^  appeal. 

Statement  by  Hameraley,  J.: 

This  action  was  brought  by  the  selectmen 
of  the  town  of  Bristol  under  i  3319,  Gen. 
Stat.,  as  amended  by  chap.  8S,  Pub.  Acts 
1S93.  The  allegationa  of  the  complaint  are: 
"(U  Mrs.  Kuana  E.  Baldwin,  ot  said  Bris- 
tol, is  poor  and  unable  to  suf^tort  herself, 
'  '  I  being  supported  by  the  town  of  Bris- 


tol.    (2) 


iefendaut  ia  the  daughter  of 
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aaid  Ruana  E.  Baldwin.  (3)  The  def«ndant 
is  able  to  provide  support  for  her  aaid  moth- 
er. (4)  Ever  since  the  Ist  day  of  April, 
1899,  ahfl  has  refused  and  neglected  to  pro- 
vide such  support."  The  relief  claimed  i» 
"an  order  upon  the  defendant  to  contribute 
to  such  support,  frota  the  date  hereof,  auch 
sum  as  the  oourt  may  find  to  be  rea«oaabia 
and  neceaaary."  Hie  answer  denied  para- 
graphs 1  and  4,  and  admitted  paragrafiha  2 
and  3.  It  also  stated  a  seoand  defense,  al- 
leging that  the  defendant  has  contiauously 
oOered  to  support  Mrs.  Baldwin  at  her  boui« 
in  Hartford,  but  tbat  tbe  selectmen  insisted 
that  such  support  should  be  furnished  di- 
rectly to  the  town,  in  the  form  of  cash  pay- 
ments. The  reply  denied  the  allegations  of 
tbe  second  defense,  and,  in  avoidance  of  that 
defense,  alleged  that  Mrs.  Baldwin  had  tried 
to  live  with  defendant  at  her  house,  but  had 
been  treated  wit^  such  unkindness  and  neg- 
lect that  she  was  not  able  to  remain,  ami 
that  the  defendant's  house  was  not  a  suita- 
ble hoRiB  for  Mrs.  Baldwin.  The  substan- 
tial issues  of  tact  tried  by  the  oourt  were 
raised  by  the  defendant's  denial  oi  para- 
graphs 1  and  4  of  the  complaint,  and  by  the 
defendant's  denial  of  the  matter  in  avoid- 
ance of  the  second  defense  allq^ed  by  the 
plaintiffs  in  their  reply.  After  judgment 
for  tbe  plaintiffs,  the  court  (Robinson,  J.), 
upon  request  of  defendant,  made  a  speciaT 
finding.  A  motion  to  correct  this  finding 
was  denied,  and  exception  token.  Ilie  er- 
rors assigned  in  tbe  defendant's  appeal  are: 
"  ( I )  The  court  doee  not  find  that  Uie  defend- 
nnt  has  neglected  to  provide  support  for 
Mrs.  Baldwin,  and  the  facta  found  do  not 
constitute  such  neglect  as  is  contemplated  by 
the  statute.  (2)  The  oourt.  while  finding 
preliminarily  that  the  defendant's  house  wu 
a  suitable  and  satisfactory  home  tor  Mrs. 
Baldwin  in  so  far  as  hor  physical  comfort 
and  material  surroundings  were  concerned. 
errs  in  his  Snal  oonclusion  that  the  house 
of  the  defendant  was  not  a  proper  or  suita- 
ble home  for  Mrs.  Baldwin,  to  which  the 
plaintiffs  ^ould  oompel  her  to  go.  (3) 
The  court  doee  not  find  Mrs.  Baldwin  to  be 
a  poor  persim,  nor  was  she  such  fn  foci." 
The  appeal  was  afterwards  amended  by  add- 
ing a  claim  of  error  in  denying  the  defend- 
ant's niotton  to  correct  the  finding  by  strik- 
ing out  the  paragraphs  relating  to  the  de- 
fendant's treatment  of  her  mother,  which 
motion  was  made  on  the  ground  that  the 
facts  as  found  by  the  court,  while  supported 
by  the  testimony  of  one  witness,  were  denied 
by  that  of  three,  and  also  that  the  court  hod 
found  one  fact  without  any  evidence.  The 
plaintiffs'  appeal  assigns  as  the  only  error 
the  refusal  of  the  court  to  give  judgment  for 
costs  to  tbe  plaintiffs. 


IMl. 


CONDOH  T.  POUROT-GRACI. 


ilr.  Ep»pkr«dltiu  Paek,  for  plaintiffs: 
It  is  the  right  and  duty  of  the  selectmen 
to  determine  the  resideDce  (rf  paupen. 
Gen.  But.  f  3290. 
Def^tdant  "expreBBlr  stated  that  she  was 


Alindge  t.  Walker,  16!  N.  Y.  627,  46  N. 
X.  950. 

When  the  home  offered  is  in  another  town, 
«s  in  thia  case,  the  selectmen  are  witliout 
power  to  remove  the  pauper  thereto. 

Oen.  Stat.  |  3310. 

It  was  not  the  law  "t^at  he  «ho  was 
bound  by  law  to  support  a  person  had  a 
right  to  restrain  his  locomotion,  and  place 
him  where  his  support  would  be  most  iMkeap 
and  convenient.  There  was  do  statute  giv- 
ing sanction  to  the  poeition,  and  the  eooi- 
moD  law  affords  it  no  oountenatica." 

Baofait  V.  Dudley,  3  Conn.  638. 

TiM  defendant's  house  is  not  a  suitable 
home  tor  the  mother. 

TUm  suitaliilitjr  of  defendant's  house,  it 
involves  a  quesuon  of  law  at  all,  is  one  of 
those  mixed  questions  of  law  and  fact 
"wherein  the  determiuine  facts  cannot  be 
transferred  from  the  mina  of  the  trier  to  the 
mind  of  the  appellate  court,  and  the  con- 
clusion is  therefore  practical!}'  a  conclusion 

A'otan  T.  Vev>  York,  N.  B.  i  H.  R.  Co.  70 
Conn.  159,  43  L.  R.  A.  SOG,  39  Atl.  IIG;  Fo» 
V.  Einnev,  72  Conn.  404,  44  Atl.  745. 

The  mother  herself,  the  selectmen  her  le- 
gal overseers,  the  trial  court, — all  declare 
uiat  the  defendant's  house  is  no  suitable 
home  for  the  mother.  This  court  cannot 
gain  from  this  record  such  a  knowledge  of 
the  situation  aa  to  sa^  that  tiiej  are  all  mis- 

?/oian  V.  Veto  York,  If.  B.  d  B.  R.  Co.  53 
Conn.  461,  4  Atl.  lOfl;  towtor  v.  BartforA 
Street  B.  Co.  72  Conn.  74,  43  Atl.  545. 

Veatra.  J.  OUbert  CftUionm  and  Ed- 
iTKTd  J,  Garvftn  for  defendant. 

HaaiereleT,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant's  appeal  discloses  no  error. 
The  judgment  of  the  trial  court  found  all 
the  issues  of  fact  in  favor  of  the  plaintiffB. 
The  conclusions  of  the  judgment  are  con- 
sistent with  the  subordinate  facts  found. 
The  claim  of  ioconaistenc;  in  the  onlj  par- 
ticulars suggested  in  Hie  reasons  of  appeal 
has  no  merit.  These  conclusions  cannot, 
therefore,  be  reviewed,  unless  they  involve 
Bome  erroneous  view  of  the  law.  The  as- 
signment of  errors  in  law  lacks  that  clear- 
ness and  distinctness  which  is  strictly  re- 
■]ulsite.  Treating  the  errors  discuased  in 
argument  as  sufficiently  speciQed,  they  all 
depend  upon  the  soundness  of  this  propoei- 
fjon:  As  a  matter  of  law,  the  court  can- 
not order  the  defendant  to  oontribute  the 
sum  of  $12.50  per  month  towards  the  support 
of  her  mother,  so  long  as  the  defendant  ex- 
precses  her  willingness  to  support  her  moth- 
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er  in  the  defendant's  home,  which  is  suitable 
and  satisfactory,  so  far  as  her  mother's  phys- 
ical comfort  and  material  surroundings  are 
concerned;  and  this  is  true,  notwithstaod- 
ing  the  fact  that,  by  reason  of  the  defend- 
ant's harsh  treatment  of  her  mother  \rtiile 
an  inmate  of  the  defendant's  house  and  subse- 

Suently,  that  home  has  become  so  hateful  to 
le  mother  that  any  attempt  to  keep  her 
there  by  compulsiiHi  would  be  exceedingly 
cruel  to  her.  This  propoeiUon  is  not  sound. 
While  the  willingness  of  a  daughter  to  pro- 
vide for  her  mother  in  the  dauc'hter's  h(»ne 
may  affect  tlie  determination  of  her  neglect, 
within  the  meaning  of  the  statute,  it  is  only 
one  elunent,  and  not  conclusive.  The  supe- 
rior court  has  found  the  fact  of  neglect  in 
view  of  all  the  evidence,  and  that  finding 
must  stand  unices  the  ecnirt  erred  in  refus- 
ing to  consider  as  decisive  of  the  questinn 
an  offer  by  tlie  daughter  of  a  comfortable 
bed  and  sufficient  fMd.  coupled  with  such 
harsh  treatment  from  the  daughter  as  just- 
ly compelled  its  refusal.  The  law  does  not 
force  a  parent  to  become  the  unhappy  pris- 
oner of  a  thankless  child,  as  the  only  alterna- 
tive of  starvation.  A  house,  however  oom- 
fortable  and  luxurious  as  to  Its  material  ap- 
pointments, where  one  is  subjected  to  treat- 
ment which  renders  life  unendurable,  is  not 
a  suitable  home,  even  for  an  aged  pauper. 
As  to  the  defendant's  claim  that  the  facts 
found  do  not  support  the  conclusion  of  the 
court  in  reference  to  the  daughter's  conduct, 
we  think  they  are  too  plainly  sufficient  to 
justjfy  discussion.  Indeed,  it  would  seem 
difficult  for  an  impartial  mhid  to  reach  a 
different  conclusion,  in  view  of  facta  ap- 
pearing in  the  record,  as  admitted  by  the 
daughter. 

If  we  rightly  apprehend  the  underlying 
logic  of  the  considerations  urged  by  defend- 
ant's counsel  they  deoend  upon  a  misappre- 
hension of  the  statute  under  which  this  ac- 
tion is  brought,  and  especially  upon  the 
claim  that  the  statute  imposes  upon  the 
daughter  an  absolute  legal  duty  to  support 
her  mother,  and  that  such  a  statutory  duty 
carries  with  it  a  right  to  determine  the  place 
where  the  support  shall  he  furnished.  It  is 
not  true  that  the  mere  impositicm  of  a  statu- 
tory obligation  to  support  an  adult  clothes 
the  party  bound  with  such  power  over  the 
person  ot  the  one  supported.  That  power 
has  in  some  instances  been  given  by  statute, 
but  it  cannot  be  inferred  from  the  mere  cre- 
sLion  of  the  obHgation.  Backita  v.  Dudlej/, 
3  Conn.  568,  573.  The  opinion  in  the  case 
cited  applies  this  principle  to  the  obligation 
of  a  father  to  support  an  adult  son.  But 
the  statute  does  not  impose  such  absolute 
legal  duty.  Its  enactment  did  not  change 
the  moral  obligation  of  a  parent  to  support 
an  adult  child,  or  that  of  the  child  to  sup- 
port its  TOJrent,  into  an  absolute  legal  obli- 
gation. The  Ic^  obligation  created  by  the 
statute  is  coincident  with  the  order  which  the 
court  is  authorized  to  make,  and  is  not  com- 
plete until  the  court  has  found  the  necessity 
for  aid,  the  ability  to  aid,  and  prescribed  to 
what  ext«mt  the  ud  should  be  furnished.  In 
1U09   the  selectmen  were  directed   to  make 
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nec«esai7  ^rovieioD  for  idioU  and  lunatica 
who  were  incapable  of  providing  for  them' 
BelveB.  4  Col.  Kec.  p.  285.  In  171B  an  ad- 
dition to  this  act  provided  that  the  relatives 
(witbiu  the  dtgreea  named)  of  "audi  poor 
impotent  persons,"  being  of  snfficient  abili- 
ty, "shall  relieve  such  poor  persoiis  in  such 
manner  as  the  count;  court  in  that  county 
where  auch  sufficient  persons  divell  ehal!  as- 
sess," 5  Col.  Rec.  p.  503.  In  the  revision 
^f  1750  (page  90  of  the  edition  of  1754)  the 
language  used  definitelj  includes  within  ' 
srope  of  the  act  all  persons  who  by  age,  s 
ness,  or  otherwise  shall  beootne  poor  and 
potent  and  unable  to  support  themaeh 
Hnd  the  act  provides  that  such  poor  perscnn 
shall  be  supported  by  their  relatives  who 
stand  in  the  line  of  father,  etc..  if  they  are  of 
sufficient  ability,  "which  suffioient  relations 
shall  provide  such  support  and  maintenani 
in  such  manner  and  proportion  as  the  coul 
tj  court,  in  that  oounty  where  such  idiot, 
distracted,  poor,  or  impotmt  person  dwells, 
shaJl  judge  just  and  reasonable,  whether 
such  siifticient  relations  dwell  in  the  same 
or  any  other  county.  And  the  said  courts 
are  herehy  fully  authorized  and  empowered, 
upon  application  to  them  mode,  either  by 
the  selectmen  of  the  town  or  any  one  or 
more  of  such  relations,  to  order  the  sameac- 
cordingly."  It  is  to  be  not«d  that,  from 
the  first  enactment  of  this  act  to  the  present 
day,  no  authority  has  been  given  to  lUij- 
court  to  enforce  in  any  manner  the  moral 
obligation  of  a  child  to  support  it«  parent, 
except  through  an  order  of  court,  made  in 
pursuance  of  this  act,  defining  the  support  to 
be  furnished.  The  act  as  thus  settled  ap- 
pears subetantialty  in  the  same  form  in  the 
compilation  of  1806  (page  382)  ;  and  its 
meaning  and  legal  effect,  so  far  as  the  na- 
ture and  extent  of  the  legal  obligation  cre- 
ated and  the  power  of  the  county  court  (now 
of  the  superior  court)  over  the  subject-mat' 
ter  is  concerned,  have  been  fixed  by  the  de- 
cisions of  this  court.  In  Walerbury  v. 
HurlbuTi,  1  Root,  80  (17731,  it  was  held 
that  by  the  omnmon  law  there  is  no  l^al 
duty  resting  on  a  son  to  support  a  parent, 
"and  by  the  statute  only  tub  modo,  cia.,  by 
the  particular  application  to  the  county 
court."  In  Wetherafieid  v.  Montague,  3  Conn. 
.507,  there  was  an  application  to  the  coun- 
ty court  under  this  statute,  and  we  held 
that  the  moral  duty  of  a  child  to  support  a 
parent  did  not  involve  a  legal  liability,  and 
that  the  statute  created  such  liability  only 
in  cases  within  its  terms,  and  that  any  legal 
liability  created  by  the  statute  wa«,  at  most, 
potential  and  prospective,  to  be  enforced 
when  and  not  until  the  court  had,  upon  Uie 
prescribed  application,  found,  "not  only  the 
ability  of  the  relations  to  support,  but  the 
manner  and  proportion  in  which  they  are  to 
contribute."  yetotovm  v.  DanhuTy,  3  Conn. 
553,  559:  Cook  v.  Bradley,  7  Conn.  80,  82, 
IS  Am.  Dec.  78;  jStone  v.  Stone,  32  Conn. 
143.  The  statute  thus  construed  was  subse- 
quently transferred  from  the  title  of  Idioti 
ta  that  of  Pavpera.  It  has  from  time  to 
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time  been  added  t 


details.  In 
3ns  its  lan- 
^age  has  been  condensed  and  modernised. 
The  same  peculiar  remedy  has  been  author- 
ized for  enftH-cing  the  different  obligationa 
of  a  husband  upon  an  application  made  by 
the  wife,  and  in  respect  to  the  scope  of  this 
extension  we  have  recently  said  that  the 
"statut«  is  a  remedial  one,  and  to  be  iibcral- 
Iv  construed."  Cunningkam  v.  Cunning- 
hani.  12  Conn.  157,  159,  44  Atl,  41.  But  the 
csacntisl  features  of  the  act  as  alTecting  the 
legal  liability  of  a  child  to  support  a  parent, 
and  the  conditions  under  which  that  liabili- 
ty can  arise  and  be  enforced,  have  not  been 
altered.  The  meaning  of  the  act  in  these  re- 
spects, as  settled  in  the  early  cases  cited,  has 
never  been  questioned  during  the  intervening 
eighty  years. 

We  therefore  deem  tt  clear  that  the  court 
having  properly  found  that  Urs.  Baldwin 
has  become  poor  and  unable  to  support  her- 
self, and  that  her  daughter,  being  able,  neg- 
lects to  provide  such  support,  it  was  em- 
powered by  the  statute  to  order  the  defend- 
ant to  contribute  any  sum  reasonably  neces- 
sary for  her  mother's  support  in  tbe  town  of 
her  residence  and  settlement,  and  also  clear 
that  the  n^lect  to  provide  support,  within 
the  meaning  of  the  statute,  may  be  estab- 
lished by  proof  that  for  six  months  preced- 
ing the  application  the  defendant  refused 
and  st^U  refuses  to  provide  any  support 
whatever  unless  Mrs-  Baldwin  will  leave  her 
place  of  residence,  move  to  another  town, 
and  become  an  inmate  of  the  defendant's 
house,  where  she  had  been  so  treated  by  the 
defendant  tliat  to  compel  her  to  return  would 
be  exceedingly  cruel. 

As  to  the  exceptions  taken  to  the  findings : 

le  one  which  excepts  to  the  finding  of  cer- 

in  facts   because  the  trial   court  lielieved 

le  witness,  and  did  not  believe  others,  is 

unjustifiable.     The  other,  which  excepts  to 

the  finding  of  a  certain  fact  because  there 

was  no  evidence  offered  on  the  question,  is 

unsupported  by  the  testimony  certified. 

Tbe  error  assigned  in  the  plaintiff's  ap- 
peal is  well  taken.  The  trial  court  correctly 
held  that  the  right  to  costs  in  all  cases  at 
law,  if  it  exists,  rests  on  tiie  provisions  of 
some  statute,  or  some  rule  of  court  autfaor- 
ized  by  statute.  Studtceli  v.  Cooke,  38 
Conn.  549,  554.  But  tbe  right  to  costs  in 
any  civil  action  is  clearly  recognized  by  stat- 
ite.  Gen.  Stat  SB  990,  3720.  The  words 
'civil  action,"  as  uHtd  in  these  sections,  is 
broad  enough  to  cover  t^is  proceeding. 
Pefiis  V.  Potafret,  28  Conn.  566,  570.  We 
think  tbe  statute  entitles  the  plaintiffs  to 
costs,  and  therefore  tbe  refusal  of  the  court 
to  give  judgment  for  co3t«  on  the  sole 
ground  that  the  law  did  not  permit  any  re- 

'cry  of  costs  in  such  an  action  was  error. 

Vhere  it  no  error  >n  ffte  defendant's  ap- 
peal. On  th«  plaintiffs'  appeal  there  it  #r- 
ror,  and  the  cause  is  remanded,  that  Uie 
judgment  rendered  may  be  perfected  in  ao- 
oordance  with  tlie  opinion. 

.    .;.,COOglc 
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Ukrgaret  CARNEY 
1  HENNESSEY  and  Wile,  Appta. 


1.  Oae  ocenpylBB:  real  catate  at  a  cer- 
tain time  nay  lesllfr  aa  to  TTho  made 
■■«  of  aUJolnlnK  land  an  to  the  dlvl- 
bIob  fence,  as  CendlDg  to  iboff  adverae  poa- 
seMlon  In  blm.  and  that  the  owner  ol  the 
latid  occupied  by  wltQeu  was  onJr  In  poaaee- 
■lOD  BB  far  aa  the  fence  when  be  convefed  tbe 
prupertT  to  a  third  peraoa,  and  ai  to  tbe  con- 
KtnictJun  whicb  bad  been  put  br  the  adjoln- 
Inx  owners  upon  their  title  deeda. 

3.  AAaalaaluna  aa  to  bonadarjr  by  a 
Veneral  asenl  In  poaaeulOD  at  reaJ  estate 
for  the  purpose  oC  caring  for  It,  made  witbin 
[lie  scope  or  bis  Buthorltf,  are  binding  OD  bis 
priDclpat  whether  knowD  to  tbe  latter  or  not. 

S.  One  who  Jt»M  been  onaled  from  iioa- 
■eaalon  of  hia  real  eat  ale  bj  an  open, 
visible,  and  eiclualre  poanesslon  In  another, 
which  has  continued  uninterruptedly  lor  tbe 
llmltatloa  period,  will  be  presumed  to  have 
fenowlediie  of  It. 

4.  A  claim  at  lllle,  or  apeclfic  Intent  to 
make  tlie  land  lila  on-n.  Is  not  necessary 
to  perfect  the  title  ot  one  In  advecae  pogees- 
■ion  of  real  estate  lor  tbe  atatutory  period, 

5.  Hinorltr  of  the  owner  of  real  ealate 
of  which  adverse  poaieaglon  la  taken  will  not 
prcTent  the  running  of  the  statute  of  llmlta- 
tlona  against  the  right  to  recover  It,  but  will 
merely  give  an  addlllonal  time  foe  suit  after 
the  dlaablllty  la  removed. 

«.  Evidence  of  declaratlona  of  the  re- 
al to  where  be  Intended  to  draw  tbe  line  be- 
tween them  la  not  admissible  upon  the  ques- 
tion ot  the  division  line. 

7.  The  qn«atlou  of  ooata  allowed  by  the 
trial  court  will  not  be  considered  on  appeal  at 
the  iDBtance  ot  the  party  prevailing  In  tbe 
trial  court,  where  do  appeal  was  taken  from 
ttw  Judgment  upon  that  questltm. 

(July  2a,  1901.) 

APPEAL  b7  defendants  from  a  judgment 
of  the  Court  of  Common  Pleas  for  New 
Haven  County  in   favor   of  plaintilT  ir   an 
action  brought  to  recover  datooges  tor  trea- 
pasa  on  plaJntiS's  real  eatnte.     Reverted. 
Tbe  facte  siilScientI;  appear  in  the  opin- 

tfeiars.  Frank  S.  Blaliop  and  Oeorsa 
E.  Beers,  for  appellanta: 

The  court  erred  in  ruling  tbat  if  one  un- 
der diBBbilit;  is  ousted  the  etatute  of  limi- 
tations is  suapende'l  while  the  disability 
laiits,  and  for  five  years  thereafter,  and  that 
ft  purchaeer  within  that  time  boe  the  full 
fifteen  years  in  which  to  sue. 

Gen.  Stat.  S  1388,  provides  that  "no  per- 
•on  ahell  moke  entry  .  .  .  but  within 
fifteen  years  next  after  his  right  or  title  to 
the  same  aha  11  first  descend  or  accrue, 
.  .  .  but  if  any  person  who  shall  have 
such  right  or  title  of  entry     .     .     .     shall, 

a4-    +k<i    +i*na    ^r    tlta    Ami-    Aita^it 


NOTK. — For  adverse  possession  tn  cose  ot  dla- 
pnle  as  to  boandary,  see  Preble  v.  Maine  C.  B. 
Co    (He.l  21  L.  B.  A.  829,  and  flats. 
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minor,  ...  he  and  his  heirs  may,  not- 
withstanding the  expiration  of  said  fifteen 
years,  bring  such  action  or  moke  such  entry 
B,t  any  time  within  five  years  next  after  fuU 
age." 

The  right  or  title  of  entry  arises  on  the 
ouster,  and  the  language  of  the  statute  con- 
templates that  there  may  be  an  ouater  dur- 
ing minority.  The  meaning  is  that  the  ous- 
ter is  regarded  as  occurring  when  it  in  fact 
occurs,  and  that  then  the  statute  begins  to 
run;  if  the  fifteen  years  comes  to  an  end 
after  the  disaeisee  reaches  twenty-six  years, 
he  is  barred;  if  at  ftny  time  before  twenty- 
six:,  he  has  until  that  time  (five  years  after 
full  age)   in  which  to  sue. 

Henry  v.  Carson,  59  Pa.  2B7 ;  Bvnoe  v. 
Woleolt,  2  Conn.  32;  Qriatpold  v.  Butler,  3 
Conn.  241;  Walton  v.  Wataon,  10  Coon.  S9; 
Angell,  Limitations  of  Actions,  Gth  ed.  i 
479. 

IJnlesB  there  is  a  provision  saving  the 
rights  of  those  under  disability,  they  are  in 
no  different  position  than  others. 

13  Am.  it  Eag.  Enc.  Law,  p.  735;  Powell 
V.  Koehler,  52  Ohio  St.  103,  26  L.  R.  A.  432, 
30  N.  E.  195. 

This  is  a  suit  by  the  infanta'  remote 
grantee.  Being  disseised  during  minority, 
the  infants  remained  disseised  at  the  time 
thev  made  their  deed. 

WiUiama  v.  Councti,  49  N.  C.  (4  Jones, 
L. )  206;  Den.  ex  dem.  Muiray  v.  Bhanklin, 
20  N.  C.  (4  Dev.  k  B,  L.)  28B;  Harruon 
V.  Adcock,  S  Ga.  68. 

The  deed  therefore  conveyed  no  title  upon 
which  the  plaintiff  can  sue. 

Mermn  v.  Morris,  71  Conn.  665,  42  Atl. 
856. 

The  saving  clause  excepts  infante,  and  ex- 
pressly refers  to  their  heirs,  but  aaya  noth- 
ing of  Bsaigna.  It  seems  to  confer  a  per- 
sonal benefit  only. 

WiUiama  v.  CounotI,  49  K.  C.  (4  Jonet 
L.)   Z0«. 

The  moat  that  can  be  contended  is  that 
the  purchaser   shall    stand    in    the    seller's 

Thomson  v.  Gaillard,  3  Rich.  L.  418.  45 
Am.  Dec.  778;  Erwtn  t.  Ertjflith,  67  Conn, 
5112.  le  Atl.  238. 

The  act  of  Carney  was  within  the  scope 
of  his  agency.  The  adiniasion  contained  in 
the  length  of  sidewalk  ordered  was  in  tbe 
performance  of  his  duty  as  agent,  and  was 
therefore  a  part  of  the  res  gesta.  The  fact 
that  the  plaintiff  had  no  knowledge  of  the 
order  ia  immaterial. 

Toll  Bridge  Co.  v.  BetgMiorth,  30  Conn, 
380;  Willard  v.  Buckingham,  36  Conn.  402; 
ThilU  V.  Perkim  Electric  Lamp  Co.  63 
Conn.  484,  29  Atl.  13 ;  Eaynet  v.  Leppig,  40 
Mich.  602;  OJimour  v.  Heinme,  85  Tex.  76, 
19  S.  W.  1075. 

It  is  not  necessary  that  the  real  owner 
should  know  or  acquiesce  in  the  occupation 
of  the  disseisor, 

Scruggs  v.  Scruggs,  43  Mo.  142;  Wilson 
T.  Williama,  52  Misa.  493;  School  Ditt.  No. 
8  V.  Lynch,  33  Conn.  334;  Jfurroy  v.  Hosle, 
92  Ala.  S62,  9  So.  368;  Poigttard  T.  Smith, 
a  Pick.  173. 


OOHBBCTIODT  SOPRKMl  CoDBT  OF  EuuOBa, 
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One  maj  acquire  title  by  adverie  poiieB- 
■ioa  although  he  has  not  &  gpeciflc  int«Bt 
to  ouBt  the  owner  from  his  land  and  thua 
acquire  title  bj  adverse  poaaesaion. 

French  v.  Peame,  8  Conn.  443,  21  An. 
DtciSO]  Abbott  V.  Abhott,61  Me.  684;Ercfc 
v.  Church,  87  Tean.  676,  4  L.  R.  A.  645,  11 
B.  W.  7B4;  Bryan  v.  Atieata;  6  Day,  187,  6 
Am.  Dec.  130;  Johnson  v.  Qorham,  38  Conn. 
S21;  Spattlding  v.  Warren,  25  Vt.  310; 
BroTcn  v.  Leete,  i  Fed.  440;  Btouw  v.  ifor- 
fan,  44  Minn.  432,  40  N.  W.  913;  Brovm  v. 
il'Kinmy,  9  WstU,  666,  36  Am.  Dec.  130; 
Hitckinga  v.  irorrtaon,  72  Me.  331. 

Ownership  draws  with  it  posaeaaion  only 
"in  connection  with  the  fact  that  no  one  else 
waa  in  the  actual  axcluaive  poBBession." 

Church  V.  Utek«r,  34  Conn.  422;  Waler- 
bury  Clock  Co.  V.  /Hon,  71  Conn.  25B,  41 
AU.  827;  Menoi*  v.  Morrii,  71  Conn.  673, 
42  Atl.  366;  Filch  v.  A'eio  York,  P.  <t  B.  R. 
Co.  59  Conn.  422,  10  L.  R.  A.  IBS,  20  Atl. 
845. 

Mr.  C.  S,  Hamilton,  for  appellee: 

The  pOBBcasian  required  by  law  to  obtain 
title  by  adverse  possession  must  be  of  the 
chaJact«r  describeil  in  the  charge. 

£t<intin^(on  v.  Whotey,  29  Conn.  3B1; 
RusKll  V.  Davis,  33  Conn.  562. 

The  presumption  is  always  in  favor  of 
the  owner  of  property  being  in  posseBEion 
thereof  as  owner. 

Hanford  v.  FiteK,  41  Conn.  480;  Au««eU 
T.  Davit,  38  Conn.  505;  Noyet  v.  Btillman, 
24  Conn.  16;  Hale  v.  Wiggint,  33  Coaa.  101; 
Urrain  v.  Morrit,  71  Conn.  666,  42  Atl. 
8G6;  Wataon  v.  Wataon,  10  Conn.  77. 

In  order  to  gain  adverse  poeseasion,  de- 
fendants must  have  held  the  property,  claim- 
ing it  adversely  as  against  eomebody  else. 

Euntington  v.  Whaley,  20  Conn.  SOB;  1 
Swift,  Dig.  p.  169. 

Hie  doctrine  of  adverae  poeseeaion  ia  to 
be  taken  strictl;. 

flunttnyton  v.  Whaley,  29  Conn.  368, 

Adverse  poasesaion  can  never  be  assumed 
as  a  matter  of  law  from  mere  exclusive  pos- 
session, however  long  continued. 

Husgelt  V,  Davia,  38  Conn.  562;  Merurin 
V.  MorrU,  71   Conn.  669,  42  Atl.  856. 

ToPTftsc*,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  and  defendanta  are  adjoin- 
ing proprietors  of  land  in  New  Haven  front- 
ing westerly  on  State  street,  and  running 
east  to  Olive  street.  The  plaintiff  owns  the 
north  lot,  and  the  defendants  the  south  lot. 
The  dispute  between  them  relates  to  the 
question  whether  the  boundary  line  between 
aaid  lots  runs  along  the  outside  face  of  the 
southerly  wall  of  the  brick  building  on 
plaintiffs  land,  as  claimed  by  the  defend- 
ants, or  whether  it  runs  about  a.  foot  and  a 
half,  more  o^  lees,  southerly  of  said  face  of 
said  wall,  as  claimed  by  the  plaintiff.  Both 
lots  were  owned  as  one  by  Joseph  Faircbtld 
in  1874,  and  in  October  of  that  year  he  con- 
veyed tiie  north  lot  to  his  daughter  Mrs. 
Easton.  She  died  in  1876,  and  the  lot  came 
then  by  descent  to  her  two  minor  daughters, 
Josephine  and  Mary.  Josephine  came  of 
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age  in  lasS,  and  Mary  in  1889  or  1890;  ai>d 
after  this,  in  Novenitwr,  1890,  the?  conveyed 
the  lot  to  Qallagher,  who  immediate^  con- 
veyed it  to  Forsyth,  who  in  1892  conv«red 
it  to  the  plaintiff.  Joseph  Fairchild  4ui 
testate  in  1881,  leaving  other  land  of  his  on 
State  street,  which  iDcludad  tke  soatli  lot, 
now  owned  by  the  defendanta,  in  equal  aharM 
to  bis  five  sons ;  and  said  south  lot  by  meme 
c<H)veyances  filially  came  into  the  ovmer- 
abip  and  possession  of  the  defendants  ia 
March,  1891.  Both  parties  claimed  to  own 
the  locut  in  qua  uoder  their  rc^ieetive 
chains  of  deeds  prodnosd  in  midanee;  and 
in  addition  to  this  the  defendanta  claimed 
(1)  that  they  owned  it  by  adverse  poasea- 
sion;  and  (2)  that,  when  the  deeds  of  the 
daughters  of  Mrs.  Faston  and  of  Gallagher 
and  Forsyth  were  delivered  as  hereinbefore 
stated,  the  grantora  in  those  deeds  were 
ousted  of  possession  of  the  lecui  m  quo. 
These  claims  of  each  party  were  denied  by 
the  other.  The  evidence  produced  by  each 
party  in  the  court  below  tended  to  prove 
their  respective  claims.  The  reasons  of  ap- 
peal are  based  mainly  upon  alleged  errors 
of  the  court  in  its  rulings  upon  evidence, 
and  Itt  its  instructions  to  the  jury  with  ref- 
erence to  the  claims  of  the  defendants. 
These  reasons  are  quite  numerous,  but,  in 
the  view  here  taken  of  the  ease,  it  vrill  be 
necessary  to  consider  only  a  few  of  the  more 
important  of  them. 

The  defendanta  claimed  that  at  stmie  time 
before  1861,  and  after  the  conveyance  of  the 
north  lot  to  Mrs.  Easton,  a  fence  was  built 
from  the  southeast  comer  of  her  house  to 
Olive  street;  that  said  fence  had  remained 
there  up  to  the  time  this  suit  was  brought; 
and  that  the  defendants  and  their  predeces- 
sora  in  title,  from  the  time  said  house  and 
said  fence  were  built,  and  for  more  than 
fifteen  years  before  the  bringing  of  this  suit, 
bad  tieen  in  the  exclusive  and  adverse  pos- 
session of  all  the  land  south  of  said  bride 
house  and  said  fence.  In  support  of  this 
claim  the  defendanta  offered  Mrs.  Hayes  as 
tnesa.     She,   having  testified    that   she 


there  first  the  fence  aforesaid  was  then 
standing,  was  asked  this  question:  "Dar- 
iuR  the  life  of  Mr.  Joseph  Fairchild,  will  you 
state  who,  if  anyone,  made  use  of  the  land 
south  of  the  fenceT"  The  evidence  Bought 
for  by  this  question  was  claimed  as  tending 
to  prove  ( 1 )  adverse  possession  of  the  de- 
fendants as  claimed;  (2)  the  fact  that  plain- 
tiff's grantor  waa  ousted  of  possession  at  the 
time  the  deed  to  the  plaintiff  was  delivered: 
and  (3)  the  practical  construction  put  by 
the  parties  upon  the  deeds,  the  descriptions 
in  which,  as  to  the  exact  location  of  the 
twundary  line  in  question,  the  defendants 
claimed,  upon  the  evidence,  were  uncertain 
and  ambiguons.  This  question  waa  objected 
to  and  excluded  on  the  ground  "that  It  calla 
for  a  conclusion  of  the  witness  as  to  what 
somebody  else  did,  and  doee  not  call  for  any 
act  that  she  did."  This  objection  should 
have  been  overruled.  Assuming,  as  we 
should  upon  this  record,  tbat  t£e  answer 
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wcnild  have  been  rMpoiui*s  to  tke  questioiii 
we  think  th*  eridenee  was  clearly  atuulBBibla 
for  all  the  purpoaeB  for  which  it  was  of- 
fered, and  tJikt  ita  evcliuion  uodw  t^  sir- 
cumstancea  vat  hsTniful  error. 

The  defcDdButB  offered  erideBce,  and 
claimed  to  have  proved,  tliat  the  plaintiff, 
since  her  purchase  of  the  north  lot,  had  r«- 
Hjded  thercoD  onlj'  a  put  ol  the  time,  And 
that  the  care  of  the  place  hod  been  intiasted 
by  her  to  her  brother,  nho  was  authorized 
to,  and  did,  act  aa  her  agent  in  oaring  for 
it,  paying  taxes  and  useasmentB  tJtereon, 
and  having  general  charge  of  it  as  her  gen- 
era! agent.  In  view  of  this  evidence  and 
claim,  the  defendants  offered  evidence  of  oer. 
tain  acts  and  admieaione  claimed  b^  them 
to  have  been  made  by  this  agent  during  and 
within  the  scope  of  his  agency.  The  court 
excluded  the  evitewe.  To*  ground  ol  ex- 
clusion, so  far  as  it  is  stated  in  the  record, 
■8  that  it  did  not  appear  that  the  plaintiff 
had  any  actual  knowledge  of  the  claimed 
acts  and  admisaions  of  her  agent.  For 
aught  that  appears  upon  the  record,  the 
court  was  BHtislIed  that  a  prima  facie  case 
of  agency  had  been  made  out  by  the  defend- 
ants; for  it  does  not  exclude  the  offered 
evidence  on  that  ground,  but  simply  on  the 
ground  that  t^  plaintiff  wa«  not  bound  by 
the  acts  and  admiHsions  of  her  agent  unless 
ahe  had  knowledge  of  them.  This,  clearly, 
wa«  not  a  sufQcient  ground  for  excluding  the 
offered  evidence;  for  it  is  eleme&tary  law 
that  if  her  brother  was  her  agent,  engaged 
is  executing  an  authority  she  had  conferred 
upon  him,  bis  acts  and  declaratiou  while 
so  doing,  relating  to  her  busineaa  and  with- 
in the  scope- of  his  authority,  were  admis- 
sible against  ber,  wbeUier  known  to  her  in 
jat^  or  not.  It  may  be  that  the  court  in- 
tended to  exclude  this  evidence  on  the 
ground  that  the  agency  had  not  been  auffi- 
dently  shown,  but,  if  so,  that  is  not  the 
ground  stated. 

The  defendants  eompbun  of  the  charge  of 
the  court  to  the  jury  with  reference  to  the 
question  of  adverse  posseeaion.  They  aay 
that  the  jury,  In  divers  parts  of  the  bharge, 
were  told,  in  substance  ( 1 )  that  such  ad- 
verse posaeasion  must  have  been  known  to 
and  acquiesced  in  by  the  owner,  or  must 
have  been  so  far  notorious  as  to  have  been 
presumptively  within  the  knowledge  of  the 
owner;  and  (2)  must  have  been  hdd  by  the 
defendants  and  those  under  whom  they 
claim  under  a  claim  of  title,  at  with  a  spe- 
cific intent  to  claim  the  land  as  their  own. 
W«  Uiink  the  record  bears  out  thee*  claims 
of  the  defendants,  and  that  the  charge,  as 
a  whole,  upon  these  points,  was  liable  to  mis- 
lead the  Jury.  It  the  owner  of  real  estate 
is  ousted  of  possession,  and  the  ouster  con-, 
tinued  uninterruptedly  for  a  period  of  flf- 
t«on  years,  by  an  open,  visible,  and  exclusive 
poBseMion  in  another,  without  the  license  or 
consent  of  the  owner,  such  possession  is 
presumed  to  be  with  the  knowledge  of  the 
owner.  Bekool  Diit.  So.  8  v.  Lynch,  33 
Conn.  330.  And  the  jury  should  have  been 
told  that  such  facts,  if  true,  would  consti- 
tute presumptive  notice  of  adverse  posMS- 
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aion  to  tlM  owner.  Wilton  v.  JVilttamt,  G2 
Mis*.  493.  Nor  wo*  it  correot  to  t^  the 
jury  that  the  adverse  poseeAsioti  of  the  de- 
fendants sod  those  under  whom  they  dain 
must  have  been  made  under  a  claim  of  title, 
or  under  a  claim  that  the  land  was  their 
own.  Bryan  v.  Atwater,  6  Day,  IQI,  6  Am. 
Dec.  136;  Fnmchv.  Pearoe,  8  Conn.  442,  21 
Am.  Dec.  MO;  JolmgiM  v.  Oorkam,  38  Conn. 
513. 

The  defendants  offered  evidence  to  prove 
and  claimed  tbey  bad  proved  an  ouster  froo) 
the  lotm»  in  gwi  either  of  Mrs.  Saston  or  of 
her  daughters  during  their  minority,  and 
they  complain  of  the  chai^  of  the  court 
wi^  respect  to  the  running  of  the  statute 
of  limitations  agaiuat  the  minor  daughters. 
Upon  this  point  the  court  charged  as  fol- 
lows: ''if  you  should  find  that  there  has 
beeu  any  sufficient  adverse  possession  and 
occupation  of  tiiat  (aoperty  amounting  to 
an  ouster  of  the  pliiintiff  or  a  predecessor 
in  title  of  the  plaintiff,  but  should  find  that 
such  adverse  poesession  l>egan  after  the 
Easton  girls  .  .  .  came  to  have  a  title 
to  that  property,  .  .  .  then  you  are  not 
to  r^ard  the  fifteen  years  of  the  statute  as 
beginning  to  run  untU  the  date  of  the  trans- 
fer from  these  children  to  a  successor  in  ti- 
tle, their  grantee.  Their  infancy  consti- 
tutes a  disability  which  suspends  the  opera- 
tion of  the  statjite,  if  their  right  of  entry 
accrued  during  their  minority.  .  .  . 
But  if  you  find  any  adverse  poaseaaion  suf- 
ficient to  amount  to  the  requirements  of  the 
law,  ajid  that  it  first  occurred  while  the 
daughters  of  Mra.  Easton  were  minors,  why, 
than,  the  practical  consideration  is  that  the 
statute  of  lift«ea  years  doee  not  begin  to  run , 
until  they  moke  a  conveyance  of  their  inter- 
est, which,  I  may  say,  would  make  it  im- 
possible for  these  defendants  to  have  gained 
their  title  by  the  necessary  continuous  oc- 
cupation for  fifteen  years.  This  deed  hav- 
ing been  given  by  these  daughters  of  Mrs. 
Eaaton  in  1B90,  there  would  be  no  (jueation 
on  this  Bubject  of  adverse  possession.  It 
would  be  decisive  if  yon  ware  to  find  that, 
though  there  were  adverse  possession,  the 
statute  did  not  begin  to  run,  under  the  in- 
etruc lions  1  have  given  you,  until  the  deed 
from"  the  two  daughters.  The  title  to  the 
north  lot  devolved  by  descent  upon  the 
minor  dauKhters  in  March,  187Q;  They, 
when  of  full  age,  conveyed  to  Gallagher  on 
the  20th  of  November,  1800.  By  this  charge 
the  jury  were  told,  in  effect,  that  if  the  de- 
fendants and  those  under  whom  Ihe^  claimed 
had  ousted  the  minor  daughters  in  April, 
1876,  and  had  continued  such  ouster  down 
to  the  date  of  this  suit,  in  August,  1S98, 
they  could  not  thereby  l^ally  acquire  title 
to  the  locus  in  qvo;  in  other  words,  that, 
under  such  circumstances,  the  defendants 
could  acquire  no  title  until  tbey  bad  con- 
tinued the  ouster  for  fifteen  years  after  the 
deed  to  Gallagher  in  November,  1890.  That, 
clearly,  ie  not  the  law.  The  court  told  the 
jury  that  if  the  adverse  possession  be^n 
after  the  daughters  got  title,  and  during 
their  minority,  the  statute  did  not  run 
against   them   while   minors.     This   ie   not 
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true.  "The  Bta.tute  alwajs  b^ni  to  run 
■gainst  &  mBJt  the  moment  he  ia  disaeised, 
n^etber  be  is  under  a  diM.bi1it^  or  not.  All 
the  difference  ia  that  an  additional  time  ia 
allowed  where  a  diaability  exiatB,  after  the 
removal  of  it."  Swift,  Cli.  J.,  in  Bunce  v. 
Woleoll,  2  Conn.  27,  33;  OH»KOld  v,  Butler, 
3  Conn.  1227.  This  part  of  the  charge  was 
thus  clearly  wrong,  and  may  well  have  mis- 
led the  jury  to  the  prejudice  of  the  defend- 
unta  upon  a  material  point  in  the  case.  For 
this  and  the  other  errors  already  considered, 
we  think  a  new  trial  should  be  grR.nt«d ;  and, 
in  this  view  of  the  case,  we  deem  it  unnec- 
essary  tc  consider  the  other  asaignmenta  of 
error,  as  moat,  if  not  all,  of  them  appear  to 
be  either  not  well  founded,  or  not  import- 
ant enough  to  merit  further  conaideraticn. 

A  bill  of  exceptions  allowed  by  the  trial 
court  for  the  plaintiff  remains  to  be  consid- 
ered.   Tfa«  bill  presents  two  questions:  The 


first  relates  to  the  admissibility  of  tlie  evi- 
dence of  Henry  C.  Davia,  and  the  second  to 
the  rulings  of  the  trial  court  upon  the  ques- 
tion of  costs.  Davis,  a  witness  for  the  plain- 
tiff, teatiSed  to  declarations  made  by  Joseph 
Fairchild  aa  to  where  he  intended  to  draw 
the  line  between  the  defendanta'  lot  and  the 
plaintiff's  lot;  and,  because  it  was  simpi;  a 
declaration  of  what  he  intended  to  do,  the 
court  excluded  it.  Under  the  circumstances, 
we  think  the  ruling  waa  correct.  The  plain- 
tiff took  no  appeal  from  the  judgment  of  the 
trial  court  upon  the  question  of  ooats,  and. 
in  the  absence  of  such  appeal,  the  second 
question  preaeiited  by  the  bill  of  exceptions 
caanot  be  considered.  Walton  v.  Veto  Jfil- 
ford,  72  Conn.  561-667.  45  AU.  167. 

There  it  error,  and  a  new  trial  m  granted. 

The  other  Judges  concur. 
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of  the  orlslBul  JndrBiriit  after  a  Jads- 
ment  of  flat  Is  obtained  In  b  scire  facias  there- 
on, altbougb  such  grantee  Is  free  from  an; 
lien  of  the  new  JudsmeDt  because  he  was  not 
made  a  |iartj  to  the  aclre  facias. 


(Jonet,  J.,  ddtcntf.) 
(Febraarr  8,  IDOl.) 


APPBAL  by  the  garnishee  from  *  judg- 
ment of  the  Baltimore  City  Ctonrt  in 
favor  of  attBchinjf  creditors  of  William 
Coath,  who  levied  upon  property  in  the  poa- 
aeaaion  of  the  garnishee,  which  was  alleged 
to  be  subject  to  the  iitai  of  the  judgment  of 
the  attaching  creditors.    Reoeried. 

The  facte  are  stat«d  in  the  opinion. 

Mesara,  Okaxlea  F.  Harley  and  JobB 
Wheltle,  for  appellant; 

If  the  plaintiff  had  not  elected  to  renew 
its  judgment  by  scire  facias,  the  old  judg- 
ment, under  Acts  1890,  chap.  114  (Poe's 
Sunn.  art.  26,  I  20) ,  would  have  been  a  lien 
upon  this  property  at  the  time  of  laying  the 
>kttaoliment  on  June  23,  1899,  as  the  old 
judgment  would  not  have  expired  till  June 
211,  1899. 

Under  the  law  tJie  plaintiff  had  that  reme- 


NOTR. — Birect,  upon  an  exittino  judgmant  Utn, 
at  proceedlaoi  to  reiten,  revive,  or  e&tend  the 

fuigment. 

Whether  the  lien  of  a  Judgment  Is  cut  off 
during  the  time  tor  which  it  orlglnallT  stood,  bj 
proreedings  taken  during  that  period  to  renew. 
revive,  or  extend  Che  Judgment.  Is  a  guestlon 
upuD  which  there  seems  Co  be  but  little  antbor- 
Ity.  and  that  little  not  tree  from  conaiet. 

The  doctrine  of  merger  being  generaJlf  relied 
upon  to  destroy  the  original  lien,  tbe  test  bos 
been  snld  to  be  whether  the  Judgment  entered 
In  the  new  proceedings  was  a  new  ludgment.  or 
simply  an  order  that  the  Judgment  creditor  have 
Pieriitlon  on  the  original  Judgment.  This  test 
was  applied  In  two  cases  In  the  lows  supreme 
court  resaltlne  In  each  Instance  In  a  decree  that 
the  lien  of  tbe  original  JudRment  ceased  to  exist. 
and  became  merged  In  a  judgment  entered  in  the 
BO-called  revivor  proceedlngi  for  the  full  amount 
of  the  former  Judgment  with  interest  and  costa, 
Etenegre  v.  Haun.  13  Iowa,  240  :  Bertram  v.  Wa- 
termac.  18  Iowa.  SZEI,  In  each  case  the  court 
deemed  It  only  neceasary  to  settle  tbe  true  na- 

that  ir  (he  Judgment  entered  therein  waa  to  be 
treated  as  a  new  Judgment,  then  Che  prior  one 
waa  vacated  or  Bleeped  In  the  new  Judgment,  and 
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ceased  to  have  any  operative  effect  or  force,  hnt 
If  not  a  new  Judgment,  but  simply  an  order  that 
plaintiff  shooid  have  execution  for  the  original 
Judgment,  then  the  original  Hen  coutloued  as 
Chough  the  pntceedinrs  to  t«vlvehad  not  been  in- 
BllCuted.  Tbe  court  was  of  tbe  opinion  In  each 
case  that  under  Cbe  pleadings  the  Judgment 
creditor  would  have  been  entitled  Co  a  revivor 
of  the  right  to  enforce  the  original  Judgment, 
buc  that  the  Judgment  obCalned  waa  clearly  a 
Judgment  ss  In  an  action  of  debt. 

Ijo.  la  Purdy  v,  Doyle,  I  Paige.  G58,  the  lien 
of  a  judgment  was  held  to  have  been  lost  by  the 
prosecution  Co  Judgment  of  an  action  of  debt 
upon  the  Srst  Judgment. 

A  illie  conclusion  nrs  reached  in  Goald  v. 
Hayden,  63  Ind.  443.  In  this  case  a  Judgment 
bad  been  recovered  in  Ohio  npon  a  Judgment  pre- 
viously rendered  In  Indiana;  execution  having 
been  subsequenlly  Issued  on  the  Indlaaa  Judg- 
ment, su  Injunction  was  soughC  to  prevent  a  sale 
tuider  sucb  eiecutloo.  The  court  stated  that 
the  question  waa  whether  tbe  Indiana  Judgment 
wns  so  merged  and  absorbed  In  tbe  Judgment 
rendered  thereon  In  Ohio  as  to  deatray  the  lien, 
vitality.  SQd  other  qualities  of  the  llrst.nBiiied 
Judgment,  and  aald :  "It  aeema  very  clear  to 
ui  that  tbia  luestton  mast  be  answered  In  the 
aDrmative.     .     .     .    The  jndgmsnc  plalntiit  of 
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Aj,  qnolifled  1^  aoothn'  ramedj  in  tlis  na- 
ture of  B  Hcire  facias. 

Attftchmmt  maj  ieeue  at  anj  timo  wiUiio 
twelve  years  from  Uie  dfcte  of  judgment, 
"provided  that  at  anj  time  before  the  expi- 
ration of  twelve  years  .  .  .  the  plain- 
tiff shall  have  the  right  to  have  a  writ  of 
•cire  facias  to  renew  or  revive  the  same." 

It  took  advantage  of  this  right;  but  the 
renewed  judgment  hae  no  life  as  against  this 
g&rnigbee,  because  she  was  not  made  a  par- 
ty defendant  therein,  and  the  lauds  and  tene- 
ments in  rcntroversy  were  not  described  in 
the  sheriif's  return  in  said  scire  facias  pro- 
ceedings. 

Warfield  v.  Breicer,  4  Gill,  28B;  Polk  v. 
Pendleton,  31  Md.  118;  Thomaa  v.  Farmers' 
Bank,  46  Md.  43;  BieK  v.  Williar,  59  Md. 
382;  Poe,  PI.  &  Pj.  f  693;  Blaek,  Judgm.  E 
492 ;  Freeman,  Judgm.  p.  767, 

cDnrm,  controli  his  Judgment.  He  tbb.j  enfoi 
Its  collection  bj  Che  procen  of  the  court 
wtali'h  he  obtained  hJi  Judgment,  or  be  mar.  If 
be  maj  elect  so  to  do,  use  hia  Judgmenl  as  an 
original  cause  of  action,  and  bring  suit  thereon 
In  the  lame  or  gome  other  court  of  competent 
JarlsdlctloQ.  and  pmaecute  such  suit  to  Qnal 
Judgment.  This  procedure  be  ma;  pursue  as 
often  as  he  elects,  using  the  Judgment  last  ob- 
tained as  a  cause  of  action  on  which  to  obtain 
the  next  succeeding  Judgment ;  but  the  teij  Free- 
dom with  which  this  maj  be  done  ad  f»;lnltum — 
and  wo  know  of  uo  law  or  legal  principle  which 
would  prevent  its  anendlog  repetition — la  to 
onr  minds  a  convincing  and  conclusive  reaaon 
wbj  each  succenlve  personal  Jodgment  ought  to, 
and  must,  be  regarded  as  a  complete  merger 
and  extinguish  men  t  at  the  preceding  Jndgment 
with  alt  Its  qualities  aod  Incident!."  The  court 
distinguished  the  case  of  Stockwell  T.  Walker, 
3  Ind.  210,  injra,  on  the  ground  that  In  that 
cane  the  Judgment  bad  been  revived  upon  a  scire 
facias,  and  tbe  real  question  for  decision  was 
whether  or  not  the  original  Judgment  was 
merged  In  the  Judgment  of  revivor,  and  said : 
"Tbe  court  ver;  properly,  we  Chink,  decided  that 
It  waa  not  so  merged.  The  Judgment  of  revivor 
almplj  revived  or  gave  vitality  to  [be  original 
Judgmenl.  Tbe  Judgment  of  revivor  did  not 
berome  a  new  debt  of  record,  but  merely  revived 
tbe  old  debt  ot  record." 

And  In  Garvin  v.  Carvln.  27  S.  C.  4T2,  4  8. 
a.  14 S,  the  court  thought  that  a  Judgment  would 
be  merged  In  a  Junior  Judgment  It  the  (ormec 
was  Che  cause  of  action  of  Che  latter,  and  that 
a  porchaner  o(  land  from  the  Judgment  debtor 
prior  to  the  entry  of  the  Junior  Judgment  would 
bold  the  land  free  from  tbe  Ilea  ot  the  older 
Judgment. 

But  In  LawtoD  T.  Ferr?,  40  S.  C.  2GS,  IS  B.  B. 
861,  tbe  court,  though  of  the  opiolon  Cbat  as  a 
general  rule  a  Judgment  between  tbe  same  par- 
ties or  their  privies,  when  used  as  a  cause  of  ac- 
tion which  ripens  Into  a  new  Judgment.  Is 
merged  In  the  new  Judgment,  refused  to  apply 
the  doctrine  to  a  Judgment  which  at  the  death 
of  the  Judgment  debtor  coniCituted  the  only  lieu 
apon  his  euCIre  estate,  and  whlcb  would  unques- 
tionably have  retained  Its  lien  and  preference 
bad  uot  an  action  been  Instituted  on  tbe  Judg- 
ment as  a  cause  ot  action,  and  prosecuted  to 
Judgment,  on  the  ground  Cbat  such  en  appUcs- 
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ind  the  earlier  Judgment 
waa  therefore  declared  to  be  a  first  Hen  on  all 
property  ot  Cbe  deceased  JudgmenC  debcor. 

To  the  extent  that  these  cases  decide  that  a 
judgment  Is  determined  ond  eiClngulshed  by  a 
}adgii>'ni  oblaloed  In  an  acClon  upon  Che  first 
ML  .:.  .V. 


A  prior  lien  creditor  can,  under  no  circum- 
stances, question  the  validity  of  hia  debtor's 
conveyance,  irhen  he  fails  to  make  such 
gra.ntee  a  party  defendant  in  tbe  Kire  laoja* 

proceed  ihga. 

ATDxinaton  v.  Rao,  100  Pa.  166;  Long  v. 
McConnell.  166  Pa.  678,  28  Atl.  233. 

An  attachment  cannot  be  issued  upoa  the 
old  judgment  after  its  renewal  by  scire  fa- 
cias, even  within  ita  original  lifetime. 

The  judgment  on  the  scire  facias  is  the  ef- 
fective judgment,  and  ought  to  have  been 
accurately  recited  in  the  process  a>f  eiecu- 

Uall  V.  Olagett,  83  Md.  01 ;  Freeman,  Exe- 
cutions, i  64;  RichardBon,  v.  M'Dougall,  19 
Wend.  80:  Hoberta  v.  Pising,  Rolle,  Abr. 
000;  Foster,  Scire  Facias,  27;  Lambaon  v. 
iloffett.  61  Md.  431. 

Where  an  execution  is  sued  out  after  a 


raenc   any  such   effect  on   the   theory 

JudgmenC  cannot  extingulah  another  of  equal 
nature  and  degree.  The  following  are  cases  of 
this  character:  rreston  v.  Pecton,  Cro.  Ells, 
pr.  2.  p.  S17  -.  Andrews  v.  Smitb.  6  Wend.  S3  : 
Mumford  v.  Scocker.  1  Cow.  ]T8 :  Orlawold  v. 
UlU.  2  Paine,  492,  Fed.  Cas.  No.  5,836 :  Weeks 
V.  Fearsou,  S  N.  H.  31f4. 

IC  Is  suggested,  however,  that  the  tien  of  the 
flrsc  Judgment  may  be  merged  In  Che  Jiulor  Judg- 
ment although  the  earlier  Judgment  Is  not  It- 
Belf  extinguished,  and  that  coDseqnently  cases 
ot  this  character  shed  no  real  light  on  tbe  ques- 
tion under  dlscusslim.  It  will  bo  seen  that 
Cbree  of  the  cases  cited  as  lUiisCraClona  of  this 
class  ot  eases  were  decided  In  the  same  state  as 
was  Purdy  v.  Doyle.  1  Paige,  6S8,  lupra,  a  clr- 
cumsunce  tending  to  lend  sapport-to  tbe  view 
that  these  cases  do  not  necesaarlly  show  that 
Che  lien  of  tbe  earlier  Judgment  Is  not  lo«  by 
the  prosecution  to  Judgment  of  an  action  apon 
such  Judgmenl. 

1'be  mere  bringing  of  an  action  ot  debt  upon 
n  Judgment  bas  been  held  not  to  be  a  waiver  of 
the  lien  created  by  that  Judgment.  Brby  v. 
Urby,  1  Salk.  SO.  To  the  contrary  is  a  dloluni 
In  Coombs  y.  Jordan,  3  Bland.  Cb.  284,  22  Am. 
Dec.  230,  that  the  Institution  of  an  action  ot 
debt  upon  a  Judgment,  as  IC  Is  Incompatible 
witb.  and  cannot  be  prosecuted  at  the  same  time 
and  together  with,  an  eiecntlon  upon  Che  Judg- 
ment, amounts  to  a  waiver  ot  the  lien  arising 
' tbe  right  to  Issue  execution,  or  an  admls- 


JudgmenC  of  u 
proceedings  to  revive  will  not  destroy  the  exist- 
ing lien  of  tbe  Judgment  sought  to  be  revived. 
Lyon  V.  Cleveland.  170  Pa.  611.  30  L.  H.  A.  400. 
33  Atl.  143,  170  Pa.  621,  33  Atl.  145.  In  these 
cases  proceedings  tu  revive  a.  Judgment  against 
a  terre-tenant,  attar  receiving  notice  Cbat  be 
held  a  secret  deed  Co  tbe  property  at  Cbe  Clme  a 
Judgment  had  been  revived  by  an  amicable  scire 
ilgned  by  Che  JudgmenC  debtor  alone,  were 


held  n 


n  abanc 
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idgmebt  on  the  amicable  scire  tsclas,  which 
wnn  a  lien  apon  tbe  land  and  bound  It  In  tbe 
hands  of  the  terre-tenant,  since  such  proceed- 
lUEB  were  not  only  unnecessary,  but  unauChor- 
Izcd. 

To  the  same  effect,  1*  Hughes  v.  Wilkinson,  37 
Miss.  482.  In  which  Cbe  court  held  Chat,  conced- 
ing a  revival  upon  scire  facias  to  be  irregular  or 
even  void,  tbe  subsequent  proceedings  under  the 
original  Judgment  were  ss  valid  as  though  no 
scire  facias  had  been  sued  out  or  JadgniMit  of 
revivor  sntersd. 


Haxilakd  Covwr  ow  Appkiul 


Vkm., 


(aciaa,  though  the  scire  fAcioa  wsa  nued  out 
uanec«eMirilj. 

Uavii  V.  Korton,  1  Slug.  133. 

l^e  judgnient  of  acire  faciaa  seemB  kIbo 
to  nerge  tha  original  judgmeiit,  k>  that  if 
a  second  ftcnre  fftciaB  is  desired  it  cut  DI1I7 
be  obtajned  on  the  first  scire  faciaa,  and  not 
on  the  original  judgmmt. 

Freeman,  Judgm.  I  447,  p.  7T3;  Harris, 
Entries, 990 ;Wo&h  T.BoMe,ieMo.App.23I; 
Wonderly  t.  Lafayette  County,  74  Fad.  706. 

The  plaiutilT  is  entitled  to  scire  facias  one 
d»j  or  jear  after  his  original  judgment 
is  rendered,  or  a.t  mit  time  nithin  twelve 
years.  The  only  penaJtj  is  that,  if  he  sue 
out  a  scire  facisa,  he  must  rely  on  his  new 
judgment  thernn  for  his  execution. 

Freeman,  F^ecutions,  |  BS,  p.  320;  Rob- 
nrls  V,  fining,  Rolle,  Abr.  900;  Lamb»tm  r. 
Moffett,  61  Md.  426;  Wonder^  t.  Lafayette 
Counljf.  74  Fed.  702. 

As  far  as  the  terre4enant  is  concerned, 
the  scire  facias  is  a  new  proceeding,  alUiougb 
as  to  the  defendant  it  is  but  a  continuation 
of  an  old  Bction.  But  whatever  may  be  the 
nntnre  of  the  proceeding  or  action,  tlie  judg- 
ment of  fiat  eweoutio  in  the  proceedings  scire 
fadaa  «xeoutumam  ntm  is  a  new  judgment; 
«ect*in1y  a  renewed  judgment,  as  tJie  atat- 
nta  Mjs. 

WeavKT  V.  Bogg»,  3S  Md.  264;  Uallikiit 
V.  Duvail,  7  Gill.  Jt  J.  360;  War^eM  v.  Brew- 
ci;  i  Rill,  26B ;  Bish  v.  Williar,  50  Md.  382 ; 
Lanbson  v.  Moffett,  81  Md.  431;  Go.  LitL 
i  SQrj;  Poe,  PI.  t  Fr.  |  665;  Walih  V.  Boiie, 
16  Mo.  jipp.  231  i  Lafayette  County  t,  Won- 
rfCT-Iy,  34  0.  C.  A.  362,  92  Fed.  313. 


Jf«Mrt.    AlMEMidev    Hsrdomrtle,    Jr^ 

and  Frajtk  D.  W711B,  for  appellees: 

Upon  the  death  of  Maria  Coath  there  be- 
oime  vested  in  William  Coath  an  undiTided 
one-third  interest  in  the  leasehold  property, 
levied  on  this  case.  The  interest  so  ve*t«d 
is  an  equitable  interest  or  estate. 

Neaie  v.  Hagthrop,  3  Bland,  Ch.  551; 
Smith  v.  Z>oe  e»  dem.  Detmia,  33  Md.  449; 
Bock  Hiil  CoUege  v.  Jones,  47  Md.  21. 

The  judgmeat  against  William  Cceth, 
which  waa  in  full  operation  at  the  time  at 
the  death  of  Maria  CoaUi,  constituted  a 
valid  lien  against  this  equitable  interest  or 

ahryock  V.  Morrit,  76  Md.  70,  23  Atl.  68. 

The  lien  of  the  original  judgment  is  not 
extinguished  by  the  judgment  of  fiat,  but  re- 
mains in  force  for  the  statutory  period  of 
twelve  yeara. 

The  language  of  the  statutes  is  absolute 
and  unqualifled  in  oontinuing  the  lien  of 
the  judgment  for  a  period  of  twelve  years. 

The  appellee  cannot  be  deprived,  by  mere 
implication,  of  a  right  positively  conferred 
upon  it 

Code  Pub.  Gen.  Iaws,  art  S6,  g|  19,  SO, 
Acts  1890,  chaps.  114,  314. 

Failure  to  brinr  in  such  terre-tenant  doea 
not  affect  the  rignte  of  the  judgment  credi- 
tor to  enforce  an  existing  lien  by  Axecutitm 
or  attachment. 

2  Foe,  PI.  a,  Pr.  tt  536-588;  Z>oub  t. 
Barnes,  4  Gill,  0;  Jfwphy  v.  Cord,  12  Gill 
ft  J.  182;  Warfidd  v.  Brewer,  4  Gill,  266. 

The  office  ot  a  scire  (aciaa  to  revive  a  judg- 
ment is  to  reinveet  it  with  all  the  pown^ 
attributes,  and  conditions  that  originally 
belonged  to  it^  and  which  have  been  wholly 


Bo  (ajr  M  WeioaT  v.  Rii.«nd  Is  an  anthorlt; 
(or  the  prapOBltlou  that  Ibe  Judgment  entered 
on  a  sdrs  taclas  eitlngulsbea  tbe  lien  of  tbe 
original  Judgment  as  ngBlnat  ons  not  bound  b]) 
(he  ni>n  JudKment  because  not  made  a  parCr  to 
ihe  prociiedlnKs  to  revive,  It  wems  to  be  coo- 
irar]'  to  the  coqcIubIod  reached  In  other  cases 
In  whicb  tlilB  queatliH)  hsa  bees  discussed. 

Thus,  la  Stochwell  T.  Walker.  S  lad.  ZIG,  a 
revival  o(  tbe  Judgment  asalnst  tbe  Judsment 
dabtor  In  proceedlais  Inilltuted  agaloat  blm 
nlnne  was  held  not  to  eitlegulsb  the  first  Judg- 

ludgment.  and  be  still  remains  bound  tberebj. 
nnd  liable  to  proceedlngB  to  eoforce  It. 

ir  this  case  can  be  dlstlngulabed  from 
WRioni  V.  Rylahd  on  the  theory  that  tbe  Judg- 
ment In  scire  facias  In  iDdlaaa  la  bat  an  award 
nf  eiecutlon.  while  la  Uaryland  it  is  a  new 
judgment,  Ibere  remain  two  t'ennsylvanla  cases 
In  which  the  aama  mult  baa  been  reached  de- 
<p1to  tbe  fact  that  Id  that  state  a  Judgment  ob- 
lalntd  upon  aclre  Facias  la  guod  recuperet. 
Purabt  V.  Overdeer,  3  Wstts  Ji  B.  470.  Is  Ihe  first 
nf  these  caiea.  Here  a  Judgment  entered  □□  a 
scire  facia  a  leaned  to  revive  tbe  lien  of  a  Judg- 
ment wlthont  notice  to  the  terre-tenant  naa  held 
not  to  eitlngolab  tbe  arlginal  Uai  of  the  former 
Judgment  ea  as  to  take  swa;  tbe  rigbt  oC  tbe 
lilalntllT  to  revive  It  Bgalnat  the  defendant  and 


t   bT   s 


F  scire 


Biied 


witbin  Ave  rears  from  the  time  when  tbt 
nal  Judgment  was  entered.  To  make  tbla  decl- 
«1an  esecntlallT  In  conflict  with  Whioht  v.  Ry- 
LAND  It  would  seem  oolj  neceasarr  to  show  tbat 
lo  l'«BnBjIvania  the  exlateace  of  a  lien  la  requi- 
site to  tbe  right  to  Issue  a  scire  facias  to  re- 
5aL.K.A. 


viva  sach  lleiL  It  la  submitted  that  this  Is 
shown  br  1^.  act  1827  (Pub.  I^wa,  129).  the 
atatute  la  force  when  this  case  was  decided,  de- 
claring a  Judgment  to  be  a  Hen  for  Ave  fears 
from  date  of  entrf,  but  no  longer  anleaa  pro- 
ceed lags  to  revive  are  aaed  out  within  that  pe- 
riod. It  Is  algnlflcant,  also,  that  tbe  odIt  de- 
fease urged  b;  tbe  terre-tenant  to  the  new  scire 
facias  was  tbat  the  plalntllT  had  lost  hla  Ilea  hf 
reviving  the  original  Judgmeat  without  notice  to 
the  terre-tenant.  Tbe  court  In  overruling  thia 
defense,  aaid  tbat,  aJthougb  a  Judgment  on  tbe 
scire  facias  Isaued  to  revive  tbe  lien  of  a  former 
Judgment  la  for  aome  purpoaea  In  tbe  nature 
of  a  new  Judgment,  "it  Is  not  considered  aa  op- 
erating to  merge  and  eitlngulgh  the  original 
Judgmeat  to  all  Intents  sad  purposes  ■□  aa  to 
take  awar  tbe  rigbla  of  tbe  plalntltr.  The  orlgl- 
□h1  Judgment  allU  bas  Ita  operation  and  effl- 
cac<r.  The  lands  boand  bj  tbe  original  Judg- 
ment continue  ao  bound.  UDtwl  that  ending  ■  fur- 
ther lien  may  be  acquired  by  tbe  new  Judgment." 
Tbls  case  waa  followed  In  Little  v.  Smyser. 
10  I'a.  3S1,  which  dllTered  from  tbe  earlier  rase 
only  In  the  fact  that  tbe  Judgment  aougbt  to  be 
revived  wnS  Itself  a  revival  Judgmeat.  This 
difference  tbe  court  regarded  as  immaterial, 
elating  that,  ai  the  orlglaal  Judgment  at  Ml  aub- 
Blats  fur  tbe  purposes  of  tbe  lien,  notwlthitaod- 
Ing  a  further  lien  may  be  acquired  by  the  new 
Judgment,  the  same  Is  true  of  every  Intermediate 
Judgment  ot  revival.— at  leaat  for  tbe  period 
of  Ave  yean  from  tbe  time  of  Its  rendition. 
The  court  conceded  that  a  Judgment  rendered  In 
a  scire  faciaa  for  tbe  plilntltt  may  be  a  bar  10 
another  aclre  fad  IS  on  the  same  Judmeat, 
where  the  successive  Judgments  of  rer'val  it' 


UOL 


Wright  t.  Rtlasd. 


or   in  part  nupeoded   hy  lapM  of   time, 
cAuige  of  parties,  and  th»  like. 

lloore  V.  Oarrettaon,  S  Md.  443;  Button 
V.  Ditto,  20  Ud.  32Si  Eoffman  v.  Bhuff,  80 
Hd.  614,  31  Atl.  506. 

A  scire  facias  to  revive  a  judgment  poet 
annvm  et  diem  is  but  a  CMitinuation  of  the 
orig'inai  ectioo,  and  the  execution  thereon 
it  an  execution  on  the  former  judgment. 

Irwin  V.  tfimm,  11  Fa.  425,  Gl  Ath,  Dec. 
550;  Furght  v.  Ocerdeer,  3  Watta  *  S.  471; 
LiUla  V.  8myaar,  10  Pa.  3S5. 

On  petition  for  reargument. 

The  theorj  that  it  ie  not  neceesarf  to 
notify  terre-tenants  bj  scire  facias  before  is- 
suing a  fieri  facias  within  the  sta.tutorf 
period  is  borne  out  l^  all  the  MarjUnd  deci- 
sions except  one, 

^mott  V.  Niclmlla,  1  Earr.  t  J.  472,  which 
deciaion  is  reversed  in  express  tArais  by 
M'Eiaerry  t.  Bmith,  2  Harr.  A  J.  72;  War- 
field  V.  Brewer,  4  Oill,  26S;  Mwrphy  v.  Cord, 
12  Gill  t  J.  132. 

When  the  debtor  alienated  lands  subject 
to  the  lien  of  a  judgment  before  the  right  to 
issue  an  immediate  execution  was  suspended 
a  scire  fadas  was  unnecessary  to  aflect  the 
terre-tenants. 

Marphy  v.  Cord,  12  Qill  ft  J.  1S2;  Ditvall 
V,  Speed,  1  Md.  Ch.  228 ;  Hoyden  t.  Btetoart, 
I  Md.  CSi.  464 ;  Hodges  v.  Semer,  i  Hd.  Ch. 
384;  Andorton  v.  Tydttiga,  S  Md.  443,  63 
Am.  Dec.  708;  Jofboe  v.  Ball,  37  Md.  350; 
Sfanton  v.  Hoyt,  43  Md.  266. 

The  writ  of  scire  facias  and  the  judgment 
of  fiat  are  for  the  purpose  of  continuing  and 
perpetuating  the  judgmont,  but  not  with  the 
purpose  o(  destroying  the  Toeted  lien. 

Moore  T.   OarretUon,  6  Md.  448;    Huaton 


V.  Ditto,  20  Md.  323;  Hoffman  t.  Bhupp,  80 
Md.  614,  31  AU.  606;  Fwaht  t.  Overdeer, 
3  Watte  4  S.  471;  Little  t.  Smyaer,  10  Pa. 


Sob^neker,  J.,  delivered  the  <vinion  of 
the  court: 

Kyland  k  Brooks  obtained  judgment  in 
the  Baltimore  city  court  against  George  W. 
Grofflin  and  William  Coath  for  «457.16  on 
June  29,  1887.  The  judgment  was  entered 
to  the  use  of  the  Eyland  A  Brooks  Lumber 
Company,  which  caused  a  scire  facias  to  b« 
issued  thereon,  in  which  a  judgment  of  fiat 
was  entered  on  May  8,  1899.  The  only  de- 
fendants to  the  scire  facias  were  the  origin- 
al judgment  debtors,  no  notice  having  been 
taken  of  their  grantees  <h'  alienees.  In  Au- 
gust, 1892,  Maria  Coath,  the  mother  of  the 
defendant  William  Coath,  died  intestate,  be- 
ing the  owner  of  a  sub-ground- rent  of  f  130 
Etr  annum,  issuing  out  of  a  lot  of  ground  in 
altimore  oity.  She  left  three  children,  in- 
cluding William,  each  of  whom  was  entitled 
to  an  undivided  one  third  of  her  estate.  Be 
assigned  his  interest  in  the  estate  diortly 
before  the  distribution  thereof  to  his  sist^ 
Sarah  E.  Wright,  by  a  deed  duly  executed  and 
acknowledged,  which  was  lodged  in  Uie  office 
of  the  register  of  wills  of  Baltimore  city,  but 
was  not  recorded  in  the  land  records.  The 
assignment  recited  a  consideration  of  fl,- 
000,  and  its  bona  fides  is  not  assailed  in  the 
record.  By  the  final  administration  ac- 
count of  the  estate  two  thirds  of  the  net 
residue^  including  the  aubrent  of  $180,  was 
distributed  to  Sarah  E.  Wright,  and  a  con- 
v^'ance  thereof  was  made  to  her  by  the  ad- 
under  the  order  of  the  orphans' 


tietweea  the  ssme  parties  or  their  privies,  oper- 
ating In  eitenstoD  oC  the  lien,  but  said  that 
where  the  land  was  aliened  before  tba  Inst  Judg- 
ment, and  the  object  at  the  scire  Facias  was.  as 
fn  FarabC  v.  Overdeer,  3  Watts  &  8.  4T0.  >upra, 
to  continue  the  Hen  or  the  orlglDal  Judimeat 
which  still  subsisted  ssslnst  tba  land  In  the 
bands  ol  the  veodees  of  the  original  defendaaCs, 
It  vBs  abiolutel;  necessar;  to  sue  on  the  Drst 
Jadement  For  the  reason  that  "the  second  hsb 
rendered  alter  the  alleuatloa  against  the  alienoT 
■lone,  and  consequently  tbe  aHenea  could  not 
for  any  parpoee  be  deemed  a  part;  to  It.  It 
was  therefore  re^ariled  as  rea  Inter  alios  acta  so 
tar  as  the  quality  ot  lien  was  concerned.  As 
against  the  deCendant  Id  It,  It  iras  personally 
binding,  and  would  subject  him  to  execution,  or 
might  be  levied  on  any  estate  be  bad.  A  con- 
sequence was  that,  aa  agalnat  hli 


inded   I 


But  for  every  purpose  at  Hen  against  the  land 
originally  boimd.  It  was  utterly  naught.  In 
seeking  the  extension  ot  that  lien,  the  plaintiff 
was.  therefore,  necessarily  driven  to  overleap 
(he  second  Judgment,  as  unconnected  with  the 
great  object  ot  the  new  process.  ...  In 
determining  wbetber  a  party  ciin  have  recourse 
to  an  Intermedin te  Judgment,  we  are  to  cooslder 
whether  tbe  last  carrlea  with  It  all  the  Incldenta 
and  c|UBlltles  attendant  upon  the  llrst  or  Inter- 
mediate ones  aa  against  all  the  parties  to  whom 
the  pUlDtia  may  lesally  look  as  liable  to  be  af- 
fected by  it  In  person  or  estate.  If  not  and  the 
lien  ot  any  of  tbe  precedent  Judgments  still  ei- 
Ista  the  plainest  principles  of  Justice  require 
tbe  plalntlEt  shonid  be  at  liberty  to  proceed  upon 
It.  Were  this  denied  bin  a  perfectly  valid  en- 
K8  L.  R.  A.  4 


cumbrance  would  be  liable  to  defeat  by  the  mis- 
take ct  lulng  out  scire  facias  within  tbe  five 
years  against  the  defendant  alone  In  Ignorance 
of  bis  conveyance  to  another,  or  through  the 
accident  of  not  Including  gome  ot  sevaral  alien- 
ees ;  a  thing  of  easy  occurrence  In  a  country 
where  lands  pass  so  rapidly  from  hand  to  band." 
And  this  rule  seems  to  be  recognised  in  Lyoa 
V.  Cleveland,  170  Fa.  611.  SD  L.  R.  A.  4O0.  3S 
Atl.  143,  in  which  the  court  said  that  a  Judg- 
ment creditor  who  revives  bis  Judgment  with- 
out legal  notice  to  a  purchaser  from  the  Judg- 
ment debtor  who  has  recorded  his  deed  or  en- 
tered Into  the  actual  possession  of  tbe  land  will 
lose  his  lien  s*  to  the  lands  so  acquired  by  the 
terre-tenant  at  tbe  end  at  Sve  years  from  tbe 
time  when  tbe  notice  of  the  terre-tenant's  title 
can  be  broagbt  home  to  bim.  Although  this 
language  ot  the  supreme  court  was  criticised  Id 
Buter  V.  FIndley,  E  Pa.  Super.  Ct.  163,  on  the 
ground  that  it  nullified  tbe  pravisions  of  Pa 
act  June  1,  18S7  (Pub.  Laws,  289),  tbat  no  pro- 
ceedings sbsil  be  available  to  continue  the  Hen 
ot  a  Judgment  "against  a  terre-tenant  whose 
deed  for  the  land  bound  by  the  said  Judgment 
has  been  recorded,  except  by  agreement  In  writ- 
ing signed  by  said  terre-tenant  and  entered  on 
the  proper  Hen  docket,  or  the  tsrre-tenaDt  or 
terre-tenants  be  nsmed  as  such  in  tbe  original 
scire  facias,"  tbe  later  case  also  recognlies  that, 
though  under  thla  statute  a  terre-tenant  whose 
deed  is  on  record  at  the  time  of  an  attempted  re- 
vival is  not  ifTected  thereby  unless  he  Is  Darned 
as  a  party  to  tbe  scire  facias  or  signs  an  ami- 
cable scire  tidas,  he  remains  boand  by  the  Jadg- 
ment  sought  to  be  revived  for  Bve  years  from  Its 
rendition.  W.  W.  N. 
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court,  and  sha  entered  into  possesaion  of  it. 
llia.t  conveyance  waa  duly  recorded  in  tie 
Und  records  on  August  16,  1S94,  nearly  four 
yEAra  before  the  issuing-  of  the  Bcire  facias 
on  the  judgment  agaJnat  Graffliu  t  GoaUi. 
On  June  23,  1S99,  the  Rylnnd  A:  Brooka 
Lumher  Comp&Djr,  aft«r  tlie  judgment  of  fi&t 
bad  been  entered,  issued  bh  attachiapnt  re- 
oiting  both  the  original  judgment  and  the 
flat.  On  the  next  day,  June  24th,  the  at- 
tachment was  leivied  as  per  achcdule  upon 
the  intnest  of  William  Coath,  in  the  Bub- 
rent  of  $180,  and  on  July  g,  I8Q9,  it  was  laid 
in  the  huids  of  Sarah  E.  Wright.  Slie  ap- 
peared to  the  attachment,  and  pleaded  prc^ 
erty  in  herself  to  the  interest  in  tiie  aubreut 
which  had  been  leivied  on,  and  alao  moved  to 
quash  the  attachment  oa  the  same  ground, 
and  for  the  further  reason  that  she  had  not 
been  mode  a  party  to  the  acire  facias  by 
which  the  judgment  bad  been  revived  before 
the  attachment  nna  ieeued.  The  motion  to 
quash  and  the  iasue  on  the  attachment  were 
iritd  at  the  same  time  before  the  court  with- 
out a  jury,  and  the  4»urt  overruled  the  mo- 
tion to  ^uash,  and  rendered  a  verdict  and 
entered  judgment  for  the  plaintiff  for  the 
property   attached,   and   the   garni  ahee   ap- 

At  the  trial  of  the  case  the  court  granted 
the  prayer  of  the  plaintiff,  which  briefly  re- 
cited the  facts  already  stated  in  this  opin- 
ion, and  asserted  the  plaintifT's  right  to  a 
verdict  thereon,  and  it  rejected  the  three 
prayers  of  the  gamiabee,  which  asserted  that 
there  was  no  evidence  legally  auflicirait  to  en- 
title the  plaintiff  to  a  verdict,  or  to  wititle 
it  to  a  condemnatl(»i  of  the  property  levied 
on,  or  to  shonv  that  the  defeiidant  had  an; 
interest  therein  either  when  the  judgment 
was  rendered,  or  whan  the  attachment  waa 
isBued,  or  at  any  time  BiTice.  There  are  two 
bills  of  exceptions, — one  on  the  court's  ac- 
tion on  the  prayers,  and  the  other  to  the  re- 
fusal of  the  motion  to  quash. 

The  original  judf^ent  against  Grafflin  A 
Coath  was  a  lien  on  Coath'a  one-third  inter- 
est in  the  ground  rent  of  which  his  mother 
died  intestate.  That  Hen  was  not  devested 
by  the  sate  and  conveyance  of  his  nhare  of 
the  estate  to  his  sister,  and  the  plaintiff 
might  have  aeized  it  under  a  fi.  fa.  on  the 
original  judgment  at  any  time  before  the  is- 
sue of  the  scire  facias.  But,  after  the  judg-- 
ment  of  flat  in  the  B«re  facias,  he  oould  not 
have  execution  upon  hia  original  judgment. 
This  court  has  repeatedly  held  that  thp  fiat 
"is  considered  a  new  judgment"  {MulliHn 
V.  Diivall.  7  Gill  A  J.  355 ;  Weaver  v.  Bnpgs, 
3R  Md.  204)  ;  and  that  it  is  "the  effective 
judgment,"  and  must  be  "accurately  re- 
cit^  in  the  process  of  executions"  [floil  v. 
Clagett,  63  Md.  81 ) .  In  Lambaon  v.  Mof- 
fett,  61  Md.  431,  this  court  cites  with  ap- 
proval Roberta  v.  PiHng.  Rolle,  Abr.  BOO, 
where  it  waa  held  that  the  plaintiff,  who 
sued  out  a  scire  facias  within  a  year  and  a 
day  after  judgment,  could  not  have  execu- 
tion until  he  had  a  new  judgment  in  the 
scire  facias,  and  aay  that  it  is  authority,  if 
any  were  needed,  for  the  proposition  that, 
where  a  pcuiy  nnueceMiarily  auea  out  a  scire 
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facias  when  he  is  entitled  to  and  can  have 
an  immediate  executi(m,  be  thereby  aubjects 
himself  to  the  inconvenience  and  delay  of 
having  the  execution  withheld  until  he  6b- 
tains  a  judgment  of  flat  under  the  aci.  fa. 
The  remaining  que«tion  to  be  deteruuDed 
is  whether  the  lieu  of  the  original  judgment 
upon  the  aubrent  was  revived  by  the  scire 
facias  to  which  Mra.  Wright,  tiie  vendee  of 
Coath'a  interest  therein,  was  not  made  a 
party  as  terre-tenant.  The  question  who 
are  necessary  defendants  to  a  scire  facias 
has  been  frequently  before  this  court.  In 
Arnott  V.  Nicholls,  1  Hairr.  4  J.  472,  which 
was   de^nded   at  a   time  wiien    the   law   re- 

Juired  a  judgment  to  be  reviewed  by  a  acire 
icias  after  a  year  and  a  day  from  its  date 
before  a  fl.  fa.  could  issue  upon  it,  the  oourt 
held  that  if  a  defendant  sells  and  conveys 
his  lands  bona  flde  for  a  valuable  conaidera' 
tion  after  the  judgment,  even  within  tJie 
year  and  day,  no  execution  can  issue  against 
the  lands  ot  the  vendee  until  a  acire  fadas 
has  l>een  sued  out  on  the  judgment,  and  no- 
tice given  to  him  as  terre-tenant.  'Hiat  case 
has  been  srroneonsly  referred  to  as  having 
been  overruled  by  M'Elderry  v.  Smith,  2 
Harr.  &.  J.  72;  but  an  inspection  of  the  lat- 
ter ease  shows  that  it  did  not  overrule  the 
former  one  at  all,  but  simply  decided  that, 
where  the  defendant  aliened  hia  land  dur- 
ing the  pendency  of  a  scire  facias  the  plain- 
tiff, after  a  flat  on  the  scire  faciaa,  might  is- 
sue a  fl.  fa.  and  levy  on  the  land  so  aliened. 
without  proceeding  against  the  parties  who 
became  vendees  pendente  lite.  In  Marphp 
V.  Cord,  12  Gill  &  J.  182,  a  fi.  fa.  levied  upon 
lands  which  had  been  mortgaged  by  the  de- 
fendant within  a  year  and  day  after  the 
judgment  waa  upheld  in  an  ejectment 
brought  by  the  mortgagee  against  the  pur- 
chaser ot  the  land  under  the  fi.  fa.  but  no 
.pinion  was  filed  in  the  case,  sjid  it  does  not 
ippeer  upon  what  grounds  or  authority  the 
■ourt  relied  in  making  the  decision.  In 
War/ipH  V.  Breicer,  4  Gill,  288,  the  court  ex- 
pressed the  opinion  that  a  fl.  fa.  iseued  with- 
in a  year  and  day  after  the  entry  of  the 
judgment  might  be  levied  on  lands  convCTed 
by  the  defendant  after  the  judgment  without 
first  issuing  a  acire  facias  against  the  ven- 
dee; but  the  oourt  relied,  in  so  holding,  upon 


ruled  by  M'Elderry  v,  Smilh.  2  Harr.  ft  J, 
72.  It  appears,  however,  from  the  record 
in  WarfUld  v.  Brewer,  that  the  expression 
by  the  court  ot  the  opinion  just  mentioned 
merely  an  obiter  dicfunv,  as  it  did  not 
appear  in  that  case  whether  the  alienation 
of  the  lands  of  the  defendant  had  been  made 
before  or  after  the  sci.  fa.  was  issued,  and 
for  that  reason,  among  others,  the  judgment 
in  favor  of  the  terre-tenant  waa  affirmed. 
It  haa  been  uniformly  held  that,  when  the 
sci.  fa.  was  not  issupd  until  after  the  year 
and  day,  which  period  was  extended  by  act 
1823,  chap.  194,  to  three  years,  daring 
which  execution  might  iseuD  without  resort 
to  scire  facias,  it  was  necessary  to  make  Uie 
alienees  after  judgment  partiea  to  the  writ 
if  it  was  desir^  to  affect  the  lands  conveyed 
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to  tiem.  In  War/teld  ▼.  Brewer,  4  Gill, 
268,  the  court  saja:  "Wo  know,  however, 
of  no  decisiiMi  of  our  courts  tbat,  nhen  the 
judgment  is  to  be  revived,  it  is  not  iieceBsa.r;r 
to  make  the  terre-tenant  a,  party  in  order 
to  proceed  against  hia  land,  or  tha.t  he  is 
bound  by  snj  sci.  fa.  issued  aiter  the  aliena- 
tion, and  to  which  he  was  not  a  party."  In 
FoUc  V.  PendMon,  SI  Md.  123,  the  court,  in 
apenkinf;  of  the  neceaait^  of  including  the 
terre-tenants  in  the  Bci.  fa.,  sayer  "Hey 
are  in  as  of  the  estate  of  the  judgment  debt- 
or, and,  before  the  judgment  can  be  revived 
and  enforced  by  execution  agdinst  the  luid 
•o  as  to  devest  their  title,  it  is  necesaary  to 
-warn  them  by  the  scire  facia.s,  so  that  thay 
may  ba.ve  an  opportunity  of  making  their  de- 
fense and  of  claiming  contribution  from  oth- 
ers holding  lands  of  the  judgment  debtor 
bound  by  the  judgment."  See,  to  same  ef- 
fect, Watih  V.  Boyle,  30  Md.  Z70,  Sinca 
act  IS84,  chap.  178,  authorized  an  execution 
to  be  issued  upon  a  judgment  at  any  time 
within  twelve  years  from  ita  date,  this 
court  has  not  passed  upon  the  necessity  of 
making  the  terre-tenants  parties  to  a  scire 
facias  issued  within  that  time,  but  both  tho 
practice  hitherto  pursued  in  issuing  the 
writ  and  the  principles  of  pleading  seem  to 
require  that  they  should  be  made  parties. 
So  far  as  they  are  concerned,  the  proceeding 
is  a  new  one,  and  it  may  result  in  giving 
vitality  for  a  long  time  to  a  burden  on  their 
lands  which  is  about  to  expire.  Scire  fa- 
cias, although  a  judicial  process,  "so  far 
partakes  of  the  nature  of  an  action  that 
ue  defendant  may  appear  and  plead  to  it 
ID  the  same  manner  as  to  an  action  founded 
upon  an  original  writ,  and  the  judgment 
thereon  is  considered  a  new  judgment." 
Weaver  v.  Ropga,  38  Md.  284.  It  has  been 
held  in  several  eases  that  the  writ  is  in  the 
nature  of  a  declamtion,  and  that  it  must 
"contain  upon  its  face  such  a  statement  of 
facta  as  to  justify  the  process  in  respect  to 
the  form  in  which  it  issues  and  the  persons 
who  are  made  parti m  to  it,"  Tfeabit  v. 
Maaro.  11  Gill  A.  J.  265;  McKnew  v.  Ovvall, 
4S  Md.  509.  In  view  of  the  decisions  to 
which  we  have  referred,  it  would  be  incon- 
sistent to  hold  that  the  owner  of  tJie  land 
thus  put  in  jeopardy  should  have  no  notice 
of  the  proceeding  which  he  is  entitled  to  de- 
fend, and  which,  if  undefended,  might  prove 
destructive  of  hia  title  to  his  lands.  The 
law  in  ite  present  status  is  very  liberal  to- 
wards the  plaintiff,  who  may  issue  execu- 
tion on  hii  judgment  at  any  time  during  the 
twelve  years  for  which  It  is  a  lien,  and  levy 
upon  the  lands  of  the  terre-tenant  without 
previous  notice  to  that  person.  It  imposes 
no  hardship  upon  him  to  require  that,  when 
he  seeks  to  revive  and  e.-ttend  the  lien  of  the 
judgment  for  another  twelve  years,  the  par- 
ties owning  the  land  and  to  be  affected  by 
the  revived  lien  should  have  notice  and  an 
opportunity  to  be  heard  in  their  own  be- 
half before  the  Sat  goes  against  them. 

We  think  tbat  the  appellant,  Sarah  E. 
Wright,  was  entitled  to  notice  of  the  scire 
facias  a*  terre-tenant,  and  should  have  been 
made  a  defendant  to  it  llie 
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her  of  the  equitable  interest  of  her  brother 
in  their  mother's  estate,  followed,  as  it  was, 
by  the  distribution  of  it  to  her  in  tiie  admin- 
istration account,  and  the  subsequent  con- 
veyance of  the  legal  title  to  her  by  the  ad- 
ministrator in  pursuance  of  the  order  of  the 
orphans'  court,  and  her  entry  into  possession 
thereunder,  constituted  her  an  alienee  and 
terre-tenant  of  his  interest  in  the  rent,  llie 
omission  to  make  her  a  party  to  ttie  scire 
facias  resulted  in  a  failure  to  revive  the  lien 
of  the  judgment  against  the  interest  which 
she  derived  from  her  brother  in  the  ground 
rent.  The  second  and  third  prayers  of  the 
appellant  presented  this  issue,  and  they 
should  have  been  granted  by  the  court  below. 
Judgment  reverted,  with  costs. 

Jones,  J.,  dissenting  (Filed  Aufust  14, 
1901 ) : 

For  the  reasons  which  are  given  in  the 
following  expression  of  my  views,  I  have 
felt  constrained  to  dissent,  though  with 
great  respect,  from  the  conclusions  of  tha 
court  in  this  case.  Though  the  facte  of  the 
case  appear  in  the  opinion  of  the  court,  it 
wilt  conduce,  perhaps,  to  a  better  under- 
standing of  the  views  I  shall  here  submit, 
to  accompany  them  with  a  particular  state- 
ment of  the  facts: 

On  the  29th  of  June.  1887,  Samuel  P.  Ry- 
land  and  Chauncey  Brooks,-  partners,  ob- 
tained in  the  Baltimore  city  court  a  judg- 
ment for  $467.16,  with  interest  and  costs, 
against  George  W.  GraJHin,  Jr.,  and  William 
Coath.  partners  trading  as  Orafflin  i  Co.. 
which  was  on  the  28th  of  April,  1899,  entered 
to  use  of  the  Ryland  k  Brooks  Lumber  Com- 
pany, a  body  corporate.  On  the  2Sth  of 
A^ril,  1899,  a  writ  of  scire  facias  to  revive 
this  judgment  was  issued,  and  was  returned 
as  "made  known  to  George  W.  Grafflin  and 
William  Qjath,  copartners  trading  as  GraJ- 
flin  4  Co.,  by  service"  on  ea»h  of  the  part- 
ners in  the  regular  form.  On  the  8th  of 
May.  1899,  judgment  of  flat  was  entered  in 
the  scire  facias  proceodine.  On  the  23d  of 
June  following,  the  plaititiiTs  sued  out  an  at- 
tachment upon  which  there  was  the  follow- 
ing return :  "Entry  made  and  attached 
and  appraised  aa  per  schedule,  on  the  24th 
day  of  June,  1899.  Notice  of  this  attach- 
ment given  to  Char1e«  P.  Evans  and  John 
B.  Spence,  trading  as  Evans  k  Spence,  occu- 
pants in  possession  of  the  property  attached 
described  in  schedule;  also  notice  of  this 
attachment  given  to  Sarah  E.  Wright  and 
Ella  C.  Dunlap  on  the  8th  day  of  July.  1899; 
also  laid  in  the  hands  of  Sarah  E.  Wright  on 
the  Bth  day  of  July.  1899,  at  1:60  o'clock 
p.  H.,  in  presence  of  Bernard  Schmiuke,  and 
garnishee  snnmiMied."  The  property  em- 
hraced  in  the  schedule  accompanying  the 
return  was  all  the  right,  title,  interest,  es- 
tate, etc.,  of  William  Coath  in  and  to  a  lot 
of  ground,  with  the  improvements  theretm, 
and  particularly  the  annual  subrent  issuing 
thereout  of  S180,  which  was  described  as 
situated  on  Lombard  street,  in  the  city  of 
Baltimore,  and  as  "being  the  same  property 
subleased  by  Maria  Coath  to  Moses  Moses 
t^  sublease  bearing  dat«  the  Slst  day  of 
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Januu7,  ISSS,"  et«.  Sarali  E.  Wright,  who 
was  returned  as  gi,Tniahee,  sppeared  to  the 
ftttachment,  &nd  pleaded  (1)  that  the  laud 
and  tenements  mentioned  in  the  icheduEe  an- 
nexed to  the  HherifT's  return  at  the  time  ol 
entering  up  the  judgment  upon  which  the 
attftchment  was  igeued,  and  at  the  time  at 
laying  the  said  attachment,  were,  and  al- 
wavB  since  hare  been,  and  still  are,  her 
property;  (2)  that  they  did  not  at  any  <A 
the  times  mentioned  belong  to  the  de/end- 
ante  nor  to  either  of  them;  and  (3]  the  de- 
fendants did  not  at  a^y  of  said  times,  i 
did  either  of  them,  have  any  right,  title, 
interest  in  or  to  said  lands  and  tenements. 
The  plaintilTs  traversed  the  pleas,  and  upon 
issues  joined  the  case  was  submitted  to  the 
court  for  trial.  Upon  the  trial  the  evidence 
showed  that  one  Maria  Coath,  in  the  month 
of  August,  1892,  died  intestate,  possessed  of 
the  annual  sub-ground-rent  of  SI  SO  issuing 
out  of  the  lot  of  ground  deecribed  in  the 
schedule  returned  by  the  sheriff  with  the 
writ  of  attachment  sued  out  in  this  case; 
that  William  Coath,  one  of  the  defendants 
in  this  cftse,  S&rah  E.  Wright,  the  garnishee, 
and  one  Ella  C.  Dunlap  were  the  next  of 
kin  of  the  said  deceased,  and  entitled,  as 
distributees,  to  her  estate:  that  on  the  30th 
day  of  January,  1894,  William  Coath  exe- 
cuted. In  consideration  of  $1,000,  to  Sarah  E. 
Wright,  an  asMgnment  of  all  his  "right, 
title,  interest,  and  distributive  share  in  and 
to  nil  the  personal  estate  of"  his  mother, 
Maria  Ooath,  which  assignment  was  ae- 
knowledged  before  a  Justice  of  the  peace, 
and  recorded  in  the  office  of  the  register  of 
wills  of  BEJtimore  city;  that  William  Coath, 
as  administrator  of  the  estate  of  Maria 
Ooath,  in  making  distribution  thereof,  dis- 
tributed to  "Sar^  E.  Wright,  a  daughter  of 
the  intestate  and  assignee  of  the  distributive 
share"  of  himlelf,  "a  son  of  said  deceased, 
under  deed  dated  January  30,  1S94,  left  to 
be  recorded  in  the  ofGce  of  the  register  of 
wills,  two  undivided  one-third  interests  in 
the  annual  subrent  of  8180,"  etc.,  and  to 
Ella.  C.  Dunlap  "one  undivided  one-third  in- 
terest" in  the  said  subrent;  and  that  there- 
after, in  pursuance  of  an  order  of  the  or- 
phans' court,  the  said  administrator  execut- 
ed, on  the  23d  day  of  April,  1B94,  to  the  said 
Sarah  E.  Wright  and  the  said  Ella  C.  Dun- 
lap, a  deed  of  the  said  annual  subrent,  giv- 
ing to  the  former  two,  and  to  the  latter  one, 
undivided  interest  in  the  same.  This  deed 
-was  duly  recorded  among  the  land  records  of 
Baltimore  ci^,  and  by  virtue  of  this  deed, 
and  of  the  before  mentioned  a-ieignment,  the 
■aid  Sarah  E.  Wright  and  Ella  C.  Dunlap 
entered  into  possession  of  their  respective 
interests  in  and  to  said  subrent  Upon  this 
evidence,  under  the  pleadings,  the  plaintiffs 
offered  a  prayer  which  the  court  granted; 
and  the  garnishee  offered  three  prayers,  to 
the  effect  that  there  was  no  avidenoe  legally 
sufficient  to  sustain  a  verdict  for  the  plain- 
tiffs, or  to  entitle  plaintiffs  to  a  judgment 
of  condemnation  of  the  lands  and  tenements 
mentioned,  etc,  or  to  shtnv  that  the  defeod- 
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ants  or  either  had  any  right,  title,  or  inter- 
est In  or  to  said  lands  and  tenements  at  tha 
time  of  entering  up  the  judgment  upon 
which  the  attachment  was  iasunl,  or  at  tlw 
laying  of  the  attachment,  or  at  any  tima 
since.  These  prayeirs  the  court  rejected. 
The  action  of  the  oourt  upMi  the  prayers  is 
the  subject  of  the  Orat  exception  contained 
in  the  record.  The  garnishee  then  made  a 
motion  to  quoah  the  attachment  upon  tha 
grounds  set  up  as  a  defenite  in  her  pleas,  and 
upon  the  additional  (^ound  that  the  origin- 
a]  judgment  upon  which  the  attachment  was 
issued  was  extended  June  29,  1887,  and  scire 
facias  proceedings  t«  renew  the  same  wer» 
instituted  by  plaintiffs  on  April  23,  1399, 
and  judgment  of  flat  was  entered  thereon 
on  May  8,  1899,  and  that  the  defendant 
William  Coath  had  prior  to  these  proceed- 
ings in  scire  facias,  by  a  good  and  valid  deed, 
"assigned,  conveyed,  and  granted  to  tha 
garnishee  the  lands  and  tenements  men- 
tioned in  the  schedule  annexed  to  the  sher- 
iff's return,  and  at  the  time  of  the  institu- 
tion of  said  proceedings  in  scire  facias  the 
garnishee  was  an  alienee  or  terre-tenant  of 
said  lands  and  tenement*,  deriving  title 
from  said  Coath,  and  that  said  garnishea 
was  not  made  a  party  defendant  in  said 
scire  facias  proceedings,  and  was  not  served 
with  the  writ  of  ecir«  facias,  nor  were  tb* 
lands  and  tenements  mentioned  in  said  sched- 
ule annexed  to  the  sheriff's  return  in  this 
attachment   case  described   in   the   sheriff's 

rn  in  said  scire  facias  proceedings,  and 
the    defendant   Grafllin    has    not   now,   and 

r  at  any  time  had,  any  right,  title.  In- 
terest, or  estate  in  and  to  said  lands  and 
tenements.  The  motion  to  quash  was  sub- 
mitted by  counsel  to  the  court  upon  the  evi- 
dence that  had  already  been  given  in  tb* 
and  was  overruled  by  the  court,    litis 

m  of  the  court  was  made  ground  for  the 
second  exception  by  the  garnishee,  as  dis- 
closed by  the  reconl.  After  the  overruling 
of  the  motion  to  quash,  a  verdict  vras  en- 
tered hy  the  court  for  the  {daintiffs.  fal- 
lowed by  "judgment  of  condemnation  of  th» 
property  attached  as  per  schedule."  from 
which  the  appeal  here  was  taken.  He  at- 
tachment issued  in  this  case  recited  the  orig- 
inal judgment  sgainst  the  defendants  there- 
in, and  also  the  scire  facias  proceedings  and 
the  judgment  of  fiat  thereon,  which  was 
proper  {Itall  v.  CUigett,  63  Md.  97),  and 
showed  upon  its  face  that  the  garnishee  had 

been  brought  in  under  the  scire  facias 
and  made  a  party  to  that  proceeding. 

The  real  question  in  the  case,  though  there 
some  confusion  in  the  record  in  present- 
ing it,  is  whether  this  omission  to  so  bring 
the  garnishee  under  the  scire  facias  pro- 
ceedings as  terre-tenant  is  fatal  to  the  at- 
tachment as  levied  against  the  property  d»- 

ed  in  the  sheriff's  schedule,  which  la 
now  possessed  I7  the  garnishee  under  th« 
circumstances  detailed  in  the  proof.  At  tba 
death  of  his  mother,  Maria  Coath,  in  1892, 
William  Coath  became  entitled  to  an  equit- 
able interest  In  the  proper^  levied  upon  m- 


1901. 


WUOHT  T.  RTLAMI). 


701 


dcr  the  attkcfamHtt  Id  Uiia  case  to  the  as- ' 
tent  of  oua  undiTided  third-part  thereof  am 
one  of  her  diatrtbutees ;  and  this  iat«reBt 
iminedi&telf  became  subject  to  the  lien  of 
the  original  judgmeoit  rendered  agajnst  him 
and  hii  partner  on  June  29,  1887  (2  Code, 
■It.  B3,  g  1;  1  Code,  Art.  26,  |  IB),  and,  sub- 
ject to  the  pajnient  of  the  debts  of  the  de- 
oeaaed  and  to  abide  the  due  adminigtraticni 
ot  her  state,  was  liable  to  immediate  execu- 
tion thereundtr,  aa  the  law  then  ahtod. 
Formerly  execution  could  not  have  been  had, 
where  the  judgment  had  been  etanding  for 
ft  year  and  a  day,  unless  the  same  waa  first 
revived  by  scire  facias  proceedings.  Hia 
was  firat  changed  by  the  aot  of  1823,  diap. 
1Q4,  which  extooded  the  time,  within  which 
execution  might  issue  without  a  resort  to 
acire  facias  to  revive  the  judgment  to  be 
executed,  to  three  years.  When  the  judg- 
ment here  in  question  wa«  rendered,  the  act 
of  1S84.  chap.  176,  whidi  had  repealed  and 
enlarged  the  provisions  of  the  a^rt  of  1BT4, 
chap.  320,  had  provided  that  an  execution 
nright  isue  at  any  time  within  twelve  years 
Itwn  the  date  of  a  judgment,  lliia  act  has 
been  followed  by  the  acts  of  1S88,  chap.  421, 
and  of  1B90,  diap.  114,  which  are  priu^ically 
identical  with  it  as  reapecte  the  question 
irttieh  has  been  stated  as  the  one  involved 
im  tliia  case.  Under  the  law  ■•  it  stood 
prior  to  the  act  ot  1823,  it  was  at  one  time 
held  by  the  general  court  that  ao  execution 
amid  be  levied  on  land  which  tiie  jndgmest 
dditor  had  aliened,  after  judgment,  bona 
fide,  and  for  a  valuable  coneideration,  al- 
though when  BO  aliened  a  year  and  a  day 
had  not  expired,  and  the  judgment  waa  still 
alive,  unless  a  scire  facias  had  bcMi  sued 
out,  and  flat  had  against  the  alienee  [Amott 
v.  WichoOn,  1  Harr.  k  J.  471);  but  this 
case  was  subeequently  overruled  in  the  ease 
of  M'Elderry  v.  Smith,  B  Harr.  &  J.  72,  as 
Interpreted  in  the  case  of  Warfield  \.  Brew- 
er, 4  QUI,  SOB,  where  it  ie  said  Uiat  the  law 
was  then  setUed  "that  if  the  fi.  fa.  be  is- 
sned  within  a  year  and  a  day  (now  three 
years)  after  the  rendition  of  the  judgment 
it  may  be  levied  ss  well  on  land  oonveyed 
by  the  defendant  after  the  judgment  as  mi 
lands  belonging  to  him  at  the  time  of  levy- 
ing the  fl.  fa."  In  the  case  of  M'Elderry  v. 
Smith,  the  alienatitm  was  made  pending 
•eire  facias  proceedings  to  revive  the  judg- 
ment, ajid  execution  waa  levied  by  the  plain- 
tiffs upon  the  land  aliened,  under  the  judg- 
ment of  flat  upon  said  proceedings,  without 
having  proceeded  1^  scire  faoias  against  the 
alienees.  Thie  the  general  court  held  to  be 
irregular,  but  this  decision  waa  reversed  by 
the  court  of  appeala  In  the  lubsequent  case 
of  jVurpfty  V.  Cord,  12  Gill  t  J.  182,  a  judg- 
ment wse  obt«ined  against  a  certain  John 
Dallam,  who,  within  a  year  and  a  day  after 
tbe  rendition  of  the  judgment  (on  the  0th  of 
Febrnary,  lfi22 ) ,  executed  a  mortgage  of  the 
Iftnda  which  were  subject  to  the  lien  of  the 
Jndgment.  "nie  plaintiffs  in  the  judgment, 
not  having  iasued  execution  on  the  same 
within  a  year  and  a  day,  instituted  a  scire 
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faciaa  proceeding,  and  obtained  a  flat  there- 
on, but  did  not  make  the  mortgagee  a  party 
to  this  proceeding.  On  this  judgment  of 
flat  executiw  was  issued,  under  which  the 
mortgaged  premisea  were  levied  upCMi  and 
sold,  and  it  was  held  bj  the  county  court, 
and  affirmed  on  appeal,  that  the  mortgagee 
could  not  maintain  ejectment  against  the 
purchaser.  In  afSrmanca  of  rulings  in  this 
caae,  see  Doub  v.  Barnes,  4  QUI,  1  {p.  11). 
Tie  facta  in  reference  to  wliich.  theee  eever- 
al  rulings  were  made  show  them  to  have 
been  that  where  a  judgment  debtor  aliened 
lands,  subject  to  the  liui  of  the  judgment, 
while  the  judgment  wee  still  alive,  a  fiei'i 
faciaa  issued  upon  the  judgment,  subsequent 
to  such  alienation,  and  before  it  became  dor- 
mant, could  be  levied  upon  such  lands  with- 
out first  sning  out  a  scire  facias  againat  tha 
alienee;  and  that  where  a  scire  facias  had 
been  sued  out  against  tiie  original  defendant 
in  a  judgment,  while  tha  judnnent  was  yet 
alive,  to  have  it  revived,  ai^  pending  the 
proceeding  on  the  sdre  faciaa,  bat  aft«-  the 
tinie  had   elapsed   when,  in  the  absence  of 

Eroceedings  to  revive^  the  judgment  would 
ave  become  dormant,  lands  subject  to  the 
Hen  were  aliened,  a  fieri  facias,  under  the 
judgment  of  fiat,  could  be  levied  upon  such 
lands  without  first  proceeding  by  scire 
facias  against  the  alienee;  lastly,  that 
where  lands  subject  to  a  judgment 
were  aliened  when  tlie  judgment  was 
still  alive,  ff  subsequently  it  was  re- 
vived l^  scire  faciaa  against  the  original 
defendant,  to  which  the  alienee  was  not  ft 
party,  execution  could  be  had  againat  tha 
lands  so  aliened  under  the  judgment  of  flat. 
The  eBect  of  these  rulings  waa  to  requira 
that  in  tiie  conditions  named  all  parties 
should,  at  their  peril,  take  notice  of  the 
rights  of  the  judgment  creditor.  This  was 
entirely  consistent  with  the  reason  givMi  for 
requiring  scire  facias  to  revive  judgments 
remaining  unexecuted,  first  for  a  year  and  a 
day,  and  then  (under  tbe  act  of  1S23)  for 
three  years,  before  execution  could  be  had  <A 
them.  This  reason  was  that  after  such 
lapse  of  time  the  judgment  was  presumed  to 
be  satisfied  or  released.  Foster,  Scire  Fa- 
cias, '3;  3  Bacon,  Abr.  724;  Johnaon  j. 
Lemmon,  37  Md.  336-343.  In  Warfield  v. 
ifreiocr,  4  Qill,  265,  the  court  said:  "Whm 
the  plaintiS  himself  has  suffered  his  judg- 
ment to  die,  and  a  sci.  fa.  is  necessary  in 
order  to  reanimate  it,  the  law  presumes  it, 
unto  revived,  to  be  satisfied,  and  the  pur- 
chaser has  some  right  to  presume  it  also, 
and  may  have  purchased  it  [the  pri^>erty] 
under  that  belief."  On  the  other  hand,  it 
may  reasonably  be  presumed  that  an  alienee 
of  pri^rarty,  who  has  taken  it  with  the  no- 
tice that  the  records  give  him  of  an  existing 
judgment  encumbering  it  as  a  lien,  ana 
which  can,  at  any  moment,  be  eacecuted 
against  it,  baa  ao  taJcen  it,  oa  regards  price 
paid  and  precautions  for  protection,  with 
reference  to  the  existence  of  the  judgment, 
just  as  he  would  take  it  with  reference  to 
any  other  existing  lien  or  encumbranea  at 
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which  the  l^w  would  requirs  bim  to  take 
notice.  Now,  under  our  Btatutee,  which 
have  been  referred  to,  the  law  a«  it  now 
stands,  and  (u  it  eUnkI  at  the  da,U  of  the 
original  judgnient  in  the  cage,  neither  raJses 
not  BUggeetB  anj  preBumptiou  of  satisfac- 
tion or  relMse  of  a  judgment  during  the 
period  of  twelve  years  that  it  remains  a  lien 
on  the  real  and  leasehold  propertjr  of  the 
judgment  debtor.  During  Uiat  period  it  is 
unnecessary  to  have  scire  facias  proceedings 
to  revive  the  judgment  (or  the  purpose  of 
executing  the  same,  for  the  statute  now  pro- 
vides, and  did  so  provide  at  the  date  of  the 
original  judgment  here,  that  execution  may 
issue  "at  any  time  within  twelve  years  from 
the  date  of  the  judgment,"  or  that  it  "may 
he  otherwise  proceeded  with  within  twelve 
years  from  its  dute."  So  that  the  judgment 
is  continued  and  invested  with  its  full  "ac- 
tive energy"  during  the  full  period  of 
twelve  years.  It  is  also  further  pnsvided 
"that  at  any  time  before  the  expiration  of 
twelve  years  from  the  date  of  any  judgment 
or  decree,  or  in  case  of  the  death  or  marriage 
of  any  defendant  in  the  judgment,  the  plain- 
tiff shall  have  right  to  have  a  writ  of  scire 
facias  to  renew  or  revive  the  same."  When, 
therefore,  a  purchaser  or  alienee  takes  prop- 
erty subject  to  the  lien  of  a  judgment  under 
our  present  statute  law,  he  does  so  with  no- 
tice of  the  existence  of  an  active,  live  judg- 
ment, upon  which  process  of  execution  may 
issue  at  any  moment.  There  is  no  fiction  .to 
excuse  any  want  of  care.  Not  only  bo,  but 
he  bas  notice  that  tlie  judgment  may,  by  the 
express  terras  of  the  statute,  be  revived  by 
scire  facias  at  any  time  during  the  twelve 
years,  and  so  have  its  "active  energy"  con- 
tinued indefinitely.  Is  it  not  reasonable  to 
suppose  that  a  purchaser,  in  taking  prop- 
erty under  such  cireum stances,  has  provided 
for  his  own  protection!  And  ought  the 
law  not  to  require  this  of  him,  rather  than 
expose  the  plaintiff  in. tie  judgment  to  fur- 
ther expense,  and  the  risk  o(  further  litiga- 
tion with  such  purchaser  or  alienee,  by  ex- 
acting the  giving  of  a  notice  to  bim  of  the 
rights  of  the  plaintiff  under  the  judgment 
before  they  can  be  enforced  against  proper- 
ty taken  subject  to  those  rigbt«t  Would  it 
not  be  more  just  and  reasonable  to  treat 
him  as  already  having  notice  of  these  rights  T 
The  rights  of  a  plsjntiff,  in  a  judgment  un- 
der our  present  statute  law,  with  respect  to 
continuing  the  effectiveness  of  the  same, 
may  be  likened  to  his  right  to  issue  an  exe- 
cution "to  lie,"  and  renewing  the  same 
from  term  to  term,  whereby  t^e  judgment 
may  be  kept  alive  and  operative  for  an  in- 
definite time.  Eagergtown  Bank  v.  Thomat, 
35  Md.  Gil.  Here,  according  to  tbe  author- 
ity just  dted,  the  judgment  creditor,  by  the 
proceeding  of  issuing  an  execution  "to  lie," 
preserves  the  effectiveness  of  the  judgment 
and  its  priority  over  subsequent  lienors,  and 
for  the  same  reason  he  would  be  protected 
against  subsequent  purchasers,  'nils  rea- 
son must  be  that  the  law  requires  all  par- 
tieB  to  take  notice  of  the  rights  of  the  judg- 
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ment  creditor  who  by  the  proceeding  of  baT- 
ing  execution  issued  and  r^eated  from  term 
to  term  puts  on  record  notice  of  his  rights. 
Why  would  it  not  be  even  more  consonant 
nith  reason  to  require  of  all  parties  to  take 
notice  at  their  peril  of  the  rights  secured 
to  the  judgment  creditor  hy  our  present  stat- 
ute law  as  to  continuing  the  effectiveness 
of  his  judgment  when  they  are  notified  by 
the  public  records  of  tbe  existence  of  a  live 
active  judgment,  and  bj  the  law  of  the  right 
of  the  party  holding  the  lien  to  have  it  re- 
newed and  kept  indeflnitely  in  active  force? 
This  would  seem  to  be  in  accord  with  the 
spirit  and  policy  of  the  legislation  in  ques- 
tion, the  <4>ject  of  which  was  to  promote 
convenience  and  diminish  expenses  to  suit- 
ors in  using  the  proccsH  of  the  courts  by 
simplifying  and  making  less  cumbrous  the 
proceedings  which  events  subsequent  to  the 
judgment  sometimes  made  necessary,  as  the 
law  formerly  stood,  to  enable  the  fruits  ol 
R  judgment  to  he  realized.  The  inconven- 
ience and  delay  of  havinp  to  resort  to  scire 
facias  proceedings  in  many  instances  where 
it  was  formerly  required  are  now  dispensed 
with  and  avoided,  the  statute  providing  the 
easy  and  summary  mode  of  a  suggestion  in 
writing  upon  tbe  record  of  the  fact  neces- 
sary to  appear  in  the  further  prosecution  of 
rights  under  the  judgment.  In  case  of  the 
death  or  marria^  of  any  defendant,  a  scire 
facias  may  still  be  issued  to  revive  the  judg- 
ment Hgainst,  and  bring  in,  the  necessary 
parties,  and  at  any  time  witiin  twelve  yearn 
from  the  date  of  the  judgment  "the  plaintiff 
shall  have  the  right  to  have  a  writ  of  scire 
facias  to  renew  or  revive  the  same."  It  is 
not  in  terms  provided  tliat  alienees  shall  be 
served  with  notice  oif  the  scire  facias  pro- 
ceeding, and  tils  is  not  witJiout  signiflcanca 
in  legislation  which  provided  for  making  a 
jud^ent  live  and  active  during  Mie  whole 
twelve  years  that  it  is  provided  tbe  judg- 
ment shall  remain  a  lien,  when,  as  we  have 
seen,  there  were  decisions  to  the  effect  that 
when  lands  subject  to  tie  lien  of  a  judg- 
ment were  alienateu  while  the  judgment  wss 
alive  and  active  it  could  be  revived  by  scire 
facias,  so  as  to  affect  tbe  lands  so  alienated 
without  making  the  alienees  parties  to  the 
proceeding.  If  it  was  not  intended  to  pre- 
serve the  whole  effect  of  such  a  judgment,  it 
would  have  been  proper  to  employ  terms  of 
modification  or  exclusim.  The  foregtring 
considerations  require,  it  would  seem,  that 
the  principle  in  the  ruling  in  Murphy  r. 
Cord.  12  Gill  &  J.  182,  should  be  applied  in 
the  construction  «f  our  present  statute  law 
regulating  the  issuing  of  a  scire  facias  to  re- 
vive a  judgment  and  that  it  ought  to  be  ac- 
cordingly held  that,  where  a  judgment  cred- 
itor avails  of  the  right  to  have  scire  facias  to 
revive  his  judgment  within  the  twelve  years 
frran  the  date  thereof,  it  is  not  necessary 
that  he  should  bring  in  and  make  parties  to 
tbe  proceeding  the  alienees  of  the  real  or 
leasehold  estate  of  the  judgment  debtor  to 
whom  such  estate  has  been  conveyed  after 
the   judgment   baa  becom*  m.   lien   tberaon. 
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This  vlair  of  the  case  makea  it  unnecessary 
to  discuss  or  decide  the  question,  which  was 
argued,  whether  the  garnishee  under  the 
title  which  she  has  attempted  to  show  to  the 
property  upon  whioh  the  attachtaent  in  this 
case  was  laid  is,  in  the  purview  of  the  law, 
k  terre-temtnt  of  that  property. 

If  the  foregoing  views  be  correct,  there  ii 
no  error  in  the  niliDg  in  which  the  trial 
court  refuged  to  auat&in  the  motion  to  quash 
the  atUchmeot  in  this  case.  The  grounds 
upon  whicb  the  motion  was  based  are  aJI  at 
variance  with  these  views.  As  to  the  first 
three  grounds,  the  extent  to  which  th^  are 
supported  by  the  evidence  is  that  the  title  to 

the  property  upon  which  the  attachment 

levied  devolved  upon  William  Coatb,  on 
the  defendants  in  the  case,  as  distributee 
of  the  eetata  of  hU  mother,  pending  the  orig- 
inal judgment  which  was  revived  by  pro- 
ceeding on  scire  facias,  and  that  prior  to 
this  proceeding,  to  which  the  garnishee  was 
not  a  p^rty,  the  property  had  been  assigned 
by  him,  and  subeequently  to  bis  assignment 
conveyed  by  deed  from  the  administrator  of 
Ilis  mother's  estate  to  the  garnishee.  It 
would  follow,  from  the  views  herein  ex- 
pressed, that  these  facts  could  not  avail  to 
defeat  the  attachment.  The  fourth  ground 
of  the  motion  did  nothing  more  than  to  set 
out  and  detajl  these  faeU.  In  reference  to 
the  firat  exception,  the  prayers  of  the  de- 
fendants were,  in  my  judgment,  properly  re- 
jected, l^ere  was  evidence  to  sustain  the 
verdict,  and  evidence  sufficient  to  entitle  the 


a  described  in  the  sheriff's  return  in  the 
case.  The  first  two  prayers  of  the  defend- 
txata  assert  propositions  to  the  contrary  of 
this.  The  third  prayer  was  baaed  on  the 
facts  herein  already  recited,  in  disposing  of 
the  motion  to  quash,  as  being  the  basis  of 
the  alleRutions  in  the  first  three  Rrounds  of 
the  motion,  which,  as  we  have  ecen,  do  not 
support  the  legal  conclusion  deduced  there- 
from by  the  prayer.  The  prayer  of  the 
plaintiffs  may  have  been  open  to  criticism 
in  its  assumption  of  some  of  the  facts  which 
were  embodied  therein,  but  no  special  excep- 
tions were  filed,  and  it  was  subBtantially 
<«rrect  in  the  legal  proposition  it  asserted. 
After  rehearsinR  the  facts  which  had  ap- 
peared in  evidence  other  than  those  that  ap- 
peared on  the  face  of  the  proceedings  on  the 
attachment,  it  in  effect  asked  the  court  to 
rule,  as  matter  of  law,  that  the  one  undivid- 
ed third  intereet  which  passed  to  William 
Coath  as  distributee  of  his  mother's  estate 
was  subject  to  the  lien  of  the  plaintiffs' 
judgment,  and  liable  to  condemnation  un- 
der the  attachment,  notwithstanding  tbe 
transfer  of  this  interest  by  him  to  the  garn- 
ishee by  the  assignment  of  the  3l>th  of  Janu- 
ary, 1804,  and  the  subsequent  deed  by  him, 
a*  administrator,  dated  the  23d  of  April, 
1894,  to  the  garnishee  and  Ella  C.  Dunlap. 
liiis  legal  coDclusioD  is  in  accord  with  the 
views  expressed  herein.  I  am  of  the  opin- 
ion the  judgment  below  ought  to  be  affirmed. 


WOMAN'S  FOREIGN  MISSIONARY  SO- 
CIKTY  OP  THE  METHODIST  EPIS- 
COPAL  CHURCH,   Appt^ 


InJah  M.  SHERMAN  el  al. 
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rd  of  Hanasen 
aarr  Sodetr  at 
lal    Cliareli"  ror 

the  education  ol  sl''ls  'n  India,  no  body  of 
that  name  being  in  eilatence,  will  go  Co  tba 
Woman's  Foreign  Mlssionar]'  Socletr  or  snld 
church,  that  being  the  only  foreign  mlaaloii- 
arj  socletr  '°  the  Methodist  Cburcb  tbat  la 
ensazed  in  the  particular  work  to  whteh  tb« 
legacy  Is  devoted. 
Z.  A  lEKacr  to  a  mlaBloBBrr  aoeleir  "to 
be  held  In  Irant"  to  edncate  six  vlrla 
in  India  wbo  shall  b«  siren  certain  names, 
and  to  purchase  a  building  which  shall  be 
called  a  certain  name,  and  to  be  used  far  tbe 
education  o(  girls  therein,  the  location  at 
which  HhaJI  be  left  to  the  decIalaD  of  a  certain 
blahop  and  bts  successors,  does  not  create  a 
trnst  void  because  vague,  IndeSnlte,  and  un- 
certain, where  the  society  Is  engaged  In  that 
worS,  but  is  nierelr  a  bequest  to  the  society 
(or  the  prosecution  of  Its  work  npon  coodl- 
tloDS  annexed  to  tbe  gift 

(Marcb  8,  ISOl.) 

APPEALS  by  plaintiff  in  the  first  caa« 
and  defendant  in  the  eecrad  from  de- 
crees in  the  Circuit  Court  for  Garrett  Coun- 
ty dismissing  a  bill  for  the  establishment  of 
rights  under  the  will  of  Ma^ia  A.  Sherman, 
deceased,  and  annulling  the  will.     Reversoi. 

The  facts  are  stated  in  the  opinion. 

ilessrn.  Frederlok  \P.  Story  and  Blg- 
nal  W.  Baldwin,  for  appellants; 

Money  left  to  "Home  Miasion  of  Presby- 
terian Church  in  Baltimore,"  given  to  "Trua- 
tecfl  of  the  Presbytory  of  Baltimore,"  also 
"Presbyterian  Infirmary  on  Division  street 
in  Baltimore," — were  held  to  designate  the 
Union  Protestant  Infirmary. 

ICeilly  V.  Union  Protealant  Infirmarj/,  8T 
Md.  C(i4,  40  Atl.  804;  Vamant  v.  Roberta, 
a  Md.  119;  Frich  v.  Frick,  82  Md.  218,  33 
Ati.  462;  Zimmerman  t.  Haff>r,  81  Md.  350, 
32  Atl.  310;  Brovn  v.  Thomplr.ins,  49  Md. 
423;  Tucker  V.  Seamen's  Aid  Soc.  7  Mot. 
188;  Miller  v.  Ti-ai<ers,  8  Bing.  244,  1  Moore 
*  S.  342;  Charter  v.  Okarter,  L.  K.  7  H.  L. 

NoTK. — For  earlier  cases  In  this  series  as  to 
deflnltenccs  of  charitable  gifts,  see  note  to  Cott- 
man  v.  Grace  (N.  Y.j  3  L.  R.  A,  149;  Heiskell 
v.  Cblckaaaw  I-odge  No.  B  (Tenn.)  4  L.  R.  A. 
699,  and  note;  fitratton  r.  Physlo-Medlcsl  In- 
Btilute  (Mass.)  G  L.  R.  A.  33  ;  Bullard  v.  Chand- 
ler (Mass.)  a  I..  R.  A.  104.  and  note,-  TUden  r. 
(Ireen  (M.  Y.)  14  L.  R.  A.  33  :  Qambel  v.  Trlpps 
(Md.)  IB  L.  a.  A.  235:  Kelly  v.  Nichols  (R.  I.) 
18  L.  R.  A.  413;  People  v.  Powers  (N.  I.)  88 
L.  R.  A  fl02;  Mcliujb  v.  McCole  (Wla)  40  L. 
R.  A,  T24 :  and  Harrington  r.  Pier  (Wis.)  60  U 
a.  A.  801. 
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364;   1  Greenl.  Ev.  {   BBS;   JarjiiBii,  WIIU, 
6th  bd.  31)7-416. 

All  uucertamtj-  which  ariwa  from  air- 
ing the  dcBcriptioQ  couUinal  in  the  will, 
eithrr  to  the  thing  deviaed  or  to  tiu>  person 
of  the  devitee,  may  be  helped  by  paiol  ovi- 

ililler  V.  TravBTs,  B  Bing.  244. 

There  nre  three  reasons  why  the  court 
should  stroagly  endeavor  to  Test  tJiis  legacy 
in  the  appellant  iooiety:  (1)  It  is  a  char- 
ity; (2)  it  is  a.  residuarr  legacy;  (3)  it  is 
the  manifest  intention  of  the  testatrix. 

BenTKit  V.  Baltimore  Hwnona  ImpartM 
Soc.  91  Md.  10,  45  Atl.  B88. 

In  every  cage  held  void  appears  one  of  two 
difflcultiea  which  does  not  exist  here:  (1) 
Tliere  was  a  failure  of  the  I^al  title,  be- 
came of  lack  of  incorporation  either  of  true- 
tees  or  CMtuia  que  tratt,  or  because  of  legal 
failure  of  the  actual  trustees  {aa  named  in 
the  will)  (  (B)  because  it  was  sought  to  cre- 
ate an  involved  perpetuity  (usuailv  in  the 
shape  of  a  fund,  the  income  of  which  was  to 
be  used  indefinitely). 

If  tiiere  be  a  manife«t  design  to  eatolv 
lish  a  trust,  thea  no  trust  will  be  declared, 
though  the  words  employed  would,  but  for 
the  contrary  intention,  be  sufBcient  to  create 

Bemt^tt  T.  Baitimore  Impartial  Hvmane 
Boe.  91  Hd.  10,  46  Atl.  SS8. 

It  is  not  necessary  that  the  authority  to 
assume  a  trust  be  conferred  by  exprsei 
words,  but  it  may  be  implied  whenever  the 
trust  is  in  furtherance  of  the  general  obi^cta 
of  the  corporation. 

Fhillipt  Aeademy  v.  Kittg,  12  Mass.  S46; 
Bohertton  v.  Bullione,  11  N.  Y.  Z43. 

There  is  no  trust  for  the  Bible  renders 
and  buildings.  The  corpora ticm  is  to  use 
the  money,  not  keep  It  for  someone  else's 

A  correct  reading  of  the  will  will  show 
that  the  society  itMlf  is  the  beneficiary  to 
use  this  money  in  its  own  written  purpose, — 
one  of  the  very  purposes  of  Its  creation,  and 
one  of  its  recognized  lines  of  work. 

Han-Kon  v.  LiUle  Swlerg  of  the  Poor,  70 
Md.  434,  32  L.  H.  A.  283,  32  AU.  1052 ;  CrUp 
V.  Crisp.  65  Md.  428,  6  Atl.  421;  Eutaio 
Place  Baptist  Chvrch  v.  Shively,  67  Md.  483, 
10  Atl.  244. 

Meaarn.  Edwim  X-  Mltebell,  Jolim  T. 
MitoIieU,  and  R.  T.  Semmes  for  appellees. 

HoSkerrj,  Ch.  J.,  ddivered  the  opinion 
of  tlie  court: 

There  are  two  appeals  in  this  record,  and 
both  were  token  from  the  sajne  decree.  That 
decree  disposed  of  two  cases  which  hiul  been 
previously  consolidated.  One  of  these  cases 
was  instituted  on  the  equity  side  of  the  cir- 
cuit court  for  Garrett  county  by  the  Wo- 
man's Poreiftn  Missionary  Society  of  the 
Methodist  Episcopal  Church  against  John  T. 
Mitchel],  administrator  cum  tettamento  om- 
nrwo  of  Maria  A.  Sherman ;  and  the  otiier 
was  filed  in  the  same  court  by  Isaiah  M. 
Sherman,  and  others  against  John  T.  Mitch- 
ell, administrator  own  tettam^nto  anneao. 
Mid  the  Woman's  Foreign  MissiiMary  Socle- 
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ty  of  t^e  Methodist  Episcopal  Church,  and 
others.  In  ea«h  of  these  proceedings  pre- 
cisely the  same  questions  were  prcseDt«d  for 
adjudication,  though  they  were  presented  in 
opposite  ways,  and  the  caaes  were  therefore 
properly  consolidated.  These  questions — 
and  there  are  two  controlling  ones — involve 
the  interpretation  of  Maria  A-  Sherman's 
will.  One  of  these  inquiries  is  whether  the 
Woman's  For^gn  Missionary  Society  of  the 
Methodist  Episcopal  Church  is  the  devisee 
and  l^atee  intended  to  be  named  and  actu- 
ally described  in  the  residuary  clause  of  the 
will,  and  Uie  other  is  whether  that  residuary 
clause  is  valid.  Its  validity  is  assailed  on 
the  ground  that  it  creates  a  trust  whose  ob- 
jects are  iude^nite  and  uncertain.  By  Uie 
decree  appealed  from  the  bill  in  the  first 
case,  under  which  the  Wixnan's  Foreign 
Missionary  Society  claimed  the  residuary 
estate,  was  dismissed,  while  the  relief  sought 
in  the  second,  vix.,  the  annulment  of  the 
will,  was  granted.  We  shall  not  have  occa- 
sion to  rSer  to  these  proceedings  any  fur- 
ther. We  will  at  once  taiie  up  and  dispose 
of  what  we  have  said  are  the  two  controlling 
questicms  in  the  conBolidat«d  eases. 

The  clause  of  the  will  which  gives  rise  to 
controversy  is  in  Uieee  words: 
houses  and  lots  in 
Mountain  I^ke  Park,  Garrett  &>.,  Mary- 
land, and  mv  lots  in  Covington,  Kentucky, 
and  the  stock  in  Uie  Southern  BuildingAs- 
Bociation  hdd  in  care  of  W.  G.  Hay,  of  Hag- 
erstown,  Maryland,  and  all  other  propery, 
both  real  and  personal,  other  than  that  al- 
ready bequeathed,  be  sold,  and  the  proceeds 
thereof,  together  with  whatever  moneys  I 
may  die  posseesed,  be  held  in  trust  by  the 
Board  of  Managers  of  the  Foreign  Mission- 
ary Society  of  the  Methodist  Episcopal 
Church  of  the  United  States  of  America  for 
the  following'  purposes:  After  all  my  debts, 
benuestA,  and  provision  for  my  burial,  etc.. 
be  paid,  that  BUflieient  be  used  to  educate  as 
Bible  readers  in  India  six  girls,  one  to  be 
named  Dorms  Sherman ;  one.  Avis  Cecil 
Shorman ;  one,  Mary  Jane  Sherman;  one, 
Sarah  Jennie  Sherman;  one,  Jennie  Smith: 
one,  Grace  Mabel  Sherman:  the  money  re- 
maining after  that  set  aside  for  the  educa- 
tion of  the  aforesaid  Bible  readers  to  be  ap- 
plied to  the  purchase  of  a  building  to  be  used 
for  the  education  of  girls  in  India,  to  be 
called  the  'M.  Adelaide  Sherman  Home,'  and 
the  location  of  said  building  to  he  left  to  the 
decision  of  Bishop  Thobum  or  his  success- 

Of  late  years  we  have  rrpeatedly  had  oc- 
casion to  state  the  various  rules  to  which 
resort  may  be  bad  In  the  interpretation  of 
wills,  and  they  have  become  so  familiar  t^at 
we  need  not  now  reiterate  them.  The  car- 
dinal canon  around  which  all  otJiers  center 
is  this:  "That  the  intention  of  the  testator, 
when  ascert.ained  from  the  whole  iiittrument, 
or  from  the  instrument  as  read  in  the  light 
of  surrounding  circumstances  existing  at 
the  date  of  its  execution,  must  be  given  ef- 
fect, if  that  intention  docs  not  antagonise 
or  oonflict  with  some  rule  of  law  or  of  prop- 
erty.    At  U>e  threshold  we  are  met  face  to 
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fkM  t^  the  fact,  wbicli  atanda  out  promi- 
nently, that  the  ■.ttempt  m%de  under  the  sec- 
ond of  the  oonBoUdated  bills  is  to  Btrike 
down  the  intention  of  the  testatrix,  though 
that  int«ntioii  ought  to  be  ffniti&ed  if  it  is 
legally  possible  to  do  so.  It  tlie  collstenki 
kindred  who  Bled  tlis.t  bill  succeed  in  fi- 
ling the  property  disposed  of  by  the  reaidu- 
siry  clause  just  quoted,  they  will  get  It,  not 
because  the  testatrix  wished  them  to  have 
it,  but  in  spite  of  the  obvious  fact  that  she 
did  not  want  them  to  poesem  it  at  all.  Her 
intention  would  be  defeated  instead  of  being 
respected. 

Starting  with  the  indisputable  fact  that 
the  testatrix  did  not  intend  her  ooUateral  re- 
lations to  have  the  property  in  question,  be- 
cause she  specifically  declared  that  it  should 
go  in  &  totally  different  direction,  let  us  see 
whether  the  body  corporate  which  filod  the 
first  of  the  two  const>lidated  bills,  and  which 
claims  that  it  is  entitled  to  the  proper^,  is 
the  same  entity  which  is  misnamea  in  the 
will,  but  which  was  designed  by  the  testa- 
trix to  be  the  object  of  her  bounty.  This  is 
a  question  purely  of  identiflcaUou.  The  mis- 
nomer of  a  corporation  will  not  defeat  a  de- 
rise  or  a  bequest  to  it  If  its  idantity  is  other- 
wise sufficiently  certain.  Adjudged  cases  on 
this  subject  do  not  help  in  solTing  the  in- 
quiry now  under  consideration,  though  they 
may  illustrate  the  application  of  the  princi- 
ple which  must  in  tite  end  determine  the 
controversy.  At  moat,  they  merely  hold 
that  under  their  own  peculiar  facts  there 
— ~' 1  which  did  not  obscure  the 


identity  of  the  real  bcneficdary, 
der  other  conditcna,  that  the  misde8cripti<Kis 
were  incurably  defective,  and  (Wttsequently 
that  the  attempted  gifts  were  Inoperative. 
All  such  cases  are  controlled  by  the  same 
principle,  and  to  that  prindple,  rather  than 
to  its  application  iu  ouier  judgments,  resort 
must  be  had  in  these  appeals.  That  princl- 
ple.distinctly relatingto this  inquiry,is  that 
the  real  and  actual  intention  with  respect  to 
the  identi^  of  the  devisee,  as  that  intention 
is  gathered  from  the  face  of  tiie  will,  or  from 
the  face  of  the  will  when  viewed  in  the  light 
of  all  the  circumstances  which  surrounded 
tiie  teetatrix  when  the  will  was  made,  must 
be  gratified,  if  this  can  be  done  consistently 
with  recoenised  rulea  of  law;  for,  when  it 
is  clear  who  was  intended  to  taJce,  the  acci- 
dental mlBcalling  of  the  beneficiary's  name 
will  not  invalidate  the  gift.  If  it  did,  then 
that  accident  would  defeat  the  otherwise 
clear  intention.  Now,  it  cannot  admit  of  a 
doubt  that  Miss  Sherman  intended  some  for- 
eign missionary  society  of  the  Methodist 
Episcopal  Church  to  be  the  recipient  of  her 
bounty,  because  she  baa  said  so  in  plain 
and  unambiguous  words.  But  there  is  no 
such  corporate  or  other  body  b*  the  "Board 
of  Managers  of  the  Foreign  Missionary  So- 
ciety of  the  Methodist  Episcopal  Church," 
(hough  there  ia  an  organization  having  a 
corporate  existence,  and  named  the  "Wo- 
man's I'oreign  Miasionary  Society  of  ths 
Methodist  Episcopal  Church."  This  latter, 
as  the  evidence  shows,  is  the  only  foreign 
missionary  society  in  the  Methodist  Church 
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isee  and  l^atee  was  expected  to  perform 
with  tite  proceeds  of  the  residuary  estate. 
The  identification  of  the  beneficiary  depends 
not  wholly  on  lie  name.  The  clause  in  ques- 
tion, while  calling  the  beneficiary  the 
"Board  of  Managers  of  the  Foreign  Mission- 
ary Society,"  has  set  at  rest  all  doubts  as 
to  identity  by  describing  the  beneficiary  as 
a  society  engaged  in  miieion  work  among 
women  and  girls  in  India, — a  work  in  whic£ 
no  other  organization  of  the  Methodist 
Episcopal  Church  is  enlistod  in  that  distant 
land,  save  the  Woman's  Foreign  Missi<»iBTy 
'Society.  Of  this  society  the  testatrix  waB 
a  maabee,  and  she  was  herself  an  evanj^list. 
It  bas  been  clearly  ehown  by  the  evidenee 
that  she  took  a  deep  interest  in  the  benevo- 
lent woric  of  this  society,  that  the  society  is 
supported  by  women,  and  that  its  mission  is 
exclusively  amraig  women  and  girls.  Its 
charter,  granted  under  the  laws  of  New 
York,  speoifically  declares  "that  the  partic- 
ular business  and  objects  of  said  society  is 
to  engage  and  unit«  the  tfforia  of  Christian 
women  in  sending  female  miasionarieB  to 
women  in  foreign  mission  fleldi  of  the  Meth- 
odist Episcopal  Church,  and  in  supporting 
them  and  native  Christian  tenehers  and  Bi- 
ble readers  in  those  fields."  India  is  one  of 
those  Gelds.  Here,  then,  we  have  a  clear 
and  explicit  expreealon  of  an  intention  to 
give  the  residuary  eetate  not  only  to  a  forngn 
missionary  socie^  of  the  Methodist  Episcopal 
Church,  but  to  a  particular  foreign  mission- 
ary society  of  that  church,  which  society  is 
described  og  engaged  in  a  class  of  work  that 
no  other  known  organization  in  that  denomi- 
nation performs  or  proteesee  to  perform,  and 
of  whicli  society  the  testatrix  was  herself  a 
member;  and  yet  we  are  asked  to  disregard 
all  this  unerring  evidoice  of  identification 
solely  because  in  the  name  by  which  the 
clearly  indicated  thing  is  called  the  words 
"Board  of  Managers"  are  ina«curately  used 
where  the  word  "Woman's"  ought  to  have 
been  written.  This  request  proceeds  upon 
the  hypotheeis  that  the  name  must  contrid 
the  description,  inasmuch  as  the  name  is  not 
merely  a  means  of  identification,  but  is  the 
entity  Itself.  This  is  obviously  fallacious. 
The  name  of  a  corporation  is  no  more  the 
corporation  than  is  the  name  of  an  individ- 
ual the  individual.  It  ia  the  identity  of  Uie 
individual,  natural  or  artficial,  that  is  mate- 
rial, and  not  the  name,  for  that  ia  simp^ 
one  of  the  numerous  means  by  which  the 
identity  is  ascertained.  The  identity  being 
established,  the  name  is  of  no  importance. 
Conaequentiy,  when  it  clearly  appears  from 
the  will  what  corporation  was  meant  and 
intended  to  be  the  beneficiary,  and  there  is  a 
sufficient  description  of  that  corporation, 
the  gift  will  not  fait  merely  because  the 
deviaee  and  legatee  haa  not  been  called  by 
the  precise  name  it  may  bear.  This  is  fully 
illustrated  by  the  recent  case  of  Reilly  v. 
Pnion  Proteitanl  Infirmary,  87  Md.  804,  *0 
Atl.  894.  But,  apart  from  adjudged  caaea, 
this  propoeition  is  bo  inherently  self-evident 
as  to  be  perfectly  obvious  without  further 
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diacuesion.  We  conclude,  then,  that  there 
ia  no  rBasona.b!e  ground  to  suggnt  a  doubt 
as  to  what  society  wad  intended  to  be  the 
benoflciary,  and  t^at  the  Woman's  Foreign 
Missionary  Society  in  entitled  to  the  residu- 
ary estate  il  the  will  is  otherwise  free  from 
imperfettiona. 

This  brings  us  to  the  consideration  of  the 
second  inquiry,  vig.,  Is  the  residuary  clause 
void  by  reason  of  its  creating  a  trust  whose 
objects  are  vague,  lndetinit«,  and  uncertain* 
Not  a  great  deal  need  be  said  in  disposing 
of  this  inquiry.  If  there  is  no  trust  creati  ' 
or  if  noue  wfts  intended  to  be  created,  fts 
this  residuum,  then  there  can  be 
trust  that  is  void  by  reason  of  ths 
objects  of  it  being  indeflnit«  and  un- 
certain. So,  clearly,  the  first  question 
to  be  determined  is  whether  there  is 
a  trust  nhtcb  has  been  actually  cre- 
ated pursuant  to  an  intent  to  create  one.  It 
is  true,  the  testatrii  declared  thit  the  prop- 
erty should  "be  held  in  trust  by  the  Board 
of  Manapers,"  etc,  "for  the  following  pur- 
poses." These  purposes,  it  is  allied,  are, 
after  the  payment  of  debts,  bequeets,  and 
funeral  expenses,  "that  sufficient  be  usied  to 
educate  as  Bible  readers  in  India  six  girls," 
to  be  named  aa  directed  in  Uie  clause,  and 
that  "the  mraiey  remaining  aft«r  that  set 
aside  for  the  education  of  the  aforesaid  Bi- 
ble readers"  ahould  "be  applied  to  the  pur- 
chase of  a  building  to  be  used  for  the  educa- 
tion oF  girls  in  India,  to  be  called  the  'M. 
Adelaide  Sherman  Home,'  and  the  location 
of  Ba.id  building  to  be  left  to  tbe  decision  of 
Bishop  Thoburn  or  his  succeasora."  Exdud- 
ing  the  sums  applicable  to  the  payment  of 
debts,  legacies,  and  funeral  ezpensee,  there 
is  and  can  be  no  trust  at  all.  If  there  be  a 
manifest  dcnign  not  to  establish  a  trust,  then 
no  trust  will  be  declared,  though  tlie  words 
employed  would  or  might,  but  for  the  con- 
trary intention,  be  sufficient  to  create  a 
trust.  Bennett  v.  Baltimore  Humane  Im- 
partial Boc.  91  Md.  10,  45  Atl.  888.  Now, 
perhaps,  had  the  precise  phraseology  which 
IB  found  in  the  will  before  us  been  used  in 
making  a  like  devise  and  bequest  to  a.  nat- 
ural person,  it  might  be  said  that  the  de- 
si^  waa  to  creato  a  trust,  because  the  pur- 
poses indicated  are  not  those  ordinarily  per- 
formed by  an  individual ;  but  when  it  is  re- 
membered that  the  very  end  which  tbe  cor- 
poration here  made  the  benellciary  was  or- 
ganized to  effect  is  the  education  of  Bible 
readers  and  the  instruction  of  girls  in  for- 
eign lands,  it  becomes  evident  that  the  prop- 
erty was  (fiven  to  the  corporation,  not  in 
trust  for  indefinite  objects,  but  that  it  was 
given  to  it  to  be  used  for  its  recognized  and 
clearly  defined  corporate  purpoeee.  The  spe- 
cific design  of  the  gift  is  that  the  proceeds  of 
the  property  shall  be  used  (that is,  spent)  by 
the  boneflciary  for  its  chartered  ends,  and 
not  for  seme  one  else's  benefit.  "Hie  corpo- 
ration is  not  to  hold  the  fund  for  the  use  of 
others,  but  it  is  to  spend  that  fund  in  the 
prosecution  of  ita  missionary  work.  The 
declaration  1^  tbe  t««tatrix  that  the  funds 
should  be  used  to  educate  six  girls  as  Bible 
readers  Impresses  no  trust  upon  tbe  fund, 
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because  the  education  of  girls,  wheUier  six, 
or  more  or  less,  as  Bible  readers,  is  precisely 
the  purpose  to  which  the  funds  would  have 
been  applied  had  the  gift  been  made  to  the 
same  deviaee  and  l^atee  without  theae  eu- 

Eeradded  words.  It  may  and  probably  would 
e  accurate  to  say  that  the  provision  requir- 
ing six  girls  to  be  educated,  who  are  to  b« 
named  as  in  tbe  will  indicated,  is  a  condi- 
tion annexed  to  the  gift,  as  contradistin- 
guished from  a  trust  impressed  upon  the 
gift.  The  testatrix  could  have  had  no  object 
in  creating  a  trust,  siiu;e  without  a  trust  pre- 
cisely tbe  same  application  vrill  be  made  of 
the  funds  under  the  charter  of  the  Bociety 
as  if  there  had  been  or  oould  be  a  vaJid  ap- 

tropriation  of  them  to  these  identical  foda 
y  means  of  a  trust.  If  it  were  held  that 
the  words  of  the  will  attempted  to  create 
a  trust,  which  trust  when  created  would  be 
denounced  as  void  for  uncertainty,  and 
which  therefore  would  be  called  into  Kiist- 
ence  only  for  the  purpose  of  being  considered 
SB  not  in  existence,  a  court  ought  to  hesitate 
before  putting  such  a  construction  on  the 
words,  if  another  construction,  which  treats 
them  SB  creating  a  condition  instead  of  a 
trust,  and  therefore  which  upholds  the  dece- 
dent's intention,  is  equally  available  and  ac- 
curate. The  whole  scheme  of  the  testamen- 
tary disposition  contemplates  imposing  up- 
on the  beneficiary  in  declaratory  language 
precisely  tbe  duty  which  its  charter  would 
have  required  it  to  perform  with  respect  to 
this  property  had  such  declaratory  language 
been  omitted,  save  aa  to  the  number  and 
names  of  the  girls  to  be  educated.  These 
exceptions  constitute,  we  think,  not  evidence 
of  an  intention  to  establish  a  trust,  but  they 
denote  simply  a  condition  which  has  been  an- 
nexed to  the  gift;  and  this  condition  relates, 
it  to  the  vesting  of  the  property,  but  to  tbe 
penditure  of   iL     Much   of  the  reasoning 

Cloyed  in  the  recent  case  of  Beniu-tl  y, 
liiHOre  If um<me  _  Impartial  Soc.  91  Md. 
10,  45  Atl.  488.  is  pertinent  to  this  branch 
of  the  cnntrovsrsy.  As  that  case  was  decid- 
ed less  tlian  a  year  ago,  we  do  not  deem  it 
quote  from  it  now.  What  has 
relation  to  the  six  Indian  girls 
applicable  to  the  remaining  portion 
of  the  clause  respectine  the  purchase  of  a 
building  to  be  used  for  the  education  of  girls 
in  India.  This  is  a  gift  to  the  society,  the 
property  given  to  be  used  in  the  line  of  that 
■  ■  ■  mission  work.  The  use  is  a  cor- 
le,  within  the  limits  of  its  charter 
powers,  in  effect,  the  testatrix  said,  by  her 
"■"   to  the  society:     "Yoti  have  power  under 

charter  to  educate  females   in   far-off 

lands.  In  prosecuting  this  work,  you  have 
thority  to  build  or  buy  houses,  aa  housea 
e  necesaary  in  carrying  on  schools.  Now, 
I  give  you  these  funds, — the  proceeds  of  this 
residuary  estate,— to  be  used  by  you  for 
these  corporate  purposes;  but  the  building 
3MU  purchase  with  the  money  I  give  you 
must  be  called  the  "M.  Adelaide  Sherman 
Home.'  "  Can  it  be  pretended  that  such  a 
declaration  would  create  a  trust,  and  a  trust, 
too,  that  would  be  void  because  the  objects 
of  it  are  indcfinitel     Obviously,  it  amounts 
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merely  to  tt  gift  for  corporate  uaea,  coupled 
with  the  condition  that  the  building,  when 
purchased  or  constructed,  ahould  b^r  the 
benefactor's  najne.  Without  questioning 
AUj  judgment  heretofore  pronounced  by  this 
court,  we  say  that  this  will  creates  no  trust, 
because  none  was  iTit«nded  b>  be  created; 
and  the  evidence  that  none  waa  intended  to 
be  created  is  Curmshed  by  the  fact  that  the 
sift,  whatever  the  language  used  in  making 
it,  waa  to  a  corporation  capBJ>le  of  taking 
for  its  chartered  purposes,  some  of  which 
purposes  are  precisely  those  indicated  in  tiie 
will  as  the  ones  to  which  the  funds  were  to 
b«  devoted.  The  gift  is,  therefore,  not  to 
the  society  in  trust,  but  to  it  for  iU  legiti- 
mate corporate  usee,  and  is  free  from  restric- 
tions other  than  the  conditions  that  have 
been  indicated. 

From   these  views,  it  follows  tliat  tliere 
was  error  in  granting  the  relief  prayed  in 


the  bill  filed  by  the  decedent's  collateral  kin- 
dred, and  the  entire  decree  pawed  in  the  con- 
solidated cases  must  be  reversed.  The  cause 
will  be  remanded,  so  that  a  new  decree  m»y 
be  passed,  awarding  to  the  Woman's  Foreign 
Missionary  Society  of  the  Methodist  Epis- 
copal Churdi  BO  much  of  the  property  dis- 
posed of  by  the  residuary  clause  of  Miss 
Sherman's  will  as  mav  remain  after  her 
dd>te,  bequeflts,  funeral  expenses,  and  the 
costs  of  these  two  cases,  both  above  and  be- 
low, have  been  paid. 

Decree  in  corMolidafaf  caaea  reversed,  and 
record  remanded,  that  a  new  decree  may  be 
passed,  awarding  to  the  Woman's  Foreign 
Missionary  Society  of  the  Methodist  Episco- 
pal Church  so  mucb  of  the  proceeds  of  the 
residuary  estate  as  may  remain  after  the 
debts,  bequests,  and  funeral  charges  of  the 
testatrix,  and  the  ccets  in  these  proceedings, 
both  above  and  htiaw,  have  been  paid. 


DELAWARF,   SUPREME   COURT. 


William  ORAIG,  Plff.  in  Err., 
Benjamin  V.  GINN, 


(-. 
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1,  A  termtnadoa  of  a  proeeentloB  tor 
etitalDinK  Dioaer  br  falae  ppeteaaeB. 
IB  favor  of  defendant,  which  will  support 

■n  action  tor  niBliclouB  praaecutlos,  la  not 
effected  b;  his  dlscharBe.  secured  by  an  agree- 
ment by  which  dctendanC,  who  Insists  on  a 
posCpoacment  which  Is  objected  Co  by  plaln- 
tlfT,  agrees  to  pa;  tbe  amount  found  dae  by 
his  accounts,  and  half  the  costs. 
ft.  A  plaintiff  cannot  ImpviLCh,  as  pro- 
cured by  duress,  an  agreement  which  be  In- 
sisted upon  maklDS  a  part  ot  bis  case,  and 
stated  was  material  thereto. 

(January  16,  lOOL) 

ERROR  to  the  Superior  Court  for  New- 
castle County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  alleged  malicious  prose- 
cution.    A/firmed. 

The  facts  are  stated  in  the  (pinion. 

Mr.  Fr*nkliii  Brockson,    for    plaintiff 

The  proof,  being  that  the  plaintiff  waa 
"released  from  said  charge,'  establishes 
conclusively  that  the  termination  was  in  his 
favor,  and  not  sgainat  him. 

The  termination  of  the  criminal  proceed, 
tng  Is  a  mere  technical  matter  in  no  wiy  con- 
cerning the  merits  of  the  action. 

Robbing  V.  Robbivi,  !33  N.  Y.  567,  30  N. 
E.  977;  Cooley,  Torts,  216;  Douglaa  r.  Al- 
len. 66  Ohio  St  156,  46  N.  E.  707. 

Where  the  criminal  proceeding  is  termi- 

Nora. — On  the  qnestlim  what  const  Itntea  ter- 
mlnatlon  oF  a  trsnsacCian  In  favor  of  the  de- 
fendant In  order  to  suBtaln  an  action  by  him  for 
mallclons  praaecnCIon,  see  also  cases  In  natt  to 
Pope  T.  Pollock  (Ohio)  4  L.  R.  A.  on  pace  2W>. 
S3  L.B.  A. 


nated  favorably  to  the  accused  or  without 
his  conviction,  so  that  there  can  be  no  fur- 
ther proceeding  upon  the  complaint  or  in- 
dictment, and  no  further  prosecution  of  th« 
alleged  offense  without  the  commencement 
of  a  new  proceeding,  then  there  has  been  a 
sufficient  termination  thereof  to  enable  him, 
proving  the  other  requisite  facts,  to  main- 
tain an  action  for  malicious  prosecution. 

Kobhins  V.  RobbinB,  133  N.  Y,  697,  30  N. 
E.  B77;  Clark  v.  Cleveland,  8  Hill,  344;  U 
Am.  A  Eng.  Enc,  Law,  p.  31;  Cooley,  Torts, 
216;  Dreyfus  v.  Aul,  29  Neb.  191,  45  N.  W. 
282;  Zeblcy  V.  Storey,  117  Pa,  478,  12  Atl. 
569;  Apgar  v.  Wooiston,  43  N.  J,  L.  5T; 
Graves  v.  Davjaon,  133  Mass.  419;  Clegg  v. 
Waterbary,  88  Ind.  21;  Richter  v.  Koater, 
45  Ind.  440;  Woodir^orth  v.  MilU,  61  Wis. 
44,  50  Am.  Rep.  135,  20  N.  W.  728;  Hatoh 
v.  Cohen,  84  N.  C.  602,  37  Am.  Rm.  630; 
Welch  V.  Cheek,  115  N.  C.  310,  20  S.  K.  460; 
Eolliday  v.  Hollidtty,  123  Cal.  20,  55  Pac. 
703 ;  Douglaa  v.  Allen,  56  Ohio  St.  150,  46 
N.  E.  707. 

A  discharge  by  an  eiaminlng  magistrate 
is  an  end  of  the  prosecution  in  favor  of  the 
plaintiff. 

8a^2c8  V.  Briggs,  4  Met.  421;  Cardinal  v. 
Smith,  109  Mass.  158,  12  Am.  Rep.  682; 
Fay  V.  O'Neill,  36  N.  Y.  1 1 ;  Zebley  v.  «(oroy, 
117  Pa.  478,  12  Atl.  569;  Gilbert  v.  Emmont, 
42  111.  144,  89  Am.  Dec.  412;  Driggs  v.  Bur- 
ton, 44  Vt.  125 ;  Brown  v.  Randall,  36  Conn. 
56,  4  Am.  Rep.  3S;  Tamilian  v.  Davey,  28 
App.  Div.  457,  51  N.  Y.  Supp.  88;  Uoule  y. 
Drake.  141  Masa.  238,  S  N.  E.  520. 

Malice  is   established  by  proof   that   the 

proceeding  of  which  accused  complains  were 

initiated  m  a  malicious  spirit,  that  is,  from 

1  indirect  and  improper  motive,  and  not 

the  furtherance  of  justice. 

Webb's   Pollock,  Torts,  396, 

If  it  is  shown  that  there  was  a  want  ot 
any  probable  cause,  the  law  implies  mallot 
from  that  drounutanoe. 


7ia 


DaUWAKB   BCPRKME   CODBT. 


Jam., 


WeU*  T.  Partoni.  3  Harr.  (Del.)  605; 
Bobfin  T.  KingBimrg,  138  Msbh.  G38;  Jlttch- 
ifMon  r.  Croat,  58  111.  366;  MoWiUiam*  t. 
floban,  42  Md.  S6;  Paddook  v.  Waftf,  116 
iDd.  146,  IS  N.  E.  SIS;  2  Greeni.  £v.  |  463; 
Cooler,  Torts,  214;  Webb's  Pollock,  TortB, 
303,  note  1;  Torich  v.  Dell,  BS  Md.  460,  41 
Atl.  003. 

Probable  cauae  for  tha  proMcution  Ib  bucIi 
reasonable  ground  of  ■uq>icion,sap^rt«d  by 
circumatancea  sufBcientl;  strong  in  them- 
selvea,  as  will  iwarrant  a  cautious  man   '~ 


Hitter  V.  Eieing.  174  Pa.  341,  34  Atl.  S64. 

The  evidence  conclusivelj  proves  that  the 
defendant  got  security  for  the  debt  which 
the  plaintiff  owed  Um,  and  that  then  and 
there  he  abandoned  the  prosecution.  The 
deteadatit  used  the  prosecution  for  the  pur- 
pose ol  eollectiDg  a  debt,  and  not  for  the 
purpose  vi  a  public  prosecution.  If  he  so 
abused  the  process  of  the  state,  the  law  im- 
plies that  he  acted  both  malieiouilj  and 
without  probable  cause. 

Page  v.  CH»\ing,  3B  Me.  523;  KimhaU  v. 
Bates,  50  Me.  308;  iniclilf  v.  June,  Bl  Mich. 
477,  10  L.  R.  A.  621,  45  N.  W.  1010;  Proujfc 
V.  Bntriken,  11  Pa.  81;  2  Greeni.  Ev.  g  452; 
Qrainger  v.  HtU,  4  Bins.  X.  C.  212;  Pad- 
dock v.  Watta,  116  Ind.  146,  16  N.  E. 
518;  Brooka  t.  WortMoJt,  2  SUrkie,  303; 
Sohtnidt  t.  Weidmem,  63  Pa.  173;  Behofield 
f.  Ferrer*,  47  Pa.  104;  Wood  v.  Qravea,  144 
Mass.  366,  60  Am.  Rep.  06,  11  N.  E.  567. 

The  discharge  of  the  plaintiff  by  the  ex- 
amining magistrate  is  prima  facie  evidence 
of  the  want  of  probable  cause,  sufficient  to 
throw  upon  the  defendant  the  burden  erf 
proving  the  contrary. 

2  Qreenl.  Ev.  j  455;  Cooley,  Torts,  184; 
Btraus  v.  Young,  36  Md.  846;  Bigeiow  v. 
BiekUe,  80  Wis.  08,  40  N.  W.  106;  Froat  v. 
Holland,  75  Me.  108;  Smith  v.  Ege,  62  Pa. 
419;  Qaaperaon  v.  Bprovle,  30  Mo.  30; 
Womocfc  V.  Circle,  32  Gratt.  347;  Sidy  v. 
UuTTay,  101  Iowa.  66,  60  N.  W.  1138. 

A  voluntary  discontinuance  of  proceed- 
invs  is  prima  facie  evidence  of  want  of  prob- 
able cause. 

Stephens,  PI.  127,  note:  CooIct,  Torts, 
187,  note;  CoUina  v.  Bayte,  50  III.  337,  00 
Am.  Dec  521;  Burluma  v.  fion^onl.IB  Wend. 
417. 

Good  charader  of  the  accused  stands  out 
prominently,  and  is  a  strong  fact,  if  known 
U>  the  accuser,  tending  to  prove  want  of 
probable  cause. 

Ron  V.  Innit,  36  lit.  4S7;  Vcfnttre  v. 
Levering,  148  Mass.  646.  2  L.  R.  A.  617,  20 
N.  B.  101;  'Woodworth  v.  UilU,  61  Wis.  44, 
60  Am.  Rep.  136.  20  N.  W.  728 ;  filiszard  v. 
Haya,  46  Ind.  166,  15  Am.  Rep.  291 ;  Itrael 
r.  Brooks,  23  III.  675;  Miller  v.  Brown,  3 
Mo.  127,  23  Am.  Dec.  603;  American  Exp. 
Co.  V.  Poffersoa,  73  Ind  430;  1  Qreenl.  Ev. 
ISthed.  (  64. 

Agreements  founded  upon  the  suppres- 
sion of  criminal  prosecutions  are  void ;  they 
have  a  manifest  tendency  to  subvert  public 
justice. 

Bredin'a  Appeal,  02  Pa.  241,  37  Am.  R^ 
63L.R.  A. 


677;  JfolfaAM  T.  Bwiitk,  47  Conn.  221,  36 
Am.  Rep.  67;  Hentferson  v.  Palmer,  71  III. 
670,  22  Am.  Rep.  117;  1  Chitty,  Crim.  Law, 
4;  1  8toi7,  Eq.  Jur.  J  204;  Wildey  v.  Col- 
lier, 7  Md.  273,  61  Am.  Dec.  346;  Snyder  v. 
WiUey.  33  Mich.  4B3;  CoUier  v.  Waugk,  64 
Ind.  456. 

The  defendant  can  derive  no  benefit  from 
such  wrongful  agreement,  and  when  he 
seeks  to  set  it  up  as  a  defense,  the  court,  on 
grounds  of  public  pcMi^,  will  permit  the 
plaintiff  to  show  its  unlawfulness. 

Bredin't  Appeal,  02  Fa.  241,  37  Am.  Rep. 
677;  j8nvd«r  v.  Willey,  33  Mich.  483;  Bry- 
ant r.  Peek  <£  W.  Co.  164  Mass.  460,  28  N. 
E.  678;  Worceeter  v.  A'afon,  11  Mass.  36S; 
Betding  v.  Bmgtlie,  138  Mass.  630;  Jforton 
v.  Young,  65  Me.  24,  92  Am.  Dec  566. 

Whatever  agreement  plaintiff  eateitd  into 
before  the  justice  of  the  peace  was  void  be- 
cause it  was  made  under  duress. 

Hockley  v.  Bea^I«y,  45  Mich.  560,  8  N.  W. 
511;  £arl«  V.  Norfolk  £  N.  B.  Boeiery  Co. 
36  K.  J.  Eq.  188;  10  Am.  k  Eng.  £nc.  Law, 
2d  ed.  p.  326 ;  Critb*  v.  Bowie,  87  Midi.  340, 
40  N.  W.  587. 

Where  there  is  an  arrest  for  improper 
purposes  withoat  a  just  cauM^  or  where 
there  is  an  arrest  for  just  cause,  but  with- 
out lawful  authority,  or  where  there  is  an 
arrest  for  a  just  cause  and  under  lawful 
authority,  for  unlawful  purposes,  it  may  be 
construf^  a  duress. 

Strong  V.  <7ranni«,  26  Barb.  122;  Aich- 
anfsofi  V.  Dunoon,  3  N.  H.  608;  Beoeroiiw 
V.  Eimbdll,  8  N.  H.  386;  fWman  v.  Ryon, 
168  Pa.  484,  32  Atl.  80;  Sweet  v.  KimiboU, 
160  Mass.  332,  44  N.  E.  243;  Oabon  t.  Rob- 
bww,  36  N.  Y.  365;  MeilaKon  v.  Bmith,  47 
Conn.  221,  86  Am.  Rep.  67;  Bpringfield  F. 
A  U.  Int.  Co.  V.  Sua,  51  Ohio  St.  270,  25 
L.  R.  A.  37,  37  N.  E.  1116;  Harria  v.  Car- 
modjr,  131  Mass.  51,  41  Am.  Rep.  188;  Bene- 
dtcl  T.  Roame,  106  Mich.  37S,  64  N.  W.  193. 

Mr.  M«rti»  B.  Bwrria,  for  defendant  in 

The  mode  of  the  termination  of  the  al- 
leged msliciouB  proMcution,  as  disclosed  by 
the  evidence,  is  not  such  a  terinination  as 
the  law  requires  for  the  maintenance  of 
such  an  action. 

ilaCortnick  r.  Sisson,  7  Cow.  717;  Clarfc 
V.  Gleveland,  0  mil,  347;  Wilkinson  v. 
Hovell,  1  Moody  ft  M.  405;  OaUagher  v. 
Stoddard,  47  Hun,  101 ;  BartKelt  v.  Part«r, 
141  Mass.  406,  5  N.  E.  807 ;  Broutn  v.  Ran- 
dall. 36  Conn.  66,  4  Am.  Rep.  35 ;  Rhode*  v. 
Stivers,  1  Harr.  (Del.)  127;  Wells  v.  Por- 
tone,  3  Harr.  (Del.)  505;  Anderaon  v.  Cal- 
laway, 2  HouEt.  (Del.)   324. 

FexmewlU,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  in  the  superior  court 
far  Newcastle  county,  brought  by  William 
Craig,  the  plaintiff,  against  Benjamin  F. 
Ginn,  the  defendant,  for  the  recovery  of  dam- 
ages for  the  alleged  matidous  prosecution 
of  the  plaintill  by  the  defendajit.  Under 
the  instruction  of  the  court  the  jury  rend- 
ered a  verdict  in  favor  ot  the  defendant,  tha 
plaintiff  having  declined  to  acc^  a  non- 
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Boit.  The  plaintiff  excepted  to  said  inetrnD- 
tionB,  and  took  his  writ  of  error,  upon  which 
the  case  has  come  to  this  court. 

The  declaration  filed  by  the  plaintiff 
tained  three  counts,  the  first  of  which,  after 
setting  forth  the  charge  contained  in 
warrant  filed  before  the  justice  of  the  peace, 
the  arrest  and  bringing  of  the  plaintiff  be- 
fore the  justice,  alleged  "that  the  aaid  de- 
fendant was  then  and  there  present,  but 
'wilfully  neglected  to  offer  anj  evi denes 
whatever  to  support  the  said  false  and  ma- 
licious charge  against  the  eaid  plaintiff, 
which  said  plaintiff  .was  then  and  there 
ready  and  anxious  to  establish  his  innoc 
in  that  behalf;  and  the  said  defendant  did 
then  and  there  voluntarily  desert  and  aban- 
don his  said  complaint  and  prosecutirai  with- 
out the  consent  of  the  said  plaintiff;  and 
thereupon,  to  wit,  on  the  day  and  year  last 
Aforesaid,  at  Newcastle  county  aforesaid, 
the  said  John  W.  Naudain,  Esq., '  so  being 
euch  justiee  aa  aforesaid,  tiAjuimA  and  de- 
termined that  the  said  plaintiff  was  not 
guilty  of  the  said  Buppoaed  c^ense,  and  then 
ftad  there  caused  the  said  plaintiff  to  be 
discharged  out  of  the  custody  fully  acquit- 
ted and  discharged  of  the  said  supposed  of- 
fense; and  the  said  defendant  hath  not  fur- 
ther prosecuted  his  said  complaint,  and 
the  said  complaint  and  prosecution  in  'v ' 
Ij  ended  and  determined,  to  wit,  at  1 
castle  county  aforesaid,  by  means  of  which 
said  several  preimses,"  etc.  In  the  second 
count  it  was  alleged  that  "tiie  said  defend- 
ant, not  having  any  evidence  to  support  the 
said  false  and  malicious  charge,  and  well 
knowing  the  innocence  of  the  said  plaintiff 
in  that  behalf,  then  and  tliere  voluntarily 
neglected  to  bring  tbe  same  on  to  a  hearing 
or  trial,  and  thereupon,  to  wit,  on,"  etc., 
"at,"  etc.,  "the  said  John  W.  Naudain,  Esq., 
so  being  such  justice  of  the  peace  as  afore- 
said, adjudged  and  determined  that  the  said 
plaintiff  was  not  guilty  of  the  sa4d  supposed 
offense,  and  then  and  there  ordered  the  said 
plaintiff  to  be  dischargwi  out  of  the  custody, 
and  the  said  plaintiff  was  then  and  there 
diwharged,  fully  released,"  etc.  ■The  third 
count  contained  the  following  allegation: 
"And  thereupon  the  said  defendant,  not  hav- 
ing any  ground  or  evidence  to  support  the 
said  false  and  malicious  charge,  then  and 
there  voluntarily  withdrew  his  said  com- 
plaint and  prosecution,  and  abandoned  t^e 
same,  and  then  and  there,  to  wit,  on,"  etc., 
"at,"  etc.,  "the  said  John  W.  Naudain,  Esq., 
discontinued  the  said  prosecution,  and  dis- 
missed the  said  case,  and  ordered  the  said 
plaintiff  to  be  discharged  out  of  custody; 
and  the  sud  plaintiff  was  then  and  there 
discharged  and  fully  released  of  the  said 
supposed  offense,  and  the  said  complaint 
And  prosecution  is  wholly  ended  and  deter- 
mined in  favor  of  the  said  plaintiff  as  afore- 
said." etc.  It  Is  upon  the  third  count  that 
the  plaintiff  mainly  relies.  In  the  court 
below  the  motion  for  a  nonsuit  was  based 
upon  two  grounds,  vie.:  (1)  That  there 
was  mat«riaJ  and  fatal  variance  between  the 
averments  in  the  declaration  and  the  proof 
in  respect  to  the  termination  of  the  proseca- 
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tion  for  which  the  action  was  brought;  (2) 
that  the  mode  of  terminatitm  of  the  allied 
malicious  prosecution,  as  disclosed  by  the 
evidence  produced  by  the  plaintiff,  was  not 
such  a  termination  as  the  law  requires  for 
the  maintenance  of  such  an  action.  On  botlk 
of  these  grounds  Uie  court  was  of  opinion 
that  the  plaintiff  should  not  be  permitted 
to  recover,  and  accordingly  directed  the  jury 
to  render  a  verdict  in  favor  of  the  defen<Iant. 
Such  direction  of  the  court  is  assigned  aa 
error,  and  it  therefore  beoiKnee  necessary 
for  us  to  determine  whether  the  court  below 
was  justified  in  disposing  of  the  case  as  it 
did,  without  submitting  the  same  to  the 
jury. 

Upon  a  careful  czaminatioa  of  the  record, 
we  find  that  the  evidence  produced  bv  Uie 
plaintiff,  so  far  as  the  same  Is  matenal  to 
the  question  before  us,  consisted  of  the  rec- 
ord of  the  justice  of  the  peace  before  whom 
the  alleged  malicious  prosecution  was  in- 
stituted, and  a  written  agreement  and  in- 
dorsement, thereon,  together  witii  the  oral 
testimony  of  the  plainUff,  and  a  part; 
named  Atwell,  who  seems  to  have  been  act- 
ing, if  not  as  the  agent,  at  least  as  tilt 
fnend,  of  the  plaintiff.  The  said  record  is 
aa  follows:  "Action  on  the  oath  of  Ben- 
jamin F.  Qinn  this  10th  day  of  March,  a.  d. 
18Sa,  charging  William  Craig  of  obtaining 
under  false  pretense  from  George  M.  D. 
Hart  two  hundred  and  twenty-four  and  ^U, 
dollars,  belonging  to  tbe  said  Benjamin  tr. 
Qinn,  on  the  10th  day  of  February,  a.  d. 
1898.  Warrant  issued  to  George  W.  Skeggs, 
constable,  this  10th  day  of  March,  a.  n. 
18SS,  for  the  arrest  of  William  Craig  forth- 
with, George  W.  Sk«Kgs,  constable,  re- 
turned summons  same  day,  10th  of  March, 
A.  D.  1398,  with  prisoQBr  in  charge.  After 
Benjamin  F.  Ginn's  attorney  and  William 
Craig,  consulting  together,  agreed  to  aban- 
don the  warrant,  and  settle  by  mutual  cm- 
sent  or  by  referee  trial,  tbe  prisoner  released 
from  said  charge.  Before  John  W.  Naudain, 
J.  P."  There  was  written  across  the  face 
of  tbe  record  this  entry,  which  is  admitted 
by  the  plaintiff  to  be  a  part  of  the  record: 
"Costs  paid,  and  settled  oy  mutual  consent. 
Case  discharged."  The  warrant  on  nhieh 
the  plaintiff  was  arrested  was  also  admitted 
in  evidence,  and  is  substantially  set  forth  in 
the  record  above  given.  The  written  agree- 
ment and  indorsements  thereon  were  as  fol- 

Whereas,  Benjamin  F.  Oinn  and  William 
Craig,  both  of  Appoquinimiuk  hundred,  are 
in  dispute  as  to  the  amount  of  money  due  the 
said  uinn  aa  proceeds  of  sale  of  wheat  and 
corn  to  Oeorge  M.  D.  Hart  on  the  16th  day 
of  February,  a.  d.  1S96,  and  it  is  desired  to 
postpone  a  settlement  until  Saturday,  the 
SSth  day  of  March,  next,  at  9:30  A.  u.,  at 
the  ofHce  of  John  W.  Naudain,  Esq.,  J.  P.,  in 
order  that  tbe  said  Craig  shall  have  an  am- 
ile  opportunity  to  produce  his  accounts: 
fow,  therefore,  we  herdiy  agree  to  pay  to 
the  said  Oinn  whatever  sum  shall  be  ascer. 
tained  to  be  due  on  said  accounts  at  the  con- 
ference aforesaid,  or>  in  failure  of  their  be- 
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ing  kble  to  Kgr«e,  to  pay  whatever  jud^ 
meat  that  Hhall  be  obtained  against  said 
Craig  in  an  action  at  laif  thereon.  Witness 
our  hands  and  aeala  thia  lOth  day  of  March, 
A.  D.  ISOS. 


March  26th,  189S. 
The  amount  ascertained  to  be  due  from 
William  Craig  to  Benjamin  F.  Ginn  is 
hundred  and  seventy  dollars,  and  we  hereby 
agree  to  pay  the  laid  Benjamin  P.  Qinn  the 
said  siitn  of  one  hundred  and   seventy  dol- 
lars Biz  nMmtbB  from  the  dat«  hereof,  with 
It^al  interest    till    paid.     Said    snm    above 
mentioned  is  agreed  upon  as  a  settlement 
outstanding  accounts  between  the  said  Ginn 
and  Craig  in  full.  Wm.  Craig. 

John  W.  Atwell. 

I  hereby  accept  the  above  obligation  in 
settlement  as  therein  stated. 

B.  F.  Ginn. 

September  28th,   1898. 
Recdved  of  Mr.  John  W.  Atwell  one  hun- 
dred and  seventy-five  dollars  and  ten  cents 
in  (nil  of  the  above  obligation. 

MarUn  B.   Burns,  Pltfs.'  Atty. 

It  appears  from  the  oral  testimony  pre- 
sented l>y  the  plaintiff  that  about  the  middle 
of  February,  1898,  he  received  from  George 
M.  D.  Hart,  for  a  part  of  the  grain  crop  of 
1807,  the  sum  of  9224.92;  that  he  was  the 
tenant  of  tlie  defendant  at  the  time,  but  had 
made  up  his  mind  to  leave  the  farm  the  let 
of  the  next  month;  that  he  then  owed  the 
defendant  9150.  It  also  appears  th&t,  when 
the  plaintiff  was  arrested  and  taken  before 
the  justice  of  the  peace,  he  asked  for  a  post- 
ponement of  the  case,  stating  "that  it  did 
not  suit  him  to  attend  to  the  case  right  on 
that  day."  Defendant's  counsel  replied : 
"No;  he  would  not.  That  has  got  to  be  set- 
tled to-day,  and  right  here,  or  you  go  up 
the  road."  The  agreement  above  mentioned 
was  then  signed  hy  the  plaintiff  and  Atwell, 
and  plaintiff  was  thereupon  discharged  by 
the  justice.  It  was  also  shown  by  the  testi- 
mony tliat  the  costs  in  the  case,  which 
amounted  to  $2.G0,  were  paid  by  the  plain- 
tiff and  the  defendant  in  equal  amounts. 

Upon  this  state  of  facts,  shown  and  ad- 
mitted by  the  plaintiff,  we  shall  consider 
and  determine  whether  there  was  eueh  a  ter- 
mination of  the  prosecution  bb  would  en- 
able the  plaintiff  to  maintain  his  action  for 
malicious  prosecution.  It  is  essential  to  the 
maintenance  of  such  an  action  that  the 
plaintiff  shall  prove,  among  other  things, 
that  the  prosecution  was  not  only  termin- 
ated, but  terminated  in  his  favor.  Rhodes 
V.  Stitier*,  1  Harr.  (Del.)  127;  Well*  v.  Par. 
sont,  3  Earr.  {Del.)  506.  Certainty  it  is 
not  necessary  to  the  maintenance  at  such  an 
action  that  the  criminal  proceeding  should 
have  terminated  in  a  venliet  of  acquittal. 
6udi  termination  may  be  caused  hj  the  ea- 
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try  of  a  nolle  prosequi,  or  in  some  other 
way ;  and  it  is  unqueetionably  the  law  that 
a  voluntary  abandonment  of  the  ease  by  the 
party  who  made  the  complaint  is  such  a 
termination.  But  the  rule  seems  to  be  well 
settled  that,  where  the  termination  of  the 
prosecution  has  been  brought  about  by  the 
procurement  of  the  party  prosecuted,  or  by 
compromise  and  sgreeroent  of  the  parties, 
then  an  action  for  malicious  prosecutiMl 
cannot  be  maintained.  MoCormick  v.  8i*- 
aon,  7  Cow.  716;  Wtlch  y.  Cheet,  115  N.  C. 
311,  20  S.  E.  400;  Langford  v.  Boston  if  A. 
R.  Co.  144  Mass.  431,  11  X.  E.  697;  Mareu* 
V.  Bcmttein,  117  N.  C.  31,  23  S.  E.  38;  A(- 
loood  V.  Beime,  73  Hun,  547,  26  N.  Y.  Supp. 
149;  Clark  v.  Cleveland,  6  Hill,  344;  Oal- 
lagher  v.  Btoddard,  47  Hun,  101 ;  Wiikinaon 
v.  Botsell.  1  Moody  &  M.  495 ;  Brown  v.  Ran- 
dall, 36  Conn.  56,  4  Am.  Rep.  35;  SartweU 
V.  Pariker.  141  Mass.  405,  S  N.  E.  807 ;  Fad- 
ner  v.  Filer,  27  111.  App.  508.  We  think  it 
is  not  at  all  necessary  to  refer  at  much 
length  to  the  authorities  cited  in  support  of 
the  rule,  because  we  imagine  there  is  not 
so  much  doubt  about  the  correctness  of  the 
rule  as  there  is  respecting  its  application  to 
the  facts  in  the  present  case.  In  the  case 
of  UcOormick  v.  Bimon,  before  the  justice 
had  finished  the  ezaminatiMi  of  the  witness- 
es, the  parties  decided  they  would  settle  all 
matters  of  difficulty  between  them,  and  on 
that  account  he  proceeded  no  further.  It 
was  held  to  be  not  such  a  termination  as 
would  sustain  an  action.  Thia  cose  was  ap- 
proved in  Clark  v.  Cleveland.  In  the  case 
of  Oallagker  v.  Bloddard,  after  the  plaintiff 
arrested  he  gave  the  oflicer  making  the 
it  $9  in  settlement  of  all  claims  against 
by  the  complainant,  officer,  and  juslice. 
The  court  held  that  the  action  could  not  be 
maintained  on  these  facts,  and  that  the 
it  granted  should  be  sustained.  In 
Lse  of  Longford  v.  Boston  £  A.  R.  Co- 
the  court  said:  "But  our  cases  uniformly 
hold  that,  where  nolle  jiTosequi  is  entered  by 
the  procurement  of  the  party  prosecuted,  or 
by  his  conEent,  or  by  way  of  compromise, 
such  party  cannot  have  an  action  for  ma- 
licious prosecution."  It  appeared  from  the 
evidence  that,  after  the  complaint  against 
the  plaintiff  won  entered  in  the  superior 
court  upon  his  appeal,  a  nolle  prosequi  was 
entered  by  the  district  attorney  by  the  pro- 
curement of  the  attorney  of  the  plaintiff. 
In  the  recent  coses  cited  from  North  Caro- 
lina the  rule  laid  down  in  the  Langford  Ca»e 
as  quoted  and  approved.  In  the  case  in 
5  N.  C.  and  20  S.  E.  the  important  facta 
ere  that,  after  the  plaintiff  had  been  ar- 
rested on  a  charge  of  embezzlement,  and 
brought  before  the  justice,  a  party  appeared 
who  claimed  to  be  a  friend  of  all  concerned, 
and  asked  for  a  private  interview  with  the 
parties  intereateJ,  whereupon  they  retired 
to  a  private  room.  After  a  while  the  jus- 
tice was  called  in,  end  the  mutual  frien<i 
drew  np  and  sipned  a  paper.  The  plaintiff 
paid  a  part  of  the  costs.  The  case  was  dis- 
missed. The  superior  court  mi  appeal  said: 
"Where,  however,  the  proceeding  is  dis- 
missed by  virtue  of  an  agreement  bntwesa 
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the  partiea,  the  principl*  [tlut  ia,  th*  gen- 
eral rula  as  to  the  terniinatioii  of  the  prose- 
cutioDJ  doe*  not  apply-  There  waa  testj- 
monj  in  this  case  tending  to  show  Borne  ar- 
raDgement  between  the  parties  undei  which 
the  plaintiff  paid  a  part  of  the  coata,  and 
•wan  discharged."  This  caae  seema  atriking- 
ly  aimilar  to  the  one  before  ub.  la  the  case 
of  Welch  V.  Cheek,  125  N.  0.  363,  34  S.  E. 
531,  it  waa  shoim  that  the  plaintiff  com- 
promiaed  with  the  defendant,  and  agreed 
mud  consented  to  the  ending  of  the  action 
before  the  justice.  The  court  aaid;  "It  ia 
a  settled  rule  that,  before  an  action  like  the 
preaent  to  recover  damages  can  be  main- 
tained,  the  criminal  action  must  have  ter- 
minated in  some  waj,  either  by  itol.  proa., 
verdict,  or  quaahing,  etc  When,  however, 
the  termination  has  been  Induced  and 
brought  about  by  the  defendant,  he  cannot 
maintain  an  action  for  damagea."  The  case 
of  Attcooi  V.  Beime.  73  Hun,  647,  26  N.  Y. 
Supp.  14B,  was  another  in  which  the  appel- 
late court  reveraed  a  judgment  a^inst  the 
defendant,  declaring  the  plaintiff's  caae 
must  fail  becauae  there  waa  not  auch  a  ter- 
mination of  the  proaecution  in  the  plaintiff's 
favor  aa  would  afford  the  proper  foundation 
for  an  action  for  malicioua  proaecution.  In 
that  caae  it  appeara  there  had  been  two 
cross  complaints  of  assault  and  battery,  and 
one  complaint  of  larceny.  After  trying  one 
of  the  assault  and  battery  cases,  it  waa  ar- 
ranged by  counael  that  the  complainants 
ahould  respectively  be  absent  from  court 
upon  the  dajs  to  which  the  proceedings  in 
the  other  cases  were  adjourned,  and  each 
complaint  thus  fell  for  want  of  prosecution. 
The  court  aaid  the  "diapoaition  of  the  matr 
ter  was  judicious  and  creditoJjle  to  all  con- 
cerned, but  it  was  not  such  a  termination  of 
the  prosecution  as  would  austain  an  action. 
In  principle  it  was  a  compromise  or  an  aban- 
donment of  the  proceeding  by  mutual  con- 
sent, and  no  real  determination  has  been 
had-  On  that  ground  the  plaintiff's  case 
faila."  We  have  not  been  able  to  examine 
the  case  of  Fadner  v.  Filer,  but  from  refer, 
ences  made  thereto  which  we  have  seen  in 
different  digests  it  distinctly  appeara  the 
court  held  that  "the  compromise  of  a  crim- 
inal prosecution  does  not  conatitute  such  a 
termination  aa  will  justify  an  action  for  ma- 
licious prosecution." 

We  have  made  a  very  careful  examination 
of  all  the  authorities  cited  in  the  ai^ument, 
as  well  as  others  bearing  on  the  question 
vre  are  considering,  and  find  no  substantial 
conflict  between  them,  and  no  diaeent  from 
the  rule  above  stated,  unless  the  case  of 
Rohhins  v.  Rohbint,  133  N.  Y.  597,  30  N.  E. 
97T,  be  considered  as  an  authority  to  the 
contrary.  That  decision,  however,  aeema  to 
stand  alone,  and  ia  not  only  unsupported  by 
any  authority  that  we  have  been  able  to  flnd, 
but  appeara  to  be  in  conflict  with  other  rul- 
ings in  the  same  atat«.  In  the  ease  of  ifor- 
to*  V.  Younj),  SB  Me.  24,  98  Am.  Dec.  565, 
which  was  dbed  by  the  plaintiff,  it  was  held 
that,  where  a  person  waa  arrested,  and  sub- 
sequently, for  the  purpose  of  procuring  hia 
discharge,  pays  under  protest  a  portion  of 
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the  sum  claimed,  he  is  not  thereby  estopped 
from  showing  the  want  of  probable  cause. 
The  court  said:  "If  he  [the  plaintiff]  set- 
tled the  demand  underetandingly  and  vol- 
untarily, he  is  estopped  from  denying  that 
the  defendant  had  probable  cause  for  Bring- 
ing the  suit."  Thia  case  is  not  at  all  incon- 
sistent with  those  we  have  given  in  support 
of  the  poaitioo  taken  by  the  defendant.  The 
caae  of  Mamis  t.  Bernstein,  above  men- 
tioned, may  at  first  appe&r  to  be  somewhat 
in  condict  with  the  other  cases  we  have  cited. 
And,  although  a  different  conclusion  was 
reached  therein,  yet  the  court  said  that, 
while  inclined  to  agree  to  the  propoaition 
recognised  in  the  Longford  Caae,  they 
thought  the  facta  would  not  admit  of  its  ap- 
plication. And  those  facta  were  (I)  that 
the  plaintiff  protested  all  the  time  that  his 
arrest  waa  malicious,  and  without  juat 
cause;  and  (2)  that  the  defendant  paid  the 
costs  of  the  prosecutitm. 

From  an  examination  of  tlie  testimony 
which  we  have  above,  given  it  is  perfectly 
clear;  (1)  That  the  defendant,  Ginn,  at 
the  time  the  plaintiff  waa  arrested  and 
brought  before  the  justice,  waa  present, 
ready  and  anxious  to  proceed  with  the  hear- 
ing, and  was  unwilling  to  consent  to  any 
postponement  or  delay;  (2)  that  the  plain- 
tiff, Craig,  waa  not  ready  or  willing  to  pro- 
ceed, but  insisted  strongly  on  a  postpone- 
ment; (3)  that  the  agreement  was  then 
signed  by  the  plaintiff  and  his  friend  At- 
well,  which  terminated  the  prosecution;  (4). 
that  the  plaintiff  paid  one  half  of  the  prose- 
cution ;  ( 5 )  that  the  said  agreement,  as  ap- 
pears by  its  terms,  was  mt^e  and  accepted 
for  the  accommodation  of  Craig,  and  at  hia 
inatance.  Can  there  be  the  alightest  doubt, 
therefore,  that  the  criminal  prosecution  was 
terminated,  not  only  with  the  consent,  but 
by  the  procurement,  of  the  defendant  there- 
inT  It  is  perfectly  clear  that  the  prisoner 
waa  diacharged  in  consideration  of  said 
agreement,  whereby  the  plaintiff  and  his 
surety  bound  themselves  to  pay  whatever 
sum  was  ascertained  to  be  due  at  the  confer- 
ence to  be  had  between  the  parties,  or,  in 
the  event  of  their  failure  to  agree,  whatever 
judgment  might  be  t^tained  against  the 
plaintiff  in  an  action  at  law  for  that  pur- 
pose. This  is  manifest,  not  only  from  the 
fact  that  the  defendant  had  been  insisting 
up  to  the  time  of  the  execution  of  the  agree- 
ment upon  an  immediate  hearing  of  the  case, 
but  also  from  the  record  of  the  justice,  which 
recites  that,  "after  Benjamin  F.  Ginn's  at- 
torney and  William  Craig,  consulting  to- 
gether, agreed  to  abandon  the  warrant,  and 
settle  by  mutual  consent  or  by  referee  trial, 
the  prisoner  released  from  said  charge." 
The  evidence  adduced  by  the  plaintiff  pre- 
sents aa  atrong  a  cose  as  can  well  be  imag- 
ined of  the  termination  of  the  prosecution 
by  the  procurement  and  consent  of  the  de- 
fendant therein,  or  by  a  compromise  or  aet- 
tlement  of  the  mattars  in  dispute.  We  are 
clearlyof  the  opinion,therefore,not  only  that 
the  rule  of  law  is  as  we  have  above  stated, 
but  we  are  equally  clear  that  the  case  now 
before  us   cornea  fairly  within  its   applica 
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tion,  unjeoa  the  Agreement  whieh  caused  tlie 
termination  of  the  proeecutioa  was  obtained 
by  duress,  m  ii  contended  by  the  plaintiS. 
But  Buch  contention,  made  by  the  plaintiff, 
eeemB  to  ua  iDconeiat^iit  and  untenable,  for 
tbe  reason  that  the  agreement  which  he  now 
seeks  to  have  disregarded  on  the  ground  of 
duress  waa  put  in  evidence  by  himself  ae 
a  material  part  of  hie  case.  Ab  appears  by 
the  record,  ne  declared,  in  reply  to  a  ques- 
tion asked  by  the  court,  that  the  paper 
(meaning  the  agreement)  "was  material, 
everything  on  it."  It  would  be  quite  ck- 
traordinary  for  us  to  hold  that  the  plaintiff 
may  be  permitted  to  impeach  the  evidence 


thereto;  and  it  would  be,  in  effect,  impeach- 
ing the  record  of  the  juatice,  which  the  plain- 
tiff introduced,  and  upon  which  he  relied, 
because  it  states  that  the  prisooer  wag  dis- 
charged b;  virtue  of  aa  agreement  .made  by 
the  parties.  And  manifestly  this  U  the 
same  agreement  which  it  is  now  insisted  was 


obtained  I^  duress,  and  should  be  disra- 
garded  by  this  court.  We  think  such  por- 
tion cannot  be  lucceasfully  maintained.  We 
are  of  the  opinion  that  there  was  no  evi- 
dence that  should  have  been  submitted  to 
the  jury  which  tended  to  show  that  tha 
agreement  in  question  wae  obtained  t^ 
duress.  To  say  that  it  might  have  been  bo 
obtained,  would  be,  we  think,  but  specula- 
tive, in  the  absence  of  some  pertinent  testi- 
mony to  that  effect.  The  question  is,  not 
what  might  have  induced  the  plaintiff  to 
make  the  agreement,  but  rather  what  the 
evidence  shows,  or  tends  to  show,  did  induce 
him  to  make  it.  Our  conclusion  being  that 
the  determination  of  the  proeecuti  on  before 
the  justice  was  not  such  a  termination  as 
the  law  requires  to  sustain  an  action  for  ma- 
licious prosecution,  we  deem  it  unnecessary 
to  consider  the  question  of  variance,  which 
was  also  ably  and  elaborately  argued  by 
counsel. 

The  assignment  of  error  is  ovorrulad,  and 
the  judgment  below  affirmtd.' 


GEORGIA     SUPREME     COUET. 


MURPHEY  ft  HUNT. 
( Oa.... ) 

'!•  A  rallw-BT-  eampanr,  ■■  It*  eapaelty 
■■  It  common  carrier,  may.  as  the  basis 
tor  flilnK  Its  charges  and  llmltlog  the  ain< 
of  Iti  correaiWDdlng  liability,  lawtully  make 
.  wltb  a  shipper  a  contract  of  affrelKbtment  em- 
braclas  an  actual  and  bona  flde  aKreement  as 
to  the  value  of  the  property  to  be  trans- 
ported :  and  In  such  case  the  latter,  when 
loBB,  damaBe.  or  destruction  occars,  will  be 
bound  by  the  "agreed  vatnatlon."  Rz 
men  general  llnilCstlOD  as  to  valae.  eipre 
In  a  bill  of  lading,  and  amounting  to  no  i 
than  an  "arbitrary  preadjuitment  of  the 
measure  or  dsmages."  will  not.  though  the 
shipper  aaKDts  In  writing  to  the  terms  of 
the  docnment,  serve  to  exempt  a  negligent 
carrier  from  llBblllty  for  the  true  valne. 

I.     Dnder  |  2318  nf  (he  Civil  Code,  a  ( 
Tier  tailing  to  comply  with  the  requirements 


¥», 


■Headnotea  by  Lirui 


[N,  P.  J. 


Non, — For  otber  cases  In  this  aerlea  as  to 
right  of  carrier  to  limit  Its  common-law  lieblllty 
Id  the  absence  of  negligence,  see  Little  noi'k  & 
Ft.  a.  S.  Co.  V.  Cravens  (Ark.)  18  L.  B.  A.  GST. 
and  note;  Bt.  Joseph  &  O.  I,  R.  Co.  v.  Palmer 
(Neb.)  £2  L.  B.  A.  BBS :  Chicago.  U.  A  St.  P.  R. 
Co.  V.  Wallace  (C.  C.  App.  7th  C.)  80  L.  H,  A. 
161:  KIrby  v.  Western  V.  Teleg.  Co.  (8.  D.) 
30  L.  R.  A.  612 :  Allam  v.  Pennsylvania  R.  Co. 
(Pa.)  S9  L.  R.  t   S.ie, 

For  power  to  limit  liability  Id  case  of  negll- 
geoce,  see  BsIIod  v.  Barle  (K.  1.)  14  L.  B.  A. 
433  and  note;  Alair  v.  Northern  P.  R.  Co. 
(Minn.)  IB  L.  R.  A.  764 :  J.  J.  Donglsas  Co.  v. 
Minnesota  Tranafer  R,  Co.  (Minn.)  80  L.  R.  A. 
KWt :  Pierce  v,  Sontbem  P.  Co.  <Cai.)  40  L.  R. 
A.  asn :  and  Harmac  &  Crockett  v.  Norfolk  A  W. 
R,  Co.  (Va.i  44  L.  R.  A.  280. 
63  L.  R.  A. 


of  the  next  preceding  section,  a>  to  tracing 
"freight"  which  has  beeo  lost,  damaged,  or 
destroyed,  and  giving  information  with  re- 
spect thereto,  becomes  liable  (or  the  negli- 
gence of  a  connecting  carrier. 
3.  Where  both  the  parties  to  >  ease 
nove  for  a  new  trial,  the  granting  ol 
cIthM-  motion  leavea  the  caae  pending  In  tbe 
lower  court,  and  while  it  so  remains  a  Jadg' 
ment  overruling  the  other  motion  cannot  be 
lawfnlly  brought  to  tbe  ■upcente  eoart  tor 
review. 

(Hay  22,  1001.) 

HITS  of  error  to  the  Superior  Court  for 
Pike  County  to  review  a  judgment 
granting  a  new  trial  to  plaintiff  sjid  refus- 
ing one  to  defendant  after  judgment  in 
plaintiff's  favor  for  a  leas  sum  than  de- 
manded in  an  action  brought  to  recover 
damages  for  deterioration  from  negligence  in 
the  value  of  property  delivered  to  defend- 
ant for  transportation,  tbe  carrier  respon- 
sible for  which  defendant  tailed  to  ascer- 
tain as  required  by  statute.  Judgment 
jfranftnjf  new  trial  affirmed  and  second  toril 
of  error  dismissed. 

The  facts  are  stated  In  the  opinion. 

Mr.  Robert  I>.  Bsmer  for  plaintiff  in 

Mr.  W.  W.  Idmbdln  for  defendant  in 


Iinmpkln,  P.  J.,  delivered  the  opinion  of 

the  court; 

This  action  was  founded  on  the  provisions 
of  {!  2317  and  231S  of  the  Civil  Code,  which 
were  codified  from  the  act  of  October  16, 
18Q1,  commonly  called  the  "tracing  act." 
See  Acts  1800-91,  vol.  1,  p.  156.    la  thdr 
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to  Omahk,   Nebmaka,  which  thft 

e~  intiffa  delivered  to  the  defendant  at 
rneanlle,  in  this  aUte.  The  bill  of  lading 
«aibraeed  a  special  contrat^  was  lifned  by 
the  plaintiffB  and  aa  agent  of  the  duendant, 
And  contained  a  itipulation  that  the  com- 
pany was  t<i  cart7  the  grapes  to  the  deeti- 
oation  indicated,  "if  on  Its  road,  or  to  de- 
liver to  another  carrier  on  the  route  to  eaid 
4eatination,  lubject,  in  wther  instance,  to 
the  conditions  below,  which  are  agreed  to  in 
consideration  of  the  rata  named."  Among 
the  "conditions  below"  was  one  that  the 
"aeverat  lines  [over  which  the  grapes  were 
to  be  transported]  will  not  be  held  liable 
for  injurj'  to,  or  deca^  of,  fruit,  vegetables, 
•r  melons,  or  any  perishable  freight,  caused 
(In  divers  specifled  ways],  unless  such  de- 
cay or  injui7  shall  be  the  direct  result  of 
the  carrier's  negligence,  and  the  shipper, 
owner,  and  consignee  hereby  assume  the 
burden  of  proving  such  negligence."  The 
last  stipulation  in  the  bill  of  lading  was  as 
follows;  "In  consideration  of  the  reduced 
rates  specifled  above,  it  ia  mutually  agreed 
that  the  vatua  of  fruit  shipments  under  this 
bill  of  lading  shall  be  taken  at  not  exceed- 
ing CGOO  per  carload;  Tcfetable  shipments, 
(200  per  carload;  melon  enipmenta,  V85  per 
carload;  and  the  carrier  shall  in  no  event 
be  liable  for  any  greater  sum  In  case  of  total 
loaa  or  destruction;  and  in  case  of  partial 
loea  or  destruction,  or  destruction  of  a 
quantity  less  than  carload,  the  liability 
•hall  be  proportionate."  The  evidence  in- 
troduced at  the  trial  showed  that  the  grapes 
were  in  good  condition  when  delivered  to  the 
defendant;  that  they  were  not  damaged  on 
Its  line,  but  that,  because  of  the  negjigence 
of  some  one  or  more  of  the  other  connecting 
carriers,  they  reached  their  destination  in 
fuch  a  damaged  condition  that  no  more  than 
•266.46  could  be  realized  from  a  sale  of 
them ;  and  that,  if  they  had  arrived  at  Oma- 
ha undamaged,  they  might  have  brought  as 
much  as  $700,  The  court,  holding  that  un- 
der the  stipulation  last  quoted  from  the  bill 
of  lading  tne  maximum  value  of  the  grapes 
could  in  no  event  be  placed  at  a  sum  excMd- 
Ing  t  <00,  directed  a  verdict  for  the  plaintiffs 
for  (234.66,  the  difTerence  between  8500  and 
92(I5.'16,  the  amount  for  which  the  grapes 
ware  sold.  The  plaintiffs  made  a  motion 
for  a  new  trial,  the  main   and   controlling 

Kound  of  which  was  predicated  upon  al- 
.ted  error  in  holding  that,  under  the  facts 
appearing,  the  defenifant  should  not  be  held 
liniile  for  the  dllTerence  between  CTOO,  the 
hi(Fhe«t  proven  value  of  the  grapes,  and  the 
92416.45  which  they  brought.  The  defpnd- 
•nt  alao  moved  for  a  new  trial  on  various 
grounds.  For  a  reason  which  will  herein- 
after appear,  their  contents  need  not  be  set 
forth.  The  court  granted  the  plaintilTn'  mo- 
tion, and  overruled  that  of  the  defendant. 
It  sued  out  two  bills  of  exceptions.  In  one, 
which  for  convenience  we  will  designate  as 
the  "flnt,"  it  alleged  error  in  granting  the 
plaintiffs'  motion.  In  the  other,  which  for 
»  like  reason  we  will  call  the  "second"  com- 
plaint was  made  of  the  court's  refusal  to 
■ustain  the  defendant's  motion.  We  will  dis- 
ss T..  R.  A.  4S 


the     c 

Ingly  first  take  up  and  deal  with 
the  decisive  question  which  the  defend- 
ant's exception  to  the  granting  of  the  plain- 
tiSs'  motion  presents,  and  apply  the  ruling 
which  we.  make  thereon  to  the  case  in  han<L 
The  second  bill  of  exceptions  will  then  be  in 
order  for  consideration. 

I.  There  is  in  this  country  great  contrari- 
ety of  judicial  opinion  with  respect  to 
whether  or  not  a  common  carrier  can  by 
special  contract  'lawfully  limit  the  amount 
of  its  liability  for  loss  or  damage  which  may 
be  occasioned  by  its  own  negligence.  Id 
Oeorgia  R.  i  Bkg.  Co.  v.  A'eener,  93  Ga. 
608,  El  S.  E.  287,  this  court  held  that  wher« 
"the  contract  of  shipment  was  not  one  lim- 
iting value  bj  express  agreement,  but  one 
in  which  there  was  no  attempt  to  estimate 
value,"  the  carrier  wouid  not  be  exempt 
from  the  liability  imposed  by  law  for  loss 
occasioned  by  its  own  negligence.  It  is  not 
«sary  to  repeat  here  trie  reasoning  of 
present  chief  Justice,  who  delivered  tfaa 
opinion  in  that  case,  and  therein  cited  sev- 
eral authorities  supporting  the  conclusion 
announced;   but,  in  view  o1  the  importanM 

.  present  opportunity  of  showing 
the  extent  to  which  those  antnorities  go  in 
sustaining  the  correctness  of  that  conclu- 
sion. We  also  cite  infra  one  very  strong 
cate  from  31  AHnn.  86,  47  Am.  Rep.  781,  16 
N.  W.  497  {Moulton  v.  Bt.  Paul,  M.S  M.  S. 
Co.)  ,not  referred  to  in  the  opinion  just  men- 
tioned, and  indicate  where  numerous  others 
on  the  same  line  and  contra  may  be  found. 
After  stating  that  the  courts  have  dif- 
fered widely  in  their  views  upon  this  que*- 
tion,  Mr.  Hutchinson  says  that  "the  majori- 
ty of  the  authorities  in  the  United  StatM 
hold  that  it  is  contrary  to  public  policy  to 
permit  the  carrier  to  stipulate  for  exemp- 
tion from  the  effects  of  the  negligence  of 
himself  or  his  servants.  In  some  of  tha 
states,  on  the  other  hand,  expreea  contract* 
to  that  effect  are  upheld."  iTie  author  then 
proceeds  as  follows:  "So,  in  reference  to 
this  particular  question,  it  is  held  by  tho 
majoi-ity  of  the  courts  that  a  contract  lim- 
iting the  liability  of  the  carrier  to  a  certain 
sum,  in  case  of  loss,— that  is,  contracts  de- 
signed to  secure  a  partial  exemption  from 
liability, — while  valid  and  conclusive  whern 
the  loss  Is  caused  by  something  other  than 
the  carrier's  neglect,  cannot  be  allowed  to 
operate  where  the  loss  was  occasioned  1^ 
the  negligence  of  himself  or  his  servants, 
but  that  in  such  a  case  the  owner  msy  re- 
cover the  full  value  of  the  goods.  To  ba 
distinguished  from  these  cases,  however, — 
though  the  distinction  is  not  always  ob- 
served.— are  those  cases,  obvioiialy  differ- 
ent,  in  which,  for  (he  purpose  of  determining 
the  shipper's  liability  for  freight  and  the 
carrier's  re'pon'iihlity  for  damHges,  the  val- 
ue of  the  property  ia  agreed  upnn.  When 
aiich  is  the  case,  the  Supreme  Court  of  tha 
United  States  and  many. of  the  state  court* 
hold,  to  use  the  language  of  Mr.  Justica 
Blatchford,   'tha.t  where  a   contract   ot  tha 


Okobsia  Supbrhb  Court. 


Mat, 


.  Und,  fligned  br  the  ahipper,  1*  fkirl;  mad*, 
mgreeing  on  the  raluation  of  ths  property 
carried  with  the  rate  ol  freight  based  on  the 
condition  that  the  carrier  assumes  liability 
only  to  the  extent  of  the  a^ead  Taluation, 
even  in  case  of  Iobb  or  damage  by  the  negli- 
gentje  of  the  carrier  the  contract  will  be  up- 
neld  as  a  proper  and  lawful  mode  at  securing 
a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and  the 
freight  he  receivee,  and  of  prot«cting  him- 
eelf  against  extravagant  and  fanciful  valua- 
tion.' That  this  class  of  cases  stands  upon 
different  ground  from  those  attempting  to 
secure  a  partial  liability  will  be  evident  up- 
on consideration,  SJid  several  of  the  decisions 
upon  the  latter  class  have  expressly  stated 
that  the  rule  would  be  otherwise  in  a  case 
ol  this  nature.  But  the  rule  must  undoubt- 
edly be  confined  to  those  cases  only  which 
properly  fall  within  it,  which  are  Uiose  in 
which,  as  the  basis  of  the  cajrier's  charges 
and  respoueibility,  the  value,  being  called 
in  question,  has  been  so  represented  by  the 
shipper,  or  so  agreed  upon  between  him  and 
the  carrier,  aa  to  estop  the  shipper  from 
afterwards  alleging  that  it  was  more.  The 
rule  cannot,  therefore,  apply  to  casM  where 
the  estimate  of  value  is  inserted  in  the  bill 
of  lading  without  his  knowledge  or  consent, 
or  by  covert  means,  or  to  those  in  which  the 
eontract  for  exemption  is  not  clear  and  ex- 
press, as  it  is  well  settled  that  they  will  be 
construed  most  strongly  against  the  car- 
rier." Hutchinson,  Carr.  2d  ed.  I  250.  We 
make  these  extended  extracts  because  they 
express  with  great  force  and  clearness  ex- 
actly what  we  wish  to  say. 

In  Chicago  it  fi.  W.  R.  Co.  v.  Chapman, 
133  111.  98,  8  L.  R.  A.  508,  2*  N.  E.  417,— a 
case  in  which  there  was  an  express  con- 
tract,—it  was  held  that  a  common  carrier 
cannot  arbitrarily  fix  the  value  of  the  goods 
delivered  to  him  for  transportation,  and 
thereby  limit  his  liability  io  case  of  loss. 
It  was  also  in  that  case  laid  down  that  "if 
a  value  be  fixed  by  the  carrier,  and  the  con- 
tract ot  shipment  is  baned  thereon,  the 
amount  thus  fixed  will  ordinarily  determine 
the  liability  of  the  carrier."  An  examina- 
tion of  the  opinion  of  Chief  Juatice  Shope 
will  show  that  the  idea  intended  to  be  con- 
veyed by  the  words  last  quoted  was  that 
there  must  be  an  actual  and  bona  fide  s^ee- 
meiit  ae  to  value  between  the  shipper  and 
the  carrier,  and  that  a  mere  general  limita- 
tion as  to  the  value  expressed  in  a  bill  of 
lading  will  not  serve  to  exempt  a  negligent 
carrier  from  liability  for  the  true  value.  In 
the  notes  appearing  at  the  end  of  the  main 
case  in  the  volume  last  cited  are  references 
to  a  large  number  of  cases  on  both  sides  of 
tbe  question.  Under  the  heading,  Tendeney 
of  Recent  Decisions  to  Modify  Rule  (p. 
B9(J),  will  be  found  several  citations  of  cases 
supporting  the  view  we  are  undertaking  to 
sustain.  In  ilonlton  v.  Bt.  Paul,  M.  d  M. 
R.  Co.  31  Minn.  86,  47  Am.  Eep.  781,  16  N. 
W.  407.  Dickinson,  J.,  s^d:  "The  same  rea- 
sons which  forbid  that  a  common  carrier 
should,  even  by  express  contract,  be  absolved 
irom  liability  for  his  own  negligence,  stand 
B3  L.  B.  A. 


alio  in  the  way  of  any  arbitrary  preadjust- 
ment  of  the  measure  ot  dsjnagea,  where  th« 
carrier  is  partially  relieved  from  such  lia- 
bility. It  would,  indeed,  be  absurd  to  say 
that  the  requirement  of  the  law  as  to  suck 
responsibility  of  the  carrier  is  absolute, 
and  cannot  be  laid  aside  even  by  the  agree- 
ment ol  the  parties,  but  that  one  half  or 
three  fourths  of  this  burden  which  the  law 
compels  tbe  carrier  to  bear  may  be  laid 
aside,  by  means  of  a  contract  limiting  tbe 
recovery  of  damages  to  one  half  or  one 
fourth  of  the  known  value  of  the  property. 
This  would  be  mere  evasion,  which  would 
not  be  tolerated."  Even  in  Xlair  v.  North- 
erw  P.  R.  Co.  63  Minn.  160,  19  L.  R.  A.  1U, 
64  N.  W.  1072,  which  was  ruled  in  favor  of 


and  that  it  must  be  "fairly  and  honestly 
made  as  a  basis  of  the  carrier's  charges  and 
responsibility."  In  hit  strong  and  well- 
written  opinion,  Mitchell,  J.,  remarked  that 
cases  in  which  "the  stipulation  was  purely 
and  solely  one  arbitrarily  limiting  the 
amount  of  recovery,  without  r^ard  to  the 
value  of  the  property,  as  in  Moulton  v.  8t. 
Paul,  M.  d  11.  R.  Co.,"  were  not  pertinent 
upon  the  question  whether  or  not  a  carrier 
could  enforce  a  real  contract  of  the  nature 
above  indicated^  and  he  added  that  in  tbe 
MrHiltttn  Case  tbe  suprrane  court  of  Minne- 
sota "recognized  the  right  of  the  parties  to 
agree  upon  the  value  of  the  property,  or  to 
fairly  liquidate  the  damages  in  case  of  loss." 
The  words  just  quoted  Furnish  the  key  to 
tbe  whole  pioblem;  that  is,  the  parties  may 
actually  agree  on  the  value  of  the  particular 
consignment,  and  thus  fairly  liquidate  ID 
advance  anticipated  damages.  But  Uiis  is 
a  very  different  thing  from  a  loose  and  gen- 
eral limitation  as  to  amount  appeaj-ing  in  a 
bill  of  lading,  which  manifestly  could  not 
have  been  and  waa  not  intended  to  have  ret- 
eience  to  the  identical  goods  which  the  car- 
rier thereby  contracted  to  transport. 

Take  our  present  case:  The  pr<^)crty  de- 
livered to  the  defendant  company,  ad  de- 
scribed in  the  bill  of  lading,  was:  "1  car 
grapes, — 2,000  baskets."  The  paragraph  of 
tbe  document  relied  on,  embracing  an  agree- 
ment as  to  value,  merely  stipulated,  in  the 
moat  general  and  comprehensive  terms,  that 


$500  per  carload;  vegetable  shipments,  $200 
per  carload;  melon  shipments.  $85  per  car- 
load." Could  any  fair  and  reasonable  mind 
ever  reach  the  conclusion  that  there  was,  be- 
tween the  plsintiffs  and  the  defendant,  any 
agreement  at  all  respecting  the  value  of  this 
particular  carload  of  grapes,  or  that  th^re 
waa  even  a  remote  intention  to  mske  such 
an  Bgreementt  The  bill  of  lading  was  evi- 
dently printed  and  prepared  for  use  in  any 
shipment  of  fruit,  vegetAbles,  or  melons,  and 
its  manifest  purpose  was  to  limit  liability 
and  not  to  Gx  or  agree  upon  values.  It  lim- 
ited the  value  of  all  "fruit"  shipments, 
whether  consisting  cf  grapes,  peacbee,  ap- 
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pics,  pe&TE,  or  otbar  fruits,  or  of  portions  of 
Bome  or  iJI  of  theu.  It  declared  that  the 
value  of  ft  carload  of  any  kind  or  kinds  of 
fruit  should  be  "taJcen  at  not  exceeding 
9500,"  Dot  that  the  valua  of  the  plaintiffs' 
carload  of  grape*  should  be  fixed  at  S600  or 
any  other  specified  sum.  Surely,  further 
caiument  an  to  the  nature  and  purpose  of 
this  bill  of  lading  would  be  superfiuoua. 

We  find,  in  some  of  the  cases  holdinff  that 
the  value  was  in  fact  definitely  agreea  upon 
(notably  that  of  Batt  v.  Pennsylvania  R. 
Co.  m  V.  S.  331,  2S  L.  cd.  717.  5  Sup.  Ct. 
Rep.  151,  in  which  Mr.  Justice  BUtchford 
delivered  the  opinion  quoted  from  by  Mr, 
Hutchinson,  aa  appears  above),  that  the  fig- 
ures in  the  bills  of  ladii^  expressing  vatuea 
ba4l  evidently  been  printed  before  their 
actual  use,  and  were  not  inserted  at  the  time 
of  issuing  such  bills  to  shippers.  In  the 
case  just  mentioned,  the  bill  of  ladin^p  stipu- 
lated "that  the  carrier  assumes  a  liability 
on  the  stock  to  the  extent  of  the  following 
agreed  valuation:  If  horses  or  mules,  not 
exceeding  two  hundred  dollars  each;  if  cat- 
tle or  cows,  not  exceeding  C75  each,"  etc. 
With  the  utmost  respect  to  the  memory  of 
the  eminent  justice,  this  does  not,  in  view  of 
tbe  printed  words  "it"  and  "two  hundred," 
to  our  minds  much  resemble  a  fixed  and 
de^nite  agreement  as  to  the  value  of  the 
identical  horses  shipped  by  Hart;  but  much 
stress  was  laid  on  the  words  "agreed  valua- 
tion," and  the  contract  certainly  related  to 
horses  only.  At  any  rate,  the  case  was  de- 
cided on  the  theory  that  the  bill  of  lading 
did  embrace  such  an  agreement;  and,  assum- 
ing this  to  be  so,  we  have  no  complaint  to 
make  of  the  principle  laid  down,  for  our 
own  ruling  is  in  strict  accord  therewith. 

2.  Under  i  2318  of  tbe  Civil  Code,  if  the 
carrier  receiving  the  application  provided  for 
by  tJie  preceding  section  fails  to  trace  the 
freight  and  give  the  required  information, 
it  becomes  "liable  for  the  value  of  the  freight 
lost,  damaf-ed,  or  destroyed,  in  the  some 
manner  and  to  the  same  extent  as  if  said 
loss,  damage,  or  destruction  occurred  on  its 
line."  The  damnge  which  the  plaintiffs  sus- 
tained was  due  to  the  negligence  of  one  or 
more  of  th;  defendant's  connecting  carriers. 
Tbe  law.  under  the  facts  of  this  case,  im- 
putes this  negligence  to  the  defendant,  and 
makes  the  same,  in  effect,  its  negligence.  It 
haa  been  clearly  shown  that  a  carrier  can- 
not stipulate  for  exemption  from  the  conse- 
quences of  such  negligence.  It  can  hardly 
be  said  that  the  defendant  company  at- 
tempted to  protect  either  itself  or  any  other 
carrier  from  injury  or  damage  caused  by 
negligence.  As  will  have  been  seen,  the 
■tipulation  In  the  bill  of  lading  which  re- 
lated  to  this  matter  really  contemplated 
that  liability  might  arise  from  negligence, 
and  merely  provided  that  it  should  not  be 
presumed,  but  must  be  affirmatively  proved. 
See,  in  this  connection.  Savannah,  F.  £  W. 
R.  Co.  V.  Rloat.  P3  Ga.  803,  807,  20  S.  E. 
ZIO.  The  defendant  was  therefore,  under  the 
statute,  liable  for  some  amount.  It  did  not, 
as  we  have  endeavored  to  show,  limit  ite 
liability  by  a  bona  fide  agreement  as  to  valu- 
M  L.  R,  A, 
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ation.  A  jury  could,  under  the  evidence, 
have  placed  the  value  of  the  grapes  at  $700, 
io  which  event  the  verdict  would  have  been 
for  $434.65.  The  court,  under  an  erroneoua 
view  of  the  law,  limit«d  the  plaintiffs'  re- 
covery to  $234.56.  The  verdict  directed  waa 
certainly  not  demanded,  uid  the  court  prop- 
erly corrected  its  own  error  t^  granting  a 
new  trial. 

3.  The  second  bill  ol  exceptiona  was  pre- 
maturely sued  out,  and  the  wilt  of  error 
issued  thereon  must  accordingly  be  dis- 
missed. At  the  time  It  was  oertified,  the 
'as  pendi 
trial  bad 

stood  upon  the  docket  for  another  hearing. 
It  was  in  Duke  y.  Story  (Ga.)  3S  S.  E.  337, 
upon  the  authority  of  previous  cases,  held 
that,  so  long  as  a  motion  for  a  new  trial  in 
a  case  was  undisposed  of,  the  case  itself 
was  pending  in  the  lower  court.  Certainly, 
pending  when  a  moticn  for  a 
ein  has  not  only  beea  made. 


new   trial  the: 
but  granted. 
Ji^gment  ( 


firat  c- 


e  affirmed;  ti 


9,  writ    of  error  diatniaaed. 


Benton  B.  ECTOR,  Plff.  i 


*1d  tite  dlatrlbatlon  of  tbe  «ittatc  <»f  att 
iDtratatP,  a  jlrat  cousin  of  the  half  blood  on 
the  materaal  side  will  telce  tbe  estate  In  pref- 
erence to  a  second  cousin  of  the  whole  blood. 

(Januarr  34,  ltH)l.) 

ERROR  to  the  Superior  Court  for  Dekalb 
County  to  review  a  judgment  overruling 
a  caveat  filed  by  Benton  B.  Ector  to  an 
application  of  the  administrator  of  Frank 
M.  Ector,  deceased,  for  leave  to  sell  deced- 
ent's real  estate.     Affirmed. 

The  facts  are  stated  in  the  (pinion. 

Measrs.  King  ft  Anderson  and  Iiswl* 
IF.  Thomas,  for  plaintiff  in  error; 

It  will  be  conceded  that  the  common  law 
of  England,  as  it  stood  at  the  time  of  the 
Declaration  of  Independence  by  the  United 
States,  excluded  the  half  blood  frcon  in- 
heritance of  land. 

1  Bl.  Com,  book  2,  p,  227. 

One  of  the  first  things  which  the  people 
of  Georgia  did  after  declaring  their  inde- 
pendence was  to  make  a  Constitution  which 
is  known  as  the  Constdtution  of  February 
5,  1777.  This  Constitution  contains  a  clause 
to  this  effect:  "Alt  other  Intestate  estates 
to  be  divided  according  to  the  act  of  dis- 

*HGBdDOte  by  Cobb,  J. 


NoTB.^ — Far   descent  and  distribution   i 
kindred  of  the  hall  blood,  ii 
(lod.)  29  L.  B.  A.  B4],  and  neu. 
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tributJon  made  in  the  reign  of  Charles  11., 
unlcM  otherwise  altered  bj  an;  future  act 
of  the  I^Blature."  This  was  a  compltite 
orertuming  of  the  law  sa  it  then  bUmmI  In 
Unsltnd. 

Under  the  statute  ot  distributiona,  Uiede- 
free  of  relationsfaip  was  reflated  a<!cord-' 
lag  to  the  computation  of  the  civilians,  and 
not  of  the  canooiata,  the  latter  having  been 
adi^ted  with  respect  to  the  descent  of  real 
estate. 

Under  the  statute  of  distributions  the 
half  blood  is  admitted  on  an  equality  with 
the  whole  in  the  same  degree. 

1  Bl.  Com.  book  2,  *604,  506. 

In  1789  the  state  of  Georgia  ad<^ted  a 
new  Constitution,  and  upon  the  subject  of 
estates  this  provision  was  adopted:  "Es- 
tates shall  not  be  entailed,  and  when  a  per- 
son dies  intestate,  leaving  a  wife  and  chil- 
dren, the  wife  shall  have  a  child's  share,  or 
her  dower,  at  her  option.  If  there  be  no 
wife,  the  estate  shaJl  be  equally  divided 
among  the  children  and  their  legal  repre- 
sentatives of  the  first  degree.  The  distribu- 
tion of  all  other  intestate  estates  may  be 
T^[ulated  by  taw."  In  this  Constitution, 
therefore,  it  will  be  aeen  that  the  people 
distinctlv  declined  to  make  the  statute  of 
distributions  the  rule  applying  to  real  es- 
Ute. 

Without  any  further  legislation  on  the 
subject,  a  court  would  have  been  compelled 
to  construe  either  that  there  waa  no  law  on 
the  subject,  and  therefore  there  could  be  no 
disposition  of  the  estate  <  which  is,  of 
course,  an  Absurdity),  or  that  the  rule  of 
law  of  I'^ngland,  as  it  was  of  tartse  at  the 
time  of  the  independence  of  the  state,  would 
control ;  and  therefore,  as  to  a  distribution 
among  kin  more  remote  than  wife  and  chil- 
dren, when  the  estate  in  question  was  land, 
all  of  the  prwisions  of  the  canonical  law 
in  force  in  England  would  apply. 

The  present  taw  of  Georgia  is  that  MHt- 
tained  in  the  Code,  and  by  subeec.  0  of  I 
3355  the  rules  of  the  cancMical  law  have 
been  adopted. 

See  Wetler  v.  Habersham,  GO  Ga.  193. 

Ufttrn.  Roaser  ft  Carter  and  TIlo^bs 
t,  Blpley.  for  defendant  in  error: 

The  Grants  are  first  cousins  of  the  half, 
Ector  is  a  second  cousin  of  the  full,  blood. 

Under  the  common  law  the  half  blood  was 
excluded,  and  if  there  waa  no  kindred  save 
of  the  half  blood  the  estate  waa  eschested 
to  the  lord. 

Under  the  artificial  system  of  the  common 
law  the  collateral  kindred  of  the  half  blood 
are  entirely  excluded  from  the  inheritance 
of  land. 

1  Woerner.  Law  of  Administration,  143; 
S  BI.  Com.  224,  227;  24  Am.  ft  Eng.  Enc. 


This  exoliTsion.  even 
not  BO  much  a  rule  of  descent  as  a  rule 
of  evidence.  Tt  was  one  of  the  canons  of 
the  cominon  law  that  no  one  could  inherit 
except  those  of  the  blood  of  the  first  pur-  i 
chaser.  It  was  cttremely  difficult  to  tell  ' 
who  were  of  the  first  purchaser,  and  he- 
eanse  those  of  the  full  blood  were  siire  to  be 
63  L.  R.  A. 


of  the  first  purchaser  the  halt  blood  waa  «- 
eluded. 

2  Bl.  Com.  228;  8  Woemw,  Iaw  of  Ad- 
ministration, 464;  Olark  v.  Svrague,  S 
BiBckf.  413. 

Many  of  the  fundamental  rules  of  the 
common  law  (including  the  exclusion  of  tha 
half  blood)  are  vicdated  by  Uie  statute  of 
distribution.  Its  great  object  was  equal- 
ity. 

Davia  v.  Roux,  6  B^nd.   [Vs.]    36S. 

The  statutes  of  distribution  were  bor- 
rowed from  the  ciTll  law,  and  the  coostruc- 
tion  of  and  practice  under  them  are  gov- 
erned by  that  law. 

Z  Kent,  Com.  422,  4ZS. 

The  rule  of  the  ccHnmon  law  ^nduding 
the  half  blood  has  but  little  •{)plicaiioa  in 
the  United  States. 

Clicer  v.  Banden,  8  Ohio  St.  500. 

Independent  of  express  statutory  enact' 
ment,  no  distinction  is  admitted  in  the 
United  States  between  the  whole  and  the 
half  blood. 

Qardner  v.  CoUins,  S  Pet.  58,  7  L.  ed. 
347;  PearsoH  v.  Qnoe,  6  Ia.  Ann.  233; 
Prtaeott  r.  Carr,  2&  N.  H.  453,  61  Am.  Dee. 
662. 

Under  the  English  statute  of  distributim, 
which  simply  directed  distribution  to  be 
made  between  the  ne-it  of  kin  of  equal  de- 
gree to  the  intestate,  it  was,  after  some  con- 
tradictory decisions  on  the  subject,  finally 
settled  in  Crookt  v.  Watt,  2  Vem.  124, 
Show,  P.  C.  108,  decided  In  1690,  that  the 
brothers  aad  sisters  of  the  half  blood  have 
an  equal  claim  with  those  of  the  whole 
blood. 

Burnet  v.  Mann,  1  Ves.  Sr.  15S. 

Our  own  statutory  history  demonstrates 
that,  except  in  the  one  case  of  brothers  and 
sisters,  there  is  no  distinction  between  tha 
whole  and  the  half  blood. 

Cobb,  J.,  delivered  the  opinion  of  the 

E.  L.  Grant,  as  administrator  of  Frank  M. 
Ector,  applied  to  the  ordinary  for  leave  to 
sell  laud  belonging  to  the  estate  of  his  in- 
testate. Benton  B.  Kctor,  who  claimed  to 
be  the  sole  heir  of  Frank  M.  Eator,  filed  a 
caveat  to  this  application,  upon  grounds 
not  necesHsry  to  be  referred  to  in  the  dis- 
cusHion  which  will  follow.  The  case  was 
appealed  to  the  superior  court,  and  at  the 
trial  there  it  was  held  that  Benton  B.  Bctor 
was  not  an  heir  at  law  of  tlie  intestate,  and 
the  caveat  was  overruled.  The  clnimnnts 
to  the  estate  were  Benton  B.  Ector,  on  the 
one  side,  and  R.  L.  Grant  and  his  brothers 
anii  sisters,  on  the  other.  Aceordinjr  lo  an 
agreement  which  is  contained  in  the  record, 
the  relation<>hip  erf  the  different  claimants, 
to  the  intestate  was  as  follotrs:  The  grand- 
mother of  the  children  of  Angustiis  Grant 
(the  claimants),  on  their  father's  side,  was 
married  twice.  The  first  time  she  married 
a  Grant.  By  this  niHrrinpe  Aiigurtni 
Grant,  tiie  father  of  the  children  now  claim- 
ing the  property  In  dispute,  was  bom.  The 
husband  of  their  grandmother  died,  and 
(he  widow  Grant  afterwords  married  Wily 


:m)i. 


EoTOK  V.  Qbadt. 


7» 


B.  Ector.  Bj  tUa  marrlags  thsie  wkb  bom 
ElMQOr  Ector,  who  married  bar  firat 
MMuiii,  RiehM'd  Ector.  B;  tbii  marriage 
there  wm  barn  Frank  M.  Ector,  the  deceased 
■o  that  the  mother  of  Frank  ii,  Ector 
the  half-BiBter  of  the  faUier  of  the  Oraat 
claimantB.  Joeeph  Ector,  the  grcAt-grand- 
father  of  Frank  U.  Ector,  had  three  aona, 
Hugh  Ector,  Wily  B.  Ector,  and  Jotieph 
Ector,  Jr.  Hugh  married,  and  by  tbia  mar- 
riaga  there  waa  iaBiie,  Benton  B.  Ector,  the 
caveator  in  this  caae.  V/i\j  B.  Ector  mar- 
ried the  widow  Grant,  who  was  the  grand- 
mother of  the  Qrant  children  claiming  the 
estate.  By  this  marriage,  Eleanor  Ector 
was  bcH^.  JoBcph  Ector,  Jr.,  bad  a 
Richard  Ector.  Richard  Ector  married  his 
first  couain,  Eleanor  Ector,  and  by  this  mar- 
riage Frank  M.  Ector,  the  deceased,  waa 
bom..  \t  waa  thua  admitted  that  Benton  B. 
Ector,  the  caveator,  waa  a  flrat  cousin  to 
both  the  mother  and  father  of  Frank  M. 
Ector,  the  deceased.  It  was  admitted  that 
tbe  deceased,  Frank  M.  Ector,  died  intes- 
tate, without  wife,  children,  brothers,  or 
ristera,  or  deacendonta  thereof,  and  without 
mother  or  father,  uncle  or  aunt,  surviving 
bim ;  that  on  the  Grant  aide  there  wer 
•tfaer  living  kin  aa  near  in  degree  as 
Ii.  Grant  and  hia  brothera  and  sisters,  and 
on  the  Ector  side  no  other  living  kin  as 
IMM'  in  d^Te«  as  Benton  B.  Ector,  uniesa 
Us  niecea  and  nephews,  several  of  whom 
were  alive,  would  be  entitled  to  be  treated 
<Mi  an  equality  vrith  him.  It  will  thus  be 
•ecu  that  the  question  to  be  determined  in 
the  present  oose  is.  When  an  intestato  leaves 
snrviving  him  no  widow,  descendant,  ascend- 
Uit,  brother  or  sistor,  or  representative  of 
Wther,  who  is  entitled  to  inherit  the  estate, 
— a  second  cousin  of  the  whole  blood,  or  a 
first  cousin  of  the  half  blood  on  the  matem- 

At  common  law  tbe  half  blood  could  not 
inherit  land.  The  rule  prevailing  at  the 
time  Sir  William  Blacksttme  wrote  is  thus 
stated  by  him:  "The  heir  need  not  be  the 
aearest  kinsman  absolutely,  but  only  tab 
modo;  that  is,  he  must  be  the  nearest  kins- 
man of  the  whole  blood;  for,  if  there  be  a 
much  nearer  kinsman  of  the  half  blood,  a 
distant  kinsman  of  the  whole  blood  shall 
be  admitted,  and  the  other  entirely  exclud- 
ed. Nay,  the  estate  shall  escheat  to  the 
lord  sooner  than  the  half  blood  shall  in- 
herit." 2  Bl.  Com.  '227.  This  rule  was 
the  outgrowth  of  the  feudal  doctrine  that 
descent  must  be  traced  frcan  the  first  pur- 
ehaser.  "The  half  blood,"  says  Chancellor 
Kent  in  hia  Commentaries,  "was  until  lately 
Mitirely  excluded  by  the  English  law,  on 
the  very  artificial  rule  of  evidence  that  the 
person  who  is  of  the  whole  blood  to  the 
person  last  aeiaed  affords  the  best  presump- 
tive proof  that  be  is  of  the  blood  of  the  first 
feudatory  or  purchEiser.  Our  American 
laws  of  descent  would  seem  to  be  founded 
on  more  reaaonable  principles.  The  Eng- 
Heb  rule  of  evidence  may  be  well  fitted  to 
tbe  cose  to  which  it  is  applied;  but  tbe  ne- 
eeeafty  or  policy  of  starching  out  the  first 
purehoMF  la  to  b*  questioneid,  so  long  aa 
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the  last  owner  of  the  eatato,  and  the  prox- 
imity of  blood  to  him,  are  ascertained."  4 
Kent,  Com.  14th  ed.  *403.  Dr.  Minor,  in 
his  Institutea  (vol.  2,  p.  529),  aft«r  stat- 
ing that  as  a  kinsman  ol  the  half  blood  has 
but  one  half  of  his  ancestors  above  tbe  com- 
mon stock  the  aame  aa  those  of  tbe  proposi- 
tus, and  therefore  there  is  not  the  same 
Erobability  (A  that  requisite  of  tbe  common  . 
iw  that  he  be  derived  frun  the  bl  »od  of 
the  first  purchaser,  says:  "This  is  doubt- 
less the  best  reason  that  can  be  given  for 
this  exclusion  of  the  half  blood,  but  it  must 
be  admitted  to  be  very  far  from  satisfac- 
tory. In  the  first  place,  it  does  not  justify 
the  peremptory  and  total  exclusion  of  the 
half  blood,  but  onlv  its  postponement;  and, 
next,  it  neglects  toe  obvious  consideration, 
that  there  is  or  may  be  a  greater  probability 
that  a  nearer  kinsman  of  the  half  blood  is 
derived  from  tbe  blood  of  the  first  purchas- 
er, than  a  more  remoto  kinsman  of  the 
whole  blood."  Sir  William  Blackstone  ad- 
mits that  the  rule  has  been  the  aubject  of 
many  censures,  but  declarea  that  thta  arose 
out  of  a  misapprehension  of  the  rule,  which, 
he  says,  ia  not  to  be  regarded  so  much  as  a 
rule  of  descent,  but  as  a  rule  of  evidence; 
and  he  enters,  in  his  Commentaries,  into  an 
elaborate  defense  of  the  rule.  See  2  Bl. 
Com.  *228  «t  aeq.  Mr.  Hammond,  in  his 
notes  to  the  Commentaj'ies  of  Blackstone, 
says:  "The  exclusion  of  the  half  blood 
seems  to  rest  upon  a  notion  of  relationship 
quite  different  from  any  we  now  entertniu, 
but  which  ia  by  no  means  unreasonable,  if 
we  rightly  comprehend  it."  2  Hamraond'a, 
Bl.  Com.  top  page  374.  As  the  personal 
estate  of  an  intestato  was  not  required  to 
descend  to  one  who  was  of  the  blood  of  the 
first  purchnser,  it  would  seem  that  the  rule 
excluding  the  half  blood  would  not  be  ap- 
plicable to  that  character  of  property. 
While  there  are  some  contradictory  deci- 
sions on  this  subject  by  the  English  courts, 
it  waa  definitely  settled  in  Croofca  v.  Watt, 
2  Vern.  124,  decided  in  1690,  that  brothers 
and  sisters  of  the  half  blood  have  an  equal 
"  Q  to  personal  property  with  those  of 
the  whole  blood.  See  24  Am.  &  Eng.  Ene. 
Law,  1st  ed.  p.  370,  and  cases  cited  in  note 
1.  "Prior  to  the  novels  of  Justjnian,  the 
civil  law  admitted  the  half  blood  to  the 
inheritance  equally  with  the  whole  blood; 
but  tbe  novel  or  ordinance  of  Justinian 
changed  the  Rcnnan  law,  and  admitted  the 
half  blood  only  upon  failure  of  tbe  whole 
blood."  4  Kent,  Com.  Hth  ed.  •406.  By 
the  statute  22  &  23  Car.  II.  chap.  10  (Wat- 
kins.  Dig.  p.  IB),  it  was  enacted  that  the 
estates  of  intestatea,  except  feme  covert », 
should  be  distributed  in  the  following  man- 
ner: One  tbird  to  the  widow,  and  the  resi- 
due in  equal  portions  to  the  children;  if 
dead,  to  their  deacendante.  If  there  were 
diildren  or  lineal  deecendante  of  such, 
then  a  moiety  to  the  widow,  and  a  moiety 
"le  next  of  kin  in  equal  degree.  If  there 
neither  wife  nor  children,  then  the  ea- 
wos  to  be  distributed  among  the  next 
of  kin  in  equal  degree,  and  their  descend- 
ants;   but    no    representetim  was  allowed 
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ATtumg  collaterals  further  than  the  children 
of  the  intestate's  brothers  and  sisters.  The 
nearness  or  propinquity  ot  d^^ee  i 
reckoned  according  to  the  computation  of 
the  civilians,  and  not  of  the  canonists,  which 
the  law  of  England  adopts  in  the  descent 
of  real  eatates.  2  Bl.  Com.  516,  G04. 
half  blood  was  not  in  terms  excluded  by 
this  act. 

It  may  b«  safely  assumed  that  at  the  date 
the  colony  of  Georgia  was  settled  the  haJf 
blood,  under  the  law  of  England,  could  not 
inherit  land,  and  that  there  was  no  Ian 
excludin;;  such  from  a  share  in  the  person- 
al property  of  intestates'  estates.  If  this 
rule  was  ever  changed  by  any  authority  au- 
thorized to  ntaice  laws  for  the  colony,  our 
attention  haa  not  been  called  to  such  a  law; 
nor  have  we  been  able  to  find  in  any  book 
accessible  to  us  any  legisUtiou  on  the  sub- 
ject during  the  time  of  the  colony.  The 
only  book  containing  colonial  laws  which  is 
accessible  to  us  is  a  compilation  of  De  Benne 
published  under  the  supervision  of  Charles 
C.  Jones,  containing  laws  passed  fran  1755 
to  1774;  and,  after  a  careful  examinatim 
of  this  compilation,  we  feel  safe  in  saying 
that  there  is  nothing  in  relation  to  this 
subject  in  the  same.  The  question 
be  determined  is,  What  changes  have  been 
made  in  these  rules  since  the  independence 
of  the  colony!  The  Brst  Constitution  of 
the  state,  adopted  on  February  5,  1777,  de- 
clared: "Eatat«a  shall  not  be  entailed;  and 
when  a  person  dies  intestate,  his  or  her  es- 
tate shall  be  divided  equally  among  their  chil- 
dren ;  the  widow  shall  have  a  child's  share, 
or  her  dower,  at  her  option;  alt  other  intes- 
tates' eatatee  to  be  divided  according  to  the 
act  of  distribution,  made  in  the  reign  of 
Charles  the  Second,  unless  otherwise  altered 
by  any  future  act  of  the  legislature,"  Const. 
1777,  art.  61;  Watkins,  Dig.  16;  Mar.  &.  C. 
Dig.  12.  On  February  25,  1784,  an  act  was 
passed  declaring  that  all  laws  which  were 
in  force  and  binding  upon  the  inhabitants 
of  the  colony  on  the  14th  day  of  May,  177Q, 
"so  far  as  they  are  not  contrary  to  the  Con- 
stitution, laws,  and  form  of  government  now 
efltabllshed  In  this  state,  shall  he,  and  are 
hereby  declared  to  be,  in  full  force,  virtue, 
and  effect,  and  binding  on  the  inhabitants 
of  this  state."  "And  also  the  common  law 
of  England  and  such  of  the  statute  laws 
as  were  usually  in  force  in  the  said  prov- 
ince, except  as  before  excepted."  Watkins, 
Dig.  288,  290.  The  Constitution  of  178B  de- 
clared: "Eatatea  shall  not  be  entailed;  and 
when  a  person  dies  intestate,  leaving  a  wife 
and  children,  the  wife  shall  have  a  child's 
share,  or  her  dower,  at  her  option;  if  there 
be  no  wife,  the  estate  shall  be  equally  divid- 
ed among  the  children,  and  their  legal  rep- 
resentatives of  the  first  degree.  The  dia- 
tribution  of  all  other  intestate  estatea  may 
be  regulated  by  law."  Const.  1789,  art.  4, 
i  G;  Watkins,  Dig.  29.  On  December  23, 
1789,  an  act  was  pas-sed  which  declared 
"that  the  true  construction  of  the  8th  sec- 
tion of  the  4th  article  of  the  CoosUtution, 
shall  and  is  hereby  declared  to  be  as  fol- 
lows: When  any  person  holding  real  and 
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personal  estate,  shall  depart  this  life,  in- 
testate and  without  will,  the  said  e^ate, 
real  and  personal,  shall  be  considered  as  al- 
together of  the  same  nature,  and  upon  tbe 
same  footing;  so  that  in  ease  of  there  be- 
ing a  widow  and  children,  or  child,  they 
shall  draw  equal  shares  thereof,  unless  the 
widow  shall  prefer  her  dower;  in  wbich 
event  she  shall  have  nothing  further  out 
of  the  real  estate  than  such  dtrvu';  but 
shall  nevertheless  receive  her  proportiona- 
ble part  or  share  out  of  the  personal  es- 
tate. In  case  any  of  the  children  shall  havi 
died  before  the  intestate,  their  lineal  de- 
scendants shall  stand  in  their  place  and 
stead;  in  case  of  there  bdng  a  widow  and 
no  child  or  children,  or  legal  representa- 
tives  of  children,  then  the  widow  sliall  draw 
a  moiety  of  the  estate,  and  the  other  moiety 
shall  go  to  the  next  of  kin  in  equal  de- 
gree and  their  representatives.  If  no 
widow,  the  whole  shall  go  to  the  child  er 
children.  If  neither  widow,  child,  m  chil- 
dren, the  whole  shall  be  distributed  among 
the  next  of  kin  in  tbe  equal  dc^^'ee,  aita 
their  representatives;  but  no  representa- 
tives shall  be  admitted  among  collateraJi 
further  than  the  child  or  children  (rf  tiie  in- 
testate's brothers  and  sisters.  If  tbe  father 
or  mother  be  alive,  and  a  child  dies  intes- 
tate, and  without  iaaue,  such  f atho'  ( or  the 
mother,  in  case  the  father  be  dead,  and  not 
otherwise)  shall  come  in  on  the  same  foot- 
ing as  a  brother  or  sister  would  do-  The 
next  of  kin  shall  be  investigated  by  the  fol- 
lowing rulEs  of  consanguinity,  that  is  to 
say,  children  shall  be  nearest;  parents, 
brothers  and  sisters  shall  be  equal  in  re- 
spect  to  distribution,  and  cousins  shall  be 
next  to  them.  The  half  blood  shall  be  ad- 
mitted to  a  distributive  share  of  the  real 
and  personal  estate  in  common  with  the  full 
blood."  It  was  further  provided  in  the  act, 
that,  "should  any  cose  arise,  which  is  not 
expressly  provided  for  by  this  act,  respect- 
ing intciitate  estates,  the  same  shall  be  re- 
ferred to  and  determined  by  the  common 
law  of  this  land,  as  it  hath  stood  since  tlte 
first  settlement  of  this  state,  except  only, 
that  real  and  personal  estate  shall  be  c<hi- 
sidered,  in  respect  to  such  distribution,  aa 
being  precisely  on  the  same  footing."  Wat- 
■  "ns.  Dig.  414;  Mar.  A,  C.  Djg.  218. 

The  above-quoted  provisions  of  the  Con- 
itutions  of  1777  and  1789  seem  to  be  sub- 
stantially the  same.     The  word  "entail."  as 
used    in    these    provisions,   would   indicate 
that  the  framers  of  these  instruments  bad 
mind  the  intention  to  change  those  rulee 
of  the  English   law  relating  to  real   estate 
by   which   this   class   of   property   could   be 
made  the  subject  of  an  entAiIed  estate;  and 
it  has  been  sought  to  construe  the  sectioa 
each  Constitution  as  relating  exclusively 
this  class  of  property.     Taking  each  sec- 
>n,  however,  as  a  whole,  and  in  the  light 
of  the  circumstances  surrounding  the  fram- 
ers of  the  two  Constitutions,  we  think  that 
the  term  "eatate,"  at  least  when  used  the 
second   time,   was   intended   to   be   used   la 
its  broad  sense,  to  include  both  realty  and 
personalty.     The  fact  that  in  each  instaaoa 
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tlie  maoncr  of  diBtributioo  is  iiimilBi  to 
Chat  provided  by  the  English  law  in  caaee 
of  perBomil  eaUites  is  an  indication  thsA 
tb«  word  "e«tat«"  is  to  be  given  tbe  broad 
meuung  above  referred  to.  Tbe  English 
rule,  which  provided  that  the  land  should 
descend  to  the  eldest  son,  was  not  satisfac- 
tory to  the  trainers  of  the  Constitution,  and 
the  purpose  of  the  provision  on  the  subject 
was  to  abolish  this  rule,  and  provide  that 
All  childrm  should  inherit  alike,  at  the 
same  time  making  provision  for  the  widow; 

£'viQg  her  the  right  to  take  her  dower  in 
ad,  which  she  had  under  the  English  law, 
or  A  child's  share,  at  her  optioa.  This  rule 
«a  to  realty  being  abolished,  the  manner  in 
which  the  realty  was  to  be  divided  was  prac- 
tically the  same  as  that  provided  by  the 
«tatul«  of  Charles  II.;  and  as  the  Consti- 
tution of  1777  distinctly  provided  that  the 
«etates  of  other  intestates  than  those  re- 
ferred to  in  the  Constitution  were  to  he 
divided  according  to  the  statute  of  distribu- 
tions passed  in  Uie  reign  of  Charles  II.,  and 
this  statute  referred  to  personal  estate  ex- 
«luBively,  it  is  not  unreasonable  to  presume 
t^at  the  framers  of  the  Constitution  intend- 
ed to  lay  down  the  rule  applicable  to  both 
«la8se«  of  property.  If  this  construction  of 
the  constitutional  provision  of  ]7gt>  is  cor- 
rect, then  the  act  of  1TS9,  which  purports 
'  to  construe  the  Constitution,  is  not  subject 
tu  the  criticism  that  a  constitutional  pro- 
vision cannot  be  construed  by  legislative  en- 
AOtment  so  as  to  bind  the  courts,  for  the 
reason  that  tiie  act  of  1T8S  appears  to 
declaratory  of  existing  law,  and  not  a  ci 
atrttction  of  the  section.  The  statute  of 
Charles  II.  become  a  part  of  the  law  of 
Ocorgia  by  virtue  of  the  adopting  ac' 
1784;  and  certainly  the  act  of  178t),  sc 
*•  its  proviuons  are  consistent  with  this 
-statute,  is  merely  a  declaratory  statute.  If, 
however ,  there  is  any  material  diflerence  be- 
tween the  act  of  I7S9  and  the  statute  of 
<!harle8  II.  in  any  particular,  there  is  cer- 
tainly none  so  far  aa  the  rights  of  the  half 
hlood  are  concerned.  The  half  blood  was  en- 
titled to  inherit  tinder  the  statute  of  Charles 
IJ.  equally  with  the  whole  blood.  See 
Crookc  V.  Watt,  2  Vern.  124.  The  Consti- 
tution of  170S  did  not  refer  in  terms  to  the 
subject  of  distribution  of  estates,  but  it 
vontained  a  provision  that  "all  laws  now  in 
force  shall  continue  to  operate,  so  far  as 
they  are  compatible  with  this  Constitution, 
until  repealed."  Watkins,  Dig.  42;  Mar.  £ 
■C.  Dig.  31. 

By  an  act  passed  in  1804  it  was  provided 
that  "when  any  person  holding  real  or  per- 
sonal e!itate  shail  depart  this  life  intestate, 
the  laid  estate,  real  and  personal,  shall  be 
eonsideied  an  Hlto<^ther  of  the  same  nature, 
and  upon  the  same  footing.  If  the  intes- 
tate leaves  a  widow  and  child  or  children, 
they  shall  share  equally  in  the  estate,  un- 
less the  widow  eteir'ts  to  take  dower,  when 
<dte  shall  have  nothing  out  of  the  realty,  but 
■hall  have  a  child's  part  of  the  personalty. 
If  any  child  should  die  before  the  intestate, 
the  lineal  descendants  of  such  child  shall 
stand  in  his  place.  In  case  there  is  a  widow 
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'  and  no  child,  or  representatives  of  a  child, 
the  widow  shall  have  a  moiety  of  the  es- 
tate, and  thd  other  moiety  shall  go  to  ths 
next  of  kin,  in  equal  il^roe,  and  their  rep- 
resentatives. If  children  and  no  widow,  tbs 
whole  estate  shall  go  to  the  children.  If 
neither  widow  nor  child,  or  legal  represen- 
tative of  a  child,  the  whole  estate  shall  be 
distributed  among  the  next  of  kin,  in  equal 
degree,  and  their  representatives ;  but  no 
representation  shall  be  admitted  among  col- 
laterals further  than  the  child  or  childroi 
of  intestate's  brothers  and  sisters.  If  the 
father  or  mother  be  alive,  the  father,  or, 
if  he  be  dead,  the  mother,  shall  come  in  oa 
the  same  footing  as  brothers  and  sisters. 
In  case  the  mother  intermarried,  or  in  cass 
the  intestate  be  the  last  child,  the  moth^ 
shall  not  take  any  part  in  the  estate,  but 
the  sajne  shall  vest  in  the  next  of  kin  o» 
the  father's  side.  And  in  case  a  person  dy- 
ing without  issue,  leaving  brothers  or  sis- 
ters, of  the  whole  and  half  blood,  then  ths 
brothers  and  sisters  of  the  whole  and  ths 
half  blood,  in  the  paternal  line  tmly,  shall 
inherit  equally;  but  if  there  shall  be  na 
brother  or  sister,  or  issue  of  brother  or  sis- 
ter of  the  whole  or  half  blood  in  the  paternal 
line,  then  those  of  the  half  blood  ajid  their 
issue  in  the  maternal  line,  shall  inherit. 
The  next  of  kin  shall  be  investigated  by  ths 
folloning  rules  of  consanguinity:  via.. 
Children  shall  be  nearest;  parents,  brothers, 
and  sisters  shall  be  equal  in  respect  to  dis- 
tribution; and  cousins  shall  be  next  t« 
them."  Prince,  Dig.  233;  Cobb,  Dig.  291; 
Clayton,  Dig.  193.  By  an  act  approved  De- 
cember 14,  18SS,  the  act  of  1804  was  so 
amended  as  to  provide  that  representation 
amonjc  collaterals  should  extend  to  the  child 
or  children  of  intestates'  nieces  and 
nephews,  but  not  further.  Acts  1859,  p. 
35.  The  provisions  of  the  Code  of  1803  with 
reference  to  distribution  of  estates  are  sub-' 
stantially  the  same  as  those  contained  in' 
i  3355  of  the  Civil  Code.  See  Code  1363, 
S  2452.  There  have  been  some  amendments 
since  the  Code  of  1863,  but  none  which  ars 
material  to  the  present  discussion.  Ths 
section  of  the  Civil  Code  provides  substan- 
tially as  follows:  When  the  husband  dies 
without  issue,  the  wife  is  the  sole  heir.  If 
there  are  children,  or  those  representing  de- 
ceasedehildren.thewifehas  a  child'9part,un- 
less  the  shares  exceed  five,  when  she  has  ons 
fifth  of  the  estate.  If  she  elects  to  takedower, 
she  has  no  further  interest  in  the  rpalty. 
Children  stand  in  the  first  d^ree,  and  lineal 
desccni^ants  of  children  stand  in  the  place 
of  their  deceased  parents;  and  in  all  cases 
of  inheritance  from  a  lineal  ancestor  the 
distribution  is  per  stirpes,  and  not  per  cap- 
ita. The  fifth  paragraph  of  the  section  is 
in  the  following  languafte;  "Brothers  and 
sisters  of  the  intestate  stand  in  the  second 
degree,  and  inherit,  if  there  is  no  widow,  or 
child,  or  representative  of  child.  The  halt 
blood  on  the  paternal  side  inherit  equally 
with  the  whole  blood.  If  there  be  no  brother 
or  sister  of  the  whole  or  half  blood  on  the 
paternal  side,  then  those  of  the  half  blood 
on  the  maternal  side  shall  inherit.  Tbs  chil- 
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dren  or  gruidohildren  of  brothen  and  u»- 
t«ra  deceased  ahall  represent  and  stwid  in 
the  place  ot  their  aeceaaed  parents,  but. 
thera  shall  be  no  reprseeutation  further  than 
this  among  coUsterals."  The  father  in- 
herits equally  witb  brothers  and  sisters,  and 
stands  in  the  same  dc^ee.  If  there  be  no 
father,  and  the  mother  is  alive,  she  shall 
inherit  in  the  same  manner  as  the  father 
would.  In  all  dorses  more  remote  than 
the  fottf^iag,  the  pat«mal  and  maternal 
next  of  kin  snail  stand  on  an  equal  footing. 
First  couains  stand  next  in  degree.  Uncles 
and  aunts  inherit  equally  with  cousins. 
Parsfcraph  6  of  the  secti<»i  is  in  the  follow- 
ing language:  "The  more  remote  degrees 
shall  be  determined  by  tlie  mies  of  the  can- 
on law  as  adopted  and  enforced  in  the  Eng- 
lish courts  prior  to  the  4th  day  of  Ju^, 
4,  o.  1776."  It  will  be  seen  that  the  provi- 
rions  of  the  Code  in  reference  to  the  right 
at  the  half  blood  to  inherit  are  suiutantial- 
]j  the  same  as  those  contained  in  tha  act 
of  1S04.  Of  that  act,  Judge  Lumpkin,  in 
R«dd  V.  Clapton,  17  Qa~  232,  said:  "This 
act  of  distribution,  it  will  be  perceived,  is 
almost  a  literal  transcript  of  tha  English 
statute  of  22  &  23  Car.  II.,  which  was  bor- 
rowed from  the  118th  novel  of  Justinian." 
It  was  held  in  the  case  just  cited  that  the 
word  "cousins,"  used  in  tlie  act  of  1604,  em- 
braced "all  cousins,  maternal  as  well  as  pa- 
It  is  contended  that  the  half  blood  on  the 
maternal   side  cannot  inherit  in  this  state 


OB  the  paternal  side.  We  do  not  think  this 
a  proper  conatruc^tion  of  this  section.  If 
there  is  a  brother  or  Hist«r  either  of  the 
whole  blood  or  the  half  blood  on  the  pater- 
nal side,  either  would  take  in  preference  to 
a  brother  or  slater  of  the  half  blood  on  the 
maternal  side.  Or  if  there  is  a  child  or 
grandchild  of  a  brother  or  aister  either  of 
the  whole  blood  or  of  the  half  blood  in  the 
paternal  line,  such  child  or  grandchild 
would,  by  representation,  take  the  place  of 
the  deceased  ancestor,  and  become  entitled, 
in  preference  to  a  brother  or  sister  of  the 
bait  blood  in  the  maternal  line.  But  if  the 
relatives  of  the  whole  blood  or  of  Uie  half 
blood  on  the  paternal  side  are  further  re- 
moved from  tlie  intestate  than  grandchil- 
dren of  brother  or  sister,  then  the  half  blood 
on  the  maternal  side  is  allowed  to  come  in 
competition  with  them  for  the  inheritance; 
and  which  shall  inherit  in  such  a  case — the 
remote  descendant  of  the  whole  blood,  the 
remote  descendant  of  the  half  blood  on  the 
paternal  side,  or  the  brother  or  sister  of 
the  half  blood  on  the  maternal  side,  or  de- 
scendant of  snch^ — is  determined  by  ascer- 
taining which  stands  nearest  in  degree  to 
the     intestate.     And  in     determining     tliis 

Suestion  representation  is  allowed  to  the 
escendants  of  the  half  blood  on  the  mater- 
nal side  to  the  same  extent  as  it  is  allowed 
in  other  cases  of  collaterals;  that  is,  to 
grandchildren.  Paragraph  6  of  the  section 
of  the  Code  above  cited  provides  simply , 
when  the  half  blood  cm  the  maternal  side 
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^randobildren  of  brother  or  sister.  Noth- 
ing in  the  section  provide*  tJi«  degree  in 
which  cousins  othw  than  first  couains  aball 
stand.  The  rule  to  be  followed  in  delar- 
mining  the  relationship  of  oouuBa  other 
than  nrst  cousins  is  found  in  paragrajib  1^ 
of  the  section.  The  rule  appears  for  the 
first  time  in  our  law  in  the  Code  of  18S3. 
In  Wetter  v.  flabersAom,  60  Ga.  1B3,  it  waa 
held  that  if  a  person  dies  intestate,  leaving 
no  deecendanta  or  next  of  kin  within  (he 
de^ees  expressly  named  in  the  Code  the 
heirs  at  law  are  those  nearest  in  blood  to 
the  intestate,  to  be  ascertained  aecording  te 
the  rules,  not  of  the  civil,  but  of  the  eanoa, 
law;  that  is,  counting  from  the  intesl«ta  op 
to  the  common  ancestor,  one  d^p-ee  for  ea^ 
generation,  tbeuce  down  the  coUateml  line 
the  contestant.  The  number  at  degrees 
the  loncer  of  these  two  lines  is  tha  degm 
of  kindred  l>etween  the  intestate  and  Um 
contestant.  See  also  the  case  of  Short  t. 
JfatAis,  101  Oa.  287,  28  S.  E.  Big,  where 
this  rule  was  applied.  If  we  apply  this 
rule  to  the  present  cose,  we  find  that  Joeeph 
Ector  was  the  common  ancestor  of  Frank  If. 
Ector  and  Benton  B.  Ector,  that  Frank 
H.  Ector  was  removed  three  degrees  from  the 

ancestor,  and  that  BentiMi  B.  Ector  ' 
was  removed  two  degrees.     Therefore  thtj 
were  related  to  each  other  in  the  third  de~ 
ee.     The   common   ancestor   of   Frank   M. 
^tor  and  Ed.  L.  Grant  and  his  brothers  and 
Iters  is  the  wife  of  Wily  B.  Ector.     Frank 
M.  Ector  is  two  degrees  removed  from  the 
ancestor,  and  tha    Qrant    children 
decrees  removed  from  the  common 
The  Grant  children  are  therefore 
related  to  Frank  M-  Ector  within  the  sec- 
ond degree,   and,  being  one    degree    nearer 
than   Benton  B.   Ector,  are  eatiUed  to  in- 
herit in  preference  to  him. 

contended,    however,   that,    because 
paragraph  9  of  the  section  of  the  Code  above 
referred  to  adopts  the  rule  of  the  caiuMi  law, 
is  an  indication  that  it  was  the  inteo- 
of  the  legislature  to  keep  in  force  all 
^irovisions  of  the  canon  law  in  reference 
to  inheritance,  where  a  contrary   rule  was 
not  expressly  laid  down  in  the  statute.     We 
I   not  think   this   position  is  sound.     The 
le  of  the  canon  law  is  referred  to  for  no 
her  purpose  than  to  provide  a  method  of 
counting  the  remote  degrees  of  relationship. 
Under  the  very  terms  of  the  statute,  it  is 
not  to  be  looked  to  for  any  other  purpose. 
It   fumishen   simply   the  method   of   count- 
he    degrees    of   relationship    in  thoee 
where  the  degrees  are  not  fixed  in  the 
preceding   paragraph   of   the   section.     But, 
even  if  this  is  not  true,  the  rights  of  the 
half  blood    are,  in   our   opinion,    expressly 
provided  for  in  the  preceding  paragraphs  of 
the  section,  and  this  express  provision  mnst 
overcome  any  implication  to  be  drawn  {rom 
the  ninth  paragraph.     The  rule  of  the  com- 
mon law  excluding  the  half  blood  has  never 
'  with  favor  in  this  country;  and,  whtt* 
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Um  lm.ws  of  tbe  diffamit  Amttu  kra  fu-  from 
uniform  on  this  Bubject,  there  it  hardiv  a 
■tata  in  the  Union  where  the  half  blood  ii 
not  entitled  t«  aome  riffbte  in  the  matter  of 
inheritance.  See  4  Kent,  Com.  llth  ed. 
*403  et  leq.;  24  Am.  &  Eog.  £nc.  Law,  Ist 
ed.  pp.  36D  et  aeq.  Even  in  England  the 
hftTBh  mle  of  the  common  law  has  been 
changed  b7  statutes,  some  passed  in  the 
rei^  o{  William  IV.,  and  others  during  the 
reign  of  the  late  Queen  Victoria.  Kiiumen 
of  the  half  blood  are  no  longor  excluded,  but 
only  poatponed ;  the  efTect  of  the  changes  in 
tJie  law  being  to  require  the  collateral  lcin«- 
man  who  is  to  succeed,  whether  of  the  whole 
or  half  blood,  to  trace  his  descent  from  the 
la*t  purchaser;  or  if  his  hurs  have  failed, 
and  where  the  land  ia  descendible  as  if  an 
ancestor  had  been  the  purchaeer  thereof,  if 
hie  beirs  have  also  failed,  then  from  the  per- 
aon  last  entitled  to  the  land.  2  Minor, 
Inat.  eUD.  Tfie  reason  upon  wluch  the  rule 
excluding  the  half  blood  was  founded  waa 
BOVtT  applicable  in  thia  state,  and  he  who 
daairea  t<)  exclude  the  half  blood  from  the 
inlieritance  must  show  a  prorision  of  law 
kaving  Ihia  effect.  He  was  entitled  to  a 
share  of  the  personal  estate  under  the  Eng- 
Hak  act  of  distributions.     The  earlieat   ex- 


preeai(n  of  our  lawmakers  on  the  subject 
was  an  effort  tc  abolish  the  hardships  and 
inequalitiee  of  the  Engliah  rules  of  descent 
a3  to  realty,  and  to  adopt  the  more  reason- 
able rules  of  inheritance  derived  from  the 
statutes  providing  for  the  distributicm  of 
the  personal  estate;  and  the  onlj  expressioa 
to  be  found  in  our  laws  at  the  present  time 
prejudicial  to  the  half  blood  are  thoee  above 
referred  to,  which  under  certain  coaditions 
postpone  the  half  blood  on  the  maternal 
side  to  the  whole  blood  or  half  blood  on  Ub* 
paternal   aida 

As  we  have  reached  the  conclusion  Utat 
Benton  B.  Ector  was  not  an  heir  at  law  of 
Frank  H.  Ector,  it  ia  unnecessary  to  det«r- 
mine  the  question  as  to  whether  the  for- 
mer's nieces  and  nephews  are  related  t* 
Frank  M.  Ector  in  the  same  degree  as  him- 
self. This  question  is  made  in  the  reoord, 
but,  under  the  view  we  have  taken  of  th« 
case,  it  is  not  neceesarr  to  deoids  it.  The 
degrees  of  relationship  between  the  persoa* 
who  are  interested  in  the  present  case  aMi 
the  IntesUte  will  fully  appear  friM  th* 
diagram  which  follows  thia  opinian. 

i/udgment  affirmed. 

All  the  Justices  concur. 


I  V.  ROUMILLOT  et  at.,  Plff*.  in  Err. 
A.  S.  J.  QARDNER. 


•■ntcrlaK  lato  posaeaaloH  of  a  per- 
tiaa  or  a  eemeterr  let  which  la  Inclosed 
bj  oee  clalmlns  to  b«  the  owner  of  sacb  por- 

•Headnote  bj  Cobb,  ]. 


Mora.— For  a  case  In  tbis  series  holding  that 
nse  (or  bnrlal  of  camstery  lot  constltatca  ad- 
Tcrse  possession,  see  Hook  v.  3ojee  (K7.)  SI  L. 
B.  A.  96. 
S3  L.  R.  A. 


tloD,  and  erecting  a  aubataDtlal  Iron  fence,  ■» 
a*  to  divide  the  part  so  clslmed  from  the  re- 
maining part  of  the  lot.  la,  as  Co  that  peculiar 
rbararter  of  property,  an  act  sbowlng  adverse 
potsesiiLon,  of  a  public  nature,  total  I;  IrrecoD- 
cllable  with  cotenanry,  and  amaunta  to  an  ac- 
tual 0  lister  of  others  claim  log  to  be  tenants  In 

(March  ae,  ieoi.) 

ERROR  to  the  Superior  Court  for  Rich- 
mond Couutj  to  review  a  Judgment  is 
favor  of  defendant  in  an  action  for  the  par- 
tition of  a  cemetery  lot.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
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MtatTt.  F,  W.  C«per«  and  SimeoB 
Hyde,  for  plaintiffs  in 

The  grantor  of  the  defendant  held  the 
cemetery  tot  as  tenant  in  common  with  two 


There     can     be     no     adverse     posiession 

Zinst  a  cotcnant  until  actual  ouster,  ez- 
live  poesenaion  after  demand,  or  ex- 
press notice  of  adverse  possession. 

Qa.  Code,  3145. 

Possession  for  seven  years  ia  not  enough. 

\  Am.  k.  Eng.  'Sua.  Law,  2d  ed.  p.  803. 

The  grant«e  of  a  cotenant  cannot  set  up 
•dverse  posseaaion  until  actual  notice  of  the 
dtaracter  of  the  holding,  even  though  hold- 
ing under  deed  to  what  he  supposed  to  be 
the  entire  interest. 

MeClaakey  v.  Burr,  47  Fed.  154. 

Adverse  possessioa  against  a  cot«nant 
may  begin  to  run  after  actual  ouster,  or  ex- 
elusive  poeseasion  after  demand,  or  express 
notice  of  adverse  possession. 

Horrit  V.  Dunn.  70  Ga.  796. 

A  recorded  deed,  or  the  judgment  of  a 
«ourt  of  record  fixing  the  title,  has  been 
held  to  amount  to  actual  notice;  but  these 
are  the  only  exceptions. 

Norria  v.  Dunn,  70  Ga.  800. 

Mr.  WilUam  H.  Barrett,  for  defend- 
ant in  error  1 

The  paper  of  July  16,  1862,  from  George 
W.  Marl^  to  John  M.  Hays,  was  a  good 
<Mlor  of  title. 

Beverly  v.  Bvrke,  9  Qa.  443,  54  Am.  Dec. 
351,  14  Ga.  72;  Burkhalter  v.  Bdvw^s,  16 
■Ga,  503,  60  Am.  Dec.  744;  Wall*  v.  Smith, 
1»  Ga.  8;  Veal  v.  Robinaon,  70  Ga.  808; 
JTife  V.  Fleming,  78  Ga.  1 :  Wardlavi  v.  Mc- 
nail,  106  Ga.  29,  31  S.  E.  785 ;  Wade  t.  Oar- 
rett,  100  Ga.  270,  34  S.  E.  572. 

Gardner  did  everything  possible  to  moke 
his  possession  public  and  adverse.  He  had 
an  entry  of  his  purchase  made  on  the  cone- 
t«ry  records:  he  buried  his  child  on  the  sec- 
tion ;  he  had  a  division  fence  built  between 
his  portion  of  the  section  and  tiiat  on  which 
the  Marleys  were  buried;  he  had  a  stcne 
step  placed  at  the  gate,  with  "Gardner"  en- 
graved thereon;  and  be  has  maintained  it 
as  his  section  ever  since  his  purchase.  His 
title  ia  therefore  perfect. 

Ga.  Code,  3689. 

G«bb,  J.,  delivered    the  opinion    of  the 

On  December  9,  1S9S,  Ella  V.  Roumillot 
and  Era  ma  S.  Chapman  brought  their  peti- 
tion against  A.  S.  J.  Gardner  for  the  par- 
tition of  a  cemetery  lot  located  in  the  city 
of  Auguflta.  The  case  was  submitted  upon 
an  agreed  statement  of  facts,  the  substance 
of  which  was  as  follows:  The  lot  in  con- 
troversy was  owned  by  John  E.  Marlcy,  who 
died  intestate,  leaving  aa  his  only  heirs  at 
law  the  plaintiffa  and  George  W.  Marley, 
all  of  whom  were  residents  of  Charleston,  \ 
South  Carolina.  George  W.  Marley  entered 
into  ft  correspondence  with  J.  M.  Hays,  look- 
ing to  a  aale  of  a  portion  of  the  lot  to  him, 
and  assuring  Hays  that  he  was  "the  only 
53  L.  R.  A. 


heir  to  the  places"  After  boom  cwTespooa- 
ence  Hays  bought  a  portion  of  the  lot,  and 
went  into  possession  under  and  by  virtue  of 
an  instrument  of  which  the  following  is  a 
copy: 

Charleston,  S.  C,  July  16,  1802. 
This  is  to  certify  that  I  have  sold  to  Jriu 
M.  Hays  twenty-tiree  (23)  feet  of  my  sec- 
tion, fronting  on  Fourth  avenue,  known  a* 
"Marley  Section."  for  the  sum  of  one  hun- 
dred and  forty  dollars  (S140.00).  He  is  to 
do  with  said  twenty-three  feet  as  he  may 
see  fit;  and  he  (John  M.  Hays)  to  brick  in 
two  (2)  graves  of  the  remaining  port  of 
said  Marley  section,  and  to  let  fence  around 
section  stay,  or  to  have  said  remaining  part 
fenced  off  by  same  fence,  should  a  change  ba 

[Signed]  Geo,  W.  Marie?. 

John  M.  Hays  bricked  in  two  graves  ia 
the  remaining  part  of  the  Marley  section, — 
the  graves  of  John  E.  Marley  and  his  wife. 
The  fence  around  the  entire  section  haa  been 
left  as  it  was.  In  the  year  1892,  prior  to 
October  14th,  Hays  sold  and  conveyed  the 
portion  of  the  section  bought  by  him  to  A. 
S.  J.  Gardner,  whose  child  had  been  pre- 
viously buried  thereon.  A  record  of  this 
transfer  to  Gardner  waa  made  on  the  ceme- 
tery records.  On  November  10,  1882,  Gard- 
ner had  erected  an  iron  fence  between  the 
portion  of  the  section  purchased  by  him  and 
the  remaining  portion,  and  at  the  same  time 
had  placed  at  the  gate  of  the  section  a  stone 
step,  with  "Gardner"  engraved  there<Hi. 
George  W.  Marley  was  buried  April  27, 
ISae,  in  the  one  third  of  the  section  that  bad 
been  fenced  off  from  the  two  thirda  bought 
Gardner.  No  other  person  has  ever 
been  buiied  on  that  portion  of  the  lot  pur- 
chased by  Gardner,  except  his  child,  and  he 
has  miuntajned  it  as  hia  section  ever  since 
bis  purchase.  The  plaintiffs  are  both  of 
age  and  free  from  any  disability,  and  have 
been  for  more  than  eight  years.  During 
t\ie  period  since  Gardner  bought,  there  has 
beeen  no  suit  or  claim  of  any  kind  filed 
against  this  property,  until  this  petition  for 
partition  waa  sened,  on  December  9,  1899. 
The  court  directed  the  jury  to  bring  in  a 
verdict  for  the  defendant,  and  the  plaintiffs 
excepted. 

It  is  conceded  that  the  certificate  under 
which  Hays  went  into  possession  operated 
aa  color  of  title,  and  adverse  posesesioa  of 
lend  under  color  of  title  for  seven  years  will 
give  a  good  title  by  prescription.  Qvil 
Code,  G  .1539.  But  "there  can  be  no  ad- 
possession  against  a  cotenant  until 
actual  ouster,  or  exclusive  possession  after 
demand,  or  express  notice  of  adverse  posses- 
Civil  Code,  i  3146.  As  there  is  no 
evidence  in  the  record  of  any  demand  for 
possession  in  title,  or  any  "express  notice" 
of  adverse  poa session  from  either, — Hamd 
V.  Wright,  57  Ga.  434  {Syl.,  point  4),— 
the  question  to  be  decided  is  whether  the 
facts  above  detciled   are  sufficient  to  show 
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■Ji  "Kctual  ouster"  of  the  plaintiSs.  The 
right  to  an  eaBcmeut  maj  be  acquired  by 
prescription.  Civil  Code,  E  3590.  And  if 
the  defendant  simply  acquired  by  his  pur- 
ohasa  the  right  of  burial,  and  not  the  fee 
in  the  soil  {JaeobuM  v.  Congregation  of  Chil- 
dren of  Iara*l,  107  Oa.  621,  33  S.  K  863), 
this  would  tni^  no  dilTerence  in  the  charac- 
ter of  proof  necessary  to  show  actual  ouster 
of  the  plaintiffs.  This  might  not  ba  true  as 
Ut  some  easomenta,  but  it  would  be  as  to 
•vch  an  easement  in  a  cemetery  lot,  which 
for  practical  purposes  is  equivalent  to  an 
ownership  of  the  soil.  The  question  wheth- 
er ouster  results  from  occupation  and  pos- 
sesaioQ  in  a  given  case  ii  a  question  of  fact 
for  the  jury.  Bolton  v.  Bamilton,  2  Watts. 
A  S.  2D4,  37  Am.  Dec.  SOD.  In  determining 
this  question  each  case  must  necessarily  be 
left  to  rest  on  its  own  facts,  but  regard  is 
to  be  had  to  certain  well-settled  rules  laid 
down  for  guidance  when  dealing  with  such 
matters.  The  presumption  is  that  the  poa- 
seesion  is  not  adverse,  hut  in  common  with 
the  other  owners.  Warfield  v.  Lindell,  30 
Uo.  272.  77  Am.  Dec.  614;  Duboit  v.  Cam- 
poit,  28  Mich.  310.  "To  constitute  a  dia- 
seisin  [of  a  tenant  in  common  by  his  coten- 
ajits]  there  must  be  outward  acta  of  occlu- 
sive ownership  of  as  unequivocal  character, 
overt  and  notorious  and  of  such  a  nature  as 
by  their  own  import  to  impart  information 
and  give  notice  to  the  cotenants  that  an  ad- 
verse possession  and  an  actual  disseisin  are 
intended  to  be  asserted  against  them."  Ball 
V.  Palmer,  81  111.  372.  The  adverse  possea- 
sion  of  the  tenant  must  be  a  public  one,  to- 
tally irreconcilable  with  the  cotenancy  of 
another.  Long  v.  llcDoio,  87  Mo.  203. 
**To  constitute  ouster  of  one  cotenant  by  an- 
other in  possession,  some  notorious  and  un- 
equivocal act  indicating  an  intention  to 
hold  adversely  is  necessary."  Colburn  v. 
K<Mon.  25  Me.  434.  43  Am.  Dec..  2B2.  "The 
adverse  character  of  the  ponne»Bion  must  in 
«vei7  case  be  manifp»ted  to  the  owner.  The 
owner  must  be  notified  in  some  way  that  the 
posnession  is  hostile  to  his  claim,  or  the 
statute  does  not  operate  on  his  right."  Un- 
ger  v.  Mooney,  62  Cal.  586,  49  Am.  Rep.  103. 
iSee  also  1  Freeman,  Cotenancy  &,  Partition, 
1}  241  et  »cq.,  where  it  was  said  (quoting 
from  TuUoch  v.  Worrall,  40  Pa.  140)  that 
"in  the  cases  in  which  one  tenant  in  common 
has  sucretsfully  asserted  the  statute  against 
h]l  cotenants  there  .have  been  unequivocal 
acta  such  as  renistance  of  the  right  of  entry, 
confession  of  diHieisin,  selling,  leasing,  or 
improving  the  premiRes,  or  part  of  them." 
See  also  Abbott,  Trial  Ev.  2d  ed.  p.  904. 
While  entering  into  poase-'Bion  by  a  coten- 
ant  under  a  recorded  deed,  and  remaining 
in  pO!!'es!>ion  and  exercising  acta  of  owner- 
ship, would  be  a  strong  circumstance  to 
show  artual  ouster  of  the  other  cotenants, 
this  would  not,  according  to  many  of  the 
authorities,  be  concluaive,  though  this  court 
seems  to  have  taken  the  otiier  view  in  Home 
T.  TtotLtU,  46  On.  0.  14,  where  it  was  said 
that  "poesession  under  a  title  and  claim  to 
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the  whole  lot  is  hostile  to  and  adverse  to  Um 
title  and  claim  of  those  who  claim  a  part 
thereof  as  tenants  in  common."  See  also 
Aorrts  v.  Dunn,  70  Qa.  7B6;  StoDowell  v. 
Sutlive,  78  Ga.  143,  2  S.  E.  Q37.  In  tha 
present  caae  there  was  no  recorded  deed, 
and  the  defendant  can  take  nothing  from 
the  fact  that  the  entry  of  the  transfer  of 
title  to  him  was  made  in  the  cemetery  rec- 
ords, as  the  plaintiffs  were  not  shown  to 
have  had  any  notice  of  this  entry.  The 
plaintiffs  can  take  nothing  from  tlie  fact 
that  they  had  been  absent  for  several  years 
in  another  state,  and  had  no  opportunity  of 
observing  the  acts  of  the  dstendant,  for  the 
reason  that  the  law  presumes,  conclusively, 
when  actual  ouster  has  been  shown,  thai  the 
plaintiffs  had  notice  of  the  defendant's 
claim.  Thus  narrowed,  the  facts  relied  on 
by  the  defendant  to  show  actual  ouster  of 
the  plaintiffs  are  the  burial  of  his  child, 
fancing  off  the  part  to  which  he  claims  title, 
and  the  placing  of  a  stcme  at  the  gate  of  tha 
section, .  with  his  family  name  engraved 
thereon.  The  burial  of  his  child  in  the  por- 
tion of  the  lot  claimed  by  bim  would  not 
amount  to  an  actual  ouster,  for  the  reason 
that  such  an  act  is  not  at  all  inconsistent 
with  cotenancy  in  e.  cemetery  lot.  The 
placing  of  the  stone  at  the  gate  of  the  sec- 
tion, with  the  name  of  the  defendant  there- 
on, would  not  amount  to  an  actual  ouster; 
for  it  appears  that  this  stone  was  placed 
at  the  gate  to  the  section,  and  was  not 
placed  in  any  such  peculiar  position  as  to 
indicate  a  claim  of  ownership  to  any  desig. 
nated  portion  of  the  section.  The  case  is, 
therefore,  in  narrow  limits.  The  question 
is  whether,  when  one,  the  tenant  in  common 
witb  two  others  in  a  cemetery  lot,  makes 
claim  to  a  certain  designated  part  of  the  lot, 
and  asserts  this  claim  by  erecting  a  substan- 
tial iron  fence  on  the  dividing  line  between 
the  portion  claimed  and  the  remainder  of 
the  lot,  he  does  such  an  act  as  would  amount 
to  an  actual  ouster  of  his  cotenants.  Ordi- 
narily the  erection  of  a  division  fence  sepa- 
rating two  parts  of  a  lot  will  not  amount 
to  an  actual  ouster.  Especially  is  this  true 
as  to  farm  and  residence  lots.  But,  on  ac- 
count of  the  peculiar  character  of  a  ceme- 
tery lot,  we  are  of  opinion  that  the  erection 
of  a  substantial  division  fence  cannot  be 
other  than  an  actual  ouster  of  those  claim- 
ing an  interest  in  the  part  so  fenced  off. 
The  erection  and  maintenance  of  such  a 
fence  in  a  cemetery  lot  cannot  make  any 
other  impression  upon  the  passerby  than 
that  the  lot  is  owned  by  two  persons  or  sets 
of  persons,  and  the  fence  marks  the  dividing 
line.  This  is  what  we  understand  the  law 
to  mean  ivhen  it  says  that  the  acte  relied 
upon  to  confltitute  an  actual  ouster  must  be 
such  as  to  indicate  unequivocally  an  inten- 
tion to  hold  adversely  against  all  other 
claimants. 

Judgment  affirmed. 

All  the  JuBliees  coneur.zpd  byCoOQlc 
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RHODE  ISLAND  SUPBEUB  COURT. 


P.  Eugene  BWEBT 


1.  Ab  mmtnt  at  a  televr^pb  eompRBT  la 
ckBFBc  ot  »a  ofBoe  at  wbleh  ■  memiKe  la 
tendem]  tor  tranimlaalaD  la  not  bonnd  to 
know  tbc  time  at  cloalnt  of  th«  terminal  oC- 
t<x.  ao  Bi  to  cbarge  tba  companj  with  dskH- 
gcnoc  In  caae  tbe  meaiage  U  recelTcd  altar 
auch  olBce  la  cloaed. 

a.  A  t«l«Kr>pI>  «OHip»7  la  mot  liable 
for  brcacb  o'  e4>iitrao<  to  aond  a  teio* 
Kraai  becauae  It  waa  tnuiBmltted  to  the  tar- 


1.  ffntars  of  nibjeat. 
II.  Suit*  Qo'  tc  cfflea  hoHrt;  reatonablenet*. 
III.  Sotice  to  patreiw. 
[T.  Bpeeial  cOHtraett  at  to  dslfKery. 

a.  Saturt,   ofpHcaMon,  ami  affaet  gtn- 

b,  Bscuae*  for  nonoompltaiuia. 

e.  ContratU  reitrieUng  UaMHty. 
V,  Damaffei. 

VI.  The  mla  iin4«r  (latHtM  trnpating  ptnatty 
tar  delay. 
VII.  CotteliMon. 

I.  WatHrt  o/  raCjeot. 

Thta  note  ftUla  wltblo  th«  nilea  of  law  relat- 
lac  to  negllvence.  Tbe  llabllltr  ot  b  telegraph 
eomirnn;.  wben  It  eilatai  for  leudlng  a  taeange 
to  an  offlcc  after  tbe  hour  of  cloalnK.  la  predi- 
cated upon  the  consequcDt  dels;  In  the  dellTery 
ol  tbe  meaaase,  tbe  queatloti  being  wheCber,  In 
Tiew  ot  tbe  rlgbti  posseiaed  bj  the  telegraph 
Rompaay,  and  of  all  of  the  valuing  clrcuni- 
(tancei  of  each  particular  caai,  auch  dela;  la 
negligence  upon  Ita  part. 


dIiuiI  oSce  after  It  bad  been  recnlarlj  elOMi 
for  the  day.  and  waa  taken  from  the  wire*  Iff 
one  In  ppaaesalim  of  Ihe  otBce  for  purpoaea  Ut 
hll  own,  and  not  in  the  employ  of  tha  coia- 
panj,  and  not  Ita  asent  for  the  receipt  of  duo- 


(Jannarj  1 


,  1901.) 


II.  Jtnlci  < 


'■a  offloi  hourt;  reuaitoblen 


A  telegraph  compaDy.  from  the  neceaalty  ot 
the  case,  muat  have  power  to  make  aome  resnla- 
tlon  tor  the  ropdoct  of  Ita  huelnera  and  Ihe  lime 
durlns  which  lis  oOlceB  will  be  open   lor  busl- 


mlsalon 


d  dellve 


telegrama:  and  when  BUcb  regrulatli 
■onable.  a  party  who  contracts  witb  tbe  com- 
pany for  the  trBnamlBBlDQ  of  a  meBBage  la  bound 
by  them,  provided  be  bos  notice  of  tbeir  eilat- 
♦nce.  Weatern  V.  Teleg.  Co.  v.  Neel.  SB  Tel. 
B6B,  2B  B.  W.  in  ;  Weatern  TI.  Teleg.  Co.  T. 
Wlngitc,  6  Tei.  Civ.  App.  S94.  26  8.  W.  489; 
Weatern  U.  Tel^.  Co.  v.  May,  8  Tei.  CIt-  App. 
178,  27  S.  W.  780:  Western  U.  Teleg.  Co.  T. 
Bawls  (Tei.  CIt.  App.l  02  B.  W.  138:  Western 
II.  Telefc.  Co.  T.  Harding,  103  Ind.  SOS,  S  N. 
B.  172  ;  Davla  v.  Western  U.  Teleg,  Co,  iO  W. 
Ta.  *&  82  3.  H.  1028. 

And  ■  lelegTspb  company  which  haa  aitatt- 
IlAed  mica  and  r^ulallons  providing  for  rea- 
sonable hours  during  which  It  will  dellTsr  mei- 
sagn  In  a  speclflcd  town  Is  not  compelled  to  de- 
liver mesaarei  outside  of  auch  hours.  Weatern 
O.  Teleg.  Co.  v.  Neel,  88  Tei.  868,  26  B.  W.  IB. 
(Tcz.  Civ.  App.)  26  S.  W.  861. 

And  If  the  aender  ot  the  meaaage  knew,  or 
waa  informed  at  the  time  of  sending  the  mea- 
aage,  that  tbe  company  did  not  deliver  mesasgea 
after  a  apeclfled  time,  and  that  the  meaange 
conid  not  be  delivered  at  night  according  to  the 
12  L.  R.  A. 


PETITION  bj  defendant  for  a  new  trial 
after  judgment  in  favor  of  plajntiff  bt 
aa  action  brouj^ht  to  rec^over  damages  for 
failure  to  promptlj  deliver  a  telegram.  Di- 
rection ta  render  judgment  for  defendamt. 

Plaintiff  was  oy  profession  an  actor, 
whose  home  was  in  Paivtucket,  Rbode  It- 
land.  He  had  been  negotiating  for  employ- 
ment  at  a  Boeton    theater.     On    NovendMT 

company's  offlce  hoora.  the  company  would  not 
he  liable  for  delaying  the  d«llTcry  of  a  tele- 
gram  which  arrived  at  that  olllce  after  oSca 
hours  iHiCII  the  next  morning.  Western  U. 
Tel^.  Co.  V.  WIngate,  8  Tei.  CIt.  App.  SM, 
2S  S.  W.  439. 

And  a  refusal  to  to  charge,  in  an  action  for 
delay  la  delivering  a  telegram,  Is  error,  when 
there  waa  BTldence  that  tbe  ctHnpany  had  <•- 
tabllahed  ofGce  boura  at  the  place  to  whliA 
tbe  telegram  waa  sent  from  8  A.  w.  to  8  p.  H. 
of  each  day.  and  that  auch  olllce  hours  were  rea- 
Bonsble  for  (hat  place,  and  that  the  message  la 
Question  reached  that  ofllce  at  7  ;  30  p.  h.  West- 
ern tr.  Teleg.  Co.  v.  May,  8  Tei.  CIt.  App.  171. 
27  H.  W.  760. 

So,  tbe  reasonableneaa  of  a  regnlatlon  as  to 
tbe  hours  daring  which  tbe  oOlcea  ot  a  teiegrapb 
company  shsll  be  opes  for  the  Cranamlaalon  and 
delivery  of  meBaagcs  varies  with  tbe  character 
of  tbe  locality  where  the  particular  office  la  sltn- 
ated.  Davis  v.  Western  D.  Telag.  Co.  46  W.  Vs. 
48.  82  8.  E.  1026. 

And  It  cannot  be  Implied  that,  becaaaa  tbF 
public  aervlce  may  require  that  tbe  office  bonra 
ot  a  telegraph  offlce  Include  a  given  time  at  ewe 
point,  all  other  otUcei  or  places  at  wblcb  the 
telegraph  company  serves  the  public  must  be 
open  and  fully  equipped  for  enoh  service  an  equal 
lengtb  of  time.  Ibtd.;  Western  D.  Teleg.  Co.  T. 
Harding,  103  Ind.  SOS.  S  N.  B.  1T2. 

And  It  is  not  negligence  upon  tbe  |>art  of  a 
telegraph  company  to  leave  its  office  Id  a  amall 
town  where  little  telegraphic  business  Is  dona 
In  the  cba^e  of  one  competent  operator  and 
a  messenger  buy,  which  will  render  It  liable 
tor  delay  In  tha  tronamlsaion  of  a  telegnm 
which  waa  filed  for  transmlaslon  at  11 :  [>5. 
while  tbe  operator  wai  at  dinner,  but  which 
was  transmitted  and  dellTered  shortly  after 
hiB  return.  Bebm  t.  Western  C.  Teleg.  Co.  B 
Blaa.  131,  Fed.  Cai.  No.  1,234. 

But  where  a  telegraph  company  doea  not 
formally  employ  an  agent  of  Its  own  at  one  of 
Its  minor  otUcea.  and  by  some  arrangement  with 
a  railroad  company  obtains  tbe  serTlce  ot  Its 
agent  la  the  buslneu  of  sending,  receiving,  snd 
delivering  telegraphic  messages,  the  office  boors 
eatabllabed  by  the  railroad  company.  If  reason- 
able, will  be  deemed  to  be  upon  tbe  same  toot- 
ing with  reference  to  tbe  liability  of  tbe  tele- 
graph company  for  delay  In.  the  delivery  of 
messages  received  after  office  hoars  as  thoagb 
they  were  established  directly  by  the  telegrs^ 
company.  Wealem  II.  Teleg.  Co.  T.  Georgia 
Cotton  Co.  94  Ga.  444.  21  8.  R  835. 

So,  In  Weatern  C  Teleg.  Co.  v.  Headeraon, 
80  Ala.  610.  7  So.  41S.  the  court  refused  to  Jus- 
tify a  telegraph  company  fdr  the  nond^lvery  *t 
a  meaaage  on  tbe  ground  that  the  boalaess  s>4 


SwBKT  T.  Postal  Tileobaph-Caxle  Co. 


Boaton,  Nor.  19,  1805. 
To  P.  Engene  Sweet, 

22  Lewis  street,  Pawtucket,  R.  I.— 
Salary  fifteen  open  Monday  if  sffirm&tlTa 
aae  Hariy  Leighton  to-night. 

(Signed)  Jay  Himt. 

The  mMsage  was  not  delivered  until  the 
followiiig  morning.  I.eighton,  having  left 
Pawtucket  the  evening  before,  could  not  be 
■een,  and  therefore  the  contrail  for  em- 
ployment was  not  closed.  For  failure 
prtnaptly  deliver  the  telcsTfua  this  a£ti 
was  brought. 

Further  fact'4  appear  in  the  opinitm. 

Mr.  O.  t,  FMPaaworth,  for  defendant: 

The  company  is  not    liable  for  damages 


Maolummiti  of  the  office  to  which 
were  taiuSicleiit  to  Juatlfy  the  empplormeat  of 
a  Mparnte  tetegrBph  operator  or  a  meaaenser 
bo;  to  dcKvcr  meMBgea.  and  refuved  to  follow 
Bfhm  V.  Weitern  C.  Teles.  Co.  8  Bias.  131,  Fed. 
Cas.  No.  l.'J34.  aaflng  thu  this  mar  tumlBh 
A  verj  good  reiiKin  for  withholding  telegraph 
■ervice,  or  pwbnpa  for  different  regulation  In 
regard  to  ddlver;!'  at  places  Cbua  clrcumitanced, 
■"■  "  "' "     '      0  eicuae  for  violating.  " 


but  that  It  affi 

tvrma  o(  a  contract.  But  the  case  was  one  In 
Which  the  lel'^rein  was  aent  at  noon,  and  not 
drilvered  until  about  9  o'clock  the  next  da;,  the 
placeii  l«laf;  but  fl  miles  apart. 

Nor  la  It  the  dot;  of  a  telegraph  company  to 
keep  Its  employeea  Id  ever?  one  of  Its  afflcea  In 
the  United  States  Informed  of  the  time  when 
ever;  other  office  closes  at  night,  lo  as  to  war- 
rant holdlQg  the  compaor  liable  for  failure  to 
deliver  B  telegram  because  the  office  to  which 
It  was  wnt  was  closed-  Given  *.  Western  U- 
Teleg.  L'o.  24  Fed.  Ill);  Western  n.  Teleg.  Co. 
»,  Harding,  103  Ind.  6OT,  S  N,  E.  172  ;  Western 
U.  Teleg.  Co.  v.  Neel,  8S  Tex.  3S8.  ZS  B.  W.  IB  ; 
Bwirr  V.  Posiu.  TklRO.  Cabi.«  Co. 

And  s  tDlfcgcaph  company  to  which  a  telegram 
was  delivered  for  transmlaslon  at  nigbt,  wblch 
was  not  transmitted  and  delivered  until  8 
a'dock  on  the  fDllowlng  morning,  for  the  rea- 
son tbal  the  office  at  the  place  to  wblch  It  was 
addreFSed  was  onl;  open  In  tbe  daytime,  la  not 
liable  tor  falling  to  promptly  transiDlt  and  de- 
liver It,  where  the  agent  upon  receipt  of  the 
■lessage  made  repeated  efforta  to  call  up  the 
operator  at  tbe  place  ot  destination  for  the  por- 
poMi  of  sending  the  despatch  that  night,  and 
Uiere  waa  no  special  agreement  or  nndertaking 
with  regurd  to  the  time  of  sending.  Robinson 
T.  Western  II.  Teleg.  Co.  [Tex.  Ctv.  App.)  tS  S. 
W.  1068. 

Pnl  wbelber  In  an  Individual  case  tbe  rules 
ot  a  telegraph  company  as  to  tbe  time  during 
Which  It  will  receive  and  transmit  messages  are 
«r  are  not  reasonable,  or  whether  the  company 
was  or  was  not  guilty  of  negligence  In  falllog 
to  deliver  a  messnge  sent  after  tbe  eiplrstlon  of 
e(Bce  hniirs.  Is  a  qaestlon  that  tbe  telegraph  com- 
pany cnnnot  be  permitted  tO  decide,  but  Is  one 
to  be  derided  by  the  court  or  Jury,  as  the  esse 
Bwy  be  In  escb  Individual  case  as  It  arises. 
Brown  V.  Weatem  U.  Teleg.  Co.  6  Utah,  2 IB,  21 


And  the  reasonableness  ot  a  rule  at  a  partlen- 
lar  telegraph  once  that  messages  would  not  be 
received  or  delivered  after  9  o'clock  In  the  even- 
ing and  before  8  o'clock  la  the  morning  Is  s 
qaestlon  for  the  court.  In  aa  action  for  damages 
tor  delay  In  delivery  ot  a  telegram  received  be- 
fiSL.  R.  A. 


resulting  from  a  delay  In  delivery  of  »  t«I«- 
gram  received  after  office  hours. 

Croswell,  Electricity,  H  421,  422;  West- 
em  D.  Teleg.  Co.  v.  Wingate,  0  Tei.  Oir, 
App.  394,  2S  8.  W.  439;  Oivsn  v.  Weatem 
U.  Teleg.  Co.  84  Fed,  110;  Western  U.  TeUg. 
Co.  V.  Seel,  BS  Tsi.  3GS,  25  S.  W.  16;  We*t- 
om  V.  Teleg.  Co.  v.  Da  Jarlea,  8  Tax,  Civ, 
App.  lOB,  27  S.  W.  782;  Western  V.  Te^g. 
Co.  V.  ifay,  8  Tex.  Civ.  Apo.  178,  27  S.  W. 
760;  25  Am.  t  Eng.  Euc.  Law,  p.  786,  anA 
note;  2  Shearm.  k  Sedf.  Neg.  j  640;  Wast* 
em  V.  Teleg.  Co.  t.  Harding,  103  Ind.  SOS, 
3  N.  E.  178;  Thomas,  Neg.  120S. 

A  telegraph  company  is  bound  to  do  no 
1  more  than  it  is  paid  for,  and  that  is  t» 
transmit  the  meesage  to  the  designi^ed  tk- 
flce,  and  then  make  reasotiatile  em>rt  to  de- 
liver within  the  free-delivery  limits. 

Wegtem  V.  Teleg.  Co.  t.  Trotter,  66  111. 

tween  snch  boors.     Davis  v 
Co.  46  W.  Vs.  4M,  32  B.  F 

But  the  qoeitlon  whether  the  absence  of  the 
telegraph  operator  while  at  dinner  was  or  waa 
not  a  reasonable  one  was  ooe  tor  tbe  Jury,  In  aa 
action  agalnat  the  telegraph  company  for  dam- 
agen  for  delay  In  tbe  tranamlsslon  ot  a  message 
filed  la  tbe  ofllce  wblle  tbe  <q>erator  was  at  din- 
ner. Behm  V.  Western  V.  Teleg.  Co.  S  Bias. 
IS],  Fed.  Cas.  No.  1,234. 

And  the  submission  of  tbe  qaestlon  of  the 
reasonableness  of  tbe  ofBee  houra  of  a  telegraph 
company  for  delivering  messages  at  a  partlca- 
lar  station  cannot  be  objected  to  by  the  tele- 
graph company  In  an  action  Cor  delay  natU  the 


'.  Western  TJ.  Tel«(. 


the  delivery  of  s  message  0 

for  transmlBSioD  at  night,  where  It  had  reqnestad 

cbarge  Ibat  It  tbe  company  bad  reaaonsMa 
office  honrs  within  which  It  delivered  telegraph 
messages  It  was  not  by  law  compelled  to  deliver 

BBsages  outside  of  such  hours.  Western  V. 
Teleg.  Co.  v.  Brysou  (Tex.  Civ.  App.)  81  8.  W. 

n48. 

And  refusal  to  submit  the  issns  of  tbe  reaaon- 
ibleness  of  ofilce  hours  ot  a  telegraph  eompanj 
at  tbe  place  to  wblch  a  telegram  waa  to  be  sent 
la  error,  in  an  action  tor  failure  to  deliver  a 
message  accepted  after  tbe  close  of  office  boara 
OD  condition  that  It  wooK 
Ing  tbe  night  unless  tbe  c< 
the  receiving  office,  where  both  the  pleadings 
and  tbe  evidence  presented  the  Issoe.  Western 
U.  Teleg.  Co.  v.  Bawls  (Tex.  Civ.  App.)  03  B. 
W.  188. 

III.  Sottee  to  patrons. 

The  general  rule  Is  that.  In  tbe  absence  of  a 
special  contract  to  tranamlt  a  telegram  Immedi- 
ately, or  an  express  ceiiuest  for  Information  aa 
to  its  delivery,  It  Is  not  obligatory  upon  a  tele- 
graph company  to  acquaint  tbecustomerwlth  the 
office  hours  of  tbe  company  at  tbe  point  to  wblch 


ellvered  d 


■  delive 


I  by   I 


Is  directed.  Western  D.  Teleg.  Co.  v.  Harding, 
103  Ind.  eoc,  3  N.  E.  IT2  :  Western  D.  Tel^. 
Co.  V.  Neel,  88  Tei.  BSS,  25  B.  W.  IS. 

Provided  neb  hours  ere  established  and  rea- 
sonable. tM  tba  reSBansbleDesB  of  a  r^ulatlon 
of  tbe  hours  of  boslnesa  is  aufflclently  obvloos 
ggest  to  tbe  sender  who  desires  tbe  delivery 
of  s  telegram  at  a  different  boar  the  praprlelr 
'  making  Inquiry  before  be  entera  Into  the  con- 
act.  Western  D.  Teleg.  Co.  v.  Neel,  86  Tex. 
;s.  2S  s.  w.  IS. 

Such  reasooable  builneaa  hours  are  Implied 
In  tbe  contract  between  the  sender  and  the 
telcgrapb  compsoy,  unless  especially  stated  <» 
onderMood  by  the  parties  to  the  eoatraet  that 


TU 


Rbodk  Island  Scphkmb  Codbt. 
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App,  660;  Western  F.  Teltg.  Co.  v.  Bender- 
ton,  89  Ala.  610,  7  So.  419;  2S  Am.  t  Eng. 
Enc.  Iaw,  p.  T80. 

It  ia  to  be  aaBiuned  that  all  Uiat  was  re- 

3uired  to  be  done  at  the  Boston  ot&ce  was 
one.  As  there  waa  a  stipulation  on  the 
message  that  the  company  would  not  be  lia- 
ble unless  the  message  waa  repeated,  and  as 
the  meBsarc  was  not  repeated  ao  damage 
can  be  claimed,  because  such  a  stipulation 
is  one  that  is  reasonable  and  valid. 

Thomas,  Neg.  p.  1208;  Primrow  v.  West- 
em  U.  Tcleg.  Co.  154  U.  S.  1,  3S  L.  ed.  883, 
14  Sup.  Ct.  Rep.  lODS. 

Such  a  stipulation  is  a.  reasonable  precau- 
tion to  be  taken  hy  the  compaoj,  and  ia 
binding  upon  all  who  assent  to  it,  so  as  to 
exempt  the  company  from  liabilitj  beyond 
the  amount  stipulated,  for  an;  cause,  ex- 
cept wilful  misconduct  or  gross  negligence 
on  the  part  of  the  company. 


Orinncll    V.    Weslern  V.  Teleg.    Co.   11* 

Mass.  2'.a,  18  Am.  Kep.  4BS;  Siley  t.  West- 
ern V.  Telrg.  Co.  109  N.  Y.  231,  18  N.  E. 
76;  Redpath  v.  Western  V.  Teleg.  Co.  112 
Mass,  71,  IT  Am.  Rep.  OD;  Breese  v.  United 
8talea  Teleg.  Co.  48  N.  Y.  132,  8  Am.  Rep. 


Shields  V,  Waakinglon  TeUg.  Co.  B  W.  L. 
J.  283;  Baldicin  v.  United  Slates  Teleg.  Co. 
45  N.  Y.  744,  fl  Am.  Rep.  105;  Behm  v. 
Western  U.  Tclcg.  Co.  S  Biss.  131,  Fed.  Cas. 
No.  1,  234  :  Beaupre  v.  Pacific  d  A.  Tcleg.  Co. 
21  Minn.  153. 

When  a  party,  by  his  failure  to  receive  a 
telegram,  loses  the  benefit  of  a  contract  for 
labor  subject  to  be  defeated  by  the  will  0( 


tbe  service  to  tie  performed  should  be  perrormed 
otherwise  tbsu  In  the  usual  manner,  and  subject 
to  the  usual  rules  under  which  the  compuij 
does  buKlDeas.  Ibid, ;  Western  Ij.  Teles.  Co.  t. 
Neel   (Tei.  Civ.  App.)   25  S.  W.  881. 

In  Western  U.  Teleg.  Co.  t.  Neel,  88  Tai.  388, 
2S  B.  W.  IK.  lupro.  Western  U.  Teleg.  Co.  v. 
Broescbe.  T2  Tex.  654,  10  S.  W.  734.  In^rn,  IT. 
a,  was  distlngulsbed  upon  tbe  grouud  tbat  In 
tbat  case  tbe  agent  received  the  moDe;  of  the 

sender  knowtiig  bis  object  In  sending  tbe 

■age.  and  that  Chat  object  could  onl;  be  atMlaed 
b;  prompt  trsnsmlssloa  sod  deliver;  to  tbe  per- 
son sddressed,  so  tbut  tbe  compan;  could  not 
legally  urge  Its  rules  bs  to  office  hours  as  an 

next  daj,  and  was  properly  beld  estopped  to 
deny  that  the  ronlrsci  was  for  Immediate  de- 
livery. And  Western  D.  Teleg.  Co.  v.  Brnner 
(Tex.)  IB  a.  W.  14Q.  Infm,  IV.  a,  was  dlstlp- 
gulshed  aud  explained,  the  court  saying  tbat  It 
was  appareot  from  the  oplnloo  (hat  the  point 
as  to  the  trsynsmlssloQ  oC  a  telegram  to  tbe 
omce  to  Hblch  It  was  to  be  sent  after  It  was 
closed,  was  Dot  Involved,  but  tbat.  as  tbe  com- 
paby  accepted  tbe  telegram,  and  uudertook  to 
deliver  It  at  abont  n  specified  time.  It  could  not 
be  excused  for  Its  fallore  to  perform  tbe  con- 
where  It  did  not  appear  that  any  effort  was  made 
to  send  the  Dics»igc  until  tbe  next  morning, 
when  It  was  too  late  to  accomplish  its  object. 

There  are  cases,  however,  which,  thougb  not 
holding  directly  and  sqi 


e  of  (be 

a  message  In  order  to  excuse  the  telegraph  com- 
pany for  delay  In  delivering  a  messHge  on  ac- 
count ot  sucb  office  hours  or  rules,  would  appear 
to  have  treated  such  notices  as  one  ot  tbe  con- 
Mltuent  elements  of  Immunity  from  liability. 

Tbos,  In  Western  U.  Teleg.  Co.  v,  Netl  (Tex, 
Clv,  App.)  25  S.  W.  861,  It  was  held  that  the 
fact  that  a  person  sending  a  telegram,  vbo  waa 
tbe  agent  of  the  person  to  whom  It  was  ad- 
dressed, got  the  telegrapb  operator  to  write  the 
message,  does  not  make  the  operator  tbe  sgeot 
of  the  persoD  to  whom  tbe  telegram  was  ad- 
dressed, BO  as  to  charge  ber  with  knowledge  ot 
rules  ot  tbe  telegraph  company  with  respect 
to  reasonable  olBce  bours.  and  bind  her  to  take 
notice  of  them. 

bo,  In  Western  U.  Teleg.  Co.  v.  Merrill  (Tex. 
CIT.  App.)  22  S.  W,  S26.  It  waa  held  that  delay 
upon  tbe  part  of  a  telegraph  company  In  deliv- 
ering a  telegram  tiled  at  6  ;40  t.  u..  addressed 
to  a  pbyslclaa.  requesting:  bis  Immediate  aerv- 
63  I.  U.  A. 


Ices  tor  the  sender's  wile,  by  reason  of  whlcb 
medical  attendance  was  not  obtained  until  be- 
tween 1  and  S  F.  M..  autborlzes  a  recovery,  where 
the  operator  at  the  place  of  traasmlBSlOD  notified 
the  sender  tbat  tbe  oBlce  at  tbe  place  to  wbleb 
It  was  sent  would  not  be  open  until  8,  only  for 
the  suffering  endured  by  the  wife  after  tbe  ex- 
piration ot  such  time  as  It  would  have  Uken  a 
doctor  to  reach  the  seuder's  house  after  S 
o'clock,  when  it  should  have  been  transmitted. 

And  in  Western  D.  Teleg.  Co.  v.  Rosentreter, 
80  Tex.  408.  18  8  W,  35,  which  waa  an  action 
tor  delay  Id  the  delivery  of  a  telegram  sent  on 
Sunday,  tbe  telegrapb  company  bavlng  a  regula- 
tion that  Its  office  would  not  be  open  from  10 
*.  it.  until  4  p.  X.  on  Sunday,  the  messajte  be- 
ing a  rush  message  wblch  was  In  fact  received 

the  morulbg.  It  was  beld  tbat  a  apeclai  charge 
that  the  company  would  not  be  liable  for  any 
delay  occurring  between  these  hours  if  tbe  send- 
er was  Informed  ot  the  regulation  Is  as  favor- 
able a  prescotatlou  of  the  law  aa  the  company 
ially  demand  under  the  tacts  of  the  case. 


:    ther 


iry.  was  allowing  Its  wires  to  be 
used  Id  tbe  transmlselon  of  railway  business 
during  the  greater  part  of  the  day,  which  caused 
delay  in  tbe  transmission  of  the  telenram  in 
question.  And  see  also  Wealcm  U.  Teleg.  Co- 
V.  Neel,  88  Tex.  368,  £5  8.  W,  15;  Western  T. 
Teli-K,  Co.  V.  WIngate,  8  Tex.  Clv.  App.  S!M, 
25  3,  W.  439,  lupfo.  11.:  Given  v.  Western  O. 
Teleg.  Co.  24  Fed.  119,  Infra,  IV.  b. 


IV.  iSpccInl   conlroCM   t 


to   teHverg. 


..  Mature,  a;ipffaafbiit.  and  effect  generalls. 

A  telegrapb  company  wbicb  accepts  a  tele- 
gram, and  undertakes  throogb  its  agent  to  de- 
"  rer  It  at  a  particular  time  at  nigbt,  caimot  be 
:cused  for  failure  to  perform  the  contract  by 
iglectlng  to  send  it  until  tbe  next  momlag,  by 
aeon  ot  wblch  It  was  not  delivered  nntll  about 
ion.  by  the  tact  tbat  tbe  office  at  tbe  place 
which  it  was  to  be  sent  was  closed  against 
e  place  of  transmission, — especially  where  It 
does  not  appear  that  any  effort   waa  made  to 
send  the  message  until  tbe  next  morning.     West- 
II,  Teleg,  Co.  v.  Bruner  (Tei.)  19  8.  W.  148. 
nd  where  a  telegraph  company  baa  received 
transmitted  a  despatch  after  the  expiratloB 
ot  office  hours  at  the  place  ot  transmission,  tb* 
ure  of  diligence  to  be  applied  to  Ita  coo- 
wltb   retereace  to  its  delivery  cannot  b* 
decided  by  suy  rules  or  hours  that  the  e< 


8wBBT  T.  P0ST4I.  TBLKflKitPH-CABCR  Co. 


the  other  part?,  onlj  noininaJ  damages  are 
recoverable. 

Merrill  t.  Western  U.  TeUg.  Co.  78  Me. 
97,  2  Atl.  847  ;  25  Am.  &  Eug.  Enc.  La.w,  p. 
852. 

A  tele^aph  compaiiy  canaot  be  charged 
with  damageB  based  upon  a  mere  possibility 
of  profit  which  the  addressee  of  a  telegram 
may  have  lost  by  reaaon  of  delay  in  traiiB- 
missioD  or  delivery. 

Clay  T.  Wesfern  U.  Teleg.  Co.  81  Ga.  285, 
e  8.  E.  813 :  Western  U.  Tcleg.  Co.  v.  Wat- 
ton,  04  Ga.  2n2,  21  S.  E.  457;  Curfin  t. 
Wettem  U.  Tcleg.  Co.  14  Misc.  459,  36  N. 
Y.  Supp.  1111;  Western  V.  Teleg.  Co.  v. 
CUfton,  08  Miss,  307,  S  So.  746;  Batdi^in  v. 
Wegtem  U.  Teleg.  Co.  03  Ga.  682,  21  S.  E. 
812;  Kengon  v.  Weatem  U.  Teleg.  Co.  100 
Cal.  464,  35  Pac.  76;  Cakn  v.  Western  V. 
Teleg.  Go.  1  C.  C.  A.  107,  2  U.  S.  App.  24,  48 
Fad.  810. 

majr  ban  Men  Dt  to  esCabllBb.     Bcown  t.  West- 
ern 0.  Teleg.  Co.  6  Utah.  219,  21  Pac.  988. 
And  tbough  It  maj'  be  tbat  a  telegrapb  com- 

panT  can  fli  oifice  hours  wlilpb  are  reasooable. 
and  tboDgh  tbe  hours  Hied  by  tbem  ma;  not 
be  unreasonable,  where  an  authorized  aitent  re- 
ceives a  message  after  such  office  boars,  this  con- 
■tlCutea  an  undertaklDE  on  tbe  part  of  tbe  com- 
pany to  deliver  It,  and  It  ts  bound  to  do  so  witb 
reasonable  diligence :  and  as  be  Is  acting  within 
tbe  scope  ot  bis  agency,  although  not  wJthln 
the  bours  fixed  lor  active  discharge  ol  bis 
dntlea.  that  (act  will  not  relieve  the  company 
from  the  dlacharge  al  the  obllgallon  Incurred 
by  recelvlog  tbe  meisage  to  be  delivered  out  of 
office  boun.  McPeek  v.  Western  U.  Teleg.  Co. 
lOT  Iowa,  856,  43  L.  K.  A.  214,  78  N.  W.  03. 

A  telegrapb  compajiy  cannot  keep  Its  ofUce 
open  and  receive  messages  for  pay  after  Its  regu- 
lar eitahllsbed  oiBcs  hours,  and  then  nben  a  neg- 
ligent delsy  In  the  delivery  service  occurs, 
screen  Itself  from  responsibility  by  saying  tbat 
tbe  persons  who  ware  in  Its  places  of  business. 
■nd  who  took  the  messages  and  received  pay- 
ment "therefor,  were  not  Its  agents.  Dowdy  v. 
Western  V.  Teleg.  Co.  1Z4  N.  C.  6Z2,  S2  B.  B. 
803. 

And  where  a  telegram  Is  in  plain,  unamblgu- 
ODB  Inngusge.  and  tbe  Importance  of  prompt  ac- 
tion Is  apparent  therefrom,  and  It  Is  received  by 
tbe  tel^rapb  company  for  transmission,  though 
after  office  bours.  tbe  d«ree  of  diligence  required 
IQ  Its  tmnsmlsslon  la  equal  to  tbe  emergency 
of  the  occasion,  and  this  without  regard  to  the 
rtiles  and  bonrs  established  by  the  company- 
Brown  V.  Western  D.  Teleg.  Co.  6  Utah,  219.  21 
Pac.  988. 

And  omission  upon  tbe  part  ot  a  telegrapb 
company  to  deliver  a  telegram  sent  by  a  father 
calling  for  a  physician  to  attend  to  bis  child's 
hand,  which  had  been  crushed.  Sled  for  trans- 
mission at  8  o'clock,  though  after  office  hours. 
ojitt]  about  T :  39  A.  u.  the  next  day.  by  reason 
of  which  It  was  alleged  the  band  bad  to  be  am- 
patated,  which  telegram  the  company  bad  re- 
ceived for  transmission,  gives  rise  to  a  question 
for  the  Jury,  In  an  action  therefor,  as  to  wbetber 
or  not  the  telegraph  company  waa  guilty  of 
negligence.     Ibfd. 

Bo.  a  telegraph  company  having  rules  by 
wblch  Its  telegraph  lines  were  closed  to  business 
of  the  public  between  T  P.  u.  and  7  a.  m.,  during 
whicb  time  its  lines  were  operated  by  railroad 
night  ondals  for  railroad  business,  which  rail- 
road officials  received  messages  for  tbe  tele- 
graph company  filed  for  transmission,  as  a  mat- 
ter of  accommodation,  but  reaerved  them  for  the 
S3  L.  R.  A. 


lir.  Peter  J.  Qnlmv,  for  plaintiff: 

It  is  the  duty  of  telegraph  cinnpanles  U» 
deliver  messages  without  error  or  delay. 

26  Am.  &  Eng.  Enc.  Law,  pp.  770,  7S0, 
and  cases  cited. 

It  was  a  question  of  fa«t  for  the  jury  to 
say  whether  or  not  the  company  neglected 
its  duty  towards  the  plaintiff. 

Western  U.  Tcleg.  Co.  v.  Harding,  103 
Ind.  60S,  3  N.  E.  172;  Western  V.  Teleg. 
Co.  V.  Fenton,  52  Ind.  1. 

Stipulations  upon  the  telegram  do  not 
deprive  of  a,  right  of  action  a  person  to  whom 
a  prepaid  message  is  directed. 

Johnston  v.  Westecn  U.  Tcleg.  Co.  33  Fed. 
3C2;  21  Am.  &  Eng.  Enc.  Law,  p.  800,  and 

Tbe  faet  that  a  branch  office  is  closed  is 
no  defense    in    an    action    for    negligence 
brought  by  the  addressee. 
'      Western  U.  Teleg.  Co.  v.  Broetohe,  72  Tei. 

telegraph  operators  tbe  next  morning,  cannot 
escape  iiabillty  tor  failure  to  transmit  and  de- 
liver a  telegram  ssnt  by  a  wife  to  her  husband 
after  office  hours,  directing  him  to  come  home 
at  once  because  of  tbe  sicknem  of  their  eblid, 
given  to  tbe  railroad  officials,  on  tbe  ground 
that  the  railroad  officials  were  not:  the  agent* 
of  tbe  telegraph  company,  where,  upon  a  deliv- 
ery of  the  telegram  on  the  next  day,  tbe  father 
was  unable  to  reach  borne  until  after  tbe  child's 
death  Uowdy  v.  Western  D.  Teleg-  Co.  124  N. 
C.  S22,  82  B.  B-  802- 

And  tbe  submlsslan  of  the  question  of  otBce 
honrs  ot  a  telegraph  company  at  a  particnlar 
station  as  a  controverted  Inue  of  fact,  to  Che 
lury  Ln  an  action  tor  delay  In  delivering  a  mes- 
sage sent  about  7  f-  a.  and  delivered  about  11 
A.  u-  of  the  next  day,  is  not  error,  though  tbe 
evidence  established  the  existence  of  office  hours 
from  8  A-  u.  to  6  P.  u.,  where  It  also  appeared 
tbat  the  telegraph  otBce  was  kept  with  a  railroad 
office,  and  tbat  the  telegraph  office  was  fre- 
quently kept  open  until  12  o'clock  at  nigbt. 
and  the  call  boys  la  tbe  service  of  the  railroad 
company  dsllvered  messages  tor  the  telegrapb 
company,  and  It  was  tbe  duty  of  the  operators 
at  such  ofBce  to  deliver  messages  themselves, 
and  tbe  company  did  not  appear  to  have  fixed 
any  delivery  hours  for  them.  Western  U.  Teleg. 
Co.  V.  Bryson  (Tex.  Civ.  App.)  81  B.  W.  548. 

So,  In  Bryant  v.  American  Teleg.  Co.  1  Daly. 
576,  It  was  held  that  a  telegraph  company  un- 
dertaking to  transmit  and  deliver  a  telegram 
which  was  Important  and  on  its  face  showed 
tbat  Ita  design  was  to  secure  the  commencement 
ot  legal  proceedlDgs  against  the  sender's  debtor 
by  Bttschment.  wblch  must  be  done  within  a 
certain  time,  the  telegraph  company,  undertak- 
ing throDgb  its  operator  to  transmit  and  deliver 
the  message  at  once,  Is  liable,  where  the  mes- 
sage was  filed  tor  transmission  st  half  past  8 
In  tbe  evening,  and  delivery  thereof  was  delayed 
until  halt  past  11  o'clock  that  night  by  the  tact 
that  the  operator  at  the  receiving  station  was 
engaged  In  recelvlns  press  reports  and  the  mes- 
senger boy  bad  gone  home,  tor  the  amonnt  of 
the  sender's  debt,  where  It  appeared  that  tbe 
debt  would  have  been  realised  by  the  attach- 
ment had  the  despatcb  been  transmitted  In  sea- 

And  that  a  telegraph  office  at  the  place  of 
destination  of  a  telegram  was  closed  at  tbe  time 
tbe  agent  at  the  sending  station  received  a  mes- 
ssgc  tor  transmission,  Is  no  defense  to  a  tele- 
graph company  for  (Hlling  to  transmit  and  de- 
liver the  message  until  tbe  next  momtng,  when 
the  operator  knew   from   tbe  wording  ot  the 


RaoDK  bi.un>  Sdfu 


aS4,  10  8.  W.  734 ;  TItompttm  t.  Wftem  V. 
Teleg.  Co.  107  N.  C.  449,  12  8.  E.  427;  25 
Aid.  £  Kng.  Enc.  Law,  pp.  78fl,  787,  uid 
»ot«8;  La  Orange  v.  Bouthv!e*ter»  TaUg. 
Co.  25  Ia.  Ann.  383. 

BtlaeM,  Cb.  J.,  delivered  the  opinion  of 


for  dH.magea  ftrlBios  from                ^          ^ 
gence  of  the  defeniuutt  la  delivering  ft  tue- 
gra.ni  oddretsed   to  hiiu.     The  mesaag* 


to  Pawtucket,  ftnd  there  recuved  at  9:46  the 
same  evening.  The  pHwtucket  office  closed 
for  T^ular  businsM  at  9  o'clock,  but  a  par- 
eon  employed  by  newspapers,  to  send  and 
receive  messages  for  the  prest,  waa  in  the 
office,  and  received  the  message,  leaving  it 


by  tlu 

.      .,  for  the 

Djgbt.    The  message  waa  detivered  the  Dsxt 
dav^  Sunday,  at  9:  SB  a.  K. 

The  mntrolling  qusstion  is  whether  the 
receipt  of  the  message  for  transmission, 
after  the  terminal  olBea  had  cloeed,  waa  aa 
act  of  negligence.  This  depends  npon 
whether  the  receiving  a^fent  waa  bound  to 
know  the  time  ot  closing  in  the  tanninai 
(^ce.  The  derisions  on  tbit  point  are  prac- 
tically unanimous  that  a  receiving  agent  is 
not  so  bound,  tor  the  reason  that  in  view  of 
the  great  number  of  tcl^raph  offleea  all 
over  tbe  country,  and  their  variant  condi- 
tions, some  Urge  and  requiring  ooustaot 
service,  others  small  and  with  infrequent 
calls,  a  requirement  that  every  agent  should 
know  the  hours  of  every  office  would  be  un- 
reasonable,   if  not   impossible.     To    hold  a 


measaie  tbat  It  ilematided  prompt  dellverj,  and 
that  a  deJlvery  niran  tbe  following  momlng 
wODld  be  too  late  to  sccompllsh  Us  object,  was 
held  la  Wntera  H.  Telec.  Co.  v.  Broesche,  72 
Tei.  SM,  10  B.  W.  734.  But  tbis  dscislon  wu 
based  ai>OD  tbe  groDcd  that,  am  Cb>  eonCraet 
for  tba  trsnimlsiiloD  of  the  telegram  waa  mads 
br  ao  agent  fallj  authorliHl  and  empowered  to 
make  It,  tbe  companr  eoald  not  excuse  Its  fall- 
nre  to  perform  tbe  contract  upon  tba  KmuDd 
tbat  anotber  ooe  of  its  servants,  act  Ins  ooder 
Its  authorltr.  bsd  rendered  the  pertonnaiiee  ^ 
tbe  contract  Impracticable. 

Rut  the  fact  tbat  a  telecraph  company  re- 
ceived a  meMiEB  "fter  clostng  hours  of  tbe  place 
to  wbtcb  It  was  addressed,  and  collected  a  da; 
rate  tor  tt,  does  not  constltuts  tbe  contract  one 
tor  Immediate  delivery,  for  wblcb  tbe  company 
would  not  be  relieved  from  llsblltty  by  reason 
tit  Its  office  at  tba  pisca  ef  destination  being 
cloeed,  Boblneon  v.  Western  U.  Teles,  fo. 
Ilex.  av.  App.l  4S  B.  W.  IOCS. 

And  Chat  an  oper&tor  employed  by  a  ratlroaU 
company  in  receiving,  trapimlttlng,  sod  <ls- 
llverlng  telegrapbic  mesugn  for  a  tetegrspb 
company  through  an  arrangement  between  It  and 
the  railroad  company  frequently  or  habltoally 
returned  to  bis  otBce  after  oOca  hour*  estab- 
lished by  tbe  railroad  company  bad  expired,  will 
not  render  tbe  telegraph  company  liable  for  lall- 
nre  to  deliver  a  telegram  arriving  at  that  of- 
fice after  business  houra.  upon  an  occasion  when 
Ibe  operator  waa  not  there,  until  tbe  (allowing 
morning.  Weelem  D.  Teleg.  Co.  i.  Qeorgla  Cot- 
ton Co.  94  Oa.  **i.  21  B.  E.  8SS. 

And  It  la  not  obligatory  upon  a  tel^raph 
operator,  as  a  matter  of  law.  to  forewarn  tbe 
company  employing  bim  ot  tbe  necesalty  of  ab- 
aentlng  himself  from  the  oOce  after  business 
bonrs  because  of  sickness  In  bis  family,  nor 
npon  the  company  to  employ  a  substitute,  to 
relieve  It  from  liability  for  delay  In  tbe  de- 
livery of  a  telegram  arriving  daring  such  ab- 
sence.    I'M. 

And  the  question  whether  the  condition  ot  tbe 
operator's  family  was  soch  as  to  Justify  him 
In  cloBlDg  his  offlce  and  absenting  blmself  there- 
from somewhat  earlier  than  ueual.  thougb  after 
tbe  expiration  ot  the  eatabllshed  office  hours.  Is 
one  for  the  Jury,  and  not  for  the  court.     IMd, 

So.  a  telegraph  company  receiving  a  mesgags 
after  the  close  of  tbe  office  hours  at  tbe  recelv- 


ondltlon  that 


e  de. 


during  the  night  unless  a 
kept  at  the  receiving  office,  which  measage  was 
received  and  tTioamltted  by  s  railroad  operator 
In  the  receiving  office  who  was  not  employed  by 
tbe  telegraph  company  or  required  to  take  aoeh 
masssges,  though  be  occaalonalty  did  so,  there 

6s  L.  n.  A. 


being  no  night  aerator  tbere^  and  who  pro- 
cnrei)  a  messenger  boy  and  bimeelf  paid  for  the 
delivery  of  the  messsge,  ts  not  liable  (or  a  fail- 
ure upon  tbe  part  of  the  meeeenger  boy  to  de- 
liver It,  as  tbs  negligence  Is  tbe  negligence  ot 
tbe  messenger,  and  not  of  tbe  company.  Tbs 
contract  being  to  deliver  that  night  on  eoDdltloa 
tbat  tbe  company  had  a  night  operator  at  the 
place  of  transmission,  and  there  being  none.  It 
la  not  rendered  liable  by  tbe  fact  that  It  songkt 
to  effect  a  delivery  throogb  eneb  other  agency  aa 
It  might  be  able  to  Induce  to  undertake  It.  soch 
sgcDcy  proving  to  be  negllgenl  or  Ineffective. 
Western  O.  Teleg.  Co.  v.  Bawls  (Tex.  Civ.  App.) 
«2  8.  W.  laa.  And  see  Swbbt  v.  Pobtai.  TnLBO. 
Cab  LI  Co. 

Aiod  an  Instruction  In  such  an  action,  that  It 
an  operator  at  such  station,  who  was  aulborlxed 
to  undertake  to  act  (or  the  telegraph  company 
In  the  premlsss,  recslved  tbe  message  and 
handed  It  to  a  meeeenger  boy  for  delivery,  tba 
company  would  be  liable  for  the  negllcenee  o( 
the  messenger  resulting  In  a  fallnre  to  make 
delivery  that  night.  Is  Improper,  where  the  op- 
erator receiving  the  meaaage  was  an  operator 
for  a  railroad  comiiaDy  having  Ita  office  In  tba 
same  room,  who  was  occaaloaally  authorised  by 
the  repreaentatlvea  of  the  telegraph  company 
to  receive  messages,  bat  who  was  not  required 
to  do  so.  as  falling  to  call  attention  to  tne  dl» 
tinctlon  between  a  mere  occasional  and  volaa- 
tiry  service  on  hts  part,  and  the  maintenance  by 
the  telegraph  company  of  a  night  office  at  tbat 
place  with  an  operator  In  charge.  Western  U. 
Teleg.  Co.  v.  Rawla  (Tex.  Civ.  App.)  62  B.  W. 
18U. 


No  recovery  can  be  bad  tor  delay  ot  a  tele- 
graph company  In  delivering  a  message  received 
stter  office  hours,  though  It  had  contracted  for 
Immediate  delivery,  when  tbe  delay  was  not  Ibe 


leoftl 


I  Injury 


ties  would  have  been  In  no  better  poalllon  bad 
tbe  telegram  been  promptly  delivered.  And  here, 
as  In  all  caaea  IdvoIvIdk  the  queatlou  of  negli- 
gence, eon tiiba Cory  negligence  will  prevent  a  re- 

Thua;  failure  upon  the  part  of  a  telefcieiA 
oiMrator  to  notify  the  sender  of  a  message  tbat 
the  offlce  to  which  it  was  to  be  aent  waa  cloaed 
for  the  night  will  not  render  tbe  telegraph  cam- 
pnny  liable  tor  delay  In  delivering  the  mpaaage 
until  the  next  morning,  where  It  doea  not  appear 
that.  If  tbe  sender  bad  known  that  tbe  office 
waa  closed,  he  could  have  provided  other  meena 

Qlven  V.  WsstsLH  U.  Teleg  Co,  34  Fed.  US. 
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■company  to  sucb  a  duty  would  either  require 
-*  nniform  time  of  closing  in  all  offices  which 
Are  not  conxtantly  open,  or  a  directed  of 
■mil  such  oflices  with  their  varioua  boura  at 
different  seasons  of  the  year.  The  former 
altarnative  would  compel  a  service  at  imaJl 
statJODS  far  bejoud  their  aeeds,  and  the  lat- 
ter, a«  Hr.  Justice  Miller  said  in  Given  t. 
Wealertt  O.  Teieg.  Co-  24  Fed.  119,  would 
k»t  "oueroiu  and  inconvenient  to  a  degree 
which  forbids  it  to  be  treated  as  a  duty  to 
its  customers  for  neglect  of  which  it  must 
be  held  liable  for  damages."  This  rule. 
stated  in  Croswel],  Electricity,  %  421,  Dot«a 
1,  2,  and  25  Am.  &.  £ng.  Enc.  Law,  p.  785, 
note  g,  is  supported  by  cases  cited. 

The  plftintifT  relies  on  Wettem  D.  TeUa. 
Co.  V.  Broescke  (188B}  TZ  Tex.  664,  10  S. 
W.  734,  which  went  te  the  extent  of  holding 
that  the  fact  that  the  company's  office  at 


Burton  was  closed  at  the  time  ita  agent  at  , 
Austin  received  the  message  tor  transmis- 
sion was  no  defense  for  failing  to  trans- 
mit and  deliver  the  messa^.  But  in  Wett- 
em.  D.  Talcg.  Co.  v.  Neel  (1894)  86  Tex. 
368,  26  8.  W.  IS,  the  same  questioa  came 
again  before  the  court,  and  it  was  held  that 
the  company  should  have  the  right  to  estab- 
lish reasonable  hours  within  which  their 
businesa  is  to  be  transacted,  adding  this 
very  sensible  conclusion:  "It  seems  to  us 
that  the  reasonableness  of  a  regulation  as 
to  hours  of  business  is  sufficiently  obvious 
to  suggest  to  the  sender  of  a  message,  who 
desires  ita  delivery  at  an  unusually  early 
hour  for  business,  the  propriety  of  making 
inquiry  before  he  entets  into  the  contract. 
This  decision  was  affirmed  in  Western  V. 
Teltg.  Co.  v.  Hay,  8  Tei.  Civ.  App.  178,  2T 
fi.  W.  700,  and  in  Wettern  V.  Teleg.  Co.  v. 


And  tha  omlnloa  bf  a  teleEraph  compsnr  to 
-deliver  s  despatch  directing  the  person  to  vfaam 
It  was  ■enl:  to  "come  at  once,  mother  Is  drlng," 
received  shortly  before  the  cloae  of  the  eom- 
(HUir's  o&ce  hours  at  the  place  of  Its  reception. 
ontll  tbe  Beit  morning,  will  not  render  the  corn- 
fan;  liable  to  the  person  to  whom  It  was  sent, 
Wbere  It  does  not  appear  that  she  could  have 
readied  the  place  at  which  her  mothai'  was  be- 
fore she  died.  Western  tl.  Teleg.  Co.  v.  Uar, 
«  Tex.  ClT.  App.  178,  27  fl.  TV.  780. 

And  the  guestloQ  as  to  tbe  negligence  of  a 
telesraph  company  having  office  hours  at  a 
partlcnlsr  station  from  8  i.  u.  to  8  p.  u.  of  each 
■day,  In  neglecttng  to  deliver  a  message  filed 
for  transmission  at  7 :  SO  r.  u.  until  the  next 
'day.  Is  one  Cor  the  Jury,  where  there  was  evi- 
dence that  tbe  person  to  whom  It  w»  addressed 
was  at  home,  and  would  have  acted  In  sccord- 
.ABce  wltb  the  requirements  of  tbe  tdegram  had 
it  reached  her,  and  that  It  would  have  reached 
4ier  In  stann :  as  the  question  what  a  person 
would  have  done  under  given  circumstances 
Always  glvea  rise  to  an  issue  tar  the  Jury.     /Md. 

Bo,  dsmagei  will  not  be  allowed  In  an  action 
JWBlnst  a  telegraph  company  for  delay  la  the 
-delivery  of  a  telegram  sent  after  oOlce  hours. 
for  mental  suffering  upon  tbe  part  ot  the  per- 
son to  wliom  It  was  sent  because  be  was  thereby 
prevented  from  attending  his  motber's  (unersl, 
-where  tbe  delayed  meaaage  did  not  Inform  him 
-Of  the  death  at  bis  mother,  and  was  so  vsgue 
«iid  unsatisfactory  that  be  was  eampelledtoBend 


■Infor 


fated  n 


BtloD 


0  the  u 


other 


before  he  r 


call.   Uav 


'legraph  company  from 


T.  Western  D.  Teleg.  Co.  48  W.  Va.  48,  42  3.  B. 
1026. 

Bat  the  fact  that  a  telegram  might  have  been 
•led  with  a  telegraph  operator  earlier  In  the 
evening  than  It  was  does  not  conalltute  contribu- 
tory negligence  on  t'"  -•->--     —J ■-■-•- 

wonid  relieve  tbe  t 

btllty  for  daisy,  wl 

to  deliver  It  about  9  o'cloek  at  night,  and  failed 

to  transmit  It  until  8  o'clock  the  next  morning, 

and  to  deliver  It  until  about  noon  the  next  day. 

Western  U,  Teleg.  Co.  v,  Bruner  (Tex.)  J»  S.  W. 

149. 

Likewise,  tbe  conduct  of  a  ranchman,  to  whom 
« telegram  was  addressed  at  a  nelgbboring  town, 
notifying  bim  of  the  probable  death  of  a  brother, 

after  T  r.  v.,  and  not  delivered  until  after  S 
■o'doch  the  neat  morning,  and  which  he  re- 
«elvpd  upon  coming  to  town  at  about  11.  In  go- 
ing back  home  afler  receiving  tbe  message  to 
take  medicine  to  his  sick  son  and  change  his 
clothes  and  give  Instractlone  as  to  bis  business. 
where  at  the  time  his  son  was  not  able  to  give 
«3  L.  It.  A.  * 


attention  to  bis  business,  and  he  could  not  have 
given  Instructions  aa  to  Ita  management  satle- 
factory  to  blmselt,  so  that  he  was  delayed  until 
a  later  train  and  failed  to  arrive  at  bis  brother's 
funeral.  Is  not  so  wholly  Inexcusable  aa  to  war- 
rant taking  the  case  from  the  Jury  on  the  ground 
of  his  contributory  negligence.  In  an  action  by 
him  against  the  telegraph  company  tor  delay 
In  the  trnnamlBslon  and  delivery  ot  the  messsge. 
Western  U.  Teleg.  Co.  v.  Bryson  (Tex.  Civ. 
App.)  SI  S.  W.  648, 

And  refusal  to  charge  the  Jury  to  And  for  the 
plalntllT  In  such  an  action,  If  by  reasonable  ex- 
penditure of  money  the  plaintiff  could  have  leae- 
ened  or  prevented  the  Injury,  Is  not  error,  aa 
there  was  something  more  than  expenditure  ot 
money  Involved  In  the  excuse  for  the  delay. 
Ibid. 


e.   Coat 


tM  restrloMdff  HaMKy. 


A  verbal   contract  between   the  sender  of  a 

telegram  and  the  agent  of  a  telegraph  company, 
to  the  effect  that  the  telegraph  company  should 
not  be  required  to  deliver  It  during  the  nigbt 
and  after  otHce  hours  st  the  offlce  of  Its  deetloa- 
tlon.  la  valid  and  a  defense  tor  nondelivery  of 
the  telegram  during  auch  time.  Western  U. 
Teleg.  Co.  v.  Wlngate,  6  Tex.  Civ.  App.  894,  26 
8.  W.  -139. 

But  a  stipulation  requiring  measages  to  be 
repeated  In  order  to  bold  the  telegrapb  company 
liable  In  damages  Cor  s  delsy  In  trauamittlng 
'-" — '--  them  beyond  the  coat  of  trananilt- 


ting  CI 


e  Invoked  in  defen 


mages  tor  delay  a 
n  message  sent  by  an  agent  st  one  station  to  an- 
otber  station  after  the  close  ot  Its  otDce  hours. 
Wealern  U.  Teleg.  Co.  V.  Broescbe,  72  Tex.  094, 
10  S.  W.  T34;  Bryant  v.  American  Teleg.  Co. 
1   Daly,  B75. 

And  a  telegraph  company  cannot  make  special 
rcgulntlons  for  the  tranamlo^lon  and  delivery  of 
night  messugea  by  which  It  stipulates  to  relieve 
Itself  from  liability  tor  Injuries  Bowing  from  Its 
own  negligence  and  omissions,  and  from  those 
of  Its  sgents  and  operators,  In  and  about  the 
performance  of  Its  coutract  entered  Into  with 
the  sender  of  the  message.  Candee  v.  Weatem 
tr.  Teleg,  Co.  34  Wla  471,  IT  Am.  Rep.  452. 

And  tbe  omission  of  a  telegraph  compnny  to 
deliver  a  telegram  to  the  person  to  whom  It  waa 
directed,  which  was  llled  for  transmission  at 
nbnut  T  :S0  f.  W.,  and  might  and  should  have 
been  delivered  by  B  k.  X.  of  the  next  day.  Is  a 
breach  of  duty  for  which  tbe  company  must  be 
beld  responalble.  though  It  was  a  night  meaaage 
containing  a  stipulation  that  the  company 
should  not  be  liable  tor  errors  ot  delays  la  tbe 
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Wingate  (1894)  e  Tex.  Civ.  App.  394,  25 
B.  W.  439,  so  tlukt  we  cannot  regard  West- 
«nt  D.  TeUg.  Co.  v.  Broesche,  72  Tex.  854,  10 
B.  W.  734,  as  stating  the  law  of  Texas  at 
the  preaent  time.  For  the  reasons  stated, 
we  are  of  opinion  that  the  receipt  of  the 
telegram  in  Boston,  without  knowledge  of 
the  receiving  operator  or  notice  to  the  sender 
that  the  ofiice  at  Fswtucket  had  closed  for 
regular  husiness,  was  not  an  act  of  negli- 
gence by  the  defendant. 

U  is  also  clear  that  the  defendant  com- 
pany is  not  made  liable  by  the  fact  that  it 
was  received  by  one  not  in  its  employ,  and 
not  its  agent  for  that  purpose,  who  was  al- 


V.  Damaeei. 

Qeaeral  rules  as  to  tbe  amoant  of 
which  may  be  recDTered  apply,  Tbe  only  ques- 
tion that  seems  to  be  peculiar  to  tbls  subject 
Is  that  as  to  whether  or  not  exemplary  or  puni- 
tive damages  may  be  recovered  for  delay  In  the 
delivery  of  a  telegraphic  mcssase  received  or 
transmitted  after  office   hours. 

And  tbe  rule  on  tbla  subject  I*  that  ei- 
emplary  or  punitive  or  vindictive  damafcea  can- 
not be  allowed  against  a  telegraph  company  for 
delay  In  the  delivery  of  a  telegram  received  after 
omce  hours,  In  the  absence  ot  allegation  and 
proof  ttfst  the  company  acted  wantonly  or  op- 
pressively, or  wltb  such  malice  as  Implied  a 
^ilrlt  of  mlscblgf  or  criminal  IndlHerence  to 
civil  obligatloni.  Davis  v.  Western  U.  Teleg. 
Co.  48  W,  Va.  4S.  S3  S.  E.  102«. 

But  tbe  amission  upon  the  part  of  a  tel^raph 
company  to  send  a  message  designed  to  secure 
decent  burial  tor  the  wife  of  the  sender  and  Co 
procure  the  presence  of  the  parents  of  the  de- 
ceased, which  was  received  by  tbe  company  on 
Sunday,  and  failure  to  deliver  It  until  about  II 
o'clock  1.  M.  of  the  next  day.  render  the  tele- 
trapb  company  liable  for  whatever  damage  the 
proof  may  Justify,  over  and  above  the  sum  the 
sender  paid  for  the  transmission  of  tbe  mes- 
ssge,  and  this  In  the  way  of  eiemplsry  damages 
If  tbe  negligence  ot  the  company  In  falling  to  de- 
tract for  the  transmission  of  a  message  for  such 
a  purpose  is  one  to  do  a  work  ot  necessity  and 
charity,  and  is  therefore  valid.  Gulf,  C.  A  8. 
F.  R.  Co.  V.  Levy,  69  Tex.  M2,  46  Am.  Hep.  26B. 


In  at  least  two  of  the  states.  Indiana  and 
Mississippi,  there  are  statutes  imposing  upon  a 
telegrapb  company  a  penalty  for  failure  to  re- 
ceive and  transmit  despatches  promptly  and 
with  Impartlullty  snd  good  talth  upon  the  pay- 
ment of  the  usual  charges. 

Sucb  a  statute,  like  all  statutes  Imposlog 
peualtles.  Is  to  be  strictly  construed,  and  the 
penalty  Is  not  Incurred  unless  there  Is  a  failure 
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Is  received  and  thi 

mittfd.      Wp"ten  r.  Teleg.  Co.  v.  Harding,  103 

Ind.  BOB,  3  N,  M,  1T2. 

.And  ao  answer  in  an  action  against  a  tele- 
graph company  (or  the  statutory  penalty  for 
falling  to  transmit  and  deliver  a  telegram  pro- 
vided for  by  lud.  Rev.  Slat.  1881.  |  llTfi,  stat- 
6?  I.,   U.  A. 


lowed  to  r^nain  in  the  office,  and  to  sac  th« 
wires  ol  tbe  company  for  other  purpoeea. 

The  plaintiff  also  argues  that,  as  the  ad- 
dreasee  of  the  message,  he  has  a  right  of  ac- 
tion different  from  tbat  of  a  aender,  becauM 
he  is  not  a  party  to  the  contract,  and  hence 
not  bound  by  its  stipulations.  However 
this  may  be,  the  plaintiff  has  no  cause  of 
action  except  that  of  the  defendant's  n^li- 
gence.  Uaving  found  that  the  defendant 
was  not  guilty  of  negligence,  there  is  no 
ground  for  action  in  either  case. 

Felition  for  netc  trial  denied,  and  caae 
remi'.led.  vith  direction  to  enter  judgment 
for  the  defendant. 

Ing  that  tbe  message  was  promptly  sent  dnring 
office  hoocB  at  tbe  point  where  It  wna  received 
for  I raos mission,  and  tbat  tbe  delay  In  delivery 
arose  from  the  fact  tbat  It  did  not  reach  the 
point  to  which  It  was  sent  until  after  the  dose 
of  the  usual  office  hours  at  tbe  latter  point,  !■ 
good  on  demurrer.     Ibid. 

So,  tbe  statutory  liability  of  a  telegrapb  com- 
pany for  delay  or  failure  In  tbe  delivery  of  k 
telegram,  provided  for  by  tbat  statute.  Is  predl- 
csted  upon  the  failure  to  receive  and  transmit 
during  office  hours:  and  the  company  would  not 
be  held  liable  for  not  delivering  a  telegram  ar- 
riving at  Its  destination  after  office  honrE,  mere- 
ly because  tbe  agent,  or  messenger  was  present 
Id  the  office  at  tbe  time  of  Its  arrival.    /Md, 

And  a  telegraph  company  will  not  be  held. 
In  sn  action  for  the  sututory  penalty  for  delay 
In  the  transmission  of  a  message,  to  the  duty  ot 
keeping  Its  agents  at  all  points  Informed  con- 
cerning the  office  hours  st  sll  other  points,  bd- 
tbat  the  sender  may  he  apprised  of  any  probable 
delay  at  the  place  to  which  his  despatch  la  ta 
be  transmitted.     JbW. 

Under  the  Mississippi  statute,  however,  It 
was  held  tbat  tallure  to  transmit  and  deliver  a 
mcsKoge  which  the  telegraph  operator  accepted 
and  agreed  to  send  promptly,  and  took  paynUBI 
for,  renders  the  telegrapb  company  liable  for 
tbe  statutory  penolty  tor  such  failure,  and  for 
the  cost  of  tbe  telegrsm,  though  It  had  no  of- 
fice at  the  place  to  which  the  telegram  was  di- 
rected, and  kept  no  operator  there.  Western  r. 
Teleg.  Co.  v.  Jones,  99  Miss.  658.  13  So.  471. 

And  In  Western  U.  Teleg.  Co.  v.  Ward,  21 
Ind.  3TT.  8C  Am.  Dec.  463,  It  was  held  tbat  ous 
who,  desiring  to  send  a  telegram,  went  to  tb* 
telegraph  office  at  bait  past  T  o'clock  p.  w.  wltb 
tbe  telegram  sought  to  be  sent,  and  Inquired  of 
the  agent  If  It  could  be  sent  to  Its  destluatlOD 
Immediately,  and  was  Informed  that  It  could 
be,  and  paid  the  charges  demanded  by  such 
agent.  Is  entitled  to  recover  the  penalty  of  IKIfr 
prescribed  by  tbe  Indiana  statute  for  failure  to- 
properly  transmit  and  deliver  telegrams,  wher* 
the  sending  of  the  message  was  postponed  nntll 
an  hour  the  next  morning  when  It  was  too  late 
for  It  to  be  of  any  service,  unless  the  telegraph 
company  can  show  that,  after  receiving  the  mes- 
sage, the  same  could  not  be  sent  by  reason  of 
some  derangement  ot  the  wires,  or  that  the  de- 
spatch was  postponed  In  consequence  of  the 
transmission  ot  Intelligence  of  general  public 
Interest,  or  com mnnlcat Ions  for  and  from  officer* 
ot  Justice. 

But  In  Western  U.  Teleg.  Co.  v.  Bosklrk,  107 
Ind.  549,  8  N.  E.  GB7,  wblcb  was  an  action  for 
tbe  statutory  penalty  provided  tor  by  Ind.  Bev. 
Stat.  1881,  [  417B,  tor  failure  to  transmit  a 
telegrspb  message.  It  was  «!d  that  If  the  cao- 
pany  was  at  the  time  the  message  was  de- 
livered to  it  tor  transmission  engaged  in  tele- 
graphing for  the  public,  or  If  tbe  message  waa 
any  other  than  usual  office  bouri. 


.  PoBiAi.  Tileobifh-Cabli  Co. 
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Til.  CanolKite*. 

Tvleirraph  comiwnlei  havs  ths  right  to  «■- 
tabllib  nilei  wlcb  reference  ta  Cbe  time  dorlnt 
Wblcb  their  olllcei  ehKll  be  kept  opeo  for  bual- 
nesa.  and  cannot  be  beld  to  b«  oegllgent,  In  the 
absence  of  apeclaJ  irranKenient.  If  >nch  ralei 
are  renaonabJe,  for  falling  to  tonrard  or  de- 
llier  meBEBsn  lent  to  ancb  offices  ontsldn  of 
olTIca  hours  until  after  the  eipiratlau  of  tbe 
period  during  which  Cbe;  remain  cloaed  to  busl- 
oeea.  Whether  or  not  these  rules  must  be 
brought  to  tbe  notice  ot  tbe  sender  baa  glTeii 
rlw  to  some  conflict  ot  opinion,  but  the  pre- 
Tailing  rule  would  leeDi  thai  they  need  not,  and 
the  ell-sins  time  of  the  dlirerent  afflcei  need  not 
be  uulforia.  uid  the  operators  of  each  office  need 
not  be  kept  inronued  ae  to  the  cloalDg  time  of  all 

A  special  Lxintract  to  tranamlt  Immediately, 
boneTer,  tbou|b  made  after  otSce  bouts,  super- 
■edea  such  ruiea.  ao  that  the  compan;.  In  anch 
case,  win  be  liable  for  neglect  to  make  prompt 
fleiivery  ;  and  the  mere  receipt  and  transmission 
after  office  boars,  by  an  authorized  agent,  of  a 
measage  ■liowlng  Its  urgency  on  its  (ace,  Is  suf- 
(Icient  to  constitute  such  ■  contract.  But  a 
receipt  by  an  unautborlzed  person  la  not  enough; 
nor  is  the  mere  receipt  of  tbe  measa^  at  night, 
cbarfcing  day  ratea. 

Bat  tfaough  a  contract  tnr  Immediate  deilyery 
bad  been  made,  the  teiegnph  company  would 
not  be  liable  for  deia;  until  steer  the  closing 
tionrs,  If  tbe  object  ot  tbe  telegram  could  not 
bare  beea  accompllahed,  ereo  though  the  de- 
livery had  been  promptly  msde.  And  no  recoT- 
«ry  can  be  bad  It  there  w*g  nesligence  on  the 
part  of  the  aendor  or  receiver  contributing  to 
the  iDjnry.  And  In  no  case  can  there  be  a  re- 
TOvorj  tor  TlndlctlTo  or  pnnltive  damagea,  un- 
le*a  tbe  neglect  was  wanton  or  groas,  or  sucb  as 
Ut  Indicate  Indtlterence  to  civil  obligallona.  Con- 
tracts limiting  liability  tor  delay  in  the  deliver? 
Ot  nlgbt  messages,  however,  do  not  operate  to 
relieve  a  telegraph  company  from  iiability  for 
negligence  in  falling  to  deliver  a  telegram  re- 
ceived after  office  boars  tor  Immediate  delivery. 

The  rules  under  statutory  piOTlsiohs  impoBlDg 
upon  telegraph  companies  penalties  tor  delay  ' 
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tsnance  ot  a  paaper  npon  report  ot  a  com- 
mission the  membera  ot  which  are  not  re- 
quired to  take  an  oath,  or  aulborlzed  to  ad- 
minister oaths  to  witnesses  appearing  before 
them,  or  to  render  any  Judgment  In  proceed- 
Inga  brought  before  tbem,  and  whose  report  la 
acted  upon  by  the  coort  without  Independent 
Inveatlgation. 


Joseph  C.  CHURCH,  Overseer  of  the  Poor, 
Town  of  SOUTH  KINGSTOWN. 
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mted  by  a  statutory 
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NOTB, — For  consmutlonsllty  ot  order  for  re- 
aoval  of  paaper,  made  without  Judicial  deter- 
mination, where  tbe  question  Is  raiaed  by  tbe 
paoper,  see  Lovell  v.  Beebnck  (Minn.)  11  L.  B. 
A.  067. 
nZhR.  A. 


Juaali  ajid  i:  , 

or  a  Eta,tute  to  charge  the  defendant  town 
with  liability  for  not  properlj  caring  for 
James  E.  R.  Cranda]!,  pauper.  ProcMd- 
inga  guaihed, 

Tho  facta  are  stated  in  the  opinion. 

ilr.  Thom&a  H,  FMbody,  for  complain- 

The  14th  Amendment  to  the  Federal  Crm- 
stitution,  providing  that  no  state  Bhall  "de- 
prive any  person  of  life,  liberty,  or  priqwrty 
without  due  process  of  law,"  does  not  re- 
quire a,  jury. 

Q  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  974, 
note  5. 

It  is  undoubtedly  competent  to  create 
new  tribunals  without  common-lBw  powers, 
and  to  authorize  them  to  proceed  without  a 
jury. 

Cooley,  Const.  Lim.  6th  ed.  p.  GOT  ;  S.  I. 
Const,  art.  10,  i  1, 

From  the  settlement  of  the  country  all 
questions  relative  to  tbe  settlcfaent  or  re- 
moval of  paupers  were  heard  and  determined 
by  the  courts  of  ^leneral  sessions  of  the 
peace,  without  the  intervention  of  a  jury. 

Bhirley  v.  Lunenburg,  11  Mass.  3Sd.  Se« 
UcOarty  v.  Oetnino,  Rl  Conn.  42S;  Matheio- 
*on  v.  Ham,  21  R.  I.  203.  42  Ati.  871 ;  Cran- 
dall  V.  Jamea,  (i  R.  I.  148;  Bishop  v.  Tripp, 
15  R.  I.  469,  8  Atl.  092. 

Ifr.  T,  C.  OlocT,  for  respondent; 

From  the  earliest  time  in  the  history  of 
tbe  colony  and  state,  laws  regardin;;  tbe  care 
of  the  poor  are  found  in  our  statutes.  In 
every  instance  the  mode  of  enforcing  tbe 
duty  therein  fixed  is  either  by  an  action  on 
the  case  or  an  action  of  debt.  The  old  com- 
mon-law action  was  assumpsit ;  and  all 
these  were  triable  by  jury.  In  theee  coses 
there  are  three  things  to  be  adjudicated, 
viz.:  Is  the  person  a  pauperT  Has  he  a 
legal  settlement  in  tlie  town  sought  to  be 
diargedl  Are  the  things  furnished  neces- 
earyf  Theee  are  qtiestions  of  fact  to  be 
determined ;  and  under  tbe  metliod  long 
practised  in  similar  cases  jury  trial  is  the 
only  mode  in  wbinb  thcBe  can  be  adjudicated. 

11  Dane,  Abr.  403;  Peteradorff,  Abr.  title 
Poor. 

"Due  process  of  law"  as  applied  to  lesal 
praccedinfirg  means  a  course  of  legal  proced- 
ure according  to  those  rulea  and  principlee 
which  have  been  established  by  jurispru- 
dence for  the  enforcement  of  private  riehta. 
To  give  any  such  proceeding  any  validity 
there  must  be  a  competent  tribunal  to  pass 
on  the  subject-matter. 

"Due  procesB  of  law"  cecurea  to  erery  citi- 


Rhodk  Iblasd  Bopkkhk  Codht. 


zan,  asMpt  in  iiiAtt«ra  of  U^Ktion,  a  Jndi- 
eUI  trikl  before  be  em  be  deprived  of  life, 
liberty,  or  property. 

Olark  V.  Mitokell,  04  Mo.  6S4;  Atchison 
A  y.  R.  Co.  r.  Baty.  6  Neb.  37,  89  Ant.  Rep. 
366;  Toj/lor  y.  Porter,  4  Hill,  140,  40  Am. 
Dec  274;  Soki  v.  Henderton,  IS  N.  C.  (4 
Der.  L.)    IS,   25   Am.    Dec.    677;    Jonea   t. 


V.  Woodward,  4  WheaL  570,  4  Jl  ed.  644; 
Wright  V.  OradUl-augh,  3  Nev.  341 ;  Amei  v. 
Port  Huron  Log  Driving  A  Boom.  Oo.  11 
Mich.  139,  S3  Am.  Dee.  731;  Lavin  v.  Emi- 
grant /ruIiMtt-ial  San.  ftcinfc,  IB  Blatchf.  23, 
1  Fed.  641 ;  People  tm  rel.  Witheriee  v.  Essex 
County  Supers.  70  N.  Y.  220;  Sedg^v.  8tat 
t  Const.  L.  p.  338;  Cooley,  Const.  Lim.  2d 
ed.  I  3S5;  2  Kent,  Com.  13,  340;  State  v. 
Beneiek,  13  R.  1.  211,  43  Am.  Hep.  20;  Carr 
V.  Broum,  ZO  R.  I.  215,  SS  L.  R.  A.  294,  38 
Atl.  9;  MarriU  T.  Botnler.  20  R.  I.  226,  38 
Atl.  114. 

Judicial  functionB  or  duties  can  be  con- 
ferred only  on  courts  and  judicial  oBicers. 

Eilboum  V.  Thompson,  103  U.  S.  168,  26 
L.  ed.  377 ;  Conroa  t.  Bull,  7  Wia.  408 ;  Peo- 
ple ea  ml.  McDonald  t.  Keeler,  90  N.  Y.  403, 
S2  Am.  Rep.  49. 

Judicial  power  ciinnot  be  delegated. 

Cooley,  Const.  Lim.  IIT;  3  Kent.  Com. 
IKh  ed.  467  i  Hard*  v.  Burton,  7»  III.  604; 
(Tohen  v.  Hoff,  3  Brev.  600. 

The  commission  contemp]at«d  by  this 
statute  is  to  Kiercise  judicial  functions. 


TUUnskaat,  J.,  delivered  the  opIniiMI  of 
the  court: 

This  is  a  proceeding  under  It  18-20, 
R.  I.  6«n.  Laws,  chap.  70,  and  is  nov  be- 
fore the  oourt  on  certain  constitutional 
questions  raised  by  tba  defendant.  Said 
sections  are  as  folIowB: 

"Sec.  IB.  Whenever  any  pauper  shall  not 
be  suitably  cared  lor  by  the  town  to  which 
he  is  chargeable,  any  person,  upon  first  is- 
BUfng  five  days'  notice  to  any  of  tlie  com- 
missioners or  overseern  of  the  poor  of  the 
town  of  the  situation  of  such  pauper,  and 
on  continued  neglect  of  the  town,  may  cijdi- 
plain  in  writing  to  the  appellate  division  of 
the  supreme  court  or  to  any  j'lstiee  thereof, 
or  in  vacation  to  any  justice  ot  the  Hiipicme 
eourt  as  proviiled  in  j  17  of  chap.  221  and 
setting  forth  as  nearly  as  may  be  the  nature 
ot  the  grievance  complained  of. 

"Sec.  19.  Said  appellate  division  or  such 
justice,  ae  the  case  may  be,  shall,  after  or- 
derinp;  notice  to  the  town  of  the  pendency  of 
such  complaint,  in  its  or  his  discretion,  ap- 
point a  commission  of  not  exceeding  three 
personB.  who  shall  visit  the  pauper  or  pau- 
pers concerning  whom  the  complaint  is  made 
and,  upon  hearinR  the  allegatiom  and  evi- 
dence of  the  parties,  report  to  naid  court 
or  justice,  as  soon  as  may  be,  whether  or 
not  said  complaint  is  ^i«ll  founded. 

"Sec.  20.  Whenever  it  shall  be  made  to 
appesir  t«  said  court  or  juftice,  by  the  re- 

rrt  of  the  eommiagionera.  that  said  pnuper 
not  auitably  profiled  and  cared  for,  said 
court  or  justice  shall  pass  an  order  retjuir- 
Ing  the  appropriate  town  authoriLiei  forth- 
63  L.  R.  A. 


with  to  provide  suitable  aMommodationt 
and  care  for  such  pauper,  either  in  the  poor- 
house  or  in  some  private  family,  in  lite  dis- 
cretion of  said  court  or  justice,  at  the  ex- 
pense of  the  town,  and  t«  pay  all  expenses 
ot  the  proceeding." 

The  travel  of  the  case  is  as  follows:  A. 
complaint  wsa  made  by  the  plaintiff,  under 
said  }  18,  to  the  effect  that  J.  E.  R.  Cran- 
dall,  of  South  Kingstown,  was  bdng  im- 
properly treated  by  the  overseer  of  the  poor 
of  said  town,  in  that  be  was  not  properly 
clothed  and  fed,  and  that  he  had  been 
driven  from  the  town  farm  in  said  town  and 
left  in  a  deetitute  condition,  he  being  at  the 
time  physical  It  incapacitated  for  work. 
The  complaint  shows  that  the  overseer  of  the 
poor  of  said  town  was  notified  of  Crandall's 
condition,  and  that  be  refused  to  furnish 
him  any  assistance.  Citation  was  tbere- 
upon  issued  by  a  justice  of  this  court,  and, 
upon  hearinfi,  a  commission  was  appointed, 
as  provided  in  t  IB.  This  commissi<m,  which 
was  composed  of  tbree  persons,  namely, 
Nathan  B.  Lewis,  Rowland  R.  Robinsoa,  and 
John  W.  Saunders,  Bubsequuitly  made  re- 
iKMt  to  the  court  that  th«T  had  visited  aaid 
Crandall;  that  tbCT  held  meetinKB  at  the 
town  house  in  Charleetown,  and  also  at  the 
town  houM  in  South  Kingstovpn,  to  hear 
the  all^ationB  and  evidence  adduced  by  the 
complainant  and  respondent,  and  to  ex- 
amine into  the  financial  and  physical  con- 
dition of  said  Crandall;  that  at  said  hear- 
ings both  parties  were  reproaented  by  coun- 
sel, and  divers  witoeeses  were  sworn  and  tes- 
tified aa  to  his  condition  and  his  ability  to 
support  himself  by  manual  labor;  that  Uke 
evidence  showed  that  in  1898,  while  suffer- 
ing from  a  dislocated  shoulder,  and  being 
without  money,  he  applied  to  the  overseer 
of  the  poor  of  South  Kingstown  for  permis- 
sion to  go  to  the  town  asylum  temporarily 
until  his  shoulder  should  be  well :  that  he 
remained  at  said  asylum  thereafter  until 
the  18tb  day  of  June,  1900.  at  which  time 
he  was  removed  therefrom  by  the  overseer 
of  the  poor  of  South  Kingstown,  and  left 
to  look  out  for  himself;  that  tlie  reasoni 
ffiven  by  the  overseer  for  bis  removal  were: 
First,  that  he  connidered  said  Crandall  able 
to  take  care  of  himnelf  and  to  earn  liia  own 
livinif:  second,  that  said  Crandall  refused 
to  observe  the  rules  adopted  for  the  govern- 
ment of  the  apyhim,  going  away  to  the 
neighboring  villages  and  other  places  with- 
out permission,  declaring  that  he  would  go 
and  come  when  he  pleased ;  and,  third,  that 
he  made  the  other  inmates  of  the  asylum 
uneasy  and  diwontenteil,  by  advising  them 
that  they  need  not  work,  and  by  refuainjf  to 
work  himself  when  reque^^ted  so  to  do.  The 
report  sets  forth  that  these  reasons  were 
strongly  supported  by  the  evidence  of  the 
keeper  of  the  asylum,  by  a  former  keeper, 
and  a  former  overseer  of  the  poor,  and  were 
not  materially  denied  by  Crandall  himself. 
The  report  further  sctH  forth  that  in  r^^ard 
to  the  physical  condition  iif  aaid  Crandall 
the  evidence  was  inharmonious  and  confliet- 
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IkJxir,  uid  mt.j  ba  fairf;  cloesed  a«  a  'poor 
uid  indigent  person /  (3)  that  his  Temoval 
from  Bud  Soutii  Kinsstowii  Asylum  wf 
partiallj  justified  bj  his  own  miscondui 
while  an  inmatB  thereof,  although  it  may  be 
well  questioned  whether  it  is  not  a  case  for 
proper  discipline  rather  than  removal;  {4) 
that,  the  overseer  of  the  poor  of  South 
Kingstown  haviiiK  neglected  and  refused  for 
more  than  five  days  to  provide  for  said 
Crandall  after  having  received  notice  as 
aforesaid  from  the  overseer  of  the  poor  oj 
the  town  of  Charlestown,  the  commissioners 
consider  that  there  was  neglect  on  the  part 
ot  the  town  of  South  Kingstown  to  suitably 
eare  for  said  Crandall,  and  that  said  com- 
plsint  is  well  founded."  Appended  to  this 
report  is  a  list  of  the  fees  aoil  costs  incurred 
b;  the  plainiiCF  in  connection  with  the  trial, 
amounting  to  the  sum  of  $3.60,  and  also 
commissioners'  fees  of  $30  «Bch,  making 
too  in  all,  tor  their  services  and  expensee. 
Upon  the  filing  of  the  report  the  plaintifiT 
moved  that  an  order  be  entered  requiring 
Uke  defendant  town  to  forthwith  provide 
suitable  accommodations  and  care  for  said 
Crandall,  as  provided  in  |  EO  of  said  stat- 
ute: and  the  defendant  moved  to  quash  and 
dismiss  the  entire  proceeding  because  the 
•tatule  under  which  it  was  brought  is  un- 
constitutional, in  this:  (I)  That  it  is  in 
-violation  of  the  constitutional  right  of  trial 
by  jury;  (2)  because  it  deprives  the  defend- 
ant of  its  property  without  due  process  of 
ia,ye;  (3)  because  under  said  statute  the 
cranmission  appointed  in  said  case  exereiHed 

i'udicial  functions,  were  sole  judge  of  both 
aw  and  fact,  their  conclusion  being  final, 
and  that  this  is  in  contravention  of  art.  10, 
I  1,  of  the  Constitution.  Said  motions  were 
duly  certified  to  this  division,  and  are  now 
before  us  for  decision. 

Whether  the  statute  in  question  is  Id  vio- 
lation of  the  right  of  trial  by  jury,  we  do 
not  deem  it  necessary  to  decide,  although 
it  is  pertinent  to  remark  that  various  quee- 
tions  relating  to  the  settlement  of  paupers 
and  the  liability  of  towns  for  their  support 


w«  are  of  the  opinion  that  the  statute  is 
dearly  nnconstitutional  because  it  deprives 
the  defendant  of  its  property  without  due 
process  of  law,  there  is  nn  occasion  for  us  to 
eonsidar  any  of  the  other  constitutional 
questions  presented  by  the  record.  "Due 
process  of  lew,"  or  "the  law  of  the  land," 
which  terms  are  practically  synonymous, 
means  law  in  its  regular  course  of  adminis- 
tration through  courts  of  justice.  As  re- 
cently said  by  this  court  In  Cnrr  v.  Broian, 
to  B.  I.  218,  38  L.  B.  A.  295,  38  Atl.  10,  It 
means  "a  course  of  legal  pmccedinfxs  accord- 
ing to  those  rules  and  principles  which  have 
be<«i  established  in  our  systems  of  juris- 
prudence for  the  protection  and  enforcement 
of  private  rights,''  See  also  Burke  v.  i!t. 
O&anfes'  8av.  Bank,  12  R.  I.  Slfl;  Reynolds 
▼.  RandaU.  12  R.  I.  525,  626;  Grflflne  v. 
Briggt,  1  Curt.  C.  C.  311,  Fed.  Cas.  No.  S,- 
764;  Wyn«hamer  v.  People,  2  Park.  Grim, 
f  3  L.  R.  A. 


Hep.  421.  Under  those  rules  there  must  be 
a  court  of  competent  jurisdiction  to  paM 
upon  the  subject-matter  of  the  suit  or  pro- 
ceeding. Pmnover  v.  Nejf,  QS  U.  S.  714,  24 
L.  ed.  566,  Ana,  except  in  matters  of  taxa- 
tion, there  must  be  a  judicial  trial,  in  whi<A 
those  rights  shall  he  adjudicated.  Btate  v. 
Beiicick,  13  K.  I.  213,  43  Am.  Rep.  26,  Ap- 
plying tjioee  rules  to  the  proceeding  pro- 
vided for  by  this  statute,  we  find  at  once 
that  it  does  not  meet  the  requirements  there- 
of. In  the  first  place,  the  ccnnmission  cre- 
ated by  I  10,  although  it  exercises  some  of 
the  functions  of  a  court,  is  not  a  court,  for 
several  reasons,  tne. .'  (1)  Its  memberH  are 
not  required  to  take  an  oath;  (2)  it  does  not 
appear  to  be  authorized  to  administer  oatha 
to  the  witnesses  who  shalt  appear  before  it 
(see  R.  I.  Gen.  liws,  chap.  25,  H  9-11;  fls 
Investigating  Commiaaion,  16  R.  I.  752,  11 
Atl.  429}  ;  and  (3)  it  is  not  authorized  to 
render  any  judgment  in  the  proceedings  - 
brought  before  it.  Instead  of  rendering  any 
judgment  in  a  j^veo  case,  the  duty  ot  the 
commission  is  to  report  to  the  court  or  jus- 
tice which  appointed  it  whether  or  not  the 
complaint  is  well  founded,  and  when  this  is 
done  the  power  of  the  commission  is  ex- 
hausted. We  think  it  is  clear  tliat  a  com- 
mission with  such  limited  authority  cannot 
be  said  to  be  a  judicial  tribunal.  Indeed,  it 
lacks  every  essential  prerequisite  of  such  a 
body.  This  being  so  as  to  said  commission 
taken  by  Itself,  we  are  next  to  inquire 
whether  when  tsJcen  in  connection  with  the 
court  or  justice  to  which  it  makes  its  re- 
port, and  of  the  action  which  the  court  or 
justice  is  required  to  take  thereon,  it  can  be 
said  to  constjtute  a  judicial  tribunal.  We 
do  not  think  it  can;  for,  even  assuming  that 
the  court  or  justice  should  receive  the  re- 
port and  pass  the  order  provided  for  in  { 
20,  the  entire  proceeding  would  not  then  in- 
clude any  judidal  trial  or  finding!  for  it 
is  apparent  from  the  language  usM,  in  said 
section  that  said  court  or  justice  is  not 
called  upon  or  even  authorized  to  exercise 
any  judicial  function  whatever  in  the  prem- 
ises, but  simply  to  read  the  report,  and,  if 
it  appears  therefrom  that  the  pauper  in 
question  is  not  suitably  provided  for,  to 
make  the  order  referred  to.  In  other  words, 
the  court  renders  no  judgment  in  the  cose, 
but  merely  performs  the  ministerial  func- 
tion of  reading  the  report  and  ascertaining 
therefrom  whether  the  commissioners  find 
that  the  complaint  is  n'ell  founded  or  not. 
If  they  report  that  it  is,  the  court,  without 
any  further  proceeding,  and  without  the 
right  to  exercise  any  judicial  discretion  in 
the  matter,  is  bound  to  make  the  order 
called  for  by  said  }  20.  All  questions  of 
law  and  fact  which  may  arise  during  the 
hearing  before  the  commission  must  be  de- 
cided by  It  without  any  power  of  review  in 
any  other  tribunal,  and  this  notwithstand- 
ing it  lacks  all  of  the  easenUal  characteris- 
tics of  a  court.  Bee,  in  this  connection.  At- 
ty.  Oen.  V.  MeDimald,  3  Wis.  805;  Re  Kind- 
ling, 39  Wis.  68,  59.  To  call  such  a  proceed- 
ing "due  process  of  law"  would  be  to  violate 
all  the  fundamental  principles  upon  which 
our  judicial  system  la  based.    U.  tba  statute 
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had  given  to  Ihc  defendant  the  right  of  ex- 
ception to  the  rulings  and  flndinga  of  the 
commiBsion,  and  had  conferred  upon  the 
<!Ourt  or  justice  to  which  the  report  was 
made  the  power  to  review  tuch  rulings  and 
findings,  suhstantinlly  ax  provided  by  the 
statute  now  in  force  relating  la  the  rulings 
of  district  courts  (R.  1.  Gen.  Laws,  ohap. 
250,  g  12),  we  will  not  say  that  it  might  not 
have  been  enforceahle;  for  then  the  proceed- 
ing would  have  been  under  the  control  of  a 
legally  constituted  tribunal,  and  the  order 
provided  for  by  g  20  would  not  be  made  un- 
til the  constitutional  rightu  of  the  defend- 
ant to  a  judicial  trial  had  been  iu  Bome  way 
BMUred  to  it.  But  no  luch  right  it  given. 
BJid  the  result  is  that  the  flnaing  of  the 
eommisBion,  both  as  to  law  and  fact,  i» 
flnaJ.  The  commisgion  reports,  and  the 
court  "Bhall  pass  an  order/'  In  this  con- 
nection we  deem  It  pertinent  to  My  that  for 
the  general  assembly  to  direct  thiB  court,  or 
■ny  justice  thereof,  to  confirm  the  report  of 
any  commission  or  Iribunal  without  first 
examining  it  and  determining  whether  its 
findings  are  right  or  wrong,  or  whether  the 
proceed  in  29  taken  by  the  commibsion  or 
iribunal   in  connection  therewith  are   le^^l 

ranted  exerdse  of  lejfislative  authority. 
One  of  the  very  first  principles  underlying 
all  judicial  proceedings  is  that  the  court, 
in  rendering  its  judgment  or  making  its  or- 
der, la  to  do  so  upon  the  law  and  the  evi- 
dence presented,  and  that  it  is  not  bound  to 
adopt  the  conclusions  of  any  commission  or 
inferior  tribunal  made  in  the  case,  unless 
upon  examination  it  shall  find  that  such  con- 
clusions are  in  accordance  with  the  law  and 
the  evidence:. 

It  is  to  be  observed  in  the  case  at  liar  that 
at  least  three  vital  questions  must  Ire  ad- 
judicated by  the  commission,  in  support  of 
the  complaint  made,  before  it  can  find 
against  the  defendant.  These  questions  are; 
( 1 )  Is  the  person  concerning  whom  the 
complaint  is  made  a  paupert  (2)  Has  he 
a  lefral  settlement  in  the  town  sought  to  be 
charp^I  And  13)  has  the  defendant  town 
failed  in  the  dipcharge  of  its  duty  to  suilably 
care  for  him!  The  decision  of  these  ques- 
tions may  involve  questions  of  law  as  well 
as  of  fact,  and  they  are  clearly  such  as  call 
for  a  triaj  before  some  tribunal  pos-es«ing 
ordinary  judicial  attribute*.  The  decision 
or  order  is  also  far  reaching  in  its  effect, 
for  under  J  23  of  the  statute  it  is  provided 
that  "every  town  neglecting  or  refusing  for 
the  space  of  ten  days  to  comply  with  any 
order  made  as  aforesaid,  shall  be  fined  not 
less  than  S,">0  nor  more  than  $300."  It  thus 
appears  that  the  failure  of  the  defendant 
town  to  comply  with  the  order  made  upon 
such  a  procewling  renderH  it  liable  to  indict- 
ment, and  to  be  fined  In  the  sum  of  $300, 
thereby  branding  It  as  a  criminal,  and  tak- 
ing ilit  property,  notwithstanding  it  never 
ha,"*  been  legally  adjudpred  to  have  committed 
any  offense.  See,  in  this  connection,  Blale 
V.  noil,  23  N.  H.  355,  Moreover,  in  a  pro. 
ceeiiinc  under  said  S  23,  it  may  well  be 
doubted  whether  the  order  made  upon  the 
report  of  the  commission  would  not  be  res 
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judicata,  and  hence  prevent  the  town  from 
interposing  an^  defense  to  an  indictmeot 
found  against  it  under  said  S  23. 

We  have  examined  tJie  statutes  of  most 
of  the  other  states  relating  to  paupers,  hni- 
ing  that  we  might  get  some  aasistance  in 
the  delcrmination  of  the  questions  presented 
from  the  decisions  of  other  courts  upon  simi- 
lar statutes,  but  we  have  been  unable  to 
find  any  statute  like  ours.  It  first  appeared 
in  the  revision  of  1857,  and  has  remained 
substantially  the  aame  as  tbere  found  in  the 
subsequent  revisions.  And,  so  far  as  we  are 
aware,  the  case  before  ua  is  the  first  and 
only  one  which  has  ever  been  brought  there- 
under. We  do  not  intend  by  what  we  have 
said  to  reflect  in  any  way  whatever  upon 
the  manner  in  which  the  commission  tried 
and  decided  the  queetiona  before  them.  It 
was  composed  of  men  who  were  well  fitted 
for  the  duties  devdved  upon  them  under 
the  statute,  and  we  have  no  doubt  that  those 
dutiee  were  intelligently  and  faithfully  dis- 
charged. But,  as  they  did  not  constitute  ■ 
judicial  tribunal,  their  finding  was  of  no 
avail;  and,  as  the  finding  was  practically 
final,  to  enforce  it  would  clearly  be  to  de- 

Srive  the  defendant  of  its  property  without 
ue  process  of  law. 
We  therefore  decide  that  «aid  ata(ttl«  if 
uncoRSfifutioRiiI  and  void,  and  that  the  pro- 
ceeding in  ijueation  be,  and  Ihe  came  i»  h«re- 
fiy,  quathed. 


Thomas  MURRAY,  Exr.,  etc. 
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A  poIleT-  contnlBinK  a  elans 

lueonteatable  utter  tivo  yeora  iron 
date  of  Issue  cannot  be  conteslMl  aflrr  that 
time,  even  for  false  and  fraudulent  answen 
In  rhe  application,  since  the  dauae  merely 
provides  ■  ihort  alatnle  of  limitations  wltblB 
the  limited  period  o(  which  the  fraud  mnn 


be  discovered.  If  ai 


all. 


(March  £6,  IflOl.) 

ON  DEMTIRRER  by  plaintifT  to  defend- 
ant's pleas  to  the  complaint  in  an  ac- 
tion brought  to  recover  the  amounts  alleged 
to  he  due  on  certain  life  insurance  policies. 
SuHtninfd. 

The  facts  are  stated  in  the  opinion. 

MessTt.  Hneh  J.  Carroll  and  XttIbk 
Champlla  for  plRintilT, 

ilfr.  Edward  B.  Baaaelt,  for  defendant: 

Fraud  vitiates  a1t  contracts. 

Courts  have,  in  some  cases,  given  their  aa- 


N'JTB,— Ab  to  incontefltablHij  of  life  Inror- 
ance  under  provisions  of  the  policy  or  of  a  stat- 
ute, see.  ta  thin  series.  Clement  r.  New  Tort  L. 
Inn,  Co.  (Teno.)  43  I..  B.  A,  247;  Psttereon  v, 
N'a'nral  Premium  Mut,  L,  Ins,  Co,  (Wl«,j  42  L, 
It,  A.  253:  MasBRcbusetts  Ben.  T.lfe  Asao.  v, 
ItnhlcnoD  «.b.)  42  L,  R.  A,  2B1.  and  note; 
Welch  T.  Union  Cent.  L.  Ins,  Co.  (Iowa)  50  L. 
R,  A.  774, 
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Mdkbay  v.  State  Mutval  Life  Anurahcb  Co. 


Ttt 


aent  to  a,  clauM  making  policies  Incontest- 
&blB,  OB  similar  in  effect  to  statutes  of  limi- 
tatitm  and  repose,  but  sucb  statutes  never 
begin  to  run  until  the  fraud  is  discovered. 

Ulemcnt  v.  Netc  York  L.  Ina.  Co.  101 
Tenn.  22,  42  L.  R.  A.  247,  46  S.  W.  561. 

Making  insurance  policies  aa  exception 
permita  the  stipulations  of  the  parties  to 
bind  a  court  into  a  helpless  compliance  with 
th«  terms  of  the  agreement,  however  gross 
the  fraud. 

Even  if  a  contract  of  life  insurance  ei- 

eesslf  provided  for  pafment,  if  the  assured 
sound  mind  took  his  own  life  such  a  con- 
tract would  be  gainst  public  policy. 

Bitter  v.  Mutual  L.  In:  Co.  169  U.  S. 
139,  42  L.  ed.  693,  18  Sup.  Ct.  Rep.  300; 
Holland  V.  Supreme  Council,  0.  of  0.  F.  64 
N.  J.  L.  490,  25  Atl.  MT. 

TilUiigb»«t,  J.,  delivered  the  (pinion  of 


the  c 

This  action    is    brought    to    recover    the 

amounts  clnimed  to  be  due  on  two  life  in- 
surance policies  issued  on  the  same  date. 
The  ptaintttT  sets  up  in  his  declaration  that 
t^e  policies  were,  hj  their  temis,  incontest- 
able after  two  years  from  the  data  of  their 
issue,  and  that  more  than  two  years  had 
«lapsed  between  the  date  of  their  issue  and 
the  death  of  the  insured.  The  defendant  has 
filed  several  pleas  in  bar  to  the  effect  that 
certain  false  and  fraudulent  answers  were 
made  by  the  insured  in  the  applications. 
The  plaintiff  has  demurred  to  these  pleas, 
ftnd  the  case  is  before  us  on  that  demurrer. 
The  "incontestable"  clause  in  each  of  the 
policies  reads  aa  follows:  "This  policy 
■hall  be  incontestable  after  two  years  from 
the  date  of  its  issue,  provided  the  premiuma 
*re  paid  as  agreed,"  The  only  question 
raised  bj  the  demurrer  is  whether  the  de- 
fendant can  be  permitted  to  set  up  the  de- 
fense which  it  has  interposed.  Counsel  for 
defendant  insists  that  it  can,  on  the  broad 
and  familiar  ground  that  fraud  vitiates  lUl 
contracts;  and  that  courts  will  always  re- 
fuse to  lend  their  aid  in  enforcing  contracts 
tainted  with  fraud  no  matter  what  the 
agreements  or  stipulations  of  the  parties 
may  be.  Aa  to  the  correctnefls  of  the  gen- 
eral proposition  of  law  that  fraud  Tltiates 
all  contracts,  there  can  be  no  doubt.  "But, 
while  fraud  is  obnoxious,  and  should  be  held 
to  vitiate  all  contracts  tainted  thereby, 
courts  should  exercise  care  that  fraud  and 
■mpositioD  should  not  he  successful  in  an- 
nulling B  contract  which  provides,  in  ef- 
fect, that,  if  cause  be  not  found  and  charged 
within  a  reasonable  and  speciHc  time,  es- 
tablishing the  invalidity  thereof,  it  should 
thereafter  be  treated  as  valid."  The  stipu- 
lation in  the  contract  sued  on  is  that  "this 
policy  shall  be  incontestable  after  two  years 
from  the  date  of  its  issue,  provided  the  pre- 
miums are  paid  as  agreed."  This  is  not 
an  abaolute  stipulation  to  waive  all  de- 
fenses and  to  condone  fraud.  "On  the  con- 
trary," as  said  by  the  court  in  Wright  v. 
IfuttMil  Ben.  Life  Asio.  118  N.  Y.  237,  6  L, 
R.  A.  731,  23  N.  E.  180,  "it  recognizea  fraud 
and  all  other  defenses,  but  it  provides  am- 
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pis  time  and  opportunity  within  which  th^ 
may  be,  but  beyond  which  they  may  not  be, 
established.  It  is  in  the  nature  of,  and 
serves  a  similar  purpose  as,  statutes  of  lim- 
itations and  repose,  the  wisdom  of  which  is 
apparent  to  all  reasonable  minds."  That 
the  parties  to  a  contrsct  may  stipulate  for 
a  shorter  period  of  limitation  than  that  pro- 
vided by  law  as  to  all  matters  which  might, 
in  the  absence  of  such  stipulation,  be  set 
up  in  avoidance  of  the  contract,  would  seem 
to  be  entirely  reasonable;  and  such  is  the 
well-settled  rule  of  law.  Such  an  s^ree- 
ment  is  neither  expressly  nor  impliedly  pro- 
hibited by  our  statutes  of  limitations,  and 
is  consistent  with  the  policy  upon  which 
statutes  of  limitations  are  founded.  Wilk- 
inson V.  Firtt  Nai.  F.  Ine.  Co.  72  N.  Y.  499, 
28  Am.  Rep.  166.  The  practical,  and  evi- 
dently the  intended,  effect  of  the  stipula^ 
tion  in  ijuestion,  was  to  create  a  short  stat- 
ute of  limitations  in  favor  of  the  insured, 
within  which  limited  period  the  insurer 
must,  if  ever,  test  the  validity  of  the  piriicy. 
It  has  repeatedly  been  held  that  an  agree- 
ment limiting  the  time  within  which  an  ac- 
tion may  be  brought  upon  a  policy  of  insur- 
ance is  not  against  public  policy,  and  may 
I  be  enforced,  though  less  than  the  usual  time 
imposed  by  law  has  been  fixed.  2  May, 
Ins.  4th  ed.  J  478,  and  cases  cited  in  note; 
11  Am.  &  Eng.  Enc.  Law,  pp.  349,  360. 
And,  as  said  by  the  court  in  Clement  v.  Jlete 
York  L.  Ins.  Co.  101  Tenn.  28,  42  L.  R.  A. 
247,  4fl  S.  W.  SQl,  "if  this  be  so,  it  is  diffi- 
cult to  see  why  a  similar  limitation  upon 
the  right  of  the  insurer  to  contest  should 
be  against  public  policy,  and  why  it  ahould 
not  be  enforced  by  the  courts."  That  the 
company  holds  out  the  special  provision  in 
question  as  an  inducement  to  people  to  in- 
sure, and  also  that  it  is  very  effectual  in 
accomplishing  that  object,  no  one  can,  tot 
a  moment,  doubt.  It  clearly  gives  everyone 
to  understand  that,  no  matter  what  mis- 
takes may  be  made  in  the  anawers  to  the 
numerous  questions  propounded  in  the  ap- 
plication, which  answers  are  declared  there- 
in to  be  warranties,  no  advantage  can  be 
taken  thereof  by  the  company  after  the  ex- 
piration of  the  time  limited  in  the  agree- 
ment; that  his  rights  under  the  policy  and 
the  rights  of  those  in  whose  favor  it  is 
drawn  will  then  become  absolute;  and  that 
the  beneliciary,  after  the  death  of  the  in- 
sured, and  perhaps  long  after  the  death  of 
all  thoee  who  knew  the  facU  relating  to  the 
transaction,  will  not  be  forced  into  a  law- 
suit to  determine  whether  the  policy  ever 
had  any  legal  force  or  validity.  The  inser- 
tion of  said  clause  in  the  policy  of  the  com- 
psny  is  virtually  saying  to  the  insured: 
"We  will  take  two  years  in  which  to  ascer- 
tain whether  your  representations  are  false 
or  not,  and  whether  you  have  been  guilty 
of  any  fraud  in  obtaining  the  policy;  and 
if,  within  that  period,  we  cannot  detet^  any 
such  falsity  or  fraud,  we  will  obligate  our- 
selves to  make  no  further  inquiry,  and  to 
make  no  defense  on  account  of  them."  To 
hold  the  company  hound  by  such  an  under- 
taking is  not  to  violate  any  rule  of  publio 
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policy,  but  is  aimply  to  compel  it  to  tulfll  its 

Slain  tnd  delibera^j  aaauined  obligation. 
1  JUat»acfiu»etta  Ben,  lAfe  A*»o.  v.  Robin- 
ton,  104  Ga.  2SS,  42  L.  R.  A.  2S1,  30  S.  E. 
91S,  the  lair  is  very  eatisfactorily  atated  in 
the  following  language:  "Where  parties 
enter  into  a  contract  which  irom  its  nature 
affords  an  opportunity  to  one  party  to  per- 
petrate a  fraud  upon  auoUier,  and  it  Is  stip- 
ulated therein  that  the  party  who  is  liable 
to  be  defrauded  shall  have  a  specifled  time 
in  which  to  make  inquiry  as  to  the  acta 
and  conduct  <A  the  other  party,  he  is  on  no- 
tice, by  the  very  terms  of  the  contract  itself, 
that  fraud  may  be  involved  in  it,  and  the 
duty  is  upon  him  to  commence  at  oaee  an 
investigation  into  the  acts,  conduct,  and  r«>- 
reeentations  of  the  other  party;  and  if  t^e 
time  fixed  is  such  that  the  information 
which  would  show  that  the  fraud  had  been 
perpetrated  could  have  been,  by  the  exer- 
cise of  ordinary  diligence,  obtained,  then 
the  parties  are  bound  by  their  contract  as 
to  time,  and  after  the  lapse  of  that  time 
fraud  is  no  longer  a  defense.  Thia  does  not 
violate  in  any  way  the  well-settled  prind- 
pte  that  fraud  is  to  be  abhorred,  vitiates 
everyUiing  it  touchea,  and  the  person  guilty 
of  it  is  not  to  be  countenanced  in  any  way 
hy  the  courts.  While  all  this  is  true,  it  is 
equally  well  settled  that  a  contract  which 
has  for  its  foundation  a  wilful  fraud  may 
become  vitalized  and  enforceable  by  the  neg- 
ligence of  the  party  who  waa  the  victim  of 
the  fraud."  An  examination  of  the  report- 
ed  cases  bearing  upon  tbe  question  at  issue, 
from  that  of  Wood  v,  Dwarris,  11  Eich. 
493,  decided  in  18A6,  which  appears  to  be 
the  earliest  one,  down  to  the  present  time, 
shows  that  there  is  a  practical  unanimity 
erf  opinion  in  the  courts  in  support  of  the 
position  taken  by  the  plaintiff  in  this  case; 
and,  as  the  law  as  declared  in  said  cases 
meets  with  our  entire  approval,  there  is  no 
occasion  for  a  further  discussion  of  the 
question  involved.  Ree  Wright  v.  IfuluoJ 
Btn.  Life  Ateo.  43  Hun,  61 ;  Patterson  v. 
natural  Premium  Mu(.  L.  Int.  Co.  100  Wis. 
118,  42  L.  E.  A.  253,  75  N.  W.  890;  Clement 
V.  New  York  L.  In».  Co.  101  Tenn.  22,  42  L. 
R.  A.  247,  48  8,  W.  681 ;  Kline  v.  National 
Sen.  At«o.  Ill  Ind.  462,  11  N.  E.  620;  Mo- 


reok  r.  livtual  AeMme  Fund  Life  Atto.  tS 
Hinn.  39,  64  N.  W.  68.  lie  casM  of  HoU 
land  T.  S«premf  Covtioil,  0.  of  C.  F.  64  N. 
J.  L.  490,  2S  Atl.  307,  and  Rilter  v.  Uatual 
L.  Ins.  Co.  189  U.  S.  139,  42  L.  ed.  693,  IS 
Sup.  Ct.  Rep.  300,  relied  on  by  defendant's 
counsel,  were  decided  on  facts  so  materially 
different  from  those  which  are  preeentad  in 
the  caae  before  us,  that  they  do  not  have 
much  bearing  thereon.  In  tlie  former  eaae 
the  court  found  that  the  agreement  undv 
which  it  was  claimed  that  the  defendant 
was  precluded  from  setting  up  the  defense 
of  fraud  was  not  suOideatly  clear  and  un- 
ambiguous to  warrant  the  finding  eonUnded 
for  by  plaintiff,  and  henc«  the  court  was  not 
called  upon  to  decide  as  to  the  tffeot  of  such 
a  clause  as  is  presented  in  the  case  at  bar, 
which  is  plain  and  unambiguous,  and  clear- 
ly means,  and  woe  undoubtedly  intended  to 
mean,  that  no  defense  whatever  should  be 
interposed  by  the  company  after  two  years, 
the  premiums  being  paid  according  to  con- 
tract during  that  time.  In  the  latter  case 
the  court  held  that  the  suicide  of  the  in- 
sured while  in  his  sound  mind  avoided  the- 
policy,  notwithstanding  the  stipulation 
therein  that  "aft«r  two  years  from  the  dat« 
of  the  policy  the  only  conditions  that  should 
be  binding  on  the  holder  of  the  policy  wwe 
that  "he  shall  pay  the  premiums  at  the  time 
and  place  and  in  the  manner  stipulated  in 
the  policy,  and  that  the  requirementa  of  tbe 
company  as  to  age  and  military  or  aavaJ 
service  in  time  of  war  shall  be  observed;' 
that  in  all  other  respects,  if  the  |>alicy  ma- 
tured after  the  expiration  of  two  years,  the 
payment  of  tbe  sum  insured  should  not  be 
disputed;  and  that  the  party  wbose  life  was 
insured  should  always  wear  a  suitable 
truss."  The  court  said:  "These  provi- 
sions of  the  contract  tend  to  ^ow  that  tlte 
death  referred  to  in  the  polity  was  a  death 
occurring  in  the  ordinary  course  of  the  life 
of  tbe  assured,  and  not  by  his  own  violent 
act,  designed  to  brinx  about  that  ev^it.''" 
What  the  effect  of  Oie  suicide  of  the  in- 
sured would  he  on  a  policy  like  those  here 
involved,  we  are  not  called  upon  to  decide. 

Demurrer  tuttaiaed,   and  ease  remanded 
for  trial  on  the  merit*. 


IDAnO  SUPREME  COURT. 


Enoch  JOHNSON  «t   tU.,  Betptt.. 

OREGON  SHORT  LINE  RAIUtOAD  COM- 
PANY, Appt. 

( Idaho ) 

•1.    Tke  aomm«B-law  rale  that  >  n>»B 

•Headnotea  by  Quaxlbb,  J. 

Nori. — As  to  constltatlooallty  of  statute  Im-    i 
poBlDE  absolute  llBbilltj  on  railroad  company  for 
klllluK  toci  on  track,  see  note  to  Mattbews  v. 
St.  Irfiiils  &  B.  F.  R.  Co.  (Uo.)  26  L.  S.  A.  161 : 
and    BlrmlDKham    Ulneral    R.    Co.    v.    Parsons    i 
<Ala.t  31  L.  B.  A.  2SS.  i 

For  earlier  cases  In  this  serlea  as  to  llabllltr  '■ 
at  railroad  companj  for  Injuries  to  animals  on  > 
63  L.  R.  A. 


kls  owm  doDHiKie  animal* 
bas  never  obtained  In 
this  state. 
2.  The  BlBtutc  rcqalrlna:  railroad  eon- 
paMlea  to  feaoe  their  rigbt  of  way  where 
the  same  Is  contlgnoas  to  private  property  la 
a  police  r^ulatlon  adopted  to  protect  bnmaa 
lite  and  property  for  tbe  l»epetlt  ot  (be  general 

track  becRUie  of  lack  ot  sufflclent  fence,  see  St. 

LonlB,  T.  M.  &  B.  R.  Co.  v.  Ferguson   (Ark.)  18 

-    ^    A.  110  :  Moses  v.  Soutbern  I',  R.  Co.  (Or.) 

;.  A.  135.  and  nofe;  OillBKber  v.  New  York 

S.  R.  Co.  iConn.)  G  L.  R.  A.  T3T,  and  nott: 

:  Norfolk  *  W.  B.  Co.  (W.  Ta.)  U 


i.  4ia. 
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poblle.  and  not  for  th*  sole  beaeflC  of  adjoin- 
Idk  or  contlgnona  laudavnera. 

S.  A  houeate>«  eairy,  Kfter  It  li  en- 
trred,  la  prlTBte  propertrT  wltbLn  the 
DieBnlng  of  tbfl  itBtute  requIrluK  nJlroad  com- 
panlea  to  fence  Cbelr  track  wbea  tbelT  rlsbt 
of  wBj  "pasBM  throagb  or  along,  or  abnta 
npDD,  or  Is  coDtlguoui  to,  prirate  property." 

4.  In  KB  Kctton  to  rcGOTer  da.iBKV"  for 
homes  Icllled  by  ■  rallroKd  company ^ 
It  WHS  dearlj  abown  tbat.  If  the  railway  com- 
pHQT  bad  fenced  Its  track  aa  required  b;  the 
atatutea.  plalotllTa'  horse*  wonld  not  bare 
wandered  apon  tbe  railroad  track  and  t>eMi 
Injured,  ifeld,  tbat  a  lerdlct  for  plalnClfle 
waa  proper,  and  ihould  not  b«  dietnrbed. 

(DeceB^w  S,  1800.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bannock  Coun- 
ty in  favor  of  plaintifTa  in  an  action  brought 
to  recover  the  value  of  certain  horses  al- 
leged to  have  been  wrongfully  killed  by  de- 
fendant't  train.    Affirm^. 

The  facts  are  stated  in  the  opinion. 

Me»tr».  V.  X-  WiUluna  and  F.  8.  Dtot- 
rleli,  for  appellant : 

None  of  Uie  land  in  quesUMi  bad  passed 
to  pat^it,  or  even  to  finaJ  proof,  and  the 
oourt  properly  instructed  the  jury  that 
auch  land  is  not  "private  property," 

jShtffcr  V.  United  Stateg,  16»  U.  S.  4B1, 
40  L-  ed.  231,  16  Bup.  Ct.  Rep.  S4;  Kneen 
,r.  Balin  (Idaho)   SO  Pac.  14. 

The  railroad  fence  was  intended,  not  <Hily 
to  keep  stock  out,  but  to  fence  the  land — 
the  ranch — in.  It  was  to  incloae  the  ranch 
•o  tliat  stock  nould  neither  wander  from 
it  to  the  railroad,  nor  wander  from  the 
railroad  to  the  ranch.  It  is  a  division, — 
•  line  fence, — with  the  whole  burden  upon 
the  railroad. 

Bnright  v.  Ban  Franciico  i  8.  J,  R.  Co. 
33  Col.  230;  ^ocfbson  v.  Ralland  <£  B.  R. 
Co.  25  Vt.  150,  60  Am.  Dec  246;  Berry 
V.  Bt.  Louie.  8.  d  L.  R.  R.  Co.  Sfi  Uo.  172. 

Jfe««ra.  Wlmtera  *  Gvheea,  for  r»- 
spondentH : 

The  railroad  compajiy  has  no  standing 
whatever  in  its  contention  as  to  what  e<Hi- 
stitutes  private  property. 

The  term  "property,"  as  applied  to  lands, 
comprehends  every  species  of  title,  inchoate 
or  complete.  It  is  supposed  to  embrace 
those  rights  which  lie  in  contract, — tboae 
which  are  executory,  as  well  aa  those  which 
are  executed. 

King  T.  Qots,  70  Cai.  236,  11  Pae.  660; 
Boalard  r.  United  Btatet,  A  Pet.  611,  7  L, 
ed.  938. 

A  statute  of  a  state  imposing  a  duty  on 
»  railroad  company  to  fence  its  track  is  an 
exercise  of  the  police  power,  and  is  for  the 
benefit  of  the  public,  and  not  the  adjoining 
landowner  only. 

3  EllioU,  Railroads,  !  1182. 

It  is  tbe  railroad  company  that  is  under 
obligation  to  fence  its  track,  and  not  the 
adjoining  landowner;  and  if  the  compajiy 
makes  an  agreement  with  the  adjoining 
landowner  to  erect  a  fence,  and  the  land- 
owner fails  to  io  erect  it,  the  company  is 
OS  L.  B.  A. 


liable  to  third  parties  for  any  damafea  i» 
suiting  frnn  such  failure. 

Id.  a   llSS-1188,  tlflO. 

Where  the  animals  are  wrongfully  on  the 
adjoining  premises  from  which  they  escaped 
to  the  company's  track,  the  company  is  lia- 
ble. 

Id.  9  1190;  Miatouri  P.  R.  Co.  v.  Roada, 
33  Kan.  640,  7  Pac.  213;  Patrie  v.  Oregon 
Bhort-Line  R.  Co.  (Idaho)  66  Pac.  82; 
3timpaon  v.  Union  P.  R.  Co.  9  Utah,  123, 
33  Pac.  369. 


Qv»Tlea,  J.,  delivered  the  opinion  of  the 

Thiii  action  was  brought  by  the  respond- 
ents to  recover  from  the  appellant  the  valu» 
of  seven  head  of  horses  which  the  appel- 
lant's train  of  cars  ran  over,  mangled,  and 
killed.  The  case  waa  tried  to  a  jury,  which 
found  a  general  verdict  in  tt-Tor  of  the 
plaintiffs  for  damages  in  tbe  sum  of  $340. 
The  juiy  also  found  the  fcdlowing  special 
verdict: 

We,  the  jury  in  tbe  ahove-eotitled  oanse, 
find  as  follows  upon  the  special  questioiia 
submitted   to  us: 

Q.  1.  Did  the  horses  in  quution  com* 
upon  defmdant's  track  or  right  of  way,  laat 
before  they  were  struck,  from  government 
land,  or  from  lajid,  entry,  or  claim  of  sam» 
private  person? 

A.  1.  Private  or  entered  land. 

Q.  2,  If  you  answer  that  the  horsee  last 


peraon,  state  the  name  of  such  person. 

A.  2.  Gibson. 

Q.  3.  From  which  side  of  defendant's 
right  of  way  did  the  horses  laat  come  upon 
the  track   before  being  killed! 

A.  3.  Northeast. 

Q.  4.  About  where  (describe  where)  the 
horses   last  came   upon   defendant's   track  T 

A.  i.  Gibson,  and  fallowed  track  to  place 
of  killing. 

Q.  G.  Were  any  of  defendant's  trainmen 
nef^ligent  or  careless  in  handling  or  man- 
aging the  train  in  questioni 

A.  B.  No   negligence. 

Q.  G.  If  yoii  answer  number  6  "Yes," 
state  which  one  of  said  trainmen. 

A.  6.  . 

Q.  7.  If  you  answer  number  6  "Yes,"  state 
in  what  respect  or  how  such  trainmen  wm« 
careless  or  negligGnt. 

A.  7.  . 

J.  B.  Hicks,  F<senian. 

Appellant  specifies  three  errors,  to  wit: 
( I )   "The  action  of  the  court  in  overruling 

its  demurrer;"  (2)  "the  action  of  the  court 
in  denying  its  motion  to  strike;"  (3)  "the 
action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial."  The  first  para- 
graph of  the  complaint  alleges  the  corporate 
capacity  of  the  appellant.  The  second  par- 
agraph is  as  follows:  "That  at  all  the 
times  when,  and  at  all  the  points  where, 
the  acts  of  negligence  and  damage  herein- 
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After  set  out  and  conipUined  of  were  com- 
mitted and  occurred,  the  track,  right  of 
way,  and  property  of  the  defeadaat  com- 
pany pa»Ncs  and  then  passed  through  and 
along  and  abutted  upon  ajid  waa  contigu- 
ous to  private  property,  BUch  that  the  de- 
fendant company  t^en  was  and  is  required 
by  law  to  make  and  maintain  a  ^ood  and 
sufficient  fence  on  both  sidea  of  ita  track 
and  property,  but  that  Kajd  defendant  baa  at 
all  tames  failed,  n^lected,  and  refused  to 
make  or  maintain  a  good  or  any  fence  on 
both  or  either  side  of  it«  said  track,  prop- 
erty, or  right  of  nay,  where  the  same  passes 
and  passed  through  said  private  property, 
except  for  a  very  short  distance  on  the  north 
side  of  its  said  track;  that  said  defendant 
company  never  paid  1^  the  owners  of  said 
itLaa,  or  to  anyone,  any  price  or  reward  for, 
or  cost  of,  making  or  maintaining  any  such, 
or  any  fence ;  that  the  plaintiff  Enoch  John- 
son then  and  there  was,  and  now  is,  the 
owner  of,  and  in  tha  actual  possession  of, 
the  north  one  half  of  the  north  one  half 
of  section  3  in  townehip  9  south,  of  range 
40  east  of  Boise  meridian,  in  said  Bannock 
county,  the  same  being  a  part  of  the  said 
private  land<i  through  which  the  said  track, 
property,  and  right  of  way  of  said  defend- 
ant company  passes  and  did  pass  aa  afore- 
said, and  the  horses  of  plaintilTs  bereinaiter 
more  particularly  described,  were  at  the 
time,  as  hereinafter  mentioned,  grazing 
upon  said  land  of  said  plaintiff  Enoch  John- 
son by  his  consent  and  permission."  The 
third   paragraph    of    the    complaint,   after 

tiarticularly  describing  said  horses  and  si- 
eging their  value,  then  avers:  "And  which 
horses,  and  each  of  them,  casually,  on  said 
date,  and  without  any  fault  of  the  plain- 
tiffs, or  either  of  them,  but  by  reason  of  the 
failure,  neglect,  and  refusal  of  the  defend- 
ant compnny  to  securely  fence  the  said 
track  and  property  as  required  by  law,  as 
hereinbefore  set  out,  strayed  in  and  upon 
the  track  and  grounds  occupied  by  the  rail- 
road of  said  defendant  company,  at  a  point 
near  the  center  of  the  north  half  of  section 
3  in  township  9  south,  of  range  40  east  of 
llois6  meridian,  in  said  Bannock  county, 
and  where  the  said  line  of  road  of  the  said 
defendant  company  passes  through  the  said 
lands  of  the  plaintiff  Enoch  Johnson."  The 
complaint  then  avers  that  the  defendant, 
through  its  servants  and  agents,  ran  its 
locomotives  and  cars  against  and  over  the 
said  horses,  and  there  destroyed  and  killed 
said  horsea.  to  the  damage  of  plaintiff  in 
the  sum  of  $416.  And  for  a  second  cause 
of  action  t)ie  plaintiffs,  aft«r  rdterating 
the  first  three  paragraphs  of  the  complaint, 
further  alleged  as  follows;  "That  the  line 
of  the  track  of  said  defendant  company  at 
the  said  point  where  the  said  horses  came 
upon  the  said  track  is  and  was  almost 
straight,  there  bring  no  curves  or  cuts  to 
obstruct  the  view  of  the  enginemen  and 
trainmen  for  several  miles  in  either  direc- 
tion, and  the  said  enginemen  and  trainmen 
could,  with  reasonable  diligence,  observe 
and  see  the  said  horses  a  sufficient  distance 
from  said  train  to  have  prevented  striking 
U  L.  R.  A. 


'  or  injuring  the  same,  but  the  said  agents 

and  servants  of  said  defendant  company  n^- 
ligently,  carelessly  and  recklessly  and  with- 
out any  reason  Uierefor,  so  bandied,  man- 
aged, and  ran  said  train,  cars,  and  loco- 
motives as  to  run  and  chase  tht  said  horses, 
and  each  of  them,  along  and  upon  said 
track  of  defendant  company  for  about  1 
mile,  and  ahead  of  said  train,  and  then  ran 
said  locomotives  and  cara  against,  upon, 
and  over  the  said  horses,  and  each  of  tbem, 
and  killed  and  destroyed  the  said  horses, 
and  each  of  them,  except  the  said  brown 
mare,  which  was  thereby  maimed  and 
bruised  so  as  to  abscdut«ly  ruin  the  said 
mare,  and  as  a  result  thereof  she  is  of  no 
value,  all  of  which  is  to  the  damage  of 
plaintiffs  in  the  sum  of  MIS." 

To  the  complaint  the  appellant  Aled  a  de- 
murrer upon  the  grounds  that  it  did  not 
state  a  cause  of  action;  that  neither  the 
first  nor  second  causes  of  action  stated  facta 
sufficient  to  constitute  a  cause  erf  action; 
that  paragraph  2  in  the  first  cause  of  actios 
is  ambiguous  and  uncertain,  in  that  it  do» 
not  clearly  show  whether  defendant's  right 
of  way  passed  through  or  abutted  upon  pri- 
vate property,  ta  that  it  was  the  du^  ot 
the  ddendant  to  fence  both  sides  M  its 
right  of  way  at  the  point  or  pmnts  in  ques- 
tion,— and  pointed  out  other  particulon  in 
which  it  claimed  that  said  ccnnplaint  was 
uncertain.  This  demurrer  was  overruled 
by  the  court,  and  this  action  of  the  court 
is  the  basis  of  appellaat's  first  assignment 
of  error.  Upon  this  point  it  is  argued  bj 
counsel  for  the  appellant,  with  much  force 
and  earnestnesa,  that  the  statutes  requir- 
ing railroad  companies  to  fence  their  right 
of  way  where  it  runs  through  or  abuts  upon 
private  properly  in  not  a  police  r^ulatioo, 
but  enacted  for  the  beneSt  soleJy  of  abut- 
ting landowners.  Counsel  tor  appellant  ar- 
gues with  much  seriousness  that  the  de- 
murrer should  have  been  sustained  because 
the  complaint  did  not  state  with  certainty, 
at  the  points  upon  the  appellant's  right  of 
way  in  Tjuention,  whether  the  abutting  lands 
were  owned  by  private  parlies  in  fee  simple^ 
or  whether  said  lands  were  public  lands 
in  the  posse9si<»i  of.  and  inclosed  by,  pri- 
vate individuals.  This  contention  of  coun- 
sel appears  to  us  to  be  purely  technical. 
But.  to  understand  the  grounds  of  this  eon- 
tenticoi,  we  must  keep  in  mind  the  provi- 
sions of  the  statute  relating  to  fencing  of 
rights  of  way  of  railroad  companies,  viz.,  I 
2679,  Rev.  Stat.,  which  is  as  followH,  to 
wit:  "Railroad  corporations  must  make 
and  maintain  a  good  and  sufficient  fence  on 
either  or  both  sidee  of  their  track  or  prop- 
erty, whenever  the  line  of  their  road  at 
any  time  passes  through  or  along,  or  abuts 
upon,  or  Is  contiguous  to,  private  property 
or  inclosed  land  in  the  actual  possession  of 
another.  Railroad  corporations  paying  to 
the  owner  of  the  land  through  or  along 
which  their  road  is  located,  an  agreed  price, 
for  making  and  maintaining  such  fence  or 
paying  the  cost  of  such  fence  with  the  awaid 
of  damages  allowed  for  the  right  of  way 
for  such  railroad  are  relieved  and  exonerat- 


IMW. 


JoHNSOH  V.  OBBaoN  Brobt  Lrai  £ 


747 


«d  froin  all  eUims  for  damages  ariaiiw 
■at  the  killing  or  maituing  any  animals  of 
persons  wlio  thus  fail  to  construct  and 
maintain  auch  fence;  and  the  owners  of 
•nch  animals  are  responaible  for  any  dam- 
ages or  loss  which  may  accrue  to  such  cor- 
poration from  such  animals  being  upon 
iheir  railroad  track,  resulting  from  the  non- 
construction  of  such  fence,  unless  it  is 
«honn  tJiat  such  loss  or  damage  occurred 
through  the  negligence  or  fault  of  the  cor- 
poration, its  officers,  agents,  or  employees." 
.we  trill  consider  the  first  and  third  assign- 
ments of  error  together,  as  both  raise  the 
quFBtion,  not  only  of  the  sufflcieocy  of  the 
«oniplaint,  but  as  well  that  of  the  special 
Terdict  and  the  a^freed  evidence  in  the  ease. 
We  think  the  averments  of  the  complaint, 
aa  well  as  the  special  verdict,  make  it  clear 
that  the  point  where  said  horses  strayed 
npon  appellant's  track  is  upon  private  prop- 
erty, within  the  meaning  and  intent  of  said 
statute.  It  is  equally  clear,  from  the  alle- 
gations of  said  complaint  and  from  said 
apecial  verdict,  that  at  said  point  the  ap- 
p«llBnt  had  not  fenced  its  right  of  way  as 
required  by  the  statute.  From  the  map 
made  by  the  engineer  of  the  appellant  com- 
pany, which  was  used  upon  the  trial,  and 
which  is  brought  here  by  appellant  by  the 
consent  of  respondents,  it  appears  that  said 
liorses  came  upon  appellant's  right  of  way 
At  a  point  marked  "11"  on  said  mu-p,  whicn 
is  upon  the  homestead  entry  of  James  A. 
OibsoD,  and  which  was  entered  October  22, 
1898;  that  from  this  point  said  horses  pro- 
ceeded along  the  right  of  way  of  the  ap- 
pellant aome  2  miles  or  more,  in  an  easter- 
ly direction,  near  a  cattle  guard,  where  they 
were  killcl.  It  is  argued  on  behalf  of  the 
appellant  that  private  property  does  not  in- 
clude a  homestead  entry  prior  to  patent. 
We  cannot  agree  with  this  contention.  The 
laws  of  this  state  recognise  such  entry  as 
private  property,  and  make  the  certiflcat« 
of  entry  primary  evidence  that  the  holder 
thereof  is  the  owner  of  the  lands  therein 
described.  See  Eev.  Stat,  i  5983.  The' 
words  "private  property"  in  S  2878,  Rev. 
Stat.,  quoted  above,  have  no  reference  to 
the  title  as  between  the  private  owner  and 
the  government  of  the  United  States,  but  re- 
late solely  to  the  railroad  corporation  and 
the  private  owner.  As  between  the  railroad 
company  and  the  homestead  entryman,  the 
latter,  after  entry,  is  the  owner,  and  the 
homestead   entry  is  privat«  property. 

Nor  con  we  agree  with  the  contention  of 
-the  appellant  that  said  statute  {Rev.  Stat. 
9  2B7B),  was  enacted  solely  for  the  protec- 
tion of  private  abutting  owners  of  lands. 
We  have  carefully  examined  the  authori- 
ties cited  upon  this  point  by  the  appellant, 
and  do  not  regard  them  as  establishing  the 
rule  contended  for.  It  is  true  that  the  su- 
preme court  of  California,  in  Enright  T. 
San  Francineo  d  8.  J.  R.  Co.  33  Cal.  230, 
«eems  to  hold  U>  this  rule.  But  the  other 
anthorities  cited  by  appellant,  U>  wit, 
Pierce,  Railroads,  344;  Redf.  Railways, 
373;  Eitrd  v.  ButUmd  d  B.  R.  Co.  25  Vt. 
116;  Tomb*  t.  BoehMter  A  8.  R.  Co.  IS 
A3L.R.  A. 


Barb.  683, — do  not  sustain  this  contention. 
Tlie  decision  in  Evrd  v.  Rutland  d  B.  R. 
Co.  26  Vt.  116,  is  baaed  largely  upon  the 
old  English  common-law  rule  that  every 
man  must  confine  hie  own  cattle  to  his  own 
land,^ — a  rule  that  has  never  obtained  in 
this  state.  These  authorities  hold  that 
where,  by  contract  with  the  railroad,  or  for 
other  reason,  it  has  Ijecome  the  duty  of  the 
abutting  or  contiguous  owner  to  fence,  as 
between  him  and  the  railroad,  his  neglect 
in  that  respect  does  not  relieve  the  railroad 
from  ita  duty  to  fence  when  required  by 
statute,  but  does  relieve  it  from  damages 
for  stock  of  such  abuttjng  owner  killed 
through  his  neglect  to  fence,  or  to  make  a 
sulTicient  fence.  Mr.  Pierce,  in  his  work  <»i 
Railroads  (one  of  the  authorities  cited  by 
counsel  for  appellant),  at  pages  414  and 
41S,  says:  "The  statute  may,  however,  be 
construed  to  be  a  general  police  regulati<», 
designed,  not  merely  for  the  benefit  ol  ad- 
joining owners,  but  for  the  protection  ot 
property  in  domestic  animals  generally,  and 
for  the  safety  of  passengers  who  would  be 
exposed  to  peril  of  collisions  with  cattle 
coming  upon  the  track.  When  the  statute 
is  deemed  to  be  of  this  character,  the  com- 
pany is  held  to  be  under  a  general  obliga- 
tion to  the  public,  and  not  under  a  limited 
obligation  to  adjoining  landowners;  and, 
when  in  default  for  not  complying  with  the 
statute,  it  is  liable  for  injuries  to  cattle 
unlawfully  on  the  adjoining  land,  and  com- 
ing therefrom  upon  its  track.  It  is  held 
chargeable  with  a  breach  of  public  duty, 
and  liable  to  all  persons  suffering  injury 
from  its  defaulL"  Mr.  Redfield  says:  "The 
building;,  of  fences  along  the  tine  of  a  rail- 
way track  is,  no  doubt,  in  regard  to  the  se- 
curity of  travel  thereon,  to  be  r^arded  as 
a  matter  of  police,  and  a  duty  which  the 
companies  cannot  shift  upon  others  by  con- 
tracts to  maintain  such  fences."  I  R^f. 
Railways,  494.  Mr.  Elliott,  in  his  work  OB 
Railroads,  vol.  3,  I  1182,  says:  "The  run- 
ning of  railway  trains  and  locomotives  is 
necessarily  attended  with  many  dangers. 
This  results  from  the  great  force  used,  the 
lar^e  bodies  placed  in  motion,  and  the  ra- 
pidity with  which  trains  are  run.  The  ob- 
ject of  a  railway  being  the  carrying  of  pas- 
sengers and  freight  from  place  to  place,  and 
as  the  performance  of  such  an  object  is  nec- 
essarily attended  with  many  dangers,  it  fol- 
lows that  every  practicable  safeguard 
ahould  be  u<ied  and  ei'eiy  precaution  taken 
to  prevent  injury  to  persons  or  property 
carried.  One  erf  the  sources  of  danger  to 
railway  trains  is  from  collisions  with  ani- 
mals on  the  track.  Such  danger  has  been 
recognized  by  nearly  all  our  state  legisla- 
tures, and  their  statutory  enactments  are 
for  the  purpose  of  reducing  this  danger  as 
much  as  possible.  Where  any  particular 
kind  of  property  is  inherently  dangerous, 
or  the  operation  of  certain  property  is  nec- 
essarily dangerous,  it  is  within  the  power 
of  the  state,  under  what  is  called  its  police 
ar,  to  prescribe  such  regulations  in  the 
of  such  property  as  will  render  conse- 
quent danger  small  as  passible.     Since  im- 
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of  lesBeninK  the  danger  in  running  traiuB, 
it  ia  held  tnat  tbe  en&ctment  of  sucb  fenc- 
ing statutes  is  a  valid  eiwcise  of  the  police 
power,  and  it  1b  upon  that  power  that  such 
statut«a  rest."  And  at  i  1190  of  tbe  same 
work  Mr.  Elliott  further  u-ys:  "Statutes 
requiring  railway  companlee  b 
maiotain  fences  along  their  rights  of  waj 
reet,  »a  we  have  heretofore  sem,  upon  the 
police  power  of  the  state.  The  exorcise  of 
the  police  power  of  the  state  bf  the  enact- 
ment of  police  reflations  is  for  the  benefit 
of  the  whole  public,  as  a  general  rule.  And, 
since  statutes  imposing  the  duty  to  fence 
upon  railway  companiee  rest  upon  the  po- 
lice power,  it  follows  that  they  are  for  the 
benefit  of  the  general  public,  and  to  this 
effect  is  the  almost  unanimous  weight  of 
judicial  authority.  Such  statutes  Are  not 
intended  merely  for  tbe  protection  of  the 
adjoining  landowners,  unless  it  clearly  and 
unmistakably  appears  from  the  language 
used  that  it  was  the  intention  of  the  legis- 
lature to  protect  only  such  ovrners.  Where 
the  animals  are  unlawfully  on  the  adjoin- 
ing premises,  from  which  th^  escape  to 
the  company's  track,  there  is  some  conflict 
in  the  authorities  as  to  whether  or  not,  the 
company  is  liable  to  the  owner  of  such  ani- 
mals. The  weight  of  authority  is  to  the 
effect  that  tbe  company  ma^  be  liable  in 
such  eases,  and  this  wc  believe  to  be  the 
correct  rule,  although  there  are  some  au- 
thorities which  hold  that  the  company  is 
not  liable.  Where  the  animals  are  on  the 
adjoining  premises  by  consent  of  the  owner 
of  such  premises,  there  is  no  question  as  to 
the  liability  of  the  company.  Under  the 
authorities,  we  do  not  feel  authorized  to 
h<dd  that  the  statute  requires  fencing  mere- 
ly tor  the  protection  of  adjoining  landown- 
ers. When  the  statute  was  enacted,  Idaho 
was  a  sparsely  settled  territory.  Large 
sections  were  unsettled,  with  practically  no 
cattle  or  stock  running  at  large.  The  leg- 
islature evidently  thought  it  would  be  too 
great  a  hardship  to  compel  railway  compa- 
nies to  fence  their  tracks  through  the  ter- 
ritory, and  only  required  it  in  the  settled 
portions,  where  horses  and  cattle  would  he 
found  in  large  numbers.  When  we  passed 
into  statehood  through  the  provisions  of 
the  Constitution,  we  continued  the  statute 
in  force.  We  cannot  conclude  that  the  leg- 
islature exercised  this  police  power,  which 
Is  so  necessary  for  the  protection  of  human 
life  and  private  property,  for  private  abut- 
ting or  contiguous  landowners  only,  but 
must  conclude  that  it  was  enacted  for  the 
good  of  the  general  public. 

We  think  that  it  sufficiently  appears  from 
the  cranplaint  in  this  action,  from  the  spe- 
cial verdict  of  the  jury,  and  from  the  agreed 
facts,  and  that  part  of  the  evidence  which 
is  in  the  record  before  us,  that  the  toss  sus- 
tained by  tbe  respondents  was  occasioned 
by  the  neglect  of  the  appellant  to  fence  itb 
track  at  points  where  it  is  required  by  t!ie 
statute  to  fence.  It  ie  true  that  the  evi- 
dence faila  to  diselooe  whether  the  land  at 
UL.  B.  A. 


the  particnlar  point  where  Ott  horsaa  wer* 
killed  was  private  property,  or  public  lands 
of  the  United  States.  Yet  it  clearly  ap- 
pears that  the  private  lands  of  the  respond- 
ent* jnntly,  by  their  own  fences  and  con- 
necting fence*  of  William  Banks  and  James 
A.  Gibson,  inclosed  all  of  the  respmdenti' 
lands  north  of  appellant's  track,  with  the 
exception  of  the  southerly  side  tberecrf,  ad- 
joining said  railroad  trade,  and  that,  if  the 
appellant  had  fenced  its  track  as  required 
by  said  statute,  respondents'  lands,  ji^ntlr 
with  those  of  said  Gibson,  north  <^  said 
track,  would  have  been  entirely  inclosed;* 
hence  it  is  apparent  that  the  loss  of  respond- 
ents resulted  primarily  from  the  neglect  of 
the  appellant  to  fence  its  track  at  points 
where  it  is  required  by  law  to  fence.  If  the 
appellant  had  obeyed  the  police  regulation 
adopted  by  the  statute, — had  fenced  its 
track  with  a  sufficient  fence  as  required  by 
the  statute, — this  lose  would  not  have  beeo 
sustained  by  the  respondents.  For  these 
reasons,  the  verdict  should  not  be  disturbed. 
The  case  at  bar  is  very  much  like  the 
case  of  Patrie  v.  Oregon  Bhort-Line  R.  Co. 
decided  by  this  court,  and  reported  in  6ft 
Pac.  S2,  and,  we  think,  should  be  determined 
by  tile  rules  tberda  enunciated.  In  tJiat 
case  this  court  said;  "The  contr<Jling  con- 
tention is  whether,  under  the  facts,  the  de- 
fendant is  liable  in  damages  because  of  its 
failure  to  fence  its  track  ai  the  points  whers 
said  horses  were  killed.  The  provisions  of 
the  statutes  controlling  this  matter  ars 
found  in  i  26TS,  Rev.  Stat.  .  .  .  Coun- 
sel for  appellant  contend  that  the  legisla- 
tive intent  in  the  enactment  of  said  E  267& 
was  to  require  railroad  corporations  only  to 
fence  their  roads  whenever,  on  either  side, 
the  same  are  contiguous  to  private  property 
which  is  inclosed,  or  to  land  which  is  not 
actually  owned  by  the  one  who  is  using  it, 
or  is  in  the  actual  possession  thereof  and 
has  it  Inclosed.  ...  If  the  prorisions 
of  said  section  require  the  defendant  cor- 
poration to  fence  its  track  wherever  and 
whenever  it  runs  through  land  owned  by 
private  persons,  the  judgment  must  be  sus- 
tained. The  intent  ot  tbe  l^slature  in  «>• 
acting  said  section  must  be  arrived  at  from 
a  literal  construction,  if  such  construction 
would  not  result  in  an  absurdity  or  incon- 
sistency. The  statute  declares  that  a  rail- 
rond  corporation  must  make  and  maintain 
a  good  and  suflicient  fence  on  either  or  both 
sides  of  tbcsr  track  or  property,  wherever 
the  line  of  road  passes  through  or  almg, 
or  abuts  upon,  or  is  contiguous  to,  private 
property  or  inclosed  land  in  the  actual 
possession  of  another.  The  record  shows 
that  said  track  passes  through  private  prop- 
erty, and  we  think  the  statute,  as  applied 
the  facts  of  this  case,  is  too  clear  to  re- 
ire  any  construction.  To  hold  that  it 
SB  not  require  tbe  defendant  corptwation 
fence  Its  track  except  when  and  where  a 
private  person  may  fence  his  land  would  be 
injecting  language  into  said  section  that  is 
not  found  there,  and  could  not  be  put  tbers 
by  a  fair  implication  and  reasonable  c<m- 
■tructitn.    We    think    the    record     fairly 
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■liaiwi  that  if  the  said  tiftclc  bad  been  fenced 
where  it  pftsus  through  said  sections  29, 
'CO,  and  IT,  said  horses  would  not  have  been 
Idlled.  It  may  be  said  that  building  a  fence 
■oa  the  east  side  of  Baid  traclc,  where  It 


pass  around  the  ends  of  BUch  fence  and  get 
upMi  the  track.  The  fencing  of  the  rail- 
road track,  wben  requited  by  statute,  where 
it  passes  through  privat«  profwrtj,  as  in 
this  case,  implies  the  construction  of  suffi- 
-eioit  cattle  guards  at  the  ends  of  such 
fencea.  3  Elliott,  Railroads,  !  1198,  and 
notes.  We  think  the  record  shows  that  »aid 
horses  would  not  have  been  killed  where 
and  wben  they  were  killed  if  the  defendant 
had  maintained  such  a  fence  as  Uie  law  re- 
quires. It  is  contended  by  counsel  for  ap-' 
pellant  that  there  is  no  proof  that  said 
horses  came  upon  the  track  at  a  point  where 
the  company  was  required  to  fence.  It  is 
Admitted  that  they  were  killed  on  t^e  track 
at  points  where  it  was  the  duty  to  fraice, 
and  the  presumption  is,  in  the  absence  of 
proof,  that  the  animals  came  upon  the  track 
«t  auch  points."    Id  the  ease  at  bai',  plain- 


tiiTs  turned  t^eir  horses  upon  Uidi  own 
lands,  where,  as  it  appears  from  the  record, 
th(7  would  have  remained  if  the  appellant 
had  fenced  ita  track  at  ptants  where  it  Is 
required  by  law  to  fence.  Hence  we  are 
constrained,  under  the  authorities,  to  bold 
tbe  appellaat  responsible  in  damages  for 
the  killing  of  said  horses. 

What  we  have  said  disposes  of  the  first 
and  third  assigninents  of  error.  The  second 
asugnment  of  error  relates  to  the  action  of 
the  court  in  refusing  to  strike  from  the 
complaint  certain  mattAts.  Tliis  asaign- 
ment  of  error,  however,  is  not  diacusaad  in 
appellant's  brief,  but  what  we  bave  herein- 
before said  virtually  dispoeee  of  it.  Some 
other  questions  are  discussed  in  appellant's 
brief,  which  are  outside  of  the  assignments 
of  error  contained  therein,  and  which  we 
do  not  deem  it  necessary  bo  consider. 

For  the  foregoing  reasons,  the  judgment 
and  the  order  denuing  a  new  trial  are  both 
affirmed.  Costs  M  appeal  awarded  to  tha 
respondents. 

Hnaton,  Cb.  J^  and  SnUlTna,  J.,  con- 
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rise  Ind.  SS9.) 

1.  Tke  POVTCr  to  declare  what  akall 
eoBBtltntF  a.  BuliiaBce,  snd  to  prevent, 
abate,  and  remove  tbe  same.  Is  Impliedly 
franted  to  cities  incorporated  ender  Bnrni'e 
Bev.  Stat.  1694,  ii  3fi41.  SSIB.  3816  (Dor- 
DCr's  Rev.  atat.  I8ST,  ii  310e.  3154,  31M), 
provldinK  that  the  common  council  of  b  clt; 
mar  enact  ordlnanceB  far  the  protection  of 
life,  health,  and  property. 

S.  An  ordlnmiee  requtrinv  all  dosit  to 
be  Becnrelr  msBmled,  and  declBrlng  SDJ 
dog  found  running  at  large  without  a  muni* 
to  be  a  nuisance,  and  that  It  shall  be  tha  duty 
ol  the  marabaJ  and  policemen  to  kill  an; 
Boeh  dog.  I*  a  vntld  eieiclse  of  tbe  power  to 
enact  ordlaauces  for  the  protection  o!  lite, 
health,  and  property,  granted  bj  Bams's  Re*. 
Stat.  1894,  II  3541,  3615.  8616  (Homer's  Re*. 
Stat.  1»9T.  II  SlOG,  3154,  31G5). 

S.  Na  delCKatlOB  of  learfalBtlTe  power 
!■  made  by  bb  orillBBBoe  requiring  that 
whenever  tbe  mayor  may  apprehend  that 
tber»  ia  dtinger  of  the  existence  or  spread  of 
hTdrophoMa  wltblu  or  near  the  city  he  shall 
Issue  a  proclamation  requiring  all  persona  pos- 
■ea^Dg  dogs  to  confine  or  lecorely  muzile 
them  for  ■  period  of  not  less  than  thirty  nor 
more  than  ninety  days,  and  providing  a  penal- 
ty of  not  less  than  (3  nor  more  than  (26  tor 
Esllnre  to  obey  the  proclamation,   alnce  the 


SoTH. — For  ordinance  providing  for  the  sum- 
mary deatnictton  of  doga  found  ranning  at 
large,  see  Uagerstown  v.  Wltmer  (Md.)  39  L. 
B.  A.  649.  and  casea  In  note  on  page  674. 

For  property  right  Id   doga.  see  Graham  v. 
BDltb  lOa.)  40  L.  B.  A.  503,  and  note. 
52I>.  B.  A. 


mayor  acta  merely  as  tbe  agent  ^  the  com- 
mon council,  and  the  ordinance  la  enforceable 
accordins  to  Its  own  provisions  tor  tbe  tern 

tiled  by  the  proclamation. 
4.  Tbe  kllllBs,  by  police  otteera,  ot  bb 
BBmBHled  doic  wben  running  at  targe 
upon  the  city  street  a.  unattended  by  any 
person,  at  a  time  wben  there  la  danger  of 
hydrophobia  SJid  an  ordinance  re^julres  dogs 
to  be  muialed  or  confined.  Is  Juatlfled  by 
Burns'a  Rev.  Stat.  1894.  |  SSST.  the  substance 
or  which  Is  re-enacted  In  BarnB's  Supp.  Rev. 
»lat.  18ST.  H  '2ii6ia-2»64o  (Acta  1667,  p. 
178). 

(Jonaary  4,  ISOl.)   - 

APPEAL  by  defendants  from  a  judgment 
of  tbe  Circuit  Court  for  Porl«r  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
killing  of   plaintiff's  dog.     Reoeraed. 

Tbe  facta  are  stated  in  the  opinion. 

Jfr.  Peter  Cmmpaoker  for  appellants. 

Ur.  A.  T.  Kaotts,  for  appellee: 

A  thing  not  a  nuisance  per  se  cannot  be 
declared  such  by  tbe  city. 

St.  Louit  V.  Heiteeberg  Pkg.  d  Provision 
Co.  (Mo.)  64  Am.  St.  Rep.  516,  and  note. 

Whatever  power  the  common  council  of 
cities  in  this  state  may  have  is  delegated 
power,  and  cannot  be  again  del^ated. 
Neither  can  the  power  be  extended  by  in- 
tendment, or  exercised  in  any  other  way  than 
in  the  mode  laid  down  by  the  statute  {8t, 
Paul  V.  Laidler,  2  Minn.  ISO,  Gil.  156,  72 
Am.  Dec.  89;  Baltimore  v.  Porfer,  18  Md. 
2B4,  79  Am.  Dec.  686),  and  It  must  be  strict- 
ly  construed. 

Uetney  v.  Sprague,  11  R.  I.  456,  23  Am. 
Rep.  502 ;  Dill.  Mun.  Corp.  SS  60,  103,  and 
notes;   le  Am.  &  Eng.  Eoc.  Law,  p.  1M3; 
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Locktf*  Appeal,  72  Pk.  4D1,  13  Am.  Rep. 
T22;  RobiMon  v.  Franklin,  1  Humph.  168, 
34   Am.    Dec.    827;    l^edemaa,   Mun.   Corp. 

14B;  Minneapolia  Qaalight  Co.  v.  tftnneopo- 
Jii,  36  Minn.  159,  30  N.  W.  4S0;  Smit\  t. 
Marae.  2  Cal.  524. 

And  when  doubt  arise*  aa  to  the  right  to 
exercise  a  certain  power  it  must  be  resolved 
against  the  corporation  and  in  favor  of  the 
general  public. 

Horr  &  B.  Mun.  Pol.  Ord.  K  17,  52;  Re 
Jacobs,  08  N.  Y.  98,  60  Am.  Rep.  638;  Peo- 
plf  v.  Uarx,  99  N,  Y.  377,  52  Am.  Rep.  3i, 
2  N.  E.  29. 

On  petition  for  rehtaring. 

It  has  never  beeo  the  law,  and  ought  not 
to  be  the  law  now  or  in  the  future,  that  the 
common  council  of  a  city  in  this  state  can 
[MBS  anj  ordinance  and  have  the  same  go  in- 


or's  apprehending 
fact.  To  find  the  existence  of  a  fact,  and  (o 
apprehend  its  ^stence,  are  verj  different. 
llie  law  applicable  to  the  authority  of  Con- 
gress and  to  city  councils  is  not  the  same. 

il'CuUoch  V.  Uarj/land,  4  Wheat  421,  4 
Ij.  ed.  605:  RuggU»  v.  Collier,  43  Mo.  353. 

A  dog  I'unning  at  large  when  there  is  dan- 
ger of  the  spread  of  hydrophobia  may  be  a 
nuisance,  but  a  dog  runni:^;  at  larn  when 
someone  shall  apprehend  the  spread  of  hy- 
drophobia is  not  a  nuisance,  and  cannot  be 
declared  to  be  such. 

On  delegation  of  powers,  see  15  Am.  A 
Eng.  Ene.  Law,  p.  1042 ;  8t.  Loais  v.  R^iaseU 
(Mo.)  ZO  L.  R.  A.  721,  and  note;  GhioOffo 
T.  Stroilon  (111.)  53  Am.  St  Rep.  325,  with 
notes;  Eureka  City  v.  Wilson  (Utah)  62 
Am.  St.  Rep.  904,  with  notes;  Blair  v.  Wa- 
co, 21  C.  C.  A.  617,  41  U.  S.  App.  498,  75 
Vti.  800. 

Honks,  J.,  delivered  the  opinion  of  tha 

Appellee  brought  this  action  oigainst  ap- 
pellants to  recover  damages  for  killing  ap- 
pellee's dog.  A  hearing  by  Jury  resulted  in 
a  verdict,  and,  over  a  motion  for  a  new  trial, 
judgment  in  favor  of  appellee. 

It  is  assigned  for  error  that  the  court 
#rred  in  sustainiiig  appellee's  demurrer  to 
aDpellaots'  second  paragraph  of  answer. 
Said  second  paragraph  of  answer  is,  in  sub- 
stance; That  the  city  of  Hammond,  on  a 
public  street  of  which  appellee's  dog  was 
tilled,  is  and  was  a  duly  incorporated  city 
In  this  state.  That  appellants,  Mott  and 
Walker,  were,  at  the  time  Walker  shot  said 
dos.  the  mayor  and  marshal,  respectively,  of 
Bud  dty.  That  at  the  time  of  the  killing 
of  said  dog  there  was  in  full  force  and  effect 
an  ordinance  in  said  dty  as  follows: 

"Sec.  1.  Bo  it  ordained  by  the  common 
council  of  the  city  of  Hammond  that  when- 
ever the  mayor  of  said  city  may  appre- 
hend that  there  is  danger  of  the  existence 
or  the  spread  of  hydrophobia  within  or 
near  said  city,  he  shall  issue  a  proclamation 
ordering  and  requiring  all  persona  owning. 
possessing,  or  harboring,  or  having  the  care 
of  any  animal  of  the  dog  kind  within  the 
limits  of  said  dty,  either  to  conBne  or  muz- 
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zle  such  animal  for  a  tsnn  not  leaa  than 
thirty  nor  more  than  ninrty  days  ensuing  th* 
date  of  such  procIamatiMt,  and  upon  tbe  is- 
suing of  such  proclamation  it  shall  be  tha 
dutv  of  all  persons  owning,  poBsessing,  or 
harboring,  or  having  the  care  of  any  animal 
of  the  dog  kind  during  the  term  mentioned 
in  said  proclamation  to  confine  such  animal 
securely  within  sudi  house  or  structure  or  to 
some  substantial  fastening  upon  his  or  her 

E remises,  so  as  to  prevent  such  animal  from 
iting  or  being  bitten  by  other  animals,  or 
to  cause  sucb  animals  to  be  securely  and  ef- 
fectually muzzled;  and  no  muzzle  shall  b* 
deemed  sufficient  unless  it  be  of  such  form 
and  strength  and  so  attached  and  fastened 
.IS  will  effectually  prevent  any  such  animal 
from  biting.  During  the  time  mentioned  la 
auch  proclamation  any  animal  of  the  dog 
kind  which  may  be  found  running  at  large 
within  the  dty  without  being  muzzled  i> 
her>:by  declared  to  be  a  nuisance.  Any  per- 
son failing  to  comply  with  tbe  provisions  of 
this  section  shall  be  fined  in  any  sum  not 
lenB  than  $3  nor  more  than  $25. 

*'Sec.  2.  Upon  the  issuing  of  any  such  pro- 
clamation by  the  mayor  in  pursuance  of  tha 
preceding  section  of  this  ordinance,  it  shall 
he  the  duty  of  the  marshal  and  policemen 
respectively,  to  kill  any  animal  of  the  dog 
kind  found'  running  at  large  within  the  city 
during  the  time  mentioned  in  such  procla- 
mation, without  being  securely  muzzled  as 
required  by  this  ordinance;  And  it  shall  be 
lawful  for  any  person  or  persons  to  kill  any 
and   all '  such   unmuzzled  dogs   during  su^ 

It  was  further  alleged  in  said  paragraph 
that  appellant  Mott,  acting  as  mayor  of  said 
city,  apprehended  that  there  was  danger  of 
the  existence  and  spread  ot  hydrophobia 
within  and  near  said  city,  and  did,  then  and 
there,  on  the  19th  day  of  June,  1895,  issua 
his  proclamation,  ordering  all  persons  to  con- 
fine or  muzzle  their  dogs  from  June  SI,  1895, 
to  September  1,  1896,  pursuant  to  the  terms 
of  said  ordinance;  that  the  dog  when  killed 
was  within  the  dty  limits,  and  was  found 
then  and  there  runnii^  at  largo  upon  the 
public  highways,  and  was  not  then  and  there 
mustled,  and  was  unprovided  with  any 
means  whatsoever  to  prevent  him  from  bit- 
ing, and  was  then  and  there  roaming  about 
over  the  country  unattended  by  its  owner  or 
any  agent  of  its  owner;  that  appdlaot 
Walker,  being  then  and  there  the  marshal 
of  said  dty,  and  finding  said  dog  under  said 
circumstances,  shot  and  killed  said  dog  aa 
he  lawfully  might.  Copies  of  said  ordi- 
nance and  proclamation  are  set  out  in  said 
paragraph.  It  is  insisted  by  appellee  that 
said  ordinance  is  invalid,  because  the  com- 
mon council  had  no  power  to  pass  an  ordi- 
nance providing  for  the  killing  of  dogs. 

Municipal  corporations  possess,  and  can 
only  exerdse,  such  powers  ae  are  granted  by 
the  legislature  in  express  words,  and  thna 
necessarily  or  fairly  implied  or  incident  to 
the  powers  expressly  granted,  and  those  ea- 
aential  to  the  declared  objects  and  purposf* 
of  the  corporation.  No  Incidental  powers 
can  be  implied  except  such  as  — "'^ 
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to  th«  accomplishmemt  of  th«  purposes  of 
their  crnttion  and  lor  their  contiDued  exiat- 
enre,  Pitta^vrgh,  O.  C.  d  Bl.  L.  R.  Co.  v. 
Crwcn  Point,  148  Ind.  421,  422,  35  L.  R.  A. 
684.  45  N.  £.  587,  and  authorities  cited. 

Under  the  provisionB  of  Burns's  Rer.  Stat. 
18U4,  E!  3541,  3616,  3616  (Homer's  Rev. 
Stet  181)7,  3S  3106,  3154,  3166),  the  common 
council  of  &  city  hoA  the  power  to  enact  ordi- 
n«nce»  for  the  protection  of  life,  health,  and 
property.  These  are  among  Uie  purposes 
and  objects  of  the  creation  of  such  corpora- 
tions. It  is  true  that  the  power  to  declare 
what  shall  constitute  n  nuisance  is  not 
grantfd  in  express  words,  but  the  exercise 
of  such  power  is  essential  to  the  powers 
granted  in  express  words,  and  also  essential 
to  the  objects  and  purposes  of  the  creation 
of  such  municipal  corporB.tianB,  It  is  evi- 
dent, therefore,  that  the  cities  incorporated 
under  said  act  have  tha  power  to  declare  by 
ordinance  what  shall  omstitute  a  nuisance, 
and  prevent,  alw.te,  and  remove  the  same,  and 
enact  ordinances  tor  the  preservation  of  the 
public  health,  and  to  carry  out  and  enforce 
all  sanitary  regulatione.  Baumgartner  v. 
Haaty.  100  Ind.  579,  50  Am.  Rep.  830.  A 
city  is  not,  however,  authorized  to  declare 
that  to  be  a  nuisance  which  is  not  so  in 
fact  Evontville  v.  liiiler,  146  Ind.  613,  33 
L.  E,  A.  181,  45  N.  E.  1064.  It  is  settled 
in  this  state  that  municipal  corporations 
having  such  powers  may  pass  ordinances  re- 

auiring  owners  of  dogs  to  securely  muKzle 
IB  same,  or  keep  them  upon  their  own  prcm- 
iaes,  and  directing  the  marshal  to  kill  all 
dogs  found  running  at  large  in  violation  of 
such  ordinance,  and  that,  if  such  ofHcer  kills 
a  dog  running  at  large  in  violation  of  such 
ordinance,  no  acUon  can  be  sustained  agajnst 
him  for  such  act.  Bailer  v.  Sheridan.  27 
Ind.  4H4.  See  also  2  Hedeman,  SUte  tb  Fed- 
eral Control  of  Persons  ft  Property,  S3ft- 
R4T;  Ingham,  Animals,  14i,  142;  18  Am.  k 
Eng.  Enc.  T.e.w,  p.  755;  LoweU  v.  Qaihriq'kt, 
07  Ind.  313;  BIom-  v.  Forehand,  100  Mass. 
136,  97  Am.  Dec.  82,  1  Am.  Rep.  94;  Totner 
■V.  Totcer,  18  Pick.  262;  Btate  ex  rel.  CurtU 
T.  Topeka,  36  Kan.  76.  69  Am.  Rep.  520.  12 
Pac.  310;  Iforey  v.  Broim,  42  N.  H.  373; 
CraTUton  v,  Aagiuta,  61  Ga.  572;  Hagera- 
tovm  T.  WJimer,  86  Md.  293,  39  L.  R.  A.  649, 
37  Atl.  065;  Kehr  v.  State,  36  Neb.  638,  17 
L.  R.  A.  771,  53  N.  W.  589;  Hubbard  v. 
Frealon.  SO  Mich.  221,  15  L,  R.  A.  249,  and 
note,  ai  N.  W.  209:  Jenkina  v.  BallantyTie, 
S  UUh,  246,  16  L.  R,  A.  689,  30  Pac.  760; 
Leaeh  v.  EUoood.  3  111.  App.  453:  JvHerme 
T.  Jackson,  69  Miss.  34,  10  So,  43. 

It  is  next  insiated  that  said  ordinance  is 
invalid  beoauM  it  attempts  to  delegate  leg- 
islative powers  to  an  executive  or  adminis- 
trative officer. 

In  Re  Kollock,  166  V.  8.  526,  41  L.  ed. 
813,  17  Sup.  Ct.  Rep.  444,  it  was  held  that 
the  provisions  of  the  act  of  Congress  of  Au- 
gust 2,  1896,  defining  butter,  and  imposing  a 
tax  upon  the  manufacture,  etc.,  of  oleomar- 
garine (24  Stat,  at  L.  200,  chap.  840),  that 
the  marks,  brands,  and  stamps  required  by 
the  act  to  be  placed  on  packages  of  oleomar- 
garine, and  the  omission  of  which  is  made 
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by  the  act  a  criminal  offense,  shall  be  design 
nated  by  the  commissioner  of  internal  reve- 
nue, involve  no  unconstitutional  delegation 
of  power  to  determine  what  shall  be  crimi- 
nal, since  the  criminal  olTense  is  fully  and 
completely  defined  by  the  act,  and  the  desig- 
nation of  the  marks,  brands,  and  stamps  IB 
merely  the  discharge  of  administrative  func- 
tions needful  to  Uie  operation  of  the  ma- 
chinery of  the  law. 

In  United  States  v,  Ormabee,  74  Fed.  207, 
It  was  held  that  the  act  of  Congress  of  Au- 
gust 8,  1894,  granting  to  the  Secretary  of 
the  Navy  authority  to  prescribe  such  rules 
and  regulaticms  for  the  use,  administratioa, 
and  navigation  of  canals,  etc.,  owned  and 
operated  by  the  United  StatM,  as  in  his 
judgment  public  necessity  may  require,  was 
not  invalid  as  a  delegation  of  legislative 
power,  and  the  rules  made  pursuant  thereto 
have  the  force  of  law,  so  that  persons  violat- 
ing the  same,  by  dra.wing  oS  water  from  a 
canal,  are  subject  to  criminal  punishment 
under  the  provisions  of  said  act.  It  wsa 
said  bv  the  court  in  said  case  (page  209}  : 
"The  legislature  cannot  delegate  its  power 
to  make  the  law,  but  it  can  make  a  law  to 
delegate  a  porwer  to  determine  some  fact  or 
state  of  things  upon  which  the  law  makes,  or 
intends  to  make,  its  own  action  depend." 

In  People  eic  rel.  Akin  v.  Kipley,  171  III. 
44,  41  L.  R.  A.  775,  49  K.  E.  229,  it  was  held 
that  an  act  known  as  the  "Civil  Service 
Act,"  which  empowered  the  civil  service 
commissioners  to  promulgate  rules,  and  pro- 
vide that  any  person  who  should  violate  any 
of  said  rules  should  be  punished  by  fine  or 
by  imprisonment  in  the  county  jail,  did  not 
delegate  l^slative  powers  to  said  commis- 
sioners by  authorizing  them  to  make  such 
rules.  The  same  doctrine  was  declared  by 
this  court  in  Blw-  v.  Beach.  155  Ind.  121, 
50  L,  R.  A.  84,  B6  N.  E.  89,  92-94. 

It  was  insisted  in  Marshall  Field  d  Co.  v. 
Clark.  143  U.  S.  649,  36  L.  ed.  294.  12  Sup. 
Ot.  Rep.  495,  that  -S  3  of  the  tariff  act  of 
1800.  known  as  the  reciprocity  sevtion  of  the 
McKinley  tariff  act,  was  unconstitutional, 
for  the  rcnson  that  it  delegated  l^slative 
powers  to  the  President.  The  part  of  said 
section  against  which  said  objection  waa 
urged  is  as  follows  (26  Stat,  at  L.  612)  ; 

'■Sec.  3.  That  with  a  view  to  secure  recip- 
rocal trade  with  the  countries  producing  the 
following  articles,  and  for  this  purpose,  on 
and  after  the  first  day  of  January,  eighteen 
handred  and  ninety-two,  whenever,  and  so 
often  as  the  President  shall  be  satisfied  that 
the  government  of  any  country  producing 
and  exporting  sugars,  molasses,  coffee,  tea, 
and  hides,  raw  and  uncured,  or  any  of  such 
articlEs.  imposes  duties  or  other  exactions 
upon  the  agricultural  or  other  products  of 
the  United  States,  which  in  view  of  the  free 
introduction  of  such  sugar,  molasses,  coffee, 
tea,  and  hides  into  the  United  States  he  may 
deem  to  be  reciprocally  unequal  and  unrea- 
sonable, he  shall  have  the  power  and  it  shall 
be  his  duty  to  suspend,  by  proclamation  to 
that  effect,  the  provisions  of  this  act  relating 
to  the  free  introduction  of  suidi  sugar,  mo- 
lasses, coffee,  tea,  and  hides,  \be  produetios 
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«(  such  country,  for  such  Ume  aa  lie  ihall 
deem  just,  and  in.  Buch  case  and  duriitR  such 
euapenBion  duties  shall  be  Wied,  collected, 
and  paid  upon  Bunr,  molajwee,  coffee,  tea, 
wad  hides,  the  product  of  or  exported  from 
■ucb  deeignatea  country  as  loUavt,  name- 
ly." 

The  court  In  tliat  case,  after  quoting  at 
length  from  the  autboritin  lUBtaining  such 
l^ftlation,  and  citine  a  DUtnber  of  acts  of 
■CongTEBB  eonferrinj  like  powers  upon  the 
President,  said:  '"That  Congress  cannot  dele- 
gate legislative  power  to  the  President  Is  a 
principle  uiuversally  recognised  as  vital  to 
the  integrity  and  maintenance  of  the  system 
«(  the  government  ordained  by  the  Constitu- 
tion. The  act  of  Octolier  1,  1690,  in  the  par- 
ticular under  conai  deration,  is  not  incon- 
riatent  with  that  prindple^  It  does  not,  in 
Any  real  seiue,  invest  the  President  with  the 
power  of  legislation.  For  the  purpose  of  se- 
curing reciprocal  trade  with  countries  pro- 
ducing and  exporting  sugar,  molasses,  coffee, 
tea,  and  hides,  CongreBs  itself  determined 
that  the  provisions  of  the  a«t  of  October  1, 
1800,  permitting  the  free  introduotiou  of 
such  artides,  should  be  suspended  as  to  any 
country  producing  and  exporting  tbem  that 
imposed  erartions  and  duties  on  the  ifricul- 
tural  and  other  products  of  the  United 
States,  which  the  FresidMit  deemed — that  is, 
which  he  found  to  be — reciprocally  unequal 
and  unreaKonahle.  Oongrees  Itself  pre- 
scribed, in  advanct^  the  duties  to  be  levied, 
flollected,  and  paid  on  Bugar,  mfdasiM,  coffee, 
tea,  or  hides  produced  by,  or  exported  from, 
such  desifiTiated  country  while  the  suspen- 
1  lasted.     No<thing  invt^ving  the  expedi- 


President.  The  wordi  'he  may  deem,'  in  the 
third  section,  of  course  implied  that  the 
President  would  examine  the  oommercial 
regulations  of  other  oountries  producing 
aiM  exporting  sugar,  molasses,  coffee,  tea, 
and  hides,  and  form  a  judgment  as  to  wheth- 
er they  were  reciprocally  equal  and  reaaona- 
ble,  or  the  oonlrary,  in  their  effect  upon 
American  products.  But  when  he  ascer- 
tained the  fact  that  duties  and  enctions, 
reciprocally  unequal  and  unreaBcmabla.  were 
imposed  upon  the  agricultural  or  other  pro- 
duets  of  the  United  States  by  a  country  pro- 
ducing and  exporUng  sugar,  molasses,  coffee, 
t«a,  or  hides,  it  became  hia  duty  to  fsBue  a 
proclamation  declaring  the  suspension,  as  to 
that  country,  which  Congress  had  deter- 
mined should  occur.  He  had  no  discretion 
in  the  premises,  except  in  respect  to  the  du- 
ration of  the  suspension  bo  ordered.  But 
that  related  only  to  the  enforcement  of  the 
policy  established  by  Congress.  As  the  sus- 
pt^Bion  was  absolutely  required  when  the 
President  ascertained  the  existence  of  a  par- 
ticular fnct,  it  cannot  be  said  that  in  ascer- 
taining that  fact,  and  in  issuing  his  procla- 
mation, in  obedience  to  the  legislative  will, 
he  exercised  the  function  of  making  laws. 
IiCgislative  power  was  exercised  when  Con- 
gress dec1ai«d  that  the  suspension  should 
take  effect  upon  a  named  contingency.  What 
the  President  was  required  to  do  was  siro- 
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ply  in  execution  of  the  act  of  Congresa.    It 

'was  not  the  makinr  of  law.  He  was  tha 
mere  agent  of  the  lawmaking  dqmrtment, 
to  ascertain  and  declare  the  evemt  upon  which 
its  expressed  will  was  to  take  effect.  It  was 
a  part  of  the  law  itself,  as  it  left  the  hands 
of  Congress,  that  the  provisions,  full  and 
complete  in  themselves,  permitting  the  free 
introduction  of  sugars,  molaasea,  coffee,  tea, 
and  hides  from  particular  countries,  should 
he  suspended  in  a  given  oonttngency,  and 
that  iu  case  of  such  suspensions  certain  da- 
ties  should  be  imposed.  "The  true  disUne- 
tion,'  as  Judge  Ranney,  speaking  for  the  m- 
preme  court  of  Ohio,  has  well  said,  'is  be- 
tween the  delegation  of  power  to  make  tha 
law,  which  necessarily  involves  a  discretion 
as  to  what  it  shall  be^  and  conferring  au- 
thority or  discretion  as  to  its  execution,  to 
be  exercised  under  and  in  pursuance  of  the 
law.  The  Sret  cannot  be  done;  to  the  lat- 
ter no  valid  objecUoD  can  be  made.'  <7m- 
cinnali,  W.  d  Z.  R.  Co.  v.  Clinton  Coimty 
Comrt.  1  Ohio  St.  SB.  In  lioers  v.  Reading, 
21  Pa.  188,  202,  the  language  of  the  eonrt 
was:  'Ealf  the  statutes  on  our  books  are  in 
the  alternative,  depending  on  the  dhcretion 
of  tome  person  or  persons  to  whom  is  con- 
fided the  duty  of  aetermining  whether  the 
priyper  occasion  exists  for  executing  them. 
But  it  cannot  be  said  that  the  exercise  of 
such  discretion  is  the  making  of  the  law.' 
So,  in  Looke'a  Apptnl,  72  Pa.  491,  498,  13 
Am.  Rep.  716 :  To  assert  that  a  law  is  less 
than  a  law,  because  it  la  made  to  depend  on 
a  future  event  or  act,  is  to  rob  the  leglsla- 
ture  of  the  power  to  act  wisely  for  the  pub- 
lic welfare  whenever  a  law  is  passed  rdat- 
ing  to  a  state  ol  affairs  not  yet  devalc^ied, 
or  to  things  future  and  impassible  to  fully 
know.'  The  proper  distinction,  the  court 
said,  was  this:  "The  legislature  cannot  dele- 
gate its  power  to  make  a  taw,  bat  it  can  make 
a  law  to  delegate  a  power  to  determine  some 
fact  or  state  of  things  upon  which  the  law 
makes,  or  intends  to  make,  its  own  action 
depend.  To  deny  this  would  be  to  stop  the 
wheels  of  government.  There  are  many 
things  upon  which  wise  and  useful  l^sla- 
tion  must  depend  which  cannot  be  known  to 
the  lawmaking  power,  and  must  therefore 
be  a  subject  of  inquiry  and  determination 
outside  of  the  halts  of  the  legislature.'" 
What  is  snid  by  the  court  in  Marglutll  Field 
i  Co.  V.  Ctarfc,  143  U.  S.  649.  38  li.  ed.  294, 
12  Sup.  Ct.  Kep.  496,  is  applicable  to  the  ob- 
jections urged  to  said  ordinance,  and  fully 
answers  all  the  objections  urged  against  the 
Etune  by  appellee,  and  is  decisive  of  the  ease 

Under  the  provisions  of  said  ordinance,  it 
was  the  duty  of  the  mayor  to  ascertain 
whether  or  not  there  was  danger  of  the  ex- 
istence or  spread  of  hydrophobia  in  or  near 
said  city,  and,  if  he  found  there  was  such 
danger,  it  was  his  imperative  duty  to  issue 
the  proclamation  provided  for,  stating  the 
time  during  wbich  said  ordinance  would  be 

forceable.  not  less  than  thirty  i 
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-oommaDd  of  said  ordinAjica  the  maTor  did 
not  exercise  le^Elative  power.  He  only  de- 
■clared  the  period  during  which  the  Bitme 
■hould  he  enforced,  119  provided  bj  the  ]aM' 
making  povrex  of  the  city,  and  in  so  doing  ha 
was  the  agent  of  that  body.     Said  ordi 


eording  to  )t«  own  provisions.  State  eat  rel. 
Cotwnlnta  t.  l/oMer,  63  Ind.  I6S,  and  Ev- 
angville,  1.  d  C.  8.  L.  R.  Co.  v.  HvoMville, 
IS  tnd.  3S15,  cited  by  a.p|>ellee,  are  not,  there- 
fore, in  conflict  wiUi  what  we  decide  in  this 

The  allegations  of  said  paragraph  of  an- 
■wer  were,  also  EufficJent  to  justify  the  kill- 
ing of  taid  dog,  under  Burns'a  Rev.  Stat. 
18»4,  i  2957  (AcU  1891,  E  2,  p.  453),  the 
aubstanee  of  which  waa  re-enacted  in  1897 
<ApIs  1897,  p.  178,  BuniB's  Supp.  Rev. 
Stat.  1S97,  SS  26640-23640). 

It  follows  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  second  pttragiaph  of 
appellants'  answer. 

Judgment  reverted,  with  instructions  to 
'Overrule  the  demurrer  to  the  second  para- 
f^aph  of  answer,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Behearing  denied. 


Walter  H.  RANSDEL  et  at.,  AppU., 

David  MOORE  «(  al. 

(1S3  tad.  3SS.) 

«,  A  iKtter  nrFltten  br  one  wbo  k«a 
taken  the  title  to  Fcal  eat»te  andeF  > 
Vttrol  vromlee  to  enrrr  oat  the  troata 

wbleh  Che  owner  desired  to  eatabllsh  In  regard 
to  It,  to  one  oC  the  -  bene B claries,  which  bj 
mcBni  of  reference  to  olber  papers  sels  out 
tlie  terms  a(  the  trust,  the  beneflclarles.  and 
the  property  ■nb]en  to  it,  Is  sufflcleot  to  au- 
Ihorlie  the  court  to  earrr  oat  Ibe  trust 
against  tbe  trostee's  heirs,  la  esse  be  dies 

-Mt  A  a  anteaaptfal  avreeiaeat  that  at 
the  death  of  tbe  Intended  wife  eertain 
of  her  propertr  ihall  ko  to  her  brothers 
Is  a  sufficient  conslderatloo  for  a  promise  br 
tbe  huibaud,  wbeu  his  wife  is  on  her  deatb- 
ber,  to  bold  the  propert;  Id  trust  for  them. 
so  that  tbe;  may  enforce  the  Cmst,  although 
tbey  are  mere  volunteers. 

«.  The  -reittlns  of  tbe  title  to  real 
•miiertT  of  a  married  TomaD  In  her  hus- 
band at  her  destb,  because  of  bis  refusal  to 
procure  Homeone  to  draw  ber  will,  by  wblch 
Rbe  wished  to  devise  tbe  laod  to  third  per- 
•oDS.  Is  stifflclent  conalderatlon  for  his  prom- 
ise to  bold  It  In  Crust  tor  them,  so  that  they 
ma  J  enforce  the  promise- 

-4.  Tbe  BOB il deration  tor  an  expreas 
tFnat  need  not  be  set  forth  In  the  writings, 
but  may  be  proved  by  parol. 

S.  'When  one  peraoa  agrees  fritb  aa- 
other.  on  a  sollicleat  consideration,  to  do  a 
thing  tor  Che  benefit  of  a  third  person,  sucb 
Note. — As  to  suMcleDcy  of  letter   to  create 

«zprcaa  trust.  Me  Bamer  v.  Sldway  <N.  X.)  12 
I^  B.  A  *9i. 


third  person  may  enforce  Che  asreenent  If  II 
Is  not  rescinded  before  acceptance. 
6.  Bqoilr  vrlll  ealabllab  aad  euforoo 
the  iruat  where  an  heir  preventa  the  eia- 
cucloD  ot  a  will  by  a  promise  to  convey  tbe 
property  to  a  third  person  according  to  the 
Intention  of  the  ancestor. 

(Ma;  9,  ise9.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Clinton  Coun^ 
in  favor  of  defendants  in  a  suit  to  eatabtisn 
an  alleged  trust  in  certain  real  estate.  Be- 
veraed. 

Tbe  facts  are  stated  in  the  opinion. 

Ifesirs.  M.  E.  Clodfelter  and  Balatom 
A  Keefe.  for  appellants: 

When  title  to  property,  real  or  personal, 
has  been  obtained  under  any  eircumstance*, 
or  set  of  circumstances,  which  renders  it  un- 
conscientious for  the  holder  of  the  legal  ti- 
tle to  retain  and  hold  the  beneficial  interest, 
equity  impresses  a  constructive  trust  on  the 
property  so  acquired,  in  favor  of  anyone  who 
IS  truly  entitled  to  tbe  beneficial  interest. 

Toicles  V.  Bvrton,  Rich.  Eq.  Caa.  146,  24 
Am.  Dec.  409;  Thomson  v.  White  (Pa.)  1 
Am.  Dec.  252,  and  notes;  O'HoTa  v.  Dudtejf, 
95  N.  Y.  403,  47  Am.  Rep.  53;  Doicd  v.  Tvak- 
er,  41  Conn.  197. 

It  is  not  even  necessary,  to  bring  a  case 
within  this  rule,  that  the  transaction  should 
be  tainted  with  fraud,  or  that  a  fraudulent 
act  should  be  shown  to  have  been  committed 
by  the  person  who  thus  obtained  the  legal 
title;  but  it  is  sufficient  to  bring  tbe  case 
within  the  rule,  if  the  transaction  would  re- 
sult in  a  fraud  upon  the  grantjn'. 

Talbott  V.  Barber,  11  Ind.  App.  8,  38  N. 
E.  487 ;  Wood  V.  Robe,  96  N.  Y.  4^,  4B  Am. 
Rep.  640;  BaJlard,  ReaJ  Prop.  I  733. 

The  statute  of  frauds  and  trusts  cannot  ba 
used  to  consummate  a  fraud. 

Oruhn  \.  Ric}uirdton,  128  111.  178,  21  N. 
E.  18. 

If  Willis  E.  Moore,  occupying,  as  he  did, 
the  close  relationship  of  confidence,  of  hus- 
band of  Elizabeth  A.  Moore,  had  on  the 
deathbed  of  his  wife  induced  her  to  execute 
a  deed  of  conveyance  to  him  for  the  real  es- 
tate in  controversy,  under  a  promise  that 
he  would  reconvey  to  the  brothers  after  her 
death,  there  can  be  no  question  that  the  real 
estate  by  implication  of  law  would  be  im- 
pressed with  a  trust  in  favor  of  the  brothers, 
and  they  would  be  the  owners  of  the  bene- 
ficial interest. 

Alien  V.  Jaekson,  122  111.  667,  13  N.  E. 
840;  Roby  V.  Colelumr,  136  111.  300,  25  N. 
E.  777;  Myers  v.  Jackson,  135  Ind.  136,  34 
N.  E.  810;  Goldsmith  v.  Qoldlmith,  146  N. 
Y.  313,  39  N,  K  1067;  4  Ballard,  Real  Prop. 

i  733. 

Even  where  there  is  no  active  fraud,  if  a 
fraud  would  result,  this  is  sufficient  to  take 
the  case  out  of  the  statute  of  frauds,  and 
admit  parol  proof  of  the  transaction, 

T'atfiolt  V.  Barber,  11  Ind.  App.  8,  38  N. 
E.  487;  Catalan*  v.  CataUini,  124  Ind.  56, 
24  N.  E.  376 ;  rotoIe«  v.  Burton,  Rich.  Eq. 
Cas.  146,  24  Am.  Dec.  40B. 

The  arrangement  for  the  brothers  to  bav* 
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tbe  land  in  eootroversj  dat«8  back  prior  to 
the  marriage.  This  arrangement  was  acqui- 
esced in  by  the  buBbond  during  the  life  of 
tbe  wife,  and  a  sacred  promise  made  hj  him 
to  her,  on  her  deathbed,  that  he,  tiie  hus- 
band, would  receive  the  title  to  the  land  in 
truit  for  the  use  of  the  brothers.  Under 
this  state  of  facts,  even  considered  apart 
from  tbe  written  instrument  and  letters, 
the  husband,  Willie  E.  Moore,  by  construc- 
tion of  law,  on  the  death  of  his  wife  became 
the  trustee  of  the  land  in  controversy  for 
the  use  and  benefit  of  tbe  three  brothers. 

Larmon  v.  Knight,  140  111.  232,  2B  N.  E. 
1116,  30  N.  E.  316;  Allen  v,  Jackson,  122 
111.  567,  13  N.  E.  340;  Omhn  v.  Ruihardson, 
128  111.  178,  21  N.  E.  BO;  Williams  v.  Vree- 
land,  29  N.  J.  Eq.  417;  Ooldamith  v.  Qold- 
tmith.  145  N.  Y.  313,  SS  N.  E.  1M7;  Cata- 
lani  V.  Catalani,  124  Ind.  S4,  24  N.  E.  375; 
Muert  T.  JacJ:son,  136  Ind.  13Q,  34  N.  £. 
810. 

'rh«  consideration  was  ample,  and  the 
agreement  cannot  be  questioned  upon  that 
ground. 

Wolford  y.  Poioers,  86  Ind.  294;  Colt  v. 
McConneU,  118  Ind.  249,  19  N,  E,  106;  Pu- 
terbaugh  v.  Puterbavgh,  131  Ind.  293,  15  L. 
R.  A.  341,  30  N.  E.  519;  Tho-mat  v.  Jferry, 
113  Ind.  83,  IS  N.  E.  244;  Homer  v.  Sidviag, 
124  N.  Y.  538,  12  L.  H.  A.  463,  27  N.  E.  250. 

Willis  E.  Moore  in  his  lifetime  put  a  con- 
struction upon  this  contract,  which  con- 
struction neither  ba  in  life,  nor  his  heirs 
after  his  death,  can  now  dispute. 

Reiuner  v.  Oxley,  80  Ind.  584 ;  Creamer 
T.  Sirp,  91  Ind.  366;  Bement  v.  Clagbrook, 
6  Ind.  App.  197,  31  N.  E.  550. 

It  would  be  a  gross  fraud  to  permit  the 
heirs  of  Willis  E.  Moore  now,  or  Willis  E, 
Moore  in  life,  to  repudiate  his  obligation  in 
reference  to  tjie  trust  created. 

Qoldamith  v.  aold»mith,  145  N.  Y.  313,  39 
N.  E.  1007 ;  Uyera  v.  Jackton,  135  Ind.  136, 
34  N.  E.  810;  f^armon  v.  Knight,  140  111. 
232,  29  N.  E.  1116,  30  N.  E.  318;  Allen  v. 
Jaokton,  122  111.  567,  13  N.  E.  840;  Oruhn 
V.  Riehardson,  128  111.  178,  21  N.£.  20. 

The  written  agreement  prepared  by  Willis 
E.  Moore,  having  by  its  own  provisions  re- 
quired him  to  manage,  sell  tbe  farm,  and 
make  the  division  of  the  proceeds,  made  him 
the  trustee  of  the  money  derived  from  mort- 
gaging the  land ;  and  after  sale  of  the  land 
and  receipt  of  proceeds,  even  in  the  absence 
of  the  written  agreement,  had  the  same  kind 
of  an  agreement  been  made  by  parol,  the 
8tatut«  of  frauds  would  not  prevent  plaintifT 
from  collecting  the  money  from  the  admin- 

27  Am.  A  Eng.  Enc.  Law,  p.  26;  Thomas 
V.  Uerrti.  113  Ind.  83.  15  N.  E.  244. 

In  case  it  should  be  argued  that  the  writ, 
ten  agreement  is  not  properly  signed  by  all 
the  parties,  it  may  be  said  that  where  a 
contract  is  signed  by  only  one  of  the  con- 
tracting parties,  and  is  accepted  by  the  oth- 
er, and  acts  are  done  by  him  under  it,  the 
latter  is  bound. 

27  Am.  k  Eng.  Enc.  Law,  p.  62 ;  Midland 
R.  Co.  V.  Fisher.  125  Ind.  25,  8  L.  R.  A.  004, 
24  N.  E.  768;  Street  t.  Chapman,  29  Ind. 
53  L.  R.  A. 


142;  Indianapolit  Natural  Got  Co.  t.  Kib- 
bey.  136  Ind.  357,  33  N.  E.  302 ;  Fairbank* 
V.  Ucyert,  08  Ind.  02;  Parian  v.  Logant- 
port  natural  0<m  Co.  133  Ind.  323,  32  N.  E. 
930. 

Willis  E.  Moore  made  himself  trustee  of 
the  land  by  his  agreement  with  his  wife  on 
her   deathbed,   by   on   imperfectly   declared 

Rankin  v.  Barcrofi,  114  111.  441,  3  N.  E. 
97;  Fatt  v.  UcPhetaon,  98  111.  497. 

Preventing  Mrs.  Elizabeth  A.  Moore  from 
making  a  will  would  raise  a  constructive 
trust  in  Willis  E.  Moore. 

Underbill.  Trusts,  p.  88;  Roby  v.  Coie- 
ftour,  135  111.  300,  25  N.  E.  778;  Gruhn  v. 
Richardton,  128  111.  178,  21  N.  E.  20;  Alien 
V.  Jackson,  122  111.  567,  13  N.  E.  840;  ifyera 
V.  Jackson.  135  Ind.  136,  34  N.  E.  810. 

Ur.  Ira  IS,  Bbarp  for  appellees. 

HoBlca,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  waJi  brought  by  af^llants 
against  appelleea  to  enforce  a  trust  in  real 
estate.  Appellees'  demurrer  for  want  of 
facts  was  sustained  to  the  fourth  and  fifth 
paragraphs  of  the  complaint,  the  other  par- 
agraphs having  been  withdrawn ;  and,  ap- 
pellants refusing  to  plead  further,  judg- 
menl  woe  rendered  against  them.  The  ac- 
tion of  the  court  in  sustaining  said  demur- 
rer is  called  in  question  by  the  assignment 
of  errors.  It  is  alleged  in  the  fourth  pal's- 
graph:  That  "Elizabeth  A,  Rodgers,  tbe 
sister  of  appellants,  was  the  owner  of  real 
estate  in  Clinton  county,  Indiana  [describ- 
ing it},  of  the  value  of  more  than  C0,000. 
Tliat  she  also  owned  a  large  amount  of  real 
estate  and  pergonal  property  in  Boone  coun- 
ty, Indiana,  of  the  value  of  more  than  $10,- 
000.  That  appellants,  brothers  of  said  Eliz- 
abeth A.  Rodgers,  were  and  are  of  very  mod- 
erate circumstances,  and  that  appellant 
Thomas  B.  Ransdel  was  and  is  very  poor 
financially,  and  a  cripple,  having  lost  both 
an  armband  a  leg  before  the  marriage  of  said 
Elizabeth  Rodgers  to  said  Willis  E.  Moore- 
That  in  1876  said  Elizabeth  A.  Rodgers  be- 
came engaged  to  marry  <Mie  Willis  E.  Moore, 
who  was  possessed  of  an  estate  of  very  lim- 
ited value,  to  wit,  of  the  value  of  not  exceed- 
ing C500;  that  the  said  Elizabeth  A.  Rod- 
gers was  a  widow  without  children  or  their 


that  a  large  portion  of  her  property  should. 
at  her  death,  vest  in  appellants,  her  broth- 
ers, and  especially  that  they  should  become 
the  owners  in  fee  simple  of  her  real  estate 
in  Clinton  county,  Indiana,  which  fact  she 
made  known  to  said  Willis  E.  Moore  before 
their  marriage,  and  it  was  agreed  between 
them  that  said  Elizabeth  A.  should,  either 
by  will  or  deed,  vest  the  title  to  said  Clin- 
ton county  real  estate  in  her  said  brothers. 
That  after  said  agreement  said  Elizabeth  A. 
and  the  said  Willis  E.  Moore  were.  In  the- 
year  1878.  lawfully  married.  That  no  chil- 
dren were  born  of  such  marriage,  but  that 
said  Willis  E.  Moore  had  three  children  bj- 
a  previous  marriage,  to  wit,  these  appellees- 
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That  in  1894  laid  Elizabeth  became  sick, 
Uld  recoeiiized  tbe  fact  that  she  could  not 
recover  troin  said  sickness,  and,  knowing 
And  believing  that  she  vrould  certainly  die, 
requested  her  huBbajid  Willis  E.  Moore,  to 
procure  *xt  attorney  or  other  competent  per- 
son to  make  and  prepare  a  deed  or  will  lor 
her  signature  and  execution,  to  carry  out  her 
purpose  and  wish  to  Test  tlie  title  to  aaid 
real  estate  in  appellants.  That  she  wai  " 
Bound  mind  and  memory,  but  physically 
able  to  leave  the  house.  That  her  husband 
promised  her  be  would  do  so,  but  failed  and 
neglected  to  secure  a  person  to  draft  stich 
deed  or  will  as  requested  by  her.  That  she 
constantly  grew  worse,  and  shortlir  after- 
wards, in  1S1)4,  knowing  and  believing  that 
she  would  certainly  die,  she  called  her  hus- 
band, Willis  E.  Moore,  to  her  bedside,  and 
as  &  last  request  asked  him  that  some  per- 
son competent  to  draft  a  deed  or  will  be 
Bent  for,  in  order  that  she  might  carry  out 
her  desire  of  vesting  the  title  to  said  real  es- 
tate in  appellants,  but  that  said  Willis  E. 
Moore  again  postponed  her,  telling  her  that 
■he  was  then  unabie  to  make  a  will,  but  to 
rely  on  him,  and  that  he  would  see  that  her 
brothers,  the  appellants,  should  have  said 
real  estate,  in  case  she  should  die  without 
having  made  a  will  or  conveyed  the  sam 
tbem.  That  he  would,  in  that  event,  receive 
the  title  to  said  real  estate  in  trust  for  them, 
■Jid  see  that  the  title  thereto  was  properly 
vested  in  them.  That  at  the  time  of  makil^f 
naid  several  requests  the  ^id  Elizabeth  A. 
Moore  was  ol  sound  mind,  able  and  compe- 
tent to  make  and  execute  a  deed  or  will, — 
a  fact  well  known  to  said  Willis  E.  Moore; 
bnt  said  Elizabeth  A.  Moore,  having-  full 
faith  and  unbounded  confldence  in  her  said 
'  husband,  acquiesced  in  said  statement  of  her 
husband,  and  relied  upon  him,  in  caee  of 
her  death,  to  receive  and  hold  said  real  es- 
tate in  trust  for  the  use  and  benefit  of  ap- 
pellants, and  that  they  should  became  the 
owners  thereof  in  tee  simple.  That  said 
Elizabeth  A.  constantly  grew  worse,  and  a 
-short  time  thereafter  died,  without  making 
a  will  or  deed,  and  without  in  any  way  con- 
veying said  real  estate  to  appellants,  except 
ui  hereinbefore  set  forth.  That  soon  after 
her  death  the  said  Willis  E.  Moore,  with  the 
intention  of  carrying  out  the  wishes  of  his 
deceased  wife,  and  for  the  purpose  of  mani- 
festing the  tnist  imposed  upon  him  by  her, 
called  the  three  brothers  together  for  the 
purpose  of  vesting  the  title  to  said  real  es- 
tate in  them,  by  executing  to  them  a  deed 
or  deeds  of  oonveyajice.  That  appellant 
Walter  H.  Sansdel  at  that  time  resided  in 
the  state  of  Missouri,  and  the  other  brothers 
resided  in  different  parts  of  the  state  of  In- 
diana. That  in  response  to  said  request 
aaid  appellants  went  from  their  several 
homes  to  Tbomtown,  Indiana,  and  met  the 
•aid  Willis  E.  Moore,  who  thereupon  pro- 
posed, in  accordance  with  said  trust,  to  exe- 
cute a  deed  or  deeds  to  appellants,  convey- 
ing said  real  estate  to  them,  but  the  said 
Walter  H.  Hansdel,  being  a  resident  of  Mis- 
souri, expressed  a  desire  that  said  Willis  E. 
Moore,  instead  of  executing  a  deed  for  said 
M  L.  R.  A. 


real  estate  to  appellants,  should  take  the 
charge  and  management  theieof,  and  con- 
tinue to  hold  the  same  in  trust  for  them, 
and  as  early  as  possible  find  a  purchaser  for 
and  sell  the  same,  and  divide  the  proceeds 
among  appellants.  That  appellants  con- 
sented to  said  arrangement,  and  said  Willis 
E.  Moore,  in  order  to  evidence  said  trust  and 
arrangement,  prepared  and  delivered  to  ap- 
pellants a  written  memorandum  in  the  words 
and  figures  following,  to  wit:  'Know  all 
men  t^  these  presents,  that  we,  the  under- 
signed names,  being  brothers  of  Elizabeth  A. 
Moore,  deceased,  are  willing,  when  the  farm 
is  sold,  and  all  the  money  furnished  each  of 
them  by  Willis  E.  Moore,  her  surviving  hus- 
band, and  all  other  expenses  are  taken  from 
the  proceeds  of  the  aale  of  the  land,  that 
the  remainder  be  equally  divided  among  the 
brothers,  while  Walter  H.  Ransdel  agrees 
that  Thomas  and  William  shall  each  have 
3100  of  his  interest  when  paid.  The  sale 
and  division,  together  with  the  management 
of  the  land,  to  be  done  by  said  Willis  E. 
Moore.  This  11th  day  of  April,  1894.  Wal- 
ter H.  Ransdel.  Thomas  B.  Ransdel.  Wil- 
liam M.  Ransdel.'  That  the  farm  land  re- 
ferred to  in  said  written  memorandum  was 
and  is  the  real  estate  above  described  in 
Clinton  county,  Indiana,  and  the  said  Wal- 
ter H.,  Thomas  B.,  and  William  M.  Ransdel 
mentioned  in  said  written  memorandum 
were  and  are  the  appellants.  That  imme- 
diately after  the  said  written  memorandum 
of  agreement  had  been  so  prepared,  exe- 
cuted, and  delivered  to  the  appellants,  the 
said  Willis  E.  Moore  took  possession  of  said 
real  estate  for  the  use  and  benefit  of  appel- 
lants, and  proceeded  to  execute  said  trust, 
by  trying  to  sell  said  real  estate  for  the  use 
of  appellants.  That  soon  after  he  took  pos- 
session of  said  real  estate  as  such  trustee, 
not  being  able  to  find  a  purchaser  therefor, 
he  applied  to  the  Union  Trust  Company  of 
Indianapolis,  Indiana,  for  a  loan  of  $l,oDO 
on  a  portion  of  said  real  estate,  for  use  and 
benefit  of  appellants,  which  sum  he  received 
in  cash  from  said  trust  company  about  Feb- 
ruary 7,  1SB5,  executing  in  his  own  name  a 
mortgage  to  said  trust  company  on  said  real 
estate.  That  on  or  about  April  16,  1896,  he 
applied  to  one  Mary  Douglass  for  a  loan  of 
$500,  which  sum  he  also  received  in  cash  for 
the  use  and  benefit  of  appellants,  and  exe- 
cuted to  her  a  mortgage  on  a  portion  of  said 
real  estate  to  secure  the  same.  Soon  after 
he  so  received  the  money,  he,  as  such  trustee, 
made  a  partial  distribution  thereof  among 
appellants.  The  exact  amount  paid  to  each 
appellant  they  are  now  unable  to  state.  That 
after  the  death  of  Elizabeth  A.  Moore  the 
said  Willis  E.  Moore  at  all  times  admitted 
said  trust.  That  soon  after  receiving  the 
money  from  said  trust  company  as  afore- 
said, he  sent  to  appellant  Walter  H.  Rans- 
del a  check  for  8300  thereof,  and  at  the  same 
time  wrote  a  letter  to  him,  in  which  he  ad- 
mitted said  trust,  which  letter  is  in  the 
words  and  figures  following,  to  wit:  'Thorn- 
town,  Ind.,  March  4th,  1896.  Mr.  W.  H. 
Ransdel,  North  Fork,  Mo.— Dear  Brother: 
I  received  your  letter  of  the  1st,  and  was 
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{lad  that  yon  aod  jours  were  well,  m  usual  i 
and  we  have  a  man  here  now  soliciting  aid 
for  the  Nebraska  suffBrera,  and  it  eeems  a 
deplorable  a&air,  but  we  liope  for  better 
things  in  the  next  crop.  Enclosed  ples^e 
find  check  for  C300.  1  failed  to  make  a 
sale  of  the  land  on  account  of  the  condition 
of  things,  so  I  got  some  abstracters  to  look 
the  matter  up  completely,  and  have  got  the 
title  in  shape  that  an  Eastern  company 
made  a  loan  on  it  for  $1,500,  and  the  ogree- 
mant  reads,  after  dividing  the  proceeds 
equally  between  you  three  brothers,  you  give 
lliomas  and  William  each  «I00  of  your  third 
and  on  this  amount  they  each  get  $600  and 
you  $300,  and  what  you  and  they  get  in  the 
future  will  be  equally  divided  between  you 
and  them.  1  am  going  to  moke  the  farm 
and  my  other  income  pay  the  loan  off  as 
fast  as  possible,  and  if  I  meet  with  a  chance 
to  sell  Defore  it  is  all  paid  the  purchaser 
will  assume  the  balance  as  part  payment. 
I  have  rented  the  farm  tor  one  half  of  every- 
tbii^  raised  on  it,  delivered  at  the  railroad 
station  there,  and  he  Axes  the  fenced,  and 
cleans  out  the  bushes  off  the  farm.  William 
has  moved  to  Thorntown,  and  will  farm  6 
acres  of  land  I  have  south  of  town  witlh  1 
acre  where  he  lived.  I  built  Thomas  an.  ad- 
dition to  his  bouse  last  summer  for  a  kitch- 
en, bedroom,  and  pantry,  and  moved  the  one 
they  hod  back  for  a  summer  icitchen.  George 
and  Liuie  are  still  keeping  houae  fur  me, 
and  we  are  getting  along  fairly  well,  and 
will  continue  awhile  yet  at  least.  Write 
soon  and  often.  Yours,  truly,  W.  E,  Moore.' 
On  top  of  the  second  page  of  this  letter  is 
the  following:  'ElizabeUi  wanted  to  help 
the  boys  some,  and  it  seems  it  could  not  of 
come  m  a  more  needy  time  than  now,  and 
we  hope  what  you  can  help  them  to  now 
will  be  appreciated.'  That  the  real  estate 
and  farm  land  referred  to  in  said  letter  is 
the  real  estate  in  Clinton  county,  Indiana, 
above  described.  That  the  said  William  re- 
ferred to  in  said  letter  is  the  appellant  Wil- 
liam M.  Ransdel,  and  the  said  Thomas  re- 
ferred to  in  said  letter  is  the  appellant 
Thomas  B.  Ransdel.  That  afteruarde,  on 
September  24,  ISOR,  said  Willis  E.  Moore, 
while  so  holding  said  real  cKtate  in  trust  for 
appellants,  died  intestate  in  Boone  county, 
Indiana.  That  be  never  at  any  time  denied 
or  renounced  his  trust,  but  at  all  times  ad- 
mitted the  same.  That  appellees  are  the 
only  children  and  heirs  of  said  Willis  E. 
Moore  by  a  former  marriage,  and  they  each 
claim  an  interest  in  said  real  estate,  adverse 
to  the  title  and  interest  of  appellants.  That 
they  have  no  interest  or  title  whatever  to 
said  real  estate  or  in  the  matter  in  con- 
troversy." 

It  is  settled  law  that  under  Biims's  Rev, 
But.  1S94,  S  33fll  (Horner's  Rev.  SUt. 
1897,  g  20Q9),  concerning  trusts,  that  an  ex- 

tiress  trust  may  be  established  by  any  writ- 
ng  or  writings  under  the  hand  of  the  party 
to  be  charged,  or  of  tiie  party  who  is  by  law 
enabled  to  declare  the  same,  provided  the 
fiduciary  relations  and  the  terms  and  con- 
ditions of  the  trust  are  set  forth  with  suffi- 
cient certainty.  Sintner  v.  Jonet,  122  Ind. 
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148,  151,  23  N.  E.  7t)I;  Qaylord  v.  Lafayette, 
115  Ind.  423,  428,  IT  N.  E.  899,  and  cases 
cited;  Wright  t.  Moody,  118  Ind.  175,  178, 
179.  18  N.  E.  608;  Kingtbury  v.  BunuuU, 
58  111.  310,  11  Am.  Rep.  07;  1  Parry,  Tr. 
«h  ed.  fS  78-83;  2  Pom.  Eq.  Jur.  H  1008, 
1007 ;  Lewin,  Tr.  Ist  Am.  ed.  by  Flint  'oa, 
67,  and  notes;  27  Am.  &,  Ei^.  Enc,  X^w,  pp. 
40,  67,  and  notes;  Browne,  Stat.  Fr.  5th  ed. 
i  07.  Letters,  receipts,  memoranda,  or 
other  writings  signed  by  the  trustee  may  he 
suBicient  to  etitablisb  a  trust,  but,  if  the 
terms  of  the  trust  are  collected  from  several 
papers,  it  is  not  necessary  that  all  of  them 
should  be  signed,  but  it  is  sufficient  if  they 
are  so  referred  to  and  connected  with  the 
paper  bhat  is  signed  that  they  may  be  iden- 
tified and  read  as  genuine  papers,  and  a  part 
of  the  transaction.  Qaytord  v-  Lafayette, 
115  Ind.  428,  17  N.  E.  8B9;  1  Periy,  Tr.  4th 
ed.  i  83;  Browne,  Stat.  Fr.  6tb  ed.  SI  S7, 
105,350,355;  Lewin,  Tr.  1st  Am.  ed.  by  Flint 
*56,  57,  and  notes;  Denton  v,  Daviee,  18 
Vea.  Jr.  503;  Van  Cott  v.  Prentice,  104  N. 
Y.  45,  10  N.  E.  257;  Neuikirk  v.  Place,  47  N. 
J.  Eq.  477,  21  Atl.  124;  Hamer  v.  Sidieay, 
124  N.  Y.  538,  12  L.  R,  A.  463,  27  N.  E.  258; 
UcCandUtt  v.  Woiwer,  26  W.  Va.  754,  780; 
Taictiey  v.  Croicther,  3  Bro.  Ch.  161,  31S; 
Fonter  v.  Hale,  3  Ves.  Jr.  600,  S  Vea.  Jr. 
308,  315;  Iforfon  v.  Teteart,  2  Younge  t 
C.  Ch.  Cas.  67.  In  such  ease  oral  evidene* 
may  be  admitted  to  show  the  position,  situ- 
ation, and  surroundings  of  tiie  parties  at 
the  time,  in  order  that  the  writings  may  ba 
read  and  construeS  in  the  light  of  such  faeU, 
and  the  circumstances  of  the  case.  WiUt  t. 
Host,  77  Ind.  1,  12,  13,  40  Am. 
Rep.  279,  and  cases  cited;  Packard 
V.  Putnam,  57  N.  H.  43)  61 ;  Jfetid 
V.  Parker,  115  Mass.  413,  20  Am.  Rep.  110; 
Hurley  v.  Broicn,  98  ifosB.  545,  06  Am.  Dec 
fI7 1 ;  Dorr  v.  Clapp,  160  Mass.  538,  642,  36  N. 
E.  474,  and  cases  cited;  Urann  v.  Coatrt.  109 
Mass.  681,  .584;  Oliver  v.  Hunting,  L.  R.  44 
Ch.  Div.  205 :  Ketckirk  v.  Place,  47  N.  J.  Eq. 
477,  21  Atl.  124;  VcCondless  v.  War- 
ner, 26  W.  Va.  780;  Kingsbury  v. 
Bumjide,  58  III .  310,  11  Am.  Rep. 
C7 ;  Beach,  Modern  Law  of  Contracts, 
i  681,  and  cases  cited;  1  Greenl.  Ev.  {J  28S- 
288,  295o;  2  Wharton,  Ev.  H  940-943 ;  Wood, 
SUt.  Fr.  gg  39.'),  398,  440,  and  notes.  This  ia 
upon  the  principle  that  the  court  may  be 
placed,  in  r^ard  to  the  surroundings  and 
circumstances,  as  nearly  as  poasihle  in  the 
position  of  the  parties  whose  writings  are 
to  be  interpreted.  The  settlor,  under  the  al- 
legationa  of  the  fourth  paragraph,  was  Elii- 
abeth  A,  Moore,  and  the  trustee  was  her  hus- 
band. BrooJIce'*  Appeal,  100  Pa.  188 ; 
Browne,  Stat.  Fr.  Eth  ed.  gg  97,  08.  She 
did  not  promise  to  create  the  trust;  ahe  cre- 
ated it.  If  a  writing  or  writings  setting 
forth  tiie  terms  of  the  trust  had  been  signed 


therefore  created  by  her  for  the  benefit  of 
appellants,  and,  although  not  in  writing, 
was  not  void,  but  could  not  be  established 
except  by  the  proper  evidence  in  writing. 
Badden  r.  Johnson,  7  Ind.  304,  307;  Maltur 
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T.  8coUs,  36  Ind.  1,  3;  Oicena  «.  Leicis,  46 
Ind.  4S8,  IS  Am.  Sep.  295;  WilU  v.  Roia, 
77  Ind.  8,  7,  40  Am.  Ren,  279;  Browne, 
Stat.  Fr.  Gth  ed.  H  104,  115a.  B;  her 
death  the  legal  title  vested  in  her  husband, 
the  trustee,  and  no  further  act  or  convey- 
ance on  ber  part  was  necessary  to  give  elTect 
to  the  trust.  It  was  not  executory,  bo  f 
as  she  was  concerned.  All  that  was  i 
quired  to  vest  the  legal  title  to  the  la.nd 
controversy  ia  appellants  was  a  deed  by  the 
trustee  conveying  the  same  to  them.  If 
J^lrg.  Moore  had  delivered  to  her  husband 
the  value  of  said  trust  in  money,  to  be  paid 
by  him  to  sppellauts,  as  a  gift  from  her, 
the  legal  title  to  said  monr^y  would  have 
rested  in  appellants  when  the  trustee  deliv- 
ftred  the  same  to  tbem.  Nothing  would  be 
required  of  the  court  in  either  case,  in  an 
action  to  enforce  such  trusts,  but  to  give  ef- 
fect to  said  trust,  if  the  same  could  be  es- 
tablished by  the  proper  evidence;  which,  in 
the  case  of  an  express  trust  of  real  estate, 
the  law  requires  to  be  in  writing,  signed  by 
the  proper  person,  and  in  the  case  of  money 
parol  evidence  would  he  suflicLent.  Browne, 
SUt.  Fr.  5th  ed.  g  62 ;  2  Story,  Eq.  Jur.  I 
B12;  I  Perry,  Xr.  4th  ed.  S  86.  As  there 
was  no  written  declaration  of  said  trust, 
and  the  terms  tliereof,  signed  by  Mrs.  Moore 

Erior  to  the  time  the  land  vested  in  her 
uaband  by  her  death,  by  which  said  trust 
could  be  established,  the  same  may  be  proved 
by  any  writing  or  writings  which  contain 
the  necessary  facta,  signed  by  her  husband, 
the  trustee.  McCandleaa  v.  Warner,  28  W. 
Va.  780;  McTay  v,  McVay,  43  N.  J.  Eq.  47, 
50,  61,  10  Atl.  178;  Tanner  v.  Skinner,  II 
Bush.  120;  McClellan  v.  ifcCfclion,  05  Me. 
600,  506:  Moore  v.  Pickett,  6Z  111.  158;  1 
Perry,  Tr.  4th  ed.  i  82,  pp.  B6,  67,  |  83,  p. 
71;  2  Pom.  Eq.  Jur.  %  1007;  Browne,  Stat 
Ft.  6th  ed.  !S  08,  101,  104;  27  Am.  &  Eng. 
Eno.  Law,  pp.  60,  51;  Hill,  Trustees,  4th 
Am.  ed.  00,  100.  The  letter  of  March  4, 
1895,  signed  by  said  Willis  E.  Moore,  to  one 
of  the  appellants,  refers  to  the  written  mem- 
orandum of  April  11,  1SD4,  signed  by  appel- 
lants, and  BO  connects  the  letter  with  said 
memolandum,  the  abstract  of  title,  and  the 
mortgage  executed  by  him  on  said  real  estate 
that  the  same  must  be  read  as  a  part  of  the 
letter.  Reading  these  writings  together,  in 
the  light  of  the  surroundings  and  ciicum- 
Htancea  Blle<;ed  in  said  parngraph,  the  ob- 
ject and  nature  of  the  trust,  the  persons 
who  are  to  take  as  ixxtuis  que  tfust,  and 
the  proportions  in  which  they  take,  as  well 
as  their  connection  with  the  subject-matter 
of  the  tniHt,  are  set  forth  with  sufficient  cer- 
tainty. When  such  facts  appear  from  the 
writings,  the  trust  will  be  enforced.  1  Per- 
ry, Tr.  4th  ed.  S  83;  Tarmer  v.  Skinner,  11 
Bash,  120. 

It  is  insisted,  however,  by  appellees  that 
said  writings  do  not  show  a  perfectly  cre- 
ated trust,  for  the  reason  that,  to  give  ef- 
fect to  the  trust,  Jhe  real  estate  was  to  be 
sold  by  Moore,  and  the  money  divided  among 
appellants :  that  it  was  therefore  executory. 
and  that  the  same  was  without  considera- 
tion, and  appellants  were  mere  volunteers, 
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and  could  not  enforce  the  trust.  It  is  true 
that  when  there  is  no  sufSdeut  considera- 
tion, and  the  trust  is  executory,  a  voluntary 
settlor  cannot  be  compelled  to  complete  the 
trust;  but  when  there  is  a  sufficient  consid- 
eration he  may  be  compelled  to  do  so.  I 
Perry,  Tr.  4th  ed.  19  95-97;  Oaylord  v.  La- 
fayette, 115  Ind.  428,  IT  N.  £.  899,  and  cafes 
cited.  It  would  seem  that  said  trust  was 
perfectly  declared  under  the  rule  stated  in 
Uaylord  v.  Lafayette,  115  Ind.  429,  17  N.  K 
899,  and,  if  so,  it  could  be  enforced  by  ap- 
pellants even  if  there  was  no  consideration, 
and  they  were  mere  volunteers.  It  is  not 
necessary,  however,  to  determine  whether  or 
not  the  express  trust  shown  by  said  writings 
was  perfectly  created,  or  was  only  execu- 
tory, for  the  reason  that,  if  it  be  conceded 
that  said  trust  is  executory,  so  far  as  the 
trustee  is  concerned,  it  docs  not  follow  that 
the  some  is  not  supported  by  sufficient  con- 
sideration. The  antenuptial  agreement  be- 
tween Elizabeth  A.  Moore  and  Willis  E. 
Moore  was  that  the  real  estate  in  Clinton 
county,  described  in  the  complaint,  should 
at  her  death  be  the  property  of  appcllanta, 
either  by  will  or  deed;  in  other  words,  that 
the  said  husband  should  in  such  case  have 
no  interest  in  said  real  estate  on  the  death 
of  his  wife.  This  agreement,  although  not 
in  writing,  was  supported  by  a  valuable  con- 
sideration,— that  of  marriage.  1  Perry,  Tr. 
4th  ed.  i  110,  and  cases  cited;  6  Am.  k  Eng. 
Enc.  Law,  2d  ed.  pp.  724,  726,  and  cases 
cited;  .Slate  ex  ret.  Harrison  v.  Osbom,  143 
Ind.  671,  877,  678,  42  N.  E.  821,  and  cases 
cited;  ifarmon  v.  White,  151  Ind.  445,  51  N. 
E.  930.  The  agreement  of  said  Moore,  made 
with  his  wife  on  her  deathbed,  to  hold  said 
land  in  trust  for  appellants  and  convey  the 
same  to  them,  and  his  acts,  after  her  death, 
in  carrying  out  said  agreement,  were  in 
compliance  with,  and  to  accomplish  the  pur- 
pose of,  said  antenuptial  agreement.  Said 
antenuptial  agreement,  although  not  in 
writing,  being  supported  by  a  valuable  con- 
sideration, constituted  a  sufficient  consider- 
atjon  for  the  promise  of  said  Moore  to  hold 
the  real  estate  in  controversy  in  trust  for 
appellants.  WilU  v.  Rons,  77  Ind.  1,  6-10, 
and  cases  cited,  40  Am.  Rep.  279;  Brown  *. 
Ravilings,  72  Ind.  505,  510;  Thomas  v.  Ver- 
ry,  113  Ind.  83,  88,  15  N.  E.  244;  Polt  v. 
Loaey,  111  Ind.  74,  88,  60  Am.  Rep.  677,  12 
N.  E.  121.  Moreover,  the  vesting  of  the  ti- 
tle to  said  real  estate  in  said  Moore  under 
the  facts  alleged  was  alcne  sufficient  con- 
sideration to  support  his  a^eement  to  hold 
the  same  in  trust  for,  and  convey  the  some 
to,  appellants.  Woodicard  v.  Wilcoa,  ij 
Ind.  207.  214;  Miller  v,  Billingsly,  41  Ind. 
489;  Stcitzer  v.  SkiUa,  8  III.  529,  44  Am. 
Rep.  723 ;  [Etliion  v.  EllUon,  6  Tes. 
Jr.  656]  1  White  k  T.  Lead.  Cas.  in  Eq.  4th 
Am.  ed.  432,  433.  It  is  not  required  that 
the  consideration  for  an  express  trust  be 
set  forth  in  the  writings;  the  consideration 
may  be  proven  by  oral  testimony.  Wills  v. 
Roes.  77  Ind.  12,  40  Am.  Rep.  279;  Arms 
V.  Aahley,  4  Pick.  71,  74.  It  is  clear,  there- 
fore, that  the  facts  all^^  show  that  there 
was  a  sufficient  consideration  for  the  truit 
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the  nettled  rule,  under  our  Code,  that  when 
one  person  agrees  nitb  another,  on  a  suffi- 
cient consideration,  to  do  a.  thing  for  the 
bencflt  of  a  third  person,  such  third  person 
may  enforce  the  same  if  not  rescinded  before 
acceptance,  Walerman  v.  ilorgoM,  114  Ind. 
237,  16  N.  E.  500,  and  cases  <;it«di  Sender- 
ton  V.  McDonald,  84  Ind.  14B,  and  cases 
eiUd;  Qicattncy  v.  Wheeler,  26  Ind.  415, 
417.  The  rule  at  law  was  otherwise  based 
upon  the  gpround  that  there  waa  no  privity 
el  contract  between  parties.  Farlovi  v, 
£c»ip,  T  Blackf.  544,  646.  lb  is  not  neces- 
«arj  that  any  consideration  move  from  the 
third  partf ;  it  is  enough  if  there  is  a  suf- 
ficient consideration  between  the  parties 
who  malie  the  agreement  for  the  benefit  of 
the  third  party.  Qwaitney  v.  Wheeler,  26 
*  Ind.  415,  in;Uiller  v.  Billingsly,  41  Ind. 
480;  Ualthewt  v.  Ritenour,  31  Ind.  31,  S3, 
34.  In  iiiUer  t.  Billingals.  41  Ind.  48H,  one 
Hays  gave  to  Miller  a  draft  on  a  firm  in 
Cincinnati,  Ohio,  for  {1,000,  and  it  wa^ 
agreed  between  them  tha.t  when  Miller  re- 
ceived the  money  he  waa  to  retain  $300  aa  a 
loan,  and  pay  the  remainder  to  three  per- 
sons, one  of  whom  was  named  Billingsly, 
fixing  the  amount  to  be  paid  to  each  person. 
Miller,  a  few  days  after  receiving  the  money 
upon  the  draft,  paid  two  of  the  persons  the 
amounts  agreed  to  be  paid  them.  Miller 
tailed  and  neglected  to  pay  the  money  to 
Billingaly,  the  other  person  named,  nor  did 
he  inform  Billingsly  that  he  had  the  money 
for  him.  The  money  sent  to  Billingsly  was 
intended  as  a  gift,  and  Miller  was  directed 
to  say  to  Billingsly,  when  he  delivered  t)ie 
money  to  him,  that  it  was  sent  as  a  present 
to  him  by  Hays.  About  two  years  after 
Miller  received  the  money,  and  after  the 
death  of  Hays,  Billingsly  was  informed  of 
the  facta,  and  demanded  the  same  of  Miller, 


"in  the  above  cases  the  person  making  the 
promise  or  receiving  the  money  or  article  is 
treated  as  a  trustee  for  the  person  for 
whose  benefit  the  promise  was  made,  or  for 
whose  use  the  money  or  article  of  value  was 
received."  As  we  have  heretofore  shown, 
there  is  no  difference  between  the  creation 
sod  enforcement  of  an  express  trust  as  to 
real  and  personal  property,  except  that  in 
ease  of  real  estate  the  some  can  only  be 
established  by  a  writing  or  writings  signed 
by  the  proper  person,  while  the  trust  as  to 
personal  property  may  be  established  by 
parol  evidence.  Browne,  Stat.  Fr.  6th  ed. 
•  ""i  2  St«i7,  Bq.  Jut.  j  B12;  Perry,  Tr. 
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Appellees  insist  that  under  the  rule  de- 
efared  in  Wnght  v.  Moody,  116  Ind.  175,  18 
N.  E.  60S,  appellants  cannot  maintain  this 
action  on  the  facts  alleged  in  said  fourth 
paragraph.  What  was  said  in  that  case  must 
be  limited  to  the  facts  there  stated.  In  that 
ease  there  was  no  writing  signed  by  anyone 
manifesting  any  trust,  and  it  was  sought  '-' 


ing,  was  merely  executory  on  the  part  of  the 

settlor.  It  is  true  it  was  aaid  in  that  caa* 
(at  p.  179,  116  Ind.,  and  p.  610,  18  N.  K) 
that,  "when  two  persons,  for  a  valuable  con- 
sideration, between  themselves  covenant  to 
do  some  act  for  the  benefit  of  a  volunteer, 
the  latter  cannot  enforce  the  perfonnance  of 
the  covenant  against  the  two,  although  eai^ 
one  might  as  against  the  other."  All  the 
cases  cited  to  sustain  this  proposition,  ex- 
cept the  first,  are  predicated  upon  the  old 
idea  of  want  of  privity  of  contract  on  t^e 
part  of  the  person  for  whose  benefit  the  act 
was  to  be  done,  which  has  long  since  been 
repudiated  in  this  state.  The  first  caaa 
QittA—OayloTd  V.  Lafayette,  115  lod.  428, 
17  N.  E.  809, — only  decides  that,  when  prop- 
erty has  been  conveyed  upon  a  trust,  the 
!)recise  nature  of  which  has  been  imperfect- 
y  declared,  or  when  the  donor  bos  majii. 
tested  bis  purpose  ultimately,  at  a  time  and 
in  a  manner  thereafter  to  be  determined  by 
himself  or  by  the  trustee,  to  bestow  the 
property  upon  the  person  najned,  the  trust 
is  incomplel«  and  executory,  because  it  has 
not  passed  beyond  the  conUol  of  the  donor, 
and  courts  of  equity  will  not  aid  a  volunteer 
to  carry  into  effect  an  imperfect  or  an  execu- 
tory trust.  It  is  sufficient  to  aaj,  however, 
that  this  is  not  a  case  where  two  persons, 
for  a  valuable  consideration  between  them- 
selves, covenanted  to  do  some  act  for  the 
benefit  of  a  third,  and  the  latter  is  seeking 
to  enforce  the  covenant  against  tlie  two,  but 
where  one  person  orally  promised  another, 
for  a  sufficient  consideration,  to  hold  real 
estate,  vested  in  the  prcanisor  )^  the 
promisee,  in  trust  for  third  persona,  who  are 
seeking  to  enforce  the  trust  upon  writings 
subsequently  signed  by  the  person  making 
the  promise.  Concerning  such  a  coae  the 
American  editors  of  White  and  Tudors' 
Leading  Cases  in  Equity  4th  ed.  vol.  1,  at 
page  432,  say:  "Where  real  estate  is  con- 
veyed with  an  express  or  implied  agreement 
that  it  shall  be  held  for  the  use  of  a  third 
person,  equity  will  fasten  a  trust  on  the 
conscience  of  the  grantee.  The  trust  arises 
from  the  breach  of  confidence  on  the  part  of 
the  grantee,  and  a  declaration  of  it  in  writ- 
ing, and  under  his  hand,  is  evidence  which 
he  will  not  be  permitted  to  contravene." 
[Ellison  V.  EHi«on].  Whatever  the  rule  may 
be  elsewhere,  in  this  state,  under  the  Code, 
it  has  been  held,  since  the  decision  of  Bird 
V.  Laniut,  7  Ind.  615,  that  such  third  per- 
sons may  enforce  any  contracts  made  for 
their  benefit  upon  a  sufScient  consideration, 
whether  they  paid  or  furnished  any  part 
thereof  or  not.  It  follows  that  ap{>ellants 
are  entitled  to  enforce  said  trust  against  ap- 
pellees, and  that  the  court  erred  in  sustain- 
ing the  demurrer  to  said  fourth  paragraph. 
The  question  presented  by  the  demurrer 
to  the  fifth  paragraph  of  complaint  is 
whether  or  not  a  trust  can  be  enforced 
against  a  man  who,  when  his  wife  is  on  her 
deathbed,  by  his  promise  prevents  a  deed 
or  will  or  other  writing  tieing  made  by  her 
in  favor  of  her  brothers,  and  on  the  death  of 
the  wife  the  real  estate  intended  for  the 
brothers  is  inherited  by  said  husband,  he  be- 
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ins  ber  only  heir  Kt  law.  Th«  rule  estab- 
lished by  the  authorities  is  that  when  an 
heir  or  devisee  in  a  will  prevents  the  testa- 
tor from  providing  for  one  for  whom  he 
would  have  provided  but  for  the  interference 
■of  the  heir  or  devisee,  such  heir  or  devisee 
will  be  deemed  a.  trustee,  by  operation  of 
law,  of  the  propertj,  real  or  persomil,  re- 
ceived by  him  from  tjie  testator's  estate,  to 
the  amount  or  extent  that  the  defrauded 
partj  would  have  received  had  not  the  in- 
"tention  of  the  deceased  been  interfered  with. 
This  rule  applies  also  wben  an  heir  pre- 
vents the  making  of  a  will  or  deed  in  favor 
«f  another,  and  thereby  inherits  the  prop- 
erty that  would  etberwise  have  been  given 
■uch  other  person.  Hill,  Trustees,  4tb  Am. 
-«d.  234;  1  Perry,  Tr.  4th  ed.  H  181,  182;  1 
Sl«ry,  Eq.  Jur.  {!  260,  781;  Pom.  Eq.  Jur. 
SS  430,  9ie,  I  1064,  p.  1305,  and  caaes  cited 
in  notes;  1  Redf.  Wills,  4th  ed.  pp.  611,  612; 
OilpaSrick  v.  Qlidden,  81  Me.  137,  2  L.  R.  A. 
462,  16  Atl.  464.  It  is  not  essential  to  the 
-creation  of  such  a  trust  that  the  fraud  be 
actual,  it  may  be  actual  or  constructive. 
Meredith  v.  Meredith,  160  Ind.  299,  301,  60 
N.  E.  29;  Giffen  v.  Taylor,  139  Ind.  673.  578, 
37  N.  E.  392,  and  authorities  cited;  Cox  v. 
Amamann,  76  Ind.  210,  212,  213;  2  Waahb. 
Real  Prop.  6th  ed.  620.  An  a^itual  fraudu- 
lent intention  on  the  part  of  tbe  heji 
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trust  of  this  nature.  The  great  weight  of 
authority  in  England  and  in  this  country  in 
such  a  case  is  that,  after  the  death  of  the 
testator  or  intestate,  equity  will  convert  the 
devisee  or  heir  into  a  trustee,  whether  when 
be  gave  his  assent  he  intended  fraud  or  not; 
the  final  refusal  of  himself  if  living,  or,  if 
dead,  of  his  heirs  or  deviseee,  to  execute 
■uch  trust,  having  the  eiTect  to  cansummate 
the  fraud.  It  was  said  in  Coa  v.  Amtmann, 
76  Ind.  212:  "And  whenever  property  is 
acquired  by  fraud,  or  where,  though  origi- 
nally acquired  without  fraud,  it  is  against 
equity  that  it  should  be  retained  by  the 
party,  there  equity  raises  a  constructive 
trust,  which  is  held  not  to  be  within  the 
statute  (2  Washb.  Real  Prop.  p.  482,  6th  ed. 
4>.  620),  and  which  may  be  proved  by  parol. 
.  ■  .  So,  in  the  case  of  ^o^e  v.  Hoge,  1 
Watts,  163,  26  Am.  Rep.  62,  it  was  held  that, 
if  a  testator  be  induced  to  make  a  devise 
by  the  promise  of  the  devisee  that  it  should 
be  applied  for  the  benefit  of  another,  equity, 
upon  these  facts,  would  create  a  construc- 
tive trust,  which  might  be  established  by 
parol."  As  said  in  $  155,  Pom.  Eq.  Jur. : 
''Tf  one  party  obtains  the  legal  title  to  prop- 
«rty,  not  only  by  fraud  or  by  violation  of 
confidence  or  of  fiduciary  relations,  but  In 
any  other  unconscientious  manner,  so  that 
be  cannot  equitably  retain  the  property 
which  really  belongs  to  another,  equity 
carries  out  its  theory  of  a  double  ownership, 
-equitable  and  legal,  by  impressing  a  con- 
structive tmst  upon  the  property  in  favor 
■of  the  one  who  is,  in  good  conscience,  en-  . 
titled  to  it.  and  who  is  considered  in  equity  < 
as  the  beneficial  owner."  This  has  been  the  I 
doctrine  of  the  English  courts  tor  more  than 
two  hundred  years.  In  Rooktcood't  Cam ' 
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(1690)  Cro.  Eliz.  pt.  I,  p.  164,  a  father  in- 
tended to  charge  hie  land  with  £4  par  an- 
num for  each  of  his  two  youngest  sons,  but 
the  eldest  son  promised  that,  if  the  father 
would  not  do  so,  he  would  pay  the  same  to 
them.  Said  promise  was  enforced.  In  D\tt- 
ton  T.  Pool  (1878)  Vent.  318,  2  Lev.  ZIO, 
and  T.  Jones,  102,  the  father  of  plaintiff's 
wife  being  seised  of  a  wood,  which  he  in- 
tended to  sell  to  raise  portions  lor  younger 
children,  the  defendant,  being  his  heir, 
promised  the  father,  in  consideration  of  his 
forbearing  to  sell  it,  to  pay  plaintiff's  wife 
£1,000.  The  promise  was  enforced.  In 
Chamberlaine  v.  Ohamberlaine  (1676) 
Freem.  Ch.  34,  2  Eq.  Gas.  Abr.  43,  where  a 
father,  being  about  to  change  his  will  lest 
there  might  not  be  assets  enough  besides  the 
lands  settled  upon  his  son  to  pay  certain 
l^acies  to  his  daughter,  was  assured  by  the 
son  that  he  would  pay  them  in  case  of  de- 
ficiency of  assets  if  the  will  were  not 
changed,  the  son  was  held  to  his  promise; 
the  chancellor  remarking  that  it  was  the 
constant  practice  of  the  court  to  make  such 
decrees  en  such  promisee.  In  1684,  where 
her  son  promised  the  executrix  that  if  she 
would  obtain  a  new  will,  naming  him  as 
executor,  he  would  hold  it  in  trust  for  her, 
which  she  did,  the  lord  keeper  decreed  the 
trust,  notwithstanding  the  statute  of  frauds. 
Thf/nn  v.  Thynn,  1  Vern.  200.  And  in  1089, 
where  a  copy  bolder,  intending  to  leave  the 
greater  part  of  his  estate  to  his  godson,  was 
persuaded  by  his  wife,  on  ber  promise  to 
carry  out  his  intentjon,  to  give  the  whole 
to  her,  the  court,  notwithstanding  the  stat- 
ute, enforced  the  trust.  Devenish  v.  Bainet, 
Preo.  in  Ch.  3.  In  Oldham  v.  Litchfield 
(1705)  2  Vern.  506,  2  Eq.  Caa.  Abr.  44, 
lands  were  charged  with  an  annuity  on  proof 
that  the  testator  was  prevented  from  charg- 
ing the  lands  therewith  in  his  will  by  a 
promise  of  payment  by  the  devisee.  In  1747, 
a  teatatrii,  having  given  a  bond  for  £360  to 
the  plaintiff,  afterwards  by  a  new  will  gave 
it  to  another,  on  the  latter's  promise  to  give 
it,  at  her  decease,  to  the  plaintiff;  and  the 
performance  of  the  promise  was  decreed 
against  her  representatives  against  the  in- 
terposition of  the  statute  of  frauds.  Lord 
Chancellor  Hardwicke  said:  "I  know  no 
case  where  the  court  has  not  decreed  it, 
whether  such  an  undertaking  was  before  the 
viiM  has  been  made  or  after.  .  .  .  Thja 
is  not  setting  u^  anything  in  opposition  to 
the  will,  but  taking  care  that  what  has  been 
undertaken  shall  have  its  effect.  A  will 
being  ambulatory,  if  the  testatrix  has  a 
conversation  with  a  legatee  and  the  legatee 
promises  that,  in  consideration  of  the  testa- 
tor's disposition  in  favor  of  her  she  will  do 
an  act  in  favor  of  a  third  person,  and  the 
testatrix  lets  the  will  stand,  it  is  very  prop* 
er  the  person  who  undertook  to  do  the  act 
should  perform,  because,  I  must  take  it.  If 
she  had  not  so  promised,  the  testatrix  would 
have  altered  her  will."  Drakeford  v.  WiJfc*. 
3  Atk.  539.  In  Reeok  v.  Kennrgal  (1748) 
1  Ves.  Sr.  123,  1  Ambl.  67,  and  1  Wils.  227, 
a  residuary  legatee,  who  satisfied  the  testa- 
tor that  he  need  not  change  his  will  in  oi^ 
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der  to  gi*e  a  nephew  £100,  for  be  himMlf 
\Tould  pftj  it,  waB  held  truatae,  uid  »  trust 
iniposed  on  the  residue  of  the  aseeta.  Lord 
Chancellor  Hardwieke  said:  "The  court 
will  not  suffer  the  statute  to  protect  it 
[fraud]  BO  as  that  anjone  should  run  away 
with  a  beuefit  not  intended.  .  .  .  There 
ia  a  breach  of  promise,  but  attended  also 
with  fraud  upon  the  testator  as  welt  as  the 
plaintiff,  by  representing  as  if  there  was  no 
oecaaion  to  alter  the  will."  In  17B6,  in- 
stead of  chaneiug  his  will  with  the  avowed 
intention  of  increasing  the  annuitj  to  hie 
wife,  the  testator  told  his  residuary  legatee 
he  would  "leave  it  to  his  generosity  to  pay 
it  as  he  promised,"  and  a  trust  was  imposed 
on  the  residue  of  the  assets.  The  master  of 
the  rolls  said:  "The  word  'generosity'  can- 
not be  construed  to  take  away  the  effect  of 
a  solemn  desire  of  the  testator,  coupled  with 
the  promise  of  the  defendant.  The  defend- 
ant had  no  intention  of  fraud  at  that  time, 
for  be  desired  the  testator  to  make  a  new 
will.  Leaving  it  to  hie  generosity  1  It  is 
leaving  it  to  his  honor  and  conscience.  .  .  . 
The  question  is  whether,  by  reposing  that 
trust  in  the  defendant,  the  testator  was  not 
prevented  from  making  a  new  will.  The 
defendant  ought  to  have  told  him  that,  if  he 
did  not  put  it  in  bis  will,  he  would  not  do 
it:  instead  of  that,  he  promised  to  do  it, 
upon  which  the  testator  refused  to  make  a 
new  will."  fiarroio  v.  Orrenough,  3  Ves.  Jr. 
163.  In  1S04,  Lord  Eldon  said:  "If  a 
father  devises    to    his    youngest    son,    who 

Eromises,  that  if  the  estate  is  devised  to 
im,  he  will  pay  £10,000  to  the  eldest  son, 
this  court  would  compel  the  former  to  dis- 
cover whether  that  passed  in  parol ;  and,  if 
he  acknowledged  it,  even  praying  the  benefit 
of  the  statute,  he  would  be  a  trustee  to  the 
value  of  £10,000."  Stiokltmd  v.  Aldridge,  B 
Ves.  Jr.  G18,  Tlie  like  result  is  brought 
about  by  the  silent  assent  of  the  devisee  to 
a  like  proposal  of  the  testator.  Bf/m  v. 
Godfrey,  i  Ves.  Jr.  6,  10;  Poine  v.  Ball,  18 
Ves.  Jr.  475.  In  Podmore  v.  Gunning 
(1836)  7  Sim.  644,  654,  natural  children  of 
the  testator  al1eg»I,  in  substance,  in  their 
bill,  that  the  testator's  wife  promiaed,  in 
consideration  of  his  giving  to  her  the  whole 
estate,  to  leave  it  to  them  at  her  deceass,  up- 
on the  faith  of  which  he  did  it.  Shadwell, 
V.  C,  said:  "My  opinion  is  that,  if  it  were 
perfectly  clear  that  that  state  of  circum- 
stances took  place  which  the  plaintiffs  repre- 
eent  upon  their  bill  they  would  be  entitled 
to  the  relief  that  they  ask."  In  !S52  a 
residuary  estate  was  devised  with  an  oral 
intimation  by  the  testator  to  the  devisee 
that  he  had  conGdence  that  he  would  carry 
out  the  testator's  intentions,  which  devisee 
well  knew,  and  assented  to,  and  the  devisee 
was  held  a  trustee.  Lord  Justice  Turner, 
V.  C.,  in  discussing  the  question  of  the  de- 
visee's undertaking,  saidr  "The  true  test 
to  the  answer  to  this  question  is  this: 
Would  the  testator  have  left  his  property  to 
the  defendants  if  the  defendants  had  stated, 
in  answer  to  that  queation,  that  they  would 
not  tarry  out  the  disposition  which  the  tes- 
tator intended  to  effect  through  the  medium 
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of  the  trust  which  he  had  declared  in  the  in- 
structionsl  No  one  con  doubt  that,  if  the** 
defendants  had  stated  that-  they  would  not 
carry  out  the  intention  of  this  testator,  this 
dispoeition  in  their  favor  would  not  have 
been  found  in  this  will."  Rug»ell  v.  Jack- 
ton,  10  Hare,  Z04,  21 L.  In  the  case  of  WaO^ 
jjrave  V.  Tel)l»,  2  Kay  A  J.  321,  the  joint  de- 
visees of  real  estate  denied  that  they  ever 
knew  anythine  of  the  testator's  intentione 
till  after  his  decease;  but  an  unsigned  let- 
ter, written  by  him,  ezpreesed  his  confidence 
in  their  application  of  the  devised  prc^rt^ 
in  accordance  with  bis  desires.  Wood,  V. 
C.  (then  Lord  Hatherly),  upheld  the  trust, 
saying;  "Where  a  person,  knowing  that  a 
testator,  in  making  a  disposition  in  his 
favor,  intends  it  to  be  applied  for  purposes 
other  than  his  own  benefit,  either  expressly 
promises,  or  by  silence  implies,  that  he  will 
carry  the  testator's  intention  into  effect,  and 
the  property  is  left  to  the  faith  of  that 
promise  or  undertaking,  it  is,  in  effect,  ■ 
case  of  trust;  and  in  such  a  case  the  court 
will  not  allow  the  devisee  tti  set  up  the  stat- 
ute of  frauds. — or,  rather,  the  statute  of 
wills,  by  which  the  statute  of  frauds  is  now, 
'-  this  respect,  superseded;  and  for  this  rea- 
i:  the  devisee,  by  hia  conduct,  hoa  induced 
>  testator  to  leave  him  the  property;  and, 
a«  Lord  Justice  Turner  says  in  Russell  \. 
Jackson,  no  one  can  doubt  that,  if  the  de- 
visee had  stated  that  be  would  not  carry  in- 
to effect  the  intentions  of  the  testator,  tilt 
disposition  in  his  favor  would  not  have  been 
found  in  the  will.  But  in  this  the  court 
does  not  violate  the  spirit  of  the  statute; 
but  for  the  same  end,  namely  prevention  of 
fraud,  it  ingrafts  the  trust  on  the  devise 
.  .  .  in  order  to  prevent  a  party  from 
applying  property  to  a  purpose  foreign  to 
that  for  which  be  undertook  to  hold  it."  lo 
,  in  Jonet  v.  Badley,  L.  R.  3  Eq.  835, 
_  Lord  Romilly,  M.  R,,  quoted  the  forego- 
ing extract  entire,  and  declared  the  law  to 
be  therein  very  "accurately  and  very  com. 
prehensively  stated."  On  the  appeal  in 
1808,  Lord  Cairns  quoted  the  same  extract, 
and  pronounced  it  "the  clear  and  felicitous 
exposition  of  the  law."  Jones  v.  Badlty,  h. 
R.  3  Ch.  3(i2.  And  in  I87S.  in  Itovrbotham 
V,  Dvnnett,  L.  R.  8  Ch.  Di».  430.  438,  Malins, 
V,  C.,  made  the  some  quotation,  and  pro- 
nounced the  law  "correctly  laid  down,"  but 
dismissed  the  bill  for  want  of  proof.  In 
186B,  in  McCormiek  v.  Grogan,  L.  R.  4  H.  L. 
82,  where,  under  the  circumstoncea  of  the 
case,  no  trust  was  decreed,  some  of  the  lan- 
guage of  Lord  Weetbury  in  his  opinion, 
where  he  says  the  court  'must  see  that  per- 
sonal fraud — a  maiis  antmiM — is  proved," 
etc.,  has  sometimes  been  urged  as  requiring 
more  than  the  authorities  already  cited; 
but  when  it  is  considered  in  connection  with 
the  facts  before  him,  and  with  his  own  illus- 
tratioDB  in  the  same  opinion,  that  erroneous 
view  vaniebes.  After  discussing  the  prin- 
ciple of  dealing  with  the  statute  of  frauds 
and  of  wills,  he  said;  "If  an  individual  on 
his  deathbed,  or  at  any  other  time,  is  per- 
suaded by  his  heir  at  law  or  his  next  of  kin 
to  ahsUun  from  making  a  will;  or  if  the 
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e  individual,  havinf;  made  a.  will,  com- 
licataa  the  diBpoaition  to  the  person  on 
the  face  ol  the  will  benefited  by  that  dispo- 
sition, but  at  the  saiue  time  sajs  to  that  in- 
dividual that  he  has  a  purpose  to  answer, 
which  he  haa  not  expressed  in  Ihe  will,  but 
which  he  depends  on  the  dispones  to  carry 
into  effect,  and  the  disponee  aasents  to  it, 
either  expressly  or  by  any  mode  of  action 
which  the  disponee  knows  must  give  to  the 
teetator  the  impression  and  belief  that  he 
fully  assents  to  the  T«quest,  then,  undoubt- 
edly, the  heir  at  law  in  the  one  case  and  the 
disponee  in  tlie  other  will  be  converted 
into  trustees,  simply  on  the  principle  that 
an  individual  shall  not  be  benefltea  by  bis 
own  personal  fraud."  In  1873  the  same 
view  was  expressed  b^  Sir  Jamee  Bacon,  V. 
C,  in  Tiorris  v.  Fraxer,  L.  R.  15  Eq.  318,  330, 
where  a  husband  and  wife  were  devisees  of 
the  bulk  of  the  property  of  a 
axpreased  a  desire  that  an  am 
should  be  provided  for  a  third 
the  wife  testified  she  promised, 
band  assented  to.  The  vice  chancelh 
"He  [Mr.  Swanston]  halt  read  particularly 
from  Lord  Wfestbury's  judgment  in  McCor- 
mick  V.  Grogan  the  condiUons  as  to  what 
the  court  has  to  see  proved  before  it  admits 
any  such  claim,  and  he  says  it  must  be 
proved  that  there  was  direct  personal  fraud, 
.  ,  .  If  the  statement  made  by  Mrs. 
Frazer  [one  of  the  devisees]  be  true,  then  a 
more  direct — a  more  distinct  —  personaJ 
fraud  oould  not  be  committed  than  for  Mrs. 
!Frazer  to  refuse  toperform  that  promise  which 
•he  made  to  the  testator  on  his  deathbed," 
To  the  same  general  purport  are  Riordan  v. 
Banon,  Ir.  Bep.  10  Eq.  469,  and  FUetuood'* 
Case,  L.  B.  IS  Ch.  Div.  694,  COd,  decided  in 
1880.  In  the  latter  case,  Hall,  V.  C,  after 
reviewing  numerous  cases,  ssjd:  "The  tes- 
tator, at  least  when  his  purpose  is  com- 
municated to  and  accepted  by  the  proposed 
legat«e,  makes  the  disposition  to  him  on  the 
faith  of  his  carrying  out  his  promise,  and  it 
would  be  a  fraud  in  him  to  refuse  to  per- 
form that  promise."  In  1884,  in  Boyea' 
Cate.  L.  B.  2e  Ch.  Div.  531,  535,  in  speaking 
of  this  class  of  cases,  Kay,  J,,  said :  "In 
these  cases  the  court  has  compelled  discov- 
ery and  performance  of  the  promise,  treat- 
ing it  as  a  trust  binding  on  the  conscience 
of  the  donee,  on  the  ground  that  otherwise 
a.  fraud  would  be  committed,  because  it  is 
presumed  that,  if  it  had  not  been  for  such 
promise,  the  testator  would  not  have  made 
or  would  have  revoked  the  gift;"  citing 
coses  supra.  The  following  English  cases 
are  to  the  sanie  effect:  Sellack  v.  Harris 
(1709)  2  Eq.  Cas.  Abr,  40,  5  Vin.  Abr.  p. 
621,  pi.  31;  Bulkley  v.  Wilford  (1834)  2 
Clark  &  F.  177,  8  Bligh,  111;  Segrave  v. 
EirtEOn  (1828)  Beattj,  1S7  ;  Wonnei/ v.  Wii- 
tiama  (ISSO)   22  Beav.  452. 

The  doctrine  declared  in  England  has  been 
adopted  and  recognized  in  a  number  of 
■tatea.  In  Broicne  v.  Brotcne,  1  Harr.  &  J. 
430,  a  father  was  induced  to  make  no  will, 
and  let  his  property  in  Maryland  descend  to 
his  eldest  son,  on  the  latter's  promise  to  con- 
v^  the  same  to  his  youngest  brother,  pro- 
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ded,  as  was  expected,  he  himself  si 
to  certain  property  in  Scotland,  which  b» 
did  subsequently  inherit;  and  the  court  en- 
forced the  promise.  In  Owing)'  Case,  1 
Bland,  Ch.  370,  338,  IT  Am.  Dec.  311,  » 
brother  declared  his  intention  to  devise  his 
estate  to  his  sister,  whereupon  his  mother 
dissuaded  him  by  promising  that,  if  hft 
would  leave  bis  estate  to  another  sister,  she 
(the  mother)  would  provide  for  the  Arst  ' 
intended  devisee.  Upcm  the  faith  of  thia 
promise  the  brother  made  his  will  as  re- 
quested by  his  mother.  After  the  death  oI 
the  testator,  the  mother  acknowledged  thft 
promise.  Held  that  the  same  could  be  en- 
forced. Bland,  C,  after  approving  the  Eng- 
lish doctrine  of  enforcing  oral  promises  in 
Hiieh  cases,  said:  "But  if  the  individual 
who  has  been  so  disappointed  of  an  expreaa 
provision  by  the  deceased,  could  not  have 
the  promise  enforced,  bis  loss  would  be  al- 
together irretrievable.  The  heir  or  persoB 
making  it  would  be  suffered  to  frustrate  the 
intention  of  the  deceased,  to  practise  a  fraud 
with  perfect  impunity;  and  the  statute  of 
frauds,  if  it  were  allowed  to  apply,  would 
be  made  to  operate  for  the  protection  in- 
stead of  the  prevention  of  fraud."  In'  Jfo- 
Lelian  v.  McLean,  2  Head,  884,  a  testator 
who  had  no  children  gave  all  his  estate  tO' 
his  wife  on  her  verbal  promise  to  divide  it 
by  her  will  equally  among  his  and  her  rel- 
atives. She  disposed  of  Uie  estate  contrary 
to  her  promise.  Held  enforceable  after  her 
death.  In  Dowd  v.  Tucker,  41  Conn.  187, 
after  a  testatrix  bad  given  all  of  her  estate 
to  the  defendant,  she  changed  her  mind,  and 
wanted  to  so  alter  her  will  as  to  give  plain- 
tiff her  half  of  certain  real  estate,  where- 
upon defendant  said  to  her:  You  are  weak, 
and  need  not  execute  a  codicil  in  order  to- 
give  plaintiff  what  you  desire.  Let  the  will 
stand,  and  1  will  deed  this  real  estate  to  her. 
Held,  that  the  defendant  held  said  reaJ  es- 
tate in  trust  for  the  plaintiff,  and  was  bound 
to  convey  the  same  to  her.  In  Brook  v. 
Chappell,  34  Wis.  405,  a  testator  who  had' 
given  his  whole  estate  to  James,  believing 
himself  tn  extremis,  called  James  to  his  bed- 
side, and  in  the  presence  of  several  witnesses 
told  him  there  were  several  persons  to  whom 
he  wished  to  give  something,  and  directed 
James  to  write  them  down,  naming  them, 
which  he  thereupon  did,  and  finally  charged 
James  to  carry  out  these  directions  as  faith- 
fully as  the  ones  contained  in  the  will,  to 
which  request  James  made  no  regponse,  or 
perhaps  said  "Well."  Held,  that  James  was- 
chargeable  with  the  payment  of  the  sums 
mentioned.  In  Qilpatnck  v,  Glidden,  81 
Me.  137,  2  L,  R,  A.  C82,  18  Atl,  464,  the  hus- 
band expressed  to  his  wife  his  intention  of 
devising  all  his  property  to  his  own  heirs, 
but  was  induced  by  her  to  sell  and  will  it 
to  her  in  form  absolute,  upon  her  assurance 
that  she  would  use  it  during  her  natural 
life,  and  at  her  death  would  devise  it  to- 
his  heirs.  The  wife  survived  the  husband, 
but  died  without  performing  her  agreement; 
and  it  was  held  that  the  burs  of  the  hus- 
band could  enforce  the  trust  against  tbe- 
heirs   of   the   wife.     The   court   said:     "Ap- 
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plyiue  the  principle  to  th«  facts  in  this  case, 
Mr.  6.  was  persuaded  by  his  wile  to  change 
biB  intention  of  leaving  his  prc^rtj  to  liis 
■own  heirs,  and  to  give  it  to  her,  hy  reason 
-ol  her  express  promise  to  give  the  remain- 
der to  his  heirs,  which  she  (Hnitted  to  do. 
His  will  was  regularly  probated,  and  the 
l^al  Ut[e  passed  thereby  to  her.  His  heirs 
claim  that  remainder  bec&use  her  conduct 
operated  as  a  fraud  upon  her  husband  as 
well  as  upon  them,  and  that  by  reason  there- 
of she  held  the  property  impressed  with  a 
trust,  and  she  made  a  trustee.  Equity  does 
not  interfere  with  the  will ;  that  remains  un- 
challenged. Nor  does  it  assume  to  set  aside 
the  statute  of  frauds,  which  the  defendants 
invt^e.     But,  on  account  of  her  conduct  in 

Srocuring  the  legal  title  to  herself,  equity 
o«s  declare  that  she  cannot  conscientiauslf 
hold  it,  or  its  proceeds,  for  her  own  exclusive 
benefit,  and  imposes  upon  her  conscience  the 
-obligation  to  hold  all  she  did  not  use  during 
her  life  for  the    benefit    of    her    husband's 


perfecting  their  ownership  by  will  or  other- 
wise. But,  aa  she  has  deceased,  equity  can 
readh  the  personal,  or  the  proceeds  of  both 
real  and  personal,  in  the  hands  of  her  per- 
sonal representatives,  and  B.ny  of  the  real 
cetate  in  the  bands  of  an;  subsequent  hold- 
er, who  is  not  a  bona  fide  purchaser  thereof, 
without  notice  holding  it  relieved  of  the 
trust.  Pom.  Eq.  Jur.  iS  431,  1053.  We  do 
not  mean,  however,  that  it  is  essential  to 
the  uphold!  ng  of  such  a  trust  that  a  devisee 
should  have  been  an  active  agent  in  pro- 
curing the  devise  to  l>e  made  in  his  favor; 
for  the  great  current  of  English  authority 
during  uie  last  two  centuries,  as  well  as 
that  of  this  country,  holds  that  if,  either 
before  or  aft«r  the  making  of  the  will,  the 
testator  makes  known  to  tbe  devisee  his  de- 
sire that  the  property  shall  be  disposed  of 
in  a  cert«.in  legal  manner  other  than  that 
mentioned  in  the  will,  and  that  he  relies 
upon  the  devisee  to  carry  it  into  effect,  and 
the  latter,  by  any  words  or  acts  calculated 
to,  and  which  he  knows  do,  in  fact,  cause 
the  teetator  to  believe  that  tie  devisee  fully 
assents  thereto,  and  in  consequence  thereof 
the  devise  is  made,  but  after  the  decease  of 
the  testator  the  devisee  refuses  to  perform 
his  agreement, — equity  will  decree  a  trust, 
and  convert  the  devisee  into  a  trustee, 
whether  when  he  gave  his  assent  he  intended 
a  fraud  or  not, — the  final  refusal  having  the 
effect  of  consummating  the  fraud."  In 
Parker  v.  Urie,  21  Pa.  305,  Thomas  Uric,  on 
his  deathbed,  requested  his  father,  his  only 
heir  at  law,  to  pay  Thomas  D.  Parker  $500 
out  of  his  estate,  which  the  father  promised 
to  do.  The  father  survived  the  son,  but 
died  without  complying  with  his  promise. 
Held,  that  the  promise  could  be  enforced 
against  his  estate.  The  court  said:  "Where 
one  on  his  deathbed  expresses  a  wish  to  his 
heir  at  law  that  certain  persons,  whom  he 
names,  shall  receive  of  his  estate  specified 
articles  and  sums  of  money,  as  gifts  from 
him,  and  the  heir  promises  him  that  his  re- 
quest shall  be  fulfilled,  the  necessary  im- 
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plication  is  that  the  promise  is  to  be  per- 
formed after  the  death  of  the  promisee,  and 
that  Uie  consideration  is  that  the  promisor 
shall  succeed  to  his  estate  under  the  intes- 
tate laws.  ...  If  the  promisee,  relying 
on  the  promise,  make  no  other  provision  b^ 
will,  or  otherwise,  for  the  objects  of  his 
bounty,  but  die  intestate,  thus  leaving  bis 
estate  to  fall  into  the  hands  ot  the  heir,  to 
an  amount  greater  than  the  specific  dona- 
tions, the  heir  is. bound,  in  cwiscience  and  in 
law,  to  fulfil  the  contract.  If  the  promise 
be  made  by  a  father  to  a  son,  the  moral  ob- 
llgatioQ  is  strengthened,  by  reason  of  the 
existing  relation,  and  the  confidence  which 
the  one  would  naturally  repose  in  l^e  other." 
The  English  doctrine  declared  in  the  fore- 
going cases  has  also  been  adopted  and  ap- 
proved in  the  following  cases:  Williams 
V.  fitah,  18  N.  Y.  540;  O'Bara  v.  Dudley,  95 
N.  Y.  403,  47  Am.  Rep.  53;  Boge  v.  Eoge,  1 
WatU,  1(13,  215,  ZIBj  26  Am.  D«c  62,  and 
noU  p.  aO;  Jonet  v.  UcKee,  3  Pa.  St.  406, 
45  Am.  Dec.  991,  and  note  p.  665;  UcKet  v. 
Jonet,  a  Pa.  42G ;  Church  v.  Ruland,  64  Pa. 
432;  Sckullz'a  Appeal,  SO  Pa.  396;  note  bo 
TiKmson  v.  White  (Pa.)  1  Am.  Dec.  25S; 
Glast  V.  Bulbert.  102  Mass.  24,  39,  40,  3  Am. 
Rep.  418;  OUiffe  v.  Wellt,  130  Mass.  221, 
224,  and  cases  cited ;  Towlea  v.  Burton, 
Rich.  Eq.  Cas.  146,  24  Am.  Dec.  409,  and 
nolo  pp.  413-417;  Williams  v.  Vreeland,  29 
N.  J.  Eq.  417,  32  N.  J.  Eq.  135,  734,  and 
cases  cited  in  note,  pp.  135-145;  RagsdaU 
V.  RagsdaU,  68  Miss.  92,  11  L.  R.  A.  316,  8 


21  Pac.  868;  note  to  Oilpatrick  v. 
Glidden  |Me.)  2  L.  R.  A.  662;  note  to 
Dowd  V.  Tucker  (Conn.)  14  Am.  L.  Reg.  N. 
S.  482;  ncte  to  Oore  v.  Clarke  (S.  C.)  20  L. 
R.  A.  465-471.  See  authorities  cited  in 
Orth  V.  Orih,  146  Ind.  197,  198,  32  L.  R.  A. 
298.  42  N.  E.  277,  44  N.  E.  17.  See  also 
Arnold  T.  Cord,  18  Ind.  177 ;  Teague  t. 
Fowler,  66  Ind.  669;  Eunt  v.  Elliott,  60  Ind. 
258,  41  Am.  Rep.  794;  Scheffermej/er  v. 
Bchaper,  97  Ind-  70,  73;  Sector  v.  Shirk,  9E 
Ind.  31,  33,  34;  Butt  v.  Butt,  91  Ind.  306. 
307-310;  Piper  v.  ifoard,  107  N.  Y.  73,  13 
N.  E.  626;  Wood  v.  Rate,  96  N.  Y.  426,  48 
Am.  Rep.  040;  Ryan  v.  Doa,  34  N.  Y.  307. 
90  Am.  Dec.  696;  Lormon  v.  Knight,  140 
III.  232,  29  N.  E.  1116,  30  N.  E.  31B,  33  Am. 
St.  Rep.  229,  and  note,  p.  233 ;  Nordhott  v. 
Nordholt,  S7  Cal.  662,  26  Pac.  699;  Brisatt 
V.  Brison,  76  Cal.  62a,  17  Pae.  689 ;  Cutler 
V.  Babcoek.  81  Wis.  IBS,  61  N.  W.  420,  20 
Am.  St.  Rep.  882,  and  note,  p.  890;  Laing 
V.  McKee,  13  Mich.  124,  87  Am.  Dec.  738, 
and  note,  p.  740;  Morey  v.  Herrick,  19  Pa. 
128.  129;  Beegle  v.  Wentai,  56  Pa.  373,  374, 
93  Am.  Dec.  762,  and  cases  cited;  Faust  v. 
Baas,  73  Pa.  300,  301 ;  Boynton  v.  Homier, 
73  Pa.  457 ;  Wolford  v.  flerri»igton,  74  Pa, 
311,  313,  15  Am,  Rep.  548;  Brovm  v.  Doane 
(Ga.)  11  L.  R.  A.  381,  and  note;  Bennett  v. 
Harper,  36  W.  Va.  646,  16  8.  E.  143. 

Appellees  cite  Orth  v.  Orth,  14S  Ind.  IS4, 
32  L.  R.  A.  298,  42  N.  E.  277,  44  N.  E.  17, 
as  holding  to  the  contrary.  In  that  case  it 
was  held  that  the  letter  written  by  tlw  tea- 
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t*tor  to  his  wif«  did  not,  with  reasonable 
'CATtaiiitf,  define  tha  character  and  limita  of 
the  trUBt,  and  that  said  letter  was  merely 
a^v'iBory,  and  left  everything  to  her  discre- 
tioD,  and  that,  therefore,  her  promise  was 
merely  to  exercise  her  discretion,  and  that 
the  letter  and  promise  of  the  wife  raiaed  no 
trust.  In  that  case  the  general  doctrine 
lieretofoTe  stated  was  expressly  recognized. 
The  court  (at  p.  201,  146  Ind.,  p.  307,  32 
X.  K.  A.,  and  p.  2S2,  42  N.  E.)  said:  "If 
iin.  Orth,  hy  fraud,  had  procured  the  execu- 
tion of  the  will  in  this  case,  equity  would 
have  held  her  a  trustee  for  the  benefit  of 
4hoM  entitled  by  law  to  the  property."  We 


are  not  required  to   approve   all    the   cases 

cited,  nor  all  tliat  is  said  in  many  of  them, 
in  order  to  sustaiu  the  fifth  paragraph  of 
complaint.  It  is  sufficient  that  said  para- 
graph is  cood  under  the  rule  stated  as  be- 
ing eatablished  hy  the  authorities. 

Judgment  reversed,  with  instructions  to 
overrule  the  demurrer  to  the  fourth  and  fifth 
paragraphs  of  complaint,  with  leave  to  file 
amended  complaint  or  additional  para- 
graphs of  complaint  if  desired,  and  for  fur- 
ther proceedings  not  inconsisteut  with  thia 

Rehearing  denied  November  S,  1B99. 


IOWA    SUPREME    COURT. 


STATE  ot  Iowa,  Appt., 
C.  P.  8ANTEE. 
(Ill  Iowa,  1.) 

••  The  IcslalBtare  eaniiat  conflae  the 
nae  at  loir-teiit  vetroieaiii  prodncta 
for  lllainlBalliir  pnvpoiies  to  appar- 
atiu  of  one  maker,  where  Cbere  Js  other 
■pparatUB  on  the  market  designed  lor  the 
eame  nse,  which  la  equally  sate  and  secures 
the  same  results,  and  wbere  the  Constitution 
prohibits  tbe  grant  to  anjr  citizen  of  prlrl- 
leges  or  Immunities  which  ui>on  the  same 
terms  shall  not  equally  belong  to  all  cltlsena 

S.  A  slatntoFr  liBilttltloa  of  the  ase  of 
low-test  petroleum  prodneta  for  II- 
iBmluatlBK  parpoaes  to  the  Welsbacb 
hydrocarbon  Incandescent  lamps  cannot,  to 
npbold  the  statute,  be  held  to  refer  to  lamps 
■•  a  class  operated  on  the  principle  of  the  one 
■peclBed.  where  at  the  time  of  the  passage  of 
the  statute  at  lost  one  other  lamp  operated 
en  that  principle  was  oa  the  market. 

a,  A  statnte  profalbltlDK  the  nse  of  the 
lighter  prodnplB  of  petrolean  for  Il- 
luminating purposes,  except  when  the  gas  is 
generated  ontalde  of  tbe  building,  or  when 
they  are  used  in  a  particular  lamp.  It  not 
wholly  Told  becanse  of  tbe  nnconatltnttonallty 
of  the  latter  exception. 

(April  12.  1000.) 


APPEAL  by  the  state  from  a  Judgment 
ol  the  District  Court  for  Polk  County 
in  favor  <rf  defendant  in  a  prosecution  for 
using  gasoline  in  illuminating  a  building 
without  the  use  of  a  Welsbach  hydrocarbon 
incandescent  lamp  in  violaticm  of  the  terms 
of  a  statute.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  MUtoa  ReialeT,  Attorney  Gieneral, 
for  appellant: 

The  statute  is  plain  and  unequivocal,  and 
is  not  susceptible  of  two  meanings.  It  re- 
fers to  the  Welsbach  hydrocarbon  incandes- 
cent lamp. 

It  does  not  say  "a  Welsbach  hydrocarbon 
incandescent  lamp,"  as  it  Welsbach  hydro- 
carbon incandescent  lamp  were  the  general 
term  designating  a  variety  ot  lamps  con- 
structed upon  Uie  principle  invented  by 
Welsbach. 

Words  and  phrases  shall  he  construed  ae- 
cording  to  the  context  and  the  approved 
usage  of  the  language. 

Code,  i  48.  1  2. 

They  are  to  be  understood  in  their  nat- 
ural, plain,  and  ordinary  signification. 

Equitable  L.  Int.  Co.  v.  Qleaton,  SB  Iowa, 
47,  8  N.  W.  700. 

Where  the  enacting  clause  is  general  in 
its  language  and  objects,  and  a  proviso  is 


While  the  Federal  Constitution,  and  many  of 
the  state  Constitutions,  contain  no  reference  to 
«iloiwpolle«  ao  nomitut,  there  are  andoubtedly  In 
«11  of  tbe  state  ConstltuClons  gcoera]  provisions 
that  are  sufficient  to  reach  and  condemn  any 
monopoly  In  a  natnral  right,  except  the  monop- 
oly created  by  a  patent  right  or  trademark,  that 
-cuuMt  be  JnatlQed  Bs  an  exercise  of  the  police 
fMwer.  Thus,  the  constitutional  provision,  on- 
.der  which  the  statute  Involved  In  Statb  t, 
fliHTin  was  condemned,  to  tbe  effect  that  the 
legislature  shall  not  grant  to  any  i.-ltlzen,  or 
-class  of  citliens,  privileges  or  Immunities  which 
apoD  the  same  terms  shall  not  equally  betoog 
to  all  cltlseoB.  seems  to  have  been  generally  re- 
jgsrded  as  sufflcleot  for  such  purpose,  tboagh 
It  has  often  been  unsuccessfully  Invoked  be  cause 
the  partlcnlsr  statute  assailed  has  been  regarded 
«■  a  legitimate  exercise  of  the  police  power, 
.S3  L.  R.  A. 


Other,  and  eten  more  general,  constitutional 
provisions  have  been  invoked,  those,  for  In- 
atance.  that  declare  that  "all  men  are  bom 
equally  free  and  Independent,  and  have  certain 
Inherent  rights,  among  which  are  those  of  en- 
joying end  detenillDg  lite  and  liberty,  ot  acquir- 
ing and  protecting  property,  and  the  pursnlt  of 
happiness."  (Ktate  v.  8cou^.  3  B.  D.  BB,  10  L. 
B.  A.  477.  31  N.  W.  808.  where  it  was  held  that 
an  act  limiting  the  banking  business  to  corpora- 
tlooa  waa  Id  tlolatlon  ot  such  provision)  ;  or 
those  thst  In  effect  deny  the  right  of  the  legis- 
lature to  dopclve  one  of  life,  liberty,  or  prop- 
erty without  due  process  of  law  (IWd.  See  also 
dlgsentlDft  opinions  In  Slaughtcs-Houst  Casea, 
le  n'all.  36,  21  L.  ed.  SS4)  ;  or  tboae  that  pro- 
hibit tbe  denial  of  the  equal  protection  ot  the 
laws  (see  dlasentlng  oplulons  In  the  Blanghter- 
Hoiiee  Cases). 

It  la  not  deemed  practicable  to  make  an  ^- 
hau stive  collection  of  the  caaes  on  the  brosd 
question  as  to  tbe  power  of  the  legislature  to 
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ait«rwa,Tdf  introduMd,  that  proTiM  ia  con- 
strued atrictlj,  and  takes  no  case  out  of  the 
enacting  d&uae  which  does  not  fall  clearlj 
within  its  terms. 

Onited  Staleg  v.  Dicksoit,  IB  Pet.  141,  10 
L.  ed.  tt89;  Ryan  y.  Garter,  93  U.  S.  83,  23 
L.  ed.  809 1  Eppa  v.  Eppt,  17  III.  App.  196; 
Sutherland,  Stat.  Constr.  S  222. 

If  one  seeks  to  bring  himself  within  a 
special  exsmption,  he  must  show  himself  to 
b«  cle&rlf  within  the  terms  and  conditions 
of  Buch  exempti<«. 

WoC'lajn,  Crlm.  Law,  S  80;  Btate  v,  Intoat- 
ioating  Liquors,  03  Me.  187 ;  Carson  v. 
etate,  SO  Ala.  235 ;  Wooda  v.  Btate,  36  Ark. 
36,  3B  Am.  Rep.  22;  Cam.  v.  Kiml>aU,  24 
Pick.  366;  Btate  v.  Broum,  31  Ue.  G22; 
Btate  T.  Btapp,  29  Iowa,  SSI ;  Btate  v.  Cur- 
ley,  33  Iowa,  359;  Btate  v.  lliller,  S3  Iowa, 
B4,  4  N.  W.  838. 

The  courts  will  not  enlarge  the  lan^age 
of  the  exception  so  as  to  take  in  other  cases 
or  acta  which  are  similar,  or  which  may 
com«  within  the  spirit  of  the  exception,  and 
thus  exempt  them  from  the  operation  of 
the  general  statute. 

Eppt  V.  Bpps,  IT  III.  App.  196;  State  t. 
DouglasB,  5  Sneed,  608. 

Mr,  Thomma  F.  BteveiLson,  for  appel- 
lee: 

If  the  exception  is  unconstitutional,  that 
makea  the    entire  prohibitory    part  of    the 

If  the  legislature  has  the  power  to  pro- 
hibit or  regulate  the  use  of  petroleum  as 
an  illuminant,  it  haa  Uiat  power  only  be- 
cause of  its  power  to  enact   police  regula- 

It  must  be  presumed  that  the  l^slature 
will  not  intend  to  prevent  the  people  of  the 
state  from  using  a  useful  article  of  mer- 
ehandise  that  can  be  used  with  a  proper  de- 
gree of  safety. 


The  legislature  clearly  intended  that  on* 
using  Welsbach  lamps    should  not  be  pUB- 

If  any  part  of  the  statute  falls,  the  whole 

Keokuk  V.  Keokuk  Xortken  Line  Packet 
Co.  45  Iowa,  196;  Dubuque  v.  Chicago,  D. 
A  M.  R.  Co.  47  Iowa,  196;  Spraigu«  v. 
Thompson,  118  U.  S.  90,  30  L.  ed.  115,  > 
Sup.  Ct.  Rep.  988. 

It  is  the  duty  of  the  court  to  give  if  pos- 
sible, auch  construction  to  tbe  statute  a» 
will  render  it  not  obnoxious  to  tlie  Consti- 
tution. 

Benderaon  v.  Robinaon,  76  Iowa,  607,  41 
N.  W.  371;  Oacn  v.  Sioux  City,  91  Iowa, 
190,  69  N.  W.  3;  Btate  v.  Botkin,  71  Iowa, 
87,  60  Am.  Hep.  780,  32  N,  W.  185;  Fidel- 
ity Loan  if  T.  Co.  v,  Douglas,  104  Iowa, 
532,  73  N.  W.  1039. 

If  there  Has  a  patent  on  the  Welsbach 
lamp,  would  the  defendant  not  be  liable  for 
appropriatitHi  of  the  rights  of  the  patenteef 
Of  this  there  would  seran  to  be  no  question. 

If,  then,  in  a  civil  action,  defendant 
would  be  found  to  be  using  a  Welsbach 
lamp,  certainly  in  a.  criminal  action  the 
same  evidence  would  fail  to  show  bq'ond  a 
reasMiable  doubt  that  he  was  not  using  that 

Burr  V.  Ouryee,  1  Wall.  531,  17  L.  ed. 
6S0;  Weatinghouae  v.  Boyden  Poicer  Brake 
Co.  170  U.  S.  568,  42  L.  ed.  1147,  18  Sup. 
Ct.  Rep.  707, 

If  one  does  a,  thing  which  the  state  sayii 
in  a  statute  he  may  do.  can  the  state  itself 
turn  and  say  to  him,  You  have  committed 
a  crime,  because  others  were  not  granted 
the  same  privilege,  and  you   shall  be  pun- 

The  state  passed  this  taw,  and  can  it  b* 
beard  to  say  that  a  man  who  complies  with 
it  is  a  criminalT 


graot  monopolies,  since  the  cases  Chat  would  be 
in  point  cover  a  wide  range  of  subjects  that  oao 
be  treated  more  advstilBgeauslT  la  separate 
notes  wherein  »ll  the  matters  relating  to  encb 
xnblert  ma;  be  appropriately  Bet  lorth.  Some 
ot  these  subjects  have  alread;  been  treated  In 

For  dlBllDctlon  between  frsDchlse  and  monop- 
oly, see  note  to  Montgomery  Gaslight  Co.  1. 
Hontgumery  (Ala.)   4  L.  It.  A,  GIB;  for  reguls- 

Jerkaonvllle  v.  LedwIIh  (I<'ls.l  S  L.  U.  A.  SQ  ; 
(or  market  i-egulatlons  reslrlcttng  sales,  see  note 
to  State  V.  Sarradat  IT^.)  24  L.  It.  A.  584  ;  (or 
coDstltutlooallty  of  slatutea  prohibiting  private 
lienhlng.  see  note  tn  »lnte  v.  Scougal,  3  S.  D.  55. 
]5  L.  R.  A.  ,r7;  Tor  statutes  sealnst  ticket 
brokerage  or  scalping,  see  note  to  Bardlck  v. 
People  (111.)  24  L.  R.  A.  I5S  ;  for  monopoly  !□ 
i-tMitrflct  for  reroovol  of  garbage,  see  note  to 
Rmllpy  V.  MacDonald  (Neb.)  27  L.  It,  A.  540: 
for  adoption  of  teitbooks  for  public  schools,  see 
»at<:  to  Campana  v,  Calderbead  (Moat,)  39  I., 
H,  A,  2TT  :  Tor  municipal  power  over  alaughter- 
buu«es  us  nulbsaces,  see  Rule  to  Sn  parte  Lacey 
M'Hl.i  38  L..  R.  A.  646.  The  power  ol  the 
legislature  to  <reate  a  governmental  monopoly 
In  tbe  llqaor  tralBc  Is  dtBctisaed  In  McCullough 
w.  Brown.  41  8.  C.  210,  23  L.  R.  A.  410.  19  S.  R. 
4RS :  Slats  ex  reh  George  v.  Aiken.  42  8.  C.  222. 
SS  L.  R.  A.  S4e,  20  ».  E.  221 ;  and  Plumb  r. 
Christie.  103  Ua,  081,  42  L.  H.  A.  ISl.  SO  S.  E. 
G3  U  R.  A. 


t:i!1,  lavolvlDg  the  canstltDtlopallty  of  what  ar» 
known  ss  "Ulspensary  Acts." 

It  will  be  observed  that  tbe  opinion  In  State 
V.  Santeb  does  not  deny  the  right  of  the  legis- 
latnrc  to  create  a  monopoly.  It  absolutely  neces- 
sary to  Insure  The  safety  of  the  people.  Tbe  po- 
sition here  taken  seems  to  suggest  tbe  true  cri- 
terion for  determining  tbe  validity  or  Invalid- 
ity of  statutes  creatir^  monopolies  in  commoD 
rights,— at  least  when  tested  by  constUutlooal 
provisions  that  do  not  condemn  monopollea  n> 
nomine.  Hi.,  the  necessity,  or  otberwlee.  of  the 
monopoly  to  tbe  accomplishment  of  some  legilil- 
mate  police  purpose.  The  Justices  wlio  dlsseoteil 
Id  tbe  Slaughter- Ho  use  Csses,  IG  Wall,  Se,  21  L, 
ed,  3fl4  (wtlcb  Involved  the  const iturlonnlliy  of 
a  statute  granting  lo  a  corporstlon  thereby  cre- 
ated tbe  exclusive  privilege  at  conducting  amf 
carrying  on  the  livestock  landing  and  slaugbter- 
huuse  business  within  a  larfie  district  InclDdinr 
the  city  of  New  Orleans),  while  condemning  the 
mono[)oly  In  quesliop.  did  sn,  not  becaose.  Id 
their  view,  a  monopoly  could  not  be  valid  OD- 
der  any  circumstances,  but  becnuse  the  crestioD 
oc  tbe  monopoly  Id  question  was  not  Decessnry 


D  thei 


urpose 


domain  of  the  police  power.  In  this  con- 
nection. Justice  field,  referring  to  tlie  po- 
lice power,  said:  "That  power  undoubtedly 
estends  to  all  regulations  alTei'ilng  the  health, 
good  order,  morals,  peace,  and  safety  of  society. 
and  is  exercised  on  a  great  rariety  of  fiibjectfc 
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FerjiMon  v.  Landram,  G  Bush,  230,  96 
Am.  Dec.  350;  Eansford  v.  Barbour,  3  A.  K. 
Murbli.  515:  State  ex  rel.  Weit  v.  Des 
Moinea,  96  Iowa,  681,  31  L,  R.  A.  180,  OS 
N.  W.  818;  Cooley,  CoDst.  Lim.  4th  ed.  312. 

A  1r.w  tiint  would  permit  one  to  use  a 
lamp  of  a  (certain  description,  and  would 
make  one  using  a  tamp  ia  all  reepectB  aub- 
stantially  the  same  a  criminal,  would  dis- 
-crimimitf  unjustly  and  be  in  violation  of 
the  Constitution  as  Bgaiuat  tliis  defendant. 
Aud  the  violation  of  the  Constitution  ac- 
quits defendant,  instead  of  convicting  him 
4U  clHimed. 

Gulf.  V.  A  B.  F.  R.  Co.  v,  Ellis,  185  U.  8. 
160,  41  L.  ed.  666,  IT  Sup.  Ct.  Rep.  255. 

MexfTt.  Cmnintn*,  Hewitt,  *  Wrisht, 
also  for  appellee: 

If  the  legislature  paBsee  an  act  oetenaihlj 
"ioT  the  health  of  the  public,  and  thereby 
takes  away  personal  rights  or  private  prop- 
•tty,  it  is  then  for  the  courts  to  scrutinize 
the  act  and  determine  whether  it  relates  to 
■or  is  apprt^riate  for  the  purpose  for  which 
it  was  passed. 

Black,  Const.  Law,  326;  Re  Jacobs,  98  N. 
Y.  98,  60  Am.  Rep.  636. 

There  are,  of  necessity,  limits  beyond 
which  the  legislature  cannot  rightiuUy  go, 
and  it  is  the  duty  of  the  courts  to  look  at 
the  Bubstanoe  of  things  whenever  they  en- 
ter upon  the  inquiry  whether  the  legislature 
has  trnnsfended  the  limits  of  its  power. 

tiugler  v.  Kansas,  123  U.  5.  601,  31  L. 
•d.  210,  B  Sup.  Ct.  Rep.  273. 

If  the  parts  of  the  statute  or  ordinance 
are  necessarily  connected  and  dependent, 
tlie  whole  must  fall  with  the  void  part. 

Keokuk  v.  Keoknk  N.  L.  Packet  Co.  46 
Iowa,  196,  06  U.  S.  80.  24  L.  ed.  377 ;  Du- 
buque V.  Chicago,  D.  £  U.  R.  Co.  47  Iowa, 
198;  Geebrick  t.  State,  6  Iowa,  491;  Allen 


V.  Louisiana,   103  U.  8.  80,  20  L.  ed.  318j 

Tirginia  Coupon  Casea,  114  U.  S.  289,  suk 
nam,  Poindexter  v.  Oreenhotp,  29  L.  ed.  185, 
5  Bup.  Ct.  Rep.  903,  962;  Preiser  v.  Htinoxt, 
llfl  U.  S.  262,  29  L.  ed.  015,  6  Sup.  Ct.  Rep. 
680;  Spraigue  v.  Thompson,  118  U,  S.  90, 
30  L.  ed.  115,  6  Sup.  Ct.  Rep.  988;  Baldwin 
V.  Frunka,  120  U.  S.  678,  30  L.  ed.  766,  7 
Sup.  Ct  Rep.  Ose,  763. 

If  the  exception  of  the  statute  meaiu, 
when  used  in  any  lamp  constructed  upon 
the  same  principles  as  the  Welshaeh,  operat- 
ing in  the  same  manner,  attaining  the  same 
results  in  Uie  some  way,  and  therefore 
equally  safe,  the  %thole  stotute  can  be  pre- 
served, the  r^julation  of  the  subject  can  re- 
main, and  the  safety  and  convenience  of  the 
people  can  be  accompliahod. 

It  is  the  duty  of  the  court  to  give  to  a 
statute  such  construction,  if  poesible,  aa 
will  maintain  it,  rather  than  one  which  will 
render  it  unconstitutional. 

Santo  V.  atate,  2  Iowa,  166,  63  Am.  Dec. 
487 ;  State  ex  rel.  "Weir  v.  Davis  County 
Judge,  2  Iowa,  280;  Dunoombt  v.  Prindle, 
12  Iowa,  1;  Iov:c  Homestead  Oo.  v.  Webster 
County,  21  Iowa,  221;  Dugger  v.  MechMiics' 
rf  T.  IvK.  Co.  96  Tetm.  246,  28  L.  R.  A.  798, 
32  8.  W.  5. 

In  determining  the  constitutionality  of  a 
statute,  its  scope  and  eifect  are  as  prefer 
for  consideration  as  its  language. 

Pleasant  Ticp.  v.  Xtna  L.  Int.  Co.  138  U. 
S.  67,  34  L.  ed.  804,  11  Sup.  Ct,  Rep.  215. 

In  construing  the  terms  of  a  statute,  ea- 
pecially  when  the  l^slatjon  is  experimea- 
tal,  the  court  must  take  notice  of  the  his- 
tory of  the  legislation,  and  out  of  the  differ- 
ent possible  conatructions  must  select  the 
cme  that  best  comports  with  the  genius  of 


OXkd  In  almoit  numberless  wayi.  All  aorta  of  re. 
sttlctlona  uid  burdens  are  Imposed  under  II,  and 
when  cbese  are  not  In  conflict  nltb  an;  canstl- 
tulional  probibltEons,  or  fuDdamental  principles. 
they  cannot  be  luccesatull;  assailed  In  a  Judl. 
ela[  tribunal."  Me  took  tbe  view,  however,  that 
the  monD  polls  tic  featare  ot  the  Blacote  was  un- 
oecessarj.  anill  did  not  eld  In  tbe  accomplish. 
mcnt  or  Its  oitensibla  pnrpoae.  the  preaervatlan 
«f  the  public  health.  In  this  connection  he  aald : 
"The  pretense  of  sonllarr  regulations  (or  the 
graQt  ol  the  exclusive  prlviieses  Is  a  shallow 
one.  which  merits  only  this  passing  notice." 
Again,  he  Mid  In  »Brteme;er  v.  Iowa,  18  Wail. 
129,  21  L.  ed.  S2D,  that  none  of  tbe  Judges  who 
dlBscDted  Id  the  Si  a  lighter- House  Caies  con- 
tended that  the  14th  Amendment  Interfered  In 
■n;  reaped  with  the  police  power  ot  tbe  state. 
The  dlsaenling  opinion  of  Ur.  Justice  Bradley 
In  the  8 laughter. House  Cases  desrl;  shows  that 
h«.  also,  condemned  the  monopoly  because  It  was 
annecesBirj  and  unmltabie  to  the  accampllab- 
meat  ot  any  legitimate  police  purpose,  and  not 
upon  the  groond  that  a  monopoly  can  never  he 
Jnstlfled.  under  any  elrcumatancea  aa  an  exer- 
cise of  the  police  power.  Tbe  Minnesota  su. 
preme  court.  In  State  v,  Donaldaoo,  41  Minn. 
74.  42  N.  W.  T81,  In  speaking  of  the  extent  of 
tbe  police  power,  said :  "It  Is,  at  least,  settled 
that  If  It  la  apparent  on  the  face  of  the  act 
that  Ita  provisions,  from  their  very  nature,  can- 
not aud  will  not  conduce  to  any  legitimate  po- 
lice parpose.  It  la  the  right,  as  well  aa  the 
83L.R.  A. 


duty,  of  the  court  to  pronounce  It  Invaild  aa 
In  eiceaa  at  legislative  power,"  Tbe  New  York 
court  of  appeals.  In  discussing.  In  People  e* 
rel.  Tyroler  v.  Warden  of  City  rrlson,  167  N. 
Y,  116,  4B  L.  R.  A.  2fl4,  El  N.  E.  lOOfl,  the 
question  of  the  power  of  tbe  legislature  to  cre- 
ate a  monopoly  In  the  sale  of  tranaportatlon 
tickets,  said  :  "It  Is  tbe  duty  of  the  courts  to 
examine  legislation  complained  of  as  in  viola- 
tion of  the  rights  secured  to  the  cltlsena  by  ths 
Constitution  for  the  purpose  of  ascertaining 
whether  the  health,  morala,  safety,  or  welfare 
of  the  public  JustlGes  Ita  enactment."  If  the 
necessity  aud  reasooable  adaptation  ot  the  mo- 
nopoly to  tbe  accomplishment  of  a  legitimate 
police  purpose  tarnish  the  true  criterion.  It 
would  seem  that,  before  applying  these  general 
coostltntlooal  provisions  to  a  slatnte  creating 
a  monopoly.  It  is  necessary  to  determine,  inde- 
pendentty  ot  them,  whether  or  not  tbe  monopoly 
is  necessary  and  reasonably  adapted  to  the  ac- 
compllBhtnent  of  a  legitimate  police  purpose. 
1'hese  conatitotlonal  provlalona  fumlsh  no  aid 
In  answering  that  question.  They  only  oper- 
ate when,  and  siter,  the  question  has  been  an. 
swercd  In  tbe  negative.  On  this  account  es- 
pecially tbe  question  of  monopoly  In  any  partlc. 
ular  matter  seems  to  be  best  treated  as  a  sera- 
rate  question,  since  each  subject-matter  must, 
with  reterence  to  the  operation  of  the  police 
IKiwer,  be  neceaaarlly  considered  as  In  some  re- 
spects dUTerent  from  any  other. 
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OommUaion,  162  U.  B.  107,  40  L.  ed.  040,  5 
Inters.  Com.  Rep.  40S,  IS  Sup.  Ct.  Rep.  666. 

It  must  be  presumed  that  the  legialature 
intended  to  paae  a  valid  law,  and  an  admia- 
sible  construction  which  Bupports  the  taw 
must  be  given  it. 

Stale  y.  BaHag,  5fi  N.  J.  L.  327,  26  AU. 
916. 

A  statute  which  will  admit  of  two  inter- 
pretations, one  just  and  valid,  the  other  un- 
iuBt  and  invalid,  will  ordinarily  receive  the 
onuer.  It  is  no  part  of  the  duty  of  the 
court  to  be  astute  in  order  to  invalidate 
a  statute;  it  will  rather  strive  to  so  inter- 
pret it  as  to  BUBtoin  its  validity  and  give 
effect  to  the  intention  of  the  legislature. 

Ferguson  v.  Stamfo7-d,  00  Conn.  432,  2S 
Atl,  782;  Black,  Interpretation  of  Laws,  94; 
Dtincombe  v.  Prind^,  12  Iowa,  1 ;  /otca 
Homestead  Co.  v.  Webster  County.  21  Iowa, 
221;  Bailey  v.  Com.  11  Bush,  688;  Owen 
V.  Bioua  City,  01  Iowa,  190,  59  N.  W.  3; 
jSanto  V.  Stale,  2  Iowa,  166,  03  Am.  Dec. 
487. 

In  tlie  present  instance  the  intent  of  the 
legislature  was  to  provide  for  the  safety 
of  the  public,  And  not  to  grant  an  exclusive 
privilege  to  the  Welsbach  company.  It  be- 
ing true  that  the  lamp  of  the  defendant  was 
construct«d  upon  the  same  principle,  was 
the  mechanical  equivalent  of  the  WeUbach, 
and  equally  safe,  it  follows  that  the  legis- 
lature intended  to  allow  the  use  of  all 
lamps  manufactured  upon  the  Welsbach 
principle,  and  not  to  limit  the  use  to  Uie  one 

articular  lamp  manufactured  by  the  Wele- 
ch  company. 

United  States  v.  Winn,  3  Sumn.  209,  Fed. 
Cas.  No.  16,740;  »o6te  v.  State,  I  O.  Greene, 
325. 

Where  the  statute  will  operate  unjustly, 
or  absurd  consequences  will  follow  if  a  lit- 
eral meaning  is  taken,  the  intention  as 
gathered  from  the  whole  will  prevail. 

Dilger  t.  Palmer,  80  Iowa,  117,  10  N.  W. 
763,  14  N.  W.  134;  Crabell  v.  Wapello  Coal 
Co.  68  Iowa.  7S1,  28  N.  W.  66;  State  ex 
rel.  Missouri  Mut.  L.  Int.  Co.  v.  King,  44 
Mo.  283;  Pennington  v,  Coxe,  2  Cranoh,  33, 
2  L.  ed.  199;  Riddick  v.  Walsh,  16  Mo.  S20 ; 
Sohultt  T.  Pacific  R.  Co.  36  Mo.  13:  Boicera 
T.  Btnit\,  111  Mo.  46,  16  L.  R.  A.  754,  20  S. 
W.  101;  Bafcer  t.  Poyne,  22  Or.  335,  29 
Pac.  787;  People  e«  reX.  Atty.  Gen:  v.  Utica 
Int.  Co.  15  Johns.  358,  8  Am.  Dec.  243. 

A  statute  intended  to  prohibit  an  offense 
will  not  be  applied  to  an  innocent  and  law- 
ful art,  and  an  act  which  is  witiin  the  pro- 
hibitory words  of  the  statute  may  still  be 
shown  to  be  lawful  and  innocent. 

State  T.  Botkin,  71  Iowa,  67,  60  Am.  Rep. 
780,  32  N.  W.  185. 

In  construing  a  statute  the  object  to  be 
reached  must  be  considered. 

Porter  v.  Parker,  102  Iowa,  600,  71  N. 
W.  421  i  Fidelity  iMan  tE  T.  Co.  v.  Douglas, 
104  Iowa,  632,  73  N,  W.  1030;  Long  v. 
Bchee,  BO  Iowa,  619,  63  N.  W.  331 ;  Burling- 
ton, C.  R.  d  N.  R.  Co.  V.  Dey,  B2  Iowa,  312, 
12  L.  R.  A.  436.  3  Inters.  Com.  Rep.  684,  48 
N.  W.  98;  Wheehck  v.  Madison  County,  76 
Iowa,  147,  30  N.  W.  243. 
63  L.  R.  A. 


D«enier,  J.,  delivered  the  opinion  of  the 

The  materia]  part  of  the  statute  under 
which  defendant  was  prosecuted  reads  as 
follows:  If  any  person  "sell  or  offer  for 
sale  or  use  any  product  of  petroleum  for 
illuminating  purposes  which  will  emit  a 
combustible  vapor  at  a  temperature  of  le«» 
than  106  degrees,  standard  Fahrenheit  ther- 
mometer, closed  test,  .  .  .  except  that 
the  gas  or  vapor  thereof  shall  be  generated 
in  cloeed  reservoirs  outside  the  building  to 
be  lighted  thereby,  and  except  the  lighter 
products  of  petroleum  .  .  .  when  used 
in  the  Welsbsch  hydrocarbon  incandescent 
lamp,  ...  he  shall  be  punished,"  etc. 
Code,  S  2508.  It  is  agreed  that  the  defend- 
ant used  gasoline  of  a  quality  that  would 
emit  a  combustible  vapor  at  temperature 
of  lees  than  106*  for  illuminating  purposes, 
that  the  vapor  was  not  generated  in  closed 
reservoirs  outside  the  building,  and  that  he 
did  not  use  it  in  Welsbach  hydrocarbon  in- 
candescent burners.  It  is  further  agreed 
that  the  lamp  used  by  the  defendant  was 
constructed  on  the  same  principle  as  the 
Welsbach,  though  not  manufactured  by  the 
same  company,  and  that  it  was  constructed 
substantially  as  the  Welsbach;  that  results 
were  reached  in  substantially  the  same  way, 
and  by  the  sams  means;  and  that  the  lamps 
were  the  mechanical  equivalents  of  each 
other.  The  attorney  general  contends  that 
the  exception  or  proviso  found  in  the  stat- 
ute as  to  the  character  of  lamp  to  be  used 
in  the  use  of  the  lighter  products  of  petro- 
leum means  that  the  lamp  must  be  the  iden- 
tical one  therein  referred  to,  and  that  de- 
fendant is  guilty,  on  the  admitted  facts.  Be 
further  contends  that  even  if  the  proviso  be 
found  to  be  unconstitutional,  as  cresting  a 
monopoly,  still  the  defendant  is  guilty,  un- 
der the  conceded  facts,  for  the  reason  that 
if  the  proviso  be  eliminated,  then  defendant 
had  no  right  to  use  gasoline  for  illuminat- 
ing purposes  unless  the  vapor  was  generat- 
ed outside  the  building  that  was  to  be  light- 
ed, while  the  defendant  contends  that  Um 
Eroviso  in  question  relates,  not  to  the  Wela- 
ach  lamp,  by  name,  but  to  any  lamp  eoB- 
structed  on  the  same  general  principles,  and 
accomplishing  the  same  general  results  with 
equal  safety  to  the  public;  that,  if  this  b* 
not  true,  the  proviso  is  unconstitutiooal, 
and.  if  unconstitutional,  then  the  whole  act 
must  fall ;  and  that  there  is  no  prohibitimi 
against  the  use  of  the  lighter  products  of 
petroleum.  If  the  proviso  does  refer  to  a 
specille  lamp  by  name,  it  is  undoubtedly  un- 
constitutional, as  obnoxitiUB  to  article  1,  | 
6,  of  the  Constitution  of  Iowa,  which  pro- 
vides that  "the  general  assembly  shall  not 
grant  to  any  citiren  or  class  of  citizens  priv- 
ileges or  Immunities,  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citi- 
Kens."  Special  pnvilegea  and  monopolies 
are  always  obnoxious,  and  discriminations 
against  persons  or  classes  still  more  »o. 
The  Constitution  of  the  United  Stales  for- 
bids legislation  by.  the  states,  that  shall 
abridge  the  privileges  or  immunities  of  the 
citizens  of  the  United  States,  or  deny  to  any 
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pOToom  within  their  jurisdiction  the  equaJ 
protection  of  the  laws.  If  the  attomej'  gen- 
en.re  contention  ae  to  the  proper  cimatruc- 
tion  of  the  words  found  in  the  proviso  under 
consideration  be  correct,  it  is  clear  that  such 
provision  violates  both  the  Federal  and  state 
Constitutions.  Chicago  v.  Rumpff,  45  III. 
90,  92  Am,  Dec.  200;  Mvgler  v.  Kansas,  123 
U.  S.  661,  31  L.  ed.  210,  8  Sup.  Ct.  Rep. 
273.  Exclusive  privile^s  and  franchises 
nuy,  no  doubt,  be  granted  when  absolutely 
necessary  to  insure  safety  to  the  people,  but 
not  otherwise.  See  Slavghter-Houte  Caaea, 
1«  Wall.  36,  21  L.  ed.  394.  In  this  case 
the  parties  agreed,  however,  that  there  are 
other  lamps,  operated  on  the  same  general 
principles  as  the  Welsbach,  that  are  equally 
sate,  and  that  secure  the  same  results.  This 
being  true,  the  legislature  baa  no  power  to 
•elect  one  and  reject  the  other.  To  do  so 
would  be  to  create  the  moat  odious  o{  mo. 
nopolies.  The  Btatu1«  under  consideration 
was  enacted  in  virtue  of  the  police  power 
of  the  state,  but  the  legislature  cannot  un- 
der this  guise  create  a  wonc^oly.  Tick  Wo 
V.  Bopkins.  118  U.  8.  35G,  30  L.  ed.  220,  6 
Sup.  Ct.  Sep.  1064;  Stale  em  rel.  Atty.  Oen. 
V.  Cincinnati  Qaalight  d  Coke  Co.  18  Ohio 
St.  202;  Hudson  v.  Thome,  7  Paige,  ZOl; 
KoruHch  Gaslight  Co.  v.  Tiorxeielt  Citg  Oa* 
Co.  23  Conn.  IB.  The  business  of  manufac- 
turing lamps,  or  the  use  of  gas  or  vapor  for 
illuminating  purposes,  is  not  unusual,  and 
does  not  depend  primarily  on  Kovernmental 
permission.  Defendant  would  have  the 
right  to  use  any  lamp  and  kind  of  gas  or 
vapor  he  chose  for  the  purposes  of  lighting 
his  building,  in  the  absence  of  some  police 
rCKUlation  imposed  by  the  legislature;  and 
ft  law  that  reijuired  him  to  use  a  particu- 
lar lamp,  when  others  equally  safe  were 
in  the  market,  would  be  a  violation  of  bis 
constitutional  rights,  and  would  also  givetCi 
the  manufacturer  special  privil^ea  over 
others  producing  equally  meritorious 
lamps.  If  the  state  had  bestowed 
•i  right  on  defendant,  the  prosecu- 
tion of  which  was  not  a  common, 
natural  right,  it  might  create  a  mon- 
opoly in  this  right;  for  with  the  aboli- 
tion of  the  monopoly  thus  ci'cated  would  dis- 
appear all  right  to  carry  on  the  trade.  Cool- 
ey.  Torts,  77,  278.  These  views  in  no  man- 
ner conllict  with  the  rules  announced  in 
Des  Moinea  Street  R.  Co.  v.  Dea  Moinea 
Broad-Gauge  Street  R.  Co.  73  Iowa,  513,  33 
N.  W.  610,  35  N.  W.  002.  There  a  mere 
privilege  was  granted  by  a  city  in  the  use 
of  its  streets.  No  question  of  natural  right 
was  involved.  In  the  grant  of  special  privi- 
leges, no  doubt,  a  monopoly  may  be  created 
without  violating  the  constitutional  inhibi. 
tion.  Do  the  words  contained  in  the  stat- 
ute, "the  Welsbach  hydrocarbon  incandes- 
cent lamp,"  mean  that  particular  lamp,  or  a 
lamp  constructed  on  the  same  general  prin- 
ciples, and  reaching  results  in  substantially 
the  same  manner  t  In  construing  the  lan- 
guage of  an 'act  that  is  claimed  to  be  un- 
constitutional, that  interpretation  will  be 
adopted,  if  possible,  which   will  not  render 
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courts  may  not  by  construction  Import 
words  into  an  act,  nor  make  a  statute  read 
otherwise  than  as  the  legislature  intended. 
In  order  to  arrive  at  the  legislative  intent. 


and  phrases  shall  be  construed  according  to 
the  context  and  the  approved  usage  of  the- 
language;  but  technical  words  and  phrases 
and  such  others  as  may  have  acquired  a 
peculiar  and  appropriate  meaning  in  law 
shall  be  construed  according  to- such  mean- 
ing." In  the  stipulation  of  facts  it  is 
agreed  that  there  is  a  lamp  known  to  the 
trade  as  the  "Welsbsch  llydrocarbon  Incan- 
descent Lamp,"  and  that  there  is  another 
lamp,  not  so  known,  but  constructed  on  the- 
same  general  principles,  and  reaching  re- 
sults in  substantially  the  same  roanner. 
Viewing  the  language  of  the  statnte  in  the 
light  of  these  facts,  it  seems  clear  that  the 
legislature  had  in  mind  the  lamp  known  as 
the  "Welsbach  Hydrocarbon  Incandescent," 
and  not  siane  other  tamp,  although  operated 
on  the  same  principle.  To  hold  otherwise 
would  be  to  import-into  the  language  used 
some  other  words,  and  give  it  an  effect 
that  was  evidently  not  intended  by  the  leg- 
islature. It  does  .  not  appear  how  mavj 
lamps  operated  on  the  same  general  princi- 
ples as  the  Welsbach  were  in  existence  when, 
the  act  in  question  was  passed,  but  the  rea- 
sonable  inference  from  the  agreed  statement 
of  facts  is  that  there  was  at  least  one  other 
kind  known  to  the  trade.  To  avoid  holding 
a  statute  unconstitutional,  we  are  not  war. 
ranted  in  forcing  on  its  language  a  meaning 
which,  upon  a  fair  test,  is  repugnant  to  its 
terras.  French  v.  Teachemaker,  24  Cal. 
518;  BigelotP  v.  Weat  Wisconsin  R.  Co.  27 
Wis.  476.  It  is  only  where  the  language  of 
the  act  will  bear  two  constructicais  that  a 
court  is  justilled  in  applying  a  rule  that 
will  sustain  the  act,  rather  than  one  which 
will  defeat  it.  There  is  no  room  for  inter- 
pretation when  the  language  used  is  plain 
and  admits  of  but  one  meaning.  Considera- 
tion of  the  preceding  acts  of  the  l^slature- 
gives  emphasis  to  the  thought  that  the  leg. 
islature,  in  passing  the  law  in  question,  hod 
reference  to  a  particular  lamp,  and  not  to 
a  principle.  By  S  8  of  chapter  186  of  the 
Acta  of  the  20th  General  Assembly,  no  per- 
son was  permitted  to  use  the  lighter  prod- 
ucts of  petroleum  for  illuminating  purposes, 
"provided  that  nothing  in  this  act  should  be 
so  construed  as  to  prevent  the  use  of  ma- 
chines or  generators  constructed  on  the  same 
principle  of  the  Davy  safety  lamp."  This 
same  language  was  carried  into^the  proposed 
revision  of  the  laws  recommended  by  the 
Code  commission.  Sea  pages  507,  508,  of 
their  proposed  Code.  For  some  reason  the 
legislature  did  not  adopt  their  recommenda- 
tion, but,  on  tie  contrary,  struck  out  the 
principle  of  a  certain  appliance,  and  spe- 
oitlcally  named  the  lamp  by  which  the  light- 
er products  of  petroleum  might  be  burned. 
This,  in  connection  with  the  language  used, 
is  convincing  eridenee  that  a  particular 
lamp,  rather  than  a  principle,  was  referred 
to.    There  is  nothing  to  indicate  a  cootrar;- 
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vienr,  aave  the  rule  of  construcUoD  to  which 
we  ha.ve  hei'etofore  referred.  But  this  rule 
of  coDBtruction  canaoL  be  used  for  the  pur- 
pose of  adding  to  or  takine  from  the  plainly 
expressed  language  of  the  legislature.  Lakx 
County  Comrs.  v.  Rollins,  130  U.  S.  662,  22 
L.  ed.  1060,  9  Sup.  Ct.  Eep.  Q51.  None  of 
the  case*  cited  by  appellee  are  in  conflict 
with  these  rules.  Without  exception,  those 
cases  relate  to  acts  that  were  susceptible 
of  two  constructiona,  one  of  which  would 
render  theqi  obnoxious  to  the  Constitution, 
and  the  other  in  harmony  with  it.    The  lat- 
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2.  Finding,  aa  we  do,  that  the  exception 
contained  in  the  act  is  unconstitutional,  the 
next  inquiry  is.  What  eSect  does  this  hom- 
ing have  on  the  act  as  a  whole  T  Does  it  de- 
stroy it  in  to(o,  or  does  the  act  remain,  with 
the  exception  expunged!  "It  has  been  held 
to  be  ft  sound  construction  of  a,  statute  that 
when  one  section  thereof  is  void  and  others 
valid,  yet,  if  it  evidently  appears  that  one 
secUon  ia  a  compensation  or  inducement  for 
another,  and  the  connection  between  them 
is  such  as  to  warrant  the  belief  that  the 
valid  part  would  not  have  been  passed  alone, 
then  the  whole  should  be  held  void."  Du- 
ivquc  V,  Chioago,  D.  £  IS.  R.  Co.  47  Iowa, 
196;  Blauson.  v.  Racine,  13  Wis.  398.  Again, 
it  has  been  held  that  an  act  void  in  part 
is  not  necessarily  void  in  toto.  If  sufficient 
renrnins  to  effect  its  object  without  the  aid 
of  the  invalid  portion,  the  latter  only  shall 
ie  rejected,  and  the  former  shall  stand. 
Warren  v.  Charlestoxcn,  2  Gray,  84  ;  Virginia 
Coupon  Cases,  114  U.  S.  270,  &ub  nom.  Poin- 
dexter  v.  Qreenliow,  29  L.  ed.  IBS,  5  Sup.  Ct. 
Eep,  903,  B62;  Santo  v.  State,  2  Iowa,  205, 
<13  Am.  Dec.  43T;  Fisher  v.  McGirr,  1  Gray, 
1 ;  Huntington  v.  Worlften,  120  U.  S.  97,  30 
L.  ed.  688,  7  Sup.  Ct.  Rep.  489;  Com.  v. 
Kimhali,  24  Pick.  381,  35  Am.  Dec.  328; 
Clark  V.  Ellis,  2  Blackf.  10.  Some  courts 
liave  said  that,  if  an  unconstitutional  clause 
4)t  a  statute  cannot  be  rejected  without  af- 
fecting the  intent  of  the  le^slature,  the 
whole  statute  must  fall  iPolhck  v.  Farm- 
^g'  Loan  d  T.  Co.  157  U.  B.  429,  39  L.  ed. 
760,  15  Sup.  Ct.  Rep.  673;  Presaer  v.  Illi- 
nois, 116  U.  S.  262,  29  L.  ed.  615,  6  Sup. 
Ct.  Rep.  580;  Spraigve  v.  Thompson,  118 
U.  S.  90,  301..  ed.  IIS,  6  Sup.  Ot.  Rep.  088), 
and  that  the  two  parts  must  be  capable  of 
separation,  so  that  each  may  be  read  by  it- 
self, else  the  unconstitutional  part  will 
earry  with  it  that  which  is  constitutional. 
With  these  rules  in  mind,  we  turn  now  to 
the  statute  in  question,  and  find  that  t^e 
legislature,  in  virtue  of  its  police  power, 
prohibited  the  use  of  the  lighter  products 
of  petroleum  for  illuminating  purposes,  for 
all  purposes  whatever.  Two  exceptions  to 
the  general  rule  of  prohibition  are  contained 
Id  the  act,  one  of  which  is  clearly  valid, 
And  the  other  is  invalid.  Is  it  likely  that 
it  would  have  passed  an  act  containing  the 
general  prohibition,  independent  of  this  in- 
valid exception!  The  two  parts  <rf  the  act 
«»  h.  R.  A. 


are  not  di^iendent  in  terms.  In  other  worda, 
they  may  be  separated,  and  the  first  may 
stand  and  is  complete  in  itself  without  rei' 
erence  to  the  exception.  If  the  act  ia  to  be 
declared  null  and  vend  because  of  the  un- 
constitutional provision,  it  must  be  on  the 
theory  that  the  act  would  not  have  passed, 
except  as  an  entirety,  and  that  the  general 
purpose  of  the  iM^islature  will  be  defeated 
if  the  general  prohibitiOD  be  held  valid  and 
the  exception  invalid.  To  solve  this  ques- 
tion, we  should  look  to  the  history  of  the 
enactment.  The  14  th  General  Assembly 
passed  an  act  prohibiting  the  sale  of  the 
lighter  products  of  petroleum,  witJiout  ex- 
ception. See  chapter  47.  This  act  was  car- 
ried into  the  Code  of  1873  as  I  3901.  The 
17th  General  Assembly  amended  this  law, 
and  provided  for  the  appointment  of  inspect- 
ors. See  chapter  172.  But  the  selling  of 
the  lighter  products  of  petroleum  was  pro- 
hibited, without  exception.  The  20th  Gen- 
eral Assembly  also  amended  the  law  by  pro- 
hibiting the  sale  or  use  of  the  lighter  prod- 
ucts of  petroleum  for  illuminating  purpoees, 
but  introduced  two  exceptions, — one  permit- 
ting the  use  of  such  products  when  raierst- 
ed  outside  of  the  building,  in  closed  reser- 
voirs, and  the  other  permitting  the  use  of 
machines  or  generators  constructed  on  the 
principle  of  Davy's  safety  lamp.  See  chap- 
ter 186.  So  far,  there  is  no  right  to  use  the 
tighter  products  of  petroleum  when  the  gas 
or  vapor  is  generated  in  the  building,  UU' 
less,  perhaps,  it  be  in  machines  constructed 
on  the  principle  of  Davy's  safety  lamp.  The 
exception  now  found  in  the  statute  that  we 
hold  contrary  to  the  Constitution  was  in- 
troduced by  the  General  Assembly  that 
passed  the  Code.  From  this  hasty  review 
of  the  dilTerent  statutes,  it  will  be  observed 
that  the  general  intent  of  the  l^slature 
was  to  prohibit  the  use  of  the  lighter  prod- 
ucts of  petroleum  for  illuminating  pur- 
poses. That  it  bad  the  power  to  pass  a 
law  which  would  accomplish  this  end  there 
can  he  no  doubt,  and  that  such  was  it«  in- 
tent is  equally  dear.  It  will  not  do  to  say. 
therefore,  that  it  would  not  have  passed 
the  act  in  question  without  the  exception. 
To  so  assume  would  be  to  say  that  it  in- 
tended to  permit  the  sale  or  use  of  the  light- 
er products  ot  petroleum  without  let  or  hin- 
drance. Such  construction  would  be 
contrary  to  the  legislative  policy  exist- 
ing for  more  than  twenty-flve  years.  The 
exceptions  introduced  into  the  acts  from 
time  to  time  do  not  indicate  that  the  legis- 
lature intended  to  repeal  pre-existing  laws 
in  the  event  these  exceptions  were  held  in- 
valid. They  were  not  the  inducement  that 
led  to  the  passage  of  the  general  prohibitory 
laws.  On  the  contrary,  they  were  permis- 
sions granted  under  certain  conditions,  and. 
if  these  provisions  proved  ineffectual,  there 
is  no  ground  for  saying  that  the  whole  act 
was  destr<^ed.  The  general  prohibition  was 
capable  of  enforcement,  without  reference  to 
the  exception,  and  the  invalidity  of  tbe  ex- 
ception does  not  destroy  the  entire  act.  As 
sustaining  our  conclusions,  see  A  lint  v, 
Lo«i«iona,  103  U.  S.  80,  20  L.  ed.  818;  Mar- 


jhaU  FteW  <S  Co.  ».  Clark,  143  U.  8.  649, 
36  L.  ed.  294,  12  Sup.  Ct.  Rep.  496;  Wil- 
lard  V.  J'eople,  S  III.  461 ;  EelU  t.  PeopU, 
5  111.  498;  Santo  v.  State,  2  Iow»,  205,  63 
Am.  Dec.  487 ;  Tieman  v.  Rinker,  102  U.  8. 
123,  26  L.  ed.  103[  Slole  t.  Amery,  12  R. 
I.  64.  We  are  of  opinion  that  the  detend- 
ADt  IB  not  using  the  Isjnp  authorized  by 
law,  and  that  if  the  exception  found  in  the 
statute  is  unconatitutionftl,  as  it  clearly  is, 
still  there  is  a  general  prohibition  against 
the  use- of  the  lighter  products  of  petioleum 
for  illuminating  purposes  when  the  gas  or 
Taper  thereof  is  generated  inside  the  build- 
ings to  be  lighted,  and  that,  under  theagreed 
statement  of  facta,  defendant  was  guilty. 
While  wo  cannot,  by  reversing  the  case,  in 
•oy  manner  afTec^  the  status  of  the  defend- 
ant, yet,  in  order  that  a  correct  rule  of  lav 
may  be  established,  we  are  constrained  to 
disagree  with  the  learned  trial  judge,  and 
his  order  directing  a  verdict  m  reverted. 

Rehearing  denied. 


B.  F.  HENRY  «l  ol.,  ApptM. 


abont  to  purchase  the  stock  with  like  knowl- 
edge If  pot  Into  his  poBSeSKlon. 
6.     The   mrBsure   of  dB>u«Ke*  for  !«■•• 
zepreiieutBlion*  bjr  stock  hold  era  as  to 

the  amount  ot  copporste  property,  made  tar 
the  purpose  of  effecting  a  sale  of  the  stock, 
and  wblcb  are  [elled  upon  by  the  purc:baBer, 
]R  the  dltrepcnce  tjotween  the  actual  value  of 
tbe  stock  and  what  It  would  bBve  been  worth 
had  the  re presea Cations  been  true. 

Upon  lUe  aaestion  of  falsity  of  rep- 
reBentatlons  ■■  to  tlie  anantltr  of  land 
Id  ■  rancli  owned  by  a  corporation,  mads 
by  Btockholdera  lor  the  purpose  or  effectlns 
a  sale  of  their  stock,  witneiises  may  testify 
an  to  whether  or  not  tbe  lands  embrand  br 
ths  ranch  were  all  embraced  by  documents  In 
possession  of  the  parties,  and  as  to  whether 
land  once  owned  bad  been  aold  by  ths  cor- 
poration, but  concloslona  ol  wltnesaes  as  to 
the  quantity  of  land  Id  the  ranch,  based  on 
the  documents,  are  not  admissible. 

TeallDibny  by  the  partlea  lU  to  irh>t 
ther  believed  and  iDtended  and  relied 
upon  Is  admlsalble  In  an  action  for  false  rep- 
resentstions  In  ejecting  a  aale  of  property. 
9.  StockholdEFS  of  »  oorporatlon, 
chare  ed  with  niaklas  false  slal*- 
racBta  as  to  tbe  corporate  property  In  eSect- 
Inj  a  snle  of  their  stock,  may  testify  as  to 
tbs  clrcamsCsnces  of  their  scqnlsitlon  of  ths 
Stock,  and  their  knowledge  or  want  of  kaowl- 
edm  of  the  compsny's  business,  and  as  to  the 
cnstody  of  the  documents  from  which  tras 
IntarmaCloD  might  have  been  obtained. 

rpoB  the  meaanre  of  damsces  f«F 


I.     Llahlllfr   for  deceit  on   the  part  of 
s  laadowner  making  false  representa 
aa  to  the  quantity  In  tbe  tract,  on  whicb  a 
piircbaser  relies  to  his  injnry,  cannot  hs  predi- 
cated upDD  the  fact  that,  from  tbe  meana  of 
knowledge  accessible  to  Idm,  be  might  ha' 
known  the  statemeata  to  be  fals^  U  ha  la 
tact  believed  them  to  be  tme. 
S.     OdleerB  of  a  corporatloa  who  are  lis 
prlaclpal  ■toekholders.  and  who  contem- 
plate trading  their  stock  for  other  property, 
owe  DO  duty  to  the  other  party  to  the  trsns. 
sctloD,  which  will  take  their  reptesentatloai 
as  to  the  corporate  property  out  of  the  gen- 
eral   rule  that   knowledge   of   falsity   o(   repr«. 
•entatlons  Is  aeceisary  to  support  an  action 
ot  deceit  for  making  them. 
S.     Stockholdera    of   a   eorporatlon    aro 
not    liable    for    false    Fepreaentatlons 
as  to  the  amount  of  Che  corporate  property  by 
an  agent  of  the  corporation  in  charge  ot  tbe 
property  with  power  to  sell  It  upon  which  re- 
liance la  placed  by  a  third  person  In  purchas- 
ing tbe  Interest  of  inch  stockholders. 
4.     The  rlicfal  of  one  who  trades  prop- 
erty far  corporate  stoclc  to  recover  toi 
false   representations  by   the  owners  of  the 
stock  as  CO  the  amount  ot  the  corporate  prop- 
erty la  not  affected  by  the  fact  that  some 
tbe  stock   Is  taken   In   tbe  names  ot  varlo 
members  of  his  family,  and  does  not  staod 
his  own  Dame. 
B.     Any     docnments     In     posaesalan     ot 


Note.— As  to  liability  for  mlsreprescnifl 
made  in  good  faltb.  see  McKInnon  v.  Vo 
(Wla.)  6L  H.A.  IHI :  Davis  v.  Nuium  (Wis.)  1 
L.  B.  A.  774  -.  Cameron  v.  Mount  (Wls.(  22  U. 
R.  A.  H2  ;  Nash  v.  Minnesota  Title  Ids.  k  T.  C< 
(Haas.)  as  L.  R.  A.  753;  Kountie  v.  Kennedy 
(N.  Y.)  29  L.  R.  A.  360 ;  and  Gemer  T.  Uosbur 
<Nsb.>  46  L.  R.  A.  244. 

nL.K.  A.  4 


.jahliiB    false    rcpFeaeatatlani 

the   amoBBt   of   property   owned   by   a 

corporation,  for  the  purpose  of  affsctlng  a 
sale  ot  its  stock,  opinion  evidence  Is  not  ad- 
missible as  to  bow  much  less  ths  property  la 
worth  than  It  would  have  been  worth  If  It 
had  been  as  represented. 

(April  13,  1001.) 


A  of  the  District  Court  for  Franklin 
Couiity  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  injuriei 
caused  by  alleged  fraudulent  representatiou 
made  by  defendants  to  effect  an  czcdiange  of 
land.     Reveraed. 

Statement  by  Mo01«la,  J. « 

Plaintiff  sues  to  recover  damage*  susWned 
by  reason  of  false  and  fraudulent  represen- 
tations made  by  tbe  defendants  aa  to  the 
quantity  ot  land  contained  in  a  certain 
ranch  in  Texas,  which  ranch  oonstituted  the 
principal  property  of  a  stock  company,  the 
shares  of  which  were  transferred  by  defend- 
ants to  plaintiff  in  exchange  for  lands  of 
plaintiff  in  Iowa.  There  was  a  verdict  of 
Sa.OOO  for  plaintiff,  and  from  judgment  ren- 
dered thereon  defendant*  appeal. 

ileasri.  W.  A.  Powell,  E.  P.  Andrew*, 
and  W.  D.  EwaBS,  for  appellants: 

A  vendee  of  a  farm   cannot  recover   for 

false  representations  as  to  the  number  of 
acres  contained  therein,  where  such  repre- 
sentations did  not  purport  to  be  based  upon 
a  survey,  and  he  made  examinaition  of  the 

I  land  itself. 

Bankion   v.   Lagerlof    (Iowa)    75   N.   W. 

I  661;  Wh«el«r  T.  Bo^d,  69  Tax.  293,  B  S.  W. 


no 


Iowa  SuPBsmt  Codbt. 


.  S68;   Marvim 


tI4;   Sing  t.  Btxhm,  fi4  1 
T.  Bennett,  28  Wend.  l«g. 

The  vendee  cannot  charge  hii  vendor  witb 
f&lee  and  fraudulent  rapreeentattonH  in  rela- 
Uon  b>  the  eubject-matter  of  tite  laJe,  where 
be  made  inveetigation  for  himself,  uid  wa« 
not  prevented  bf  the  vendor  from  maldng 
■uch  investJgaUoD. 


Bgeraon,  11  Iowa,  233,  77  Am.  Dec.  142; 
Longahort  v.  Jack,  SO  Icnva,  EQB;  Luoaa  v. 
Orippen,  76  Iowa,  507,  41  N.  W.  205;  Mar- 
ritt  V.  Dufur,  99  Iowa,  211,  68  N.  W.  663; 
Armstrong  v.  Breen,  101  Iowa,  9,  69  N.  W. 
II25;  Arotm  T.  Zachary,  102  Iowa,  433,  71 
N.  W.  413 ;  iMdner  v.  BaltUy,  103  Iowa,  676, 
72  N.  W.  787. 

Where  the  purchaser  undertake*  inveeti- 
gataon  of  his  own,  and  the  vendor  does  noth- 
ing to  piove  it  from  being  as  free  as  he 
chooses  to  make  it,  he  cannot  allege  that 
the  vendor  made  miHTspresantatioDS. 

Beatty  v,  BenJon,  135  U.  S.  247,  34  L.  ed. 
124,  10  Sup.  Ct.  Itep.  747 ;  Orauel  v.  Wolf«, 
ISS  Fa.  83,  39  Atl.  819;  Wheeler  v.  Robtn- 
MMi,  S6  Hun,  561,  33  N.  Y.  Supp.  921; 
Slaughter  v.  Geraon,  13  Wall.  383,  20  L.  ed. 
828;  Farr  ».  Peteraon,  91  WIb.  182,  64  N. 
W.  863 ;  Warner  v.  Benjamin,  89  Wis.  290, 
62  N.  W.  179;  Wood  V.  Boynion,  64  Wii. 
S66,  64  Am.  Rep.  610,  25  N.  W.  42;  Uoiker 
r.  Poaf,  89  Wis.  602,  62  N.  W.  616;  Poland 
v.  BroKnell,  131  Mass.  138,  41  Am.  Rep. 
216;  Banhson  v.  iMoerlof  (Iowa)  76  N.  W. 
«6I. 

Means  and  opiportunitiee  of  acquiring 
knowled^  of  fraudulent  representations  in- 
ducing the  sale  of  land  are  equivalent  to 
knowledge. 

Lee  T.  MeClelUuid,  120  Cal.  147,  62  Pac. 
300;  Wren  v.  Motumre,  95  Vs..  360,  28  S.  E. 
B88;  Lavaon  v.  Floyd,  124  U.  S.  108,  31  L. 
ed.  347,  8  Sup.  Ct  Rep.  409. 

A  vendee  cannot  recover  for  false  repre- 
sentations, where  it  is  shown  that  he  rn- 
eeived  greater  vaJue  than  he  paid. 

Hale  V.  Pkilbrick,  47  Iowa,  217. 

The  plainbifl'  must  show,  not  only  that  the 
representations  were  false,  but  that  the  de- 
fendants knew  them  to  be  false  when  they 
made  them. 

Holmea  t.  Clark,  10  Iowa,  423 ;  Avery  v. 
Chapman,  62  loma,  144,  17  N.  W.  454; 
Courtney  v.  Carr,  11  Iowa,  295;  Oalea  v. 
Reynolda,  13  Iowa,  1;  Ballam  v.  Todkunter, 
24  lown,  166 ;  McKoton  v.  Furijaaon,  47 
Iowa.  6^6;  Allwon  v.  Jack,  76  Iowa,  208, 
40  N.  W.  811;  Sylvealer  v.  Benrich,  93 
Iowa,  489,  61  N.  W.  942. 

Uesars.  F.  H.  WlUUms  and  Albrook 
*  Lnadr,  for  appellee: 

The  parties  were  on  unequaJ  footing;  de- 
fendants heul  full  knowledge  of  what  the  rec- 
ords and  papers  showed,  while  plaintall  did 
not  get  that  knoiwledge  until  some  time  aft- 
er the  exchange,  and  then  only  when  he  got 
his  first  tax  receipt.  When  he  found  the 
ranch  far  short  of  what  defendants  repre- 
sented it  to  oontaJn. 

If  parties  are  on  an  unequaJ  footing  it  is  < 
UL,R.  A. 


a  qnestioD  of  fact  whether  fraud  or  deceit 
has  been  practised. 

8  Am.  k  Eag.  Bnc  Law,  p.  644 ;  Bchvietik 
V.  Vaylitr,  102  N.  Y.  683,  7  N.  E.  788;  Jacfc- 
son  V.  Artnatrong,  50  Mch.  65,  14  N.  W.  702- 

An  alleeaiion  in  a  complaint  that  the  de- 
fendant falsely  and  fraudulently  repre- 
sented' Is  a  sufficient  statement  of  acienter. 

ThonuM  T.  Beehe,  2fi  N.  Y.  244;  lfiIJ«r  t. 
Barher.  66  N.  T.  664;  Btevene  t.  Wew  York, 
84  N.  Y.  306;  Bank  of  Montreal  t.  Thayer, 
2  McCrary,  1,  7  Fed.  S22;  Langadaie  t.  Otr- 
ton,  61  Ind.  99;  Watson  v.  Otwire,  18  Iowa, 
202.  87  Am.  Dec.  382. 

RepreeentatJons,  if  false  and  made  to  de- 
ceive and  mislesd,  are  lufflciently  fraudn- 
lent. 

Milla  V.  CoUmu,  07  Iowa,  I«7,  26  N.  W. 
109;  Cole*  *.  Davenport,  9  Iowa.  238. 

If  one  of  the  parties  to  a  contraot  refers 
the  other  to  a  third  person  for  information 
as  to  the  subject-matter,  he  makes  such 
person  his  agent,  and  is  responsiMe  for  his 
Btatementa  sa  if  made  by  himself. 

Witherwaa  v.  Riddle,  121  III.  140,  13  N. 
E.  S46;  State  v.  CadteeU,  79  Iowa,  435,  44 
N.  W.  700. 

There  are  circumstances  under  whidi 
knowledge  of  falsity  or  (nenler  will  he  In- 
ferred. Such  is  the  case  where  officers  of  a 
corporation  misrepresent  the  assets  to  sub- 
scribers or  purchasers  of  stocks.  If  they 
BBsert  that  of  their  own  know]edge  the  ss- 
sets  are  so  and  so,  with  record  books  and 
papers  at  their  command  to  bo  ascertain. 
then  they  are  bound  to  know  what  said  rec- 
ord books  and  papers  show,  and  will  be 
bound  by  the  fact;  and  where  said  papers 
show  the  statement  to  be  false,  said  officers 
will  be  presumed  to  know  that  it  is  fali-e,  or, 
in  other  words,  it  will  be  presumed,  and  tlist 
is  what  the  instructions  say,  and  it  1b  the 

Huhharil  v.  Weare,  79  Iowa,  686,  44  N. 
W.  916 ;  Cook,  Stock  4  Stockholders,  Ist  ed. 
%%  147,  148. 

The  true  measure  of  damages  is  the  dif- 
ference bertween  what  the  property  as  re- 
ceived was  worth  and  what  it  would  havs 
been  worth  if  as  represented. 

QMea  Y.  Ret/nolda,  13  Iowa,  1 ;  Uoberif 
V.  Alexmndfr,  10  Iowa,  162;  While  v.  Smith, 
64  Iowa.  233,  6  N.  W.  284. 

The  liability  of  the  vendor  arises  from 
his  own  fraud  and  falsehood,  and  is  not  af- 
fected by  the  question  of  diligence  on  the 
part  of  the  vendee. 

Hale  1.  Fhilbrick,  42  Iowa,  81. 

A  vendor  who  induces  his  vendee  to  pur-  - 
chase  land  by  falsely  and  fraudulently  rep- 
resenting that  the  title  is  perfect  is  liable 
to  the  vendee  for  such  fraud,  even  though 
the  contract  of  purchase  provided  for.  and 
the  sale  was  consummated  by,  a  quitclaim 
deed  only. 

Uailou   V.  Luca^,  59  Iowa,  22,   12   N.  W. 

15;   Kimball  V.  Saguin,  86  Iowa,   192,  63 

.  W.  110. 

Independent    investigation    does    not   bar 

a  parly  from  recovering  if  it  appears  that, 

*''out  fault  on  bis  pajl,  he  did  not  lean 


IMl. 


BoDDY  r.  Hbkrt. 


tha  trutii,  and  h«  relied  npon  the  representa- 

14  Am.  ft  Eag.  Bnc.  La.w,  p.  112;  Meek 
T.  Eeene,  47  Ind.  77;  Foley  v.  Eoltry,  43 
Neh.  133,  61  N.  W.  120;  Oloott  t.  BoHon, 
50  Neb.  779,  70  N.  W,  366. 

Tho  conduct  of  >  party  which  tends  to 
conceal  or  suppreBS  tnatNial  facta  is  fre- 
quentl^i  KB  effective  in  deceiving  another  aa 
Actually  falee  representation b. 

Beardalcy  v.  Duntleg,  69  N.  Y.  581 ;  Steic- 
art  T.  Wyoming  Cattle  Ranche  Co.  128  U. 
S.  383,  32  L.  ed.  439,  9  Sup.  Ct.  Rep.  101; 
Gee  V.  Moss,  68  Iowa,  318,  27  N.  W.  268. 

A  partial  diacloHure  of  facta  is  equivalent 
to  fraud  if  a  false  impression  is  conveyed. 

Coles  v.  Kennedy,  81  lovn.,  360,  46  K.  W. 
1068;  14  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  63. 
Knowledge  of  the  falsity  of  a  repreiMita- 
tioii  may  be  implied  where  tha  party  occu- 
pied a  special  situation,  or  possessed  such 
special  meana  of  knonleidga  as  made  it  his 
d^ty  to  know  the  truth  or  falsity  of  the  rep- 
resentation. 

14  Am.  t  Eag.  Enc.  Law,  Zd  ed.  p.  95; 
Hubbard  v.  Weare,  70  Iowa,  678,  44  N.  W. 
916;  Thome  v.  Prentias,  83  III.  101;  Ruff  v. 
Jarrett,  94  111.  479;  Hicks  v.  Stevens,  121 
111.  186,  11  N.  E.  241. 

In  order  to  recover  for  a  deflcieney  in  the 
number  ot  acres  sold  it  must  bo  shown  that 
the  defendants  falsely  and  fraudolently 
resented  tbe  niunber  of  afiree  in.  the  tracts 
described,  or  that  they  purchased  the  land 
by  the  acre,  and  the  amount  paid  by  them 
was  in  excess  of  the  sum  tbey  agreed  to  pay. 
Latui  V.  Parsons.  108  Iowa,  241,  79  N.  W. 
61;  Hosleian  v.  Dickinson,  SI  Iowa,  244,  1 
N.  W.  550;  Belknap  v.  fieatey,  14  N.  T. 
151,  67  Am.  Bee.  120;  War^  v.  Dean,  69 
Minn.  466,  72  N.  W.  710;  Powell  v.  Clark, 
B  Maas.  355,  4  Am.  Dec  67;  Piekman  v. 
TVinity  Church,  123  Mass,  1,  26  Am.  Bap.  1 ; 
ifohle  V.  Googina,  99  Mass.  235. 

The  true  rule  is  to  allow  the  purchaser 
compensation  for  the  defiraency  according 
to  the  avera^  value  of  the  lands  sold,  at  tbe 
time  of  purchase. 

Stovj  V.  Bozeman,  29  Ala.  397 ;  Tyh 
Anderson,  106  Ind.  1B5,  6  N.  K  600. 

The  measure  ot  plaintiff's  damage  is  such 
anm  aa  will  cranpensate  him  for  that  whicli 
he  tost  by  reason  of  fraud.  The  loss  would 
be  the  resBonabla  market  value  of  the  land 
loat,  at  tbe  time  of  failure  of  title. 

Btemart  v.  Jack,  78  Iowa,  156,  42  N.  W. 
633;  White  v.  Bmith,  54  Iowa,  238,  6  N.  W. 
284:  Devin  v.  Himer,  29  Iowa,  298;  Lik«a 
V.  Baer,  6  Iowa,  366;  Eahn  v.  Cummings,  3 
Iowa,  583. 

Defendants  will  not  be  allowed  to  show 

that   the    property    plaintiff    received    was 

eqaal  to  what  he  oonv^ed,  the  question  ba- 

iug.  Did  he  receive  what  be  barjiaiTied  forT 

Uitohell  T.  McDougaJl,  62  III.  500. 

On  petition  for  rehearing. 
When  a  fraud  is  committed  in  the  name 
«nd  under  cover  of  a  corporation,  by  per- 
aoDS  having  the  right  to  speak  for  it,  for 
tfaur  personal  gain  and  benefit,  they  are 
bound  to  answer  personally  for  their  wrong- 
ful a«ta.  Their  tongue*  uttered  tha  false 
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words,  and  tbeir  purses  should  pay  tbe  dam- 

■    [CB. 

Teachout  v.  Van  Hoesen,  76  Iowa,  120,  1 
R.  A,  664,  40  N.  W.  96. 
Tbe  corporation  owed  the  plaintiff  tbe 
.me  duty  as  to  diligence  and  disclosure  in 
transferring  to  him  all  the  stoclc  that  it 
would  have  owed  had  it  transferred  a  por- 

Hubbard  v.  Weare.  79  Iowa,  678,  44  N. 
W.  915. 

The  corporation,  and  not  tha  atockholdera, 
own  and  control  the  assete. 

Button  V.  Hoffman,  61  Wis.  20,  50  Ajn. 
Rep.  131,  20  N.  W.  667;  Smith  v.  Surd,  12 
Met.  384,  46  Am.  Dec.  690. 

As  against  the  corporation,  the  books  ot 
the  company  are  admisaible  in  evidence. 

St.  Louis  d  C.  R.  R.  Co.  v.  Eakina,  30 
Iowa,  282 ;  Cormao  v.  Western  White  Bronae 
Co.  77  Iowa,  34,  41  N.  W.  480. 

Knowledge  of  the  agent  ia  knowledge  of 
the  principal. 

McClelland  v.  Sowl  (Iowa)  84  N.  W. 
1034;  Qensburg  v.  Marshall  Field  A  Co.  104 
Iowa,  e04,  74  N.  W.  3 ;  Euff  v.  Farweil,  67 
Iowa,  298,  25  N.  W.  252;  Thompson  v.  Mer- 
riU,  56  Iowa,  419,  10  N.  W.  796;  Jones  v. 
Bamford,  21  Iowa,  217. 

UaOlftla,  J.,  dalivwed  the  opinion  of  tha 

The  defendants,  being  the  president  and 
secretary,  respectively,  ot  the  Clay  Counly 
Land  A  Cattle  Company  of  Texas,  and  the 
owners  of  2,450  shares  out  of  the  entire 
stock  of  the  company,  oonsisting  ot  2,600 
shares,  in  March,  1897,  advertised  a  Texas 
ranoh  for  sale  as  a  part  of  the  property  of 
the  company.  This  advertisement  came  to 
the  notice  of  plaintiff,  who  resided  in  Frank- 
lin county,  Iowa,  and  owned  a  tract  of  land 
in  that  count;  oit  1,760  acres,  which  ha  had 
listed  with  the  real-estate  stents  at  Bur- 
lington, Iowa,  for  sole.  Plaintiff  and  hta 
agents  correaponded  with  defendants  with 
reference  to  exohanging  the  Franklin  coun- 
ty land  for  the  Texas  ranch,  and  subsequent- 
ly had  personal  negotiations  with  them, 
which  resulted  in  the  transfer  to  plaintiff 
of  defendant's  stodc  in  the  corporation,  and 
the  conveyance  by  plaintiff  to  defendanta 
of  his  Franklin  county  land.  The  defoid- 
anta,  at  the  time  of  Uie  commencement  of 
these  negotiations,  had  only  recently  ac- 
quired any  considerahle  interest  in  the  Tex- 
as company,  and  become  its  officers,  and 
neither  of  them  had  seen  the  Texas  rancj). 
During  the  course  of  the  negotiations  the 
plaintiff  and  defendant  Henry  both  visited 
the  Texas  ranch,  tbe  plalntill  on  three  dif- 
ferent occasions.  Defendants  referred 
plaintiff  to  one  Butcher,  who  was  in  charge 
Of  the  ranch  as  agent  tor  the  company,  and 
some  of  plaintiff's  interviews  with  reference 
to  tha  pr<>perty  were  with  him.  The  sole 
issue  in  tho  ease  is  whether.  In  the  course 
of  these  n^otiations,  false  and  fraudulent 
representatJons  were  made  by  defendanle,  ot 
by  said  Butcher  aa  their  agent,  on  which 
plaintiff  relied  and  had  a  right  to  rely,  with 
reference  to  tha  amount  of  land  included  in 


TM 


Iowa  Bdpruib  Codbt. 


Ara., 


the  ranch.  It  may  be  said  that  there  it  no 
controversy  as  to  the  fact  that  the  bounda- 
rlm  of  the  ranch  were  correctly  refeired  to 
and  pointed  out,  but  the  controveriy  is  as  to 
what  was  represented  with  reference  to  the 
area  included,  and  whether  ruch  reprewnta- 
tions,  if  erroneous,  were  faUe  and  fraudu- 
lent; it  b^ng  contended  that  defendants  rep- 
resented the  ranch  as  containing  about  17,- 
000  acres,  whereas,  in  fact,  its  contents  fell 
short  of  that  quantity  by  more  than  2,000 
acres.  Although  defendants  transferred  to 
piMntiff  their  share  of  stock  in  the  compa- 
ny, and  not  directly  the  ranch  itself,  yet 
there  is  no  question  but  that  the  principal 
capitAl  and  property  of  the  corporation  con- 
sisted in  this  ranch,  and  that  the  actual 
value  of  the  stock  depended  to  a  large  ex- 
tent on  the  amount  of  land  included  in  the 
ranch,  bo  that  any  false  and  fraudident  rep- 
resentations as  to  its  area  would  be  so  far 
material  in  the  transaction  as  to  render  the 
defendant*  liable  in  the  same  way  as  thoug-h 
thev  had  directly  conveyed  the  ranch  itself 
in  exchange  for  plaintiff's  land. 

Tie  foregoing  are  the  facts  necessary  for 
an  underBtanding  of  the  questions  of  law 
involved  in  the  casa  The  general  legal 
proposition  on  which  plaintiff's  action  reets 
is  that  false  and  fraudulent  repreeentatioDs 
made,  with  knowledge  of  their  falsity,  by 
one  person  to  another,  and  relied  on  by  the 
latter  to  his  injury,  render  the  person  mak- 
ing such  representations  liable  to  him  in 
damages  for  the  injury  thus  reaultiug.  The 
necessary  elements  ol  this  legal  wrong,  for 
which  a  court  of  law  gives  redress  in  an  ac- 
tion for  deceit,  are:  (1)  False  representa- 
tions  I^  defendant,  upon  which  plainUff 
had  the  right  to  rely;  (2)  knowledge  of 
their  falsity  on  the  part  of  defendant;  and 
(3)  injury  to  plaintiff  resulting  from  his 
reliance  thereon. 

The  court  instructed  the  jury  that,  In  de- 
termining whether  or  not  defendants  knew 
that  the  representations  alleged  to  have 
been  made  by  them  as  to  the  quantity  of 
land  were  false,  the  jury  had  the  right  to 
consider  the  fact  that  defendants  were  stock- 
holders and  offlcers  of  the  company,  and  had 
in  their  custody  and  control  maps,  abstracts, 
tax  reoeipts,  and  other  papers  or  bo<^s  be- 
longing bo  the  company,  and  pertaining  to 
said  land,  which  contained  informaUon  as 
to  the  acreage  of  the  ranch  as  well  as  per- 
sonal knowledge  of  the  number  of  acres  on 
the  part  of  defendants,  and  all  means  of 
said  knowledge  and  all  other  facts  and  cir- 
cumsitancee  as  may  have  been  shown  by  the 
evidence  bearing  on  and  pertaining  to  said 
knowledge;  also  that  such  officers  would  he 
presumed  to  have  known  that  which  it  was 
their  duty  to  know,  and  that,  before  raaJcing 
representetjons  aa  to  the  amount  of  land, 
it  was  their  duty  to  use  reasonable  diligence 
to  know  that  the  representations  were  true, 
and  that  they  would  be  presumed  to  have 
used  such  diligence,  and  to  poAscRS  the 
knowledge  which  its  exercise  would  bring  to 
them;  also  that,  though  defendants  did  not 
know  the  repreeenta tions  to  be  falne,  yet  il 
they  made  them  as  true,  and  of  their  pei- 
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sonal  knowledge  as  to  truth  or  falsty,  and 
had  the  means  at  hand  as  such  officers  to 
know  their  truth  or  falsity,  and  had  as- 
sumed such  knowledge,  then,  under  the  law, 
they  were  presumed  to  have  known  such  rep- 
resentations were  false.  In  effect,  the  court 
thus  authorized  the  jury  to  bold  defendants 
liable  without  any  proof  of  knowledge  of 
falsity  of  these  stateinents  on  th«  j>art  of 
defendants,  if,  from  the  means  of  knowledge 
acceesibie  to  them,  they  might  have  known 
the  statements  to  be  false,  even  though,  as 
a  matter  of  fact,  they  believed  them  to  be 
true.  Unless  defendnnta  were  chargeable 
with  some  duty  to  plaintiff  by  reason  of 
their  beong  officers  of  the  company,  this  di- 
rection was  plainly  contrary  to  the  rule 
long  recognized  by  this  oourt  with  reference 
to  the  necessity  of  proof  of  «oi«nter  in  ac- 
for  deceit.     The  rule  uniformly  recog- 


scntations  were  false  and  fraudulent,  within 
the  knowledge  of  the  part?  making  them. 
It  is  not  eoough  that  uiey  were  made 
through  mistake,  ignorance,  or  careleasneM. 
or  without  reason  to  believe  that  they  were 
true.  Holmea  v.  Clark,  10  Iowa,  423 ; 
Courtney  v.  Carr,  11  Iowa,  295;  Hoilom  ». 
Todkunter,  24  Iowa,  ISO;  Av«ry  v.  CiMlp- 
maa.  62  Iowa,  144,  17  N.  W.  454;  AltUo* 
V.  Jack,  76  Iowa,  20S.  40  N.  W.  811  j  Phetpt 
v.  Jam«s,  70  Iowa,  262,  44  H.  W.  643;  fiyl- 
vcater  v.  Benrioh,  93  Iowa,  489,  81  N.  W. 
042. 

There  is  an  intimation  in  JfcKoion  t.  Fur- 
gaaon,  47  Iowa,  S36,  that  the  represMita- 
tion  of  a  matter  as  truth  of  personal  knowl- 
edge, o4  which  the  person  making  the  lep- 
resentation  had  no  luiowledge  whatever,  is  a 
false  representation,  and  tnis  qualification 
of  the  rule  b  su^orted  by  authorities  from 
otheff  states.  £ou»l2e  v.  Kennedy,  147  N. 
Y.  124,  29  L.  R.  A.  SBO.  41  N.  B.  414;  CoU 
V.  Ca«»idy.  138  Mass.  437,  62  Am.  Rep.  284; 
Chatham  Fumaoe  Co.  t.  Moffatt,  147  Uaas. 
403,  IS  N.  E.  168;  LobdeU  v.  Bofcsr,  1  Uet 
193,  35  Am.  Dec  358;  Cooper  v.  Seklemnatr. 
til  U.  8.  148,  28  L.  ed.  3S2,  A  Sup.  Ct.  Rep. 
360;  OriawoU  v.  Oehlie.  128  Pi,  383,  17  AU. 
673 ;  Hauler  v.  Bast,  125  Pa.  62,  72,  17  AO. 
252;  RoKnU  V.  Cluae,  81  N.  H.  135, 

But  even  this  stat«ment  of  the  law  would 
not  help  out  the  instructions  which  we  ars 
now  considering.  There  are  cases  decided 
by  other  courts  exUnding  the  rule  of  lia- 
bility t>ey<md  that  recognised  in  this  state. 
See  Uolcoml  v.  SobU,  69  Mich.  3ne,  37  N. 
W.  407;  TD((en  y.  BurKans.  91  Mich.  495. 
51  N.  W.  11 1 9 ;  Trimble  r.  Reid,  97  Ky.  713, 
31  8.  W.  881;  Foard  v.  UoComb,  12  Bush. 
723;  Foster  v.  Kenriedy,  38  Ala.  359,  81  Am. 
Dec  56.  But  these  cases  are  wrong  in  prin- 
ciple. The  question  is  not  whether  defendant 
has  made  representations  which  amount  to 
an  implied  warranty,  or  whether  the  con- 
tract ought  to  be  rescinded  in  equity,  or 
whether  the  defendant  has  attempted  to 
gain  an  unconscionable  advantage;  for  tbcM 
mattei's  are  subject  of  inveeii^tion  and  rt- 
drcsfl  in  different  forms  of  action.  8t<me  v. 
Denny,  4  Met  161  ;(7amerMt  ▼.  Jf9wit,  M 
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W».  477,  22  L.  E.  A.  612,  66  N.  W.  1094; 
Smith  V.  BrickfT,  86  Iowa,  2B5,  G3  N.  W. 
260;  Hunter  t.  French  League  Bafety  Own 
Co.  go  low*,  673,  66  N.  W.  828. 

In  th«  cue  ot  Koantze  t.  £enn«dy,  147 
N.  Y.  120,  29  L.  R.  A.  383,  41  N.  E.  414, 
it  ia  said:  "MiBJudgment,  however  ^oaa,  or 
want  of  caution,  howevet  marked,  is  cot 
fraud.  ImteDttonal  fraud,  as  distinguished 
from  a  mere  breach  of  duty  or  the  omission 
to  use  due  care,  ia  an  essential  factor  in  an 
aj:tioii  for  deceit.  The  man  trho  intention- 
ally duceives  another  to  his  injury  should  be 
legally  responsible  for  the  consequences. 
But  if,  through  inattention,  want  of  judg- 
ment, reliance  upon  information  which  a 
wiaer  man  might  not  credit,  mi  conception 
of  the  factfl  or  of  his  moral  obligation  to  in- 
quire, he  makes  a  representation  designed 
to  influence  the  conduct  of  another,  and  up- 
on which  the  other  acts  to  hia  prejudice,  yet, 
if  the  misrepresentation  was  honestly  made, 
believing  it  to  be  true,  whatever  otJier  lia- 
bility he  may  incur  he  cannot  be  made  lia- 
ble in  an  action  for  deceit  The  law  affords 
remedies  for  the  consequences  of  innocent 
misrepreaentafticn.  A  contract  induced 
thereby  may  in  majiy  casee  be  avoided,  ajid 
the  equitable  powers  of  courts  are  frequent- 
ly Interposed  for  the  reeciasion  of  contracts 
or  transactions  based  upon  mistake  or  inno- 
cent misrepreoentatJon.  White  the  common- 
law  action  of  deceit  fumiahes  a  remedy  for 
fraud  which  ought  to  be  preserved,  we  think 
it  should  be  kept  within  its  ancient  limits, 
and  should  not  by  construction  be  extended 
to  eimbrace  dealings  which,  however  un-for- 
tunate  tbey  may  have  proved  to  one  of  the 
parties,  were  not  induced  by  actual  inten- 
tional fraud  on  the  part  of  the  other.  We 
have  referred  to  a  representation  made  with- 
out knowiOB  whether  it  was  true  or  false, 
and  where  uie  party  making  it  was  indiffer- 
ent whether  it  was  true  or  false,  as  suftkient 
to  sustain  the  action  if  the  representation 
was  in  fact  untrue.  The  making  of  a  repre- 
eentntion  to  inHuence  the  conduct  of  the  per- 
son to  whom  it  was  made  carries  with  it  an 

•■tion,  of  the  belief  of  the  party  making  it 
in  the  truth  of  the  afHrmation."  In  this  ac- 
tion the  sole  question  ia  that  of  deceit;  that 
is,  whether,  by  statemenls  which  are  inten- 
tionally and  morally  wrong,  defendant  has 
deceived  the  plaintifT  to  his  injurv.  Pasley 
V.  Freeman,  2  T.  R.  61,  2  Smith,  Lead.  Caa. 
(Hh  ed.  76;  Fisher  v.  tfellen,  103  Mass.  503; 
Hash  T.  Minnesota  Title  In».  it  T.  Co. 
163  Mass.  574,  28  L.  R,  A.  753.  40  N.  E. 
J03B:  Erie  City  Iron  Works  v.  Barber,  100 
Pa.  125,  139,  51  Am.  Rep.  508 ;  Crowell  v. 
Jaekton,  63  N.  J.  L.  (150,  23  Afcl,  426;  Ball 
T.  lAvcly,  A  Dana,  309;  Webb's  Pollock, 
Torts,  355,  302. 

To  hold  that  defendant,  in  an  action  of 
deceit,  is  liable  for  false  statements,  the  fal- 
sity of  which  he  might  have  known  by  in- 
vestigation, but  which  he  in  fact  believed 
to  he  true,  is  to  put  a  liability  on  one  for 
what  he  says  in  good  faith,  under  circum- 
stances not  making  it  hia  duty  to  make  any 
statement  whatever.  The  lack  of  uniform- 
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ity  in  the  rnles  on  tli4s  question,  recognized 
by  courts  which  have  departed  from  the  old 

and  established  landmarks,  is  warning  that 
certainty  in  the  law  is  only  to  be  preserved 
by  adhering  to  the  requirement  that  the 
complaining  party  shall  show  knowledge  of 
the  falsity  of  the  stoit^ioent  complained  of. 
If  liability  in  such  cases  is  to  be  predicated 
on  the  question  whether  the  party  making 
the  repreaentatioa  might  have  known  of  its 
falsity,  then  the  greatest  uncertainty  must 
result  as  to  how  much  opportunity  lor 
knowledge  is  necessary  to  render  him  liable 
and  there  would  be  no  deSnite  rule  possible 
without  adopting  the  broad  proposition  that 
every  statement  nnule  by  one  person  to  an- 
other with  regard  to  a  business  transaction 
involves  a  warranty  of  its  truthfulness, 
which  is  further  than  we  feel  justified  in 
going,  either  on  reason  or  authority. 

It  seems  to  us  that  the  rule  in  this  stata 
has  not  been  departed  from  or  enlarged  in 
Hubhard  v.  Weare,  79  Iowa,  678,  44  N.  W. 
915;  but,  on  the  contrary,  is  there  fully  ree- 
(^:ni7.ed.  That,  however,  was  an  equitable 
action,  and  therefore  it  was  competent  for 
the  court  to  consider  what  evidence  was  suf- 
ficient, in  its  judgment,  to  show  knowledge 
of  the  falsity  of  the  statements  relied  upon. 
It  is  one  thing  to  hold  aa  a  matter  of  fact 
that  fiMU  certain  evidence  the  court  will 
find  knowledge  to  have  existed  in  a  particu- 
lar cHse,  and,  on  the  other  hand,  to  charge 
the  jury  with  such  faints  as  matter  of  law 
render  the  defendant  liable,  without  a  find- 
ing of  knowledge  as  a  fact.  ±tkins  v.  El- 
well,  i.-)  N,  Y,  7E3. 

The  case  of  HttbharA  v.  Weare,  79  Iowa, 
678,  44  N.  W.  015,  illustrates  another  diffi- 
culty with  the  inatructjons  given  by  the 
court  in  this  case.  That  waa  a  case  where 
plaintiff,  having  aubacribed  and  paid  for 
stuck  in  a  corporation  of  whi<^  defendant 
WHS  president,  brought  action  against  de- 
fendant for  damages  on  account  of  misrep- 
rcKcntations  made  as  to  the  solvency  and 
profits  of  the  company,  and  the  courts  held 
that  there  had  been  such  misrpprcBcntation 
and  fraud  on  the  part  of  defendant  as  (O 
pntitle  plaintiff  to  recover.  Thi?  result 
was  reached  on  the  theory  that  the  officers 
of  a  corporation  owe  a  duty  to  thoEe  who 
subscribe  for  stock  in  thp,  corporation,  and 
are  bound  to  know  its  financial  condition> 
and  to  slate  with  strict  and  scrupulous  ac- 
curacy the  existence  of  facts  affecting  the 
.idvantnges  held  out  as  inducements  to  take 
shares,  and  it  is  said:  "Such  ofTicers  will 
be  presumed  to  have  known  thait  which  it 
was  their  duty  to  know.  Before  making 
representations  as  to  the  condition  of  the 
<'Ompany  as  inducements  to  take  stock 
therein  or  extend  credit  thereto,  it  is  their 
duty  to  use  reasonable  diligence  to  know 
that  the  representations  are  true,  and  they 
will  be  presumed  to  have  used  such  diligence 
and  to  poetess  the  knowledge  which  its  exer- 
cise would  bring  to  them."  The  lower 
courts  seem  to  have  thought  that  defendants' 
relatione  to  the  ocmipany  in  the  case  now  be- 
fore us  imposed  upon  them  some  such  duty 
aa  to  diligence  in  dealing  with  plaintiff;  for. 
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in  euh  of  tha  instruetiona  ia  which  the  lia- 
bility of  defsndaJitB  for  repreeeiitatiotu 
made  by  them  is  disoussed,  the  court  condi- 
tions the  rule  of  likbility  which  it  statee  on 
A  fludins  of  the  jurj  tha.t  tha  defendants 
were  officers  of  the  corporaitioD.  This  was 
plainly  erroneous.  Plaintiff  was  not  ac- 
quiring the  Block  of  the  corporation  by  sub- 
Bcription  and  purchase  from  the  corporation 
iUelf,  but  wag  simply  buying  Etodc  from 
Btockholdera  of  the  corporation.  He  was 
acquiring  in  the  corporation  the  rights 
which  defendants  had  as  stockboMers,  and 
the  <rfncerB  of  the  company,  a«  luch,  had 
nothing  to  do  with  the  tranaactian.  They 
Oiwed  to  him  no  duty  as  officers  with  refer- 
ence to  diligence  and  disclosure.  The  sim- 
ple question  in  the  case  is  whether  defend- 
ants, as  holders  of  certain  stock,  in  transfer- 
ring it  to  plainUfT,  knowingly  made  false 
and  fraudulent  reprceentations  with  refer- 
ence to  a  material  matter  aifdcitin^  the  val- 
ue of  the  etock.  It  may  be  that  if,  aa  offi- 
cers, they  actually  knew  the  representations 
to  be  false,  they  would  be  charged  with  such 
knowledge  as  individuals;  but  the  duties 
and  liabilitira  of  officers  towards  subscrib- 
ers to  the  stock,  which  are  explained  in  Hub- 
ftard  v.  Weare.  79  Iowa,  678,  44  N.  W.  B16, 
did  not  rest  upon  and  attadi  to  defendants 
in  their  dealings  with  plaintdff.  The  court 
erred  in  submitting  to  the  jury  the  question 
whether  defendants  were  officers  of  the  cor- 
poration, for  the  purpose  of  Sndinff  a  lia- 
bility on  the  part  ot  defendants  whit*  would 
not  have  existed  had  they  not  been  such  offi- 
cers. The  fact  u>  be  determined  was  wheth- 
er tha  miarepreaentations,  if  made,  were 
known  to  be  false,  and  that  fact  would  not 
be  dependent  on  defendants'  official  connec- 
tion with  the  company.  Crmoell  v.  Jack- 
ton,  53  N.  J.  Ii.  666,  23  Atl.  426. 

A  similar  error  was  commitited  in  submit- 
ting to  the  jury  the  queation  whether  Butch- 
er, who  was  manager  of  the  ranch,  was  the 
agent  of  the  corporation,  as  bearing  on  the 
liability  of  defendants  for  false  statements 
made  by  him  in  conneotjon  with  the  transac- 
tion. If  he  was  the  agent  of  thedefendanta 
for  the  purpose  of  negotiating  the  sale  of  the 
atock,  or  if  he  was  a  person  to  whom  the 
defendants  referred  tiie  plaintiff  for  infor- 
maUon,  then,  no  doubt,  false  representa- 
tions made  by  him  with  knowledge  of  their 
falaity,  or  representations  which  defendants 
■npposed  he  would  make,  and  which  they 
knew  would  be  falsa,  although  he  might 
hftve  made  them  in  good  faith,  would  furnish 
a  baaia  for  liability  on  the  part  of  defend- 
ants; but  the  mere  fact  that  he  was  the 
agent  of  the  company  in  charfre  of  the  prop- 
erty, even  though  as  agent  of  the  company 
he  had  authwity  to  sell  its  property,  would 
not  make  him  tha  agent  of  the  defendants 
in  a  tninaaction  relaUng  to  the  sale  of  this 

Some  of  the  stock  acquired  t^  the  plaintiff 
in  this  transaction  waa  taken  in  the  names 
of  members  of  his  family,  and  defendants 
complain  that  plaintiff  was  not  entitled  to 
recover  damages  for  deoreciation  in  the  val- 
ue of  such  sharee,  due  to  nHsrepresentations 
63  T...  B.  A. 


as  to  the  quantity  of  land.    But  we  do  not 

concur  in  this  view.  The  entire  body  id 
stocK  transferred  by  defeodauts  was  W 
trajisferred  in  consideration  of  the  exchange 
of  plaintiff'a  property,  and  his  right  to  re- 
cover for  any  deQcicncy  in  the  value  of  such 
«tock  due  to  ntisrepresentatioos  would  not 
be  aSected  by  the  fact  that  some  of  the  abick 
thus  acquired  by  bim  was,  by  his  directions, 
put  int«  the  hands  of  others. 

Complaint  is  also  made  at  instruoUoni 
with  reference  to  whether  plaintiff  waa 
chsj-geable  with  knowledge  aa  to  the  quan- 
tity  of   the   land    which   might   have   I 


fare  the  trade  was  consummated.  Without 
discussing  the  particular  language  used  i> 
these  inatruotians,  it  is  sufficient  to  say  that) 
BO  far  as  we  can  see,  the  plaintiff  and  th« 
defendants  were  on  an  equal  footing,  and 
tuat  any  documeuta  which  in  the  posaea- 
sion  of  defendants  would  charge  Urnn  witk 
knowledge  would  equally,  if  put  into  tha  poa- 
session  of  plaintiff  for  the  purpose  of  giving 
him  information  in  regard  to  the  quanti^ 
of  land,  constitute  notice  to  him. 

In  estimating  the  measure  of  damage  aua- 
tained  by  plaintiff  by  reason  ol  any  false 
representationa  made  by  defendants  wiUt 
knowledge  of  their  falsity,  we  auggest  that 
the  proper  rule  would  be  to  find  out  how 
much  less  the  value  of  the  stock  was  than 
it  would  have  been  if  tha  renresentationa 
had  been  true.  Thia  stock  did  not,  as  we 
understand  it,  have  any  market  value  ia 
itaelf,  and  ita  value  was  dependent  entirely 
upon  the  value  of  the  corp<H'ate  proper^ 
which  it  r^resentad. 

Many  assignments  of  error  baaed  on  rul- 
ings relating  to  the  introduotion  of  etvideace 
are  argued.  Bo  tar  as  they  raise  questions 
which  may  be  important  on  a  retrial  of  the 
case,  we  briefly  dispose  of  them  aa  follows: 
The  court  pnoperly  allowed  witnesses  to  tes- 
tify as  to  whsther  the  lands  embraced  in 
the  ranch  were  atl  covered  by  the  descrip- 
tion in  documents  referred  to,  inasmuch  as 
the  extent  ot  the  ranch  was  a  matter  of  tact. 
It  was  also  a  matter  of  fact  whether  the 
company  had  sold  certain  portions  of  tha 
lands  which  it  had  owned,  and  witnesses 
familiar  with  the  business  of  the  company 
might  testify  with  reference  thereto.  Testi- 
mony of  parties  as  to  what  they  believed 
and  intended  and  relied  upon  was  admissible, 
for  the  issue  involved  knowledge  of  falsity 
on  the  paj^  of  defendants,  and  reliance  on 
representations  made  on  the  part  of  the 
plaintiff.  In  auch  a  ease  mental  condition 
as  to  belief  or  intent  may  be  testilled  to  by 
the  person  whose  material  condition  is  in 
question.  ConcluBiona  of  witnesses  as  to  the 
numlter  of  acres,  baaed  on  documentary  evi- 
dence, were  not  admissible,  as  the  documents 
themselves  would  furnish  the  best  evidence. 
Defendants  should  have  been  allowed  to  tes- 
tify aa  to  the  circumstanoes  of  their  acquir- 
ing ownership  ot  the  stock,  and  their  knowl- 
edge or  want  of  knowledge  of  the  busineei 
of  the  company;  for  these  facta  would  bear 
"  their  knowledge  of  the  falsity  of  any  r«^ 
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reeontatians  made.  For  the  same  reason,  de- 
fendant* should  have  been  allowed  to  tes- 
tify with  reference  to  the  custody  of  the  doc- 
umenta  belonging  to  the  OMopanf  contain- 
ing information  as  to  the  quantity  of  land. 
If  they  were  not  familiar  with  the  oontenta 
«f  these  documents,  they  are  not  necessarily 
charged  with  information  that  might  have 
been  obtained  therefrom.  It  was  not  proper 
to  allow  witnesses  to  say  how  much  less  the 
ranch  was  worth  containing  the  number  of 
acres  which  it  was  found  to  really  contain 
than  if  it  had  cantaincd  the  number  of  acres 
which  it  was  represented  to  contain.  It 
seems  that  the  proper  rule  in  such  cases 
ia  to  have  the  witness  state  the  two  distinct 
valuations,  and  let  the  jury  ascertain  the 
difference  for  themselves.  Rtchardaon.  v. 
Webster,  HI  Iowa,  427,  82  N.  W.  920.  It 
may  be  that  such  error  in  a  case  like  this 
would  beerror  without  prejudice,  but  it  is 
better  to  fellow  the  method  of  inquiry  point- 
ed out  in  the  case  cited  and  the  other  cases 
in  this  court  on  that  subjects  Many  other 
rulings  OB  to  the  introduction  of  evidence 
are  objected  to,  which,  on  investigation,  we 
find  not  to  have  been  objectionable,  or,  at  any 
rate,  not  prejudicial.  In  view  of  the  neces- 
sity for  a  new  trial,  it  is  not  proper  for  us 
to  espress  any  opinion  as  to  whether  the  case 
should  have  been  taken  from  the  jury  on 
^f end  ants'  motion. 


Bshearing  denied  October  11,  IftOl. 


M.  M.  WALKER  COMPANY 
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1.     AeavieBernee  la  an 

•t  the  law  lir  offering  ev  13 Mice  to  meet  It 
win  not  prevent  Che  part;  from  insisting  upon 
a  correct  statement  of  the  law  In  the  Instruc- 

M.  A  factor  taaa.  In  tli«  iibseiice  of  In- 
alrBctlonii  or  asBKe  to  tfa«  contrarT-, 
poiver  (o  sell  the  goods  of  bis  principal 
upon  a  reasonable  credit,  provided  he  eier- 
eiies  due  care  with  respect  to  the  respoDilbll- 
ItT  ot  the  parcbsser  and  In  the  collection  of 
the  price. 

9.  A  (actoF  eaDBot.  after  leaFsilast  of  ■ 
■ale  of  (be  property  bf  tala  prladpal. 
proceed  to  sell  It  bimaelf,  although  he  has 
made  sdvaDces  or  Incurred  liabilities  on  ac- 

essarji  to  protect  his  interests. 
■^     DbIt  snch  of  tlione  ^lio  participated 
la  the  conTerslon  of  propert;  consigned 
to  a  (aclor  for  sale  sa  are  In  posaeiiBlon  ot  It 
when  BDit  Is  brougbC  can  be  held  liable  far  Ita 

tf,    Tb*  aBaBacar  ot  a  eoaspaar  <alBv  a 


Mora. — As  to  right  of  factor  to  wbom  good* 
are  consigned  to  sell  them,  see,  In  tbla  series, 
Borneo  t.  MartnccI  (Conn,)  47  L.  B.  A.  601. 

As  to  right  ot  factor  to  pledge  goods  ot  prin- 
cipal, see  Commercial  Bank  T.  Burt   (Ala.)    19 


eaBHlsaloB  bBSlBcaa,  waw.  In  making  a 

wrongful  sale  Of  property  conalgned  to  It, 
aces  solely  In  his  capacltr  of  manager,  and 
who  hss  no  possession  ot  the  property,  can- 
not be  b eld  liable  lor  lis  return. 
O.  IB  caa«  tbe  coBal^Bor  sella  property 
TThlch  ba  baa  oonaiKaed  to  a  factor 
for  Hale,  tbe  purchaser  ma;  recover  It  or  Its 
value  without  deductions  If  the  Hen  for  ad- 
vances or  charges  has  been  waived,  but  If 
such  Men  has  not  been  waived  ba  can  only 
recover  ■□;  balance  which  remains  or  should 
remain  In  the  factor's  hands  after  a  prudent 
disposal  ot  tbe  property. 

(April  11,   I»01.) 

APPEAL  by  jlefend&nts  from  a  judgment 
of  the  District  Court  for  Dubuque  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  possession  of  apples  alleged  to 
bel(Hig  to  plaintiff.     Reversed, 

The  facta  are  stated  in  the  opinion. 

Ifr.  J.  C.  IiOii(tie'vUle,  for  appellants: 

The  court  erred  in  holding  that  the  Du- 
buque Fruit  k  Produce  Company,  could  not 
sell  the  apples  mi  credit  witiiout  special 
authority  so  to  do. 

Story,  Agency,  eth  ed.  )  200;  Mechem. 
Agency,  j  U90;  Daylight  Bvmer  Co.  v.  Od- 
im,  51  N.  U.  6(t,  12  Am.  Rep.  45;  Von  Alan 
V.  y(uuI«rpoaI,  e  Johns.  09,  5  Am.  Dec.  Ifl2; 
If'C'onnico  v.  Cureen,  2  Call  (Va.)  358,  1 
Am.  Dec.  640;  Koosevett  v.  Dohertg,  129 
Mass.  301,  37  Am.  Rep.  350;  Ooodenow  r, 
Tyler,  7  hlaas.  36,  C  Am.  Dec.  22. 

It  erred  in  holding  that  the  company 
could  not  sell  the  apples  to  reimburse  itself 
for  advances  and  charges  without  giving  no- 
tice to  the  consignor. 

Bfvvm  V.  M'Gran,  14  Pet  479,  10  L.  ed. 
550;  Kichel  v.  Swioyer,  44  Fed.  845;  ifoonoy 
V.  Uuaser,  45  Ind.  116;  Field  v.  Forrinffton, 
10  Wall.  141,  IB  h.  ed.  933;  Davia  v.  KoU, 
»»  Minn.  214,  3D  N.  W.  662;  Butterfitld  v. 
Btepkeng,  50  Iowa,  SBS,  13  N.  W.  751. 

Factors  without  instructions  from  their 
principal  sell  to  protect  themselves  for 
charges  and  advances.  That  usage  is  com- 
mon and  general.  The  courts  will  take  ju- 
dicial notice  of  such  usage. 

Bavgh  V.  Kirkpatrick,  64  Pa.  S4,  93  Am. 
Dec  675;  12  Am.  ft  Eag.  Enc.  Law,  pp.  650, 


of  another,  witliout  claiming  any  interest  in 
the  property,  an  action  does  not  lie  agaimst 
him,  and  no  judgment  can  Im  entered  against 
him. 

Shinn,  Replevin,  9|  70,  90;  Cobbey,  R«. 
plevin,  SS  431,  432. 

In  an  action  of  replevin,  where  there  an 
sevsral  defendants  th^  are  entitled  to  sepa- 
rate verdicts. 

Cobbev,  Replevin;  S  1081;  Oarot\»»  t. 
Van  Ha'gan,  2  G.  Oreeue,  481. 

Mesart.  I>tok  A  Iiyom  and  O.  N.  Doka 
for  aiq»ellGe. 

Ladd,  J.,  delivered  the  opinion  of  tha 

One  Scott,  of  Medina,  New  York,  con- 
signed to  t^e  Dubuque  Fruit  ft  ProduM 
Company,  a  corporation  engaged  in  businaN 
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••  ■  conunon  commiMion  nerchaTit,  four  e»r- 
loada  of  apples.  A  comparatively  fen  bar- 
rels of  theee  had  been  sold  prior  to  Decem- 
ber 17,  1301!,  when  Scott  reached  Dubuque. 
He  inUirviewed  Aluatz,  the  president  and 
manager  of  the  companj,  who  then  advanced 
$100  in  addition  to  that  previously  paid,  and 
then  Tisited  plaintiff,  to  whom  it  ia  claimed 
he  Bold  all   the  applee.     The  theory  of  the 

Elajntitf  is  that  Scott  sold  to  it  the  apples  on 
luntz'9  Buggeation,  and  that  when  Cyril 
Walker,  a  representative  of  the  firm,  pre- 
neiited  Scott's  order  on  the  company  for  ap- 
ices, the  latter,  through  MunCz,  at  first  of- 
fered toddiverthem  upon  repayment  of  the 
money  advanced,  together  with  freig-ht.  cart- 
age, storage,  and  commission,  which  Walter 
■aid  he  would  pay,  but  soon  thereafter  stat- 
ed that  he  bad  changed  his  mind,  and  re- 
fused to  turn  them  over.  Ou  the  other 
hand,  the  defendants  insist  that  they  sup- 
posed that  the  company  was  to  bandle  the 
apples,  until  Walker  and  Scott  entered  the 
company's  place  of  business  to  examine  the 
Apples,  on  the  morning  of  the  18th  of  De- 
cember; that  a  sale  to  plaintlS',  or  the  pay- 
ment of  advances  or  charges  by  Walker,  was 
not  mentioned  by  or  to  Walker,  nor  was  any 
order  presented;  that  Munti  ollered  to  let 
the  apples  go,  upon  the  payment  of  advances 
and  charges,  but  Scott  refused  to  pay  dray- 
age,  storage,  and  commission;  that  the  lat- 
ter then  said  he  wanted  them  sold,  r^ard- 
lees  of  price,  aod  the  company  made  a  sale 
■bortly  afterwards  to  one  Cartignev,  a  n^h- 
BW  CNf  Muntz,  and  an  employee  in  nis  wife's 
store,  of  which  be  was  manager,  receiving 
tS  in  cash  and  a  promissory  note  for  the  re- 
mainder, payable  in  thirty  days.  It  was 
held  on  the  former  trial  tiiat  the  evidence 
was  such  that  the  issues  respecting  the  bona 
fldea  of  this  alleged  sale  to  Cartigncy,  and 
Uie  wBJver  of  the  company's  lien  for  advan- 
ces and  charges,  should  have  been  submitted 
to  the  jury.     100  Iowa.  245.  76  N.  W.  674. 

1.  After  both  parties  had  rofited,  the  court 
BUgfTestfKl  the  notion  that  a  sale  on  crpdit, 
nnlesH  so  authorized,  would  be  of  no  vnlidi- 
tf.  Thereupon  defendants  offBred  evidence 
of  the  existence  of  a  general  cuBtom  among 
commission  merchants  throughout  the  coun- 
try to  sell  on  thirty  days,  or  longer  time,  and 
amended  their  answer  accordingly.  Appel- 
lee insists  that,  having  acquiesced  in  this  er- 
roneous view,  lue  error  was  waived.  We 
know  of  no  rule  which  precludes  a  party 
from  meeting  the  opinion  of  the  trial  court 
in  the  matter  of  pleading  and  the  introduc- 
tion of  evidence,  and  yet  insieting  unon  a 
correct  statement  of  the  law  in  the  instruc- 
tions. Indeed,  it  is  a  gc^ticral  principle  that 
no  more  need  be  proved  than  auflicient  to 
entitle  a  pnrty  to  the  particular  relief  de- 
manded; and  if  evidence  was  unnecessarily 
introduced,  even  though  at  the  court's  sug- 
gestion, this  did  not  \va.ive  the  right  to  have 
the  jury  told,  as  a  matter  of  law,  that  the 
factor,  in  the  absence  of  instructions,  if  not 
against  custom,  might  sell  on  reasonable 
credit.  The  point  that  the  aasi^ment  of 
error   is  not  sulliciently  Bpecifie  is  without 

S3  L.  S.  A. 


S.  The  apples  were  eonaigned,  without  ia- 

■tructiona,  to  be  sold  by  the  Dubuque  Fmit 
k  Produce  Company  (m  commission.  It 
claimed  to  have  sold  them  to  Cartigney  on 
thirty  days'  time,  and  took  his  note  for  all 
save  $5  of  the  purchase  price.  The  court, 
in  substance,  advised  the  jury  that,  unless  a 
general  custom  of  commission  merchants  to 
sell  on  credit  was  shown,  this  sale  was  in- 
valid, and  in  doing  so  semis  to  have  relied 
on  I'ayne  v.  Potter,  9  Iowa,  549,  and  Duroflt 
V.  Fith.  40  Iowa,  650.  In  the  first  of  these 
the  agent  selling  the  horse  was  not  a  factor, 
an  he  does  not  appear  to  have  sold  on  com- 
mission; and  the  opinion  proceeds  on  the 
theory  that  he  was  merely  an  agent  with 
special  authority  to  sell.  A  factor  or  a  com- 
mission merchant  haa  been  defined  to  be  an 


mpensation  usually  designated  a 
mission,"   but  sometimes   "fai?tora}re.'     sie- 
Qraft  v.  Ruyec,  60  Wis.  400,  la  N.  W,  530; 
unburn  Ufg.  Co.  v.  Peak,  89  Tax.  209,  34 
S.  W.  102;  12  Am.  &  Eng.  Enc.  Law,  p.  628. 
[lis  agency  with   respect  to  the  particular 
property  is  general,  unless  expressly  limited 
by  instructions.     In  Durant  v.  Fiih  it  was 
only  held  that  the  factor  was  not  liable  on 
loss    resulting   fro<n    retaining   goods    after 
refusal  to  sell  od  credit  t«  an  irresponsibls 
person.     The  question  is  res  iniegra  in  this 
state,  and  we  are  inclined  to  bold,  in  aoi'OTd 
with  the  great  weight  of  authority,  that,  in 
the  absence  of  instructions  or  usage  to  tbe 
contrary,  tbe  factor  has  the  implied  power 
to  sell  Uie  goods  of  his  principal  upon  a  rea- 
Bonahle   credit,    provided   he   (~  "   " 

care  wit'    -         ■  '     - 
purchas  __    _       _     __ 

Daylight  Burner  Co.  v.  Odlin,  51  N.  H.  fi 
12  Am.  Rep.  45;  Rotaenelt  v.  Dohrrly,  129 
Mass.  301,  37  Am,  Rep.  358;  Van  Aim  v. 
Vanderpool,  6  Johns.  69,  5  Am.  Dec  192; 
r,<Tus«ttii  V.  Lippincott,  6  Serg.  A  R.  388,  t 
.Am.  Dec.  440;  Edgerton  v.  Michels,  «6  Wis. 
124.  26  N.  W.  748,  28  N.  W.  408;  JOsUn  v. 
Oowre,  52  N.  Y.  90;  PinkKam  v.  Crocker.  77 
Me.  563,  1  Atl.  827;  Mechem,  Agency,  !  990, 
And  he  may  take  a  note  for  the  purchase 
price  for  his  principal'*  benefit.  Orecly  t. 
Bar(Jc((,  1  Me.  178.  10  Am.  Dec.  54;  Goode- 
noio  V.  Tyler,  7  Mass.  36,  6  Am.  Dec.  22. 

3.  Another  point  raised  was  whether  the 
factor  or  commission  company  was  bound  to 
give  notice  before  selling,  to  reimburse  it 
for  advances  made  and  expenses  incurred. 
If  it  can  be  said  that  no  instructions  were 
given,  then  the  matter  of  sale  is  within  the 
discretion  of  the  factor;  and.  as  that  is  tbe 
purpose  of  his  employment,  he  may  sell  is 
the  ordinary  course  of  traide  without  eoa- 
suIUng  his  principal.  Butlerfield  v.  ffts- 
phens,  59  Iowa,  698,  13  N.  W.  751 ;  12  Am. 
A;  Eng,  Enc,  Law,  p.  651.  It  is  only  when 
there  are  special  instructions  with  respect 
to  price  or  time  of  sole,  or  the  like,  that  no- 
tice is  required  before  the  property  may  be 
disposed  of  on  different  terms  or  at  an  ear- 
lier date.  Hollottell  v.  Faiccelt,  30  Iowa, 
491;  Uooney  v.  iftuser,  45  Ind.  115.  See 
Bough   T.   Kirkpatriek,  S4   Pa.   84,  93  Am. 
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Dec  076,  wberein  it  wks  held  that  the  right 
to  sell  to  satisfy  the  factor's  lien  might  not 
be  Buapendnl  by  the  attachment  of  the  prop- 
erty. Perhaps  the  dearest  statement  of  the 
law  an  this  subject  is  found  in  Brown  v. 
M'Oran,  14  Pet  479,  10  L.  ed.  660:  "Wher- 
ever a  consignment  is  made  to  a  factor  for 
■ale,  the  consignor  baa  a  right,  generally,  to 
control  the  sale  thereof  according  to  his  own 
pleasure,  from  time  to  time,  if  no  advances 
have  been  made  or  liability  incurred  on  ac- 
count thereof;  and  the  factor  ia  bound  to 
otwy  his  orders.  This  nriscs  from  the  ordi- 
nary relation  of  principal  and  agent.  If, 
however,  the  fsj:tor  makes  advances  or  in- 
curs liabilities  on  account  of  the  consign- 
ment, by  which  be  acquiree  a  special  proper- 
tj  therein,  then  the  laotor  baa  the  right  to 
sell  so  much  of  the  consignment  as  may  be 
necesanry  to  reimburae  advances  or  meet 
such  liabilities,  unless  there  is  some  existing 
agreement  between  himself  and  the  consign- 
or which  controls  or  Tariea  this  right  Thus, 
for  e.Tample,  if  contemporaneous  with  the 
consifmrnent  and  advances  or  liabilities  there 
are  orders  given  by  the  consignor,  which  are 
assented  to  by-  the  factor,  that  the  goods 
shall  not  be  sold  until  a  Sxed  time,  in  such 
a  caoe  the  consignment  is  presumed  to  be  re- 
ceived by  the  factor  subject  to  such  orders; 
and  he  is  not  at  liberty  to  sell  the  goods  to 
reimburse  his  advances  or  liabilities  until 
after  that  time  has  elapsed.  He  same  rule 
will  apply  to  orders  not  to  sell  below  a  (i\cd 
price,  unless,  indeed,  the  consignor  shall, 
after  due  notice  and  request,  refuse  to  pro- 
vide any  other  means  to  reimburse  the  fac- 
tors. And  in  no  case  will  the  factor  be  at 
liberty  to  sell  the  consignment  contrary  to 
the  orders  of  the  consignor,  although  he  has 
made  advances  or  incurred  liabilities  there- 
on, if  Uie  consignor  stands  ready  and  offers 
to  reimburse  and  discharge  such  advances 
and  liabilities.  On  the  other  hand,  where 
the  coneignment  is  made  generally,  without 
any  specific  orders  as  to  the  time  or  mode 
of  sate,  and  the  factor  makes  advances  or  in- 
cur* liabilities  on  the  footjng  of  such  con- 
signment, there  the  legal  presumption  is  that 
the  factor  is  intended  to  be  clothed  with  tlie 
ordinary  rights  of  factors  to  sell,  in  the  ex- 
ercise of  a  sound  discretion,  at  such  time 
and  in  such  mode  as  the  usage  of  trade  and 
his  general  duty  require,  and  to  reimburse 
himEielf  for  hia  advances  and  liabilities  out 
of  the  proceeds  of  the  sale;  and  the  consign- 
or has  no  right  by  any  subsequent  orders, 
given  after  advances  h^ive  been  made  or  lia- 
bilities incurred  by  the  factor,  to  suspend 
or  control  this  right  of  sale,  except  so  far 
as  respects  the  surplus  of  the  consignment, 
not  necessary  for  the  reimburBcment  of  such 
advances    or     liabilities."     But,    owing    to 

firesent  facilities  for  quick  communication, 
t  majr  well  be  said  that  the  rule  ooneerning 
tlie  ri^ht  to  sell  in  order  to  satisfy  advan- 
ces, etc.,  is  too  strongly  stated  in  that  case. 
The  interest  of  the  principal  in  the  proper- 
tji  the  relatiooehip  of  the  parties  as  prin- 
cipal and  agent,  and  the  nature  of  the  trans- 
action  are  such  that  subsequent  directions 
03  L.  R.  A. 


should  be  obeyed,  and  the  goods  not  sold  in 
disregard  of  these  until  the  prindpal  has 
been  afforded  a,  reasonable  opportunity  to 
discharge  the  factor's  lien,  unless  an  imme- 
diate sale  be  necessary  to  save  the  lien  from 
lose.  It  was  so  held  (n  Marfield  v.  Oaodhue. 
3  N.  Y.  62.  See  also  Hilton  v.  Vanderbilt, 
82  N.  Y.  691.  The  same  principle  was  rec- 
ognized in  Phillips  v.  Scott,  43  Mo.  80,  B7 
Am.  Doc.  369,  where  it  was  said  that  on  a 
sale,  if  neceeaary  to  avoid  loas,  the  factor's 
diNcretion  might  not  be  controlled.  See  al- 
so HovMrd  v.  Smith,  6G  Mo.  316.  Hence, 
as  said  on  the  former  hearing,  the  produce 
company  had  no  right  to  sell  after  learning 
of  the  sale  to  Walker,  unless  found  neces- 
aary  to  the  enforcement  of  its  lien.  No 
claim  was  made  that  the  sale  was  necessary 
to  protect  the  company,  and  the  evidence  is 
conclusive  that  such  was  not  its  purpose- 
No  subsequent  instructions  had  been  given, 
and  the  issue  with  reepect  to  necessity  of 
notice,  save  of  the  sale  to  plaintiff,  ought 
not  to  have  been  submitted  to  the  jury. 

4.  In  view  of  another  trial,  some  other 
matters  ought  to  be  disposed  of.  This  is  not 
an  action  for  conversion,  hut  for  the  pos- 
aession  of  the  property;  and,  even  though 
all  the  defendants  may  have  participated  in 
the  conversion  of  the  apples,  only  those  in 
possession  when  the  suit  was  brought  can  be 
held  liable  for  their  return.  If  Cartigney 
was  in  the  sole  and  exclusive  possession  of 
the  apples,  the  jury  ought  to  have  been  al- 
lowed to  find  in  favor  of  the  other  defend- 
ants. Whether  he  was  in  such  possession, 
or  e.^ercised  control  over  them  in  connection 
iiith  the  produce  company,  was  an  isau« 
proper  for  the  jury's  determination.  The 
evidence  showed  that  Munti  neither  had  nor 
claimed  any  interest  in  the  applet,  and  acted 
throughout  solely  in  the  capacity  of  the 
manager  of  the  company  to  which  the  apples 
ha.d  been  shipped,  and  in  whose  possession 
they  continued  at  least  till  sold  to  Cnrtig- 
ney.  The  motion  to  direct  the  verdict  in 
his  favor  should  have  been  sustained.  Shinn, 
Replevin,  %  70.  Again,  if  the  lien  for  ad- 
vances and  charges  was  waived,  the  plnintifT 
was  entitled  to  recover  the  possession  of  the 
apples,  or  their  vnlne,  without  deduction  of 
the  amount  of  the  advances  and  charges, 
which  in  that  event  constituted  but  a  naked 
debt  of  Scott  to  the  coni]inny.  If  such  lien 
was  not  waived,  the  defendants  had  the  right 
to  retain  the  poHse.=sion  of  the  apples,  and 
the  produce  company  would  only  be  liable  in 
a  proper  action  for  any  balance  which  re- 
mained in  its  hands,  or  should  have  re- 
maini^p  after  a  prudent  disposal  of  the 
property.  The  objections  to  the  fourteenth 
instruction  may  be  obviated  on  another  trial, 
and  it  is  suggested  that  the  precise  issues  be 
stated  to  the  jury,  instead  of  devoting  ten 
of  tlie  instructions  to  a  aubstantial  repeti- 
tion of  the  pleadings. 

The   point  'made   by  appellee  concerning 
motions  to  direct  verdict  is  disposed  of  in 
Gpjjnan  Bav,   Bank  v.  Bales  .Addition   fat* 
-ov.  Co.  m  Iowa,  432,  82  N.  W.  1005. 
lieveraed. 
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Annn  A.  MOORE,  Plff.  in  Err, 

M.  V.  B.  PARKER  et  aL 

( Kan. ) 

*A  ISBdlord  la  not  «n  Inaarcr  of  n 
nalor.  n«r  tn  he  coKvelled  to  ci 
else  conBtajiit  core  Bnd  Inspection ;  but  If 
he  knowi  ibit  tbe  premlseB  which  he  la  about 
tA  let  are  deleoUie  Bod  In  a  danieroui  condi- 
tion, and  eapeclBlly  II  such  dangeroua  or  de- 
lactlTe  place  li  not  obvious,  or  la  not  dlicoT- 
«rable  to  the  tenaht  b;  the  eierclae  of  ordl- 
uarr  care,  and  be  doea  not  Inform  the  teoant 

01  aucb  defecUre  or  dangerom  place,  and  In- 
Jnrr  li  occaaloned  tberebj  to  the  teoant  or  a 
member  at  bla  faniHr  wbo  Is  not  aware  of 
auch  defective  or  dangerous  place,  while  In 
tba  eieidsa  of  ordinary  care,  the  landlord  la 
liable  in  damagea  The  law  requires  _ 
faith  on  the  part  of  the  landlord  towards  his 

(Ua;  11,  IMl.) 

ERROR  b>  th«  District  Court  for  Johnson 
County  to  review  »  judgment  in  favor  ot 
defendants  in  an  action  brought  to  rec 
damages  for  persona)  injuries  alleged  to 
have  been  cau«ed  by  the  defective  condition 
o€  premises  leased  b;  defendanta  b>  pit ' 
tiff's  husband.     Reverted. 

The  tacts  are  stated  in  the  opinioD. 

Mr.  A.  Smith  Devenaej,  for  plaifttiff 

The  legal  preBumption  i«  that,  where  a 
defective  and  unsafe  condition  of  a  portion 
of  the  leased  premiBes  is  not  obvious  or  in 
plain  view,  and  existed  at  the  time  of  teas- 
ing, the  tenant  did  not  knmv  of  tbe  same. 

2  Shearm.  k  Redf.  Neg.  S  724;  Lem  v. 
Aldrioh,  6  App,  Div.  178,  39  N.  Y.  Supp. 
1022. 

Where  there  im,  "at  the  time  ot  leasing," 
a  defect — a  latent,  a  hidden  or  concealed  de- 
fect, one  not  own  to  the  CMual  observer — 
which  renders  the  leased  premises  dangerous, 
and  the  landlord  has  some  knowledge  of  the 
•ame,  and  does  not  inform  or  warn  the  ten- 
ant; and  the  latter  is  iKuorajit  at  the  time 
of  su(^  oonditions;  or  if  the  lessor  conceals 
his  knowledge  from  the  tenant, — the  land- 
lord is  liable  to  the  injured  tenant  and  his 
family. 

Hinei  v.  Willooa,  SB  Temi.  32B,  M  L.  R. 
A.  832,  34  S.  W.  420;  1  Waehb.  Real  Prop. 
Sth  ed.  g  671;  WilU»ai  r.  Eines,  100  Teun. 
638,  41  L.  R.  A.  278,  46  8.  W.  207;  BMndel- 
ieck  V.  Jfoon,  32  Ohio  SL  2S4,  30  Am.  Rep. 
584;  Denver  v.  Solomon,  t  Colo.  App.  634, 
31  Pae,  607;  1  Tbomp.  Neg.  317;  Wharton, 
Neg.  817;  Edgar  v,  WiUker,  lOfl  Ga.  454,  32 
a.  E.  682 ;  Cesar  v,  Karutz,  60  N,  Y.  229 ; 
19  .Am.  Rep.  104;  Scott  v.  Simons,  54  K.  H. 
426 1  Oodleff  V.  Hagertg,  20  Pa.  307,  60  Am. 

■Headnota  bj  Greinb,  ), 

NoTK. — For  cases  In  this  series  as  to  liability  I 
of  landlord  for  iDjury  to  tenant  or  hla  fainllr 
from  defects  in  premises,  see  HIaeS  v.  Wlllcot 
ITenn.l  34  I..  R.  A.  824.  and  note,  41  L.  R  A. 
278;  Olson  v.  Scbuits  (Hinn.)  S8  L.  B.  A.  700;  ' 
S3  L.  R.  A. 


Dec.  T31;  Perrett  v.  Dapr4,  3  Rob.  (La.) 
52;  Slate  ate  of  Baahe  v.  Boyoe,  73  Md.  489, 
21  Atl.  322;  Kern  v.  MyU.  80  Mich-  525,  8 
L.  R.  A.  682,  45  N-  W.  587;  SpeUman  v. 
Bannigan,  36  Hun,  174;  A.lbert  v.  Stale  MM 
of  Ryan,  06  Md.  325,  59  Am.  Rep.  159,  7 
Atl.  ti07 ;  Booth.  V.  Merriam,  155  Mass.  621, 
30  N.  E.  85;  iforttn  v.  Richarda,  156  Mass. 
381,  20  N.  E.  591;  Sworit  v.  Edgar,  59  N. 
Y.  28,  17  Am.  Rep.  285;  Waggoner  v.  Jer- 
motne,  3  Denio,  306,  46  Am.  Dee.  474 ;  7i.j- 
tDcraen  v.  Rankin,  47  N.  J.  L.  18,  64  Am.  Rep. 
100;  Wilcox  V.  Zone,  167  Mass.  306,  45  N. 
R.  023 ;  Ilarpel  v.  fait,  S3  Minn.  620,  06  N. 
W.  913;  FOKV.  Robert*,  108  Pa.  489;  Toids 
Eampton,  129  III.  379,  21  N.  E.  800; 
Leonard  v.  Storer  (Mass.)  16  Am.  Rep.  76, 
70,  note. 

No  matter  n4ietber  the  landlord  is  in  or 
out  of  poesossion. 

Joyce  V.  SSartin,  16  R.  I.  558,  10  Atl.  620; 
Rankin  v.  lngu>enen,  40  N.  J.  L.  481,  10 
Atl.  645;  Bouse  v.  Metcaif,  27  Conn.  631; 
Anderson  v,  Diciae,  2S  How.  Pr.  105;  Hay, 
Negligenco  of  Imposed  Dutiee,  62;  Cokt  *. 
dalkeae,  80  Ky.  598,  44  Am.  Rep.  499;  Ce- 
Mr  V.  KarMia,  60  N.  ¥.  229,  19  Am.  Rep. 
104;  Fahri  v.  Bryan,  80  III.  182;  Eduardt 
V.  Nev)  York  A  H.  R.  Co.  88  N.  Y.  249,  60 
Am.  lUp.  659;  AA«m  v.  SieeU,  115  N.  Y. 
.  G  L-  R.  A.  449,  22  N.  E.  103;  Wood, 
Land,  ft  T.  2d  ed.  p.  1279;  Taylor,  Land,  ft 
T.  Sth  ed.  g  175. 

As  the  walls  were  not  of  sufficient  strength 
to  support  the  burden  the  landlord  was  held 
liable,  in— 

fMnuAam  v.  Belcher,  88  Cal.  217,  20  Pac 
84;  Kalis  v.  Shattuck,  69  Cal.  B93,  58  Am. 
Rep.  668,  11  Pac.  346;  Waggoner  v.  Jer- 
3  Denio,  306,  45  Am.  Dec  474;  Sai- 
tonatM  V.  Bank»,  8  Gray,  195. 

a  fraud  upon  the  tenant  and  hie  fam- 
ily for  the  landlord  not  to  inform  them  of 
the  defect. 

O'Connor  v,  Andrewta,  81   Tex.  28,  16  8. 

'.  628 ;  Boston  d  A.  R.  Co.  v.  Shanls,  107 
Maes.  668;  Thoma*  r.  Wiimhester,  6  N,  Y. 
307,  57  Am.  Dec.  455;  Vandenburg\  r. 
Trua»,  4  Denio,  466,  47  Am.  Dec.  268. 

the   legal    presumption    ia    that 


the  landlord  knew  of  the  defect  o 


his  o 


3  Ga. 

162. 

If  the  defect  is  inherent  in  the  original 

construction,  and  the  continuance  of  its  use 

must  result  in  injury,  and  this  defect  and 
ibsequently  occasion  injury,  then  the 

lessors  are  liaUe. 

Shindelbeek  v.  Moon,  32  Ohio  St  275,  30 
m.  Rep.  684;  Riley  v.  Simpson,  83  Cal.  217, 

7  L.  R  A.  622,  23  Pac.  203 ;  Jessen  v.  Steei- 

gert,  66  Cal.  182,  4  Pac.  1188;  tfulten  v.  St. 

John,  67  N.  Y.  507,  16  Am.  Rep.  630;  Wood, 

Ratlton  T.  Taylor  (R.  I.)  39  L.  B.  A.  240 ;  Still- 
well  V.  Sonth  lAulsville  Land  Co.  (Ky.)  92  L. 
B.  A.  S26.'  and  Smith  *.  Bute  aae  ot  Walsh 
(Md.)  Gl  L.  R.  A.  772. 


Moore  t.  Pabkeh. 


NuluDCM,  I  126)  Wood,  Land.  A  T.  918;  ' 
CheiUMgo  Bridge  Co.  v.  Lewis,  63  Barb. 
Ill;  Folo  V.  Roberts,  lOS  Ph.  469;  Jaekman 
T.  Arlington  Hills,  137  Masa.  277;  Durant 
T.  Falmer,  2B  N.  J.  L.  BIS;  Scoff  v.  Simons, 
£4  N.  H.  42G;  Corson  v.  Qodlog,  26  Fa.  Ill, 
67  Am.  Dec.  404. 

More  eapeciBJl/  if  ths  defect  la  latent. 

Danidsun  y.  Ftseher,  11  Colo.  S83,  10  Pkc 
«53. 

The  owner  of  real  property  receiving  reut 
•taould  be  liable  for  a  defect  existing  on  hi» 
premisea  at  the  date  ot  the  lease. 

Kice,  Modem  Law  of  Real  Prop.  p.  60. 

It  was  not  the  duty  of  the  tenant,  or  hia 
family,  or  servants,  to  actively  aearch  for 
hidden  or  concealed  defects  oD  the  premiEea. 

Wilcox  y.  Zone,  197  Maaa.  306.  46  N.  E. 
923;  Lynch  v.-Btoan,  167  Mass.  510,  46  N. 
E.  61;  Uittheiea  v.  De  Graff,  13  App.  Div. 
356,  43  N.  Y.  Supp.  237 ;  Lenz  v.  AldricK 
«  App.  Div.  178,  30  N.  Y.  Supp.  1022. 

The  landlord  is  not  permitted  to  fold  his 
arms  and  asaume  that  those  atringera  or 
■leepera  will  last  always,  but  is  chargeable 
with  notice  of  the  liability  ot  the  aame  to 
become  weak,  defective,  and  unaafe  by  lue, 
age,  and  decay. 

Jndtono  Car  Co.  v.  Parker,  100  Ind.  ISl; 
Kapha  d  West  Hempfield  Tvrps.  v.  Moore, 
«8  Pa.  404,  8  Am.  Rep.  202;  De  Graff  v. 
W«u>  York  C.  d  B.  B.  k.  Co.  78  N.  Y.  126; 
Fort  Waj/na,  J.  A  S.  R.  Co.  v.  aildersl««ve, 
33  Mich.  133. 

It  is  not  nwessary  that  tho  landlord 
should  have  actual  notice  or  knowledge.  If 
tlie  want  of  the  lesson'  actual  knowledge  is 
simply  the  result  of  their  own  negligence, 
IcDOwledge  will,  nevertheleea,  be  attributed 
to  them. 

Lynch  v.  Stcan,  167  Mass.  BIO,  46  N.  B. 
SI;  Willooa  V.  Hines.  100  Tenn.  638,  41  L. 
E.  A.  278,  40  S.  W.  300;  Wither  v.  Follant- 
*«.  B7Wia.  577,72  N.W.  741,  73  N.W.  569; 
W«rt*eiiner  v.  Sounders,  85  Wia.  673,  37  L. 
R.  A.  146,  70  N.  W.  824;  Let/decker  y.  Brint- 
nail,  IBS  Maas.  292,  33  X  E.  390;  3  Elliott, 
Railroads,  1307,  note  2;  Pingrey,  Real  Prop. 
t  592;  Idel  V.  ifitchell,  168  N.  Y.  134,  62 
N.  E.  740;  Wood,  Land,  ft  T.  p.  SBB;  lAnd- 
My  v.  Leighton,  150  Maas.  288,  22  N.  E. 
Ml. 

If  the  well  platform  gave  way  because,  In 
part,  the  same  was  defective  in  construction, 
then  DO  other  notice  to  the  landlord  of  its 
condition    Is    necessary    to    be    alleged     or 

Morion  y.  Detroit,  B.  C.  <£  A.  R.  Co.  81 
Hieh.  423,  46  N.  W.  Ill ;  Bt.  Lome,  I.  li.  d 
8.  R.  Co.  V.  Davis,  54  Ark.  389,  16  8.  W. 
405;  QreenXeaf  v.  Illinois  C.  R.  Co.  29  Iowa, 
14,  4  Am.  Rep.  181 ;  ford  v.  Fitohburg  ft. 
<Jo.  110  Mass.  240,  14  Am.  Rep.  598;  North- 
ern P.  ft.  Co.  V.  Herbert,  116  U.  S.  642,  29 
L.  ed.  766.  6  Sup.  CL  IU9.  590. 

If  the  landlonl  "could  have  known  of  the 
existence  of  the  alleged  defective  condition 
of  that  portion  of  the  leased  premises,— by 


A.  278,  46  a.  W.  301 ;  JTem  v.  MyU,  80  MidL 
525,  8  L.  H,  A.  882,  46  N.  W.  687 ;  Albert  v. 
Stale  use  of  ftyon,  60  Md.  325,  59  Am.  Rep. 
159,  7  Atl.  607;  Btevmaon  v.  Jog,  162  Mass. 
46,  25  N.  E.  78;  Timlin  v.  Btandard  Oil  Co. 
126  N.  Y.  614,  27  N.  E.  786 ;  Ray,  Negligence 
of  Imposed  DuUes,  pp.  44,  43,  61,  62,  147, 
148;  Rice,  Modern  Law  of  Real  Prop. 
26,  60;  Irvine  v.  Wood,  61  N.  Y.  224,  10 
Am.  Rep.  603 ;  O'Connor  y.  Andrews,  81 
Tex.  28,  16  S.  W.  628;  Affirmed  in  O'Connor 
V.  Curtis  (Tei.)  18  S.  W.  953;  Metzger  y. 
Schultz,  16  Ind.  App.  464,  43  N.  E.  886,  46 
N.  E.  619;  fdel  V.  Mitaholl,  168  N.  Y.  134, 
52  N.  K.  740;  Bines  v.  Willcox,  96  Tenn, 
328,  34  L.  R.  A.  832,  34  8.  W.  420. 

Messrs.  M.  V.  B.  Parker  and  I.  O. 
Plekeriu(,  for  defendanU  in  error: 

The  general  rule  ia  that  the  tenant  muat 
beware.  He  must  examine  the  premisea  be- 
fore taking  them,  and  rely  upon  his  own  ex- 
amination, unless  he  procures  a  warranty 
from  the  landlord  of  their  safe^.  The  bur- 
den of  the  eTcamination  is  placed  on  hint,  and 
not  on  the  landlord. 

Akerley  v.  White,  68  Hun,  362,  12  N.  Y. 
Supp.  140;  PrankUn  v,  Brotm,  118  N.  T. 
110,  6  L.  R.  A.  770,  23  N.  E.  126;  Jaffe  v. 
Bnrteau.  66  K.  Y.  398,  15  Am.  Rep.  438; 
O'Brien  v.  Capwell,  SO  Barb.  497 ;  Donner  v. 
Ogilrie,  40  Hun,  229,  1  N.  Y.  Supp.  633; 
ChadvHck  y.  Woodward,  13  Abb.  N.  C.  441; 
Perez  v.  Babaud,  76  Tex.  191,  7  L.  R.  A.  620, 
13  S.  W.  177 ;  Button  v.  Qerriah,  0  Gush.  89, 
65  Am.  Dec.  45;  Lyneh  v.  Speed,  IS  Daly. 
207,  4  N.  Y.  Supp.  656;  Quay  v.  Lueas,  28 
Mo.  App.  4;  1  Thomp.  N^.  1  3,  p.  323; 
Woodtall,  Land,  ft  T.  12th  ed.  668;  Keats 
V.  Cadogan,  10  C.  B.  691. 

Upon  a  dentiae,  there  ia  no  implied  con- 
tract that  the  property  Is  flt  for  the  use  lor 
which  the  lessee  requires  it, — whether  for 
habitation,  occupation,  or  cultivation. 

An  obligation  on  the  part  ot  the  landlord 
to  make  substantial  repaira,  because  the 
premiaes  are  in  a  dangerous  condition  will 
not  be  implied. 

Beintze  v.  Bentley,  34  N.  J.  Eq.  B62;  Mul- 
len V.  ftwneor,  46  N.  J.  L.  520;  Haamhsrg 
T.  7oung,  44  N.  J.  L.  331,  43  Am.  Hep.  380; 
WeUea  v.  Caatles,  3  Or^y,  326;  Leovitf  v. 
Fletcher,  10  Allen,  121;  Royee  v.  Ouggmt' 
hettn,  106  Mass.  202,  8  Am.  Rep.  322. 

If  the  tenant  wiahea  the  landlord  to  take 
the  responsibility  of  the  leased  premisea  be- 
ing sumcient  and  safe,  that  proyisioa  most 
be  inserted  In  the  lease. 

WilJtinaon  y.  CToioon,  29  Minn.  91,  12  N. 
W.  147 ;  foster  y.  Peyser,  9  Gush.  243,  67 
Am.  Dee.  43;  Gorey  v.  tfonn,  14  How.  Pr. 
163;  Ward  v.  fo^in,  101  Mo.  660,  10  L.  R. 
A.  147,  14  S.  W.  738 ;  IPiffy  y.  Matthmoe,  62 
N.  Y.  612;  Taylor,  lAiid.  ft  T.  7th  ed.  || 
176o,  327. 

There  waa  no  duty  to  make  the  leipaAn  un- 
til a  reasonable  time  after  notice;  and,  since 
no  notice  had  been  given,  Uiere  waa  no  lia- 
bility on  the  landlord. 

Bieber  t.  Blano,  76  Cal.  173,  IB  Pac.  260; 
Spellmon  v.  Bannt^on,  36  Hun,  174;  StntOM 
V.  Butler,  40  Ohio  St  158 ;  Bowe  y.  Bvmh- 
ing,  135  Mass.  380,  46  Am.  Rep.  471. 
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If  the  defect  ooold  hftr*  been  diBCorered 
by  the  tenant  m  eaailj  as  by  the  landlord, 
the  laadlord  wu  not  liable  for  the  iojury. 

Lywh  V,  Speed,  15  Daly,  207,  4  N.  Y. 
Supp.  613;  Booth  v.  Uerriom,  1G6  Ma«. 
521,  30  N.  K  85. 

No  act  of  care  and  diligence  to  discover 
defects  baa  generally  been  placed  oa  the 
landlord. 

Bines  T.  Willcox.  99  Tenn.  148,  34  L.  B. 
A.  824.  note,  33  S.  W.  914. 

Where  the  peUtion  abows  that  the  plain- 
tiff was  guilty  of  contributory  negligence, 
advantage  may  be  token  thereof  by  dGmur- 

5  Enc.  PI.  t  Ft.  p.  10,  iiot«  1 ;  Both  t. 
Peter*,  55  Wis.  405,  13  N.  W.  ZIB;  8lreet 
X.  Co.  V.  XoltheniiM,  40  Ohio  St.  376;  Mad 
River  A  L.  E.  R.  Co.  v.  RarheT,  5  Ohio  St. 
641,  67  Am.  Dec.  312;  Lafayette  rf  /.  R.  Co. 
'    V.  nuffman,  28  Ind.  287,  B2  Am.  Dec.  31S. 

If  Jerome  Moore,  the  leBaeo,  had  full 
knowledge  of  the  condition  of  the  well  plat- 
form at  the  time  he  leased  the  farm,  or  at 
any  time  before  the  alleged  injury,  he  could 
not  recover  if  the  platform  had  R'iven  wtly 
while  he  was  standing  thereon.  A  fortiori, ' 
Mrs.  Moore,  who  was  on  the  premisee  solely 
by  invitation  of  her  husbaiul,  the  leseee,  and 
with  whom  the  defendants  had  no  relations,  I 
contractual  or  otherwise,  could  not  recover. 

BuTdick  V.  Cheadle.  28  Ohio  St.  3S3,  20 
Am.  Rep.  767  ;  Sheann.  t  Redf.  Neg,  i  603. 

The  plaintiff's  petition  shows  that  the  al- 
I^^  defective  structure  was  an  ordinary 
platform  of  boards  covering  a  well  outside 
of  the  house,  off  the  porch  and  in  the  yard. 
and  that  the  character  of  its  construction 
was  such  that  an  examination  of  its  condi- 
tion was  both  practicable  and  easy. 

Booth  V.  Merriam,  159  Maw,  621,  30  N. 
E.  85;  Lane  v.  Cox,  1  Q,  B.  415. 

By  the  common  law,  he  who  has  the  use 
of  a  thing  ought  to  repair  it,  but  the  grantor 
may  bind  bimxelf. 

Tat/lor  T.  Wkitehe^.  2  DourI.  745;  Jaffe 
V,  Horlcttu,  60  N.  Y.  39S,  15  Am.  Rep.  438; 
O'Brien  v.  Capioell,  6S  Barb.  407. 

Oreatie,  J,,  delivered  the  opinion  of  the 

The  plaintiff  in  error  and  her  husband  are 
tenants  of  the  defendants,  oooupyinft  a  farm 
leased  by  Jerome  Moore  from  defpndantN  in 
error  on  the  3d  day  of  March,  1899.  While 
the  plaintiff  in  error  wa^  about  her  housn- 
bold  duties  upon  said  premiseR.  drawing  wa- 
ter from  a  well  used  for  domestic  purposes, 
and  located  at  the  residence,  the  platform 
around  the  well  gave  way,  precipitntinR  her 
into  the  well,  from  which  she  sustained  per- 
■onal  injuries,  Rhe  brought  this  action 
against  the  defendants  in  error,  the  owners 
and  lessors  of  the  property,  to  recover  dam- 
ages. The  defendants  flieil  a  demurrer  to 
her  petition  in  the  court  liclow,  which  was 
•ustained.  She  brings  the  case  here,  alleg- 
ing this  as  error.  The  petition,  after  setting 
out  the  leaae  made  by  defendants  in  error  to 
her  husband,  and  the  taking  possession  and 
occupancy  by  her  husband,  herself,  and  their 
family,  on  or  about  the  3d  day  of  March, 
M  L.  R,  A. 


1890,  alienee.  In  subatuuw,  that  tke  well  tlut 
was  intended  for  use  for  domeetio  purpos- 
es, and  situated  at  tha  porch  of  the  reeidence, 
woa  covered  with  a  wooden  platform  or 
planks;  that  the  defendaota  in  error  bad 
built  the  Dlatform  over  this  well,  and  had 
constructed  it  of  inferior  and  unsuitable 
material,  selected  by  them  for  that  purpose, 
and  used  in  itfl  construction  t^  their  direc- 
tion ;  that  the  sleepers  or  stringers  under  this 
platform  were  in  a  defective  and  unsafe  con- 
dition at  the  time  of  the  leasing  and  taking 
pos.iession  by  plaintiff  in  error;  that  the  de- 
fendants in  error  knew  this,  and,  notwith- 
standing their  knowledge,  they  negligently, 
frauduJently.  and  carelcssiy  concealed  It 
from  the  plaintiff,  as  well  as  from  her  hn»- 
bond,  the  lessee,  and  failed  to  disclose  said 
knowledge  to  the  plaintiff  or  her  husband; 
that  the  defects  in  the  sleepers  or  stringers 
were  not  obvious,  and  could  not  be  discovered 
by  the  exercise  of  ordinary  care;  that  tha 
plaintiff  in  error  did  not  know  of  such  de- 
fective material  or  the  dangerous  condition 
of  the  platform;  that  in  the  perfor 


well ;  and  that  upon  this  occasion,  about  two 
months  after  they  had  gone  into  posseasiMi, 
she  was  in  the  exercise  of  ordinary  care,  and 
while  performing  her  household  duties,  and 
in  att«npting  to  draw  water  from  this  wtdl, 
the  stealers  or  stringers  under  the  platform 
around  the  well  gave  way,  and  she  was  pre- 
oipitnted  into  the  well,  whereby  she  sus- 
tained nersontil  injuries. 

In  deciding  Oiis  question,  we  are  not 
called  upon  to  determine  the  liability  of  the 
landlord  where  he  did  not  have  actual  knowl- 
ed;:;e  of  the  defective  condition  of  the  prem- 
ises, A  landlord  is  not  an  insurer  or  war- 
rantor, nor  is  he  compelled  to  exercise  con- 
stant eo-re  and  inspection;  but  if  he  knows 
that  the  premises  which  he  is  about  to  let 
are  in  a  dangerons  condition,  and  especially 
if  such  danger  or  defect  is  not  obvious,  or  u 
not  discoverable  by  the  tenant  by  the  exer- 
cise of  ordinary  care,  and  does  not  inform 
him  of  such  danger,  and  injury  is  occasioned 
thereby  to  the  tenant  or  a  member  of  his 
family,  the  landlord  is  liable  in  damages. 
The  law  requires  good  faith  on  the  part  of 
the  landlord  towards  his  tenant.  The  de- 
fect existed  when  the  premises  were  leased, 
and  the  defendants  in  error  knew  this,  and 
intentionally  concealed  it  from  their  lesaes; 
and,  it  being  a  defect  not  discoverable  by  the 
lessee  or  his  family  in  the  exercise  of  ordi- 
nary care  and  reasonable  diligence,  we  havs 
been  unable  to  Gnd  any  principle  upon  which 
the  demurrer  should  have  l>een  sustained. 
The  rule  seems  to  be  that  in  the  absence  <rf 
a  contract  to  repair,  or  warranty  of  condi- 
tion, both  landlord  and  tenant  must  use  rea- 
mnahle  care  and  diligence.  If  the  tenant 
neglects  such  reasonable  care  and  diligence 
to  a<;certain  the  condition  of  the  premises, 
or  knowing  their  condition  assumes  the  risk, 
then  he  cannot  recover  against  the  land- 
lord. On  the  other  hand,  if  the  landlord 
actually  knows  they  are  unsafe,  and  cmi- 
ceals  or  misrepresents  their  condition,  then 
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he  is  liable;  the  tenant  being  in  no  fault. 
We  quote  from  Wood,  Land.  &  T,:  "Where 
there  are  defects  In  the  premiseB,  not  open 
to  ordinary  observation,  of  the  existence  of 
which  the  landlord  knowi,  or  ought  to  know, 
which  are  dan^eroua  to  the  person  of  the 
tentint,  it  la  hie  dutj  to  diacloea  them  to 
the  tenant;  and  if  he  fails  to  do  ao,  and 
the  tenant  is  injured  thereby,  the  landlord 
Is  responsible  for  all  the  damages."  In 
Willeoa  V.  ffine*,  reported  in  48  S.  W.  207, 
the  court  said:  "Although,  in  the  absence 
of  fraud  or  warranty,  a  landlord  is  not 
liable  on  hia  contract  to  a  tenant  for  in- 
juries resulting  from  a  defective  condition 
ol  the  leased  premises,  a  liability  arises  out 
of  the  wrong  of  the  landlord  in  leasing 
premises  dangerous  at  the  time,  where  the 
danger  is  not  patent,  but  is  known  to  the 
landlord,  or  could  be  known  to  him  by  the 
exercise  of  reasonable  care  and  diligence, 
And  could  not  be  ascertained  by  the  tenant 
by  the  exercise  of  reasonable  care  and  dili- 
gence." 100  Tenn.  538,  41  L.  R.  A.  278. 
In  tidicards  v.  fiew  York  d  H.  R.  Co.  08  N. 
T.  245,  249,  50  Am.  Rep.  6GB,  the  court  says: 
"The  responsibility  of  the  landlord  is  the 
same  in  all  eaaes.  If  guilty  of  negligence  or 
other  ietictvm  which  leads  directly  to  the 
Accident  and  wrong  complained  of,  he  is  lis- 
Ue.     If  not  so  guilty,  no  liability  attaches 


constructed  that  the  floors  will  break  dotm 
from  the  weight  necesaarily  to  be  placed  up- 
on them,  his  negligence  impoeee  liability  up- 
on him  for  injury  to  the  nerson  or  property 
of  anyone  who  may  lawfully  be  upon  the 
premises,  uaing  them  for  the  purposes  for 
which  tJiey  are  demised."  Coke  y.  Guljteee, 
SO  Ky.  603,  44  Am.  Rep,  4B0,  was  an  action 
by  the  daughter  of  the  lessee,  by  her  next 
friend,  for  personal  injuries  which  she  re- 
ceived. It  was  alleged  in  the  petition  that 
the  lessor  knew  when  he  rented  the  building 
that  the  timbers  upholdtne  the  Boor  were 
defective,   rotten,   and  dangerous,   and   sup- 

freased  hie  knowledge  of  its  condition  from 
he  father;  that  neither  she  nor  her  father 
could  discover  the  dangerous  condition  of 
the  floor,  by  reason  of  the  character  of  itd 
eoiKtniction ;  that  she  fell  through  the  floor, 
which  broke  under  her,  and  was  precipitated 
Into  the  vault  below,  and  was  damaged  phys- 
ically and  mentaJIy,  To  this  petition  a  de- 
murrer was  Bled  and  sustained.  The  court, 
in  passing  upon  it,  saidi  "Although  the 
law  presumes  it  was  her  father's  duty  to  re- 
pair the  premises,  in  the  absence  of  an  agree- 
ment otherwise,  atill  we  are  of  the  opinion 
that  if  the  appellee  rented  the  premises, 
knowing  that  the  privy  was  in  the  condition 
Alleged,  rt  waa  his  duty  to  disclose  his  knowl- 
edge, because  it  was  a  portion  of  the  prem- 
ises which  he  knew,  as  all  men  know,  would 
be  in  daily  um  by  his  tenant  and  family,  and, 
nnlesa  apprised  of  the  hidden  danger,  they 
would  inevitably  he  injured,  and  the  younger 
And  more  hepless  perhaps  lose  their  lives. 
And  it,  as  alleged,  he  failed  bo  disclose  his 
knowledge,  but  neverthelesa  rented  the  dan- 
gerous tenement  to  the  plaintiff's  father, ' 
SSL.B.  A. 
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the  injury  she  sustained."  When  the  de- 
fendants in  error  rented  the  farm,  they 
knew  that  the  tenant  was  going  to  occupy  it 
for  the  purpose  for  which  farms  are  gener- 
ally occupied.  They  knew  that  the  well  waa 
intended  to,  and  would,  be  used  to  furnish 
water  for  family  purp<raes,  and  that  neces- 
sarily the  members  of  the  family  of  the  ten- 
ant, in  the  discharge  of  their  household  du- 
ties, would  be  required  to  go  to  this  well  fre- 
quently for  water.  The  landlord  contracted 
with  reference  to  this  use  of  the  premises  by 
all  members  of  the  tenant's  family,  and  with- 
held from  them  the  knowledge  of  the  fact 
that  the  place  which  they  would  he  compelled 
to  visit  more  frequently  than  any  other  on 
the  premises  was  almost  fatally  dangerona. 
The  owner  of  premleee  upon  whlcb  is  sit- 
uated a  structure  or  building  dangerona 
either  by  reason  of  defective  construction  or 
from  long  use,  of  which  the  owner  has  knowl- 
edge, and  which  defect  is  not  obvious  or  dis- 
coverable by  the  exercise  of  ordinary  caje, 
cannot  escape  liability  to  a  tenant  from 
whom  be  conceals  such  defect,  or  a  member 
of  his  family,  who,  not  knowing  of  such  de- 
feet,  and  while  in  the  exercise  of  ordin&rj 
care,  ia  injured  t^  the  failing  of  such  build- 
ing o      " 


All  tihe  Jnatioei  o 


a  CONLON  et  al. 


(■■ 


•1.     A  KTABtor  1a  a  deed  excepted  fpo^ 
tlie    lADd    oonrered    a    lOO-foot    mtwtw 

throusb  the  same,  tberttofore  taken  br  a  tatl- 
road  company  under  condemnatlcui  proceett> 
lns>.  b7  virtue  of  which  the  railroad  eoipora- 
tlon  obtained  title  la  fee.  Held,  that  tb* 
Bran  tee  was  ddi  entitled  to  a  waj  of  necessltr 
from  one  part  of  her  land  to  anotbsr,  dlvidsd 
bj  the  atrip  so  condemned, 
a.  A  rallroAd  cvinpaDr  eonatraoted  A 
eroKslnv  otsf  !!■  track  And  ttea,  and 
pat  fatei  in  Its  fences,  for  the  beneflt  of  th* 
owner  of  land  so  situated,  b;  whom  Che  same 
were  nsed  Id  passlns  from  one  part  of  bar 
farm  to  the  other  for  more  than  fifteen  Tears. 
During  that  time  the  railroad  company  main- 
tained said  crossing  and  gates.  Held,  that 
tbe  Isadowner  was  a  mere  licensee,  and  coold 
not,  b;  use  of  the  crossing  for  the  time  stated 
Obtain  a  prescriptive  right  to  tbe  samA 

(JaDoarr  5,  1901.) 

•Headnotes  b;  SMrra,  ]. 

Norn. — On  tbe  qupstlon  of  acquiring  title  to 
portion  of  railroad  right  of  wa;  b;  adverse  pos- 
SMSloo,  see  IHIdoIs  C,  H.  Co.  v.  Hoagbton  (III.) 
1  L.  B.  A.  S13.  and  note. 

Ae  to  dulT  to  keep  gates  In  railroad  fence 
through  farm  landt  claaed,  see  Swanson  v.  Cbt- 
cage,  M.  &  St.  P.  B.  Co.  (Minn.)  19  U  B.  A. 
029,  and  notA 
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ERROR  to  the  Cuurt  ot  Appeali  for  the 
Northern  DepartmeDt,  Eastern  Di- 
viaion,  to  review  a,  judgment  affirming  a. 
judgment  of  the  District  Court  for  Atchiaan 
CouQtj  in  favor  of  defendants  in  an  action 
brought  to  enj<nD  them  from  treapaaaing 
upon  plaintiff's  property'  along  a  strip 
claimed  by  them  as  a  right  of  way.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  A.  Hard,  O.  J.  Wood;  aiid 
W,  Iilttlefleld,  for  plaintiff  in  error; 

The  plaintiff  waa  not  required  by  any 
statute  of  this  state  to  put  in  or  maintain 
farm  crosiiings  for  the  benefit  and  conven- 
ience of  tlie  owners  of  lands  tbrnugb  which 
the  right  of  way  and  railroad  run. 

Kansas  Cily  d  E.  R.  Co.  v.  Kregelo,  32 
Kan.  BOS,  5  Pac.  15;  A.tchison  £  N.  R.  Co. 
V.  Oougk,  29  Kan.  B'l;  Chicago,  K.  £  W.  R. 
Co.  V.  CospcT,  42  Kan,  501,  22  Pac.  634. 

The  defendants  were  not  entitled,  as  a 
matter  of  right,  to  a  farm  or  private  cross- 
ing across  the  plaintiff's  right  of  way. 

There  was  an  implied  obliga.tian  on  the 
part  of  the  defendants  to  use,  and  not  to 
misuse,  tbe  favors  and  privileges  accordad 
to  them,  and  not  to  wilfully  and  habitually 
abuse  tbem.  Having  acquired  the  right  to 
perpetually  use  this  strip  of  land  con- 
demned, so  long  as  it  desired  to  do  so  for 
railroad  purposes,  and  having  paid  for  such 
right  and  privilege,  as  provided  hy  law, 
plaintiff  had  the  right  to  the  exclusive  use 
and  occupancy  of  ttie  same  as  against  all 

Smith  County  Oomrs.  v.  Labore,  37  Kan. 
486,  15  Pac.  577 ;  Chicago,  K.  i  W.  R.  Go. 
T.  Seldera,  i  Kan.  App.  497,  44  Pac.  1012. 

The  defendants  at  no  time  were  the  own- 
ers of  the  strip  of  land  comprised  within  the 
right  of  way.  They  were,  indeed,  strang- 
ers to  the  title,  and  their  right  to  cross  and 
recrosa  was  permissive  only,  and  subservient 
to  the  right  of  the  plaintiff. 

Kantas  C.  R.  Co.  v.  Allen,  22  Kan.  2SS, 
81  Am.  Rep.  190;  Kan$as  City  d  E.  R.  Co. 
T.  Kregelo.  32  Kan.  G08,  6  Pac.  16;  Missouri 
P.  R.  Co.  V.  Manson,  31  Kan.  337,  2  Pac. 
800;  Union  P.  K.  Co.  v.  Kindred,  43  Kan. 
134,  23  Pae.  112;  Early-wine  v.  Topeka,  8. 
A  W.  R.  Co.  43  Kan.  740,  23  Pac.  840;  Kan- 
WM  C  R,  Co.  V,  Jackson  County  Comrs.  45 
Kan.  710,  28  Pac.  394;  Chicago,  K.  4  W.  R. 
Co.  V.  Gosper,  42  Kaji.  Sfll,  22  Pac.  834; 
Kirk  v.  8mith  ea  dem.  Penn,  9  Wheat,  241, 
S  L.  ed.  81;  McClelland  v.  Miller,  28  Ohio 
St.  488 ;  Union  P.  B.  Co.  v.  Barris,  28  Kan. 
206;  Canada  Southern  R.  Co.  v.  Lewis 
(Ont.)  20  Am.  ft  Eng.  K.  Cas.  196;  fiapp 
Y.  Sorlhem  C.  B.  Co.  61  Md.  115;  Bhell- 
Jkouse  T.  State,  110  Ind.  509,  11  N.  E.  484; 
Ingraham  T.  Bough,  48  N.  C.  {1  Jones,  L.) 
89;  Thoma*  v.  England,  71  Cal.  458,  12  Pae. 
491. 

It  wu  the  duty  and  obligation  of  the  de- 
fendants to  close  the  gate  whenever  they 
bad  an  occasion  to  use  it.  This  it  a  reasona- 
ble requirement. 

Atchiaofi,  T.  A  B.  F.  R.  Co.  t.  Shaft,  33 
Kan.  621,  6  Pao.  908;  Union  P.  R.  Co.  v. 
if  am*,  28  Kan.  200;  Ciioajro,  B.  I.  d  P.  B. 
83I..R.  A. 


Co.  T.  Oreen,  4  Kan.  App.  133,  46  Foe.  200; 
Adams  v.  Atchison,  T.  A  8.  P.  St.  Co.  46  Koa. 
161,  2S  Pac.  439. 

Mr.  CbBflea  J.  Conlon,  for  defendant* 

Defendants  are  the  owners  of  Uie  ri^ht 
of  way  in  controversy  by  the  express  or  im- 
plied grant,  or  necessary  reservation  of  th* 
same,  when  the  Atchison  i.  Pike's  Pealc  Rail- 
way Company  condemned  its  right  of  wa-y 
across  the  farm,  leaving  100  acres  thereof 
cut  off  from  the  public  highway. 

Gulf,  C.  A  B.  F.  R.  Co.  y.  Rowland,  70  Tex. 
298,  7  S.  W.  718;  Gay  f.  Boston  d  A.  R.  Co. 
141  Mass.  407,  6  N.  E.  236;  Intemalionat 
£  G.  N.  R.  Co.  V.  BoBt,  2  Tex.  App.  Civ.  Cos. 
(Willson)  i  386,  p.  334;  Washb.  Easements, 
233;  Brigham  v.  Smith.  4  Gray,  2B7,  64 
Am.  Dec.  78;  Seymour  v.  Letcit,  13  N.  J. 
Eq.  444,  78  Am.  Dec.  108. 

Defendants  are  the  owners  of  tbe  right  of 
way  by  prescript! cm,  having  had  open,  no- 
torious, uninterrupted,  continuous,  peacea- 
ble, and  adverse  use  of  said  right  of  way 
since  1864. 

Wells  V.  yorthem  R.  Co.  14  Ont.  Rep, 
504;  Gay  v.  Boston  A  A.  R.  Co.  141  Mase. 
40T,  6  N.  E.  238;  Atkins  r.  Bordman,  2  Met. 
457,  37  Am,  Dec,  100;  Fitchburg  B.  Co.  t. 
Page,  131  Mass.  391;  Fisher  v.  Hmo  York 
d  N.  E.  R.  Co.  136  Mass.  107, 

Where  one  uses  the  easement  whenever  hfr 
sees  fit,  without  asking  leave  and  without 
objection,  it  is  adverse  and  uninterrupted 
enjoyment,  if  the  prescription  and  length  of 
time  me  sufficient  to  give  the  right. 

Garrett  v.  Jackson,  20  Pa,  336;  Coa  ». 
Forreal,  80  Md.  74. 

A  gate  is  not  placed  across  the  right  of 
way  to  obstruct  the  use  thereof,  hut  rather 
to  protect  the  right  of  way  of  the  plaintiff 
from  treepaaaers  or  those  who  have  no  right, 
and  because  of  the  necessity  of  the  situ- 
ation, and  is  in  no  way  placed  there  as  an 
obstruction  to  the  free  and  continued  nB» 
of  the  private  way  by  tbe  defendants. 

Atkins  V.  Bordman,  2  Met  457,  37  Am. 
Dec  100;  Demuth  v.  Amweg,  90  Pa.  181; 
Cannery  v.  Brooke,  73  Pa.  80;  Gay  v.  Boa- 
ton  a  A.  R.  Co.  141  Mass.  407,  6  N.  E.  230; 
■Wells  V.  northern  R.  Co.  14  Ont,  Rep,  504. 

Defendants  are  entitled  to  the  claimed 
right  of  way  because  the  same  is  reosoaably 
necessary  to  the  use  of  the  farm  througb 
which  said  railroad  passes. 

Kansas  0.  B.  Co.  v.  Allen,  22  Kan.  285, 
31  Am.  Rep.  190;  Atchison  d  fi.  R.  Co.  v. 
Cough,  20  Kan.  04;  Kaneaa  City  &  B.  R. 
Co.  V.  Kregelo,  32  Kan.  608,  6  Pac,  16s 
Adams  v.  Atchiaon,  T.  i  8.  F.  R.  Co.  49 
Kan.  181,  26  Pac.  439. 

Smltk,  J,,  delivered  tb«  opinion  oS  tb* 

This  waa  a  suit  brought  by  the  railway 
company  to  enjoin  the  owner  of  a  farm 
through  which  its  road  runs  from  remov- 
ing, breaking  down,  and  opening  the  fences 
inclosing  the  right  of  way.  The  facta  may- 
be bricRy  stated :  The  farm  eonsista  of 
about  200  acres.  In  August,  1864,  th» 
Atchison  &  Pike's  Peak  Railroad  Company 


IMl. 


ATcmsos,  T.  A  8.  F.  S.  Co.  t.  Coni^in. 


right  of  way  100  feet  wide  over 
ftod  through  it.  Thereafter  the  Central 
Branch  Union  Pacific  Kailroad  Company  be- 
came the  aiicceHsor  of  the  Atchison  k  Pike's 
Peak  road,  and  acquired  said  risht  of  way, 
and  has  ever  since  run  its  trains  over  it. 
At  the  time  this  lOO-foot  strip  was  so  con- 
demned the  real  estate  was  owned  by  James 
Baldwin.  Under  the  law  as  it  then  existed, 
t^e  railroad  company  acquired  a  fee-simple 
title  to  the  land  taken  by  condemnation  for 
right  of  way.  Laws  18114,  chap.  124;  Kan- 
sas a.  R.  Co.  V.  Mien,  22  Kan.  285,  31  Am. 
Kep.  mo.  In  September,  18TD,  James  Bald- 
win sold  the  farm  to  James  Conlon,  with  the 
followins  exception  contained  in  the  deed: 
The  right  of  way  has  been  given  to  P.  P. 
Bailroad  by  said  Baldwin."  In  June,  1ST2, 
James  Conlon  conveyed  to  WilliBm  Bo  wen, 
with  the  same  recital  in  his  deed.  On  July 
28,  1872,  Bowen  deeded  the  land  to  Anna 
Conlon  hy  similar  conveyance.  In  1872  the 
Atchison,  Topeka,  k  Santa  Fe  Railroad 
Company,  of  which  plaintiff  in  error  is  the 
successor,  acquired  by  condemnation  a  strip 
of  land  42Vi  feet  wide  on  the  south  side 
of  and  within  the  lOQ-foot  strip  formerly 
acquired  In  fee  by  the  Atchison  &.  Pike's 
Peak  Bailroad  Company.  The  Santa  F6 
road  was  built  in  1873.  Before  the  latter 
took  possession  of  the  42y,-foot  strip  con- 
demned, the  Central  Branch  Union  Pacific 
Bailroad  had  put  in  a  plank  crosaing  over 
ita  rails  for  the  accommodation  of  Mrs.  Con- 
lon, and  at  about  the  same  time  fenced  the 
track,  but  provided  gates  through  which 
the  owner  of  the  land  might  go  from  one 
pajt  of  her  farm  to  the  other.  Immediate- 
ly after  constructing  its  road  over  the  land 
in  1373,  the  Santa  Ffi  Company  laid  a  cross- 
ing of  planks  over  ita  track  and  ties  direct- 
ly south  of  the  crossing  put  in  by  the  Cen- 
tral Branch  Company,  and  corresponding 
therewith.  This  crossing  was  maintained 
by  the  plaintiff  in  error  and  ita  predecessor 
from  the  time  mentioned  until  May,  18B7, 
In  1882  the  Santa  Fe  Company  inclosed  its 
right  of  way  with  a  lawful  fence,  and  built 
therein  gates  opposite  the  crossing.  This 
CTOuing  has  been  in  use  by  the  owner  of  the 
farm  since  the  construction  of  the  railroads, 
principally  for  driving  cattle  from  the  north 
to  the  south  side  of  the  land,  ajid  viae  versa. 
In  February,  1897,  the  railway  company 
noURed  Mr.  James  Conlon,  the  husband  of 
Anna  Conlon,  that,  unless  the  gates  were 
kept  closed  except  when  in  actual  use,  they 
would  be  taken  out  and  the  openings  shut. 
In  May  following  the  company  caused  the 
gates  to  be  nailed  up  and  the  crossing  re- 
moved, notifying  Mr.  Conlon  of  its  action. 
Thereupon  the  latter  cut  down  tbe  wires  and 
left  the  space  open  where  the  gates  were  lo- 
cated. In  ber  answer  and  cross  petition  the 
defendant  below  claimed  a  prescriptive  right 
to  use  and  enjoy  the  crossing,  and  the  dis- 
trict court  found  that  she  was  the  owner 
of  and  entitled  to  a  right  of  way  acrosa  the 
rJEht  of  way  of  plaintiff  under  such  title. 
This  Judgment  was  alarmed  by  the  court  of 
appeals.  After  the  commencement  of  the 
suit  in  the  court  below,  Anna  Conlon  died, 
S3  L.K.  A. 


and  the  action  has  been  rerlved  in  the  name 
of  her  heirs.  » 

It  is  claimed  by  counsel  for  defendants  in 
error  that  the  crossing  over  the  railroad 
tracks  was  indispensable  to  the  use  of  tbe 
farm,  and  constituted  a  way  of  necessity. 
It  is  unnecessaty  to  dwell  on  this  contention. 
When  James  Conlon  bought  the  land  his 
grantor  excepted  in  his  deed  the  lOO-foot 
strip,  the  fee  of  which  had  been  taken  from 
him  by  condemnation  proceedings.  The 
grantee  obtained  no  title  to  it.  He  was  in 
the  same  situation  as  if  Baldwin,  the  grants 
or,  had  made  two  deeds, — one  to  the  ground 
on  tbe  south,  and  tbe  other  to  the  land  on 
the  north,  of  the  right  of  way.  Conlon's 
deed  to  William  Bowen  contained  the  same 
exception.  The  conveyance  to  Anna  Conlon 
by  Bowen  also  excepted  the  lOO-foot  strip. 
She  bought  land  situated  on  both  sides  of 
a  railway,  with  a  fee-simple  proprietor  own- 
ing an  estate  between  the  two  tracts  at  the 
time  she  took  title.  No  rule  of  law  will  per. 
mit  her  to  assert  a  dominant  estate,  from 
necessity,  in  any  part  of  the  intervening 
property. 

Tbe  question  remains  whether,  under  th« 
circumstances  oi  this  case,  a  prescriptive 
right  to  the  crossing  was  obtained  by  a  use 
of  the  same  for  more  than  fifteen  years.  The 
testimony  shows  that  the  railroad  company 
made,  in  the  first  instance,  and  maintained 
during  all  the  time  of  its  use,  a  crossing  of 
planks  and  earth,  suitable  to  the  require- 
ments  of  the  landowner.  Qates,  also,  were 
provided  and  kept  in  repair  by  the  company 
without  expense  to  her.  In  Jones,  Ease-  ■ 
ments,  9  282,  it  is  said:  "If  the  use  of  a 
way  over  one's  land  be  shown  to  be  permis' 
sive  only,  no  right  to  use  it  is  conferred, 
though  the  use  may  have  continued  for  a 
itury,  or  any  length  of  time."  Defend- 
ants in  error  assert  a  right  of  easement 
based  on  adverse  enjoyment.  Unless  their 
ancestor  used  the  crossing  under  a  claim  of 
right,  and  not  as  a  privile^  revocable  at 
the  pleasure  of  the  railroad  company,  they 
have  no  defense  to  the  action  brought  in  the 
district  court  by  plaintiff  in  error.  "There 
was  no  express  contract  or  agreement  be- 
tween the  parties  at  the  time  the  crossing 
was  first  built  and  put  into  use  by  the  land- 
owner. The  latter  did  not  at  the  beginning 
claim  adversely  to  the  railroad  company, 
but,  on  the  contrary,  the  conduct  of  the  par- 
ties shows  clearly  that  a  permissive  privi- 
lege was  given  to  her  as  a  licensee  merely. 
This  status  of  the  parties  originally  exist- 
'  ~  was  in  no  wise  subsccjuently  changed, 
9s  the  fact  of  the  continued  use  of  the 
ling  for  more  than  fifteen  years  by  Anna 
Conlon  finally  expanded  inlo  greater  rights 
than  she  had  at  the  beginning.  A  presuiap. 
of  continuance  obtains  when  a  state  of 
facts  is  once  shown.  In  Deicey  v.  ifcLain. 
Kan.  126,  133,  12  Am.  Rep.  418,  Mr.  Jus- 
::e  Brewer  quotes  approvingly  from  Jatk- 
n  ex  dem.  (Janacvoort  v.  Parker,  3  Johns, 
Cas.  124,  as  follows:  "An  entry  adverse  to 
the  lawful  possessor  is  not  to  be  presumed.  It 
:  appear  by  proof.  .  .  .  The  statute  of 
limitations  could  not  begin  to  run  until  the 
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BoaMMi<»i  of  tlie  defenduit  was  ftTowedlj 
held  in  oppoBitiondo  the  right  of  tbe  hein." 
In  Kirk  v.  Bmith  ex  dem.  Penn,  9  Wheat. 
241,  289,  6  L.  ed.  Bl,  S2,  Chief  Justice  Mar- 
•hall,  delivering  tila  opiiiiDii,  said :  "It 
would  shock  that  sense  of  right  which  must 
he  felt  equally  by  legislators  and  by  judges 
if  a  poeseBBion  wliich  was  permisBive  and  ea- 
tirely  coDsistent  with  the  title  of  (tnotber 
should  silently  bar  that  title.  Several  caaes 
have  been  decided  in  this  court  in  which  the 
principle  seems  to  havs  been  considered  as 
generally  acknowledged,  and  in  the  state  of 
Pennsylvania,  particularly,  it  has  been  ex- 
pressly recognized.  To  allow  a  diSsrent  con- 
struction wou!d  be  to  make  tbe  statute  of 
limitations  a  statute  for  the  encouragement 
of  fraud, — a  statute  to  enable  one  man  to 
steal  tbe  title  of  another  by  profeuiag  to 
hold  under  it.  No  laws  a.dmit  of  such  con- 
struction." Mere  use  under  a  naked  license, 
however  long  continued,  cannot  ripen  into  a 
prescriptive  right.  Jn  Indiana  an  appel- 
lant alleged  in  his  complaint  that  for  fifty 
coDsecutive  years  a  way  had  existed  over 
the  (tppellee's  land;  that  for  twenty  years 
tJie  way  had  beeo  open  to  the  appellant  as 
an  easement,  and  that  he  and  his  grantors 
had  been  p«nnittad  b;  the  appellee  and  his 


grantees  to  uiiinteTrupt«dly  use  the  way  for 
fifty  years;  and  that  in  March,  18B3,  the 
appellee  wrongfully  closed  up  the  way.  It 
was  held  that  under  the  facts  so  pleaded  tbe 
appellant  had  a  mere  nalced  license  to  use 
the  land,  and  such  license  was  revocable  at 
tbe  pleasure  of  the  licmsor.  Parish  v.  Kiu- 
pare,  109  Ind.  688,  10  N.  E.  109.  In  tha 
present  case  there  is  an  absence  of  hostility 
to  the  rights  of  the  railway  company.  The 
facts  proved  show  that  the  posMHsioa  and 
use  by  Anna  Conlon  were  not  adverse  in 
their  inception,  but  on  the  contrary,  b^an 
in  a  spirit  of  accommodation  to  her  by  the 
company.  The  repair  of  the  crossing  and 
the  maintenance  of  gates  by  the  latter  for 
more  than  fifteen  years,  and  the  landowner's 
use  of  the  same,  show  that  the  privilege  ex- 
tended in  1873  WHS  recognized  as  such  by 
her  during  the  time  mentioned.  Deicejr  v. 
MeLain,  7  Kan.  126,  133,  12  Am.  Rep.  418; 
Bmnetl  r.  BiddU,  140  Pa.  390,  21  Atl.  363; 
Deater  v.  Tree.  117  ni.  632,  fl  N.  E.  50«; 
Rosaeel  v.  Wiekham,  36  Barb.  386. 

The  judgment  of  the  Court  of  Appealrand 
the  District  Court  will  be  reverted,  and  * 
new  trial  granted. 

All  the  JustlcM  concur. 
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Edward  BTAPLETON  et  aL,  Apple., 
Chriitwia  POYNTER. 
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I.  Conrta  of  ewnltr  will  o-vermla  tfe* 
oiKiaim  of  nutiire,  or  rabstltute  their  dis- 
cretion a«  to  a  child's  weKsce  for  the  respoo- 
•iblUtles  Imposed  bj  God  upon  tbe  parent,  only 
In  caees  where  tbe  pareot  asks  tbe  court  to 
change  (he  child's  possessloti,  baaing  the  claim 
upon  a  naked  Jegsl  right. 

X  Tbe  caatodr  of  ■  child  will  ke  talcem 
from  ■(■  Ernnd parent  and  ciTCV  t«  Ita 
yiirent  when  the  latter  It  ot  moral  habits, 
free  From  contagious  or  Infectious  disease, 
and  of  enough  Industr;  to  reasooablj  Insure 
the  child  (rom  want  and  positive  distress,  al- 
tboagh  tbe  grandparent  passeBses  fortuae. 
character,  kindliness,  and  aSecClon  tor  the 
child,  and  tbe  child  prefers  to  remain  with  the 
grandparent. 

S,  A  cantrnct  by  a  mother  (or  tli«  dla- 
poaltlon  of  her  ehlU,  made  dnrlng  cover- 
tnre,  la  void. 

(Ub7  1,  1901.) 

APPEAL  b^  defendants  from  a  judgment 
of  the  Circuit  Court  for  Laurel  County 
in  favor  of  plaintiff  in  an  action  brought  to 

Note. — For  earlier  cases  in  this  aeries  aa  to 
right  to  cuatodj  of  children  as  between  parents 
and  others,  see  Van  Walters  v.  Marlon  Countf 
ChlldreDB'  Guardlana  (Ind.)  18  L.  R.  A.  Ml; 
Wbalen  v.  OlmaCead  (Conn.)  IB  L.  R.  A.  B98 ; 
Ke  LellT  (Iowa)  16  L.  B.  A.  681;  Sbeers  v. 
Stem  <Wla>  G  L.  E.  A.  T81 1  Weir  v.  Hacte; 
&3  L.  R.  A. 


recover  possesBion  of  plaintiffs  eUId.    Af- 

The  facta  are  stated  in  the  opinion. 
JVr.  Hesrr  O.  Haslewood,   for  appel- 

The  welfare  of  the  child  is  the  eardifial 
point  in  determining  who  should  Im-vb  the 
custody  of  it. 

Scbouler.  Dom.  Rel.  Sth  ed.  24S;  Tiffany, 
Personal  i,  Dom.  Rel.  f  126 ;  Ellie  v.  Jetup, 
11  Bush,  403;  Proctor  v.  Rhoade,  A  Ky.  L. 
Itep.  453;  0  Am.  ft  Bug.  Enc.  I«w,  p.  846; 
Burke  V.  Crutclter,  4  Ky.  L.  Rq»,  251. 

The  courts  will  refuse  to  disturb  a  custody 
voluntarily  yielded,  in  favor  ot  the  parent, 
who  has  long  acquiesced  in  the  tranefu'; 
thus  r^arding  the  ties  both  of  natare  and 
association. 

Scbouler,  Dom.  Rel.  Sth  ed.  24S;  Notes  of 
Cases,  5  Ky.  L.  Rep.  188;  2  Lawson,  Rights, 
Rem.  &  Fr.  f  816. 

Tab  contract  in  this  ease  shows  the  vol- 
untary surrender  of  the  child,  and  that  it 
was  for  Its  best  interest.     It  is  not  void. 

Endere  v.  finders,  164  Pa.  268,  27  L.  R.  A. 
GQ,  30  Atl.  129;  Anderton  v.  Young,  54  S. 
C.  388,  44  L.  R.  A.  277,  32  S.  E.  448;  Smith 
V.  aforlin,  4  Ky.  L.  Rep.  734. 

(Mo.)  e  L.  R.  A.  673  :  Kelse;  v.  Creen  (Conn.) 
88  L.  B.  A.  4T1;  atrlngfellow  v.  Somervllle 
(Va.)  40  L.  It.  A.  U23:  Anderson  v.  YouuK  (B. 
C.)  44  L.  B.  A.  271 ;  Hlbbette  v.  Batns  f Ulaa) 
61  L.  B.  A.  839;  and  Prteto  *.  Bt.  AlphonM* 
Convent  of  Merc;  <La.}  4T  L.  B.  A.  SB*. 


AMI. 
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The  choice  of  Uie  infant,  If  of  aufftcient 
■nental  cspacit;,  should  coDtral. 

Ellit  V.  Jesvp,  11  BuBh,  403;  8  Am.  t 
Sag.  Enc.  Law,  p.  245. 

Uesiri.  Jkinea  Sparka,  E.  H.  Jahnios, 
.Mid  J.  A.  WtlBOB  also  for  appellants. 

Messrt.  J.  W.  JUoont  and  D.  K.  B*w- 
U«SB,  with  kr.  Cliarlea  B.  Brook,  for 
^>pellee; 

The  appellee,  being  a  married 

-tlie  30th  daj  of  April,  18S3,  did  not  have  the 
power  or  capacity  to  enter  into  a  contract. 

While  in  bia  lifetime  the  father  alone  can 
control  the  custody  of  bis  child,  be  cannot 
-do  ao  in  a  way  to  deprive  the  mother  of  "" 
custody  and  control  after  hia  death. 

Stale  ex  rei.  Seider  v.  Kmiff,  29  W.  Va. 
761,  2  S.  E.  807 ;  Day  t.  Everett,  7  Maag. 
145;  Moore  y.  ChriMtian,  66  Miss.  408,  31 
Am.  Rep.  376;  Armtlrong  v.  atone,  9  Qratt. 
102. 

Unless  a  substantial  reason  ia  shown  to 
■the  contrary,  the  father  being  dead,  the 
mother  is  the  moat  suitable  perBon  to  rear 
ller  child,  and  the  interest  of  the  child  de- 
«iand3,  above  all  things  else,  a  mother's  love 
And  personal  inSuenee  during  it*  growth 
-and  development  into  manhood. 

Stale  ex  rel.  Neider  t.  Heuff,  20  W.  Va. 
751,  Z  S.  E.  806;  Weir  t.  Uarley,  99  Mo. 
484,  6  L.  It.  A.  672,  12  8.  W.  788;  Il«  Scar- 
ritt,  TO  Mo.  565,  43  Am.  Rep.  768;  Wtuhaui 
■V.  Oimbte,  50  Ark.  351,  7  S.  W.  389;  State 
■««  rel.  Uayne  v.  Baldicin,  5  N.  J.  Eq.  454, 
46  Am.  Dec.  397;  A(6ert  v.  Perry,  U  N.  J. 
Eq.  640;  /ohnson  v.  Terry,  34  Conn.  259; 
Ratt  1.  Vanvacter,  0  W.  Va.  flOO;  Queen  t. 
Snrwirdo,  L.  K.  24  Q.  B.  Div.  283;  Dalton 
t.  Stale,  6  BUckf.  357;  De  Jamett  v.  Bar- 
.  Ketmedji, 


O'Reaf,  Jq  delivered  the  opinion  of  the 

This   action   waa   instituted   by    appellee, 
the  mother  of  John  Craig  Stapleton,  to  ~~ 
-cover  bis   posseasioii  of  appellants,   hia   , 
't«mal    grandfather   and   grandmother;    the 
lad  being  then  about  nine  years  of  age.     Ap> 

Ellee  is  a  widow.  The  father  of  the  b^ 
d  died  aome  years  previous,  leaving  no 
-estate,  and  the  widowed  mother  bad  none. 
Appellee,  who  aasumes  her  maiden  name, 
and  W.  R.  Stapleton  were  married  in  1S8S, 
«nd  after  a  brief  and  unhappy  union  of 
"thwe  or  four  years  a  aeparation  ensued;  be- 
ing, aa  the  record  diacloses,  an  abandonment 
«f  appellee  by  her  husband,  who  had  become 
-diasolute,  and  who  finally  lost  his  life  in  a 
-drunken  brawl.  In  this  distresaing  situa- 
tion, appellee  went  with  her  two  ^Idren, 
-John  Craig,  and  a  girl  some  two  yean 
jounger,  to  the  home  of  appellants.  Thia 
was  before  the  death  of  appellee's  husband. 
She  continued  there  some  months,  when  it 
was  suggested  that  the  old  folks  could  not 
well  accommodate  her  longer;  but  they  in- 
fiiflt«d  on  keeping  the  children,  to  whom 
they  appertr  much  attached, — especially  the 
boy.  Appellee  then  sought  and  obtained 
-employment  as  a  domestic,  but,  desiring  the 
presence  of  her  children,  abov«  other  con- 
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slderatious,  left  tlie  place,  and  took  theu 
with  her  to  her  father's,  in  an  adjacent 
county.  Appellant  Edward  Stapleton,  and 
the  father  of  the  boy,  went  to  her  father 
some  two  months  afterwards,  and,  under 
promises  of  reform,  a  reunion  of  the  unfor- 
tunate couple  waa  agreed  upon;  the  father 
and  grandfather  of  the  boy  taking  him  bni^ 
to  Laurel  county,  and  the  wife  and  the  lit- 
tle girl  to  follow  in  a  few  days.  She  did  so. 
But  she  saya  that  then  her  husband  declined 
to  live  with  her,  and  declared  his  only  pur- 
poae  was  to  regain  possession  of  the  boy. 
Appellee  returned  to  her  father's,  but  soon 
after  again  sought  employment,  and  ob- 
tained a  situation  in  a  family  at  Somerset, 
where  her  girl  had  better  advantages  for  at- 
tending school. 

When  appellee  was  Srst  abandoned,  and 
was  face  to  face  with  the  propoeition  of 
earning  ber  own  living,  ahe  waa  induced  Ut 
aign  a  contract  with  appellants  ccncerning 
her  children.     This  contract  is  as  followa: 

An  article  of  agreement  between  Chria- 
tena  Stapleton,  of  the  first  part,  and  Ed  Sta- 
pleton and  Elizabeth  Stapleton,  hia  wife,  of 
the  second  part:  The  party  of  the  first 
part  agrees  to  give  her  two  children,  Craig 
and  Delia,  to  the  party  of  the  second  part, 
to  keep  and  control  as  their  own  until  they 
become  twenty-one  years  old,  unlesa  tho 
party  of  the  first  part  and  her  husband 
should  live  together  again.  Then  she  is  to 
have  her  childien,  and  not  until  then.  She 
also  gives  to  the  party  of  the  second  part 
all  ber  household  goods,  and  horse  and  cow, 
to  be  used  to  the  benefit  of  raising  said  chil- 
dren, and  also  whet  W.  B.  Stapleton,  her 
husband,  left  in  the  house  of  Mr.  Gee,  which 
she  wai  to  have  in  provisions  to  live  on;  and 
the  paj'ty  of  the  aecond  part  agreea  to  try  fa> 
give  said  children  a  common  education. 

Thia  April  30th,  1893. 

Christena  Stapleton. 
Ed  Stapleton. 
Elizabeth    SUpIeton. 

Att.:     Ellen  Stapleton. 

I  do  agree  to  the  above  contract 

W.  R.  Stapleton, 

Her  husband,  some  time  after,  by  his  in- 
dorsement, approved  it. 

After  the  death  of  her  husband,  the  boy 
now  having  grown  in  size,  years,  and  uao- 
fulness,  and  therefore  helpfulness,  she  seeks 
to  recover  poaseasion  of  him,  and,  indeed, 
has  sought  at  frequent  intervals  before  this 
suit  to  do  so,  but  unsuccessfully  until  now. 

The  defense  is  summed  up  by  couziael  for 
appelanta,  in  their  hreif,  as  followa;  "(1) 
The  appellants,  the  grandparents  of  tho 
child,  John  Craig  Stapleton,  are  the  proper 
persons  to  have  the  care,  custody,  and  con- 
trol of  said  child,  and  appellee  is  not.  (2) 
That  they  (appellants)  are  financially  able 
to  care  for  and  educate  said  child  in  a  man- 
ner suited  to  his  station  in  life,  and  that 
appellee  is  not.  (3)  That  said  child  is  poa- 
aessed  of  aufficient  Intelligence  and  age  to 
jiid^e  for  himself  where  he  should  live,  and 
that  it  is  the  desire  of  said  child  to  remais 
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mothiT.  (4>  tb»t  on  the  3ath  daj  of 
April,  1693,  wben  tbia  child  was  a  mere  in- 
fant, appellee,  by  a  writing,  surrendered  Uie 
eual«dj  of  this  child  to  appellants;  and  aft- 
«rwardB  her  husband,  its  father,  agreed  to 
the  same  coutraot,  and  signed  it.  (5)  That 
since  said  time  appellants  have  had  the  care, 
-custody,  and  control  of  said  child,  and  that 
during  all  of  said  time,  up  to  now,  they 
have  cared  for  and  treated  said  child  '"  " 
manner  highly  conducive  to  its  best  i) 
eats.  (O)That  it  must  be  a  great  hardship 
to  appellants  knd  the  child,  considering  the 
contract  and  promisee  made  concerning  "  ~ 
child,  and  the  attachments  that  now 
grown  up  between  it  and  appellants  during 
this  long  time,  for  it  to  be  taken  from  them 
now."  All  these  grounds  may  well  be 
grouped  into  three  classes:  (1)  The  child'i 
welfare  and  wishes;  (2)  the  contract  of  it4 
parents;  and  (3)  the  equity  of  the  grand- 
parent a,  appellants. 

The  welfare  of  a  child,  its  life,  health,  and 
moral  and  intellectual  being,  should  be,  aud 
are,  kept  well  in  view  by  the  courts  in  deter- 
mining its  legAl  disposition  in  litigations 
over  it.  This  is  not  upon  the  ground,  some- 
times supposed,  that  courts  of  equity  will 
overrule  the  claims  of  nature,  or  substitute 
their  discretion  as  to  the  child's  welfare  for 
the  responsibilities  imposed  by  God  upon 
tb«  parent.  We  appreuend,  and,  from  an 
examination  of  the  authorities,  we  gather, 
this  course  is  justified  and  applied  only  in 
cases  where  a  parent  asks  Uie  court  to 
change  the  child's  possession,  basing  his 
claim  upon  a  legal  right, — such,  for  exam- 
ple, as  the  legal  right  of  the  parent  to  the 
custody  of  his  child.  Tlien,  and  then  only, 
will  the  court  look  to  the  welfare  of  the 
child,  in  withholding  its  aid;  basing  its  ac- 
tion upon  the  principle  that  equity  will  not 
do  a  wrong  to  aid  a  mere  naked  legal  right. 
By  statutory  enactment  the  legislatures 
have  provid^  for  the  state's  taking  charge 
of  infants  in  extreme  cases;  but  nowhere 
has  it  been  held,  so  far  as  we  are  aware,  that 
a  parent,  however  indigent  and  ignorant,  or 
«ven  vicious,  can  be  deprived  by  law  of  the 
custody  of  his  child  at  the  suit  of  a  stran- 
ger, however  opulent,  charitably  disposed, 
and  prepared  he  msy  be  to  give  the  child 
advantage  of  coveted  opportunities  for  its 
moral  or  intellectual  development.  The  day 
may  come  when  society  will  demand  and  ex- 
ercise some  such  right.  Perhaps  it  may  be 
recognized  in  milder  form  by  some  in  legis- 
lation for  compulsory  attendance  at  schools. 
But,  in  the  broad  sense  suf^ested,  it  certain- 
ly is  not  here  yet.  We  hold  that  when  it  is 
shown  by  the  suing  claimant  parent  that  he 
or  she  is  a  perwn  of  moral  habits,  of  good 
health  (that  is,  without  contagious  or  in- 
fectious disease),  and  of  enough  industry  to 
reasonably  insure  the  child  from  want  and 
positive  distress,  these  conditions,  coupled 
with  the  parent's  legal  right,  will  overcome 
the  supposed  advantapea  acrruing  to  the 
child  by  the  adverse  claimant,  a  stranger, 
who  merely  shows  that  be  possesses  fortune, 
character,  kindliness,  and  affection  for  the 
53  L.  R.  A. 


child;  and  that,  too,  even  tbougk  the  coait 
might  well  consider  that  the  opptH^unitie* 
afforded  by  the  stronger  are  the  most  favor- 
able for  the  infant's  welfare.  Tb^  expoi- 
ence  in  this  oountry  is  not  that  wealth,  «*pe- 
dally  when  coupled  with  indulgence,  ia  al- 
ways most  conducive  to  a  useful  education 
and  the  foundation  of  the  bat  i^aracter. 
We  apprehend  that  the  beat  part  of  the 
child's  education  will  not  be  obtained  at 
some  ideal  social  institute,  beginning  wiib 
a  kindergarten  and  ending  with  a  universi- 
ty, but  generally  at  the  hearthstone  of  its 
family,  if  that  family  be  a  proper  one.  The- 
nelfare  of  the  child  is  not  merely  training 
its  head,  but  includes  training  of  its  heart 
Wisdom  may  be  imparted  by  teaching  it  to 
think;  the  feelings  that  at  last  mabe  the- 
man,  by  teaching  it  to  feel.  Orphanage, 
even  partial,  is  generally  conceded  to  be  a 
misfortune,  and  universally  moves  to  pity, 
but  it  likewise  carries  a  privilege  and  an  op- 
portunity. The  boy  who,  taught  by  the 
ttern  lessons  of  necessity  and  Uie  inscrut- 
able ties  of  fellow  suffering  and  gratitude  to 
revere  his  mother,  and  to  help  her  bear  U>e 
burdens  of  widowhood  and  overcome  the  ad- 
versities of  untoward  conditions,  has  accu- 
mulated an  asset  of  more  value,  perhaps, 
than  had  his  disappoiated  benefactor  been 
allowed  to  uipliHt  his  plans  of  education  at 
the  Hscriflce  of  filial  devotion.  "Honor 
thy  father  and  thy  mother"  is  a  command, 
follow^  by  a  promise,  of  peculiar  value  in 
det«rminins;  the  welfare  of  the  child.  It  is 
argued,  and  in  some  instances  has  been  held, 
that  the  wishes  or  election  of  the  infant  will 
be  regarded  in  determining  this  question. 
Generally  those  instances  where  the  wishes 
of  a  child  of  sufficient  maturity  to  realize  in 
a  measure  its  situatitm  have  been  allowed 
to  control  were  either  in  a  controversy  be- 
tween parents  upon  their  separation,  or 
where  the  facta  of  welfare  were  so  nearly 
balanced  as  to  leave  the  court  in  grave 
doubt,  in  which  case  the  wishes  of  the  child 
were  consulted  and  given  some  weight.  How- 
ever, it  has  not  beui  held  anywhere,  so  far 
as  we  have  been  cited,  that  the  judgment  of 
the  infant  is  to  control  independent  of  or 
despite  other  circumstances.  We  hold  that 
an  infant  cannot  dispose  of  his  property  of 
the  smallest  value,  or  become  bound  by  con- 
tract generally,  because  of  the  conclusive 
presumption  that  he  has  not  a  sufficiently 
matured  judgment  to  know  what  his  inter- 
esta  are.  We  cannot,  therefore,  hold  that 
the  determination  of  a  question  involving 
such  serious  and  permanent  importance  to 
him  aa  the  training  of  his  youth  should  be 
at  his  disposal. 

The  contract  relied  upon,  in  ao  far  as  it 
purports  to  bind  appellee,  having  been  eu- 
ered  into  by  her  while  under  the  l^al  dis- 
bility  of  coverture,  was  not  bindinf*  upon 


It  V 


lable 


STAnXTOH   T.    POYNTBR 


787 


of  his  fnfanti.    It  oonld  conv^,  at  most, 
only  such  right  as  ha  held,  which,  of  course, 
terminated  with  hia  death.     Thereupon  the 
mother's   right   of   esoluaive   poaaeasioii   '^ 
gan. 

The  record  discloses  that  appellants 
estimable  Mid  worthy  old  people,  who  doubt- 
lees  would  bestow  on  this  grandchild  every 
fair  opportunity  within  their  power  for  its 
materia]  advancement.  Thnr  love  for  it, 
natural  and  cultivated,  is  clearly  shown  by 
tha  circumstaiiceB  put  in  evidence.  The 
separation  decreed  by  the  circuit  court 
must  seem  to  them,  viewed  from  thedr  stand- 
point, as  a  hardship.  These  facts  are  ar- 
gued by  their  counsel  here  as  presenting  an 
equity  entitled  to  be  reffarded  by  the  court, 
in  connection  with  the  child's  welfare,  in  de- 
creeing its  custody.  The  utmost  the  court 
could  be  expected  to  do  would  he  to  measure 
the  equities  of  these  contending  parties.  It 
requires  no  judicial  determination  to  prop- 
erly estimate  the  mother's  love, — probably 
the  strongest  instinct  of  the  Hpecies.  This 
temporary  separation,  enforced  by  condi- 
tions beyond  her  control,  instead  of  wean- 
ing her  from  the  child,  appears  to  have  in- 
tensified her  yearning.  As  between  the  two, 
— the  grandparents  and  the  motbef, — we  do 
not  feel  at  liMrty  to  change  the  responsibili- 
ty of  the  parent,  and  the  privilege  and  duty 
of  the   child,   from   where  God   has   placed 

The   judgment   of    the    Oiniuit    Court 
therefore  a/ftrmed. 


Camilla  O.  BOOTH,  by  Next  Friend. 


Tke  «nri«tisii  of  Ko'lt  or  iBBoceBoe  of 
■t  papll  expeired  from  the  public  scbools  In 
BOCordBTiFF  witb  csCabllibed  rules  cannot  be 
reviewed  bjr  Lhe  courts  unless  It  appears  that 
be  was  expelled  arbltrarll;  or  mallclonsljr. 

(Ua;  8,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Kenton  County 
in  favor  of  plnJntilT  in  a  proceeding  to  com- 
pel defendants  to  permit  plaintiff  to  attend 
the  schools  under  the  control  of  the  defend. 
ants.     Re^i€Ttcd.' 

The  facta  are  stated  in  the  opinion. 

Mr.  W.  A.  Bttub  for  appellants. 

.Vr.  Ulle  J.  Howard,  for  appellee: 

The  intention  to  open  wide  the  doors  of 
the  public  schools  to  all  children  possessing 
the  necessary  (jualiUcations  to  entitle  them 
to  admittance  in  obvious  from  Ky.  Stat.  Jg 
3Z12,  4521.  Tt  is  an  absolute  right,  and  in 
no  wise  dependent  upon  the  favor  of  any  of 
the  school  ofUcials. 

Nora. — For  right  to  eidude.  siiapeBd.  or  euppl 
pupils  from  Kbool  for  misconduct  of  pepll  or 
parent,   aee  CartersTille  Bd.  of  Bdn.  T.  Pnrae 
(Qa.)  41  L.  B.  A.  593,  end  nata; 
fiS  L.  R.  A. 


By  rule  41  the  superintendent  is  vested 
with  the  power  to  espel  a  pupil  for  («rtain 
things,  vie.:  "For  disorder,  irregular  at- 
tendance, tardiness,  or  any  other  violation 
of  the  rules  of  the  school." 

Kule  41  is  the  only  rule  of  the  school  that 
appellants  claim  is  applicable,  and  appellee 
was  expelled  for  writing  an  alleged  "insult- 
ing composition."  She  is  unable  to  under- 
stand how  the  writing  of  a  composition  is 
disorder.  Irregular  attendance,  or  tardiness, 
or  ia  calculated  to  produce  either. 

Mandamus  is  the  proper  remedy  to  com- 
pel a  board  of  education  to  reinstate  a  pu- 
pil in  the  public  schools,  where  he  bos  been 
unjustly  excluded  therefrom. 

High,  Extr.  Legal  Rem.  J  332,  note  6; 
14  Am.  &  Eng.  Enc.  r..aw,  p.  17S;  State  ev 
rei.  Bheibi^y  v.  School  OUt.  Ho.  J,  31  Neb. 
GS2,  48  N.  W.  303;  iforrow  v.  Ifood,  35 
Wis.  69,  17  Am.  Rep.  471;  Truateea  of 
SchooU  V.  PeojiU  ta  rcl.  Van  Allen,  87  111. 
303,  29  Am.  Rep.  6S;  People  ea  rel.  OlricK 
V.  jBoard  of  Education,  4  N.  Y.  Supp.  102; 
iSfafe  etc  rel.  Clark  v.  Osborne,  32  Uo.  App. 
536;  Board  of  Education  v.  Belston,  32  111. 
App.  301;  Perkins  v.  Independent  School 
Dial.  Directors,  66  Iowa,  476,  9  N.  W.  356 ; 
Stephenson  v.  BaU,  14  Barb.  222;  State  em 
rel.  Clark  v.  Osborne,  24  Mo.  App.  309; 
Murphy  v.  Independent  Diet.  Directors,  3ft 
Iowa,  429. 

Mandamus  is  a  discretionary  remedy, 
granted  where  the  right  is  clear  and  plain. 
although  the  petiticmers  may  have  another 
remedy,  if  that  remedy  is  not  bo  speedy, 
adequate,  and  cranplete  as  the  remedy  by 
mandamus. 

Merrill,  Mandamus,  S{  S2,  64. 

Being  a  discretionary  remedy,  a  judgment 
absolute  will  not  be  reversed  unless  the 
court  below  has  abused  its  discretion. 

Savannah  £  0.  Canal  Co.  v.  Bhuman,  91 
Ga.  402,  17  S.  E.  937. 

Where  a  party  has  more  than  <nie  rem- 
edy be  may  resort  to  "either,  and  especially 
to  the  most  speedy  one." 

Merrill,  Mandamus,  9{  G2,  54;  ArelUe  v. 
State.  99  Ga.  23,  25  S.  E.  612. 

A  city  school  board  of  education  is  not 
such  a  court  as  is  beyond  control  by  maoda- 

School  Ditt.  No.  23  v.  MoCoy,  30  Kan. 
288,  1  Pac.  97. 

Boards  of  education  may  moke  rules  for 
the  suspension  or  expulsion  of  pupils,  but 
the  rules  must  not  be  subversive  of  their 
rights. 

King  v.  Jefferson  Oily  Bahool  Board,  71 

Mo.  628,  30  Am.  Rep.  499;   Drilt  v.  Snod- 

graaa,   66   &[o.   280,   27   Am.   Rep.   343;    21 

'    I.  &  Eng.  Enc.  Law,  pp.  771-778;   State 

rel.  Boice  v.  Pond  du  Lae  Bd.  of  Pdu. 

Wis.  234,   23    N.    W.    102;   iZoImon  v. 

School  Diat.  Xo.  5  Truateea,  77   Mich.  605, 

L.  R.  A.  .^34,  43  N.  W.  896. 

Practically   the  only   instances   in   which 

courts  have  upheld  the  school  authorities  in 

rising    their    power    of    expulsion  have 

where  the  pupils  were  either  licentious 

or  incorrigible. 


KitCTDCKT  CorsT  or  Amu.La. 
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MvrpKy  ▼.  Ii}4»pendent  Diat.  Direotors, 
30  Iowa,  42». 

In  Cartertvilte  Bd.  of  Ed-a.  t.  Purae,  101 
Ob..  422,  41  L.  R.  A.  603,  28  S.  £.  898,  one 
of  tbe  defense!!  wai  tliat  tha  court  had  no 
rielit  to  review  the  proceedinga  of  boards  of 
Bchool  trustees.  No  notice  was  taken  of 
that  contention  on  the  part  of  the  board  of 
education,  and  the  case  was  decided  on  its 
merits  as  that  court  saw  it. 

BUhop  T.  Rtnoley,  1S6  Mass.  4S0,  43  N. 
E.  ISl. 

GnCj,  J.,  deliT«red  the    opinion  o(  tha 

It  appears  from  the  petition  In  this  ac- 
tion that  the  plaintiff  for  a  number  of  years 
had  been  a  pupil  in  the  public  school  of  the 
citj  of  Corington,  and  that  aha  was  eotpelled 
ther^roin ;  and  this  action  was  instituted 
for  the  purpose  of  obtaining  a  mandatoiy 
injunction  to  compel  the  authorities  of  said 
citj  school  to  permit  plaintiff  ti>  continue 
aa  a  pupil  in  said  schotA.  It  is  substantial- 
ly alleged  in  the  petition  that  the  superin- 
teodent,  Morris,  wrongfully,  maliciously, 
and  without  cause  or  provocation,  expelled 
plaiutilf  from  the  public  school  of  said  city; 
that,  after  said  expulsion,  the  plaintiff  pe- 
titioned the  board  of  education  of  said  city 
for  Investipition  of  the  charges  made,  and 
for  the  privilege  of  attending  said  school, 
but  said  petitim  was  denied.  It  further 
appears  that  the  superintendent,  aftef  an 
inveati fiction    of    the    charges    against   the 

ElaintilT,  which  investigation  was  conducted 
y  an  interview  with  the  plaintiff  and  with 
the  principal  in  her  division  of  the  school, 
and  with  another  in  authority,  to  wit.  Dr. 
Blalsdell,  the  superintendent  expelled  the 
plaintiCT  from  eaid  school,  and  reported  Ma 
action  to  the  board  of  education  of  the  said 
ci^  of  Covington,  which  board  approved 
his  action.  The  defense  is  that  the  conduct 
of  the  plaintiff  was  such  that  the  good  order 
and  proper  conduct  of  the  school  and  proper 
discipline  thereof  demanded  that  the  plain- 
tiff ^ould  be  denied  the  privilege  of  attend' 
ing  Raid  school.  The  court  granted  a  tempo- 
rary injunction  compelling  the  defendants 
to  admit  the  plaintiff  to  the  privileges  of 
said  school,  and  upon  flnal  hearing  made 
said  injunction  perpetual,  and  from  that 
judgment  this  appeal  is  prosecuted. 

It  is  the  contention  of  appellee  that  the 
action  of  defendants  was  unreasonable,  un- 
authorised, and  arbitrary.  The  contention 
oif  appellants  is  that  their  action  was  law- 
ful, and  was  necessary  for  the  proper  and 
nece<!sary  mana;;ement  of  the  school.  It  is 
further  contended  that  the  court  has  no  ju' 
risdiction  to  review  the  action  of  the  defend- 
ants, but  under  the  statute,  as  well  as  by 
the  inherent  power  of  the  school  authorities, 
that  defendants  had  the  right  to  adopt  such 
rules  as  would  promote  good  order,  and 
make  the  said  city  school  eflicient  for  the 
education  of  the  children  entitled  to  attend 
the  tame:  and  that  rule  41  of  said  school 
board  BUtfaorirad  the  actiiMi  taken  by  the  de- 
fendants. Numerous  authorities  were  cited, 
S3  L.  R.  A. 


both  by  appellee  and  appellants,  in  support 
of  their  respective  contentious. 

It  does  not  appe«r  that  this  court  has 
ever  been  called  upon  to  decide  the  ques- 
tions in  diapute  in  this  action.  The  public 
schools  of  the  state  are  for  the  beneflt  of  the 
children  within  the  school  age,  and  their  ef- 
ficiency ought  to  be  the  ttAe  object  of  those 
charged  with  the  power  and  privilege  of 
managing  and  eonaucting  the  same,  and  bo 
this  end  great  care  should  be  taken  to  pre- 


a  denial  of  their  right  to  attend  t 
It  necasaarily  follows  that  those  in  charge 
of  said  school  must  be  allowed  to  judge  of 
and  determine  as  to  the  prcfiriet?  of  expel- 
ling scholars  therefrom,  and  it  is  manifest 
that  those  in  charge  of  the  school  are  better 
qualilled  to  judge  of  and  determine  as  to 
what  offenses  justify  expulsion  than  the 
courts  can  ordinarily  be. 

It  seems  that  the  weight  of  autliority  Is 
that  a  court  may,  in  a  proper  case,  by  man- 
damus compel  those  in  charge  of  schools  to 
admit  ttiereto  any  child  within  tbe  scbool 
age;  but  thia  power,  of  neceasity,  muat  be 
based  upon  the  fact  that  the  child,  as  k 
matter  of  right  and  public  policy,  ought  to 
be  admitted.  Our  conclusion  is  that  those 
in  charge  of  such  schools  have  a  right  to 
formulate  such  necessary  rules  aa,  in  their 
judgment,  will  beat  promote  the  public 
good;  and,  if  such  rulea  are  violated  hj  any 
pupil,  l^e  right  ta  expel  such  pupil  exista, 
and  may  be  exercised  by  the  proper  school 
authorities;  and  the  question  as  to  the  guilt 
or  innocence  of  the  accused  cannot  be  re- 
viewed by  the  courts  unless  it  appe&rs  that 
such  pupil  was  expelled  arbitrarily  or  ma- 
liciously. We  do  not  feci  called  upon  to  de- 
termine in  this  case  whether  the  plaintiff 
was  guilty  of  the  offense  for  which  it  seems 
she  was  expelled  from  school.  It  may  be 
that  she  did  not  mean  to  insult  her  tcBcher. 
That  question  was  determined  by  the  super- 
intendent, and  bia  tuition  ratiHed  by  tbe 
board  of  education,  and  we  do  not  think  we 
have  the  authority  to  wwgh  and  determine 
the  evidence  in  respect  thereto.  We  are  not 
of  opinion  that  the  evidence  in  this  case 
tends  to  show  that  the  teacher,  superintend- 
ent, or  board  of  education  acted  maliciously 
or  unfairly  in  the  matter  under  considera- 
tion. After  a  careful  consideration  of  tbe 
law  and.  facta  of  this  ease,  we  are  of  the 
opinion  that  the  tMnporary  injunction 
ought  not  to  have  been  granted,  and  that 
the  court  erred  in  making  the  injunction 
perpetual. 

The  judgment  appealed  from  is  therefore 
reversed,  and  cause  remanded,  with  direc- 
tion to  set  aside  the  judgment,  dissolve  tbe 
injunction,  and  dismiss  plaintifTs  petition, 
and  for  proceedings  consistent  herewith. 


Rehearing  denied. 


,,  Google 


UBlHa  T.  UcDOWXLU 


George  M.  MEERS,  Appt., 

Alamo  Mcdowell. 
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A  pBFCBt  who  permit*  IiIb  child  to  liKT* 
paBHBialoB  of  K  deadlr  ireapoB  when, 

from  youth  or  meoul  wMknera  or  tbo  qm 
of  Id  toll  can  ti,  ht  li  iDcompeteot  to  b«  In- 
tmated  with  It,  and  t!i»  p&rent  know*  the 
daiiB«r.  or  In  tba  cxero1*a  of  reaunable  care 
■liould  know  It,  la  llabla  for  Injuilea  Inflicted 
apon  other  peraoni  t>7  tha  chlld'a  dlacharsa  of 

tUir  81,  1001.) 

APPEAL  bj  pUintifl  from  a  judgment  of 
the  Circuit  Court  for  Larue  County  In 
favor  of  defendant  in  t,a  actjon  biought  to 
recover  for  the  loas  ot  aervicea  of  plaintiff'! 
■on  and  for  expenaea  incurred  in  hia  treat- 


fendant'B  child.     Reverted. 

The  facta  are  atated  in  the  opinion. 

Mttms.  Otla  M.  Hather  and  flhwrlea 
F.  Craal.  for  appellant: 

Thia  is  an  action  brought  sgainat  the  par- 
ent to  recover  damagea  which  appeilant  be- 
lieves to  be  the  natural  and  probable  result 
erf  a  n^ligent  and  reckless  disregard  of  the 
aafetj'  of  otbera  on  the  part  of  t£e  appellee. 

Consequential  loaaes  are  proximate  when 
the  natural  and  probable  effect  of  the  wrong- 
ful conduct  under  the  circumstancee  ia  to  aet 
in  cmeration  the  intervening  c&use  from 
which  the  loas  directly  reaulta.     When  auch 


is  not  the  natural  and  probable  effect  of  the 
mongtul  conduct,  the 
Hale,  Torta,  J  113. 


wrongful  conduct,  the  losaea  are  remote. 


Proximate  consequeneee  are  aimply  thoee 
that  are  natural  and  probable.  "Natural 
and  probable"  meana  what,  aeoording  to 
coimnon  experience  and  the  usual  course  of 
events,  thould  be  expected  to  happen, 
Everj  one  is  conclusively  preaumcd  to  know 
and  contemplate  the  natural  and  probable 
result  of  hie  acta. 

Ibid.;  Pollock,  Torts,  p.  33;  Shearm.  ft 
Redf.  Neg.  )  65;  16  Am,  A  Eag.  Eno.  Law, 
p.  464. 

Where  the  right  to  recover  dependa  upon 
the  qiieation  whether  the  defeudant'a  nesU- 
gence  waa  the  proximate  cause  of  the  plain- 
tiff'a  injury,  that  is  to  be  submitted  to  the 
Jury,  under  proper  instructiona,  unices  it  '~ 
entirely  free  from  doubt. 

Shearm.  &  Redf.  N%.  |  GS;  a<it)«rly  y. 
8taU  lAnt  A  B.  R.  Co.  135  Pa.  60,  19  AU. 
1013. 

Loaded   firearms   are  r^arded   as   highly 


their  explosion,  even  if  they  have  apparent- 
ly uaed  aufficient  precaution. 

Diaon  V.  BaU,  5  Manle  t  S.  196;  Morgan 
T.  Cott,  22  Mo.  373,  6«  Am.  Dee.  623;  Iaw- 

Nora.— A»  to  QeallBeoee  In  In  trust  ln«  a  eun 
In  bands  of  child,  aee  Cbaddoek  v.  Plcmmer 
fMli'h.)  14  L.  R.  A.  870,  with  note  M  to  neR- 
llgmce  In  relpect  to  tuna  and  similar  OanBerona 


aon.  Rights,  Rem.  A  Pr.   |   1149;   Jaggard, 
Torts,  p.  362. 


other  ia  tJe  wrong  of  the  person  putting  it 
in  his  hands. 

Coolev,  Torts,  '584 ;  B'nford  t.  Jokn- 
ttoJi,  82'  Ind.  426,  42  Am.  Rep.  508;  Carter 
T.  Toime,  98  Masa.  667,  06  Am.  Dec.  682; 
Poland  V.  Barharl,  70  Iowa,  285,  30  N.  W. 
637 ;  Sbeanii.  &  Redf.  Neg.  {  6S6. 

No  appearance  for  appellee. 

HobaoD,  J.,  delivered  the  opinion  of  the 

Appellant  filed  this  suit  in  the  Lftrue  cir- 
cuit court.  A  general  demurrer  waa  aus- 
tained  to  the  petition,  and  the  action  was 
dismiaaed.  The  sufficiency  of  the  petition 
is  the  only  question  to  be  determined  on  the 
appeal.  The  allegaUons  of  the  petition  are 
as  follows:  The  plaintiff,  Geoi^  IL  Meers, 
is  the  father  of  Shelbum  Meers,  an  infant 
sixten  years  of  age,  residing  with  the  plain- 
tiff. The  defendant,  Alonzo  UcDowell,  is 
the  father  of  Ollie  McDowell,  an  infant 
years  of  age,  and  of  weak  and  un- 
developed mind  for  a  child  of  his  age.  and 
in  the  custody  and  control  of  hia  father. 
The  defendant  notwithstanding  his  son  Ollie 
was  at  any  time  incapable  of  making  prop- 
er use  of  dangerous  weapons,  negligently 
permitted  him  to  have  in  his  possession  a 
loaded  rifle,  and  while  in  poseeasirai  of  the 
rifle  he  shot  Shelbum  Meora,  plaiirtiff's  in- 
fant son,  inflicting  upon  him  injuries  which 
permanently  deprived  plaintiff  of  his  son's 
services,  of  the  value  of  CI, GOO,  and  caused 
expenditures  by  plaintiffs,  for  nursing,  medi- 
cine, and  medical  attention  for  his  son.  to 
the  amount  of  (500.  Defendant's  son  Ollla 
was  known  by  him  to  be  wholly  incompetent 
to  make  proper  use  of  a  deadly  weapon,  and 
was  negligently  permitted  by  him  to  have 
and  use  the  rifle;  and,  while  he  was  in  pos- 
session of  the  rifle,  defendant  recklessly 
(rave  to  Ms  said  son  OHie  Intoxicating 
liquor,  and  the  son  was  under  the  influence 
of  the  liquor  ait  the  time  of  the  shooting, 
which  was  the  result  of  the  defendant's  neg- 
ligence, aa  atated. 

In  Ditfon  v.  Bell,  1  BUrkie.  287,  the  decla- 
ration alleged  that  the  defendant  sent  a 
young  maidservant  for  a  loaded  ^n,  that 
he  knew  her  to  be  too  young  and  indiscreet 
to  be  intrusted  with  the  care  and  custody  of 
it,  and  that  she  caretpesly  and  improperly 
shot  the  plaintiff's  minor  son  with  the  gun, 
aevorely  wounding  him.  The  girl  was  be- 
tween 'thirteen  and  fourteen  years  of  age. 
The  defendant  sent  word  by  her  to  the  per- 
son having  the  gun  to  take  the  priming  out. 
This  was  done.  She  took  the  gun  and  pre- 
sented it  in  play  at  the  plaintiff's  son,  say- 
ing she  would  shoot  him,  and  drew  the  trig- 
ger. The  gun  went  off.  Lord  Ellenborough 
submitted  to  the  jury  the  question  wheth- 
er the  defendant  waa  guilty  of  negligence 
in  intrusting  the  gun  to  a  servant  of  such 
an  ape.  who,  under  all  the  drcurastances, 
was  likely  to  make  such  a  use  of  it  as  a 
person  of  proper  discretion  would  not  have 
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dotw,  vid  inotnictad  them  thai,  if  Ui«  gan 
ought  not  to  have  been  intrusted  to  such 
n  pernon,  they  should  find  for  the  pUiatiff. 
The  jury  returned  a  verdict  aminst  the  de- 
fendant nhich  wi«  suat&ined  by  the  court. 
In  Carter  v.  Tmme,  9S  Maas.  567,  96  Am. 
Dec.  682,  the  defcndaot  eold  ^npowder  tu 
a  minor  of  the  age  of  ^ght  yean,  whom  he 
knew  to  be  unHt  to  be  intrusted  witJi  it 
The  child  wb«  injured  bj  an  explosion  of  the 
powder.  The  defendant  was  held  liable. 
The  court  aaid;  "By  the  wdl-settled  rule 
of  the  common  law,  Si  person  who  negligently 
usee  a  dangerous  instrument  or  article,  or 
causes  or  authorizea  its  use  l^  another  per- 
BOD  in  such  a  manner  or  under  such  circum- 
stances that  be  has  reason  to  know  that  it 
is  likely  to  produce  injury,  ie  responsible 
for  the  natural  and  probliJ>le  consequences 
of  his  act  to  any  person  injured  who  is  not 
himself  in  fault.  Tho  liability  does  not  reat 
on  privity  of  contract  between  the  parties 
to  the  action,  but  on  the  duty  of  CFVery  man 
so  to  use  his  own  property  as  not  to  injure 
the  person  or  property  of  others."  In 
Bmford  V.  Johngton,  82  Ind.  426,  42Am.Rep. 
608,  the  defendant  sold  cartridges  for  use 
in  a  toy  pistol  to  two  boys,  one  aged  ten  and 
the  other  twelve  years,  and  instructed  them 
how  to  use  the  cartridges.  Aoother  uoy 
six  yean  old  subsequently  picked  up  the  toy 
pistol  containing  one  of  the  cartridges,  and 
shot  with  it  one  of  the  lioys  who  bought 
them.  The  dealer  waa  held  liable  for  the 
shooting  "t  t^e  child.  The  court  quoted 
with  approval  from  an  English  ease:  "The 
law  of  England,  in  its  care  for  human  life, 
requires  consuinmate  oautirai  in  the  person 
who  deals  with  d&ngerous  weapons."  It  ap- 
proved this  as  also  the  law  in  America,  and 
said:  "A  man  who  places  in  the  hands  of 
a  child  an  article  of  a  dangerous  character, 
and  ouB  likely  to  cause  injury  to  the  child 
itself  or  to  others,  ia  guilty  of  an  actionable 
wrong.  If  a  dealer  should  sell  to  a  child 
dynamite,  or  other  explosives  of  a  similar 
char«cter,  nobody  would  doubt  that  he  had 
committed  a  wrong  for  which  he  should  an- 
swer in  CASe  injury  resulted.  So,  if  a  drug- 
gist should  sell  to  a  child  a  deadly  drug 
likely  to  cause  harm  to  the  child  or  injury 
to  others,  he  would  cerlajnly  be  liable  to  an 
action."  These  cases  are  approved  by  the 
text  writers.  See  Cooley,  Torts,  694;  Bishop, 
Non-Conbmct  Law.  S  151 ;  3  Lawson, 
RighU,  Rem.  A  Pr.  {  1145.  They  rest  upon 
the  principle  that  in  the  use  of  fireartna, 
which  are  necessarily  dan^^erous,  all  persons 
are  bound  to  take  care  to  avoid  injury  to 
others  in  proportion  to  the  probability  of 
such  injury.  If  the  defendant's  child  was. 
from  a^  or  mental  weakness  or  the  use  of 
fntoxicanta.  incompetent  to  be  intrusted 
with  a  deadly  weapon,  and  the  defendant 
knew  the  danger,  or  should  have  known  it 
in  the  exercise  of  reasonable  care,  he  should 
not  have  permitted  him  to  use  the  loaded 
rifle.  See  nole,  Chaddock  v.  Piummer 
IMich.)   14  L.  R,  A.  675, 

It  will  be  observed  that  the  actinn  is  by 
the  father  for  the  injury  to  him  from  the 
Ims  of  the  sod's  services,  and  Uie  expenses 
6.1  L.  R.  A. 


incurred  by  turn  in  consequenee  of  tbe  son's 
injury.  In  several  caaea  tiiis  eourt  has  sua- 
tained  actions  of  this  obaracter.  Lovia- 
ville  <f  \.  R.  Co.  V.  WmU,  83  Ky.  67 ;  New- 
port Heiet  <£  U.  Valley  Jt.  Co.  ».  CorroU,  17 
Ky.  L.  Rep.  374,  31  S.  W.  132. 

Judgment  reverted  and  cause  remanded 
with  directions  to  overrule  the  demurrer  to 
the  petition,  and  for  further  proceeding* 
consistent  with  thia  (pinion. 


Jane  SMITH,  Appt., 
L.  M.  ATKINS  et  ai. 


1.  Tk*  riBTht  to  BwlsBte  k  Btrvnaa  doce 
unt  include  tbe  rlgbt  to  use  the  banks  Id  iM 
of  naTlgatlon.  and  to  fasten  booms  to  trees 
growing  thereon. 

a.  A  pant  sruit  at  tbe  rtskt  t«  attack 
boOBis  to  trees  on  the  bank  of  ■  stnun  Is 
not  valid  as  against  a  subseguent  xraatea  at 
the  llDd. 

(refamarr  2T,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lawrence  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  alleged  trespass  on 
plsintift's  real  estate.     Reverted. 
The  facts  are  stated  in  the  opinion. 
J/r.  Alexander  Iiadkej,  for  appellant-. 
A  navigable  stream  cannot  be  obstructed 
without  ue  eoaaeat  of  the  lawmaking  pow- 

Wharton,  Grim.  Iaw,  i  1473;  CiitcinnaU 
Cooperage  Co.  ».  Com.  11  Ky.  L.  Bep.  629. 

Whether  the  stream  was  navigable  or  nrai- 
navigable  the  right  to  uae  the  banka  of  the 
stream  and  the  timber  growing  thereon 
never  extended  to  a  right  of  one  individual 
to  take  possession  and  oontrot.  and  deprive 
the  owner  of  the  land  bordering  thereon,  or 
the  public,  of  the  free  use  thereof. 

The  right  of  use  by  floatage  of  a  stream 
does  not  authorize  the  ereotion  of  a  boom 
on    private    property, — the   banks    of    the 

I.ormiwi  V.  Benson,  8  Mich.  18,  77  Am. 
Dec.  435 ;  Bra/nd  Rapids  Booming  Go.  v.  Jar- 
vis,  30  Mich.  308. 

Such  an  injury  is  a  taking  of  private  prop- 
erty, and  cannot  be  done  without  compcnsa- 

Cooley,  Const  Lim.  680;  Mills,  Em.  Doin. 
il  Te-ei ;  Pumpelly  v.  Green  Bail  d  if.  Ca- 
nal Go.  13  Wall.  166.  20  L.  ed.  557, 

ilessTB.  Hafer  ft  Steirart,  for  appellees: 
Big  Blaine  creek  at  and  about  where  it 
Note. — For  earlier  autborltlea  la  this  series 
■>  to  right  to  use  slreaiD  for  BostlDg  generall]'. 
see  Cod aeet lent  River  Lumber  Ca.  v.  Olcett 
Falls  Co.  (N.  H.)  13  L,  R.  A.  826,  and  nelt; 
and  Carlson  v.  81.  Lonia  River  Dam,  A  Improv. 
Co.  (Minn.l  II  L.  R.  A.  871.  lOd  notfl. 

As  to  llabllll;  to  riparian  owner  for  InJurlH 
by  running  logs  In  stream,  see  Corne  t,  UIs^i^ 
slrpl  A  R.  River  Boom  CD.  (Hlon.)  41  L.  R.  A. 
484,  and  note. 
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empties  into  the  Big  Sandj  river,  and  tbat 
vicinity,  ia  «  locality  in  which  logging  anil 
lumbering  ii  ftn  impcrtaat  iDdustrji  and 
Big  illaine  creek  is  a  stream  which  is  capa- 
Ue  of  floating  logi,  and  is  therefore  subject 
to  a  public  easement  for  that  purpose. 

One  floating  log*  down  navigable  utreanu 
49  not  responsible  to  a  riparian  proprietor 
for  damage  caused  by  the  itranding  of  his 
logs,  if  he  uses  all  reasonable  elTorte  to  keep 
■them  in  the  streams. 

Carter  v.  TKuralon,  58  N.  H.  104,  42  Am. 
Rep.  584;  Weite  t.  Smith,  3  Or.  445,  8  Am. 
Rep.  631. 

ifea»r«.  Stawart  ft  Stewart  also  for  ap- 
pelleee. 

Bnmam,  J.,  delivered  the  opinion  of  the 

The  appellani  in  this  court  was  the  plain- 
-tifl'  in  the  court  below.  She  alle^  that 
-«he  was  the  owner  and  in  poeaession  of  a 
tract  of  land  situated  in  Lawrence  county, 
Kentucky,  bounding  on  Big  Blaine  credi, 
from  where  it  emptied  int«  the  Big  Sandy 
river,  up  the  ereek  for  a  distance  of  about 
1  mile;  Uiat  appellees  had  without  right  en- 
"tered  upon  her  land,  taken  possession  of  the 
lianlis.  and  erected  booms  across  the  creek, 
and  fastened  them  to  her  land,  and  had 
thereby  caused  large  quantities  of  water 
logs,  staves,  ties,  etc.,  to  accumulate  against 
iJie  booms,  and  upon  and  sgaiost  her  land, 
.and  washed  away  her  land,  trees,  bushes,  etc 
Rowing  upon  her  land  ui  the  banks  of  the 
qtreaiti.  and  wers  threatening  to  continue  to 
fasten  said  booms  and  other  booms  to  her 
land, — all  of  which,  she  complained,  was 
;gTeatly  to  her  injury  and  damage.  The  first 
para^rraph  of  d^endants'  answer  is  a  trav- 
•«Tse  of  the  affirmative  allegations  of  plain- 
i^iS's  petititHi.  In  the  second  paragraph 
-they  sa;  that  Big  Blaine  creek  is  a  naviga- 
"ble  stream  of  waier  for  the  purpose  of  mar- 
keting the  produce  of  the  forests  binding  up- 
-on  the  stream;  that  the  only  mode  of  roar- 
'fceting  the  product  of  said  forests  at  a  rea- 
«ODsUe  cost  is  to  float  it  out  on  the  bosom 
-of  the  creek  during  high  or  small  tides ;  and 
that  to  do  ID,  and  to  prevent  the  loes  of  the 
'1o^,  it  wa^  neceaaary  to  erect  booms  across 
said  creek  to  catch  and  hold  thpm  until  they 
"Could  be  rafted  into  the  Big  Sandy  river,  and 
"that  for  this  purpose,  and  for  no  other,  they 
used  the  banks  and  the  timber  along  the 
'^rcek,  in  a  careful  and  prudent  manner,  and 
no  longer  tlian  it  was  necessary  to  enable 
them  to  catch  and  hold  their  timber;  and 
^lenied  that  any  injury  resulted  to  appel- 
lant's land,  trern.  Imshes,  or  banks  by  lea- 
-son  of  any  wrongful  or  n^ligent  use  of  same 
'by  them ;  that  the  boom  at  Uie  mouth  of  the 
creek  was  the  means  of  catching  railroad; 
ties,  staves,  and  sawlogs  floating  down  the 
-creek;  and  that  its  banks  were  charged  with 
-this  easement  and  servitude  for  the  benedt 
•of  the  public.  In  the  third  paragraph  de- 
"fendants  allege  that  they  had  purdiased  the 
Tight  to  so  use  the  banks   from   plaintiff' 


reply  traversing  all  o 
ments  of  the  answer.  The  trial  before  a 
jury  resulted  in  a  verdict  and  judgment  fco' 
the  defendants.  Appellant  objected  to  the 
giving  of  the  second  and  third  instructions, 
which  were  based  upon  the  second  and  third 
paragraphs  of  the  answer,  which  objection 
WHS  overruled. 

The  principal  ^ueetiiMi  to  be  determined 
upon  this  appeal  >e  the  rights  of  persona  us- 
ing a  navigable  stream  for  the  purposes  of 
niivigation  to  use  the  banks,  and  trees  grow- 
ing thereon,  either  permanently  or  i«npo- 
rarily,  for  Uieir  own  use,  without  the  con- 
sent of  the  owner.  It  is  insisted  by  appel- 
lees that  the  right  to  use  the  stream  itself 
as  a  public  highway,  for  purposes  of  com- 
merce, necessarily  includes  therein  such  rea- 
nanahle  use  of  the  banks  as  is  necessary  to 
render  the  use  of  the  stream  itself  available. 
Tliis  doctrine  was  announced  in  the  case  c4 
Weise  V.  Smith,  3  Or.  445,  8  Am.  Rep.  621. 
Oitr  attention  has  not  been  called  to  a  casa 
wher 
this 

ed  by  the  courts  of  last  resort  in  other 
states,  and  it  seems  to  us  that  the  great 
weight  of  authority  is  in  conflict  wiih  ths 
conclusions  reached  by  the  Or^on  court  in 
the  ease  «upra,  and  is  to  the  effect  that  the 
absolute  rights  of  persons  in  the  use  of  a 
navigable  stream  for  ths  purnose  of  naviga- 
tion extend  alone  to  the  bed  of  the  stream, 
and  not  to  the  appropriation  of  the  soil, 
trees,  and  vegetation  on  its  banks,  either  per- 
manently or  temporarily,  to  t^eir  own  us«i 
and   such  an  appropriation   fs  a  taking  of 

Rrivate  property,  within  the  meaning  of  the 
tw,  and  cannot  be  done,  either  by  Uie  pub- 
lic or  an  individual,  without  compensation 
to  the  owner.  See  Cooley,  Const.  Lim.  680; 
Ensminger  v.  People,  47  111.  3B4;  Carlson 
V.  Ht.  Lotiit  River  Dam  it  Improu.  Co.  78 
Minn.  128,  41  L.  R.  A.  371,  76  N.  W.  1044( 
Coyne  v.  Mi»siaHppi  d  R.  River  Boom  Co. 
72  Minn.  633,  41  L.  R.  A.  494,  75  N.  W.  748, 
In  our  opinion,  the  second  and  third  nar- 
agraphs-of  the  answer  do  not  state  sufficient 
facts   to   support   a  defense,   and   the   trial 


the  instructions  based  upon  the  averraenta 


the  reasons  indicated,  the  judgment  it 
rmeraed,  and  the  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


M.  M.  TSAOAR,  Appt., 
«ty  of  FLEMINGSBURQ 


NoTB.—As  to  [[ability  o(  municipal  corpora- 
tion for  defect!  In  streets.  »e  the  followlDi 
cases  In  ibli  aeries  :  Lincoln  t.  Boston  (Mnsa) 
3  L.  v..  A.  2S7,  and  iio(<.'  Dundas  v.  Laaslns 


Kbntdcct  Coukt  or  Aj^baia 


F»a, 


mimlclpslltj  likble  for  iDjurlea  to  a  pedMtrlan 
from  ■  tail  uauKd  bj  tbe  >tep,  If  tbe  plan 
mdopted  li  not  pilpablj  unufe.  and  from  the 
nature  of  Ibe  grade  tbe  man  I  cl  pal  authorl- 
tiea  Ceum  the  atep  necesurj  uid  proper. 

(VebruarT  1,  ISOl.) 

APPEIAL  bj  plainUR  from  a  judgment  of 
the  Circuit  Court  for  Fleming  County 
in  favor  of  Jefendant  in  an  action  brought 
to  recover  damages  for  personal  iDJuriea  al- 
leged to  have  resulted  from  a  defective  i.ide-, 
walk  which  defendant  was  alleged  to  have 
ueeligentlj  conatruct^d.     Afflrmed, 

I'be  facts  are  stated  in  the  opinion. 

Uesart.  J.  F.  MaCu-tmay,  Tbomaa  X^ 
OlTcn,  and  O.  A.  Caaaldj,  for  appellant: 

Cities  must  use  reaeonabte  care  to  keep 
their  streets  in  safe  condition  for  traveling 
in  ordinary  modea,  by  day  and  night,  and  for 
the  negligent  failure  so  to  do  tbey  are  liable 
to  one  who,  while  so  traveling  and  exercising 
reasonable  care,  is  injured  by  reason  of  their 
negligence. 

24  Am.  &  Eng.  Ene.  Law,  p.  SO. 

The  city  or  town  is  liable  for  injuries 
cauned  by  defects  in  ita  sidewalk. 

Whittaker's  Smith,  Neg.  p.  306;  Baire  v. 
Kanmt,  79  Mo.  438;  TodJ  v.  Troy,  61  N.  Y. 
600;  Chioago  v.  Bixby,  Si  111.  B2,  26  Am. 
Rep.  429;  Blykl  v.  Watervilie.  57  Minn.  115, 
68  N.  W.  817;  Newport  v.  Uiller.  93  Ky.  24, 
18  S.  W.  835 ;  Beach,  Contrib.  Neg.  p.  66. 

The  law  requires  the  city  to  fiimiah  unob- 
strUL'led  sidewalk!,  and  it  requires  of  the  in- 
dividual passing  over  the  eame  the  exercise 
of  due  care  and  caution. 

Altoona  v.  Lota,  114  Pa.  238,  60  Am.  Rep. 
347,  7  Atl.  240. 

li>e  question  of  contributory  negligence  is 
for  the  jury. 

Uaus  V.  UpringfieUt.  101  Mo.  613,  14  5.  W. 
«30;  Mathetct  v.  Cedar  ttapidt,  BO  Iowa, 
499,  45  N.  W.  804 ;  Baltimore  &  0.  R.  Co.  v. 
fane,  69  Md.  11,  13  Atl.  387  j  note  to  fforru 
V.  Ctinton  Twp.  (Mich.)  8  Am.  St.  Rep.84B; 
Thoresen  v.  La  Croue  City  B.  Co.  87  Wis. 
6S7,  58  N.  W.  1061 ;  Newport  v.  Miller,  93 
Ky.  25,  18  S.  W.  835. 

The  court  was  in  error  in  granting  the 
nonsuit. 

Wright  v.  Uuloaney,  78  Wis.  80,  B  L.  R. 
A.  807,  4S  N.  W.  104.-> ;  Bemhard  v.  Reante- 
laer  d  S.  R.  Co.  1  Abb.  App.  Dec.  131;  Rui- 
tett  V.  *fonroe  Twp.  118  N.  C,  720,  21  S.  E. 
650;  Kell;,  v.  BtcKkftone,  147  Mass.  448,  18 
N.  E,  217;  Haj/t  v.  Oainesville  Street  R.  Co. 
70  Tex.  602.  8  S.  W.  4SI ;  Lanoaater  v.  Kia- 
tinger,  11  W.  N.  C.  151. 

Most*.  O.  B.  Brisbt  and  W.  G.  Dear- 
lag,  for  appellee; 

PJaintifT  knew  of  the  existence  and  loca- 
tion of  the  step.  The  step  was  on  the  seme 
grade  with  the  street,  and  he  could  easily 
have  gone  around  it  if  it  was  dangerous,  or 
if  be  considered  it  dangerous,  and  in  not  do- 


ing so  he  waa  guilty  of  contributory  n^li* 
gence  and  caimot  recover. 

Bendersoti  v.  Burhe,  19  Ky.  L.  Rep.  1781, 
44  S.  W.  422;  Ohieago  v.  Bixby,  84  111.  82, 
25  Am.  Rep.  429;  Dubai*  v.  Kingston,  I0£: 
N.  Y.  219,  55  Am.  Rep.  804,  6  N.  E.  273; 
Ur^hart  v.  Ogdenaburg,  Bl  N.  ¥.  67,  43- 
Am.  Rep.  eoS;  Ouincu  v.  Barker,  81  111.  300, 
25  Am.  Rep.  278 ;  2  Bill.  Mun.  Corp.  3d  ed. 
fl  1006,  1007. 

Municipal  corporations  are  only  bound  to- 
see  that  their  sidewalks  are  reasonably  «af*- 
for  persons  exercising  ordinaij  care  snit 
prudence. 

-   •    ■  Kingston,   102  N.   Y.   21»,   5»- 


Am.  J 


'8 ;  Ckioago  * 


Rep.  665;  Burn*  v.  Bradford,  137  Pft.  361^ 
11  L.  R.  A.  726,  20  Atl.  907;  Iferrill  v. 
North  Yarmouth,  78  He.  2O0,  57  Am.  R^. 
794,  S  Atl.  675. 

O'Roar,  J.,  delivered  the  opinion  of  the- 

Appellant  was  injured  while  traveling' 
alon;;  the  streets  of  the  city  of  Flemings- 
burg,  January,  I80B.  He  felt,  breaking  a. 
thumb,  making  its  amputation  necessary. 
Tbe  fall  was  caused,  he  altegee,  by  his- 
stumbling  on  a  step  made  in  the  pavement 
of  the  street  he  was  walking.  This  step  was. 
4  or  6  inches  high.  He  sues  the  city,  alleg- 
ing that  the  step  was  not  necessary,  ant 
was  in  itself  dangerous  to  those  passing- 
over  it.  On  the  trial  it  developed  as  aa  un- 
disputed fact  that  there  was  a  slight  grade- 
'~  the  street  for  some  distance  ^fore  the- 


First,  to  level  the  grade  t 
and,  second,  thereby  to  serve  as  a  watershed, 
throwing  the  surface  water  of  the  streei, 
from  the  pavement.  There  was  nothing  tcp 
show  that  the  ntep  was  out  of  repair,  or  un- 
skilfully constructed.  Some  of  appellanffr 
witneoses  testified  that,  in  thrir  opinim,  the- 
step  was  dangerous;  others,  that  it  was  not. 
Rut  this  was  not  because  of  any  special 
manner  of  construction.  It  seems  that 
some  of  the  witnesses  thought  any  step  was 
necessarily  dangerous  to  pedestrians  at 
night.  And  this  is  doubtlees  true  to  some 
exitent.  The  circuit  court  having  ot  the- 
close  of  plaintiff's  evidence,  given  a  peremp- 
tory instruction  in  favor  of  the  city,  we  are- 
broupfht  to  consider  whether  the  building  a 
sidewalk  with  a  step,  which,  Irom  the  ns~ 
ture  of  tbe  grade,  the  city  government 
deemed  necessary  and  proper,is  of  itself  such' 
negligence  as  will  warrant  a  recovery  by  one 
injured  in  a  fall  caused  by  tbe  step.  The 
city,  when  it  assumes  to  construct  side- 
walks, engages  to  do  so  in  a  reasonably  !Afe- 
manner,    affording    pedestrians    reasonably- 


,-  Hol- 


)  6  L.  R.  A.  695.  and 

(Mich.)    10  L.   R.  A,  734. 

Rutland    (Vt.)    B   L.   R.   A. 

"  (Pa.)  11  L.  a.  A.  726; 


Chlldrej  V.  Unntlngtim  (W.  Va.)  11  L.  R.  A. 
SIS  ;  Glbwin  ».  HuntlartOD  (W.  Va.)  22  L.  R.  A. 
SSI;  and  nnter  Roberta  v.  Detroit  (MIrb.r  2T 
L.  R,  A.  BT2  :  Sellecli  T.  JanesvDIe  (Wis.)  4T  l._ 
R.  A.  691 ;  and  Kansas  t.  Orr  (Ban.)  50  L  R. 
A.  788. 
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■aia  eonditioiu  of  trtiTel;  thef  tit  the  time 
UBinz  due  cbuti<»i.  The  rule  is  furlj  stated 
ia  mi.  Mun.  Corp.  |  1019,  u  foUows:  "A 
municipal  corporation  ia  not  an  insurer 
againat  BccidentB  upon  the  HtrsotB  and  side- 
walks. Nor  is  rtveiy  defect  therein,  though 
it  may  cause  the  injurr  lued  for  actionable. 
It  ia  eutBcient,  we  tninlE,  if  the  strecta 
Iges  there- 
idition  for 


down  the  further  rule  that  this  implied  lii 
bility  of  the  oorporation  ia  only  on  the 
ground  of  DCgligeDce.  "The  liability  is  not 
that  of  a  guarantor  of  the  safety  of  the 
traveler.  The  corporate  authoritie*  are 
only  bound  to  use  reaaonable  akill  and  dili- 
gence in  mnking  the  streets  and  sidewalks 
safe  and  convenient  for  travel.  It  is  under 
no  obligation  to  provide  for  everything  that 
may  happen  upon  them,  but  only  for  such 
things  as  ordinarily  exist,  or  such  as  may  be 
reasonably  expected  to  occur."  Section 
1016.  It  is  argued  for  the  city  in  this  case 
tbat  the  plan  of  atreet  improvements  ia  one 
within  the  discretion  of  the  council,  and  not 
to  be  interfered  with  by  the  courts.  Some 
authority  is  cited  from  other  itatee  support' 
ing  this  contentitm.  But  we  rather  incline 
to  the  view  that,  while  the  city  governing 
body  may  exercise  its  discretion  in  the  selec- 
tion of  a  plan  of  street  improvement,  if  the 
plan  adapted  is  one  palpably  unsafe  to  trav- 
elers, the  city  would  be  liable.  But  when 
the  plan  is  one  that  many  prudent  meu 
might  approve;  or  where  it  would  be  so 
doubtful  upon  the  facta  whether  the  street 
aa  planned  or  ordered  by  the  city  governing 
board  was  dangcproue  or  unsafe  or  not, — 
tbat  ditTerent  minds  might  entertain  differ- 
ent opinions  with  respect  thereto, — the  ben- 
efit of  the  doubt  should  be  given  the  city, 
and  it  should  not  be  held  liable.  To  this 
effect  we  And  Oovld  v.  Topeka,  32  Kan.  4S5. 
49  Am.  Rep.  49B,  4  Pac.  S22 ;  Modi- 
ton  V.  Rota,  3  Ind.  236,  54  Am.  Dec. 
481;  NeiD  York  v.  Bailey,  2  Denio, 
433.  Nor  is  the  city  bound  to  main- 
tain an  eveo  or  perfect  grade  of  its 
streets  and  pavements.  Oo*port  v.  Evans, 
lis  Ind.  133,  13  N.  E.  26S.  We  are  cited 
the  case  of  Blykl  v.  Walerville,  67  Minn. 
110,  58  N.  W.  S17,  in  support  of  appollant's 
elaim.  In  that  case  the  municipality  had 
adopted   a   plan   for   constructing   a   planlc 


walk,  requiring  a  drop  or  step  7  or  S  inches 
high.  The  ap^Iant  waa  injured  by  stumbl- 
ing over  this  step  in  the  night-time.  The 
court  found  that  the  step  was  unnecessary, 
and  there  was  no  reason  for  having  it.  This 
decision  seems  to  be  contrary  to  those  of 
New  York,  Pennsylvania,  Michigan,  Indiana, 
and  Kansas;  and,  furthermore,  in  that  case 
Judge  Canty  diaaented,  saying:  "Unless  it 
appears  that  the  alleged  defect  ia  of  minis- 
terial origin,  it  must  appear  that  there  is- 
such  gross  mistake  in  the  adaption  of  the 
plan  as  would  imply  a  failure  to  exerdae  the 
le^slative  judgment.  If  two  reasonable 
minds  might  have  adopted  different  plans, 
the  lupalative  judgment  cannot  be  Im- 
peached for  having  adopted  either  one  of 
these  plans."  In  Dubois  v.  Eingaton,  102- 
N.  Y.  219,  35  Am.  Rep.  804,  6  N.  E.  273,  the- 
plaintiff  waa  injured  by  stumbling  and  fall- 
mg  over  a  Bt«pping  atone  placed  in  one  of 
the  defendant's  sidewalks.  In  denying  hi» 
right  of  recovery,  the  court  used  this  lan- 
guage :  "It  would  be  extending  the  rule  of 
the  liability  of  municipal  corporations  far 
greater  than  haji  yet  been  done  in  any  de- 
cided caae,  to  hold  that  they  are  liable  for 
assenting  to  the  placing  of  stepping  stones 
on  the  edge  of  sidewalks  in  front  of  hotels, 
stores,  public  buildings,  and  private  resi- 
dences. The  courta  have  gone  quite  far  in 
holding  such  corporations  to  a  very  strict  re- 
sponsibility in  reference  to  accidents  caused 
by  a  failure  of  their  officers  to  keep  the 
streets  and  sidewalks  in  a  proper  and  safe 
condition,  but  it  would  be  adding  to  the  cor- 
porate liability  beyond  reasonable  limits  to- 
bold  that  stepping  stones,  which  are  almost 
a  neceaaity  in  providing  for  the  interests, 
comfort,  and  convenience  of  the  public  in 
the  maintenance  of  walks,  avenues,  and 
streets,  constitute  a  nuisance  or  obstruction, 
and  that  corporations  are  liable  for  dam- 
ages by  reason  of  accidents  caused  thereby.'' 
It  may  frequently  be,  and  wc  know  it  i^ 
sometimes,  necessary  to  break  the  angle  of 
sidewalk  grades  by  steps.  The  determina- 
tim  of  the  necessity  and  the  plan  should  be- 
left  to  the  discretion  of  the  governing  or 
legislative  body  of  the  city,  subject  to  con- 
trol in  cases  of  such  manifest  error  or  mis* 
take  as  would  indicate  a  failure  to  consider 
or  a  purpose  to  misconstruct  the  work. 

The  ruling  of  the  lower  court  in  giving  the 
peremptory  instruction  being  in  accord  with 
these  views,  the  judgment  is  alfirmed. 


COI/>RADO 
Arthur  BREWSTER,  Appt, 
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1.     A  loeatloa  •!  a  mlalns  elalai  woU 


because  of  the  aljsenee  of  a  Talld  iIIb- 
coi-erf-  of  KBln«ral  ma^  be  mide  good  b^ 
a  subsequent  vaild  dlseoverr  vlrbln  lu  lim- 
its before  the  rlRhta  of  third  persaDB  have  aC- 
tacbed.  but  after  tbe  flIlDg  or  tbe  locallon  cer- 
tlflcate  and  all  acts  of  location  bave  been  per- 
formed. 


Nom. — Kiffhtt  under  tunnel-ifts 

I.  BPtUitoty  autliorliy  for  tunn«l->fts  loca- 
tion: 
II.  PrtctStnoe  an  btiuteen  funnel  locator  ami  j 
lartace  looator. 
S3L.R.  A. 


III.  Extent  of  tunnel  looatar'i  right  to  vein* 

diicoverei  In  tunnel. 

IV.  J/ecKiaitu   of    folIovHna    up    dltcoFery    in 

tunnel  by  loeatlan  on  rurfaot. 
V.  Rii)M  and  duty  of  funnel  locator  to  "a^ 
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Colorado  Sdpbew  Cocbt. 


Dec. 


3.  A  ■nrlHicloeatioa  ot  a  miaiBselaliB 
aisr  be  baaed  on  aa  aBdersronad  dlB- 
co^pFjr  of  Bilaeral  through  A  tuDnel  not 
rinlmcd  under  (be  Innnel-alte  act  ot  Cohetcss, 
an  a  Tcln.  Cbe  Bi»ex  ot  whlcb  <■  calcalaced 
frain  iCi  dip,  bul  which  hai  never  been  opened 
on  the  aarface  or  abovQ  br  actuU  norklng  to 
bare  ita  apex  within  tbo  llmlo  of  the  claim 
■1  atakad. 

(December  IT,  1900.) 


tj    in    fftvor    •>(   defendants   in   on   i 
brought   li>   eetaUish    righU    in    a    mining 
claim.     A  tinned. 

SUtement  by  Campball.  Ch.  J.: 
The  action  concertiH  a  strip  of  ground  in 
••onflict  between  the  BootjocK  and  Coaton- 


tion  lode-mining  claims,  aituaite  in  San  llig- 
uel  county.  The  Bootjat^  ia  the  earlier  lo- 
cation in  point  of  time.  What  its  ownen 
(defendants)  a.n^ied  in  the  land  <^oe  for 
a  patent,  plaintiff,  tile  owner  of  the  Conten- 
tiOQ  lode,  filed  his  adveree  therein,  and 
brought  this  action  in  ita  auppcvt.  T^a 
facte  material  to  the  present  controTeraj 
may  thus  be  8ta^«d;  lie  location  of  the 
Contention  lode  wa«  made  on  Ua^  1,  169B. 
No  queation  ia  raised  aa  to  ite  Taiiditj,  pro- 
vided it  was  unappropriated  public  domain 
at  the  time  ctf  plaintiff'a  entrj.  The  loca- 
tion of  the  Bootjack  lode  ia  Maimed  as  ot 
ths  Qth  day  of  Norember,  I89T,  and  also 
Januai7  28,  1898.  The  flrat  discorery  of 
mineral  was  upon  patented  ground,  and  not 
within  the  boundaries  of  the  Bootjack  claim, 
aa  staked.  It  was  therefore  Toid.  On  the 
2Sth  of  JanuaJ7,  1398,  a  valid  discorery  of 


Dem"    lurfaoe    loratfoiu;    neond 
"fiae  of  tutumL" 
VI.  BapeKMIuret  on  tunnel. 
VII.  Looation  ana  iwllce  of  tunnel  clnfin. 

Till,  r 


f,  atatutory  MtlMrtty  for  tunnel-atla  locollone. 

The  anthorIt7  for  tnnnel-slte  locatlone  la 
XlTCB,  and  the  rlrhta  thereunder  defined,  br  i  4 
ft  the  act  of  Mar  10,  IST^!,  embodied  In  i  2323. 
U.  S.  BeT.  Btat.,  which  reads  aa  follows; 
"Where  a  tnnnel  Is  nin  for  Che  derelopment  at 
a  Tain  or  tode.  or  for  the  dlacovery  of  mlnea, 
the  Dwaers  of  tuch  tnnnel  shall  bare  the  right 
«t  poBseaalon  at  all  veins  or  lodea,  wkhln  three 
thousand  feet  from  the  face  of  auch  tunnel  on 
the  line  thereof,  Dot  prevlonsir  known  to  exist, 
discovered  In  such  tunnel,  to  tbe  aanie  eitnit  as 
l(  discovered  from  the  aurface;  and  locations 
«n  the  line  ot  such  tunnel  of  veloa  or  lodea  not 
appearing  on  Che  surface,  made  bj  other  parties 
afler  the  commencement  of  tbe  tunnel,  and 
while  the  same  la  being  prosecuted  with  reason- 
sble  diligence,  shall  be  Invalid:  but  failure  to 
prosecute  the  work  on  the  tunnel  tor  all  moatha 
shall  be  considered  as  an  abandonment  of  tbe 
right  to  all  undiscovered  velna  on  the  Una  of 


.   PreeedencE 


iinnel  loosfor  OHd 


Whatever  doubts  mar  have  eilated  prevloualr 
■)  to  tbe  Buperlorltj  of  the  tunnel  clalmant'a 
right  to  follow  s  vein  or  lode  dlecovered  In  his 
tunnel,  to  the  full  dlstsnce  allowed  by  laT,  as 
■gslnat  the  conflicting  rlgbta  of  aurface  loca- 
tions on  sach  vein  or  lode,  made  In  the  Interval 
Iwtween  the  [unnel-slte  location  and  tbe  dlacov- 
rrj  of  the  vein  or  lode  In  the  tunnel,  hsve  been 
dissipated  br  tbe  decision  of  the  DnlCed  Statea 
Supreme  Court  In  ICnCerprlae  Min.  Co.  v.  Rico- 
Aspea  Consol.  Hin.  Co.  18?  V.  3.  108,  42  L.  ed. 
«6.  IT  Sup.  Ct.  Hep.  762.  Afflrmlng  13  C.  C.  A. 
390,  32  U.  8.  App.  T9.  66  Fed.  200  (which  re- 
vr^rsed  5S  Fed.  321,  on  anolbcr  point),  that  tbe 
right  to  a  vein  discovered  In  a  tnnnel  dates,  by 
relation,  back  to  tbe  time  of  the  location  of  tbe 
tunnel  alte.  and  takes  precedence  of  the  conflict- 
ing rights  of  one  who  locates  a  surface  clslm 


n  the  VI 


,    ot   < 


D  the  ' 


I    the 


prior  decision  of  the  land  depsrti 
aloner  Dnimmond's  letter  to  Cbsttee,  Copp,  D.  S. 
MIn  Dec.  144)  that  the  tunn^  locator  can- 
not cat  oT  the  rights  of  other  parties  on  a  lode 
discovered  and  claimed  outside  the  line  ot  tfaa 
£3  L.  R.  A. 


tunnel,  1.  «.,  the  width  ot  the  tunnel  location,  be- 
fore the  discovery  In  the  tnnnel.  And  It  Com- 
ing Tunnel  Co.  v.  Fell,  i-  Colo.  BOT,  can  bs  con- 
strued ss  authority  for  tbe  poaltloa  Mken  by  tbe 
land  department  In  the  decision  last  referred 
to  (though  that  Is  doubtful :  ae«  imfra.  T.|.  it 
mnst  be  regarded  sa  overruled  br  tbe  decision 
In  the  Bntcrprlse  Case. 

Bnt  tbe  locator  of  s  tunnel  rite  scqalrea  no 
rifbt  of  possession  of  blind  veins  enl  by  tbe  tun- 
nel undemeath  surface  locations  msde  prior 
to  the  commencement  of  the  tunnel.  Cslhonn 
Gold  MIn.  Co.  V.  A]u  Gold  MIn.  Co.  1B2  II.  B. 
400.  4E  L.  ed.  1200,  21  Sup.  Ct.  Rep.  886.  Af- 
firming ■2^  Colo.  1.  no  L,  B  A.  200.  59  Pat  801. 

Stratlon  v.  Gold  Sovereign  Uin.  It  Tunnel  Co. 
1  Denver  Legal  Adv.  3S0,  and  Portland  Gold 
MIn.  Co.  V.  Uinta  Tunnel  Mtn.  Ii  Transp.  Co.  1 
Denver  Legal  Adv.  404,  both  decided  by  tbe 
United  States  circuit  court  of  tbe  dlBtrl>:t  of 
Colorado,  are  to  tbe  ssme  effect  sa  tbe  preced- 
ing esse.  In  these  two  cases  Injuactiona  were 
granted  to  restrain  the  driving  ot  tunoela  be- 
neath surface  locations  that  antedated  the  tna- 
nel-alte  locationa.  Tbe  Injunctlona  were  granted 
upon  the  ground  that  the  nmuel  owners  were 
claiming  the  right  to  take  any  blind  velna  they 
might  end  beneath  the  aurface  locations :  and 
the  court  refrained  from  expressing  say  opInloD 
on  Che  question  aa  to  a  right  ot  way  through  s 
senior  surface  location  for  the  canvenleat  work- 
ing of  other  property  of  a  tunnel  owner,  or  for 
making  dlscove^ea  beyond  the  senior  locationa. 
It  Is  decided  In  Calhoun  Gold  Uln.  Co.  v.  AJax 
Cold  MIn.  Co.  27  Colo.  1,  60  L.  R.  A.  200,  69 
Pnc.  eOT,  and  Cone  v.  Roxanua  Gold  MIn.  k  Tun- 
neling Co.  2  Denver  Legal  Adv.  350,  however, 
that  there  Is  no  auch  right  of  way  for  such  pur- 
pone  tb rough  a  snrfice  location  antedating  the 
tunnel-site  locsCJoQ.  In  the  Intter  case  It  was 
held  that  the  Colorado  statute  of  1887.  declaim 
Ing  Chat  tunnel  owners  shall  have  the  right  to 
drli-e  and  continue  tbe  same  throogb  and  acrosa 
any  located  or  patented  claim  In  front  ot  the 
moiitb  of  the  tunnel,  la  in  conflict  with  ||  14 
and  IS,  art.  2.  of  the  Constitution,  declaring 
that  private  property  shall  not  be  taken  for  pri- 
vate use.  and  that  IC  sbsll  not  be  tsken  wltbonl 
juat  comp«iaatlon  to  Che  owner.  In  view  of  tbe 
fact  that  no  provision  Is  made  In  tbe  act  tor 
ascertaining  the  need  of  the  tunnel  owner  tor 
such  a  right  of  way  or  for  compensating  Che 
damages  to  the  sorfsce  locstlon.  II  wsn  nrged 
In  thla  case  Chat  Che  surface  location,  though 
prior  to  that  act.  was  subservient  to  all  local 
legltlatloD  regnlsttng  the  use  of  claims,  by  vir- 
tue of  I  23S8,  U.  B.  Rev.  Stat.,  providing  that,  as 
a  condition  of  ssle.  In  the  absence  of  nereaaary 
regulation  by  Congress,  the  local  leslalatars  at 
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nunerat  wu  made  wiUiia  these  boundaries, 
4Uid  an  amended  location  certificate  filed. 
Both  these  disocrvertes  of  mineral  were  at 
-«  point  about  250  feet  below  the  gurface,  and 
upon  the  same  vein,  and  were  made  in  driv- 
ing a  tunnel;  the  latter  discovery  being  at 
■*  point  OH  th»  vein  uncovered  by  running 
the  tumal  further  into  the  mountAin.  It 
was  not  a  statutory  tunnel, — that  is,  not  lo- 
cated under  the  tunnel  site  act  of  Congresa, 
— but  wae  driven  by  the  owners  of  the  Boot- 

{'ack  lode  through  patented  property,  not  be- 
onging  to  defendants,  and  into  the  territory 
in  dispute,  under  an  arrangement  made  be- 
tween the  patentee  and  the  tunnel  owners. 
Tbe  vein  in  the  tunnel  diM>ed  about  three 
degrees  from  the  vertical.  A  calculatJtHi 
woa  made,  based  upon  the  dip  of  the  vein  as 
thus  disclosed,  and  at  a  point  on  the  surface 
'Where,   according   to   such   calculation,   the 


vein  should  come  to  the  Burtai«e^  a  diaoorery 
notice  was  potted,  containing  the  statement 
required  by  statute,  and  also  a  recital  that 
a  like  notice,  which  is  admitted,  waa  at  the 
place  of  discovery  (deacribing  it),  and  infor- 
mation was  given  how  to  reach  it  through 
the  tunnel.  Starting  with  this  discovery 
stake  on  the  surface  as  the  initial  point,  the 
boundaries  of  the  claim  were  designated,  and 
the  staJces  set,  as  the  statute  prescribes.  Nn 
tracing  of  the  vein  upwards  was  done,  and 
no  surface  work  performed,  by  the  locators 
of  the  Bootjadc  claim.  The  vein  found  in 
tbe  tunnel  was  not  by  actual  exploitalion 
shown  to  apex  within  the  limits  of  the  claim, 
but  only  as  might  inferentially  appear  from 
the  calculation  to  which  reference  has  been 
made.  When  the  plaintiff  appeared  upon 
the  ground  and  made  his  attempted  location 
of   Uie   Conteution   lode,   tbe   posted   notice 


anr   Kate  or   CerrKary   maj   provide  rules   for 

and  otber  ofceBsaij  thlngH  lo  tbelr  comptete 
development.  Tbe  ci>urt  said,  however,  that 
ttie  section  referred  only  to  such  rules  and  rego- 
1  at  I  ens  as  mar  tie  made  before  tbe  gaTerament 
lias  conveyed  Its  title. 

In  Creede  i  C.  Creek  MId.  &  Ulll.  Co.  v.  CLnta 
Tnnnel  Mln.  A  Tnnsp.  Co.  1  Denver  Legal  Adv, 
404.  It  was  held  that  wbere  tbe  tunnel  bad  at- 
resdj  t>eeu  driven  tbrougb  a  prior  claim,  and 
notblng  ot  value  bad  been  taken  tberefrom,  tbe 
remedy  la  by  an  action  of  ejectment  at  law,  and 
not  br  an  injunction  la  equity. 

ill.  i 


Section  Z323,  V.  B.  Rev.  Stat.,  declares  the 
right  of  the  tDcnel  locator  to  a  vein  discovered 

discovert  from  tbe  surface,"  Tbe  United 
States  Supreme  Court  decided.  In  Enterprise 
Uln.  Co.  V.  Klco-Aspec  Cnnsol.  Uln.  Co.  IGT  D, 
S.  IDS,  42  L.  ed.  96,  IT  Sup,  Ct.  Hep.  762,  Af- 
rlnrinx  J3  C,  C.  A,  300,  32  U.  8.  App.  76,  66  Fed. 
200  (whlcb  reversed  S3  Fed.  321),  that  tbe  ef- 
fect of  sucb  provision  was  to  give  a  tunnel 
owner  discovering  ■  vein  In  tbe  tunnel  a  right 
to  appropriate  1,C00  feet  (tbe  length  of  a  claim 
tiaaed  on  a  surface  discovery)  In  length  on  either 
Hide  of  the  tunnel,  or  In  sucb  proportion  thereof 
«n  either  side  as  he  may  desire.  Tbe  surface 
locator  contended  In  this  case  that  tbe  tunnel 
owner,  not  having  epeclfled  at  tbe  time  of  tbe 
original  tunnel  locstlon.  the  particular  l.SOO 
feet  of  the  vein  that  be  desired  to  claim,  tbe  line 
of  tbe  tunnel  was  to  be  taken  as  dividing  tbe 
extent  of  the  claim  to  tbe  vein,  so  that  he  woald 
be  entitled  to  only  T50  feet  on  either  side  of  tbe 
tonnel.  The  Supreme  Court,  however,  rejected 
tbia  contrntlon,  saying :  "Tbe  discovery  In  the 
tunnel  Is  like  a  discovery  on  the  surface.  Until 
one  la  made  there  Is  no  right  to  locate  a  claim 
Id  respect  to  the  vein,  and  tbe  time  to  determine 
where  and  bow  it  shall  he  located  arises  only 
upon  the  discovery — whether  sucb  discovery  be 
nade  on  tbe  surface  or  in  tbe  tunnel." 

Tbe  land  department  bad  already  decided 
<Copp.  II.  B.  Mln.  Landa  60,  Commis- 
sioner nrummond's  letter  to  Cbafree.  Copp.  V. 
S.  Mln,  Dee,  14*)  that  tbe  1,500  feet  might 
be  taken  all  on  one  side  of  the  point  of  discov- 
ery, or  Intersection  of  the  lode  and  tbe  tunnel, 
«r  partly  on  one  side  and  partly  on  the  other. 

The  decision  In  the  enterprise  Case  does  not 
settle  tbe  question  whether  the  tunnel  own. 
«r's  right  may  he  limited  to  a  less  length  then 
l.noo  feet  along  the  lode  by  a  local  statute 
SSL-R-A. 


passed  slter  tbe  act  of  Congress  of  1872.  The 
Supreme  Court  did  hold  that  tbe  Hghts  of  the 
tunnel  locator  In  that  case  were  not  measured 
by  tbe  act  passed  by  tbe  territorial  legislature 
of  Colorado  In  1S61,  limiting  lbs  right  of  the 
tuunti  owner  on  tbe  discovered  vein  to  2G0  feet 
each  way  from  the  tunnel:  but  this  was  upon 
tbe  ground  that  If  that  section  had  not  In  terms 
been  repealed  by  the  legislature  of  Colorado  It 
bad  been  superseded  by  tbe  legislation  of  Con- 
gress as  found  In  the  Revised  Statutes. 

Judge  Usilett  held  In  Rlco-Aspen  Consol.  HIn. 
Co.  V.  Enterprise  Mln.  Co,  03  Fed.  321.  that  the 
length  of  a  claim  founded  on  a  discovery  In  a 
tunnel  notice  must  be  determined  by  the  local 
regulations  on  tbe  subject,  and  it  there  were  no 
such  regulation  nothing  would  pass  but  the  line 
of  tbe  tunnel  Itself ;  but  this  decision,  at  least 
BO  far  as  It  denies  any  rights  on  tbe  lode  out. 
aide  the  line  of  tlie  tunnel  In  the  absence  of  local 
regulations,  was  reversed  by  the  Dnited  States 
Sup'eme  Court,  as  has  already  been  shown. 

The  Colorado  supreme  court.  In  Ellet  *,  Camp- 
bell. 18  Colo.  510,  33  Pac,  621.  beld  that  while 
the  acts  of  Congress  leave  tbe  width  of  mining 
claims  upon  tbe  surface  subject  to  local  regula- 
tions within  certain  limits,  the  length  and  depth 
may  not  be  thus  regulated,  and  that  a  tunnel 
locstor  who  discovered  a  lode  or  vein  In  bis  tun- 
nel Bubseqaently  to  tbe  act  of  1872  Is  entitled 
to  claim  1,500  feet  In  length  along  the  vein  or 
lode.  This  case  was  afflrmed  by  the  United 
States  Supreme  Court  In  Campbell  v,  Eilet,  167 
U.  8.  116,  42  L.  ed.  101.  17  Sop.  Ct.  Rep.  765, 
"  '  t  Is  concerned,  tbe  alt. 


atloD 


a  this 


s  In  tbe  Bute 


I,  tbe  a 


n  tbe  I 
e  Case,  and,  as  tbe  point  Is 


arlly 


to  be  regarded  as  an  approval  of  tbe  st 
of  tbe  Colorado  supreme  court  to  Its  full  ektent : 
and  for  the  same  reason  the  slatemeat  Itself 
must  be  regarded  as  obiter  so  far  as  It  concerns 
the  right  to  limit  tbe  length  by  local  regulations 
adopted  after  tbe  act  of  18T2. 


Judge  Ilallett  In  Rlco-Aspen  Consol.  Mln.  Co. 
V.  Enterprise  Mln.  Co.  e3  Fed.  B21.  took  the 
view  that  tor  sJl  purposes,  except  tbe  represen- 
tation work.  It  was  as  necessary,  lo  tbe  ease 
of  a  location  from  a  discovery  In  a  tunnel,  to 
mark  the  boundaries  of  a  claim  on  the  surface 
and  nie  a  certlScate  for  record,  as  Id  case  of  a 
discovery  from  tbe  surface.  Tbe  decisions  of 
the  land  department  were  to  the  same  elTect 
rCommlssioner  to  David  Hunter,  6  C.  L.O.  S20; 
Copp,  0.  8.  Uln.  Lands.  2S1). 
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*ud  boundKry  stakes  of  the  Bootjack  were 
in  piLce,  and  the  location  certificate  was  on 
file.  Upon  this  state  of  facte,  ftad  with  evi- 
dence na  to  other  acts  necessary  to  consti- 
tute a  valid  location  of  a  mining  claim,  the 
ca«e  wan  submitted  to  tbe  jury,  under  the 
instructions  of  the  cooirt,  and  a  verdict  re- 
turned for  the  defendants,  upon  which  jud£- 
ment  was  entered, 

Mettra.    Oarrj   ft   Taylor   utd   W.   B. 
Tripp  for  appellant. 
lfe««r«.  B«KC  *  H«»ni  for  appelleca. 


mittedly  roid,  because  of  an  absenee  <A  %. 
valid  discovery  of  mineral,  but  regular  in  all 
other  respects,  be  made  good  by  a  subsequent 
valid  discovery  of  mineral  within  the  limits- 
of  tJie  location,  made  before  the  rights  of 
third  parties  .attach,  but  after  Uie  filing  of 
the  location  certificate  and  all  acts  of  lo- 
cation have  been  performed!  (2)  May  » 
locd,tiDn  of  a  valid  mining  claim  be  based  up- 
on an  underground  discovery  of  mineral 
made  upon  tbe  dip  of  a  vein  at  a  distanceof 
260  feet  below  the  surface,  or  any  other  dis- 
tance, through  a  tunnel  not  statutory, — that 
it,  not  claimed  under  tbe  tunnel  site  act  of 
Congreea, — where  the  vein  has  never  been 
opened  upon  the  surface,  or  shown  by  actual 
working  to  have  its  apex  within  the  limits 
of  the  claim  as  staked? 

I.  Plaintiffs  rely  upon  Upton  r,  Larkin, 


These  decisions,  hoireTer,  so  far  as  tber  ra- 
ipilre  a  forms)  tocstlon  on  the  surface  as  a  con- 
dition of  the  continuance  of  tbe  owner's  rights, 
are  ovemiJed  br  Campbell  v.  Kllet.  167  U.  8. 
lis,  42  L.  ed.  101.  17  Sup,  Ct.  Bep.  T85,  AtBrm- 
Ine  18  Colo,  nil.  Sit  I>ac.  S2t,  where  It  li  held 
that  the  fallurs  to  mark  on  tbe  surface  of  the 
rrouad  the  point  of  discover;  and  the  bound- 
aries of  the  tract  claimed  will  not  deatro;  tbe 
rtgbl  of  a  tunnel  owner  to  mtneral  veins  which 
be  bss  discovered  In  the  tunnel,  as  asalnst  a 
subsequent  surface  locator,  wbere  Che  tunnel 
owner  posts  at  tbe  mouth  of  the  taDnel  s  notice 
of  the  dlsraverj  of  the  lode,  and  tbe  extent  of 


the  cl 


■uses  to  he  flled  in  the 


certincate,  as  required  by  tbe  local  etatutes.  It 
appeared  In  the  case  that  the  subiequent  locator 
knew  of  tbe  tunnel  claim  and  of  tbe  discovery  of 
the  lode  tOereln ;  but  tbe  decision  does  not  seem 
to  be  limited  by  that  facL  The  decision  in 
Campbell  v.  Ellet  merel;  obviates  tbe  neceultj 
of  a  surface  location  as  ■  condition  of  tbe  pres- 
ervation and  continuance  of  the  tunnel  owner's 
rlgbts  on  a  lode  discovered  In  tbe  tonnel.  sjid 
tbe  opinion  Intimates  that  a  snrfaca  location 
ma;  be  necessary  as  a  condition  of  procorlng  a 
patent.  In  this  connection  tbe  court  says  "We 
do  not  mean  to  say  that  there  Is  any  Impropriety 
tn  BDch  a  location  {s'surface  location  based  on 


at  tbe  summit 

of  a  line  drawn  perpendlcolarlr 

of  discovery  In  tbe  tunnel,  and  i 

rant  that  point 

with  other  provisions  of  the  stst 

ite.     It  may  be 

t  before 


;nt  c 


cored  tbera  must  be  a  aurface  location  .  .  . 
It  Is  enough  tn  hold,  followlns  the  plain  Ian. 
gusge  of  the  statute,  that  the  discovery  of  the 
vein  In  the  tunnel,  worked  according  to  the  pro- 
visions of  tbe  siatnte.  gives  a  right  to  the  po» 
session  of  the  vein  to  tbe  same  length  as  If  dis- 
covered from  tbe  sarface.  and  that  a  location  on 
the  surfai-e  Is  not  essential  to  a  continuance  of 
that  right. " 

Tbe  land  department  has  ruled  that  a  loca- 
tion on  the  surface  must  precede  tbe  granting 
of  a  patent :  thus  :  No  patent  can  be  Issued  for 
s  vein  or  lode  without  surface  ground,  and  a 
survey  of  a  lode  discovered  In  a  tunnel  cannot 
properly  be  made  until  It  has  been  deflnltely 
determined  what  portion  of  the  public  domain 
overlies  tbe  apex  of  the  lode.  Copp,  U.  8.  MIn. 
Lands,  320 ;  «  C.  L.  O.  102. 
V.  Right  and   duly  of    funnel  looator  to    "od- 

verie"  (urTooe  totmHent;  meaninir  «t  "lint  of 


prise  Uln.  Co.  v.  Rlco-Aspen  Coosol.  Uln.  Co, 
lOT  U.  a.  108.  13  L.  ed.  BS.  17  Hup.  CC.  Rep.  TS3. 
beld  that  s  tunnel  owner's  rigbt  to  a  vein  wbkh 
crosses  his  tunnel  la  not  defeated  by  his  (all- 
ure to  "sdverse"  an  appllcstloa  for  a  patent 
for  a  eoDQlcIlng  surface  locallon  made  on  the 
rein  between  Che  time  of  the  original  tnoael  lo- 
cation and  tbe  discovery  of  tbe  vein  In  the  tnn- 
nel,  wbere,  at  the  time  the  application  was  pre- 
sented and  proceedings  were  had  thereon,  the 
Cimnel  owner  knew  of  no  vein  which  would  en- 
able It  to  dispute  the  right  of  the  owners  of  the 
rurtace  location  to  a  patent.  The  effect  of  this 
decision  Is,  however,  limited  by  the  fact  that 
Che  surface  locstion  Involved  In  the  case  was 
nearly  parallel  with  the  line  of  tbe  taanel.  and 
some  SOO  feet  therefrom.  There  was,  therefore. 
nothing  In  the  sltaatlon  to  put  the  tannel  owner 
on  notice  that  Che  tunnel,  when  extended,  would 
cut  the  lode  on  which  the  surface  location  was 
made.  The  court  aaya  that  at  the  time  of  the 
application  (ur  tbe  patent  to  the  sarface  In- 
cntlon  tba  presumption  would  be  that  the  lode- 
ran  lengthwise  and  not  crosswise  ot  the  claim 
(as  8  matter  ot  tact  the  lode  did  run  crosswise 
of  tbe  claim),  I'be  case,  therefore,  cannot  be 
regarded  as  a  dlrecC  au Charity  upon  the  qi.'StloB 
as  to  the  necessity  of  "adverslng"  an  applica- 
tion for  a  patent  Co  s  surface  claim  which 
crosses  Cbe  line  of  tbe  tunnel.  When  this  case 
was  before  tbe  circuit  conrt  of  appeals  (13  C.  C 
A,  390,  as  U.  B.  App.  75,  6S  Fed,  200)  that 
court,  like  the  finpreme  Court,  held  that  nndo- 
the  circumstances  tbe  tnnnel  locator  lost  no 
rlgbts  by  failure  to  adverse  the  application  for 
Che  aurfsce  location ;  bnC  It  Intimated  that  It  Is. 
at  least,  proper  to  "adverse"  such  an  application 
when  It  Is  known  that  the  lode  croaaes  the  line 
of  tbe  tnnnel. 

Bectton  2S28.  U.  S.  Rev.  Btat,.  provides  that 
"locations  on  tbe  line  ot  such  tunnel  of  veins  or 
[odea,  not  appearing  mi  the  surface,  made  by  , 
other  parties  after  the  commencement  of  the 
tunnel  and  wblle  the  same  Is  being  prosecuted 
witb  reasonable  diligence,  Shalt  be  invalld.'- 
The  phrase  "the  line  of  such  tnnnel,"  In  tbls 
provision,  ban  been  construed  to  mean  the  width 
of  Che  tuncet,  tbe  lines  of  which  are  reqnlivd  by 
rules  prescribed  by  tbe  commlasloosr  of  the  gen- 
eral land  oOlce  to  be  marked  on  tbe  snrfaca 
(Clr.  Instruction  Dec.  10.  18B1.  n  20-2B),  and 
not  a  strip  wbose  width  on  each  side  of  the  tun- 
nel Is  messured  by  the  dlstsnce  that  the  tunnel 
owner  may  follow  a  lode  cut  by  the  tannel. 
Coming  Tunnel  Co.  v.  Pell.  *  Colo.  507 ;  Hope 
MIn.  Co.  V.  Brown.  7  Mont.  H50,  19  Pat  218; 
He  navid  Hunter.  5  C.  I,.  O.  180;  Copp.  D.  fl. 
MiD.  Lands.  231 :  Commissioner  Drummond. 
Copp.  U.  B.  MIn.  Dee.  144 :  Commlsalonrr 
Williams.  Copp.  U,  B,  Uln.  Lands.  222;  C«ni- 
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■3  Mont.  000,  «  Pm.  06,  7  Mont.  U9,  17  Fac 
728, — which  wu  afterwards  affirmed  in 
Xarkin  v.  Dpttm,  144  U.  B.  19,  36  L.  ed.  330, 
12  Sup.  Ct.  R«p.  614.  In  tbo  opinim,  u  re- 
ported in  6  Mont,  and  6  Pac.,  «upra,  it  was 
said  that  a  location  void  at  the  time  it  is 
made,  be<»UBB  of  no  diKovery,  or  becauis 
the  discovery  was  mado  on  a  claim  already 
located  and  patented,  continues  and  remaina 
-void,  and  ib  not  cured  (»  made  effectual  by 
A  subsequent  di»oo>very  on  the  claim  located. 
Upon  a  eeeond  appeal  of  the  same  case,  re- 
ported in  7  Hont.  amd  17  Fac.,  supra,  the 
learned  court  seems  to  recoftnize  the  doctrine 
laid  down  bj  Mr,  Justice  Siwyer  in  the  case 
•of  Jupiler  Mia.  Co.  v.  Bodie  Consol.  Uin. 
<!o.  7  Sawy.  flB,  11  Fed.  606,  wherein  it  waa 
said  thiLt  in  such  a  case  a  subsequent  ralid 
-discovery,  made  before  any  other  person  has 

Inr  Timnel  U.  &  R.  Co.  t.  Pell.  B  C.  L.  O.  IRl, 
-Coup,  U.  8.  Mln,  LBDds,  36,  90.  The  decision 
-vf  tbe  United  States  Supreme  Conrt  In  Enter- 
prise MiD.  Co.  T.  Blco-Aipes  Consol.  Mtn.  Co. 
IGT  V.  B.  108.  i2  L.  ed.  06.  IT  Sup.  Ct.  Kep. 
Te2.  does  not  seem  to  Involve  a  dentsl  of  the 
-oorrectoess  of  Ihl*  deflnlClon.  Tbe  decision  glr- 
tae  the  tuDDel  owner  the  precedence,  to  the  full 
-«itenC  of  1,DOO  feet  along  the  lode,  over  a  sur- 
fnco  locBtloD  made  between  the  time  of  the  com- 
oncncetnent  of  the  taunel  and  ol  the  discover; 
-of  the  lode  therein,  seems  to  rest  entirely  on  the 
-clanae  of  f  2323  that  gives  the  owner  the  right 
to  "all  veins  or  lodes  witMn  3,000  feet  from  the 
fact  of  such  tonnel  on  the  line  thereof,  cot  pre- 
-vlouslj  know  to  exist,  discovered  Id  such  tunnel, 
lo  the  same  extent  as  It  dlsrovered  from  the  snr- 
laee."  No  reterenre  Is  msde  In  ths  opinion  to 
tbe  provision  making  locstlons  on  the  line  of 
-the  tunnel  Id  valid. 

Corning  Tonnel  Co.  v.  Pell,  4  Colo.  COT.  (Ut>ni, 
1TSS  an  action  of  ejectmeot  to  determine  title, 
4)rou)(ht  b;  a  tonnel  owner  who  had  Died  an  "ad- 
verse" sgalnit  aa  application  for  a  patent  to  a 
surface  claim  that  crossed  the  center  line  of  the 
tunnel  site  nearlj  at  right  anglea.  The  dlscov- 
«i7  shaft,  however,  wss  not  on  the  "line  of  the 
tunnel"  as  defined  In  this  case  :  snd  the  lode  bed 
•not  been  reached  or  cut  by  the  tunnel.  The 
conrt  held  that,  as  the  surface  location  (In  the 
«enss  in  which  "location"  Is  ased  In  I  2823,  1. 
-e.,  the  Initial  point  of  location  or  discover; 
shaft)  was  not  on  the  line  of  the  tunnel,  the 
tunnel  owner  had  no  right  of  action.  The  court 
bad  alreadr  held  [hat  there  was  no  right  of  ac- 
tion b7  virtue  of  the  provision  of  |  232S.  giv- 
ing the  tunnel  owner  "the  right  of  possession 
-of  all  veins  or  lodes  within  3,000  feet  from  the 
fa-^  of  such  tunnel  on  the  line  thereof  cot 
previously  known  to  exist,  discovered  In  such 
tnnnol,  to  the  same  extent  as  if  discovered 
from  the  snrface."  because  the  right  of 
possession  was  dependent  apon,  and  could 
not  attach  until,  a  discover;  in  the  tunnel. 
}*ome  of  tbe  courts  and  textbook  writers  have 
regarded  this  esse  aa  holding  that  the  tunnel 
owner's  rights,  ss  sgelnat  surface  locations  made 
betwren  the  commencement  of  tbe  tunnel  and 
-the  discovery  of  the  lode  therein,  were  coDflned 
to  the  width  ot  the  tunnel.  As  has  been  seen 
(■upro,  II.),  the  view  thus  sttrlbuled  to  tbe 
court  hes  been  repudiated  by  the  Cnlted  States 
Supreme  Court  In  the  Enterprise  Csse;  and  If 
the  court  Id  the  Pell  Csse  really  took  that  view, 
and  bssed  Its  decision  denying  the  tunnel  own- 
er's right  to  maintain  an  action  to  establish 
title  as  ■gainst  a  snrtsce  location  outside  the 
tine  of  the  tunnel,  upon  the  ground  that  be  had 
DO  rights.  Inchoate  or  consummate,  outside  such 
lltMi.  as  Bgnlnst  lucb  sorface  location,  the  de- 
-63  L.  R.  &. 


acquired  any  rights,  will  make  such  a  loca- 
tion good.  But  the  court  proceeds  at  tho 
sec(Hid  hearing,  with  the  case  then  in  hand, 
to  say  that  the  evidence  sought  to  be  intrO' 
duced  at  the  trial  to  show  a  subsequent  va)- 


the  contrary  was  true — that  the  subsequent 
discovery  to  which  the  evidence  was  directed 
was  made  after  the  application  for  patent 
was  filed.  And  the  court  held  that  a  patent 
ought  not  to  isBUB  upon  a  discovery  made 
after  application.  It  also  declared  Uiat  the 
offer  of  evidence  was  not  made  in  good  faith, 
but  te  eolist  the  sympathy  of  tbe  jury.  In 
the  review  of  the  case  by  the  Supreme  Court 
of  the  Unit«d  States  there  is  nothing  said  to 
give  color  to  the  position  taken  here  by  ap- 
pellant's  Gounset.     Whether   the  owners   of 

cl^ioD  has  been  deprived  of  Its  value  as  a  prece- 
dent on  the  point  in  qnestlon  by  the  declBlon  of 
the  United  States  Supreme  Court  In  the  En- 
terprise Case,  But  it  Is  not  clear  that  the 
court  In  the  Pell  Case,  by  defining  the  "line  of 
the  tunnel"  as  the  width  of  the  tunnel,  meant 
to  deny  that  tbe  tunnel  locator  had  any  rights 
outside  tbat  line,  II  would  seem  thit  the  court 
may  have  taken  the  position  that,  outside  the 
tine  of  the  tunnel,  tbe  tunnel  owner's  rights 
were  Inchoate  merely,  and  woola  not  become 
consummate  nntii  s  discovery  in  tbe  tunnel,  and 
thst.  being  Incbostc  merely,  tbey  would  not 
support  an  action  to  determine  title.  U  tbls 
was  the  theory  on  which  tbe  Pell  Case  wai  de- 
rided, tbe  decision  Is  not  necessarily  slfected 
by  the  decision  in  the  Enterprise  Case,  It  Is 
not  perceived  thst  the  latter  case  militates 
against  the  theory  tbat  tbere  is  a  space  (the 
width  of  the  tunnel)  within  which  surface  lo- 
cations are  expressly  forbidden  during  tbe  prog- 
ress of  the  tunnel,  and  another  space  tieyond. 
and  extending  to  the  foil  width  of  1,500  feet 
oD  either  side  of  the  center  line  of  the  tunnel, 
witbia  which  snrfsce  locations  msy  be  made 
and  patented  during  tbe  progress  of  the  tunnel, 
subject,  however,  to  the  paramount  right  of  the 
tunnel  locator  to  follow  any  vein  discovered  In 
the  tunnel  to  ths  (nil  length  of  l.SOO  feet, 
though  In  so  doing  he  msy  conflict  with  the  snr- 
face locations.  Tbe  suggestion  that  this  may 
bare  been  tbe  theory  of  the  Pell  Case  Is  not 
made  for  the  pnri>ose  of  showing  that  the  de- 
cision In  that  case  agalnit  the  right  of  tbe  tun- 
nel locator  to  maintain  his  action  was  correct, 
and  ought  to  be  adopted.  Even  assuming  ths 
correctness  of  thst  theory,  the  qnestlfKi  would 
still  be  open  whether,  under  the  circumatsnces 
tbat  existed  in  the  Pel\  Case,  the  tunnel  lo- 
cator ought  not  to  file  an  "adverse"  and  support 
It  by  action :  but  tbe  suggestion  is  made  for 
the  purpose  of  showing  tbst  tbe  weight  of  the 
decision  In  the  I'eil  Case  sa  authority  tor  a 
negative  answer  to  thst  question  Is  not  material- 
ly affected  by  the  decigion  In  the  Enterprise 
Csse  that  the  rights  of  the  tunnel  locator  after 
discovery  in  the  tunnel,  as  against  surface  lo- 
cations made  In  the  Interval  between  the  tun- 
nel location  and  the  discovery,  are  not  confined 
to  the  width  of  the  tunnel. 

The  theory  Just  discussed  seems  to  have 
been  adopted  In  Hope  Mln,  Co,  v.  Brown,  T 
Hont.  5<jO,  10  Psc.  21S.  which  was  an  action 
by  a  tunnel  locator  to  enjoin  defendant,  who  bsd 
located  a  claim  within  300  feet  of  the  line  of 
the  tunnel,  from  excavating  ore  tberetrom.  The 
defendant's  location  was  made  after  the  com- 
mencement ot  the  tunnel :  but  at  tbe  time  ot  the 
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the  Bootjack  lode,  in  coaaection  with  the 
ond  diicoverj  of  mineraJ, — the  one  witiiin  it« 
ezterioi  bouudarieB.—iii  January,  18  98, 
Buppoaed  they  wwe  merely  amending  the 
former  attempted  location  by  correcting  the 
deecription  aiid  filing  on  amended  location 
certificate,  or  whether  they  intended  to 
make,  and  suppoeed  they  were  making,  a  re- 
location of  an  abandoned  claim,  ia  immate- 
rial; for,  before  the  rights  of  tJiird  persons, 
indudinK  the  claimant,  attached,  it  is  ad- 
mitt«d  that  they  had  taJien  all  of  the  steps 
which,  under  the  Federal  and  state  atatutea, 
oonatitut«  an  appropriation  of  a  lode  miaiug 
claim.  The  order  of  time  in  which  these 
several  acta  ore  performed  is  not  of  the  es- 
sence of  the  requirements,  and  it  ia  immate- 


proTided  only  all  the  necessary  acta  are  done 


before  intervening  rights  of  third  portiee  ac- 
crue. All  these  other  Bt«pa  having  been 
talcen  before  a  valid  discovery,  and  a  valid 
discovery  then  following,  it  would  be  a  use- 
leas  and  idle  ceremony,  which  the  law  doe» 
not  require,  for  the  locators  again  to  locate 
their  claim,  and  refile  their  location  certifi- 
cate, or  file  a  new  one.  In  the  caM  of  Beaia 
V.  Cone,  2T  Colo.  473,  62  Pac.  048,  we  have 
ruled  against  appellant'a  contention.  The 
United  States  mrcuit  oourt  of  appeoJa  for 
the  eighth  circuit,  in  Erwin  t.  Perego,  SS 
C.  C.  A.  482,  93  Fed.  608,  in  a  com  eomins 
up  from  Utah,  has  reached  the  same  oooclu- 
gion.  We  know  of  no  statutes  of  this  state 
that  require  a  different  ruling.  Other  au- 
thoritiee  BUKtaining  our  conclusion  are 
Craig  v.  Thompson,  10  Oolo.  617,  16  Pac 
24;  tloTth  Noonday  Min.  Co.  ».  Orient  Jftn. 
Co.  Q  Uorrison  Min.  Rep.  629,  6  Sawy.  299. 


the  action  was  Aenled  upon  the  ground  that 
third  persnaa  bad  the  rl^bt  to  locate  veins  or 
lodes  on  either  side  of  the  Hue  of  the  tunnel, 
but  not  an  the  Hoe  of  the  tunnel  Itself,  such  lo- 
cations, however,  being  subject  to  be  defeated 
upon  the  dlscoTery  of  the  vein  or  lode  In  the 
tanoel.  As  s  matter  of  fact,  the  court  la  this 
case  held  that  the  complaint  did  not  aufficlenti; 
alle^  that  the  ore  or  lode  discovered  by  the 
defendant  would  be  found  In  the  plaJntllTg  tnn- 
nel :  but  It  [>  apparent  from  tbe  opinion  that 
the  declaloD  on  the  other  point  was  not  affected 
b;   the  Insufficiency  of  the  complaint  Id   this 

The  relative  rights  of  the  partlea  In  the  pre- 
ceding CBBe  came  before  tbe  court  In  Hope  Ula. 
Co.  V.  Brown.  11  Mont,  370,  28  Pac. 
732.  In  tbli  action  tbe  tunnel  owner,  who  bad 
not  ret  discovered  the  vein  or  lode  In  his  tun- 
nel. Bought  to  enjoin  the  defendant  from  prose- 
CQllDg  proceedings  to  obtain  ■  patent  to  his 
claim,  (he  plaintiff  having  adversed  the  appll- 
eetloD  In  the  land  oOce.  It  appeared  that  the 
discoverr  upon  which  defendant's  location  was 
made  was  outside  the  line  of  tbe  tunnel,  but 
that  the  claim  was  no  located  that  It  Intersected 
and  extended  across  the  line  of  the  tunnel.  The 
court  held  that  tbe  defendant  should  be  re- 
Stralfied  from  prosecuting  his  proceedlDS*  'or 
a  patent  until  It  should  be  demonstrBted  that 
tbe  vein  or  lode  upon  which  be  made  bis  loca- 
tion would  not  be  discovered,  or  until  tbe  tunnel 
rights  were  abandoned  by  cessation  to  prosecute 
the  tunnel.  This  decision  does  not  seem  to  Involve 
a  denial  of  tbe  position  taken  In  the  precedlngcaie 
to  the  effect  that  the  line  of  the  tunnel  desig- 
nates ■  width  marked  hj  the  exterior  Hues  or 
sides  of  the  tunnel,  and  that  outside  that  line 
third  persons  mar  locate  claims  subject  to  be 
defeated  If  tbe  ve4n  or  lode  on  wblcb  the  loca- 
tion Is  made  Is  aubiequentlr  discovered  In  the 
tunnel.  The  Court  sari:  "Tbe  only  question 
of  diflcultr  In  [be  sppllcatlon  of  tbe  law  Is 
whether  a  partr  dlBCOverlng  a  lode  not  appear- 
ing on  the  surface,  and  not  prevlouslr  known  to 
exist,  which  Ilea  In  each  position  In  reistlon  to 
the  tunnel  tbst  the  same  mar  be  discovered 
therein,  and  taken  br  the  tunnel  claimant,  can 
be  restrained  from  acquiring  inch  lode  while 
the  tunnel  claimant  Is  prosecuting  his  tun- 
nel according  to  law.  This  dllSculty  lies  In  tbe 
fact  that  It  cannot  be  definltelr  shown  In  ad- 
vance, either  that  the  tunnel  will  or  will  not 
strike  such  lode.  A  lode  Irlng  near  the  line  of 
the  tuuuel.  with  Us  strike  or  course  at  the  sur- 
face extending  along  parallel  with  the  line  of 
tbe  tunnel,  mar  so  dip  In  Ita  downward  course 
aa  to  bs  In  the  laoge  of  the  tunnel  excavation. 
In  the  case  at  bar,  however,  It  Is  shown  that 
S3  L.  B.  A. 


the  strike  of  the  lode  In  Its  course  croeees  tbe 
line  of  tbs  tunnel,  and  the  location  made  br 
respondent  overlies  tbe  line  of  tbe  tunnel. 
It  seems  to  ns  that  the  Intoit  of  the 
statDte  Is  to  provide  for  this  condition  lis 
which  the  parties  are  placed,  and  reserve* 
to  the  tnnnel  claimant  the  opportaoltj  to- 
demonstrate  what  veins  or  lodes  mar  be  dis- 
covered therein,  before  allowing  snch  veins  or 
lodes  to  be  appropriated  and  taken  by  another." 

The  altuatlon  In  this  case  was  subslantlallr 
tbe  same  as  In  Coming  Tunnel  Co.  v.  Pell, 
«  Colo.  BOT,  lupm,  and  the  decisions  In  the  two- 
cases  seem  to  be  dlsmetrlcally  opposed  so  tar 
as  concerns  the  right  of  tbe  tnnnel  locator  to 
prevent  the  Issuance  of  a  patent  to  a  surface 
location  prior  to  tbe  discovery  of  tbe  vein  Id 
tbe  tunnel. 

Hope  Uln.  Co.  v.  Brown.  11  Mont.  370,  2S 
Pac.  T32,  Is  perhaps  distinguishable  from  the 
Enterprise  Case  by  reason  of  the  greater  prob- 
ability In  the  former  than  in  the  latter  case  that 
the  vein  would  be  discovered  In  the  tuimel. 
The  derision  In  the  Rnterprlse  Case,  however, 
weakens  tbe  force  of  one  of  tbe  reaaons  aaslgneA 
In  the  Hope  Caae  lor  allowing  the  Injunction, 
namely,  that  if  others  were  allowed  to  patent 
locations  that  might  eventually  be  fonnd  to. 
conflict  «ltb  the  tunnel  owner'a  rlghta.  the  lat- 
ter might  be  deprived  of  tbose  rlghta.  tbe  court 
apparently  taking  tbe  view  that  tbe  Issuance  of 
the  patent  to  the  surface  location  would  neees- 
sarlly  cut  off  any  of  the  tunnel  owner'a  rights  Id 
conflict  therewith.  The  decision  In  the  Enter- 
prise Case  shows  that  the  Issuance  of  a  patent 
to   the    surface   claim    is   not    necessarily,    and' 

preservation  of  the  conflicting  Inchoate  rlgblaor 
the  tunnel  owner.  It  may  be.  even  since  tbe  de- 
cision In  that  case,  that  In  a  situation  like  that 
which  existed  In  the  Bope  Case  tbe  issnance 
of  B  patent  without  any  "adverse"  would  col 
off  the  tunnel  owner's  rights:  but  If  this  is  so. 
It  Is  becaose,  under  the  clrcnmatances  and  Id 
view  (rf  the  probable  conflict  of  rights,  the  tnn- 
nel owner  ought  to  have  protected  those  rlghta 
bv  an  "adverse,"  and  not  because  the  mere  fact 
of  the  Issuance  of  a.  patent  la  necesssrllr  incon- 
sistent with  the  continuance  of  those  rlghta 
Therefore,  any  srgument  to  support  the  right 
or  neccBsltr  of  flllng  an  "adverse"  which  as- 
sumes that  the  Inchoate  rlghta  of  the  tunaeT 
locator  cannot  auirlve  the  Issuance  of  a  patent 
to  the  Burtsce  claim  begs  tbe  q^iestion.  The 
suggestion  In  the  Hope  Case,  that  It  the  surface- 
locator  may  be  allowed  to  mine  the  mlnera> 
during  tbs  progress  ot  the  tunnel,  the  tonnri- 
owner  will  be  deprived  of  the  beneflt  of  a  snbse- 
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1  PM.  B2S;  Btrepep  t.  Starh,  7  Colo.  614, 
S  Pm.  Ill;  Oolden  Tierra  Mm.  Co.  v.  Mah- 
ler, 4  MorriKHt  Min.  Hep.  390;  i^upiter  Mm. 
Co.  T.  Bodie  Conaol,  liin.  Co.  4  MorriBon 
Min.  Rep.  411,  7  Sawy.  96,  II  Fed.  666;  1 
IJndlej,  Mines,  l!  335  et  seq.;  MorriBon, 
Mining  RiehU,  9tli  ed.  2S,  uid  cases  cited. 

2.  In  ElUt  *.  Campbell,  18  Colo.  510,  33 
Pac  621,  it  was  held  that  when  a  tunnel 
clMm  haa  been  duly  located  under  the  pro- 
visions of  the  acta  ot  Congress,  and  the  a<wii- 
cr  tbereikfter  discovers  a  mineral  loda  there- 
in, he  is  not  bound  to  make  another  dia- 
covery  and  location  of  the  lode  frota  the 
turfaoe,  in  order  to  be  protected  against  a 
Hubaequent  surface  location  of  the  tajne 
lode.  This  case  was  affirmed  by  the  Su- 
preme Court  of  the  United  States  in  Camp- 
bell *.  ElM,  167  U.  B.  lie,  42  L.  ed.  101, 
IT  Sup.  Ct.  Rep.  7ee.     This,  howcTcr,  is  not 

quent  dlieovcrr.  ■eems  to  hava  a  batter  founda- 
tion. 

Id   Back  t.   Sierra  N«T«d*   Consol.   Min.   Co. 

2  Idaho,  366.  IT  Pac.  S3.  It  was  held  that  a 
tnnnet  locator  might  ad  Terse  on  application 
for  a  patent  tor  a  ■nrtnce  location  wl" 
the  line  of  the  tunnel,  although  the  veil 
lode  on  whlrb  the  location  wu  mule  had 
then  been  dlscorered  In  the  toiuiel.  It  appeared 
In  this  case,  howeTrr,  that  the  dlscoTerj 
made  within  the  line  of  the  tunnel,  i.  e., 
width  of  the  tunnel,  which  had  been  marked  on 
ths  ground  pumant  to  the  mica  prescribed  b} 
the  commlssIOBer  of  the  geueral  land  office,  sijf 
therefore,  ths  surface  location  was  eipreaslj 
prohibited  b;  statute. 

A  tunnel  location  under  the  Called  States 
mining  Isws  I*  ■  mining  claim,  and  an  "ai 
verse"  mar  be  based  upon  It :  and  If  the  owni 
of  BDch  location  falls  Co  adverse  appllcatloi 
for  patents  to  claims  that  He  across  the  general 
oonrae  of  the  tunnel,  or  to  establish  bis  rights 
therein  by  suit,  as  provided  bj  |  2326,  C.  S. 
Rev.  Btac,  It  Is  not  competent  (or  the  land  de- 
partment to  Insert  snj  clauses  of  reBervl 
with  respect  to  the  tnnnel  rights  In  the  patents 
to  be  Issued  npoa,  inch  applications.  Bodle 
Tonosl  &  Ufg.  Co.  T.  Bechtel  Conaol.  Mfg.  Co. 
1  lAnd  Dec.  5S4. 

Bllet  T.  Campbell,  IS  Cnlo.  SIO,  33  Pac.  S21, 
Afflrmlng  107  U.  B.  118.  42  L.  ed.  101,  IT  Sup. 
Ct.  Rep.  n6,  was  a  suit  b;  a  tnuel  owner  la 
support  of  sn  "adverse"  Bled  igalnst  a  surface 
location,  and  the  right  to  maintain  the  suit  was 
upheld;  but  In  this  case  the  discover;  of 
lode  In  the  tnnnel  preceded  the  location  ot  the 
claim  on  the  surface. 

TI.  Bcirniditures  ow  twmel. 

The  expenditures  required  upon  mining  claims 
mB7  be  made  In  runnlag  a  tunnel  for  developing 
the  claim.  Commissioner  to  E.  D.  Colemsn,  1 
C.  L.  U.  134:  Coaimlsslouer  to  William  8.  Usr- 
rill,  Dec.  13.  1877,  S  C.  L.  O.  C  :  Commissioner 
to  John  Hunter.  S  C.  L.  O.  534. 

The  act  of  Febraarr  11,  18T5,  credits  to  a 
lode  claim  the  expenditures  In  running  a  tua- 
nel  (or  the  iiurpose  ot  developing  a  lode  owned 
b7  the  proprietors  ot  the  tunnel.  Qeorge  8. 
Lodge,  6  C.  L.  O.  122. 

But  such  expeudltares  cannot  be  credited  to 
a  claim  not  owned  by  the  proprietor  of  the  tun- 
nel. In  the  stisence  of  an;  binding  agreement 
wherebr  the  owners  of  both  claims  are  bound 
to  contribute  to  the  expense  ot  the  tunnel,  and 
are  eatltled  to  Its  use,— notwltbetsndlng  that  It 
Is  designed  to  work  both  the  claims  through  the 
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'  controlline  of  the  propooitiofi  now  under 
consideration.  In  the  case  at  baa-  the  defend- 
ants were  not  attempting  ta  locate  a  tunnet 
site  under  the  acta  of  Ctn^esa.  He  mouth 
of  tlie  tunnel  was  not  upon  the  Bootjack 
claim,  and  the  entire  wo^  was  done  upoa 
patented  land  by  the  plaintiffs  under  agree- 
ment with  the  patentee.  The  poiat  of  dis- 
covery was  over  800  feet  from  the  mouth  of 
the  tunnel.  As  well  said  by  Mr.  Morrison 
in  bis  work  on  Mining  Rights,  9th  ed.  30: 
"The  fact  of  discovery  is  a  fact  of  itself,  to 
be  totally  disconnected  from  the  idea  of  die- 
covery  shaft.  The  discovery  shaft  is  a  shaft 
of  the  process  of  location,  subsequent  to  die- 
covery.  Certwniy  there  is  no  requirement 
of  the  Federal  statute  that  a  vein  shall  be 
discovered  from  tile  surface.  The  only  re- 
quirement in  that  respect  is  that  the  plaoe 
of  discovery  shall  be  within  the  limits  ot  the 

Compliance  with  the  requirement  of  |  2323. 
D.  8.  Kev.  8tst.,  as  to  marking  the  line  ot  th* 
tunnel  and  posting  and  Sling  notice,  la  not  es- 
sential to  make  work  done  upon  a  tunnel  ra» 
In  compliimce  with  the  act  ot  Februarj  11, 1ST6. 
tor  the  purpose  of  developing  a  lode  already 
discovered  and  located,  applicable  to  that  lodft 
Henry  M.  Hoyt,  8  C.  L.  O,  TO. 

Should  either  of  the  parties  claiming  a  tun- 
nel refuse  or  fall  Co  contribute  his  portion  of 
the  expenditures  required  upon  the  lodes  which 
It  is  proposed  Co  develop  by  such  tunnel,  his  co- 
owners  mar  proceed  agslnst  bim  under  |  2324  V. 
S-  Rev,  Stat.  Commissioner  to  John  Hunter,  3 
C.  L.  O.  S20. 

No  ipeclttc  smount  of  work  Is  required  to  be 
done  in  order  Co  reCaln  ownership  of  the  tunnel 
location,  but  the  work  must  proceed  with  reason- 
able diligence,  or  It  will  t>e  treated  as  aban- 
doned.     Copp,  U.  8.  Uln.  lAuds,  121. 


.  Lodttim  and  n 


of  tun 


Tnnnel  owners  are  required  to  give  proper 
notice  of  their  tunnel  location  by  good  and  suf- 
flclent  notice,  and  must  at  the  ssme  time  eatab- 
ilsh  Che  boundary  lines  thereof.  I'rospectlng 
within  the  tines  for  lodes  not  previously  known 
Co  exIsC  Is  prohibited,  while  work  on  Che  tunnel 
Is  prosecuted  with  reasonable  diligence.  Com- 
missioner to  David  Hunter,  a  C-  L-  O.  130. 

Notice  and  location  of  s  tnnnel  claim  are  re- 
quired only  where  blind  lodes  are  eought.  Benry 
M.  Hoyt,  8  C.  L.  O.  70. 

Where  a  party  mas  a  tunnel  to  develop  a 
known  lode,  already  discovered  and  located. 
notice  ot  such  intention  Is  noC  required,  and  • 
tunnel  location  need  not  be  made.    JMd. 

Till.  lUtcellatisou: 


of  18T2,  of  any  "gold  mine  that  may  be  known 
to  eilic  In  any  part  of  the  lot,"  did  not  operate 
to  give  a  third  person  the  right,  without  the 
consent  of  the  owner,  to  run  a  tunnel  under  the 
portion  ot  the  lot  not  Included  In  the  ledge,  in 
order  to  reach  the  ledge.  Dower  v.  Rlchsrds. 
T3  Csl.  4TT,  IB  Pac.  105. 

In  an  action  tor  recovery  of  a  tunnel  and 
tnnnel  site  In  a  mining  district,  It  Is  not  ground 
of  demurrer  to  the  complaint  that  the  lodes  al- 
leged to  be  embraced  within  the  tunnel-alCe  loca- 
tion sre  noC  escta  separstely  described  :  a  state- 
ment In  the  complaint  thatsJithelodesInthe tun- 
nel claimed  have  beea  worked  and  mlaed  by  the 
plaintiffs  and  Its  grantors  comprehends  every 
part  of  the  property  for  the  recovery  of  which 
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daim.  Uodw  oui  statute  (MiIIb'b  Anno. 
SUt.  I  3154;  Gen.  Stat.  1S83,  j  Z403I 
where  a  lode  is  cut  at  a  depth  of  10 
feet  below  the  aiuface  b;  means  of  an 
-open  cut,  croas  cut,  or  tunnel,  it  is  the  same 
as  if  a  dUcovery  shaft  were  sunk  on  the 
veia  to  that  depth.  Oray  v.  Truby,  6  Colo. 
278 1  Electro  Magnetic  Iftn.  if  Development 
Co.  V.  Van  Aufcen,  9  Colo.  2M,  11  Pae.  80. 
The  queetion  here  ia  not  whether  a  Bubae- 
qucnt  diEcover;  on  the  apex  of  the  lode  would 
take  precedence  of  the  prior  discovery  on 
the  dip,  for  there  ia  no  claim  here  that  ploin- 
tilT'g  aiibsequent  location  ia  on  the  a.pex  of 


tion  is  whether  a  valid  location  con  be  made 
by  a  discovery  at  a  point  250  feet  beneath 
the  surface,  when  it  Ib  followed  up  by  a 
marking  of  the  bouttdaries  on  the  BUrfaoe 
as  thouffh  the  discovery  hod  been  made  from 
the  siLrface,  and  1^  the  doing  of  the  other 
acts  which  the  statute  requires,  though  no 
surface  work  la  done,  atul  no  actual  tracing 
of  the  vein  to  the  surface  attempted.  The 
precise  queetion  has  not,  to  our  Knowledge, 
been  decided  by  a  court  of  last  resoit,  but 
we  do  not  see  why  a  location  such  as  haa 
been  made  by  the  defendonta  is  not  good, 
tt  has  been  held  that  where  the  diacovery 
is  made  in  a  discovery  shaft  along  the 
course  of  s,  vein,  and  the  surface  boundaries 
marked  with  reference  to  its  course  or  strike 
as  disclosed  in  the  discovery  shaft,  the  pre- 
Bumption  is  that  the  vein  continues  on  the 
same  course  thTOUffhout  the  limit*  of  the 
olsim.  When,  as  in  the  case  at  bar,  the  dis- 
cover v  in  made  underground  upon  the  dip 
of  the  vein,  it  ia  fair  to  sasutne.  in  the 
absence  of  a  contrary  showing,  that  the  vein 
-extends  upward  at  the  same  angle;  and  a 
marking  of  the  boundaries  by  making  the 
place  at  which  the  vein,  if  oontjnued  to  the 


surface,  would  be  disdoeed,  the  initial  point, 

is  a  sufficient  compliance  wiu.  the  law.  That 
the  mouth  of  the  tunnel  was  not  upon  the 
claim  we  do  not  consider  important.  That 
Che    tunnel    was    driven    through    patented 

firoperty,  not  bdongiog  to  the  owners  of  the 
ode  discovered,  is  something  of  which  the 
plaintiff  cannot  annplain.  If  the  owners  of 
the  land  through  which  the  tunnel  ia  driven 
give  their  consent  thereto,  a  third  person 
may  not  cbject~  Sufficient  notice  was  con- 
veyed to  the  public  of  this  location.  The 
defendants  not  only  placed  in  the  tunnel, 
at  the  point  of  discovery,  a  discovery  alaiCB 
and  notice,  but  also  posted  the  discovery 
notice  on  the  surface,  containing,  not  only 
the  things  required  by  statute,  but  in  ad- 
dition informing  the  public  of  the  exact  spot 
where  the  discovery  was  mode,  and  furnish- 
ing information  how  to  reach  the  same 
through  the  tunnel,  whne  inspection  might 
be  had.  We  do  not  think  it  necfesary,  in  a 
discovery  which  is  made  underneath  the 
surface,  that  the  locator  shat],  at  the  risk  of 
loeine  bis  claim,  demonstrate  by  actual 
working  that  the  top  or  apex  is  within  the 
limits  of  his  location.  In  the  absence  of 
some  proof  to  the  contrary,  the  couxt  will 
presume,  as  we  have  said  already,  that  the 
vein  continues  in  its  upward  course  on  the 
same  angle  to  the  surface;  and  if  the  locator 
selects  and  traces  his  boundaries  with  refer- 
ence to  this  place  on  the  surface,  so  aa  to 
include  it  within  the  limits  of  his  claim, 
notliing  further  in  this  respect  is  required. 
On  this  last  point  Armttrong  v.  Loiter,  6 
Colo.  3fl3.  and  Wakeman  v.  Tforton.  2*  Colo. 
192,  49  Pac.  283,  though  not  deciding  the 
precise  question,  are,  in  principle,  authority 
for  the  holding  here. 

rhe  judgment  of  the  oourt  hetota  ism  Aor^ 
tnony  with  our  vtmot,  and  it  u  affirmed. 


the  anion  la  brongbt.  Glacier  HoDQtaln  Sliver 
MlQ.  Co.  V.  Willis,  IS?  V.  S.  471,  82  L.  ed.  ITS, 
8  Sup.  Ct.  Rep.  3214. 

Where  s  coniplatnant  In  an  action  (or  the  re- 
«OTeiT  ot  a  tunnel  anil  tunnel  site  alleys  a  claim 
to  a  tunnel  S.OOO  feet  In  length.  It  Is  not  lood 
ground  of  demurrer  thereto  that  the  Btstnte 
recofmlres  a  right  to  onlj  8.000  feet  from  the 
moulh  of  the  tunnel.  Such  allegation  does  not 
render  the  whole  claim  void :  the  location  woold 
Ik  good  to  the  eiteat  of  3.000  feet.     IMd. 

Tunnel  sites  cannot  exceed  3.000  teet  In 
len^h,  with  wWtb  of  the  actual  width  of  the 
tannel  Itself.  Commissioner  to  John  Hunter,  B 
■C.  L.  O.  34. 

The  timber  OD  a  tnnnel  site  belonra  to  the 
tunnel  owner.    Ibid. 

Parties  forfeit  all  right  to  nndlscovered  veins 
on  the  line  of  their  tunnel  by  a  [allure  Co  prose- 
cute work  on  their  tantiet  site  tor  sli  months. 
IMS. 
53  L.  B.  A 


Where  there  has  been  a  total  abandonment 
of,  or  a  failure  to  prosecute  work  on,  a  tunnel 
for  all  months,  the  part;  or  parties  claiming 
such  tunnel  forfeit  all  right  to  the  undiscovered 
veins  on  the  Hue  of  such  tunnel.     IMd. 

The  provisions  of  1  2323.  II.  8.  Rev.  Stat., 
and  the  privileges  granted  thereby,  apply  to 
one  who  locates  a  tnnnel  for  discovery  purposes, 
as  well  as  tor  dcvelopmeat  purposes :  but  fail- 
ure to  prosei'ute  work  on  such  a  tuonel  for  six 
months  works  nn  sbandoument  of  the  right 
to  all  undiscovered  velus  on  the  line  of  such 
tunnel,  and  the  owner  of  such  lunnel  la  not  Mi- 
tltled  to  blind  reins  aubsequently  dlacovered.  but 
only  to  the  bore  ot  the  tnnnel  and  a  spsce  of 
snrface  ground  SO  feet  on  each  side  of  the  month 
of  the  tunnel,  and  100  feet  extending  In  front 
thereof  (or  damping  purposes.  Fissure  HIn.  Co. 
V,  Old  Buaon  Uln.  Co.  83  Utah,  438.  68  Pac 
EST.  O.  H.  P. 
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Ira  N.  BRYANT 
Daniel  B.  KINYON,  Plff.  in  Err. 
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I.     A    debt    »rlBlnc    frsm    tbe    sale    and 
collection  of  like  proceed*  of  property 

condltiuna[l;  >o1d  to  tbf  reodor  with  reten- 
tion or  tllle  until  the  paymenta  were  made  aa 
requlrvil   bj   tbe  contract   Is  Dot  wltbin  tbe 

from  tbe  opeiatlon  of  Ibe  dlacbarge  debts 
created  by  fraud,  etc..  while  acting  as  an  of- 
fleer  "or  la  any  flduclary  capacity."  but  the 
dlacbarse  will  reacb  It  under  the  other  pro- 
vIbIodk  al  the  act. 
.  S.  A  auretr  on  m,  eaplaa  bond  In  a  anlt 
to  hold  tbe  principal  liable  for  nlllnK  and 
coaverdbE  'be  proceeda  of  property  sold  to 
blm  OD  coddllliHi  cannot  be  held  alter  tbe 
principal  baa  been  dlacbarged  In  bankruptcy. 
•■  Jnrladietlon  of  the  bankrnptcr  court 
DMd  Dot  be  aliown  in  pleading  a  dlacharie  In 
bankraplcj  to  defeat  an  action  lor  coDTerslon 
of  propertj  sold  on  coudttlon. 


(Jul 


IT,   1901.J 


X  judgment  in  favor 
4^  plaintilf  in  an  action  brought  to  recover 
few  Uie  alleged  couversitm  of  certain  wood 
belonging  to  bim.       Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  A,  Lyon  for  plaintiff  in  error. 

Metsrt.  Orant  Fellow  ■  and  B.  D. 
Chandler,  for  defeniiant  ia  error: 

In  order  to  constitute  an  equitable  es- 
toppel, such  as  will  prevent  a  party  from 
aaserting  his  legal  rights  to  property,  there 
must  be  Home  intended  deception  ia  tho  con- 
duct or  declarations  of  the  party  to  be  es- 
topped, or  Buch  gross  nt^lect  on  his  part  as 
to  amount  to  ronntructive  fraud. 

Pearson  v.  Hardin,  95  Mich.  360,  64  N, 
W-  904;  Finl  Xat.  Bank  v.  Marshall  A  I. 
Bank.  108  Mich.  115,  05  N.  W.  604. 

We  have  not  waived  our  rights  under  this 
«(ntrHCt  by  trvirg  to  get  our  pav. 

Cortland  Mfg.  Co.  v.  PUtIt,  83  Mich.  419, 
47  N.  W.  3.10. 

If  defendant    was    in  poi^nee^ 
property,  with  no  right  to  dispi 


leld  i 


mply  a 


if  he  disposed  of  it  and  converted  it  to  liis 
own  itsc,  the  liability  thereby  created  was 
«  liability  itgainBt  him  while  acting  as  our 
trustee  and  Bailee  and  in  a  Gduciary  capac- 
ity. 

Mattfwn  V.  KeUogji.  16  III.  547;  Zfertnan 
T.  lynch,  26  Kan.  435.  40  Am.  Rep.  320; 
Darling  v.  Woodicard,  64  Vt.  101;  Johnson 
T.  Wordm.  47  VL  457;  Fulton  v.  Horn- 
tnond,  11  Fed.  291. 

NoTB.— On  the  qncatlon.   Whnt  constUotei 
llduclBr)'  capacity   nlthlo   the  meaDlDR  ot 
'  >n«  o(  the  bnnkrupt  law  7— the  above  c. 


is  believed  t 
aa  the  prpsent  bankrupt 
i««ma  to  t)e  clenrly  cave 
declared  In  the  drilnlona  c 


i  by   the   principles 


Defendant,  having  given  his  bond  at  the 
time  he  was  taken  into  custody  under  the 
writ  issued  in  this  case,  cannot  now  be  dis- 
charged from  custody,  nor  can  his  sureties 
be  discharged. 

Mmon  V.  Van  Vo»tr<md,  Holmes,  251,  Fed. 
Cas.  N*  8,641;  Re  Albrecht,  17  Nat.  Bankr. 
Reg.  287,  Fed.  Gas.  No.  145;  Sobinaon  v. 
Soule,  56  Miss.  640;  Goodwin  v.  Sfark,  16 
N.  H.  218;  Wilton  v.  Field,  27  Hun,  40; 
Knapp  V.  Anderton,  7  Hun,  295;  Re  Mar- 
akatl  Paper  Co.  05  Fed.  410;  Hill  v.  Hard- 
ing, 130  U.  S.  699,  32  L.  ed.  1083,  0  Sup,  CU 
Rep.  725. 

The  liability  of  these  sureties  upon  this 
bond  is  conditioned  upon  the  delendant'a 
first  obtaining  judgment  against  the  prin- 
cipal. Under  the  bankruptcy  statute,  tha 
liability  of  these  sureties  is  not  in  any  ttaj 
released. 

Berra  e  Hijo  v.  Hoffman,  30  La.  Ann.  07  j 
Sandvikjf  t.  E^cehange  Bank,  81  111.  3S3- 

J.,  delivered  the  opinion  of  tha. 


The  parties  made  a  irritten  contract, 
whereby  the  plaintilf  agreed  to  sell  and  de- 
liver to  the  defendant  2,400  cords  of  wood 
at  $1.50  per  cord,  to  be  paid  as  follows: 
"As  fast  as  100  cords  of  said  wood  shall  be 
sold  {i,  e.  by  Kinyon),  he  shall  pay  to 
Bryant  3160  in  cash  therefor."  It  further 
provided  that  the  title  to  the  wood  should 
remain  in  Bryant,  with  all  rights  of  posses- 
sion until  tbe  same  should  be  fully  paid  for, 
which  should  be  within  three  years;  and 
that  "as  earnest  money"  Kinyon  should 
convey  to  Uryant  a  house  and  lot  designated, 
and  upon  receipt  of  the  deed  Bryant  should 
indorse  upon  the  contract  £300.  2,111  corda 
of  wood  were  delivered  before  April  15,  1896. 
In  June,  1806,  the  plaintilf  brought  assump- 
sit against  the  defendant  for  the  price  of 
the  wood  sold  by  the  defendant  up  to  that 
time,  and  recovered  a,  iudgment  for  e040 
and  interest  After  the  bringing  of  the  ac- 
tion in  assumpsit,  defendant  continued  to 
sell  the  wood,  and  there  is  testimony  tend- 
ing to  show  that  he  sold  512  cords  after 
that  time.  On  May  17.  1807,  this  action 
WB»  begun  by  capias.  The  de<daratian  con- 
tains tlireo  counts  in  trover;  the  first  being 
for  an  alleged  conversion  of  2,400  cords  (S 
wood;  the  second  and  third  for  the  conver- 
sion of  $2,400  in  money ;  the  third  allegea 
the  money  to  have  been  received  by  the  de- 
fendant from  the  sale  of  the  wood  delivered 
under  this  contract.  The  defendant  pleaded 
the  general  ianue,  and,  after  the  case  had 
been  once  tried  and  reversed  by  this  court, 
added  a  notice  that,  after  the  commence- 
ment of  this  action,  he  received  his  Hnal 
discharge  in  bankruptcy,  and  was,  together 
with  his  sureties  on  the  capias  bond,  there- 
by released  from  any  further  liability  OH 
this  claim.  The  plaintiff  recovered  a  ver- 
dict and  judgment,  and  the  defendant  haa 
brought  error. 

Ws  consider  the  last  question  mentioned 
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eoucludve  of  the  case.  It  is  maintained  by 
the  defendant  that  the  plaintiff's  claim  for 
the  converaicm  of  the  property  constituted 
a  debt  provable  ag&inet  the  bankrupt,  and 
i  63  of  the  bankrupt  act  of  1893  sustaiaa 
this  contention.  It  provides  that  "debts  of 
the  bankrupt  may  be  proved  and  allowed 
against  his  estate  which  are;  1st,  a  fixed 
liability  ae  evidenced  by  an  instrument  in 
writing;  2d,  founded  upon  a  contract  ex- 
press or  implied."  That  ualiqiiidated 
claims  such  as  this  may  be  proved  against 
a  bankrupt's  estate  admits  of  no  doubt. 
Subdivision  6  of  3  63  expressly  recognizes 
the  right  and  there  are  many  cases  arising 
under  earlier  laws  where  they  have  been 
proved.  It  does  not  necessarily  follow  that 
a  discharge  in  bankruptcy  releases  a  bank- 
rupt from  all  of  his  provable  debts.  He  is 
released  only  from  those  which  the  law  pro- 
vides that  he  shall  be  released  from.  Sec- 
tion 17  of  the  act  of  1898  excepts  all  prova- 
ble debts  "created  by  his  fraud,  embezzle- 
ment, misappropriation  or  defalcation, 
while  acting  as  an  officer,  or  in  any  fiduciary 
capacity,"  and  it  seems  to  b«  agreed  by 
.  counsel  that  the  defendant  is  released  by 
his  discharge  unless  this  claim  is  within 
this  exception.  Counsel  for  the  plaiatifT 
dte  some  cases  which  are  said  *-      --'-^- 


the  claim  that  this 
the  exception.  1 
logg,  IS  III.  647, 
oriving  money  to 
certain  land  for  the 


falls  within 
Uatteton  v.  Kel- 
held  that  one  re- 
in the  purchase  of 
ler  of  the  money 
acted  in  a  fiduciary  capacity,  and  would  not 
be  discharged  from  a  claim  based  on  his 
misappropriation  of  the  money.  The  case 
of  Herman  v.  Lynch,  26  Kan.  43S,  40  Am. 
Rep.  320,  was  similar.  The  defendant  re- 
cmved  money  for  the  purpose  of  buying  ai- 
ehange,  and  remitting  it  to  plaintiR's  cred- 
itOTB.  Instead  of  doing  ao,  he  converted  the 
money,  and  it  waR  held  that  he  was  not  re- 
leased by  a  discharge  in  bankruptcy.  In 
Fnlton  V.  Bammond  (1882)  11  Fed.  291, 
action  was  brought  against  one  who  had 
taken  a  note  for  collection,  and  appropriat- 
ed the  proceeds  to  his  own  use.  Discharge 
in  bankruptcy  was  held  no  defense.  In  each 
of  these  cs>'es  there  was  a  clear  fiduciary 
relation.  The  defendant  was  an  agent,  and 
ember.zled  the  funds  of  his  principal.  There 
are,  however,  two  Vermont  cases  which  are 
in  point.  In  the  ease  of  Johtmon  v.  Warden. 
47  Vt.  467,  decided  in  1874,  plaintiff 
brought  trover  for  a  yoke  of  oxen,  which  he 
sold  conditionally  to  the  defendant,  reserv- 
ing the  title  until  fully  paid  tor.  The  lat- 
ter exchanged  the  cattle  for  some  stags,  and 
never  paid  for  the  oxen.  Bankruptcy  pro- 
ceedings followed,  and  plaintiff  proved  his 
claim  for  a  balance  due  upon  the  oxen,  and 
the  defendant  was  discharged.  The  court 
refused  to  instruct  the  jury  that  the  dis- 
charge should  defeat  plaintiff's  action,  and 
the  judgment  was  affirmed,  the  court  hold- 
ing that  by  the  contract  plaintiff  had  a 
claim  for  the  price,  and  a  right  to  the  oxen 
until  the  debt  should  be  paid ;  and  that  by 
proving  his  debt  he  was  pursuing  one  of  his 
remedies,  which  he  could  do  wiuiout  losing 
£3  L.  It.  A. 


the  other.  No  authority  was  cited.  Ii» 
Darling  v.  Woodtoard  (1881)  M  Vt.  101, 
plaintiff  had  a  lien  on  aheep,  and  brought 
trover  for  their  conversion.  A  discharge  in 
bankruptcy  being  pleaded,  the  court  hrid 
that  the  debt  was  created  by  fraud,  and  th* 
plaintiff  was  allowed  to  recover.  Upon  th* 
other  hand,  we  find  the  leading  case  of 
Chapman  v.  Fortylh,  reported  in  1644  in  2 
How.  20e,  11  L.  ed.  236.  It  was  there  held 
that  a  factor  who  converted  a  balance  did 
not  owe  a  "fiduciary  debt."  It  was  said: 
"The  second  point  is  whether  a  factor,  who- 
retains  the  money  of  his  principal,  is  a  fi- 
duciary debtor  within  the  act.  If  the  act 
embrace  such  a  debt,  it  will  he  difficult  to^ 
limit  its  application.  It  must  include  all 
debts  arising  from  agencies,  and,  indeed,  all 
cases  where  the  law  implies  an  obligation 
from  the  trust  reposed  in  the  debtor.  Such 
a  c(mstniction  would  have  left  but  few 
debts  on  which  the  law  could  operate.  In 
almost  all  the  commercial  transactions  of 
the  country,  confidence  is  reposed  in  the 
punctuality  and  integrity  of  the  d^tor,  ijid 
a  violation  of  these  is,  in  a  commereik) 
sense,  a  disregard  of  a  trust.  But  this  is 
not  the  relation  spoken  of  in  the  let  section 
of  the  act.  The  coses  enumerated,  'the 
defalcation  of  a  public  ofiScer,'  'executor,' 
'administrator,'  'guardian,'  or  'trustoe'  are 
not  cases  of  implied,  but  special,  trusts,  and 
the  'other  fiduciary  capacity'  mentioned 
must  mean  the  same  class  of  trusts.  Tbe- 
act  speaks  of  technical  trusts,  and  not  thoae 
which  tbe  law  implies  from  the  contract. 
A  factory  is  not,  therefore,  within  the  act." 
In  Campbeil  v.  Perkini  (1863)  8  N.  Y.  439, 
it  was  held  that  a  claim  for  unliquidated 
damages  founded  on  a  contract  of  storage 
was  a  debt,  subject  to  the  bankruptcy  act, 
though  recovery  was  sought  in  an  action  of 
tort;  and  tbe  bankrupt  was  released  by  the 
discharge.  In  Cronon  v.  Cotting  (1870) 
104  Mass.  245,  it  was  held  that  th6  delivery 
of  bills  of  exchange  to  defendant  for  colleo- 
tion,  for  application  upon  defendant's  claim 
against  the  plaintiff,  and  payment  of  tlie 
balance  of  tbe  proceeds  to  plaintiff,  did  not 
constitute  a  fiduciary  relation,  and  it  was 
said  that  to  so  hold  "would  require  an  in- 
terpretation so  broad  that  almost  all  pecu- 
niary obligations,  especially  those  implied 
by  law,  woiild  be  included,"  and  the  court 
addedr  "We  are  inclined  to  the  opinioD 
that  the  phrase  implies  a  fiduciary  relation 
existing  previously  to,  or  independently  ol, 
the  particular  transaction  from  which  the- 
debt  arises."  In  Seal  v.  Clark  (1877)  9K 
U.  S.  704,  reft  ftom.  Xeal  v.  Scrupffi.  24  I* 
ed.  586,  it  was  held  that  the  word  "fraud," 
as  used  in  tbe  bankruptcy  law  of  1807, 
means  positive  fraud,  or  fraud  in  tact,  in- 
volving moral  turpitude  or  intentional 
wrong,  and  not  implied  fraud,  or  fraud  in 
law,  which  may  exist  without  tbe  imputa- 
tion of  bad  faith  or  Immorality.  In  Ante* 
V.  Uoir,  138  U.  S.  306,  34  L.  ed.  961,  11  Snp. 
Ct.  Rep.  311,  the  defendant  availed  himself 
of  a  right  under  an  executory  contract  t» 
call  tor  wines,  when  he  knew  he  was  insol- 
vent, with  inte^t  to  get  poeseasien  of  them. 
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uid  eonvert  tliem  to  Mb  «wn  use,  without 
MTiii?  for  thera.  The  juiy  was  allowed  to 
find  E£at  he  was  ^iltj  of  fraud  in  fact  In- 
volving moral  turpitude  or  intentional 
wrong  in  the  creation  of  the  debt  In  Up- 
thur  V.  Briscoe,  13S  U.  S.  365,  34  L.  ed.  931, 
11  Sup.  Ct.  Rep.  313,  this  question  is  dis- 
CDSsed,  and  the  doctrine  of  Cronan  v.  Cot- 
ting  approveil;  t.  e.  that  the  phrase  implies 
a  fiduciai;  relation  existing  preTiouBljr  to 
or  independently  of  the  particular  transac- 
tion out  -of  which  the  debt  arises.  Bee  also 
Henneguin  v.  Cleicg,  lit  U.  S.  676,  28  L. 
•d.  666,  4  Sup.  Ct.  Rep.  676;  Collier,  Bank- 
mptcy,  p.  203. 

It  is  contended,  howe^'er,  that,  as  the  de- 
fendant was  arrested  upon  a  capia.i,  and 
gave  bail,  the  surety  is  not  discharged,  and 
that  a  judgment  is  neceaxary,  and  should  be 
pemiitted  to  fix  his  liability.  We  think 
this  position  is  not  tenabte.  The  responsi- 
bility of  the  surety  is  limited  by  a  strict 
construction  of  his  bond.  There  can  be 
liability  unless  a  judgment  is  procured  _ 
the  action  against  the  principal,  and  that 
can  never  be,  for  the  reason  that  he  is  re- 
leased by  his  discharge.  Com.  v.  Huber,  3 
Clark  (Pa.)  334;  Kirbg  v.  Garrison.  21  N. 
J.  L.  17B;  Barber  v.  Rodgtrs,  71  Pa.  362; 
(Mlier,  B«nkrnpt<7,  p.  185.      Counsel  for 


the  plaintiff  assert  Uiat  the  "discbarge  waa 
not  Bufliciently  pleaded  to  permit  defendant 
to  go  to  the  jury  on  that  question,  or  to  call 
for  an  instruction  by  the  court,  in  that  the 
notice  of  the  discharge  did  not  set  up  facts 
neces<<Bry  to  give  the  bankruptcy  court  ju- 
risdiction, including  "an  allegation  of  resi- 
dence of  the  bankrupt  in  the  district  where 
said  court  was  situate.  The  jurisdiction  of 
courts  of  bankruptcy  need  not  necessarily 
appear  upon  the  face  of  the  proceedings. 
See  Collier,  Bankruptcy,  p.  8,  and  cases 
there  cited.  In  pleading  judgments  of  do- 
mestic courts  of  record,  the  jurisdiction  of 
the  court  need  not  be  affirmatively  shown 
by  stating  the  facts  upon  which  it  attached. 
12  Am.  &.  Eng.  Euc.  Law,  p.  14df,  and  not«. 
Under  the  proofs  the  court  should  have  di- 
rected a  verdict  for  the  defendant. 

We  think  it  unnecessary  to  discusB  tba 
other  questions  raised,  most,  If  not  .ill,  of 
which  are  covered  by  our  former  opinion  in 
this  case,  reported  in  123  Mich.  161,  81  N. 
W.  1093. 

The  judgment  is  revcr»eA,  and  a  new  tria! 

IiOBC,  ■!.,  did  not  ut.    The  other  Justieea 
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Lndvlg  MASTAD,  Appt., 
SWEDISH  BRETHREN,  Retpt. 


..Hinn... 


■A  ycraoM  BBBSKliiar  and  conlrolllnv  a 
pablle  pliiee  of  amsiemviit  which  he  In- 
vites thr  pabtic,  on  payinent  of  an  admlnlon 

fee,  to  attend,  and  at  which  place  he  sells  to 
Ma  customsrs  and  patrons  IntoilcatlDg  liq- 
uors, who  sells  such  liquors  to  one  in  atlend- 
«nce  nl  such  place,  and  thereby  renders  btm 
drunk  Hod  disorderly,  well  knowing  that  wbtu 
In  that  condition  be  la  likely  to  commit  bs- 
sanlls  upon  olbers  without  canse  or  provacs- 


tion 


sund  t 


nable  c 


protect  bis  other  customers  end  patrons  from 
Burb  assaults  and  Insulta.  and  for  a  fail- 
nie  to  do  so  Is  liable  for  damages  at  the  anit 
of  one  assaolted  and  Injured. 

(April  SS.  1901.) 

APPEAI.  Iw  complainant  from  an  order 
of  the  District  Court  tor  Hennepin 
County  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  hold  defend- 
mnt  liable  for   an  assault  committed   upon 

•Headnote  by  BaowR,  J. 

Nora. — For  a  case  in  this  series  ■■  to  Ilsbll- 
ttj  o(  saloon  keeper  rumlshlng  liquor  to  iDIoi- 
teatad  person  lor  Injury  done  by  blm  to  other 
(DMt,  Me  Beldlng  v.  Johnaon  (Qa.)  11  L.  R.  A. 
BS- 

As  to  liability  for  negtleence  caoslnB  Injury 
to  qicctatoTS  at  pabUc  eiblbltlon  or  entertaln- 
mvat,  see  Hart  v.  WaAlnstoo  Park  Club  (III.) 
Sa  L.II.  A. 


complainant  while  he  was  attending  a  pic- 
nic held  by  defendant  upon  grounds  for  ad- 
mission to  which  payment  was  required. 
Reveraed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Arotander,  for  appellant: 

Ordinary  care  in  and  about  protecting  de- 
fendant's guests  invited  to  come  to  its 
grounds  for  its  benefit  certainly  required 
rither  police,  or  other  protection  to  the 
peaceable  element. 

There  can  be  no  reason  why  the  same  rule 
should  not  be  applied  to  defendant  in  this 
case  that  applies  generally  to  a  trader  who 
invites  the  general  public  to  his  premises 
for  his  own  benefit,  viz.,  to  use  ordinaiy 
care  to  see  that  they  sustain  no  injuries, 
either  from  pitfalls  or  other  exposures, 
which  ordinary  care  can  guard  against. 

Rommtl  v,  Bahambaehfr,  120  Pa.  579,  11 
Atl.  779. 

A  difTerent  rule  obtains  in  cases  of  crim- 
inal acts,  and  in  cases  of  public  nuisance, 
than  obtains  in  cases  of  negligence. 

If  a  man  does  an  unlawful  act,  he  shall 
be  answerable  for  the  consequences  of  it. 

Soott  V.  Bhepherd.  3  Wils.  403. 

One  who  does  an   illegal  or  mischievoiu 

2!)  L.  II.  A.  402  :  Lane  T.  Minnesota  State  Acrl. 
^0.  (M)nn.)  28  L.  R.  A.  T08:  Richmond  k  U. 
R  Co.  T.  Hoore  <Va.)  ST  L.  B.  A.  268:  Hslly- 
barton  v.  Barke  County  Pair  Asao.  (N.  C.)  SS 
L.  R.  A.  1B6  :  Thompson  v.  Lowell.  L.  A  H. 
Street  R.  Co.  (Mass.)  40  L.  R.  A  846  ;  and  S*- 
beck  7.  I'lattdentBche  Volksfest  Vereln  (N.  J. 
I..J  60  L.  R.  A.  19S. 
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act  wliich  ia  likely  to  prova  injurioua  to 
Others  IB  anawerable  for  the  coiuequeiicea 
which  may  directly  uxA  naturally  result 
from  bia  conduct,  Uiough  he  does  not  intend 
to  do  the  particular  injury  which  follows. 

Tandeniwgk  y.  Trvaa,  4  Denio,  404,  47 
Am.  Dec.  208;  Billman  v.  Indianapolis,  C. 
<C  L.  R.  Co.  76  Ind.  166,  40  Am.  Rep.  230; 
Dyg^t  V.  Hchenck,  23  Wend.  446,  35  Am. 
Dec.  e7G:  Weick  v.  Lander,  75  111.  63. 

Selling  li(|Uor  without  a,  liceoM  ia  not 
only  a  criminal  act,  but  was  coosidered  a. 
public  nuiaance  at  common  law. 

Wood,  Nuisances,  i  25;  Stale  em  ret.  Cir- 
euit  Attorney/  v.  Uhrig,  14  Mo.  App.  413; 
State  ea  rel.  Vance  v.  Crawford,  28  Kan. 
726,  42  Am.  Bep.  1S2. 

The  primary  and  substantial  cause  of  the 
injury  was  the  negligence  of  the  defendant, 
and  it  is  not  competent  (or  it  to  say  that 
it  is  absolved  from  the  consequences  of  its 
wrongful  act  by  what  someone  else  did. 

CoJiina  v.  Middle  Level  Comra.  L.  R.  4  C. 
P.  278;  Clark  v.  Chamter*.  L.  R.  3  Q.  B. 
Div.  327;  ScoH  v.  Shepherd,  3  Wils.  403; 
Illidge  \.  GoodvAn,  5  Car.  i.  P.  192;  Lynch 
V.  Hurdin,  1  Q.  ]).  29;  Dygert  v.  Schenck, 
23  Wend.  446,  36  Am.  Dec.  67S;  Vanden- 
hurgh  V.  Trvax,  4  Denio,  464,  47  Am.  Dec. 
268;  Povjcll  v,  Deveney,  3  Cuah.  300,  50 
Am.  Dec.  738;  Saliabury  t.  Berokenroder, 
106  Mass.  468,  8  Am.  Rep.  364;  Lane  v.  At- 
lantio  Work4,  107  Mase.  104;  Weick  v.  Lan- 
der, 7G  ill.  03;  Binford  v.  Johntton,  82  Tnd. 
426,  42  Am.  Rep.  608;  Henry  v.  Southern 
P.  R.  Co.  50  Cal.  176. 

Meagre.  A,  B.  DanlliM  and  F.  N.  Hut- 
drlx,  for  respondent: 

This  action  is  not  distinguishable  from 
Svin/in  v.  Lmcrj/,  37  Uinu.  345,  34  N.  W. 

It  does  not  appear  from  the  complaint  in 
this  action  that  the  defendant  knew,  or 
ought  to  have  known,  that  Olson  assaulted 
plaintiff,  or  that  it  could  have  prevented 
any  of  the  injuries  so  received  by  him  after 
it  knew  of  the  assault. 

Lucy  y.  Chicago  G.  W.  R.  Co.  64  Minn.  7, 
31  L.  R.  A.  661,  65  N.  W.  044. 

The  mere  fact  that  a  man  is  a  wrongdoer 
does  not  make  him  liable  for  all  the  conse- 
quences of  hia  wrongful  act,  no  matter  how 

Beaoh  V.  Ranney,  2  Hill,  309. 

Brown,  J.,  delivered  the  opinion  of  the 

Appeal  from  an  order  sustaining  a  gen- 
eral demurrer  to  the  complaint.  The  com- 
plaint alleges,  substantially:  That  defend- 
ant ia  a  corporation.  The  character  and  na- 
ture of  its  business  is  not  stated.  That  on 
the  11th  of  June,  1809,  defendant  held  or 
gave  a  picnic  on  certain  grounds  at  Lake 
Minnetonka,  invited  the  f-eneral  public  to  at- 
tend the  same,  sold  tickets  of  admission 
thereto,  and  undertook  to  protect  persons  so 
invited,  and  who  bought  tickets  and  attend- 
ed the  picnic,  from  assaults  by  ruffians  and 
drunken  people.  That  plaintiff  bought  a ' 
ticket,  and  spent  the  day  on  the  grounds.  | 
That  during  the  whole  of  the  day,  and 
53  L.  B.  A. 


through    a  coounittae    appointad    for  sueh 

Eurpose,  defendant  unlawfully,  and  without 
cenae,  wAA  intoxicating  liquM-s  on  such 
picnic  grounds  to  all  who  deairsd  to  pur- 
chase tJie  same,  although  it  was  well  aware 
that  the  sale  of  such  liquors  would  be  likel; 
to  cause  persons  to  become  drunk,  violent, 
and  dangerous,  and  likely  to  commit  as- 
saults and  other  breaches  of  the  peace. 
That  defendant  knew  that  one  Charles  Ol- 
son, who  was  an  attendant  at  the  picnic, 
was  liable  to  drink  to  excess,  and  when  un- 
der the  influence  of  intoxicants  was  an  ugly 
and  dangerous  person,  and  likely  to  commit 
assaults  on  peaceable  pcraons.  That,  never- 
theless, defendant  wrongfully  and  unlawful- 
ly sold  him  large  quantities  of  such  liquors, 
and  to  such  an  extent  as  to  render  him 
drunk  and  disorderly;  and,  although  defend- 
ant had  undertaken  to  protect  plaintiff 
while  on  the  grounds  from  assaults  at  the 
hands  of  such  persons,  it  carelessly  and  n^- 
ligently  failed  to  procure  police  protection, 
or  to  provide  or  appmnt  persona  who 
could  maintain  peace  and  order.  That  tha 
said  Olson,  after  being  so  mads  intoxicated, 
and  by  reason  thereof,  without  cause  or 
provocation  assaulted,  beat,  and  bruised 
plaintiff.  The  plaintiff  asked  to  recover 
against  the  defendant  damages  for  such  as- 
sault. Defendant  demurred  to  the  com- 
plaint, which  was  sustained  by  the  court  be- 
low.   Plaintiff  appeals. 

It  is  not  only  alleged  in  the  cMuplaint 
that  defendant  made  OUon  drunk,  knowing 
him  to  be  a  dangerous  and  quarrelsome  per- 
son when  in  that  condition,  and  negligently 
failed  and  neglected  to  provide  protection 
from  his  assaults  and  insults,  but  that  de- 
fendant made  the  sale  of  liquor  to  him  un- 
lawfully, and  without  license.  Whether  de- 
fendant would  be  liable  for  the  conduct  of 
Olson,  and  for  aassults  committed  by  him 
while  intoxicated,  because  of  the  fact  that 
the  sale  of  the  liquor  to  bim  was  unlawful, 
and  without  license,  we  need  not  determine. 
The  cases  cited  by  counsel  for  appellant  sus- 
tain the  alTiTmative  of  the  propoeition  an 
principle,  but,  as  it  is  not  necessary  to  a 
decision  of  this  case,  we  pass  the  question 
for  future  consideration.  The  case  msde  by 
the  complaint  is  similar  to  those  holding  a 
railroad  company  liable  for  assaults  com- 
mitted upon  passengers  by  fellow  passen- 
gers, and  similar  to  the  rule  of  law  applica- 
ble to  hotel  keepers  with  respect  to  the  re- 
sponsibility of  the  keeper  for  the  property 
and  effects  of  his  guests,  and  the  proprietors 
of  other  public  places.  The  rule  with  re- 
spect to  railroad  companies  as  carriers  of 
passengers  is  stated  in  clear  language  in 
Mullan  v.  Wisconsin  C.  R.  Co.  46  Minn.  475, 
49  N.  W.  249,  to  the  effect  that  a  railroad 
company  as  a  carrier  of  passengers  is  bound 
to  exercise  the  utmost  diligence  in  main- 
taining order,  and  guarding  the  passengers 
against  violence  from  whatever  source  aris- 
ing, which  might  reasonably  be  anticipated, 
or  naturally  expected  to  occur,  in  view  of 
all  the  circumstances,  and  the  number  and 
character  of  persons  on  board.  This  rale, 
.  applies  to  drunken   p«rscHU  per- 
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mitted  At  ths  railroad  company  to  remain 
upon  tbEir  train;  is  not  limited  to  peraons 
the  company  may  have  made  intoxicated  by 
tlie  unlawful  or  other  sale  of  intoxicants  to 
them;  but  extends  as  well  to  those  who  be- 
came intoxicated  elsewhere,  and  go  aboard 
the  train  in  that  condition.  If  they  be  per- 
mitt«l  to  remain  passengers,  and  commit 
Maaults  upon  other  unoffending  passengers, 
■od  such  assaults  are  such  as  might  rea- 
sonably be  anticipated  from  the  condition 
of  tbe  drunken  passenger,  the  company  is 
liable.  The  same  principle  is  applied  to  ho- 
t^  or  inn  keepers.  All  who  engage  in  a 
public  business  of  that  nature  are  bound  to 
protect  their  guests,  both  in  person  and 
property,  from  acts  and  misconduct  of 
wrong-doers  permitted  to  remain  upon  the 
premises;  and  the  rules  of  law  applicable 
to  the  common  carrier  are  applicable  alike 
to  them.  Bishop,  Non-Cwitraot  Law,  1173. 
If  such  is  good  law  as  to  the  railroad  com- 
pany and  as  to  the  innkeeper, — and  there 
Is  no  doubt  but  that  it  is, — the  same  rule 


the  sale  of  intoxicating  liquors  at  a  public 
entertainment,  given  and  controlled  by  him, 
which  the  public  are  invited  to  attend  upon 
payment  of  an  admission  fee,  and  who  sells 
such  liquors  to  a  person  in  attendance  at 
the  entertainment  be  well  knows  to  be  vio- 
latt  and  disorderly  when  intoxicated. 
There  is  no  reason  on  principle  why  a  per- 
son owning  and  controlling  such  a  place, 
who  sells  his  wares  to  such  a  person,  know- 
ing his  ugly  and  quarrelsome  disposition 
when  intoxicated,  should  not  he  bound  to 
exercise  at  least  reasonable  care  to  protect 
his  other  guests  from  his  assaults  and  tn- 
snlta.  The  proprietor  of  such  a  place  has 
the  undoubted  right  to  exclude  therefrwn 
drunken  and  disorderly  persona,  and  the 
right  to  remove  and  expel  them  when  they 
become  in  that  condition  and  disorderly, 
and  likely  to  produce  discord  and  brawls. 
Being  clothed  with  such  power  and  author- 
ity, a  corresponding  duty  to  do  so  in  the 
interests  of  law  and  order,  and  for  the  pro- 
tection of  his  other  guests,  should  be  im- 
posed as  a  matter  of  law.  We  are  now 
speaking  of  a  person  lawfully  engaged  in 
the  business  stated  in  the  complaint,  and 
not  of  one  who  violates  the  law  by  sale  of 
intoxicating    liquors    without    license.     The 


cose  of  Rommel  v.  Schambacher,  120  Pa, 
679,  11  Atl.  779,  is  squarely  in  point.  It 
is  there  said:  "If,  on  the  other  hand,  he 
was  guilty  of  making  Flanagan  drunk,  or 
if  be  came  there  drunk,  and  Scnambacher 
knew  that  fact,  he  was  bound  to  see  that  he 
did  no  injury  to  liis  customers.  All  this  is 
a  plain  matter  of  common  law  and  good 
sense,  and  does  not  depend  on  the  act  of 
1854,  or  any  other  statute.  Where  one  ea- 
ters a  saloon  or  tavern  opened  for  the  en- 
tertainment of  the  public,  the  proprietor  is 
bound  to  see  that  be  is  properly  protected 
frraa  the  assaults  or  insults  as  well  of  those 
who  are  in  his  employ  as  of  the  drunken 
and  vicious  men  whMD  he  may  choose  to 
harbor."  In  line  with  these  principles  we 
therefore  hold  that  a  person  having  the  man- 
agement and  control  of  a  public  place  of 
amusement,  which  he  invites  the  public,  on 
payment  of  an  admission  fee,  to  attend,  and 
at  which  he  sells  to  his  customers  intoxicat- 
ing liquors,  who  sells  to  one  in  atendance 
at  such  place  intoxicating  liquor  to  such  an 
extent  as  to  render  him  drunk  and  disorder- 
ly, well  knowing  that  when  in  that  condi- 
ti^m  he  is  likely  to  commit  assaults  npoil 
others  without .  provocation  or  eause,  is 
bound  to  exercise  reasonable  care  to  protect 
his  other  patrons  from  his  assaults  and  in- 
sults, and  for  a  failure  to  do  so  is  liable  in 
an  action  for  damages  to  one  assaulted  and 
injured  by  such  person. 

The  point  is  made  by  respondent  that  the 
complaint  does  not  ajlege  that  defendant 
owned  and  controlled  the  picnic  grounds. 
There  is  no  direct  all»ation  of  either  faet, 
but  the  complaint  does  allege  afflrma- 
tively  the  facts  from  which  its  control  of 
the  picnic  grounds  may  be  fairly  and  reason- 
ably  inferred.  The  complaint  ia  sufficient 
in  this  respect.  Bruntwtck-Balke-GoUender 
Co.  V.  Braekett,  37  Minn.  58,  33  N.  W.  2H. 
The  case  of  8u:infin  v.  Loury,  37  Minn.  345, 
34  N.  W.  22,  is  not  in  point.  Defendant  in 
that  case  was  not  the  proprietor  of  a  public 
place  where  intoxicating  liquors  were  sold, 
and  the  trial  disclosed  no  duty  on  his  part 
to  protect  persons  from  the  assault  of  the 
intoxicated  person.  Such  duty  clearly  fol- 
lows from  the  relation  of  the  parties  in  the 
case  at  bar,  and  on  this  ground  is  distin- 
guishable from  the  Strinfin  Case. 

Order  reverted. 


MISSOURI   SUPREME  COURT. 


John  REEDY,  Reap*., 


A  J*lBt  tiabllltr  Bcalnst  tke  owner 


at  properlr  akattlBK  am  a  mtwttt,  aad 
tke  DiiiBlclpatllr.  exists  where  be  negll- 

Kentl/  sutrers  ralnwaler  to  be  discharged 
from  deffctlfe  pipes  on  bis  roof,  so  that  It 
treeze*  and  forcas  a  dangerous  condition  of 
the  aldeHilk.  which  Is  permitted  to  remain 
' n  tuineeesaarj  period,  nntll  a  passer.b; 


Norm— Ai  to  llabllJt;  of  mmilclpal  c 
tlon  for  Injuries  cnased  br  Ice  and  si 
Btreel*  or  sidewalks,  see,  in  this  series, 
msnn  v.  Uadlson  (Wis.)  SI  L.  R.  A.  Zi 
■Ml*,-  Hasten  v.  Council  Blnffs  (Iowa)  36  L. 
S3  L.  R.  A. 


ore- 1  R.  A.  211;  and  Gsvett  ».  Jackson   (MIcb.)  83 

on     I..  R.  A.  861. 
sus-        A*  to  rlitbt  to  Join  municipal  corporation  and 
and    private  person  In  action  for  Injnilsit  WM  Dat- 
'  '  -   Lansdowne  (Pa.)  enta,  469. 


MS 


Misi 


COOBT, 


Mac. 


■  atrect  is  not  liable  t*  a  paaser-br 
■njnrcd  by  falling  upon  Ice  an  the  sldevaLk. 
tOCmFd  bf  mter  from  >  burst  pipe  leading  to 
a  atorage  tank,  wlien  tbe  breali  Is  not  caused 
bj  BUf  detect  In  the  pipe,  or  bj  his  negLlKeDce. 
altbouiib  tbe  water  maj  have  re&cbed  the 
aldewalk  becanae  pipes  defllgned  to  cacvy  raln- 

M.  Wliere  «  >14ew«.Ik  la  !■  fact  rea- 
dere«     daascroaa      l>r     ■Uppcft'     lee 

formed  from  accldeotat  or  Incidental  dla- 
ebar^  of  wster  tbereoa.  such  not  being  tbe 
prevaJeDt  condition  of  sidewalks  at  tbe  time. 
it  Is  the  duir  of  tbe  citr  to  causs  the  danger 
to  be  wmoTed  within  s  reaaonabla  uma  after 
It  has  notice,  or  bj  tbe  exercise  ot  reasonable 
care  can  discover  the  eondltlon. 

4,  Altbaash  the  qaeatloa  of  aottee  to 
the  citr  of  daaseroaa  Ice  oa  the  aide- 
walk  la  tor  the  Jnrrt  where  It  froze  dur- 
ing the  nlgbt  and  In  the  mamlnf  was  coT- 
•red  by  the  abuttlog  owner  with  malt  sprout* 
which  were  swept  oft  by  boys  about  dark  on 
the  erenlDg  of  tbe  accident,  yet  If  tbe  Jury 
Is  not  from  the  Tldoage  It  should  not  be  per- 
mitted to  draw  the  loference  of  notice  from 
conalderatlon  of  the  care  that  would  be  eier- 
ciaed  by  the  city's  "proper  omcers  baring 
charge  of  keeping  Its  streets  In  repair." 

t.  It  caanot  be  aaaamed  eoBclaalvelr, 
as  matter  of  law,  that  a  sidewalk  covered 
with  slippery  Ice  over  which  malt  sprouts 
have  been  spread  Is  safe  nnlll  tbey  are  swept 
oD. 

il.  'Whether  or  aot  a  eltr  performa  Ita 
dotr  by  seeing  that  slippery  Ice  oQ  the  side- 
walk Is  covered  with  malt  sprouts  Is  a  ques- 
tion of  fact  for  the  Jury. 

(Uarcb  29.  IMl.) 

APPEAL  by  defendants  from  a Judgmeot 
ot  the  Circuit  Court  for  Gaeconad* 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
jurieB  caused  by  ft  fall  on  a.  sidewalk  which 
waa  alleged  to  be  unsafe  because  of  defend- 
lints'  negligence.     Reversed. 

The  facta  are  atated  in  the  opinion. 

Messrs.  B.  BoIiniiTinaober,  Chrl  V*- 
Bhr,  and  A.  Nloholson,  for  appellant  city: 

It  is  not  every  acoumulfttion  of  snow  or 
iM  upon  the  highway  which  makes  it  defect- 
ive, nor  will  mere  sHpperineBs  from  ice  dur- 
ing inclemMlt  weather,  and  an  accident 
suiting  therefrom,  create  liability  upon  the 
part  of  a  municipal  corporation. 

Stanton  t.  Bpringfield,  12  Allen,  560 
Itaton  v.  Boston,  U  Alien,  508:  Slonc  v 
Httbbardston,  100  Mfcss.  46;  Groasenbach  v. 
iliUimikee,  65  Wis.  31,  56  Am.  Rep.  014.  26 
N  W  182-  Broburfl  v,  Des  Moines,  03  Iowa, 
,«3.  14  Am.  Rep.  356,  10  N-  W.  340;  Tay 
lor  Y.  Yonkers,  105  N.  Y.  202.  5B  Am.  Rep- 
4(12,  11  N.  E.  842;  Kinney  v.  Troi/,  109  N. 
Y.  567.  15  N.  E.  728;  Kaoeny  t.  Troy,  lOS 
N  Y.  571.  15  N-  E.  726;  Harrington  v.  Buf- 
falo, 121  N-  Y.  147,  24  N.  E.  180;  Chase  v. 
Clei-eUind,  44  Ohio  St.  505.  58  Am.  Rep.  54.1, 
9  N  E.  225;  Benkes  v.  Uinncapolia,  42 
Minn.  530.  44  N.  W.  1026. 

the  ice  in  question  resulted  in  conseque 
of  the  sudden  bursting  of  a  water  pipe 
private  premises  adjoining  the  highway,  f 
•  sudden  fa.ll  of  temperature.  These  i 
cumstnnces  were  casual  and  could  not  be 
foreseen,  and  therefore  the  city  ought  not 
63  L.  R.  A. 


to  be  held  liable,  even  though  the  formation 
of  ice  was  of  ftucb  a  character  as  to  molce  the 
idewalk  temporarily  defective. 
Ua-rkct  v.  St.  Louis,  56  Mo.  189. 
Immediately  after  the  bursting  of  the  ^ipe 
iind  the  wetting  of  the  sidewalk  all  poeeible 
preuLutions  were  takoi  to  prevent  accident. 
The  water  was  swept  off  the  sidewalk  witli 
brooms,  and  malt  sprouts  were  strewn  tfaere- 
which  remained  until  within  two  houn 
tbe   time   when   plaintiff   slipped.     Th^ 
;e   removed  by   small   boys   who   made  a 
slide  of  the  ice,  rendering  it  slippery.     Un- 
der these  circunutAHcee  the  city  will  not  be 
held  liable  for  the  accident  to  plaintiff. 

Afyers  v.  Kanvu,  108  Mo.  480,  18  S.  W. 
914. 

Kehr  M  Tttt^aaa,  for   appel- 
lant association: 

There  is  in  this  ease  no  joint  liability  be- 
tween the  city  and  the  brewing  association. 
Each  is  sought  to  be  charged  upon  a  separ- 
ate and  distinct  ground  of  liability. — the 
city  because  it  failed  to  keep  tbe  sidewalk  in 

I  reasonably  safe  condition  for  public  trav- 
'1,  the  brewing  association  because  the  gut' 

ter  and  down-spout  on  its  building  adjoip- 
ing  the  sidewalk  are  charged  to  bare  beoi 
defective  and  ingufflcient.  T^e  case  there- 
fore does  not  come  within  S  0  of  art.  16  ol 
the  charter  of  bt.  Louis. 

Donoho  V.    Vuloan   Iran    Worka,   75   Mo. 

II ;  Wiggin  v.  St.  Louis,  135  Mo.  568,  37 
S.  W.  528;  Norton  v.  SI.  Louw,  97  Mo.  637, 

II  S.  W.  242;  81.  touts  v.  Conneoliovt  Uvt. 
h.  ln$.  Co.  107  Mo.  82,  IT  S.  W.  637. 

He  city  haa  sole  control  of  the  atreeta 
and  sidewalks,  and  is  alone  liablo  for  their 
condition.  The  abutting  owner  has  no  such 
liabilitr. 

Sorton  V.  jS(.  Louis,  67  Mo.  637,  11  S.  W, 
242;  St.  Louis  V.  Co»nec(ieu(  Jfuf.  L.  In*. 
Co.  107  Mo.  93,  17  S.  W.  637;  Bauslian  v. 
Yountj,  152  Mo.  317,  53  S.  W.  021 ;  Blake  t. 
at.  Lo^Ua,  40  Mo.  669;  Ba*Mtt  t.  8t.  Jo- 
seph, 63  Mo.  290,  14  Am.  Rep.  440;  Oarrvta- 
ton  V.  St.  Louts,  89  Mo.  208,  68  Am.  Re.|>. 
108,  1  8.  W.  240;  1  Shearm.  A  Redf.  Ne?. 
5th  ed.  i  343. 

The  defendant  brewing  association  owed 
the  plaintiff  no  duty  which  it  has  violated. 
The  petition  alleges  none.  Hence  there  is 
no  negligence. 

Fvcha  V.  at.  Louis,  133  Mo.  194,  34  L.  R. 
A.  118,  31  S.  W.  115,  34  8.  W.  508;  Bamf, 
V.  Hannibal  &  St.  J.  R.  Co.  126  Mo.  372,  28 
L.  R.  A.  847,  28  S.  W.  1069;  Ouricy  v.  JTis- 
sourt  P.  R.  Co.  104  Mo.  211,  16  S.  W.  11: 
Raddy  v.  Jfissourt  P.  B.  Co.  104  Mo.  234,  12 
L.  R.  A.  74(1,  16  S.  W.  1112;  Cooley,  TorU. 
2d  ed.  791-794. 

The  condition  of  the  sidewalk  on  the  even. 
ing  of  December  1,  1896,  was  certainly  the 
proximate  cause  of  the  plointifl's  injur;,  tbe 
condition  of  tJie  gutter  and  down-spout  on 
defendant's  building  on  the  evening  of  No- 
vember 30,  1896,  at  beat,  only  the  remote 
cause.     The  law  always  refers  the  injur^  to 

he   proximate,   not   to   the   remote,   cause. 

Negligence  is  not  actionable  unless  It  la  tbe 
of  tiie  injury  ooraplained 


Negligence  ii 
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Sheann.  &  Redf.  Neg.  Sth  ed.  JS  6,  8,  9, 

SO,  2H;  Webb'a  Pollock,  Torts,  pp.  26,  29,  64 
AddiBoa,  TortB,  6tb  ed.  188T,  with  Wood'i 
notet,  pp.  40,  42;  Cooley,  Torts,  73;  Stepp 
V.  CAfca^o,  ^.  /.  d  P.  R.  Co.  85  Mo.  229; 
etanlei/  v.  Union  Depot  R.  Co.  JU  Mo,  608, 
21  S.  W.  832;  Henry  v.  81.  Louit,  K.  C.  &  N. 
R.  Co.  7fi  Mo.  2S8,  43  Am.  Kep.  752;  Boag  v. 
Lai*  Shore  d  M.  8.  R.  Co.  85  Pa.  293,  27 
Am.  Rep.  653;  Hharp  v.  Powell,  L.  R.  7  C. 
P.  233,  41  L.  J.  C.  P.  N.  S.  96;  Blylh  v.  Pro- 
prietors of  Birmingham,  Waterworks  Co.  11 
Exch.  781.  25  L.  J.  Exch.  N.  6.  212;  Weel 
Mahaiioy  Tirp.  t.  Watson,  116  Pa.  344,  S 
Atl.  430;  Fatccett  v.  Pittsbvrg,  0.  i  St.  L. 
R.  Co.  24  W.  Va,  755;  Bokeffer  v.  Waahing- 
tort  City,  V.  if.  d  O.  8.  R.  Co.  105  U.  S.  249, 
2S  L.  ed.  1070;  Chamberlain  t.  Oahkosh,  84 
Wis.  289,  19  L.  R.  A.  613,  64  N.  W.  818; 
L«iois  T.  Flint  it  P.  M.  R.  Co.  54  Mich.  65, 
£2  Am.  Rep.  700,  19  N.  W.  744 ;  Rookford  v. 
Tripp,  83  Hi.  247,  25  Am.  Rep.  381 ;  Phillips 
▼.  Dickeraon.  86  111.  11,  28  Am.  Rep.  607; 
Brandon  v.  Oulf  City  Cotton  Press  A  Ufg. 
•Co.  61  Tex.  121;  Allegheny  v.  Zimmerman, 
96  Pa.  287,  40  Am.  Kep.  649;  Deisenricter 
T.  Kraiw-Mertei  Malting  Co.  97  Wis.  279, 
72  N.  W.  735 ;  Schwartz  t.  Shall,  45  W.  Va. 
405,  31  S.  E.  014. 

The  ice  on  t^e  aidewalk  did  not  constitute 
«ii  obstruction  in  the  sense  of  the  law. 

Broburg  v.  Des  Moinea,  63  Iowa,  623,  50 
Am.  Rep.  756,  19  N.  W.  340;  Chieago  v. 
MaOiven,  78  111.  347;  Vouch  Chunk  v. 
Kline,  100  Pa.  110,  46  Am.  Rep.  364 ;  Gilbert 
▼.  Roabvry,  100  Mass.  186;  Smyth  v.  Ban- 
gor, 72  Me.  249;  Pinkham  v.  Topsfield,  104 
Maaa.  78;  Taylor  v.  Yonkers,  105  N.  Y.  202, 
69  Am.  Rep.  492,  11  N.  E.  642. 

Bt  stepping  into  the  street,  plaJntilT 
wmud  have  avoided  the  ice  on  the  sidewalk, 
And  would  thus  have  escaped  the  riak  of  in- 
jury. His  failure  to  do  so  is  contributory 
negliRenee. 

Cohn  T.  Kanmu,  108  Mo.  387,  18  S.  W. 
973;  Indianapolis  t.  Cook,  99  Ind.  10;  Boyle 
T.  Mahonog  City,  137  Pa,  1,  40  Atl.  1093. 

Mesars.  A.  R.  T&ylor  uid  B,  Ij.  MaUi- 
•WB  for  reapondent. 

Talllant,  J.,  delivered  the  opinion  at  the 

Plaintiff  slipped  and  fell  ou  ice  on  a  side- 
walk in  one  ot  the  public  streets  ot  the  de- 
fendant city,  and  sufTered  serious  injuries. 
This  suit  is  to  recover  damages  for  those  in- 
juries.  The  defendants  were  supd  as  joint 
tortfeasors.  The  joint  injury  is  alle^d  to 
consist  in  neglecting  to  remove  the  ice  from 
the  sidewalk  within  a  reasonable  time  after 
its  existence  was  known,  or  would  hnve  been 
known,  if  reasonable  care  bad  been  observed. 
The  defendant  the  St.  Louis  Brewing-  Abso- 
oiation  is  cbar)^  in  the  petition  to  have 
oiused  the  ice  to  form  by  sulTering  water 
from  its  abutting  premises  to  flow  upon  the 
sidewalk  in  freezing  weather.  The  particu- 
lar fact  of  negligence  alleged  against  the 
brewing  asKOciatioa  is  that  tne  gutter  on 
that  defendants'  building  was  in  "defective 
condition;"  "that,  owing  to  the  insufficiency 
of  the  spouts  and  gutters  Mi  said  building, 
fi3I..B.A. 


the  water  from  the  ro«f  of  said  building 
overflowed  upon  the  sidewalk  of  said  street, 
where  it  was  frozen,  and  became  a  dangerous 
obstruction  to  passage  over  said  sidewalk. 
The  defendants  answered  severally,  denying 
the  allegations  of  negligence,  and  pleaded 
that  plaintiff  was  hinifclf  guilty  of  negli- 
gence that  contributed  to  his  injuries.  It 
appeared  from  the  evidence  that  the  brewing 
aasociation  owned  buildings  at  the  south- 
east comer  of  Eighteenth  street  and   Cass 


storage  house,  which  is  about  4 
The  buildings  north  and  south  of  the  alfey 
are  connected  by  a  bridge.  On  the  building 
east  of  the  storage  house  there  was  a  wat«r 
tank  supplied  by  a  pipe  running  acroee  the 
bridge  from  north  to  south.  It  was  a  2  or 
2i  inch  pipe,  packed  in  a  wooden  box,  ex- 
tending over  the  roof  of  the  storage  house  to 
the  tank.  This  was  a  flat  gravel  roof  40  by 
42  feet,  with  a  copper  gutter  around  it  4 
inches  wide  at  the  bottom  and  8  at  the  top, 
with  a  ii  inch  down-spout  of  galvanized 
iron.  As  to  the  condition  of  the  gutter,  the 
testimony  was  conflicting.  Two  of  plain- 
tiff's witneasea  said  it  sagged  in  the  center, 
and  one  said  it  bent  outward.  Defendants' 
ivitueases  testified  that  it  was  in  perfect  con- 
dition, of  best  material  and  workmanship, 
set  on  brick  the  entire  length  of  the  wall, 
and  could  not  sag;  that  tlia  pitch  of  the 
roof  was  18  inches  from  east  to  weet,  and  the 
gutter  and  down-apouts  sufficient  to  carry 
off  the  rainwater  thatwould  accumulate  on  a 
roof  of  that  size.  Plaintiff  lived  in  the  sama 
block  just  south  of  the  brewery,  and  visited 
it  almost  every  day.  On  the  evening  <rf  No- 
vember 30,  1896,  between  7  and  7:30  o'clock, 
plaintiff  went  to  the  brewery,  and  informed 
the  night  watchman  the  water  was  running 
off  the  roof  upon  the  aidewalk.  The  two 
went  out  together,  and  saw  water  runnlTlg 
off  the  roof  of  the  storage  house.  The  night 
watohman  went  upon  the  roof,  and  there 
found  that  a  lenk  had  occurred  in  an  elbow 
in  the  pipe  leading  to  the  tank.  He  went 
across  the  bridge  to  the  mill  house,  and 
turned  off  the  water.  Then  got  a  broom  and 
swept  the  water  off  the  sidewalk  as  well  ■« 
he  could.  The  superintendent  of  the  brew- 
ery, who  lived  near,  was  notified,  and  ha 
caused  two  men  to  spread  malt  sprouts  on 
the  sidewalk  where  the  -water  had  fallen, 
ivith  a  view  to  prevent  the  ice  becoming  slip- 
pery, as  it  was  then  cold  and  freezing.  There 
was  no  rain  or  snow.  The  wealier  was 
clear,  dn*,  and  cold.  The  water  t^at  hod 
thus  fallen  from  the  root  of  the  storage 
house,  or  so  much  of  it  as  had  not  beea 
swept  off,  became  frozen,  and  covered  the 
jidewalk  from  the  building  line  to  the  curb 
with  a.  coating  of  ice.  The  ice  was  thicker 
near  the  building  line  and  the  curb  than  tn 
the  center.  The  location  is  a  thickly  inhab- 
itated  part  of  the  city,  and  a  great  many 
people  ( the  witnesses  said  thousands) 
passed  over  the  place  the  day  following, 
which  was  December  1.  About  5:30  p.  S£. 
that  day  a  lot  of  boys  were  seen  sweeping 
the  malt  sprouts  frnn  the  ice  to  convert  it 
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Into  A  skating  pl^M,  uid  us«d  it  for  tha.t 
■port.  About  7  o'clootc  t^at  «veniiig  tlie 
pVintilT,  while  wajkin^  in  the  center  of  Ui« 
•idawalk  on  this  ice,  slipped  uid  fell,  re 
inff  serious  injuries. 

In  its  instructions,  the  court,  After  pre- 
ceutin^  in  other  respects  the  pteintiff's  hy- 
pothesis of  the  ease,  including  the  formSition 
of  ice  on  the  sidewalk,  rough  anjl  uneven 

■B  to  be  a  dangerous  obstruction  to  peri 

passing,  directed  the  jury  to  find  for  tlie 
plaintilT  against  both  defendants  if  they 
found  from  the  evidence  that  "the  water  was 
caused  to  so  fall  upon  said  sidewalk  because 
the  gutter  of  said  building  was  out  of  re- 
pair and  insufficient  to  carry  the  water  from 
the  roof  of  aaid  building,"  "and  if  the  brow- 
ing association  did  not  use  ordinary  care  in 
maintaining  the  gutters  in  that  condition, 
and  in  suffering  the  ice  to  so  remain  on  " 
■idewalk,  and  if  the  city  knew,  or  by  the 
of  ordinary  care  would  have  known,  of  the 
condition  in  time  to  remove  it."  Other 
structions,  upon  like  hypotheses  (leaving 
that  of  the  city's  duty),  directed  a  verdict 
against  the  brewing  assodation  alone,  to  all 
of  which  exceptions  were  token.  It  is  un- 
necessary to  here  copy  the  instructions  giv- 
m  for  defendants,  but  it  is  sufficient  to  say 
that,  in  general,  they  directed  a  verdict  for 
defendants,  and  each  of  them,  unless  the  acts 
of  negligence  propounded  in  plaintiff's  in- 
structions were  established  by  the  proof,  or 
if  the  plaintiff  was  himself  negligent.  For 
the  city  the  instructions  given  carried  the 
theory  that  the  mere  formation  of  ice  or  ac- 
cumulation of  snow  on  the  sidewalk  did  not 
constitute  a  condition  for  which  the  citv 
would  be  liable,  but  thnt  the  ice  or  snow 
would  have  to  be  so  rough  and  uneven  as  to 
constitute  an  obstruction  dnngerous  to  per- 
sons using  the  Bidewalk.  while  exercising  or- 
dinary care.  Each  defendant  ssked  an  in- 
struction in  the  nature  of  a  nonsuit,  and, 
among  others,  instructions  tr>  the  effect  that 
ice  which  was  smooth  and  slippery  was  not 
an  obstruction,  but,  to  become  such,  it  must 
be  rough  and  uneven  in  its  surface.  Those 
instructions  were  refused,  and  their  refusal 
assigned  tor  error.  There  was  a  verdict  of 
$4,500  for  plaintiff  against  both  defeudanta, 
from  which  they  appeal. 

I.  The  first  proposition  advanced  by  the 
defendant  brewing  association  is  that  the  pe- 
tition makes  no  case  of  joint  liability  of  the 
two  deifeadants,  but  that  as  to  the  one  the 
charge  is  negligence  in  suffering  water  to 
be  discharged  on  the  sidewalk  in  freezing 
weather,  and  as  to  the  other  allowing  an 
obstruction  to  remain  in  the  street  for  an 
unnecessary  period  after  it  was  known,  or 
would  have  been  known  by  the  use  of  proper 
care.  It  is  argued  upon  the  authority  of 
Norton  \.  St.  LouU,  07  Mo.  537,  11  S.  W. 
242;  St.  Louie  v.  Connetiout  iful.  L.  In». 
Co.  107  Mo.  92,  17  8.  W.  637 ;  Baustw,  v. 
Young,  152  Mo.  317,  63  8.  W.  B21,  and  other 
cases  cited,  that  the  abutting  owner  is  not 
responsible  for  the  rondition  of  the  sidewalk 
in  his  front,  but  that  the  duty  to  look  aftor 
that  is  on  the  city  alone.  It  does  not,  how- 
ever, impair  the  doctrine  laid  down  in  those 
e^  L.  H.  A. 


cases  to  u,j  th*t  an  individual  may  become 

liable  and  jointly  liable  with  the  city  for  an 
unsafe  condition  of  the  sidewalk.  This  lia- 
bility doee  not  arise  from  the  tact  that  he  is 
owner  of  property  abutting  the  sidewalk, 
but  from  the  fact  that  he  is  instrumental  in 
causing  the  condition,  dtber  by  bis  wilful 
act  or  negligent  omission  to  perform  a  duty 
which  the  law  imposes  on  him.  If  he  is  al- 
lowed an  eztraordinstry  use  of  the  sidewalk 
for  his  privato  convenience,   as,   for   exam- 


Btreet  B.  Co.  133  Mo.  274,  34  8.  W.  500). 
water  meter   lOarvin  v.  81.  Louit,  151  Mo. 
334,  62  S.  W.  210),  or  an  excavation  in  close 

Sroximity  to  the  sidewalk  for  a  fonndaUon 
ir  a  new  building  [Wiggin  v.  St.  Lout*, 
139  Mo.  6SB,  37  S.  W.  528) ,  the  law  imposes 
on  him  the  exercise  of  reasonable  care  to 
guard  the  public  from  injury  in  such  us& 
And  it  may  he  said  that  if  the  individual 
nej^lect  to  perform  any  duty  that  the  law  im- 
poses on  him  in  particular,  and  a  dangerous 
condition  of  the  sidewalk  results,  then  a  new 
duty  on  him  in  relation  to  that  condition 
arises,  and,  of  course,  with  greater  force. 
it  would  be  so  if  that  condition  was  the  re- 
sult of  his  wilful  act. 

Now  the  petition  in  this  case  charges  that 
the  defendant  brewing  associatjon  main- 
tained a  defective  gutter,  and  that  the  in- 
sufTiciency  of  the  spouts  and  gutters  result- 
ed  in  the  discharge  of  water  on  the  sidewalk, 
where  it  became  frozfln.  If,  therefore,  il 
was  the  lawful  duty  of  that  defendant  tfl 
maintain  spouts  and  gutters  sufficient  to  pre- 
vent a  discharge  of  water  on  the  sidewalk, 
its  neglect  to  do  so,  and  the  resultant  ice, 
imposed  a  duty  on  that  defendant  with  ref- 
erence to  the  ice  which  the  law  would  not 
have  imposed  if  the  water  had  fallen  from 
the  clouds  in  the  form  ot  rain  or  snow.  It 
is  said  by  this  defendant  that  there  is  no 
law  retiniring  it  to  have  gutters  and  dovm- 
spouts  on  its  buildings  at  sll.  There  is  no 
Btatuto  on  the  subject  that  we  are  aware  of, 
but  the  principle  of  the  common  law  is  that, 
while  the  owner  of  adjoining  property  is  not 
responsible  for  the  natural  flow  of  water 
across  his  land  onto  the  land  of  his  neigh- 
bor, yet  he  la  liable  if  he  collects  it  in  > 
quantity  by  artificial  means,  and  discharges 
it  in  a  flood  on  his  neighbor's  land,  and  that 
principle  underlies  that  feature  of  this  case. 
Water  accumulated  on  a  large  roof,  and  di- 
rected to  a  single  point,  may  cause  a  nui- 
Rsnce  for  which  the  owner  of  the  house  would 
he  liable.  If,  therefore,  the  petition  is  to 
be  construed  into  stating  a  case  in  which  the 
brewing  asociation  was  negligent  in  suffer- 
ing water  to  be  discharged  on  the  sidewalk 
where  it  became  froien.  and  formed  a  dan- 
gerous condition  (and  that  seems  to  have 
been  the  instruction  put  upon  it  by  both 
parties  and  the  trial  court),  then  it  showed 
a  condition  of  the  sidewalk  for  the  continu- 
ance of  which  for  an  unnecessary  period  both 
defendanto  would  be  liable,  the  joint  wrong 
being  the  neglect  to  remove  the  obstruction. 
2.  But  neither  the  petition  nor  evidence  of 
[Jaintiff  presents  a  theory  of  duty  on  ths- 
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part  of  the  brewing  asaociatioii  fa>  furniah 
afutt«Ts  and  dowu-spouts  to  etary  oB  water 
from  IV  buTsting  pipe  or  a  bursting  tank. 
Concediiig  that  the  gutter  sagged  in  the  cen- 
ter, and  tha.t  it  bent  outward  (upon  which 
point  the  testimony  w«a  c<»ifticting) ,  BJ)d 
that  it  was  inaufficiont  to  carr;f  off  tbis  wa- 
ter, it  does  not  follow  tliat  the  gutters  and 
spoiita  were  not  sufficient  to  carrf  <^  the 
rain  and  melting  snow  that  might  fall  upon 
the  roof,  and  that  is  all  that  would  ontural- 
Ij  be  inferred  as  their  purpose.  Buppose 
the  pipe  bad  burst  at  a  point  on  the  bridge 


by  the  alle;  entrance,  without  poasing 
through  the  gutt«r;  or  supjKise  the  tank  had 
burst,  what  would  the  defective  gutter  have 
had  to  do  with  the  flooded  sidewalk?  These 
ideas  are  suggested  to  point  the  fact  that 
there  is  no  relation,  as  far  as  the  pleadings 
and  proof  show,  between  the  office  of  the 
gutter  and  the  water  in  the  pipe.  When 
this  pipe  burst,  the  water  may  have  been 
foTCM  in  a  body  by  the  preeaure  on  the 
mains  to  a  given  point,  where  the  gutter 
was  unable  to  impede  it.  But  the  gutter 
was  not  designed  for  that  purpose.  There 
ia  nothing  in  the  case  as  made  upon  which 
the  court  could  hold  the  brewing  association 
liable  for  failure  to  furnish  a  gutter  and 
downspouts  sufficient  to  carry  off  water 
from  a  burst  pipe;  and,  even  if  the  evidence 
had  showed  that  the  gutter  was  insufficient 
to  hold  rainwater,  that  would  not  hove 
helped  out  the  plaintiff's  ease,  because  the 
plaintiS's  injuries  did  not  result  from  a 
discharge  of  rainwater  on  the  sidewalk. 
There  is  no  suggestion,  either  in  the  plead- 
ings or  evidence,  that  there  was  any  defect 
in  the  pipe  that  burst,  or  that  the  bursting 
was  attributable  in  any  degree  to  negligence 
of  defendant  brewing  association.  Since 
the  wat^r  did  not  ^t  on  the  sidewalk  by 
reason  of  any  wilful  act  or  ne^-lect  of  duty 
OB  the  part  of  this  defendant,  the  condition 
of  the  sidewalk  in  consequence  was  the  city's 
affair  alone.     The   trial   court  should  have 

g'ren  the  brewing  association's  instruction 
r  a  nonsuit. 


while  properly  using  the  street,  suffers 
jury  in  consequence  of  its  dangerous  condi- 
tion, provided  the  city  had  neglected  a  rea- 
sonable opportunitv  to  remove  the  danger. 
The  questions  that  we  meet,  therefore,  on 
this  branch  of  the  case,  are:  Did  the  ice  in 
this  instance  render  the  sidewalk  danger- 
ous? If  so,  did  the  dty  have  a  reasonable 
opportunity  to  remove  the  danger  before  the 
plaintiff  suffered?  Snow  and  ice  on  side- 
walks have  been  the  occasion  of  many  inju- 
ries to  persons,  and  the  law  books  are  full 
at  instances  where  the  duty  of  a  municipali- 
ty In  respect  to  such  conditions  has  been  dis- 
euseed.  Running  through  all  the  cases  to 
trhich  our  attention  has  been  called  on  this 
subject,  we  find  the  general  proposition  that 
le«  or  snow  upon  a  sidewalk  or  in  •  street 
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is  not  to  be  classed  with  dangerous  obstruc- 

Ijone,  such  as  a  city  is  required  to  remove. 
It  would  be  more  accurate  to  say  that  it  is  a 
dangerous  obstruction,  but  that  it  is  excepts 
ed  from  the  eat^ory  of  obBtructions  for 
which  the  city  is  liable  upon  the  ground  of 
the  impraeticability  of  requiring  the  city  to 
remove  it  There  are,  for  example,  in  this 
city,  many  hundred  of  miles  of  sidewalks 
upon  which  snow  falls  and  ice  forms  when 
the  weather  suits,  and  immediately  upon  its 
fall  the  snow  is  beaten  down  by  the  feet  of 
thousands  walking  over  it.  To  some  extent 
the  sidewalks  and  streets  may  be  and  ore 
cleared  of  such  obstructii»i,  but  to  remove  it 
entirely  or  to  a  d^ee  that  would  render  it 
not  dangerous  is  im  practicable,  and  there- 
fore not  embraced  in  the  law's  reasonable 
requirements.  There  is  another  reason  for 
making  snow  or  ice  on  the  sidewalks  and  in 
the  streets  an  exception  to  that  dangeroua 
condition  for  which  a  city  is  liable;  that  is, 
when  that  condition  exists  generally  it  is 
obvious,  and  everyone  is  on  his  guard.  Any 
pedestrian  on  the  sidewalk  or  traveler  in 
the  street  is  warned  by  all  his  surroundings 
that  ice  and  snow  abound,  and  consequently 
danger  of  slipping  and  falling  is  to  oe  ap- 
prehended at  every  step.  The  law  is  reason- 
able in  this,  as  in  sJl  things.  There  is  a 
collection  of  interesting  eases  In  the  briefs 
of  the  learned  counsel  on  this  subject  which 
are  authority  for  saying  that  when  the  ice 
or  snow  is  merely  smooth  and  slippery  it  is 
not  such  a  dangerous  condition  as  vrill  ren- 
der the  city  liable,  but  that  that  condition 
arises  only  when  the  ice  or  snow  has  been 
siifTcred  to  accumulate  so  as  to  form  an  lin- 
even  surface,  making  it  dangerous  to  at- 
tempt to  pass  over,  Stanton  v.  Springfield, 
12  Allen,  SeO;  ifiMon  v.  Boslon,  14  Allen. 
50S;  Stone  V.  Btibbardston,  100  Maes.  49; 
Groaxenbach  v.  MilwxMkee,  65  Wis.  31,  56 
Am.  Rep.  814,  28  N.  W.  182;  Brobarg  y.  Des 
Moinra,  83  Iowa,  523,  50  Am.  Rep.  768,  19 
N-  W.  340;  Taylor  v.  Tonkers.  105  N.  Y, 
202,  59  Am.  Rep.  492,  11  N.  E.  642:  Ko^enj/ 
V.  Troy.  108  N.  Y.  571,  15  N.  E.  728;  Har- 
rington V.  Buffalo,  121  N.  Y.  147,  ?4  N-  E. 
186;  Chcue  V.  Clevetamd,  44  Ohio  St.  605. 
5B  Am.  Rep.  543,  9  N.  E.  225;  Henbea  v. 
Mintufnpolis,  42  Minn.  530,  44  N.  W.  1020. 
The  principle  involved  in  those  oases  wa* 
prp.'ent  in  the  minds  of  the  court  and  coun- 
sel in  the  trial  of  this  case,  as  was  shown 
in  the  instructions  given  and  in  thone  asked 
and  refused.  But  the  circumstances  of  the 
case  at  bar  do  not  bring  it  within  the  reason 
upon  which  the  doctrine  of  those  cases  is 
founded. 

In  the  first  place,  while  the  evidence 
showed  that  the  ice  was  thicker  at  both 
edces  of  the  sidewalk  than  it  was  in  the 
ceniei'.  yet  it  was  not  such  a  piling  up  of  ice 
at  either  side  na  would  convert  it  into  a  dan- 
gerous obstruction  if  it  was  not  dangerous 
otherwine,  and,  besides,  the  plaintiff  fell  in 
the  center,  where  the  ice  was  smooth,  and 
he  fell  because  it  was  smooth  and  slip- 
pery. And.  on  the  otJier  band,  the  rea- 
sons which  cTicept  slippery  ice  on  a  sidewalk 
from  the  category  of  dangerous  obstruotions 
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for  which  «  d^  11U17  b«  liable  do  not  exist 
in  tliis  eaM.  The  water  which  w*a  frozen 
here  did  not  fall  in  rain  or  enow  from  the 
clouds,  the  city  was  not  oonfronted  with  a 
thousand  milea  of  ice-covered  aidewalks  to 
look  after,  nor  were  the  people  using  the 
sidewalk  at  this  point  adnumiabed  by  the 
general  conditiona  BUrrouuding  them  that  ice 
waa  tfl  b«  expected.  The  weather  was  dry, 
olear.  and  cold.  There  was  ice  at  that  point 
for  a  distance  of  about  16  feet,  but  not  else- 
where. That  the  condition  was  dangerous 
ia  d«nionatrated  by  the  plaintiff's  fall;  that 
the  dan({er  could  have  been  removed  with 
litUe  labor  u-  expense  is  beyond  question. 
'nierefore  the  city  is  not  excused  aa  it  is 
when  its  powers  are  overcome  by  nature  cov- 
ering the  face  of  the  earth  with  ice  and 
snow.  In  one  of  t^e  cases  above  cited  under 
this  he«d  iBenkea  v.  MinneapolU),  there  is 
an  vxpTession  to  the  effect  that  no  difference 
in  principio  is  seen  between  a  eaae  of  ice 
formed  from  rajn  or  snow  and  that  formed 
from  water  escaped  from  a  hose  of  a  Are 
enj^ne.  But  the  facts  of  that  case  do  not 
mark  it  ho  distinctively  as  to  make  it  an 
authority  for  that  proposition,  because,  al- 
though water  from  the  hose  had  entered  into 
the  case,  yet  it  scarcely  changed  the  condi- 
tions. The  court  said:  "The  sum  of  all 
the  evidence  is  that  it  waji,  and  for  some 
time  had  been,  c<^d  winter  weather,  and  all 
the  sidewalks  in  the  citf  were  covered  with 
ice  to  a  certain  extent,  so  that  "if  a  man 
did  not  take  care  he  was  liable  to  slip  and 
fall  almost  any  place."  In  Chate  v.  Cleve- 
land. 44  Ohio  St.  SOS,  58  Am.  Rep.  643,  9  N. 
R.  225,  the  Ohio  court  put  the  exemption  of 
the  city  from  liability  on  account  of  ice  on 
the  sidewalk  upon  the  ground  that  it  would 
be  wnreaaonabfo  to  require  the  city  to  ro- 
move  the  obstruction.  Said  that  court: 
"It  is  not  unreasonable  to  assume  that  there 
were  buudreds  of  similar  dangerous  plscee  in 
the  city  of  Cleveland  at  the  time  of  the  ac- 
cident to  plaintiff.  To  effectually  provide 
against  dangers  fr^n  this  source  wouJd  re- 
quire a  large  special  force,  involving  enor- 
mous eicpense,"  We  hold  that  where  the 
sidewalk  is  in  fact  rendered  dangerous,  be- 
cause of  slippery  ice  formed  from  accidental 
or  incidental  discharge  of  water,  such  not  be- 
ing the  prevalent  condition  of  sidewalka  at 
the  time,  it  is  the  duty  of  the  city  to  cause 
the  danger  to  be  removed  within  a  reeMnable 
time  after  it  has  notice,  or  by  the  exercise 
of  ordinary  care  would  have  discovered  the 
condition. 

Tliis  brings  us  to  the  second  qiiF»tion  un- 
der this  head:  that  is,  Did  the  city  neglect 
that  duty!  The  city  is  not  negligent  unless 
it  knew,  or  should  have  known,  that  the  dan- 
gerous condition  existed,  and  after  such  no- 
tice, actual  or  constructive.  It  was  entitled 
to  a  reas<»able  time  to  remedy  the  fault. 
Baittlian  v.  Young.  152  Mo.  317,  53  S.  W. 
921.  The  water  had  fallen  upon  the  side- 
walk about  twenty-four  hours  before  the 
BccideDt.  It  seems  to  have  been  frozen,  or 
some  of  it,  almoet  immediately,  and  the 
brewery  people  covered  the  surface  with 
malt  sprouts,  with  a  view  to  rendering  it 
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less  dangerous,  and  these  ramained  until 
about  an  hour  and  a  half  before  the  plaintiff 
fell.  During  the  day  it  was  said  thousands 
of  people  passed  over  it  in  safety.  It  w*» 
about  nightfall  when  the  boys  swept  the 
malt  sprouts  oB,  and  made  a.  Seating  place 
of  it  It  was  after  dark  when  the  plaintiff 
fell.  The  only  evideoce  of  notice  to  the  city 
was  contained  in  those  circumstances.  Tlie 
instruction  on  this  point  was:  "And  if  the 
jury  End  frran  the  evidence  that  the  city  of 
St.  Louis,  by  its  proper  officers  having 
charge  of  keeping  its  streets  in  r^air,  knew, 
or  by  the  exercise  of  ordinary  care  would 
have  known,  of  said  defective  conditions  of 
said  sidewalk  in  time,  by  the  exercise  of  or- 
dinary care,  to  have  caused  said  ice  to  be  re- 
moved before  plaintiff's  injury,  and  neglect- 
ed to  do  so."  The  questi<Hi  of  notice  ia  such 
case  is  one  of  fact,  and  where  it  Is  to  be  in- 
ferred from  drcumstances  it  depends  upon 
those  peculiar  to  the  case.  No  definite  rule 
can  be  laid  down,  eitfaer  aa  to  duration  or 
conditions.  Franks  t.  81.  LouU,  110  Uo. 
6le,  IS  S.  W.  938.  We  cannot  say  that  the 
circumstances  in  this  case  did  not  justify  the 
court  in  submitting  that  question  to  the 
jury,  but  in  submitting  it  the  court  left  a 
great  deal  of  inference  to  be  drawn  by  the 
aid  of  that  common  knowledge  which  ju- 
rors derive  from  their  every-day  experience. 
While  that  is  a  source  of  information  which 
the  law  under  certain  conditions  authoriees 
a  jury  to  draw  upon,  Jtt,  because  of  its  un- 
certainty it  should  be  resorted  to  with  cau- 
tion. In  this  caae  we  must  remonber  the 
jury  was  not  drawn  from  the  vicinage  of  the 
accident,  nor  was  it  composed  of  men  fa- 
miliar with  the  duties  of  the  rity  otBcera. 
The  cause  had  been  taken  by  change  of  veaue 
to  Gasconade  county,  and  it  was  tried  bv  a 
Jury  of  strangers  to  the  scene  of  action. 
Therefore,  when  the  court  gave  them  the  in- 
structinn  that  required  them  to  consider  the 
care  that  would  be  exercised  by  the  ci^'s 
"proper  ofBcers  having  charge  of  keeping  its 
streets  in  repair."  it  left  Uiem  very  much 
to  conjecture.  If  plaintiff  relied  upon  »tt 
inference  of  notice  derived  from  the  ordinary 
duties  of  the  city  officers,  he  should  have 
furnished  this  jury  some  evidence  on  that 
point.  The  question  waa  confused  before 
the  jury  with  questions  relating  to  the  lia- 
bility of  the  brewing  association  that  ahouU 
not  have  been  submitted.  This  was  doubt- 
less "to  the  city's  prejudice. 

If  the  dangerous  condition  was  to  be  reck- 
oned from  the  time  the  boys  swept  the  cot- 
ering  of  malt  sprouts  (rfT  the  ice,  in  the  ab- 
sence of  proof  that  the  city  had  actual  notice. 
the  court  might,  with  propriety,  have  refuRed 
to  submit  to  the  jury  the  question  of  the 
city's  constructjve  notice,  depending,  as  it 
dicf,  on  an  inference  to  ba  drawn  from  the 
length  of  time  the  condition  had  existed,  be- 
cause the  plaintiff's  fall  occurred,  with  in  leiu; 
than  two  hours  after  the  boys  had  swept  ofT 
the  malt  sprouts,  and  it  was  about  dusk  when 
that  was  dtme.  But  it  cannot  be  assumed 
conclusively,  as  a  matter  of  law.  that  the  con- 
dition was  safe  until  the  boys  did  the  mis- 
chief.    The  ice  had  been  there  tw«ity-four 
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hoim,  which  nsi  long  enough  to  hare,  at 
least,  raUed  a  question  ot  constructive  no- 
tice, and  it  could  have  heen  removed  entire- 
ly in  a  very  short  while  with  trifling  ex- 
pense. Whether  seeing  that  the  ice  waa 
covered  with  malt  sprouts  was  all  that  the 
situation  reiisonabty  demanded,  and  all  that 
isould  have  been  reasonably  expected,  of  the 
city,  with  the  ordiaary  means  at  its  hands, 
was  a  question  of  fact,  and  one  which  the 
jury  was  possibly  better  equipped,  with  com- 
mon knowledge  of  things,  to  try,  than  tliey 
were  the  auestion  rating  to  the  duties  of 
the  city's  officers  having  charge  of  keeping 
ita  streets  in  repair."  lie  case  was  tried 
on  a  wrong  theory.  The  instrucUons  were 
fashioned  on  those  decisions  above  cited, 
which  related  to  a  condition  of  ice  and  snow 


the  city  liable  only  in  case  the 
is  suffered  to  be  piled  up  so  as  a>  creaic  a 
▼eritable  obstruction  to  climb  over.  The 
jury  were  told  that  if  they  found  that  con- 
dition they  should  Snd  for  the  plaintifT,  and 
tlie  jury  so  found,  although  there  was  no 
arid  en  ce  of  such  a  condition.  There  waa 
evidence,  as  we  have  seen,  tending  to  show 
that  tlie  sidewalk  for  a  distance  of  about  15 
feet  was  covered  with  smooth,  slippery  ice, 
which  rendered  it  dangerous,  and  that  it  was 
Btto^ther  practicable  to  remove  the  danger, 
and  that  the  city  would,  by  the  use  of  ordi- 
nary care,  have  known  of  the  condition  in 
time  to  have  removed  the  ice  or  obviatf^d  the 
^nger.  The  cage,  as  between  the  plaintiff 
and  the  city,  should  have  been  given  to  the 
jury  with  appropriate  instructions  on  that 
theory.  There  was  no  case  at  all  mode 
against  the  brewing  association. 

The  judgment  is  reverted,  and  the  cause 
remanded  to  the  Gasconade  Circuit  Court, 
to  be  retried  according  to  the  views  herein 
expressed. 

All  concur,  except  Marsh*!!,  J.,  absent. 

Rehearing  denied. 


Simeon  BRINK  et  <U.,  Appta., 
WABASH   RAILKOAD   COMPANY. 


1.     Tbc  pp«T«ii(loa  ot  tbe  performaBce 
of  a  enntract  by  a  mac  to  nipport  his  par- 
ents bj   npRllKently   caosInK  his   fleath  gtves 
tbem  no  rlgbt  of  action  at  common  law. 
NoT«. — For  other  casei  In  this  series  as  to 
rlpht  of  parent  to  mslntslo  action  far  deatb  of 
rbltd.  3«e  Win  St  v.  International  &  O.  N.  R.  Co. 
<Tex.)  S  L.  R.  A.  172.  and  note  as  to  action  for 
damatres  for  death   caused  by   neKllgence:    At- 
lanta &  C.  Air  JAnt  R.  Co.  v.  Orsvltt   (Ga.)  2a 
L.  B.  A.  aaZ:  IMvls  t.  St.  Iduls.  I.  M.  A  8.  B. 
Co.    fArk.)    T    L.    R.    A.    2S3 ;    Meyer   v.    King 
(Mtn  )    M   I..    R.   A.   474:    Noble   v.    Seattle 
(Wasb.l   40  L.   R.  A.  BZ2  ;   Uarshall  t.  Hacoa 
Saah  Door  A  Lumber  R.  Co.  <Ca)  41  L.  R.  A. 
211;   and  Hennrssy  v.   Bavarian   Brewing  Co. 
fUo.)  41  li.  R.  A,  SSB. 
53  L.  R.  A. 


S.     Tbe  Injary  to  ■  parent  br  the  nevll- 
Keat  IcIIIInc  of  IiIb  son  who  Is  itnder  coa- 

tract  to  support  blm,  tbereby  preventing  pet- 
(onnance  of  the  contract.  Is  too  remote  to 
form  a  basis  (or  recovery  on  behalf  ol  the  par- 
ent Id  the  absence  of  wilful  Intent  to  Injare 
the  parent. 

(February  12,  1001.) 

APPEAL  by  plaintiffs  from  a  juflgment  of 
the  Circuit  Court  for  Clay  County  in 
favor  of  defendant  in  an  action  I^'ought  to 
recover  damages  for  the  alle^d  negligent 
killing  of  plaintilT's  son,  whereby  he  was 
prevented  from  carrying  out  his  oontract  to 
support  tliem.     Affirmed. 

The  facts  are  statod  in  the  opinion. 

Mr.  Zh  M.  OonkUns.  for  appellanto: 

The  law  will  not  suffer  a  wrong  or  injury 
to  be  done  to  the  person  of  another,  or  to 
his  legal  rights  or  vested  interests,  without 
furnishing  the  means  or  remedy  to  redress 
the  same. 

If  a  person  do  an  act  or  a  wrong  to  an- 
other, whereby  he  sustains  an  injury  or  suf. 
fers  damages  in  consequence  of  tba  wrong- 
ful act,  he  will  have  the  legal  right  to  an 
action  for  damages  therefor. 

Baird  v.  Daiy,  S7  N.  Y.  236,  15  Am.  Rep. 
488. 

Every  invasion  or  injury  to  a  right  im- 
ports a  damage,  even  if  it  does  not  result 
in  pecuniary  loss;  for  wherever  the  plaintiff 
estabSishes  some  legal  right  in  himself,  ^ 
or  through  any  act.  agency,  or  agreement 
iodependent  of  the  defendant,  and  that  right 
has  been  invaded,  weakened,  or  destroyed  bj 
OT  through  the  negligent  or  wrongful  act  ot 
the  defendant,  without  contrihutorr  liabili- 
ty of  plaintiff,  there  is  a  wrong  and  damage 
in  law  resulting  therefrom,  and  an  action 
will  lie  for  pecuniary  compensation,  though 
no  actual  pecuniary  loss  can  be  proved. 

Wells  V.  Steam  Xav.  Co.  2  N.  Y.  204,  S  N. 
y.  375;  Merrick  v.  Brainard,  38  Barb.  674; 
1  Addison.  Torts,  ed.  1878,  pp,  9,  10,  Ifl,  17; 
Oreen  v.  Clarke,  12  N.  Y.  343. 

If  one  commits  a  wrong  againet  anotJier 
the  latter  has  a  remedy  in  an  action  for 
damages   to   recover   compensation    for   the 

1  Addison,  Torts,  ed.  1876,  pp.  43,  B7; 
Story,  Bai1m.  3d  ed.  S3  B4,  150  et  »eq. 

A  wrongful  act  may  not  be  done  with  a 
wilful  or  malicious  intent,  yet,  if  it  be  done 
by  or  through  carelpssnessi  or  n^Iigence,  and 
is  attended  with  and  produces  injury  to  the 
rights  of  another,  he  has  the  legal  ri(;ht  to 
recover  whatever  damages  he  shall  sustain 
by  reason  of  the  negligent  or  wrongful  act. 

1  Addison,  Torts,  ed.  1876,  pp.  11,  17; 
Rlair  v.  Chieago  d  A.  R.  Co.  89  Mo.  334,  I 
S.  W.  367;  Baird  v.  Dalj/,  67  N.  Y.  236,  15 
Am.  Rep.  488. 

Proapective  loss  or  damages  are  considered 
the  immediato  and  natural  consequences  of 
the  wrong  or  injury,  and  it  is  not  necessary 
to  plead  this  fact  in  specific  terms. 

Golden  t.  Clinton,  54  Mo.  App.  100; 
Letoie  v.  ItidependeTice,  54  Mo.  App.  183; 
CUwk  V.  Hill,  69  Mo.  App.  641 :  BarCIey  v. 
Trorlieht.  40  Mo.  App.  214;  Bohmitx  v.  fit. 
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LouU,  I.  M.  A  8.  R.  Co.  118  Mo.  256,  23  L, 
R.  A.  250,  24  S.  W.  472;  QerdeB  v.  Ohriato- 
pker  £  S.  Architeoturai  Iron  A  F.  Co.  124 
Mo.  347,  26  S.  W.  657,  27  S.  W.  615. 

All  the  la.w  requires  is  that  ftn  injury  and 
dMDa^e  bf  wrongful  act  shall  be  done,  and 
nheo  this  fact  occurs  then  the  right  to  an 
action  legally  follows. 

Moke.lsky  v.  Hartmewier,  68  Mo.  App. 
324;  White  T.  Vellia,  31  N,  Y,  406,  88  Am. 
Dec.  282:  2  Addison,  Torta,  ad.  1876,  1088- 
1091,  J105,  1106. 

Every  invasion  of  the  plsintifT's  right  by 
the  fraudulent  or  wrongful  act  of  defendant 
entitles  the  plaintiff  tu  damages. 

Raird  v.  Daly,  57  N.  Y.  238,  15  Am.  Rep. 
488. 

Tlia  loss  of  a  pecuniary  provision  for  one's 
support,  whi^^h  fails  to  be  made,  or  which  is 
prevented  from  beinjf  made,  by  the  wronsful 
act  of  another  in  killing  the  person  by  whom 
such  provision  would  have  been  made  had 
he  lived,  will  give  ft  right  of  action  for  dam- 
ages for  each  loss  agaJnst  the  person  by 
whose  wToni^ful  act  the  loss  is  caused. 

1  Addison,  Torts,  ed.  1876.  p.  505;  Jtfo- 
Intyre  v.  Hevj  York  C.  R.  Co.  37  N.  Y.  287  ; 
TUlot,  T.  lltidiion  River  R.  Cfi.  24  N.  Y.  471 ; 
Keslir  V.  Bmith.  66  N.  C.  154;  Penngylra- 
nin  R.  Cc.  v.  Keller,  07  Pa.  300:  Shea.nn.  * 
Redf.  Neg.  2d  ed.  8  612,  p.  693;  Keller  v. 
Ifev)  York  C.  It.  Co.  17  How.  Pr.  102,  24 
How.  Pr.  172;  Dickent  v.  Mew  York  0.  R. 
Co.  28  Barb.  41;  Qnin  v.  Moore,  15  N.  Y, 
432;  OldfieU  v.  JieAc  York  £  H.  R.  Co.  14 
N.  Y.  310;  CMeayo  v.  Major,  18  111.  349.  68 
Am.  Dec.  653 ;  Pennsylvania  R.  Co.  v.  Bon- 
torn.  54  Pa,  405;  Bliss's  Code,  3d  ed.  p.  48; 
Tiorth  Pennsylvania  B.  Co.  v.  Kirk,  SO  Pa. 
16;  2  Lawion,  Rights,  Rem.  &  Pr.  p.  1490, 
□otek 

Mr.  Oeo^^  S.  Qrover,  for  respondent: 

At  common  law  do  civil  action  could  be 
maintained  against  a  person  e»uaing  the 
death  of  a  human  being. 

Barker  v.  HantUhai  A  St.  J.  R.  Co.  91 
Mo.  91,  14  S.  W.  280;  I  Tiffany,  Death  by 
Wrongful  Act.  S  1,  p.  2;  Baker  v.  Bolton,  1 
Camph.  493:  Mobile  L.  Ins.  Co.  v.  Brame,  85 
U.  S.  7-14,  24  L.  ed.  680:  The  Barriaburg, 
IIP  U.  S.  199,  lub  nom.  The  narrishurg  y. 
Rickardn.  .30  L.  ed.  358.  7  Sup.  Ct.  Rep.  140. 

A  third  party  cannot  nmititftin  an  action 
at  common  law  or  nndcr  our  statute  for  in- 
juries resulting  from  a  breach  of  a  contract 
between  two  other  contracting  parties. 

Roddy  V.  MisBoari  P.  R.  Co.  104  Mo.  246, 
12  L.  R.  A.  746,  15  S.  W.  1112;  Ecizer  v. 
KinqiloM  rf  D,  Mfg.  Co.  110  Mo.  611,  16  L. 
R.  A.  821,  19  S.  W.  630. 

Bn^E«**i  3.,  delivered  the  opinion  of  the 

TMf  is  sn  action  by  plaintilTs,  husband 
and  wife,  and  parejits  of  F.  W.  Brink,  de- 
ceased, against  defendant  to  recover  dama- 
ges claimed  to  have  been  sustained  by  and 
through  the  wrongful  acts  of  the  defendant 
in  destroying  the  deceased  and  thereby  nre- 
venting  him  from  carrying  out  tie  tenns  of 
a  contract  entered  into  between  himself  and 
plaintiffs  for  their  support  and 
BS  L.  R.  A. 


Hie  facts  briefly  stated  in  the  petition  mxa 
about  as  follows:  On  the  Z6th  day  of  June, 
1897,  and  for  some  time  prior  thereto,  plain- 
tiffs' said  son  was  and  had  been  a  mail  derk 
or  agent  in  tbe  mail  or  postal  service  of  the 
government  of  the  United  States,  and  while 
en  route  from  Kansas  City,  Missouri,  east 
on  defendant's  road,  in  the  discharge  of  his 
duties,  as  a  passenger  of  defendant,  at  a 
point  on  its  road  in  CIsy  county  where  it 
CTOSse<(  a  stream  by  means  of  a  bridge  over 
a  creek  called  and  linown  as  "Rose  Creek," 
defendant's  train  of  cars  upon  which  plain- 
tiffs' said  son  wag  a  paswenger,  by  reason  of 
the  carelessness  and  negligence  of  defend- 
ant's servants  and  employees  in  charge  <rf 
the  train,  left  the  track  while  crossing  or 
about  to  cross  said  bridge,  by  reasmi  of  whidi 
it  displaced  some  part  of  the  structure  of 
said  bridge,  and  it  gave  way,  precipitating 
the  entire  train  of  cars  into  tie  creek,  kill- 
ing plaintiffs'  said  son  immediately.  That 
at  the  time  of  the  death  of  plaintiffs'  said 
son,  and  prior  thereto,  Uiey  had  a  contrsct 
with  him  by  which  he  contributed  a  certain 
amount  of  his  earnings  monthly  to  their 
support,  and  by  reason  of  the  carelessness 
and  negligence  of  defendant  in  causing  his 
death  the  performance  of  said  contract  on 
ihe  part  of  their  son  with  them  has  been  ren- 
dered impossible,  to  their  damage  in  the  sum 
of  $5,000,  for  which  they  ask  iiidgment.  De- 
fendant demurred  to  the  petition  upon  the 
ground  that  it  fails  to  state  a  cause  of  ac- 
tion. The  d»nurrer  was  sustained,  and, 
plaintiffs  declining  to  plead  further,  judg- 
ment wv  rendered  in  favor  of  defendant. 
The  case  is  before  us  upon  plaintiff's  appeal. 
It  is  well  understood  that  the  common  law 
of  England  has  been  in  force  in  this  state 
ever  since  its  admission  into  the  union  of 
states.  It  was  adopted  by  the  territorial 
as'iemhiy  in  1816.  Lindell  v.  McXair,  4  Mo. 
3S0.  So  that,  as  we  have  no  statute  upon 
which  an  action  of  the  character  of  the  one 
nt  bar  can  be  predicated,  it  must  necessarily 
he  baBPd  upon  the  common  law,  if  any  of 
its  principles  furnish  a  bottom  for  it  to 
stand  ufwn.  Plaintiffs  in  their  brief  call 
our  attenton  to  several  authorities  which 
they  insist  susts.in  the  position  that  such  an 
action  may  be  maintained;  but,  without  re- 
viewing them  here,  we  think  the  great  weight 
of  authority,  and  that  which  is  sustained  by 
better  reason,  the  other  way.  Baker  v. 
Bolton,  1  Camph.  493.  was  an  action  agajnst 
defendants  as  proprietors  of  a  stage  coach, 
the  top  of  which  plaintiff  and  his  wife 
■e  riding  when  it  overturned,  whereby 
they  were  both  hurt, — the  plaintiff  bruised, 
and  the  wife  so  seriously  injured  that  she 
died  about  a  month  thereafter.  The  declsr- 
1,  besides  other  special  damage,  stated 
that  by  means  of  the  premises  the  plaintiff 
had  "wholly  lost  and  been  deprived  of  the 
comfort,  fellowship,  and  assistance  of  his 
said  wife,  and  had  from  thence  hitherto  suf- 
fered and  undergone  great  grief,  venation, 
and  anguish  of  mind."  The  plaintiff  was 
much  attached  to  his  wife,  and,  being  a  pub- 
lican, sbe  had  been  of  great  use  to  him  in 
conducting  his  business.    Lord  EUenborougb 
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•aid :  'lie  jury  could  only  take  into 
ucxuida-atiMi  the  bruisM  which  [he] 
.  .  himself  sustained,  and  the  loM 
of  hii  wife's  Bociety  and  the  diitreas 
«f  mind  he  had  Buffered  on  her  account  from 
the  time  of  the  acoid^it  till  the  moment  of 
her  disBolutioo.  In  a  civil  court  the  death 
of  a  human  bedng  cannot  be  compltuoed  of 
aa  an  injury,  and  in  this  case  the  damsgea 
ae  to  the  plaintiff's  wife  must  stop  with  the 
period  of  her  euatence."  In  Barker  v.  Han- 
nibal d  St.  J.  R.  Co.  Bl  Mo.  86,  14  S.  W. 
280.  it  was  said :  "It  may  be  observed  that 
-damagM  for  a  tort  to  the  person,  resulting  in 
death,  were  not  recoverable  at  common  law; 
nor  could  husband  or  wife,  parent  or  child, 
recover  any  pecuniary  compensation  there- 
for againBt  the  wrongdoer.  Our  statute  on 
this  subject  both  gives  the  right  of  action 
and  provides  the  rfmedy  for  the  death  where 
none  existed  at  common  law."  In  Mobile 
L.  Im.  Co,  V.  ifrome,  SG  U.  S.  754,  24  L.  ed. 
580,  the  plaintiff  sued  Brama  to  recover  the 
■um  of  f7,000,  upon  the  ground  that  it  had 
insured  the  life  of  vb»  MoLemore,  a  citizen 
o(  Lonisiaua,  for  that  amount  in  favor  of 
third  pardes,  and  that  while  its  policies 
were  in  force  Brame  shot  and  killed  MctLe- 
more,  therehy  causing  damages  to  plaintiff 
in  the  amount  of  the  policies  on  the  life  of 
deceased,  which  amount  plaintiff  acknowl- 
edged to  be  due,  and  a  part  of  which  it  had 
paid.  Plaintiff  contended  that  the  killing 
of  diseased  was  an  injury  to,  or  a  violation 
of  a  li^aJ  right  or  interest  of,  the  company, 
and  that  as  a  coneequence  thereof  it  sus- 
tained a  loss  which  was  the  proximate  effect 
of  the  injury.  The  answer  of  defendant  to 
plaintiff's  contention  was  that  the  loss  was 
the  remote  and  direct  result,  merely,  of  the 
act  charged ;  that  at  the  common  law  no  civ- 
il action  lies  for  an  injury  which  results  in 
the  death  of  the  party  injured;  and  that  the 
statutes  of  Louisiana  upou  that  subject  did 
not  include  the  case.  The  court  observed: 
"The  authorities  are  so  numerous  and  so 
uniform  to  the  proposition  that  by  the  com- 
mon law  no  civil  action  lies  for  an  injury 
which  results  in  death,  that  it  is  impossible 
to  speak  of  it  as  a  proposition  opcm  to  ques- 
tion. It  has  been  decided  in  many  cases  in 
the  English  courts  and  in  many  of  the  state 
courts,  and  no  deliberate,  well-considered 
decision  to  the  oontrary  is  to  be  found."  A 
similar  rule  is  announced  in  I  Hiltiard, 
Torts,  4th  ed.  p.  87,  and  in  The  Sarriaburg, 
119  U.  S.  199,  sub  nom.  The  Barriaburg  v. 
RUkards,  30  L.  ed.  368,  7  Bup.  Ct.  Rep.  140. 
^e  defendant  was  not  a  party  to  the  eon- 
tract  between  plaintiffs  and  tieir  deceased 
•on,  nor  was  it  in  any  way  interested  there- 
in; and  we  know  of  no  rule  of  law  by  which 
it  can  be  held  liable  under  such  circumstan- 
ces for  its  nonperformance,  although  it  may 
have  been  prevented  by  the  death  of  the  son, 
ajld  his  death  may  have  been  occasioned  by 
the  negligence  of  defendant.  Now,  where  a 
person  is  entitled  to  the  services  of  another, 
— for  ioBtance,  a  senant, — and  he  is  wrong- 
MUR.  A. 


fully  enticed  away,  and  bis  master  or  CDt- 
ployer  Is  by  reason  thereof  deprived  of  hlB 
services,  he  will  be  entitled  to  recover  dam- 
ages against  the  wrongdoer;  but  the  case  at 
bar  IB  not  of  that  ehoraoter,  but  is  bottomed 
upon  the  claim,  as  allied,  that  defendant 
prevented  the  performance  of  a  contract  en- 
tered into  by  plaintiffs  and  their  son,  by 
which  he  had  undertaken  to  anpport  and 
maintain  them  during  their  lives,  by  careless- 
ly and  negligently  killing  him,  when  at  th* 
same  time  they  could  not  at  common  law  have 
maintained  an  action  af^iiut  it  on,  account 
of  his  death.  If  plaintiffs  are  entitled  to  re- 
cover in  this  action,  it  logically  follows  that 
tbey  could  in  a  common-law  action  for  the 
death  of  the  son,  and  might  in  the  same  ac- 
tion recover  damages  for  the  prevention  of 
the  performance  of  the  contract  of  the  son 
by  killing  him;  and  this  no  one  will  contend 
they  could  do.  The  one  is  the  sequence  of 
the  other.  However,  the  case  of  Mobile  L. 
Int.  Co.  V.  BriuM,  05  U,  S.  754,  24  L.  ed. 
580,  settles  this  question  beyond  controver- 
sy, and  adversely  to  the  contention  of  plain- 
tiff b. 

But  there  is  another  and  still  further  rea- 
son why  the  plaintiffs'  petition  does  not 
state  a  cause  of  action,  and  that  is,  the  dam- 
ages claimed  are  too  remote^  There  is  no 
allegation  in  tie  petition,  nor  is  it  pretend- 
ed, that  plaintiffs'  son  was  killed  with  a 
wilful  intent  to  injure  the  plaintiffs,  and  It 
is  only  under  such  circumstances  that  plain- 
tiffs would  be  entitled  to  recover.  In  Qreg- 
ory  V.  Brookt,  35  Conn.  437,  95  Am.  Dec. 
278,  it  was  held  that  when  one  is  Injured  hj 
the  wrongful  act  of  another,  and  others  are 
indirectly  and  consequentially  injured,  but 
not  by  reason  of  any  natural  or  legal  rela- 
tion, the  injuries  of  the  tatter  are  too  remote 
to  constitute  a  cause  of  action,  but  the  rule 
ia  different  where  the  injury  is  done  to  one 
with  a  malicious  Intent  to  injure  another 
through  a  contract  relation.  Id.,  37  Conn. 
395.  In  Taylor  v.  yen,  1  Esp.  386,  It  was 
held  that  damages  resulting  to  a  plaJntiff 
by  reason  of  the  defendants  having  assaulted 
and  beaten  an  actor,  whereby  the  latter  was 
disabled  from  fulfilling  an  engagement  with 
the  plaintiff,  are  too  remote.  So,  in  the  case 
of  Connecticut  *fut.  t.  Ins.  Co.  v.  New  York 
*  N.  H.  K.  Co.  25  Conn.  2(15,  65  Am.  Deo. 
571,  it  was  held  that,  where  one  person  has 
contract  relations  with  another,  an  injury 
to  the  latter  which  affects  disastrously  those 
relations  does  not  constitute  a  legal  injury 
to  the  fomtor;  tliat  where  an  insurer  has 
been  compelled  to  pay  the  Insurance  on  the 
life  of  a  person  whose  death  has  been  caused 
by  the  unlawful  act  of  a  third  person,  and 
where  there  Is  no  privity  of  contract  be- 
ecn  the  Insurer  and  the  wrongdoer,  and 
direct  obligation  of  the  latter  to  the  form- 
growing  out  of  the  relation  of  the  wrong- 
doer to  the  insured,  by  contract  or  other- 
wise, though  the  loss  of  the  insurer  is  due 
to  the  acts  of  the  wrongdoer,  yet,  as  those 
■ts  affect  the  Insurer  only  through  his  ar- 
tificial relation  of  contractor  wiUi  the  ii^ 
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nired,  Uie  losa  ii  a  rnnota  uid  indirect  mn-  i      For   tliese   eontiderationa,    lh«   jitdgtMUt 
sequence  of  the  act  of  the  wrongdoei,  uid    thould  he  affirtned,  and  it  ia  m>  ord«sed 
□0  action  therefor  can  be  auitained  R^aiiut 
him  by  the  inaurer,  |     a*atti  P.  J.,  and  Sherwood,  J.,  eMienr. 


OKLAHOUA  SUPK^CE  COUBT. 


Conrad  HAAS,  Plff.  in  Err., 

Territory  of  OKLAHOMA. 

( OkU ) 

■1.  Where  o>e  !■  bclns  tried  fer  Bisr- 
der,   sDd   hi'    defcuee   le    Iniaiiltr,    ]a- 

nacy,  or  unaoundnesi  of  mlQd  at  the  time 
of  coDimlttlag  Ihe  act.  the  deCeudiiDt.  In  tbe 
flrat  lugtance,  la  presumed  to  be  sane  and  o( 
Bound  mind,  and  tbe  burden  la  upon  blm  to 
iDtroduce  aufflcleat  evidence  to  ralu  a  rea- 
■onattle  doubt  ot  hia  unltr-  Wben  he  baa 
done  thla,  the  territory,  belore  a  couvlctloo 
can  be  bad,  la  required  to  prove  bla  aanlt; 
beyond  a  reaaonabJe  doubt. 

*,  Under  |  18S2,  Stmt.  1SB3,  one  irbo  bu 
■nlllclent  mentnl  citpncltr  to  know  Ibe 
wrongtulneaa  of  an  act  which  la  by  law  de- 
clared to  be  a  crime  la  reapoaalble  and  aabject 
to  pDnlabment  therefor. 

B.  BecdoB  EUTU,  Sml.  188S,  ttmlr  re- 
«alrea  tbe  trl»l  eoart  to  laapnnel  n 
Iwrr  to  iQQQire  Into  the  aanlty  of  a  defend- 
ant who  la  brought  before  It  for  Judgment  and 
aentence.  when  the  trial  Judge  entettalna  a 
reaaonable  donbt  of  tbe  defeadaDt'a  aanlty : 
and  where  tbe  trial  court  oTermlee  the  mo- 
tion In  arreat  ot  Jodgmeut,  which  la  baaed 
apoD  tbe  condition  ol  the  defendant' a  mind, 
and  aentencea  blm,  Ita  finding  aa  to  aach  mat- 
tera  la  entitled  to  tbe  aame  weight  and  credit 
as  a  verdict  agalnat  tbe  defendant  by  a  Jury, 
and  auch  Qndlng  will  be  dlatorbed  on  appeal 
only  when  It  clearly  appeara  on  the  face  of 
the  record  that  the  proofa  offered  on  the  heai^ 
log  of  Bucb  motion  were  aach  aa  to  ralae  a 
reasonable  donbt  o(  the  delendant'a  aanltj. 

(February  8,  1»01.) 

ERROR  to  the  District  Court  for  Blaine 
County  to  review  »,  judgment  convicting 
defendant  of  murder.     Affirmod. 

The  facta  are  stated  in  the  opinion. 
Messrs.  B.  B.  Forreat,  C  A.  MoBiiua, 
and  I.  H.  LooksbBosh  for  plaintjff  in  er- 


Ur.  J.  C, 
defendant  i: 

The  law  preaumta  svery  man  to  be  aane 

nntil  the  contrary  1b  proved. 

Bottari  T.  Siate,  30  Misa.  BOO;  j^tate  v. 
Erb,  74  Mo.  199;  United  States  y.  MeOlue, 
1  Curt.  C.  C.  1,  Fed.  Cas.  No.  15,678;  United 
States  V.  Quitffav.  10  Fed.  161. 

If  one  charged  with  crime  has  tJie  mental 
capacity  to  dietinguinh  right  from  wrong  in 

■Readnotea  by  BuBwBLt..  J. 

Note. — Aa  to  preaumpilon  and  burden  of 
proof  as  to  aanlty  of  accused  person,  aee  State 
V.  Scott  (La.)  36  L.  R.  A.  721,  and  note;  and 
Byder  v.  State  ((la.)  38  L.  R.  A.  TZl,  wlib  note 
•n  nonexpert  oplnlona  a*  to  aanlty  or  Inaanity. 
UL.R.  A. 


;,  Attorney  General,  for 


respect  to  the  particular  act  charged,  he  ia 
respouMble. 

Hart  V.  Slate,  14  Neb.  572,  IB  N,  W.  904; 
Wright  V.  PeopU,  4  Seb.  407;  Haice  v.  State, 
11  Neb.  537,  38  Am.  Kep.  375,  10  N.  W.  454. 

Harwell,  J.,  delivered  the  opinion  of  tha 

The  appellant  was  tried  and  convicted  of 
the  crime  of  murder,  in  tie  district  court  of 
Btaine  county,  and  aentenced  to  life  iinpria- 
onment  at  hard  labor.  From  this  sentence 
he  appoded  to  this  court,  and  contenda  that 
tbe  trial  court  erred  in  two  of  ita  instruetioBs 
to  tbe  jury  upon  the  defense  of  inaanity,  and 
these  inatrurtions  we  will  ntnr  conaider: 

"ItiHtruction  28.  In  this  case  it  is  claimed 
for  the  defendant  that,  at  the  time  of  the 
commisaion  of  the  act.  Us  mind  and  judg- 
ment were  affected  by  an  insane  delusion, 
OT  by  insanity,  and  to  such  an  extent  as  to 
render  him  of  unsound  mind,  and  not  fo- 
sponsible  for  bis  acta. 

"Initruction  29.  In  reference  to  this 
point,  you  are  instructed  that  although  you 
may  brieve  from  the  evidence  that  Uie  de- 
fendant, at  the  time  ot  tbe  killing  of  hia 
wife,  Martha  Maas,  was  affected  by  an  in- 
sanity, or  was  laboring  under  an  insane  de- 
lusion, yet  this  would  not  exempt  bim  from 
liability  for  hia  acta,  if  the  jury  oelieve  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
he  intentionally  Sred  the  shot  or  ahota  which 
killed  the  (teceaaed,  and  that  he  knew  and 
was  conscioua  at  the  time  that  what  he  waa 
doing  was  wrong,  and  punishable  by  the  law 
of  this  territory." 

To  the  giving  of  each  of  these  instractiona 
the  defendant  saved  an  ezoeption.  If  Uiese 
two  initructiona  stood  alone,  unaided  by  any 
other,  it  mi^ht  be  said  that  they  were  in- 
aufltcient  to  present  fully  tiie  auGstion  of  in- 
sanity; but  when  considered  in  connectjon 
with  the  other  instructions  requested  by  the 
defendant,  and  given,  they  are  a  correct 
statement  of  the  law. 

Instruction  2S  ia  merely  a  statement  of 
the  defendant's  contention,  and  instruction 
29  states  the  rule  of  law  applicable  thereto. 
Before  dismssing  the  general  rules  ol  law 
regarding  insane  persons,  we  will  notice  tiie 
express  provisions  of  our  own  statutea. 
Stat.  IR!)3,  E  5372,  provides:  "An  act  dona 
by  a  person  in  a  state  of  insanity  cannot  be 
punished  as  a  public  offense,  nor  can  a  per- 
Hon  be  tried,  adjudged  to  punishment,  or 
punished  for  a  public  offense  while  he  is  in- 
sane." Stat.  1893,  I  1SE2:  "All  persona 
are  capable  of  committing  crimes  except 
those  belonging  to  the  f (blowing  elaaaea: 
.  .  .  Lunatics,  insane  persons,  and  all 
persons  of  unsound  mind,  including  peraoaa 
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temporarily  or  psj^allj  deprived  of  reason, 
upou  proof  that,  at  tbe  time  of  committiag 
the  act  charged  against  them,  thej  were  in- 
capable of  knowing  its  wrongfulness." 

Now.  it  is  contended  by  the  appellant's 
coimBel  that  the  statute  recognizes  two  class- 
es:  ( 1 }  That  one  who  is  a  lunatic  or  insane 
cannot,  under  any  oirnunHtajices,  be  pun- 
ishod  foT  an  act  done  bj  hiia;  and  (2)  that 
one  of  unsound  mind,  including  persons  tem- 
porarily or  partially  deprived  of  reason,  can- 
not be  punished  for  a  oriminal  act  upon 
proof  that  at  the  time  of  committing  the  act 
charged  against  him  he  was  incapable  of 
knowing  its  wrongfulness.  This  position  is 
incorrect.  We  tSink  that  the  language, 
"upon  proof  that  at  the  time  of  committing 
the  net  charged  against  them  they  were  in- 
capable of  tnowing  its  wrongfulness,"  modi- 


aa  "perBons  of  unsound  mind"  and  "pcrf 
temporarily  or  partially  deprived  of  reaw  ... 
In  other  words,  the  language,  "upon  proof 
that  at  the  time  of  committing  the  act 
ehargcd  against  tbem  they  were  incapaJ^le 
of  knowing  its  wrongful ness,"  modifies  all 
of  subdivision  4  of  $  IS52  which  precedes  it; 
and  an  insane  person  or  a  lunatic,  before  be 
can  be  excused  from  the  consequences  of  an 
Act  which  is  declared  to  be  a  crime,  on  the 
pTOUnd  of  insanity  or  lunacy,  must  introduce 
his  proof  to  show  that,  at  the  time  of  the 
commission  of  the  act  charged,  be  did  not, 
by  reason  of  his  insanity  or  lunacy,  have 
sufficient  understanding  to  know  that  the 
act  was  wrong.  Under  this  section  of  the 
statute,  the  test  of  responsibility  is  fixed  at 
the  point  where  one  has  the  mental  capaci- 
ty to  know  that  the  act  is  wrong,  and  if  one 
has  sufficient  mental  capacity  to  distinguish 
between  right  and  wrong,  as  applied  to  the 
particular  act,  and  to  understand  the  nature 
ajid  consequences  of  such  act,  he  is  respon- 
sible for  the  same;  and  it  is  immaterial 
what  standard  scientific  men  may  fix,  or  by 
what  rules  the  medical  profession  deter- 
mines that  one  is  a  lunatic  or  insane,  be  is 
in  law  insane  or  a  lunatic,  or  of  unsound 
mind,  or  temporarily  or  partially  deprived  of 
reason,  to  such  an  extent  as  wil'l  excusp  him 
from  punishment,  only  when  he  has  not  the 
capacity  to  know  the  wrongful ne.^s  of  the 
particular  act,  but  the  knowledge  of  the 
wrongfulness  of  an  act  also  embraces  capaci- 
ty to  understand  the  nature  and  consequen- 
ces of  the  same.  But  no  matter  what  the 
condition  of  a  defendant's  mind  at  the  time 
of  committing  an  act  whidi  the  statute  de- 
clares to  be  criminal,  he  can  only  be  ex- 
cused, where  his  defense  is  lunacy,  insanity, 
or  unsoundness  of  mind,  upon  proof  that  he 
was  incapable  of  knowing  its  wrongfulness, 
and  the  duty  of  establishing  this  proof  is 
upon  the  defendant.  But  lo  what  extentT 
TIpon  this  point  the  authorities  dilTer.  Two 
Htates.  New  Jersey  and  Delaware,  follow  the 
rule  that  the  dcfendaj>t  must  prove  his  in- 
sanity beyond  a  reasonable  doubt  before  he 
can  be  acquitted.  But  perhaps  two  thirds 
of  the  states  follow  the  rule  that  the  de- 
fendant must  prove  his  insanity  by  a  pre- 
ponderance of  tba  evidence.  Among  the 
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states  following  this  rule  ^re  Alabama,  Ar- 
kansas, California,  Ckmnecticut,  Geor^a, 
Idaho,  Iowa,  Kentucky,  Lonisianos  Maiae, 
Hassacbusetts,  Minnesota,  Missouri,  NorUi 
Carolina,  Ohio,  Pennsylvania,  South  Caro- 
lina, Texas,  Virginia,  West  Virginia,  and  Ne- 
vada, and  this  is  the  rule  in  England.  One 
of  the  beat- considered  cases  which  follows 
this  rule  is  Stale  v.  Lei^s,  20  Nev.  333,  32 
Pac  211,  written  by  Chief  Justice  Hawlej. 
This  opinion  is  clear  and  logical,  and  shows 
great  research  and  a  thorough  understand- 
ing of  the  subject.  But  with  the  develop- 
ment of  criminal  law.  and  the  advancement 
of  civilization,  the  rules  which  oftce  governed 
the  defense  of  insanity  are  being  related  so 
as  to  give  defendants  the  fullest  opportuni- 
ty to  present  the  truth  to  the  court  and  jury, 
that  full  justice  may  be  done;  and,  while  it 
is  true  that  this  defense  issomctimessuccess- 
fully  manufactured  and  imposed  upon 
courts  and  juries,  the  adjudicated  cases  show 
no  greater  abuse  of  this  defense  than  of  the 
defense  of  alibi  or  self-defense.  The  de- 
fense of  insanity,  when  successfully  made, 
appeals  to  the  tenderest  sentiments  and  mer- 
cies of  the  jury,  but  when  feigned  and  de- 
tected it  invites  their  utmost  contempt;  and, 
while  juries  are  always  ready  to  deal  kindly 
with  one  who  is  so  unfortunate  as  to  bo  de- 
throned of  his  reason  to  such  an  extent  that 
he  cannot  distinguish  between  right  and 
wrong,  they  are  also,  as  a  rule,  quick  to  pun- 
ish a  guilty  defendant  who  tries  to  escape 
the  consequences  of  his  act  through  fraud 
and  deceit.  Therefore,  viewing  this  defense 
from  every  standpoint,  we  see  no  good  rea- 
son why  the  defense  of  insanity  should  be 
singled  out  and  governed  by  rules  as  to  bur- 
den of  proof  different  from  those  applicable 
to  other  cases,  and  we  feel  constrained  to 
enunciate  the  rule  as  to  the  burden  of  proof. 
where  the  defense  is  insanity,  to  be  this: 
Every  person  is  presumed  to  be  sane,  or  of 
sound  mind,  and  able  to  distinguish  betwewt 
right  and  wrong,  as  applied  to  the  particu- 
lar act,  and  to  understand  the  nature  and 
consequences  of  such  act;  and  the  burden  is 
upon  the  defendant  in  the  first  instance  to 
overcome  this  presumption  by  introducing 
suflicient  evidence  to  raise  a  reasonable 
doubt  as  to  his  sanity.  When  this  is  done, 
then  the  state  must  prove  the  defendant's 
sanity  beyond  a  reasonable  doubt,  in  order 
to  secure  a  conviction;  and  if,  taking  the 
evidence  all  together,  the  Jury  entertain  » 
reasonable  doubt  as  to  the  defendant's  sani- 
ty, he  should  be  acquitted.  As  has  been  well 
said  by  some  of  our  ablest  jurists,  to  doubt 
the  defendant's  sanity  is  to  doubt  bis  intent. 
.md  where  one  has  not  capacity  to  form  an 
intent  there  can  be  no  crime.  Hence  the 
above  rule,  which  is  now  the  settled  law  of 
the  following  states:  Illinois,  Indiana, 
Kansas.  Michigan,  Mississippi.  New  Hamp- 
shire, New  York,  and  Nebraska  Some  of 
the  authorities  go  to  the  extent  of  holding 
that  the  defendant  is  not  required  to  intro- 
duce sufficient  evidence  to  raise  a  reasonable 
doubt  of  his  sanity,  but,  if  he  introduces  any 
■idence  tending  to  prove  insanity  in  the 
ightest  degree,   that  tlie  state  must  then 
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prove  his  uinitj  bejond  a  reaaon&ble  doubt. 
nie  rule  i>  maJlifestlf  uujiut  to  the  Htate. 
A  defendant  is  presumed  to  be  sane,  luid  Uiis 
preeumption  continues  unUl  h.  rettsonable 
doubt  of  hJB  sanity  is  raised  by  competent 
evidence,  and,  under  our  statutes,  the  burden 


"Upon  a  trial  for  murder.  Uie 
the  homicide  by  the  defendant  being  proved, 
the  burden  of  proving  circumatancea  of  miti- 
gation, or  that  JuBtify  or  excuse  it,  devolves 
upon  him,  unless  Uie  proof  on  the  part  of 
tne  prosecubion  tends  to  show  that  tbe  crime 
committed  only  aiitounts  to  manslaughter, 
or  that  the  defendant  was  justifiable  or  ex- 
cuBable,"  This  statute  wa«  originally  adopt- 
•d  in  California,  and  has  been  repeatedly 
C(Hlstrued  by  Uie  supreme  court  of  that  state. 
The  early  cases  laid  down  the  rule  that  in 
all  trials  for  murder,  the  commisBion  of  the 
homicide  being  proved,  the  burden  of  prov- 
ing circumstances  of  mitigation,  or  that  jus- 
tify or  eoccuse  the  killing,  devolves  upon  the 
defendant,  and  that  such  mitigation,  justi- 
llcation,  or  excuse  must  be  proved  by  a  pre- 
ponderance of  eHdence;  but  the  lat«r  cases 
have  repudiated  this  doctrine,  and  now  hold 
that  tliis  section*  of  the  statute  simply  casta 
upon  the  defendant  the  burden  of  introdu- 
cing sufficient  evidence  to  raise  a  reason- 
able  doubt  of  his  guilt  of  murder  [People 
V.  Ah  Qee  Yung,  86  Ca].  144,  24  Pae.  860; 
People  V.  Buahton,  80  CaJ.  ISO,  22  Pac  127, 
S4B)  ;  and  this  is  the  construction  nliioh  we 
adopt.  If  the  proof  on  the  part  of  the  pros- 
ecution tends  to  show  that  the  crime  com- 
mitted only  amounts  to  manslaughter,  or 
that  the  defendant  was  justifiable  or  excusa- 
ble, no  evidence  need  be  introduced  by  him; 
but.  if  the  proof  of  the  territory  does  not 
tend  to  show  justification,  excuse,  or  mitiga- 
lion,  then  the  burden  is  on  the  defendant  to 
introduce  auttlctent  evidence  to  raise  a  rea- 
sonable doubt  as  to  his  guilt  of  murder. 
Therefore,  under  our  statute,  a  defendant  is 
required  to  do  more  than  introduce  some  evi- 
dence tending  to  prove  his  iusanity.  He 
must  introduce  sufficient  evidence  to  raise 
a  reasonable  doubt  of  his  sanity  before  the 
prosecution  is  required  to  introduce  any  evi- 
dence upon  that  subject.  There  was  no  er- 
ror in  the  instructions  complained  of,  and 
the  instructiona  on  the  question  of  insanity, 
when  cansidered  all  together,  state  the  law 
fully  and  very  liberally  for  the  defendant- 
Only  one  other  question  is  raised  by  the 
defendant,  and  that  is:  Did  the  trial  court 
err  in  overruling  defendant's  motion  in  ar- 
rest of  judgmentr  After  the  defendant  com- 
mitted the  crime  for  which  he  was  convict- 
ed, and  while  he  was  conBned  in  the  county 
jail  of  Blaine  county  awaJting  trial,  he  was 
adjudged  insane  by  the  county  board  of  in- 
sanity, by  a  vote  of  two  to  one,  the  probate 
judge  finding  that  the  defendant  was  sane. 
On  the  hearing  of  the  motion  in  arrest  of 
judgment,  the  defendant's  attorneys  intro- 
<[uced  in  evidence  this  order  of  the  county 
board  of  insanity,  adjudging  the  defendant 
insane.  To  rebut  the  Inference  that  might 
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arise  from  this  order,  the  territory  flled  cer- 
tain affidavits  from  persons  who  had  te«n 
the  defendant,  and,  among  others,  the  affi- 
davit of  the  deputy  sheriff,  who  talked  With 
hiui  frequently  while  he  was  confined  ia 
jail.  The  court,  after  ctmsidering  all  of  the 
evidence,  overruled  the  motion  in  arrest  of 
judgment,  and  the  defendant  excepted. 
Stat.  18il3,  !  5373,  brovidee:  "When  an  in- 
dielment  is  called  for  trial,  or  upon-  convic- 
tion the  defendant  is  brought  up  for  judg- 
ment, if  3,  doubt  arise  as  to  the  sanity  of 
tbe  defendant,  the  court  must  order  a  jtU7 
to  be  impnneled  from  the  jurors,  summoned 
and  returned  tor  the  term,  or  who  may  be 
suiiiiuoiied  by  direction  of  the  court,  to  in- 
quire into  Uie  fact."  Under  this  Mction, 
when  an  indictment  is  called  for  trial,  or, 
upon  conviction,  the  defendant  is  brou^t  up 
for  judgment,  if  a  doubt  arise  as  to  the  san- 
ity of  the  defendant  the  court  must  order 
a  jury  to  be  impaneled  to  inquire  into  the 
facts,  but  the  judge  must  necessarily  deter- 
mine for  himself  as  to  whether  or  not  he 
entertains  a  doubt  of  the  defendant's  sani- 
ty. He  has  an  opportunity  to  see  the  defend- 
ant, and,  in  this  case,  tbe  judge  had  presided 
over  his  trial  just  prior  to  the  time  the  mo- 
tion was  presented,  and  the  judge's  facili- 
ties for  forminfi;  an  opinion  as  to  the  defend- 
ant's mental  condition  were  moat  excellent. 
An  appellate  court  is  authorized  to  say  that 
the  trial  court  erred  in  a  matter  of  this 
kind  only  when  it  affirmatively  appears  from 
the  face  of  the  record  that  the  evidence  be- 
fore the  trial  court  was  of  such  a  character 
as  to  clearly  raise  a  doubt  of  the  defendant's 
sanity  in  Uie  mind  of  the  trial  judge.  A 
finding  determining  this  question  against  the 
defendant  is  entitled  to  the  same  faith  a.nd 
credit  as  a  finding  of  a  jury  against  a  de- 
fendant in  the  trial  of  a  ca^e.  The  finding 
of  the  county  board  of  insanity  was  not  the 
finding  of  a  court,  and,  strictly  apeaking, 
was  not  proper  evidence,  as  the  only  effect 
of  such  a  finding  is  to  admit  one  to  the  ter- 
ritorial asylum  for  treatment.  So  far  ttm 
the  issue  on  the  motion  in  the  trial  conrt 
was  concerned,  it  amounted  to  no  more  thajk 
the  expression  of  an  opinion  by  any  other 
person  out  of  court,  and  was  therefore  in- 
competent as  evidence.  Maati  v.  PhtUipa 
(Okla.)  61  Pac.  1057;  Dewey  v.  Atlffirt,  37 
Neb.  0,  55  N.  W.  278;  Leggate  v.  Clark,  III 
Masa.  308;  Erusa  v.  Eaag,  48  Minn.  5S,  50 
N.  W.  934.  An  adjudication  to  fix  one's  le- 
gal status- must  be  by  the  probato  judge  un- 
der an  entirely  different  provision  of  the 
statute,  and  a  county  board  of  insanity  has 
nothing  whatever  to  do  with  suet  adjudica- 
tion. IfaaM  V.  Phillipg  (Oklo.)  61  Pac 
1057.  The  trial  court  was  justified,  under 
the  showing,  in  overruling  the  motion  in  ar- 
rest of  judgment. 

The  ease  should  b«  affirmed,  and  the  Judg- 
ment of  the  trial  court  carried  into  exeen- 
tion.    It  is  so  ordered. 

All  of  the  Justices  concur,  except  M»> 
Atee,  J.,  who  presided  at  the  tri^  bdow, 

not  sitting. 
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1.  It  !■  wftkln  tke  aaiiBd  dlaevetlaB  of 
tfee  eanrl  to  permit  &n  >mend[aent  of  K  peti- 
tion to  be  flled  after  the  evldeiiee  In  the  cue 
la  all  111,  for  the  purpose  of  alleslDK  tbat  plalo- 
tllT   has  acted   with   reasouable  diligence   In 

1.  An  iBanranee  eoinpaBr  niar  l^e  bbib- 
p*Iled  to  repay  •  tanabABd  the  emoonl 
el  l>reiuIuDiB  recelTed  bj  It  from  hia  wife  for 
iDiunuice  OD  bis  life,  whera  the  poller  waa 
tMken  without  bta  knowledge,  and  the  money 
waa  paid  br  ber  oat  of  (unda  with  wblcb  be 
had  proTlded  h«  tai  honaeT 

(Kavember  21.  IBOO.) 


APPEAL  by  defendant  from  a  judgnuiit 
at  the  Circuit  Court  for  Kenton  County 
in  favor  of  plaintiff  in  an  action  brouglit 
to  recover  back  mon^  paid  as  premiums  tor 
life  iiuurauce.     Affirmed. 

The  facts  are  etated  in  the  opinion. 

Mettra.  F.  VT.  Saokett  and  0'H&r«  * 
KoB**,  for  appellant: 

This  action  must  depend  on  a  claim  of 
fraud  by  which  the  plaintiff  and  his  ro<»ie7 
are  parted. 

He  gives  his  money  to  another  (here  bis 
wife)  for  a  particular  purpose,  indefinitely 
termed  "houwhold."  She  treacberoualy,  and 
b^  a  breach  of  the  trust  imposed  in  ber, 
diverts  this  money  from  its  trust  purpowa 
and  buys  insurance.  Can  be  follow  th« 
trust  fund  into  the  hands  of  the  insurance 
company,  and  recover  his  wealth  T 

The  plaintiff  must  "trace  bis  m<Kiey  into 


Noes.— m/Vt  rigM  to  <MWs  Uf  «/  IMT  k««- 
hnd. 

L  Eao9»  of  iwts. 
II.  rAa  right  at  eonmoi*  low. 
IIL  7Ae  right  wnder  itstutsi. 

a.  Tht  Mbiloncs  and  dsil^  af  statalM. 

b.  TtMr  pvrpon,  (XMHtrwrtfoit,  and  af- 

1.  ffeim-oUy. 

3.  With  refratea  p>   cradMora   of 

the  hiwbniHi. 
3.  WitA  referencl  to  WI«  0/  leife 
and  Bhildrmt. 
e.  That  poHcica  oottamd  by. 
IT.  Pnmited   marrfoira   and   frreiTtilar   mar- 

T.  ContSHl  to  Me  by  wtfo  «t  kaabond'*  f<Mtf«. 
TI.  Oe»clii*ion. 

I.  Baopt  of  Hota. 

This  note  Is  confined  to  the  right  of  a  wita 
to,  herself,  procure  Insurance  upon  the  lUe  of 
ber  huaband.  The  right  of  a  busband  to,  hlio- 
■eif.  procure  Inanrance  on  bla  own  life,  maklog 
the  same  payable  to  bis  wife,  la  an  eotlrelj  dif- 
ferent right,  depending  on  different  principles, 
aince  Id  such  ease  the  laanrable  Interest  upon 
which  the  Inaorance  la  based  la  that  of  the  In- 
sared  In  bla  own  life,  and  not  that  of  a  wife  In 
the  life  of  ber  hoaband,  and  caaes  with  retereace 
tbento  are  onilttedi,  or  onl;  Included  when  the; 
have  some  bearing  an  the  rigbt  of  the  wife  to 
procors  such  Insnnuice,  or  upon  the  valldltf  of 
policies  lamed  on  tbe  Ufa  ol  the  basband  npon 
the  apptlcatloD  of  the  wife. 

II.  Th»  right  s<  oommon  tow. 

nie  qnsstlon  whetber  or  not  a  wife  eonld  In- 
•ore  the  lire  ol  bet  hniband  at  common  law 
•eema  to  tnm  on  whether  or  not  she  Is  to  be 
regarded  as  having  an  Inanrabte  Interest  In  bis 
11(0,  or  whether  aoch  a  policy  would  be  regarded 
aa  a  mere  wagering  contract,  and  therefore  void. 
It  has  been  claimed  that,  predion ■  to  the  enact- 
ment of  14  QeoL  III,,  avoiding  wager  policies 
on  lives,  such  policies  ware  ni 


a  for  I 


rable  li 


and  that  that  la  the  law  of  this 
■tates  not  having  a  statute  ilmllar  to  14  Geo. 
III.,  since  that  act  never  became  a  part  of  our 
Jnrlsprudeoce.  Bat  the  doctrine  would  seem  to 
be  well  aettled,  at  Isaat  outside  of  New  Jersey, 
that  that  and  almllar  acta  are  merely  declara- 
tory of  the  eommm  law  as  It  previously  existed, 
C3  L  B.  A.  ( 


and  tbat  policies  not  baaed  upon  an  Insntabla 
Interest  would  have  been  void  Independently  of 
snch  acta.  And  there  are  eaaes  going  to  the  ex- 
tent of  holding,  or  Implying,  that  tbe  Interest 
ol  a  wife  In  tbe  life  of  her  buaband  la  not  snch 
as  to  nstaln  ber  insurance  of  bis  life. 

Thus.  In  Felrath  v.  Schonfletd,  TS  Ala.  109,  SS 
Am.  B^.  S19,  It  was  held  tbat,  under  tbe  mica 
of  the  common  law,  a  wife  was  disabled  to 
make,  or  cause  to  be  made,  a  contract  by  which 
she  procured  insarance  upon  tbe  life  of  her  bna- 
band,  and  that  to  any  contract  made  by  a  third 
person  tor  that  parpoae  for  the  benefit  ot  the 
wife  Ibe  assent  ot  the  boshaiid  was  required. 

Bo,  In  Leoaard  i.  ainton,  26  Hun,  288,  It 
was  said  tbat  when  tbe  act  of  1840  was  passed 

sions,  by  which  a  basband's  life  conld  be  Insured 
for  a  gross  sum  for  tbe  benefit  of  bis  wlta. 

And  In  Kuppett  v.  Union  Mnt.  Ina.  Co.  T 
Bobt.  165,  It  was  sold  tbat  under  the  common 
taw  an  Insurance  could  not  be  effected  (or  the 
benefit  of  a  person  having  no  pecuniary  Interest 
In  the  subject-matter  Insured  at  tbe  time  of  the 
execution  at  the  policy,  and  tbe  only  manner  ID 
which  a  bnstwnd  or  father  could  provide  for 
his  wife  or  minor  children  by  way  of  a  lite  pol- 
icy upon  hla  own  life  was  to  Insure  his  life  tor 
bis  own  beneOt :  and  In  that  cuse  the  provision 
might  not  reach  tham,  as  the  moneys  wonld  b* 
■abject  to  his  debta 

But  see  the  contrary  New  York  cases  of  equal 
or  greater  weight,  and  other  cases  set  f<^th  be- 
low. The  great  weight  ot  anthorlty  would  seem 
to  estnbllah  tbe  oppoalte  rule. 

Thus,  a  married  woman  alwaya  has  an  In- 
surable Interest  la  the  life  ot  her  basband.  - 
Smith  V.  Ulssoarl  Valley  L.  Ins.  Co.  4  Dill.  S5S, 
Fed.  Cas.  No.  18,088 ;  Untual  L.  Ina  Co.  v.  Al- 
len, ISH  Uasa.  24,  C2  Am.  Kep.  240;  Adams  v. 
Beed  (Ky.)  SO  B.  W.  BUS,  diotunt. 

A  policy  ot  Insurance  npon  tbe  life  ot  a  hus- 
band In  favor  ot  his  wife,  which  purports  to  be 
a  contract  with  the  wife,  and  recites  the  pay- 
ment of  tbe  Brst  premium  by  ber,  la  one  which 
would  be  valid  at  common  law,  which  recognised 
an  Insurable  luterest  in  a  wife  In  the  life  of 
her  husband.  WUaon  v.  Lawrence.  IS  Hun,  2SH, 
Affirmed  in  76  N.  T.  B86. 

And  If  she  pays  the  pramlams  for  the  risk 
out  of  her  own  estste  ibe  can  Insure  blc  lite  tor 
any  sum  upon  which  ahe  and  tbe  Inaurer  may 
asree.  Smith  v.  Missouri  Valley  L.  Ins.  Co.  4 
Dili.  8G3,  Fed.  Cas.  No.  13,083 :  Hutnal  L.  Ina. 
Co.  V  Allen,  188  Haas.  24,  62  Am.  B^.  24B. 
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the  handa  of  the  party  sought  to  be 
chsrced,"  and,  to  allow  recovery,  ''such  party 
iougnt  to  be  charged  must  not  be  a  bona 
flde  purchaser  for  value  without  notice." 
The  proof  of  both  poiiitB  is  on  the  plain- 
tiff. 

Commeroial  l/al.  Bank  v.  Armstrong,  39 
Fed.  691 ;  27  Am.  t  Eng.  Enc.  Law,  pp.  250, 
261 ;  Parker  v.  Jfm€i,  87  Ala.  234. 

The  principle  of  following  trust  funds  is 
not  confined  to  ezpresa  trust*  or  coiutruc- 
Uve  trusta,  or  in  fact  to  trusts  at  all,  but 
applicH  to  any  money  or  other  property  held 
by  a  fiduciary,  or  funds  given  one  for  a 
purpose  of  any  tind,  and  which  was  then 
eoDveited   or   misused. 

KnalehbiiU  v.  Bathtt,  L.  R.  13  Ch.  Oiv. 

am. 

The  coDversion  bv  a  wife  of  money  given 
her  bj^  her  husband  for  household  eocpensea 
Is  plainly  within  the  rule. 


.Vetropolilan  L.  Ina.  Co.  v.  Rtmitx,  15  Ey. 
L.  Hep.  125;  Metropolitan  L.  Int.  Co.  v. 
Monohan,  102  Ey.  13,  42  S.  W.  624;  Tay- 
Utr  V.  Metropolitaai  L.  In*.  Co.  20  Ky.  L. 
Kep.  200,  45  S.  W.  lOSl. 

The  proof  does  not  show  anywhere  thai 
the  money  paid  was  the  plaintiff's  money. 

Metropolitan  L.  Int.  Co.  v.  Monohan,  102 
Ky.   13,  42  S.  W.  924. 

Ah  to  tracing  the  funds,  not  the  identical 
coin,  but  the  plaJntilTs  money  or  ita  sub- 
stitute, is  meant. 

Ibid. 

The  petition  must  allege,  and  the  proof 
show,  that  the  defendant  knew  that  the 
plaintiff's  money  was  used  to  pay  the  prc- 

Taylor  v.  Metropolitan  L.  [ni.  Co.  20  Ky. 
L.  Rep.  299,  45  8.  W.  lOGl. 

A  policy  taken  without  the  consent  of  the 
insured,   like  this,   is   not   void   as   i      '     ' 


And  ■  poller  Inaed  to  the  wife  apon  nch 
payment  is  a  valid  eoutraet  to  pay  to  ber  tbs 
■um  iniured  upon  tbe  event  of  tail  deatn,  uud 

constltatei  a  cliaie  Id  action  Bwlinsble  by  bar. 
thoogh  [be  ssslffnment  Is  to  one  who  has  no  In- 
■arsble  Interest.  Uutual  h.  ins.  Co.  v.  AElen, 
138  Uasi.  24,  EZ  Am.  Rep.  21S. 

Tbe  law  requires  s  husband  to  support  hla 
wile,  and  In  most  cases  sbe  Is  actually  depend. 
ent  upon  him  for  support,  and  this  creates  an 
Intersst  on  her  part  in  his  life  wbkb  will  sup- 
port a  policy  Issued  to  her  thereon,  tbousb  is- 
sued before  Cbe  adoption  of  a  statutory  provl. 
■Ion  eipressly  sothorislnB  policies  in  the  name 
o(  and  tor  the  separate  use  of  the  wife.  Gsmbs 
V.  Covenant  Mut.  L.  Ins.  Co.  BO  Mo.  44. 

And  wbere  a  wife  takes  ant  insurance  an  ber 
bnsband'B  life,  >be  need  not  prove  that  she  has 
an  interest  therein,  is  It  Is  to  be  presumed  that 
every  wife  has  an  interest  In  the  life  ot  her  hus- 
baud.  Heed  v.  Royal  Exch.  Asaar.  Co.  Peake  N. 
P.  Caa.  pt.  2,  p.  TO. 

And  a  wife  who  loana  money  to  ber  husband 
baa  an  lasursble  Interest  In  his  life,  both  aa  a 
creditor  and  by  reasou  of  tbe  marital  relation, 
which  wilt  support  the  Issue  or  asslBumeut  of 
a  policy  of  Inan ranee  upon  his  Ufa  to  her. 
Sheets  v.  Sheets,  4  Colo.  App.  450,  36  Pac.  SIO. 

Bo,  Brummer  v.  Cohn.  86  N.  Y.  14,  40  Am. 
Rep.  003.  AfllrmlDS  GS  How.  Pr.  2Se.  holds  that 
tbe  right  of  B  wife  to  Insure  the  life  of  her  hus- 
band was  not  given  by  N.  X.  act  1840:  that 
■be  had  sn  Insurible  Interest  at  commoii  law : 
and  to  bring  an  Inaurance  by  a  wife  upon  the 
life  ot  her  busbsjid  within  the  operation  of  that 
act.  It  need  not  appear  from  the  terms  of  the 
policy,  or  from  eitraneous  evidence,  that  It 
was  the  Intention  of  the  partlea  to  avail  tbem- 
■elvea  ot  ICa  provisions.  And  that  tbe  provi- 
sion o(  the  2d  section  of  that  act,  that  Insur- 
ance by  a  wife  on  the  life  of  her  husband 
may.  In  case  of  ber  death  before  the  decease  of 
her  husband,  be  made  payable  to  ber  children, 
doee  not  confer  any  new  power,  or  authorize  a 
contract  which  before  the  statute  wootd  be  uu- 
authorized. 

And.  In  Packard  v.  Connecticut  Uut.  L.  Ins. 
Co.  9  Mo.  App.  4fl9,  It 'was  said  that.  In  view  ot 
tbe  common  law,  where  the  assured  or  beneQ. 
dary  has  a  direct  pecuniary  Interest  In  the  con. 
tinuaace  of  the  life  Insured,  the  policy  will  be 
valid  and  enforceable  In  favor  of  such  heneQ. 
clary,  as.  far  example,  in  case  of  tbe  Inanrance 
by  the  wife  o(  her  busband'a  life,  the  wife  hav- 
ing the  direct  Interest  of  her  own  maintenance 
In  tbe  Ufa  of  her  husband. 

And  In  Rotnbach  v.  Piedmont  *  A.  L.  Ins.  Co. 
3B  Lb.  Ann.  238,  48  Am.  Bep.  289,  It  was  aald 


to  be  tbarongbly  settled,  because  unlveraally 
held,  that  a  wife  baa  an  Insurable  interest  In  the 
life  o(  ber  husband  on  the  ground  ol  the  sap- 
port  abe  Is  entitled  to  from  him. 

Likewise.  In  Continental  L.  Ina  Co.  v.  Webb. 
64  Ala  GS8.  which  wis  SJi  action  nndei  tbe  Ala- 
bama statute  antborlilQg  a  wife  to  insure  tbe 
life  of  her  husband  for  her  sole  benefit.  It  -wmm 
said  that,  without  the  statute,  the  wife  could 
have  Inaored  tbe  life  of  the  basband  tor  her 
own  benefit  or  the  benefit  of  herself  and  children. 
hut  tbat  tbe  proceeds  of  such  a  policy  coald  have 
been  pursued  by  bis  creditors  If  It  bad  been  par- 
cbased  with  premiums  paid  by  him. 

And  In  Wamock  v.  Davla.  104  V.  S.  775,  2e 
L.  ed.  924.  an  Insurable  Interest  In  tbe  life  of 
another  was  defined  to  t>e  euch  an  Intereat.  aris- 
ing from  the  relations  ot  the  party  obtaining  tbe 
Inaurance.  either  as  creditor  of  or  surety  for 
the  assured,  or  from  tbe  ties  of  blood  or  mar- 
riage to  him.  as  will  Justify  a  reasonable  expec- 
tation of  advantage  or  tieneflt  from  the  continu- 
ance of  his  life,— such  as  tbe  Interest  of  a  wifr 
In  tbe  life  of  her  husband;  and  It  Is  not  neces- 
sary that  Abe  expectation  of  advantage  or  bene- 
flt  ahonld  be  always  capable  of  pecuniary  esllma- 
tlou. 

AuJ  ID  llutaan  v.  Merrlfleld.  61  Ind.  24.  1» 
Am.  Rep.  T22,  It  waa  said  by  the  coart  that  no 
question  Is  made  In  the  case  as  to  the  validity 
of  a  policy  taken  out  by  a  wife  upon  tbe  life 
of  her  husband,  or  the  right  of  tbe  wife.  If  she 
survives  her  husband,  to  have  and  enjoy  the 
proceeds  of  the  policy  as  ber  own  separate  ea- 
tste  :  but  that  It  knew  of  no  statute  In  force  on 
the  subject. 

So,  In  Connecticut  Hnt  L.  Ins.  Co.  v. 
Bchaefer,  B4  U.  S.  4ST,  24  L.  ed.  251,  It  was  oald 
to  be  well  settled  that  a  woman  has  an  Inaar- 
able  Interest  In  the  life  of  her  huabsnd  :  bnt  the 
question  In  the  caae  was  aa  to  the  effect  of  dl- 
!  upon  Insursnce  of  the  life  of  tbe  husband 
In  favor  of  the  wife. 

And   Bubstsntlally   the   same  sUtement   waa 

ide  In  UcKee  v.  Phcenii  Ins.  Co.  28  Uo.  383. 
TS  Am.  Dec,  120,  the  queatlon  at  Issue  being  tbe 

Also.  In  Pnllis  v.  Roblson.  TS  Uo.  201.  S9  Am. 
Rep.  49T,  It  was  said  that  It  Is  settled  Ibat  > 
wife  has  auch  sn  Interest  in  the  life  of  ber  tans- 
band  as  to  make  valid  an  Insurauce  effected  oa 
hla  life  for  ber  benefit :  bnt  tbe  question  In  tbe 
i^ase  waa  as  to  the  effect  of  the  payment  of  pre- 
miums on  auch  Insurance  by  the  husbsnd  while 
insolvent  upon  the  rights  (^  bis  creditors 

And  in  Barley  v.  Heist.  86  Ind.  100.  44  Am. 
Rep.  S8S.  which  tnvtdved  an  Insurance  poller 
upon  the  lite  of  a  busband  for  the  b^«at  oI  a 
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public  policy,  and  a  policy,  being  roid  in 
the  senM  that  it  is  an  ille^  contraot,  oan- 
not  form  th*  ba^ia  of  a  suit  to  reoover  bade 
the  premiums. 

A  vife  has  an  insurable  intereat  in  Uie 
life  of  ber  husband. 

3  Barbour's  Dig.  p.  OBS,  *197 ;  11  Am.  ft 
Eug.  Enc.  T^w,  p.  319;  8lMddinger  t.  Jfet- 
ropolitan  L.  Int.  Co.  30  Ohio  L.  J.  337; 
Brentum  v.  Pnulential  Ina.  Co.  14B  Pa.  199, 
23  AU.  901 :  Guardian  Mut.  L.  In*.  Oo.  t. 
Bogan,  80  Til.  36,  22  Am.  Rep.  180. 

I^rk  of  knowledge  by  the  injured  doea 
not  form  a  ba«ia  for  a  suit  for  the  return 
of  the  premiume. 

Kahn  V.  Walton,  46  Ohio  St.  195,  20  N. 
E.  £03  {  DaveMK  t.  Beiler,  12  Ky.  L.  Rep. 
fi99,  14  S.  W.  S90;  Btnger  Mfg.  Co.  v.  Fer- 
reU,  20  Ky.  L.  Rep.  1201,  48  S.  W.  1078. 


after  the  act  bo  complained  of,  the  plaintiff 
must  allege  and  prove  that  he  did  not,  and 
eonld  not  by  reaaonable  diligence,  discover 
the  fraud  until  within  five  years  before 
the  eommencranent  of  the  action. 

Dye  T.  Holland,  4  Busb,  63G;  Wood*  v. 
Jaffi«t,  87  Ey.  fill,  V  S.  W.  613;  Brown  v. 
Brotcn,  91  Ky.  039,  11  S.  W.  4. 

In  order  for  the  husband  to  recover  in  a 
case  of  this  sort,  not  only  must  the  mon<9 
be  his,  but  tlia  defendant  must  know  that 

Taylor  v,  Metropolitan  L.  Int.  Oo.  SO  Ky. 
L.  Rep.  209,  46  8.  W.  1061. 

Meatrt.  B.  D.  OrBsory  and  OeoU  Puwe 
for  appellee. 

OnSTi  J.,  ddivered  the  c^nim  ol  the 

The  appellee  instituted  thla  action  against 
the  appellant  in  the  Kenton  drcuit  court. 


wife,  [t  was  Mid  tbst.  bad  tbe  wife  procnrsd  the 
poller  to  tw  lBiiQi>d,  aDd  paid  tlie  pramlonu,  nc 
one  could  doubt  as  to  her  ownerihlp  of  ths  pol- 
ler and  ber  rlgbt  to  collect  the  ■none]'  das 
tbereoti ;  but  tbe  anssUoo  In  the  case  was  as 
to  tbe  interest  of  tbe  hasband  tbareln.  and  bis 
power  to  asslfs  It. 

Dicta  to  tbe  ums  effect  are  also  to  be  found 
In  numerous  eases  with  rtfatlon  to  Inmrabla 
iBtneet  In  life  of  parent  or  cbUd  or  other  reli 
tlons  br  blood.  See  note  on  that  (nblect,  i 
Uto  Ins.   Cletrtns  Co.  v.  O'Neill,  54  L.  B.  A. 


111.  Tht  TigM  Ufldsr  *t«t<ttM. 
«.  Tht  tuJntaiux  and  iftgn  of  (tatatst. 

Hanr  of  the  states,  as  well  as  England,  have 
statutes  authorlxlDK  mairEed  women  to  procnra 
insurance  npon  the  lives  of  tbelr  huibands. 
Tbese  statute*  are  genermllr  unltonn.  and  pro- 
vide sabstantlallr  that  It  shall  be  lawful  for  an; 
married  woman,  bj  herself  and  In  ber  own  n 
or  In  tbe  name  of  anr  third  persau.  wlU 
assent  as  her  trustee,  to  oiuse  to  be  Insured,  tor 
her  sole  ose.  the  life  of  her  bustnnd  for  any 
deflnlte  period,  or  for  tbe  term  of  bis  natncal 
life ;  and.  In  case  of  her  surviving  her  busband. 
the  amount  becoming  due  and  payable  by  the 
term*  of  the  Insuraiice  shall  be  paj'abls  to  ' 
and  for  her  own  use  free  from  the  claim 
the  representatives  of  her  husbead.  or  of  anj  of 
his  creditors,  subject  to  tbe  llmltntlon  that  tbs 
annual  premium  paid  aball  not  exceed  a  ipeclfled 
mm.  Among  the  states  having  such  statutes 
are  Alabama.  Connecticut,  Delaware  ITtorlda, 
Qeorgli,  Illinois.  Indiana,  Kansas,  Kentuckr, 
Loulslaiia,  Maryland,  Massacbu setts,  Michigan, 
HlBBonrl,  New  York,  North  Carolina,  Ohio, 
Fennsrlranla.  Bhode  Island.  South  Dakota, 
Texas,  West  Virginia,  and  Wisconsin. 

These  statutes  make  It  lawful  tor  a  married 
woman,  herself,  and  (or  her  own  beneflt,  to  ef- 
fect an  Insaranee  on  the  life  of  her  husband, 
which  shall  belong  to  ber  and  ber  cbltdren. 
Charter  Oak  L.  Ins.  Co.  r.  Brant,  47  Mo.  419, 
4  Am.  Rep.  33S :  Bruner  v.  Tbiesner,  12  Mo. 
App.  SB9 ;  Sennas  v.  Howard.  28  Wia.  108 ; 
Hutaal  Ben.  L.  In*.  Co.'  v.  Wayne  County  8ev. 
Csnk,  68  MIcb.  lis,  BS  N.  W.  SC3  ;  Fratema] 
Hut.  L.  Ins.  Co.  V.  Applegate.  T  Oblo  St.  SSS: 
Baker  v   Yddds.  47  Mo.  453. 

And  a  policy  of  Insurance,  written  by  a  life- 
Insnranre  mmpany  capable  of  contracting  on 
the  life  of  a  married  man  at  tbe  request  of  his 
wife.  Is,  under  those  statutes,  a  good  contract  of 
tesurance,  and  Is  none  tbe  less  good  becaosa  one 
MIi.R.  A. 


of  the  contracting  parlle*,  tbe  wife,  Is  ordinar- 
ily under  a  disability  to  maks  contracts.  Brun- 
er V.  Thieansr.  13  Mo.  App.  289. 

And  they  are  usually  regarded  as  declaratory 
nt  tbe  prevloualy  existing  law.  See  ContlnantaJ 
L.  In*.  Co.  V.  Webb,  fi4  Ala.  088,  supra,  IL,  and 
other  cases  sst  forth  In  that  division. 

Bat,  so  far  as  a  husband  Is  permitted  to  with- 
draw from  tbe  claims  of  his  creditor*  moneys 
paid  tor  premlom*  on  lD*urance  far  the  beneflt 
of  hi*  wife  upon  hi*  life,  and  upon  which,  In  the 
absence  of  the  statute,  they  would  have  bad  a 
legal  or  equitable  claim,  the  Intent  and  purposes 
of  the  statute  authorising  such  Insurance  must 
t>e  regarded  as  enabling,  and  not  am  declaratory 
of  existing  law.  Cantlnemtal  L.  Ina  Co.  v. 
Webb.  54  Ala.  688;  Bmmmar  T.  Cohn,  86  N.  Y. 
14,  40  Am.  Bep.  SOS. 

b.  Their  purvou,  oonstraoMon,  a«d  eff««t, 

1.  Senerallti. 

The  policy  of  these  statutes  Bnda  Its  orl^n  In 
tbe  duty  of  maintenance  and  protection  wblcb 
every  husband  owes  to  his  family,  and  ths  Im- 
portance to  tbe  state  that  as  few  widows  and 
orphans  as  possible  shall  be  cast  as  paupers  on 
the  public  charity.  Felrsth  v.  ScbonDeld,  76 
Ala.  169,  52  Am,  llep.  319 ;  Charter  Oak  U  Ins. 
Co.  V.  Brant,  47  Mo.  419,  4  Am.  R«p.  328. 

A  policy  of  Insurance  Issued  to  a  wife  upon 
the  life  of  her  husband  under  such  statutea  «»■■ 
■tltuEes  a  provision  for  a  slate  of  widowhood, 
and  for  orpbaji  children.  Badle  v.  Bllmmon,  36 
N.  Y.  9,  82  Am.  Dec.  S»G :  Dannheuser  v.  Wal- 
lensteln,  63  App.  DIv.  312,  65  N.  Y.  Eupp.  219: 
Connecticut  Mut.  L.  Ins.  Co.  v.  Burroughs,  34 
Conn.  306,  91  Am.  Dec  126. 

And  BDcb  *tatuteB  are  founded  In  charltf ,  and 
Intended  to  sat>serve  a  beneOcent  object,  and 
should  be  given  a  most  favorable  conatructlon  to 
carry  out  their  humane  purpose.  Charter  Oak 
L.  Ina  Co.  v.  Brant,  47  llo.  419,  4  Am.  Rep. 
328 ;  Kelath  T.  ScbonOeld,  76  Ala.  199,  52  Am. 
Rep.  S19. 

They  are  remedial  In  their  character,  and  are 
In  the  nature  of,  thongb  not  strictly,  an  «. 
emptlon  law,  ajid  abonld  therefore  be  liberally 
construed  to  effect  the  leglslstlve  policy  con- 
templated In  their  passage.  Felrath  v.  Scbon- 
fleld,  67  Ala.  109,  62  Am.  Rep.  319. 

But,  so  far  as  they  confer  a  special  privilege. 
Id  are  In  the  nature  of  a  law  exempting  prop- 
erty from  liability  to  execution.  In  order  to  ob- 
the  beneflt!  Intended  to  be  secured,  there 
be  a  sabstantlal  compllancs  therewith. 
n  V.  Ward,  66  AU.  88. 


8S0 


Kbhtcckt  Codrt  of  Appbaia 


■eeldng  to  recoyer  the  sum  of  tT46.50,  be- 
sides iotereat,  which  sum  was  paid  to  appel- 
lant bj  eppeliee'E  wife  as  premiuma  on  eim- 
diy  policies  of  insurance  issued  at  the  in- 
stance of  appellant  and  plaintiff's  wife  upon 
the  life  of  soid  appellee.  It  is  alleged  tliat 
plaintifT  never  made  t,oy  application  for  in- 
surajice,  luid  had  no  knowledge  that  anj 
such  policies  were  issued  until  Uie  3Iat  day 
of  Julj,  1808,  and  that  he  then  immediately' 
demanded  the  repayment  of  said  money, 
which  was  refusal.  It  is  alleged  that  the 
payments,  which  were  commeiwed  in  1884, 
were  paid  out  of  money  belonging  to  plain- 
tiff. It  is  further  charged  that  the  procure- 
ment of  said  policies  and  the  payment  of 
the  premiumH  aforesaid  were  fraudulently 
obtained,  and  all  done  without  the  knowl- 
edge or  consent  of  plaintiff.  By  an  amended 
peution  it  was  alleged  that  plaintiff  did  not 


discover,  and  could  not  hj  reasonable  dili- 
gence have  discovered,  the  payments  afore- 
said prior  to  said  Slat  of  July,  1899.  A  de- 
murrer to  the  petition  was  overruled,  aad, 
as  we  think,  properly.  .The  answer  of  tha 
defendant  may  be  taken  as  a  traverse  of  all 
the  averments  of  the  petition  which  show  a 
right  to  recover,  except  the  issuing  of  tha 
policies  and  the  payments  thereon  are  not 
denied.  The  ten-yeara  and  five-years  stat* 
ute  of  limitation  was  also  pleaded  and  re- 
lied on  by  the  defendant.  A  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  plain- 
tiff for  ?eao,  with  interest  for  the  period  of 
Ave  years;  it  being  agreed  that  the  interest 
thereon  at  tbe  rate  of  6  per  cent  per  annum 
represents  the  sversge  of  the  interest  cal- 
culated on  each  payment  made.  It  was  also 
agreed  that  the  jury  should,  if  it  found  a 
verdict  for  tbe  plaintiff,  add  thereto  "n-ith 


And  such  statutes,  belnx  sCatate*  o(  eiemp- 
tlon,  cannot  operate  npirfi  contracts  of  Insurance 
existing  before  the  date  of  their  adoption.     Ibid. 

Kcntuck;  act  Uarcfa  12.  18T0,  i  81,  however, 
providing  that  a  policy  of  Insurance  on  tbe  lite 
0(  anj  person,  dnlj  translerred  or  made  parable 
to  any  married  woman,  or  to  an;  pei 
tor  ber  or  for  her  beoeSt.  whether 
fer  be  made  by  her.  her  hasbaod.  or  otber  per- 
son, shall  Inure  to  her  separate  use  and  benefit, 
imd  that  of  bsr  children.  Independently  of  ber 
husband  or  hli  creditors,  or  of  the  person  effect- 
ing or  transferring  the  same,  or  his  credlti    ~ 
la  not  cunflued  In  Its  application  to  policies 
Insurnnce  to  be  tbereattar  taken  out,  but 
cladca  all  policies  In  which  married  women 
tbe  bene Q claries,  whether  leaned  before  or  after 
the   enactment   of   tbe   statute.     Thompson 
Cundlff,  11  Buah.  567. 

Acta  authorizing  Insurance  upon  the  life  of 
a  busband  tor  the  benefit  of  bis  wife  are  not 
affected  by  legislation  «ilarglng  tbe  legal  status 
of  married  women.  Brick  v.  Campbell.  122  N. 
Y,  SST,  10  L.  K.  A.  2B9,  2S  N.  E.  4S3  ;  Barry  v. 
Bqaltable  Life  Assur.  Soc.  C9  N.  T.  681. 

2.  WUh  rtfermee  t*  ertOtlori  ef  lh«  ttutlnnd. 

Tbe  purpose  and  object  of  these  atatnten  witb 
reference  to  the  creditors  of  tbe  hasbaDd  were 
to  enable  the  wife  to  effect  such  Insurance  for 
her  own  benefit.  If  she  sboold  survive  the  hus- 
band, or  Inuring  to  her  children  If  he  should  sur- 
vive her.  exempt  from  the  claims  of  creditors, 
though  tbe  premiums  were  paid  by  the  husband, 
to  the  extent  of  that  purchased  by  the  prescribed 
annual  premiums,  which  be  Is  permitted  to  pay, 
or,  it  the  whole  premium  was  paid  by  ber  from 
ber  own  means,  or  by  another  from  hla  own 
means  tor  her,  then  entirety  exempt  from  tbe 
claim  of  ber  husband  or  bis  creditors,  or  his 
personal  representatives.  Continental  L.  Ins. 
Co.  V.  Webb,  64  Ala.  —     ~  —   "    " 


:  Feara  v.  Ward,  < 


But  tbey  are  designed  also  to  guard  sgalnst 
the  perversion  of  tbe  right  granted  Into  a  means 
of  defrauding  creditors.  Feam  v.  Ward.  BS 
Ala.  33. 

And  If  Insarance  on  a  husband's  lite  was  pro- 
cured payable  to  tbe  wife  or  children,  or  tor 
their  benefit,  his  creditors  upon  his  death  are 
not  entitled  to  the  Insurance  moneys,  though  be 
paid  the  premlnms.  Central  Nat.  Bank  v. 
Hume.  128  C.  B.  19B,  32  U  ed.  3T0,  9  Bup.  Ct 
Hep.  41. 

Thus,  under  the  Alabama  statute  sntboriilng 
InsTirance  upon  the  life  of  the  busband  and 
father  (or  tbe  sole  benefit  of  the  wife  and  chil- 
dren, tree  from  the  claims  ot  his  creditors,  pro- 
63L.R.A. 


vided  be  does  not  pay  therefor  premiums  In  «!X- 
cess  of  tBOO  annaally,  It  Is  not  Important 
whether  more  than  one  policy,  or  bow  many  pol- 
icies, may  have  been  obtained.  It  tbe  aEKregmta 
of  annual  premlams  paid  on  the  whole  does  not 
exceed  {500,  as  In  such  case  the  rights  ot  the 
creditors  would  not  arise.  Stone  v.  Kolck^- 
bofker  L.  Ins.  Co.  S2  Ala.  S8B. 

And  the  provisions  thereof  anthorlse  the  pay- 
ment of  a  premium  jr  premlams  not  exceedlmx 
ICiOO  for  each  year  on  one  or  more  policies  tnkeik 
out  In  accordance  with  Its  provisloDs.  and  do 
not  apply  to  the  aggregate  amount  paid  for  the 
whole  time  the  Insurance  has  to  ran.  Feara  t. 
Ward,  es  Ala.  33. 

But  white  tbe  object  is  to  authorise  Insurance 
npon  the  life  of  the  husband  and  father  tor  the 
benefit  ot  bla  anrvlvlng  wife  and  children  freed 
from  the  claims  of  bis  creditors,  If  tbe  limit  la 
exceeded  tbe  statute  Intervene!,  and  devotea  the 
excess  ot  Insurance  which  ma;  be  realised  to  the 
payment  of  his  debts.  Btone  v.  Knlckerbodcer 
L.  Ins,  Co.  92  Ala.  589. 

An  Insurance  policy  procured  by  a  wife  opoo 
tbe  life  ot  ber  bnaband  under  such  statutea. 
however.  Is  not  void  where  tbe  husband  pays 
mnre  than  the  prescribed  amount  of  premium ; 
but  tbe  wife,  if  she  recovers  thereon,  may  hold 
In  part  In  trust  tor  the  creditors  as  represented 
by  the  husband's  administrator  or  assignee  In 
bankruptcy.  Smith  v.  Missouri  Vsiley  L.  Ina 
Co,  *  Dill,  SOS,  Fed.  Cas.  No.  13.083. 

And  tbe  proviso  of  the  Kentucky  statute,  that 
if  the  premium  on  a  policy  thus  Issued  is  paid 
by  any  person  with  Intent  to  detraad  creditors 
It  tbe  Insured,  an  amount  equal  to  the  premlam 
10  paid,  with  Interest  thereon,  shall  Inure  to  the 
benefit  of  each  creditors,  will  not  be  So  constraed 
:o  validate  transactions  wblcb  under  tbe  lawa 
)  In  existence  would,  as  to  creditora 
iband.  Iiave  been  held  and  treated  aa 
fraadulent  and  void.     Bat  when   it  Is   shown 
Itb    reasonable    certainty    that   the    bnaband 
ted  from  a  sense  ot  the  moral  duty  he  owed 
his  family,  am)  with  no  actual  Intention  to  ilv- 
fraud  his  creditors,   the  Insurance  will  be  ap- 
plied  to   the  benefit  of  the  wife  and  children. 
though  tbe  husband  was  insolvent.     Thompaon 
Cundlir,  11  Bush,  B6T. 

N.  T,  Idws  1S40,  I  1,  however,  making  It  law- 
1  for  a  married  woman  to  cause  the  life  ttt 
ber  husband  to  be  Insured,  and  providing  tbat. 
In  esse  she  survives  ber  bnaband,  the  amount 
of  the  Insurance  aball  be  payable  to  her  or  for 
ise.  free  from  the  claims  ot  the  repT>e- 
ot  tbe  husband  or  ot  any  of  his  cred- 
itors, does  not  take  away  his  common-law  rlcfat 
In  the  amount  Insured  sa  snrvlvdr,  where  aba 
diss  Urst.    Olmsted  v.  Keyes,  86  N.  E.  SOS. 


Mbtboin>litam  Lira  Inbubancb  Co.  t.  Smith. 


new  trial   havim 


a  this 


i  overruled,  it  prose- 

The  first  Uiree  gronndB  relied  on  for  k  nev 
trial  are,  in  subatajice,  that  the  verdict  wai 
against  the  law,  aod  not  susttiiDed  b;  suffi- 
cient evidence.  The  fourth  ground  is  too 
vague  to  be  coneidered,  but  not  tenable  even 
if  considered.  Fifth,  error  of  the  court  in 
allowing  plaintiff  to  amend  his  pleading 
After  the  evidence  was  in.  Sixth,  error  in 
refusing  instrnclioiu  1,  2,  and  3  ofTered  hy 
defendant.  Seventh,  error  in  giving  instruc- 
tions 1  and  2,  and  for  order  of  the  court 
to  peremptorily  find  for  the  defendant  at 
the  close  of  plaintiff's  testimony. 

We  think  the  evidence  fully  authoriied 
the  verdict.  We  are  also  of  the  opinion  that 
it   vras  within  the  sound  discretion  of  the 


court  to  permit  the  amended  pleading  to  be 
tiled  after  the  evidence  was  in.  Nor  do  we 
think  the  court  erred  as  to  giving  or  refus- 
ing instructions.  The  inatructious  given  by 
the  court,  in  substance,  told  the  jury  that 
if  they  believed  from  all  the  evidence  that 
the  policies  of  insurance  on  the  life  of  plain- 
tiff were  issued  by  defendant  cranpany  with- 
out the  knowledge  or  consent  of  said  plain- 
titr,  and  that  premiums  were  paid  on  said 
policies  to  the  said  defendant  company  or 
its  agents  during  the  period  from  August  29, 
leee,  to  August  29,  13SS,  and  that  said  pre. 
miums  were  paid  by  or  through  the  wife  of 
plaintiff,  and  without  the  knowledge  or  con- 
sent of  plaintiff,  and  that  said  premiums 
were  not  paid  by  said  wife  by  any  money 
belonging  to  her,  or  received  by  her  from 
any  source  other  than  the  plaintiff,  and  that 
all  of  said  premiums  were  paid  by  her  with 


And  a  pollc7  of  Insurance  issued  b7  an  1: 
ance  company  to  a  wICe  apan  the  Ufa  □(  her  hn«- 
band,  after  which  the  wife  dlea  Intestate  and 
leaves  no  (Jilldren,  under  Ifssa.  Oen.  8Cst,  ISSO, 
p.  330,  provIdlDS  tbat  a  poUc;  of  Insurance  on 
the  life  ol  an;  peison,  made  ps^able  to  an;  mar- 
ried woman  or  to  an;  person  In  tnut  for  her 
or  for  ber  beneflt.  Inures  to  ber  separate  oM 
and  beneflt,  and  to  the  benefit  of  her  children, 
Independentt;  ot  ber  husband  or  bis  creditors, 
balODES  to,  and  moaej  arising  therefrom  K"** 
tc,  the  estate  of  ber  husband,  and  is  reeoverabta 
bj  her  hniband'S  personaJ  representatlvei. 
Cole  T.  Knickerbocker  Ii.  Ina.  Co.  SB  How.  Pr. 
442. 

And  the  tme  canatraetlon  of  an  Inanranee 
poller  Insuring  ihe  life  of  a  husband,  reciting 
that  It  was  made  in  consideration  ot  the  par 
ment  of  premiums  b;  his  wife,  and  made  pajabli 
to  ber.  and  In  case  the  nid  assured  should  die 
before  tbe  decease  of  the  hueband  tben  the 
amount  to  be  pajabla  to  thetr  children  or  tbelr 
guardian  If  thej  were  under  age^  wbere  they 
were  drowned  through  the  sinking  of  a  ship 
Dpon  whlcb  thej  were  passengers,  onder  the 
gensrat  laws  ot  MisaachusettB  of  February  '" 
1S51,  antorlnlng  a  married  woman  to  cause 
life  of  her  busband  to  be  Insnred  tor  her  sole 
use,  and  providing  that  Id  case  ot  her  surviving 
her  husband  the  amount  of  the  Itumrence  shall 
bs  payable  to  her  to  and  tor  her  own  use  free 
from  the  claims  of  the  representative*  of  her 
hustUDd  or  of  his  creditors, — Is  that  the  Inter- 
eat  of  tbe  wife  nnder  tbe  policy  Is  contlngeDt 
upon  her  (arriving  her  husband,  and  neither  ber 
aaslgas  nor  ber  personal  repreaeaCatlves  have 
any  right  to  the  Insurance  money,  except  on 
proof  of  sucb  survivorship.  Fuller  v.  Llniee, 
l.tB  Mass.  468.  See  also  Cbapin  t.  Fellowes. 
Se  Coon.  ISS,  4  Am.  Bep.  49 ;  Fraternal  Mut.  L. 
Ins.  Co.  V.  Applegate,  7  Ohio  Bt.  29%:  Baron  y. 

,   100  N.  Y.  872,  a  N.  K.  tH.—tntra, 

i,  a ;  Frank  v.  Untual  L.  Ins.  Co.  lOS  N.  X. 
aes,  SB  Am.  Rep.  807,  8  N.  B.  HT ;  Cole  v.  Uar- 
ple,  B8  111.  eS,  38  Am.  Sep.  SS,— infra.  III.  c; 
■ad  see  cases  set  forth  t«pra.  III.  b,  1. 

S.  WUh  nftrmc*  te  litis  of  Mfa  oxl  oMMreo. 

A  busband  or  father  whose  life  Is  Inmred  for 
the  benefit  ot  his  wife  or  children  or  both  can 
exercise  no  power  ot  disposition  over  the  same 
wblle  they  sre  living  without  their  consent,  and 
has  no  Interest  therein  of  wblch  be  can  avail 
himself,  and  Dpon  his  death  neither  his  persona] 
representatives  nor  his  creditors  have  an  Inter- 
est In  tbe  proceeds.  Central  Nat.  Bank  v. 
Hame,  128  D.  S.  US,  83  L.  ed.  870,  0  Bap.  Ct 


ML.  R.A 


A  policy  of  bisnrance  npon  the  life  of  a  hus- 
band, Jasned  op<m  application  of  bis  wife,  and 
ot  which  she  WHS  tbebenefldary,  the  contract 
havlug  been  made  with  her,  desc^idlng  In  case 
ot  ber  death  to  her  children,  and,  In  tbe  absence 
of  children,  to  her  legal  repteaentatlvea,  la  hers 
absolaCely  and  solely,  and  tbe  fact  that  tbe  bus- 
band  paid  one  premium  thereon  does  not  In  any 
way  affect  her  title  to  It.  Sheeta  v.  Sheets,  4 
Colo.  App.  4S0,  Sa  Pac.  310. 

Nor  is  Che  title  In  any  way  affected,  nnder 
tbe  HasaschnsetU  sUtnCe,  by  the  tact  that  the 
husband  paid  the  premiums  after  the  wife's 
death,  Che  wife  having  prevlonsiy  paid  them. 
Swan  V.  Bnow,  11  Allen,  224. 

And  a  policy  of  Insurance  Issaed  to  a  wife 
Dpon  her  husband's  lite,  although  tbe  premiums 
were  paid  from  bis  means,  and  Choogh  It  was  re- 
garded ae  a  provision  for  the  wife,  becomes, 
upon  delivery.  Irrevocable  so  tar  as  be  Is  con- 
cerned ;  and  where  It  was  procured  by  the  ini^ 
render  ot  anocher  policy  belonging  to  the  wife, 
the  hasbsad  will  be  deemed  to  have  acted  as  her 
BgenC  in  procorlng  IC,  so  chat  his  posseesloD 
would  be  hers  and  he  would  have  no  power  to 
surrender.  Bcliwetl  v.  Mutual  L.  Ins.  Co.  72 
N.  Y.  aSB. 

And  such  a  policy  vesta  In  the  wife  so  as  to 
descend  to  her  heirs  upon  ber  death,  aoCwIth- 
Btandlng  the  fact  that  the  husband  was  still 
alive  at  that  time,  and  does  not  remain  In  abey- 
ance until  the  death  of  the  husband,  and  tben 
descend  to  and  veat  In  those  who  were  her  heirs 
at  that  time.  Uotson  v.  MerrlSeld,  Bl  Ind.  24, 
19  Am.  Rep.  722.  But  sec  Continental  L.  Ins. 
Co.  V.  Webb,  B*  Ala.  888,  infra. 

And  the  rights  of  a  widow  and  her  children 
In  an  Insurance  policy  upon  the  life  ot  the  hus- 
band and  father,  made  ont  for  their  benefit,  ex- 
ist before  his  death,  and  the  liability  of  the 
insurance  company  becomes  fixed  by  that  event. 
BO  chat  such  wife  and  minor  children  cannot  be 
deemed,  after  tbe  death  of  tbe  husband  and 
lather,  to  be  persona  In  Indigent  circumstances 
within  the  meaning  of  the  Louisiana  homestead 
act  of  18(2.     Se  Kugler,  23  La.  Ann.  409. 

Nor  Is  the  title  of  a  wife  In  sn  Insurance  pol- 
icy npon  the  life  ot  her  hnsband.  Issued  apoB 
her  application  and  of  which  abe  was  the  bene- 
ficlsry  snd  for  which  she  made  tbe  contract,  af- 
fected by  the  tact  that  the  Insurance  company, 
through  excess  of  caution,  required  tbe  husband 

acquiesce  In  the  transaction,  and  nlease  all 
clalma  Sheeta  t.  Bheeta,  4  (Mo.  App.  450,  S6 
Pac.  310. 

So.  tmder  a  charter  and  an  Inanranee  act  aa- 
thortslng  an  Insorance  company  to  Issoe  pollctea 
ot  Insurance  npon  the  lite  ot  any  person,  ez- 
ed  to  be  for  the  nss  of  any  woman,  minor. 


Ekktdckt  CoDJiT  OF  SrrtALM. 


money  belongiiig  to  plaintiS,  and  furniabed 
by  uid  plaintiff  to  tiia  B*id  wife  to  be  uged 
l^  her  for  the  purpoeea  of  the  household  of 
Mid  plaintiff,  dud  the  lisid  plaintiff  did  not 
know  of  the  isBuance  or  existence  of  said 
pclicieE,  or  either  of  them,  until  after  Au- 
^Bt  20,  IBOB,  aod  that  he  could  not  bj  the 
exercise  of  ordinary  diligence  have  known  of 
the  same  untit  after  eaid  date,  and  did  not 
know  and  could  not  have  known  by  the  ex- 
ercise of  ordinary  diligence  of  the  payment 
of  premiums,  or  any  of  the  premiums,  on 
Mid  policies,  or  any  of  them,  until  after 
said  2l)tb  of  August,  1B98,  thea  the  jury 
should  Qnd  a  verdict  for  the  plaintiff  for  the 
aggregate  of  the  premiums  paid,  as  set  out 
herein,  if  any  was  ao  paid,  with  interest. 
The  eecond  iDatruetion  is  as  follows:  "If 
the  juiT  ahould  believe  from  all  the  testi- 
mony l^at  any  ol  the  facts  required  by  in- 


struction No.  1  do  not  axiBtt  Ue  jarr  shonld 
find  a  verdict  for  the  defendant.''  The  ma- 
terial portion  of  the  instructions  asked  bj 
the  defendant  and  refused  is  embodied  in 
the 
that   the    refused    instruction  e 

Siirb  that  appellant  should  have  known  that 
e  money  pt^id  to  it  was  the  money  of  the 
plaintiff.     This  court,  in  the  case  of  the  ap- 

rllant  against  Monohan  (102  Ky.  13,  4! 
W.  02*),  decided  that  if  the  wife  pro- 
cured insurance  upon  the  life  of  the  nns- 
band  without  liis  knowledge  or  consent,  and 
paid  his  money  therefor,  he  would  be  en- 
titled to  recover  same  back  from  the  in- 
surance company.  It  was  further  decided 
in  said  case  that  it  was  against  public  p<d- 
icy  for  one  to  procure  a  policy  of  insuraooe 
on  the  life  of  another  witnout  his  knowledge 
or  consent;  that  the  wife  could  not  obtain 


Lnon,  and  providing  that  the  same  sIiBll  in- 
o  the  beoeflt  of  such  person  or  persons  In- 
be  one  whose  Ills  ms;  be  tboi 
Insured,  as  well  as  his  creditors,  tlie  persoas 
named  as  beneflclsrles  la  the  poller  thus  Issaed 
ate  *e«(ed  with  the  entire  beneficial  Interest  In 
the  sum  Insored  upon  the  deliver;  of  the  poJIcj, 
•o  that  where  a  busband's  life  Is  thus  Insured 
tor  the  benent  of  bis  wife  and  children,  and  the 
wife  dies,  tbe  baiband  la  not  authorUed  to  dis- 
pose of  tbe  policy  bj  win.  Ruppert  T.  Dnlon 
Uut.  laa  Co.  T  Babt.  ISC. 

And  a  poller  of  Insarsnce  on  tbe  life  of  a 
hnsbsnd,  Issued  upon  application  ot  his  wife, 
and  made  payable  to  her  for  her  sale  use,  and, 
in  case  of  her  deatb  before  bsr  husband,  to  be 
paid  to  her  cblldren.  cannot  be  surrendered  by 
tbe  husband  upon  her  desth  leavInK  llvlns  cbll- 
dren, so  as  lo  cut  off  the  rights  of  tbe  cblldren : 
and  where  the  husband  surrenders  the  poller, 
and  takes  out  another  for  the  same  amount  In 
bis  own  name  and  for  bis  own  benellt.  dstlns 
It  back  so  as  to  be  of  the  same  date  as  the  one 
surrendered,  and  after  the  parment  of  a  year's 
premium  dies  Insolvent,  the  substltated  polli^ 
win  be  deemed  In  egnltr  to  belong  to  the  chil- 
dren, and  ther,  and  not  the  creditors  of  the 
buaband,  wilt  be  h«Id  entitled  to  the  Insurance 
moQer.  Chapin  v.  Fellowes,  SS  Conn.  132,  4 
Am.  Uep.  id. 

And  Swsn'a  (Ohio)  Rev.  Stat.  4BD,  I  S,  Incor- 
poratlng  an  Insurance  companr.  providing  that 
pollHes  of  Insurance  msy  Issue  to  any  married 
woman  In  her  name  or  In  the  name  of  a  tblrd 
person  as  trustee,  for  her  sole  use.  upon  tbe  life 
of  her  husband,  and.  In  case  of  her  surviving 
bim,  the  amount  shall  be  pajsble  to  her  for  her 
sole  nse  and  benellt  free  from  any  claims  of  the 
creditors  or  representatives  of  ber  hosbend.  pro- 
viding the  anaoal  premium  shall  not  exceed  the 
SDm  of  tlGO,  unless  paid  from  tbe  private  prop- 
ertr  of  the  wife,  aothorizes  a  wife  to  take  out 
Insurance  upon  the  life  of  ber  bnsbsnd,  and 
treats  her  as  a  t""c  sole  In  respect  to  such  poli- 
cies taken  In  her  name,  and  they  become  her  sep- 
arate propertr,  and  are  placed  berond  the  reach 
ot  her  bushand  or  his  creditors,  so  that  be  Is 
not  Botborlied  to  surrender  them.  Fraternal 
Hut-  L.  Ins.  Co.  V.  Applegate,  T  Obla  St.  2S2. 

So,  the  provIsloD  of  such  statutes,  that  the 
poller  shsll  Inure  to  the  separate  use  and  beneSt 
of  tbe  wife  Bad  her  children,  applies  to  the  man- 
ner of  tbe  descent  and  distrlbntlon ;  and  where, 
after  tbe  wife  has  received  and  reduced  the 
moner  to  possession,  she  dies,  It  goes  to  her  chil- 
dren, and  not  to  her  hoaband's  representatives. 
Baker  v.  Youcf,  47  Uo.  458. 

And  wliere  the  wife  dies  before  the  hasband, 
sjid  no  special  trustee  la  appointed  to  hold  and 
UL-K.  A. 


mans^e  her  Interest  In  the  poller.  It  vests  from 
the  time  of  ber  destb  in  the  admlnlstntor  of 
her  estate  for  the  benellt  of  ber  cblldren.  and 
neither  the  husband  nor  the  administratrix  of 
his  estate  can  claim  anr  property  In  It.  Swan 
V.  Bdow.  11  Allen,  £24. 

Also,  upon  tbe  Issuing  of  an  Insurance  poller 
to  a  wife  upon  tbe  lite  of  ber  huabaad.  tbe 
amount  to  be  payable  to  herself  It  living.  U 
not,  to  ber  children,  a  transmissible  Interest 
vests  In  the  children ;  and  wbere  she  dies  before 
ber  husband,  and  one  of  the  children  dies  be- 
fore the  fnther  leaving  a  child,  the  child  of  tbe 
deceased  child  take*  by  descent  the  Interest  ot 
Its  parent,  and  Is  entitled  to  the  portion  of  tbe 
fund  which  the  parent  wonld  have  received  If 
living,  and  this  without  reference  to  whether 
the  premiums  were  paid  by  the  husband  or  tbe 
wife.  Continental  L.  Ina  Oo.  v.  Palmer,  42 
Conn.  SO,  IB  Am.  Rep.  B30. 

So.  a  policy  ot  insurance  upon  the  life  of  a 
husband  for  the  beoefit  ot  a  wife,  as  provided 
tor  by  such  statutes,  is  Intended  as  a  provision 
for  tbe  aupport'of  the  widow  and  children  of 
thn  husband  after  his  death,  and  tbe  proceeds 
thereof  cannot  be  subjected  to  tbe  claims  ot  the 
creditors  o(  the  wife.  Leonard  v.  Clinton,  M 
Han,  28B. 

And  a  policy  ot  Insurance  upon  the  life  of 
a  husband  and  father  cannot  be  assigned  by  lb« 
wife  so  as  to  defeat  the  Intent  of  the  statute 
that  such  policies  shall  be  a  security  for  the 
famllr,  or  so  as  to  defeat  the  Interest  of  the 
children.  Dannahauset  v.  Wallensteln.  62  App. 
Dlv.  813,  ee  N.  7.  Supp.  21S  ;  li^adle  v.  Sllmmon. 
2fl  N.  Y.  S,  82  Am.  Dec.  3SB ;  Connecticut  Hot. 
L.  tna  Co.  v.  Borroughs.  34  Conn.  305,  91  Am. 
Dec.  T-2S. 

And  snch  a  policy  becomes  payable  to  sndi 
children.  In  case  of  the  mother's  death  before 
her  husband,  as  were  living  at  tbe  death  ot  both 
tbe  mother  and  father,  to  whom  the  duty  of 
malateneoce  extends  It  tbey  are  in  their  minor- 
ity, and  not  to  such  cblldren  as  were  living  at 
the  time  of  the  death  of  tbe  mother.  Continen- 
tal L.  Ina.  Co.  *-  Webb.  64  Ala  688.  But  see 
llutaon  V.  HerrlQeld,  Bl  Ind.  34,  19  Am.  Bep. 
T22,  supra. 

The  right  ot  a  wife  to  take 
upon  the  life  of  her  husband  tinder  N.  T.  1 
iS40.  chHp,  SO,  eiemptlng  policies 
on  the  life  of  the  husband  for  the  benefit  of  the 
wits  from  claims  ot  the  repreaentatlvea  of  the 
husband,  or  any  of  his  creditors,  except  wber* 
the  amount  of  premiums  paid  exceeded  a  etr- 
tain  amount  par  annmii.  Is  not  changed  or  af- 
fected by  the  fact  that  she  has  no  chlldra. 
Banw  T.  Brommer,  100  N.  Y.  872,  8  N.  ■.  474. 


HxTHOPOLiTui  Live  Ihscbanci  Ca  ■*.  Smith. 


.  _  1  the  c»se  of  tiiis  appellant  agiinat 
TieDde  (21  Ky.  L.  Hep.  SOB,  63  B.  W.  412), 
adhered  to  the  doctnne  Mmouaced  in  the 
opinion  lapra.  The  court  further  said  that 
"aection  664,  Ky.  Stat.,  wcu  not  iutfuded 
to,  nor  can  it,  authorize  a  mariied  woman 
to  cause  to  be  iraued  a  poliej  ou  the  life  of 
her  hueband  without  bit  consent  to  tbtt  is- 
Bual  of  the  policy."  The  contention  of  ap- 
pellant ia  that  plaintiff  could  not  recover 
unleea  the  appellant  knew  the  money  being 
received  by  it  from  the  wife  was  the  money 
of  the  plaintiff.  This  contention  i«  not  ten- 
able. If  Biich  a  rule  was  adopted,  it  would 
always  be  irapoesible  for  the  plaintiff  in 
such  a  caae  to  recover  the  money  thug  wrong- 
fully and  fraudulently  paid. 


It  ia  suggested  by  appellant  tbat  the 
inoni7  was  intrusted  to  nis  wife,  and  that 
if  she  misapplied  it  he  is  without  remedy, 
and,  furthermore,  that  he  never  required  any 
accounting  hy  her  of  the  money  so  intrust- 
ed to  her.  The  evidence  in  this  case  con- 
duces to  show  that  the  plaintiff  gave  hi* 
wife  the  money  for  general  household  M- 
family  expenses,  and  it  would  seem  to  be 
a  very  horeh  rule  to  require  him  from  time 
to  time  to  call  upon  his  wife  for  an  account 
as  to  how  she  nad  spent  the  mon^.  It 
would  be  impracticable  to  do  so.  Beudes, 
it  would  annoy  his  wife,  ajid  teud  to  disturb 
the  relation  of  trust  and  confidence  so  ea- 
sential  to  connubial  happiness.  It  can 
hardly  be  coDtended  that  a  policy  of  life 
insurance  on  the  life  of  the  husband  would 
properly  be  considered  household  expenses. 
In  fact,  it  is  eHsentially  different  It  ia 
a  large  and  Bxtenaive  business,  totally  dis- 


c  What  poUcU*  « 


«  policies  Isioed  upon  the  lire 
or  ■  bosband  for  the  baneflt  of  his  wife  and  chil- 
dren, whicb  parport  to  be  her  contract,  would 
•eem  to  (all  within  the  protection  ol  these  sCat- 

ThuB,  B  wife  and  ber  children  are  entitled  to 
llfe-lnsuraace  policies  on  the  life  of  the  hasbond 
and  father,  purporting  to  be  contracts  made 
with  her  aa  tbe  part>  assured,  and  oat  with  Che 
huiband.  though  they  were  made  without  ber 
knontedge  and  she  remained  In  total  Ignoraace 
of  their  eilstence  until  after  his  death,  as  in 
such  case  tbe;  will  be  deemed  to  be  the  pereons 
assured  tbroush  the  tgtuci  of  the  husband  and 
father.  Whitehead  v.  New  York  L.  Ins.  Co.  102 
N.  Y.  14 S.  SB  Am.  Rep.  787,  6  N.  B.  2S7. 

And  a  policy  of  iDsursnee  npoo  Che  life  of  a 
bnsband  In  favor  of  bis  wife,  purporting  to  be  ■ 
contract  with  the  wife,  and  reciting  tbe  pay- 
■nent  of  the  first  premlnm  by  her,  Is  to  be  re- 
garded as  wltbln  tbe  equity  of  N.  Y.  act  of  ISIO, 
provliling  for  Insurance  upon  the  lite  of  a  hus- 
band tor  the  sole  beneflt  of  bis  wife,  so  as  to  ren- 
der the  some  aaoBslgnable  under  that  act, 
though  It  appears  that  It  was  Issued  upon  appli- 
cation of  tbe  husband,  and  that  he  actually  paid 
tbe  premiums.  Wilson  v.  Lawrence,  IS  Uun, 
ZS8,  AOlrmed  In  76  N.  Y.  SSfi. 

Nor  Is  that  act  conllned  to  cases  In  wbleh  the 
premloms  are  paid  by  or  out  of  the  funds  of 
tbe  hDHband,  bat  It  autborlies  any  married 
woman  to  cuuse  to  be  Insured  tor  her  sole  use 
tbe  life  of  her  husband,  the  amount  thereof  to 
be  payable  to  her  free  from  the  claims  of  the 
representatives  of  tbe  huaband  or  of  any  of  bis 
creditors,  wherever  the  amount  of  the  premium 
aQnually  psld  does  not  exceed  1300.  Frank  v. 
Mutual  L.  ina  Co.  102  N.  Y.  206.  »  Am.  Kep. 
807.  6  K.  E.  SST. 

And  that  act  does  not  require  that  It  should 
appear  by  the  policy  that  It  was  lasued  nnder 
the  art.  In  order  to  secure  to  the  wife  the  bene- 
llt  of  its  provisions.  Brummer  v.  Cohn,  BS  N. 
T.  14,  40  Am.  Rep.  B03 :  Brick  v.  Campbell.  122 
».  Y.  83T.  10  L.  H.  A.  259.  25  N.  E.  403 :  Dann- 
bauser  v.  V/allenstelD.  G2  App.  Dlv.  312,  SG  N. 
Y.  Bupp.  210. 

Tbe  Intention  to  tske  tbe  benefit  of  the  stat- 
ute Is  to  be  presumed  from  tbe  benellclal  nature 
of  the  policy.  Brick  v.  Campbell.  12S  N.  Y.  33T, 
10  U  U.  A  2C0.  26  N.  K.  4S3:  Dannbauser  v. 
Wallenstotn,  G2  App.  Dlv.  312,  OG  N.  Y.  Bupp. 
210. 

And  an  omission  to  provide.  In  aa  Insurance 
policy  opon  the  life  of  a  husband  for  the  bene- 
flt  of  tbe  wife,  tor  the  dlaposltlon  of  the  fund 
MX-ILA. 


tlon  that  the  Insurance  Is  for  the  benefit  of  tbe 
wife  Bolely,  doM  not  rebut  the  presumption  that 
In  taking  tbe  policy  the  wife  Intended  to  avail 
herself  of  the  provisions  of  N.  Y.  act  1840,  chap. 
SO,  authorising  iosuraace  for  her  sole  benefit. 
Brick  V.  Csmpbtil,  123  N.  Y.  837.  10  L.  R.  A. 
2G9,  25  N.  B.  498 :  Brummer  v.  Cobn,  86  N.  Y. 
11,  40  Am.  Bep.  COB. 

Nor  do  the  deliberate  statement  in  the  appli- 
cation, in  anawer  to  the  question  as  to  whose 
benefit  the  Insurance  was  for,  that  it  was  for 
the  benefit  of  the  wife,  and  the  striking  out  of 
the  words  "and  her  children."  rebut  the  pre- 
sumption that  tiie  wife.  In  taklnK  the  policy. 
bad  that  act  In  view,  that  act  as  amended  by 
r.aw)i  1862,  chap.  70,  Laws  186S,  chap.  656,  ei- 
preaaly  providing  that  tbe  Insurance  may  b« 
made  payable.  In  eaoe  of  tbe  death  of  the  wlfa 
before  It  becomes  due, to  the  husbaDd,or  to  their 
children.  Brummer  *.  Cohn,  86  N.  Y.  14,  40 
Am.  Bep.  S03. 

Bo.  Che  tact  that  a  policy  of  Insurance  upon 
the  life  of  a  husband  for  tbe  benefit  of  his  wlfa 
was  an  endowment  policy  payable,  not  at  death. 
but  after  a  designated  number  of  yeara,  does  not 
remove  It  from  tbe  operation  of  N.  T.  act  1B40. 
providing  for  Insurance  upon  the  life  of  the  hus- 
band for  Che  wife's  sole  benefit,— at  least  nnder 
tbe  amendment  thereto  In  Laws  18flS,  chap.  658, 
striking  out  the  words  of  the  first  section  in  ch* 
original  act.  which  made  the  Insurance  payable 
lo  the  wife  In  case  of  her  surviving  her  husband, 
and  inserting  the  words  "in  case  of  her  surviv- 
ing such  period  or  term."  Brummer  v.  Cohn,  66 
N.  Y.  14.  40  Am.  Bep.  SOS,  Affirming  9  Daly,  86. 
And  the  validity  of  an  Insurance  policy  origi- 
nally issiiod  tor  the  sole  use  at  a  monied 
woman.  Insuring  tbe  life  of  her  busbaod  In  con- 
furmlty  with  the  statnte,  Is  not  affected,  and 
the  character  of  the  policy  Is  not  changed,  by 
an  Indorsement  upon  It  by  which  It  became  a 
paid-up  policy.  Mutnat  L.  Ina  Co.  v.  Terry, 
62  How.  Pr,  826. 

Likewise,  where  a  wife  suggecta  to  her  hus- 
band the  taking  out  of  a  policy  of  Insurance 
upon  bis  life,  and  he  does  ao,  paying  therefor 
wllh  her  money,  and  the  wife  pays  all  the  sob- 
BMiuent  premiums  out  of  her  separate  estate, 
for  which  receipts  are  Issued  to  her,  tbougb  he 
signs  the  application  In  bis  own  name,  this 
'Ithln  1  Swan  &  C.  Ohio  Stat.  737,  wblcb 
1  wife  by  herself  and  In  her  own  nsma 
e  her  husband's  life  to  any  amount  for 
ihe  can  pay  the  premiums  out  of  her 
separate  estate,  and  entitles  her  to  tbe  Ini 
money  free  from  tbe  clalma  of  her  b 


su 


EurrcoKT  Codbt  or  Arrsua. 


tinct  from  gaaerkl  houiebold  or  fumly  es- 
peiiaes.  It  mar  b*  thai  a,  peraoa  aelling 
necesMTf  articles,  or  articles  pTeeumably 
for  household  and  familf  purpoaei,  would  be 
protected,  whether  or  not  the  articles  were 
in  good  faith  purchased  for  that  purpoM, 
bec&usa  such  purchases  would  be  within  the 
apparent  authority  of  tiie  agent  makiug  the 
same.  Besides  all  this,  we  think  the  evi- 
dence tends  to  show  that  the  appellant  had 
reasonable  grounds  to  betiere  tnat  the  pre- 
miums  were  paid  out  of  plaintifl's  money 


and  without  his  conaeot.  It  Mema  to  ns 
that  it  is  not  only  illegal  and  againat  public 
jwlii^  for  any  insurance  company  to  uigags 


demned  for  the  further  reason  that  the  tend- 
ent^  is  to  induce  the  wife  to  use  money  for 
insurance  purposes  Uiat  ought  to  b*  applied 
to  the  purchase  of  food  and  raiment  for  the 
family.  It  is  also  likely  to  produce  dis- 
cord in  Uie  family. 

Judgment  affirmed,  with  dataaget. 


credEtoni,  u  the  mskliiK  of  the  appUcaUon  by 
the  bnsband  will  be  deemed  to  bave  been  doos 
bj  him  as  ber  stent.  Jacob  t.  Continental  I>. 
Ins.  Co.  1  Cln,  Sup.  CL  Bep.  B18. 

And  where  Insurance  Is  procured  bf  a  hns 
band  niKin  bis  own  lite  and  made  parabls  to  bli 
wife,  though  without  previous  SDCborlt;  fron 
ber,  ber  subsequent  acceplBDce  of  tbe  poUcj 
from  bin  Is  a  suffldeat  adoption  of  his  act  t< 
eoDBtltiite  a  TSlId  contract  between  ber  and  thi 
Compsny.  nnless  objection  that  the  premium  w*i 
n(>t  paid  and  that  the  policy. was  never  duly  de 
llvered  can  be  sustaliied.  Tbompson  t.  Amerl 
can  Tontine  Lite  &  Sav.  Ins.  Co.  *a  N.  T.  671 
Felrath  t.  Scbonfleld,  19  Ala.  199,  52  Am.  Bop 

sie. 

And  where  a  hosband  take*  out  a  paUef  of 
Insurance  on  his  own  life  payable  to  bis  leial 
represents  tiles,  and  afterwards  sssIbd*  the  pol' 
Icy  to  his  wile,  who  surreudeni  It  and  tskea 
ont  s  new  policy  payable  to  herself,  tbe  policy 
thoa  Uken  oat  falls  wlthlu  the  piorlsloD  of  N. 
T.  But.  1840,  by  which  wires  were  autharlied 
to  Insure  tbe  life  of  their  husbands  for  their 
own  benefit,  and  Is  therefore  uonasslinable  with- 
out the  consent  of  tbe  husband.  Dsnnbauser  t. 
Wslleustebi,  B2  App.  Dlv.  312,  65  N.  ¥.  Snpp. 
319. 

Bo,  policies  ot  iDBorancB  obtained  by  a  bus- 
baud  upon  bis  own  life,  by  the  terms  of  wblch 
they  are  payable  to  bis  wife  upon  bis  death,  are 
In  snbsUntlal  conformity  with  the  provision  of 
N.  Y.  Laws  ISSB,  cbap.  18T,  as  ameDdei"  — 
Laws  18B6.  cbap,  6ce,  lutborlsInK  s  ma: 
woman  to  Insure  the  life  of  her  hQBband  In 
own  name  or  that  of  any  other  person  witl 
consent  (or  her  sole  and  separate  use,  the  Ii 
ance  so  effected  to  be  free  from  tbe  cislms  of  bis 
creditors  or  those  of  his  represeotallves ;  and 
snch  policies  are  within  tbe  protection  of  that 
law.     Bloomlnsdate  v.  Llsberger,  24  Hon,  36S, 

And  the  aulgnment  by  a  husband  of  a  policy 
Of  Insurance,  payable  to  blm,  bis  executors,  sd- 
mlDlstrators,  and  asslirns,  to  his  wife.  Is  within 
the  spirit  of  the  provision  of  III.  Rev.  Stat.  JST4, 
chap.  73,  i  51.  p.  60T,  tbat  It  shall  be  lawful 
tor  any  married  woman,  by  herself  and  In  ber 
own  name,  or  In  the  name  of  any  third  person 
witb  his  assent  as  her  trustee,  to  cause  to  be  In- 
sured, for  her  sole  use,  the  life  of  her  husband 
(or  any  deflnlle  period  or  (or  tbe  term  of  bla 
natural  lite,  and,  in  case  of  ber  aurrlvinK  sucb 
period  or  term  the  smonnt  of  tbe  iCBurance  shall 
be  paysble  to  her  for  her  own  use,  free  from  tbe 
cisims  ot  tbe  representatives  of  tbe  busbsnd  or 
any  of  bis  creditors ;  provided,  tbat  If  the  pre- 
mium of  such  Insursnce  Is  paid  by  any  person 
with  Intent  to  defraud  bis  creditors,  an  amount 
equal  to  tbe  premium  so  paid  with  Interest 
thereon  ahail  Inure  to  tbeir  benefit :  and  tbe  wife 
has  a  clear  right,  with  tbe  consent  of  the  Insur- 
ance company,  to  accept  such  sn  ssslgnment : 

solvent  csn  be  recovered  by  tbe  creditors.  Cole 
T.  Msrpte,  SS  111.  58,  3S  Am.  Rep,  S3. 

But  N.  Y.  UwB  1S40,  chap.  SO,  (dvlns  a  wife 
tbe  rlgbt  to  insure  the  life  of  her  husbsnd  and 
a  vested  Interest  In  the  policy,  does  not  spply  to 
C3  L.  R.  A. 


a  certiDcate  ot  membership  Isaaed  to  a  membar 
by  a  mutual  accident  association.  Btelnhansen 
V.  Preferred  Hut  Accl.  Asao.  BS  Hon,  S38,  IS 
N,  X.  Supp.  86. 

And  the  rights  acquired  by  a  beneficiary  sa- 
der  a  certificate  ot  a  t>encvDlent  sodety,  tbe  con- 
stitution of  which  provides  that  opon  the  deatk 
of  a  member  tbe  sum  realised  from  the  required 
payments  by  eacb  member  shall  be  paid  to  the 
widow  or  minor  children  of  tbe  deceased  mem- 
ber, are  not  those  eilBtlng  under  a  contract  ot 
insurance  upon  the  life  ot  a  party,  under  N.  T. 
Laws  1840,  chsp,  80,  Lsws  18G8,  chau.  IBT, 
empowering  a  wife  to  Insore  the  life  of  her  hos- 
band, so  as  to  prevent  a  change  la  the  constl- 
tntlon  of  the  society  making  tbe  benedt  payable 
to  n  person  designated  by  the  memlier  in  hi* 
lifetime.  Dnrlan  v.  Centra]  Verein  of  Her- 
mann's 8<ehnne,  T  Daly,  ITS. 

And  where  a  huaband  agrees  for  Insurance, 
and  causes  bis  wife  to  be  named  as  tbe  beoell- 
ciary  In  the  policy,  and  permits  the  Insertion  of 
a  condition  that  if  any  annual  premium  Is  not 
fully  paid  at  the  time  provided  tor  the  poliey 
bball  become  null  and  void  and  wholly  forfeited. 
though  the  policy  Is  regarded  as  having  beea 
procured  by  the  wife,  and  as  the  result  ot  sn 
>ment  made  tMtween  her  and  tbe  insuran'v 
company,  since  the  hosband  is  the  actor  In  tbe 
'  ansaction  and  represents  the  wife,  and  abe 
aims  the  benefit  ot  his  acts  and  the  poliey  pro- 
ired  by  his  agency,  she  necessarily  rattfles  and 
affirms  the  contract  as  It  is  made,  with  all  Its 
1  and  conditions,  and  is  boond  by  tbe  pio- 
a  with  reference  to  forfeiture.  Baker  v. 
n  Hut.  L.  Ins.  Co.  43  N.  T.  383. 
,  a  policy  ot  inanraace  upon  the  life  of  a 
T  in  favor  of  one  of  his  sevnsJ  children  Is 
irltbln  the  provlslona  o(  AIs.  Code  IBTS. 
I  2733.  sutborliiDg  any  married  woman  to  have 
her  husband's  lite  Insured  for  her  sole  benefit. 
~  I  case  of  her  deatb,  for  that  of  her  cblldroi. 
from  the  claims  of  any  of  the  husband's 
creditora     Feam  v.  Wsrd.  65  Ala.  33. 

d  an  Insurance  policy  upon  tbe  life  <rf  a 
busbsnd,  payable  to  his  wife,  or.  In  case  of  btf 
death  tietore  bis,  to  her  executors,  administra- 
tors, snd  assigns,  and  not  to  her  children.  Is 
within  the  provisions  of  Ps.  act,  April  9, 
),  I  14.  providing  that  It  shall  be  lawful  tor 
married  woman,  by  herself,  in  ber  name  or 
ae  name  of  any  third  person  witb  his  assent 
.._    ler  trustee,  to  cause  to  be  insured  for  ber 
sole  use  the  lite  of  ber  husband,  and  In  case  ot 
her   surviving   her   hustiand   the   sum    or   net 
amount  of  the  Insuraace  becoming  due  and  pay- 
able by  tbe  terms  thereof  shall  be  psysble  to 
~  for  her  own  use  free  from  tbe  claims  of  tbe 
esentstlves  of  ber  bUBband  or  any  ot  his 
creditors:  and  where  in  such  case  she  dies  first, 
tbe  proceeds  of  tbe  policy  are  to  be  paid  to  ber 
'  ilatrator,  who  will  hold  them  in  trust  far 
distribution  among  the  persons  entitled,  under 
ie  laws  of  tbe  commoowealtb,  to  ber  estate. 
here  she  dies  Intestate.     Deginther's  Appnl, 
*  Pa.  337. 

Nor  does  Ho.  Rev.  Stat.  |  S2T8,  antborlslng 
larrled   women   to   insors  the   lives  <a   their 
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!■  for  tbelT  om  bentft,  aoUieriM  a  num- 
ber ol  Burried  women  to  fonn  a.  mntnal  laaaT- 
ance  companj  for  the  pari>ow  of  Inaorlng  the 
IItc*  of  each  athera  baabanda  Braner  t.  Thlea- 
Der.  12  Uo.  App.  3S9. 

Attention  la  here  called  to  the  fact  that  thli 
note  Is  not  eihauatlve  aa  to  cnaea  conatruloE 
■tatutea  authotlalug  Inanrance  upon  tbt  llTea 
of  married  men  tor  the  beneSt  of  their  wItm 
and  children.  Caaea  In  which  It  appear*  that 
the  Insurance  In  gueatloD  waa  procared  upon  the 
appllcBtloD  of  the  huaband,  and  the  premlnma 
were  paid  b;r  him,  hare  been  omitted,  aa  not  In- 
volTlns  tbe  qaeitlon  of  tbs  right  of  a  wife  to 
Inanre  the  life  of  her  hnabajid,  ezcapt  In  acme 
inatani-ea  In  wblch,  from  the  peculiar  clrcam- 
■tancei  of  the  caae  In  hand,  that  qneatlfai  haa 

IT.  PtvMlterf  NMrrfstr*  md  irregvlar  matrlagta. 

WbenCTer  thers  la  aach  a  lelationahip  that 
the  Inaurer  has  a  lexal  claim  on  the  Insured  tor 
■errtcea  or  aupport,  or  wben,  from  the  personal 


1  beiwi 


I  them, 


■  hai 


■enable  right  to  expect  some  pecunlarr  advan- 
tace  from  the  continuance  of  the  lite  of  the 
other,  or  to  fear  loaa  from  hla  death,  an  Inaur- 
able  Intereit  ezlita,  «■  In  caw  of  a  man  and 
woman  between  whom  a  contract  of  marrlaca 
czlatB  (Tarlor  t.  Travelera  Ina.  Co.  16  Tex.  CIt. 
App.  2E1.  sa  B.  W.  ISE)  ;  or  [n  can  lh»  mar- 
riage la  Illegal.  Lamplcln  t,  TraTelera  Ina.  Co. 
11  Colo,  App.  MB.  52  Fac.  1040. 

And  a  llfe-lnaarance  policy  InaurlnE  the  Ufa  of 
a  man.  isaaed  and  delivered  to  a  woman  with 
wtiom  he  bad  an  eiliting  contract  of  marriage, 
and  made  parable  to  her  as  bis  Intended  wKe. 
■he  pajlog  the  premlam,  IB  not  a  mere  wagering 
contract,  or  one  that  In  any  wise  conflicts  with 
pnbllc  poller,  and  !■  valid  In  case  of  his  death 
before  the  contemplated  marriage  waa  aotem- 
nlaed.  since  she  had  an  Interest  In  his  life,  be- 
cause, If  he  had  lived  and  violated  the  contract, 
■be  would  have  had  her  action  for  damages,  and, 
had  be  obaerved  the  contract,  then  as  his  wife 
she  woDid  have  been  entitled  to  support.  Chls- 
holm  v.  National  Capitol  L.  Ins.  Co.  5S  Mo.  21S, 
14  Am.  Kcp.  414. 

In  the  atiDve  caaa  It  was  said,  In  effect,  that 
a  poller  of  InanrancB  Issued  to  ■  wife,  or  In- 
tended wife,  upon  the  life  of  her  husttand,  or 
Intended  hasband.  Is  not  void  at  common  law, 
alnce  the  contract  of  lite  Insurance  Is  not  one  of 
Indemnlt;,  but  a  mere  contract  to  pay  a  certain 
■nm  of  moner  on  tbe  death  of  ■  person.  In  con- 
sideration of  due  perment  of  certain  annual  pre- 
miums during  his  life ;  and  tbat  where  tbere  Is 
no  statute  covering  the  rlgbt  of  an  Intended  wife 
to  take  out  Insurance  upon  tbe  life  of  her  Intend- 
ed husband,  such  Insurance  can  be  declared  In- 
valid only  on  the  groaud  that  It  la  against  pub- 
lic pcllcr ;  and  that  tbere  is  notbing  to  show 
that  tbe  contract  In  question  Is  In  any  way 
against  public  policy. 

So.  a  poller  of  Insurance  Issued  upon  the  life 
of  a  mnn  to  a  woman  to  whom  he  was  married, 
upon  bis  application  as  her  agent,  whlcb  mar- 
riage was  void  from  the  fact  that  she  had  a 
buaband  living  to  whom  abe  was  previously 
married,  does  not  come  wllhin  the  reason  of  the 
rule  prohibiting  gaming  policies,  and  Is  not  open 
to  the  objection  that  snch  Insurance  offers  In- 
duceme>nt  to  crime,  where  the  husband  had  no 
knowledge  of  ,  tbe  previous  marriage ;  since, 
though  tbe  marriage  waa  Illegal,  the  woman  bad 
In  fact  Hu  Interest  In  tbe  life  of  tbe  man,  aa  he 
treated  her  as  bis  wife  and  supported  her,  and 
she  passed  In  society  aa  such.  Egultable  Life 
Assur.  Hoc  v.  Paterson.  41  Oa.  388,  B  Am.  Bep. 
536. 

And  while  the  legality  of  a  supposed  marriage 
la  a  material  tact  whlcb  will  affect  the  character 
53  L.  R.  A. 


of  the  rlak  In  case  ot  an  [nanranee  by  tbe  rap. 
posed  husband  for  the  benefit  of  the  supposed 
wife  aa  hn-  agent,  tbe  failure  of  the  supposed 
huaband  on  the  procurement  of  aucb  Insuranc* 
to  Inform  tbe  company  of  tbe  true  rotations  b*. 
tweeo  them  la  not  snch  a  false  representation  sa 
wilt  avoid  the  Insurance  policy,  under  Qa.  Be*. 
Code,  11  S6T0-2eTZ,  providing  that  any  varia- 
tion from  ths  truth,  by  which  tbe  nature,  ex- 
tent, or  character  of  tbe  rlak  is  affected,  will 
avoid  the  policy,  but  If  the  party  acta  bona  flde^ 
and  states  what  he  thinks  is  the  trutb,  this 
does  not  make  the  policy  Tdd,  hot  the  wUfni 
concealment  of  a  (act  which  enhances  the  risk 
does  do  so,  where  the  marriage  between  tha 
panle*  waa  void  because  the  woman  had  a  pre- 
vious husband  living,  hot  tbe  man  bad  no  knowl- 
edge of  that  (act  at  the  time-    /bid. 

And  where  an  Insurance  company  seeks  to 
avoid  a  policy  on  tbe  ground  of  tbe  false  rep- 
resentations In  the  application,  that  the  aasnred 
was  the  wife  of  tbe  Insured,  the  burdm  o( 
proof  rests  upon  It  to  show  It.  L,ampkln  v. 
Travelera'  Ita.  Co.  11  COla  App.  348.  63  Fac. 
1040. 

And  the  fact  that  the  aaanred  waa  not  the 
lawful  wife  of  tbe  Insured  because  he  had  an- 
other wife  living  does  not  destroy  her  InsuraW* 
interest  In  hi*  life ;  and  a  direction  In  the  ap- 
plication for  tbe  policy    to  pay    Mra. 


Itlvli 


;  his 


i  Is 


of  wife,"  la  neither  a  warranty  o 
reaentatlon  the  falsity  of  which  would  affvct  the 
validity  of  the  inmrajice.     I>M. 

So.  In  Ulssonrl,  where  marriage  may  be  bad 
by  the  mutual  present  consent  of  two  competoit 
peraons,  made  In  good  faith,  without  the  addi- 
tion of  any  prescribed  formalities.  Inanrance 
procured  by  a  woman  upon  tbe  lite  of  a  man 
to  whom  aha  had  been  married,  but  who  had 
another  wife  living  at  tbe  time,  la  valid,  where 
thereafter  the  former  wife  died,  and  subsequent 
to  that  time  the  Insured  and  the  assured  agreed 
by*  mutual  consent,  given  In  good  faith,  to  be- 
come husband  and  wife,  and  lived  togetbec  aa 
snch  thereafter.  Holabird  v.  Atlantic  Hut.  L. 
Injs.  Co.  2  Ulll.  lae,  note.  Fed.  Caa.  No-  6,587- 

For  validity  ot  life  Insurance  taken  by  a  man 
for  tbe  benefit  of  a  betrotbed  wife,  see  note  to 
Alexander  v.  Parker  (111.)  19  L-  B.  A.  IBT- 

V.  Conirnt  tg  uss  by  wl/s  of  huAont't  faiMla. 

While  a  wife  haa  an  Insurable  Interest  In  tbe 
life  ot  her  buaband  she  cannot  be  permitted 
to  obtain  Insurance  on  his  Ufa  wit  hoot  his 
knowledge  and  consent,  since  such  a  practice 
migbt  be  a  fruitful  source  of  crime.  Metropoli- 
tan L.  Ina.  Co.  v.  I'rende,  21  Ey.  L.  Bep.  BOB, 
o3  8.  W.  412  ;  Metropolitan  L.  Ina  Co.  v.  Behl- 
horst,  21  Ky.  L.  Bep.  »1S.  S8  B.  W.  624  :  Metro- 
politan L.  Ina.  Co.  v.  Monohan,  102  Ky.  13.  43 
B.  W.  034. 

And  a  husband  whose  wife  ptocurea  Insurance 
on  bli  life,  paying  the  premiums  thereon  with- 
out hla  knowledge  or  consent  from  moneys  be- 
longing to  blm  which  he  bas  given  ber  tor 
bousebold  purposes  only.  Is  entitled  to  recover 
[he  premiums  thus  paid  from  the  Insurance  com- 
pany, the  contract  of  Insurance  being  void.  Met- 
ropolitan L-  Ina  Co.  v.  Sehlborst,  Zl  Ky.  I. 
Itep.  012.  53  8.  W.  524  ;  MetropollUu  L.  Ins.  Co, 
V.  Monohan,  102  Ky.  13.  42  8.  W.  B34 :  Metro- 
politan L.  Uia.  Co.  V.  Belnke,  IE  Ey.  L.  Bep.  136. 

This  Is  the  rule  of  Mrtsofoi-itih  L.  Imb.  Co. 

And  Ky.  Stat.  |  BS4,  authorlxing  Insurance 
by  a  wife  on  ber  husband's  lite,  enacted  prior 
to  the  act  of  1804,  enlarging  tbe  rights  uf  mar- 
ried women,  was  only  Intended  to  autborlie  a 
married  woman  to  Invest  her  meana  without  tha 
conaent  of  her  husband  In  Ufa  Inanrance.  and  t« 
make  the  sams  her  aeftarat*  property  (re*  froia 
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raj  claim  of  ker  baib«od  or  otb*n,  uid  doei 

not  autbortu  ber  to  procure  lamnnce  upon 
bla  lltt)  and  pa;  tbs  pmnloaia  tberafor  with  hli 
meajia.  Uetraiiolltaii  L.  Ina.  Co.  t.  Trande^  21 
Kj.  L.  Bep.  90e,  B8  S.  W.  412 ;  Uetropolitan  L. 
In*.  Co.  T.  Sahlbont,  21  Kj.  L.  Bep.  912,  53 
S.  W.  624. 

A  contract  ot  life  Inaarance  la  a  [Mnanal 
contract,  and  cannot  be  made  wltbout  the 
knowledge  and  conaent  of  the  person  whoM  life 
ta  Iniured ;  and  the  coaKi  will  not  enforce  a 
poller  of  Inanrance  procured  b;  a  wile  upon  tbe 
life  of  her  huabanil  without  hla  consent.  UeC. 
ropolltan  L.  Ids.  Co.  v.  Baliiket  IB  K7.  L.  Bep. 

But  a  huaband,  wboae  life  la  Inaured  bj  bla 
wife  Id  ber  faTor.  la  not  entitled  to  i«cover  the 
premlumii  iiald  bj  her  to  the  Inaurance  companr 
where  the  monej  uaed  In  paf  meot  of  wich  pre- 
mluma  came  from  auj  aource  other  than  blm- 
aelf.  UetropollUD  L,  Ina.  Co.  t.  Trends,  21 
Sj.  h.  Rep.  OOS,  B3  B.  W.  412;  MetrapollUa  L. 
Ina.  Co.  V.  Sehlborat.  21  Kr.  I..  Bep.  912.  S3 
S.  W.  S24. 

And  a  bnaband  aeeklns  to  recover  of  an  1n- 
inrance  company  for  premlODia  paid  by  bla  wife 
upon  an  Ineurance  pollcj  obtained  by  her  upon 
hli  life  without  hla  knowledge  or  conaent  hai 
the  burden  of  proTlng  that  tbe  money  uaed  In 
the  payment  of  aucb  premluma  waa  hla  money. 
Metropolitan  Ii.  Ids,  Co.  t.  Uonohan,  102  Ky. 
IS.  42  S.  W.  024  :  Metropolitan  L.  Ina  Co.  T. 
Itelnke.  IS  Ky.  L..  R^.  126. 

Ajid  tbe  testimony  of  a  huaband  In  an  action 
by  him  agalnat  an  Inaurance  company  to  recoTer 
premluma  paid  by  bis  wife  upon  a  policy  pro- 
turod  by  ber  upon  hla  lite  without  hli  knowl- 
edge or  consent,  that  his  wife  had  no  Income, 
and  never  earned  any  money.  1b  not  aufflclent  to 
warrant  the  Jury  la  canclnding  tbat  the  money 
with  which  tbe  premiums  were  paid  was  hla 
money,  so  aa  to  antborlie  a  recovery  therefor. 
Metropolitan  L.  Ins.  L'o.  v.  MoDohan,  102  I(y. 
IS.  42  S.  W.  024. 

So,  a  hUBt>and  upon  whose  life  a  policy  of  In- 
mrance  la  obtained  by  bis  wife,  wbo  algns  bis 
name  as  tbe  person  applying  therefor,  without 
bis  knowledge  or  consent.  Is  estopped  from  deny- 
ing tbe  validity  thereof,  where,  after  acquiring 
knowledge  tbareof,  be  procnres  two  other  poli- 
cies to  be  leaned  In  his  name  by  tbe  same  com- 
pany, signing  the  applications  tberefor  and 
reterrlDE  to  tbe  preceding  policies  aa  current 
policies,  and  acguleacea  In  tbe  payment  of  tbe 
premiums  on  all  three  ot  them  ;  and  In  aacb  case 
he  cannot  recover  tbe  premiums  paid  upon  tbe 
policy  procured  by  the  wife.  Wakeman  v.  Met- 
ropolitan L.  Ina.  Co.  80  Ont.  Bep.  TOO. 

See  also  Felratb  v.  Schonfleld,  16  Ala.  190,  B2 
Am.  Bep.  81B,  attpm,  II. 


VI.  (TMlOlwHMa. 


It  baa  been  claimed  tbat,  prerloaa  to  tbt 
enactment  of  14  Qeo.  III.  no  Insurable  Intercac 
on  the  part  of  the  aaanred  In  the  life  ot  tbs  In- 
sured waa  noceasary  to  lite  Insnnoce,  and  aa 
that  statute  waa  not  Incorporated  Into  the  ]a- 
rlaprudenee  of  tbls  country,  some  Indlnatloa 
has  been  ahown  bere  to  hold  It  to  be  unneces- 
sary. By  the  decided  weight  of  authority,  how 
ever.  Insurable  Intereat  la  neceaaary  to  the  va- 
lidity of  life  Insurance,  and  a  wife  haa  an  In- 
surable Interest  In  tbe  lite  of  ber  bosband,  and 
by  virtue  ot  tbls  Interest  la  entitled  to  procure 
Innurance  00  his  lite,  tbls  iMlng  deemed  to  have 
been  the  common -law  rale  prevloos  to  14  Geo. 
III.  aa  welt  as  aince.  A  large  number  of  the 
alatea,  however,  have  enacted  statute*  expressly 
providing  tor  such  Ineu  ranee  by  a  married 
woman  for  her  sole  benefit,  or  for  that  of  ber 
children  In  caae  of  her  death  before  that  of  ber 
husband,  exempt  from  the  claims  of  the  repre- 
aeatatlvea  ot  the  husband  or  ot  bis  creditors. 
Tbese  statutes  are  deemed  declaratory  ot  ei- 
latlDg  law,  except  so  tar  aa  tbey  effect  an  ex- 
emption of  the  Insurance  purchased,  or  ot  pie- 
mlums  paid  by  tbe  husband,  from  the  demands 
ot  hia  creditors-  In  that  sense  they  are  remed- 
ial, and,  their  object  being  to  protect  tbe  widow 
and  the  orphan,  tbey  are  to  be  liberally  con- 
strued, though  they  are  to  be  anbetantlBlly  com- 
piled with.  Under  these  statutea,  all  eoatrol  ot 
the  husband  over  the  Insurance  la  taken  away  so 
long  aa  either  bis  wife  or  any  of  bis  childivB 
survive,  and  neither  be,  his  representatives,  nor 
his  creditors,  can  control  It  after  his  death.  It 
any  of  them  survive  him.  It  he  pays  more  for 
Che  Insurance  ont  ot  his  own  fund*,  however. 
than  the  statutory  limit,  a  proper  proportioD 
of  It  may  be  reached  by  bis  creditors,  tbougb  tbt 
balance  remalna  valid  and  collectible  by  tbe  wlfi 
and  children.  These  statutea  seem  to  apply 
to  all  Inaurance  on  the  life  ot  tbe  buaband  for 
the  beneflt  of  tbe  wife  and  children.  Including 
that  obtained  by  him  as  well  aa  that  obtained  by 
ber,  and  Including  endowment  Inaurance  aa  well 
as  regular  lite.  Mutual  and  beneficiary  Insur. 
ances  are  not  Included. 

So,  the  fact  that  the  parties  were  meivly  en- 
gaged to  be  married,  or  tbat  tbelr  marriage 
was  Irregular  or  Illegal,  does  not  affect  the  right 
to  insure,  aa  Id  such  case  the  expectation  of  fu- 
ture  support  fumlahcs  a  sufflcloit  InsarablS  In- 
terest. A  wife  cannot  be  permitted  to  Insure 
tbe  lite  ot  ber  husband,  however,  without  hli 
knowledge  or  consent,  and  pay  for  It  with  his 
moneys  Intrusted  to  her  for  a  different  purpose : 
And  It  she  does  so  the  Insurance  Is  void,  and  the 
husband  la  entitled  to  recover  tbe  premluma  paid 
from  tbe  Inaurance  company,  tboocb  he  could 
I  not  do  ao  It  the  money  waa  procured  from  any 
I  otber  aource.  F.  H.  B. 
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(loe  Wta.  ITl.) 
*l.     It  a  JadanMCBt  be  eatcFsd  apoa  tke 

•Headnotea  by  MsaaHAi.L,  J. 


▼erdlct  at  a  Jbfj-,  and  afterwarda  upon  mo- 
tion an  order  be  entered  aetting  It  aalde  and 
granting  a  new  trial  unleaa  the  party  In 
wboae  tavor  tbe  same  was  mered  aubmlts  to 
«  apecllicd  reduction  thereof,  and  anch  party 
does  so  submit,  and  the  Judgment  la  perfecled 
accordingly,  aacb  order  Is  an  Intermediate 
order  as  regards  mich  perfected  Judgment,  and 


NoTi. — As  to  rigbt  to  wages  on  part  perform-  As  to  right  to  recover  wages  when  wrongfully 

ance   of   contract,   see   TImberlake   v.   Thayer  discharged  by  employer,  aee  tbe  following  ease* 

(Ulst.)   24  L.  B.  A.  SSI,  and  note.  In  this  series  :     Dall  v.  Noble  (K.  X.}  S  L.  B.  A. 

For  statute  requiring  wagea  to  be  paid  In  full  664;  Cadman  v.  Markia  (Mlch.j  S  L.  R.  A.  TOT : 

up  to  time  ot  dlscbarge.  see.  In  tbis  •erleo,  St.  McMullan  v.  Dlcklnsoo  Co.  (Minn.)  3T  L.  B.  A 
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la  revlewible  on  appeal  from  inch  Judgment. 
nndsr  I  SOTO.  Bot.  8Ut.  1S98. 

9l  If  ■  party  Afle«pt  A  prlTll«Ka 
srsBted  to  tak«  JndKaieiit,  apon  tbs  the- 
ory tbBt  all  facta  wananMng  a  more  tavar- 
Mbit  jaOgmeat  are  eaUbllahed  asalnst  Iilm,  ba 
cannot  thereafter  change  bin  attitude  aa  to 
the  existence  ol  inch  lacts  for  the  puriuae  of 
i>rere(itiiig  a  rerlew  o(  aoy  qaeatltn  letlti- 
maCet;  arlalng  thereon,  on  an  appeal  fren 
BDcb  Judgment. 

S.  The  rule  tbmt  where  hb  enplore* 
■nder  u>  entire  «i>iitrftcl  wrOMVfBllr 
tcrnlnBtea  M  he  cannot  recover  thereon, 
or  at  aU,  for  lerrlces  rendered  up  to  the  time 
of  each  termlnatloD.  Ooea  not  apply  to  a  caae 
where  each  a  contract  baa  be«i  terminated 
br  tbe  emplorer  for  cauae. 

4.  Tbe  ml*  gfnernllr  Id  tlila  eonntrr 
la  that,  where  a  lerrant  la  prevented  from 
performing  hli  contract,  either  from  ildmea 
or  death  or  by  reason  of  being  dlacharged 
from  tbe  niaater'a  aerrlce,  whether  rlgbtfuHr 
or  irrongfnllj,  he  la  entitled  to  recover  for 
the  lervlcea  actually  rendered,  labject  to  the 
right  of  a  lecoapment  In  caae  of  a  rlgbtful 
dlBcbarge,  as  hereafter  stated. 

5.  In  mn  aotlOB  MCalnat  an  eiaplitrer,  by 
an  employee  wbo  haa  been  dlacharged  for 
c*o«,  to  recover  for  eervlcea  rendered,  the 
employer  may  reeonp  auch  damagea  aa  he  li 
legally  entitled  to  by  reason  of  the  facta 
which  rendered  aach  dlecharge  JuatlBable. 

«.  ThOBKli  tlic  sCDerKl  rale  la  that  where 
a  contract  la  entire  the  coaelderatlon  moving 
from  each  party  to  the  other  Is  eollre  and  tbe 
rights  of  the  parties  reciprocal,  full  perfonn- 
ance  by  one  being  requisite  to  hi*  claiming 
any  beneSt  under  tbs  contract  from  the  other. 
It  admits  of  exceptions,  and  one  of  tbem  Is 
tliat  It  does  not  apply  to  a  party  falling  to 
complete  bis  contract  wbem  prevented  from  so 
doing  by  the  other  party,  regaidleu  of  the 
reason  tor  such  prevention. 

7.  Tke  olronmatance  of  temlnatlBS  >B 
•ntire  ooatraet  for  labor  beara  on  tbe  right 
of  one  seeking  compensation  for  part  pertorm- 
aoce  thereof,  as  fellows; 

{a)  If  one  partr  wlttidrBvra  by  cuiaent 
of  tbe  other  after  part  performance  of  sucb  a 
contract,  be  can  recover  thereon,  at  the  con- 
tract rate,  for  what  be  baa  done, 
(b)  If  B  vartr  to  ancli  «  oontraot  be 
wronsfBllr  prevented  by  tbe  other  from 
rendering  full  performance,  he  can  recover 
DpoD  tbe  contract  for  tbe  servlcea  rendered 
prior  to  ancb  prevention,  and  bla  damages  for 
not  belog  allowed  to  complete  tbe  contract. 
Dot  exceeding  tbe  full  amount  he  could  have 
oamed  by  such  performance,  sucb  amount 
prima  fade,  being  full  wages  for  tbe  balance 
Of  the  contract  period,  which  may  be  reduced 
by  proof  that  wages  were  or  might  reasonably 
have  betn  earned  daring  anch  time. 
(0)  Iflr  after  part  performaBOe  of  anoh 
SI  eoBtraot  br  one  pnrtrt  ^*  Is  rlsbt- 
fnllr  prevented  by  tbs  other  from  further 
performance,  he  can  recover  on  tbe  contract 
for  servlcea  rendered  np  to  the  time  of  such 
prevention,  subject,  however,  to  sncb  d*m- 
agea  as  ths  other  party  may  recoup  In  the  ac- 
tion for  the  former's  mlscondnct. 

■■  la  BB  aetlon  to  recover  tor  part  por- 
formance  of  a  contraot,  of  the  party 
wbo  has  rightfully  terminated  tha  same. 
prima  facie  tbe  amount  recoverable  Is  tbs 
contract  rate  for  aervlcea  rendered  np  to  tbe 
time  of  the  dlechargei  and  that  wilt  prevail 
In  the  ahsrace  of  a  claim  for  damages  prop- 
erly pleaded  aa  t  eonnterelalm  and  established 
on  the  trlaL 
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contraot  or  tor  damages,  not  npon  a  vimhi- 

turn  merMt,  though  his  recovery  must  be  upon 
that  basis.  It  being  prestiDied  that  be  earned 
and  la  entitled  to  tbe  contract  rate  for  tbe 
time  bis  aervlcee  continued,  till  the  contrary 
Ii  shown  by  evidence  to  sustala  t,  properly 
pleaded  eonnterelalm. 

(February  36,  ISOl.) 

APPEAL  bjr  defendant  from  a  JudgmMit  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty in  favor  of  plaintiff  in  aji  acticm  brought 
to  recovery  salary  alleged  to  be  due  and  aa- 
paid.      A.fflrme^ 


Statement  by  1 

Action  for  damages  for  brettch  of  contract. 
The  complaint  was  to  the  effect  that  plain- 
tiff was  duly  authorized  to  prosecute  tue  ac- 
tion for  the  benefit  of  the  estate  of  Alfred 
L.  Hildebrand,  deceased;  that  about  Jan- 
uary 2,  1S97,  said  Hildebrand  and  defend- 
ant made  an  agreement,  whereby  tbe  former 
bound  himself  to  work  eolely  for  the  latter 
for  one  ;ear  from  January  [,  1897,  and  the 
defendant,  in  consideration,  agreed  to  pay 
Hildebrand  thereafter  the  sum  of  $5,000  as 
a  yetLrly  salary,  together  vrith  hia  expenses 
in  the  performance  of  his  duties,  and  to  tj- 
low  him  in  addition  a  compensation  of  10 
per  cent  on  all  orders  taken  for  goods  to  be  , 
furnished  by  defendant  in  excess  of  95O.0OO 
in  value:  that  Hildebrand  faithfully  car- 
ried out  his  part  of  the  contract  till  wrnns- 
fully  discharged  by  defendant,  and  would 
have  continual  to  do  bo  to  the  end  of  the 

Briod  of  fain  employment  if  permitted  by 
1  emplc^er ;  that  June  0,  1897,  he  was  dii- 
charged  without  hie  consent,  and  without 
reasonable  cause,  and  to  his  damage  in  the 
sum  of  $3,567.64.  It  was  stated  in  die 
complaint,  1^  way  of  particulars,  that  the 
total  sum  paid  to  Hildebrand  by  defendant 
was  $2,513.4e,  of  which  $1,101  was  for  ex- 
penses, and  $1,412.46  to  apply  on  Balnrv. 

The  answer  was  to  tbe  effect  that  $l',Q38- 
46  of  the  payments  made  to  Hildebrand  was 
exclusive  of  axpenses  and  was  applicable  to 
salary,  though  as  a  matter  of  fact  nothing 
was  due  on  the  salary  account  till  the  ex- 
piration of  tbe  period  of  employment,  and 


contract  of  employment  on  the  part 
of  Hildebrand  unless  he  was  sooner  dis- 
charged without  cause;  tbat  he  was  dis- 
chai^ed  at  the  time  alleged  in  the  complaint, 
but  that  it  waa  for  an  adequate  cause,  by 
reason  of  wbich  no  sum  whatever  was  at  any 
time  due  him  from  the  defendant;  that  the 
cause  of  the  discharge  was  that  Hildebrand 
refused  to  obey  the  reasonable  directions  of 
the  defendant,  that  be  was  diaeolute  in  bis 
bahita  and  negligent  in  the  performance  of 
his  duties  to  an  intolerable  d^ree.  The  an- 
sweor  was  furtber  to  the  cAect  that  Hilde- 
brand might  have  obtained  employment  aft- 
er  his  discbarge  and  in  that  way  prevented 
any  damages  accruing  to  him  by  reason 
thereof,  lie  answo'  also  contained  a  coun- 
terclaim for    money    alleged   to  hava  been 
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Fma., 


wroiwfnllf  obtained  from  drieodaiit  by 
Hildri>rftnd  while  in  delendaut's  employ 
prior  to  Jwiuary  1,  1SS7,  on  the  false  pre- 
tenae  that  the  name  was  due  for  expenseB. 
The  amount  of  the  counterclaim  waa  ClfSOO. 
laaue  was  duly  taken  on  the  counterclaim. 
The  evidence  on  the  trial  showed  that  the 
contract  of  hiring  waa  made  by  ui  accept- 
ance by  defendant  of  a  written  propoeition 
submitted  to  it  by  Eildebrand,  which  was 
aa  follows: 

"Banning  January  1,  18S7,  I  shall  ex- 
pect you  to  pay  me  a  salary  at  the  rate  of 
96,000  per  annum,  and  a  commia^im  of  10 
per  cent  (»  all  amounts  realized  by  you,  in 
cash  or  ita  equimlent,  on  orders  or  contracts 
secured  by  me,  exceeding  $60,000  per  an- 
num. In  oonrideration  of  thia  I  will  de- 
vote mysdf  witli  all  energy  to  your  selling 
department,  col  lection  d^artment,  con- 
teated  claims  and  such  other  work  as  you 
may  assign  to  me,  serving  ^onr  interests  to 
the  Terjr  beat  of  m^  ability.  Should  you 
not  consider  my  services  an  equivalent,  nor 
wish  to  speculate  for  the  coming  year  to 
thia  extent,  I  would  ask  you  to  £ndly  no- 
tify ms  at  once,  writing  me  clearly  and  to 
the  point,  and   witliout  circumvention." 

At  the  close  of  the  evidence  defendant's 
counsel  moved  the  court  for  a  verdict  in  ita 
faTOT,  which  was  denied.  It  was  then  con- 
ceded by  defendant's  counsel  that  if,  as  a 
matter  of  law,  the  corporation  became  liable 
to  Hildehrand  tor  wages  at  the  rata  of  $5,- 
000  per  fear,  np  to  the  1st  day  of  June, 
1887,  plaintifT  was  entitled  to  recover  the 
sum  of  $617.04.  The  court  ruled  in  plain- 
tiff's favor  on  that  point,  and  further  that 
he  was  entitled  in  any  event  to  recover 
wages  at  the  rate  of  $5,000  per  year  up  to 
the  time  the  deceased  was  discharged,  June 
g,  1397,  and  all  that  he  could  have  earned 
thereafter  during  his  term  if  permitted  to 
serve  it  out,  if  the  discharge  was  not  for  a 
reasonable  cause.  The  issue  on  that  sub- 
ject was  submitted  to  the  jury,  and  they 
found  in  plaintiff's  favor,  assessing  the  total 
damages  at  t3,321.ST.  Judgment  was  ren- 
dered accordingly.  There  was  a  motion  to 
set  aside  the  judgment  on  the  exceptions 
taken  on  the  tfial  and  because  it  was  cou' 
trary  to  the  law  and  the  evidence.  The 
court  decided  on  such  motion  that  the  judg- 
ment should  be  set  aside  and  a  new  trial 
granted  on  the  whole  case,  unless  plaintiff 
consented  to  have  such  judgment  stand  for 
9617.04,  that  being  the  amount  necessary, 
with  payments  theretofore  made,  to  compen- 
sate for  Hildebrand's  services  to  June  1, 
1897,  at  the  rate  of  56,000  ger  year.  Ptain- 
tiff  submitted  to  such  condition  and  reduced 
the  judgment  accordingly.  From  that  this 
appeal  was  taken. 


ving  beld, 

new  trial,  as  a  matter  of  law,  that  the  __ 
OMitradioted  evidence  justified  a  discharge 
of  the  plaintiff,  the  plaintiff  is  not  entitled 
to  any  compensation  for  services  rendered 
S3L.K.  A. 


under  the  emitract,  unless  there  had  been  a 
complete  performance  on  his  part. 

Mechem,  Agency,  3  633,  note  7,  p-  459; 
Spain  V.  Amotl,  2  Starkie,  266;  Cutter  r. 
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92;  Stark  v.  Parker,  2  Pick.  267,  13  Am. 
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33  N.  J.  L.  418 ;  Sellg  t.  Bradford,  33  Vt. 
36;  Posey  t.  Garth,  7  Mo.  96,  37  Am.  Dec 
183;  Hotmea  v.  Stummel,  24  111.  370;  Pro- 
ton V.  A.merioan  Linen  Co.  119  Mass.  400i 
Jennings  v.  Lyone,  39  Wis.  653,  20  Am.  Rep. 
67 ;  Diefenback  v.  Stark,  50  Wis.  462,  42 
Am.  Rep.  719,  14  N.  W.  621;  Koplita  t. 
Powell,  66  Wis.  671,  14  N.  W.  831;  Wow- 
house  d  B.  Supply  Co.  T,  Oalvin,  06  Wis. 
623,  71  N.  W.  804;  Winkler  v.  Aoohm 
Wa^on  (fi  Carriage  Co.  99  Wis.  184,  74  N. 
W.  783. 

Had  the  contract  between  Eildebrand  and 
the  American  Fine  Art  Company  called  for 
the  salary  of  the  defendant  to  be  paid 
monthly,  even  then  the  contract  would  be 

1  Beach,  Contr.  (1806)  !  733,  p.  M; 
Olmetead  v.  Booh,  78  Hd.  13S,  22  L.  R.  A. 
74,  27  Atl.  601  i  Larkin  v.  Heokther,  51  N. 
J.  L.  133,  3  L.  R.  A.  137,  16  Atl.  703; 
Beaeh  v.  Mullia,  34  N.  J.  L.  343;  Powy  r. 
Garth,  7  Mo.  94,  37  Am.  Dec.  183. 

A  servant  cannot  recover  under  an  entire 
contract  for  services  rendered,  when  right- 
fully discharged. 

Wood,  Mast,  k  S.  S  84;  lAlIey  t.  Eluiin, 
11  Q.  B.  742;  Ridffvay  v.  Hungerford  Jfor- 
ket  Co.  3  Ad.  t  El.  171,  4  Nev.  4,  M.  797; 
Turnw  v.  Eobinaoa,  2  Nev.  t  M.  829 ;  Chi- 
cago d  N.  W.  R.  Co.  V.  Bayfield,  37  Mich. 
206;  Mechem,  Agency,  !  214. 

Uestrs.  QueIm,  Speaoe,  *  Qoarles, 
for  respondent: 

The  contract  is  not  entire  and  indivisible 
if  it  appears  from  its  terms  that  the  par- 
ties did  not  intraid  to  make  the  entire  per- 
formance of  it  a  condition  precedent  to  re- 
ceiving payment  for  the  porticn  of  the  wc^ 
aetually  done. 

Upham  Hfg.  Co.  v.  Banger,  80  Wis.  41, 
49  N.  W.  28 ;  Clark  v.  Clifford,  25  Wis.  687 ; 
Jackton  v.  Cleveland,  15  Wis.  108;  QoKhw 
V.  jSeymour,  76  Wis.  250,  46  N.  W.  IIS: 
OiJI  v.  Benjamin,  64  Wis.  368,  64  Am.  Hep, 
619,  26  N.  W.  446. 

When  A  is  employed  to  work  for  B  for 
a  definite  t«rm  at  so  much  a  month,  payable 
monthly,  the  contract  is  severable,  and  a  re- 
covery can  be  had  for  the  wages  due  tai  a 
full  month,  even  though  the  servant  has  left 
the  service  before  his  term  is  completed. 

Wood,  Mast.  &  S.  S  103,  p.  201 ;  Clark  v. 
Clifford,  25  Wis.  697 ;  Z>oi!i«  v.  Pretlon,  6 
Ala,  83;  Goodmiit  v.  JferriU,  13  Wis.  669. 

liritr>lmPi  J.,  delivered  the  opinion  of 
the  court: 

The  assignments  of  error  are  suffidnt  to 
raise  the  question  of  whether  the  trial  eooit 
erred  in  ordering  judgment  for  plaintiff  for 


twi. 
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4G17i>4.  The  detorminatioa  of  the  court 
■  upon  which  th«  judgmeiit  reaU  ia  updlcea  of 
here  >8  an  order  for  judgment,  because  thfct 
ia  tbe  effect  of  eucli  detarminatiCHi,  tbougli 
the  order,  in  form,  was  thaA  Ai  new  trial  be 

Sauted  unless  the  plaintiff  conawited  to  re- 
ice  the  judgment  to  9617.04.  It  U  ooa- 
tcoded  on  the  part  of  a-ppeliant  that  in  mak- 
ing Buch  order  the  court  decided,  as  a  mat- 
ter of  law,  that  the  discharge  of  Hilddiraiid 
waa  justifiable, — while  it  is  contended  by  re- 
epondent's  counsel  that  the  iuue  as  to 
whether  the  dUcharge  waa  juetiflaj>le  waa 
aubmitted  to  the  jury  and  was  found  in 
favor  of  plaintiff ;  tiiat  such  finding  has  not 
been  disturbed;  that  Uie  judgment  as  final- 
ly perfected  waa  in  part  based  thereon;  and 
that  no  motion  was  made  for  a  new  trial  be- 
fore judgment,  so  aa  to  present  for  reriew 
here  the  question  of  whether  the  verdict  is 
contrary  to  the  evidence.  Neither  oonten- 
tiMi  appears  to  be  borne  out  by  the  record. 
The  court  decided  that  the  judgment  waa 
wrong  and  could  not  stand.  That  neceasa- 
rily  involved  a  decision  that  the  verdict  was 
erroneous  for  stMns  causa.  The  decision  be- 
ing general,  it  is  impoesible  to  say  whether 
it  was  basal  upon  tbe  ground  that  the  ver- 
dict waa  contrary  to  the  evidence,  or  upon 
the  ground  that  some  error  of  law  had  been 
cCDimitt«d  in  neglecting  to  submit  an  issue 
<rf  fact  that,  if  found  in  appellant's  favor, 
might  have  reduced  the  verdict  to  (S17.04. 
He  indications  from  the  record,  however, 
a.re  that  the  decision  of  the  court  was  based 
on  the  idea  that  the  finding  of  the  juiy  on 
the  issue  submitted  was  contrary  to  the 
clear  preponderance  of  the  evidence.  The 
court  ordered  the  judgement  to  be  set  aside 
and  a  new  trial  granted  unless  tbe  plain- 
tiff consented  to  a  reduction  thereof  to  such 
an  amount  as  would  cover  the  vtwes  earned 
and  unpaid  up  to  the  1st  day  of  June,  1S97. 
There  was  no  controversy  as  to  what  that 
amount  was,  and  no  controversy,  as  to  the 
facte  upon  which  the  questioa  turned,  of 
whether  the  contract  waa  entire.  Both 
were  questiona  of  law,  to  be  determined  by 
the'  court  from  undisputed  evidence,  and 
had  been  decided.  The  ruling  aa  to  tbe 
character  of  the  contract  had  been  duly  ex- 
cepted to,  and  each  decisicoi  was  adhered  to 
in  making  tbe  order.  Ilie  order  waa  sub- 
mitted to  by  plaintiff,  and  the  judgment 
waa  accordingly  reduced.  That  aa  effect- 
ually took  the  verdict  of  the  jury  out  of  tbe 
ease  aa  a  vacation  of  tt. 

The  accepted  option  to  take  judgment,  up- 
on the  theory  that  the  controverted  iasuea 
of  fact  were  found  ag&inat  appellant,  pre- 
cludes reapondent  from  insisting  otherwise 
to  prevent  appellant  from  having  the  rul- 
ing of  the  court,  ordering  such  judgmmt 
upim  that  theory,  reviewed  by  this  court. 
It  must  be  considered  that  such  issues  have, 
in  effect,  been  determined  against  respond- 
ent, and  that  such  determination  ia  a  verity 
in  U)e  ease.  The  Judgment  appealed  from 
reats  on  the  order  of  the  court  permitting 
it  to  stand  for  $S17.04.    The  order  is  Inter- 


such  judgment,  and  is  therefore  reviewable 
on  this  appeal,  without  any  exception  there- 
to.    Sot.  Stat.  189S,  f  3070. 

Tbe  sole  defense  to  plaintiff's  claim  plead- 
ed in  the  answer,  that  was  supported  by  -evi- 
dence on  the  trial,  and  was  then  and  is  now 
insisted  upon,  is  that  tbe  contract  of  em- 
pl<>yment  was  entire  and  was  terminated 
for  cause.  It  is  claimed  that  the  rule,  that 
where  an  emplc^ee  wrongfully  terminates 
such  a  contract  he  cannot  recover  upon  it 
for  services  rendered,  applies  to  a  case 
where  such  a  contract  baa  been  terminated 
by  the  employer  for  cause.  Counsel  for  re- 
spondent seems  to  concede  that  such  is  the 


that  the  contract  waa  entire,  and  therefore 
that  plaintiff  cannot  recover;  and  upon  the 
other  that  it  waa  not  entire,  and  therefore 
that  the  judgment  is  right.  Whether  the 
trial  court  considered  the  turning  prant  in 
the  case  to  be  tbe  ome  in  controversy  between 
counsel  and  decided  it  in  respondent's  favor, 
and  in  that  way  reaohed  the  eoncluaion  can- 
bodied  in  the  judgment,  does  not  definitely 

Both  counsel  have  misconceived  the  prin- 
ciples governing  the  facts  of  this  ease.  The 
rule  that.an  action  cannot  be  maintained  iiy 
an  employee  upon  an  entire  contf act  with- 
out first  fully  performing  on  his  part,  doea 
not  apply  where  such  performance  ia  pre- 
vented by  the  employer,  though  such  pre- 
vention be  for  cause.  In  the  leading  ease 
in  this  court  on  the  scope  of  the  rule  con- 
tended for,  Diefenhaok  v.  Stark,  60  Wis.  462, 
468,  43  Am.  Rep.  719,  14  N.  W.  621,  it  was 
recognized  that  the  rule  does  not  app^ 
where  performance  is  prevented  by  act  erf 
Qod  or  the  conduct  of  the  party  charged 
with  the  liability.  In  Mechem,  Agency,  | 
43£,  it  ia  said  that  tbe  rule  that  no  recovery 
can  be  had  on  an  entire  contract,  without 
full  performance,  does  not  extend  to  those 
cases  where  the  contract,  between  tbe  em- 
ployer and  employee  is  terminated  by  o«i- 
sent  of  the  employer. 

In  England  it  appears  that  if  an  employee 
is  prevented  from  carrying  out  bis  contract 
to  tbe  end,  because  of  the  conduct  of  hia 
employes'  in  discharging  bim  for  cause,  he 
cannot  recover  for  services  rendered  up  to 
the  time  of  the  discharge.  Smith,  l^ast. 
&.  S.  ed.  1895,  pp.  220-223 ;  Wood,  Mast,  ft 


S   129.     But,  generally  speaking,  auch  is 
i  the  law  in  this  country.    Id.  |  130;  14 


Ouliifer,  38  lie.  532.  The  rule  in 
England  and  this  country  is  thus  stated  by 
Wood  on  Master  &  Servant,  at  I  84;  "If 
the  contract  is  for  a  term,  although  the  rate 
of  compensation  is  at  so  much  a  day,  week, 
month,  yet  If  the  Mmtract  is  eilent  as  to 


the  time  of  payment,  it  is  entire  and  indi- 
visible, and  full  performance  must  precede  a 
right  of  recovery,"  in  the  absence  of  drcum- 


stances  showing  that  the  contract  was  not 
understood  by  the  partiea  aa  entire.  "So 
incKorable  has  this  rul«  beoi  regarded  in 
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England  that  it  h&a  been  held  that  where  • 
MTvant  hired  for  a  tei-m  dies  before  full  per- 
formance no  Tecoveiy  could  be  bad  by  hia 
executors  for  the  wages  earned  at  the  time 
of  hie  death,  and  the  same  rule  is  bald  in 
the  case  of  a  servant  diamiaaed  for  cause. 
But  such  IB  not  now  the  rule  in  this  countrj, 
but  in  all  casee  where  the  servant  is  pre- 
vented from  performing  hia  contract,  either 
bj  sickness  or  death,  or  bj  reastm  of  being 
discharged  from  the  service,  whether  right- 
fully or  not,  he  is  entitled  to  recover  for 
■the  services  actually  rendered." 

Circuraatances  may  exist  that  will  enable 
iia  employer,  who  haa  discharged  an  em- 
ployee (or  cause,  to  defeat,  in  whole  or  in 
part,  any  claim  for  wages  up  to  the  time  of 
the  dis<jiarge,  but  the  mere  fact  that  the 
contract  is  entire  will  not  give  him  that 
power.  He  may  recoup  such  damages  as 
are  allowable  to  him  in  luch  a  case  under 
the  rules  of  law,  because  of  the  conduct  of 
the  employee  rendering  hia  discharge  neces- 
sary. But  th«7  must  be  daimea  in  the 
Sledding  and  eetabliahed  on  the  trial, 
[echeiD,  Agency,  1  619;  2  Sutherland,  Dam- 
ages, 2d  tii._p.  1646;  ymcnnan  v.  Reagan,  63 
Ob,  7&a.  The  t«it  in  Sutherland  »  well 
supported  by  the  notee,  and  ia  aa  follows: 
"Ilje  genenCl  rule,  when  a  servant  la  dis- 
charged for  cause,  is  to  allow  him  Us  wages 
to  the  time  of  discharge,  subject  to  deduc- 
tions for  hia  torts  or  deflcienciea."  No  such 
damages  were  claimed  here.  On  the  con- 
trary, as  we  ha,ve  seen,  it  was  conceded  on 
the  trial  that  plaintJfT  was  entitled  to  the 
judgment  rendered,  unleos  precluded  there- 
from by  reason  of  the  conb-act  of  employ- 
ment being  entire. 

There  is  danger,  aa  is  evidenced  by  this 
ease,  of  confusing  the  law  applicable  to  a 
case  where  an  employee  under  an  entire  con- 
tract voluntarily  abandons  it,  and  that  ap- 
plicable where  such  an  employee  is  pre- 
vented from  carrying  out  hia  contract  by  tbe 
justifiable  conduct  of  bis  employer  in  dis- 
charging him.  In  the  former  case  he  can- 
not maintain  an  action  upon  the  contract  at 
all;  in  the  latter  he  can  maintain  such  an 
action  for  wages  up  to  the  time  of  the  dis- 
charge, subj'eH,  however,  to  tbe  right  of  the 
employer  to  recoup  damages. 

What  has  been  said  does  not  militate  at 
all  against  the  general  rule  laid  down  in 
Diefenbaek  v.  Stark,  56  Wia.  402,  468,  43 
Am.  Rep.  719,  14  N.  W.  621,  to  the  effect 
that  when  a  contract  la  entire,  the  conaid- 
eration  moving  from  each  party  to  tbe  other 
is  entire,  and  their  rights  are  reciprocal, 
full  performance  by  one  being  requisite  to 
his  claiming  any  benefit  under  the  contract 
from  the  other.  However,  like  moat  gener- 
al rules,  it  admits  of  exceptions,  and  there 
are  several  of  them,  one  being  that  which  ia 
the  key  to  plaintiff's  right  of  recovery 
here,  viz. :  the  condition  precedent,  of  full 
performance  by  one  party,  is  waived  if  the 
contract  be  terminated  by  the  other  party, 
regardless  of  whether  it  is  by  his  mere  con- 
sent or  by  his  rightfully  or  wrongfully  pro- 
'venting  such  performance.  The  only  bear- 
ing the  canae  Tor  terminating  on  entir 


tract  by  one  party  has  on  the  rights  of  the 
other  seeking  compensation  for  what  he  has  - 
done  tmder  it,  may  be  stated  as  follows:  If 
one  party  to  a  contract  withdraws  from  it 
by  consent  of  the  other  after  part  perform- 
ance thereof,  he  can  recover  for  what  be  baa 
done  at  the  contract  rate.  If  a  party  to  aa 
entire  contract,  aiter  part  performance 
thereof  by  bim,  be  prevented  by  the  wrong- 
ful conduct  of  the  other  from  rendering  to 
such  other  complete  performance,  he  can  re- 
cover upon  tbe  contract  for  what  he  has 
done,  at  the  contract  rate,  and  his  damagea 
for  not  being  allowed  to  fully  perform,  not 
exceeding  the  full  amount  he  could  have 
earned  by  such  performance-  If,  aft«r  part 
performance  of  auch  a  contract  by  one  par- 
ty, he  is  rightfully  prevented  by  the  other 
from  further  performance,  he  eon  recover 
on  tbe  contract  for  the  part  perfMmance, 
not  exceeding  the  contract  rate,  being  liable 
to  respond  in  damages  to  the  adverse  party 
to  the  amount  of  the  tatter's  \mS  damages 
caused  by  the  acta  that  juatifiea  tbe  ternil- 
nation  of  the  contract. 

The  foregoing  ia  in  hormMiy  with  WaUK 
V.  FUher,  102  Wia,  172,  43  L.  R.  A.  810,  78 
N.  W.  437;  Winkler  v.  Racine  Waaott  <£  Car- 
riage  Co.  99  Wis.  184,  74  N.  W.  793;  Dick 
tnson  V.  Vorvxgiatt  Plow  Co.  101  Wis.  tS7, 
70  N.  W.  1108;  and  other  cases  decided  by 
this  -ourt.  In  this  class  of  cases  it  is  said 
the  basiB  of  recovery  is  the  contract,  though ' 
tbe  amount  recoverable  la  1^  no  means  Sb- 
aolutely  fixed  thereby.  It  prima  facie  fnr- 
niabes  the  standard  from  which  to  compute 
the  value  of  the  claimant's  services,  and 
white  tbe  recovery  cannot  exceed  the  amount 
computable  by  such  atand&rd  it  may  be  re- 
duced by  damages  suffered.  The  rule  is  laid 
down  in  Wood,  Most.  &,  S.,  at  {  128  thus: 
"A  dismissal  for  cause  before  the  expiration 
of  the  term  does  not  operate  as  a  resclsidoii 
of  the  contract  so  as  to  entitle  the  servant 
to  BUe  upon  quantum  meruit,  but  he  must 
either  sue  upon  the  contract  ...  or  for 
damages  for  its  breach,  and  in  either  event 
the  limit  of  his  recovery  is  the  contract 
price,  subject  to  auch  deductions  aa  the  biai- 
t«T  ia  legally  entitled  to."  That  is  to  say, 
while  the  person  diamiaaed  from  service  far 
cause  cannot  Bue  upon  a  quantvm  i»«n>il, 
hia  recovery  must  be  up<Mi  a  quaittum  merit- 
it  on  the  contract  haaia,  it  being  presumed 
that  be  earned  and  deserves  the  contract 
price  for  the  time  his  services  emtinued, 
till  the  contrary  l>e  shown  by  evidence  es- 
tablishing a  right  to  deductions  therefrom 
aa  recoverable  dama^.  In  short,  as  aaid' 
by  one  of  tbe  authorities  above  quoted,  the 
discharged  servant  is  entitled  in  any  event 
"to  hia  wages  to  the  time  of  discha^e,  aub- 
ject  to  dMuctions  for  his  torts  or  de- 
ficiencies." 

It  followa  from  the  principles  stated  that 
the  judgment  appealed  from  is  right,  re- 
gardless of  any  question  presented  in  the 
briefs  of  counsel  for  either  side.  Plaintiff's 
intestate,  after  part  performance  of  hia  con- 
tract with  appelant,  was  for  good  cause  pre- 
vented from  completing  his  term.  Such  per- 
formance, at  tbe  contract  rate,  with  interest. 
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amounted  to  tlie  ram  tor  which  judgmHit 
WKa  rmdered.  No  duntgea  were  claimed  for 
the  Acts,  of  which  the  iiiteBtat«  was  guilty, 
that  necBeHltated  hia  dischsTge.  That  being 
the  aituation  at  the  time  the  judgment  wb> 
ordered,  there  was  nothing  Wore  the  court 
Mititling  appellant  to  any  diminution  of  the 
■mount  earned  by  the  intestate  at  the  con- 
tract rate. 

The  jvigmcnt  of  the  Oirouit  Gourt  ia  of- 
firmed. 


Bealy  F.  O'CONNOB,  Reept^ 
City  of  FOND  DU  LAC,  Appt. 


(109  WU.  2SS,) 


tbat  prMcrLbed  by  |  1889,  Ber.  BUt.  1BB8. 
prevmts  Che  acqulremeDt  theRoC,  and  mnj  be 
Insisted  upon  at  bd;  (tage  of  Judicial  proceed- 
iDKi  In  reapect  tbereto. 

9.  Failure  to  perform  ■  oaBdltlan  of 
Ikv  one  of  a  Jadtclal  rcmedr  to  raforc* 
a  right  having  no  dependence  thereon  tar  Ita 
•ilatence — nieh  aa  the  condition  requlatte  to 
the  continued  exIitaDce  of  a  claim  a<at'>*t  a 
railway  tor  the  ne^lgent  kllllnK  of  stock  bj 
a  railway  train,  or  damacea  tor  the  negllsent 
aettlDg  of  Srei  by  a  loeomotlTe  engine,  onder 
I  18166,  Hex.  Btat.  1B9B— 1>  waived  If  objec- 
tion Ir  not  taken  by  answer  or  demurrer,  the 
statute,  to  all  Intents  and  purposes,  beluK  a 
statQte  of  limitation!  and  Baverned  as  such. 

S.  Vallnre  to  perforna  a  atatntary  cob- 
dltloa  precedent  to  the  commencement  of 
an  action — aa  one  tbat  no  action  shall  be  com- 
menced to  enforre  a  city  liability  until  notice 
shall  hsTB  been  giTen  of  the  eiliCeece  thereof 
and  tbe  common  couocll  of  the  city  hare  bad 
■n  oppurtuDlty  to  pass  upon  the.  ume— has 
the  same  eftect  as  failure  to  comply  with  a 
■tataCe  Of  llmltatlona.  It  Is  In  the  natare  of 
■nch  a  statute,  thoagh  failure  to  comply  with 
it  may  only  abate  tbe  action  If  objection  be 
taken  by  answer  or  demurrer.  If  not  mt 
taken,  the  objection  la  walred. 

4.  The  irorda  "truna  and  after."  aeed 
la  a  elatnte  In  regard  to  time,  are  ordina- 
rily held  to  sign  I  fy  eicluslon  of  the  day  fi 
wlilcb  reckoning  Is  to  be  made : 
meaning  ahonld  prevail  In  the  absence  ot  some 
dear  legislative  Intent  to  the  contrary. 

•■  Pabllcatlou  of  an  aet  ot  ttie  lesle- 
lalare  prior  to  tte  taking  effect,  being 
for  the  purpose  ot  enabling  peraoos  affected  to 
shape  their  rourie  accordingly,  a  provision 
therefor  In  the  form,  tbe  act  shall  take  ef- 
tect from  and  after  publication  thereof,  la  con- 
•iitent  with  such  words  being  used  eieln- 
slvely.  and  Inconsistent  with  their  being  oth- 
erwlae  used. 

«.  Cbapter  24T,  Lawa  IBOT,  whiek  at- 
tennpted  to  catead  tbe  tena  of  ofloe 
af  the  ehlef  ot  poliea  In  tlie  defendant 
city,  among  other  such  corporations,  beyond 


■Headootea  by  UAasiuiiL,  J. 


Nora, — As  to  tDtcrfetence  by  leglslstnie 
with  rigbt  ot  local  self-government  In  the  ap- 
point mept  of  municipal  oncers,  see  nuts  to 
State  ec  rel.  Bulkley  v.  Williams  (Conn.)  48  L. 
'  B.  A.  on  page  1T9 :  and  Newport  v.  Hortoo  (R. 
1.)  RO  L.  R.  A.  330,  and  «ota  Bee  alaa  tbe  case 
neit  following. 
St  L.  B.  A. 


the  term  for  which  be  waa  siwcltteally  eleeted. 
If  valid,  entitled  him  to  bold  such  place  and 
receive  the  emolumenta  thereof  till  aacceeded 
by  a  person  appointed  to  his  place  under  inch 

T.  8e«tlaa  S,  art.  IS,  at  the  Coaettta- 
tlon,  prohlbllji  the  ledrlelatare  from 
iaterterlns  la  any  way  with  the  gueatlOD 
of  what  person  shall  hold  any  olBes  In  any 
city  In  this  state,  of  a  character  known,  at  tbe 
time  ot  tlic  adaption  of  tbe  Conatltution, 
whether  tliec  known  by  the  same  name  u  nib- 
•egnently  or  not,  and  limits  all  power  In  tbat 
regard  to  the  elecCore  of  the  particular  local- 
ity Interested,  to  be  exercised  directly  or  by 
aome  municipal  agency  selected  directly  or 
Indirectly  by  tbem. 

8.  City-  KaTerameala,  at  the  tlDB«  ot 
the  adopllou  of  the  Oonatltntloa,  com- 
monly Included  a  police  department;  and  all 
oHlceB  pertaining  thereto,  whether  now  known 
by  tbe  names  they  bore  prior  to  anch  adoption 
or  not,  must  be  considered  as  In  the  daaa 
which  tlie  Constitution  expreasly  declares 
muat  be  filled  by  election  by  the  electors  ot 
the  particular  localities  Interested,  or  by  ap- 
pobitment  by  auuh  authority  of  such  iocaJI- 
tles  aa  the  legislature  shall  designate. 

9.  The  Idea  expressed  la  the  Oonstlta- 
tloB  Is,  not  that  all  oSoera  of  tovma, 
dtles,  and  villages  whose  election  Is  not  pro- 
vided for  In  the  Constitution  may  be  elected 
or  appointed  In  such  manner  aa  the  legisla- 
ture may  deem  best,  but  that  all  officers  cor- 
responding to  town,  city,  and  village  ofllcera 
as  regards  official  duty,  tbat  were  known  at 
the  time  or  the  adoption  of  the  Constitution, 
shall  be  elected  or  appointed  by  some  author- 
ity of  the  particular  locality  Intereated,  des- 
ignated by  the  leglalature. 

10.  Aa  aet  of  tlie  leslslatare  appolBt- 
Ina;  members  of  a  poltoc  force  In  a  City 
la  an  unconstltntloual  Interference  with  local 

11.  An  aet  of  th«  levlalalnre,  so  far  aa 
It  expressly  or  by  Its  effeet  exteada 
the  term  of  olhce  of  a  member  ot  the  police 

force  of  a  city  beyond  that  for  which  he 
waa  speclGcally  elected  or  appointed  by  legiti- 
mate municipal  authority,  so  aa  to  keep  ench 
officer  In  place  for  any  period  of  time  regard- 
leas  ot  sach  authority.  Is  niiconstltatloual  and 
void. 

(Pebniary  26,  1901.) 


County  in  favor  of  plaintiff    i 
brought   to   recover   compeiuation  for   serv- 
ices rendered  aa  diief  oi  police.     Rmaraed. 

Statement  by  Manhall,  J.: 

Action  to  recover  for  services  rendered  de- 
fendant aa  chief  of  police.  Plaintiff  was 
elected  such  chief  May  1,  1896,  for  tlie  year 
ending  May  I,  1897,  and  till  his  sacceeaor 
should  be  legally  elected  and  qualified,  the 
salary  of  the  office  being  fixed  at  $50  per 
month,  payable  mcntbly.  He  qualified  for 
the  office  and  performed  its  duties  till  ex- 
cluded therefrom  aa  hereafter  mentioned. 
April  17,  1897,  an  act  of  the  legislature, 
known  as  chapter  847  of  the  Oeneral  Laws 


of  the  third  class,  to  wbieb  defendant  be- 
longed, a  board  of  police  and  fire  oommis- 
■ioDan,  consisting  ta  four  atii«u,  thall  b* 
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appointed,  In  >  maauer  iiidic*ted,  before  tbe 
firit  Monday  of  May,  1897,  one  to  hold  his 
(rffice  for  the  term  of  odb  year,  one  tat  two 
years,  one  for  three  yean,  and  one  for  four 
years,  from  the  said  first  Monday  of  May 
following,  and  until  his  successor  should  be 
appoint^  and  qualified.  No  person  shall 
be  appointed  to  any  poeition  on  the  police 
force  or  in  the  fire  dq>artment  in  any  such 
city  ezccnt  with  the  approval  of  said  board, 
after  said  a«t  goes  into  effect.  Said  board 
shall,  as  soon  aa  practicable,  prepare  and 
adopt  rules  and  regulations  governing  the 
selection  and  appointment  of  persons  to  be 
employed  cm  the  police  force  and  in  the  fire 
department  of  any  such  city.  Whenever 
tbe  term  of  office  of  any  chief  of  police  or 
chief  engineer  of  a  fire  department  hereto- 
fore appointed  or  elected  in  any  such  city 
Bhall  expire  after  the  act  goee  into  effect, 
and  before  the  board  of  police  and  fire  com- 
misBionerB  shall  have  adopted  the  necessary 
rulea  and  n^lationi  with  reference  to  the 
appointment  of  police  officeri,  or  when  any 
such  ofGcer  is  holding  over  at  tbe  time  the 
act  goes  into  effect,  such  officer*  shall  hold 
his  office  until  his  succeesor  shall  have  been 
duly  appointed  in  accordance  with  the  rules 
and  regulations  of  the  board.  All  other 
members  of  the  police  forc«  in  any  sucb 
city  at  the  time  the  act  goeB  into  effect 
shall  hold  their  respective  poaitiona  for  six 
months  from  the  date  when  the  rules  and 
regulations  adopted  by  the  board  shall  go 
into  effect,  and  thereafter  under  certain  spe- 
cified conditions.  The  act  further  provided 
(or  the  suspension  of  police  officers  by  the 
board  of  police  commiisionere  under  certain 
circumstances.  In  defendant  city,  prior  to 
May  1,  1897,  a  board  of  police  commission- 
ers was  duly  appointed,  and  the  members 
thereof  duly  qualified,  and  on  the  first  Mon- 
day of  May,  1897,  entered  upon  the  duties 
of  their  offices.  About  May  24th,  thereaft- 
er, said  board,  in  compliance  with  said  act, 
promulgated  its  rules  for  the  appointment 
of  members  of  the  police  department  of  the 
city  and  other  employees  and  officers  affected 
by  said  ^t.     In   April,    IS97,  the 


commencing  May  I,  1807.  He  took  the  oath 
of  office  of  such  chief  April  IT,  IB97,  and 
filed  such  oath  and  bis  official  bond  with  the 
clerk  of  said  city.  Such  bond  was  not  pre- 
sented to  or  approved  by  the  council  of  the 
city  until  April  22,  1897.  On  7>fay  I,  1897, 
defendant  caused  plaintiff  to  be  excluded 
from  the  office  of  chief  of  police  upon  the  pre- 
tense that  his  term  of  office  expired  on  that 
day,  and  that  said  McGrath  was  entitled  to 
entor  upon  tbe  duties  thereof.  From  the 
time  of  sucb  exclusion  until  November  Ist 
thereafter  plaintiff  held  himself  in  readi- 
ness to  perform  the  duties  of  chief  of  police 
o(  said  city,  and  offered  to  perform  such 
duties,  but  was  not  allowed  to  do  so.  At 
the  end  of  each  month  during  said  period, 
plaintiff  in  due  form  of  law  made  his  claim 
against  tbe  city  for  C60  as  salai^  of  chief 
of  police  of  said  city,  all  of  wbich  clainLS 
were  rejected  by  tha  common  council  there- 
fi3  L.  R.  A. 


displaced  by  any  other  person 
der  its  rules  and  r^ulationa. 

The  pleadings  raised  merelj  tlte  isaue  of 
whether  the  city  of  Fond  du  L«e  was  in- 
debted to  plaintiff  for  salary  of  Chief  of  po- 
lice for  tbe  six  months  subsequent  to  May 
1,  1897.  There  was  no  dispute  but  that  the 
facta  were  as  above  stated.  The  court 
found,  as  a  matter  of  law,  that  plaintiff  was 
chief  of  police  of  tbe  defendant  when  the  act 
of  1897  went  into  ^ect,  and  was  entitled  to 
hold  said  office  till  November  Ist  thereaft- 
er, since  he  was  not  removed  or  displaced  tiy 
the  board  of  police  and  fire  commissioners^ 
that  bis  exclusion  from  tbe  office  waa  wrong- 
ful, and  that  he  was  entitled  to  recover  the 
salary  of  the  office  claimed.  Judgment  was 
rendered  accordingly, 

IfMsrs.  MsbtIm  KeKaBB*  and  E.  J. 
Fkalpa,  with  Mr.  O.  H,  Eoka,  for  appel- 
lant. 

Mr.  Edward  S.  Bntsc  tor  respondent. 

Marah*!!,  J.,  delivered  tbe  opinion  of  the 

Section  5  of  the  city  charter  of  the  iqipel- 
lant  provides  as  follows:  "No  action  shall 
lie  or  be  maintained  against  the  dtj  of 
Fond  du  Lac  on  contract  until  the  claimant 
■hall  have  presented  to  the  common  coundt 
a  statement  of  the  claim  and  the  amount 
thereof,  and  the  circumstances  out  of  which 
it  arose,  duly  verified  on  the  oath  of  tfag 
claimant,  and  the  council  shall  have  allowed 
a  regular  meeting  to  pass  without  an  ad- 
justment with  such  claimant^  of  such  claim 
or  demand."  Laws  1883,  chap.  152,  sob- 
chap.  18.  Tbe  complaint  does  not  show 
that  sucb  charter  condition  to  the  mainte- 
nance of  this  action  exists.  No  objection  was 
token  by  appellant  en  that  ground,  either 
by  answer  or  demurrer.  The  record  does 
not  show  that  evid^ice  of  the  existonce  of 
such  condition  was  produced.  The  point  is 
now  made  that  such  situation  is  fatal  to  tbs 
judgment,  the  following  cases  being  cited  in 
support  thereof:  Stocks  v.  Skeboygan,  4! 
Wia.  315;  Bill  V.  Fond  du  Lae,  66  Wis.  244, 
14  N.  W.  Zo;  Kelley  v.  Madison,  43  Wis. 
838,  28  Am.  Rep.  67«;  Weed  &  Q.  Mfg.  Co. 
V.  -Whiteomb.  101  Wis.  226,  77  N.  W.  175. 
Btocki  V.  Bhehoygan  is  unlike  this  case,  be- 
cause there  the  question  of  tbe  existence  of 
the  condition  was  raised  by  demurrer.  In 
Bill  V.  Fond  du  Lao  tbe  queaticn  here  raised 
was  not  involved,  because  tbe  action  sounded 
in  tort  and  was  held  not  to  be  included  in 
the  charter  provision.  Kelley  v.  Madison  is 
unlike  this  case  for  two  reasons:  First,  he- 
cause  tbe  question  was  raised  by  a  demurrer 
to  the  complaint;  second,  beeaiue  it  was 
held  that  the  action  was  one  sounding  in 
tort  and  not  affect«d  by  the  charter  provi- 
sion aganist  tbe  moint^ance  of  an  action  on 
a  claim  or  demand  till  tbe  same  should  b« 
first  filed  as  therein  required.  Ii^  Weed  i 
G.  Mfg.  Co.  V.  Whitoomb,  a  statutory  condi- 
tion to  the  enforcement  of  a  common-law 
right  was  treated  as  a  condition  of  the  right 
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itMlf,  eonftutng  k  limittitiMi  tUtute  acting 
on  the  reroedj  only,  -which  may  b«  and  is 
wsiTed  hy  a  failura  to  inaiBt  upon  it  bj  an- 
Bwer  or  demurrer  (Kev.  Stat.  ISQS,  I  2654), 
with  a  statutory  condition  to  the  existenca 
of  a  right,  as,  for  instance,  one  necessary 
to  •  cau«e  of  action  against  a  municipality 
for  compenBati(»  for  an  injury  caused  by 
a  defective  highway  under  j  1339,  Id.  The 
same  error  was  eommitted  in  Ryan  v.  Ohi- 
oago  A  N.  W.  B.  Co.  101  Wis.  608,  77  ,N.  W. 
B94.  It  was  corrected,  as  far  as  possible,  in 
Retyea  v.  Tomi^umik  Paper  A  Pulp  Go.  102 
Wis.  301,  78  N.  W.  412,  which  was  affirmed 
in  Ucitunheimer  v,  Kellogg,  106  Wis.  30,  81 
N.  W.  1033,  and  Malloy  v.  Chicago  A  N.  W. 
R.  Co.  109  Wis.  ZB,  85  N.  W.  130. 

So  we  see  that  none  of  the  cases  cited  by 
counsel  support  their  proposition,  while 
Relyea  v.  Tomahavik  Paj/er  i  Pulp  Co.  and 
Meitenlteifner  t.  Kellogg,  are  to  the  effect 
that  charter  provisions  of  the  kind  under 
consideration  are  in  t^e  nature  of  statutes 
of  limitation*  and  governed  by  rules  appli- 
cable thereto.  If  not  complied  with,  the  ob- 
jection must  be  taken  l^  answer  or  demur- 
rer or  be  considered  waived.  Care  must  be 
taken  not  to  confuse  such  statutes  with  one 
itnpoeiug  a  condition  to  the  existence  of  a 
right  Noncompliance  with  the  latter  con- 
dition goes  to  the  cause  of  action,  not  to  the 
remedy  for  the  redress  of  the  wrong.  The 
distinction  between  the  two  clsases  of  rights 
is  so  clear  that  no  one  need  go  Euitray.  In 
one  case  the  right  depends  on  the  BtAtut«; 
in  the  other  the  right  is  independent  of  the 
statute,  but  ita  enforcement  is  regulated 
and  limited  by  law.  In  the  former,  failure 
U>  comply  with  the  statute  prevents  the  cre- 
ation of  the  right,  hence  it  is  not  waived  by 
failure  to  raise  the  point  by  demurrer  or  an- 
•wcr,  while  in  the  latter  the  condition  re- 
lates to  the  remedy  only,  and  is  waived  un- 
less insisted  upon  by  answer  or  donurrer. 
That  was  the  rule  at  common  law,  and  the 
sUtute  (Rev.  Btat.  1898,  }  2654)  expressly 
preserves  it.  Failure  to  comply  with  a 
statutory  condition  of  the  use  of  a  remedy 
does  not  go  either  to  the  jurisdicti<m  of  the 
court  or  to  the  cause  of  action. 

The  foregoing  is  in  harmony  with  Blieel 
V.  Appleton,  40  Wis.  125,  5  N.  W.  27,  and 
Benton  v.  Miltoaukee,  50  Wis.  368,  7  N.  W. 
241.  In  Bentcare  v.  Pine  VaOtg,  S3  Wis. 
5Z7,  10  N.  W.  6»5,  the  court  said  that  fail- 
ure to  comply  with  the  condition  of  !  1339, 
as  regards  a  claim  for  damt^es  caused  by 
a  defective  highway,  and  to  allege  such  com- 
pliance in  the  complaint,  was  fatal  to  plain- 
tiff's cause  of  action,  though  the  point  be 
not  raised  bf  answer  or  demurrer;  and  that 
anything  said  to  the  contrary  in  the  other 
two  casesabove  referred  to  is  wrong.  The  idea 
seems  to  have  been  in  mind  that  the  cases 
were  somewhat  in  conflict  in  that  the  court 
fell  into  the  error  of  not  observing  clearly 
the  distinction  between  compliance  with  a 
statute  which  is  the  foundation  of  a  right, 
and  compliance  with  one  which  merely  regu- 
lates or  limits  the  enforcement  thereof. 
The  Benifore  Case  was  decided  right,  be- 
cause service  of  the  notice  of  tli«  injury 
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der  Sev.  Stat.  1898,  I  1339,  waa  a  condition 
of  the  right  there  in  question.  The  other 
two  eases  were  also  decided  right,  because 
the  statutory  condition  involved  operated 
only  upon  the  remedy.  Those  cases  were  af- 
firmed in  Bradley  v.  Eau  Claire,  56  Wis. 
168,  14  N.  W.  10;  Collette  v.  Weed,  68  Wis. 
428,  32  N.  W.  763;  Lombard  v.  McMillan, 
96  Wis.  627,  70  N.  W.  673;  and  Bigelow  y. 
Washburn,  98  Wis.  663,  74  N.  W.  362. 

The  case,  on  the  merits,  turns  on  the  ef- 
fect of  chapter  247,  Laws  1897,  on  respond- 
ent's right  to  hold  the  office  of  cliiel  of  po- 
lice of  the  appellant,  from  the  Ist  day  at 
May,  1897,  till  the  1st  day  of  November 
thereafter.  On  that,  these  questions  ara 
presented  for  solution:  When  did  the  act 
take  effect!  Was  McGrath  the  legal  suc- 
cessor of  respondent  by  the  terms  of  the  act 
and  entitled  to  the  office  in  dispute  from 
the  1st  day  of  Ma^,  1897,  at  least  tiU  dis- 

R laced  by  an  appointee  of  the  board  of  po- 
ce  and  Are  conunissl(Hiers  T  If  not,  and 
the  law  by  its  terms  took  from  appellant 
the  power  to  elect  a  auccesaor  of  respondent, 
or  extended  his  term  of  office  beyond  the 
Ist  day  of  May,  1897,  was  it  in  that  regard 
constitutional  t  We  will  consider  each  of 
such  propositions,  though  it  pretty  clearly 
appears  that  the  flrst  is  immaterial. 

1.  Appellant  contends  that  the  act  in 
question  became  a  law  on  the  18th  day  of 
April,  it  having  been  regularly  published  on 
the  previous  day;  that  the  day  of  publica- 
tion should  be  excluded  in  determining 
when  the  law  beoama  effective.  That  turns 
on  the  meaning  of  the  words  "from  and  aft- 
er" in  the  last  section,  which  says:  "This 
act  shall  take  effect  and  be  in  force  from 
and  after  its  passage  and  publication." 
The  word  "from"  and  that  in  connectiwi 
with  the  word  "after"  is  sometimes  used  in- 
clusively and  sometimes  exclusively.  Xhey 
have  no  certain  literal  or  legal  meaning  that 
can  be  accepted  as  a  guide  under  all  circiun; 
stances.  Iliey  are  open  to  construction  in 
many  cases,  so  that  courts  sometimes  hold 
that  they  are  used  exclusively,  and  at  other 
times  inclusively,  as  seems  best  calculated  to 
effect  the  legislative  intent ;  though  it  bas 
come  to  be  quite  generally  accepted  as  the 
rule  that  the  meaning  of  the  words  in  cw- 
nection,  "from  and  after,"  excludes  the  day 
from  which  the  reckoning  is  to  be  made,  and 
in  order  to  avoid  the  appticatitui  of  it  as  a 
rule  of  construction,  there  mu.it  be  some- 
thing in  the  act,  or  the  result  of  a  literal 
application  of  the  words  to  the  subject 
treated  by  it,  to  indicate  a  contrary  intent. 
Sedgw.  Stat.  &  Const.  Law,  366 ; 
Smith,  Const,  ft  Stat.  Constr.  <!  616. 
That  has  been  recognized  as  the  law 
by  this  court.  Stewart  v.  MaBweettey, 
14  Wis.  468;  UoOinley  v.  Layeodc, 
94  Wis.  205,  68  N.  W.  871.  There  is 
no  reason  why  "from  and  after,"  In  the  act 
in  question,  should  not  be  considered  ad 
having  been  used  in  what  we  say  has  come 
to  be  regarded  as  their  literal  sense.  On 
the  contrary,  the  purpose  of  the  publication 
strongly  supports  that  view.  That  purpose 
was  to  give  notice,  to  persons  affected  by 
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the  Iftw,  of  its  exiatence,  before  it  went  into 
effect.  Cleatly,  Buch  purpose  could  Dot  be 
Bcoompliahed  without  a  completed  publiem- 
ti<Hi.  That  would  exclude  the  d^  on  which 
the  Bct  was  done,  as  fractions  of  a  day  are 
not  ordinarilj  counted.  The  contrary  view 
would  lead  to  the  absurd  result  that  an  act 
designed  to  give  notice  of  the  existence  of 
a  law  in  advance  of  its  going  into  effect 
miKbt  occur  subsequent  thereto.  It  cannot 
be  held  that  any  such  an  absurdity  waa  in- 
tended, by  mere  judicial  construction.  He 
other  view  accords  with  the  literal  sense  of 
tbe  worda.  It  gives  aigniflcance  to  Uie  use 
of  the  word  "after"  in  connection  with  the 
word  "from,"  and  makes  the  meaning  sensi- 
ble in  the  light  of  the  purpose  of  the  publi- 
cation. That  idea  has  been  adopted  else- 
where. Duncan  v.  Cobb,  32  tlinn.  460,  21 
N.  W,  714;  Parkinton  t.  Srondenbur?.  36 
Hinn.  294,  69  Am.  Kep.  326,  28  N.  W.  919. 
2.  There  is  no  controversy  but  that  Ue- 
Qratb  was  regularly  elected  as  respondent's 
successor  by  the  common  council  ol  appel- 
lant before  the  act  in  question  went  into  ef- 
fect, l^e  learned  trial  court  does  not  ap- 
pear to  have  regarded  the  date  of  such  elec- 
tion as  of  suttcieDt  aigniflcance  to  require  a 
mention  thereof  in  the  findings  of  fact,  but 
he  gave  prominence  to  the  dntc  of  the  cir- 
cumstance of  qualification  by  the  approval 
of  the  official  bond.  The  latter  circumstance 
does  not  appear  to  have  been  made  material 
by  the  law  of  m97  in  any  view  of  it.  If  tbe 
act  was  valid  it  took  from  the  common 
council  power  to  elect  a  chief  of  police  after 
the  ITth  day  of  April,  1S07,  not  before. 
Election  to  ao  office  is  one  thing;  a  condi- 
tion precedent  to  the  person  elected  taking 
possession  therecrf  is  quite  another  thing. 
It  was  with  the  first  circumstance  that  the 
law  dealt,  and  that  is  the  aignificant  one 
on  this  branch  of  tbe  case.  Those  provisions 
of  the  law  affecting  McGrath'a  right  to  the 
offlce  are  in  the  main  as  follows;  "After 
this  act  goes  into  effect  no  person  shall  be 
appointed  to  any  position,  uther  on  the  po- 
lice force  or  in  the  fire  department,  .  .  . 
eKcept  with  tbe  approval  of  the  board." 
"Whenever  the  term  of  office  of  any  chief  of 
police  ...  or  other  officer  performing 
tbe  duties  of  chief  of  police  ...  by 
whatever  name  designated,  heretofore  ap- 
pointed or  elected,  .  .  .  shall  expire 
after  this  act  goes  into  effect  and  before  the 
board  of  police  and  fire  commissioners  shall 
have  adopted  the  necessary  rules  and  regu- 
lations with  reference  to  tbe  appointment 
of  police  officers  and  members  of  the  fire  de- 
partment, ...  or  when  any  such  oStcer 
is  holding  over  at  the  time  this  act  goes  into 
effect,"  he  shall  hold  his  office  "until  his  suc- 
cessor shall  have  been  duly  appointed  by  the 
board."  "All  other  members  of  tlie  force  in 
cither  depftrtment  named,  ...  at  the 
time  this  act  goes  into  effect,  shall  hold 
their  respective  positions  for  six  mcmtha 
from  the  date  when  the  mica  and  regula- 
tions adopted  by  the  board  shall  go  into  ef- 
fect, and  thereafter,"  under  certein  con- 
ditions mentioned.  It  seems  quite  clear 
that  the  l^slative  idea  was  that  the  per- 
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the  act,  before  it  took  effect,  whose  t«rDis  cd 
office  should  expire  thereafter  and  before 
the  board  of  police  and  fire  oommissi  oners 
should  be  competent  to  fill  their  places, 
should  remain  in  such  places  till  that  time, 
regardless  of  the  specific  terms  for  which 
such  officers  were  elected  or  appointed.  It 
says  distinctly,  as  to  the  particular  office  in 
question,  if  the  term  of  an  officer  elected  or 
appointed  before  tbe  talcing  effect  of  the 
act  shall  expire  thereafter,  he  shall  never- 
theless continue  in  office  till  the  place  Bhall 
be  filled  by  the  board  according  to  rulea  and 
regulations  to  be  adopted  by  it,  as  soon  as 
possible  after  the  first  Monday  of  May,  1S97. 
That  contemplated,  as  te  such  office,  these 
circnmstences  in  combination:  A  person 
elected  or  appointed  prior  to  the  taking  ef- 
fect of  the  act,  the  expiration  of  the  term 
for  which  he  was  elected  or  appointed  prior 
to  the  creation  of  the  board  of  police  and 
fire  commissioners,  and  ite  qualilication  tA 
act  pursuant  to  the  rules  and  regulations 
adopted  for  its  government.  We  should  aay 
in  passing  that  the  making  of  such  rules  was 
not  contemplated  till  after  the  1st  day  of 
May,  1807,  and  that  the  terms  of  office  of 
the  members  of  the  board  did  not  commence 
till  that  time.  The  respondent  satisfies  the 
conditions  mentioned,  and  McGrath  does  not. 
The  latter  was  elected  before  the  act  in  ques- 
tion went  into  effect,  but  the  term  for  wnicb 
he  was  elected  did  not  expire  prior  to  the 
time  when  the  board  of  police  and  fire  cwn- 
misaioners  were  required  to  be  in  readiness 
to  fill  the  place  by  appointment  under  ita 
rules  and  regulations.  It  follows  that  the 
second  propositifxi  advanced  by  appetlant 
must  be  resolved  in  favor  of  respondent.  By 
the  wording  of  the  law  his  term  of  office  was 
ext^ided  M^ond  that  for  which  he  waa 
elected,  and  since  his  place  was  not  sooner 
filled  1^  the  board  of  police  and  fire  commia- 
sioners,  such  extension  included  the  six 
months  from  May  1  to  November  1,  1897. 
He  was  therefore  entitled  to  recover  of  ap- 
pellant the  salary  for  which  this  action  was 
brought,  if  the  legislative  extension  of  his 
term  of  office  was  valid. 

3.  The  validity  of  the  legislation  extend- 
ing the  term  of  office  of  respondent,  r^ard- 
less  of  the  ivill  of  the  appellant,  must  be 
tested  by  S  9,  art.  13,  of  the  ConstitutjOD. 
which  provides  that,  "all  (uty,  totvn,  and 
village  ofTiccrs  whose  election  or  appoint- 
ment  is  not  provided  for  hv  tliia  Constitution 
shall  be  elected  by  the  electors  of  such  cities, 
towns,  and  villages,  or  of  some  subdivision 
thereof,  or  appointed  by  such  authorities 
thereof  as  the  legislature  shall  designate  for 
that  purpose.  All  other  officers  whose  elec- 
tion or  appointment  is  not  provided  for  t^ 
this  Constitution,  and  all  officers  whose  of- 
fices may  hereafter  be  created  by  law,  shall 
he  elected  by  the  people  or  appointed,  as  the 
lejfislature  may  direct."  Counsel  for  both 
Bides  seem  te  appi-eciate  fully  that  such  eou- 
stitutional  protision  was  adopted  here  from 
New  York,  it  having  existed  there  as  early 
as  1846;  tJiat  it  was  construed  by  tbe  high- 
est courts  of  that  state  at  an  earlr  day,  and 
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that  such  ctiiiBtmction  has  been  approved 
here  to  fu*  a£  the  subject  hu  been  pieseDted 
to  this  court;  but  tliey  draw  very  different 
conclusioiiH  from  the  decisions. 

It  will  be  observed  that  tJie  language  of 
the  Constitution  dealii  with  several  classes 
of  officers:  First,  city,  town,  and  village 
oflicerB  whose  election  or  appointment  is  pro- 
vided for  bj  the  Constitution ;  second,  such 
otUcers  not  provided  for  by  the  Constitu- 
tion; third,  all  other  officers  whose  election 


Sees  were  created  by  law  subsequent  tA  thi 
adoption  of  the  Constitution,  It  was  abso- 
lutely taken  out  of  the  power  of  the  legisla- 
tuia  to  appoint  any  officer  of  the  second 
class  mentioned,  sucli  power  being  express- 
ly conferred  upon  the  people  of  the  munici- 
pality served  by  such  officers.  The  purpose 
of  that  is  plain  and  has  often  been  declared 
by  the  courts.  It  was  to  render  secure  tl 
important  rigM  of  local  self-govemment,- 
tc  give  to  the  people  of  each  locality  the 
power  to  say  and  determine  as  directly  m 
practicable  who  shall  perform  the  govern- 
mental functions  that  concern  such  locali- 
ties only  as  organized  subdivisions  of  the 
state.  That  right,  under  our  system  of 
government,  has  from  the  Start  been  re- 
garded as  the  very  foundation  tiiereof,  and 
absolutely  necessary  to  its  success.  The 
New  York  court,  in  a  very  recent  case,  er- 
pressed  the  idea  indicated,  thus:  "As  to  of- 
fioes  known  and  in  exist^ce  at  the  time  of 
the  adoption  of  the  Constitution,  this  pro- 
Tision  is  absolute  in  its  prohibition  of  an  ap- 
pointment by  the  central  government  or  its 
authority,  or  by  any  body  other  than  the  lo- 
cftl  electors  or  some  local  authority  desig- 
nated by  law."  "This  right  of  self-govem- 
ntent  lies  at  tbe  foundation  of  our  institu- 
tioni,  and  cannot  be  disturbed  or  interfered 
with,  even  in  respect  to  the  smallest  of  the 
divisions  into  which  the  state  is  divided  tor 
governniental  purposes,  without  weakening 
the  entire  foundation;  and  hence  it  is  a 
right  not  only  to  be   carefully   guarded   by 


promptly  met  and  condemned  especially  by 
the  courts  when  such  acts  become  the  sub- 
ject of  judicial  investigation."  Rathbone  v. 
Wirth,  160  N.  ¥.  469,  469,  34  L.  R.  A.  40S, 
4)9,  46  S.  E.  16,  24.  That  language  is  none 
too  strong.  It  voices  correctly  the  views  of 
the  framers  of  the  Constitution  as  they  were 
nnmistakably  written  into  it.  Therefore,  if 
It  appear  that  the  office  in  question  in  this 
case  was  one  of  the  class  the  legislature  was 
rendered  powerless  to  &U,  and  that  the  law, 
•o  called,  extending  appellant's  t«rm  was  in 
effect  an  appointment  thereto,  the  duty  of 
tbe  court  to  condemn  the  usurpation  of  pow- 
ar  is  plain. 

We  shall  not  take  time  to  analyze  at 
length  the  constitutional  provision  under 
consideration,  because  the  quesdons  in  re- 
^iLrd  to  it  are  too  well  settled  to  require  or 
justify  such  labor.  The  class  of  oEBcers 
which  the  legislature  is  prohibited  from  di- 
rectly interfering  with,  includes,  aa  indicat- 
es L.  R.  A. 


I  ed,  all  ci^,  town,  and  village  officers  known 
and  in  existence  at  the  time  of  the  adopt  un 
of  the  Constitution,  whether  known  by  the 
same  names  as  they  now  bear  or  not.  All 
of  the  New  York  authorities  on  the  subject 
so  hold.  People  ea  rel.  Wood  v.  Draper,  15 
N.  Y.  S32  1  People  an  rel.  Loew  v.  Batohelor, 
22  N,  Y,  128;  jF*eopJe  em  rel.  Broicn  v.  Wood- 
ruff, 32  N.  Y.  355 ;  People  ex  rel.  Fowler  v. 
Bull,  48  N.  Y.  67,  7  Am.  Rep.  302;  PeopU 
ea  Tcl.  Bolton  v.  Albertaon,  55  N.  Y.  60; 
People  ex  rel.  Williamson  v.  McKinneii,  52 
N.  Y.  374;  People  ex  rel.  Le  Roy  v.  Foley, 
148  N.  Y.  077.  43  N.  E.  171;  Bathbone  v. 
Wirth,  150  N.  V.  459,  34  L.  R.  A.  408,  45 
N.  E.  16,  This  court  has  likewise  passed 
upon  the  same  question.  State  ea  reL 
Hamilton  v.  Krex,  88  Wis.  135,  59  N.  W. 
693. 

The  learned  counsel  for  respondent  argues 
that  an  office  is  a,  mere  Iwislative  cresitioa 
and  belongs  to  the  fourth  class  mentioned  in 
i  9,  and  may  be  filed  by  legislative  ^p<»nt- 
ment  where  there  is  no  express  oonstitution- 
al  provision  for  otherwise  filling  it.  That 
overlooks  the  fact  that  power  la  not  left 
with  tbe  I^slature  in  its  discretion  to  ap- 
point or  elect  all  officers  whose  electioa  or 
appointment  is  not  provided  for  in  the  Con- 
stitution, and  that  it  has  never  been  so  un- 
derstood from  the  earliest  treatment  of  tbe 
subject  by  Mr.  Justice  Denio  in  People  ea 
rel.  Wood  V.  Draper,  IB  N.  Y.  632.  From 
the  fact  that  provision  is  not  made  in  the 
ConstitutiMi  for  tbe  appointment  <A  an  of- 
ficer to  serve  a  town,  city,  or  village  in  the 
performance  of  some  duty  as  regards  local 
government  therein,  it  by  no  means  follows, 
as  suggested,  tbat  such  appointment  or  elec- 
tion can  be  made  directly  by  the  l^slature. 
The  language  of  the  Constitution  clearly  in- 
dicates the  contrary.  Tovrn,  city,  and  vil- 
lage officers  whose  election  or  appointment 
is  provided  tor  in  the  Constitution  are  men- 
tioned as  a  class  only  to  exclude  them  from 
officers  generally  tbat  have  to  do  with  the 
government  of  such  local  governmental  sub- 
divisions of  the  state.  After  making  such 
exclusion,  the  balance  of  such  local  officers 

put  in  tbe  class  to  be  selected  only  by  the 
electors  of  tbe  particular  localities  affected, 
the  direct  vote  of  such  electors  or  by 
le  local  agen<y  designated  by  the  legisla- 
ture for  that  purpose.  The  idea,  as  we  un- 
derstand the  counsel,  that  all  officers  whose 
election  or  appointment  is  not  provided  for 

tbe  Constitution  may  be  ^ected  or  ap- 
pointed by  the  legislature,  is  as  novel  as  it 
is  contrary  to  tbe  plain  meaning  of  the  Con- 
stitution. If  adopted,  one  of  the  fundamen- 
tal ideas  of  the  framers  of  that  instrument 
would  certainly  be  lost  sight  of.  They  in- 
tended that  all  local  officers,  according  to 
the  then  known  schemes  for  local  self-gov- 
ernment, should  be  chosen  by  the  people  of 
the  localities  affected.  That  such  was  the 
idea  intended  to  be  embodied  In  tile  Consti- 
tution is  voiced  by  every  court  that  lias 
spoken  on  the  subject.  The  presence  of  the 
provision  in  the  Constitution  in  regard  to 
the  election  or  appointment  of  local  officers 
by   tbe   people,   evidences    the    importanca 


WuooNBDi  ScpBEMi  Court. 


Fkii., 


right  to  choow 
their  local  officera  in  ftl)  it»  reatit;,  or  it 
means  nothing.  If  it  doee  not  mean  that 
the  people  bave  reserved  the  right  of  ad- 
ministering  existing  local  t^cea  by  oflicerB 
of  their  own  choosing,  whether  it  be  done  di- 
rectly through  an  election  or  indirectly 
through  the  method  of  an  appointment  by 
aome  of  their  local  authorities,  1  am  at  a 
lost  to  underatand  its  eigniScance  or  in 
what  conaista  its  peculiar  value."  Justice 
Gray  in  HalJibone  t.  Wirth,  150  N, 
34  L.  E.  A.  408,  45  N.  E.  15.  "The  obvious 
purpose  of  the  provision  of  the  Constitution 
.  .  .  was  to  secure  tfl  the  people  of  the 
cities,  towns,  and  villaEes  of  the  state,  the 
right  to  have  their  local  offices  administered 
by    offleera    selected    by    theraselveB." 


drewa,  J.,  In  People  < 
UoKinwy,  52  N.  Y. 
served  and  effect  ajvei 
~  s  spirit  as  well  i 


r  rei,  Williamaon  v. 
374.  "Faithfully  ot>- 
to  it  [such  provision] 
.  .  .  in  iU  letter,  it  effect- 
ually secures  to  each  of  the  governmental 
divisions  of  the  state  the  right  of  choosing 
or  appwnting  its  own  local  officers,  without 
let  or  hindrance  from  the  state  government, 
and  none  can  be  deprived  of  the  rights  and 
franchises  thus  guaranteed  to  all.'°  Allen, 
J.,  in  People  ea  rel.  Bolton  v.  Albertson,  55 
N.  Y.  50.  The  offices  of  policeman  and  chief 
of  police  or  city  marshal  (the  particular 
name  of  the  office  being  immaterial)  in  cities 
and  villages,  were  as  well  known  at  the  time 
of  the  adoption  of  the  Constitution  as  any 
other.  Such  ofTicca  were  understood  to  be 
essential  to  good  order  in  large  communi' 
ties,  and  they  were  universally  provided  for 
in  all  city  and  village  organizations.  So 
there  can  oe  no  question  but  that  the  power 
of  electing  or  appointing  such  officers  was 
prohibited  to   the   legislature   by   the   pro- 


1  of  the  Constitution  under  conaidera- 


But  it  is  aaid  that  the  mere  conUnuaace 
in  office  by  legislative  enactment,  of  a  per- 
son whose  installation  in  the  position  waa 
by  a  constitutional  agency  is  not  a  legis- 
lative appointment,  and  that  the  term  of  of- 
fice of  respondent,  regardless  of  the  law  of 
ISDT,  having  commenced  by  a  municipal  ap- 
pointment and  being  for  one  year  and  until 
his  successor  should  be  elected  and  qualified, 
strictly  epeaking  and  in  a  constitutional 
sense,  it  was  not  extended  by  such  law.  That 
proposition  was  advanced  in  People  ea  rel. 
Loevi  V.  BatchtloT,  22  N.  T.  128,  and  waa 
there  adopted,  but  the  ease  was  aoon  over- 
ruled and  has  not  been  considered  authority 
for  nearly  half  a  century.  The  rule  in  New 
Yorkis  the  same  as  that  declared  in  State  ea 
rel.  SamilUm  v.  Kret,  88  Wis.  135,  S9  N.  W. 
S98,  that  the  omtinuance  of  a  person  in  of- 
fice by  I^slative  interference,  beyond  the 
specific  term  for  which  be  was  elected  or  ap- 
pointed, is  equivalent  to  a  new  appointment 
to  the  office,  and  vtid  if  the  office  be  one  that 
the  legislature  eaimot  fill  by  direot  appoint- 
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ment  or  elacti<m.  People  em  rel.  Foicltr  v. 
Bull,  46  N.  Y.  67,  7  Am.  Rep.  302 ;  PeopU 
em  ret.  WiUuttMon  t.  UcKinney,  52  N.  Y. 
374;  People  ea  rel.  Le  Roy  v.  Foley,  14?  K. 
Y.  S7T,  43  N.  £.  171.  The  right  to  Bll  an 
office  by  a  new  selection  at  the  expiration  of 
each  term  thereof  ia  secured  to  the  people 
of  tba  locality  specially  concerned,  the  same 
as  the  power  to  fill  the  place  in  the  first  in- 
stance, and  any  attempt  to  interfere  with 
that  right,  working  a  continuance  of  an  in- 
cumbent in  office,  under  the  general  rule 
that  his  incumbency  shall  continue  till  a 
successor  is  elected  and  qualified,  is  held  to 
be  aa  much  a  legislative  appointment  and 
usurpation  of  powo'  as  an  express  appoint- 
ment to  the  place.  In  People  em  rel.  Le 
Roy  V.  Foley,  148  N.  Y.  677,  43  N.  E.  171,  I 

it  was  said  Uiat  the  power  to  appoint  in  such 
cases  cannot  be  directly  exercised  by  the 
legislature,  nor  indirectly  by  extending  the 
term  of  an  officer  after  his  election.  It  is 
clear,  it  would  aeem,  that  if  an  officer  be 
kept  in  office  hy  legislative  interference  for 
any  period  after  he  could,  but  for  auch  in- 
terference, be  displaced  by  the  power  that 
originally  selected  him  for  the  place,  is  to  all 
intents  and  purposea  one  of  the  very  legis- 
lative intermeddlings  with  local  affsjrs  that 
the  Constitution  was  designed  to  prevent. 

It  follows  that  it  ia  the  duty  of  the  court 
to  declare  the  act  in  question,  so  far  as  the 
effect  thereof  would  otherwise  be  to  extend 
the  term  of  office  of  any  officer  mentioned  ' 

in  it,  either  exprcesly  or  by  taking  from 
cities  the  power  to  elect  and  inatall  his  auc- 
casBor,  an  eicees  of  l^alative  authori^ 
and  void. 

Before  leaving  the  aubject  we  should  re- 
fer to  State  V.  Dottglae,  26  Wis.  428,  7  Am. 
Rep,  67,  which  the  learned  counsel  for  re-  | 

apondent  contends  supports    the    power    of  j 

tiie  If^alatura  to  do  the  thing  called  in  ques- 
tion in  this  case.  That  case  affirms  the 
power  of  the  legislature  to  shorten  the  term 
of  an  office  not  fixed  by  the  Constitution. 
That  is  quite  a  different  question  frt»n  the 

e  considered  here.  It  is  one  thing  to  elect 
.  _  appoint  a  person  to  an  office,  or  to  extend 
the  term  of  one  already  elected  or  appointed ;  I 

that  is  what  !  9,  art.  13,  in  the  caaeacov-  ! 

ered  by  it,  prohibits.  It  is  quite  another 
thing  to  shorten  a  term  of  office,  leaving 
the  power  of  the  people  of  the  locality  ai- 
fected  unimpaired  to  fill  the  place  anew,  if 
it  is  to  be  filled  at  all.  There  is  no  consti- 
tutional restriction  upon  legislative  powM- 
aa  to  that,  where  the  term  of  'office  is  not 
fixed  by  the  Constitution. 

Some  other  questions  are  suggested  by  ap- 
pellant's counsel  for  consideration,  but  tlie; 
'  not  appMir  to  possess  sufficient  merit 
call  for  special  notice.  The  attempted 
extension  of  respondent's  term  of  office  waa 
invalid.  UcGrath  was  entitled  to  take  pos- 
session of  the  office  at  the  time  be  did.  The 
term  of  office  of  the  respondent  then  expired. 

The  judgment  i*  reversed  and  the  cause 
remanded  with  directions  to  render  Jud^ 
ment  in  favor  of  the  defendant  for  eosta. 
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PENNSYLVANIA  8UPBEME  COUBT. 


Jmdm  UOUt,  Recordo-  o(  Scraatoa. 

(199  Fk.  &84.) 

1.  la  determlnlnK  tlie  qnsBtlan  of  tk» 
-ralldltT-  af  a  Btatnt*  for  th«  vOTCra- 
Beat  ot  oltle*  tbe  coarti  have  nothlnf  to 
do  wJth  lU  wladom,  proprletr,  or  JoiClce,  oi 
wltli  tiia  DotlTM  wbldi  &re  •uppowd  to  tuiT* 
Insplicd  It*  fmtgAge, 

K.  liapepfcetloa  of  aa  act  for  the  k«t- 
erameat  at  eltlca  Id  fftlllns  to  proTlde  ■ 
comiilete  ■riten]  far  the  panaxe  of  ordlnaneM 
doei  not  make  tha  act  onconatltutlonal,  In  the 
abasnce  of  BoytblnE  to  (bow  that  tb*  maold- 
pal  goTernment  numot  ba  admlnlaterad  on  ae- 
const  of  BQcta  Impertectloii. 

t,  A.a  a«t  far  the  ■oTerameat  of  oltlM 
at  a  ecrlala  alaaa  «aaaot  ke  tleelapad 
Macvnatltvtlonal  because  It  provldea  for 
tnethoda  of  KOTemmeut  and  admlniatratlon 
different  from  thoie  required  In  the  other 
elaaaea,  to  partlculBra  where  there  la  no  re«l 
dlffcrcDce,  It  Ibe  cIsulBcatlon  la  made  wltb 
reference  to  manlclpaJ,  and  not  to  Irreleraot 
or  wholly  local,  mattera. 

i>  Tke  expedleata  provided  b^  (fee 
■ehedala  for  tho  temporarr  adjoatment  of 
the  chsngea  neeeaaltated  by  the  aabatltotlon 
ol  a  new  aratein  of  municipal  goTemment  for 
one  under  which  a  city  h&d  been  praTlouily 
carried  on  wonld  need  to  be  very  clearly  nn- 
eCHiitllatlonal  to  joatlty  a  court  In  overturn- 
Ing  them. 

B.  A  tempoFary  aa<9  tranaltorr  provl- 
■lOTi  la  aa  act  for  the  soveraiaeat  of 
elttea  of  a  cerUlo  claaa,  wblch  appllaa  to  all 
the  present  membera  of  the  claaa,  meete  all 
tbe  regulremeali  of  the  temporary  iltnatlon, 
and  ends  with  the  end  of  that  sltaatlon,  doea 
not  make  tbe  whole  act  local  or  apeclal,  al- 
though there  la  no  proTlalon  aa  to  other  citlea 
whlrb  oupbt  to  be  Indoded  within  the  claaa 
dnrlDB  Ita  operation. 

S.  The  DrolonratloB  at  the  tent  af  the 
rxwnllve  of  a  eltr>  appointed  br  tfe« 
tcoTeraor,  beyond  an  election  not  nndnly 
cloae  at  hand,  thereby  deprlTlng  tbe  dtliena 
ot  the  power  of  election,  doei  not  render  nu- 
conatltu clonal  a  atatute  dcTlalns  a  acbeme  of 
gOTernment  for  the  rlty. 

r.  An  act  proi-tdlnR  a  BrateDi  ot  vov- 
erameat  for  a  city  la  aot  rendered 
aacanatltatlonal  by  tbe  fact  that,  aa  B 
temporary  expedient  to  present  a  gap  In  the 
Kovernnient,  the  BOTernor  la  glren  power  to 
appoint  a  temporary  eiecntlTe,  the  time  of 
whose  appointment,  and  tberefore  that  of  the 
taking  effect  ol  tbe  act.  la  left  to  bla  dlacre- 

S.  SnhatltBtluK  aa  execntlve  olBcer  of 
a  mnnlclpalttr  nnder  a  different  name,  but 
with  aim  liar  powera  and  duties,  for  aoo 
elected  by  the  people,  before  his  term  of  of- 
fice has  expired,  doea  not  render  Told  a  new 
charter  making  tbe  cbsnge. 

9.     A  Btatate  for  the  Koverameat  ot  olt- 


leB  Is  not  laatlo  aneoaa«tatloBal  br  B 
provlalea  f<»'  a  temporary  appointment  by 
the  goTenoT  of  an  eiacutlTS  having  the  pow- 
ers of  a  Juattce  ot  the  peace,  whoi  nndsr  the 
ConatltntlOB.  !■  an  slactlTS  officer,  alnce  the 
proTlalon  aa  to  hi*  powers^  U  Inralld,  la  • 
tubordlnato  and  serarable  featnra  of  the  atat- 


lO.  The  revBlreaieat  of  ooa*PDtatfOB 
hr  tfe*  aeaate  of  the  goremor'a  appolnt- 
mentf  to  offlce,  mad*  by  Coast,  art.  4,  |  8.  has 
no  appitcatloo  to  miulclpal  offlcera. 
11>  Th«  repeal  of  prevlona  acts  upon  tho 
same  lubject  la  alwaya  germane  to  the  title 
ot  a  alatata. 
IS.  A  prsTlsltn  la  a  statBte  proTidlas 
a  aroTOraaieat  tor  elHcB  of  a  oertala 
olasB.  that  cities  paaalng  Into  the  elasa  by 
reason  of  Increase  of  population  shall  retain 
all  their  old  laws  except  so  far  a*  tbey  are 
In  conflict  with  the  new  atatute,  eran  If  In- 
valid for  lack  of  uniformity,  will  not  Invali- 
date the  whole  act- 
is.  A  statute  for  the  soTeraiaeat  at 
cities  based  Bpoa  elaasiaoaUoB  cannot 
be  held  nnconstltntlonal  as  local  or  special, 
although  It  waa  Intended,  and  the  classlBca- 
tlon  made,  so  as  to  apply  to  only  a  limited 
number  of  eilatlng  cltlM. 
14.  A  StatBte  provldtax  a  sTsteB  ot 
KoveraaieBt  for  cities  cannot  be  held  un. 
eonstltntlonal  for  violating  the  spirit  of  the 
Conatitatlon,  or  that  general  Intent  wblch 
preaerrea  to  the  people  the  right  of  local  aelt- 
govarnment. 


(Moj  ST.  1S01.> 


awanna  County  in  favor  of  defendant  in  a 

?uo  warranto  proceeding  to  ouat  defeadant 
rom  the  offlce  of  recorder  of  tha  city  (^ 
Scranton,  which  he  claimed  to  hold  under 
pravisions  of  a  statute  passed  March  7, 
1EK)1,  for  the  government  of  cities  of  the  sec- 
ond class.     A.ffirmed. 

Tbe  facts  are  stated  in  the  opinions. 

Jf  eMr«.  Joseph  O'Brlea,  M.  J.  Martls, 
I.  H.  Bams,  and  Fredsriok  W.  Fleiti, 
for  appellant: 

Tbe  Constitution  does  not  authoriM 
classification  of  cities.  On  the  contrary,  it 
631)708817  provides  that  r^ulation  of  the 
affairs  of  cities  shall  be  by  caneral  laws. 

Suppose  this  court  should  overrule 
Wheeler  v.  Philadelphia,  77  Pa.  338,  and  tbe 
offshoots  resulting  from  It,  the  Constitution 
would  remain  the  some,  line  for  line  and  let- 
ter for  letter,  and  yet  there  could  be,  under 
it,  no  classifled  legislation  for  cities.  If 
the  power  to  classify  had  been  given  to  the 
legislature  it  vould  necesgaxily  follow  that 
the  exetut  of  ita  exercise  would  be  for  that 
o  consider  expediency 


Note, — Aa  to  Interfereace  by  legislature  with  [ 
right  of  city  to  local  self- govern  meat,  aea  Btate  1 1 
<w  I'fl.  Bulkeley  v.  Williams  (Conn.)  4B  L.  B.  A.  1 1 
46S.  and  note;  Newport  v.  Morton   (K.  I.)  B 
I„  R.  A.  330.  and  note;  and  O'Connor  v.  Fond    Pniaskl  (Tenn.l  47  L.  B.  A.  ST8 ;  and  State  ▼ 
d»  I.ac  (WIB.J  ante,  831.  Foatcr  (E.  I.)  SO  I^  B.  A.  8S9. 

53  L.  R.  A. 


Pbhhstltaku  Sufbehk  Ooijbt. 


bod;  ItMtf  to  judge.  In  aucb  c&se  thia 
court  could  not,  aa  in  Ayora't  Appeal,  122 
Pa.  26(S,  2  L.  R.  A.  677,  16  Atl.  366,  have 
struck  down  four  clasaea  at  cities  with  a 
single  stroke  of  the  ^len.  Neither  would 
this  court,  as  it  has  in  almoet  every  in- 
stance, have  Judged  as  to  the  neceseitj'  of 
the  law  in  order  to  juetifjr  ita  eriBtence. 

Kilgore  v.  ilagee,  S5  Pa.  401 ;  Coin,  ea  reJ. 
Fertig  v.  Palloii,  88  Pa.  26S ;  Boouiden'a  Ap- 
peal, BS  Pa.  422;  WlieeUr  y.  PhiiadelplUa, 
77  Pa.  338;  UcCarlhy  v.  Com.  etc  ret.  Qrif- 
fitha,  110  Pa.  246,  2  Atl.  423;  Jfornaon  v. 
Bachert,  112  Pa.  322,  fi  AU.  739  j  Ayara'* 
Appeal,  122  Pa.  266,  2  L.  K.  A.  677,  16  Atl. 
358. 

Clasaification  with  a  view  of  le^alatiug 
for  either  claaa  aeparately  is  eaaentially  un- 
conatitutional,  uulaea  a  neceBsit;  thuefor 
exists, — a  necessity  springing  fr<Hn  manifest 
peculiarities  clearly  diatinguishing  those  of 
one  class  from  each  of  the  other  claasce,  and 
imperatively  demanding  legislation  for  each 
clasa  aeparat«1y,  that  would  i>e  useleaa  and 
detrimental  to  the  othera. 
'  Ayora'a  Appeal,  122  Pa.  281,  2  L.  R.  A. 
977,  16  Atl.  3Se. 

Thia  law  is  special  because  it  operatea 
differently  on  different  incumbents  of  the 
same  office. 

The  act  is  void  because  it  containa  more 
than  one  subject  not  clearly  expressed  in 
the  title. 

The  repealing  of  an  act  or  section  of  an 
act  la  a  separate  subject. 

Com.  V.  Mereer,  »  Pa.  Co.  Ct.  461 ;  Ruth't 
Appeal,  10  W.  N.  C.  408;  Perkins  v.  Phila- 
delpftia,  I5G  Pa.  639,  Z7  Atl.  366;  Ridge 
Ave.  Pass.  K.  Co.  v.  Philadelphia,  124  Pa. 
21B,  10  Atl.  741;  Re  Road  in  PKaniaville, 
109  Pa.  44. 

The  act  is  void  because  It  does  not  apply 
equally  to  all  the  citiea  of  the  aecond  ctsas, 

Meatrt.  Jobs  Or.  Jobnaon,  Knox  A 
Reed,  ClusBoe  Borlelch,  Lyon  A  Ho- 
Kee,  Lewis  MeMnlUn,  Oeorse  M. 
HoBBok,  and  WllUam  W.  Smitb,  for  the 
mayors  of  Httsburgh  and   Allegheny    city: 

The  act  ia  impossible  of  execution,  and 
therefore  ia  void,  inasmuch  as  no  ordinances 
can  be  enacted,  and  no  powers  of  the  cities 
can  be  validly  exercised,  thereunder. 

The  act  U  unconstitutional  because  it  at- 
tempts a  classification  in  the  method  of  fill- 
ing municipal  offices  and  of  exercising  mu- 
nicipal powers,  resting  upon  no  proper  dis- 
crimination or  foundation. 


equally  requisite  in  cities  of  the  second 
class;  and  a  clasaiflcation  which  allows  such 
government  to  some  cities  and  denies  it  to 
others  rests  upon  no  proper  legal  or  consti- 
tutional foundation. 

Com.  V.  OellcTB.  140  Pa.  457,  81  Atl.  1085; 
Allegheny  v.  Alillville,  E.  £  S.  Street  R.  Co. 
159  Pa.  415.  2S  Atl.  202;  Shaub  v.  Lancas- 
ter, 166 -Pa.  365,  21  L.  R.  A.  691,  26  Ati. 
1087;  ITepner  v.  Com.  e*  rel.  Harriaburg, 
40  Pa.  129. 

The  act  is  unconstitutional  because  It  Is 
a  local  act  changing  the  ehartars  of  cities, 
63  L.  E.  A. 


Perkins  v.  PhUodelplUa,  156  Pa.  6M,  ZI 
Atl.  3S6. 

The  act  is  unconstitutional  becanae  it 
vests  in  the  governor  the  discretion  of  de- 
termining when  it  shall  become  operative. 

White  there  ie  a  direction  that  the  ap- 
pointment shall  be  made  "within  thir^ 
days  from  the  approval  of  this  act,"  thia  ia 
directory,  and  not  mandatory. 

19  Am.  A,  Eng.  £nc.  Law,  p.  427 ;  Be 
Centue  Buparintendent,  15  R.  1.  614,  15  AU. 
205;  Dyer  v.  Bagne,  64  Md.  87;  People  v. 
Allen,  6  Wend.  486;  People  ex  rel.  Vam 
-Wyok  V.  Wheeler,  18  Hun,  540;  People  m 
rel.  MeMaokin  v.  Board  of  Poliee,  46  Huh, 
296. 

The  act  is  unconstitutional  because  it  TV- 
moves  from  their  respective  offices,  duril^ 
the  terms  for  which  thqr  were  elected,  tlta 
mayors  of  the  cities  of  the  second  dass,  and 
puts  other  persona  therein. 

The  act  did  not  abolish  the  office,  but  re- 
moved the  incumbent. 

It  was  not  within  the  power  of  the  Ic^fis- 
lature  to  remove  the  maycra,  duly  elected, 
during  their  respective  terms. 

Donohngh  v.  Roberte,  11  W.  N.  C.  186; 
Com.  «i!  rel.  Broughler  t.  Weir,  166  Pa. 
284,  30  Atl.  83G;  Com.  e>  rel.  Holland  v. 
Bchneipp,  166  Pa.  401,  31  Atl.  118;  People 
ex  rel.  Bolton  v.  Altertaon,  65  N.  Y.  60; 
Hoke  V.  Henderson,  15  N.  C.  (4  Dev.  L.)  1, 
25  Am.  Dec  677 ;  State  ex  rel.  Abbott  v. 
BeddingfieH,  125  N.  C.  266,  34  S.  B.  412; 
State  ea  rel.  UoCaU  v.  Webb,  125  N.  C.  243, 
34  S.  £.  430;  jSlate  ev  rel.  WAtle  v.  Hilt, 
125  N.  C.  194,  34  S.  E.  432;  Dalby  v.  State 
ex  rel.  Hancock,  125  N.  C.  325,  34  S.  E.  516; 
State  ea  rel.  Qattia  v.  Oriffin,  125  N.  C.  332, 
34  S.  E.  429;  State  ex  rel.  Walaer  *.  BeU- 
amy,  120  N.  C.  212,  27  S,  E.  113;  Waleer  em 
rel.  Wilson  v.  Jordan,  124  N.  C.  683,  33  S. 
E.  130 ;  SiVoey  v.  Boyle,  20  Utah,  206,  57 
Fac.  880;  Womsley  v.  Jersey  City,  61  N.  J. 
L.  499,  39  AU.  710;  Houseman  v.  Com.  ea 
rel.  Tener,  100  Pa.  231 ;  Stofe  ex  rel.  Holmes 
V.  Wilts,  II  La.  Ann.  439. 

Conceding  that  with  the  abolition  of  the 
office  the  incumbent  fell,  so  long  aa  the  of- 
fice continued  the  incumbent  could  not  be 
removed  by  the  l^islature. 

Com.  V.  Waller,  146  Pa.  Z3S.  23  Atl.  382; 
Lloyd  v.  Smith,  176  Fa.  213,  35  .\tl.  199. 

The  act  is  unconstitutional  bocnuiie  of  the 
lade  of  power  in  the  legislature  to  do  what 
is  therein  attempted,  vtz.,  in  the  aame  act 
to  make  the  office  of  mayor  both  elective 
and  appointive. 

The  act  is  unconBtitutional  because,  after 
making  the  office  of  recorder  an  elective  one, 
it  provides  for  a  continuance  in  the  office  by 
appointment  by  the  governor  for  such  length 
of  term  as  dispenses  with  an  election  at  the 
time  fixed  by  the  Constitution,  vis.,  the  next 
municipal  election  in  February. 

A  vacancy  existed  in  the  office  of  city  re- 
corder if  it  was  a  new  and  validly  created 
one.  Being  elective.  It  was  the  duty  <rf  the 
legislature,  under  the  Constitution,  to  pro- 
vide that  it  should  be  filled  by  an  election  on 
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the  3d  TuewlBj  of  Februar;  following  the 
«iuu;tnieiit,  irix.,  on  the  3d  Tuesdfty  of  ^bru- 
ax7,  1902. 

Peopl«  V.  Ciuivet,  122  Col.  138,  64  Pac. 
SSe;  Re  Electum  DUt.  Judget,  11  Colo.  373, 
IS  Pac.  292;  Com.  ea  rel.  Mage«  v.  Uo- 
Carthj/,  3  W.  N.  C,  477 ;  Brooke  v.  Com.  ea 
rel.  Philadetphia,  5  W.  N.  C.  416. 

Ihe     act     is     UQcouditionsl     becauM     it 
f[i.-M  to  the  governor  a  power  to  re 
elected  officer  without  cause. 

It  is  nnconstitutional  because  it  violates 
those  provisions  of  the  new  Constitution 
which  preserve  to  the  people  local  self-gov- 
emment,  and  eapeciall;  the  right  to  choose 
their  own  local  officers  for  the  administra- 
tion of  local  affairs. 

An  impiied  prohibition  is  just  aa  impera- 
tive as  an  express  one. 

Page  v.  A.Uen,  58  Pa.  338,  98  Am.  Dec. 
272;  Com.  v.  Zephon,  8  WatU  ft  B.  386; 
Sfuwrl-sm  V.  Philadelphia,  SI  Pa.  147,  SO 
Am.  Deo.  769;  CitiserW  8av.  <E  L.  Amo.  v. 
TopelM,  20  Wall,  ess,  22  L.  ed.  455 ;  Coolej, 
Const.  lim.  Sth  ed.  p.  206;  Rathbone  v. 
WiTth,  ISO  N.  Y.  459,  34  L.  R.  A.  406,  46  N. 
E.  16;  State  ea  rel.  Atty.  Oen.  v.  ifoores, 
66  Neb.  480,  41  L.  R.  A.  624,  76  N.  W.  175. 

The  very  purpose  i^  adopting  a  new  Con- 
stitution was  to  change  the  old  order  of 
things,  and  to  secure  to  the  populous  local 
districts  tlij  right  to  govern  themselves  in 
local  affairs. 

Allegheny  v.  MilMUe,  B.  A  8.  Street  B. 
Co.  169  Pa.  411,  28  Atl.  202;  Livingiton  v. 
Wolf,  136  Pa.  S19,  20  Atl.  551;  Peopls  ea 
rel.  Lm  Boy  v.  Hurlbut,  24  Mich.  44,  9  Am. 
Rep.  103;  A.tty.  (Jen.  e»  rel.  Lavjence  v. 
Troitibly,  89  Mich.  60,  GO  N.  W.  744;  Rath' 
bone  V.  Wirth,  150  N.  Y.  469,  34  L.  R.  A. 
408,  46  N.  £.  15;  People  ea  rel.  Bolton  t. 
Alhertton,  66  N.  Y.  60;  People  ea  rel.  Rod- 
ger* V.  Color,  166  N.  Y.  1,  62  L.  R.  A.  814, 
50  M.  £.  716;  State  ea  rel.  Howe  v.  Dea 
Uoinet,  103  lovra,  76,  3B  L.  R.  A.  285,  72  N. 
W.  639;  State  ea  rel.  Holt  v.  Deimy,  113 
Ind.  440,  4  L.  R.  A.  65,  21  N.  E.  274;  State 
«m  rel.  Jameaon  v.  Denny,  118  Ind.  382,  4  L. 
R.  A.  70,  21  N.  E.  252;  Bvantville  v.  State 
ea  ret.  Blend,  118  Ind.  426,  4  L.  R.  A.  03,  21 
N.  S.  2S7 ;  State  ea  reL  Atty.  Qen.  v.  Moores, 
55  Neb.  480,  41  L.  R.  A.  824,  76  N.  W.  175; 
O'Connor  v.  Fond  dw  Lac,  109  Wis.  253,  85 
N.  W.  327;  PeopU  v.  Lynch,  51  Cal.  16,  21 
Am.  Rep.  677 ;  State  ea  rel.  Yancey  v.  Hyde, 
121  Ind.  20,  22  N.  B.  044;  Hanaon  v.  Ver- 
non, 27  Iowa,  23,  1  Am.  Rep.  216;  Atty.  Gen. 
V.  Detroit,  58  Mich.  213,  66  Am.  Rep.  676, 
24  N.  W.  887 ;  liaynard  v.  First  Represento- 
tine  Diet.  Bd.  of  Oanvattert,  84  Mich.  228,  11 
L.  E.A.  332,  47  N.  W.  766;  i*routu  v. 
Stover,  11  Ran.  235;  Re  Flatbuth,  60  N.  Y. 
308. 

The  act  is  unconstitutional  because  It  at- 
tempts to  create  an  additional  justice  of  the 
peace,  permits  the  election  of  such  justice 
of  the  peace  at  an  improper  time,  aod  per- 
mits the  apptrfntmeot  of  such  justice  bj  the 
governor,  altboufh  the  Constitution  re- 
quires the  office  to  t>e  filled  by  election. 

The  recorder  has  not  been  legally  ap- 
pointed, even  though  the  act  b«  constitution- ' 
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al,  because  of  the  failure  to  obtain  tlie  ooa- 
Bent  of  the  senate. 

Houteman  v.  Com.  ea  rel.  Tener,  100  Pa. 
232 ;  Lane  t.  Com.  ea  rel.  itty.  Ben.  103  Pa. 
486. 

UeatTg.  A.  A.  Vosbars,  H.  A.  Knapp, 
J«mei  H.  Tarrej,  and  Rlobard  C  Dftle, 
for  appellee: 

Tie  whole  lawmaking  power  is  committed 
to  the  legielsture,  and  its  command  must 
prevail  unless  it  clearly  transgresses  the 
constitutional  prohibition. 

Lloyd  V.  Smith,  176  Fa.  216,  35  Atl.  190; 
Re  Sugar  tiotch,  192  Pa.  356,  43  Atl.  085; 
Penngytvania  K.  Co.  v.  RibUt,  66  Fa.  169,  S 
Am.  Kep.  300;  Pouell  v.  Com.  114  I'a.  293, 
60  Am.  Rep.  350,  7  Atl.  913;  Com.  ea  rel. 
Wolfe  V.  Butler,  09  Pa.  540;  Philadelphia 
V.  FUld,  68  Fa.  324;  Erie  <£  N.  E.  R.  Co.  v. 
Casey,  20  Pa.  300;  Butler't  Appeal,  73  Pa. 
451. 

A  court  cannot  declare  a  statute  unconsti- 
tutional and  void  solely  on  the  ground  of  un- 
just and  oppressive  provisions,  or  because  it 
IS  supposed  to  violate  the  natural,  social,  or 

Klitical  rights  of  the  citizen,  unless  it  can 
ihown  that  such  injustice  is  prohibited 
or  such  rights  guaranteed  or  protected  by 
the  Constitution. 


760;  Weieter  v.  Bade,  62  Pa.  474;  Com.  ea 
reL  Dyaart  v.  M'Wiltiama,  11  Pa.  81;  Com. 
V.  ifatncell,  27  Pa.  444;  Com.  v.  U'Cloekey, 
2  Rawle,  374;  Com,  ea  rel.  McGormiele  v. 
Reeder,  171  Pa.  605,  33  L.  R.  A.  141,  33  AtL 
67. 

A  municipal  corporation  is  a  creature  of 
the  state;  it  derives  its  powers  from  the 
state ;  the  power  that  malces  can  unmake, 
change,  or  modify.  Ha  municipal  officer 
has  any  property  right  In  his  office,  but  the 
office  may  be  airaliBhod  or  changed  by  the 
legislature,  or  new  offices  may  be  created. 

Cnifed  States  v.  Baltimore  A  O.  R.  Co. 
IT  Wall.  322,  21  L.  ed.  607;  Erie  v.  Eri4 
Canal  Co.  60  Pa.  177;  Buma  v.  Ciarion 
County,  62  Pa.  425;  Donohugh  v.  Aoberli^ 
11  W.  N.  C.  186;  Oae  A  Water  Co.  v.  Dovm- 
ington,  176  Pa.  344,  34  Atl.  709;  Philadel- 
phia V.  Foa,  64  Pa.  130;  Ruder  v.  Pennayl- 
cania,  10  How.  416,  13  L.  ed.  473;  Orenahato 
T.  United  Blatea,  134  U.  B.  104,  33  L.  ed. 
827,  10  Sup.  Ct.  Rep.  431 ;  Thompson  v.  Con*. 
ea  rel.  Althouse,  81  Pa.  314;  Mechem,  Pub. 
Off.  a  463-465;  Conner  v.  Sew  York,  6  N, 
Y.  286;  Com.  v.  Plaiated.  148  Mass.  376,  S 
L.  R.  A.  142,  19  N.  £.  224;  Meriwether  v. 
Oarrett,  102  U.  S.  472,  26  L.  ed.  107 ;  1 
Hare,  Am.  Const.  L.  p.  630;  Baird  v.  Bioe, 
63  Pa.  4S9;  Per^tin*  v.  Slack,  80  Pa.  283; 
Philadelphia  V.  Field,  68  Pa.  320. 

lere  is  no  provision  In  the  Constitution 
rin^  to  cities  the  right  to  elect  their 
chief  executives,  however  they  may  ba 

Even  supposing  that  our  Constitution,  1^ 
implication,  secures  to  citiea  the  right  to 
select  their  own  chief  executives,  yet  the 
legislature  tn  passing  the  act  in  question 
'  >re  has  not  Infringed  such  principle. 

Whether  or  not  the  legislature  could  par- 


uo 
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maoently  deprive  a  citjr  of  its  Huppoeed 
right  to  elect  ite  chief  executive  officer  as 
AD  incideat  of  its  right  to  confer  and  recall 
corporate  power,  the  legislature  may  cer- 
tainly make  provisional  or  initiatory  ap- 
pointmente  to  effect  a  change,  and  put  a 
new  eyBtem  of  local  government  into  <^)era- 

People  ea  rel.  £e  Bog  v.  EurOmt,  24  Uich. 
44,  g  Am.  Rep.  403. 

It  is  not  unconstitutional  for  the  legisla- 
ture to  authorize  the  appointment  of  the 
ehj^  exeeulive  officer  of  a  dty  beyond  a 
general  or  special  election. 

Com.  ttt  reL  Atty.  Qen.  t.  CoUen,  101  Pa. 
376;  People  e«  rel,  Oaiome  t,  Othome,  7 
Colo.  606,  4  Pac  1074;  Com.  v.  Clark,  7 
WatU  &  8.  127;  Baltimort  t.  State  ea  rel. 
Baltimore  Bd.  of  Police,  15  Md.  377,  74  Am. 
Dec  S72;  People  em  reU  DuiAam  y.  Morgan, 
BO  ni  668. 

So  far  from  bedag  exceptituial.  It  ia  the 
rule,  in  putting  in  operation  new  ^sterna  of 
municipal  government,  to  legislate  out  of 
ofSce  a  greats-  or  leas  number  t>t  the  old  ^- 

Th^  act  of  March  7,  1901,  is  not  within  the 
eonstitntional  prohibition  against  local  and 
■pedal  legislation. 

For  some  years  after  the  decision  in 
Wheeler  v.  PhOadelpkia,  77  Pa.  338,  this 
court  showed  a  marked  dispoaition  to  re- 
strain the  doctrine  of  clasBifieatioa  to  the 
narrowest  practicable  limits. 

Reading  t.  Savage,  120  Pa.  198,  13  Atl. 
019;  Re  Ruan  Street,  132  Pa.  2S7,  7  L.  H,  A. 
103,  19  Atl.  219. 

E^om  Be  BwMt  Street  on,  the  tendency  of 
the  court  has  been  more  ajid  more  toward 
such  liberal  construction  of  the  power  of  the 
l^slature  to  classi^  for  purposes  of  legis- 
lation as  would  enable  it  in  some  measure 
to  perfoTTQ  "the  task  of  steering  through 
coastitutional  restrictions,  well  meant,  but 
destructive  of  necessary  governmental  pow- 
ers," and  to  meet  the  difficulty  of  "construct- 
ing statutes  conferring  forms  and  modes  of 
procedure  suitable  io  all  the  diverse  needs, 
situations,  and  wishes  of  the  multitude  of 
municipal   organizations  in  the  state." 

Satiofer't  Appeal,  160  Pa.  204,  24  Atl. 
669;  Lloyd  v.  Smitft,  176  Pa,  213,  35  Atl. 
199;  Re  Sugar  Tfotoh,  192  Pa.  349,  43  Atl. 
98S:  Com.  v.  Gilligan,  195  Pa.  604,  46  Atl. 
124. 

The  transition  from  the  one  class  to  the 
other  works  no  change  in  its  government  ex- 
cept such  as  the  law  makes  necessary  to  ad- 
just it  to  the  class  into  which  it  goes.  It 
repeals  no  ordinances;  it  vacates  no  offices 
except  those  which  it  abolishes,  and  makes 
no  vacancies  to  be  filled  except  by  the  crea- 
tion of  new  offices. 

Com.  V.  Wyman,  137  Pa.  508,  21  Atl.  389; 
Com.  ea  rel.  McEirdy  t,  Uaeferron,  152  Fa. 
244,  10  L.  R.  A.  SeS,  25  Atl.  66S. 

Mltekell,  J,,  delivered  the  opiniira  of  the 

Municipal  corporations  are  agents  of  the 
■tate,  invested  with  certain  Hulrardinate 
governmental  functions  t<x  reasons  of  con- 
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venience  and  public  policy.  They  are  cre- 
ated, governed,  and  the  extent  of  their  power* 
determined,  by  the  l^slature,  and  subject 
to  change,  repeal,  or  total  abolition  at  its 
will.  They  have  no  vested  rights  in  tbeir 
ofKces,  their  charters,  their  corporate  pow- 
ers, or  even  their  corporate  existence,  ^lie 
is  the  universal  rule  of  constitutional  Iaw, 
and  in  no  state  has  it  been  more  clearly  err 
pressed  and  more  tmiformly  applied  than  in 
Pennsylvania.  In  Philadelphia  t.  Foa,  64 
Pa.  109,  180,  181,  this  court,  speaking 
through  Sharswood,  J.,  said:  "The  city  of 
Philadelphia  is  bqiond  all  question  a  muni- 
cipal corporation,  that  is,  a  public  corpora- 
tion cre^ed  by  the  govemment  for  political 
purpoeee,  and  having  subordinate  and  local 

[lowers  of  legislation.  .  .  ,  It  is  mere- 
y  an  agency  instituted  by  the  eovertign  for 
the  purpose  of  carrying  out  in  detail  the  <^ 
JBCts  of  government^— eeseaitialty  a  revo- 
cable agency,  having  no  vested  right  to  any 
of  Its  powers  or  franchises ;  the  diarter  or 
act  of  erection  [creationT]  bmng  in  no  nrnae 
a  contract  with  the  state, — and  therefortt  fol- 
ly subject  to  the  control  <A  the  legislature, 
who  may  enlarge  or  diminish  its  territorial 
extent  or  its  functions,  may  change  or  modi- 
fy its  intamal  arrangements,  at  destroy  ita 
very  existence,  with  the  mere  breatli  of  ar- 
bitrary discretion.  .  .  .  He  aovereign 
may  continue  its  corporate  existence,  and 
yet  aeeume  or  resume  the  appointments  of 
all  its  officers  and  agents  into  its  own 
hands ;  for  the  power  which  can  create  and 
destroy  can  modify  and  change."  The  faet 
that  the  action  of  the  state  towards  its  mu- 
nicipal agents  may  be  unwise,  unjust,  i^ 
pressive,  or  violative  of  the  natural  or  polit- 
ical rights  of  their  citizens  is  not  one  which 
can  be  made  the  basis  of  action  by  the  judi- 
ciary. "The  nile  of  law  upon  this  subject 
appears  to  be  that,  except  where  the  Consti- 
tution has  imposed  limits  upon  the  legisla- 
tive power,  it  must  be  considered  as  praiC- 
ticaDy  absolute,  whether  it  operate  accord- 
ing to  natural  justice  or  not  in  any  particu- 
lar case.  The  courts  are  not  the  guardians 
of  the  rights  of  the  people  of  the  state,  ex- 
cept as  Uiose  rights  are  secured  by  some 
constitutional  provision  which  comes  vrithin 
the  judicial  cognizance.  The  protection 
against  unwise  or  oppressive  l^islation, 
within  constitutional  bounds.  Is  by  an  ap- 
peal to  the  justice  and  patriotism  of  the  rep- 
resentatives of  the  people.  If  this  fail,  the 
people  in  their  sovereign  capacity  can  cor- 
rect the  evil ;  but  courts  cannot  assume  their 
rights.  The  judiciary  can  only  arrest  the 
execution  of  a  statute  when  it  conflicts  with 
the  Constitution.  It  cannot  run  a  race  of 
opinions  upon  points  of  right,  reason,  and 
~  .pediency  with  the  lawmaking  power. 
.  .  If  the  courts  are  not  at  liberty  to 
declare  statutes  void  because  of  their  appar- 
""  injustice  or  impolicy,  neither  can  they 
0  Because  they  appear  to  the  minds  of 
the  judges  to  violate  fundamental  principles 
of  republican  government,  unless  it  shall  be 
found  that  those  principles  are  placed  be- 
yond legislative  encroachment  by  the  Con- 
stitution."   Cooley,  Const.  Lim.  chap.  7,  | 
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4,  6th  ed.  1800,  p.  201.  "If  tbe  l(«iHlature 
should  pass  a  Iftw  in  plain,  unequivocal,  and 
explicit  terms  within  the  general  scope  of 
their  confltitutional  powers,  I  know  of  no 
authority  in  this  government  to  pronounce 
Buch  an  act  voidi  merely  because,  in  the  opin- 
ion of  the  judicial  tribunals,  it  was  contrary 
to  prindplee  of  natural  justice;  for  this 
would  be  resting  in  the  court  a  latitudina- 
rian  authority,  which  might  be  ahuaed,  and 
would  necessarily  lead  to  collisions  twtween 
tbe  legislative  and  judicial  dejiartmenta, 
dangerous  to  the  well  being  of  society,  or,  at 
least,  not  in  harmonv  with  the  structure  of 
our  ideas  of  natural  goremment."  Rogers, 
Jn  Com.  T.  M'Cloikey,  8  Rawle,  374.  "It  is 
no  part  of  our  buaineu  to  discuss  tbe  wis- 
dom ni  this  legislation.  However  vicious  in 
Crinciple  we  might  regard  it,  our  plain  duty 
I  to  miforce  it,  provided  it  is  not  in  conflict 
with  the  fuikdameiital  law."  Seowden'a 
Appeal,  eo  Pa.  422.  This  subject  will  be 
fwther  discussed,  with  reference  to  our  own 
easas,  in  considering  the  argumait  that  tbe 
itatnta  violate*  the  apirit  of  the  Conatitu- 

Nor  are  the  motives  of  the  legislator*,  real 


lature  is  tbe  lawmaking  department  of  tbe 
government,  and  ita  adis  in  that  capacity 
are  entitled  to  respect  and  obedience,  until 
clearly  shown  to  be  in  violation  of  the  only 
superior  power,  Uke  Constitution.  "It  is 
urged  that  the  act  before  us  was  not  passed 
for  this  purpose  [as  a,  police  reflation], 
but,  as  ita  title  expresses,  'to  provide  for 
cases  where  fanners  may  be  harmed  by 
such  railroad  ctHnpaniesi'  and  It  fs  con- 
toided  that  tbls  shows  conclusively  that  it 
was  the  design  of  the  legislature  to  impoi 
this  new  burden  upon  the  railroad  company 
for  the  beneflt  of  the  landholders,  and  not 
for  the  security  of  the  traveling  public. 
.  .  .  We  cannot  try  the  eoastitutionality 
of  a  leffislative  act  by  the  motives  and  ' 
signs  of  the  lawmakers,  however  plainly 
pressed.  If  the  act  itself  is  within  the  scope 
4rf  their  authority,  it  must  stand,  'and 
are  bound  to  make  it  stand  if  it  will  upon 
any  intendment.  It  is  its  effect,  not  its 
purpose,  vrhich  must  determine  its  validity. 
Notning  but  a  clear  violation  of  the  Consti- 
tution— a  clear  usurpation  of  power  pro- 
hitited — will  justify  the  judicial  depart- 
ment In  pronouncing  an  act  of  the  legisla- 
tive department  unconstitutJonaJ  and  void. 
Sharswood,  J.,  in  Penniylvanxa  R.  Co.  v. 
RibUt,  66  Pa.  164,  G  Am.  Rep.  360,  cited 
with  approval  by  tbe  present  chief  justice 
in  Com.  V.  Keary,  1B8  Pa.  600,  4S  Atl.  472. 
"The  merits  of  the  act  of  1877,  March  22,  in, 
relation  to  cities  of  the  second  class,  .  .  . 
are  not  a  subject  for  our  opinion.  The  only 
question  before  us  In  these  eases  is  upon  the 
power  of  the  l^slature  to  pass  this  law." 
Per  Curiam,  KHgore  v.  liaget,  86  Pa.  401. 
It  ought  not  to  be  necessary  to  restate 
principles  so  fundamental,  nor  to  cite  au- 
thorities so  familiar  and  so  long  established. 
But  the  range  of  the  argument,  and  tbe  en- 
ergy with  which  It  was  pressed,  have  seemed 
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to  make  It  proper  to  set  forth  clearly  the 
only  question  before  the  court,  the  eraastitu- 
tionality  of  tbe  statute  in  question.  Much 
of  tbe  argument  and  nearly  all  of  the  spe- 
cific objections  advanced  are  to  tbe  vrisdom 
and  propriety  and  the  Justice  of  the  act,  and 
the  motives  supposed  to  have  inspired  its 
passage.  With  tnese  we  have  nothing  to  do. 
They  are  beyond  lur  province,  and  are  con- 
siderations to  be  addressed  solely  to  the  1^ 
islature.  This  court  is  not  authoriied  to  alt 
council  of  revision  to  set  aside  or  refuse 
assent  to  ill-considered,  unwise,  or  danger- 
l^slaiion.  Our  only  duty  and  our  only 
power  is  to  scrutiniie  the  act  with  reference 
to  its  constitutionality,  to  discover  what,  if 
any,  provision  of  tbe  Constitution  it  vio- 
lates. We  proceed,  therefore,  to  the  consid- 
ation  of  uie  specific  objections  made. 
First,  it  i*  said  that  the  act  is  void  be- 
use  it  is  impossible  of  execution,  and  soma 
very  serious  difflculties  are  pointed  out  in 
regard  to  the  passage  of  ordinances,  etc.,  by 
the  lack  of  a  complete  system  in  tbe  act  it- 
self, the  failure  to  repuil  the  requirements 
in  that  respect  of  the  general  act  of  May  29, 
1874,  and  yet  tbe  inconsistmoy  of  those  re- 
quirements with  such  partial  action  as  can 
be  regularly  taken  under  the  provimona  of 
this  act.  The  imperfection  of  tbe  act  in 
this  respect  is  manifest,  but  that  does  not 
make  it  unconstitntional.  The  effect  may 
be  to  leave  the  affairs  of  tbe  citiea  in  a 
state  of  very  regrettable  confusion,  but  it 
has  not  been  shown  that  the  munidpal  ^- 
ernment  cannot  be  administared  notwith- 
standing. Every  dtf,  in  passing  from  one 
class  to  another,  and  a  fortiori  in  passing 
from  one  charter  to  another  in  the  same 
class,  retains  and  carries  with  it  all  its  or- 
dinances, and  makes  no  change  in  its  govern- 
ment, except  such  as  tiie  law  renders  necee- 
sai;  to  adjust  it  to  tbe  class  into  whidi  it 
goes.  Com.  v.  Wyman,  137  Pa.  508,  21  Atl. 
389.  Itmay  require  consideration  by  the  courts 
to  determine  bow  much  of  the  general  sys- 
tem of  municipal  government  under  tbe  act 
of  1874  is  compatible  with  the  provisions  of 
the  present  act,  and  how  far  the  new  ^- 
tem  is  self-sustaining,  and  not  improbably 
legislative  assistance  will  be  required  for 
a  smooth  and  harmonious  working  under  on« 
or  both.  But'these  matters  must  be  deter- 
mined as  they  arise.  For  the  present,  noth- 
ing has  been  shown  against  the  practical 
operation  of  the  act  beyond  great  inconven- 

Secondly,  It  is  objected  that  the  act  at- 
tempts a  classification  in  the  method  of  fill- 
ing municipal  offices  and  of  exercising  mu- 
nicipal powers  resting  on  no  proper  discrim- 
ination or  foundation,  in  that  it  provide* 
for  methods  of  government  and  administra- 
tion of  cities  of  the  second  class  different 
from  those  required  in  cities  of  the  first  and 
third  class  in  particulars  where  there  is  no 
real  difference.  It  is  Bu£Bcient  to  say  of 
this  that  it  is  a  l^stative,  not  a  judicial, 
question.  The  vei;  object  of  classification 
is  to  provide  different  systems  of  govern- 
m^t  for  cities  differently  situatod  in  r^ard 
to  tiidr    mnnicipal    needs.     It    was    reco^ 
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oiied  that  cities  va^ng  gretitlj  in  popula- 
tion will  probably  vary  so  greatly  in  the 
amount,  importance,  and  complexity  ol 
their  municipal  buaineas  as  to  require  dif- 
ferent officers  and  different  systems  of  ad- 
miniatration.  Classification,  therefore,  is 
based  on  difference  of  municipal  affairs, 
and,  Eo  long  as  it  rdatea  to  and  deals  with 
such  affairs,  the  question  of  where  the  linae 
shall  be  drawn,  and  what  differences  of  sys- 
tem Bball  be  prescribed  for  differences  of 
situation,  are  wholly  leeislative.  What  i« 
a  distinction  without  a.  difference  is  largely 
matter  of  opinion.  No  argument,  for  ex- 
ample, could  be  more  plausible  than  that 
there  is  no  real  difference,  in  municipal 
needs,  between  a  city  of  Q9,000  and  one  of 
100,000  population.  But  it  is  a  sufficient 
answer  Uiat  the  line  must  be  drawn  some- 
where, and  the  legislature  must  determine 
where.  So  long  m  it  is  drawn  with  refer- 
ence to  municipal,  and  not  to  irrelevant  or 
wholly  local,  matters,  the  courts  have  oo  au- 
thority to  interfere. 

Stress  was  laid,  in  the  argument  of  this 
objection,  on  the  provision  making  the  chief 
executive  in  cities  of  the  second  class,  called 
a  "recorder,"  appointive,  while  in  cities  of 


laanent  provisions  of  the  act; 
not  called  upon  to  consider  that  question 
DOW,  for  the  appointment  directed  is  only 
part  of  the  temporary  adjustments  provid^ 
in  the  schedule  for  the  change. 

Xhe  substitution  of  «  new  system  for  one 
under  which  government  has  been  previous- 
ly carried  on  is  always  accompanied  with 
some  shifting  of  offices  and  duties,  and  ainne 
inconvenience.  To  reduce  tiiis  to  a  mini- 
mum by  temporary  adjustment  of  the  changes 
is  the  province  of  a  schedule.  In  well- 
considered  legislation,  which  involves  such 
changes,  a  schedule  of  temporary  expedients 
is  usually  and  properly  added,  and  the  ex- 
pedients provided  would  need  to  be  very 
elcsrly  unconstitutional  to  justify  a  court 
in  overturning  them.  In  Lloyd  v.  Smttft, 
170  Fa.  213,  35  Atl.  190,  it  is  said:  "In  an 
exchange  of  offices  there  may  naturally  be 
some  overlapping  of  terms  and  duties,  and 
if, in  the  legislative  view, the  need  for  a  comp- 
troller was  immediate,  but  the  existing 
terms  of  the  auditors  prevented  his  present 
assumption  of  all  the  duties  that  would 
finally  pertain  to  his  office,  it  would  have 
been  not  unwise,  certainly  not  unconstitu- 
tional, to  meet  the  case  by  a  temporary  ex- 
pedient." The  provision  in  the  schedule  of 
the  present  act,  that  the  governor  shall  with- 
in thirty  days  t^point  a  recorder  in  each  of 
the  existing  citiee  of  the  second  class,  is  u 
temporary  expedient,  to  put  the  machinery 
of  the  new  system  of  government  in  immedi- 
ate operation.  We  could  not  say  that  it  is 
an  unreasonabte  expedient  for  that  purpose, 
even  if  the  question  of  its  reasonableness 
was  not  one  for  the  l^slature  alone. 

In  this  connection,  two  other  objections, 
based  on  the  same  provision,  may  be  con- 
S3  L.  R.  A. 


veniently  considered—First,  that  Uie  aet  U 
local  because  the  power  of  appixntinent  of 
a  recorder  is  confined  to  existing  aties;  and, 
secondly,  that  the  recorder  appoiated  ia  to 
hold  i^ce  until  1EK13,  thus  passing  over  an 
election,  and  depriviiiK  the  Citizens  of  an  op- 
portunity to  elect  their  executive.  These 
provisions  are  not  part  ot  the  substantial 
and  permanent  features  of  the  act,  but  of 
the  temporary  adjustment  of  the  cban^ 
The  reference  to  "existing"  cities  was  in 
view  of  the  existing,  but  temporay,  situa- 
tion. There  are  no  other  cities  about  to  en- 
ter tbe  second  class,  and  if,  by  any  unfore- 
seen possibility,  there  should  be  another  be- 
fore 1b03,  it  is  by  no  means  clear  that  the 
proper  construction  of  tbe  word  "existing" 
should  not  refer  to  that  date.  However 
that  may  be,  a  temporary  and  transitory 
provision  that  applies  to  all  the  present 
members  of  the  cla«s,  meets  all  tbe  require- 
ments of  the  temporary  situation,  and  ends 
with  the  end  of  that  situation,  does  not  make 
the  whole  act  local  or  special.  In  this  con- 
nection, the  language  of  this  court  in 
Pitttbtirgh'a  Petition,  138  Pa.  401,  427,  81 
AU.  757,  760,  701,  is  very  pertineat.  It  was 
urged  that  certain  sections  of  the  act  then 
in  question  made  tbe  act  local  "by  fixing 
dates  at  which  acts  necessary  to  put  the  gov- 
ernment in  operation  are  to  bo  done,  which 
were  possible  only  to  rme  dty,  the  city  of 
Pittsburgh,  and  which  are  impossible  to  the 
city  of  Allegheny,  which  has  come  into  Uie 
class  since  the  act  was  passed.  The  rnilj 
to  this  objection  is  that  at  the  date  when 
the  act  became  a  lab  there  was  but  one  city 
in  the  second  claas.  The  provisions  ot  the 
act  were  general  in  their  character.  They 
related  to  all  cities  of  the  second  class.  If 
there  had  been  several  such  cities,  the  terma 
employed  would  have  ^plied  to  all  alike.  It 
was  necessary,  in  order  to  give  ^ect  to  tbe 
change  in  the  system  of  municipal  govern- 
ment, that  a  definite  time  should  be  fixed 
upon  at  which  the  change  should  take  place 
and  the  new  system  be  put  in  operation. 
The  trouble  with  the  act  is  not  that  it  mad« 
such  a  provision  for  cities  then  entitled  to 
a  place  in  tbe  second  class,  but  that  it  did 
not  also  make  similar  provisions  for  cities 
that  should  thereafter  be  entitled  to  come 
into  the  class.  We  cannot  hold,  however, 
that  the  failure  to  provide  a  date  for  the 
organization  of  cities  afterwards  to  coma 
into  the  class  deprives  such  citiee  of  the 
benefit  of  the  law,  or  renders  it  local,  and 
inoperative,  in  the  cities  to  which  it 
would   otherwise  be  applicable." 

Of  the  objectjon  that  the  citizens  are  de- 
prived of  an  opportunity  of  electing  tb« 
chief  executive,  it  is  sufficient  to  say  that 
there  is  no  constitutional  right  of  election 
reference  to  that  office.  The  l«^Elatur« 
might  make  it  permanently  sppointive,  and 
what  they  could  do  permanently  they  may 
do  temporarily.  Philadelphia  v.  Foa,  B4 
Pa.  169.  It  is  conceded  that,  if  the  act  bora 
date  of  approval  so  near  the  day  ot  election 
that  the  electors  would  have  no  premier  op- 
portuni^  to  prepare  for  the  election,  ths 
postponement  would  be  free  irom  objaetiOB. 
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But  nbat  U  ft  reasonable  or  proper  oppor- 
tunity is  a  question  for  tbe  legislature. 
That  tlie  prolongation  of  a  temporal;  ap- 
pointment to  B  vacancy  beyond  an  election, 
not  unduly  cloM  at  buid,  is  unuaual  and 
contrary  to  wbat  citizens  are  aecustiHned  to 
regard  as  their  moral  and  p<^itical  rights, 
may  be  conceded,  but  that  does  not  make  it 
unconstitutional.  Being  an  Bxercise  of  a 
legal  and  constitution^  rigbt  by  tbe  le(^a- 
lature,  they  are  answerable  for  their  action 
onhr  to  their  constituents. 

The  objectionstwe  bava  berai  considering, 
and  in  fact  nearly  all  Uiat  have  been  raised 
in  the  esse,  are  Daaed  on  the  prorisioni  of 
the  schedule,  rather  than  on  the  permanent 
provisions  of  tbe  act.  Much  legislative  lati- 
tude must  be  allowed  to  tanporary  meas- 
urcB  incident  to  tlie  adjnatment  of  ehan^ 
of  municipal  ^stem,  and  this  emiaideration 
deprives  the  objectims  of  some  of  the  weight 
they  might  otherwise  have. 

It  is  further  said  that  the  act  is  unconati- 
tutional  becaose  it  vests  in  tbe  governor  tbe 
disoreticn  ot  determining  wben  it  shall  be- 
come operative  by  the  ^pointment  of  re- 
corders. This,  again,  is  an  objection  founded 
on  the  temporaiy  expedients  of  the  sched- 
ule, and  would  be  sufficiently  answered  by 
the  considerations  already  discossed  under 
that  head.  That  statutM  making  important 
changes  in  the  law  should  provide  definitely 
when  th<y  shall  go  into  afeot  is  desirable, 
but  not  essential.  Tbe  l^slature  may  make 
them  operative  from  a  future  dat«,  or  with- 
in certain  limitations  make  them  retroac- 
tive. The  present  act,  in  its  first  sectiim, 
abolishes  the  office  of  mayor,  and  substitutes 
that  of  recorder.  This,  without  more,  would 
operate,  mm  the  rest  ot  the  act  does,  from  tbe 
data  ot  its  approval.  But  to  prevent  a  gap 
In  the  government,  and  the  resulting  con- 
fusion of  the  city  business,  the  schedule  in 
t  2  continues  the  office  of  mayor  temporarily 
until  the  new  office  of  recorder  is  fltled  by 
the  governor's  appointment,  nnder  S  1, 
There  Is  nothing  in  this  thst  is  not  entirely 
within  tbe  reasonable  province  of  a  schedule 
for  the  initial  operation  of  necessary 
changes. 

A  further  objection  made  is  that  the  act 
removes  an  elected  ofBcer,  the  mayor,  from 
office  during  the  term  for  which  he  was 
elected,  by  a  mere  change  in  the  name  of  the 
office.  The  right  to  grant  a  new  cbarter  to 
the  city,  imposing  a  new  form  of  govern- 
ment, is  conceded,  even  though  the  effect  is 
to  abolish  the  ofBce,  and  to  deprive  the  oIB- 
oer  of  his  place.  But  it  is  argued  that  the 
merely  nominal  abolishing  of  the  office  by 
the  substitution  of  one  with  the  same  pow- 
ers and  duties,  only  under  a  different  name, 
is  beyond  the  lef^slative  power.  It  does  not 
appear  how  this  conclusion  follows.  Xhere 
is  no  right  to  a  public  office,  unless  it  is 
nnder  tbe  express  protection  of  the  Consti- 
tution {Lloyd  V.  Smith,  17S  Pa.  213,  3G  Atl. 
lOS),  and  such  protection  is  nowhere  given 
to  municipal  officers.  On  the  contrary,  the 
unlveTsal  rule  is  that,  unless  otherwise  di- 
rected by  the  new  act,  the  officers  go  out 
with  the  charter  under  which  thi^  held,  and 
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the  officers  under  the  new  charter  take  thdr 
places,  whether  under  the  same  or  a  differ- 
ant  name.  Merely  offldal  positions,  unpro- 
tected by  any  special  constitutional  pro- 
vision*, are  subject  to  the  exercise  of  the 
power  of  revision  and  repeal  by  the  legisla- 
ture. Eilgore  v.  Uagee,  86  Fa.  401.  "'The 
argument  of  the  appellant  ia  that  the  act 
is  unconstitutional  liecause  it  transfers  the 
duties  and  emoluments  of  the  office  of  dis- 
trict attorney  bi  another.  .  .  .  Hie  of- 
fice cd  district  attomev  is  not  Mie  of  those 
oOlees  which  are  usually  dMiominated  ccm- 
stitutional.  .  .  .  Not  having  been  msm- 
tioned  by  the  Constitution,  the  legislature 
was  left  with  unrestricted  power  to  pre- 
scribe wbat  the  duties  of  the  office  should 
be,  what  the  loigth  of  its  tenure  wliat  it* 
emoluments,  and  how  it  should  be  filled. 
Having  tbe  power  to  create,  they  have  also 
the  power  to  r^ulata,  and  even  destroy. 
Undoubtedly  the  legislature  may  at  ai» 
moment  repeal  the  M!t  of  1860,  and  aboliui 
the  office.  They  may  provide  a  substitute 
for  it."  Strong,  J.,  Com.  v.  MoCombt,  M 
Pa.  43e.  "As  this  decision  will  deprive  tbe 
respondent  of  a  portion  of  tbe  term  of  his 
c^ce,  some  qu^tion  arises  as  to  t^e  power 
of  the  legislature  to  enact  a  law  having  such 
an  effect.  But  this  is  fuly  met  by  the  de- 
cision of  this  court  in  the  case  of  Com.  v. 
MoComba,  68  Pa.  436.  We  there  held  as  to 
irfGces  which  are  l^slative  only,  and  not 
constitutional,  the  power  which  created 
tliem  may  abolish  or  change  them  at  pleaa- 
ure,  without  impinging  upon  any  constitn- 
tional  right  of  the  possessor  of  the  office 
and  without  violating  any  duty  of  the  leg- 
islative body."  Com.  ea  rel.  Braughler  v. 
Weir,  166  Pa.  8B4,  30  Atl.  836. 

It  being  conceded  that  the  legislature 
may  abolish  municipal  office*  by  a  change 
of  the  charter,  the  questjon  how  great  or  how 
small  the  changes  by  the  new  cnarter  ^haJI 
be,  and  to  wbat  particulars  they  shall  apply, 
ia  one  wholly  for  legislative  consideration. 
In  tbe  act  nnder  discussiMi  the  changes  in 
the  general  scheme  of  government  are  many 
and  Important.  With  respect  to  the  oiGcee 
of  mayor  and  recorder,  each  being  the  chi^ 
executive  of  a  city,  a  similarity  in  their 
powers  and  duties  is  natural,  if  not  essen- 
tial, but  the  offices  are  not  identical  either 
in  substance  or  in  name.  The  recorder  hat 
far  greater  executive  powers  than  his  prede- 
cessor, the  mayor,  and  yet  lades  swne  of  the 
other  powers  that  the  latter  had.  'lie  very 
argument  of  the  appetlants  first  noticed,  on 
the  impossibility  of  execution  of  the  art, 
was  based  on  the  recorder's  want  of  tbe  au- 
thori^  in  tbe  passage  of  ordinances  which 
the  mayor  had,  and  which  it  was  contended 
was  essential  to  the  operation  of  the  new 

A  closely  analogous  objection  is  that  the 
act  gives  the  governor  the  power  to  remova 
an  elected  officer  without  cause.  But  this 
is  not  a  correct  reading  of  the  act.  Section 
1  of  the  act  Itself  removes  the  mayor  by 
abolishing  the  office,  but  1  2  of  the  schedule 
continues  the  mayor  in  office  pro  f empors, 
until  his  successor  has  been  duly  «ppoint«d 
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nndar  |  1.  Thia  ia  not  a.  remoral  by  the 
gOT^nor,  whether  thftt  would  be  valid  or 
not,  but  &  legialative  adjuatment  of  the  con- 
ditions o[  the  change  made  neeeaearf  by  the 
new  charter.  This  has  already  b^  auffl- 
dently  diecuesed  in  conaidering  the  neces- 
■i^  and  province  ol  the  schedule. 

lie  objection  that  the  act  attempts  to 
oreate  an  additional  justice  of  the  peace, 
permits  his  election  at  an  improper  times 
and  allowa  the  governor  to  appoint  to  an 
ofBce  made  elective  by  the  Constitution,  need 
not  be  diieuseed  at  any  length  at  this  time. 
Clothing  the  chief  executive  ot  a  city, 
firtufe  offloii,  with  the  powers  and  author- 
ity of  a  police  magistrate,  or  even  of  a  "jna- 
Um  of  Uie  peaoe,"  technically  ao  called,  la 
not  necessarily  void,  as  providing  for  an  ad- 
ditional juatice  of  the  pMce,  and,  if  it 
should  be  so  held  on  direct  preaentation  of 
the  question,  it  would  not  invalidate  the 
present  act,  at  which  it  ia  a  aubordinate  and 
aeverable  feature.  The  provision  for  ap- 
pointment by  the  governor  ia  part  of  the 
schedule,  wblob  has  already  been  auffidently 
discussed. 

The  objection  that,  oven  if  the  appoint- 
ment of  a  recorder  were  valid  at  all,  the  ap- 
pointment of  the  reepondent  ia  void  far 
want  of  confirmation  bf  the  senate,  is  based 
Ml  {  8  of  article  4  of  the  Constitution,  and 
it  is  BuHlcient  to  say  that  that  section  has  no 
application  to  municipal  officera.  Com.  ta 
ret  Atty.  Qm.  v.  OaOen,  101  Fa.  37S. 

It  ia  furtiier  said  that  the  act  baa  more 
than  one  subject,  and  <me  not  expressed  in 
the  title.  This  is  based  on  the  last  aection 
of  the  schedule,  which  is  a  repealing  clauae. 
It  ia  enough  to  say  at  present  that  the  re- 
peal of  previous  acts  on  the  sune  general 
subject  is  alwaya  germane  to  the  title. 
Usually  the  repealing  clause  is  only  declara^ 
tory  of  what  would  be  the  legal  effect  with- 
out It,  but  it  is  useful  as  preventing  doubt 
upon  the  legislative  intent;  and  a  clause 
saving  from  repeal  an  act  that  ia  not  within 
the  intent,  but  might  have  appeared  to  come 
within  the  language,  of  the  repealing  clause, 
merely  operatea  aa  a  proviso,  and  is  in  no 
aenae  a  re-enactment  or  extension  of  the  act 
so  executed.  It  makes  no  new  law.  If  the 
section  in  question  repeala  expresaly  any 
act  not  germane  to  the  general  subject  in 
the  title,  which  has  not  yet  been  shown,  the 
repeal  might  be  ineffective,  but  would  not 
vitiate  the  whole  act. 

Again,  it  ia  said  that  the  act  is  unconsti- 
tutional because  it  provides,  by  article  2Q, 
different  laws  for  cities  of  the  same  clans. 
The  article  reads:  "FrMn  and  after  the 
passage  of  this  act,  alt  laws  relating  to  cities 
of  the  third  class  shall  continue  to  apply  to 
cities  of  that  class  which  have  passed  or  may 
pass  into  a  city  of  the  second  class  by  rea- 
son of  increase  in  population,  except  ao  far 
aa  such  laws  are  supplied  by,  or  in  conflict 
with,  laws  relating  to  cities  of  the  second 
class."  It  would  be  sufficient  to  say  that, 
even  if  this  article  cannot  stand,  it  will  not 
affect  the  reat  of  the  act.  It  is  an  independ- 
ent and  easily  severable  provision.  But  the 
article  is,  at  laast,  partly  declaratory,  and 
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it  does  not  at  preacoit  utpear  that  it  is  »aj- 
thing  more.  Local  and  apetdal  laws  at* 
not  repealed  by  subsequent  ^^eneral  OBea, 
unless  such  is  the  legislative  intent,  either 
Bxpreaaed  or  unavoidably  implied  by  th* 
irreconcilability  of  the  cMitinued  operatiiHt 
of  both.  How  far  this  principle  may  ba  ap- 
plicable to  a  city  passing  from  one  clasa  U> 
another  ia  yet  an  open  question.  Thus,  for 
e:iample,  when  the  dty  of  Allegheny  passed 
from  the  third  to  the  second  class,  it  carried 
with  it  certainly  all  its  local  and  apecial 
laws,  enacted  prior  to  1874,  which  it  bad  re- 
tained in  the  third  class,  and  which  werft 
not  in  irreconcilable  conflict  with  the  laws 
governing  the  second  class.  Whether  it 
carried  also  the  powers  and  privileges  whidi 
it  had  acquired  as  a  oily  of  the  tMrd  daaa, 
subject,  of  course,  to  the  some  limitalioit 
that  they  are  not  in  conflict  with  the  sys- 
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strong  reason  wby  that  should  be  the  rule. 
The  sweeping  away  in  one  breath  of  a  whole 
lyatem,  the  growth  of  years  and  expericaice, 
and  the  substitution  of  an  entirely  new  one, 
ia  fraught  with  great  inconvenience,  if  not 
with  more  serious  conseqnencea.  This  court 
has  said  in  Com.  v.  Wyman,  137  Pa.  508,  21 
Atl.  389,  and  Com.  ta  ml.  lioKWdy  v.  Uaa- 
ferron,  152  Pa.  244,  10  L.  R.  A.  508,  26  AU. 
656,  that  the  changes  in  the  transition  are 
to  be  confined  to  those  absolutely  necesaaTy 
for  adjustment  to  the  new  class.  Some  of  the 
language  used  in  Com.  mt  rel.  liaEirdy  v. 
Macfcrron  would  appear  to  indicate  a  pre- 
sumption that  each  class  ia  ao  diatinct  that 
in  leaving  it  a  city  leaves  everything  that  it 
acquired  while  in  it.  But  the  principle  of 
mtnimiring  the  changea  was  again  stated  by 
our  Brother  Fell  in  Bhroder  v.  Lancaster, 
170  Pa.  ISe,  32  Atl.  587,  without  any  ancb 
qualification.  It  is  to  b«  remembered  that 
there  is  no  constitutional  requirement  of 
uniformity.  The  mandate  of  the  Constitu- 
tion ia  nef^tive,  that  lawa  on  certain  aub- 
Jects  shall  not  be  local  or  special.  That 
"  ;ans  that  th^  must  be  general,  and  the 

liformity  which  is  diacuased  in  the  do- 
cisiona  ia  not  a  neceasaiy  requirement,  but 
only  a  test  of  the  generality,  which  ia  what 
the  Constitution  commands.  Article  20  of 
the  present  act  settled  the  l^slative  in- 
tent in  favor  of  the  riew  that  cities  passing 
from  the  third  to  the  second  class  ahall  carry 
with  them  all  the  laws  not  in  conflict  with 
the  system  provided  for  the  second  class. 
Whether  such  intent  violates  the  required 
generality  of  the  act  may  become  the  sub- 
ject of  consideration  hereafter.  But,  even 
if  the  article  must  fall  on  this  account,  it 
will  not  carry  down  the  reat  of  the  act,  and 
that  is  all  we  need  decide  now. 

It  is  further  arfnied  that  this  act  ia  local 
and  special,  and  therefore  contrary  to  |  7 
of  article  3  of  the  Constitution,  because,  al- 
though it  relates  in  terms  to  cities  of  the 
second  class,  it  is  intended  to  apply  only 
to  the  three  existing  cities  of  Pittsburg, 
Allegheny,  and  Scranton.  This  objection  is 
bssed  mainly  on  the  schedule,  and  baa  been 
Bufliciently  discussed  already,  except  with 
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reference  to  ttie  intimation  in  the  diaientiog 
opinion,  tliat  it  is  ui  abuse  of  the  poirer  (rf 
cMBsificstiou,  jutd  perhaps  tbst  the  prin- 
ciple of  claeaiBcation  itself  may  be  a  depart- 
ure from  correct  constitutional  oonstruo- 
tion.  It  is  far  too  late  to  discuss  this  ques- 
tion. Claadification  was  sanctioned  delib- 
erately and  unanimously  bj  our  predeces- 
sors, more  than  a  quarter  of  a  century  ago, 
and  has  never  been  shaken  since.  No  judge 
now  on  this  bench  had  any  part  in  the  origi- 
nal decision  (Wheeler  t.  /•AitoaeJpAia,  77 
Pa.  338) ,  and  to  start  a  queetion  of  its  cor- 
rectness would  tM  a  most  flagrant  and  un- 
justifiable violation  of  the  ealutary  maxim, 
<Star«  deciait.  Nor  is  there  any  disposition 
to  do  BO.  On  the  contrary,  every  year's 
experience,  and  every  new  question  pre- 
sented, have  vindicated  the  wisdom  and  cor- 
rectness of  the  principle  there  enunciated, 
and  the  steady  tendency  has  been  to  broaden 


of  16T4  waa  a  new  d^arture  in  the  history 
of  American  law.  Instead  of  l>eing  eonflned, 
as  all  previous  Constitutions  had  been,  to 
the  framework  of  the  government,  and  to 
^neral  principles  for  the  protection  of  in- 
dividuals and  minorities  against  the  oppres- 
sion of  irresponsible  majorities,  the  people 
voluntarily  tied  their  own  hands,  in  the  per- 
sons of  their  legislative  agents,  by  a  bind- 
ing code  of  particulars  and  details,  that 
stand  in  the  patb  ot  much  just,  desirable, 
and  necessary  legislation.  The  most  em- 
phatic expression  of  this  limitation  upon  the 
powers  of  the  legislature  is  found  in  article 
3,  I  T,  under  which  most  of  the  cases  have 
arisen.  The  real  evils,  however,  at  which 
that  article  was  directed,  are  pcanted  out  in 
Com.  T.  Gilligan,  l&S  Fa.  504,  40  Atl.  124, 
and  Cla.rk'%  Eatate.  19S  Fa.  620,  48  L.  R.  A. 
587,  48  Atl.  127;  and  every  decision  in  the 
last  decade  has  shown  the  steady  trend  of 
the  court,  under  the  guidance  of  wider  ex- 
perience, not  to  extend  that  article  to  cases 
not  really  within  the  evil  prohibited,  though 
tlie  form  may  have  the  appearance  of  com- 
ing within  the  words  of  the  prohibiticm.  As 
an  illustration  of  the  effect  of  a  contrary 
view,  we  may  look  at  the  case  of  the  city  o'f 
Philadelphia.  The  preeent  charter  (the  act 
nf  18B6,  commonly  known  as  the  "Bullitt 
Bill")  was  undoubtedly  framed  and  passed 
in  the  most  honeet  and  patriotic  effort  for 
reform  In  municipal  administration,  what- 
ever its  success  may  have  been  in  that  di- 
r«ction.  But  its  intent  waa  just  as  distinct- 
ly local  as  that  of  the  a«t  of  IBOl  is  alie^ 
to  be,  and  the  eonstructimi  that  would  atnke 
down  the  latter  would  as  inevitably  strike 
4own  the  former,  and  send  Fhiladelphia 
back  irremediably  to  its  former  disoretuted 
system.  The  sound  result,  after  all  views 
have  been  considered,  is  that  the  control  of 
the  general  subject  ot  municipal  adminis- 
tration is  a  necessary  governmental  power 
that  baa  been  left  by  the  Constitution  where 
it  hae  always  been,  in  the  l^islature,  and 
that  for  any  misuse  of  it  the  remedy  must 
be  applied  by  the  oonstituenciea  in  thrir 
dealing  with  their  representative*. 
iaL.Ii.A. 


The  public  interest  of  the  t^ueetions  in> 
volved,  though  not  always  their  dilGcul^, 
has  led  us  to  discuss  thus  in  detail  the  spe- 
ciQc  objections  to  the  act  that  the  learning 
and  ingenuity  of  eminent  counsel  have  been 
able  to  suggest.  There  rmnains  one  which 
is  based  upon  broader  and  more  far-reaching 
considerations  than  the  others,  though,  like 
most  of  them,  it  is  directed  against  the 
schedule.  Indeed,  the  objections  to  this  act 
may  be  summed  up  in  the  classic  phrase. 
In  Cauda  venenum  est.  It  is  urged  that  it 
violates  the  spirit  of  the  Constitution  In 
those  provisions,  and  that  general  intent 
which  preserves  to  the  people  the  right  of 
local  self -government.  The  objection  is 
serious,  and  there  can  be  no  denial  that 
some  of  the  provisions  of  the  schedule  in- 
fringe upon  what  the  citizens  genemlty  are 
accustomed  to  regard  as  their  political 
rights.  But  our  view  must  be  conOned  close- 
ly and  exclusively  to  the  Constitution.  It 
may  be  admitted  that  even  an  act  of  the  1^ 
islature  can  so  far  violate  the  spirit  of  the 
Constitution  as  to  be  void,  though  not  trans- 

geesing  the  letter  of  any  specific  provision. 
it  such  violation  is  exceptioiwl,  and  must 
be  made  to  appear  b^ond  all  doubt.  Such, 
for  example,  is  the  illustration  given  by 
Chief  Justice  Thompson  in  Page  v.  Allen, 
88  Pa.  338,  346,  88  Am.  Dec.  272:  "To  il- 
lustrate this  idea:  The  executive  power  of 
the  state,  under  the  Constitution,  is  lodged 
in  a  governor  ...  it  would  be  mani- 
festly repugnant  to  these  provisinu  of  the 
Constitution  if  as  act  of  assembly  should 
provide  for  the  election  of  two  executives 
.  .  .  at  the  same  election,  yet  it  would  be 
unconstitutional  only  by  implication,  there 
being  DO  express  prohibition  on  the  sub- 
ject." Frima  facie  the  legislative  author- 
ity is  absolute,  except  where  expressly  lim- 
ited. This  is  the  uniform  principle  ot  all 
political  and  legal  views,  and  of  all  construc- 
ti<ms  recognized  by  ooostitutional  law.  "To 
me  it  is  as  plain  that  the  general  asacmblj 
may  exercise  all  powers  which  are  properly 
l^islative,  and  which  are  not  taken  awsf 
by  our  own  or  by  the  Federal  Constitution, 
as  it  is  that  the  people  have  all  tlie  rights 
which  are  expressly  reserved.  We  are  urged, 
however,  to  go  further  than  this,  ana  to 
hold  that  a  law,  though  not  prohibited,  is 
void  if  it  violates  the  spirit  of  our  institu- 
tions, or  impairs  any  of  those  righta  which 
it  is  the  object  of  a  free  government  to  pro- 
tect, and  to  declare  it  unconstitutional  if  it 
be  wrong  and  unjust.  But  we  cannot  do 
this.  It  would  M  assuming  a  right  to 
change  the  Constitution,  to  supply  what  we 
might  concuve  to  be  ite  defecta,  to  fill  up 
every  catui  omittitt,  and  to  interpolate  inUi 
it  whatever,  in  our  opinion,  ought  to  have 
been  put  there  by  its  framers."  Black,  Ch. 
J.,  in  aliarfleta  v.  Philadelphia,  21  Pa.  147, 
161,  59  Am.  Dee.  7E9.  "However  CAsy  it 
may  be  to  demonstrate  that  public  debt* 
[subscriptions  to  railroad  and  other  enter- 

S rises]  ought  not  to  be  created  for  the  bene- 
t  of  private  corporatioos,  and  that  such  a 
system  of  maldng  improvement*  is  impolitic, 
dangerous,  and  contrary  to  the  principle*  at 
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a  Bonnd  public  morklity,  we  can  find  nothing 
in  the  Conatitution  an  which  we  can  rest  our 
eonaciencei  in  Baying  that  it  is  forbidden  by 
that  inBtniment."  Black,  Ch,  J.,  in  Uoera 
T.  Reading,  21  Pa.  188,  200.  "To  juaUfy  a 
court  in  pronouncing  an  act  of  the  legisla- 
ture uaconstitutional  and  void,  either  in 
whole  or  in  part,  it  muat  be  able  to  vouch 
some  exception  or  prohibition  clearly  ex- 
pressed or  neceasarily  implied.  To  doubt  ia 
to  be  resolved  iu  favor  of  the  ciHutitution- 
ality  of  the  act."  Sbarswood,  Ch.  J.,  ia 
Com.  eai  ret.  Wolfe  v,  Butler,  99  Pa.  535. 
"Ia  creating  a  legislative  department,  and 
conferring  upon  it  the  legialative  power,  the 
people  must  be  understood  to  have  conferred 
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in,  and  may  be  exercised 
power  of  any  atate,  subject  only  tc  such 
atrictiima  aa  they  have  seen  fit  to  impose, 
and  to  the  liroitatJons  wbicb  are  contained 
in  the  Constitution  of  the  United  States. 
The  l^slative  department  is  not  made  a 
special  agency  for  the  czerciBe  of  specially 
defined  l^slative  powers,  but  is  intrusted 
with  the  general  authority  to  make  laws  at 
discreUon."  Sterrett,  J.,  in  Powell  t.  Com. 
I14Pa.  266,  293,  eOAm.  Rep.  350,  7  Atl.913. 
"Whatever  the  people  have  not,  by  their 
Constitution,  restrained  themaelvea  from 
doing,  they  through  their  representativeB  in 
the  l^slature  ma^  do.  TMb  latter  body 
represents  their  will,  just  as  cmapletely  aa 
a  constitutional  convention  in  all  matters 
left  open  by  the  written  Conatitution.  Cer- 
tain grants  of  power,  very  specifically  set 
forth,  were  made  by  the  states  to  the  Unit- 
ed States,  and  these  cannot  be  revoked  or 
disregarded  by  state  legislation.  Then  come 
tbe  specific  restraints  imposed  by  our  own 
Constitution  upon  our  own  legislature. 
These  must  be  respected.  But  in  Uiat  wide 
domain  not  included  in  either  of  these 
boundaries  the  right  of  the  people,  through 
the  legislature,  to  enact  such  laws  as  they 
choose,  ia  absolute.  Of  the  use  the  people 
may  make  of  this  unrestrained  power  it  ia 
not  the  business  of  the  courts  to  inquire." 
Dean,  J.,  in  Com.  ea  rel.  UeCormitik  v. 
Reeder,  171  Pa.  505,  S13,  33  L.  R.  A.  141, 
33  Atl.  07.  "Nor  are  the  courts  at  liberty 
to  declare  an  act  void  because,  in  their  opin- 
ion, it  is  opposed  to  a  spirit  supposed  to  per- 
vade the  Constitution,  but  not  expressea  in 
words.  'When  the  fundamental  law  has  not 
limited,  either  in  terms  or  by  necessary  im- 
plication, the  general  powers  conferred  upon 
the  l^slature,  we  cannot  declare  a  limita- 
tion under  the  notiiHi  of  having  discovered 
something  in  the  apirit  of  the  Constitution 
which  is  not  even  mentioned  in  the  instru- 
ment.' "  Cooley,  Const.  Lim.  cbap.  7,  f  6. 
"It  is  also  a  maxim  of  republican  govern- 
ment that  local  concerns  shall  be  managed 
in  the  local  districts,  which  shall  choose 
their  own  administrative  and  police  officers, 
and  establish  for  tbemselvea  police  radia- 
tions; but  this  maxim  is  subject  to  such  ex- 
ceptions as  tbe  l^slative  power  of  the 
state  shall  see  fit  to  ma^e,  and,  when  made, 
it  must  be  presumed  that  the  public  inter- 
est, convenience,  and  protection  are  sub- 
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aerved  thereby.  He  state  may  interfere  to 
wtabliafa  new  regulations  against  the  will 
of  tbe  local  constituency,  and,  if  it  shall 
think  proper  in  any  case  to  aasume  to  itself 
those  powers  of  load  police  which  should  be 
executed  by  the  people  immediately  cod- 
cemed,  we  must  suppose  it  has  tieen  done  be- 
cause the  local  adminiBtration  has  proveii 
imperfect  and  inefficient,  and  a  r^ard  Ui 
the  general  well  being  has  duaaiided  a 
change."  Coolty,  Const.  Lim.  cbap.  7,  {  5. 
These    citations    might   easily   be   multi- 

iilicd,  but  1  have  not  thought  it  necessary  to 
engthen  this  opinion  by  going  outside  of 
the  text^tMxdcs  of  rec^uizM.  autliority  and 
OUT  own  dcGiaions.  These  established  be- 
yond question  the  general  rules  of  oonstitu- 
tional  law,  and  show  that  nowhere  have 
th^  been  more  uniformly  and  strongly  en- 
forced than  in  Pennsylvania.  Some  of  tbe 
cases  arose  tiefore  the  adoption  bt  the  pres- 
ent Constitution,  but  this  does  tat  effect 
the  principas  of  the  decisiMis,  even  though 
some  of  the  actual  questions  might  now  De 
decided  diSereutly  under  the  provisiona  ol 
the  present  ConsUtution ;  tor  whan  the  Con- 
stitution has  once  expressly  spoken  all  fur- 
ther debate  ia  at  an  end.  The  preeent  Con- 
stitution, as  has  been  said  more  than  once  by 
this  courtgdisplayaastroagintent tolimlt to 
the  power  of  the  l^stature  with  reference 
to  interference  in  local  affairs.  As  said  by  our 
Brother  Dean  in  Perkitu  v.  PhiladelplUa, 
156  Pa.  654,  Gtl5,  87  At).  356:  "Aaauming 
what  was  the  settled  law,  that  the  general 
assembly  had  all  legislative  power  not  ex- 
pressly withheld  from  it  in  the  organic  law, 
they  [the  convention]  set  al>out  emlx>dying 
in  that  law  prohibitions  which  should  in  tbe 
future  effectually  prevent  the  evils  the  peo- 
ple complained  of.  ArUcle  3  is  almost 
wholly  prohibitory.  It  enjoins  very  few 
duties,  but  the  'Uiou  shalt  nots'  number 
more  than  sixty."  This  incontrovertible 
evidoice  that  the  Constitution  is  the  result 
of  a  full,  detailed,  exhaustive  consideistioa 
of  the  subject  of  legislative  control  over 
merely  local  affairs  ia  of  itself  a  conclusive 
argument  agunst  any  further  additions  by 
the  courts  to  its  sixty  and  more  expressed 
prohibitions.  There  is  no  sounder  or  better 
settled  maxim  in  the  law  than  Bapreama 
unius,  eacUuio  eat  aUtrivn,  and  when  the 
anthorities  which  have  the  right  to  control 
any  subject,  be  they  only  parties  to  a  pri- 
vate contract,  or  the  soverei^  pfople  in  tlw 
adoption  of  their  Constitution,  have  fullj 
considered  and  determined  what  shall  be 
the  rights,  tbe  powers,  the  duties,  or  the' 
limitations  under  the  instrument,  there  is 
no  ledger  any  room  for  courts  to  introdace 
either  new  powers  or  new  limitations.  To 
do  so  would,  in  tbe  language  of  Chief  Jna- 
tice  Black,  already  quoted,  "be  aaauming  a 
right  to  change  the  Constitution;  to  aupply 
what  we  might  conceive  to  be  its  defects ;  to 
fill  up  every  oaaut  omiawu,  and  to  interpo- 
late into  it  whatever,  in  our  t^inion,  ought 
to  have  been  put  there  by  its  framera." 

The  most  earnest  ccaisi  deration  of  the  ob- 
jections to  the  act  of  1901  has  convinced  ns 
that  they  are  not  such    as  anthoriie    the 
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ooorti  to  declaro  the  act  roid  for  oonfltet 
Titb  tho  ConrtitutiMi,  bnt  ninst  be  ad- 
dressed onl^  to  tht  logUUtors  uid  th«r 
oouBtituencies.  - 
Judgment  affirmed. 

Dean,  J^  diuteatiog: 

If  thia  act  were  not  clearly  In  oonfliet 
with  the  fundajnental  law,  or  if  the  conae- 
queoccB  to  which  the  judgment  may  lead 
were  not  deplomble,  or  if  it  affected  only 
the  immediate  parties  to  it,  and  would  not 
serve  aa  a  precedent  for  future  cases,  I 
would  not  feel  myself  called  upon  to  dis- 
s^it  of  record.  But  all  these  reosous  exist, 
and  it  is  not  without  regret  that  I  feel  ron- 
Btrained  to  express  a  decided  dissent  from 
the  judgment. 

To  my  mind,  this  act  is  palpably  unconati- 
tutional,  because  it  violates  f  7  of  article  3 
of  that  instrument,  which  section  is  as  fol- 
lows :  "Tlie  general  assembly  shall  not  pass 
■ny  local  or  special  law  .  .  .  ref- 
lating the  affairs  of  counties,  tntiea,  town- 
ships, wards,  boroughs,  or  school  districts; 
.  .  .  incorporftting  dties,  towns,  or  vil- 
lages, or  changing  tiieir  charters  j  .  .  . 
creating  c^cea  or  preBcribillg  the  powers  and 
duties  of  offices  in  counties,  cities,  boroughs, 
townships,  election  or  school  districts."  The 
act  before  ua  affects  but  three  cities  in  the 
commonwealth,  Pittaburgh,  AtWheny,  and 
Scranton.  It  does  not  touch  Philadelphia 
city,  Dor  any  one  of  the  many  other  dtiea 
of  the  state,  nor  is  there  a  single  provision 
in  it  for  an^  city  which  may  hereafter  reach 
the  population  of  these  three  cities.  It  ap- 
plies specially  to  these  three;  changes  their 
charters  i  puts  them  under  special  provisions 
different  from  all  other  dties;  to  all  intents 
and  purposes  for  a  long  period  governs  them 
by  a  high  executive  officer  of  the  conmion- 
wealth,  resident  at  Harrisburgb,  many  miles 
distant,  neceaaarily  ousting  local  officers 
elected  by  the  people,  whose  terms  have  not 
yet  expired.  There  is  nothing  peculiar  in 
the  geographical  locatirm  of  theee  cities,  or 
in  the  cnaracter  of  thwr  population  or  busi- 
ness interests,  which  calls  for  peculiar  legis- 
lation such  as  this;  nor  is  it  intimated  in 
the  bill  that  any  reason  existed  tor  depriv- 
ing them  of  self-government,  and  aubjecting 
them  to  a  fordgn  one,  that  would  not  ap- 
ply to  every  other  city  in  the  state.  It  is 
given  aa  the  controlling  reason  in  the  ma- 
jority opinion  for  declaring  the  act  constitu. 
tionsl  that  nowhere  does  that  instrument 
expressly  forbid  such  legislation,  and  there- 
fore, not  being  expressly  forbidden,  the  leg- 
islature has  all  power  not  withheld.  This 
proposition  has  been  stated  more  than  once 
in  like  language  by  oonrts  when  discussing 
conatitutianal  questions,  and,  while  the 
facts  in  the  cases  before  them  did  not  ren- 
der the  language  inapplicable,  it  was  never 
intended  to  be  of  universal,  or  even  of  com- 
mon, application.  It  is  conceded  by  all 
that  the  main  reason  for  calling  the  consti- 
tutional convention  of  1873  waa  to  devise 
flome  means  by  which  the  annual  flood  of  lo- 
cal legislation  ahould  be  stopped.  Local 
laws  v*re  being  passed  every  year  for  every 
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after  most  careful  deliberation,  adopted 
article  3,  in  which  occurs  i  7,  heretofore 
quoted.  If  enforced,  it  created  an  effectual 
barrier  against  the  evil.  Mai^  attempts 
were  made  to  evade  it  in  the  legislature  im- 
mediately followiijg  its  adopticm,  and  many 
acts  were  either  vetoed  by  the  governor,  or 
declared  invalid  by  the  courts,  because  of 
its  violation.  But  there  came  before  this 
courttbeactof 23dof May,  1874  {aonWheel- 
er  V.  PhiladBlphia,  77  Pa.  33S),  which  di- 
vided the  cities  of  the  state  into  tiiree  classes 
for  the  purpose  of  corporate  ic^slation,  and 
which  authorized  the  legislature,  by  general 
laws  applicable  to  each  class,  to  legislate 
only  for  the  cities  of  that  class.  I  always 
doubted  the  authority  of  this  court  to  up- 
hold this  act.  Tha  reaaiming  in  vindication 
of  the  judgmmt  is  not  satisfactory  or  con- 
vincing. It  is  baaed  upon  the  neceasit;^  '<"' 
claasiflcatJon  because  of  the  inconvenience 
that  would  result  if  claasification  of  cities 
was  not  held    constitutional.     It    seems    to 


what  was  not  there,  and  was  not  intended 
by  the  framers  of  it  to  be  there.  While  1 
admit  the  inconvenience  ot  enforcing  strict- 
ly article  3  in  all  its  provisions,  it  was  but 
a  temporary  inconveniraice,  which  could 
have  been,  and  should  have  beem,  remedied 
by  an  amendment  to  the  Ckinstitution,  ac- 
cording to  the  method  pointed  out  in  it,  and 
not,  practically,  by  an  amendment  adopted 
by  toia  court.  The  court  gave  way,  and 
1  than  once  since  it  has  been  placed  in 
lame  dilemma  as  it  was  on  the  question 
of  retroactive  l^alatjon,  diacussed  t^  Chief 
Justice  Qibaon  in  Oreenough  v.  Oreenough, 
U  Pa.  4S9,  61  Am.  Dec.  667,  where  he  says: 
"But  retroactive  legislation  began  and  has 
been  continued  because  the  judiciary  has 
thought  itsdf  too  weak  to  withstand.  .  .  . 
Yet,  had  it  takm  its  stand  on  the  rampart 
the  Constitution  at  the  onset,  there  is 
ne  tittle  reason  to  think  it  might  have 
heJd  its  ground.  Instead  of  that,  it  pur- 
sued a  temporizing  course  till  the  mischief 
had  become  intolerable,  and  till  it  was  com- 
pelled ...  to  reverse  certain  legisla- 
tive decrees."  The  court,  out  of  a  ten- 
der regard  for  the  doings  of  a  co- 
ordinate branch  of  the  government,  had 
yielded  time  after  time  to  encroachments 
upon  the  judiciary  department,  until  in 
Norman  v.  ffewf,  5  Watts  &  3.  171,  40  Am. 
Dec.  493,  and  in  Qreeticugfi  v.  Oreenough, 
11  Pa.  489,  51  Am.  Dec.  667,  it  was  con- 
fronted by  acts  which,  in  effect,  took  from 
one  man  bis  land  and  gave  it  to  another. 
This  was  a  little  too  much  for  the  court  to 
itand.  So  it  stopped  just  there,  with  the 
keen  regret  expressed  by  Chief  Justice  Gib- 
eon  that  it  had  not  stopped  sooner.  In  a 
very  short  time  the  whole  series  of  retroact- 
ive laws  were,  in  effect,  swept  from  the 
statute  book  by  the  very  court  which  had 
ftrat  upheld  them.    By  our  decinon  in 
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ue  giAug  a 
j^nd  aoTthliig  heretofore  allowed  in  the  line 
of  special  leKiBlation.  It  is  purely  a  ques- 
tion of  law  whether  J  7  of  Article  3  of  the  Con- 
stitution has  been  violated,  jet  we,  in  effect, 
■ay  it  ii  the  province  of  the  legialatura  to 
decide  the  question,  uid  thAt  we  will  not  ir 
quire  into  it.  This,  on  our  part,  i«  a  era) 
mistake,  I  would  not  encroach  I  inch  c 
the  authority  of  the  l^elature,  but  I  would 
not  allow  that  body,  nor*  the  executive,  to 
encroach  1  inch  on  ours.  We  have  now  be- 
fore us  an  act  which,  it  is  true,  does  not 
take  one  man'i  land  and  give  it  to  another, 
but  it  does  take  from  one  set  of  men  the  offi- 
ces given  them  by  the  pecmie,  and  hands 
them  over  to  t^e  governor,  that  he  may  con- 
fer them  on  others.  Here  we  should  call 
a  bait  upon  such  unconstitutional  usurpa- 
tion  of  power.  What  the  next  step  in  this 
direction  wilt  be  we  can  only  conjectore. 
Factional  politics  and  partisan  politic*  are 
not  troubled  by  scruples.  Under  the  prin- 
ciple of  this  decision,  tliere  is  nothing  to 
hinder  a  hostile  partisan  majority  in  the 
legislature  from  ousting  the  party  in  power 
in  Philadelphia,  a  city  of  the  first  class,  and 
placing  its  government  in  possessic  '  " 
minority.  The  time  is  not  very  n 
the  past,  in  English  politics,  when  the 
victorious  political  party,  as  soon  as  it  was 
seated  in  power,  promptly  proceeded  to  cut 
off  the  physical  heads  of  tiieir  leading  antag- 
ouists  and  confiscate  their  property.  It  la 
not  very  remote  in  the  future  when  the 
victorious  political  party  will  promptly  pro- 
ceed to  cut  off  the  poliUcal  brads  ol  its  o^ 
ponents  where  they  hold  office  by  the  muni- 
cipal votes  ot  citiee. 

But  to  continue  the  judicial  bistory  of 
9  7  of  article  3 :  Wheeler  v.  Philadelphia 
allowpd  classification.  The  law  opened  the 
gate,  and  we  were  time  and  a^n  confronted 
by  acts  which,  under  the  guise  of  general 
legislation,  sought  to  evade  tbe  iohtbitiona 
of  article  3.  In  Ayara'a  Appeal,  122  Pa. 
2M,  2  L.  R.  A.  577,  18  Atl.  366,  we  were 
forced  to  say :  "Bubsequent  legislation 
[that  is,  subsequent  to  Wheeter  v.  Philadel- 
phia'] clearly  indicates  that  the  scope  of  the 
decision  in  Wheeler  v.  Philadelphia  was 
either  misunderstood  or  ignored.  It  was 
never  intended  to  license  indiscriminate 
classification  as  a  mere  pretext  tor  the  enact- 
ment  of  laws  essentially  local  or  special." 
We  held  in  Scoicden't  Appeal.  96  Pa,  422, 
that  clasii  flea  tion  not  grounded  on  an  im- 
perious necessity  was  special  legislation, 
and  would  be  stricken  down.  Hence,  when 
the  legislature  undertook  to  increase  tbe 
clasaea  to  five,  afterwards  to  seven,  we  de- 
clared the  acts  unconstitutional,  because 
such  increase  was  witliout  the  slightest  foun- 
dation in  necessity.  This  court,  after  hav- 
ing decided  that  necessity  warranted  three 
classes,  Hoon  found  itself  forced  to  decide 
that  it  warranted  no  more.  It  was  thus  in 
the  inconsistent  position  of  acknowledging 
the  authority  of  the  legislature  to  determine 
tbe  neresEiity  of  three  classes,  but  denying 
its  authority  to  Ray  that  more  than  three 
were  necessary.  This  was  plainly  passing 
S3  L.  R.  A. 


on  the  merits  of  Uw  acta,  when  It  wm  at- 
tempted to  increaaa  the  rlannfn  And  I  do 
not  disclaim  tbe  power  or  wisdom  of  tha 
court  in  so  doinc  after  it  had  acknowledged 
the  authority  of  tbe  l^ialatnre  to  elaoai^ 
at  all,  in  the  total  aboewie  of  aucb  authority 
in  the  Constitution.  It  was  bound  to  pre- 
vent the  abuae  of  its  own  decision. 

What  I  object  to  here  is  that  the  majori^ 
of  the  court  disclaim  tbe  right  to  inquire 
into  the  purposes  ot  this  act,  because  it  ia 
sanctioned  b^  the  ostoisible  legality  of  gen- 
eral Ic^slation  for  a  class.  Hore  than 
thirty  case*  followed  Wheeler  v.  Philadel- 
phia, wherein  the  distinction  between  local 
and  general  legislation  was  involved.  NoC 
only  was  tlie  question  ot  t^  necessity  for 
classification  discussed,  and  the  judgments 
determined  hy  inquiry  into  the  merits  of  tba 
acts,  but  in  iSoranton  School  Ditt.'i  Appeal, 
113  Pa.  I7S,  6  Atl.  158,  in  Philadelphia  v. 
Baddinglon  M.  E.  Chvreh,  IIS  Pa.  291,  S 
Atl.  241,  and  in  Wetnimin  v.  WilkiiubuTg 
&  E.  L.  Pata.  R.  Co.  US  Fa.  192, 12  Atl.  288, 
the  merits  nt  tbe  pretended  general  legisla- 
tion for  a  class  were  inquired  into,  and  the 
acts  pronounced  unconstitutional.  In  tbe 
flrst.named  case  we  said:  "All  our  recent 
decisions  are  to  the  effect  that,  if  local  re- 
sults either  are  or  may  be  produced  by  m. 
piece  ot  legislation,  it  offends  against"  the 
article  prohibiting  local  and  special  legisla- 
tion. It  is  too  late,  aft^r  these  decisions,  to 
disclaim  our  judicial  power  to  inquire 
whether  the  act  before  us  is  an  adroit  at- 
tempt to  evade  the  constitutional  prohibi- 
tion against  local  and  special  l^islation- 
From  its  very  terms,  it  touches  no  subject 
which  is  not  common  to  every  other  dty  in 
the  commonwealth,  and,  if  there  be  a  neces- 
sity tor  such  Iwislation  in  these  three  citiea, 
then  there  is  the  same  necessity  in  alt  the 
others.  This  fact  of  itself  stamps  it  as  lo- 
cal and  spedaJ  legislation;  for  ae  is  said  in 
Ayart'a  Appeal,  122  Pa.  266,  2  L.  R.  A.  677, 
16  Atl.  356,  there  must  be  a  necessity  for  the 
legislation  "springing  from  manifest  peculi- 
arities, clearly  distinguishing  those  of  one 
class  from  each  of  the  others."  No  peculi- 
u'itiea  in  cities  of  the  second  class  demand- 
:ng  such  a  law  are  even  pretended.  Every 
member  of  this  court  concedes  that  this  leg- 
islation is  vicious.  Why!  They  do  not  an- 
swer; but,  to  my  mind,  it  is  apparent  that 
its  rice  consists  in  its  flagrant  violation  of 
the  fundamental  law.  We  know  its  purpiMe 
was  to  oust  one  set  of  municipal  oRicers  in 
three  certain  cities,  put  in  place,  either  di- 
rectly or  indirectly,  by  the  people,  and  give 
offices  to  others,  through  the  chief  ex- 
ecutive of  the  state.  This  is  the  inevitable 
result  from  the  bill  itself.  Can  we  assume 
lawmakers  do  not  intend  the  obvi- 
ous results  of  their  acta? 

It  will  be  noticed  that  I  have  given  no  at- 
tention to  the  many  objections  of  appellants 
to  the  details  ot  the  bill.  It  is  argued  that 
each  one  of  them  is  fatal.  This  may  be  cor- 
rect. I  will  not  pass  upon  them  without  a 
thDrou;;h  examination.  .  I  place  my  dissent 
upon  the  broad  ground  that  it  is  local  and 
special  legislation,  under  the  guise  of  a  gen* 
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«rkl  law.  Therefore  it  is  In  direct  violation 
of  i  T,  »rt.  3,  «f  the  ConstitutioD.  The  ma- 
jority opinion  is,  in  the  m&in,  based  on  the 
authority  of  the  legislature  to  pua  a  gen- 
eral law  for  a  class,  and  a  diectsjiner  of  our 
authority  to  inquire  into  the  merits  to  as- 
certain whether  the  law  was  intended  to  be, 
and  IB  in  fact,  a  local  and  special  law  in  its 
results.  1  concede  there  is  no  express  pro- 
hihition  in  the  Constitution  forbidding  such 
legislation  it  it  be  in  general  terms  a  gen- 
eral law,  but  if  it  be  only  in  terms  general, 
nevertheless  in  intent  and  results  special, 
then  its  unconstitutionality  is  a  necessary 
implication,  and  we  are  not  shut  oS  in  our 
inquir7  by  general  terms.  The  argument  to 
sustain  the  act,  because  of  no  express  pro- 
hibition in  the  Constitution,  must  fail  in 
face  of  the  plainly  implied  one.  In  Oom.  v. 
Zeptum,  8  WatU  &  S.  386,  it  is  held:  "A 
constitution  is  not  to  receive  a  technical  con- 
struction, like  a  common-taw  instrument  or 
a  statute.  It  is  to  l>e  interpreted  so  as  to 
carry  out  the  great  principles  of  the  govern- 
ment, not  to  defeat  them.  In  Page  \.  Al- 
len, 58  Pa.  338,  98  Am.  Dec.  272,  Justice 
Thompson,  in  expressing  the  opinion  of  the 
court,  says:  "It  is  usual  on  the  part  of 
those  who  insist  an  the  constituticaiality  of 
any  given  statute  to  claim  that  it  must  be 
r^arded  as  constitutional,  unless  expressly 
prohibited  by  some  provision  in  the  Consti- 
tution. In  other  words,  in  construing  the 
Constitution  of  the  state,  whatever  is  not 
expressly  denied  to  the  legislative  power  is 
possessed  by  it.  The  opposite  of  this  rule, 
1  may  remark,  is  the  construction  of  the 
Federal  Constitution.  I  assent  to  this,  but 
not  that  the  inhibitions  of  the  Constitution 
must  be  always  express.  They  are  equally 
^ective,  and  not  less  to  be  rwarded,  wlien 
they  arise  by  implication,  and  this  is  the 
ca«e  when  the  legislative  provision  is  re- 
pugnant to  some  provision  of  the  Constitu- 
tion." There  are  msjiy  other  authorities  to 
the  same  eflect.  I  tear  the  time  is  not  far 
distant  when  the  pernicious  results  of  our 
decision  will  either  bring  about  a  constitu- 


Oliver  L.   BI^CHLET,  Appt. 

John  McOULLOUGH 

SAME,  Appt. 

(198  Pa.  ITS.) 

Tb>t  ■MtncT  !■  abtnlBed  hr  Irnad  will 

NoTE.^For  the  runalag  of  the  staCate  of  lim- 
itations as  affected  by  fraud,  we  earlier  naei 
In  this  series,  as  follows:  Peck  v.  Bank  of 
America  fR.  I.)  7  L.  R.  A.  826.  and  nota;  Ama- 
ksr  V.  New  (8.  C.)  8  L.  R.  A.  SST,  sad  nets;  Car- 
rier V.  Chlcaso.  R.  I.  A  P.  R.  Co.  (Iowa)  S  L. 
B.  A.  TBS,  and  note;  Teiaa  A  P.  R.  Co.  v.  Ga/ 
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Mot  prevent  tkr  miiBlnv  of  tl>e  siBt- 

nte  of  Ilmltatloui.  against  an  action  to  re- 
cover It  back,  from  the  consummation  of  tlie 
transaction,  unless  investliallon  is  prevented 
by  afllrmatlve  ellorta  on  the  part  of  tlie 
wrongdoer. 

(JaoouT  T,  leoi.) 

APPEALS  by  defendant  from  judgmentJ 
of  the  Court  of  Common  Pleas,  No.  3, 
for  Allegheny  (^unty,  in  favor  of  plainttS's 
in  actions  brought  to  recover  bade  money 
alleged  to  have  been  placed  in  defendant's 
poasession  for  the  purpose  of  compromis- 
'ta  a  suit  against  the  plaintiffs,  and  which 


Mettra.  J,  S,  Feripuoa  and  E.  O.  F*r> 
Biuoa,  for  appellant: 

When  the  injury,  however  slight,  ii  com- 
pleted at  the  time  of  the  act,  the  statutMj 
period  then  commences;  and  when  the  act 
IB  not  legally  injurious  until  certain  con- 
sequencea  occur  the  statute  I>egins  to  run 
from  the  consequential  injury;  and  tJiis  is 
so  whetlier  the  party  injured  is  ignorant  of 
the  circumstances  from  which  tne  injury 
resulted,  or  not. 

Bank  of  Ea/rtford  County  v.  Waierriuin, 
26  Conn.  324;  Campbell  v.  Boggs,  48  Pa. 
524;  Banker  v.  UoElcvey.  104  Pa.  273,  49 
Am.  Kcp.  675;  Wood,  Limitation  of  Actions, 
gS  274-276. 

The  fraud  which  defeats  the  operation  of 
the  statute  Is  not  the  fraud  which  gives  tlie 
cause  of  action,  but  that  which  conceals  It. 

Gilha  V.  Quild,  L.  R.  Q  Q.  B.  Biv.  S9. 

Constructive  fraud  is  not  sufficient. 

W\lmerding  v.  Rata,  33  Conn.  67. 

There  must  be  actual  fraud  involving 
moral  turpitude. 

Oienn  v.  Cuttle,  S  Grant  Cas.  273;  Flem- 
ing V.  Culbnrt,  46  Pa.  499;  Walker  v.  Bmtle, 
138  Mas*.  670. 


will  not  check  the  operation  of  the  statute. 

Broum  v.  Bde*,  37  Me.  318;  Deaki,  Ap- 
pellant, SO  Me.  60,  12  Atl.  700. 

ife^srs.  luns  A  Broek,  for  appellees: 

The  statute  of  limitations  will  not  screen 
defendant  from  liability  if  the  suits  were 
brought  within  six  yeara  of  the  discovery 
of  the  fraud. 

Smith  V.  BlachUv,  ISB  Fa.  SGO,  41  AU. 
619. 

Blachley  cannot  be  permitted  to  set  up 
the  statute  of  limitations  aa  a  defense  i* 
these  cases,  because  of  his  fraud  and  con- 
cealment, and  because  by  bis  fraud  and  false 
pretenses  he  made  himself  a  trustee,  ev 
maleficio,  of  the  money  received  by  him  for 
the  benefit  of  plaintiffs.' 

(Tex.)  25  U  R  A,  63 :  Sanborn  v.  Oa)e  (Man.) 
9S  L.  R.  A.  804  :  Morrill  *.  Palmer  (Vt.)  8> 
L.  R.  A.  411:  Llebermann  v.  First  Nat.  Bank 
(Del.)  48  L.  R.  A.  B14 ;  Mtren«M  V.  FlrM  NaL 
Bank  (Iowa)  CI  L.  H.  A.  410:  and  cases  la 
tiflle  to  Sbelltnbergec  t.  Ransom  (Neb.)  36  I> 
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Philadelphia  t.  BrOAcn,  19  Philft.  379; 
Briolier  v.  Ughinar,  40  Pa.  ISO;  Mitchell 
V.  Bvfington,  10  W.  N.  C.  361  j  Pennock  v. 
Freeman,  1  Watta,  401 ;  Barriaburg  Bank 
V.  FoTSter,  8  Watts,  12;  Barlholemevi  t. 
Leech,  7  Watta,  472;  Ferrit  v.  Eendermm, 
12  Pa.  40,  61  Am.  Dec.  560. 

Mitohell,  J.,  delivered    the    opioiim    of 

the  court: 

The  ^neral  rule  that  statutes  of  limita- 
tioQ  run  from  the  act  complained  of  in 
eases  of  tort  ai  well  aa  of  contract  admits 
a  well-settled  exception  on  account  of  fraud. 
The  exception  was  not  origineJly  in  the 
statutes  Uiemselves,  but  wu  introduced  hj 
tho  courts  acting  upon  principles  ot  equity, 
thoujgb  in  roan;  states  (not,  however,  in- 
cluding Pennsj'lvania)  the  statutes  have 
now  been  framed  to  cover  and  define  the  ex- 
cepted cases  explicitly.  But  the  limits  of 
the  exception,  and  the  circumstaaces  under 
which  it  will  be  permitted,  have  led  to  much 
conSict  in  the  authorities.  It  is  said,  in 
general,  that  in  cases  of  fraud  the  statute 
runs  (Hily  from  diacoverj,  or  trran  when, 
with  reasonable  diligence,  there  outfbt  to 
have  been  discbvery.  But  a  distinction  is 
made  in  regard  to  the  starting  point  of 
the  statute  between  fraud  completed  and 
ending  with  the  act  which  gives  rise  to 
the  cause  of  action  and  fraud  continued 
afterwards  in  etforts  or  acta  tending  to  pre- 
vent discovery.  On  this  distinction  there 
are  two  widely  divergent  views.  It  is  held, 
on  the  one  hand,  that  the  fraud,  though 
complete  and  fully  actionable,  nevertheless 
operates  as  of  itself  a  continuing  cause  of 
action  until  discovery;  while,  on  the  other 
hand,  it  is  held  that,  when  the  cause  of 
action  is  once  complete,  the  statute  begins 
to  run,  and  suit  must  be  brought  within 
the  prescribed  term,  unless  discovery  is  pre- 
vented by  some  additional  and  s-ffirmstive 
fraud  done  with  that  intent.  The  United 
States  courts  have  adopted  the  Srst  view 
in  treating  the  limitation  of  actions  in  the 
bankruptcy  acts.  Bailey  v.  Glover,  El  Wall, 
342,  22  L.  ed.  836;  Traer  v.  CJeirs,  115  U. 
8.  529,  29  L.  ed.  467,  6  Sup.  Ct.  Rep.  165.  Ou 
the  other  hand,  in  Troup  v.  Smith,  20  Johns. 
33,  it  was  held  that  in  a  court  of  law  the 
■tatute  runs  from  the  set,  "whether  there 
was  a  fraudulent  concealment  or  not,  so  as 
to  prevent  the  plaintiff's  discovering  the 
fraud;"  and  Chief  Justice  Spencer  said  that 
even  in  a  court  of  equity  the  plaintiff  must 
fail,  as  "the  concealment  of  the  fraud  is 
not  imputed  to  the  testator.  What  he  did 
was  visible,  and  what  he  neglected  to  do 
would  or  might  have  been  discovered  by  re- 
pairing to  the  land."  This  view  appears 
to  be  still  held  in  New  York  (VtUer  v. 
Wood,  na  N.  Y.  361,  22  N.  E.  663),  and  in 
oth^  states.  In  many  states,  however,  the 
decisions  are  so  influenced  by  statutory  pro- 
visions that  they  afford  us  little  light  on 
t^e  subject  as  governed  by  the  common  law. 
In  England,  as  late  as  1882,  the  Queen's 
bench  division  differed  on  the  question.  In 
Oaba  V.  auild,  L.  S.  8  Q.  B.  Div.  296,  the 
plaintiff  declared  for  fraud  by  which  he  was 
fi3L.R.  A. 


induced  to  purchase  stock  which  was  worth- 
less, and  to  the  plea  of  the  statu t«  he  re- 
plied that  the  defendant,  in  order  to  pre- 
vent the  discovery  of  the  fraud,  had  "'ac- 
tively and  deliberately  conceaied  the  same," 
etc.  On  demurrer.  Field,  J.,  gave  judgment 
for  the  plaintiff,  noticing  specially  this  aver- 
ment in  the  replication.  On  appeal  the 
judgment  was  affirmed  by  two  justicee  t^ 
one  dissenting.  The  majority  stated  their 
conclusions  in  very  broad  terms,  witliout 
adverting  to  the  replication,  and  thereby 
leaving  some  doubt  as  to  how  far  it  woa 
considered  an  material.  Oibba  v.  Guild,  L. 
R.  9  Q.  B.  Div.  69.  In  Wood,  LimitaUon  of 
Actions,  the  general  rule  is  stated  thus: 
"The  cause  of  action,  excejjt  where  tho  stat- 
ute otherwise  provides,  in  cases  of  fraud 
arises  from  the  time  of  ila  commissi  on." 
Section  276.  "Something  more  than  mere 
silence  is  necessary,  unless  tlie  relationahip 
of  the  parties  is  such  tiiat  the  party  ift 
bound  to  speak ;  it  is  necessary  that  some 
effort  to  conceal  the  fraud  should  have  been 
made,  either  by  preventing  an  investigation 
or  by  misleading  the  party  making  inquirr; 
or  that  misrepresentations  were  maide  l^ 
the  party  whii^  were  calculated  to  mislead 
him.  In  other  words,  sinne  affirmative  acts 
to  conceal  the  fraud  must  be  shown."  Sec- 
tion 276.  And  in  Darby  t  B.  Limitations, 
2d  ed.  46,  it  is  said:  "In  an  action  of 
deceit  the  statute  will  run  ^om  the  date 
of  the  fraudulent  act  complained  of.  unless 
such  fraud  has  been  actively  concealed  by 
the  defendant,"- — referring  to  Gibba  v. 
Guild,  L.  R.  0  Q.  B.  Div.  69,  already  cited 
supra.  The  cases  in  this  state  are  not  in 
harmony,  and  it  is  doubtful  if  th^  can  be- 
altogether  reconciled;  the  difficulty  being 
that  the  earlier  ones  were  decided  without 
reference  to  the  distinction  now  under  con- 
sideration, i^onea  v.  Conotcay,  4  Yeates. 
109,  was  an  action  on  the  case  aa  for  de- 
ceit for  selling  plaintiff  a  negro  man  aa  a 
slave,  and  the  court  held  that  the  statute 
only  ran  from  the  discovery  of  the  fraud  by 
the  negro  claiming  and  obtaining  hia  fre« 
dom.  Ferris  v.  Henderson,  12  Pa,  49,  61 
Am.  Dec.  680,  was  a  bill  by  a  former  slave 
for  the  value  of  his  services  after  he  had 
become  free  by  the  failure  to  register  bim. 
and  it  was  averred  that  the  master  by 
fraudulent  concealment  and  threats  had 
kept  him  in  ignorance  of  bis  rights.  The 
lap«e  of  time  was  thirty-six  years,  and 
Lowrie,  J.,  in  the  district  court  of  AJle- 
gheny,  dismissed  the  bill  as  too  late.  This 
court,  however,  reversed,  on  the  ground  that 
the  statute  runs  only  from  discovery  ot  tbv 
fraud,  and  also  fortified  itself  l^  taking 
into  account  the  plaintiff's  conditiMl  of  Berv- 
itude  and  habit  of  submission.  In  Briekcr 
V.  Lightnor,  40  Pa.  1B9,  Uie  defendant  had 
given  notes  for  mtmey  which  he  owed,  and 
on  the  morning  aft«r  the  death  of  hie  cred- 
itor had  stolen  the  notes  from  the  deek 
where  they  were  kept  in  the  decedrait's 
room.  It  was  held  that  the  statute  was  no 
bar.  All  of  these  cases,  however,  were  of 
the  hard  kind  that  are  said  to  make  bad 
law,  uid  all  of  them  were  decidad  on  th* 
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ficneral  propoattlon  that  in  cases  of  actual 
raud  the  statute  nuiB  only  from  dUooveiy, 
^tliout  anj  refersiics  in  anj  of  tlian  to  tne 
principle  requiring  affirmative  acto  of  con- 
cealment after  the  fraud  is  complete.  On 
the  other  hand,  it  has  been  repeatedly  held 
that  in  an  action  against  an  attorney  in 
fact  or  at  law  to  recover  money  collected 
and  embezzled  or  not  paid  over,  the  statute 
runs  from  the  date  of  collectioa,  and  not 
from  the  time  of  discovery,  unless  the  ptain- 
tilT  has  been  misled  or  induced  to  delay  by 
misrepresentatioos  subsequent  to  the  collec- 
tion. In  Glenn  t.  Cuttle,  2  Grant,  Cas. 
273, — a  case  much  quoted  and  relied  on, — 
(also  reported  in  48  Pa.  624,  as  Campbell 
V.  Bogga) ,  it  was  hdd  that  the  statute  was 
«  bar,  nod  the  principle  wai  indicated, 
though  not  diaUnctly  announced,  that  the 
rule  would  be  different  in  case  of  subsequent 
active  misrepresentations.  In  Fleming  v. 
Culbert,  46  Pa.  49S,  however,  it  was  expre.'ia- 
ly  stated  by  the  tame  judge  who  bad  writ- 
ten the  opinion  in  Glenn  v.  Cuttle  that  the 
statute  runs  from  the  collection  j  "but,  if 
there  be  fraudulent  concealment  on  the  part 
of  the  attorney, — as,  for  example,  if  he  give 
false  or  evasive  answers  to  the  inquiries  of 
his  client  or  principal, — the  statute  b^ns 
to  run  only  from  discovery  of  the  fraud." 
Subsequent  ca^es  of  that  class  have  all  been 
decided  expressly  on  that  distinction,  which 
is  now  firmly  settled,  idorgan  v.  Terser,  83 
Pa.  305;  Wickergham  v.  Lee,  83  Pa,  416; 
Hughe*  V.  First  Nat.  Bank,  110  Pa.  428,  1 
Atl.  417.  In  the  recent  case  of  Sankey  v. 
MoEleves,  104  Pa.  205,  49  Am.  Rep.  575, 
this  subject  was  very  fully  considered  in  an 
opinion  by  the  late  Chief  Justice  Green. 
After  referring  to  Brioker  V.  Lightiter,  40 
i'a.  IBB;  FerrU  v.  Henderson,  12  Pa.  49,  61 
Am.  Dec.  680,  and  Wickeriham  v.  Lee,  83 
Pa.  4ie,  he  cites  Troup  v.  Smiih.  20  Ji^na. 
33,  and  other  cases,  with  the  comment  that, 
"even  in  courts  of  equity  we  apprehend 
that  there  must  be  some  relation  of  trust 
and  confidence  between  the  parties  impos- 
ing a  duty  to  give  information  or  some  af- 
firmative act  of  fraud,  something  more  than 
mere  silence,  which  will  suffice  to  defeat  the 
<^ration  of  the  statute  where  the  basis 
of  the  reply  to  the  statute  is  concealment 
of  the  cause  of  action;"  and  quotes  with 
approval  the  language  of  Wood,  Limitation 
of  Actions,  9  270:  "The  provision  that,  it 
a  person  liable  to  an  action  shall  conceal 
the  fact  from  the  knowledge  of  the  person 
entitled  thereto,  the  action  may  be  com- 
menced at  any  time  within  the  period  of 
limitation  after  the  discovery  of  the  cause 
of  action,  applies  to  causes  of  action  for 
fraud  as  well  as  to  other  causes  of  action; 
but  the  concealment  contemplated  by  the 
statute  is  something  more  than  mere  silence. 
It  must  be  of  an  affirmative  character,  and 
must  be  alleged  and  proved,  so  as  to  bring 
the  case  clearly  within  the  meaning  of  the 
statute."  And  in  jScranton  Qas  d  Water 
Co.  V.  Lackawanna  Iron  i  Coal  Co.  137  Pa. 
136.  31  Atl.  484,  our  lata  Brother  Williams 
says:  "^Vhat  an  owner  might  know  if  he 
was  personally  present  by  himself  or  his 
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employees  on  the  surface  of  his  Toeseesions, 

he  is  bound  to  know  unless  his  attention  is 
diverted  by  the  fraudulent  artifices  of  the 
wrongdoer.  Silence  or  concealment  will  not 
prevent  the  running  of  the  statute" — citing 
Bankey  v.  MaElevey,  104  Pa.  266,  49  Am. 
Eep.   575. 

From  this  examination  of  our  cases  it 
is  clear  that,  while  the  earlier  ones  were 
decided  without  reference  to  the  distinction 
under  discussicm,  yet  from  the  recognition 
of  it  in  Glenn  v.  Cuttle  the  uniform  trend 
of  the  decisions  has  I>een  tmvards  its  ap- 
proval and  establishment,  and  in  no  case 
since  then  has  it  been  disregarded.  How 
far  the  application  of  it  would  have  modi- 
fled  the  decisions  in  the  earlier  cases,  we 
need  not  now  consider.  In  Brickar  v.  lAght- 
tier,  for  instance,  it  might  be  that  the  con- 
tinued poeaession  and  concealment  of  the 
stolen  notes  should  be  ru;arded  as  a  con- 
tinuous fraud,  so  that  the  statute  would 
only  run  from  discovery.  Such  questions 
we  must  leave  to  be  determined  whni  they 
arise.  We  r^ard  the  distinction  as  sound, 
well  marked,  and  in  harmony  with  the 
spirit  and  tetter  of  the  statute.  The  cases 
which  hold  that,  where  fraud  is  concealed, 
or,  as  sometimes  added,  conceals  itself,  the 
statute  runs  only  from  discovery,  practi- 
cally repeals  the  statute  pro  tanto.  Fraud 
is  always  concealed.  If  it  was  not,  no 
fraud  would  ever  succeed.  But,  when  it  is 
accomplished  and  ended,  the  rights  of  the 
parties  are  fixed.  The  right  of  action  is 
complete.  If  plain  tiff  bestirs  himself  to  in- 
quire, he  has  ample  time  to  investigate  and 
bring  his  action.  If  both  parties  rest  on 
their  oars,  the  statute  runs  its  regular 
course.  But,  if  the  wrongdoer  adds  to  his 
original  fraud  afllrmative  efforts  to  divert 
or  mislead  or  prevent  discovery,  then  he 
gives  to  his  original  act  a  continuing  char- 
acter, by  virtue  of  which  he  deprives  it  of 
the  protection  of  the  statute  until  discov- 
ery. Tried  by  this  test,  the  present  actions 
must  fail.  When  the  cases  were  here  be- 
fore (188  Pa.  650,  41  Atl.  GID)  our  Brother 
Dean  said;  "There  was  ample  evidence,  if 
believed  by  the  jury,  that  defendant  had  by 
systematic  falsehood  and  artifice  not  only 
concealed  the  fraud,  but  for  a  long  time 
had  deterred  his  employers  from  inquiry. 
Under  such  circumstances  the  plea  will  not 
avail  him;"  and  so  it  appeared  to  the  court 
at  that  time.  But  the  cases  were  argued 
mainly  on  the  right  of  the  plaintiffs  as  par- 
ticeps  ci'tminis  to  maintain  the  action.  The 
opinion  was  chiefly  devoted  to  showing  that 
defendant,  having  received  the  money  as 
agent  of  the  plaintifTs  to  pay  it  over,  could 
not  shield  hiniHelf  from  liability  for  not 
doing  so  on  the  ground  of  the  illegality  of 
the  original  transaction.  On  the  record  as 
now  prexented  the  question  is  entirely  dif- 
ferent. There  is  no  evidence  to  show  that, 
after  the  transaction  was  comphte  by  the 
ipt  of  the  money,  the  defendant  erver  did 
anything  to  prevent  inquiry.  The  only  act 
alleged  is  the  representation  that  he  had 
paid  85  to  Sayers  for  drawing  the  papers. 
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skUmi.  It  was  rfttber  ut  addition*!  clue 
b;  which  pluntiffs,  if  th^  luul  been  dili- 
gent, could  bave  tested  Uie  truth  of  the 
whoLe  atorj.  It  is  true  fhat  defendant  ob- 
tained the  money,  as  the  juiy  have  found, 
by  a  scheme  of  the  grossest  fraud  and  de- 
ception, and  used  all  poesible  efforts  to  pre- 
vent ptaintifTB  from  finding  out  the  truth; 
but  all  these  were  in  the  transaction  itself, 
and  prlof  to  its  consummation.  There  was 
nothing  said  or  done  by  him  after  that  bear- 
inc  in  any  way  on  investigation,  and  plain- 
tiffs knew  no  facts  In  18Q6,  when  they 
brought  suit,  which  they  did  not  know  in 
IB88.  The  gradual  iMking  out  of  the  dr- 
cumstances,  and  the  gossip  and  suapicioni 


ol  others,  started  an  inTastimtion  by  plaia- 
tiffs,  which  the  most  ordinary  prudeao* 
would  have  prompted  at  the  beginning,  and 
which  would  then  have  either  foil^  the 
scheme  or  led  to  its  discovery,  and  tlu 
trial  of  this  action  while  all  the  witneasei 
were  alire,  and  the  matters  fre^  in  thrir 
memorien.  Ab  it  is  now,  the  evidence  is  so 
meager  that  one  jury  has  disagreed  upon 
it,  and  another  has  decided  it  on  oath 
against  oeth  with  very  little  collateral  evi- 
dence to  help  out  either, — an  illustration  of 
the  very  evil  the  statute  of  limitatioDS  wu 
intended  to  prevent. 
Judgment  t~   ' 
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William  T.  IiAUB,  1^  Next  Friend,  Appf., 

I.  LITTMAN. 

(128  N.  C.  341.) 

An  etnptoyer  In  llnble  tor  an  abbahU 
oommltted  npon  ■  child  In  lila  employ 
br  bli  overwer,  who.  b;  conduct  exlendln; 
back  for  s  period  of  rears,  bu  eilabllsbed  a 
reputation  tor  being  hlgb  tempered  SAd  cruel 
to  cblldres  and  othar  belp,  asd  who  la  Cbere- 
(ore  Incompetent  for  the  position  In  which  he 

(Uar    IS,    1901.) 

APPE^AL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Rowan  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuriee  al- 
leged to  have  been  caused  by  defendant'!  n^- 
ligence.     Aenened. 

The  fnots  are  stated  in  the  opinion. 

If  GISTS.  R.  Lee  Wrlsbt  and  B.  B.  MU- 
ler,  for  appellant: 

It  is  negligence  per  s«,  culpable  and  con- 
tinuing up  to  time  of  injury,  for  a.  cotton 
factory  to  expose  its  Bervants  to  the  hazard 
of  life  and  limb  by  the  use  of  open,  uncased, 
and  uncovered,  rapidly  revolving  wheels  and 
□ORB,  when  such  a  method  of  operating  ma- 
chinery has  become  aAtiauated  and  defect' 
ive,  and  has  been  discarded  by  the  intelli- 
gence and  humanity  of  other  employers,  and 
the  dangers  and  perils  incident  thereto  have 
been  obviated,  and  the  safety  and  protection 
of  employees  secured,  by  the  use  of  hoods, 
coverings,  and  casings. 

Ifoson  V.  Richmond  tE  D.  S.  Go.  Ill  N. 
C.  482,  18  L.  R,  A,  845,  18  S.  E.  e98;  Wi(- 


*e\i  V.  'Weal  A«hemII«  A  B.  B.  R.  Co.  ISO 
N.  C.  067,  27  S.  E.  12Si  Or«enlee  v.  South- 
em  R.  Co.  122  N.  G.  977,  41  L.  R.  A.  3fl», 
3D  S.  E.  115;  Troxlar  v.  fioulAem  R.  Co.  124 
N.  C.  189,  44  L.  E.  A.  313,  32  S.  E.  550; 
Lloyd  V.  Banes,  120  N.  C.  359,  35  S.  E.  Oil : 
Ward  V.  Odell  Ufg.  Co.  126  N.  C.  946,  3S  S. 
E.  IB4. 

Approved  appliancea  and  safeguards  now 
in  general  use  are  the  teat 

WilaeU  v.  Weal  Aaheville  £  8.  B.  R.  Co. 
120  N.  C.  S67,  27  S.  E.  126;  Llof/d  v.  Hanea, 
126  N.  C.  359,  35  B.  E.  611. 

If  the  master  intrusts  the  conduct  of  his 
business,  or  a  part  of  it,  to  on  employee,  th« 
latter  stands  in  the  master's  place,  and  ia 
not  to  be  regarded  as  a  fellow  servant  of  oth- 
er employees. 

12  Am.  ft  Bng.  E^c.  Law,  2d  ed.  pp.  928, 
968;  Tiffany,  Personal  &  Dom.  Rri.  pp.  400, 
496;  Dobbin  v.  RicAntond  <k  D.  R.  Co.  81  N- 
C.  446,  31  Am.  Rep.  612;  Ifoson  v.  Richmond 
cE  D.  K.  Co.  Ill  N.  C.  482,  18  L.  R.  A.  845. 
16  S.  E.  698 ;  Shadd  v.  Goorgia,  C.  £  N.  R. 
Co.  lie  N.  C.  970,  21  S.  E.  654;  Potion  v. 
Wesrem  A'.  C.  R.  Co.  98  N.  C.  455,  1  S-  E. 
863;  Logan  v.  North  Carolina  B.  Co.  116  N. 
0.  940,  21  S.  E.  9G9;  Tamer  v.  Ooldsboro 
f^-nfier  Co.  119  N.  C.  387,  26  S.  E.  23; 
Word  V.  Odell  Mfg.  Co.  126  N.  C.  946.  36  S. 
E.  Iil4. 

The  test  of  the  question  whether  one  in 
charge  of  other  servants  is  to  be  regarded 
as  a  fellow  servant  or  a  vice  principal  is 
whether  those  who  act  under  his  orders  have 
juBt  reason  to  believe  that  neglect  or  diso- 
bedience of  orders  will  be  followed,  or  can 
be  followed,  by  a  discharge;  and  if  he   can 


NOTB. — For  another  caw  aa  to  liability  of 
master  for  assault  b;  superior  upon  Interior 
servaiit,  see  Gabrlelson  r.  Wajdell  (N.  Y.I  IT 
r,.  B.  A.  228. 

As  to  datr  of  msater  witb  respect  to  the  em- 
ployment of  competent  servants,  see  Hmltb  v. 
Ht.  Loola  *  B.  F.  R.  Co.  (Mo.)  48  L.  R.  A.  368, 

As  to  llabllltT  of  master  for  malldous  acts 
of  his  aervanta  toward  one  to  whom  he  sastalns 
no  contractual  relation,  aee  note  to  Ritchie  v. 
G3  L.  R.  A. 


Wiiller  (Conn.)  27  L.  K.  A.  Ifll :  Davla  v.  Haugfa- 
telln  (Neb.)  14  L.  R.  A.  737,  and  nole,-  Texas 
t  y.  R.  Co.  V.  Bcovllle  (C.  C.  App.  5th  C.t 
a?  L.  R.  A.  170 :  Plttabargh,  C.  C.  t  8t.  E,.  EL 
Co.  V.  Sullivan  (Ind.)  27  L.  R.  A.  640;  Maxer  t. 
TbompBon-Uutchiaon  Rldg.  Co.  (Ala.)  26  L,.  R. 
A.  4B3  ;  Pierce  v.  North  Carolina  R.  Co.  (N.  C.l 
44  L.  R.  A,  31S :  Nelson  Raslnus  College  Co. 
V.  Lloyd  (Ohio)  46  L.  B.  A.  314  :  and  Baltlntor* 
Conaol.  R.  Co.  v.  Pierce  (Hd.)  4S  L.  B.  A.  527. 


1901. 
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diadtoTge  thou  under  him,  thai  he  is  •  yiee 
princip«l,  and  not  a  fellow  *ervant 

Turner  v.  Qoldtboro  Lumber  Co.  119  N.  C. 
387,  26  S.  E.  E3i  Chioago,  M.  d  81.  P.  B.  Co. 
T.  Ron,  112  U.  S.  377,  28  L.  ed.  787,  5  Sup. 
Ct.  Rep.  134  f  Sorthem  P.  R.  Co.  v.  Herbart, 
116  ii.  S.  642,  29  L.  ed.  7&S,  6  Sup.  Ct.  Rep. 
590;  Jolmaon  t.  Armour,  Q  HcCrai;,  6211, 
IS  Fed.  400;  Oarrahy  v.  EanxM  City,  St.  J. 
iC  C.  B.  R.  Co.  26  Fed.  253;  Woloott  v. 
8tudebak«r,  34  Fed.  8;  Van  Avery  t.  Vnion 
P.  R.  Co.  35  Fed.  40;  Thtr  A.  Beatott,  43  Fed. 
"  )3;  IFard  t.  Odelt  Mfg.  Co.  126  N.  C.  962, 
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Whether  the  aet  of  Burruu,  complained 
of,  was  vithin  the  scope  of  hli  emplofmeat, 
wu  at  least  a  question  of  fact  for  the  jury. 

Daniel  y.  Petcrtbwg  R.  Co.  117  N.  C.  605, 

22  S.  E.  327 ;  Wood,  Mut.  St.  S.  694. 

Upon  the  un controverted  facts  in  the  caae 
BuTTusB,  as  a  matter  of  law,  waa  acting 
wltbin  the  gvneral  scope  of  hia  employment. 
and  the  jury  should  have  beem  so  instructed. 

Fieroe  v.  WortA  Carolina  R.  Co.  124  N. 
C.  98,  44  U  R.  A.  316,  32  B.  E.  390;  14  Am. 
*  Eng.  Enc  Law,  p.  807. 

It  IB  not  nccMsaiy  thait  the  master  au- 
thorize the  particular  act.  It  maj  be  in 
TiolatioD  of  expreee  orders  of  the  master. 
It  1*  BuBiisient  to  establish  the  master's  lia- 
UIHy  if  it  la  diown  that  the  servant  was  act- 
ing at  the  time  within  the  general  scope  of 
his  auUiority,  aod  this,  although  the  serv- 
ant abused  his  authoritj,  and  was  reckless 
in  the  performance  of  his  duties. 

Dciiel  T.  Petoralntrg  B.  Co.  117  N.  C.  602, 

23  S.  E.  327 ;  Pi»ree  v.  Jiorth  Carolina  R.  Co. 
124  N.  C.  83,  44  L.  R.  A.  316,  32  8.  £.  390. 

The  master  is  liable  for  the  wrong  done 
by  his  servant,  whether  through  the  uegli- 
gene*  or  malice  of  the  latter,  in  the  oourse 
of  the  employment  in  which  the  servant  is 
engaged  to  perform  a  duty  wliich  the  mas- 
ter ovres  to  the  parson  injured. 

Craker  v.  Chieago  £  N.  W.  R.  Co.  86  Wis. 
867,  17  Am.  Rep.  604;  2  Am.  ft  Eng.  Enc 
Law,  p.  OOO;  Oeraty  v.  Stem,  30  Eun,  426; 
Ooken  V.  Dry  Dock,  E.  B.  d  B.  B.  Co.  60  N. 
T.  170;  Bitohie  v.  Wallor  (Conn.)  Z7  L.  R. 
A.  IHl,  noU;  Redf.  Railways,  Stli  ed.  p. 
534 1  Reeve,  D4»n.  Rel.  3d  ed.  p.  519. 

T^e  rule  aa  to  fellow  so-vants  is  a  judge- 
made  law. 

Modem  developments  of  tttMH  and  elec- 
tricity, the  wonderful  speed  and  enormous 
weight  and  marvelous  power  of  modem  ma- 
chinery, the  great  and  constfljitly  increasing 
numbec  of  eoemployees,  the  irapos«bility  ol 
knowing  or  ascertaining  tbeir  character,  the 
inahili^  of  men  to  estimate  the  dangers  to 
which  they  are  exposed, — make  the  rule 
woHc  great  injustice  and  unjustifiable  hard- 
■bips  on  employeee. 

S  Jaggard,  iWs,  p.  lOSO. 

The  doctrine  of  aseimtption  of  risks  being 
contraotuol  In  lt«  nature,  ft  does  not  bind 
the  plaintiff,  who  is  a  minor  and  may  dis- 
affirm his  contract,  and  baa  done  so  by  this 

Id.  p.  1032. 

A  radnor  employee  can  be  brid  to  have  as- 
ramed  only  sudi  risks  as  one  of  his  age, 
63  L.  R.  A. 


discretion,  and  experience  could  reasonably 
comprehend  and  luiderstand. 

7. Am.  k  Eng.  Enc  Law,  p.  407;  I7nton  P. 
R.  Co.  V.  Fort.  17  Wail.  563,  21  L.  ed.  739j 
Southern  igrieullvral  Works  v,  Franklin, 
111  Ga.  310,  36  S.  K  603;  Ward  v.  Odell 
Mfg.  Co.  126  N.  C.  948,  36  S.  E.  104. 

The  plaintiff  only  assumed  the  risk  that 
his  Goservants  might  fail  in  the  care  essen- 
tial to  his  safety;  and  the  doctrine  cannot 
apply  where  the  risk  is  not  within  the  con- 
tract of  service,  and  tJie  servant  bad  no  rea- 
son to  believe  be  would  have  to  encounter  it.' 

Dr.  Manning's  Cbnunentaries  on  1  Bl. 
Com.  p.  61;  VtMm  F.  B.  Go.  v.  Fort,  17 
Wall.  663,  21  L.  ed.  730;  12  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  p.  080. 

To  be  wilfully  and  wantonly  assaulted 
and  shoved  into  a  cog  wheel  running  at  a 
high  rate  of  speed  is  not  an  ordinary  risk  of 
the  employment. 

BurrusB  was  an  inoompetent  fdlow  serv- 
ant, and  by  reaaonaUe  diligenoe  the  master 
might  have  known  it,  and  the  fellow- servant 
doctrine  has  naught  to  do  with  this  case. 

Ponton  V.  Witoitnfr<'>n  i  W.  B.  Co,  61  N. 
G.  (6  Jones  L^)  245;  Norfolk  £  W.  R.  Co. 
V.  Eoover,  70  Md.  253,  26  L.  R.  A.  710,  29 
Atl.  994;  12  Am.  ft  I^.  Enc  Law,  2d  ed. 
p.  BI7. 

It  was  culpable  negligence  per  ae  for  de- 
fendant to  employ  a  b^  of  the  immature 
age  of  ten  years,  and  expose  him  to  the  has- 
ards  incident  to  operation  of  a  great  factory, 
and  especially  in  this  factory,  where  the  ma- 
chinery was  so  grossly  deFeotive  and  the 
servants  so  brutally  savage 

Ward  V.  Odell  Mfg.  Co.  120  N.  C.  94S,  SS 
a  E.  104;  14  Am.  ft  Eng.  Enc.  Law,  p.  900; 
Ooff  V.  Norfolk  d  W.  R.  Co.  36  Fed.  200. 

Uei»rt.  Orei^uM  ft  OreKary  for  appel* 


Cook,  J.,  delivered  the  opinion  of  the 

From  a  careful  review  <rf  the  evidenoe,  we 
find  that  it  eatablishes  a  prima  facie  ease; 
and  his  honor  erred  in  sustaining  the  mo- 
tion to  disniiu  as  in  ease  of  nonsuit,  aod  la 
not  submittii^  the  issues  to  the  jury,  nie 
evidmce  shows  that  defendant,  bi  running 
his  mill  through  agents,  had  one  genial  su- 

£erint«aident,  who  hired  and  disoharged 
ands,  and  also  bad  spinning-room  superin- 
tendents, bossee,  or  overseers,  wh»  con- 
trolled and  directed  the  hands  in  the  per- 
formance of  their  work,  and  also  sometimes 
hired,  and,  in  case  of  disobedience,  of  which 
thOT  ware  the  Judges,  disohar;ged  the  hands 
under  them.  Burruss  waa  a  spinning-rown 
suporintandent  or  boss  or  overseer,  and  was 
in  command  of  the  depat'tmeot  in  which 
plaintiff,  a  ten-year-old  boy,  waa  a  floor 
sweeper.  Burruss'  reputation  was  bad 
amoog  mil!  men  (that  is,  he  was  mean  t* 
children  and  his  help)  ;  and  it  was  generallj 
known,  and  had  been  so  for  years,  at  Albe- 
marle, Ooncord,  csalisbury,  and  elsewhere, 
where  he  bsd  wotted  in  mills.  Notwith- 
standing this  fact,  which  ought  to  have  been 
known  to  defendant,  be  waa  employed  in 
this  mill  and  plaoed  in. control  of  others,  in- 
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eluding  thii  boy  of  tender  years.  And  here- 
in has  the  principle  involved  in  this  Kppeal. 
In  employing  Bervattts,  the  mister  is  under 
obligation  not  to  asBocinte  incompetent  ones 
vrith  ttie  skilled  a.nd  competent,  to  their  hurt 
and  injury.  Ho  much  the  more,  then,  is  it 
the  duty  of  the  master  not  to  employ  un- 
Ekiiled  and  incompetent  bosses  or  overseerB. 
who  are  to  act  in  his  place  and  stead  over 
suhordinates  who  are  under  their  care  and 
control  and  suljeet  to  their  orders.  It  does 
not  appear  that  Burruas  was  unskilled,  but 
his  incoinpetpncy  for  Uie  supervision  of  chil- 
dren and  other  like  help  is  apparent,  and 
emphasised  by  his  had  character  for  beini; 
mean  to  children  and  other  help.  We  have 
no  Teoson  for  judging'  that  such  character 
was  not  actually  known  to  defendant.  It 
was  generally  knoiwn  among  mJH  men,  from 
whom  he  might  huve  informed  himself  if  he 
had  inquired,  and  it  was  his  duty  to  have 
been  reasonably  diligent  in  obtaining  the  in- 
formation before  intrusting  such  care  <uid 
responsibility  to  him.  In  the  ealargcment 
of  our  business  and  industrial  enterprises 
made  necesEfary  by  the  rules  of  economy,  it 
is  frequentiy  imposaihle  for  the  mMt«T  to 
give  ft  persoDal  supervision  and  direction  to 
the  business.  "It  is  now  universally  held  in 
American  courta  that  a  master  always  may, 
and  sometimes  must,  have  a  servant  who 
acts  as  his  represntative  or  alter  ego  to- 
wards other  servants,  and  that  for  the  neg- 
ligence of  such  repreeeatative,  while  acting 
an  BUCh,  the  master  is  responsible  to  the 
other  servants,  prtcisely  as  if  it  were  his 
own."  Shearm.  &  Redf.  Neg.  6t)i  ed.  S  236. 
While  he  is  responsible  to  fellow  servants  for 
a  failure  in  duty  tx  not  using  ordinary  care 
in  selecting  competent  servants,  he  is  also 
under  obligation  to  them  to  exercise  due  care 
and  caution  in  the  selection  of  his  represen- 
tative or  alter  ego,  who  orders,  commands, 
and  controls  those  committed  to  his  charge. 
In  tJie  case  now  being  considered  there  is 
no  evidence  of  the  unskilfulnesa  of  th«  bosf, 
BurruBs,  but  the  evidence  shows  that  he  was 
unfit  and  incompetent  to  perform  the  duties 
of  supervi^ng  children  and  the  help  under 
him,  by  reason  of  his  cruel  nature  and  high 
temper,  demonstrated  by  his  treatment  of 
the  plaintitT  on  the  day  before  as  well  as  on 
that  of  tie  injury,  which  had  become  so 
well  known  as  to  estahliah  for  him  a  general 
reputation,  extending  back  for  six  or  more 
years,  in  the  divers  mills  and  towns  in  which 
he  luul  worked.  It  is  clear  that  the  master 
would  have  been  responsible  for  injuries  in- 
flicted upon  the  servants  by  him,  bad  he  ( the 
master)  known  of  such  traits  of  charooter; 
and  it  is  equally  ae  clear  that  be  oould  have 
obtained  the  information  had  he  seen  Qt  to 
inquire,  or,  having  inquired,  icaowingly  and 
voluntarily  assumed  the  responsibility,  in 
employing  him  and  placing  him  in  that  ro- 
sponsible  position.  It  i«  true  that  the  bur- 
den of  proof  is  upmi  the  plaintiff  to  ahow 
Diligence  upon  the  part  of  tha  master,  hut 

in  thiscaseitli  '  --   -    ' 

G8  L.  R.  A. 


s  COBB  it  it  done,  and  ia  not  oontrsidiot- 


ed.  Had  the  master  committed  the  assault, 
his  liability  would  not  be  questioned.  Then 
why  not  be  responsible  for  his  representa- 
tive, whom  he  knew,  or  ought  to  have 
known,  to  have  been  of  such  nature  and  char- 
acter that  the  like  result  would  follow? 
Under  the  contractual  relations  existing  be- 
tween plaintiff  and  defendant,  it  wan  tlie 
duty  of  plaintiff  to  render  proper  service  nod 
obey  the  commands  and  directions  of  his  su- 
periors in  the  service.  It  was  likewise  the 
duty  of  defendant,  under  those  rclatioas,  to 
appoint  s^  his  representative  a  fit  and  com- 
petent person,  not  cme  of  a  cruel  and  mean 
nature,  who  would  use  violent  means  in  urg- 
ing the  performance  of  duty.  We  do  not 
wiiih  to  be  understood  as  holding  that  tlip 
master  is  generally  an  insurer  of  the  good 
conduct  of  his  representative,  or  an  insurer 
a^lnst  his  violence  resulting  from  his  t>vm 
malice  or  ill  wilt  or  sudden  outbursts  of  tem- 
per, although  in  charge  of  the  maater'a  buai- 
nesa,  but  only  when  he  puts  in  such  repre- 
sentative as  is  by  him  known,  or  ought  to 
have  been  known,  to  be  violent  and  mea-n, 
and  the  injury  is  the  natural  result  of  such 
choiracter.  It  was  the  duty  of  Burruss  to 
keep  the  servants  at  work  and  superintend 
the  same,  but  it  was  no  part  of  his  employ- 
ment to  inflict  corporal  punishment  in  be- 
half of  the  master.  In  Daniel  v.  Pelcrsburg 
K.  Co.  117  N.  C.  592,  23  S.  E.  327,  in  which 
Wood,  Mast.  &  e.  692,  is  dted  with  approv- 

kail  the  actual  care  and  custody  of  plaintiff's 
intestate,  and  was  on  insurer  of  his  safety 
agninst  its  otvn  servants  as  well  as  co-pa.a- 
sengers  and  intruders.  In  the  case  at  bar 
defendant's  relation  with  plaintilT  was  in  no 
sense  similar.     Plaintiff  was  a  servant  »nd 

Grforming  service,  and  it  was  his  duty  to 
)k  out  for  and  protect  himself,  and  to  obey 
and  to  conform  to  the  rules  and  requirements 
within  the  scope  of  his  employment, — quits 
different  from  that  of  a  passenger  who  was 
paying  for  the  protection  and  service  being 
rendered  to  him.  Had  the  plaintiff  been 
injured  by  dangerous  or  defective  machinery 
used  by  defendant  in  running  his  mill,  while 
in  the  performance  of  the  work  assigned  him, 
we  would  consider  the  contention  upon  that 
subject.  But  it  appears  that  the  injury  re- 
ceived was  caused  by  the  violent  handling 
of  plainbif  by  defendant's  alt^  ego  in  urg- 
ing him  to  the  proper  performance  of  his 
work.  The  obligation  to  furnish  reosonnblv 
secure  machinery  and  appliances  ia  Iirait«d 
to  the  use  of  those  in  its  employ,  and  not  to 
provide  against  accidents  to  those  who 
might,  hy  violence  not  anticipated,  or  negli- 
gence, or  those  uninvited,  come  in  contact 
with  it.  The  injury  inflicted  by  the  Bhoving 
of  plaintiff  by  Burruss  might  have  been  even 
more  serious,  had  he  fallen  upon  the  floor, 
by  tlie  hreaidng  of  a  limb,  or  still  more  se- 
rious by  the  falling  downstairs,  or  out  of  ths 
door,  or  npon  soma  pointed  implement  ly- 
ing in  (he  wayside 
Thm*  U  error. 


UooDY  T.  3tatk'*  Pbibon  or  Nohth  Oaroliha. 
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J.  M.  MOODT,  Appt., 


(1S8  N.  C.  13.) 

ft.  Ccaersl  BtMBtorr  aatliarltr  to  eor- 
poFstlOM*  to  ■»«  and  b«  mad  doei  not  *p- 
pl7  to  ■  public  corparatJoQ  under  cootrol  ot 
the  atate,  auch  u  m  itate'i  pri«oii. 

S.  Ho  Ilkbllltr  exlala  on  tks  part  of  tlia 
■tale  foF  Injiirles  cuuBed  to  ft  prlMD  guard 
b;  ■  defective  ladder  wblcb  be  was  compelled 
to  use  b7  the  offlcere  Id  rbarge  of  the  state'! 
prlaan.  wblcb  U  a  mere  agent  ot  the  atate  Id 
the  admlplitratlpp  ol  Its  govemmeat. 

(Match  12,  1001.) 

APPEAL  bj  plaintiff  from  a  judgment  of 
the  Superior  Court,  tor  Wake  Countj  in 
fftvor  of  defenilant  in  an  action  brought  to 
recover  damages  for  personal  injuries  at- 
leeed  to  have  been  caused  by  n^ligence  of 
defendant's  officers,     i^rjned. 

The  facte  are  stated  in  tha  o[niu<m. 
K««*r«.  D«mBl*a*  ft  Uai^w>  for  appel- 


'.  C.  Iaws  1809,  chap.  24,  inoorporating 


OraitfvilU  County  Bd.  of  Edu.  v.  Btaie  Bd.  of 
Jidu.  106  N.  C.  81,  10  S.  E.  1002;  Oklahoma 
Agn.  £  Meohanioai  College  v.  Willis,  6  Okla. 
M3,  40  L.  R.  A.  677,  62  Pac.  921 ;  Oroat  v. 
Kenlvcky  Bd.  of  Managers  of  World's  Fair 
Columbian  Exposition,  20  E7.  L.  Rep.  1418, 
43  L.  R.  A.  703,  40  S.  W.  458. 

Messrs.  Bnabee  ft  Bnabee,  for  appellee: 
No  action  1ic«  against  the  defendant  for  a 
tort. 

The  state  Ib  not  answerable  to  an  iodivid- 
usl  for  an  injury  reBulting  from  the  alleged 
misconduct  or  negligence  of  its  (rfGcers  or 

Clodfelter  v.  Btate.  se  N,  C.  51,  4i  Am. 
Rep.  440 ;  Gibbons  v.  United  States.  8  Wall. 
E69,  19  T..  ed.  453;  Robertson  v.  Biohel,  127 
U.  S.  507,  32  L.  ed.  203,  8  Sup.  Ct  Rep. 
1280;  iioum  t.  Hart,  93  Cal.  327,  16  L.  K. 
A.  431,  28  Pac.  961;  Melvin  v.  Btate,  121 
Oal.  22,  63  Pac.  410;  Letois  v.  Btate,  OS  N. 
Y.  71,  48  Am.  Rep.  607 ;  Bowen  v.  flfoie.  108 
N.  Y.  166,  15  N.  E.  60;  Spiittorf  v.  Stall, 
108  N.  y.  205,  15  N.  E.  322. 

Metmrt.  Atko  ft  Saow  also  for  appellee. 

Clark,  J.,   delivered   the  opinion  of  the 

The  plaintiff  brings  this  actioo  i^nat 
the  state's  prison  for  damages  sustained  b; 
bim  while  a  prison  guard  by  the  breaking 
of  a  ladder  under  him,  which  he  aJlegee  was 
'  L   a  dilapidated   condition,   and   which   he 


says  he  was  compelled  to  uae,  though  ita  de- 
tective condition  had  been  repeatedly  called 
to  the  attention  of  the  triBcera.  Tlie  defend- 
nnt  demurred  that  the  complaint  did  not 
state  a  cause  of  action,  because;  (1)  This 
is  an  action  against  the  state,  as  such;  the 
state's  prison  beii^  merely  an  agency  of  the 
state  to  secure  cntain  public  and  general 
acrvices.  (2)  For  the  above  reason  and 
even  if  it  were  a  oorporaition,  the  state's  pris- 
on is  not  liable  to  an  action  for  tort. 

The  court  properiy  sustained  the  demur- 
rer and  diamissed  the  action.  Being  an 
agency  of  the  stat«,  the  state's  prison  could 
only  be  sued  when  expreesly  authorised  to  be 
sued.  Oranville  County  Bd.  of  Edu,  t. 
Slate  Bd.  of  Eda.  106  N.  C.  SI,  10  B.  E.  1002. 
Hie  statute  incorporating  the  defendant 
(Acts  1899,  chap,  24)  doee  not  contain  the 
authority  "to  sue  and  be  sued."  The  gener- 
al authority  to  that  purport  conferred  on 
corporations  t^  Code,  S  663,  has  referratce 
only  to  private  and  quasi  public  corpora- 
tions, and  not  to  corporations  like  the  pres- 
ent, which  are  merely  governmental  agen- 
ciee.  Aa  to  those  latter,  the  authority  to  be 
sued  must  be  expreesly  given.  Oklahoma 
Agri.  it  Mechanical  College  v.  Willis,  6  Okla. 
593,  40  L.  R.  A.  677,  52  Pac  921,  and  cases 
there  cited.  But,  even  if  such  authority 
was  given,  it  would  cover  only  actions  ordi- 
narily incidental  in  its  operation,  and  would 
not  extend  to  causes  of  action  like  the  pres- 
ent. There  is  a  distinct  dilTerence  between 
conferring  suability  as  to  "debts  and  other 


heretofore  recognized.  Uunioek  Parlor 
Grate  Co.  t.  Com.  152  Mass.  28,  8  L,  R,  A. 
399,  24  N.  E.  854.  "The  exemption  ot  the 
state  from  paying  damages  for  accidents  of 
thia  nature  does  not  depend  upon  its  im- 
munity from  being  sued  without  its  consent, 
but  rests  upon  grounds  of  public  policy 
which  deny  its  liability  for  such  damagee." 
Bourn  v.  Hart,  B3  Cal.  321,  IS  L.  R.  A.  431, 
28  Pac.  961.  This  is  aubetantially  a  suit 
against  the  state.  The  defendant  is  a  mere 
agent  of  the  state  in  the  adminietration  ot 
its  government.  The  management  and  con- 
trol of  the  sta.ts's  prison  is  eesentiaily  a  gor- 
ernmental  function,  being  an  indispensable 
part  of  the  administration  of  the  criminal 
laws  of  the  state.  The  matter  is  so  tullj 
and  completely  settled  that  nothing  is  len 
us,  beyond  the  citation  of  authority.  In 
Clodfelter  v.  Btate,  86  N.  C.  51,  41  Am.  Rep. 
440,  it  waa  held  that  even  an  action  insti- 
tuted before  this  court  under  Const,  art.  4, 
i  S,  would  not  lie  where  a  convict  had  loet 
his  eyesight  by  the  gross  n^ligence  of  the 
supervising  manager  at  the  penit«ntiaiy,  be- 
cause, says  Smith,  Ch.  J.,  "the  Bta,t«,  in  ad- 
ministering the  functions  of  government 
through  its  appointed  agents  and  officers,  j- 


Non-^^'or  other  cases  In  this  series  as  to  na- 

chunlcal  College  t.  Willis   (Okla.)   40  L.  a.  A. 

eT7:   Gross  v.   Kentuckr   Bd.  of  Managers  of 

the  state,  see  State  ee  rel.  Little  v.  Regents  of 

World's  Columbian  Enpoaltlou  (Ky.)  43  L,  B.  A. 

nnlTorsltr   (Kbu.)    ZS  L.  Q.  A.  3Tg.  and  nots; 

703;  Mala  v.  Eastern   State  Hospital    (Va.)   47 

Lane  t.  MinneKta  State  Agrl.  Boc,   (Minn.)  20 

L.  B.  A,  BTT :  and  Trevett  v.  Prison  Asm.  (Va.) 

L.  TL  A.  708 ;  SterllDg  ».  Begenta  of  Dnlveraltj 

60  h.  B.  A.  064. 

NoBTH  Carolua  Sopbkms  Cohb* 


dam«ge«  lor  an  injury  resulting  from  tlie^ 
misconduct  or  negligence.  Iliat  the  doc- 
trine at  retpondeat  auperior,  appIicKble  to 
the  relation  9  of  principalandagent  created  be 
tween  other  pereon»,  does  not  prevail  agaioat 
the  soverrign  in  the  neceBsary  employ- 
ment of  public  asentfl,  ia  too  wdl  setUed,  up- 
«D  authority  ana  practice,  to  admit  of  con- 
tiOTeray."  If  judgment  upon  euch  liabili- 
ty could  be  awarded  aeainat  the  defendant, 
it  would  be  in  effect  a  judgmrait  against  the 
■tate,  to  be  enforced  by  execution  againat 
the  Btate'i  property  placed  in  the  hands  of 


41  Am.  Rep.  442,  among  caaea  cited  te 
purport  are  AUunango  v.  Albany  County 
Bupert.  25  Hun,  S51,  which  held  that  a  con- 
vict injured  by  the  neglinnt  and  ill^al  oper- 
ation of  a  aawmil]  could  not  maintain  an 
action  therefor;  Larillard  v.  Monroe,  II  N. 
Y.  302,  08  Am.  Dec.  120;  Broion  v.  People, 
TS  N.  Y.  441.  The  editor  adds:  "It  ia  not 
neceesar;  to  discuw  the  reason  of  this  rule, 
for  there  is  no  break  in  the  long  line  of  au- 
thoritie<i  by  which  it  is  establiBhed.  Ru»- 
eell  V,  Devon  County,  2  T.  R.  867;  Bill  v. 
Boston,  122  Maas.  344,  23  Am.  Rep.  33Z; 
Bollenbeek  v.  Winnebago  County,  9G  III.  148, 
35  Am.  Rep.  161 ;  Kinoaid  v.  Bardin  County, 
B3  Iowa,  430,  36  Am.  Rep.  236,  6  N.  W.  5S9; 
Wood*  V.  Colfaa  County,  10  Net.  562,  7  N. 
W.  2Q9;  French  t.  Bo«ton,  129  Mass.  GB2, 
87  Am.  Rep.  393."  "No  government,"  aayi 
Justice  Miller,  "has  ever  held  itself  liable  to 
individuals  for  the  misfeasance,  lacbea,  or 
unauthorized  exercise  of  power  by  iU  offlcen 
and  agents."  Oibbona  v.  United  States,  8 
Wall.  269,  10  L.  ed.  til3.  And  Judge  Story 
says  In  bis  woric  on  Agency  (f  319)  :  "The 
government  does  not  undertalte  to  guarantee 
to  any  persons  the  fidelity  of  any  of  the  offi- 
cers or  agenta  whom  it  employs,  since  that 
would  involve  it,  in  all  ita  operations,  in 
endless  embarraasments  and  difflculties  and 
losses,  which  would  be  subversive  of  the  pub- 
lic intpTcsta."  This  la  a{)proved  with  cita- 
tion of  other  authorities,  in  Robertton  v. 
Biehel,  127  U.  S„  ait  page  61G,  32  L.  ed.  200, 
8  Sup.  Ct  Rep.  1290.  In  a  ease  where  a 
convict  wa«  injured  by  the  breaking  of  a 
ladle  in  which  he  was  carrying  molten  metal, 
whose  defect  had  been  called  by  him  to  the 
attention  of  the  overseer,  it  was  held,  on 
above  grounds  (Lncia  v.  State,  96  N.  Y.  71, 
48  Am.  Rep.  607),  that  an  action  did  not  tie; 
the  court  saying:  "The  doctrine  is  »o  uni- 
formly asserted  by  writ«rB  of  approved  au- 
thority and  the  courts  that  fresh  discussion 
would  be  luperfluont."  To  aame  purport, 
fi3  L.  R.  A. 


Spltltorf  T.  Btatt,  108  N.  T.  205,  15  N.  K. 
322 ;  Chapman  r.  State,  104  Cal.  690, 38  Pac. 
467;  ilelvin  v.  fttote,  121  Cal.  IB,  53  Pac 
416.  In  liM  Iat«  case  of  Murdock  Parlor 
Grate  Co.  v.  Com.  162  Mass.  28,  8  L.  R.  A. 
3i>g,  24  N.  E.  B54,  already  cited,  where  the 
statute  gave  the  superior  court  jnriadiction 
of  "alt  claims  against  the  commanwcaltb, 
whetJier  at  law  or  in  equity,"  which  coald 
not  be  done  in  this  state  (Conat.  art.  4,  1  9), 
it  was  Dotwithstanding  held  that  the  sua^ 
bility  thus  oonferred  only  applied  to  reoog- 
niied  liabilities  of  the  atate.  and  did  not, 
tberefm^  extend  to  a  claim  for  damages  re- 
sulting from  the  miefeaaance  or  negligence 
of  the  eommoDwealth's  officers  and  agents  in 
performing  thur  duties.  The  reason  given 
la  tJiat  liability  founded  on  the  neglect  or 
torts  of  public  officers  engaged  as  servant* 
in  the  performance  of  duties  which  the  state, 
as  a  sovereign,  has  underi^ken  to  perfomi, 
has  always  been  denied,  not  on  the  narrow 
ground  that  such  lisbility  cannot  be  enforced, 
but  on  the  larger  ground  that  no  liability 
arises  therefrom.  Even  as  to  counties,  we 
have  an  unbrcdcen  line  of  authoritiea  that 
they  can  be  sued  only  In  auch  cases  and  for 
such  cases  of  action  as  are  authorized  by 
statute,  and  nuch  eases  do  not  embrace  lia- 
bilitlee  for  negligence  or  other  torta  of  their 
officers  and  agents.  Whits  v.  Ckovnn  Coun- 
ty Comrt.  00  N.  C.  437,  47  Am.  llep.  534 ; 
Hanuel  v.  Cumberland  County  Comr*.  08 
N.  C.  0,  S  8.  E.  829;  TKreadgia  v.  Anton 
County  Comra.  09  N.  C.  352,  6  S.  E.  189; 
Prichard  v.  Uorganlon  Cotnrt.  126  N.  C. 
008,  36  S.  E.  353 ;  BM  v.  Jokntton  County 
Comre.  127  N.  C.  85,  37  8.  E.  136.  To 
same  purport.  Mo/fit  v.  it^tville,  103 
N.  C.  at  page  268,  0  B.  E.  698;  Dill.  Hun. 
Corp.  IS  063,  065.  As  to  cities  and  towns, 
though  by  their  diarters  they  arc  broadly 
authorirM  "to  sue  and  be  sued,"  it  is  equally 
well  settled  thart  this  eualrility  does  not  ere- 


in  a  governmental  capacity.  Uallhenny  * 
Wilmingtott,  127  N.  C.  140,  50  L.  H.  A.  470, 
37  S.  E.  187,  and  numerous  cases  there  cited. 
For  a  stronger  reaaon  there  can  be  no  lia- 
bility incurred  by  the  state,  or  ita  agent,  the 
defendant,  for  the  n^ligence  of  the  trfDcer 
in  question,  if  it  caused  the  damage  com- 
plained of. 
Afflnnad. 

Hontsouery,  J.,  concurring,  thinks  it 
unneceaaary  in  this  case  to  pass  upon  wheth- 
er the  state's  prison  is  or  is  not  an  incor- 
porated institution.  In  either  view  of  that 
matter,  this  action  camiot  be  maintained, 
being  founded  on  a  tort  for  tiie  recovery  ot 
damages  for  a  poraonal  injury. 


,v  Google 


Hmbs  t.  Qxusqbb. 


TENNESSEE  SUFREUE  COURT. 
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I.  T.) 


1.  Tli«  KBls  of  a  sot«  keld  mm  eollateral 
to  anotker,  without  notice  to  the  maker  ot 
Ibe  prlncip*.!  note,  !■  Illcgtl  wbcn  made  toai 
years  attar  the  principal  not«  has  matared, 
and  wtieii  It  bai  been  reduced  to  a  imall  part 
al  Ita  original  anonut,  altbooKh  the  contract 
of  pledge  eipresslj  provldea  that  In  caae  of 
detanit  the  collateral  may  be  aold   without 

M.  An  appeal  1)7  a  pamkuer  of  a 
pledged  mote  at  an  Invalid  aalo  of  It,  from 


9  decree  »llo«rtng  h(i  clkin  acalnat  the  ■■• 
tate  of  an  Indocaer  onl/  for  the  amoant  which 
be  paid  for  the  note,  and  den:rlng  bla  rlgbt 
to  the  face  valae,  brings  up  the  qneatloD  ot 
bla  title  to  the  note,  and  aathorliea  the  «ourt 
to  reveno  tbe  decree,  not  oslj  ao  far  sa  It  la 
■galnat  him,  but  also  Chat  part  of  It  which  la 
Id  bla  (aroT. 

(October  20,  1900;) 

APPEAL  bf  inteirener  lx<aa  a  decrea  o( 
the  Court  of  Chancery  Appeals  rerer*- 
ing  a  decree  of  the  Court  of  Chancet;  for 
Knox  Countj  aJlowing  %  portion  of  bis  claim 
filed  in  a  proceeding  to  aettJe  the  estate  ot 
Umtj  F.  Mo«es,  deceased.  AjfWmed. 
Tbe  facta  are  stated  in  the  opinion. 


2.  (Tommsrolal  paper. 
II.  HolMe  of  tints,  ptsoe,  and  mai 
III.  7iidio<<iI  and  eeeottlfoM  loIn. 


,  AutfutWlv  M  MIL 


A  n1«  ot  bond*  held  at  collateral  will  be  nlld 
when  the  contrael  of  bTimthecatlon  exptesaly 
kntborlMB  the  pledgee  to  aell  the  aame  with- 
out demand  of  psTment  and  wltbont  notice  to 
Bell,  publlclr  or  prlTatel;,  and  tbe  pledgee  makea 
personal  demand  of  pajment  and  clTea  personal 
and  public  notice  of  the  sale,  at  which  all  par- 
tlea  Interested  are  present.  Horrla  h  White- 
bead  *.  Kaat  Blda  EL  Co.  4S  C  C.  A.  OOS,  IM 
i-ed.  409. 

S.  Oommanjiai  paper. 


7  held  that  a  aale  ot 
piper  \>j  the  pledgee  In  accordance  with  a  con- 
tiaet  to  that  effect  win  be  valid.  Tbe  pledgee 
<annot  pDrchaae,  nor  can  be  sell  to  the  obligor 
«t  the  pledged  paper  anteas  the  contract  so  pro- 
Tides.  The  case  of  Mobbs  t.  GiuiiiaBii  la  an 
szeeptlonal  caae.  holding  that  long  delaj  Id 
Belling  nutr  render  the  sale  void,  even  nnder  a 
coDtracC  authorising  such  aale,  where  no  demand 
Ib  made  of  tbe  debtor  to  redeem. 

In  UOBis  V.  GaAiNoaa  It  waa  held  that  a 
purchaser  of  a  collateral  note  trom  the  pledgee 
at  public  sale  obtained  no  title  where  the  col- 
lateral was  a  fSOO  note,  and  (our  reara  overdue, 
■Pd  was  purchased  for  tST.SO.  and  onlf  about 
950  of  the  oilgloal  debt  remained  uniiald.  Thla 
was  on  tba  ground  that  no  demand  was  made  on 
tlie  pledgeor  to  redeem,  nor  was  anj  notice  of 
sale  given  him.  The  contract  provided,  "with 
anthorltj  to  aell  the  same  at  public  or  private 
sals  on  the  nonperformanee  of  this  promise, 
utd  wlthont  notice."  The  court  held  that  tbe 
acceptance  o(  payments  from  the  pledgeor,  and 
indulgence  glren  (or  Dearlr  (our  jaars,  lulled 
UL.R.A, 


him  Into  a  senss  of  securitir.  Tbe  coort  said: 
"He  bad  s  right  to  suppose,  under  the  circum- 
stances and  after  his  note  bad  been  reduced  to 
a  trifling  balance,  that  before  ezerdalng  the 
right  to  sell  a  demand  would  be  made  upon  him 
to  redeem  bla  collateral." 

The  pledgee  of  commercial  paper  mar  sell 
the  aame  to  satisfy  tbe  debt.  If  tbe  contract  at 
pledge  anthorlses  tacb  a  sale.     Hunter  v.  Ham- 


ilton 


i  Kan.  195,  S4  Pac.  T83 ;  Coli 


.  Dal- 


slel.  18  III.  App.  28. 

So  wbere  the  pledge  Is  a      _  _  _    _ 

Watson  V.  Smith.  flO  Minn.  ZOe,  62  N.  W.  265; 
Williams  T.  United  States  Trust  Co,  88  N.  T. 
S.  a.  TOl,  14  M.  ¥.  Supp.  B02,  Affirmed  In  13S 
N.  Y.  660,  81  N.  S.  20. 

Or  where  the  collateral  Is  a  chattel -mortgage 
note.     Frnker  v.  Keeve,  S6  Wis.  89. 

But  a  pledgee  holding  commercial  paper  as 
collateral  aecurlly  (or  a  debt  due  to  him,  under 
a  contract  authorising  a  sale  o(  the  pledged 
paper  at  public  or  private  aale  wlthoaC  DOtlce, 
cannot  sell  the  same  to  the  original  obligor  for 
the  amount  ot  the  debt  (or  wblcb  tbe  pledge 
was  made.  This  will  be  held  to  be  a  compro- 
mise, and  tbe  pledgee  will  be  liable  to  tbe  pledge- 
or for  damages  in  surreDderlog  the  secnrltjr. 
Dnlon  Trust  Co.  v.  Blgdon,  93  111,  4Sg ;  Zlmple- 
man  *.  Veeder.  08  111.  618. 

A  contract  authorising  a  aale  of  notea  publle- 
It  or  pdvatelr  without  notice  was  held  not  to 
■Dstaln  a  purchase  bj  the  pledgee,  where  the 
sale  purported  to  be  at  auction,  and  tbe  notice 
was  detective,  and  Che  notes  were  sacrificed. 
Laclede  Nat.  Bank  v.  Blcbardsoa,  IBS  Ko.  3T0, 
56  B.  W,  HIT. 

b.  Implied  MHttniol; 

A  pledgee  of  bonds  maj  aell  the  same  on  d» 
fault,  after  demand  and  notice  o(  sale.  I(  be 
purchases  at  his  sale,  In  tbe  abaeaee  ot  express 
autborltr,  he  will  be  treated  as  still  holding  tbe 
collaterst  Id  pledge.  He  cannot  change  the  or- 
iginal debt  br  renewal  without  consent  o(  the 
pledgeor,  and  he  muat  conduct  tbe  sale  (alrlj. 

In  the  absence  of  a  contract  regulating  the 
matter,  the  pledgee  of  bonds  In  default  of  paj- 
ment  may,  upon  giving  reasonable  notice,  aell 
tbe  pledged  property  at  public  auction,  and  ap- 
propriate tbe  proceeds  to  the  parmeot  o(  the 
debt.  King  V.  Texas  Bkg.  A  Ins.  Co.  B8  Tei. 
660.  In  this  case  tbe  court  said  that  the  rule 
might  be  dllTereDt  In  case  tbe  pledge  waa  a  bill 
of  exchange,  or  promlssorr  note  which  matured 
In  ■  short  time. 

And  In  Browp  T.  Ward,  8  Dnar,  MO,  It  wm* 


TKNHtBBEE  BUPBEIU  COCBT. 


Oct., 


Jfr.  ChftrlAB  T.  Ckte*,  Jr.,  for  appel- 

It  was  clearly  competent  for  the  maker 
of  the  original  note,  who  was  the  holder  and 
pledgeor  of  the  collateral,  to  contract  that 
said  collateral  might  be  sold  without  notice. 

Union  Trtiat  Co.  v.  Bigdon,  83  III.  458; 
MoDoitell  V.  Chitaga  Steel  Works,  124  111, 
4P1,  18  N.  E.  854;  Carson  v.  lotca  Citg  Qas- 
light  Co.  SO  lowft,  638,  45  N.  VV.  1068; 
Choutfav  V.  Allen,  70  Mo.  290;  Oenet  v. 
Hoicland,  45  Barb.  560. 

The  power  of  sale  passed  with  the  owner- 
ship of  the  principal  note,  as  a  part  ttaere- 

The  accommodation  maker  or  indorser 
holds  himself  ont  to  the  world  as  liable  on 
the  paper  for  the  beneflt  of  the  party  ac- 
commodated BO  long  as  that  paper  has  life, 

held  that  railroad  bonds  pledged  a*  collateral 
miitht  be  sold  bj  tbe  pledgee  after  the  debt  ma- 
tured, on  demand  oC  payment  and  due  notice  of 
the  tlnie  and  place  of  sale,  where  there  waa  no 
restriction  by  agteement.  In  this  case  tbs 
bonds  are  treated  as  stocks,  and  a  dllfereDce  Is 
noted  between  this  kind  of  collateral  and  that 
of  commercial  paper. 

In  Morris  Canal  &  Kkg.  Co.  T.  Lewis,  12  M.  J. 
Eg.  323,  it  was  satd  that  when  coupon  hoods, 
having  several  rears  to  run  before  tbej  become 
due,  are  deposited  as  cotlatcral  securltr  for  the 
payment  of  promlssor;  notes  aoou  to  mature. 
the  fair  presumptlou  Is  that  they  were  designed 
to  be  held  as  a  pledge,  sod  were  expected  to  be 
sold,  after  demand  and  due  notice,  like  goods. 
c^isttelB,  stocks,  and  public  securities,  In  case 
tbe  debt  for  which  tbey  were  pledged  should  not 
be  punctually  paid.  Such  a  deposit  differs  en- 
tirely from  a  deposit  of  ordinary  bonds,  mort- 
gages, promissory  ooles.  and  like  choses 


tlon 


which 


n  the 


t  sbowlng 


taking  fro 


red  I  tor  cannot  expose  to  sole, 
Decnuse  tney  naie  no  market  value,  and  It  can- 
not be  presumed  It  was  tbe  Intention  of  tbe 
parties  thua  to  deal  with  them. 

But  a  pledgee  selling  bonds  beld  by  him  as 
collateral,  and  becoming  the  purcbaser,  will  be 
treated    as    bolding   them   after    the 

pledgee.  In  tbe  sbeence  of  any  cont 

right   to  sell   or   purchase.     Dune 
York,  H.  ft  N.  H.  Co.  84  N.  Y.  IBO, 

A  bank  dlscoantlng  a  note  and 
the  payer  a  goremment  bond  as  collateral  has 
no  right  to  deliver  up  the  note  to  tbe  maker 
on  bis  renewal  of  tbe  same,  and  to  hold  the 
bond  as  collateral,  and  sell  tbe  same,  on  tbe  ma- 
turity of  tbe  renewal  wlthont  the  ptedgeor'. 
■ent.     Bnrnap  -  "■'''■       '  ~ 


3.  Oanmereial  p 


The  pledgee  ot  commercial  paper  cannot  sell 
tbe  same  In  the  absence  of  a  contract  authoriz- 
ing aneh  a  sale.  If  be  does  the  pledgeor  may 
treat  the  sale  aa  Invalid,  and  hold  the  pledgee  li- 
able aa  for  a  conversion.  Tbe  exception  to  tbis 
rule  Is  where  the  pledged  paper  has  a  long 
time  to  run  after  the  maturity  of  tbe  debt  Cor 
whlcb  It  was  pledged.  It  seems  that  In  such  a 
caiB  the  pledgee  may  obtain  an  order  for  sale. 
The  caae  of  Potter  v.  Thompson,  10  R.  I.  1. 
Is  also  an  exception  to  the  general  rule,  as  that 
case  sustained  tbe  sate  on  tbe  ground  that  tbe 
pledged  paper  had  matured,  and  that  a  court 
of  eqalty  would  have  ordered  ■  sale,  and  that 
It  was  not  necessary  ta  Incur  tbe  actienaa  o(  a 
suit.    Tbe  distinction  In  thla  case  la  queatlon- 


It  n 


I  that  a  court  of  cQulty  will  order 


— that  is,  80  long  as  it  is  not  barred  by  tha 
statute  of  limitations. 

StOT,  Promissory  Notcft,  J}  178-194; 
SlMrtevant  v.  Ford,  4  Mann.  &  Gr.  101; 
CoTTutkera  v.  TVott,  11  Q.  B.  143;  Dan.  Nm. 
Inat.  i  786;  SvHft  v.  Tyson,  16  Pet.  1,  10 
L.  ed.  Sfl5;  Randolph,  Com.  Paper,  S  677; 
T.  If.  C.  .1.  Oytnnoaiunv  Co.  v,  RotkforA  Jiat. 
Bank,  179  111.  609,  46  L.  R.  A.  753,  54  N. 
E.  297;  Renwick  v.  Wtllwinis,  2  Md.  356; 
DaviB  V.  ilillcr,  14  Qratt.  1 ;  Thompton  v. 
Shepherd,  12  Met.  311,  46  Am.  Dec.  676; 
Smith  V.  iMtraoti,  18  W.  Va.  212,  41  Am, 
Rep.  688;  Firtl  Nat.  Bank  v,  Oranl.  71  Me. 
374,  36  Am.  Rep.  334 :  Connerly  v.  Planter^ 
£  M.  Ing.  Co.  66  Ala.  432;  Scgfert  v.  Edi- 
son, 45  N.  J.  L.  303. 

A  purnhaser  of  accommodation  paper  ia 
entitled  to  recover  the  face  value  M  the  in- 

tbe  sale  of  pledged  commercial  paper  on  a  4>rop. 
er  showing,  In  the  atmance  of  a  apeclDc  contract 

In  tbe  following  caaea  It  waa  held  that.  In 
the  absence  of  anthortty  glxen  by  contract,  the 
pledgee  of  commerciaJ  paper  cannot  sell  the 
same.  It  Is  bis  duty  Co  collect  the  pledged  pa- 
per on  maturity,  and  apply  the  proceeds  to  tbe 
debt.  Wheeler  t.  Newbould,  IS  N.  Y.  392,  Af- 
nrmlng  K  Duer,  2B ;  First  Nat.  Bank  t.  Hal). 
22  App.  Dlv.  3Ce,  47  N.  Y.  Bapp.  1054;  JolieL 
Iron  &  Steel  Co.  v.  Scioto  Fire  Bricic  Co.  82  III. 
G4S,  2b  Am.  Rep.  341 ;  Richardson  v.  Aahby,  133 
Mo.  236,  33  8.  W.  808 :  Boswell  T.  Tbigpen,  T5 
Miss.  308,  22  Bo.  823:  Hazxard  t.  Duke,  84  Ind. 
220 :  E.  F.  Hallacit  Lumber  ft  Ufg.  Co.  v.  aray, 
19  Colo.  14B,  34  Pac.  1000 :  Fletcher  t.  Dick- 
inson. T  Allen,  23. 

The  same  waa  said  to  be  the  rule  In  Mc- 
Lemora  v.  Hawklna,  46  Miss.  TIG;  Brown  v. 
Ward,  3  Duer,  GSO;  Porter  T.  Fraxer.  6  If  lac. 
553.  27  y.  Y.  Supp.  017;  Handy  T.  Sibley.  46 
Ohio  St.  0,  17  N.  U.  329. 

A  pledgee  aelilng  commercial  paper  held  as 
collateral,  without  a  special  agreement  tor  tbe 
aale,  Is  liable  to  Che  pledgeor  for  the  valae  el 
Buch  notes.  Wheeler  v.  Xewbould,  6  Duer,  2S. 
AtbrniGd  In  16  N.  Y.  392.  In  this  case  tbe 
pledgee  notiOed  the  pledgeor  that  be  would  sell 
the  same,  and  sold  the  notes  at  private  Bale, 
but  did  not  give  notice  of  tbe  time  ancl  place  of 
sale.  It  was  Bald  that  if  he  had  sulhorlty  to 
sell  It  was  his  duty  to  give  the  pledgeor  notle« 
of  tbe  time  and  place  of  tbe  sale.  Tbla  la  a 
leading  case  on  this  question,  and  is  frequently 
cited.  The  counsel  for  tbe  defendant  offered  to 
prove  tipon  tbe  trial  the  existence  of  a  oaage 
and  custom,  In  the  city  of  New  York,  to  sell 
notes  and  drafts  similarly  pledged  after  demand 
of  payment  and  notice  that  such  sale  would  b« 
made  in  default  of  such  payment,  at  private 
sale,  for  the  best  price  that  could  be  obtained, 
and  not  at  public  sale  or  by  auction.  Thla  evi- 
dence was  objected  to  and  rejected  by  Cbe  conrt. 
saying:  "If  t  am  right  In  tbe  coustmctlon 
which  I  have  pnc  upon  the  contract,  end  in  my 
estimate  of  the  duties  and  obligations  which 
tbe  law  Imposed  upon  the  pledgee  in  regard  to 
tbe  disposition  of  the  subject  of  tbe  pledgn. 
this  evidence  was  bisdmlBslble.  The  usage  to 
which  IC  refers  Is  In  contradiction  to  the  hlr 
and  legal  Import  of  the  contract." 

In  Fraker  v.  Reeve,  3S  Wis.  SS,  It  was  said : 
"In  Wheeler  v.  Newbould.  16  N,  T.  8»2,  tbe 
court  very  strongly  Intimates — If  the  point  la 
not  CEDrassly  decided — that  a  pledge  of  commer- 
cial paper  aa  aecurlCy  (or  a  loan  doe*  not.  In 
tbe  absence  ot  a  speclsi  power  tor  that  purpoM, 
anthorlse  the  pledgee,  npon  the  nonpayment  or 
the  debt,  and  upon  notice  to  the  pledgeor,  to  sell 
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atrument,  altliough  he  g&va  a  Iub  anm  there- 
for. 

Foioler  r.  Btriekland,  107  Mms.  652; 
Moore  v.  Baird,  30  Pa.  153;  Oavt  r.  Willi*, 
2a  Pa.  261);  Be  Oomersall,  L.  R.  1  Ch.  Div, 
13T;  Bunt  V.  Armstrong,  6  B.  Mon.  3B9; 
Kcim  T.  Bank  of  Penn.  Ttep.  1  Pa.  8t.  36. 
Messrs.  Green  ft  BUeldi,  for  appellee: 
'ITie  purchaser  of  a  note  at  a  discount  of 
one  third  is  pcrpetuallj  enjoined  from  i;ol' 
lecting  more  than  the  amount  actually  paid, 
with  intereat,  nhere  there  was  a  total  faiL- 
ure  of  consideration,  although  he  bought  the 
note  before  it  fel]  due,  and  without  anf  ac- 
tual knowledge  of  the  conaideration  of  the 

Petty  V.  Hannum,  2  Humph.  102,  36  Am. 
Dec.  303;  arcKn  y.  Btuart,  7  Bant.  418. 
An  indoTHee  can  0DI7  recover,  as  against 


an  accommodation  indoreer,  tha  acliul 
amount  he  paid  for  the  paper. 

Tiedeman,  Com.  Paper,  {  293. 

Where  the  consideration  has  failed,  tha 
bona  Ade  holder  of  a  note  can  recover  from 
the  accommodation  indorser  onlf  the  amount 
the  holder  actually  paid  therefor. 

Holenuin  v.  Bobson,  8  Humph.  127. 

A  delegation  of  the  power  of  sale  will  not 
be  upheld.  Such  a  power  involves  the  bs- 
ercise  of  discretion  and  judgment,  and  cui 
be  used  by  none  but  the  trustee  himself. 

27  Am.  &  Eng.  Enc.  Law,  pp.  143,  225; 
1  Lewin,  Tr.  8th  ed.  p.  362. 

Reasonable  notice  of  the  time  and  place 
of  sale  must  be  given  to  the  pledgeor,  un- 
less such  notice  has  been  expressly  waived, 

18  Am.  &,  Ex^.  Roc.  Law,  p.  670. 


tbe  (ccurltiee  pledsed.  either  at  pDblle  or  pri- 
vate sale  :  but  that  he  Is  bonad  to  bold  tbe  SBmo, 
collecting  them  as  tbe;  become  doe.  and  apply- 
ing tbe  proceeds  to  tbe  pafmeDt  of  the  lean. 
Without  dwelling  on  tbat  case,  we  think  tbe 
rule  there  laid  down  does  not  appl;  to  a  tran- 
sarilnn  like  tbe  one  before  use,  wbere  the  In- 
teollou  was  that  the  propertf  In  the  botes 
■hould  become  absolute  at  law  In  tbe  creditor  on 


iletaQ 


.  of  t: 


la  Porter  v.  Fruer.  8  Misc.  GG3,  27  N.  Y. 
Sopp.  BIT,  the  case  o(  Wheeler  v.  Newbould,  18 
N.  Y.  B92,  was  dlBtlngalsbed.  tbe  court  saylug : 
"In  Diauy  esses  whicb  appear  In  tbe  I  -  -■  ' 
case  of  Wheeler  v.  Newbould  has  beei 
authority  for  the  position  tbat  tbe  sanie  rule  Is 
to  be  spplled  to  bonds  and  mortgages  as  to  com- 
mercial pnper,  and  hcDce  the  doctrine  has  crept 
Into  Ibe  books  as  tbe  authoritative  declBlon  at 
the  court  of  appeals  without  due  conalderatloa. 
In  none  of  the  cases  cited  by  tbe  counsel  did  tbe 
pledgee  atleoipt  to  foreclose  his  pledge  by  action, 
but  they  were  ill  cases  wbere,  by  tbe  act  of 
the  party  alone,  tbe  sale  was  accomplished  or 
attempted." 

In  Chapman  v.  Brooks.  SI  N.  Y.  75.  the  court 
nld:  "The  case  of  Wbeeler  v.  Newbouia  16 
N.  Y.  892,  does  not  '^inQlct  with  this  note. 
That  case  only  holds  tb'(  a  creditor  has  no  right 
to  sell  a  note  pledged  ss  security  at  a  loss,  but 
most  wait  tin  It  become  due  :  but  It  Is  by  no 
means  an  authority  for  tbe  position  that  a  cred- 
itor may  not  assign  tbe  principal  debt  to  a  third 
pereoD  and  give  blm  tbe  benefit  of  tbe  collateral 
securities  to  secure  tbe  payment  ot  the  princi- 
pal debt.  So  long  as  DOtbtcg  Is  done  to  deprive 
the  pledgeor  of  tbe  right  to  redeem  on  payment 
of  tbe  amount  due  on  the  principal  debt,  the 
pledgeor  1*  not  Injured. " 

A  sale  by  the  pledgee,  wlthont  the  consent  of 
tbe  pledgeor.  of  mortgage  notes  held  as  collat- 
eral, and  the  purcbase  at  such  sale  by  the 
pledgee,  will  be  held  to  be  a  nullity,  and  the 
pledgee  will  be  cegarded  as  still  bolding  the  se- 
curities as  a  pledge.  First  Nat.  Bank  v.  Hall, 
32  App.  DIT.  see,  47  N.  Y.  Supp.  10S4. 

And  the  pledge  of  commercial  paper  ai  col- 
lateral security  for  tbe  payment  of  a  debt  does 
not.  In  the  absence  of  a  special  power  tor  that 
purpose,  autborlie  the  party  to  whom  such 
paper  Is  so  pledged  to  sell  the  securities  so 
pledged,  npon  default  ot  payment,  either  at  pub- 
lic or  private  sale.  He  Is  bonnd  to  hold  and  col- 
lect the  same  as  It  becomes  due,  and  apply  the 
net  proceeds  to  tbe  payment  of  the  debt  so  se- 
cared.  Jollet  Iron  A  Steel  Co.  v.  Scioto  Fire 
Brick  Co.  82  111.  S4S,  20  Am.  Rep.  341.  In  this 
ease  It  was  said  that  "It  Is  Insisted,  however, 
that  tbe  bonds  mentioned  In  tbe  plea  are  not 
stMwn  to  have  been  commercial  paper.  It  la 
HL.R.A. 


not  perceived  that  this  could  In  any  way  aJter 
Che  case.  AIL  the  reasoning  In  support  of  tbe 
doctrine  laid  down  as  to  commercial  paper  ap- 
plies with  the  same.  If  not  with  mere,  force  to 
bonds  payable  upon  condition.  Put  up  to  sale, 
no  bidder  i-an,  by  mere  Inspection  of  the  paper, 
form  any  Jast  Judgment  as  Uy  tbe  value  of  sach 

Tbe  bolder  of  commercial  paper  "aa  collateral 
for  the  payment  ot  a  debt  cannot,  In  tbe  absence 
of  a  special  power  for  that  purpose,  sell  tbe  se- 
curity so  pledged  upon  default  of  payment  of  tbe 
debt,  at  public  or  private  sale  with  or  without 
,  notice,  as  In  the  case  of  ordinary  property,  on 
i  timely  notice,  nor  by  order  of  court  dispose  ot 
'  same."  If  be  sells  the  same  he  will  be  liable 
for  a  coDveraloD.  RlchardsoD  v.  Asbby,  132  Mo. 
238,  33  8.  W.  606.  In  this  case  the  court  said 
that  the  pledgee  Is  bound  to  hold  and  collect 
tbe  security  as  It  becomes  due,  and  apply  tbe 
proceeds  to  tbe  payment  of  the  debt.  It  waa 
further  said  that  where  tbe  pledge  Is  long-time 
paper  some  ot  the  courts  bold  that  on  a  proper 
showing  a  sale  will  be  ordered. 

And  a  Bale  of  commercial  paper  by  the 
pledgee  without  a  provision  In  the  pledge  for 
such  sale  will  render  the  purcbaaer  a  trustee 
for  the  pledgeor  wbere  such  purchaser  has  notice 
ot  the  pledge.  Boswell  v.  Tbigpen,  78  Miss.  308, 
•22  So.  823.  In  this  case  the  court  said  that  "In 
tbe  case  of  promissory  notes,  and  other  nego- 
tiable Instruments  be  [pledgee]  la  prima  facia 
bound  to  collect  the  full  face  value  ot  them, 
wltb  Interest,  unless  under  special  clrcumstancea 
of  excuse  to  be  shown  by  blm.  ...  If  the 
pledged  notes  be  assigned  by  the  pledgee  to  some 
third  person  with  notice  ot  the  pledge,  such  per- 
son can  take  no  greater  right  In  the  pledge  than 
his  assignor  had,  and  upon  the  collection  of  tbe 
notes  must  pay  to  the  pledgeor  the  surplus  aftST 
salistying  the  debt  for  which  they  were  origi- 
nally pledged." 

If  a  pledgee,  without  tbe  consent  of  tba 
pledgeor,  sells  notes  held  as  collateral,  the 
pledgee  will  be  required  to  account  to  the 
pledgeor  tor  the  amount  ot  such  notes  the  saiaa 
"  '     had  collected  them.     Hauard  v.  Duke, 


Ind.  220. 

And  wbere  a  pledgee  sold  a  negotiable  aoti 
'to  the  agent  of  the  maker  11 
pledgee  cannot,  except  by  s] 


held 


beldtbattl      .       „.  .. 

cial  agreement,  sell  the  collateral  either  at  pub- 
lic or  private  sale,  but  must  collect  It  when  due, 
and,  after  applying  tbe  proceeds  to  the  satisfac- 
tion ot  his  debt  and  the  costs  and  expenses  In- 
curred, pay  over  the  surplus.  If  any,  to  the 
pledgeor.  Neither  can  be,  except  In  very  ex- 
treme cases,  compromise  with  the  nuker  of  Lb* 
collateral,  and  surrender  tbe  aams  for  leas  tban 
tin  amount  dus  thereon.     It  he  doe*  M,  be  will 
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Bflkrd,  J.,  delivered  the  opinitm  at  ttie 

On  the  11th  Maj,  189S,  Frank  A.  Moeea 
executed  to  the  Central  Savinva  Buik  of 
Knoiville  Uia  prtMniuoiy  note  tor  tSOl.lO, 
pa.j'able  ninety  dnya  after  date  "to  the  or- 
der of  the  payee,"  and  pledged  ma  collateral 
to  Hecure  it  the  note  which  ie  the  subject 
of  controversy  in  this  caae.  The  pledge  of 
the  collateral,  aa  stipulated  in  the  original 
paper,  ii  in  these  words;  "Having  deposit- 
ed with  said  banlc  aa  collateral  aecurity  for 
the  payment  of  this  note,  with  authority 
to  sell  the  same  at  public  or  private  sole  on 
the  nonperformance  of  thia  promise,  and 
without  notice,  one  note  for  9600,  signed 
by  F.  A.  Moees,  and  indorsed  hy  Chaa.  H. 
Moses,  Henry  L.  Mosee,  and  Mary  P.  Mosee." 
llie  esoo  note  thus  pledged  was  dated  10th 
December,  1892,  and  matured  aiz  months 
after  date.     Long  after  maturity  of  the  orig- 


inal note,  to  wit,  in  Frtmoiy,  18W,  and 
after,  by  varioui  payments  mode  upon  it 
by  its  maker,  there  was  left  due  ca  it,  in 
principal  and  intereot,  only  $86^,  the  Cen- 
tral Savings  Bank  passed  into  the  hands  <rf 
a  receiver,  who  sola  a  considerable  part  of 
its  assets,  including  this  not«,  to  Qolbraith 
tc  Malooey,  of  Enoxville.  With  this  note 
was  also  delivered  to  them  tiie  cdtateral 
in  question.  Having  received  these  assets, 
on  tbe  Tth  of  March,  1890,  these  transiereei 
posted  the  following  notice: 

On  Thursday,  March  9,  1899,  at  II  o'clock 
A.,  It.,  we  will  sell  to  the  highest  bidder,  for 
cash,  in  front  of  the  oouriJiouse  door  in 
Knoxville,  certain  collaterals  attached  to  va- 
rious notes  assigned  to  us  by  the  Ceaitral 
Savings  Bank,  which  collaterals  will  be  pro- 
duced at  the  sole.     Thia  March  7,  18SB. 

[Signed]  Oalbraith  ft  Malon^. 


V.  Grar,  IB  Colo.  149,  M  Pac. 

So.  a  creditor  wbo  holds  a  note  semred  b; 
morLgBxe  ■•  collateral  aecurltj  lor  bla  debt  baa 
DO  right  ta  sell  such  aecuiitT  privately  for  leu 
thin  Its  value,  hnowlnK  tbat  tbe  purebaaer  buys 
It  with  Inteot  to  cancel  It.  Flstcber  v.  Dickln- 
•on,  T  Allen,  38.  Id  tbta  ease  there  was  no  spe- 
cMe  eontnct  authorising  a  sale. 

In  McLemore  v.  Hawkins,  46  Ulas.  TIB,  It 
was  said :  "It  la  verj  questlooable  whether  a 
valid  sale  ot  a  note  coald  be  made  to  tbe  maker 
at  private  sale.  Sncb  a  transactloD,  witbout 
the  conaent  of  tbe  pledgeor,  wonid  be  very  suspl- 
eloua, — eapeclallT  If  the  maker  were  solvenl:. 
Sale  Implies  the  tranafer  oC  a  thing  to  another, 
with  ■  rlgbt  or  nSB  and  ■  power  of  disposition. 
If  the  pledgee  makes  a  private  arrangement  with 
the  solvent  maker  of  a  note,  bj  wblcb  he  be- 
come* the  purchaser  for  much  leaa  than  Is  doe 
upon  It,  tbe  moment  tbe  paper  was  delivered  to 
the  maker  U  would  be  extinguished  as  a  debt : 
he  could  make  no  use  or  disposition  of  It." 

In  Brown  v.  Ward,  6  Duer,  680,  it  was  said 
that  a  different  rule  appllea  to  commercial  paper 
pledged  as  collateral  from  that  whicb  ippllpi 
to  stocks;  that.  In  the  absence  of  a  contract  to 
that  effect,  the  pledgee  cannot  sell  commercial 
paper  pledged  to  secure  a  debt. 

In  Morda  Canal  *  Bkg.  Co.  v.  Fisher.  9  N.  J. 
Eq.  eUT,  64  Am.  Dec.  423.  It  was  questioned 
wbether  a  third  party'a  bond,  deposited  by  way 
Ol  B  coUstersi  or  as  s  pledge,  can  be  sold  by  tbe 
pledgee.  Id  default  of  payment,  alter  notice  to 
tbe  pledgeor,  unless  known  usage  or  eipreaa 
agreement  to  do  so  Is  shown. 

]u  Handy  v.  Sibley,  46  Oblo  St.  9,  IT  N.  B. 
321).  the  court  said  :  "There  la  a  distinction  be- 
tween a  pledge  of  ordinary  chattels  and  a  pledge 
of  commercial  paper.  A  pledge  of  the  latter  as 
coUsterst  security  for  tbe  payment  of  a  debt 
doea  not,  in  tbe  absence  of  a  special  power  (or 
that  purpose,  authorlie  the  pledgee  to  sell  the 
securltlea  so  pledged,  upon  default  of  payment, 
either  at  public  or  private  sale.  He  la  bound  to 
hold  and  collect  tbe  same  as  they  become  due. 
and  apply  the  net  proceeda  to  the  payment  of 
a  eecnred.     The  resaon  asalgned  for 
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of  property  pledged  la,  that  auch  se- 
curltlea. not  being  uaually  marketable  at  their 
(air  value,  would  generally  be  sold  at  a  sacrifice, 
and  Injustice  would  thus  be  done  the  debtor,  and 
It  cannot  be  presumed  It  was  tbe  Intention  o( 
tbe  parties  thus  to  deal  with  tbe  securities. 
Wheeler  v.  Kewbould.  IS  N.  Y.  SOS  ;  Fletcher  v. 
Dickinson,  T  Allen,  Za ;  Nelson  v.  Wellington, 
E3  L.  K.  A. 


I  S  Boaw.  178  :  Brown  v.  Ward,  8  Duer.  680;  Mor- 
ria  Canal  k  Bkg.  Co.  v.  Lewis,  13  N.  J.  Eg.  823: 

I  jDllet  Iron  A  Steel  Co.  v.  Scioto  Tin  Brick  Co. 
Sli  111.  MS,  2E  Am.  Bep.  341 ;  Zlmplemoo  v. 
Veeder,  SB  111,  613." 

In  Hunter  v.  Bamllton,  SS  Ean,  196,  34  Pac 
782,  the  court  aald:  "In  the  absence  at  mo 
agreement  as  to  the  remedy  to  be  pursued,  a 
pledgee  may  ordinarily,  upon  default,  sell  any 
chattel  deposited  with  him  aa  a  pledge :  but  a 
different  rule  has  been  held  In  some  courca  In 
respect  to  a  pledge  of  commercial  paper  as  col- 
lateral aecurity  (or  the  payment  of  a  debt.  By 
some  of  the  autborltlea  cited  It  Is  held  that, 
without  express  anthorlty,  tbe  pledgee  cannot 
•ell  the  paper,  bat  that  It  Is  his  duty  to  collect 
It  when  It  falls  due.  apply  eoough  of  tbe  pro- 
ceeds to  pay  bis  debt,  and  then  return  what  re- 
mains to  the  pledgeor.  Union  Trust  Co.  v.  Blg- 
don,  63  III.  4t>8 ;  Zlmpleman  v.  Teeder,  98  III. 
613  ;  Fletcher  v.  DlcklnK<n,  7  A11«>.  33  i  Roberts 
V.  Thompson.  14  Oblo  St.  1 :  Dan.  Neg.  Inst. 
I  833.  Upon  this  aoestlou  there  Is  a  dlveralcy 
of  opinion,  some  of  the  sulhorllles  holding  tbat 
there  are  no  good  reasons  to  auataln  such  an 
exception.  Potter  v.  Thompson,  10  B,  I.  1 ; 
Brightman  v.  Reeves,  21  Tex.  70;  Davis  v. 
Funk.  39  Pa.  248,  80  Am.  Dec.  319.  We  are  not 
railed  upon,  however,  to  determine  whether 
Hamilton  had  a  right  to  sell  the  note  Independ- 
ent of  sn  ngreement,  as  tbe  Issue  presented  and 
Cried  was,  whether  Hanter  authorised  HsmJlton 
to  make  the  sale,  and  tbla  Issue  bos  been  re- 
solved by  tbe  Jury  In  favor  of  Hamilton.  The 
aoChorltlea  are  uniform  upon  tbe  question  that 
the  dIspoBltlon  to  tie  made  o(  a  pledge  may  be 
regulated  by  tbe  contract  of  the  parties." 

An  examination  of  Brightman  v.  Reeves,  21 
Tex.  70,  and  Davis  v.  Funk.  30  Pa.  343,  80  Am. 
Dec.  519,  shows  that  they  do  not  go  to  the  «■■ 
tent  claimed  In  the  statement  above  set  forth. 
In  the  first-named  case  there  was  aatborlty 
claimed,  and  lo  the  other  caae  the  coort  of  last 
resort  aald  tbat  the  gueatlou  waa  Dot  brought 
up  on  error. 

A  bank  having  loaned  money  to  another  bonk. 
taking  the  bills  of  the  latter  as  collateral  on  a 
contract  authorlzlnB  that  the  bills  ml^t  be 
put  In  circulation  on  tbe  maturity  of  the  debt, 
bad  no  right  to  sell  the  bills  In  the  market  on 
Ibe  maturity  of  the  debt,  after  the  bank  Issuing 
them  had  failed,  and  the  pledgeor  wsa  entitled 
Co  a  credit  on  the  debt,  of  the  dlvldeuda  paid  on 
such  bills  by  the  bank  recelvera  Ke  Litchfield 
Bank.  28  Conn.  STE. 

Where  a  mortgage  note  Of  |800  waa  pledged 
for  |B0.  and  the  pledgeor  notlQed  the  pledge* 
that  he  would  sell  the  same,  and  a  rq^y  was 
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Pursuant  to  this  notice,  and  without  ftiiy 
demand  upon  the  maker  of  the  original  note, 
Lhe^  parties  undertook  to  sell  the  collateral 
in  question,  when  S.  C.  Jarnigan  having  bid 
fur  it  the  buiu  of  VST. 60,  it  was  delivered  to 
hint,  as  the  purchaser.  Thereupon,  claim' 
Ing  to  be  its  owner  under  this  purchase,  be 
filed  his  petition  in  this  cause,  instituted  to 
wind  up  the  estate  of  Maij  P.  Moeee,  now 
decesded,  one  of  the  indorsers  of  this  col- 
lateral, asking  that  ho  be  given  a  decree  for 
the  face  value  of  the  note,  and  interest  upon 
it.  The  chancellor  allowed  a  decree  for  the 
sum  of  $ST.50,  the  amount  paid  bj  him. 
From  this  decree  he  prajed  an  appeal,  and 
the  court  of  chancer]^  appeals  reversed  the 
chancellor  and  diBmiased  big  petition.  From 
the  finding  of  this  latter  court,  he  has  ap- 

For  the  purpose  of  tliia  caae,  it  ma^  be 
conceded  that   Uie  power  of   sale  given   in 
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this  oontract  of  pledge  was  not  a  personal 
trust  to  be  eiarcised  bj  the  payee  alone,  but 
under  the  temts,  "to  the  (»der  of,"  would 
pass  to  an  aesiKnee,  as  in  a  mort^;age,  where 
the  authority  is  given  to  the  mortgagee  or 
"aseigns,"  2  Pingrey,  Chatt.  Uortg.  G  1320, 
But  this  concession  wilt  not  avail  the  peti- 
tioner, Jarnigan;  for  there  is  an  objection 
we  think  fatal  to  this  claim.  As  hala  been 
seen,  the  original  note  waa  nearly  four  years 
past  maturity  at  the  time  of  this  attempted 
sale.  The  first  bolder  had  from  time  to 
time  accepted  payments  upon  it,  until  there 
was  only  $50  of  the  principal  due  upon  it. 
No  demand  was  made  upon  ite  maker  by 
Galbraitb  &  Maloney  to  pay  it  and  redeem 
bhs  collateral,  nor  was  any  notice  of  Uie 
purpose  to  sell  givea  him;  the  only  no- 
tice being  the  one  hereinbefore  set  out.  Bj 
the  terms  of  the  pledge  the  bank  was  vested 
"with  authority  to  sell  the  same  [the  col- 


sect,  ir  not  paid  b7  next  dar  to  sell  It,  and  the 
pledgee  sold  It  to  the  parse  Cor  f  Bl,  tbe  U&bllJtT 
iiC  the  purcbBser  Co  the  pledgeor  was  held  to 
depend  nn  whctlier  tba  pledgeor  aathorJied  ths 
•ale,  and  whether  the  purchase  was  made  In 
good  (alcti  (or  a  reasonable  price.  BrlKhtman  v. 
Bfeves,  21  l'e;i.  TO. 

Uut  In  Potter  t.  Thompson.  10  H.  I.  1,  a  sals 
of  commercial  paper  by  a  pledgee  after  Its  ma- 
turit;,  pledged  for  the  loan  of  certain  bonds, 
was  held  valid  where  notice  of  the  time,  pli«^ 
and  manner  of  sale  was  given  to  tbe  pledgeot'i 
agent,  the  pledgaor  being  i.beent  In  Europe  and 
liaviDg  given  his  agent  power  of  attorae;  to 
(raosact  all  business  of  whatsoever  kind  In  bis 
name  during  his  abaenre.  An  offer  to  redeem 
the  collateral  unaccompanied  b;  a  tender  did 
not  anect  the  sale.  In  this  case  the  distinction 
la  made  aa  to  tbe  implied  authorItT  to  sell  com- 
merclsl  paper  before  It  matures,  b;  the  pledgee, 
and  tbe  lutborlty  to  sell  the  same  after  It  ma- 
tures. In  this  case  the  cule  Is  applied  that  the 
pledges  of  personal  propertj  has  authority  to 
sell. 

In  Potter  v.  Ibompson.  10  R.  I.  1,  tbe  case  of 
Wheeler  v.  Newboald,  16  N.  Y.  892,  la  dlstln- 
Kulabed.  In  neither  case,  wss  there  any  con- 
tract authorizing  a  sale  of  commercial  paper. 
The  sale  wbi  he'4  Inyalld  in  the  Wheeler  case, 
and  held  valid  In  the  Potter  Case :  la  the  latter 
laat,  on  tbe  ground  that  tbe  collateral  had  ma- 
tured, while  In  tbe  Wheeler  Case  It  bad  not  ma- 
tured, and  on  the  further  gronnd  that,  as  a 
court  of  equity  would  grant  aa  order  for  tbe 
■ale  of  paper  after  it  bad  matured.  It  was  uu- 
neceesary  to  put  the  pledgee  to  tbe  expense  of 
appealing  to  such  a  court,  and  that  if  proper 
notice  WBI  given,  and  no  other  objection  was 
made  to  the  sale.  It  would  be  valid. 

In  rotter  v,  Thompson,  10  R.  I.  1,  referring 
to  Wheeler  v.  Newbould,  10  N.  T.  392,  It  was 
•aid:  "It  msy  be  a  reasonable  exception  to  tbe 
rule  that  the  pledgee  of  commertlal  paper  soon 
to  mature  should  not  sell  It  Immediately  upon 
The  piedgcor's  default,  bnt  should  wait  for  it  to 
■nature  and  then  present  It  lor  payment.  It  Is 
not  Improbable  that  a  court  of  equity,  II  sailed 
to  sanction  tbe  sale  of  such  paper,  before  It  ma- 
tured, for  tbe  beneBt  of  tbe  pledgee,  wonld  re- 
fuse tbe  regueet.  but  If  tbe  same  request  were 
■OBde  after  the  paper  had  matured  ajid  payment 
thereof  had  been  refused,  we  are  Inclined  to 
tbink  tbe  request  would  be  deemed  reasonable, 
and  would  be  granted.  We  aee  no  good  reason 
for  reqnlrlng  that  tbe  pledgee  should  be  at  the 
expense  of  a  snlt  In  eqnity  to  anthorlie  a  sale. 
If  a  Bsle  is  to  be  bad,  except  It  be  for  the  pro- 
tection of  tb*  pledgeor;  and  the  pledgeor.  If 
fi3  L.  K.  A. 


In  Blchards  v.  Davis,  D  Clark  (Pa.)  <71,  the 
owner  of  a  note  of  11,000,  Indorsed  by  T.,  dated 
April  T,  due  In  August,  placed  the  same  In  the 
bands  of  a  brtdier  to  sell,  and  on  falling  to  sell 
he  pledged  tbe  same  tor  t'OO,  to  be  repaid  the 
2d  of  May.  The  pledgee  sold  the  same  through 
a  broker  on  tbe  SOth  day  of  May.  for  1800.  to 
the  Indorsee  T.  The  pledgeor  tendered  the  debt, 
which  was  refused,  and  then  sued  for  the  value 
of  tbe  note.  He  was  awarded  tbe  surplus  aris- 
ing from  tbe  sale  after  paying  his  debt,  and  ex- 
cepted to  tbe  award.  It  was  held  that  a  pledge 
of  this  kind,  wtiere  the  time  of  redemption  Is 
fixed  long  prior  to  the  maturity  of  the  note.  Is 
not  controlled  by  tbe  law  of  ordinary  pledges 
of  commercial  paper,  and  that  the  pledgee  did 
the  maturity  of  the 
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'.  Punk,  SB  Fa.  243,  60 

),  the  trial  court  held,  first,  that  a  pledgee 
iromlssory  note,  in  the  abi  ... 


Dm. 


default  of  payment,  could  sell  the  secur- 
ity to  pay  tbe  debt ;  aecond,  that  a  sate  made 
without  notice  to  tbe  pledgeor  of  the  time  and 
place  of  sale  waa  invalid.  The  pledgeor  recov- 
ered the  difference  between  the  sum  due  snd  the 
face  value  of  the  note.  On  appeal  tbe  court  re- 
fusd  to  discuss  the  flrst  point  for  It  was  with 
the  plalntllt  in  error,  and  alBrmed  the  Judgment 
oD  tbe  second  point,  that  a  notice  to  the  pledgeor 
a{  an  Intent  to  sell  and  of  the  time  and  place 

Where  the  pledged  note  baa  several  years  to 
run  after  the  debt  matures  the  pledgeor  may  ob- 
tain an  order  of  court  to  have  It  sold.  Porter 
V.  Fraier.  6  Ulsc.  t>[>3,  2T  N.  X.  Supp.  SIT  :  Cteg- 
horn  V.  Mlnnnota  Tltls  Ins.  A  T.  Co.  67  HInn. 
341,  BO  N.  W.  320. 

In  Porter  v.  Friier,  0  Ulsc  SS3.  2T  N.  T. 
Supp.  SIT.  the  court  said :  "A  dlatlnctlon  may 
well  be  drawn,  even  In  the  case  of  commercial 
paper,  between  (ollateral  securities  shortly  to 
mature  and  those  having  a  long  time  to  run. 
In  the  first  case  It  may  be  assumed  that  the 
parties  intended  that  the  holder  should  resliss 
upon  tbe  collaterals  themselves  by  their  collec- 
tion when  due :  In  the  other  case,  that  the 
holder  should  realise  by  a  sale  of  the  collster- 
als ;  and  It  waa  expressly  belt  in  Richards  v. 
Davla,  6  Clark  (Pa.)  4T1.  that  a  pledgee  of  a 
note  which  Is  not  to  mature  until  long  after 
the  principal  debt  has  Implied  autboclty.  on 
default,  to  sell  the  note,  and  that  he  need  not 
wait  to  collect  IL     And  see  also,  on  this  snb- 
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Ikteral)  at  public  or  private  sale  on  the  dod- 
performance  of  this  promise  [that  is,  the 
promise    to    pay    ninetj   days  after   date], 


without  notice.''  But  is  there  any  la' 
which  would  regard  a  sale  made  bj  the 
bank  under  the  conditions  mentioned  aa  a 
proper  exercise  of  this  authority!  The  ac- 
ceptance of  payments  from  the  maker  of  the 
original  note  at  different  times  after  ma- 
turity, and  the  indulgence  given  to  him  for 
near  four  years,  necessarily  lulled  him  into 
a  sense  of  security.     He  had  a  right  to  sup- 

£ose,  under  theee  circumstances,  and  after 
is  note  had  been  reduced  to  a  trifling  bal- 
ance, that  before  e^cercising  the  right  to  sell 
a  demand  would  be  made  upon  him  to  re- 
deem his  collateral.  The  general  rule  is,  in 
the  absence  of  express  authority,  that  the 
pledgee  has  no  right  to  dispose  of  collateral 
securities,  snch  as  bills  and  not«s,  upon  de- 
fault in  the  payment  of  the  original  debt. 
Joliet  Iron  A  Steel  Co.  v.  Ecioto  Fire  Brick 
Co.  82  111.  048,  26  Am.  Rep.  341 ;  Morris 
Canal  d  Blcg.  Co.  v,  Letcis,  12  N.  J.  Eq.  323; 


Slecena  v.  iri%,  165  Mass.  402,  43  N.  E. 

177.  It  is  otherwise,  however,  when  tbe  au- 
thority to  sell  is  given  by  the  contract  of 
pledge.  But  "such  a  power,  given  by  Cfw- 
tract,  however,  so  far  as  it  enables  the 
pledgee  to  extinguish  the  right  of  ths 
pledgeor  to  redeem,  will,  as  other  contracts 
affecting  equities  of  redemption,  be  cim- 
strued  favorably  for  the  interests  of  the 
pledgeor,  so  far  aa  is  consistent  with  ths 
rights  of  the  pledgee.  The  power  of  sale 
must  be  exercised  with  a  view  to  the  inter- 
est of  the  pledgeor,  as  welt  as  of  the  pledgee, 
and  the  sale  must  not  be  forced  for  tiarely 
enough  money  to  secure  the  payment  of  the 
debt. '  Colehrooke,  Collateral  Securities,  % 
"1.  We  think  the  sale  complained  of  n'as 
disregnrd  of  these  equitable  principles, 
and  that,  if  it  had  been  made  at  the  instance 
of  the  original  holder,  it  would  not  have 
been  tolerated  by  a  court  of  conacience.  Ko 
more  favor  will  be  shown  to  it  when  made 
by  Galbraith  &  Maloney  under  a  notice 
which  gave  no  information  to  the  pledgeor. 


Tbe  general  rule  Is  that  a  Mie  of  pleHgieO 
bonds  or  eommertlal  paper  without  dsmand  and 
notice  of  tbe  time,  place,  and  manner  of  aala 
will  render  tb«  sale  InTalld.  Tbs  eiceptlun  to 
tbls  rule  Is  where  there  Is  no  one  upon  whom  a 
notice  of  sale  can  be  served. 

The  tollowiiiK  eaaes  hold  that  a  sale  of  sucb 
pledged  Becurlt7  without  notice  ol  the  time, 
place,  and  manner  of  ule  will  be  invalid  ;  Klch- 
ards  T.  Uaris.  G  Clark  {Fa.)  471;  Strong  v. 
National  Mechanics'  Bkg.  Asso.  45  N.  Y.  TIS ; 
Washburn  t.  Pond,  Z  Allen,  4T4  :  Read  v.  Lam- 
bert. 10  Abb,  Pr.  N.  8.  428:  Handy  v.  Sibley, 
4a  Ohio  St.  »,  17  N.  B.  32B ;  Laclede  NaL  Bank 
T.  Hlctoxdaon.  158  Mo.  270,  66  S.  W.  1117; 
OoldsDildt  T.  Flmt  M,  E.  Churcb,  2G  Mltui,  202 ; 
Corteljou  t.  Lansing,  2  Cai.  Caa  203 ;  Evans  v. 
Darlington,  0  Blsckf.  320 :  Zlmpleman  v.  Veed^r, 
98  III.  613 ;  SteceuB  v.  Uurlbut  nank.  31  Conn. 
149;  Davis  T.  Funk,  39  Pa.  243.  80  Am.  Dec. 
619;  Berber  v.  Hathaway,  4T  App.  Dlv.  ISS,  62 
N.  y.  8upp.  829. 

Bonds  purchased  and  carried  b;  a  broker  on 
marginal  security  are  held  by  him  as  a  pledge 
for  the  payment  of  advances  made  by  him  ou 
tbelr  purchase,  and  s  sale  without  authority 
and  without  notice  Is  an  aulawfut  conversion, 
and  renders  the  broker  liable  for  any  subsequent 
enhancemnt  of  their  market  value;  not  strictly 
on  a  contract,  but  In  a  special  action  on  tbe  case 
to  recover  damages  for  a  wrong.  Bead  v.  Lam- 
bert. 10  Abb.  Pr.  H.  8.  428. 

Where  bonds  were  deposited  with  a  bank  as 
collateral  tor  an  advance  It  was  held  that,  as- 
suming that  tbe  bank  bad  a  lien  for  subsequent 
overdrafts,  It  bad  no  right  to  enforce  the  lien 
by  a  private  sals  without  notice  to  tbe  pledgeor. 
Strong  T.  Nstional  Mechanics'  Bkg.  Asso.  4S  N. 
T.  718. 

Where  a  pledgee  of  a  bond  aa  collateral  was 
authorized  by  the  pledgeor  to  repledgs  the  tmnd 
aa  further  collateral  to  secure  the  pledgee  as  In- 
dorser.  It  was  held  that  each  pledgee  could  not 
consent  to  a  sale  of  the  bond  without  notice  to 
the  flrat  pledgeor  of  the  sale.  Such  pledgeor 
will  be  enUtled  to  a  credit  of  tbe  actual  value 
of  tbe  bond  at  the  time  of  the  sale,  to  be  ap- 
plied on  his  obligations  held  by  the  pledgee  or 
■nbseguent  pledgee,  or  by  a  bolder  taking  tbe 
RL.R.  A. 


Fame  after  maturity.     Washburn  r.  Fond,  2  Al- 
len, 474. 

And  B  purchase  of  a  collateral  mortgage  and 
note  by  the  pledgee  at  his  sale  will  Dot  cut  off 
the  claim  of  a  party  to  whom  was  pledged  tbe 
equity  ot  redemption  bythe  original  pledgeors, 
the  pledgee  consenting,  where  the  second  pledgee 
bad  no  notice  of  the  sale.  Handy  v.  tilbley,  4S 
Ohio  8t  e,  IT  N.  K.  32B. 

In  Laclede  Nat.  Bank  v.  Richardson,  ISO  Ho. 
270,  se  8.  W.  HIT,  It  was  held  that  a  sale  of 
(10,000  face  value,  commercial  paper,  and  pur- 
cUase  by  pledgee  tor  (8,800,  was  void  where  tbe 
printed  notice  ot  sale  did  not  stale  upon  what 
authority,  or  by  virtue  of  what  power  tbe  sale 
was  to  be  mnOe.  but  was  signed  simply,  "M. 
Ai^nt,"  and  did  not  state  the  terms  of  sale,  and 
nothing  Indicated  thst  the  asle  was  to  be  In  be- 
half of  tbe  bank,  tbe  pledgee.  The  notice  slaii 
■  as  Inadequate,  giving  only  four  day's  time  to 
examine  the  collstersls.  Tbe  sale  Inside  tbe 
storm  doors  ot  the  courthouse  oa  account  of 
Inclement  weather,  only  three  or  four  bidders 
being  present,  was  also  Improper.  The  fact 
that  the  attorney  for  the  pledgeor  was  present, 
and  oald  be  would  make  his  objections  to  the 
court,  was  held  not  to  constitute  an  estoppel. 
Tbe  power  ot  sale  provided  :  "I  hereby  authoi> 
lie  said  Laclede  National  Bank,  or  any  of  Its 
officers.  Co  sell  ssld  collnteral  st  public  or  pri- 
vate sale,  or  otherwise  st  Its  option,  without  ao- 
llce.  .  .  .  Ssld  Laclede  National  Bank  ot 
St.  Louis  BhsJl  also  have  the  right  at  any  such 
salelo  bid  foror  purchase  ssld  pledged  property, 
or  any  part  thereof.  In  Its  own  name,  and  for  Ita 
own  use  and  beuellt." 

The  pledgeor  does  not  lose  his  title  to  a  note 
pledged  where  the  pledgeor  sold  tbe  ssme  with- 
out notice  to  tbe  pledgeor  at  Che  time,  place,  and 
manner  of  sale.  Ooldsmldt  v.  First  H.  B. 
Chnrcb,  25  Minn.  202.  In  this  caae  the  con- 
tract of  pledge  provided  for  a  sale  of  the  pledge. 
bnC  did  not  provide  how  It  should  be  sold. 

And  where  s  pledgee  sold  a  depreciation  note 
it  the  pledgeor  without  previous  demand,  and 
applied  the  proceeds  at  tbs  sale  to  the  debt,  the 
sale  was  held  to  be  Illegal.  Corcelyou  t.  Lan*- 
Ing,  3  Cal.  Gas.  203. 

Garlick  t.  Jamea  13  Johna  146,  7  Am. 
Dec.  294,  In  one  of  the  briefs.  It  was  said  that 
the  pledge  in  Cortelyou  t.  Lansing.  2  CaL  Caa 
200,  was  a  note  delivered  as  security  tor  a  debt 
In  tbe  other  brief  It  waa  said  to  be  a  cerUflcaCt 
of  public  stock. 


looa 


But  it  ii  said  that  at  leut  tlie  court  of 
ehancery  appeals  was  in  error  in  revering 
that  part  of  the  cbancellor*!  decree  whicE 
gave  the  petitioner,  Jamigan,  a  recovery  for 
iS7^0,  &H  the  eomplainaat  did  not  appeai, 
and  petitioner  only  appealed  {rom  it  in  so 
far  an  it  limited  hia  recovery  to  that  Bum. 
We  take  it  that  the  purpose  of  the  petition- 
er was  U>  limit  his  appeal  eki  that,  whatever 
might  ba  thB  ultimate  result  of  his  couten- 
tioQ,  he  would  at  least  save  the  sum  so  de- 
creed. But  wc  do  not  think  he  did  this. 
The  n^rding  of  the  decree  on  this  ptant  ia 
aB  follows:  "From  the  foregoing  decree  so 
limiting  his  recoveiy  the  said  S.  C.  Jarui- 
^D  [ira^a  an  appeal,"  etc.  As  we  construe 
■t.  this  18  an  appeal  that  brings  up  the  whole 
case.  But,  if  error  in  this,  it  cannot  avail 
appellant.  The  controversy  is  as  to  hia 
ownership  of  this  note.  He  claims  the  whole 
of  it,  and  is  entitled  to  the  whole  or  no  part 
of  it.  Hii  appeal  necessarilj  involves  the 
whole  case,  that  is,  hia  title  to  the  not«  ai 
u)   entirety.     He  cannot  shape  his  conten- 

A  sale  ot  a  note  b;  the  pledgee  holding  tba 
■ame,  vrlthout  glvlnt  notlca  to  the  pledgeor.  will 
render  the  pledgee  liable.  Btuds  t.  Darlington, 
S  BlBckr.  320.  In  tLls  tsae  the  coutiai:t  of 
pledge  did  not  aotborlu  a  sale  without  notlee. 
The  note  wai  not  iDdoraed  b;  the  pledgeor,  who 
retained  the  general  ownership  In  tbe 


tion  in  this  court  ao  as  to  eluninate  this 
question.  He  cannot  bring  up  one  part  of 
a  single  controversy,  but  in  appealing  he 
opens  up  the  whole  field.  If  this  was  not 
so,  the  court  of  chancery  appeals  vrouldhave 
been  placed  in  the  incongruoua  position  of 
holding  that  the  petitioner  acquired  nothing 
by  the  purchase  of  the  notes,  and  yet  affirm- 
ing the  decree  giving  a  part  of  it.  It  would 
be  otherwise  if  there  had  been  several  sub- 
jects of  litigation  settled  by  decree  in  the 
court  below.  One  appeal  limitod  to  one  of 
these  subjects  would  leave  the  decree  oper- 
ative as  to  tbe  remainder.  But,  even  if  the 
appeal  was  limited,  it  was  the  duty  ot  the 
court  of  chancery  appeals,  as  tras  said  in 
IPJIIiami  V.  BuTg,  B  Lea,  450,  "to  dismisB 
this  special  appeal,  aa  improperly  granted, 
or  treat  it  as  bringing  up  the  entire  case." 
That  court  adopted  the  latter  alternative, 
and  their  decree  reverting  the  decree  of  the 
chancellor  and  ditmiMins  the  petition  of 
Jamigon  i*  affirmed. 


eof  cc 
t>;  tbe  pledgee  to 


the  maker  for  the  imouiit  of 


i  III. 
613. 

Tbe  contract  ot  pledge  la  this  ease  suthorlxed 
a  public  or  private  sale  without  notice.  The 
court  held  that,  bad  there  been  no  sreclal  power 
of  Hie  In  the  contract.  It  would  have  b«en  the 
duty  at  tbe  pledgee  to  have  coLlected  tbe  note 
and  applied  the  proceeds.  Tbe  court  also  held 
that  the  pledgee  could  not  take  leaa  tbau  the 
value  ot  tbe  collateral  Irom  the  obligor,  where 
that  debt  waa  well  secured  b;  mortgage.  The 
court  said  tbat  In  some  cases  the  maker  ot  com- 
mercial paper  may,  wbere  tbe  same  la  being  sold, 
purchase  and  acqclre  title  to  auch  paper  as 
when  tbe  aame  1*  made  by  ao  admLnlstrator  un- 
der tbe  order  ot  court,  or  by  an  aaalgpee  ot  a 
bBDkrupt  or  director  at  creditors. 

Under  a  pledge  as  collateral  security  ot  stock 
and  notes  with  a  right  to  sell  It  the  Idebldnesa 
Is  not  paid  within  a  reasonable  time,  but  with 
no  arraagement  an  to  tbe  time,  place,  or  manner 
ot  sale,  a  sale  without  notice  on  condition  that 
It  Is  to  aland  If  tbe  debt  Is  not  paid  that  day. 
will  be  a  cunveralou.  Stevens  v.  Hurlbut  Bank, 
31  Conn.  146.  In  Ihla  case  the  pledgee  notlfled 
the  plvdgeor  that  his  Indebtedneaa  must  t>e  paid 
that  day  or  the  collateral  would  be  sold.  He 
pleaded  tor  one  day's  time,  and  In  tact  by  tbe 
next  day  bad  discounted  with  the  pledgee 
enough  to  pay  the  greater  part  ot  the  ludebted- 

Where  a  note,  left  by  tbe  owner  with  a  broker 
lo  be  sold  was  pledged  by  him  for  a  loan  to  hlm- 
■ell.  and  on  detnult  ot  payment  waa  sold  by 
[he  pledgee  tor  much  less  than  lis  face,  without 
notice.  It  was  held  that  the  administrator  of 
the  owner,  having  tendered  the  advance  made  by 
the  pledgee,  was  entitled  to  recover  from  bim 
tbe  diCTereiice  between  that  mm  and  the  face  ot 
Ibe  note.  Whether  proper  to  sell  tbe  collateral, 
not  determined,  becauBe  the  question  was  Dot 
raised,  Davis  v,  Funk,  SB  Ps.  243,  80  Am. 
Dec.  al9. 
UL.R.  A. 


pledgeor  cannot  maintain  an  action  tor 
in  on  the  claim  that  no  notice  ol  the 
sale  of  bonds  held  as  collateral  was  glveo  to  tt 
by  the  pledgee,  where  the  pledgeor  (a  baiik)  had 
censed  to  eilst,  and  there  was  no  officer  upoD 
whom  notice  could  be  served.  City  Bank  of 
Racine  v.  Babcock,  Holmes.  ISO,  Fed.  Caa  No. 
2,T41.  In  this  case  the  court  said:  "There 
was  coupled  with  the  power  ot  sale  a  coQdltloa 
tor  the  benedt  ot  the  pledgeor,  that  tbe  pledgee 
should  give  thirty  days'  notice  before  the  sale. 
The  performance  of  this  condition  became  Im- 
possible by  the  act  ot  tbe  party  for  whose  bene- 
Ht  It  was  made.  For  years  before  tbe  sale  (It 
tbe  bank  had  any  corporate  eilstence,  which  Is 
at  least  doubtful)  It  certainly  bad  no  place 
where,  or  acUng  offlcers  upon  whom,  notice 
could  have  been  served." 

And  a  pledgeor  cannot  complain  ot  the  sale  of 
bonds  held  aa  collateral  where  he  has  notice  to 
redeem,  and  has  knowledge  ot  tbe  time  and  place 
ot  sale.  Alexandria  L.  &  H.  K.  Co.  v.  Burke,  22 
Gratt.  2B4. 

And  a  sale  ot  bonds  by  tbe  pledgee  was  held 
Tslld  wbere  he  at  the  aale.  properly  advertised, 
ordered  the  auctioneer  to  continue  tbe  sale  tor 
a  week  on  account  of  the  apparent  scarcity  of 
bidders,  but  such  order  was  Immediately  coun- 
termanded on  tbe  request  of  tbe  bidders,  and  no 
marked  dispersion  of  the  attendsnce  wsa  ob- 
served. There  was  nothing  shown  that  Im- 
pencbed  the  bona  fide  character  ot  the  sale. 
Wblte  V.  Kahway,  IS  Fed.  833. 


III.  . 


It  seems  that  the  pledgee  may  obtain  an  order 
from  court  tor  the  sale  of  collaterals  and  for 
the  psyment  ot  the  debt.  The  rigbl  to  such  an 
order  does  not  seem  to  be  questioned  where  the 
pledged  securities  have  a  long  time  to  run,  or 
where  Ihe  pledgeor  Is  a  nonresident  ot  tbe  state. 

In  Ibe  tallawlDg  cases  an  order  from  court 
was  obtained  by  tbe  pledgee  for  the  sale  of  col- 
laterals and  for  tbe  payment  of  the  debt :  Car- 
ter V.  Wake.  4S  L.  J.  Cb.  N.  B.  841.  I..  R.  4  Cb. 
niv.  SOG  :  Porter  v.  Frazer.  6  Ulsc.  B53,  27  N.  Y. 
Supp.  n\l :  Donoboe  v.  Usmble,  38  Cal.  3S4.  BS 
Am.  Dee.  390:  Cleghom  v.  Minnesota  Title  Ills. 
&  T.  Co.  B7  Minn,  341,  69  N.  W.  320 :  Adams  v. 
Coons,  37  La.  Ann.  30S :  First  Nat.  Bank  v.  Ohio 
Falls  Car  &  Locomotive  Works,  20  Fed,  65. 

Where  bonds  were  deposited  as  collateral  It 
was  held  tbat  tbe  pledgee  could  obtain  an  order 
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of  nla,  also  Mitliocliliig  him  to  bid,  be  Dot  con- 
dnctlDK  tbe  akle.  Carter  t.  Wake,  16  L.  J.  Cb. 
N.  S.  841,  L.  B.  4  Ch.  UIt.  60S.  In  tbia  c«ae  tbe 
i-onrt  refused  to  frant  a  torecloBDre  of  the 
eqaltf  of  redemption  In  the  bondi^  but  iranied 
an  order  of  sale. 

A  pledgee  holding  a  bond  and  mortga^  ma' 
taring  Id  oier  two  yean,  a*  collateral  for  a  note 
due  Id  three  moatha,  ma;  maintain  an  action 
to  forecloae  bli  lien  by  a  late  of  the  eecnrlty  on 
the  maturit;  of  the  debt,  althongh  tbe  pledge 
gave  QO  ezpreaa  anihorltj  for  a  ule.  Porter  v. 
Frailer,  S  Ulac.  EhS3,  2^  N.  Y.  8app.  GIT. 

And  tbe  pledgee  mar  obtain  from  a  court  ot 
equity  an  order  for  tba  sale  of  a  note  held  ai 
collateral,  where  tbe  maker  of  eucb  note  la  a 
nonreaideut  of  that  atate  and  baa  no  proportj 
therein  aubject  to  aeliure  and  aala.  Donaboe  v. 
Gamble,  38  Cal.  SE>«,  BB  Am.  Dee.  SBB. 

So,  a  pledgee  of  commercial  paper  aecnred  b; 
mortgage  not  maturing  for  aeTeral  j'eari  may 
oblaln  an  order  in  a  court  of  equity  lor  tbe  aale 
of  tbe  aame,  eapeclally  where  tbe  pledgeor  baa 
become  Inaolienc,  and  tbe  pledgee  would  lose  bli 
lien  on  tbe  collateral!  by  proving  bla  claim  In 
Inaolvency,  under  Minn.  Gen.  Stac  1878.  chap. 
41,  1  28,  providing  that  no  debti  for  wblcb  the 
creditor  bolda  a  pledge  aball  be  paid  until  tbe 
creditor  aball  bare  drat  eihaoited  bla  aecurlty. 
or  aball  eurrmdn'  and  releeae  the  aecurlty  to 
the  aaalgnee.  Clegbora  v.  Minnesota  Title  Ina. 
*  T.  Co.  CT  Ulnn.  Sll.  SB  N.  W.  3S0. 

A  pledgee  of  commercial  paper  may  purchaae 
the  aame  at  a  Judicial  aale  that  recognlaea  the 
pledge  and  la  made  to  enforce  tbe  Hen,  and  be 
will  not  become  a  ttuatee  lor  tbe  pledgeor  by 
reaaon  of  auch  purchaae.     Adams  v.  Coona,  37 


1.  306. 

Bat  an  aaelgnee  of  collateral  railroad  bonda, 
foreclosing  tbe  aame  under  an  order  of  court 
wttboat  toahlng  bla  aaslgnor,  the  pledgee,  a 
porty  and  purchasing  the  bonds,  la  liable  to  ac- 
•.-ouut  to  bla  aaslgaor,  the  pledgee,  tor  the  bonda 
purchased,  or  for  the  proceeds  or  tbIdb  thereof 
In  case  they  baTe  been  disposed  of.  FIrat  Nat. 
Bank  t.  Ohio  Falla  Car  ft  LocomotlTa  Works, 
SO  Fed.  85. 

A  court  of  equity  will  not  grant  to  a  pledgee 
an  order  at  sale  of  a  city  warrant  held  as  col- 
lateral, a*  the  remedy  at  law  Is  adequate.  The 
court  said  that  tbe  pledgee  could  not  aell  In  tbe 
abaence  of  an  agreement  to  that  effect.  Whlt- 
teker  t.  Cbarlepiton  Gaa  Co.  IS  W.  Vb.  TIT. 

In  Bickeli  t.  Rlchardaon,  23  Hun,  SSe,  It  was 
aald  that  If  tbe  pledgee  of  bonds  held  aa  collat- 
eral obtained  Judgment  for  tba  debt,  and  then 
had  tbe  bonds  sold  under  execution,  that  would 
be  a  waiver  of  bli  Hen  under  the  pledge;  that 
■be  rights  acquired  would  be  under  the  purchaae 
at  eiecution  aale  and  that  the  pledgee  conld  buy 
the  bonda  and  paaa  a  good  title  to  a  subaeguent 
purcbaaer,  even  If,  a«  between  blmaelf  and  the 
pledgeor,  his  acts  amounted  to  a  coDveralon. 

A  debtor  in  execution  aaslgncd  en  orerdue 
note  to  the  aherlff  as  collateral.  The  latter 
Bold  the  note  on  eiemtlon,  and  then  brought 
ault  on  the  aame  as  Indorsee.  It  waa  aald  that 
he  could  recover  thereon,  there  bedng  do  valid 
defenses  thereto,  bat  that  he  muat  account  to 
the  Indoraer  tor  the  proceeds.  Bowman  y. 
Wood,  15  Blasa.  n34. 

A  pledgee  obtained  a  Judgment  on  bis  debt 
that  also  provided  for  the  sale  of  a  collateral 
note  on  apcclal  eiecation.  By  mistake  of  the 
clerk  a  general  execution  was  Issued  and  the 
note  sold  thereon  and  bid  In  b;  the  pledgee.  It 
was  held  that  be  took  the  note  free  from  ^-qui- 
tlea,  It  having  been  pledged  before  maturity,  and 
that  the  purchase  on  a  general  eiecution  did 
not  alter  or  waive  bla  Hen.  Valley  Nat.  Bank 
S3  L.  K.  A. 


T.  JobnaoD  Dlrect»f7  Co.  80  Iowa,  772,  45  N.  W. 
10T6 :  Valley  Nat.  Bank  v.  Jackawaj,  80  Iowa, 
S12,  4S  N.  W.  881. 

IT.  Who  aaay  pnrttuiM. 

Tbe  purchaae  by  a  pledgee  at  hla  own  sale, 
or  by  another  peiaon  for  bis  benefit,  or  tbe  pop 
chase  of  the  collateral  by  an  obligor  thereon, 
will  be  held  Invalid  In  tbe  abaence  of  a  contract 
authorising  auch  a  purchaae.  Where  a  contract 
authorliea  Buch  a  purchase  the  conrts  will  sera- 
tinlie  the  aale  very  closely,  and  It  will  regain 
very  little  to  treat  tbe  aala  aa  Invalid  and  the 
purchase  as  atlll  continuing  the  oilglnal  con- 
tract Of  pledge. 

In  the  following  casta  It  was  held  that  a  pur- 
chaae by  a  pledgee  at  bli  own  sale  will  be  In- 
valid, In  the  abaence  of  ■  contract  aochorlatng 
such  a  purchase:  Stoke*  v.  Frailer,  72  III. 
42S :  Hestonvllle,  H.  ft  F.  Pass.  B.  Co.  ▼.  Shlelda, 
8  BrewsL  (Pa.)  2S7 ;  Bank  of  Old  Dominion  v. 
l>ubaque  ft  P.  B.  Co.  8  Iowa.  277.  74  Am.  Dec 
302 :  Steelman  v.  Welsklltel,  88  Ud.  ElB.  42  Atl. 
216 ;  Boacb  v.  Duckworth.  BS  N.  T.  3B1 :  FlrM 
N'at.  Bank  v.  Hall,  22  App.  Dlv.  3SS.  47  N.  Y. 
Supp.  10fi4  ;  Laclede  Nat.  Bank  V.  aicbardson, 
ISS  Mo.  270,  H  S.  W.  1117 :  First  Nat.  Bank  T. 
Ohio  Falla  Car  ft  Locomotive  Worka,  20  Fed, 
66 :  Knickerbocker  Truat  Co.  v.  Penacook  Mfg. 
Co.  100  Fed.  814. 

So  where  the  aale  Is  to  a  satety  of  tbe  pledge- 
or.  Dsna  v.  Buckeye  Coal  ft  Coke  Co.  38  111. 
App.  371. 

And  where  tbe  aala  li  to  the  obligor  of  the 
collateral.  Union  Truit  Co.  v.  Blgdon,  03  111. 
4B8;  Zlmpleman  v.  Teeder,  98  111.  dlS;  McLe- 
moi^  V.  Ilanklna,  48  M!n.  71G. 

In  Stokea  v.  Frailer,  72  111.  428.  It  waa  held 
tbat  bonds  held  bj  a  pledgee,  who  advanced 
money  on  a  contract  for  mnnlclpal  Improve- 
ments, were  a  truat  fund,  and  tbat  the  pledgee 
purchasing  at  bla  own  sale  would  acquire  no 
title  as  igalnsC  tbe  pledgeor  It  be  desired  to  re- 
pudiate the  aale.  Tbe  pledgee  would  retain  a 
lien  for  the  debt  It  the  pledgeor  elected  to  treat 
the  sale  as  void.  In  this  cute  It  waa  said  that 
If  the  purchaae  bad  been  made  by  a  dlalnterested 
party,  bona  flde  and  for  value,  tbe  title  would 
have  pasted :  and  it  the  sale  had  been  without 
authority,  or  for  the  purpose  of  obtaining  an  un- 
due advaDtage,  tbe  pledgee  would  have  been  re- 
quired to  account  tor  the  traat  property  thus 
BO  id  at  Its  fair  cash  value. 

And  a  bank  purchasing,  tbrongh  a  third  party 
acting  aa  agent,  rallioad  boDda  held  by  It  as 
coIlHteral.  at  a  sale  on  notice  to  the  debtor,  will 
only  acquire  title  aa  a  pledgee,  as  under  tbe 
original  title.  Bank  of  Old  DomlDtoD  v.  Do- 
buque  ft  P.  R.  Co.  8  Iowa,  277,  74  Am.  Dec.  S02. 
In  this  caae  It  waa  said  that  a  sale  to  a  third 
person  would  have  passed  tbe  title. 

A  trastee  ot  a  corporation  pledged  bla  bonda 
of  the  corporation  ot  the  value  of  (8,000  for  iia 
debt  ot  f6,000,  and  the  pledgee  sold  theboDdtfor 
ttMO.  and  obtained  Judgment  agaJnat  some  ol 
the  truBteek  fur  tbe  balance  of  the  debt,  on  ac- 
count ot  tbelr  failure  to  nie  a  oorporatlon  report. 
Tbe  pnrchBser  of  the  bonds  also  obtained  ]udg. 
ment  on  ihcm  agaloat  another  trustee  In 
anotber  action,  and  released  the  Judgmeoi  Mi 
the  payment  of  (1,300.  In  sn  action  to  enjoin 
the  pledgee  tram  pursuing  tbe  trustees  on  bis 
Judgment,  it  waa  held  tbat  the  purchaser  was 
the  sgent  of  tbe  pledgee  (tbe  creditor)  and  that 
the  creditor  was  entitled  to  the  balance  of  bis 
judgment  deducting  tbe  proceeds  of  tbe  sole  and 
the  (1.300.  Roach  v.  Duckworth.  SC  N.  T.  301. 
This  was  on  tbe  theory  tbat  tbe  pledge  waa  nn- 
I  changed  by  the  sale;  that  the  pledgee  waa  en- 
titled to  be  paid  hla  debt  in  full :  that  tbe  agent 
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■■leaied  tbs  bond  JudirmeuC  witliaut  tlw  consent 
«(  the  pledge*,  but  chat  Che  pledgee  would  be 
feonnd  bj  Che  p&jionit  made. 

A  purchRBC  of  ■  large  unount  ol  notea  by  a 
pledgee  at  a  groaalj  Jnadeiiuate  price,  where  tba 
■ale  I>  irregular,  will  be  lUTalld.  Laclede  Nat. 
Bank  t.  BIcbardeon,  lUS  Mo.  270.  K  S.  W.  HIT. 
In  thli  caaa  the  coatract  authorlied  a  uUe  wltb- 
«ac  notice  but  a  pnbllc  sale  of  a  large  amount 
■ot  Kcurltlea  waa  made  ac  a  gteat  aacrlSce.  and 
the  notice  of  lale  was  indellnlte  and  Inaumclent. 

And  a  pledgee  purchuiug  bonda  at  an  Invalid 
•ale  vlll  be  liable  Co  account,  or.  If  the  bonda 
iiave  been  thereafter  dlspoaed  of,  be  wtl 
liable  for  the  proceed*  or  taJua  Ibereof.  thirst 
Nkt.  Bank  T.  Ohio  ralla  Car  k  LocoDOtiTa 
Worlia,  MO  Fed.  80. 

Where  a  pledgee  aold  a  mortgage  and  bond* 
■scared  tberebr  sa  collateral,  and  became  the 
purcbaier  at  the  aale.  It  was  beldi  In  a  prac«ed- 
Ing  by  him  to  foreclose  the  mortgage,  that  he 
«■■  not  a  bona  fide  holder  In  the  lenM  of  being 
In  a  poslCloii  to  enforce  the  full  amonnC  of  the 
collateral,  but  coald  only  foreclose  for  the 
•moaat  due  to  him  on  tbe  orlglaal  claim. 
Knickerbocker  Truat  Co.  T.  Penacook  Mfg.  Co. 
100  l^ed.  814. 

8o  In  Flrat  Nat.  Bank  T.  Werat,  GS  Iowa,  8S4, 
3  N.  W,  Til,  It  wai  beld  that  the  purcbaaer  o( 
•D  ■ccommodallon  note  after  maturity,  made 
and  held  as  collateral,  could  only  enforce  tbe 
■ame  to  tbe  extent  ot  the  unpaid  amoact  doe 
«D  tlie  orlglaal  debt. 

And  a  mle  to  tbe  surety  of  the  pledgeor  of 
bond)  held  by  a  bank  at  a  beavy  dlscoont,  ai 
lateral  for  the  debt  when  such  bonds  were  v 
par  value  and  tbe  purchaier  was  a  director 
Mocbbolder  In  the  bank,  waa  beld  only  to  eotltle 
the  snrety  to  Indemnlcy  tor  tbe  amount  ot  the 
debt.  Dana  T.  Bnckey»  Coal  ft  Coke  Co.  S8  111. 
App.  3T1. 

And  the  purchase  Ot  a  pledgeor's  note  by  the 
ttakei  will  be  beld  to  be  a  compromise,  and  will 
■ot  relleTe  tbe  niaker.  Dalon  Trast  Co.  v.  Ulg- 
don,  93  III.  4S8;  ZImpleman  t.  Veeder,  98  ill. 
«18. 

But  a  purchase  by  a  pledgee  under  a  contract 
•Dtherlilng  such  a  purchaaa,  where  the  sale  Is 
<alr  or  luider  a  statuCs  authorizing  such  a  pur- 
chase, will  be  valid.  The  obligor  may  be  es- 
t<^ped  by  subsequent  conduct,  as  by  laches  or 
19  nitlllcatloD,  from  repudiating  tbe  sale. 

So,  ■  purchase  by  tbe  pledgee  of  bonds  held  as 
collateral,  at  a  sale  made  In  pursuance  ot  an 
agreement  authorising  a  purchase  by  the 
pledgee,  will  be  valid.  Chouteau  v.  Allen,  TO 
Mo.  290. 

And  pledgee*  purchasing  collateral  bonds  at 
public  auction.  In  accordance  with  the  terms  of 
contract  at  pledge,  are  entitled  to  tbe  full  face 
value  of  tbe  boada.  Atlantic  Trust  Co.  v.  Wood- 
bridge  Canal  *  Irrlg.  Co.  88  Fed.  9TG. 

So,  the  purchase  ot  railroad  bonds  by  an  ac- 
comodation lodorear  lor  whose  protection  they 
aie  pledged  wilt  entitle  blm  to  recover  the  full 
face  value  of  the  bonds,  where  the  contract  of 
pledge  aiitborlsee  him  Co  purchase  tbe  same,  and 
there  Is  no  fraud  In  the  sale.  Wade  *.  Chicago, 
8.  ft  St.  L.  B.  Co.  149  U.  B.  32T,  3T  L.  ed.  T5B, 
IS  Sup.  Ct.  Bep.  892. 

The  delay  (or  two  years  by  a  pledgeor  In  at- 
tacking a  sale  of  bonds  held  aa  collateral,  and 
the  purchase  by  the  pledgee,  will  prevent  the 
pledgeor  claiming  damagea  on  account  of  the 
■obsequent  rise  In  tbe  price  ot  such  bonda  La- 
combe  v.  Foratall's  Sons.  128  O.  8.  G62,  31  L. 
«d.  2M,  8  Sup.  Ct.  Rep.  247.  This  action  was 
instltUCed  after  the  pledgee  bad  resold  the  boods 
to  (onocent  purchasers  for  value,  and  there  was 
no  attempt  to  Impeach  tbe  fairness  »t  the  sale. 
£3  L.  R.  A.  I 


So,  so  Indorsement  by  the  pledgeor  ot  bonds  as 
payable  to  bearer,  and  redelivery  to  the  pledges 
after  tbe  pledgee  had  made  a  sale  ot  the  asms 
through  a  broker,  and  parcbased  the  same  at 
Bucb  sale  at  market  price  tbrougb  sjiother 
broker,  operate  aa  a  waiver  of  tbe  pledgeor's 
right  to  damages  on  account  ot  such  sale.  IbU. 
In  thia  ease  the  coatract  authorised  a  sale  tor 
cash,  at  public  or  private  sale  at  the  i^tlon  ot 
the  pledgee,  and  tbe  sale  was  made  In  open  mat- 
ket  in  tbe  usual  way. 

And  oDder  a  pledge  autborlilug  a  sale  of 
boads  held  as  collatecala.  at  eltber  public  or  pri- 
vate aale  without  notice,  tbe  facts  that  the  aale 
was  made  at  jiubllc  aaJe  to  a  party  who  was  an 
attorney  of  the  pledgee,  and  that  Bubsequentlr 
the  pledgee  bought  tbe  bonds  of  tbe  attorney, 
will  not  render  the  pledgee  liable  to  the  pledgeor 
aa  trustee.  In  the  absence  of  fraud  or  agreement 
between  tbe  attorney  and  the  pledgee.  Steel- 
moD  V.  Welaklttcl,  88  Ud.  GIB.  42  ACI.  210, 

Third  parties  or  strangers  bave  no  right  to 
queation  the  validity  of  a  sale  of  bonds  bdd  aa 
collateral,  where  the  pledgee  becomss  a  par- 
cbaser,  as  autborieed  by  the  c«Btt««t  o(  pledge. 
The  guesCIoD  of  Inadequacy  of  prica,  or  that 
tbe  pledgee  was  Incapacitated  from  pniclutsing, 
cannot  be  made  by  a  third  party.  FarmtiiT 
Loan  ft  T.  Co.  v.  Toledo  ft  8.  B.  E.  Co.  4  C.  C.  A. 
Sfll,  8  D.  8.  App.  489,  G4  Fed.  TG9,  Bererslng  48 
Fed.  228. 

A  pledgee  may  pnrcbase  a  mortgage  note  at  a 
valid  sale,  under  Minn.  Laws  188G,  cbap.  ITl, 
providing  that  tbe  pledgee  may  bid  In  the  prop- 
erty pledged  ac  the  aale.  Watson  *.  Smith.  60 
Minn.  208.  S3  N.  W.  28S. 

And  at  a  Judicial  aale  of  commercial  paper 
the  pledgee  may  become  tbe  purchaser  of  tbs 
same.     Adams  v.  Coods,  8T  La.  Ann.  SOS. 

V.  Aemsdy  of  pledgeor. 

Tbe  pledgee  ot  a  collateral  bond  or  commercial 
paper,  selling  tbe  sams  to  pay  the  debt,  Is  gnlltf 
of  a  conversion  if  the  aale  is  not  valid.  The 
practice  in  such  cases  seems  to  differ  under  tbs 
Code.  The  general  practice  is  to  treat  such  sals 
as  a  conversion.  In  some  cases  Che  action  was 
for  an  accounting.  A  case  In  tbe  Federal  Su- 
preme Court  holds  that  as  there  Is  a  complete 
remedy  at  lew  tbe  remedy  should  not  be  ID 
equlcy.  If  the  sale  is  to  the  obligor  on  tbe  col- 
lateral It  will  be  treated  as  an  unuuthoriied 
compromise  of  that  debt,  and  tbe  obligor  may 
also  be  held  liable  for  the  balance  of  Che  coUat- 

Tbe  pledgee  will  be  liable  to  the  pledgeor.  for 
tbe  dilCerence  between  Che  debc  and  Che  ralu* 
of  collateral  securities  sold  by  blm  where  the 
Rale  Is  Invalid.  Cortelyou  v.  Lansing.  2  CsL 
Caa.  208:  FItsgersId  v.  RIocber,  32  Ark.  T42. 
29  Am.  Rep.  &  :  Washburn  v.  Fond,  2  Allen.  4T4  ; 
Barber  t.  Hathaway,  4T  App.  Div.  lOG,  82  N. 
Y.  Supp.  B2B :  Richardson  v.  Asbby,  132  Uo.  2SS, 
».<)  3.  W.  308 ;  Bead  v.  Lambert,  10  Abb.  N.  S. 
428 ;  Wheeler  v.  Newbould,  6  Duer,  29,  Affirmed 
18  N.  Y.  392 ;  Bowman  v.  Wood,  IG  Mass.  G34 ; 
First  Nat.  Bank  v.  Ohio  Falls  Car  ft  Locomotive 
Works,  20  Fed.  6G :  Haaiard  v.  Duke,  04  Ind. 
220:  BoBwell  V.  Thigpen,  TG  Uia*.  808,  22  So. 
823:  Re  LItcbfleld  Bank,  28  Conn.  GTG :  B.  F. 
Unllack  Lumber  ft  Mfg.  Co.  v.  Qray,  19  Colo. 
140.  34  Fsc.  1000:  Fletcher  v.  Dicklnaon,  T  Al- 
len, 23  :  Powell  V.  Ong,  02  111.  App.  UG. 

A  pledgee  Is  liable  to  the  pledgeor  for  the 
value  ot  a  note  at  the  time  of  demand  by  the 
pledgeor.  where  the  pledgee  Bold  tbe  aote  wltb- 
out  previous  demand  at  the  pledgeor.  CortetyoD 
V,  IjiDsIag,  2  Cal.  Cas.  203.  This  was  an  ac- 
tioa'of  aesumpelc.  The  court  held  Cbst  a  tender 
by  the  debtor  waa  unnecessary  where  Ibe  pledge* 
had  tortloualj  rendered  himself  unable  to  p*» 


Tbhmxmbb  Siitbuu  Goubt. 


Oct, 


(onn  bU  part. 


o(  dumagea  I 


D  regard  to  dunagn  tb«  court 
e  of  the  cbattBl.  at  the  tlma 
,  la  not.  la  all  caaei,  the  role 
ver,  ir  the  thlDK  be  of  a  deter- 
where  there  la  an  nncertalalf,  or  flnctuatlon  tt- 
teodtng  Che  Tame,  and  tba  chattel  afterwards 
rises  In  value,  ihe  plalatlll  can  oul]'  be  iDdem- 
ulfled  by  Giving  bim  the  price  ot  It  at  the  time 
be  CAlle  upon  che  defendant  to  reatore  It,  and 
ODD  of  the  cauB  even  carrlea  the  valae  down 
the  Ume  of  the  trial." 

And  I  pledgee  of  atate  acrlp,  aelling  more  than 
la  neceBBar;  Co  pay  cbe  debt,  la  lla 
pledgeor  Id  danuges.  Fltigerald  v.  Blocber,  33 
Ark.  T42,  2B  Am.  Rep.  3.  The  damagea 
a  caae  are  the  dlfCerence  between  the  aurplua 
paid  to  the  pledgeoc  and  the  value  of  lucb  le- 
curitlea  parcbaaed  br  the  pledgeor  to  replace 
them.  Tbe  pledxeor,  bf  accepting  tbe  Borplue, 
does  oot  tatirr  tbe  aale  aa  to  so  much  of  the 
collateral,  where  he  doe*  not  conaenl  Id  adTanco 
to  tbe  sale. 

Tbe  pledgear  will  be  entitled  to  a  credit  of  the 
actual  value  of  tbe  bouds  at  the  time  of  sale 
wbere  the  sale  of  a  bond  held  as  collateral  la  In- 
ralld.     Waahbum  t.  Pond,  2  Allen,  4T«. 

And  tbe  pledgeor  may  malDtalD  an  action  tor 
Ibe  anrpluB  betweeb  tbe  debt  and  tbe  value  of 
mortgage  bond  beld  aa  collateral,  wbere  the 
nie  la  lUTBlld.  Barber  t.  HaChawar,  il  App. 
DlT.  las,  02  It.  Y.  Supp.  S2S.  IB  tbia  case  It 
waa  said  that  "a  wrongful  aale  by  a  creditor  of 
collateral  aecurlty  placed  la  hla  bands  \>j  the 

A  pledgee  selling  e.  note  without  authority  is 
liable  for  a  coDverslon.  Richardson  t.  Aabby. 
1S2  Mo.  23S,  33  S.  W.  300.  In  this  case  tbe 
court  aald :  "Tbe  law  balds  the  pledgee  liable 
as  for  a  full  coDTeralon  and  approprlatloo  Of  the 
eoiiatecal  aa  soon  as  diapoeed  of,  and  the  pledge- 
or'a  damages  Is  the  dltTersDce  between  the 
amount  due  on  the  principal  debt  and  the  value 
of  the  collateral  at  Che  time  of  the  conversion 
M  declared   by  the  trial  court  in  It*  hndlng." 

And  B  sale  of  commercial  paper  by  tbe  pledgee 
to  the  mailer  of  tbe  same  will  reader  tbe  pledgee 
liable  to  tbe  pledgeor  for  cooreraion,  where  tbe 

pledgee  baa  not  express  power  ot  bs'-      " " 

T.  Ong,  eS  111.  App.  SIS.     In  thia  cai 

that  under  an  eipreaa  power  of  sale 

paper  could  not  be  tamed  over  to  tbe  maker, 

and  this  wonld  be  ao  beld  wbether  there  waa  any 

fraud  or  collualon,  and  a  aale  made  In  that  way 

will  be  beld  to  be  merely  a  compi 


,t  [a  said 


1  actloD 


1  the  case  may    be    i 


wbere  the  pledgee  sells  bonds  without  authority 
or  notice.  Read  v,  Lambert.  10  Abb.  Pr,  N.  S. 
42S.  In  thla  case  tbe  court  said :  "Bat  If  It 
were  necessary  to  give  to  this  case  the  name 
of  aome  old  form  of  action,  with  a  view  to  the 
present  application  of  rule*  and  principles  wblch 
would  have  been  applied  on  a  like  state  of  facts 
before  the  Code,  we  should  regard  Ibis  as  a 
apeclal  action  on  the  caae,  brought  to  recover 
damages  tar  a  wrong.  It  la  not  tbe  less  an  ac- 
tion on  the  caae  because  a  conversloa  of  tbs 
property  Is  charged,  althoogh  that  term  was 
moBI  commonly  found  In  a  pleading  In  trover. 
In  eltber  form  ot  action  a  tortious  act  would 
have  been  charged  by  tba  use  ot  that  or  aome 
equivalent  term." 

A  pledgee  Is  liable  to  the  pledgeor  tor  the 
value  of  notes  held  aa  collateral  and  sold  with- 
out authority.  Wheeler  v.  Kewbould,  G  Duer, 
19,  Afflpmed  10  N.  r.  392.  Thla  was  an  action 
to  recover  tbe  balance  due  Co  the  plaintiffs  from 
the  proceeds  of  certain  notes  which  bad  becvn 
pledKed  as  collateral. 

And  where  tbe  pledgee  sold  to  the  agent  of 
the  maker,  a  note  beld  as  collateral.  It  waa  held 
that  tbe  pledgee  was  liable  to  tbe  pledgeor  for 
eSUR.  A. 


the  dlflereoca  betwean  tbe  face  value  of  tbe  col- 
lateral note  and  tbe  Indebtedness  to  the  pledgee 
at  the  lime  of  ita  coaferaion.  B.  F.  Uallsck 
Lumber  &  Mfg.  Co.  v.  Qrey.  19  Colo.  1*0.  S4 
Fac.  1000;  Fletcher  v.  Dickinson.  T  Allen,  23. 

An  action  for  an  ecconnting,  or  for  Uie  pro- 
ceeds or  value,  may  be  maintained  where  the 
sale  of  bonds  beld  u  collateral  Is  Invalid.  Flral 
Nat.  Back  v.  Ohio  Falls  Car  &  Locomotive 
Worka,  20  Fed.  60.  In  this  case  the  court 
said:  "They  are  therefore,  all  alike,  bound, 
not  to  give  credit  tor  tbe  amount  of  their  re- 
spective bida,  but  to  account  for  the  bonds  pnr- 
chnsed.  or  for  tbe  proceeds  or  value  tbeivot 
in  case  thej  have  been  dlspoaed  of." 

So,  a  pledgee,  having  purchased  at  hla  own 
sale  bonds  and  stocks,  will  be  required  to  ac- 
count to  tbe  owner  of  tbe  aame  for  any  sarploa 
after  tbe  payment  ol  the  debt  aecnred  thereby. 
Heatonvllle,   M.  A  F.   Paaa.   B.   Co.   *.   Shielda, 
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by  the  pledgeor  without 
authority  will  render  him  liable  to  account  t» 
the  pledgee  the  same  aa  though  he  bod  collected 
tbe  note.  Hasiard  v.  Uuki^  U  Ind.  220.  Id 
this  case  It  was  held:  "It  Is  dear  that  tbs 
appellee — It  being  a  money  transaction — waa 
entitled  to  Interest  on  all  money  detained  from 
bim :  but  It  la  not  so  clear  that  the  appellant* 
were  entitled  to  deduct  the  expenses  of  col- 
lecting notes  which  Ibey  had  wrongfnily  sold 
as  their  own  property,  and  converted  tbe  pro- 
ceeds to  their  own  use," 

A  pledgeor  of  bank  bills  la  entitled  to  credit 
on  the  debt  of  dividends  paid  on  such  bills  whei* 
the  pledgee  sells  the  same  after  tbe  pledgeor 
has  Called  In  the  banking  business.  Re  Lltcb- 
ficld  Bunk.  2S  Conn.  615.  In  this  case  the  court 
said  :  "We  cannot  aasent  to  tbe  principle  ot 
law  laid  down  by  the  Judge  ot  the  superior  coott, 
as  the  very  ground.work  of  his  opinion,  that  b*. 
cause  the  Connecticut  Bank  had  no  right  (and 
we  think  It  had  not)  to  sell  as  merchandise  Id 
Iho  market  the  fT.OOO  la  bllla  of  tbe  LltchSeld 
Bank,  held  by  It  as  collateral  security  for  tbs 
loan  of  tCOOO,  It  follows  that  tbe  Connecticut 
Bank  1*  liable  to  account  for  them  at  their  par 
value.  .  .  .  Tbey  are  liable  only  for  the 
injury  which  they  have  thereby  done  to  tbe 
LlCcbSeld  Bank,  tbe  amount  of  which  Is  Just 
what  tbe  bank,  or  the  receivers  of  the  bonk, 
have  to  pay  to  the  bona  Ode  holders  of  these 
bills." 

A  pledgeor  taking  less  than  the  face  of  tbe 
note  from  tbe  maker  of  a  mortgage  note  held  as 
collateral  will  not  r^leve  the  maker  from  lla- 
blUCy  to  the  pledgeor.  ZImpleman  t.  Veeder, 
88  111.  618. 

In  LacomlH  v.  Forstall's  Bona.  12S  D.  B.  063. 

SI  L.  ed,  26S.  8  Sap.  Ct.  Bep.  24T,  It  waa  sold 

that  If  the  pledgee  should  make  a  fraudulent 

sale  of  bonds  held  as  collateral,  the  pledgeor* 

might  tender  the  amount  due  an  the  bonds  and 

bring  an  action  ot  replevin  or  aequestrallotb 

or  they  might  bring  an  action  In  the  nature  ot 

for  coaveralon,  In  which  latter  case.  If  tbey 

ceded,  tbe  value  of  the  bonds  would  be  the 

sure  of  recovery  after  deducting  tbe  amount 

to  the  pledgee, 

purchaser  at  an  invalid  sale,  with  notice 
of  tbe  pledge  of  commercial  paper,  will  be  held 
to  be  a  trustee  of  the  pledgeor.  Boswell  v. 
Tbigpen,    TG    Ulas.    808.    22    So.    823.      In    this 


e  the 


said: 


"It   B< 


a  that  t 


eubJect-mBCIer  of  litigation  la  ot  equity  cognl- 
.  Kelly  Jl  Mills  bad  no  authority  to  dls- 
the  aales  of  Ura.  Boby.  By  so  doing  tbey 
iltted  a  breach  of  trust  and  coaQdence,  and 
ell,  to  whom  tbe  notes  were  sold  at  a 
ice.  participated  In  such  wrong,  and,  by  as 

purchasing  at  a  discount,  ha  became  ■  tmate* 


1900. 
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But  In  Lscombe  t.  Farstall't  BMia,  12B  U.  S. 
682,  31  L.  ed.  2&5,  8  Sup.  Ct.  B*p.  247.  [t  WQa 
held  that  the  lamedy  ol  a  pledeeor  claiming  so 
onlawCul  aale  ol  bonds  auil  purchaBe  b;  tbe 
pledgee  la  not  la  equicy,  but  by  an  action  at 
law.  In  ttila  ease  the  coart  anld:  "The  Brat 
objectloa  to  thli  rellel  1b,  that  It  la  almplf 
What  tbey  could  rocorer,  It  they  coold  recover 
at  all,  la  an  action  at  law.  It  la  the  damaKea 
wblch,  OD  tbelr  [heorj,  are  dae  tor  an  ualaw- 
tnl  coarenlou  ol  tbe  bonda.  It  U  m>  spoken 
ol  bj  counael  lo  the  argument,  and  tbe  autbor- 
Itle*  referred  to  aa  farnlahlng  tbe  measure  o( 
Oamaicea  ore  all  In  caaea  of  actlooa  at  law  tor 
what  la  Miulralent  to  a  coaverdon  of  property 
beld  tor  BDOther'a  uie.  We  aee  no  reason  why 
a  conrt  of  equity  iboald  be  resorted  to  tor 
ttalB  remedy ;  nor  la  there  anything  In  the  na- 
tore  ot  tbe  traoaactloa.  alnce  no  actual  Craad 
on  the  part  of  Foratall't  aona  la  proved,  wby  an 
Kctlon  at  law  ahould  not  have  been  the  appro- 
priate one  to  recover  these  damages,  the  case 
!■  by  no  means  a  complex  or  dlfficnlt  one.  The 
tftcts  are  tew  and  easily  proved.  The  transac- 
HiHis  are  open  and  patent  to  everybody,  and  an 
action  at  Ian  would  aDord  complete  and  ample 
remedy  for  tbe  wrong  complained  of." 

The  pledgeor  cannot  maintain  an  action  tor 
trover  wbere  the  conttact  provides  tor  a  sale 
of  bonda  aa  collateral  after  default,  without  dd- 
tlce,  and  the  bonda  are  sold.  Tbe  remedy  of 
tbe  pledgeor  after  the  sale  of  the  aurplua  Is 
not  trover,  Loomis  v.  Btave,  TS  111.  fl23,  la 
tbls  case  tbe  pledgeor  claimed  that  the  aale  was 
Invalid  becauae  made  after  an  agreement  for 
mm  extension  of  time ;  but  tbe  court  held  that 
there  was  no  contract  of  extension. 

And  a  pledgeor  cannot  maintain  an  action 
against  the  pledgee  In  trover  where  the  sale  of 
•  note  held  In  pledge  Is  valid.  Cole  v.  Dalilel, 
U  111.  App.  23. 

A  pledgeor  cannot  diapute  tbe  purchaser's 
title  to  mortgage  bODds  pledged  as  collateral 
that  are  sold  onder  a  foreclosure  of  tbe  pledge, 
ttltbough  the  bonds  bring  but  little  at  the  snle, 
Wbere  there  la  no  fraud.  Wheelwilgbl  v.  St. 
Louli,  N.  O.  *  O.  Canal  Transp.  Co.  56  Fed.  Ifl4. 


And  where  a  pledgee  rehypothecated  railroad 

bonds,  and  was  sued  by  tbe  pledgeor  for  a  eon- 
version,  treating  It  as  a  Bale  of  tbe  collaterals, 
tbe  Judgment  In  tbst  case  will  prevent  the 
pledgeor  from  atterwards  maintaining  an  ac- 
tion to  recover  any  of  the  Becurltlea,  aa  ha 
will  be  deemed  to  have  made  an  election.  Delta 
V.  Field,  10  App.  Dlv.  425,  41  N.  Y.  Supp.  108T. 

VI.  SiHnmarV- 
Bonda  or  commercial  paper  pledged  as  col- 
lateral may  be  sold  by  the  pledgee  where  the 
contract  of  pledge  autborlies  such  a  sale.  There 
Is  an  Implied  contract  that  bonds  pledged  as  col- 
lateral may  be  sold  by  the  pledgee,  but  In  or- 
der to  make  a  valid  sale  of  the  same  the  pledgee 
mast  give  tbe  pledgeor  notice  of  the  time,  place, 
and  manner.  In  regard  to  commercial  papet 
the  general  rule  seema  to  be  that.  In  the  absenc* 
of  a  contract,  tbe  pledgee  baa  no  right  to  sell 
the  aame.  It  seems  that  he  may  procure  an 
order  for  the  sale  ot  the  same  from  court  whera 
the  paper  has  a  long  time  to  run.  or  where  the 
plvdgeor  la  a  nonresident  of  the  state.  The 
contract  ot  pledge  may  waive  notice  ot  tbe  time, 
place,  and  manner  ot  Bale,  ajid  authorise  a  sal* 
to  be  made  publicly  or  privately,  and  It  may 
autboclie  the  pledgee  to  purchase  at  the  sale. 
The  pledgee  cannot  become  a  purchaser  In  the 
absence  ot  a  contract  to  that  effect,  unless  tbe 
■ale  Is  made  by  an  order  of  court.  If  the  sale 
Is  Invalid  the  pledgee  will  be  chargeable  as  tor 
a  conierslou,  and  will  be  required  to  accoont  to 
the  pledgeor  tor  the  value  ot  the  securities  so 
sold.  Tbe  pledgeor  may  be  estopped  from  at- 
tacking the  sale  by  lacbea,  or  by  Bubsequant 
I'onduct.  In  all  caoes  where  a  sale  Is  author- 
lied,  demand  of  the  pledg«or,  and  notice  »t  tbe 
time,  place,  and  manner  at  sale  innat  be  given 
UDleSB  expressly  waived.  Iiong  delay  In  «D- 
forclDg  the  rights  ot  the  pledgee,  especially 
where  the  debt  la  amall  and  the  securities  are 
large,  caay  result,  as  In  Uobis  v.  Qbaimuh,  In 
rendering  a  sale  Invalid,  cot  withstanding  a 
contract  authorizing  such  sale.  I.  T. 
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Tbe  varchaae  hy  the  -vendor,  at  a  pablle 
■■etioB  sale,  of  a  rackt,  made  after  the 
vendee  baa  refused  to  comply  with  his  con- 
tract to  purchase,  will  not  prevent  the  price 
at  Khlch  tbe  property  was  struck  off  from  be- 
ing taken  as  tbe  basla  for  asscBsIng  the  dam- 
ages for  the  breach,  where  tbe  sale  was  duly 
advertised  and  made  upon  notice  to  the  ven- 
dee. 

IHalffM,  Qray,  and  ITemar,  JJ.,  dlitsnt.) 


APPEAL  bj  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  New  York  County 
Note. — As  to  rigbl  of  creditor  to  parchase 
property  of  debtor  at  Judicial  sale  to  satisfy 
4ebt.  see,  In  tbla  series,  Corinth  v.  Locke  (Tt.) 
11  L.  R.  A.  207. 
B3  L.  R.  A. 


in  his  favor  tor  nominal  damages  onlv  is 
an  action  brought  to  recover  for  breach  of 
contract  to  purchase  a  ;acbL     Reversed. 

Statement  by  Vann,  J.: 

On  tbe  28tb  of  July,  1897,  at  the  city  of 
New  York,  the  plaintj?  sold  his  yacht  UAtL 
to  Uie  defendant  for  the  sum  of  C2,250,  by 
an  executory  contract  which  impliedly  pro- 
vided that  the  title  should  not  pass  until 
the  purchase  price  should  bave  been  fully 
paid.  The  defendant  refused  to  complete 
his  purchase,  whereupon  the  plaintifF  gave 
him  written  notice  that  he  should  sell  the 
yacht  "either  by  public  sale  at  auction,  or 
private  negotiation,  whichever  in  my  j'udg- 
ment  will  result  in  obtaining  the  most  favor- 
able price,  and  in  the  evcut  of  any  deSciency 
in   the   sum   so   obtained   and   the   contract 

5 rice  as  agreed  upon  as  per  contract  of 
uly  28th,  1897.  namely,  «2.250,  I  shall 
hold  you  for  such  deficiency,"  The  defend- 
ant paid  no  attention  to  this  notice,  and 
had  no  further  communication  with  the 
plaintiff  at  any  time  on  the  subject  of  sell- 
■ng  the  yacht.  The  plaintilT  promptly  placed 
),a  va„.i^i   In   <.>,.  i..»j>   „»  —   experienced 
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jKohtsnun  for  sale,  but  dfter  due  effort  no 
uJe  could  be  made,  although  abe  was  «d- 
Tutised  in  a  proniiaent  New  York  daily 
newspaper  every  Sunday  during  the  moathl 
of  August  and  September.  Ttiereupou  the 
plaintiff  placed  faer  ia  the  hand*  of  a  public 
auctjoneer  for  sale  at  auction,  and  on  the 
£9th  of  September  gave  the  defendant  per- 
eonal  notice  in  writing  that  she  would  be 
Mid  at  auction  on  the  Gth  of  October,  1897, 
at  1  o'clock  p.  u.,  at  the  store  of  the  auction- 
eer. No.  29  Hurting  Slip,  in  the  city  of  New 
York.  In  tlie  advOTtiaement  of  the  auctiooeer 
•be  was  fully  and  accurately  deociibed,  and 
notice  waa  given  that  she  could  be  "seen  at 
Atlantic  Yacht  Club  Basin,  foot  of  5Sth 
■treet,  BrO(4:lyD."  At  the  time  and  place 
named  nhe  waa  sold  at  auction  in  the  uaual 
way  to  an  ag^it  of  the  plaintiff  for  $1,100, 
which  waa  the  highest,  but  not  the  only,  bid, 
M  a  stranger  had  run  her  up  to  91,060.  The 
expense*  of  the  sale  were  $H0,  of  which  $40 
WBB  f(H'  advertising,  handbills,  and  postage, 
and  $50  was  for  the  servioee  of  the  auction- 
eer. The  plaintiff  credited  the  net  proceeds 
of  the  sale  upon  the  purchase  price,  and 
■ued  the  defendant  for  the  balance,  amount- 
to  $1,240.  The  defendant,  in  his  answer, 
pleaded  a  general  denial,  and  aJso  that  be 
waa  induct  to  purchase  tiie  yandit  by  cer- 
'  tain  fraudulent  representations  made  by  the 

flaintiff  as  to  her  condition,  but  on  tiie  trial 
•  gave  no  evidence  in  support  of  that  alle- 
gation or  any  other.  When  the  plaintiff 
reated,  after  proving  the  foregoing  facts,  the 
trial  court,  upon  motion  of  the  defendant, 
directed  a  verdict  for  the  plaintiff  for  i 
inal  damages  only,  and  an  exception 
duly  taken.  The  jury  rendered  a  verdict  for 
six  cents,  and,  the  judgment  entered  accord- 
ingly having  been  affirmed  by  the  appellate 
division,  the  plaintiff  came  here. 

Mr.  Ckftvlas  D.  Bldcwfty,  tor  appel- 
lant: 

When  the  defendant  refused  to  carry  out 
Ms  contract  of  purchase,  the  plaintiff  did 
not  become  tha  agent  of  the  defendant  in 
making  a  resale.  Tbe  only  object  and  pur- 
pose of  tbe  resale,  under  tbe  facte  in  the 
case,  were  t«  ascertain  the  amount  of  dam- 
aciea  the  plaintiff  sustained  by  the  defend- 
ant's breach.  After  the  breach  there  was  no 
relation  of  trust  qt  iLgency  existing  between 
the  plaintiff  and  the  defendant,  because  tbe 
latter  had  no  interest  in  the  yacht  without 
offering  to  (ulfll  his  contract. 

Even  in  the  case  where  the  pledgee  buys 
the  pledge  in  at  a  sale,  the  sale  is  not  void, 
but  only  voidable. 

Koach  V.  Duckttorth,  05  N.  Y.  391. 

The  only  duty  resting  upon  Uie  plaintiff 
was  to  sell  within  a  reasonable  time,  to  ex- 
ercise good  faith  to  effect  a  sale  at  the  best 
price  he  could  obtain,  to  follow  any  proper 
instructions  the  defendant  might  give  as  to 
the  time  and  manner  in  which  the  sale 
should  be  made,  and  to  give  credit  on  the 
contract  tor  the  amount  received. 

ifoore  V.  PotUr,  155  N.  Y.  487,  50  N.  B. 
271. 
B3  L.  R,  A. 


If  the  sale  would  have  bem  a  legal  meas' 
ure  of  the  damages  had  the  yacht  been 
struck  down  to  Mr.  Howell,  it  was  no  lees 
so  when  struck  down  to  Mr.  Tower  at  aa  ad- 
vance of  $S0,  because  the  plaintiff  owed  no 
other  duty,  in  kind,  to  the  defendant  on  the 
sale  of  tbe  yacht  to  himself  than  if  it  had 
been  struck  down  to  Mr.  Howell,  t^.,  that 
be  should  act  in  good  faith. 

Moore  v.  Poller,  Ififi  N.  Y.  491,  50  N.  B. 
271. 

It  is  not  necessary  that  the  resale  should 
be  made  at  tbe  earliest  possible  mwnent 
after  the  default  is  known,  even  though  the 
article  be  falling  in  market. 

Smith  V.  Peltee,  70  N.  Y.  13;  TiU  v.  Ln 
Salle  Sitk  Mfg.  Co.  5  Daly,  20;  Sandt  v. 
Taylor,  5  Johns.  305,  4  Am.  Dec.  374;  SoJa- 
din  V.  Milohell,  46  HI.  77. 

Mr.  Henry  J.  KoOoTBitok,  with  Mr. 
Perclval  B,  Jones,  for  respondent: 

A  vendor  cannot  sell  a  thing  to  himself. 
It  is  impossible  to  be  vendor  and  vendee  at 
one  and  the  same  time. 

Henjamin,  Sales,  6th  ed.  pp.  1,  2;  2  Kent, 
Com.  13th  ed.  pp.  262-408;  21  Am.  ft  Eng. 
Enc.  I«w,  p.  446;  F7lioa  In*.  Oo.  v.  ToUnta 
Int.  Co.  17  Barb.  132;  Confcey  v.  Bond,  34 
Barb.  282 ;  Buffalo  Steam  Engine  Worke  v. 
Sun  Iful.  Int.  Co.  IT  N.  Y.  403,  404 ;  Gard- 
ner V.  Ogden,  22  N.  Y.  347, 7B  Am.  Dec.  1B£; 
Sohermer'hom  v.  Tnimon,  14  N.  Y.  117; 
Barker  v.  Marine  Ina.  Co.  2  Mason,  369, 
Fed.  Cas.  No.  992;  Gh^roh  v.  Marime  In*. 
Co.  1  Mason,  341,  Fed.  Cas.  No.  2,711. 

If  the  alleged  auction  was  held  on  the  Uie- 
ory  that  the  plaintiff  vendor  was  selling  as 
the  agent  and  for  tbe  account  of  the  defend- 
ant vendee,  the  plaintiff  under  the  law  was 
debarred  from  purchasing,  end  the  pre- 
tended sale  was  a  fraud- 

Clwrch  V.  Marine  Int.  Co.  1  Mason,  341, 
Fed.  Cas.  Ho.  2,711;  Van  Eppe  v.  Van  Epp*. 
9  Paige,  241;  Copeland  v.  Mercantile  In*. 
Co.  6  Hpt.  198;  Utica  7ns.  Co.  v.  Toledo 
Ine.  Co.  17  Barb.  132;  Conkeg  v.  Bond,  34 
Barb.  286;  Michoud  v.  Oirod,  4  How.  503. 
II  L.  ed.  1076;  Ritt  v.  Washington  Marine 
d  F.  Ine.  Co.  41  Barb.  356;  Gardner  v.  Og- 
den.  22  N.  Y.  327,  78  Am.  Dec.  192:  Linaeed 
d  Sperm  Oil  Co.  v.  Keamcu.  14  La.  Ann. 
362:   Roach  V.  Ductirorlh,  05  N.  Y-  401. 

The  vendor  of  property  has  the  choice  of 
three  remedies,  when  the  vendee  has  declined 
to  take  it,  to  indemnify  himself  against  loss : 
( 1 )  lie  iiiav  store  or  retain  the  property 
for  the  vendee,  and  sue  him  for  the  entire 
purchase  price;  (2)  hp  may  sell  the  proper- 
ty and  recover  the  difference  between  the 
contract  price  and  the  price  obtained  on  a 
resale:  ov  (31  he  may  keep  the  property  as 
his  own,  and  recover  the  dilTerence  between 
the  market  price  and  the  contract  price. 

Jfoore  V.  Fatter.  155  N.  Y.  486.  50  N.  E- 
271 ;  Bryan  v.  Kaldivin.  52  N.  Y.  232;  Baic- 
[ei/  V.  Cramer,  4  Cow.  734. 

These  remedies  are  not  concurrent.  Tlie 
vendor  lias  the  right  to  elect  to  which  he 
will  resort,  and,  once  the  election  is  made  it 
is  final.  He  cannot  resort  to  either  of  the 
other   remedies. 

What  the  plaintiff  sought  to  do  was  by 
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Eoing  through  «  form  of  sate  to  himMlf,  to 
eep  the  jacht,  and  to  recover,  not  the  dif- 
ferenea  between  the  contract  price  and  the 
marlcet  price,  but  the  differODce  between  the 
contract  price  and  an  arbitrary  amount 
fixed  by  himBelf,  which  he  inaiatji  ia  the 
measure  of  bis  damages,  although  he  atill 
retained  the  boat.  If  the  theory  i»  correct, 
tho-v   if   the  yacht   was  bought   in   by   the 

Elainiif  ;or  a  dollar  or  other  uomioal  sum, 
e  would  be  entitled  to  recover  the  differ- 
ence between  the  nominal  Hum  and  the  con- 
tract price,  and  still  retain  the  boat. 

A  part;  cannot  elect  one  remedy  and 
claim  that  hia  measure  of  damages  is  under 
another. 

Sawyer  v.  Dean,  114  N.  Y.  469,  21  N.  E, 
1012;  Orau  v.  Central  R.  Co.  82  Hun,  523. 
31  N.  Y.  Supp.  704;  Earle  v.  Robinson,  12 
Misc.  538,  33  N.  Y.  Supp.  608. 

Vamik,  J.,   delivered   the   opinioa   of   the 

When  the  vendee  of  personal  property, 
under  an  executAiy  contract  of  sale,  refuses 
to  complete  his  purchase,  the  vendor  may 
keep  the  article  for  him,  and  sue  far  the 
entire  purchase  price;  or  he  may  keep  the 
property  aa  hia  own,  and  sue  for  the  differ- 
ence between  the  market  value  and  the  con- 
tract price;  or  be  may  sell  the  property  for 
the  highest  sum  he  can  get,  and,  after  cred- . 
iting  the  net  amount  rec^ved,  sue  for  the 
balance  of  the  purchase  money.  Moore  v. 
Potter,  156  N.  Y.  4B1,  60  N.  E.  271;  Dustan 
T.  MeAndreto,  44  N.  Y.  72.  While  the  courts 
below  recognized  this  rule,  they  did  not  ap- 
ply it;  for  they  held  that  the  sale  at  auc- 
tion WBM  no  sale  at  all,  because  a  man  can- 
not sell  to  himaelf.  This  would  be  true  of 
an  attempt  to  make  a  private  sale  to  one's 
self,  but  it  is  not  true  i^  a  sale  at  pubiic 
auction,  fairly  conduct«d  by  a  licensed  auc- 
tioneer, and  made  at  a  reasonable  time  and 
place,  after  adequate  opportunity  to  see  the 
property,  due  advertisement  to  the  public, 
and  personal  notice  to  the  vendee,  when  the 
real  purpose  is  to  ascertain  the  value  of  the 
property.  The  law  is  saUafled  with  a  fair 
sale,  made  in  good  faith,  according  to  es- 
tablished business  methods,  with  no  at- 
tempt to  take  advantage  of  the  vendee. 
Such,  as  the  jury  might  have  found,  was 
the  sale  under  consideration.  The  primary 
object  of  the  sale  was  not  to  pass  title  from 
the  vendor,  but  to  lessen  the  loss  of  the 
vendee.  Hie  subject  of  the  sale  had  no  mar- 
ket value,  and  the  amount  for  which  it  could 
be  sold  depended  largely  upon  taste  and 
fancy.  A  public  competitive  sale  by  outcry 
to  the  highest  bidder,  duly  advertised  and 
made  upon  notice  to  the  vendee,  is  a  safer 
method  of  measuring  the  damages  than  a 
sale  by  private  n^jfotialion,  which  has  been 
held  sudicient.  Tan  Brocklen  v.  Bmeallie, 
140  N.  Y.  70,  3B  N.  E.  415.  A  fair  public 
■ale,  in  the  absence  of  other  evidence,  is 
competent  evidence  of  value.  The  plaintiff 
did  not  conduct  the  sale  himself,  but  placed 
the  yacht  in  the  hands  of  a  public  auction- 
eer for  sale,  without  reservation,  on  accoimt 
of  whom  it  might  concern.  While  the  auc- 
fi3  I^  R.  A. 


tioneer  was  Us  agent,  he  oould  not  lawfully 
control  him  so  aa  to  prevent  an  honest  sale. 
The  defendant  had  notice  and  an  opportuni- 
ty to  protect  himself,  yet  he  asked  for  ntt 
postponement,  made  no  request,  gave  no  in- 
structions, and  did  not  even  appeox  at  the 
sale.  If  the  plaintiff's  agent  had  refrained 
from  bidding,  the  property  would  tiave  gone 
to  a  stranger  for  a  leas  sum  than  it  flnal^ 
brought,  and  yet  in  that  event  even,  aocord- 
ing  to  the  defendant's  theory,  the  sale  would  . 
have  been  valid.  The  fact  that  the  plaintiff 
outbid  alt  competitors  did  not  render 
the  sale  invalid;  for  he  had  a  right  to  bid, 
provided  he  took  no  advantage  by  trying  to 
prevent  others  from  bidding,  or  by  disre- 
garding any  reasonable  request  of  the  de- 
fendant, or  in  any  other  way.  If  he  had 
acted  as  auctioneer,  or  in  collusion  with  ttie 
auctioneer,  or  there  B'as  any  evidence  of 
furtive  effort  on  his  part,  or  anything  to 
challenge  the  fairness  of  the  sale,  the  action 
of  the  trial  court  in  virtually  withdrawing 
the  case  from  the  jury  might  have  been  jus- 
tified; but  the  mere  fact  that  he  waa  th« 
highest  bidder  at  a  public  sale,  tlie  fairness 
of  which  is  not  queetioned  in  any  other  re- 
spect, did  not  warrant  the  direction  for 
nominal  damages  only.  The  object  of  the 
sale  was  to  measure  the  damages  caused  by 
the  default  of  the  defendant,  and  th^  were 
diminished,  instead  of  being  increased,  by 
the  action  of  the  plaintiff. 

We  forbear  further  discussion,  because 
the  question  is  no  longer  open  in  this  court, 
as  it  was  involved  In  a  case  recently  decided 
by  us  upon  careful  consideration  after  full 
discussion  by  counsel.  Moore  v.  Fatter,  155 
N.  Y.  481,  GO  N.  E.  271.  In  that  case,  as  in 
this,  the  property  was  sold  at  auction  to  a 
representative  of  the  vendor,  and  the  point 
was  distinctly  made  on  the  argument  b«fore 
us  that  as  the  vendor  was  the  real  pur- 
□haser,  "the  sale  was  colorable  only,  and 
absolutely  without  effect  upon  the  rights  of 
the  parties."  While  we  did  not  discuss  the 
question  in  our  opinion,  it  was  necessarily 
involved,  was  passed  upon  in  conault&tlon, 
and  decided.  Both  upon  principle  and  au- 
thority we  think  that  the  amount  for  which 
the  yacht  was  struck  off  to  the  vendor  at 
an  auction  sale  fairly  conducted,  upon  no- 
tice to  the  vendee,  with  no  suspicion  of 
fraud  or  undue  advantsge,  was  lawful  evi- 
dence of  the  value  of  the  yacht,  and  pre- 
sented a  case  for  the  consideration  of  the 
jury. 

The  jvdgment  should  therefore  tt  rs- 
versed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 


buyer  of  a  contract  for  the  sale  of  per- 
sonal property  is  well  settled.  The  seller 
may  store  the  property  for  the  buyer,  and 
sue  for  the  purchase  price;  or  may  sell  th* 
property  as  agent  for  the  vendee,  and  recov- 
er any  deficiency  resulting ;  or  may  keep  tha 
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property  >■  hia  onu,  Knd  recover  th«  differ- 
ence between  the  contioct  pric«  And  tfae 
market  value  at  the  time  and  place  ot  deliv- 
ery. If  be  sells  as  agent.be  may'  sell  either  at 
public  or  private  ssJe;  but  it  must  be  a.  sale 
made  in  good  faith,  ajid  in  such  manner  as 
to  produce  moBt  nearly  the  full  value  of  the 
property.  Selling  aa  a|;eat,  he  cannot  sell 
to  himself.  Gelling  involves  contracting, 
and  a  person  cannot  contract  with  bimself 
,  and  bind  others  thereby.  If  he  could  sell 
to  himself  publicly,  he  could  privately,  and 
thus  be  able  to  perpetrate  a  fraud  or  an  in- 
justice which  might  be  difficult  to  detect  or 
prove.  Yon  Brooklen  v.  Bmeallie,  140  N.  ¥. 
70,  76,  35  N.  E.  415;  FoUm  v.  Lt  Roy.  30 
N.  Y.  S49,  EG7 ;  Duslan  t.  iloAndreto,  44  N. 
Y.  78;  Hayden  v.  Demett,  63  N.  Y.  426; 
Bain  y.  Brovm,  &fl  N.  Y.  285.  I  ful)^  con- 
cur in  all  that  wa«  said  in  the  opimon  in 
the  case  of  Voore  t.  Potter,  165  M.  Y.  481, 
60  N.  £.  271,  but  I  do  not  understand  that 


then  under  conBideration  was  not  made  to 
the  seller,  hut  to  another  person.  It  is  true, 
the  answer  charged  collusion,  but  the  evi- 
dence upon  that  issue  was  not  sufficient  to 
carry  the  question  to  the  jury.  The  sole 
ground  upon  which  the  genersJ  term  re- 
versed the  judgment  ent«r^  upon  a  verdict 
directed  in  favor  ot  the  plaintiff  was  that 
the  sale  was  made  after  a  receiver  of  tbe  de- 
fendant had  been  appointed,  and  tliat  such 
■ale  could  not  be  made  without  tbe  consent 
of  the  court  appointing  tbe  receiver.  The 
question  considered  and  determined  in  that 
caae  was  whether  property  contracted  to  be 
sold,  which  the  purchaser  had  refused  to 
take,  passed  to  and  vested  in  the  receiver  of 
the  purchaser,  so  that  it  could  not  be  sold 
without  leave  of  the  court  Upon  this  ques- 
tion the  rule  permitting  the  sale  of  personal 
property  by  the  seller  as  the  agent  ot  the 
purchaser  for  the  purpose  of  recovering  and 
determining  the  damages  of  the  seller  was 
ooDsidered;  and  it  was  held  that  the  power 
to  sell,  as  agent,  was  limited  in  mennitig.and 
did  not  operate  to  veat  the  title  ot  the  prop- 
erty in  tbe  receiver  in  such  a  sense  aa  to 
prohibit  his  right  to  sell.  In  this  case  the 
»ale  was  made  by  the  seller  to  himself.  It 
was  made  through  the  agency  of  an  auction- 
eer, it  is  true;  nut  the  auctioneer  was  his 
agent,  and  represented  him  in  the  transac- 
tion.    I   think  the  judgment  should  be  af- 

Oraj  and  Wenwr,  JJ.,  concur. 

Edward  S.  8T0KB8,  Recover,  ete.,  of  Hoff- 
man House,  Re«pl., 

HOFFMAN  HOUSE  OP  NEW  YORK,  Appt. 

(16T  N.  T.  BM.) 
I.     A  pareliuer  at  foieolsaare  ■■!«  of  « 

Snrs.—FoT  earlier  case*  In  tbls  series  aa  to 
llnbllltr  or  receiver  (or  rent  of  leasehold,  aee 
Bell  ».  American  Protective  Leaitue  (Mass.)  £8 
L.  R.  A.  4S! :  and  Tradesman  Pub.  Co.  v.  Knoi- 
vIMo  Car-Wheel  Co.  (Tenn.)  81  L.  R.  A.  5B3, 


I.  br  tbe  terms  at  wblcli  It 

tain  the  property  tree  from  the  Hen  i 

J  been  compelled  to  pay  on  sccov 
ictlon 


of  s 


bj  the  receiver  to  recover  aOvanceraeiita  al- 
leged to  have  been  made  oa  Its  behalf. 
X.     A    cainmoa-lii.iv    receiver    •(    leaae- 
hom  property  la  Bcit  liable  for  reatfl 

accruing  wblle  be  Is  in  poamalon  itf  tlia 
properl:;,  since  he  acquire*  no  title  to  tb* 
property,  bot  mere  possession  aa  an  (Acer  of 
Ibe  court 

hold  prooertr  vilio,  after  a.  ]aaiel»I 
■ale  of  the  proiiertT  and  the  placing  of 
the  purchaser  In  possession,  pays  iccrned 
rent,    thereby    wron^fnlty   applies  a    fund   in 

court  for  the  beneflt  of  tlie  purebaaer,  which 
tbe  latter  may  be  compelled  to  repay  to  Mm 
In  an  action  at  law  In  which  tbe  rights  of  all 
parties  cannot  be  adjusted,  although  by  tbs 
terms  of  sale  the  porchaser  was  to  receive 
the  property  free  from  claims  for  snch  renL 

4.  The  reaoedy  of  a  par  chaser  at  a 
foreolosnre  sale  of  a  leasehold,  by  the 
terms  o(  which  be  Is  to  receive  tbe  property 
free  from  unpaid  rent,  who  Is  compelled  to 
pay  such  rent,  Is  by  appllcatlan  In  tbe  foro- 
closare  salt,  and  not  by  Independent  litiga- 
tion with  the  receiver  at  law. 

G.  A  eoBimoa-la^  receiver  ^ho  tabca 
possession  of  a  hotel  operated  oader 
«  lease  Is  not  reqnired  to  pay  the  rent  by  a 
clause  In  tbe  order  appointing  him  authorls. 
Ing  bim  to  take  pOBseaslon  of  and  carry  on  tbe 
hotel,  and  to  do  any  and  all  other  tbings 
which  may  be  necessary  or  proper  to  be  dons 
In  tbe  general  and  ordinary  conduct  of  simi- 
lar places  of  tnislneas. 

(EaioM.  O'firien,  and  London,  J  J.,  ddient.) 

(Hay  14,  leoi.j 

APPEAL  by  defendant  from  t  judgment 
of  the  Appellate  Division  <a  the  Su- 
preme Court,  £^rst  Department,  affirming  a 
judgment  entered  in  the  office  of  the  Clerk 
of  New  York  County  upon  a  report  ot  the 
referee  in  favor  of  plaintiff  in  an  action 
brought  to  recover  money  alleged  to  have 
been  paid  by  plaintiff  to  defendant's  use. 
Afftrmed. 

Statement  by  Onllen,  J.: 

An  actica  having  been  commenced  by  the 
Farmers'  Loan  &,  Trust  Company,  as  trua- 
tee,  against  the  Hoffman  House,  a  New  Jer- 
sey corporation,  to  forecloeo  a  mortgage  cov- 
ering leases  and  chiLttels  belonging  to  the  d». 
fendant  therein,  and  which  were  in  the  pos- 
session of  this  defendant,  and  with  and  upon 
which  it  was  carrying  on  a  hotel  and  a^ti 
businrns  in  the  city  ot  New  York,  on  the 
21st  of  Decembar,  1803.  an  order  was  mad« 
appointing  Edward  S.  Stokee  receiver  of  tha 
property  covered  by  the  mortgage,  to  fore- 
close which  the  action  was  brought.  The 
said  Edward  S.  Stokes,  as  receiver,  entered 


conduct  the  business  theretofore  carried  on 
upon  and  with  said  property  until  the  SSth 
of  May,  16R4.  On  the  24th  of  January, 
1804,  a  judgment  of  foreclosure  and  sale  was 
entered,  appointing  a  referee  to  soli.    It  ap- 
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StoKU  T,  HOTFICUf  HOUM. 
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pears  that  there  were  outstanding  425  bonds, 
of  (1.000  eacli,  which  were  secured  by  the 
mortgage,  to  foreclose  which  the  actiou  vas 
brought.  Hree  hundred  of  these  bonda 
were  in  the  poeaessicKi  and  under  the  coDtrol 
«t  Edward  8.  Stokes.  The  other  126  bonds 
were  in  the  possession  of  one  William  E.  D. 
Stokes,  claiming  to  hold  them  as  collateral 
■ecuritf  for  an  indebtedness  of  said  Edward 
S.  Stokes;  the  latter,  however,  claiming  that 
the  said  W.  E.  D.  Stokee  had  converted 
them  to  his  own  use.  On  or  about  the  3d 
of  February,  1894,  the  present  corporation 
was  formed  by  said  Edward  S.  Stokes, 
James  D.  Leary,  and  E.  V.  Foote,  pursuant 
to  the  statute  of  New  York  known  as  the 
"Business  Corporations  Law,"  with  a  capi- 
tal of  $200,000.  On  the  2d  of  March,  1804, 
that  part  of  the  mortgaged  property  known 
«•  the  Hoffman  Bouee'"  waa  duly  sold  hy 
Miction  by  the  referee,  and  purchased  for 
the  defendant  herein  for  tJie  sum  of  91S0,- 
000.  The  terms  of  sale  provided  that  the 
property  waa  to  be  subject  to  all  liens  of 
«very  kind  and  description,  and  that  unpaid 
rent,  if  any,  would  be  allowed  to  the  pur- 
chaser. Said  terms  of  sale  also  provided 
that  the  purchaser,  upon  payment  of  the 
sum  bid.  was  to  receive  the  property  free 
and  clear  from  unpaid  rent  tlien  due,  or 
taxes  or  counsel  fees,  or  other  expenses  aris- 
ing from  the  receivership.  All  such  claims, 
if  assumed  by  the  purchaser,  were  to  be  de- 
ducted from  the  price  the  property  brought. 
On  the  13th  of  May,  1S04,  there  was  a  meet- 
ing of  the  incorporators  of  the  defendant, 
*t  which  by-laws  were  adopted.  Edward  S. 
Stokes  was  elected  president;  Mr.  Foote, 
treasurer;  and  Mr.  Cornish,  secretary. 
Thereupon  a  TeeolutiMi  was  adcmted  con- 
Atming  the  purchase  made  on  March  2, 
18M,  at  said  foreclosure  sale.  Of  the 
amount  of  the  defendant's  hid,  f5,000  having 
been  paid  in  cash,  and  said  Edward  S. 
Stokes  having  delivered  to  the  defendant 
herein  the  3(K)  bonds  controlled  hy  him  in 
order  that  they  might  be  used  in  complet- 
lac  the  purchase,  and  the  state  of  the  case 
wfth  reference  to  the  other  125  bonda  hav- 
ing been  reported  to  the  court,  oa  the  15th 
of  May,  1894,  an  order  was  entered  whereby 
the  referee  waa  directed  to  deliver  to  the 
purchaser  of  the  mortgaged  property  sold 
ay  him.  as  above  mentioned,  conveyances 
•fld  tranaters  thereof,  upon  receiving  in 
cash  the  sum  of  $.^,000  in  addition  to  the 
aum  of  35.000  in  cash  theretofore  paid  to 
him,  and  aUo  300  of  the  bonds  of  the  defend- 
ant to  secure  which  the  mortgage  mentioned 
in  the  i>oniplaint  in  the  action  was  given, 
and  also  a  bond  in  the  penal  sum  of  $36,- 
000,  with  sufficient  surety,  conditioned  to 
pay  to  said  referee  upon  demand  the  cash 
Talue  of  the  remaining  mortgage  bonds  of 
■aid  defendant  corporation  as  soon  as  their 
value  could  be  ascertained,  and  any  further 
•um  or  sums  which  might  be  necessary  to 
be  paid  under  the  decree  in  the  action.  On 
the  IStb  of  May.  1894,  a  meeting  of  the  di- 
rectors of  the  New  Hoffman  House  Corpora- 
tion wan  held,  at  which  it  waa  reported  that 
arrangements  bad  been  made  for  the  trana- 
«L.  R.  A. 


fer  of  the  property  to  the  corporation  on  fll' 
ing  the  bond  directed  by  the  court  as  afore- 
said; and  the  oOlcers' of  the  corporation 
were  authorized  to  issue  the  entire  stock  of 
the  company  (2,000  shares)  to  Edward  S. 
Stokes,  save  5  shares  issued  to  Mr.  Foote, 
and  5  shares  issued  to  Mr.  lieary.  On  the 
25tb  of  May,  1894,  another  meeting  of  the 
directors  was  held,  at  which  a  resolution 
waa  passed  for  the  execution  of  the  {35,000 
bond,  and  this  bond  was  accordingly  aitecut- 
cd.  Thereafter  and  upon  the  same  day  a 
deed  was  delivered  by  the  referee  to  the  New 
York  corporation  of  the  Hoffman  House 
propwty  so  purchased  by  it,  and  said  cor- 
poration went  into  possession.  After  this 
date,  however,  and  until  the  latter  part  of 
June,  1894,  the  receiver  kept  the  accounts  of 
the  receipts  and  diabursements  of  the  New 
Hoffman  House  Corporation  in  his  own 
name,  and  deposited  the  receipts  in  his  own 
bank,  drawing  checks  and  m^ng  cash  dis- 
bursements therefrom  on  behalf  of  the  new 
corporation.  On  the  2Bth  of  June,  1894, 
said  receiver,  finding  an  apparent  balance 
of  $9,282.42  in  his  account,  gave  a  check  for 
the  sum  to  the  New  Hoffman  House  Corpo- 
ration, and  closed  his  receivership  bank  ac- 
count, and  thereafter  all  transactions  were 
had  through  the  hank  account  of  the  Hoff- 
man House  of  New  York.  During  all  th« 
time  that  the  said  receiver  was  in  possession 
of  the  leasehold  property  known  as  the  "Hoff- 
man House"  he  paid  no  rent  to  the  owners 
of  the  leases,  and  no  demand  was  made  of 
him  hy  the  landlord  for  the  possession  of  the 
property.  The  landlord  insisted,  however, 
that  in  the  terms  of  sale  under  which  the 
said  teases  were  to  he  sold  in  the  forecloeura 
action  he  should  be  protected  so  that  the 
purchaaer  at  said  foreclosure  sale  might  be 
required  to  pay  the  rent  which  had  accrued 
from  the  1st  of  December,  1893.  According- 
ly  the  terms  of  sale  were  submitted  to  the 
landlord,  and  he  weis  assured  by  Edward  S. 
Stokes,  one  of  the  incorporators  of  the  nerw 
corporation,  the  proposed  purchaser,  that 
the  purchaser,  upon  going  into  possession 
of  the  property,  would  pay  all  the  back 
rent*.  As  soon  as  the  Hoffman  House  Cor- 
poration went  into  possession,  the  landlord 
made  a  demand  for  the  payment  of  the  rent, 
and  threatened  that,  unless  a  substantial 
payment  was  made  on  account  thereof,  be 
would  take  proceedings  to  recover  the  poe- 
aesaion  of  the  leased  property.  Thereupon 
the  said  Stokes,  as  receiver,  out  of  the 
moneys  in  his  hands  as  receiver,  wrongfully, 
as  is  claimed  by  the  plaintiff,  paid  to  the 
landlord  the  sum  of  $10,000  on  account  of 
rent;  and  subsequently  the  defendant  paid 
all  the  balance  of  the  rents,  amounting  to 
many  thousands  of  dollars.  In  January, 
1898,  after  Edward  S.  Stt^cs  had  sold  out 
his  interest  in  the  defendant  corporation, 
he,  as  receiver,  commenced  this  action, 
claiming  the  right  to  recover  various  items 
among  which  was  the  sum  of  $10,000  paid 
by  him,  an  nluye  stated,  to  the  landlord  tor 
rents.  The  action  was  referred  to  a  referee, 
who  has  reported  in  favor  of  the  plaictiQ 
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ilr.  David  MeClnre,  with  Ifr.  Jokm  H. 
RoK*nt  for  appellmnt: 

The  receiver  was  obligated  to  pay  the  rent 
accruing  during  ths  term  of  hie  receiver- 
ebip.  The  paj-nient  of  the  rent  w&s  not  aji 
extraordinB.ry  expenditure.  The  mortgaged 
ptoperty  wbb  leasehold;  its  preservation  de- 
pended upon  the  payment  of  the  rent.  If 
the  property  nas  to  be  taved  and  lold  for 
the  benefit  of  tJie  bondholders,  the  rent  had 
to  be  paid,  and  this  was  quite  g,  usual  and 
ordinary  expenditure. 

It  should  be  presumed  that  the  court 
baa  directed  its  officer  to  do  what  ■  high- 
minded  man  would  do,  that  is,  pay  the  rent 
of  the  premises  occupied  by  him,  during  the 
period  of  his  occupancy. 

Gillig  V.  Oram,  23  App.-  Div.  600,  47  N.  Y. 
Bupp.  TS. 

When  a  chancer;  receiver  taltes  poeses- 
•ion  of  leased  property,    and   continuea   in 

C session  for  a  reasonable  Uroe,  he  becranes 
lie  upon  the  lease. 

Woodruff  V.  lSri«  B.  Co.  93  N.  Y.  609 ; 
Frank  v.  Wno  York,  L.  E.  &  W.  K.  Co.  122 
N.  Y.  197,  26  N.  E.  332;  Central  Trust  Co. 
T,  Wabatk,  8t.  L.  d  P.  R.  Co.  34  Fed.  268. 

The  recover,  by  t&king  poBsesBion  of 
lesksed  premises  and  retaining  poeaessioa, 
makes  nimself  personally  liable  for  the  rent. 

Peoplt  V.  Vniveraal  L.  Ina.  Co.  30  Hun. 
142;  United  Statet  Trust  Co.  v.  Wahath 
Weitem  R.  Co.  160  U.  S.  298,  37  L.  ed. 
1088,  14  Sup.  Ot.  Rep.  B6;  Clyde  v.  Rich- 
mond £  D.  R.  Co.  63  Fed.  21 ;  Wells  v.  Hig- 
gina,  132  N.  Y,  459,  30  N.  E.  861 ;  Martin  v. 
Black,  0  Paige,  644.  38  Am.  Dec.  574. 

Messrs.  CMrter,  Hnches,  A  Dwlckt, 
tor  respondent: 

The  recaiver  was  under  no  legal  obliga- 
tion to  pay  the  rents.  He  was  not  a  stalu- 
tory  receiver  vested  with  the  title,  but  a 
commou.law  receiver,  a  mere  custodian  of 
the  leasehold  property,  with  the  duty  of  ad- 
ministering it,  subject  to  the  direction  of 
the  court.  His  possession  was  the  poases- 
BJon  of  the  court,  and  not  otherwise.  He 
was  under  no  contractual  liability  to  the  les- 
sors, and,  as  he  was  not  assignee  of  the 
t«rm,  he  did  not  become  liable  because  ot 
any  privity  of  estate. 

Steicart  v.  Long  Island  «.  Co.  102  N.  Y. 
607,  55  Am.  Rep.  844,  3  N.  E.  200;  Walton 
V.  Staffoid,  14  App.  Div.  312,  43  N.  Y.  Supp. 
1049:  Re  Otis.  101  N,  Y.  580,  5  N.  E.  571; 
Skip  V.  ffartcood,  3  Atk.  504;  Union  Nat. 
Bank  v.  Bank  of  Kansas  City,  136  U.  S. 
223,  34  L.  ed.  341,  10  Sup.  Ct.  Rep.  1013; 
Booth  V.  Clark,  17  How.  322,  15  L.  ed.  164; 
Oaither  v.  Stockbridgc,  67  Md.  222.  9  All. 
632,  10  Atl.  300;  Keeney  v.  Eome  Ina.  Co. 
71  N,  Y.  39fi.  27  Am.  Rep.  60;  United  States 
Trust  Co.  V.  3Vfio  York.  W.  8.  d  B.  R.  Co. 
101  N.  Y.  478.  6  N.  E.  316;  Decker  v.  Card- 
ner.  124  N.  Y.  334,  II  L.  R.  A.  480,  26  N. 
E.  814;  Davis  v.  Orag,  16  Wall.  203,  21  L. 
ed.  447. 

The  distinction   between   the  two  classes 
of  receivers  in  pointed  out  in  an  unvarying 
line  of  authorities  in  this  state. 
53  L.  R.  A. 


Kmney  v.  Borne  Ins.  Co.  71  N.  T.  3M, 
27  Am.  Rep.  60;  I7ih1«1  States  Truat  Co.  v. 
Nete  York,  W.  B.  cE  B.  R.  Co.  101  N.  Y.  478, 
5  N.  E.  316;  Deokor  v,  Gardner,  124  N.  Y. 
338,  11  L.  R.  A.  480,  26  N.  E.  814;  Daoia  w. 
Qrag.  16  Wall.  217,  21  L.  ed.  482;  B«  OtU. 
101  N.  Y.  580,  a  N.  E.  S71;  Quinoy,  U.  <t 
P.  R.  Co.  V.  Humphreys,  146  U.  S.  82,  38 
L.  ed.  632,  12  Sup.  CU  Rep.  787 ;  Sen  York, 
P.  &  O.  &.  Co.  V.  Neta  York,  L.  B.  i  W.  R. 
Co.  58  Fed.  280. 

The  order  appinnting  the  plaintiff  ra- 
ceiver  did  not  authorize,  and  certainly  did 
not  bind,  him  to  pay  the  rents. 

Quincy,  .V.  A  P.  R.  Co.  v.  Humphreys, 
145  U.  S.  32,  36  L.  ed.  632,  12  Sup.  Ct.  R^. 
787;  United  States  Trust  Co.  v.  Wabash 
Western  R.  Co.  150  U.  S.  287,  37  L.  ed.  1085, 
14  Sup.  Ct,  Rep.  86. 

The  po\vijra  of  a,  chancery  receiver  are- 
strictly  limited,  and  he  has  no  authority  to 
exceed  the  limits  prescribed  by  the  terms 
of  his  appointment.  If  It  should  appear 
that  other  payments  than  those  expreasly 
authorized  are  necessary  or  equitable,  it  is 
his  duty  to  bring  the  matter  to  the  atten- 
tion of  the  court ;  and  in  advance  of  its  in- 
structions and  the  determination  of  the 
court  that  such  amounts  should  be  paid, 
there  is  neither  authority  nor  obligation  oa 
the  part  of  the  receiver  to  pay  tlium, 

Attg.  Qen.  v.  Vigor,  11  Ves,  Jr.  &G3;  Wa- 
ters V.  Taylor,  15  Ves.  Jr.  25;  Davis  v. 
Cray.  IS  Wall,  203,  21  L.  ed.  447;  Booth  v. 
Clark,  17  How,  322,  15  L.  ed.  164;  Ver- 
planok  V.  Mercantile  Ins.  Co.  2  Paige,  438; 
Wyckoff  V.  Soofield,  103  N.  Y.  030,  9  N.  E- 
498:  Decker  v,  Gardner,  124  N.  Y.  334,  11 
L.  R.  A.  480,  26  N,  £,  814;  Hooper  v.  Wins- 
ton, 24  lit,  353. 

The  leasors  were  at  liberty  to  interven» 
and  ask  the  court  to  require  its  receiver  to 
pay  rent,  or  to  be  allowed  to  take  posseesiou 
of  the  property. 

yoe  V.  Gibson,  7  Paige,  613, 

While  the  receiver  was  not  liable  for  tha 
rents,  the  leasehold  property  was  in  effect 
charged  with  their  payment,  and  the  de. 
fendant  could  not  retain  the  possession  and 
enjoyment  of  the  property  it  bad  purchased 
unlena  tlie  arrears  wpre  paid. 

Catlirt  V,  Grissler,  57  N.  Y.  363. 

The  fact  that  an  agreement  was  made,  on 
behalf  of  the  defendant,  to  pay  the  back 
rants  after  its  purchase  was  completed,  in 
consideration  that  the  lessors  would  not  re- 
enter, is  not  open  to  dispute.  This  agree- 
ment was  adopted  t^,  and  bound,  the  de- 
fendant. 

Vitas  V.  Page,  106  N.  Y,  439,  13  N.  E. 
743;  Oakes  v.  Cattaraugus  Water  Co.  US 
N.  y,  430,  26  L.  R.  A.  544,  38  N,  E.  401. 

It  was  not  necessary  that  the  assumption 
of  the  arrears  of  rent,  or  the  adoption  of 
the  af!Te«nient  to  that  effect,  sh->uld  be  by 
formal  resolution  of  the  board  of  directors. 

Bank  of  United  Stntcs  v.  Dandridge,  12 
Wheat.  04,  6  L.  ed,  552:  Proprietors  of 
Canal  Bridge  v,  Gordon,  1  Pick,  2B7,  11  Am. 
Dec.  170;  Bank  of  CoUimbia  v.  Patterson, 
7  Cranch.  290,  3  L.  ed.  351;  Eureka  Clothe* 
Wringing  Mach.    Co.  y.   Bailey    Washing  i 


1»1. 


Sroxn  T.  HorrMUt  Houbb. 


871 


Wringing  Uaoh.  Co.  11  WaU.  4SB,  80  L.  ed. 
EOQ;  Jaoj;^n)nII«,  U.  P.  A.  if  ?^im).  Co.  v. 
Hooper,  160  U.  S.  514,  40  L.  ed.  616,  10  Sup. 
Ct.  Rep.  37Bi  Dunn  v.  ^1.  Antlreuw  CKurch, 
14  Johua.  118;  Fifth  Nat.  Bank  t.  Navatta 
Phosphate  Co.  119  N.  Y.  258,  23  N.  E.  737; 
Martin  v.  Xiagara  Fall*  Paper  Mfg.  Co.  122 
N.  Y.  165.  25  N.  E,  303;  Hanover  Sat.  Bank 
y.  .American  Dook  d  T.  Co.  I4S  N.  ¥.  621, 
43  N.  E,  72 :  Perry  t.  Council  Bluffe  City 
Wateru:ork»  Co.  67  Hun,  466,  22  N.  Y.  8upp. 
161. 

Nor  1b  it  importajit  that  th«  t^iettatnt 
to  asBume  the  arreara  of  rent  wa£  not  ex- 
presBed  in  the  cooTeyance  to  the  defcmdant. 

FiJii*  T.  Page.  106  N.  ¥.  439,  13  N.  £.  743. 

Onllem,  J.,  delivered  the  opinion  of  the 

The  foregoing  statement  of  the  case  1h 
taken  from  the  opinion  of  the  presiding  JUA' 
tice  of  the  appellate  division,  and  adopted 
hy  us.  The  principal  queationH  argued  on 
Uiis  appeal  relate  to  the  award  made  by  the 
refers  to  the  plaintiff  of  the  gum  of  $10,- 
000  paid  by  the  receiver  to  the  landlord  on 
account  of  the  rent  after  the  defendant  en- 
tered into  possesaion  of  the  leasehold  prem- 
isCB,  and  to  the  refusal  of  the  referee  to  a!- 
lon  the  defendant  its  counterclaim  for  some 
S1S,000  paid  b;  it  on  account  of  the  rentB 
accruing  during  the  period  of  occupation  bj 
tlie  receiver.  The  appellate  division  was 
UDanlmous  in  its  approval  of  the  diBpoaition 
made  by  the  referee  of  the  deCendant's  coun- 
terclaim ;  but  bis  ruling,  that  the  plaintiff 
waa  entitled  to  recover  the  payment  made 
t^  him  on  account  of  rent,  was  affirmed  by 
a  divided  court.  The  judgment  io  the  fore- 
eloBure  action  directed  that  the  mortgaged 
property  be  sold  "subject  to  all  liens  of 
every  Itmd  and  description."  The  terras  of 
Bale  under  which  the  prt^erty  was  sold  by 
the  referee,  after  enuuterating  the  various 
leases  under  which  the  property  was  held, 
stated,  "Unpaid  rent,  if  any.  will  be  al- 
lowed to  the  purchaser."  An  addendum 
contained  the  following  provisions;  "The 
purchaser,  upon  payment  of  the  sum  bid, 
shall  receive  the  property  free  and  clear 
frtnn  unpaid  rent  now  due,  or  taxes  or  coun- 
ael  fees  or  other  expenses  arising  from  the 
receiTership.  All  such  claims,  if  aasumed 
fc7  the  purchaser,  shall  be  deducted  from  the 
price  the  property  brings."  It  is  claimed  by 
the  counsel  for  Uie  respondent  that  the  de- 
fendant, after  the  purchase  at  the  foreclos- 
ure sale,  assumed  the  payment  of  the  back 
rents,  and  that  this  fact  materially  affects 
the  rights  of  the  parties  in  this  litigation. 
We  are -of  opinioa  that  no  agreement  to  as- 
sume such  rents  n-as  estahlided  by  the  evi. 
dence,  and  our  disposition  of  the  case  -will 
proceed  on  that  theory.  But,  though  the  de- 
fendant did  not  personally  assume  the  ha  etc 
rent,  it  necessarily  took  the  leasehold  prem- 
isen  Hiibject  to  the  burdens  of  such  rent. 
and  under  the  hazard  of  beinff 
by  the  landlord  and  losing  the  demised 
in  case  the  rent  was  not  paid.  It  is  clear 
that  under  the  terms  of  the  sale  the  pur- 
chaser was  to  receive  the  leaseholds  free  from 
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any  back  rent,  or  to  have  the  amount  of  the 
back  rent  allowed  him  out  of  the  purchass 
money,  which,  in  effect,  was  the  same  thing. 
If  the  purchase  had  bean  made  by  a  third 
party,  paying  money  for  the  property,  the 
questions  before  us  would  be  without  prae- 
tical  importance,  for  in  one  or  another  way 
the  purchaser  would  be  entitled  to  reim- 
buriement  out  of  the  funds  raaiized  by  the 
foreclosure  suit,  whether  by  sale  or  reoeiva-- 
ship,  for  all  unpaid  rent  accruing  before  tha 
time  of  sale;  and  ne  do  not  say  that  the 
fact  that  the  defendant  purchased  in  bonds 
in  any  manner  affects  the  rights  of  the  par- 
ties. But  this  consideration  does  not  con- 
trol the  disposition  of  the  ease.  This  acti<n 
is  at  law  by  the  receiver  to  recover  money 
paid  by  him  for  the  defendant's  account. 
The  counterclaim  is  for  mwiOT  claimed  to 
have  been  paid  by  defendant  for  the  plain- 
tiffs' use  on  the  debt  for  which  he  was  pri- 
marily liable.  We  think  that  the  decision 
of  the  action  must  proceed- on  the  same  lines 


mination  of  the  ijuaition  whether  the  plain- 
tiff waa  legally  liable  for  the  rent  accruing 
while  he  was  in  possession  of  the  leasehold 

premises.  When  the  defendant  bought  at 
the  foreclosure  sale,  it  made  no  contract 
with  the  receiver,  so  that  its  ri^ht  to  in- 
demnity for  the  accrued  rent  which  it  waa 
compelled  to  pay  constituted  no  le^l  claim 
against  him.  Indeed,  the  purchaser  made 
no  contract  with  the  referee.  "The  sale  la 
made  by  the  court.  .  .  ,  The  purchaser 
could  not  sue  the  court,  and  It  could  not 
sue  him  upon  his  contract.  .  .  .  3y  bid- 
ding he  subjects  himself  to  the  jurisdiction 
of  uie  court,  and,  in  effect,  becomee  a  party 
to  the  proceeding;  and  he  may  be  compelled 
to  complete  his  purchase  by  an  order  of  the 
court,  and  by  its  process  for  contempt,  if 
neceasary."  .Indreits  v.  O'Mahoney,  112  N, 
Y.  507,  20  N.  E.  374.  See  Miller  v.  Collt/er, 
36  Barb.  250.  A  purchaser's  remedy  must 
therefore  necessarily  be  by  application  in 
the  action  in  which  the  sale  was  had,  and,  aa 
his  claim  could  not  be  the  subject  of  an  af- 
firmative suit  on  bis  part,  so  he  is  equally 
precluded  from  setting  it  up  as  a  counter- 
claim in  a  suit  brought  against  him. 

To  succeed  in  its  ap|>eal,  the  defendant 
must,  therefore,  establish  the  proposition 
that  the  accruing  rent  constituted  a  legal 
liability  against  the  receiver.  We  think 
that  this  is  not  the  law.  The  plaintiff  waa 
a  chancery,  or,  as  it  is  sometimes  called,  a 
common-law,  receiver,  not  a  statutory  one, 
who,  as  in  case  of  the  sequestration  of  an 
insolvent  corporation,  is,  in  effect,  a  mere 
assignee.  In  Kecney  v.  Borne  Int.  Co.  71 
N.  Y,  308,  27  Am.  Bep.  60,  it  was  held:  "A 
receiver  pendente  lite  is  a  person  appointed 
to  take  charge  of  the  fund  or  property  to 
which  the  receivership  extends,  while  the 
case  remains  undecided.  The  title  to  the 
property  is  not  changed  by  the  appointment. 
The  receiver  acquires  no  title,  but  only  th* 
right  of  possession  as  the  oDicer  of  the  court. 
The  title  remains  in  those  in  whom  it  waa 
vested  when    the  appointment    waa    made. 
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The  object  of  the  appointmmt  ia  to  aecure 
the  property  pending  the  litigatioa,  so  tb>t 
it  muy  be  appropriated  in  accordance  with 
the  ri^bta  of  the  parties,  as  the;  may  be 
determined  by  the  judgment  in  the  action. 
.  .  Tlie  appointment  of  the  plaintiff  as 
receiver,  tberefote,  wrought  no  change  in  the 
title  of  the  property,"  This  statement  of 
the  rights  and  powers  of  chancery  receivers, 
and  of  the  character  of  their  poesesaicai  and 
title,  or  rather,  lack  of  title,  and  the  dis- 
tinction between  such  receivers  and  statu- 
tory receivers,  has  been  repeated  by  this 
court  in  United  StatKt  Trust  Co.  v.  New 
York,  W.  S.  &  B.  R.  Co.  101  N.  Y.  483,  5  N. 
E.  316,  and  in  Decker  v.  Gardner,  1S4  N.  Y. 
334,  11  L.  R.  A.  480,  28  N.  E.  814.  It  was 
applied  in  the  caee  of  the  committee  of  a 
lunatic  in  Re  Otit,  101  N.  Y.  580,  5  N.  E. 
671.  It  was  there  held  that  the  committee 
did  not,  by  occupation  of  the  premises,  be- 
come liable  as  assignee  of  the  t«rm.  Judge 
Andrews,  writing  Uie  opinion  of  the  court, 
said:  "But  the  committee  of  a  lunatic 
takea  no  title  to  tba  real  or  personal  estate 
of  a  lunatic.  He  ie  a  mere  bailiS  to  take 
charge  of  the  property  of  the  lunatic,  and 
to  administer  it  subject  to  the  direction  of 
the  court.  His  possession  is  the  possession 
of  the  court."  This  statement,  mutatu  mu- 
tandit,  is  exactly  true  of  a  chancery  receiver. 
Originally  neither  the  receiver  nor  the  com- 
mittee could  sue  in  his  own  name,  but  this 
power  was  granted  to  both  by  Uie  same  stat- 
ute (chap,  lie,  Law!  1845).  In  the  OtU 
Caie,  Judge  Andrewa  wrote:  "It  is  well 
settled  that  a  receiver,  or  an  assignee  in 
bankruptcy,  or  aq  assignee  for  the  benefit  of 
creditors,  if  he  electa  to  accept  a  lease  be- 
longing to  the  debtor  or  assignor,  becomes, 
by  such  election,  assignee  of  the  lease,  and 
personally  liable  on  the  covenant  to  pay  rent, 
of  which  liability  he  can  only  discharge  him- 
self by  an  assignment  or  surrender."  It 
is  plain,  hofrever,  that  in  this  reference  is 
made  only  to  statutory  receivera;  for  the 
distinguished  judge  who  wrote  in  the  OUt 
Cote  Sao  wrote  the  opinions  in  the  Keeney 
Cane  and  in  the  United  Blatee  Trttat  Co. 
Cate,  the  latter  being  decided  at  the  same 
t*rm  of  court  as  the  Otis  Case.  This  view 
of  the  effect  of  the  appointment  of  a  chan- 
cery receiver  has  been  adopted  by  tie  Su- 
preme Court  of  the  United  States.  Davia 
r.  Gray.  16  Wall.  218,  21  L.  cd.  452j  Quin- 
ey,  M.  d  P.  R.  Co.  y.  Humphreys,  145  U.  S. 
82,  36  L,  od.  632,  12  Sup.  Ct.  Rep.  787.  If 
it  be  true  that  a  chancery  receiver  takes  no 
title  to  a  leasehold  estate,  but  mere  posses- 
sion as  an  ofHcer  of  the  court,  we  do  not  see 
how  any  privitv  of  estate  can  be  created  be- 
tween him  and  the  lessor  by  which  be  can 
become  liable  aa  assignee  of  the  term  upon 
the  covenant  to  pay  rent. 

It  is  contendM,  however,  that  whatever 
be  the  force  of  the  foregoing  argument,  and 
whatever  the  true  character  of  his  posaes- 
sion,  it  is  settled  by  the  decided  caaee  that 
a  chancery  receiver  Is  liable  for  the  pay- 
ment of  rent  accruing  during  hi  a  occupation. 
Before  considering  the  cases  cited  in  support 
of  this  assertion,  it  ia  necessary  that  we 
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should  have  In  mind  the  clear  distinction  be- 
tween the  legal  liability  of  the  receiver,  by 
virtue  of  his  appointment  as  such  snd  hii 
possession  under  his  appmntment,  and  the 
equitable  claim  which  a  lessor  may  have  for 
the  application  of  the  fund  in  court  towards 
the  satisfactJon  of  the  rent.  The  first,  if  it 
exists,  is  absolute.  The  second  is  qualified, 
and  may  be  destroyed  by  superira"  equities 
of  other  parties.  It  ia  apparent  that  tba 
claim  of  the  lessor  for  rent,  when  solely  an 
equitable  one,  must  be  established  in  th* 
action  in  which  a  recriver  is  appointed;  for 
in  that  form  alone  can  parties  having  other 
equities  be  heard,  and  the  snperiority  of 
equity  a^ong  conflicting  claimants  be  deter- 
mined. Statements  concerning  the  liability 
of  the  receiver  to  pay  rent  when  made  in 
foreclosure  suits  are  not  necessarily  to  b« 
interpreted  as  laying  down  a  rule  of  legal 
liability,  but,  rather,  as  asserting  the  equi- 
table rights  of  the  lessor.  Three  cases  in 
this  court  are  relied  on  by  the  eouneel  for 
the  appellant.  The  first  is  that  (tf  Wood- 
ruff T.  £rte  R.  Co.  93  N.  Y.  600,  in  which 


observed  that  the  receiver  in  that  ease  bad 
been  appointed  such  on  a  sequestration  of 
the  corporation  as  well  as  in  uie  foreclosure 
suit.  He  was  therefore  a  statutory  rft- 
ceiver.  But,  beyond  this,  an  examination 
of  the  record  shows  that  in  the  first  instance 
the  plaintiff  made  his  applicatioa  in  the 
foreclosure  ault  to  compd  the  receiver  to 
pay  the  rent.  After  consideration  the  court 
deemed  it  wiser  that  the  plaintiff  abould 
proceed  by  suit,  rather  than  by  summary 
application,  and  directed  him  to  bring  an 
action.  The  action  brought  in  pursuance  of 
this  direction  was  not  at  law,  but  in  equity; 
and  to  it  were  made  parties,  not  only  tba 
receiver,  but  the  plaintiff  and  defendants  in 
the  action  In  which  the  receiver  had  bean 
appointed.  It  waa  therefore  entirely  prac- 
ticable to  determine  in  that  action  the  equi- 
ties of  all  parties.  The  next  case  is  that  of 
Frank  v.  Xew  York,  L.  E.  A  W.  R.  Co.  122 
N.  Y.  197,  25  N.  E.  332,  in  which  were  in- 
volved the  same  receivership  and  the  sama 
lease  as  in  the  preceding  case.  But  the  de- 
cision related  to  the  liability  tA  a  corpora- 
tion which  had  purchased  <»  foreclosure  and 
become  assignee  of  the  term.  The  third  is 
that  of  Wells  v.  Eiggma,  132  N.  Y.  469.  30 
N.  E.  B6I,  in  which  a  receiver  of  leasehold 
premises  was  held  liable  in  an  action  at  law 
for  default  during  bis  occupation  in  a  cove- 
nant to  pay  rent  and  taxe«.  The  receiver 
in  that  case  was  a  chancery  receiver.  There 
may  be  a  question  as  to  whether,  tinder  Un 
terms  of  the  order  appointing  him,  he  waa 
directed  to  pay  tbe  rent.  However  this  may 
be,  the  deciuon  of  this  court  seems  to  have 
proceeded  on  the  ground  that  the  title  to  th« 
demised  premises  vested  in  the  receiver.  I 
am  frank  to  say  that  very  probably  the 
point  presented  on  this  appeal  was  involved 
in  the  decision  of  that  case.  From  an  ex- 
amination of  the  briefs  of  counsel,  it  ap- 
pears that  no  question  was  made  tiiat  a 
chancery  receiver  did  not  take  tit1«  by  hu 
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•iPliointmeDt  knd  possession;  but  it  wkb 
■ought  to  relieve  the  defendant  on  the 
ground  that  he  woe  sppoioted  receiver  only 
of  the  rents  and  profits,  and  not  of  the  prop- 
erty itself.  We  thinlc  tbmt  c&ee  should  not 
control  us  now. 

Much  stress  is  also  laid  upon  the  case  of 
United  States  Ti-uat  Co.  v.  Wabath  Wettem 
R.  Co.  150  U.  S.  287,  37  L.  ed.  1086,  14  Sup. 
Ct.  Hep.  S6.  It  ia  there  said;  "If  he  elect 
to  adopt  a  lease,  the  receiver  becomes  vested 
with  the  title  to  the  leasehold  interest,  and 
*  privity  of  estate  is  thereby  created  between 
the  lessor  and  the  receiver,  by  which  the  tat- 
ter  becomes  liable  upon  the  covenant  to  pay 
rent"  This  statement  was  made  on  an  ap- 
plication in  the  foracloaure  suit  in  which 
the  receiver  was  appointed.  It  may  well  be, 
therefore,  that  the  court  intended  to  assert 
only  what  would  constitute  an  equitable 
-claim  of  the  lessor  upon  the  funds  in  court. 
Ae  a  matt«r  of  fact,  the  lessors  were  not  al- 
lowed the  rental  of  the  whole  period  during 
which  the  receiver  was  in  possession  of  the 
leased  railroad,  but  cmty  for  rent  accruing 
-aubsequent  to  an  order  made  by  the  court, 
on  an  application  of  the  tessors,  that  the  re- 
ceiver either  pay  rent  or  surrender  the  road. 
If  the  right  of  the  lessor  to  rent  depended 
upon  privity  of  estate  between  the  receiver 
wad  the  lessor,  it  is  not  entirely  clear  how 
Uiis  result  was  reached.  That  the  case  was 
really  disposed  of  on  equitable  considers^ 
tlons  appears  from  the  conclusion  of  the 
i^Inion:  "As  bearing  upon  the  general 
equities  of  the  case,  it  may  be  remarked 
that,  while  the  proceedings  in  the  foreclosure 
of  the  Wabash  mortgage  did  undoubtedly 
rMult  in  the  detention  of  the  road  from  ite 
lawful  owners  for  about  fifteen  months  with- 
out the  payment  of  the  agreed  rent,  the  road 
during  this  time  earned  nothing  beyond  its 
operating  expenses,  and  there  is  nothing  to 
indicate  that  it  would  have  done  so  in  the 
hands  of  its  owners,  so  that  in  fact  they  lost 
nothing.  Indeed,  it  is  scarcely  credible  that 
the?  would  have  delayed  so  long  to  demand 
poBseaeiou  of  the  rood,  if,  in  their  opinion,  it 
«ould  have  been  <q>erated  at  a  proflL" 

We  also  agree  with  the  learned  court  be- 
low that  the  terms  of  the  order  appointing 
the  plaintiff  receiver  did  not  require  him  to 
pay  the  accrued  rent.  Nor  can  that  pay- 
ment be  considared  an  having  been  made  un- 
der the  stress  of  necessitf.  In  order  to  save 
the  mortgaged  property.  At  the  time  of  the 
payment  the  sale  had  been  effected,  and  the 
purchaser  was  in  pos.iession.  Though  it  did 
not  assume  the  rent  in  arrears,  the  defend- 
ajit  was  required  to  pa;  such  rent  to  save 
its  lease  from  forfeiture.  The  act  of  the  re- 
ceiver was  therefore  an  appropriation  of  a 
fund  in  court  without  the  authority  of  the 
isonrt,  and  miiHt  be  considered  to  have  been 
■o  appropriated  for  the  defendant's  benefit. 
It  followa  that  the  judgment  was  crrrect, 
and  shouLd  be  afGrmed. 

We  do  not  wish  our  decision  to  be  misin- 
terpreted. We  have  disciisned  the  rights  of 
the  parties  from  a  technicsL  point  of  view, 
Jt3  L.  R.  A. 


regardleu  of  the  equitable  claims  of  the  de- 
fendant, simply  because  we  deem  that  it 
would  set  a  very  bad  precedent  to  attempt 
tc  adjust  those  equities  in  this  action,  m 
which  all  the  facte  determining  such  equi- 
ties are  not,  and  cannot  be,  before  us. 
While  we  have  held  that  no  legal  iiabili^ 
for  the  payment  of  rent  was  imposed  upon 
the  receiver,  either  by  virtue  of  his  appoint- 
ment and  possession  as  such,  or  by  the 
terms  of  the  order  appointing  bim,  we  have 
not  decided  that  the  lessors  bad  not  a  moat 
equitable  claim  to  have  all  the  net  profiti 
of  the  operation  of  the  hotel,  after  the  pay- 
ment of  its  running  expenses,  applied  to  the 
payment  of  the  rent  of  the  premisee,  the  ua* 
of  which  by  the  receiver  proluced  thefundin 
court.  In  Rt  Otig,  Judge  Andrews  said: 
"If  the  leased  premises  are  occupied  by  tha 
committee,  and  audi  occupation  is  to  the  ad- 
vantage of  the  estate,  as  where  it  was  necee- 
oar;  in  order  to  corr^  on  or  close  up  tJi« 
business  of  the  lunatic,  the  rent  accruing 
during  such  occupation  would  justly  be  r» 
garded  as  a  reasonable  expense  incurred  Iqr 
the  committee.''  Nor  do  we  decide  that  the 
defendant  did  not,  under  the  terms  of  tb* 
sale,  by  which  it  was  to  receive  the  property 
free  and  clear  of  unpaid  rent,  succeed  to  the 
equities  of  the  lessor,  as  well  as  acquire  new 
equities  of  its  own.  The  defendant  has  not 
been  without  remedy.  During  the  pendency 
of  this  action  it  could  have  appti^  in  the 
foreclosure  suit  for  an  order  of  the  court 
ratifying  the  payment  made  by  the  receiver 
on  account  of  the  rent.  If  such  a  motion 
had  been  granted,  it  would  have  disposed  of 
that  claim,  and  no  recovery  for  the  amount 
could  have  been  allowed.  It  is  not  too  late 
for  the  defendant  now,  by  application  in 
the  foreclosure  suit,  to  have  all  its  equities 
established  and  preserved.  It  may  move  the 
court  for  a  ratification  for  the  payment  of 
rents  made  by  the  receiver,  and  for  a  diree- 
tjcm  to  its  officer  to  reduce  the  judgment  l^ 
that  amount  and  interest.  If  the  amount 
of  the  present  recovery  is  to  be  ultimately 
restored  to  the  defendant  on  account  of  the 
unpaid  rent  which  it  should  have  been  al- 
lowed out  of  the  purchase  money,  this  judg- 
ment might  be  permitted  to  stand  unen- 
forced, as  settling  the  accounts  between  the 
receiver  and  the  defendant,  and  to  be  cred- 
ited as  a  payment  on  such  restoration.  All 
these  matters,  however,  are  questions  which 
can  be  determined  only  in  the  foreclosure 
action,  and  upon  which  we  do  not  pass. 

The  judgment  appealed  from  thould  be  af- 
firmed, with  costs,  but  without  prejudice  to 
a  motion  by  defendant  to  stay  its  enforce- 
ment pending  such  application  to  be  made 
in  the  action  in  which  the  receiver  was  ap- 
pointed as  it  may  be  advised. 


Balckt,  J.,  dissenting: 
The  order  appointing  Edward   8.   Stokei 
IS  receiver  of  Uie  Hoffman  House  authorised 
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and  empowared  him  "to  ttkt  pMseaaion  of 
and  oarry  <«  the  several  hotele  and  reatan- 
rants,  the  leasei  of  and  chattels  ia  which 
are  covered  by  the  aald  mortgage,  .  .  . 
and  with  authority  to  do  any  and  all  other 
things  which   may   be  necessary   or   proper 


true  that  the  payment  of  the  rent  accruing 
during  the  occupancy  of  the  receiver  upon 
the  lease  of  the  Hoffman  House  is  not  ex- 
pressly directed  by  the  order,  but  we  will 
not  assume  that  a  court  of  equity,  in  mak- 
ing the  order,  intended  to  hold  poasesdon  of 
the  leasehold  property,  and  appropriate  its 
entire  earnings,  and  thus  deprive  the  land- 
lord of  the  rent  that  legally  and  equitably 
belonged  to  him.  The  payment  of  such  rent 
was  proper,  and  was  one  of  the  things  ordi' 
narily  done  in  the  conduct  of  a  hoUl  busi- 
ness upon  leased  property,  and.  to  our  minds, 
was  clearly  contemplated  by  the  court  mak- 
ing the  order.  Again,  considering  the  case 
independently  of  the  order,  and  upon  the 
as»iimptioa  that  it  contained  no  provision 
authorizing  the  payment  of  the  rent,  the 
fact  nevertheless  exists  that  the  receiver 
did  pay  the  sum  of  {10,000  to  the  lajidlord 
for  rent  accruing  during  the  time  that  the 
premises  were  occupied  by  bim  as  receiver 
and  the  question  now  is.  Can  he  recover  this 
sum  back  frcon  the  defendant!  After  pay- 
ing the  rent  referred  to,  the  receiver  had 
on  band  upward  of  (0,000.  He  must  there- 
fore, have  saved  from  the  operation  of  the 
property  during  his  receivership  upwards 
of  $10,000  over  and  above  running  ex- 
penses, not  including  the  rent.  The  rent  of 
the  premises  during  the  receivership  ex- 
ceeded in  amount  the  SIO.OOO  paid,  and,  un- 
der the  circumstances,  a  court  of  equity 
would  certainly  have  applied  this  snrplus 
upon  the  rent,  had  it  been  aijked  so  to  do  by 
the  landloFd  or  the  receiver.  Instead  of 
asking  the  court  for  such  an  order,  the  re- 
ceiver made  the  payment  voluntarily,  with- 
out protest,  under  no  mistake  of  fact  or  law, 
and  no  creditor  of  the  corporati(m  or  other 
person  has  ever  appeared  to  object  to  or 
question  the  propriety  of  such  payment. 
Under  these  dreumstances,  no  court,  in  the 
exercise  of  ita  equity  powers  could,  when  re- 
quested, properly  refuse  to  confirm  such 
payment.  The  payment  was  but  right  and 
proper.  The  rent  belonged  to  the  landlord 
and  he  was  entitled  to  it.  The  defendant 
did  not  owe  it,  and  was  under  no  obliga- 
tion, either  in  law  or  equity,  to  pay  it. 
Under  the  notice  of  sale,  the  purchaser,  up- 
on payment  of  the  snm  bid,  was  to  have  the 
property  free  and  clear  from  unpaid  rent. 
He  had"  the  right  to  assume  and  pay  the 
rent,  if  he  so  elected,  and  deduct  the  amount 
from  the  purchase  price,  hut  this  was  a 
privilnfre  personal  to  the  purchaser.  He  had 
the  right  to  take  the  furniture  andotherper- 
sonal  property  covered  hy  the  mortgage  from 
the  hotel  building,  and  use  or  dispose  of  it 
elsewhere.  He  could  either  aurrender  the 
63  L.  R.  A. 
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leaseh(dd  property  to  Uie  landlord,  <w  leave 
it  in  the  bands  of  the  receiver.  It  does  not 
appear  to  ua  that  a  payment  made  u»d«r 
sueh  circumstaucee  can  properly  be  held  to 
be  the  wrongful  appropriation  of  the  mon^t 
of  the  receivership. 

It  is  contended  that  the  payment  of  rent 
was  made  tor  the  benefit  erf  the  defendant. 
We  do  not  so  understand  the  facta.  As  we 
have  already  seen,  the  defendant,  as  pur- 
chaser, was  under  no  obligation  to  pay  the 
back  rent  accrued  j  and,  if  it  did  cbooee  to 
pay  such  rent,  it  had  the  right  to  deduct 
the  amount  so  paid  from  the  purchase  price. 
If  the  rent  was  paid  hy  the  recover,  then  the 
purchaser  could  perform  his  part  of  the  con- 
tract by  paying  over  the  purchase  price  to 
the  officer  of  the  court  making  the  sale.  So 
far  as  he  was  concerned,  he  had  to  pay  the 
purchase  price  either  to  the  referee  or  t^  the 
landlord,  but  in  no  event  could  he  be  called 
upon  to  pay  more.  The  payment  by  the  re- 
ceiver merely  relieved  the  defendant  from 
paying  Uiat  amount  to  the  landlord,  but  he 
remained  obligated  to  pay  it  to  the  referee. 
It  is  not,  therefore,  apparent  how  the  de- 
fendant was  benefited  by  such  payment,  or 
how  it  can  he  held  to  have  been  made  for  ita 
benefit 

It  is  said  that  this  is  an  action  at  law. 
Undoubtedly,  but  the  plaintiff  seeks  to  re- 
cover back  money  which  he  has  voluntarily 
paid  to  the  person  entitled  thereto,  under 
no  mistake  of  fact  or  law,  which  payment  a 
court  of  equity  would  have  compelled  had 
it  been  requeiited  so  to  do.  Our  attention 
has  been  called  to  no  authority  which  au- 
thorizes a  recovery  at  law  under  such  eir- 
cum  stances.  The  defendant,  doubtless, 
could  have  applied  in  the  foreclosure  suit 
for  an  order  ratifying  the  payment  made  l^ 
the  receiver  on  account  of  tie  rent  during 
the  pendency  of  this  action.  If  such  a  mo- 
tion had  been  granted,  it  would  have  dis- 
posed of  the  claim.  It  may  not  be  too  lat« 
for  the  defendant  now  to  move  for  a  stay 
of  execution  upon  this  judgment,  pending 
an  application  in  the  foreclosure  suit,  to 
have  all  of  its  equities  established  and  pre- 
served. A  proper  result  may  be  reached  by 
adopting  that  practice,  but  it  would  doubt- 
less result  in  further  litigation  which  might 
extend  over  years.  The  plaintiff  ha* 
brought  this  action  to  recover,  among  other 
items,  the  tl0,000.,  paid  by  bim  for  itat. 
The  issue  raised  thereon  is  now  before  ns 
for  determination.     We  have  jurisdiction  to 
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>  do  s 


^nmstances,  it  appears 


No  other  errors  appear  in  the  c&se  which 
require  consideration  hero.  The  judgment 
should  be  modified  by  deducting  the  sum  of 
$10,000,  with  interest  thereon  from  the  2eth 
dny  of  January,  1898,  from  the  amount  of 
the  recovery  herein;  and,  as  so  moditted,  the 
judgment  should  be  afHrmed.  with  coats  to 
the  appellant. 

O'Briea   and 


■Gn'S^t: 


FlHN  T.  Cahidi. 
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y.  Y.  <C  P.  B.  Go.  lU  N.  Y.  580,  19  N.  E. 
»3;   fromjriM  V.  ftfeto  Yorfc  C.  rf  H,  R.  B. 

00.  7  App.  DiT.  377,  3B  N.  Y.  Supp.  938; 
Pow«n  V.  yew  Tork,  h.  E.  d  W.  R.  Co.  98 
N.  Y.  274;  Biceeney  v.  Berlin  £  J.  Envelope 
Co.  101  N.  y.  620,  64  Am.  Rep.  722,  o  N. 
£.  363;  DeFore»t  v.  ,/ewetf,  83  N.  V.  264; 
ii'teenian  v.  CJ«n«  Fallt  Paper  Mill  Co.  70 
Hun,  630,  24  N.  Y.  Supp.  403. 

If  there  is  danger  which  is  ahvious  to  or- 
dinary observAtiOD,  which  another  peruin  of 
ordinary  prudence  would  see  by  looking,  the 
employee  is  chargeable  with  contributory 
negligence  if  he  in  fact  aees  it,  or  ought  to 
Bee  it,  and,  uotwith standi ng  hia  opportuni- 
ty to  know,  or  his  a*tual  knowledge,  con- 
tinues hia  work,  and  ia  injured. 

Grown  v.  Orr,  140  N.  Y.  450,  36  N.  B.  648; 
Bvenaon  v.  Makopae  Iron  Ore  Oo.  24  N.  Y. 
S.  R.  43,  a  N.  Y.  Supp.  520;  Jenkins  v.  Mo- 
kopaa  Iron  Ore  Co.  32  N.  Y.  B.  B.  888,  10 
N.  Y.  Supp.  484;  Marsh  v.  Chickering,  101 
N.  Y.  39d,  6  N.  E.  56;  Hart  v,  Naumbvrg, 
123  N.  Y.  041,  25  N.  E.  386. 

Defendants  did  not  furnish  an  unsafe 
place  for  plaintiff  to  work  in,  but,  if  the 
place  wa«  dangeroua,  it  was  ho  from  the  na- 
ture of  the  work  of  excavation;  and  the 
plain  tin  was  engaged  in  constructing  a 
place  in  which  to  work. 

GulUn  V.  Norton,  120  N.  Y.  1,  28  N.  E. 
005;  O'Connell  v.  Ciark,  6  App.  Div.  33,  39 
N.  Y.  Supp.  4.54;  BmitK  V.  Empire  Trontp. 
Co.  89  Hun,  583,  35  N.  Y.  Supp.  634;  Col- 
Hns  V.  Grimmins,  11  Misc.  24,  31  N.  Y.  Supp, 
860;  Kram  v.  Lon^  Itland  R.  Co.  123  N.  X. 

1,  25  N.  E.  208;  Lotighlm  v.  atate,  105  N. 
Y.  169,  11  N.  E,  371;  Cregan  v.  Mareton, 
128  N.  Y.  668,  27  N.  E.  952;  Vincennes 
Water  Supply  Co.  v.  White,  124  Ind.  376,  24 
N.  E.  747;  Pederaon  v.  Ruahford,  41  Minn. 
289,  42  N.  W.  1063;  Griflin  v.  Ohio  <t  M.  R. 
Oo.  124  Ind.  326,  24  N.  E.  388;  Anderson  v. 
Winston,  31  Fed.  628;  McKtnzie  v.  Phila- 
delphia, 8  Pa.  Co.  Ct.  293. 

Mr.  Eugene  D.  Flanlsan,  for  respond- 

It  was  the  tibsolute  duty  of  defendants  to 
make  the  sidea  of  this  hole  reaaonably  safe 
before  ordering  plaintiff  to  commence  work 
in  it,  and  he  had  the  right  to  asaume  tJiat, 
when  he  went  into  this  bole  in  obedience  to 
the  personal  command  of  defendants,  they 
tiad  performed  their  full  duty  towards  him. 

Ellia  V.  .Vetc  York,  L.  E.  d  W.  R.  Co.  95 
N.  Y.  548 ;  Willy  v.  MuUedy,  78  N.  Y.  310, 
34  Am.  Rep.  536;  Harroun  V.  Brush  FAec- 
Light  Co.  12  App.  Div.  126,  42  N.  Y. 
Supp.  710:  A^ci/cs  v.  Smith,  28  Vt.  59,  66 
■.  222;  Mickee  v.  Walter  A.  Wood 
Moiring  d  R.  Mack.  Co.  70  Hun,  466,  24  N. 
Y,  Supp.  501. 

""'      injury   arose   from    purely   extrinsic 

which  were  not  connected   with   his 

work,    and    consequently    not    within    the 

risks   of   his   employment,   and  from   some- 

Son:,— Aa  to  liability  of  master  Cor  Injury  i  (Ohio)  26  L.  R.  A.  848.  nod  note;  Petaja  ». 
to  lerrBnt  by  caTlD;  Id  of  tuQQel.  see  the  earlier  Aurora  li-oo  Mlu.  Co.  (Mich.)  32  L.  R.  A.  43S : 
caw  Id  tbia  aerlea  of  Hanley  y.  Callfonila  Brldse  Tnrner  v.  St.  Clair  Tnonel  Co.  (Mkb.)  ;tR  L.  R. 
AConstr.  Co.  (Col.)  4T  L.  R.  A.  SBT.  A.    ].<)4.    47    L.    B.    A.    112:    and    Williams    T, 

As  to  duty  to  fMralab  safe  place  lor  mlnera  to    Tbncker  Cool  *  Coke  Co.  (W.  Va.)  40  L,  R.  A 
work,  see  Consolidated  Coal  *  MIn.  Co.  T,  Floyd  '  812. 
«.t  L,  R.  A. 
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t.     It     la     for    the     Jbft    ta    determine 

wbecber  or  not  a  contractor  proTlded  ■  safe 
woiklDB  place  lor  his  serranta,  wbere  be  was 
engaged  In  cutting  a  trench  along  the  founda. 
tloD  of  a  cblmney  under  which  be  bad  run 
nnrFow  tunnels  to  be  filled  with  masonry  to 
support  the  cblmney,  leaving  a  layer  of  earth 
bel  weea  the  top  of  Cbe  tuni^el  and  tbe  founda. 
tlon,  in  which  tunnel  tbe  servanu  were  re- 
quired to  work  after  tbe  contractor  bad 
knoivleilge  that  the  undisturbed  earth  had  be- 
come saturated  with  water. 

X.  A  oomtTiiclor'a  eamlorce  doe*  not 
KBanue  the  vlslc  of  tbe  serrloe,  vid  is 
not  guilty  of  coDtrlbotory  nellgence,  as  mat- 
ter of  law,  In  obeying  the  contraclor'a  order 
to  go  into  a  narrow  trench  which  has  been 
run  Diider  tbe  foundation  of  a  cblmney.  and 
level  the  bottom  to  receive  masonwork  to  sup- 
port the  chlnmey,  where  he  la  unacquainted 
with  the  actual  peril*  of  the  situation,  and 
no  perils  are  visible. 

3.  An  expert  laww  orfve  Ills  opl&loiL 
Mpoa  n.  hrpotlietloiil  case  bKned  npon 
tli«  t>et*  In  evidence,  as  to  the  propriety 
oif  a  method  of  aupporting  a  cblmoey  along 

to  how  tbe  work  sboald  bave  been  done  lor 

Bn  employee  for  Injarlea  caused  by  earth  fall- 
ing upon  blm  while  carrying  out  the  contrscl. 
or'a  orders  In  constructing  sucb  support. 

(Parter,  <7A.  J.,  and  Oraf,  /.,  dluant.) 

(Pebrnary  5,  1901.) 

API'KAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Third  Department,  affirming  a 
judgment  of  a  Trial  Term  for  Albany  Coun- 
1?  ID  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  &en  caused  by  .defendant's 
negligence.     Afftrmed. 

Tbo  facts  are  stated  in  the  opinion. 

Mr.  Lewi*  E.  Cnrr,  with  Mr.  £.  W. 
]>oiigl«a,  for  appellants: 

PlaintiS  knew  tbe  situation  of  affairs  in 
the  place  where  he  waa  directed  to  work, 
and,  having  that  knowledge,  may  not  charge 
his  employers  for  tbe  injurious  conse- 
4]uence«  to  him  arising  therefrom. 

Plaintiff  having  opportunity  to  know,  and 
also  actual  knowledge  of,  the  place  and  ita 
eurroundinga,  he  must  be  held  to  have  as- 
sumed the  risks  of  tbe  employment  at  that 
place,  whatever  they  were. 

Rickey  V.  Tnaffe,  105  N.  Y.  28,  12  N.  E. 
288;  Shaa  v.  Sheldon,  103  N.  Y.  688,  0  N. 
E.  183;  Cahill  v.  Hilton,  108  N,  Y.  512,  13 
N,  E.  339;  Crojvn  v.  Orr,  HO  N.  Y.  450.  35 
N.  E.  648;  Kaare  v.  T-toi^  Steel  d  I.  Co.  139 
N.  Y.  360,  34  N.  E.  901 ;   Appel  v.  Buffalo. 
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thine  which  he  did  not  ue  uid  observe,  and 
whicfi,  consequentl;,  were  not  within  the 
rule  of  obvious  daJigera. 

Aj/an  V.  Fowler,  24  N.  T.  410,  82  Am. 
Dec,  316;  Pantzar  v.  Tilly  Fotter  Iron  Min. 
Co.  99  N.  Y.  368,  Z  N.  E.  24;  Daindion  v. 
CofneK,  132  N.  Y.  228,  30  N.  E.  673;  Sicenr 
■on  V.  Makojtac  Iron  Ore  Co.  24  N.  Y.  S.  K. 
«,  8  N.  y.  Supp.  620,  Aflirmed  in  117  N.  Y, 
637,  22  N.  E.  1130;  Doyle  v.  fiaird,  16  Daly, 
297,  S  N.  Y.  Supp.  S17;  Kain  v.  Bmith,  25 
Hun,  146;  BatcUy  v.  Northern  C.  R.  Go.  17 
Hud,  116;  Jerome  v.  Queen  City  Cycle  Co. 
163  N.  Y.  351,  57  N.  E.  485. 

Plaintiff  did  not  assume  an;  risks  arising 
from  the  personal  negligence  of  defendants. 

Thomai,  Neg.  {  744;  Lofrano  T.  Vevi  York 
4  Mi.  7.  Water  Co.  63  Hun,  452,  8  N.  Y. 
Bupp.  717}  UcGoaker  v.  Lon^  fslontf  A.  Co. 
84  N.  Y.  11;  i-anlzttr  v.  Tilly  Fotter  Iron 
Uin.  Co.  99  N.  Y.  3^8,  2  N.  E.  24;  t?afes 
State,  128  N.  y.  221,  28  N.  E.  ",73. 

The  action  of  defendants  in  ordering  this 
plaintiff  into  the  hole,  with  the  knowledge 
which  thej  possessed,  or  which,  under  the 
peculiar  oppottunitiee  for  observation  af- 
forded them,  they  ought  to  have  possessed, 
was  the  direct  and  proximate  cause  of  the 

ifurpAy  V.  £o>(on  A  A.  R.  Co.  88  N.  Y. 
14Q,  42  Am,  Rep.  840;  Beael  v.  New  York  O. 
*  E.  R.  R.  Co.  70  N.  Y.  171;  UaCosker  t. 
Long  I$land  R.  Co.  84  N.  Y.  77;  Ardesoo 
OU  Co.  y.  Oifteon,  83  Pa.  146;  Walth  v.  Peet 
Valve  Co.  110  Mass.  23;  14  Am.  &  Eng.  Enc. 
Law,  p.  857. 

The  aBBumptlon  of  risks  implies  a  knowl- 
edge of  the  danger.  Plaintiff  could  not  as- 
sume any  ri^s  until  defendants  had  per- 
formed their  duty  to  him  by  informing  nim 
of  the  dangers. 

Pantrar  v.  Tilly  Foster  Iron  Uin.  Co.  99 
N.  Y.  368,  2  N.  E.  24 ;  Sweeney  v.  Berlin  it 
J.  Envelope  Co.  101  N.  Y.  620,  64  Am.  Rep. 
722,  6  N.  E.  368 ;  UcOovem  v.  Central  Ver- 
mont «.  Co.  123  N.  Y.  280,  25  N.  E,  373 ; 
KnieUy  v.  Pratt,  148  N.  Y.  372,  32  L.  R.  A. 
307.  42  N.  E.  086;  Wood,  Mast,  k  S.  S  434; 
Booth  V.  Boalon  it  A..  R.  Co.  73  N.  Y.  38,  29 
Am.  Rep.  97. 

When  defendants  ordered  plaintEff  into 
this  hole  to  work  they  took  the  responsibili- 
ty connected  with  the  omiBsion  to  take  the 
reasonable  precautions  for  plaintiff's  safe- 
ty, which  under  all  circumstances  he  would 
have  the  right  to  assume  they  had  taken, 
and  which,  from  the  peculiar  conditions  sur- 
rounding this  case,  he  had  a  right  to  con- 
fidently rely  upon  having  been  taken  by  de' 
fendants,  to  save  him  from  injury.  He  did 
not  assume  the  risks  of  any  personal  otnis- 
sion  of  defendants  to  perform  their  full  duty 
towards  him. 

ElKa  V.  yetc  York,  L.  E.  d  W.  R.  Co.  95 
N.  Y.  54(1;  Kcegan  v.  Western  R.  Corp.  8  N. 
Y.  175,  SO  Am.  Dec.  478;  Warner  v.  Erie  R. 
Co.  30  N,  Y.  488;  ConnoHv  v.  PoUlon.  41 
Herb.  3(10,  Affirmed  in  41  N.  Y.  619;  Paul- 
ear  V.  Tilli,  Fosirr  Iron  Uin.  Co.  B9  N.  Y. 
3tl8.  2  N.  E.  24;  Flike  v.  Boston  d  A.  R.  Co. 
63  N.  Y.  54l>,  13  Am.  Rep,  545:  Byan  v. 
Foiikr.  24  N.  Y.  410,  82  Am.  Deo.  315; 
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Span  v.  Ely,  8  Hon,  256;  Oapasao  t.  Wool- 
folk,  25  App.  Div.  234,  49  N.  Y.  Supp.  409; 
FooJo  V.  i/uHler,  3  App.  Div.  528,  38  S.  I. 
Supp,  356;  14  Am.  A  Eng.  Enc  Law,  p. 
877. 

Defendants  were  charged  with  knowledge 
that  it  was  usual  and  proper  in  work  of  Uu> 
character  to  employ  bracing,  and  they  are 
liable  for  the  injuriea  resulting  to  plainliS 
from  failure  to  employ  such  methods.  Plain- 
tiff cannot  be  held  guilty  of  contributory 
negligence  for  the  oonsequences  resulting- 
from  a  faulty  ^an  of  ctmatructioo. 

JfoCofern  v.Centtvt  Vermont  R.  Co.  123 
N,  Y.  280,  26  N.  E.  373;  Benzing  v.  flteis- 
tcay,  101  N.  V.  647,  6  N.  E.  449;  Dat>td»on 
V.  Cornea,  132  N.  Y.  228,  30  N.  E.  673. 

Where  faulty  construction  is  shown,  con- 
tributory negligence  cannot  be  inferred. 

Vincent  v,  McMterstoek,  30  App.  INv.  308, 
61  N.  Y.  Bupp.  494;  Bryer  v.  Foertter,  » 
App.  Div.  S44,  41  N.  Y.  Bupp.  617;  Vo»- 
bargli  v.  Lake  Shore  it  U.  B.  R.  Co.  B4  N.  Y. 
374,  46  Am.  R^.  148;  Devlin  v.  Smith,  S» 
N.  Y.  470,  42  Am.  Rep.  311;  Campbell  v. 
A'eie  York  0.  A  H.  R.  B.  Co.  35  Hun,  600; 
Bheehan  v.  New  York  0.  d  E.  R.  R.  Co.  91 
N.  Y.  332;  Pofitear  v.  TiUy  Fatter  Iron 
Min.  Co.  99  N.  Y.  368,  2  N.  E.  24;  Ryan  v. 
FoKler,  24  N,  ¥.  410,  82  Am.  Dee.  315. 

O'Brien,  J.,  delivered  the  oinnion  of  tb* 

The  jury  rendered  a  verdict  <rf  (3,000  for 
the  plaintiff  as  compensation  fm*  the  injary 
received  on  the  25th  day  of  September,  1894, 
while  in  the  defendants'  service.  At  that 
time  the  defendants,  who  were  general  con- 
tractors, were  engaged  in  preparing  th* 
foundation  for  a  building  to  be  used  a*  a 
power  house  by  the  Albany  inty  waterworks. 
It  BBMns  that  it  was  necessary,  in  order  t» 

St  a  proper  foundation,  to  excavate  a  treneh 
the  deoth  of  about  31  feet  below  the  sur- 
face of  uie  ground.  This  trench  waa  not 
only  of  the. depth  atated,  but  very  wide,  and 
it  became  necessary  to  shore  np  or  brace  the- 
sides  in  order  to  keep  the  earth  in  place. 
In  carrying  along  this  trench  the  contract- 
ors passed  near  the  foundation  of  a  chim- 
ney stack  110  feet  high,  and  it  was  necee- 
sary,  in  order  to  secure  the  chimney,  to  snp- 
poit  its  foundation  on  the  side  next  to  the 
trench.  This  chimn^  was  intended  to  be 
part  of  the  structure,  when  completed,  and 
rested  upon  a  foundation  which  extended  20 
feet  below  the  surface  of  the  ground,  and 
extended  along  the  line  of  the  trench  about 
20  fed;.  In  excavating  the  main  trench  op- 
posite the  stack  the  wall  of  the  trench  ch» 
that  side  had  been  carried  down  at  an  angle, 
so  as  to  leave  what  is  called  a  "batter"  wall 
to  support  the  stack.  The  main  trench  it- 
self, as  already  stated,  was  thoroughly  sup- 
ported by  timbers,  and  no  accident  hap- 
E^ed  for  want  of  any  care  in  that  rcepect. 
lit  it  became  necessary  to  support  the 
chimney  in  some  way,  as  it  was  feared  that, 
account  of  the  depth  of  the  main  trench, 
would  be  undermined  and  fall.  la 
working  under  the  foundation  of  the  chim- 
ney, narrow  cuts,  3  or  4  feet  wid^  wer* 
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BOtfit,  «tu-ting  out  Irom  the  bottom  of  the 
main  trencb,  and  nuuung  at  right  uiglM 
therefrom  through  the  batter  wall,  and  3 
feet  under  the  e^e  of  the  fouadatioa  of  the 
chimney.  These  narrow  cute  extended  up- 
wards to  within  about  a  foot  of  the  bottom 
d  the  foundalion  of  the  chimney,  and  aa 
faet  aa  thej  were  made,  one  after  another, 
they  were  filled  in  with  mason  ly  work, 
fortning  a  pier,  »o  aa  to  keep  the  cbimner 
foundation  at  all  timefl  secure.  The  earth 
between  the  tops  of  the  cuts  and  the  bottom 
of  the  foundation  is  described  as  hardpan, 
but  water  had  been  running  down  from  the 
top  and  aides  for  some  time;  and  thua  the 
ba4;ter  wall,  near  the  chimney  foundation, 
is  euppoeed  to  have  been  weakened  and  dis- 
integrated from  the  effects  of  the  water 
which  percolated  through  it.  He  plaintiff 
was  a  mason's  helper,  and  was  at  work  tor 
the  defcmdauts  in  that  capacity  at  the  time 
of  the  accident.  He  was  ordered  to  go  down 
into  B.  cut  which  had  been  made  the  night 
before,  in  which  to  place  one  of  the  masonry 
piers  under  the  foundation,  and  to  level  oS 
the  bottom  in  order  to  prepare  to  start  the 

Sier.  One  of  the  defend&nts  weot  with  him 
own  to  or  near  the  bottom  of  the  main 
trench.  It  does  not  appear  that  the  plain- 
tiff was  ever  in  this  particular  place  before, 
or  that  he  knew  anything  about  it.  He 
obeyed  the  orders  of  the  master,  and  went 
into  the  cut,  and  eommoiced  to  level  the  bot- 
tom; and  while  doing  so  the  earth  from  the 
top  and  from  one  side  of  the  cut  near  the 
top  fell  upon  and  injured  him,  and  for  this 
injury  a  verdict  was  awarded  to  him  by  the 

The  plaintiff's  action  is  based  upon  the 
claim  tnat  the  usual  and  proper  precautions 
were  not  tEJcen  by  the  defendants  to  support 
the  overhanging  earth  between  the  top  of 
the  cut  and  the  bottom  of  the  foundation), 
and  that  he  was  not  provided  with  a  reason- 
ably safe  fdace  to  work  in  under  the  circum- 
stances. The  defendants  were  aware  of  the 
actual  situation  and  all  of  the  dangers  that 
attended  the  performance  of  work  in  these 
narrow  cuts  after  the  earth  above  and  upon 
the  sides  had  been  saturated  with  the  per- 
colating water.  It  was  therefore  a  question 
of  fact  for  the  jury  to  determine  whether 
thf  defendants  had  performed  the  duty  im- 
posed upon  a  master,  to  provide  the  servant 
with  a  reasonably  safe  place  in  which  to  per- 
form his  work.  The  court  could  not  have 
determined  that  question  one  way  or  anoth- 
er as  one  of  law,  and  it  was  therefore  prop- 
erly submitted  to  the  jury.  It  is  said,  how- 
ever, that  the  plaintiff  should  not  have  been 
permitted  to  recover,  as,  under  the  doctrine 
of  obvious  risks,  he  assumed  whatever  dan- 
ger there  was  in  doing  the  work.  On  this 
point  it  must  be  borne  in  mind  that  the 
plaintiff  was  unacquainted  with  the  actual 
perils  of  the  situation.  He  had  not  been  re- 
quired, so  far  as  the  proof  shows,  to  perform 
any  sen'ice  of  this  kind  in  such  a  place  be- 
fore. When  directed  by  the  master  to  go 
into  the  trench  and  level  it  off  in  order  to 
prepare  for  the  masonry  work,  he  simply 
obeyed  the  order.  The  servant  is  bound  by 
£3  L.  R.  A. 


Ms  contract  to  obey  all  reasonable  and  law- 
ful orders  of  his  master;  and  the  plaintiff, 
after  receiving  the  order,  had  to  determine, 
in  an  emergency,  whether  he  should  obey  or 
refuse.  It  cannot,  I  think,  he  said,  as  mat- 
ter of  law,  under  these  circumstances,  that 
the  servant  was  guilty  of  contributory  neg- 
ligence, or  that  he  assumed  the  risk  of  the 
dangers  incident  to  a  situation  with  respect 
to  which  he  could  know  notJiing  beyond  what 
was  visible  at  the  time.  He  could  not  have 
known,  for  instance,  that  the  surrounding 
earth  had  been  saturated  with  percolating 
water,  or  that  the  walls  of  the  trench  or 
the  earth  of  the  arch  above  had  been  dis- 
turbed or  weakened  from  any  such  cause. 
It  was,  therefore,  a  fair  question  for  tb» 
jury  whether  the  servant  was  guilty  of  any 
carelesanesa  which  would  bar  his  right  of 
recovery,  or  whether  he,  in  obeying  the  mas- 
ter, had  the  same  knowledge  of  the  dangera 
incident  to  the  situation  that  the  latter  had. 
On  both  these  questions,  therefore,  the  case 
was  properly  submitted  to  the  jury. 

It  is  strenuously  argued,  however,  by  the 
learned  counsel  for  the  defendants  that  thla 
judgment  should  be  reversed  upon  an  excep- 
tion taken  at  the  trial  to  certain  testimony 
offered  and  received  in  behalf  of  the  plain- 
tiff. The  plaintiff's  counsel  called  a  civil 
engineer  of  eight  years'  experience  in  his 
profession,  and  who,  it  appears,  had  charge- 
of  work  of  like  character,  and  was  at  the 
time  Buperintendingan  excavation  about  8% 
miles  in  extent.  The  counsel  propounded 
to  this  witness  a  hypothetical  question  em- 
bracing all  the  facts  disclosed  by  the  plsilK 
tiff's  testimony,  and  concluded  with  the  in- 
quiry whether,  in  his  opinion,  that  was  a 
proper  method  of  constructing  the  hole  or 
trench  for  the  purpose  of  underpinning  or 
BupporUng  the  foundation  of  the  chimney. 
One  fact  assumed  in  this  question  was  that 
neither  the  sides  nor  the  top  of  the  trench 
were  shored  up  or  supported  in  any  way. 
This  question  was  objected  to  on  the  ground 
that  it  was  not  matter  of  expert  opinion, 
and  also  on  other  grounds  not  material  at 
this  time.  The  objection  was  overruled, 
and  the  defendants'  counsel  excepted.  The- 
witnees  answered  the  question  in  the  nega- 
tive; that  is,  his  opinion  was  adverse  to  the 
defendants.  The  plaintiff's  counsel  followed 
this  quesUon  with  another,  to  the  effect  that 
assuming  the  same  state  of  facts  as  in  the 
last  question,  and  further  assuming  "that 
you  take  this  excavation  at  a  time  when 
nothing  had  been  done  within  the  bank 
spoken  of  as  the  'batter  bank,'  underneath 
the  foundation,  how,  in  your  opinion,  ought 
that  excavation  to  have  been  made,  so  as  to 
be  safe  for  persons  working  in  the  bottom 
of  the  same!"  This  question  was  objected 
to  on  the  same  ground,  and  there  was  the 
same  ruling  and  exception.  The  answer  of 
the  witness  was  that  such  excavatiws  ought 
to  be  made  the  necessary  width  for  the  pier 
that  was  required,  and  the  sides  carried 
down  vertically,  the  earth  cleaned  off  from 
the  bottom  of  the  orieinal  foundation  (that 
ia.  the  chimney  foundation),  and  the  sides 
braced;   that  the  bracing  should  be  put  in 
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«•  th^  went  down  with  the  excavation 
("tbat  ii,  put  in  the  brocins  in  the  excava- 
tion under  the  chimney  uid  carry  it  down 
the  full  length  of  the  excavation;  pub  in  a 
brace  right  where  the  new  excavation  Joined 
the  original  foundation  wall;  put  in  a  orosi- 

Eiece  there;  another  one  down  about  4  feet; 
ave  planke  on  the  side  up  aminst  which 
these  braces  would  rest" ) .  The  witness 
added:  "I  would  place  these  planks  with 
reference  to  the  face  of  the  chimney  founda- 
tion beneath  it;  under  it;  under  the  chimney 
foundation;  one  on  eitber  side,  and  then  a 
croespiece.  The  effect  upon  the  sides  of 
the  hole  of  shoring  and  bracing  would  be  to 
have  rendered  it  uie  for  a  man  to  go  in 
there  to  work.  Bracing  and  shoring  is 
usual  in  like  caaee  in  other  work  of  similar 
character." 

I  do  not  think  that  it  was  arror  on  the 
part  of  the  learned  trial  judge  to  permit  an 
inquiry  of  this  character  to  be  made  of  a 
witness  who  waa  clearly  an  expert.  The 
learned  counsel  for  the  defendants  contends 
that  it  waa,  and  bis  argument  is  based  upon 
the  proposition  that  tha  facts  should  have 
been  stated,  and  then  the  jury  permitted  to 
decide  for  themselves.  Xhja  is  the  usual  ar- 
gument urged  in  all  auch  cases.  There  is, 
doubtless,  some  confusion  in  the  cases  with 
respect  to  the  admissibility  of  the  opinions 
of  experts  upon  issues  auch  as  are  involved 
in  this  case,  but  I  think  the  ruling  of  the 
learned  trial  judge  was  correct,  both  upon 

Frinciple  and  the  great  weight  of  authority, 
t  is  quite  probable  that  there  was  not  a 
man  upon  the  jury,  unless  he  happened  to 
be  an  expert,  who  would  have  attempted  to 
solve  tiie  problem  of  properly  supporting 
•nd  sustaining  the  chimney  in  question 
without  calling  to  his  aid  some  expert  ad- 
vice from  an  engineer  or  some  person  of  ex- 
perience on  such  a  subject.  The  common 
mind,  as  we  know,  is  not  always  equal  to 
the  proper  sobition  of  such  a  problem  in 
such  an  emergency,  and  the  counsel  and  ad- 
vice of  engineers  or  persons  of  experience  in 
euch  matters  is  always  valuable  and  desira- 
ble; and  it  is  quite  plain  that  the  tendency 
of  courts  and  writers  on  tho  law  of  evidence 
is  in  that  direction,  A  learned  author  of  a 
atandard  work  upon  the  Law  of  Evidence 
ha«  recently  examined  the  question  with 
much  care,  and  has  collected  author! tiea 
bearing  upon  the  question  from  many  sources. 
1  Oreenl.  Ev.  ed.  18<I9,  I  441.  He  lays  down 
the  rule  on  the  subject  of  expert  opinions 
as  evidence  in  the  following  manner;  "Since 
tbe  so-called  expert  .  .  .  will,  by  hy- 
pothesis, usually  be  better  able  than  the  jury 
to  draw  inference*"  on  such  matters,  it  oc- 
curs in  practice  thitt  experts  usually  arc 
able  to  he  helpful  with  their  opinions,  and 
are  therefore  usually,  but  not  neees^rily, 
allowed  to  state  them.  Thus,  in  practice, 
opinions  are  reeeivoble:  First,  from  per. 
sons  having  special  skill  (whether  the  data 
in  question  have  been  personally  observed 
trf  them  or  are  stated  to  them],  whenever 
that  special  skill  enables  them,  better  than 
the  jury,  to  draw  inferences  on  the  subject ; 
secondly,  from  persons  who  have  no  ape- ' 
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cial  skill,  but  have  parsonftUy  observed  th* 
matter  in  issue,  and  cannot  adequately  atata 
or  recite  the  data  so  fully  and  accurately  m 
to  put  the  jury  completely  in  the  witneaa' 
place,  and  enable  them  equally  well  to  dr»w 
the  inference.  The  absurdities  which  dis- 
figure the  application  of  the  rule  come  chief- 
ly from  a  too  illiberal  int«rpretation  of  th* 
latter  notion ;  i.  e.,  it  is  frequently  ruled 
that  a  personal  observer  can  sufficiently 
state  the  observed  data  without  adding  his 
inference,  although  a  just  view  of  the  situa- 
tion would  recognise  that  too  much  credit 
has  been  given  to  the  witness's  power*  ot 
narration,  and  that  in  truth  it  is  imposaible 
for  the  data  to  be  fully  recited.  For  la- 
stance,  rulings  that  a  witness  may  not  atata 
whether  a  person's  answer  was  made  in  », 
jocular  or  a  serious  manner,  whether  tha 
conduct  of  the  parties  evinced  a  mutual  at- 
tachment, and  the  tike,  err  in  this  manner. 
A  more  liberal  tendency  in  this  respect 
seems  to  be  making  its  way  in  recent  times, 
but  the  Reports  are  overloaded  with  deci- 
sions of  that  sort  that  ought  never  even  to 
have  been  called  for.  A  prominent  featnr* 
in  the  application  of  the  rule  is  the  petty 
and  unprofitable  quibbling  to  which  it  gives 
rise.  ...  It  ought  first,  however,  to  be 
noticed  that  certain  reasons  or  testa  some. 
times  put  forward  for  this  rule  ore  un- 
founded: (1)  It  is  said  that  the  witneae  is 
not  to  'usurp  the  functions  of  the  jury.' 
The  answer  is  simply  that  he  is  not  attempt- 
ing to  usurp  them, — not  attempting  to  ae- 
ciae  the  issue  and  thus  uaurp  their  placet 
but  merely  to  give  evidence,  which  th^  may 
or  may  not  accept,  as  they  please.  Even 
though  his  opinion  is  admitted,  it  is  not  de- 
cisive, especially  when  it  is  considered  that 
opinions  might  be  given  by  witnesses  oti 
both  sides.  (2)  It  is  sometimes  said  that 
an  opinion  is  not  to  be  offered  on  'the  ver^ 
issue  before  the  jury.'  But  this,  as  once  re- 
marked, would  rather  'seem  to  be  a  very 
good  reason  for  its  admiSBitm.'  If  the  wit- 
ness can  add  instruction  over  and  above 
what  the  jury  are  able  to  obtain  from  the 
data  before  them,  it  is  no  objection  that  he 
refers  to  the  precise  matter  in  issue."  These 
propositions  of  the  learned  author  are  well 
sustained  by  the  au thorites  cited, — for  in- 
Btanoe,  the  case  of  Cornell  v.  Oreen,  10  Sei^r. 
&  R.  16,  where  it  was  said:  "Wherever  the 
facts  from  which  a  witness  received  an  im- 
pression are  too  evanescent  in  their  nature 
to  be  recollected,  or  are  too  complicated  to 
be  separately  and  distinctly  narrated,  his 
impresnions  from  these  facts  become  evi- 
dence." In  Prendible  v.  Cnnneclicut  Rivr 
Mfg.  Co.  leo  Mass.  131,  35  N.  E,  67.i.  it  ii 
stated  OS  follows:  "We  are  ot  opinion  that 
a  person  who  has  made  a  special  study  of 
the  strength  of  materials,  and  the  proper 
moile  of  building  structures  to  suntoin 
weig'ht,  may  be  allowed  t<^give  his  opinion 
as  to  whether  a  staging  erected  in  a  speci- 
fied way  can  safely  be  trusted  to  earn,-  a 
particular  load.  That  was  the  substance  of 
the  [hypothetir'al]  question  put  in  this  case. 
Although  by  reason  of  its  form  it  did  not  di. 
rect  the  attention  of  the  witness  to  the  ele- 
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VKnts  of  fact  invoived  so  p&rticularl^  as  it 
aiight  hate  done,  it  was  not  so  objectiona.bIe 
■as  to  be  inoompetent."  In  1  Smith,  L<>ad, 
'Cas.  286,  the  admisaibilHy  of  expert  tvi- 
-drnce  is  stated  as  follows:  "He  O|)inion 
«f  witnesses  poBseaaing  peculiar  akili  is  ad- 
wissible  nhenever  the  subject-matter  of  in- 
■^airj  is  such  that  inexperienced  persons  are 
unlikely  to  prove  capable  of  forming  a  cor- 
rect judgment  upon  it  without  such  aasist- 
*noe.''  (Corter  v.  Boehm,  5th  Am.  ed.]  In 
Tui-ner  r.  Boar,  114  Mo.  345,  21  B.  W.  737, 
lit  was  held  that  the  question  as  to  what  ef- 
fect the  running  of  machinery  on  the  third 
-floor  of  a  build ing  would  have  towards 
weakening  the  building  and  rendering  it  in- 
eeoure  ad  dangerous  was  a  subject  beyond 
.^[eneral  knowlMge,  and  one  about  which  an 
expert  might  give  an  opinion.  In  Gonti' 
nental  Ina.  Co.  v.  Pi-uitt,  05  Tex.  125,  it  was 
tield  tluit  a  builder  might  give  his  opinion 
■as  to  whether  the  walls  of  a  building  were 
■nfficient  to  Eostain  iL  In  Buff^im  v.  Bar- 
Ws.  5  B.  I.  243,  it  U  stated  in  the  opinion 
that  the  business  of  a  civil  engineer  "in  su- 
perintending the  construction  of  milldams 
And  other  guards  against  the  flow  of  water 
.  .  .  ms^es  them  practically  acquainted 
with  the  relative  capacity  of  our  different 
-oommon  soils  to  resist  the  percolation  of 
-water,"  and  the  opinion  of  such  a  witness 
inight  be  given  on  the  subject.  In  Clark  t. 
WilUtt,  35  Cal.  534,  it  was  held  that  the 
jirc^er  method  of  proving  tlie  effect  of  tun- 
neling near  other  property,  with  respect  to 
-causing  the  earth  to  settle  and  slide,  was  by 
-taking  the  opinions  of  witnesses  acquaint- 
ed with  the  character  of  the  soil  and  the 
surrounding  drcumstances. 

It  seems  to  roe  that  the  decisions  in  the 
-courts  of  this  state,  and  especially  in  this 
-court,  amply  justify  the  rules  and  prindples 
contained  in  the  authorities  cited.  In  some 
of  them  it  will  be  seen  that  the  opinions  of 
experts  have  been  received  In  issues  much 
more  likely  to  be  comprehended  by  the  jury 
from  a  simple  statement  of  the  facts  than 
in  the  caae  at  bar.  Thus  it  has  been  held 
-that  it  is  no  objection  to  this  class  of  evi- 
dence that  the  question  prt^raunded  to  the 
witness  is  the  precise  question  the  jury  is 
■to  determine.  Van  Wycklen  v.  Brooklyn, 
118  N.  Y.  424,  £4  N.  E.  179^  The  opinion  of 
-«ui  expert  may  be  competent  by  stating  to 
tiiro  a  hypothetical  case,  taking  in  some  or 
all  of  the  facts  stated  by  witnesses  and 
-claimed  by  counsel,  putting  the  question  to 
■fee  established  by  their  evidence;  and  when 
the  question  ts  thus  stated  the  witness  has 
In  his  mind  a  definite  stato  of  facts  and  the 
province  of  the  triors,  whether  referees  or 
jurors,  is  not  inUrfered  with.  They  will 
determine  whether  the  facts  exist  which  are 
■thus  Bsnumed,  and  thus  give  the  opinion 
encb  weight  as  th^  think  it  is  entitled  to, 
with  a  full  knowledge  of  the  facts  upon 
which  it  is  based.  Reynold*  v.  Robinion, 
•«4  N.  Y.  68B.  Whether  in  any  case  a  wit- 
aeas  is  qualified  to  apeak  as  an  expert  is  a 
■fact  to  be  determined  by  the  court  upon  the 
■trial  preliminary  to  his  testifying,  and  or- 
-dinarily  the  decision  of  the  trial  court  on 
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this  point,  when  there  are  any  tacts  to  sup- 
port it,  is  not  opaa  to  review  in  this  court. 
Nelson  v.  Sun  Mwt.  In».  Co.  71  N.  Y.  454. 
In  Curtu  v.  Gano,  2S  N.  ¥.  426,  the  issue 
was  whether  three  threshing  machines  man- 
ufactured by  the  defendants  were  con- 
structed in  a  good  and  workmanlike  man- 
ner. The  only  question  which  seems  to  have 
been  put  to  the  witnesses  in  that  case  was 
the  following:  "Were  the  three  machines 
built  in  a  good  and  workmanlike  manuert" 
And,  although  there  was  no  proof  of  Uie 
particular  facts  which  rendered  the  ma- 
chines defective,  the  court  held  that  the  an- 
swer was  competent,  on  the  ground  that  the 
question  was  one  which  came  within  the  ex- 
ceptions to  the  ordinary  and  general  rule 
forbidding  the  reception  of  evidence  of  a 
witness's  opinion.  It  was  a  matter  of  skill, 
requiring  peculiar  knowledge  of  the  article, 
and  judgment  respecting  it.  It  seems  to 
me  that  if  it  was  competent  to  prove  that 
the  farmers'  threshing  machines  of  forty 
years  ago  were  not  built  in  a  good  and 
workmanlike  manner  by  the  opinion  of  an 
expert  without  stating  any  facts  wbatover, 
the  question  in  the  case  at  bar  was  clearly 
admissible.  In  Pullman  v.  Coming,  9  N. 
Y.  93,  the  witness  was  permitted  to  express 
an  opinion  as  to  whether  a  cobblestone  wall 
was  properly  built.  It  is  needless  to  say  that 
it  would  be  much  easier  for  the  jury  to  de- 
termine whether  the  wall  was  or  was  not 
suitably  built,  after  learning  all  the  facts, 
than  for  the  jury  in  this  case  to  determine 
whether  this  |uece  of  tunneling  under  the 
foundation  of  a  chinmey  more  than  30  feet 
below  the  surface  of  the  ground  was  proper- 
ly guarded  and  protected  with  reference  to 
the  safety  of  the  workmen.  So  an  engineer, 
having  experience  in  the  erection  of  bridges, 
was  permitted  to  testify,  under  objection 
and  exception,  that  it  was  not  customary  to 
have  guards  of  any  kind  on  drawbridges, 
and  this  court  held  that  the  question  was 
proper.  Hart  v.  Bud»ott  Biver  Bridgt 
Co.  84  N.  Y.  &a.  So  it  has  been 
held  competent  to  ask  a  cabinet  mak- 
er, who  had  performed  part  of  the 
work  in  controversy,  whether  the  work  was 
a  good  job  and  well  done.  Word  v.  Kilpat- 
rick,  85  N.  Y.  414,  39  Am.  Rep.  674.  So 
this  court  has  held,  upon  an  issue  concern- 
ing the  value  of  a  growing  crop  damaged  by 
the  overflow  of  water,  that  It  is  competent 
to  ask  a  witness  conversant  with  such  cropa 
how  much,  in  his  opinion,  a  given  field 
would  yield  to  the  acre.     Phillipa  v.  Terry, 
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{othetical  i^ueation  need  not  include  all  the 
lets  in  evidence,  and  is  good,  as  against 
the  objection  that  it  does  not  correctly  stato 
the  facts,  if  the  proof  justifies  the  assump- 
tion of  the  facts  covered  by  the  question. 
Cole  Y.  Fall  Brook  Coal  Co.  168  N.  Y.  59, 
53  N.  E.  870.  So  an  expert  witness  was  per- 
mitted to  state,  against  objection  and  excep- 
tion,  that  a  particular  test  applied  by  par- 
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tiM  to  Are  hose  wu  not  m,  fur  one.  OKioago 
T.  Greer,  6  Wall.  726,  19  L.  ed.  769.  So  it 
tuB  been  held  tlud  it  is  competent  far  an  ex- 
pert  to  express  an  opinion  aa  to  whether  it 
would  be  aaSe  or  prudent  for  a  tugboat  to 
ton  three  boats  abreast  in  a  high  wind  upon 
a  bay  or  arm  of  the  sea.  Eastern  Tranip. 
Line  t.  Hope,  96  U.  B.  297,  24  L.  ed.  477. 

ThiB  review  of  tbe  coses  and  authorities 
■eemH  to  me  to  amply  juEti^  the  assertion 
tbat  the  question  propouuded  in  the  case  at 
bar  to  a  civil  engineer  embraces  a  proper 
inquiry.  The  eontoution  that  the  jury  could 
have  drawn  the  conclusitHi  as  well  as  the  en- 

S'neer  is  not,  I  think,  correct.  It  is  very 
ifficult  for  a  witness  to  picture  to  a  jury 
in  words  the  re«l  situation  that  confronted 
the  plaJatiS  at  tbe  moment  that  be  stepped 
into  the  trench  by  the  direction  of  the  mas- 
tor.  It  would  be  still  more  difficult  for 
tbem  to  determine  what  should  have  been 
doae  in  order  to  make  the  place  where  the 
plaintiff  was  injured  reasonably  safe  and 
suitable  for  the  workmen.  To  say  that  an 
engineer  of  experience  in  such  matters 
could  not  BSBist  the  jury  by  on  expression 
of  opinion  would  be  to  ignore  well-known 
facts,  and  to  disr^ard  the  principle  upon 
which  the  opinions  of  experts  are  received 
In  evidencfc  It  does  not  follow  that  because 
the  rule  permitting  experts  to  give  opinions 
has  been  often  abused,  especituly  by  medi- 
cal experts  and  those  claiming  to  be  skilled 
in  handwriting,  the  opinion  of  an  honest 
and  intelligent  engineer  upon  an  issue  of 
the  character  involved  in  this  action  was 
not  conipetont. 

The  authority  which  is  cited  by  the  coun- 
sel for  the  defendants  to  support  his  argu- 
ment that  the  ruling  of  tbe  court  in  this 
case  admitting  the  testimony  of  the  engineer 
in  answer  to  tbe  question  as  propounded  to 
him  was  legal  error,  requiring  a  reversal  of 
the  judgment,  is  the  recent  case  of  DougK- 
erty  v.  UtUiken,  163  N.  Y,  627,  57  N.  E.  757, 
The  decision  in  that  case  has  no  bearing  on 
tbe  question  now  before  us,  and  for  these 
reasons:  (1)  There  was  not  a  single  fact 
In  that  case,  as  tbe  learned  judge  stated, 
upon  which  the  charge  of  negligence  could 
rest,  and  that  eircumstonce  alone  would 
have  Justified  the  decision.  P,  532,  163  N. 
Y.,  and  p.  758,  57  N.  E.  (2)  There  were  no 
facts  shown  upon  which  an  expert  could 
properly  base  an  opinion.  It  was  admitted 
that  if  it  had  been  shown  what  amount  and 
the  kind  of  strain  the  eyebolt  which  gave 
away  had  been  subjected  to  and  its  size,  in- 
herent tensile  strength,  and  the  character 
of  the  fastenings  to  the  base,  that  there 
would  then  be  a  case  for  the  opinion  of  an 
expert.  P.  534,  163  N.  Y.,  and  p.  759,  57  N. 
E.  (3)  It  was  held  that  the  questions  were 
insufficient  and  improper  in  form  to  lay  the 
foundation  for  even  such  opinions  as  were 
given.  Neither  the  siie,  capacity,  nor  ma- 
torial  of  the  tyebolt  was  described,  and 
hence  there  was  no  basis  for  an  opinion. 
Tbe  opinion  of  an  expert,  in  order  to  be  ad- 
missible, must  be  based  upon  facts  either 
within  his  own  knowledge,  or  presented  to 
his  mind  through  the  form  of  a  bypotheti- 
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cal  question.  All  the  elements  for  an  opi*- 
ion  u>at  were  absent  from  that  ease  ore  not- 
ably present  in  this.  Uera  the  facts  and. 
the  whole  situatim  Eire  disclosed,  and  an. 
experienced  engineer  is  asked  to  stoto  how 
the  danger  incident  to  such  a  place  could 
have  been  reasonably  obviated,  to  insure  tb» 
safety  of  the  workman.  Tbat  was  tbe  tbe- 
oiy  upon  which  the  question  was  asked  and 
answered,  and  it  seems  to  me  that  no  rea- 
sonable mind  can  foil  to  see  that  the  opinion, 
of  an  engineer  under  such  circumstances- 
would  be  helpful  to  either  court  or  jury.  IL 
is  probably  true,  as  already  observed,  tlial- 
no  member  of  this  court,  or  of  the  jury  that 
tried  the  cause,  if  confronted  with  soeb  a 
problem  in  thrir  own  affairs  as  that  pre- 
sented to  the  defendants  when  they  nnder- 
to<^  to  support  this  chimney,  would  have- 
disdained  the  advice  of  a  competmt  engi- 
neer. Indeed,  it  may  be  safely  asserted  t^t 
none  of  them  would  have  proceeded  without 
it;  and,  if  bis  advice  and  opinion  would- 
have  been  valuable,  then  how  con  it  be  aoiti 
that  it  was  not  admissible  up<»i  the  issue- 
in  this  case,  which  was  whether  the  eon- 
tractors  had  really  met  the  situation  with 
reasonable  prudence  and  caret  When  theic 
is  a  question  with  respect  to  the  safety  of 
what  may  be  called  a  tunnel  tiirough  th» 
earth  30  feet  below  the  surface,  where  men 
are  sent  to  work,  I  think  it  is  open  to  either 
party  to  coll  engineers  familiar  with  such 
work,  and  the  methods  of  insuring  the  safe- 
ty of  the  place,  and  take  their  opinions  with 
respect  to  such  methods.  Tbe  ease*  in- 
which  opinions  are  excluded  are  well  illus- 
trated by  the  discussion  in  F'erguion  v.  Bub- 
beU,  97  N.  Y.  507,  49  Am.  Rep.  544.  There- 
the  negligent  act  charged  was  setting  fire  to 
tallow  land  at  a,  diy  season  of  the  year, 
when  the  wind  was  blowing  a  strong  gale- 
The  defendant  proved  the  condition  of  the 
land,  the  state  of  the  weather,  and  the  ve- 
locity of  the  wind,  with  all  the  circum- 
stances. Not  contont  wiUi  all  thait,  be- 
called  several  witnesses,  and  inquired  of 
them  whether,  In  their  opinion,  it  was  a 
proper  time  to  bum  the  fallow.  He  suc- 
ceeded before  the  jury,  hut  the  judgment  in> 
his  favor  was  reversed  upon  exceptions-  tak- 
en to  this  close  of  testimony.  Ncrw,  that 
was  a  case  where  the  jury  could  not,  after 
hearing  all  the  facts,  be  mlightened  by  tbe 
opinions  of  farmers  to  the  effect  that  the  Sre- 
was  or  was  not  properly  set.  But  there  is  a 
wide  difference  between  the  nature  of  th» 
issue  in  that  case  and  the  one  at  bar.  The- 
circumstances  under  which  a  fallow  may  be- 
burned  are  known  of  all  men,  but  the  condi- 
tions that  are  necessary  to  Insure  the  safety 
of  a  workman  in  a  narrow  tunnel  30  feet 
under  the  surface  of  the  ground  are  not. 
There  is  doubtless  a  growing  tendency  i>» 
the  profession  to  press  what  is  called  "ei- 
,  pert  evidence"  into  coses  and  question» 
where  it  has  no  proper  place.  The  practice- 
is  not  to  be  commended  since  it  frequently 
happens  that  such  profesBional  zeal  eo- 
dangera  a  case  on  appeal  that  may  be  other- 
wise meritorious.  It  may  be  that  in  thi» 
case   tbe  plaintiff's  proof  would   have  been 
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has  been  iatroduced,  1  think  this  court 
not  Kay,  aa  matter  of  Ikir,  that  it  waa  iiiad- 
miBaible. 

I  tiiink  that  the  ruling  of  the  learned 
trial  judge  waa  correct,  and  that  the  judg- 
ment should  be  affirmed,  with  coet«. 

H«lckt.  Cwllem,  and  Wctimt,  JJ,  eon- 


Otbj,  J.,  diHsenting: 

I  must  dissent  from  the  opinioo  In  thia 
ease.  While  1  hare  mj  doubta  upon  the 
proposition  that  it  was  a  question  of  fact 
for  the  jury  to  determine  whether  the  de- 
fendanta  luul  performed  their  dii^  to  pro- 
*ide  a  reasonah^  oafe  place  for  ue  plain- 
tiff to  work  In,  and  am  inclined  to  think 
that  the  latter  assumed  the  risk  of  the  situ- 
ation, I  nevertheless  ahall  not  dissent  upon 
that  ground.  1  think  that  it  was  errcf  to 
admit  the  opinion  evidence  which  was  given 
by  the  civil  engineer.  Hb  opinion  ot  Judge 
O'Brien  is  misleading  in  its  diacnsaiiw  of 
that  queaUon,  in  so  far  as  the  situation  is 
concerned  which  the  facts  revealed.  It  is 
evident  from  that  opinion  that  the  learned 
judge  is  impressed  with  the  idea  that  the 
danger  of  the  place  in  which  the  plaintiff 
was  at  work  was  ooniiected  with  the  work  of 
underpinning  the  chimney  stock,  whereas 
in  fact  it  woe  not.  The  facts  are  briefly 
these:  That,  while  preparing  for  the  foun- 
dation of  a  building  to  be  erected  by  them 
for  the  Albanv  waterworks,  the  defendants 
BEcavated  a  deep  trench,  within  some  12 
feet  ot  a  dnmu^  stack  alwut  112  feet  in 
height,  and  at  a  depth  greater  than  that  of 
tlie  foundation  ol  the  chimney,  by  II  feet- 
In  order  that  that  foundation  might  be 
strengthened  and  support«d  by  an  underpin- 
ning m  piers  of  masonry  they  made  a 
number  of  tunnels  or  cuts  through  the 
e«rtb  from  the  trench  to  points  under  the 
chimney  foundation,  and  as  each  tunnel  was 
made  the  pier  was  constructed  therein. 
These  tunnels  were  irrKularly  arched,  and 
not  shored  up  or  braced  by  timbers.  The 
•oil  jras  of  the  nature  of  hardpan,  which  Is 
dissolved  or  disintegrated  by  the  action  of 
water.  For  some  time  previous  to  the  oc- 
currence In  question  water  had  been  ob- 
■arred  trickling  upon  and  spreading  over 
the  ground  between  the  chimney  and  trench, 
and  to  its  loosening  effect  upon  the  soil  was 
attributed  the  falling  in  of  the  earth  of  the 
tunnel  in  which  the  plaintiff  was  working. 
The  plaintiff  had  been  ordered  to  go  into  one 
of  the  tunnels  and  to  level  off  tne  bottom 
preparatory  to  the  building  of  the  pier. 
While  working  there,  according  to  his  evi- 
dence, he  observed  water  dripping  upon  him 
from  overhead.  Shortly  after  he  had  com- 
menced to  work,  the  earth  from  the  top  and 
from  the  north  side  of  the  tunnel  fell  upon 
bim  and  produced  the  injuries  complained 
of.  There  is  nothing  in  the  evidence  to 
show,  and  it  is  not  claimed,  that  the  fall  of 
the  earth  was  due  to  any  other  cause  than 
Hm  loosening  or  disintegrating  of  the  soil 
53  L.R.  A. 


through  the  action  or  the  percolation  of  the 
water  from  above.  Indeed  the  cause  ol 
the  falling  of  the  earth  is  stated  in  the  re- 
spondent's brief  to  have  been  "t^  rensoik 
of  this  running  water  eating  its  way  through 
the  ledge  just  north  of  the  irregular  arch 
on  the  north  side  of  the  hole,  causing  it  to 
become  loosened  froih  the  adjoining  moss 
and  fall  by  its  own  weight."  Questions  con- 
cerning the  conatruction  of  an  underpinning 
for  the  chimney  foundation  and  the  manner 
of  proceeding  therewith  had  nothing  to  do 
with  the  issue.  The  jurors  had  the  evi- 
dence veiy  fully  before  them  of  the  facts 
which  had  been  observed  by  witnesses  relat- 
ing to  the  nature  of  the  soil,  to  the  con- 
tinuous trickling  of  water  upcKi,  and  its 
percolation  through,  and  its  effect  upon  the 
soil,  and  to  the  manner  in  which  the  cut  or 
tunnel  through  the  ledge  or  bank  of  earth 
from  the  trench  was  made.  The  evidence 
showed,  for  instance,  that,  while  the  trench 
or  main  excavation  itself  was  braced  with 
timbers,  the  tunnel  had  not  been  treated  in 
the  soma  manner,  and  that  what  had  been 
deemed  aulGcient  for  its  temporary  protec- 
tion was  to  arch  it  over.  The  situation  was 
a  very  simple  one,  and  was  clearly  exposed 
by  the  evidence  and  I  am  qitito  unable  to 
see  what  question  of  science,  or  of  a  nature 
bf^ond  the  apprehension  of  the  lay  mind, 
was  involved  in  the  determination  of  the 
issue,  which  justified  or  made  necessary  the 
admission  ot  opinion  evidence.  'The  hypo- 
thetical question  upon  the  facts  which  was 
put  by  the  plaantifTs  counsel  to  the  witness, 
a  civil  engineer,  concluded  with  the  inquiry 


construcung  that  hole  for  the  purpose  of 
underpinning  that  foundation."  Tbe  wit- 
ness was  permitted  to  answer  that  question, 
over  the  objection  of  the  defendants'  coun- 
sel, and  then,  on  the  same  assumed  state 
of  facts,  the  following  question  was  asked: 
"How,  in  your  opinion,  ought  that  excava- 
tion to  have  been  made,  so  as  to  be  safe  for 
persons  working  in  the  bottom  of  the 
sameT"  This  question  waa  also  objected  to, 
but  the  objection  was  overruled,  and  tbe  ex- 
ceptions to  these  rulings  raised  the  serious 
question  In  the  cose. 

The  prevailing  opinion  is  misleading  in 
conveying  the  impression  that  this  opinion 
evidence  was  proper  and  necessary  by  rea- 
son of  the  problem  presented,  of  underpin- 
ning this  chimney  stack;  and  authorities  are 
dtu  to  support  the  view  that  the  opinions 
of  persOTiH  who  have  made  especial  study  ot 
the  strength  ot  materials,  or  of  the  proper 
mode  ot  building  structures  to  sustain 
weight,  or  of  questions  concerning  structur- 
al or  architectural  strength,  are  proper. 
The  authorities,  however,  are  not  applicable 
to  such  a  commonplace  and  everyday  state 
of  facts  as  that  which  this  case  presented. 
There  was  nothing  in  question  here  but  the 
makinz  of  a  temporary  hole  or  tunnel 
through  a  ledge  of  earth.  Under  the  cir- 
cumstances detailed,  there  was  nothing 
which  necessitated  the  opinion  of  a  civil  en- 
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gin««r,  or  of  uiy  expert  in  difflcult  c<Hutruc- 
tion  work,  in  order  thitt  the  jurors  mi^ht 
comprehend  the  quetition,  and  without  which 
they  would  be  incompclent  to  draw  their 
concluHioni.  It  cannot  reasonably  be  Mlid 
that  tlie  description  of  this  hole  or  tunnel 
dug  in  the  earth  would  have  conveyed  an 
imperfect  idea  of  its  n.fety.  Extensions  of 
the  rulo  which  permits  of  opinion  evidence 
are  not  to  be  favored.  The  general  rule  as 
to  the  admiHsibilUy  of  such  evidence  is  that 
perwnB  having  technical  or  peculiar  knowl- 
edge upon  certain  subjects  are  allowed  to 
give  their  opinions  when  the  question  in- 
volved ii  such  that  the  jurors  are  incompe- 
tent to  draw  their  own  eoncluaions  from  the 
facts  without  the  aid  of  such  evidence.  12 
Am.  &  Kng.  Enc.  Iaw,  2d  ed.  p.  432.  In  the 
language  of  Judge  Earl  in  the  case  of  Fer- 
guson V.  Hubbcil,  97  N.  Y.  E07,  49  Am.  Kep. 
644;  "Where  the  facts  can  be  placed  before 
a  jury,  and  they  we  of  snch  a  nature  that 
jurors  generally  are  just  as  competent  to 
form  opTni<»u)  in  reference  to  them  and  draw 
inferences  from  them  as  witnesses,  then 
there  is  no  occasion  to  resort  to  expert  or 
opinion  evidence.  To  require  the  exclusion 
of  such  evidence,  it  is  not  needed  that  the 
jurors  should  be  able  to  see  the  facts  as 
thej  appear  to  eyewitnesses,  or  to  be  aa  ca- 
pable to  draw  conclusions  fr<»n  them  as 
some  witnesses  might  ba;  but  it  is  sufficient 
that  the  facts  can  be  presented  in  lueb  a 
manner  that  jurors  of  ordinary  intelligejice 
and  experience  in  the  affairs  of  life  can  ap- 
preciate them,  can  base  intelligent  judg- 
ments upon  them,  and  comprehend  them  suf- 
ficiently lor  the  ordinaij  administration 
of  justice."  To  hold  that  the  (pinion  evi- 
dence in  this  case  was  properly  admitted, 
in  my  judgment,  is  to  make  a  wide  depart- 
ure from  the  rule,  and  may  create  a  trouble- 
some precedent  in  the  future.     I  think  that 


rence  of  tunneling  through  the  ground,  and 
to  decide  the  issue  between  the  parties  upon 
their  own  judgments.  It  is  impossible  to 
say  that  the  admission  of  this  opinion  evi- 
dence may  not  have  prejudiced  the  defend- 
ants, and,  for  the  error  committed  in  that 
respect,  1  think  that  tbe  judgment  should 
be  reversed,  and  that  a  new  trial  should  be 
ordered  with  costs  to  abide  the  event. 

P»rkeri  Ch.  J.,  concurs  with  Orfty,  J. 
Xiandon,  J.,  not  sitting. 

Motion  for  re«rgumeiit  denied  March  26, 
1901. 


Adelbert  EULLMAKN,  Reapt^ 

Henry  D.  CX)X,  Appt. 

(167  N.  7.  411.) 

A     pnnshaiM    for    fvll     Tslae    troM    the 


NoT(. — Ttie  Hbove  case  seems  to  be  a  aovel 
ope.  It  dentes  the  conlentloo  that  Che  falher 
bad  tailed  In  an;  dut;  to  tbe  rblldren  ao  as  to 
make  his  purrhsse  Inure  to  Iheir  benedt  bj  mak- 


rcbaaed  a 


iKOFtfrBKce,   wba  i: 

nle  uoder  a  pQrchBse-nioney  mortgnge,  maa* 
without  taltaslon  with  tbe  mortgB«ee.«illslve 
■  man  ■  good  title,  to  Ibe  exclusion  of  bl* 
minor  children,  to  propert)'.  tbe  equltj  of  re- 
demption ot  which  his  wife  died  ■rlsed  of. 
leavinB  surviving  her  the  husband  and  chil- 
dren, where  none  ot  the  sarvlvors  were  able 
to  paj  the  Bci^rued  Interest  on  the  mortgage 
to  avoid  tbe  sale,  and  Che  value  of  the  prop 
ertf  did  not  exceed  the  amount  of  (h«  Judg- 


lauUen,  Martin,  and  Landon,  JJ.,  d«Menf.| 
(Jiue  II.  IBOl.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  ilrst  Department,  affirming 
a  judgment  of  a  Special  Term  for  Kew  York 
County  in  favor  of  plaintiff  in  an  action  to 
compel  speciHc  performance  of  a  contract  to 
purchase  real  estate.     Affirmed, 

The  facts  are  stated  in  the  opinitMi. 

Ifr.  Frtuiols  B.  Ohadaeri  for  appellant: 

As  guardian  in  socage  there  devolved  up- 
on the  plaintiff  the  custody  of  the  infants' 
interests  in  the  real  estate,  with  its  oonae- 
quent  responsibilities. 

Boyer  v.  EatI,  101  N.  Y.  580,  56  N.  E.  1  )4. 

The  plaintiff  as  the  tenant  for  life  of  the 
property,  having  the  poeseaeion  and  osa 
thereof,  was  bound  to  pay  from  his  own 
means  the  interest  on  the  mortgage  ae  it  be- 
came due. 

Uoaeley  v.  Marshall,  22  N.  Y.  201. 

The  plaintiff  cannot  hold  aa  his  own  t 


of  a  default  wholly  his  own. 
'plaintiff  in  recovering  the  property  from 
Hupfel  performed  only  a  plain  duty  which 
he  owed  to  his  infant  children,  to  rmUn,  if 
be  could,  for  their  benefit  that  which   tb^ 


26  App.  Div.  160,  49  N.  Y.  Supp.  008;  J 
nett  V.  Austin,  81  N.  Y.  306;   Ten  Eyofe  v. 
Oraig,  62  N.  Y.  419. 

The  title  tendered  need  not,  in  fact,  be 
bad  in  order  to  relieve  one  from  his  pur- 
chase; but  it  must  be  either  defective  in 
fact,  or  so  clouded  by  apparent  defects, 
either  in  the  records  or  by  proof  outside  the 
records,  that  prudent  men,  knowing  tbe 
tacts,  would  hesitate  to  take  it. 

GrrcnblaK  v.  ifermnnn,  144  N.  T.  20,  39 
N.  E.  060. 

A  title  open  to  a  reasonable  doubt  is  not 
a  marketable  one. 

Fleming  v.  Aumhom,  100  N.  Y.  10,  2  N. 
E.  006;  Abbott  v.  James,  111  N.  Y.  076,  19 
N.  E.  434;  Voughl  v.  William*.  120  N.  Y. 
257,  B  L.  R.  A.  691,  24  N.  E.  195;  Seller  v. 
Cohm.  154  N.  Y.  200,  4S  N.  E.  527. 

The  defendant  in  this  action,  having  no- 
tice that  the  plaintiff  purchased  the  prop- 
erty for  his  own  account,  and  that  he  denies 
that  his  children  have  any  right  or  interest 
In  it,  could  not,  if  he  completed  bis  pur- 
chase, hold  the  property  free  from  the  right) 
and  interests  of  those  children. 

0'Donogkii«  v.  Boiea,  169  N.  Y.  102,  S3  N 
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KULLHAHK  T.  Cox. 


H  S37 ;  PeupM  T.  Open  Board  of  Stoelcholtt- 
«r«'  BIdg.  Co.  92  H.  Y.  98. 

Metara.  8»maal  Uuteraiyar  and  Kos«l 
WeiamKM,  for  respondent: 

Uuleaa  the  detendftat'a  change  of  fra.ud  ie 
elearlj  uid  alfim)«tivel^  eetabliahed,  the  ti- 
tle tendered  by  tbe  plaintiS  is  a  good  mir' 
ketable   title.     Hupfel,   the    mortgagee,   ac- 

auired  a  good  title  upon  tbe  foreclosure  and 
le  plaintiff  was  not  diaqualified  by  hia 
guardianBhip  in  aocage  to  purchase  tbr 
property  from  Hupfel. 

Boyer  T.  Eatt,  101  N.  Y.  580,  68  N.  E. 
114;  CorUn  T.  Baker.  66  App.  Div.  35,  87  N, 
X.  Bupp.  249. 

T\»e  defendaiit  baa  whotl]'  failed  to  estab- 
lish hia  altegatioDS  of  fraud,  and  the  pli ' 
tiff  haa  affirmatively  shown  good  faith. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
Uie  court: 

This  record,  as  It  comae  to  ua,  entitles  the 
plaintiff  to  an  affirmance  of  the  judgment, 
for  the  facts,  which  we  must  accept,  8""  ""~ 
tained  in  the  findings  of  the  trial 
Every  fact  therein  found  haa  some  evidence 
*i  support  it;   indeed,  every  material  fact 


the  property  at  the  time  of  the  foreclosure 
•ale.  The  affirmance  by  the  appellate  divi- 
sion, therefore,  makes  those  facts  concluaive 
upon  this  couit.  The  question  of  law  prfr 
sented  is  whether  the  facts  established  title 
in  the  plaintiff  personally  or  in  him  as  trus- 
tee for  his  children.  The  premisea  were  con- 
veyed to  plaintiff's  wife  by  one  Hupfel  in 
February,  1886,  to  whom  she  gave  a  pur- 
cbaae-mon^  mortgage  for  (3,800.  In  April, 
1896,  plaintiff's  wife  died  intestate,  leaving, 
her  Burviving,  her  husband  and  four  minor 
children.  The  amount  then  due  and  unpaid 
on  the  purchase-raoQcy  mortgage  was  |3,S00, 
The  plaintiff  was  not  able  to  pay  the  soni- 


aame,  and  the  mortgagee,  Hupfel,  having 
failed  to  receive  hia  intereat  after  demand 
made,  brought  an  action  to  forecloae  the 
mortgage,  which  reaulted  in  a  judgment  of 
foreclosure  and  sate,  in  which  it  waa  pro- 
vided that  any  party  to  the  action  might 
purchase  at  the  sale,  and  under  it  Hupfel 

Surchaaed  the  property  on  the  IQtb  day  of 
anuary,  1896,  tor  $4,000.  ,"The  price  real- 
ized on  the  foreclosure  sale  at  least  equaled 
what  the  property  was  worth  at  that  time." 
Shortly  thereafter  the  referee  duly  conveyed 
tiie  premises  to  Hupfel.  "There  was  no  col- 
lusion between  Hupfel  and  the  plaintiff 
herein  in  instituting  and  prosecuting  said 
forecloBUra  suit.  The  foreclosure  action  was 
instituted  and  prosecuted  by  said  Hupfel  in 
entire  good  faitli  for  hia  own  benefit,  because 
neither  Adelbert  Kullmann  (the  plaintiff) 
nor  any  of  the  owners  of  the  property  paid, 
or  were  able  to  pay,  the  interext  due  on  July 
1,  1895."  Shortly  thereafter  Hupfel  con- 
veyed the  premises  to  this  plaintiff,  and  ac- 
cepted in  part  payment  therefor  a  purchase- 
money  mortgage  for  S3,800.  Snch  one  of 
thpM  facts  was  established  by  nncontra- 
fi3  T>.  R.  A. 


dieted   evidence   with   the   c:ccoption  of   tha 

one  which,  in  effect,  asserts  that  tile  proper- 
ty was  not,  at  the  time  of  the  sale,  worth 
more  than  tbe  amount  paid  by  Hupfel. 
There  was  a  conflict  of  testimony  as  to  val- 
ue, but  there  was  evidence  fully  justifying 
the  finding  made.  It  is  not  pretended  that 
there  was  any  defect  whatever  in  the  fore- 
closure proceedings,  and  it  ia  apparent, 
therefore,  from  the  facts  found,  that  Hup- 
fel acquired  a  perfect  title  to  the  premises, 
which  be  could  vest  in  anyone  to  whom  he 
saw  fit  to  convey  them,  and  which  he  did 
vest  in  this  plaintiff  by  hia  conveyance  to 
him.  Indeed,  no  one  pretenda  that  Hupfel 
did  not  acquire  a  good  title,  free  and  clear 
from  *J1  claims  that  the  former  ownera  had 
in  the  property  prior  to  the  sale  under  the 
judgment  of  foreclosure;  nor  ia  it  pretended 
that  Hupfel  could  not  convey  as  good  a  title 
aa  he  bud  to  anyone  else;  but,  instead,  it  i» 
suggested  that  the  plaintiff'a  farmer  rela- 
tiou  to  the  property  and  its  ownera  disabled 
him  from  acquiring  the  title  which  Hupfel 
concededly  haid.  No  authority  is,  or  con  be, 
cited  in  support  of  that  position,  and  one 
difficulty  with  the  reasoning  by  which  it  is 
sought  Ut  be  established  is  that  it  proceeds 
upon  an  erroneous  assumption  of  fact,  name- 
ly, that  the  plaintiff,  pnor  to  the  foreclos- 
ure, failed  to  discharge  a  duty  he  owed  to- 
the  ownera  of  the  property, — that  of  paying 
the  interest  on  tbe  mortgage.  In  the  first 
place,  it  may  well  be  doubted  whether  it  was 
his  duty  to  pay  the  interest,  had  he  the 
money  with  which  to  pay  it,  in  view  of  thv 
finding  that  the  value  of  the  property  did 
not  exceed  the  amount  of  the  judgment,  for 
it  necessarily  follows  that  the  intereat  of 
the  children  had  no  value  whatever,  and 
even  a  tetiant  hy  the  curtesy  Is  not  called 
upon  to  pay  money  for  the  protection  of  * 
thing  that  is  without  substance,  and  ia  val- 
ueless. But,  aside  from  the  fact  that  th» 
interest  of  the  children  in  the  property  was 
without  value  at  that  time,  the  plaintiff 
could  not  pay  the  intereat,  because  he  did 
not  have  the  money  with  which  to  pav  it, 
and  so  the  trial  court  found  upon  evidencB 
to  support  it;  and,  indeed,  it  should  be  aaid 
that  there  is  not  a  sugnestion  in  the  record 
to  the  contrary.  It  follows,  therefore,  that 
the  foret'losure,  which  was  neither  suggested 
nor  instigated  by  the  plaintiff,  was  not  due 
to  any  fault  on  his  part.  That  being  ao,  the 
plaintiff  had  the  same  right  aa  any  other 
person  to  purchase  tha  property  of  Hupfel 
when  he  found  himself  in  such  improved  fi- 
nancial condition  as  warranted  him  in  at- 
tempting its  acquisition.  Tbe  plaintiff's 
testimony  to  the  effect  that  the  property 
was,  in  the  first  instance,  in  reality  his.  and 
that  he  furnished  the  9200  that  was  paid  on 
account  of  the  purchase  price  at  the  time 
the  deed  was  taken  in  the  name  of  his  wife, 
does  not  call  for  reversal  of  the  judgment, 
inasmuch  as  the  caie  has  been  disposed  of  in 
all  the  courts  upon  tbe  assumption  that  the 
plaintiff's  wife  waa  the  owner  of  the  proper- 
ty at  the  time  of  her  death. 

The   judgment   thoald   be   ajfiriMi,   with 
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Gallen,  J.,  diHsentiiig: 

This  acticn  w«.e  brought,  rendor  ftgalnat 
rendee,  to  compel  tlie  Hpeciflc  performance 
«f  a  contract  for  the  purcbase  of  real  prop- 
erty in  the  city  of  New  YoA.  The  appe- 
lant defended  on  the  ground  that  the  plain- 
tifl'B  title  wai  unmarketable.  The  objec- 
tion to  the  title  ia  based  on  the  following 
facta:  Anna  Uaria  Kultmann,  the  wife  ol 
the  plaintiff,  at  tbe  time  of  ber  death,  which 
occurred  April  22,  isas,  waa  amaed  in  fee 
of  the  premiaea  subject  to  a  mortgage  exe- 
cuted by  herself  and  her  husband  to  o'~ 
Adolph  Q.  Uuptel  to  secure  the  payment 
(3,600   on   January   1,    1889,  with   interest 

Kyable  semiannuatly  on  the  ZBth  daya  of 
ne  and  December,  which  mortgage  con- 
tained a  provision  that,  in  case  of  thirty 
days'  default  in  the  payment  of  the  interest, 
the  mortgagee  might  elect  that  the  whole 
principal  aum  should  become  due.  Mrs. 
Kullmann  died  intestate,  leaving,  her  sur- 
viving, the  plaintiff  and  four  children,  her 
only  neira  at  law.  At  the  time  of  their 
mother's  death  these  children  were  infanta; 
the  oldest  having  been  bom  ia  1SS0,  and  the 
youngeat  In  187S.  The  plaintiff  has  re- 
mained in  continuous  occupation  of  the  prem- 
ises from  Ilia  wife's  death  lo  the  trial  of  the 
action.  The  semiannual  interest  falling  due 
on  June  S9,  188S,  was  not  paid.  On  Sep- 
t«nber  IT,  1S86,  the  mortgagee  instituted 
«a  action  to  foreclose  the  mortgage,  allwing 
the  default  in  the  June  interest,  and  elect- 
ing that  the  whole  principal  sum  should  be- 
come due-  Judgment  was  entered  in  the  ac- 
tion on  December  19,  1885.  Under  that 
judgment  the  property  waa  sold  for  the  aum 
Hi  14,000  on  Jknuary  22,  1886,  to  the  mort- 
gagee, who  subsequently  received  a  deed 
tiierefor  from  tbe  referee.  The  property 
was  then  conveyed  by  the  mortgagee  ti  the 
plaintiff  by  deed  dated  February  1,  1830. 
These  two  deeds  were  recorded  on  the  tame 
day  in  the  registrar's  office.  On  his  pur- 
ehase  the  plaintiff  executed  a  new  mortgage 
to  Mr.  Uupfel  for  $3,800.  Tbe  appellant 
claime  that  on  these  facta  the  pliiintiff's 
children  have    an    equitable    claim    to    the 

{iremiees,  subject  to  the  life  estate  of  their 
ather.  On  the  trial  both  the  plaintiff  and 
the  mortgagee  teflti&ed  as  witnesses.  Tbe 
trial  court  found  that  the  plaintiff  was  un- 
able to  pay  the  interest  which  accrued  on 
June  29,  1986,  and  that  the  foreclosure  waa 
prosecuted  and  tbe  sale  had  in  good  faith, 
without  any  colluaion  between  the  plaintiff 
ftnd  the  mortgagee.  Judgment  waa  entered 
that  the  defendant  specifically  perform  his 
contract.  This  jud^nent  has  been  affirmed 
on  appeal  by  a  divided  court. 

The  defendant  waa  entitled,  under  the  eon- 
tract,  to  a  nisrketable  title,  free  from  doubt- 
lul  questiona  of  fact  or  law.  flrofcoio  v. 
Ihiffy,  166  N.  Y.  301,  59  N.  E.  198.  In  that 
case  it  was  held  that  testimony  takai  on  an 
inquisition,  tending  to  show  that  a  grantor 
through  whom  the  vendor  traced  title  was 
at  the  time  of  his  grant  of  unsound  mind, 
63  T>.  R.  A. 


waa  sufficient  to  rendOT  the  title  unmaitet' 
able,  though  no  proof  of  the  iDBaoity  of  ll>*t 
grantor  was  produced  on  the  trial  i^  the  ac- 
tion, and  the  proceedings  on  the  inquiaitioB 
had  been  set  aside.  The  learned  trial  covirt 
has  found  that  there  waa  no  collusion  be- 
tween the  plaintiff  and  the  mortgagee,  and 
that  finding  is  concluaive  upon  us.  liis  is 
not  suffid^it,  however,  under  the  case  cited; 
tor,  If  the  circumstances  were  such  that  the 
defendant's  title  might  hereafter  be  im- 
peached or  defeated  by  a  contrary  determi- 
nation of  the  question  of  fact  presented  I7 
those  circumstances,  then  the  title  offered 
was  not  marketable.  The  trial  court  com- 
mitted a  fatal  error  in  the  admiasion  of  evi- 
dence on  which  its  finding  of  facte  was 
based.  The  plaintiff  was  allowed  to  tertjiy 
over  the  defendant's  objection  and  exception, 
that  the  property  was  in  reality  his ;  that  be 
paid  the  consideration  on  ite  original  pur- 
chase, and  had  the  conveyance  made  to  Ms 
wife.  The  statute  is  explicit  that  in  each 
cases  there  is  no  title,  legal  or  equitable,  in 
the  person  who  pays  Uie  eonsideratioo.  1 
Rev.  Stat.  p.  726,  S  61.  The  fact  did  not  in 
any  way  diminiah  or  vary  the  plaintiff's 
duty  to  his  infant  children,  who  inherited 
the  remainder  subject  to  bis  life  estate. 
There  is  this  further  t«  be  said:  In  any  ac- 
tion that  mi^bt  hetcaAer  be  brought  by  the 
children  against  the  appellant,  if  he  should 
take  title,  the  plaintiff  would  not  be  a 


The  record  presents  a  still  more  serious 
objection  to  the  title  offered, — aquesti<Hi  of 
law,  to  say  the  least,  of  very  doubtful  deter- 
mination, and  one  which  ahould  not  be  de- 
cided except  in  an  acti<Hi  t«  which  the  re- 
maindermen are  parties.  "A  tenant  for  lite 
.  .  .  is  a  quasi  or  implied  trustee  for  the 
remainderman,  and  is  accountable  for  the 
highest  good  faith,"  Perry,  Tr.  H  640,  549. 
As  tenant  for  life,  the  plaintiff  was  bound 
to  keep  down  and  pay  the  interest.  Story, 
Eq,  Jur.  f  488  i  Moseley  v.  Marshall,  22  N. 
Y.  801.  The  interest  for  which  the  mort- 
gage was  foreclosed  became  due  over  two 
montiia  subsequent  to  the  wife's  death,  and 
there  Is  therefore  no  question  of  accumulated 
arrears  of  interest,  the  liability  for  which, 
as  between  lite  tenant  and  remainderman, 
has  been  the  aubject  of  conflicting  deciaiona 
in  England.  Tlie  plaintiff  having  accepted 
the  inheritance,  and  having  enjoyed  the 
poaaeaaion  of  the  premises,  was  bound  to 
pay  thia  interest.  The  trial  court  found 
that  he  was  unable  to  pay  it.  This  may  re> 
lieve  him  from  the  imputation  of  moral 
fault,  but  It  in  no  way  affects  tbe  fact  that 
the  mortgage  was  foreclosed  and  the  mort- 
gaged property  sold  solely  by  default  of  tbe 
~>lftintiff  in  the  performance  of  bia  legal  ob- 
igation.  If  the  foreclosure  and  sale  were 
rithout  colluaion.  doubtless  the  mortj^agee 
acquired  a  perfect  title  by  the  deed  given  to 
htm  on  the  sale.  But  the  question  ia  wheth- 
er, when  the  plaintiff  purchased  from  the 
mortgagee,  and  repoBsea<ied  hinriaelf  of  the 
title,  such  title  did  not  instantly  inure  to 
the  benefit  of  the  remaindermen.     Of  courae. 


KuLIJIjtllN   T,    Cox. 
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•the  general  rule  Is  tliat,  where  a  trustee  has 


precluded  from  subsequently bujingtlieprop- 
•«rty  from  tlie  putchAeer.  To  make  that  rule 
applicable,  tbe  original  sale  of  the  prop- 
erty must  have  been  without  fault  on  the 
-part  of  the  trustee.  "Wherever  a  trustee 
IB  guilty  of  a  breach  of  trust  by  the  iaie  of 
the  trust  property  to  a  bona  fide  purchaser, 
■for  a  valuable  consideration,  without  no- 
tice, the  trust  in  the  property  is  extin- 
^ished.  But  if  sfterw&rds  he  should  re- 
.purchase,  or  otherwise  become  entitled  to, 
-the  same  propertf,  Uie  trust  would  revive, 
4Uid  reattach  to  it  in  his  hands;  for  it  will 


lute  title  to  that  which  he 
liound  to  preserve  for  another.  In  equity, 
even  more  strongly  than  at  law,  the  maxim 
prevails  that  uo  man  shall  take  advantage 
•of  his  own  wrong,"  Story,  Eq,  Jut.  |  12S4; 
Bovcy  v.  SmitA,  1  Vern.  84.  In  acquiring 
the  property  from  the  mortgagee,  tbe  plain- 
tiff put  a  new  encumbrance  upon  it  greater 
in  amount  by  (200  than  that  to  which  it 
had  been  previously  subject.  There  tbere- 
fore  arose  no  claim  upon  his  part  for  con- 
"tribution  from  the  remainderman.  It  is 
-•Iso  to  be  observed  that  the  plaintiff  was 
guardian  in  socage  of  his  infant  children, 
«nd  thus  he  occupied  a  double  relation  of 
trust  and  confidence  to  them.  It  is  unneces- 
sary, however,  to  pursue  tbe  discussion  fur- 
ther. It  is  suCGcient  to  lay  that  the  plain- 
tiff's title  presents  a  queetJon  of  law,  the 
neolution  of  which  in  favor  of  the  plaintiff 
4a  by  no  means  certain.  The  judgment  ap- 
pealed from  should  be  reversed,  and  a  new 
irial  granted;  oosts  to  abide  the  event. 


Iiaadoa,  J.,  o 


s  with  Otdlem,  J. 


Martin,  J.,  dissenting: 

The  plaintiff,  as  owner  of  a  life  estate  in 
tbe  property  in  question,  of  which  his  <ddl- 
dren  were  remaindermen,  of  whom  he  was 
guardian  in  socage,  plainly  occupied  towards 
"them  tJie  relation  of  trustee.  Warren  v. 
<7nion  Bank,  157  N.  Y.  2S9,  43  L.  R.  A.  26Q, 
fil  N.  E.  1038.  It  was  his  duty  to  pay  the 
interest  upon  the  mortgage  thereon.  Eotue 
▼.  House,  10  Paige.  168,  164;  Bell  v.  ^eio 
York,  10  Paige,  40;  Moieley  v.  Marahall, 
ti  N.  Y.  201.  He  failed,  and  the  premises 
were  eotd  by  reason  of  his  default.  Almost 
immediately  he  repurchased  them  of  the 
mortgagee,  by  whwn  thc^  were  bid  off  upon 
the  sale.  Whether  this  transaction  was  in 
good  faith,  or  resulted  from  a  collusive  viola- 
tion of  his  duties  as  trustee,  was  a  question 
«f  fact.  In  this  ease  it  has  been  decided  in 
Ms  favor,  so  that,  if  there  were  no  other 
parties  interested,  the  judgment  herdn 
wontd  be  oonclnsive  upon  the  question,  and 
the  title  would  be  clearly  marketable.  But 
when  tint  transaction  occurred.  Us  chil- 
'dren,  the  remaindermen,  were  infanta,  and 
the  infancy  of  some  of  them  continued  until 
«bont  the  time  of  the  c<Hnn)encement  of  this 
ML.S.  A. 


action.  None  of  them  were  parties  to  this, 
or  shown  to  have  been  parties  to  any  other, 
action  where  the  question  of  tbe  validity  or 
good  faith  of  that  transaction  was  involved. 
Nor  was  there  any  proof  that  the  plaintiff 
has  in  any  way  acquired  or  become  possessed 
of  their  interest  in  tbe  premises,  unless  un- 
der such  foreclosure,  sale,  and  repurchase, 
which  may  ultimately  be  declared  void  as 
to  them.  Tbe  defendant  was  entitled  to  a 
marketable  title,  and  cannot  properly  be  re- 
quired to  accept  any  other.  "A  title  open 
to  a  reasonable  doubt  Is  not  a  marketable- 
title.  The  court  cannot  make  it  such  by 
passing  upon  an  objection  depending  on  a 
disputed  question  of  fact,  or  a  doubtful 
ijuestion  of  law,  in  the  absence  of  the  party 
in  whom  the  outstanding  right  was  vested. 
He  would  not  be  bound  by  the  adjudication, 
&nd  could  raise  the  same  question  in  a  new 
proceeding."  Fleming  r.  Burnham,  100  N. 
¥.  1,  10,  2  N.  E.  905,  907 ;  Brokaa  v.  Duffs. 
165  N.  Y.  309,  60  N.  E.  106.  "A  purchaser 
ought  not  to  be  compelled  to  take  proper^, 
the  possession  of  which  be  may  be  obliged 
to  defend  by  litigation.  He  should  have  a. 
title  that  will  enable  him  to  hold  his  land 
free  from  probable  claim  by  another,  and 
one  that,  if  be  wishes  to  sell,  would  be  reftr 
Bonably  free  from  any  doubt  which  would 
interfere  with  its  market  value.  If  It  may 
be  fairly  questioned,  specific  performaneo 
will  be  refused."  IfoPherson  v.  Bckade, 
140  N.  Y.  16,  21,  43  N.  E.  627,  528;  Jordan 
T.  Poilloit,  77  N.  Y.  621 ;  Vought  v.  WiiUama, 
120  N.  Y.  253,  8  L.  R.  A.  601,  24  N.  E.  106  j 
SItrioer  r.  Bhriver,  86  N.  Y.  676 ;  Heller  r, 
Cohen,  164  N.  Y.  200,  306,  48  N.  E.  627; 
Dyker  Meadttw  Land  A  /mproc.  Co.  v. 
Oook.  169  N.  Y.  7,  16,  63  N.  E.  600.  Tho 
plaintiff  was  bound  to  sbow  that  the  title 
tendered  was  good,  or  at  le«st  marketable, 
as  against  all  the  world.  Bimit  v.  McElroj/, 
160  N.  Y.  168,  162,  64  N.  E.  674.  This,  it 
seems  to  me,  he  has  failed  to  do.  If  the 
defendant  is  required  to  accept  the  title 
tendered,  possessing,  as  he  does,  knowledge 
of  the  transaction  of  the  plaintiff  in  obtain- 
ing the  title  to  property  held  in  trust  for 
hit  children,  what  assurance  has  the  former 
that  an  action  may  not  be  commenced 
against  him  by  the  remaindermen  to  estab- 
lish their  title  to  the  property,  and  the 
plaintiff  be  required  to  defend  itT  Again, 
what  assurance  has  the  defendant  that  even 
the  plaintiff,  if  called  as  a  witness  in  such 
an  action,  would  not  give  testimony  to  se- 
cure to  his  children  the  title  to  the  prop- 
erty for  which  he  had  already  been  paidi 
Certainly,  the  judgment  in  this  action 
would  be  no  eatoppe!  to  his  giving  such  tes- 
timony; and.  if  willing  to  deprive  them  of 
their  rights  under  their  mother's  will  la 
the  manner  stated,  might  it  not  well  be  that, 
after  obt^ning  from  the  defendant  the  con- 
sideration for  the  premises,  he  might  be 
equally  willing  to  deprive  bim  of  the  prop- 
erty, and  secure  it  tor  his  children!  Un- 
der these  circumstances,  and  under  the  prin- 
ciples established  hj  the  decisions  of  this 
court,  it  seems  to  me  pl^n  that  the  defend- 
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ant  ought  nnt  to  be  compelled  to  accept  the 
title  offered,  and  that  the  judgment  ap- 
pealed from  should  be  reversed,  and  a  new 
trial  granted,  with  cotte  to  abide  the  event. 


R«  Petiwon  of  George  W.  PECK  for  Order 
Revoking  Liquor  Tax  Certificate  Issued 
to  NormaD  B,  Cargill. 

(WT  N,  1.  891.) 

1.  Allrvatlone  apoa  iMf or  nation  rb4 
belief  are  not  iDOleJent  ai  a  basil  tor  a  for- 
feiture of  ■  liquor  tax  certificate,  under  a 
■talute  r«]ulrlnK  the  petition  to  icate  the 
"lacci  npuu  wblcb  tbe  application  la  baaed." 


tliorlaed.  br  lesiilatlon.  upon  failure  ol  the 
bolil«'  to  denj  under  oath  tbe  allegations  of 
tbe  petition,  without  toy  proof  of  the  com- 
mission of  the  acta  conatltutlug  the  offense. 

(LoftdOK,  J.,  diaicntt.) 


Clone  11,  leoi.) 


revoking  his  liquor  tax  certificate.  Re- 
vtnei. 

The  facte  ax*  stated  in  the  ofumons. 

U«t»r§.  FoTSTtk  Brother*,  for  appel- 
lant: 

Tbe  petitioti,  bein^  wholly  upaa  informs^ 
tion  and  belief,  presented  no  legal  evidence 
which  juetiAed  the  court  in  making  the 
show-cauae  order. 

Statements  upon  information  and  belief, 
without  an;  reasons  for  them,  are  not  proof 
or  evidence  io  any  legal  sense. 

Bodfrii/iu  T.  East  River  8av.  ftut.  TO  N. 
Y.  323,  32  Am.  Rep.  308 ;  Uoicry  v.  Sanborn, 
66  N.  y.  GSl ;  Uarlin  v.  Qroat.  24  Jones  &  S. 
512,  4  N.  Y.  Supp.  337 1  CampbeU  y.  Morri- 
son, 7  Psage,  157 ;  Bank  of  OrJaana  v.  Skin- 
ner, 9  Paige,  30S. 

In  criminal  cases  an  information  upon  in- 
formation and  belief  ia  wholly  insufficient 
to  give  the  court  jurisdiction  of  the  person. 

People  ea  rel.  b.tnyaley  v.  Pratt,  22  Hun, 
302;  Blodgetl  v.  Race,  18  Hun,  132;  Re 
Rothakt^,  11  Abb.  N.  C.  122;  Voight  v.  ?f™- 
urx  Eaoise  Comrt.  50  N.  J.  L.  358,  37  L.  R. 
A.  2B4,  36  Atl.  866;  State  t.  Lamoa,  26  Me. 
281;  rivmmer  v.  Com.   I  Bush,  2fl. 

The  cevtiflcate  cannot  be  revoked  except 
lu  the  manner  and  for  the  eausee  prescribed 
in  the  statute. 

Be  Lyman,  160  N.  Y.  66,  64  N.  E.  577. 

The  court  has  no  juriadiction  in  a  special 
proceeding  lxi  take  away  the  property  right 
of  Mr.  Cargil!,  t,  c,  his  right  to  apply  for 
and  obtain  a  liquor  tax  certificate  for  a  pe- 
riod of  one  year  for  a  violation  of  the  stat- 
ute, without  a  trial  by  jury. 

Chanf«llor    Walworth's    opinion    in    yeto 


>  rlRht  t< 


evoke  llceoae  tor  sales 
t  Jury  trial,  sesv  In  this  series, 
rk  Eiclae  Cornn.   (N.  J.  L.)   3T 


ra.  Tib- 


York  Canal  A'ppraitert  v.  People  ei 
bite,  17  Wend.  571. 

The  KtatuU  did  not  give  the  right  to  sell 
liquor,  nor  does  the  certificate  give  tLe  right 
to  sell  liquor. 

Uetrojiolitan  Bd.  of  Excise  v.  Barn«,  34-' 
N.  y.  857. 

The  statute,  not  prohibiting  tbe  right  to- 
sell  intoxicating  liquors,  leaves  those  en- 
gaged in  its  sale  in  a  lawful  business,  exer- 
cising one  of  the  inherent  rights  of  k  citi- 
zen of  the  government. 

fie  Jaeobs,  98  N.  Y.  98,  50  Am.  Rep.  836. 

Ur.  IfelsoB  XL  Spenoer,  for  respondent 
Peck; 

The  petition  complied  with  the  statute, 
and  the  justice  not  only  had  jurisdictioa, 
but  was  required,  to  make  the  order  to  show 

It  is  not  necessary  for  the  petition  to  be 
made  by  one  having  personal  knowledge  oS 
the  facte. 

People  (X  rel,  Smoio  v.  UoOmBon,  44  App. 
Div.  30.  00  N.  Y.  Hupp.  407. 

This  is  a  civil  proceeding  to  [Mvtect  Uie- 
public  fTom  violations  of  the  law.  It  is  not. 
a  criminal  proceeding  to  punisii  offenders. 

People  RB  rel.  Presmeyer  r.  Police  if  E»- 
oiae  Comra.  SB  N.  Y.  92;  17  Am.  i.  Eng.  Enc 
Law,  Zd  ed.  p.  287. 

The  method  of  enforcing  criminal  lia- 
bility is  expressly  and  constitutionally  pro- 
vided for  by  the  act.  The  Itgialatuxe  ha» 
the  right,  as  one  ci  its  police  powers,  toaay 
who  shall  carry  on  tbe  traffic  and  how,  and 
to  restrict  the  issuance  of  the  eertificAtes, 
and   prescribe  the  manner  of   tbeir  mock- 

Re  Lyman,  46  App.  IKv.  387,  «1  N.  Y. 
Supp.  384;  iletropoUtan  Bi.  of  Bmei»e  r. 
Barrie,  34  N.  Y.  667. 

The  proceeding  is  comtitutioital. 

Re  hyman.  183  N.  Y.  652,  67  N.  K.  1115. 
AfHrming  46  App.  Div.  387.  61  N.  Y.  Snpp> 
884:  JfelrojioUtan  .Bd.  of  Excite  v.  Barrie, 
:i4  M.  y.  057;  People  ea  rel.  BelUr  y. 
Wriffht.  3  Hun,  306;  Kreatrr  v.  Ijymttn,  74 
Fed.  785;  Re  Lyman,  28  App,  Div.  127,  SO 
N.  Y.  Supp.  077. 

The  appellant  c&nnot  claim  the  rigbt  to 
trial  by  jury  in  this  case. 

Re  Lyman,  163  N.  Y.  552,  67  N.  E.  1116. 

Jfr.  imillajii  E.  Sehenok,  for  special 
deputy  commiaaioner  of  excise: 

The  property  rights  conferred  upon  a  e«- 
tificiiLe  holder  are  mcamired  by  the  statutft 
which  created  the  certiflc&te. 

People  ex  rel.  Miller  v.  Lyman,  166  N.  Y. 
407,  50  N.  E.  1112;  MoNoeley  v.  Wets.  168 
N.  Y.  124,  59  N.  E.  697;  Re  Lyman.  163  N. 
Y.  dfi2,  57  N.  E.  1115,  Affirming  46  App. 
Div.  387,  61  N.  Y.  Supp,  884;  Re  CampbeU, 
162  N.  Y.  812,  67  N.  E.  1106,  Affirming  4S 
App.  Div.  634,  61  N.  Y.  Supp.  1133;  Re  Ly- 
man. 53  App.  Div.  330,  65  N.  i,  Supp.  67S; 
Re  Livingaton,  24  App.  Div.  61,  48  N.  Y. 
Supp.  S89;  Lyman  t.  Teater,  £  App.  Div. 
MRS.  March,  1801. 

The  right  to  tmnsfer  or  surrender  a  liquor 
tax  certiHcate,  under  Sf  27  and  25,  reepect- 
ivcly.  it<  restricted  to  those  certificate  hold- 
ers who  have  not  violated  the  liquor  tax  law. 


IMl.  Be 

FtnpU  em  rel.  Miller  w.  Lyman,  1S6  N.  Y. 
407,  60  N.  E.  1112;  It3  Miohell,  41  App.  Div. 
271,  AS  N.  Y.  Supp.  632;  JIo  BMtr,  32  Mite 
108,  6S  N.  Y.  Supp.  462,  Afflrmed  in  2  App. 
Siv.  MS3.  MkTch,  ISO! ;  People  ea  rel.  Law- 
ton  T.  hf/matt,  33  Miao.  243,  68  N.  T.  Supp. 
331. 

lie  oivH  lUbdlitf  of  ccrtiQcate  holdera  for 
violktiona  committed  by  servants  and  bar- 
tenders  hka  been  applied  m  the  basis  oE  theae 
proceedings,  rather  than  the  criminal  liabil- 
ity. 

tie  Kinea,  28  Miac.  S22,  69  N.  Y.  Supp. 
eS2;  lU  Lyman,  29  Misc.  624,  61  N.  Y.  Supp. 
946;  Re  Hchui/ler,  32  Misc.  221,  60  N.  Y. 
Supp.  £S1;  Re  Coman,  fiO  App.  Div.  622,  63 
N.  ¥.  Supp.  IIDO. 

The  petitioner  has  only  been  required 
eetablisn  hie  case  by  a  "preponderance  of 
evidence,"  instead  of  "bi '    '    '^'" 


rouoDBble 


1137;  Be  Henry,  66  App.  Oiv.  268,  67  N. 
Supp.  733;  Lyman  v.  Uurjthy,  33  Misc.  349, 
•8  N.  Y.  Supp.  4IM. 

Violation  of  ttre  liquor  tax  law  by  a  cer- 
ticate  holder  forfeitt  bis  bond,  but  the  ac- 
tion brought  by  the  state  commissioner  of 
cKcdse  to  enforce  it  ie  a  dvil  action. 

Lynum  v.  Bhenandoak  Sooial  Olui,  39 
App.  Dif.  456,  67  N.  Y.  Supp.  372. 

If  the  petitJon  faitiy  informs  the  certifi- 
cate holder  against  whom  it  is  directed,  of 
the  Datura  d  the  offense  and  the  place  where 
and  the  time  when  it  was  committed,  it  an- 
swers the  pur^tose  of  the  statute,  and  re- 
stricts  the  petitioner  to  the  grounds  for  re- 
lief set  forth  therein. 

Be  Lyman,  163  N.  Y.  586,  67  N.  B.  740; 
Rr  Purdy,  40  App.  Div.  133,  57  N.  Y.  Supp. 
629;  Re  Halbran,  30  Misc.  61S,  63  N.  Y. 
Supp.  1024. 

The  petition  is  a  pleading;  and  it  is  welt 
settled  tiiat  facts  may  be  alle^d  in  a  plead- 
ing upon  information  and  belief. 

Bennett  r.  Leeds  Mfg.  Co.  110  N.  Y.  ISO, 
IT  N.  E.  609;  2  Wait,  Pr.  p.  321. 

The  language  of  the  statute  hardly  seems 
fal  warrant  any  construction  which  will  com- 
plicate or  hamper  the  siiiiple  proceeding 
which  the  courts  declare  was  intended  by 
the  legislature  "to  be  summary,  and  was  de- 
sig^ned  to  furnish  a  reedy  and  quick  remedy 
for  failure  to  comply  with  the  provisions  of 

Re  Lyman.  48  App.  Div.  387,  81  N.  Y. 
Supp.  884,  Affirmed  in  163  N.  Y.  652,  57  N. 
E.  1115. 

O'Brien,  J.,  delivered  the  opinion  of  the 

This  is  an  appeal  from  an  order  which  re- 
voked and  canreled  a  liquor  tax  certificate 
held  by  the  appellant.  These  certificates 
arc  recogniiied  by  the  statute  under  which 
they  arc  issued  as  a  species  of  property 
transferable  from  one  to  another.  They 
■re  the  evidence  of  a  right  or  privilege  tfl 
carry  on  a  certain  kind  of  biiBiness,  issued 
hv  the  state  to  the  individual,  and  hence  a 
tntng  of  pecuniary  value.  In  this  case  the 
«.1  t»  R.  A. 


holder  of  the  certificate  has  been  deprived  o( 
it  by  the  order  appealed  from,  which  re- 
vfdced  and  cancelea  it.  This  has  been  don« 
on  the  ground  that  he  was  guilty  of  a  viola- 
tion of  the  law  by  sellioK  liquor  on  Sunday. 
The  order  so  adjudges.  No  one  has  testified 
or  even  alleged  tliat  he  committed  that  of- 
fense. Ttie  petitioner  does  atl^  that  he  is 
informed  and  believes  that  the  holder  of  the 
certificate  has  been  selling  beer,  whisky, 
and  wine  "during  the  last  three  months"  on 
Sunday,  and  that  is  absolutely  the  only  ^- 
legation  or  proof  in  the  record  to  uphold  the 
order  complained  of.  It  is  said  that  this 
is  all  that  the  statute  requires,  and  that  the 
certificate  has  been  revoked  by  a  proceed- 
ing authorised  by  law,  which  has  been  liter- 
ally complied  with  in  this  case.  A  statute 
which  would  permit  tbe  rights  of  a  party  to 
be  summarily  disposed  of  in  that  way  would 
be  of  very  doubtful  validity.  We  think 
that  the  statute  in  question  requires,  upon 
any  fair  construction,  something  more.  It 
does  authorize  any  citizen  to  commence  sudi 
a  proceeding  by  petiUon  to  a  judge  or  the 
court,_  but  it  aipresBlv  provides  that  the 
"petition  shall  state  the  facts  upon  which 
said  application  is  based."  Liquor  Tax 
Law,  g  23.  When  the  law  requires  that  the 
facts  shall  be  stated,  as  the  basis  of  a  sum- 
mary proceeding  to  forfeit  the  right  to  car- 
ry on  business  by  reason  of  acts  which  con- 
stitute a  crime,  it  is  not  complied  with  by 
the  presentation  of  a  petition,  every  allega- 
tion of  which  is  upon  infor'matioQ  and  belief, 
without  even  a  statement  of  the  sources  of 
the  information  or  the  grounds  of  the  be- 
lief. Tbe  liberty  and  property  or  personal 
rights  of  tbe  citizen  have  practically  no  pro- 
tection if  they  can  be  taken  away  or  de- 
strc^ed  by  such  a  proceeding  on  the  part  of 
anyone  who  is  willing  to  become  a  party  to 
such  a  controversy,  and  without  producing 
any  proof  whatever  of  the  acts  ctmstitiiting 
the  offense  charged.  The  least  that  should 
be  required  in  such  a  case  is  that  the  peti- 
tion should  state  the  facts  positively  upon 
oath,  unless  the  statute  expressly  permits 
statement  upon  informatjon  and  belieif, 
and  this  statute  does  not.  A  special  statu- 
tory requirement  that  a  party  must  state 
:%rtain  facts  as  a  basis  for  an  order  revok- 
ing-  a  certificate  of  the  right  to  carry  on  a 
certain  business  is  not  satisfied  or  complied 
with  by  a  mere  statement  that  the  moving 
party  suspects  or  is  informed  and  believes 
that  the  particular  facts  exist,  or  thnt  the 
party  charged  has  committed  the  forbidden 
acts  in  violation  of  law.  This  principle 
would  seem  to  be  specially  applicable  to  a 
case  like  this,  where  the  acts  charged,  and 
which  are  at  the  foundation  of  the  proceed- 
ing, not  only  subject  a  party  to  a  penalty 
or  a  forfeiture,  but  ore  also  crimes,  and  pun- 
ishable criminally.  The  statute  now  un- 
der consideration  authorizes  the  jud^e.  up- 
m  presentation  of  a  petition  stating  the 
facts,  to  grant  an  injunction  sgainst  a  trans- 
of  the  certificate,  and  an  order  to  show 
se.  The  petition  does  not  confer  juris- 
diction unless  it  is  in  compliance  with  th» 
ite,  and   a  petition   in   which  all    the 
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uiateri&l  fatiU  ai*  aU.ted  upon  information 

And  belief,  wiUiout  di*cla«iii£  the  sources  of 
the  iDformation  or  thesroundB  of  the  belief, 
IE  no  Buflicieat  basis  lor  uit  judicial  ac- 
tion. Uttrphy  V.  Jack,  142  N.  Y.  215,  3fi 
N.  E.  882;  flueH  v.  Van  Camp,  119  N.  Y. 
lUO,  2a  N.  E.  G3Sj  Campbell  v.  Morruon, 
7  Paige,  157 ;  Cuahing  v.  ifujilonder,  i9  Hun, 
IB,  1  N.  y.  Supp.  605. 

But  it  ii  iaid  tbat  the  statute  CKpreselj 
Authorized  the  court,  upon  the  proceedings 
in  this  txae,  to  revoke  the  certificate.  "Die 
contention  is  that  the  statute  provides  that, 
after  service  of  the  peititi(Mi  and  an  order  to 
shon  cause  on  the  bolder  of  the  certiScate 
five  days  before  returnable,  the  judge  before 
-whom  it  is  returnable  shall  revoke  or  cancel 
the  certificate  unleea  the  holder  shall  pre- 
sent and  file  a  veriflsd  answer  raising  an 
isHue  as  to  aome  nutterial  fact  in  the  peti- 
tion, in  which  event  the  judge  is  required  to 
take  proof  of  the  disputed  iact«,  but  other- 
wiae  the  order  of  revocation  is  granted  b; 
default.  It  is  true  that  the  statute  so  pro- 
vides, but  Uiis  does  not  dispense  with  a  peti- 
tion containing  proper  avermenUi  of  the 
neceesarf  jurisdictional  facta.  Moreover, 
it  is  plain  U)at  what  the  statute  practicaJly 
provides  for  is  that  in  such  cases  the  ac- 
cused shall  be  presumed  to  be  guilty  unless 
be  denies  his  guilt  under  oath.  If  he  omits 
to  den;  the  statements  of  the  petition  on 
cath,  the  facts  charged  ar«  to  he  taken  as 
confesiied,  and  a  forfeiture  follows.  If  the 
party  against  whom  the  proceeding  Is  Insti- 
tuted is  reallj  guilty  of  ue  offense  charged, 
he  is  thus  compelled  to  confess  his  guilt, 
either  bj  his  oath  or  t^  silence,  and  then 
the  forfeiture  of  bis  property  rights  follows. 
He  has  no  other  alternative,  unless  he  is 
t#mpted  to  tamper  with  his  conscience  and 
deny  the  truth  on  oath.  It  is  not  compe- 
tent for  the  legislature  to  place  a  citizen 
in  Buch  a  disadvantageous  position  In  order 
to  protect  his  liberty  or  his  property.  In 
any  proceeding  by  the  state  to  deprive  him 
of  the  one  or  the  other,  the  facts  which  in 
law  justify  it  must  be  alleged  and  estab- 
lished. The  Itsislatwre  has  no  power  to  en- 
nct  that  they  may  be  inferred  or  presumed 
from  the  silence  of  the  party  accused,  or 
from  hiR  failure  to  answer  under  oath.  This 
is  especially  true  when  the  acts  charged  are 
not  only  the  basis  of  a  penalty  or  a  forfei- 
ture, but  constitute  a  crime.  It  is  the  con- 
stituUonal  right  of  the  party  charged  with 
the  commission  of  acts  whicli.  if  true,  con- 
stitute a  crime  or  create  a  penalty  or  impose 
a  forfeiture,  to  answer  without  verification. 
No  law  can  be  valid  which  directly  or  indi- 
Tectly  compels  a  party  to  accuse  or  Incrim- 
inate himself,  or  to  testify  by  affidavit  or 
-otherwise  with  respect  to  his  guilt  or  inno- 
cence. In  every  case  when  he  elects  to  re- 
main silent  with  respect  to  sny  charge  in- 
volving unlawful  acts  which  are  criminal  or 
subject  him  to  a  penalty  or  forfeiture,  that 
is  a  constitutional  privilege  which  the  legis- 
lature may  not  invade.  The  courts  have  in- 
sisted upon  giving  to  the  constitutional  pro- 
vision a  construction  brood  and  liberal 
enough  to  permit  a  eitizen  to  remain  entire- 
C3  L.  R.  A. 


<  1y  stlent  with  respect  to  the  truth  or  falsity 
»f  any  criminal  diarge  against  him,  if  m 
so  elects,  and  his  right  to  refuse  to  verify 
a  pleading  is  as  dearly  within  the  privilege 
as  bis  right  to  refuse  to  testify.  The  con- 
stitutional immunity  from  every  species  of 
incrimination  may  be  aa  effectually  violated 
by  a  law  which  eompela  a  pers<ni  to  plead 
or  deny  upon  oath  any  charge  involving  a 
criminal  offense,  without  regard  to  the  fom 
of  the  investigation,  as  by  a  law  oompejling 
him  to  testify  as  a  witness.  The  privilege 
of  silence  secured  by  the  Constitution  ap- 
plies to  the  one  case  as  well  as  the  other. 
Thomaa  v.  Harrop,  7  How,  Pr.  57;  EM  v. 
Midler,  2  Sandf.  694 ;  People  ex  ret.  Taylor 
V.  Forbcg,  143  K.  V,  219,  38  N.  E.  303  ;  Couii- 
telman  v.  HittAoook,  142  U.  8.  547,  35  L.  ed, 
1110,  3  Int«rs.  Oom.  Rep.  816,  12  Sup.  Ct. 
Rep.  ISS;  People  v.  Courtney,  94  N.  Y.  490; 
Prapl€  V.  Sharp,  107  N.  Y,  427,  14  N.  E. 
319;  Gadsden  v.  WoofhMrd,  103  N.  Y.  242, 
8  N.  E.  653.  The  prindples  decided  in  these 
cftSM  establish  the  proposition  that  it  was 
not  within  the  power  of  the  legislature  to 
dispense  with  the  necsMary  allegations  and 

froof  of  the  facts  constituting  the  offense 
y  enacting  virtually  that  no  proof  need  b« 
given  by  the  state  unless  the  party  charged 
with  the  violation  of  the  law  denies  the 
charges  under  oath.  The  statute  virtually 
authoriEca  a  presumption  of  guilt  from  an 
omission  of  the  accused  to  testify,  and  there- 
fore it  is  a  law  adjudging  guilt  without  evi- 
dence, and  reverses  the  preeumption  of  inno- 
cence. Ad  enactmmt  ot  this  character  vio- 
lates  fundamental  principles   binding   alike 


The   order   appealed   from   thould    be   re- 
versed and  the  proceeding  dismissed,   with 


BEftrtln,  J.,  concurring  t 

I  concur  upon  the  mAe  f^oanA  that  the 
petition  in  this  case  does  not  state  all  the 
facts  upon  which  the  application  is  ba«ed, 
otherwise  thun  upon  Information  and  belief, 
without  stating  Uie  source  of  the  petitioner's 
information  or  the  grounds  of  his  belief. 
Although  the  allegations  as  to  the  sale  of 
liquor  on  Sunday  are  sufficient  and  not  up- 
on information  and  belief,  other  of  the  es- 
sential facts  are  not  so  stated,  and  hence 
the  petition  was  insuillcient  to  authorize  the 
action  of  the  judge  in  making  the  order  ap- 
pealed frotu,  I  do  not  concur  in  this  deci- 
sion upon  any  other  ground.  While  it  has 
been  said  that  a  tax  certificate  possesses 
some  of  the  elements  of  property,  and  to  an 
extent  may  be  so  regarded,  still  it  is,  at 
most,  a  qualified  pix>perty,  subject  to  all  the 
provisions  of  the  statute,  and  may  be  can- 
celed or  destroyed  in  the  manner  specified. 
In  other  words,  the  right  of  property  is  a 
conditional  one,  which  is  subject  to  all  ths 
contingencies  provided  for  by  the  statute, 
among  which  is  the  liability  of  being  ca» 
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Laadam,  J.,  dissenting: 
I  diwcoL  He  t«nure  of  a  liqnOT  HeenM 
is  conditioned  upon  the  holder'^  obeerraJice 
-of  tLe  provisions  of  the  liquor  tax  lair, — a 
tenure  Teiy  different  from  that  of  the  ab- 
solute ownership  of  property.  The  leasoD 
is  plain:  When  he  violates  the  law  under 
which  he  receivee  his  Hoense,  the  holder  per- 
verts his  licenae  into  an  aid  and  cover  for 
liis  vicilation,  and  makes  it  a  weapon  againat 
the  law,  and  himaelf  a  traitor  to  it.  If  the 
-Atat«  which  grants  this  Vind  of  property  for 
permiBsible  usee  protects  it  as  it  does  other 
property,  it  may  aid  the  aJiuses  it  should 
euppresB.  This  license  holder  practically 
invites  the  state  to  take  that  position.  But 
■the  real  position  of  the  state  is  not  that  the 
lioense  holder  shall  defend  hie  innocence 
chaJlei^;ed,  but  that  the  institut- 
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ing  of  an  inquiry  into  his  guilt  shall  be  open 
to  every  citisen,  and  its  methods  shall  b* 
adapted  to  ascertaining  the  truth  instead  of 
suppressing  it.  The  license  bolder  accept* 
this  condition  in  accepting  his  license.  Sec- 
tion 28,  Bubd.  2,  permits  any  citizen  to  pre- 
sent a  verified  petition  for  tJie  revocation  of 
a  liquor  tax  certificate.  "Such  petition 
shall  state  the  facts  upon  which  said  appli- 
cation is  based."  The  act  does  not  in  terms 
require  the  facts  to  be  stated  positively,  or 
otherwise  than  upon  information  and  belief. 
To  require  more  would  often  result  in  en- 
couraging the  offender  to  continue  his  viola- 
tions, and  this  the  teoislature  sought  to  pre- 
vent. If  the  license  holder  by  a  verified  an- 
swer denies  the  charge,  its  truth  must  b* 
judicially  determiaed  upon  competent  evi- 
dence. In  this  case  he  aid  not  deny  it,  but 
took  the  same  objections  as  if  an  attach- 
ment of  bis  property  was  in  question.  For 
the  reasons  stated,  the  rules  as  to  attach- 
ment are  as  inappropriate  as  Uiey  are  inade- 
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«.  Tke  rale  rc«slFli>K  notlee  ta  a  pm» 
«li«eer  of  propepty  contalnliiB:  u.  nvl- 
■BBce,  reqaestInK  Its  removal,  before  be  1*  li- 
able to  an  aetloQ  for  Injuries  caused  br  It, 
does  not  applT  Id  (svor  of  tbe  purcbaser  ol  a 
house  so  consCrnptnl  as  to  cast  water  from  Its 
conductor  pipes  upon  the  mldewalk  In  sucb 
a  wa;  as  to  freece  and  render  the  sidewalk 
unsafe  tor  i>edesCrlaDS 

S.  The  riKlit  to  eoHdoot  water  fFom  a 
roof  aoroBB  a  Bldetrallc  In  such  a  waj 
that  It  freeses  and  renders  the  walk  danger- 
-  oos  to  public  travel,  thereby  creatlns  a  public 
lot  be  acqalred  bj  prescription. 
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!  JUDICIAL  COUKT. 

EXCiiFTIONS  by  defendant  to  mttngs  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  ^n  caused  by  defendant's 
negligence,  whicb  resulted  in  a  verdict  in 
ptaintifT's  favor.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  C  Abbott  for  defendant. 

Hr.  Obarles  Wood  Bond,  for  plaintiff: 

The  owner  occupying  premises  bounding 
upon  a  highway  ia  liable  for  an  injury  to 
travelers  on  such  way,  caused  by  a  faulty  or 
defective  construction  of  the  premises,  or  by 
their  riiinoua  condition,  or  by  a  nuisance  up- 
on tbe  premises. 

Kirbg  V.  BoyUton  Market  ±tao.  H  Qray, 
24Q,  74  Am.  Dec.  682;  Bhipley  v.  Fifty  A.a- 
gociatet,  106  Mass.  194,  8  Am.  Rep.  318; 
DaUig  V.  Savage.  US  Mass.  38,  12  N.  E.  841; 
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I.  aattral  doatrtae. 
II.  Metier*  ralaCtnff  to  heolM. 

a.  Offtiutve  Irodet. 

b.  Burial  of  the  dead. 

c.  Pollution  of  ttreomt,  eta. 

911.  BigMram  ant  ploou  Aetd  for  pubUe  »*e. 


penerol. 
b.  Ballraadt. 
c;  l>'encei,  bitfWniM,  and  otAsr  tlmotorM. 

d.  8<deua[tt. 

e.  -VulMMoe*  TtUMng  to  iMtonooy*. 

I.  OMeral  deetrlae. 

Id  answer  to  proceedings  on  tbe  part  of  the 
'pnbllc  to  abata  or  prevent   a  nuisance.   It   has 

«ftcii  been  contended  that  prescription  baa  K<v- 
«n  the  risht  to  maintain  It,  but  tbe  authorlclea 
Cenerall;  declare  tbat  no  length  Ot  time   will 

legaltM  or  enable  a  person  to  acquire  a  title  br 
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prescription  to  •  public  eulnnce,   or  bar  the 
right  of  the  public  to  abate  It. 

The  following  cases  recogoise  the  above  doc- 
trine: Wrigbt  V.  Hoore,  38  Ala.  DSS,  82  Am. 
Deo.  T31:  Reed  v.  Blrmlngbam.  92  Ala.  339,  » 
So.  161 ;  People  v.  Gold  Hun  Ditcb  ft  Hlo.  Co. 
60  Cal.  1S8.  fiS  Am.  Rep.  80,  4  Pac,  1ID2  :  Bm 
parte  Taylor,  87  Cal.  91,  25  Pac.  2S8 :  Bowen 
T.  Webdt,  103  Cal.  236.  3T  Pac.  149 ;  Nolan  v. 
New  Britain,  69  Cona.  668.  88  Atl.  T03 :  Sims 
V.  Frankfort.  TB  lad.  446:  State  v.  Loularllle, 
N.  A.  *  C.  R,  Co.  89  Ind.  114  ;  Sherlock  v.  Louls- 
Tlllft  N.  A.  &  C.  R.  Co.  lis  Ind.  22,  IT  N.  E. 
ITl :  Paragon  Paper  Co.  v.  State.  19  Ind.  App. 
314,  49  N.  E.  600:  Aihbrook  v.  Com.  1  Bulb, 
139,  89  Am.  Dee.  616 :  Knoi  v.  Chaloner.  42  Me. 
IGO :  Veasle  v.  Dwinel.  SO  Me.  479 :  Charlotte 
T.  Pembroke  Iron  Worka  82  Ue.  301.  8  L.  R. 
A.  H28,  19  Atl.  902 ;  Northern  C.  R.  Co.  v.  Bal- 
timore. 21  Hd.  03;  Woodyear  v.  Scbaeter.  ST 
Md.  1.  40  Am.  Rep.  419 :  Baltimore  *.  Fairfield 
Improv.  Co.  87  Md.  302.  40  L.  B.  A.  494,  39 
Atl.  1081:  Com.  v.  Upton,  6  Orar,  473;  New 
Balem  v.  Eagle  Mill.  Co.  138  Haas.  8;  Martin 
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Clifford  T.  Atlantto  Collon  MilU,  146  Mm*. 

50.  IE  N.  E.  34;  Bmelhur^t  v.  Proprietor*  of 
Independent  Cong.  Church,  14S  Mu8.  201, 
2  L.  R.  A.  ess.  ID  N.  E.  387;  Shepard  v. 
Creomer,  IfiO  Masa.  498,  30  N.  E.  475. 

Where  a  person  purchased  premises  upon 
which  there  waa  h  detect  in  a  public  side- 
walk b;  reason  of  the  atone  surrounding  the 
cover  of  a  coal-liole,  be  was  held  liable  for 
an  injury  to  a  traveler  on  the  walk,  notwith- 
standing the  premises  were  at  the  time  of 
the  injury  in  the  occupancy  of  a  tenant. 

Dalay  v.  Savage,  146  Mass.  38,  12  N.  E. 
841. 

The  Tula  in  P^nrudifodl:'*  Com,  5  Coke. 
100,  ia  not  applied  in  cases  where  the  nui- 
Ntnce  causes  an  injury  to  persons  traveling 
on  the  highway. 


,  J.,  delivered  the  opinion  of 
the  court : 

The  eviuence  tended  to  show  that  affixed 
to  the  house  of  the  defendant  was  a  conduct- 


or, constructed  and  used  for  the  purpose  of 
carryine  water  from  the  roof  to  the  publitr 
sidewaiK  adjoining;  that  there  woa  a  groove 
in  the  sidewalk,  extending  from  the  end  of 
the  conductor  to  the  outer  edge  of  the  side- 
walk ;  that  the  water  from  the  conductar 
had  frozen  in  and  about  the  grooTe  upon  the 
sidewalk;  and  that  the  plaintiff,  while  trav- 
eling, in  the  exercise  of  due  care,  over  the 
ice.  was  injured.  The  evidence  warrBated  * 
finding  that  in  the  winter  the  natural  and 
probable  result  of  the  aituation  would  b«- 
the  formation  of  ice  upon  the  sidewalk, 
which  would  be  danseroua  to  public  travel. 
and  therefore  a  public  nuisance.  At  the 
time  of  the  accident  the  defendant  had  been 
the  owner  of  the  house  for  several  yearv,  and 
there  was  no  evidence  that  the  defendant 
constructed  the  building,  the  conductor,  the 
groove,  or  the  sidewalk;  and  it  appeared 
that  the  condition  of  the  conductor  at  the- 
time  of  the  purchase  was,  and  ever  since- 
had  been,  the  same  u  at  the  time  of  the  bg- 


T.  Gleason.  139  Usss.  183,  2»  N.  B.  694  ;  UiiuN 
V.  CocHEiiji :  AttT  Gen.  ex  rel,  Mana  t.  Revere 
Copper  Co.  102  Mass.  444.  9  L.  R.  A.  SIO.  ZS 
N.  E.  BOB :  Folkes  v.  Chad,  S  Dougl.  3*0 ;  Mat- 
thews v.  BtULwater  Gns  ft  Electric  Light  Co. 
83  Hum.  493,  89  N.  W.  847:  Smith  v.  Sedalla, 
152  Ma.  ZSS,  4S  L.  R.  A.  Til,  B3  8.  W.  SOT  ; 
Temperance  Hall  Assa.  v.  Giles.  33  N.  J.  L.  260 : 
Ctdh  t.  Uorrlatown.  18  N.  J.  Gq.  BOB;  State 
em  ret.  Korth  Branswlck  Twp.  Bd.  oC  Healtb  v. 
Lsderer,  32  N.  J.  Kq.  076.  29  Att.  444  ;  Slamm 
V.  Albuquerque  (N.  M.)  62  Fac.  8T3  i  Patten  v. 
New  York  Elev.  R.  Co.  3  Abb.  N.  C.  324  ;  Peck- 
bam  V.  Henderson,  2T  Barb.  207 :  Rochester  t. 
Rrlckiwti,  46  Barb.  92;  People  v.  CunnlDgham, 
1  Denlo,  S24,  43  Am.  Dec.  TOD :  Renwlck  v.  Mar- 
rla,  7  Hill,  STfl  :  Crlll  v.  Rome,  47  How.  Pr.  406: 
Ogdeniburg  v.  liOJtJoj,  3  Thomp.  A  C.  83,  Af- 
flrmed  in  C8  N.  T.  602 ;  Campbell  v.  Seaman.  2 
'Tbomp.  *  C.  231.  Amnned  la  OS  N.  T.  SOS,  20 
Am.  Rep.  S6T  :  Mills  v.  Hall,  9  Wend.  31G.  24 
Am.  Dec.  100 :  Ytjgert  v.  Hchenck,  2S  Wend.  440, 
35  Am.  r>ec.  BTS  :  Kelle;  v.  New  York,  S  Mlac. 
916,  2T  N.  Y.  Bnpp.  164 :  Delsware.  L.  ft  W.  R. 
Co.  V.  Buffalo,  4  App.  Div.  962,  38  N.  Y.  Snpp. 
BIO :  People  v.  Pelton.  30  App.  Dlv.  490,  95  N. 
Y.  Supp.  819,  Affirmed  Id  159  N.  T.  63T.  S3  N. 
15.  1129:  State  v.  Holman,  104  N.  C.  881.  10  8. 
E.  TBS;  Little  Miami  R.  Co.  *.  Greene  Cauat; 
Comrs.  31  Ohio  Ht.  338;  Heddleston  ».  Hen- 
dricks. B2  Ohio  St.  40O,  40  N.  E.  408 ;  Com.  t. 
VKn  Rlckle,  BrUbtlr  (Pa.)  69:  Com.  v.  M'Don- 
aid.  Iff  BerK-  t  R.  899 :  Rung  t.  Shoneberger,  S 
Warta.  23,  20  Am.  Dec.  95 :  Com.  v.  AlbnrKer, 
1  Wbart.  469  :  CItj  T.  Daub,  1  Laac.  L.  Rev. 
808:  Cora.  V.  Yost,  11  Pa.  Super.  Ct.  323;  Mc- 
Nei'ne7  v.  Reading  Citr,  190  Pa-  Oil,  29  AU. 
67:  Simmons  v.  Cornell,  1  B.  L  519:  State  v. 
Rankia,  3  S.  C.  N.  S.  438.  16  Am.  Rep.  737; 
Elklos  T.  State.  2  Humpb.  643 ;  North  Point 
Consol.  Irrlg.  Co.  v.  DWh  *  S.  L.  Canal  Co.  18 
UUh,  246.  40  L.  R.  A.  891,  92  Pac.  188:  Melners 
V.  Frederick  Miller  Brewing  Co.  78  Wla.  364, 
10  L.  R.  A.  988,  47  N.  W.  430;  Chahslki  v. 
Shawano  WiTKH-Powns  *  Rivsa  Iufbov.  Co.  : 
Douglass  T.  State,  4  Wla.  387  ;  Mining  D&hria 
Casp,  9  Sawr.  441.  18  Fed.  793  :  Nortbwfstern 
Fertilising  Co.  t.  Hyde  Park,  97  V.  3.  859,  24 
L.  ed.  1038 :  Rei  T.  Crosa.  3  Campb.  226 :  James 
V.  Hayward.  Cto.  Car.  184 ;  Weld  v.  Hornby,  7 
TMst,  19S.  3  Smith,  S44 ;  Queen  v.  Brewster,  8 
D.  C.  C.  P.  208. 

In  Smith  T.  Phllllpa.  S  Pblla.  10,  It  Is  stated 
that,   althongb   a  coatinaoDS  user  for   twenty 

Skrs  by  sivlng  rise  to  a  preaumptloo  at  a  grsMt 
LR.  A. 


may  preclude  lodlvldaals  from  reco^rlns  tor 
Injuries  from  a  oulsaace  which  was  wrouKful  Id 
Its  origin,  nothing  la  more  Drmly  settled,  both 
m  England  and  America,  than  that  statutes  of 
limitation  do  not  ran  against  the  public,  and 
that  lapse  of  time  will  not  cbsnge  the  nature  of 
a  public  nuisance,  as  It  la  against  the  law  to- 
prescribe  (or  a  public  nuisance. 

And  In  State  v.  Holman,  104  N.  C.  881,  10  8. 
G.  7GS.  the  court  said  that  an  acquiescence  Tor 
seventy  years  has  been  held  no  bar  u>  criminal 
proceedings  against  a  oulaance. 

An  adverse  user  which  Is  known  to  have 
originated  without  right  within  the  memory  of 
penwuB  now  living  will  not.  alnne  and  of  It- 
self, legitimate  a  public  nulmnce.  or  bar  the 
public  o(  their  rlghta.  State  v.  Franklin  Fa]I» 
Co.  49  N.  H.  240,  6  Am.  Rep.  513. 

If  the  property  or  a  private  Individual  la  of 
itself  a  public  nulsnnce.  no  period  of  use  and 
occupation,  however  extended  and  unlntermpled 
and  under  whatever  claim  of  right,  will  protect 
It  from  abatement  by  the  public  authorities,  or 
Ibe  preventive  remedy  by  injunction  to  raetraln 
Its  perpetuation  by  addltlona  and  repairs.  Itach- 
ester  v.  Rrlckson,  46  Barb.  93. 

Nor  can  a  municipality  acquire  a  prescriptive 
right  to  iiialntaln  a  continuing  Dulsnnce  or  a 
public  nature.  Bloomlngton  v.  Costcllo.  OS  111. 
App.  407 ;  LltchOeld  v.  Whiteaack.  78  111.  App. 
384:  Nolan  v.  New  Britain.  «9  Conn.  «88.  .IS 
Atl.  703 :  Piatt  Bros.  *  Co.  ».  Waterbory.  72 
Conn.  531,  48  L.  R.  A.  891.  49  Atl.  154.  See 
slso  Owens  v.  Lancaster,  IS2  Pa.  257.  37  Atl. 
858:  Smith  v.  Sedalla,  192  Mo.  283.  48  L.  R.  A. 
711.  53  B.  W.  907,  infro,  IL  c. 

And  even  IF  long  continuance  or  a  public  nal- 
saare  affords  evidence  rrom  which  the  Jury  may 
presume  to  flud  as  a  fact  the  existence  of  the 
right  to  maintain  It.  the  evidence  must  be  sub- 
mitted to  the  Jury,  as  the  question  la  not  one 
of  law,  but  or  tact,  and  the  court  cannot  de- 
termine It.      House  V.  Hetcair,  27  Conn.  631. 

This  general  rule  has  been  enacted  by  atatnte 
lu  some  ststes.  Thus,  In  California,  by  the 
express  provisions  o(  Cal.  Civil  Code.  |  3490. 
"no  lapse  of  time  can  legalise  a  public  nuisance 
nmountlng  to  an  actual  obstruction  of  a  publlr 
right."  Mining  DSbrls  Case.  9  Sawy.  441.  18 
Fed.  763. 

So,  under  Idaho  Rev.  SUt  I  3030.  no  lapsr 
of  time  can  give  a  prescriptive  right  to  maintain 
a  nuisance.  Lewlston  v.  Booth  (Idaho)  84  Pac 
800. 

No  length  ot  time  will  Jastlty  the  contlnaance- 
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-cident.  There  wu  no  evidence  that  the  de- 
fendant ever  had  been  requested  by  the 
plaintiff,  or  by  uiy  other  person,  to  reform 
the  nuigance,  or  that  the  plaintiff  ever  oom- 
plained  of  it  to  the  defendKiit.  The  action 
u  At  common  law,  and  the  question  whether 
the  notice  requisite  to  the  maintenance  of  an 
Action,  under  Pnb.  Stat.  chap.  62,  {  IS,  was 
^ven,  u  immaterial.  It  ii  not  argued  that 
the  evidence  did  not  warrant  a  finding  that 
this  conductor  in  its  natural  operation  did 
■cveste  a  nuisance  in  the  highway.  The  only 
question  presented  ie  whether  the  court  erred 
in  declining  to  give  the  second  and  third  ml- 
inge  requested  by  the  defendant.  These  re- 
■quests  raise  the  question  whether,  the  situ- 
ation being  the  same  as  at  the  time  of  the 
purchase  by  the  defendant,  ahe  can  be  held 
answerable  to  the  plaintiff,  in  the  absence  of 
any  request  made  to  her  to  reform  the  nui- 
aance.  There  can  be  no  doubt  that  in  the 
case  of  a  private  nuisance  the  general  doc- 
trine in  this  conntry,  following  Penraddoek'a 


dan,  S  Coke,  100,  is  that  tba  grantee  of 
land  upon  which,  at  the  time  of  the  grant, 
there  exists  a  nuisance  created  by  his  prede- 
cessora  in  title,  is  not  responaible  merely  be- 
cause he  has  become  the  owner  of  the  laud. 
His  liability  arises  from  his  knowingly  con- 
tinuing the  nuisance;  snd,  generally,  it  may 
be  stated  that  he  is  not  answerable  lor  con- 
tinuing the  nuisance  in  its  original  state  un- 
less he  has  had  notice  to  abate,  or,  at  least, 
until  he  has  had  knowledge  that  it  Is  a  nui- 
sance, and  injurious  to  the  rights  of  others;  . 
and,  while  there  is  some  dissent  from  this 
doctrine  (see  opinion  of  Denio,  J.,  in  Brown 
V.  Cayuga  &,  8.  R.  Co.  12  N.  ¥,  4SQ;  of 
Strong,  P.  J.,  in  Hvbbard  v.  Ruaaell,  2* 
Barb.  404;  and  of  Manning,  J.,  in  Caldtoelt 
V.  Gale,  11  Mich.  77).  still  it  must  be  re- 
garded as  the  law  of  this  commonwealth 
(UcDonotigh  t.  Oilman,  3  Allen.  264,  80 
Am.  Dec.  72,  and  cases  cited).  The  cases 
are  numerous  in  which  this  doctrine  has  been 
applied  to  private  nuisances,  but  with  tiie 


af  a  pobllj  DDtsance.  where  the  leslalature  has 
^2pr«slj  pmhiblted  the  doing  of  the  act  con- 
•tltullDg  tha  DUlsaace.  Lewis  v.  Stela,  16  Ala. 
214.  50  Am.  Dec.  17T.  Tbls  for  the  reason  that 
It  aucb  a  nuisance  can  be  Jaitlfled  by  the  leagtb 
of  time  It  has  cootlnued  It  most  be  on  the  the- 
W7  tbat  a  craet  is  presumed  to  have  been  ob- 
tained for  tbe  erection  of  a  nuisance,  or  a  II- 
««a*e  or  authnrllT  from  the  pobllc  to  do  the  act 
«onBtltntlDS  the  offense,  which  preanmptlon  can- 
not be  Indulged  where  U  would  be  clearly  In  oii- 
»o«ltloD  to  the  legislative  will. 

Even  when  the  action  Is  brought  by  a  private 
IMrt;  wbo  has  suffered  a  special  lajurr  from  a 
public  nolBncP.  b  prescrlpllve  right  to  do  tbe 
acta  complained  of  cannot  be  maintained  against 
blm.  Mining  Debris  Case.  9  Sawy.  441,  18  Fed. 
T5S:Bowen  v.  WeDdt,103  Cal.  238,  BT  Pac.I4a; 
Nolan  V.  New  Brltsln.  «9  Conn,  668,  SS  Atl.  T03  : 
Kissel  V.  I^wls.  1G6  Ind.  2B3.  SB  N.  H.  478:  Uat- 
tbewB  T.  Htlllvater  Gsa  A  Electric  Light  Co.  63 
Minn.  4U3.  65  N,  W.  047:  Mills  t.  Hall.  S  Wend. 
216,  24  Am.  Dec.  lUO :  De  Laner  v.  Billiard.  T 
Hun,  7  :Bahtv.  Southern  H.Co.  (Tenn.  Ch.App). 
SO  8.  W.  72 :  Melners  t.  Krederlek  Ulller  Brew- 
ing Co.  TH  Wli.  864.  10  L.  R.  A.  686.  47  N.  W. 
430  ;  Fowler  v.  Sanders,  Cro.  Jac.  446. 

It  does  not  seem  probable  tbat  tbe  court  In 
CuAJiMJii  V.  Shawano  Watbb-Poweb  A  Rirss 
lUfsov.  Co.  Intended  to  adopt  a  cODtrary  doc- 
trine which  woald  Involve  tbe  tsclt  overrDllug 
«r  Melners  v.  Frederick  Ulller  Brewing  Co.  78 
Wla  364,  10  L.  S.  A.  S86.  47  N.  W.  480,  ratira, 
atthongh  the  statement  In  tbe  later  case,  that 
tbe  proposition  tbat  there  can  he  no  prescriptive 
right  ti>  mnlnialn  a  public  puliunce  "must  be 
iinderstaod  aa  applying  to  the  rights  of  tbe  pub- 
lic, and  not  to  tbose  of  Individuals,"  might  be 
so  construed.  This  case  Is  perhaps  beat  dlstln- 
CUlsbsble  an  tbe  theor;  that  here  tbe  pahllc 
nnlsance  was  the  obstruction  to  navigation, 
wblle  the  private  Injur;  complained  of  was  not 
t^at  which  made  the  obstruction  a  public  of- 
<eDse,  but  was  tbe  IutssIod  of  the  petltlooer's 
property  Interests  by  tbe  '  oversowing  of  his 
lands,  nad  lbs  petitioner  been  deprived  or  bis 
OIK  Of  tbe  stream  sa  a  public  bighway,  and 
brought  his  sctloD  for  the  special  Injuries  which 
be  suffered  because  of  the  obstruction  to  naviga- 
tion. It  would  seem  that  tbe  defense  of  prescrip- 
tion could  not  bave  been  malntaloed.  And  (his 
bas  been  airectly  decided  where  the  overflowlog 
of  lands  cuused  a  nuisance  to  public  hesllh  from 
which  the  owner  of  tbe  overflowed  lands  sus- 
tained sp^lal  damage.  Hills  v.  Hall.  9  Wend. 
£3  !>.  R-  A. 


al9.  24  Am.  Dec.  160.  Ilere  the  eoullDaanc* 
of  a  nuisance  to  the  public  health  crested  by 
tbe  oversowing  of  lands  by  means  of  a  mill  dam 
for  more  tbsn  twenty  years,  although  It  may 
confer  s  right  so  to  ase  tbe  land,  was  held  to 
be  no  defense  to  an  action  by  an  owner  of  the 
oversowed  lands  to  recover  daotigea  for  the 
resulting  sickness  of  himself  and  family. 

And  In  Rhodes  v.  Whitehead.  2T  Tci.  304.  84 
Am.  Dec.  631.  the  Court,  although  It  recognised 
that  one  can  acqnire  a  presci'lptlTe  right  lo  over- 
flow tbe  lands  *t  another,  said  that,  as  tbe  right 
to  a  nulsaoce  cnnoot  be  acquired  by  prescrip- 
tion. If  the  damming  of  a  stream,  though  in 
accordance  with  a  prescriptive  right,  works 
hurt,  or  Inciinvenlence.  or  damage  to  the  owner 
of  tbe  land  oversowed  by  creating  or  causing 
sucb  annoysncs  as  serloosly  to  Interfere  with 
tbe  comfortnble  enjoyment  of  bis  property  or 
that  has  a  direct  or  decided  tendency  to  cause 
sickness  In  bis  fsmlly  or  Immediate  nelgbbor- 
hood.  It  Is  a  nuisance  ol  which  ha  may  complain. 

II.  Uattan   retaling   lo  heaHK 

a.  Otfeniive  trade*. 

Tbe  right  to  pnrsue  an  offensive  occupation 
cannot  be  acquired  by  prescription.  Campbell 
V.  Seaman,  2  Thomp.  &  C.  231,  Afllrmed  In  68 
N.  y.  &BS,  20  Am.  Hep,  667. 

And  tbe  fact  that  the  bnalneea  of  tanning 
hides  and  rendering  fat  bas  been  carried  on  tor 
twenty-eight  years  will  not  defeat  a  proceeding 
by  tbe  hoard  of  health  of  tbe  township  In  which 
the  busloeu  Is  located  to  abate  It  as  a  nul- 
aance  hazardous  to  public  health.  State  ex  ret. 
North  Brunswick  Twp.  Bd.  of  Health  V.  Lederer, 
112  N.  J.  Eq.  676,  20  Atl.  444. 

And  It  Is  no  defense  to  an  Indictment  for 
maintaining  a  nuisance  within  the  limits  of  a 
populous  city,  consisting  of  a  large  dlsllllery 
ind  a  large  frame  building  with  extensive  out- 
works attached  thereto  In  which  large  numbers 
of  hogs  were  fattened  for  tbe  city  market,  fed 
•■bleny  from  the  refuse  from  the  distillery,  that 
the  hnslQess  bns  been  condU"ted  In  the  same 
place  for  more  than  thirty  yeara  Com.  v.  Van 
Sickle.  Brightly   (Pa.)  69. 

So.  lapse  o<  time,  whatever  lla  length,  was 
said  In  Noribwestem  Fertilising  Co.  v.  Hyds 
Park,  ttT  V.  S.  6r>e,  24  L.  ed.  lons.  not  to  Jn> 
tify  B  Dulssnre  to  health  arising  from  the  manu- 
facture ot  anlmsi  matter  Into  a  fertiliser,  as 
every  day's  continuance  Is  a  new  offense. 

And  tbe  principle  that  no  ieostb  of  time  can 
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•xception  of  Woram  ▼.  Voble,  41  Hun,  3flB, 
we  have  kcd  no  ease  where  the  doctrine  has 
been  directly  applied  to  ths  case  of  a  public 
nuiaaiK^,  slthouch  in  Wenelick  t.  McCotter, 
87  a.  Y.  122,  41  Am.  Rep.  35B,  and  Dodge 
V.  dlacy,  39  Vt,  558,  the  court  eeeme  to  have 
failed  to  nouce  any  difference  in  this  respect 
between  private  and  public  nuisances. 

We  think  tha  rule  should  not  be  extended 
to  a  public  Duiaance  lilie  that  in  this  case. 
The  reason  generally  given  for  the  rule  is 
that,  in  the  absence  of  any  notice  to  the  con- 
trary, the  frrantee  has  the  right  to  Hssnine 
that  the  structures  upon  the  land  are  right- 
fully there,  and  that,  even  where  they  may 
peem  to  interfere  with  the  usual  rights  ap- 
purtenant to  other  estates,  he  may  properly 
assume  tliat  the  ri({ht  thus  to  interfere  baa 
been  lawfully  obtained,  and  it  Is  said  that 
It  would  he  inequitable  to  subject  him  to 
dainafres  until  he  baa  had  notice  that  in 
maintxininff  the  Btructure  or  work  com- 
plained of  he  is  infringing  upon  the  rights 


of  others.  The  reason  of  tie  rale  ia  Bot  ap- 
plicabla  to  a  case  like  this.  The  oonductor, 
in  its  natural  and  intended  use,  cauaed  im- 
to  form  upon  the  sidewalk,  which,  being 
dangerous  to  public  travel,  was  a  public 
nuisance.  No  matter  how  often  the  ice  was 
formed,  the  right  thus  to  encumber  the- 
street  could  not  be  lawful.  Tha  right  to  cre- 
ate such  a  nuisance  was  not  a  matter  of 
grant,  nor  could  it  have  been  acquired  by 
prescription.  Holyoke  r.  Sadley  Water- 
Fmnnr  Co.  174  Mass.  424,  42e,  54  N.  E.  889: 
^evi  Salem  v.  £opIe  UiU  Co.  133  Uasa.  8. 
In  so  far  as  the  conductor,  by  its  natural 
operation,  caused  the  formation  of  sucb  toe. 
it  created  a  nuisance.  The  defendant,  as 
owner,  must  have  known  this,  or  must  be- 
presumed  to  have  known  it.  In  such  a  case, 
the  reason  for  the  requirement  of  a  notice- 
does  not  exist,  and  we  see  no  reason  why  the- 
rule  should  be  applied.  See  Matthawm  t. 
Musonri  P.  R.  Co.  26  Ma.  App.  76. 
Etteeptiont  ovemiled. 


l^nllie  a  pnbllc  nnlsance  was  reco^lied  In 
Com.  V.  Rush,  11  I,anr.  L.  Rev.  97.  whtcb  was 
a  proHmllan  bj  iDdtctmmC,  dnder  Pa.  act 
Harrb  »I,  ISeO,  for  malntslnlns  a  pabllc  ncl- 
tanre,  the  nDlsance  complained  of  being  a  cheml- 
ral  fartor}  tur  thg  manofactDre  or  pbosphates, 
(ertlHiers.  etc. 

And  Ihat  a  rock-cni*blng  machine  was  In 
operntlOD  before  the  pastime  of  an  ordinance 
pruhlbltlnjr  Ibe  operation  of  aacb  macblnea  In 
a  Work  conlalnlnj  three  or  more  occupied  dwell- 
Insa.  which  ws*  therein  declared  to  be  a  nul- 
nnce,  is  no  defrase  to  a  proceeding  under  inch 
ordlnsDre.  Kanns  Cltj  v.  McAleer,  31  Mo. 
App.  433. 

The  mibject  of  muntctpsl  control  over  partlcn- 
lar  trades  or  buslneu  as  nuliianciee  will  be  found 
discussed  In  note  to  £z  parte  Lace;  (Cal.)  88 
L.  n.  A.  S40. 

The  owner  of  a  brewer;,  who  so  operatea  It 
as  to  endsngcr  the  health  of  persona  resid- 
ing Id  the  neighborhood,  can  acquire  no  pre- 
•rriptlve  rlfiht  to  contlooe  the  nuisance  as 
■gslnst  an  Indlvldnal  who  sutfers  q>eclal  dam- 
age therefrom.  Melners  v.  Frederick  Ulller 
Brewing  Co.  TS  Wis.  364,  1«  L.  B.  A.  686,  47 
N.  W.  430. 

Nor  can  a  prescriptive  right  so  to  conduct  a 
beer  garden  us  to  coustltote  It  a  public  nuisance 
te  urged  against  th»  right  of  an  owner  of  prop- 
art;  In  the  vldolt;  to  bring  a  private  action 
(or  the  BTi«la1  Injur;  which  he  sustains  there- 
from. Kissel  V.  l«wls.  156  Ind.  233,  59  N.  H. 
478. 

And  this  ma;  t>e  regarded  as  the  ground  for 
the  decision  In  Savlle  v.  Kllnr>r,  2S  L.  T.  X.  S. 
377,  n  proccMlliig  In  eqult;  brought  b;  a  private 
person  to  restrain  the  proprietors  of  a  glass 
factor;  from  causing  dense  black  smoke  and 
vnpors  to  Issue  from  tbelc  new  works,  In  which 
■n  iDjuuctloD  was  granted  as  to  the  whole  of 
the  new  works,  notwltbatanding  one  o(  the 
cblmneTS  bad  been  erected  for  more  than  twent; 
;ean  before  the  flllng  of  tha  bill.  The  court 
does  not  chsracterlie  this  as  a  public  nn  las  nee, 
though  It  was  ot  the  opinion  that  It  was  such 
a  nuisance  aa  was  Indictable  at  common  law, 
and  doubtless  had  that  fact  In  mind  lu  den;lag 
tbe  defendabt's  claim  of  a  prescrlptlvs  right 
to  that   chimne;   which   had  been  erected   for 

Canning  on  an  otfeuslve  trade  In  a  place  re- 
mote from  buildings  and  public  roads  does  not 
entitle  the  owner  to  continue  It  In  the  same 
place  after  houses  have  been   bnllt   and   roads 

es  L.  R.  A. 


iRld  out  In  the  nelgfatrarhood,  to  the.  occupant* 
of  and  travelers  upon  which  It  la  a  nnlsancc- 
COm.  I.  Upton,  e  Gra;,  4TS ;  Wler's  Appeal.  74 
Pa.  SSO.  In  the  former  case  the  eonrt  saltf 
that,  even  If  the  prosecution  and  eootlnnanee  of 
the  otFense  under  such  circumstances  conid  be 
regsrdcd  as  the  assertloD  and  malntenann  at 
a  claim  adverse  to  the  law  and  public  right.  It 
ronld  be  so  considered  onl;  upon  the  ground  that 
It  was.  during  all  that  time,  a  nolaance  aubject 
to  be  suppressed  >nd  abated. 

8o.  the  right  of  the  pnbllc  to  abate  a  common 
nuisance  resulting  from  the  maintenance  ot  cat- 
tle pens  In  a  cit;  Is  not  barred  because  the  lo- 
eallt;  baa  t>een  so  ased  b;  the  defendant  an« 
Ibose  under  whom  he  claims  for  thlrt;  ;ears. 
end  whan  so  flrst  used  wss  eotlrel;  outside  of 
the  clt;  limits  and  >i»ae  distance  In  the  coDntrr, 
Aahbrook  v.  Com.  1  Bush,  189,  89  Am.  Dec. 
614.  The  conrt  said  that  the  pnranlt  of  a 
noxious  trade  Is  lawful  so  long  as  It  does  not 
Interfere  witb  the  rl(Ats  of  the  public,  but  when 
It  does  BO  Interfere  with  the  superior  rights  It 
becomes  lllegsl.  and  no  length  of  time  can 
sanctlf;  It,  as  Its  exercise  Is  a  dall;  renewal  of 
the  offense. 

And  the  fact  that  an  offensive  trade  was  es- 
tabllihed  upon  an  open  commMi  remote  froiB 
hablUtlon  will  not  entitle  the  owner  to  continue 
It  after  the  land  lu  Its  viclnit;  has  been  bnllt 
up  and  occupied,  as  agafosC  persons  living  In 
the  oelghborhood  to  whom  It  coostltotea  a  nui- 
sance. People  V.  Detroit  White  I«sd  Worka  S2 
Mich.  471,  9  L.  R.  A.  722,  4B  N.  W.  7S5. 

And  b;  lapse  of  time  snd  nndlsturbed  posses- 
sion no  one  gains  a  right  to  malntaJn  an  of- 
fensive trade,  even  as  against  subsequent  In- 
comers. Com.  V.  Tan  Blckle,  Brlghtl;  (Pa)  «B. 
Bee  also  DouglaJiB  v.  atste.  4  Wla  3S7 ;  QaeeD 
V.  Brewster,  8  D.  C  C.  P.  208,  tHfra,  II.  e. 

To  the  eontrar;  Is  Bei  v.  Cross.  2  Car.  ft  P. 
4B3,  In  which  It  wss  held  thst  If  a  person  estab- 
lishes a  noiloaa  trade,  such  aa  a  slaughtcrhonse, 
lu  a  plsce  remote  from  habitations  and  public 
roads,  be  ma;  continue  bis  trade,  though  It 
afterwards  becomes  a  nuisance  to  persona  In- 
habiting houspB  subseqUHiClT  built,  or  travel- 
ing along  a  higbwn;  tbereafter  constructed. 

To  the  same  effect  la  a  dletam  In  Rex:  v. 
Neville,  Peske.  N.  P.  pt.  1,  p.  81.  where.  In  hold- 
ing that  a  person  whose  business  renders  that 
whlcb  waa  a  little  unpleasant  before  vei;  dis- 
agreeable nnd  uncomfortable  la  snswerable  there- 
for thaugb  It'  would  not  araouut  to  a  nulssnr* 
b;  Itself.  Lord  Campbell  said  that  where  mano- 
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t.  A  ■■«■«  bT  the  trial  a«art  tbut 
aertaln  laud  la  oTerflowed  with  back 
water  from  ■  dam,  wbtch  li  aupported  br  K 
lair  prepoaderanca  of  tbe  evidence,  will  not 
be  dlaturbed  b;  tba  apiMlIaie  court. 

%.  One  ealleO  opan  to  pur  dBnaj;ca  tor 
oTerfloTTliiK  land  under  authorltT  of  tba 
leglalatare  to  erect  a  d&m  tor  puriHwei  of 
manutacturlDE  and  Improving  navigation  can- 
not defeat  Uabllltj  br  Inaletlng  tbat  more 
Ifmd  haa  been  overflowed  thao  abaolntelT  nec- 
eaaaiy  to  earrj  out  mcb  puriioseB. 

S»  Lapae  of  tlaie  mar  bap  a  aalt  b^  a 
priiate  ladlTldoal  for  private  injorla*  In- 


flicted upon  bliD  br  tbe  maintenance  of  • 
public  nnlaance:  ancb  as  a  dam  acroea  a  naT' 
Igable  atream. 
4.  The  boFdcB  of  abowlBK  the  natara- 
and  extent  at  the  claimed  rlvbt  la  upon- 
tbe  one  aectlnf  up  a  prescrlpUTe  rlgbt  to  Dow 

(Haicb  19,  IWOl.) 

APPEAL  by  defendant  from  an  order  ap- 
pointing commiesiouera  to  asseaa  dama- 
ges to  plaintiff's  lend  bj  reason  of  back  floir 
n'om  defendant's  dam.     Affirmed. 

Statement  by  Bordeea,  J.: 
Proceedings  to  obtain  damajcea  to  prop- 
erty claimed  to  have  been  overflowed  by  de- 
fendant's dam.     By  chapter  235,  Lawa  1880, 
dam  aerosa  th* 
f  Sbawsno,  was 


tactonea  have  been  borne  wltb  In  a  nelgbborbood 
for  manj  jetit  tl  will  operate  aa  a  conaent  of 
tbpir  Inhabitants  to  tbelr  tiaing  carried  on. 
thouih  tbe  law  might  bave  considered  them 
■a  nnlBBncea  bad  tber  been  objected  to  at  tba 
Ume. 

Rex.  V.  Cross,  2  Car.  &  P.  48S,  aupro,  was 
followed  In  Ellis  v.  State,  T  Blackf.  iSi.  In 
whlcb  a  eonrlcllon  for  maintaining  a  nnlaance, 
consisting  In  establish Inf-  a  noiloua  trade  nenr 
a  public  hlgbwaj  and  dwellings  tbereon.  was  re- 
versed for  tbe  retnaal  of  tbe  trlaJ  court  to  per- 
mit evidence  that  tbe  dwelling  bouse  proved 
t*  b«  In  tba  Immediate  vicinity  of  tbe  nuisance 
had  been  Dultt  ainea  the  erection  of  the  nnlaance, 
to  go  to  tbe  JUTj  as  a  full  defense  against  the 
charge  In  the  Indictment.  But  Ibia  caae  was 
regarded  In  Blma  v.  Frankfort.  79  Ind.  446, 
tafra.  III.  a,  c  as  not  only  Id  conflict  with  the 
great  weight  of  the  decisions  of  other  states, 
but  also  In  irreconcilable  conflict  with  State  v. 
Fhlppa,  4  Ind.  GlE,  (n^ra.  III.  a.  and  was  there- 
fore held  to  bave  been  overruled  b7  tbe  latter 

While  It  Is  no  defense  to  an  Indictment  for 
a  common  nulaance  tbat  tbe  bnalness  complained 
of  haa  tieeo  In  operation  man;  jeara,  jet.  where 
tbe  eilslence  of  the  nuisance  Is  controverted, 
this  fact  maj  be  conaldered  bf  the  Jury  In  de- 
termining tbat  queatloD.  Com.  v.  UUIer,  180 
Pa.  77,  21  Atl.  IBS. 

In  Com.  V.  Ruah,  11  Lane.  L.  Bev.  B7,  tbe 
court  Instmcted  tbe  Jurj  tbat.  In  determining 
the  queatluD  whether  a  chemical  factarj  for  tbe 
nannfactDre  of  pbospbatea,  fertiliser,  etc.,  was 
a  public  nuisance,  the  length  of  time  the  bnal- 
DesB  bsd  been  conducted  at  Its  present  location 
was  proper  tor  tbelr  consideration. 

And  In  Wler's  Appeal,  74  Pa.  230,  the  court 
was  of  the  opinion  tbat  a  much  clearer  case  was 
reqnlred  to  Justlfj  a  court  of  eqult;  In  compel- 
ling bj  IniunctloQ  a  person  to  remove  an  ol- 
feoslve  trade  In  which  be  has  Invested  bis  capi- 
tal, and  which  he  has  carried  on  for  a  long 
period  of  time,  than  In  a  case  where  a  person 
comes  Into  tbe  neighborhood  proposing  to  es- 
,  tabllah  auch  a  buaineas  for  tbe  first  time,  and 
Is  met  with  a  remonatrance  and  notice  that 
If  be  persists  In  his  purpose  application  will  be 
made  to  a  eoart  of  eqult;  to  prevent  It.  See 
also  New  Castle  v.  Ranej,  ISO  Pa.  G4a,  «  L. 
n.  A.  787,  18  Atl.  lOee.  infra,  II.  c 

b.  Barfol  af  the  dead. 


for  a  nnlaance  eonaisting  In  tbe  appropriation 
nf  a  part  of  the  public  square  In  tbe  city  ot 
Philadelphia  tor  tbe  purposes  of  a  bnrlal'groun* 
under  a  void  grant.  Com.  v.  Alburger,  1  Wbart. 
len. 

m  Coatea  v.  New  York,  7  Cow.  SSfi,  It  waa 
held  that  the  length  of  time — one  handrei)  year* 

— during  which  a  part  ot  the  premises  bad  been 
used  as  a  burial  ground  under  a  grant  from  tbe 
coriKtratluD  for  that  purpose  was  not  conclusive 
BS  against  the  power  of  tbe  legialature  or  cor- 
poration to  pass  b;-taws  and  ordinances  pro- 
hibiting under  a  peualtT  the  Interment  of  tbe 
dead  witbin  certain  parts  of  the  citr. 

As  to  nuisances  relating  to  tbe  burial  ot  tb» 
dead  and  the  queatloa  of  municipal  power  tbere- 
over.  see  nofa  to  Harrington  v.  Providence  (K. 
I.)    as  U  R.  A.  SOS,  32T. 

c  PoUaHon  of  tlreaau,  tta. 

The  fact  that  a  mllldem  has  been  maintained 
across  a  creek  for  more  than  aftj  reara  la  no 
defanae  to  an  Indictment  to  abate  It  as  a  nui- 
sance to  public  health  coUHlatlng  In  the  obstruc- 
tion to  the  regular  and  coDtlnaoua  flow  of  the 
water  and  the  eanaeqnent  accumulation  of  noi- 
loua matter  In  tbe  pond  created  by  the  dam. 
People  V.  PeltoD,  36  App.  DIv,  4B0.  55  N.  Y. 
Biipp.  81B,  ADrmed  In  15B  N.  Y.  fi87.  53  N.  B. 
1129. 

And  It  la  no  defense  to  an  Indictment  for  a 
public  nuisance,  consisting  In  tbe  erection  s 
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acres  of  land  to  t>e  overflowed  with  nearlr  atag- 
nont  water  so  as  to  render  the  lands  sorround- 
big  and  adJolQiQg  uninhabitable  except  at  th* 
Imminent  risk  lo  health,  that  such  dam  baa  been 
erected  for  more  than  twenty  years.  Queen  v. 
Brewster.  S  C.  C.  C.  P.  208. 

Tbe  maintenance  of  a  mllldam  wblcb  spreads 
disease  and  death  through  the  nelghborhooA 
cannot  be  legalised  by  soy  lapse  of  time.  Dong- 
lass  V.  State,  4  Wla  SB7. 

In  WHgbt  V.  Moore.  38  Ala.  5B3,  82  Am.  Dec. 
731,  It  was  said  that  no  length  of  enjoyment 
could  legalise  the  continuance  of  a  mlllpoatf 
destructive  to  tbe  health  ot  tbe  surrounding 
country. 

While  long  possession  ot  a  mllldam  and  pond 
may  confer  a  rlgbt  to  tbe  land  flowed  and  all  the 
proprietary  Incidents  which  follow  the  title  or 
property,  It  cannot  be  eet  up  as  a  bar  to  the 
abatement,  OQ  behalf  of  the  public,  of  a  nuL 
aancs  to  health,  created  thereby.  State  v.  Ttan- 
kln,  8  8.  C.  N.  S.  438,  IS  Am.  Bep.  787;  Bta'* 
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graiit«d  to  C.  iX.  Uptiatn  ftnd  others  for 
"munufacturing  tnd  other  purposea."  8aid 
parties  or  their  asaigne  were  given  power  to 
oecure  fowage  rights,  under  f  1777,  Ra». 
fjtat.  1978,  aa  amended  by  chapter  318,  Laws 
1882.  Defendant  is  a  (nrporation  organized 
for  the  purpoM  of  building  aaid  dam  for  hy- 
draulic and  manufacturing  purposes,  and 
to  improve  the  rirer  and  facilitate  the  run- 
ning of  logs  therein,  and  is  the  assignee  and 
owner  of  the  rights  and  privileges  granted 
to  Upham  and  others  under  the  act  men- 
tioned. The  dam  was  erected  in  1S92,  and 
by  it  the  defendant  maintains  a  head  of  wa- 
ter avernging  about  10  feet.  Shawano 
rreeli,  the  outlet  to  Shawano  lake,  emptiea 
into  the  Woll  river  about  a  mile  and  one 
lialf  above  the  dam.  This  creelc  is  naviga- 
ble for  logs  and  timber,  and  is  30  or  40  feet 
wide.     Some  forty  years  or  more  ago  a  dam 

T.  Ilolman,  IM  N.  C.  8S1.  10  S.  E.  TS8.  See 
aim  Ullla  *.  Hall,  B  Wend.  315.  24  Am.  Dec 
160 :  Rhodes  T.  Whitehead.  2T  Tei.  304.  84  Am. 
Dec.  631,  tapra,  I. 

.  It  Is  DO  deCense  to  an  iDdlelmeat  Cor  a  nnl- 
■HnceoecanlonHl  b.vthe  erectlnn  and  malDtCDBDce 
of  a  dam  by  which  llie  aurrouadlDe  lands  wrn 
UTr-rflnwcd  and  the  beallh  of  the  commonlt;  Im- 
paired that  the  dam  was  hallt  loDg  before  there 
were  an;  Inbnhltanta  who  coold  be  Injured  b; 
tt.  DouglBH  V.  Stale,  4  Wis.  S8T  ;  Queen  v. 
Brewster,  8   U.  0,  C.   I'.  308.     See  also  cases 

In  New  Castle  v.  Itaney,  ISO  Pa.  G46,  6  L.  R. 
A.  T3T,  18  Att.  loes.  It  wu  held  that  a  Dinidaiii 
which  hRd  been  lu  existence  over  fifty  years 
was  not  a  nutsance  per  le,  and  if  a  nulsaDce  at 
■II.— as  10  which  Ibe  evidence  was  canfllctlng.^ 
It  bsd  only  become  so  by  the  gradual  growth 
of  the  city  around  It  and  by  the  emptying  of 
-cesB  pools  Into  It :  the  purpose  for  which  the 
dnm  wan  used  being  for  a  flour  mill  which  at 
limes  of  low  water  WIS  operated  by  steam.  The 
<-ni<rt  refused  relief  In  equity  at  the  Instance  of 
public  authorities  nlthout  prejudice  to  their 
rlfitit  to  proceed  against  the  defendants  by  In- 
dictment or  snIE  at  common  law,  Intimating 
that,  having  tbiis  estnhllahed  their  right,  equity 
would  r>;1lcve  them.  The  court  quoted  with 
approval  the  statement  In  Wler'e  Appeal.  74 
Pa.  230.  sHiiru.  II.  a,  that  ■  much  clearer  esse 
wnc  required  to  justify  a  court  of  equity  In  com- 
felllng,  by  Injunction,  tbe  removal  of  a  business 
which  has  betn  carried  on  foe  a  long  time  than 
In  the  ease  of  one  wbo  comes  Into  a  uelghtMr- 
hood  proposing  to  eatabllHb  aucb  a  business  for 
I  he  tlrst  time,  and  said  that  tbls  principle  ap- 
lilied  wKb  erpeclal   force   to  a  case  where  the 
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destruction. 

Xo  length  of  time  cnn  eiempt  a  person  from 
S  penalty  Imposed  by  the  legislature  upon  tbe 
rrentlon  of  a  nuisance  In  allowing  aswdust  to 
fall  from  a  mill  Into  a  creek,  thereby  Impairing 
tbe  quality  of  tbe  water.  Lewis  v.  Stein.  16 
Ala.  214.  60  Am.  Dec.  1T7. 

Tbe  fouling  of  the  waters  of  a  canal  from 
which  a  number  of  persons  (more  than  three) 
obtain  water  for  Irrigation  and  domestic  pur- 
poses, rendering  It  onflt  for  such  use,  creates 
n  public  nuisance  under  Utah  Comp.  Laws  1888. 
f  4566,  detinlng  such  a  nuisance  as  an  unlawful 
act  or  omission  to  perform  a  duty  which  either 
annoys,  Injurei),  or  endangers  tbe  comfort,  re- 
buse.  health,  or  aafety  of  three  or  more  persons, 
or  in  any  way  renders  three  or  more  persons  In- 
secure In  life  or  tbe  use  of  property :  and  the 
right  to  maintalD  It  cannot  be  acqolred  by  pre- 
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was  built  across  this  creek  a  Utile  WKy  abora 
its  mouth,  in  which  a  head  of  water  from 
G  to  8  fe^  was  claimed  to  have  been  main- 
tained  cmtinuoiuty  and  adTersely  until 
1SU2,  at  which  time  defendant  pnrchaaed  tjia 
dam  from  one  Kast,  together  with  all  Sow- 
age  rights.  Shawano  creelc  is  about  4  miles 
long,  and  is  the  only  outlet  of  Shawano  lake, 
which  is  a  body  of  water  of  eonaiderable  size. 
W.  E,  Cbamiof  is  the  owner  of  lota  1  and 
i,  section  14,  township  27,  range  16  E..  on 
the  hanks  of  thU  lake.  In  1897.  Charnley 
filed  a  petition  for  the  appointment  of  com- 
misaioners,  under  I  1777  and  acts  amenda- 
torj  thereof,  to  appraiae  the  damages  to  his 
landn  by  reason  of  the  overflow  of  the  same 
by  defendant's  dam.  The  petition  sets  out 
tbe  facts  required  by  the  statute,  and  claims 
injury  to  atout  25  acres  of  land,  specifically 
described.     An  order  for  hearing  was  duly 

■crlpllon.  North  Point  Consol.  Irrlg.  Co.  T. 
Utnh  &  8.  L.  Canal  Co.  16  Dtah,  246,  40  I..  R. 
A.  851.  K  Pae.  168. 

The  right  of  a  municipality  to  flII  ap  a  creek 
which  had  been  kept  open  by  It  for  navlgatloa 
on  the  ground  that  from  the  dlscbst^  of  drains 
nnd  sewers  It  hsd  become  ■  nuisance  and  an  In- 
jQtT  to  the  health  of  tbe  Inhabitants  cannot 
be  challeuged  by  an  abutting  owner  on  the  the- 
ory that  he  hsd  ocqolred  s  prescriptive  rlgbt 
by  using  tbe  creek  while  so  kept  open  for  draln- 
sge  purposes :  tbls  for  tbe  reason  that  while 
the  creek  was  kept  open  there  was  an  Impllfd 
licenae  to  use  It.  and  no  ase  during  thai  period 
waa  adrerae.  Baker  v.  Boston,  12  Pick.  164. 
■22  Am.  Dec.  421. 

No  prescriptive  right  to  use  a  stream  as  a 
place  of  deposit  for  the  olTal  from  a  slaughter- 
house can  be  acquired  so  aa  to  liar  an  action 
brought  by  a  person  who  Is  specially  Injured 
thereby,  to  abate  tbe  same  aa  a  public  nnlsancc, 
Bowcn  V.  Weodt,  103  Cel.  236,  87  Pac.  149. 

ThE  pollution  of  a  stream  by  the  Tefuse  from 
a  slsughterhouse.  so  as  to  Injure  tbe  heaKb  of 
tbe  employees  In  a  mill  t>elow,  lessening  the 
vnlue  of  tbe  mill  property  end  depriving  lbs 
owner  of  lu  comfort  and  reasonable  enjoyment. 
Is  a  public  nuisance  tor  which  there  can  be  no 
pi-eacrlpllon.  Woodyear  v.  Schaefer,  67  Ud.  1. 
40  Am.  Rep.  419. 

The  pollution  of  a  watercourse  by  a  city  with 
Its  sewers,  unless  autbortsed  by  law.  constltolea 
■  public  onlsance  which  no  len^b  of  time  will 
tefnllie  as  against  one  who  snlTers  special  In- 
Nolan  V.  New  BriUin.  SB  Conn. 
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ipallty  cannot  acquire  by  any  pre- 
scription the  right  to  discharge  Its  accumulated 
Slth  and  sewage  Into  a  river  In  such  quantities 
that  It  Is  necessarily  carried  to  the  premises  of 
a  lower  riparian  proprietor  where  It  produces  a 
nuisance  dangerous  to  his  health  and  destructive 
of  the  vnlue  of  hia  property.  Piatt  Bros.  A  Co. 
■y,  72  Conn.   B31,  48  L.  R.  A.  «S1. 


45  Atl.  154. 

Tbe  pollution  of  a  n 
the  obstrocllnn  of  tbe 

erir  of  a  riparian  on 
Doilous  deposit  thereon, 


itercDurse  by  sewage  and 


lie  E 


b  the  n 


«  of  a 


right  t 
tip  III.  App.  ■tai. 

A  city  can  acqalrs  no  prescription  or  right 
to  empty  Its  sewage  Into  s  ravine  In  such  a 
manner  as  to  deprive  a  property  owner  of  (he 
wholesome  and  comfortable  use  of  bis  borne  by 
the  stench  snd  offensive  odors  from  the  nvlne. 
as  such  a  nuisance  is  a  continuing  one  and  at 


CHARNLBr  T.  8HAWAHO  WATBit-PowxB  ft  RivBB  Imphovkhkht  Co. 


tion  nera  nec^iB&tf  for  the  maintaiaing  of 
•ftid  dam;  denied  that  any  portion  of  aald 
lands  were  overflowed.  It  then  alleged  the 
-ConBtructioii  and  adverK  inaintAnance  of  tbe 
Kaat  dam,  a  purchaae  of  East's  riehta,  and 
m  prescriptive  right  to  overflow  all  of  the 
lands  described  in  the  petition.  It  olao  al- 
leged that  it  aoei  not  now  and  has  not  for 
several  years  past  improved  the  river  for  the 
purpose  of  driving  logs,  and  that  ita  dam  is 
ROW  wholly  maintained  for  the  purpose  of 
lumishtng  po^B'  "■'^^  operating  mills  and 
maniifnctUTing  planta  located  at  or  near  said 
dam.  The  testimony  was  taken,  by  atipula- 
-tion,  before  a  referee.  lliereaftAr  the  court 
made  findings,  which  are  recited  In  the  order 
appointing  conuniiisioners,  among  other 
Mings,  to  the  effect  that  by  the  conetruetion 


of  its  dam  the  defendant  has  overflowed  said 
lands  since  about  April  1,  1892,  and  that 
they  were  necessary  for  tjiat  purpose  and 
the  purposes  of  its  incorporation;  that  it 
has  no  prescriptive  right  to  overflow  the 
saroe;  and  that  the  petitioner  had  suffered 
damages  by  reason  thereof.  This  appeal  is 
taken  from  said  order. 

MettTt.  M.  J.  Wftllriob  and  O.  F.  DU- 
lett  for  appellant. 

Uettri.  EiiB«>ie  M.  Weaoott  and 
dears*  O.  Dlcklnaon  for  respondent. 

BordecK,  J.,  delivered  tbe  opinion  of  the 

The  points  made  by  the  defendant  are  ( 1 ) 
that  tne  evidence  does  not  show  that  the 
lands  described  in  the  petition  are  over- 
flowed by  defendant's  dam;   (2)  that  the  evl- 
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1  bns  used  a  stream  as  a 


bss  the  right  so  to 
prescrliitlTe  right  to  neglect 


ii»e  it,  acquires 

Its  duty  to  keep  tbe 

vent  tbe  ncritmulatlan  o(  aith  upon  the  lands 

■ot  BdjolDlng  owners  and  no  right  to  Inflict  In- 

Inrr  upon  such  inndowDerx  bj  allawlnB  otFenelve 

xmS   iDjorlotis  odors  and  smelli  from  pollntlas 

■ubarsnceB    dlschareed    Into    the    iitrcani   from 

the  cit;  sewer.     Owens  v.  Lancaster,  182  Pa. 

2ST,  BT  Atl.  898. 

Bnt  tbe  pollution  of  a  stream  by  the  sewage 
-of  n  tnunlclpRlltr  was  held  not  to  amonnt  to  a 
public  nulssDce  In  Smith  v.  SeOslla,  1S2  Mo. 
28S,  4S  L.  R.  A.  Til,  5S  8.  W.  SOT.  and  there- 
fors  a  prescriptive  right  could  be  acquired  bj 
the  city  so  to  inllutc  tbe  atreajn  as  against  a 
landowner  tbroogb  whose  propertj  the  stream 
mos.  The  court  said  that,  "Cboagh  there  be 
severs]  landowners  through  wbose  posaeaslons 
ibe  polluted  stream  roar  Sow.  and  all  sutTer 
-damage  o(  the  sama  charscter  boc  each  of  dif- 
ferent degree,  ttiat  does  not  convert  tbe  Injurl- 
one  act  Into  ■  public  nulsanco.  for  It  Is  onlj 
those  IndlTiduBia,  and  not  the  public  In  general, 
who  suETer;  and  therefore  each  tnay  recover  the 
damage  be  (utTers.  though  It  dUTers  only  in  de- 
gree from  tbst  that  otbers  In  the  same  class 
have  snftered." 

A  riparian  owner  on  a  stream,  whose  waters 
are  used  as  the  water  supply  of  a  municipality, 
acquires  no  preacrlptlve  right  to  pollute  the 
water  by  the  sewage  from  ber  boase  and  the 
wash  from  ber  bamynrd,  atables,  and  other  out 
buildings,  aa  aacb  acts  constitute  s  public  nuis- 
ance, Kelley  v.  New  Tork,  8  Misc.  518.  2T  N. 
Y.  Supp.  IM, 

Ho  prescriptive  right  to  pollute  a  Rtrasm  can 
i»e  acquired  sfter  the  waters  of  such  atreaia  have 
beer,  appropriated  as  a  aourcc  of  municipal 
water  supply,  since  the  foaling  of  tbe  water 
Bttcr  Ibe  right  to  foul  It  baa  ceased  would  be 
a  ;>ublie  nulaaace.  Martin  v.  Oleasan,  13S  Maaa, 
IS?.  2»  N.  E.  tie4. 

Since  tbe  passage  of  Mass.  Stat.  18T8,  chap. 
183,  to  prevent  the  pollution  of  rivers,  etreama, 
and  puods  used  sa  aourcea  of  water  supply  by 
dtlcB  or  IDWDB.  no  one  can  acquire  a  prescrip- 
tive right  to  pollute  a  atreaJn  aa  asalnat  a  town 
which  obtains  Ita  wnter  supply  from  that  stream 
by  the  Intervention  of  a  altering  gallery  Into 
-which  the  water  psasea  by  percolstlon  through 
the  walia.  as  no  tights  cao  be  acquired  by  pre- 
scription by  acts  done  in  violation  of  the  abso- 
tate  probibltlon  of  a  public  statute.  The  court 
-•aid :  "Sach  acts,  when  expressly  prohibited. 
«rc  Id  their  Inception  and  contlnusace  unlawful 
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as  against  tbe  public  authority,  and  they  cannot 
become  lawful  aa  against  tbe  Individual  members 
of  tbe  public,  however  long  they  may  have  been 
axerclaed.  When  the  atatute  forbids  anything  to 
be  dona  tbe  right  to  do  It  la  not  to  be  granted  or 
acquired.  However  long  tbe  nnlaance  may  have 
been  continued,  those  affected  thereby  are  en- 
titled to  a  remedyto  the  exteutat  least  to  which 
the  acta  by  which  It  waa  continued  were  forbid- 
den by  law."  Brookllne  v.  Hackintoeh,  13B 
Maaa.  316. 

No  prescription  or  uaage  can  Justify  the  main- 
tenance of  a  privy  so  located  aa  to  contamlnots 
tbe  sources  of  a  municipal  water  supply.  Com. 
V.  Tost,  11  ra.  Bupnr,  Ot.  323 :  Reversed  In  Com. 
V.  Xoat,  197  l>a.  ITl,  4t>  Att.  84B,  on  the  ground 
that,  as  there  was  no  evidence  ahowlng  the  use 
by  anyone  of  the  water  of  the  stream  eii:ept  by 
a  water  company  which,  wit  bout  any  apparefit 
rights  other  than  those  of  an  ordinary  riparian 
owner,  has  entabllabed  a  pumping  station  for 
the  purpose  of  supplying  water  to  caatomera  In 
the  muulcipallty,  tbe  Injury  was  s  private  one 
for  which  the  remedy  waa  by  a  civil  action,  and 
not  by  Id  diet  m  en  t. 

In  Dunham  v.  New  Britain,  06  Conn,  STB,  II 
Atl.  SS4,  plalDtltf  claimed  a  prescriptive  right 
to  use  the  wateri  of  a  reservoir  for  boating, 
sailing,  and  Babing.  The  court  held  that,  as 
be  bad  relied  upon  a  written  agreement  by  the 
municipal  aiitborltlcs  permitting  such  uae  ot 
the  water,  and  hnd  never  repudiated  It  In  any 
way,  be  could  not,  by  hia  uae,  convert  tbe  li- 
cense ot  a  personal  privilege  limited  to  bis  life 
Into  an  absolute  title  to  last  forever. 

The  aubject  of  municipal  control  over  nui- 
sances relating  to  public  health  and  eatety  will 
be  found  treated  In  nolo  to  Harrington  v.  Provi- 
dence (R.  I.I  88  L.  B.  A.  SOS.  And  tbe  right  of 
municipalities  to  enjoin  tbe  pollntlon  nf  water 
and  watercouraea  Is  dlacuised  In  note  to  Warer- 
ly  V.  Page  (Iowa)  40  L.  B.  A.  4es. 

III.  Bielttoai/t  and  placet  fieltf  for  pubKo  ma. 

a.  ObaCruolKinf  sail  snoroneftmenti  <«  gtnerol. 

There  Is  a  claas  of  coses  which  holds  that  a 
prescriptive  title  to  land  held  for  a  public  use 
can  be  acquired  by  occupation  under  a  claim 
of  right.  Inasmuch  as  It  Is  doubtleaa  true  that 
every  encroachment  upon,  or  occupation  of.  a 
bighwny  or  other  public  place  Is  a  public  nnl- 
aancc.  tbpse  casea  even  though  decided  without 
reference  to  any  question  of  nulaauce,  aeeiii  to 
be  in  conflict  with  the  general  rule  that  a  pre- 
scriptive right  cannot  be  acquired  to  maintain 
a  public  nuisance,  unleas  tbia  mis  be  regarded 
aa  limited  In  Its  application,  so  tor  sa  nuisance* 
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deuce  does  not  ahow  that  the  ovei'Hotr  of  aaid 
lands  is  neceaiiaiy  in  accomplisliin);  the  pur- 
poBea  of  ita  creation;  (3)  that  the  defend- 
ant ha*  a  preBcriptive  right  to  overflow  said 

1.  Caucerning  the  contention  that  the  evi- 
dence fails  to  show  that  the  petitioner's 
lands  are  overflowed  by  backwater  from  the 
defendaat's  dam,  there  is  considerable  evi- 
dence in  the  record  to  support  the  trial 
court's  conclusion.  We  ma;  saj  that  it  is 
supported  bj  a  fair  prepoaderance  thereof. 
To  discuBB  it  would  serve  no  useful  purpose. 
We  must  therefore  overrule  the  defendant's 
contention  on  this  point. 

3.  The  petition  made  a  prima  facie  case 
for  the  appointment  of  commissioners,  and 
it  was  for  the  company  to  show  why  they 
should  not  be  appointed.  Oill  v.  ililv:aukfe 
S  L.  W.  R.  Co.  70  Wis.  293,  45  N.  W.  23. 


The  defendant  admits  the  pui'poM  of  ita  in- 
corporation to  be  to  huild,  maintain,  and 
operate  a  dam  across  Wolf  river  under  tbtt 
franchise  granted  by  chapter  235,  Laws  Itl89, 
for  hydraulic  and  manufacturing  purirases, 
for  the  improvement  of  said  river,  and  the- 
building  and  maintaining  of  piers  to  facili- 
tate tlie  running  of  logs  therein.  It  accent- 
ed the  franchise  so  Eranted,  and  0'ected  It* 
daia  pursuant  to  tne  power  thereby  con- 
ferred. It  must  be  presumed  that  it  built 
its  dam  to  sucb  a  bead  and  of  such  dimen- 
sions OS  to  properly  carry  out  ita  corporate 
purposes,  in  alisence  of  evidence  to  the  con- 
trary. Whatever  may  be  the  fact,  when  th» 
company  is  called  upon  to  pay  compensation 
for  the  land  it  takes  by  ovcrSow.  it  cannot 
be  heard  to  say  that  it  has  taken  more  than 
is  ahaoliitely  necessary  to  carr?  out  ita  pur- 
poses.    So  long  as  it  maintains  its  dam  no- 


on blsliiiaji  acd  other  pub 


up. 

For  I 
those  n 


1  dlscit 


alnlng  a  coLtrsry  dt 
10  merer  v.  Uraham  (Neb.)  18  L.  R.  A.  146,  on 
the  question,  Wbat  rlgbCi  can  be  acq u lied 
■Kslnst  the  public  bj  adverse  imssesslon  ot  a 
blgbwaj-  or  cit;  street?  For  the  purpoKS  of 
tbls  Dbte  it  I*  deemed  aiifflclent  to  include  oolr 
those  liases  at  tbls  character  Id  which  the  oc- 
cupation bos  t>een  cleaclj  regarded  bj  the  court 


Tbe  obsCructlnD  ol  a  public  si 


a  public 


tl*e  right  to  maintain.  Webb  v.  Demociolls,  96 
Ala.  lis.  21  L.  B.  A.  02.  13  So.  289  ,  Iteed  v. 
Blrmingbam.  d2  Ala.  S3»,  0  So.  lei :  Slma  t. 
Fnmktort.  TD  Ind.  44)1 ;  Morton  v.  Uoore.  IB 
OrsT,  578  ;  Com.  v.  Alburger,  1  Whart.  48B  ; 
Babt  T.  Southern  R.  Co.  (Tenn.  Ch.  App.)  50 
8.  W.  72. 

Elo,  enctoacbments  on  a  public  blghwaj  have 
been  declared  uiilsaDCes  which  were  not  helped 
or  aided  bj  lapse  ot  time,  Yatea  ».  Warronton, 
84  Va.  337.  4  S.  K.  HIS ;  Cross  v.  MorrlsCowu,  18 
N.  J.  Eg.  300. 

No  lapse  of  time  will  enable  an  Individual  to 
angulra  a  prescriptive  right  to  occup;  a  portion 
of  a  htgbwa;  where  such  occupation  amounts 
10  an  obatructlon  and  nulsancs.  Drlggs  *.  Pbll- 
llps.  103  N.  y.  77,  8  N.  E.  614. 

No  length  of  time  will  legallia  an  nnauthor- 
lied  obstruction  ot  a  highway  to  the  annornnce 
ot  the  King's  lubjects,  ai  incb  an  act  Is  an  In- 
dictable offense.     Bex  v.  Cross,  3  Campb.  226. 

An  occupation  and  obstruction  ot  a  public 
street  Is  a  nuisance,  and  against  an  action  to 
abate  II.  broiigbt  on  behalf  of  the  public  or 
bj  a  private  penon  specially  Injured,  no  one 
can  acquire  a  defense  b;  adverse  possession,  as 
everj  contlnasnce  of  that  which  was  originally 
a  nuisance  the  law  considers  a  new  nuisance. 
Vlsalla  V.  Jacob,  SS  Cal.  434,  53  Am.  Bep.  SOS, 
4  Pac.  43a. 

In  Taylor  v.  Com.  2S  Oratt.  780,  the  COnrt 
approved  an  Inatmctlon  given  by  the  trial  court 
that  any  substantial  encroach  men  t  upon  or  ob- 
struction of  a  public  highway  or  street  is  a  pub- 
lic nulEstice  which  no  length  of  time  will  legal- 
ise or  render  lawful,  and  the  fact  tbat  such  en- 
rroocbments  or  obstractlons  have  been  main- 
tained and  continued  for  a  long  time  dues  not 
opersie  as  ■  bar  to  the  right  of  the  public  to 
hive  the  nuisance  abated,  nor  to  give  the  ac- 
cused the  right  to  contlnne  or  keep  such  obstne- 
tlona  and   encroachments   In   the   highway   or 

)  N. 


the  1 


3ie,  tbe  court  naa  ot  the  oplnlou  that 
.xlm.  Outturn  IRmniu  ocourrJI  rvipabHea 
"  necessai-y,  be  applied  su  to  protect 
the  negligent 


tbe  Inhabltnnts  of  tbe  city 

Inaction  ot   Ita  oIBcen   wouio    ooi   legume   tlw 

placing  of  a  nuisance  In  a  public  street 

Tbe  length  of  time  during  which  the  pro- 
prietors ot  a  distillery  have  maintained  a  ays- 
tematlc  and  continued  encroachment  upon  a 
street  through  the  accumulation  ol  teems,  carta, 
aud  wsgona  ot  their  customers  awalttng  oppor- 
tunity to  load  Is  no  defense  to  an  Indictment 
sgslnst  them  for  maintaining  a  nuisance.  Peo- 
|ile  T.  Cunningham,  1  Denlo.  624,  43  Am.  Dec. 
709. 

So.  tbe  mare  fact  that  a  portion  ot  a  put>llc 
highway  bas  for  twenty  years  been  used  by  an 
Innkeeper  tor  tbe  purpose  ot  standing  thereon 
the  empty  vehicles  of  his  cnstomers  or  gaests 
was  held  to  be  no  defense  to  an  Information 
preferred  under  5  &  6  Wm.  IT,  chap.  60.  1  72. 
tor  obstructing  a  highway,  Gerrlng  v.  BarHeld. 
le  C.  E.  N.  a.  B9T,  11  L.  T.  N.  B.  270.  In  this 
case  Wllles,  J.,  said:  "The  evidence  offered 
on  the  part  of  tbe  appellant  only  amounted  to 
this,  tbat  the  public  had  for  a  certain  time  been 
content  to  tolerate  a  nnlsance.  Tbat  could 
avail  notblng  against  the  clear  proof  tbat  the 
public  had  a  right  Co  tbe  way  without  obstrac- 

And  tbe  lengtb  of  time  during  whicb  a  prac- 
tice of  a  stBgecoach  proprietor  to  permit  bis 
coaches  to  stand  In  a  public  highway  during  tbe 
Interval  between  tbe  end  of  one  Juuraey  and 
the  commencement  ot  another,  to  the  annoyance 
of  the  KIng'a  subjects  bas  prevailed,  has  like- 
wise been  held  to  be  no  defense  to  an  Indict- 
ment agnlnat  him  tnr  maintaining  a  public  nui- 
sance.    Rei  V.  Cross.  3  Cempb.  226. 

No  prescriptive  right  can  be  acquired  to  lay 
logs  of  wood  for  fuel  in  the  highwsy  before  tbe 
doors  of  sndent  houses,  althongh  snfflclent  room 
Is  left  tor  travelers  to  pass,  which  will  bar  an 
action  oD  the  case  for  damages  sustained  by  a 
traveler  upon  tbe  highway  by  reason  of  Che  ei- 
Ifltence  of  this  public  nulBojice.  Fowler  v.  Sand- 
ers. Cro.  Jac.  446. 

So.   in  Morton  v.   Hoore,   IS   Gray.   673.   the 

urt  bas^d  ICs  boldlog  that  a  right  to  dq>oslt 
sawlc^B  within  the  limits  of  a  highway  cannot 
bs  maintained  by  evidence  that  the  owner  ot  tbe 
sawmill  has  been  accustomed  to  deposit  them 
there  for  more  than  twenty  years,  upon  the  prin- 
ciple that  an  obatrtictlon  to  a  public  highway  Is 

public  nuisance  which,  however  long  It  may 

i^nCtnued,  Is  still  unlawful. 

But  In  King  T.  Rmltb,  4  Esp.  lOH,  It  was  beld 

that  no  Indictment  could  bo  maintained  as  for 

Isance  Id  obstrucClng  a  hlgbway  by  exposlns 
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d«r  authority  rightfully  granted  by  the 
abite,  it  will  not  De  permitted  to  (uy  that 
it*  dam  ia  built  Bomewhat  higher  than  si  ab- 
•olutely  neceaaaiy  to  car^  out  some  of  ita 
corporate  purpoBea.  See  Baboock  v.  Chicago 
d  N.  W.  R.  Oo.  107  Wis.  280,  83  N,  W.  318. 
By  a  fair  construction  of  the  act  granting 
the  franchise,  the  person  whose  lands  are 
overflowed  may,  as  was  done  in  this  case, 
insntute  proceedings  to  secure  his  damages, 
when  the  company  fails  to  proceed.  When 
this  is  done,  as  said  in  the  case  cited,  "it 
would  he  incongruous  to  permit  the  latter 
to  deny  necessity  of  its  taking,  or  to  insist 
on  allegation  or  proof  hy  the  other  party, 
when  the  whole  proceeding  rests  on  its  own 
acts,  flilirming  such  necessity  in  the  most 
unambiguous  manner." 

3.  The  trial  court  found  that  the  defend- 
ant had  no   prescriptive   right   to   overflow 


these  lands.  Such  flndin^  is  but  a  mere  oOTi- 
clusion  of  law,  and  it  is  difficult  to  say 
whether  it  was  based  upon  a  consideration 
and  determination  of  the  fact  from  the  tes- 
timony, or  on  an  uloption  of  the  rule  of  law 
contended  for  by  the  petitioner 'a  counsel. 
Their  argument  is  that  Kast  and  his  gran- 
tors Tnaintained  a  dam  across  a  navigable 
iitream  without  authority  from  the  state; 
that  such  dam  was  a  public  nuisance,  and 
could  never  be  Intimated  by  lapse  of  time, 
and  therefore  Kaat  had  no  riebts  he  could 
aasiKU.  It  must  be  conceded  that  Shawano 
creek  is  a  navigable  stream,  within  the  rule 
estsblished  in  this  state.  Willow  River  Club 
V.  \Va4c,  100  Wis.  88,  42  L.  R.  A.  305,  78  N. 
W.  273.  and  cases  cited.  The  dan;  was  built 
on  landa  owned  by  the  parties  who  main* 
tained  it.  It  had  been  built  more  than  for- 
ty years  prior  to  the  time  the  defendant  pur- 


articles  for  sale  In  a  place  which  had  been 
used  (or  a  public  fair  or  maiket  for  more  than 
twenty  yeara 

No  right  so  to  maintain  a  ditch  or  canal 
tbronsb  the  streets  of  a  city  as  to  constltate  a 
nnlsance  ran  be  arqalred  by  adverse  aser  cod- 
tinned  ov«r  a  series  or  yean.  Freano  v.  Freano 
Canal  &  Irrlj;  Co,  98  Cnl.  17B,  39  Pac.  MS. 

So,  In  Waterloo  v.  T7qIod  UllI  Co.  72  Iowa. 
43T.  84  N.  W.  19T,  tbe  right  of  a  municipality 
to  maintain  an  actloa  to  abate  a  nulaaDCe 
cHQsWI  by  the  consCructloD  of  a  mill  race  In  one 
at  Its  streets  wai  npbeld,  altboash  the  race  bad 
been  ccDBtructed  (or  about  twenty  yean. 

And  In  KelloffK  v.  Thnmpiion,  06  N.  Y.  SB, 
tbe  court,  altbousb  deeming  It  unnecessary  to 
decide  wbetbei  a  person  could,  by  tbe  lapse  ot 
twenty  years,  acquire  a  preHrlptlve  risbt  as 
against  tbe  public  to  turn  a  scream  from  Its 
origlDsl  channel  on  his  land  Into  aa  artiaclul 
channel  In  the  highway,  thereby  creating  a  pub- 
lic nuisance,  eipnsely  disclaimed  any  Intention 
to  sfflrni  inch  a  doctrine. 

A(ter  a  highway  has  been  laid  out  no  pre- 
scriptive right  can  be  acqulied  by  aa  abntting 
owner  to  discharge  water  from  a  spout  on  hli 
building  Into  the  highway  so  aa  to  create  a  pub- 
lic nuisance.  Holyoke  v.  Hadley  Water  Power 
Co.  174  Mass  424,  54  N.  B.  889. 

Tha  mainlpuaDce  of  a  ditch  across  a  public 
highway  or  street  without  a  bridge  or  other 
safe  and  convenient  way  of  crossing  Is  a  nui- 
sance which  no  lapse  of  time  can.  nnder  Idaho 
Rev.  Stat.  |  8630,  give  a  prescriptive  right  to 
maintain.  Lewlston  v.  Booth  (Idaho)  S4  Psc. 
809. 

Twenty  years'  continuance  of  a  mllldam 
across  a  river  Is  no  delense  to  so  Indictment  (or 
malntelnlos  a  public  nnlsance  consisting  in  the 
obatrnctlon  of  a  highway  by  tbe  conaequeDt  set- 
ting back  of  the  water.     State  v.  Pblpps,  4  Ind. 

Nor  will  tbe  lapse  of  twenty  years  bar  an 
action  by  the  town,  charged  with  tbe  duty  ot 
maintaining  the  highway  la  a  snte  condition,  to 
recover  from  tbe  party  mBlntalnlng  such  a 
nuisance  tbe  dimnges  It  bee  sulTpred.  Char- 
lotte V.  Pembroke  Iran  Works,  S2  Ue.  391,  8  L. 
R.  A.  828,  10  Atl.  002. 

And  no  prescriptive  rlitbt  to  continue  a  pablle 
Dnlsance  o(  this  character  csn  be  acquired  by 
the  lapse  of  twenty  yean  aa  against  a  town 
which  suffers  a  peculiar  and  eppclal  damage 
thereby,  although  a  recovery  for  the  barm  done 
by  the  original  action  of  the  dam  may  be 
harred.  New  Salem  v.  Eagle  Mill  Co.  138  Mobs. 
8. 

In  Atty.  Geo.  e*  rel.  Mann  v.  Revere  Copper 
Co.  152  Mass.  444,  »  L.  U.  A.  010,  SS  N.  H 
S3  L.R.  A. 


eOG,  iti^ra,  IIT.  e.  It  was  ssid  that,  although  tbe 

elusive  occupation  of  land  beld  by  tbe  commou- 
wealth  for  a  public  nse  as  constitutes  a  dlBseUn 
in  some  way  other  than  by  tbe  erection  ot  a 
(enee  or  building  mold  be  a  public  nuisance  and 
subject  him  to  an  Indictment,  yet,  onder  Uasa. 
Rev.  Stat.  chsp.  119,  |  12,  at  the  end  ot  twenty 
yean  he  would  have  a  title  by  dlsseislo,  and  the 
commonwesltb  Coold  not  dislodge  him.  It  would 
seem  that  Che  obstruction  of  a  highway  by  tlis 
setting  back  ot  water  opon  It  doe  to  the  maln- 
teannce  ot  a  dam  la  not  regarded  as  such  su  ex- 
clusive occupation  of  land  beld  by  the  common- 
wesltb for  a  public  use  si  constltures  a  dis- 
seisin within  the  meaning  of  this  statute,  as 
the  authority  of  New  Salem  v.  Eagle  Mill  Co. 
138  Uasa.  8.  nupro,  was  said  In  Bolyoke  v.  Bad- 
ley  Water-Power  Co.  174  Mass.  424,  S*  N.  B. 
S8B,  aiipra,  not  to  be  Impaired  by  this  decision. 

Ihe  same  point  was  Involved  In  Charlotte  v. 
Pembroke  Iron  Works,  82  Me.  391,  8  L.  B.  A. 
82.S,  19  Atl.  002.  and  It  was  tbera  held  that  the 
provisions  ot  Me.  Bev.  SUt.  chap  IS.  f  95.  rela- 
tive to  adverse  rights  la  public  ways  or  streets 
or  lands  appropriated  to  public  use.  have  no 
application  to  an  action  by  a  town  to  recover 
dnmngps  (or  erecting  and  maintaining  a  dam 
whereby  a  highway  Is  overflowed  and  Injured, 
as  aurh  sets  constitute  a  public  ooisiHice  which 
no  length  of  time  will  give  a  prescriptive  right 
to  maintain. 

In  Webber  v.  Chapman,  42  N.  H.  328.  80  Am. 
Dee.  Ill,  Che  court.  In  holding  that  when  a 
blghwuy  had  been  Inclosed,  occupied,  and  used 
adversely,  uninterruptedly  and  under  a  claim  of 
right  for  twenty  yean  a  prescriptive  right  had 
been  acquired  agalosC  the  publlr;.  said  :  "We 
are  not  called  upon  to  decide,  as  seems  to  ba 
con  I  ended  In  defendant's  argument,  that  a 
trespass  can  ripen  Into  a  right  by  long  continu- 
ance, or  that  a  twenty  years'  continuance  o(  a 
piTbtlc  nuisance,  admitted  to  be  such,  would  give 
tbe  Individual  any  rights  as  agslnst  (be  public." 

It  1>  difflcult  to  determine  whether  the  court 
m  Wheeling  v.  Campbell.  12  W.  Va.  3fl,  In  hold- 
ing good  as  against  the  corporate  aulborltles 
defendant's  title  to  certain  portions  of  tbe  street 
of  wbich  be  had  been  In  uninterrupted,  open, 
notorious,  and  continuous  possession  for  over 
forty  years  under  a  claim  of  title  thereto,  re- 
garded tbe  otiatnictlon  ss  a  public  nuliance.  and 
Intended  to  affirm  that  a  prescriptive  rlgbt  could 
he  acquired  to  maintain  It.  or  simply  to  decide 
that  defendnnl  bad  acquired  a  good  title  by  ad- 
verse poBsessloD.  The  obstruction  sought  to  be 
enlolned  was  characterised  In  tbe  bill  as  a  pub- 
lic nuisance,  but  the  court  nowhere  declares  It 
to  be  such,  and.  although  among  the  caaes  whick 
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chawd  Kast'i  IntereaU,  in  1662.  The  011I7 
evidence  in  the  case  regardingthe  right  t« 
maint&is  it  was  eiTen  by  Hr.  Eaat  when  h« 
■aid  that  he  "maintained  the  dam  publicly, 
claiming  a  right  to  do  ao  without  permission 
from  anyone.  Generally  apeaking,  all  hin- 
drances or  obstructionB  to  the  nee  of  a  navi- 
gable stream  by  the  public,  without  authori- 
ty from  the  state,  are  public  nuisances. 
Sorties  T.  Racine,  4  Wis.  4G4;  Stale  t.  Car- 
penter, fIS  Wis.  105,  eo  Am.  Bep.  84B,  31 
N.  W.  730;  Knot)  v.  OAotoner,  42  Me,  150. 
See  Re  Eldred,  48  Wis.  630,  1  N.  W.  175. 
"There  is  no  auch  thine  as  a  preacriptivs 
risht.  or  any  other  right,  to  maintain  a 
pulilic  nuisance."  Douglaia  t.  Slats,  4 
Wis.  387..  and  cases  cited. 

This  proposition,  however,  must  be  under- 
stood as  applying  to  the  rights  of  the  pub- 
lic, and  not  to  those  of  individuals,  and  it 


ii  the  failure  to  appredat«  this  distinction 
that  has  led  the  counsel  for  petitioner  into 
Borne  conlofiion.  A  public  nidsance  cannot 
be  abated  by  the  act  or  at  ths  suit  of  a 
private  party  luileas  it  ia  shown  that  he  has 
sufTered  some  private  and  special  injury. 
Walktr  V.  Bhtpardaon,  2  Wis.  3B4,  00  Am. 
Dec.  423  J  Oreen«  ».  Nunnemocfcer,  36  Wis. 
SO;  State  ex  rel.  Hartung  v.  KiIu>oufcc«,  102 
Wis.  50fl,  78  N.  W.  756,  This  is  based  upon 
the  principle  that  the  rights  of  the  state  are 
to  be  vindicated  only  by  public  officers,  but 
when  the  nuisance  becomes  a  private  one.  ao 
as  to  alfect  individual  righto,  the  injured 
party  may  pursue  his  remedy.  The  fact, 
however,  that  a  public  nuisance  cannot  b« 
legitimated  as  against  the  public,  by  thtt 
mere  lapse  of  time,  does  not  justify  the  con- 
clusion argued  for,  that  no  prescriptive 
right  can  be  obtained  as  against  individuala. 


It  cites  and  refuses  to  follow  are  several  In 
wblch  the  doctrine  Chat  no  lenKtb  ot  time  will 
leicallce  an  obstruction  of  the  bighway  which 
amouDts  to  a  pnbllc  nnlsance  was  laid  down, 
it  seems  to  have  deemed  the  real  question  to  be 
Whetlier  the  mailm  WhHmbi  (smpu*  ocaurrit 
rttpubUoa  Is  applicable  to  manlclpal  corpora- 
tioas,  or  Is  restricted  In  Its  appllcatloii  to  sov- 
ereignty alooe,  and  to  have  teftarded  the  eases 
which  It  cites  onir  as  anthorlcles  pro  and  con 
upoa  that  questlau. 

For  a  discussion  of  manlclpal  power  over 
nDlmnces  alfectins  hlghwajs  and  waterwajs,  see 
nvte  to  HsKeratown  v.  Wltmer  (Ud.)  89  L.  R. 
A.  649.  And  as  to  Injunctions  by  mnnldpalltles 
against  nuisances  upon  highways  and  streets. 
•ee  note  to  Drew  v.  Ueneva  (Ind.)  42  L.  R.  A. 
814. 

b.  RaUroade. 

No  lapse  ot  time,  however  great,  can  destroy 
the  rlKbC  of  city  officials  to  remove  or  abate  a 
railroad  bridge  over  a  city  street,  the  piers  and 
embankmenls  of  which  Impair  Its  uselulneas  as 
a  public  tborougbfare,  as  this  obviously  constl- 
tnten  a  public  nuisance.  Delaware,  L.  A  W.  R, 
Co.  V.  Buffalo,  4  App.  Div.  G62,  38  N.  Y.  Supp. 
BJO. 

The  mle  tbat  tbere  can  be  no  such  thing  as 
a  prescriptive  right  to  maintain  a  public  nui- 
sance was  recognised  In  FbUadelpbln,  W.  A  B.  R. 
Co.  r.  State,  'iO  Ud.  15T.  In  which  the  nuisance 
complained  ol  consisted  ot  tbe  erection  end 
maintenance  by  a  railroad  compaDy  of  a  bridge 
over  Its  tracks  at  a  highway  crossing  In  such  ■ 
manner  as  to  Impede  travel  on  the  highway. 

In  Blakely'  v.  Delaware  *  H.  Canal  Co.  2 
Lauk.  L.  News,  69,  the  court.  In  holding  (hat 
tbe  alienee  and  acquiescence  of  a  plunlc-road 
company  authorised  to  open  a  road  ot  any  width 
not  exceeding  40  not  lee*  than  8  teet  while 
a  rallraad  company  constructed  an  overhead 
croaBlng,  amounted  to  a  designation  by  the 
plank-road  company  tbat  Its  road  was  no  wider 
at  that  point  than  the  distance  between  the 
abutments  erected  to  support  snch  croBsIng, 
said  that  If  HQcb  abutments  had  been  wrong- 
fully placed  In  the  line  of  the  highway  no  lecg'th 
or  tims  would  ripen  sncb  wrong  Into  a  right, 
or  legalize  the  nuisance  thus  created. 

The  length  of  time  which  a  railroad  company 
has  blocked  a  street  crossing  witb  Its  tracks  and 
cars  allowed  to  stand  thereon,  and  has  ob- 
structed a  portion  of  the  street  by  using  It  as 
a  dumping  ground  tor  croM  ties,  lumber,  and 
dfbrit  of  various  kinds,  Is  no  defense  to  a  suit 
by  an  abutting  owner  la  compel  the  street  to 
be  opened,  and  to  have  tbe  obstroctlons  declared 
•3L.  R.  A. 


to  b«  nuisances  and  to  be  abated  and  removed- 
Raht  V.  Boathwn  R.  Co.  (Tenn.  Cb.  App.>  50 
8.  W.  72. 

So  It  was  said  in  BtaCa  v.  Lonlsvllle,  N.  A.  A 
C.  R.  Co.  86  Ind.  114.  that  the  obstruction  at  a 
bighwsy  t>y  tbe  tracks,  switcbea,  and  buildings 
of  a  railroad  wonid,  1(  nnautfaorlied  and  Il- 
legal, be  a  public  nuisance  wbl^  the  railroad 
company  could  not  acquire  the  right  by  prescrip- 
tion to  maintain. 

And  In  Uamden  v.  New  Haven  A  N.  Co.  2T 
Conn.  1S8,  the  conri.  In  holding  that  the  stat- 
ute o(  limitations  will  not  protect  a  railroad 
company  agalngt  Its  liability  tor  an  encroach- 
ment or  obstruction  created  by  It  upon  tbe  pub- 
lic streets  whicb  constltotee  a  nolsance,  said 
that  every  contlnoance  of  each  a  nuisance  will 
amount  to  a  new  unlsanca. 

Bnl  In  Atlanta  v.  Georgia  R.  *  Bkg.  Co.  40 
Ga.  4T1,  manlclpal  authorities  were  enjoined 
until  anal  bearing  from  Eumioarily  removing  a 
railroad  embankment  aa  an  obatmctlon  to  a 
public  highway  and  a  uti Isaacs,  an  (be  ground 
that,  as  It  WHS  doabtful  whether  the  embank- 
ment encroached  an  the  highway,  and  as  It  had 
ealsted  for  more  than  twenty  years,  the  city 
should  t>e  compelled  to  await  a  trial  on  tbe 
merits.  See  also  Cross  v.  Uorrlstown.  IS  N.  J. 
Ei;.  SOB,  and  cases  Immediately  following,  infra, 
in.  c. 

As  to  Injunctions,  by  municipalities  against 
nuisances  by  rsllroads  and  electrical  compnnles, 
see  note  to  Marsh  fl  eld  v.  TT I  scon  sin  Telephone 
Co.   (Wis.)  44  L.  R.  A.  D6B. 

The  duty  of  restoring  a  highway  to  Its  former 
state  of  uEeFulneBS.  which  Is  Imposed  upon  a 
railroad  company  by  Its  charier  In  case  It  aball 
Intersect  or  cross  any  road  or  highway.  Is  con- 
tinuous and  therefore.  Irrespective  of  the  gen- 
eral doctrine  that  len^h  of  time  cannot  leenllie 
a  public  nnliance,  no  lapse  of  time  will  bar  an 
action  to  compel  tbe  cemaval  as  a  nuisance  of 
an  abutment  and  embankments  constructed  bj 
the  railroad  company  upon  a  highway  which 
constitute  an  obstruction  to  travel.  Little 
Miami  K.  Co.  v.  Creene  County  Cumrs.  31  Ohio 
St.  33 S. 

To  the  same  effect  Is  Hatch  v.  Syracuse.  B.  A 
N.  T.  R.  Co.  50  Hun.  6*.  4  N.  Y.  Supp.  509,  In 
which  tbe  duty  of  reEtorlng  a  highway  to  its 
formec  state  ot  uBpfulness,  Imposed  by  N-  T. 
Laws  ISSO.  chap.  140,  upon  a  railroad  company 
whose  radroHd  Interaecls  a  blghwny.  was  held 
to  be  a  continuous  one.  and  the  fact  that  an 
overhead  crosslni;-  whoae  abutments  Impair  the 
highway's  usefulness,  has  existed  for  more  than 
thirty  years.  w«s  held  to  be  do  detsuae  to  an 
action  by  a  highway  commissioner  to  cenipel  Its 
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Importunt  righta,  &■  againat  individual!, 
maf  be  acquired  and  lost  hy  adrerse  enjoy- 
ment for  a  period  of  twenty  jean  or  more. 
Aa  againit  tha  public,  the  Kaat  dam  was 
wrongful,  if  It  obstructed  the  navi^tion  of 
Um  •tream.  Aa  a^inst  the  petitioner,  it 
was  wrongful  because  it  overflowed  (if  it 
did  overflow)  hia  lands,  and  thua  invaded 
his  property  fntereeta.  The  private  right  of 
action  arises,  not  from  the  fact  that  the  dam 
waa  unauthorized,  but  because  land  was  tak- 
en by  the  overflow  without  oompensation. 
The  right  to  damages  would  have  been  the 
fame  had  the  dam  been  authorized  hj  state 
authority.  That  one  may  obtain  a  prescrip- 
tive right  of  flowage  under  proper  condi- 
tions cannot  be  disputed.  It  ia  a  right 
which  must  have  been  claimed  and  main- 
tained in  hostility  to  the  right  of  the  peraon 
against  wbom  it  la  set  up.     Vliet  v.  Bher- 


toood,  35  Wis.  229.  It  muat  have  been  con- 
tinuous, exclusive,  known  to,  and  acquiesced 
in  by,  the  owner  of  the  rights  affected  there- 
by. 1  Wood,  Nuisances,  H  418,  419,  and 
cases  cited,  ^'hen  these  conditions  concur, 
and  the  use  has  been  extended  for  a  period 
of  twenty  years  or  more,  the  prescriptive 
right  becomes  absolute.  See  Gould,  Waters, 
3d  ed.  chap.  11.  Such  questions' are  not  to 
be  determined  by  ascertaining  how  long  the 
dam  has  been  in  existence,  or  by  the  claim 
the  party  makes  during  the  period  of  pre- 
scription. The  question  is  not  how  high  th« 
dam  is,  but  whether  the  water  haa  been  held 
the  requiaite  period  ao  high  as  to  affect  the 
land  flowed  as  injuriously  aa  it  does  at  the 
time  the  landowner  seeks  damagea  for  such 
overflow.  Gould.  Waters,  (  343.  While  It 
haa  been  the  policy  of  this  state  to  bold  all 
capable  of  floating  logs  and  tlmbar 


rwBoral  *•  an  eneroachoient  and  obatmctloa  to 
pnblle  travel. 

So.  In  Wtndaor  v.  Delaware  *  H.  Canal  Co. 
92  nun,  12T,  8«  N.  Y.  SiipD.  86S.  Affirmed  In 
1K5  N.  Y.  MS,  49  N.  E.  IIOS.  the  existence  loT 
npwarda  ol  twenty  jeara  of  the  abatmeDIa  to 
an  overhead  railroad  crosglnB.  which  so  nsr- 
mwed  the  highway  as  uaaecesBarlty  to  Impair 
Its  nierntaeaa.  was  held  no  bar  to  an  action  bj 
the  town  te  enforce  the  public  rights  In  such 


No  lenEth  of  time  fnmtshes  a  defense  to  an 
tndlctment  for  a  nuisance  In  maintaining  a  fence 
aerosa  a  htgbwaj  and  therebj  obitraetlng  the 

Sibllc  In  thr  nae  of  it.  Blklns  v.  Btate.  2 
nmpb.  648. 

Nor  can  the  doctrine  of  preacrtptlon  defeat 
the  right  of  a  mnnlclpallty  to  maintain  a  snlt 
In  eqnltT  to  rimove  aa  a  public  nuisance  a  fence 
erected  acron  one  of  Its  streeta  Webb  v.  De- 
nopollB,  gs  Ala.  lit,  21  I..  R.  A.  62,  IR  Bo.  289. 

So,  the  erecCion  of  a  fence  within  the  limits  of 
a  blghwar  Is  a  public  offense  which  no  one  can 
acquire  a  prescriptive  right  to  maintain.  81ms 
V.  Frankfort,  7S  Ind.  44fl. 

And  the  length  of  time  which  a  fence  har  been 
Intentional  if  and  wilfully  maintained  within 
tha  timlti  of  a  street  vltli  fnti  notice  of  tbe  pub- 
lic right  thereto  will  not  prevent  Its  sum  mar; 
removal  bj  the  pablic  aathorities  empowered  by 
Btatnte  to  remove  In  a  summarr  manner  any 
nuisance.  Chllda  v.  Nelson,  69  Wla  126,  BS  N. 
W.  687. 

A  wall  and  hedge  which  luetosea.  In  the  lands 
of  an  abutting  owner,  a  substantial  portion  of 
the  highway,  is  a  pnblle  nnlsance  which  cannot 
ripen  Into  a  right,  however  long  continued.  Hed- 
dleston  V.  Hendricks,  62  Ohio  Bt  460,  40  N.  B. 
408. 

And  the  Inelosure  by  a  wall  of  a  portion  of  a 
public  street,  although  maintained  for  more  than 
twenty  years,  cajinot  destroy  the  public  rigbt.  or 
taks  away  tbe  authority  of  tbe  pohlic  offlcera  to 
remove  and  abate  the  encroachment.  Bt.  Vin- 
cent Female  Orphan  Asylum  v.  Troy,  76  N.  T. 
108,  82  Am.  Rep.  288. 

Bo,  In  BlmmoQS  v.  Cornell,  1  K.  I.  619,  It  was 
held  that  the  possession  and  Inelosure  of  a  por- 
tion of  a  public  highway  by  an  adjoining  land 
owner  tor  more  than  twenty  years  did  not  bar 
the  rlRbt  of  the  surveyor  of  highways  to  remove 
bli  fcncei  aa  an  encroachment  upon  the  high- 
way, as  this  inelosure  began  as  a  common  and 
public  nuisance  for  whlcb  no  one  can  prescribe. 

And  In  Reed  v.  Birmingham,  92  Ala.  830,  9 
8o.  161.  Ibe  court  seems  to  have  rested  Its  hold- ' 
£3  T^  K  A. 


Ing  that  the  statute  of  limitations  relative  to  ad- 
verse possession  Is  no  bar  to  a  suit  by  a  munlel- 
pal  corporation  to  enjoin  and  abate  aa  a  public 
onlssuce  tha  maintenance  of  a  fence  and  ont- 
house  in  one  o(  the  city  streeta  upon  tbe  prin- 
ciple that  there  can  be  no  prescription  tor  a 
public  nuisance. 

Bat  in  PeckhBD)  v.  HendersDn,  27  Barb.  207, 
wbere  the  plaintiff's  fence,  which  had  been  mala- 
talued  for  thirty  years,  bed  been  removed  by  tha 
highway  comminloaerg,  who  luatlded  under  N. 
Y.  act  ]852,  authorising  a  resurvey  of  n  public 
highway,  the  court  held  that,  as  the  f.'.  e  waa 
not  an  ol'strucllon  to  travel,  and  It  did  not 
cause  any  real  or  substantial  annoyance  to  tbe 
pnblle.  It  was  not  a  public  nuisance,  tod  that 
tbe  commissioners  could  not  so  abate  It.  Tbe 
court  distinctly  based  Its  opinion,  however,  npoit 
the  ground  that  the  encroachment  upon  tb» 
highway  did  not  constitute  a  public  nnlaanc^ 
and  Its  decision  would  clearly  have  been  othef- 
wise  if  It  had  been  proved  to  be  each  a  nnlsanca. 

It  the  erection  of  a  building  In  a  public  sqnare- 
ts  a  common  nuisance,  the  owner  can  acqnlra- 
no  rlRht  by  longHMntinucd  pasaeaston.  Rang  v. 
Flhoneberger,  2  Watls.  23,  26  Am.  Dec.  96. 

On  tbe  trial  of  an  Indictment  for  maintalainc 
a  common  uuisaace  coosisting  of  the  erection  of 
B  large  wooden  bu'ldlng  on  and  upon  a  pnblle 
street,  the  length  of  time  which  It  has  been  oc- 
cupied is  no  defense.  Com.  v.  Uoorebead,  lift 
Fa.  814,  12  All.  424. 

No  lapse  of  time  can  legalise  tha  obatrnctlua 
of  a  municipal  street  by  a  brick  Carry  house,  * 
stable,  and  a  stone  wall,  or  bar  a  prosecution  by 
indictment  to  abate  the  nuisance, — especially 
where  the  structures  complained  of  were  built 
or  repaired  since  the  passage  of  the  act  Incor- 
porating tbs  municipality,  which  provides  for 
the  atiatemeol  as  a  public  aulsancs  of  buildings 
encroacblng  upon  ths  utreecs  wblcb  shall  be 
Tccted  thereafter,  or  be  rebuilt.  Com.  r. 
H'Donald.  16  Berg.  A  R.  896. 

In  Btate  v.  Brown,  IS  Conn,  E4,  the  court,  li» 
holding  that  the  act  ol  the  purcbeser  ol  a  build- 
ing In  permitting  It  to  remain  wllhin  tbe  llmlta 
of  the  highway  where  It  was  originally  built 
some  thirty  years  before  his  purchase  was  not 
an  erection  of  Ibe  building  within  the  maaning 
of  the  statute  providing  for  the  punishment  of 
common  nulsancea  said  that  tbe  public  wss  not 
without  remedy  because  the  occupant  of  the 
building  might  be  compelled  to  remove  It  under 
another  section  of  that  statute. 

No  silence  or  length  of  time  can  deprive  a 
municipal  corporation  o(  Its  power  to  remove 
wO'iden  buildings  constructed  upon  land  re- 
served by  law  for  a  public  road.  Thibodeaox  t. 
ManlOll,  4  La.  Ann.  74. 


WiftcoNUM  BcPBuu  Comr. 


Mas.. 


to  be  n«.rig&b1e,  vet  in  strcftms  like  this,  that 
kre  not  meandered,  the  landomier  and  the 
public  have  certain  reciprocal  rights,  which 
may  be  enjoyed  without  the  deatruction  of 
the  other.  This  is  full;  Bet  forth  in  the 
c^inion  of  this  court  in  the  case  of  A,  C, 
Oonn  Co.  v.  Little  Suamieo  Lvmbcr  Mfg.  Co. 
74  Wis.  052,  43  N.  W.  660,  which  holds  dis- 
tinctly that'  a  dam  built  and  maiutained  tj 
B  riparian  owner,  without  l^ielative  per- 
mission, in  a  stream  navigable  only  for  the 
floating  of  logs  and  timber,  is  not  unlawful 
if  it  does  not  materially  affect  or  abridge  the 
beneftdal  use  of  the  ■treatn.  See  CarUon 
V.  8t.  Louia  River,  Dam  A  Improv.  Co. 
IMinn.)  41  T^  R.  A.  371,  nofr,  73  Minn. 
128.  75  N.  W.  1(M4.  We  fail  to  find  any- 
thing in  the  evidence  in  the  case  at  bar  that 
brings  it  outside  the  line  of  the  discussion 
and  decision  in  the  case  last  mentioned,  nor 
are  we  able  to  perceive  why  a  prcBcriptive 
right  of  overflow  could  not  have  bren  se- 
cured, if  the  facts  exist  that  would  bring 
the  case  within  the  principles  of  law  stated! 
Upon  the  question  of  fact  of  whether  the 


Kaat  dam  actually  backed  water  upon  tb* 

Etitioner's  land  to  the  extent  claimed,  we 
vc  been  obliged  to  refer  to  the  record, 
and  read  oi'er  390  pages  of  typewritten  mat- 
ter, in  order  to  reacb  a  conclusion.  The 
failure  to  print  any  considerable  portion  of 
the  testimony  has  greatly  added  to  our  la- 
bors. The  burden  of  showing  the  nnture 
and  extent  of  the  claimed  overflow  was  up- 
on the  defendant.  Gould,  Watera,  1  341.  A 
careful  review  of  the  evidence  convinces  ue 
that  this  obligation  has  not  been  met.  On 
the  contrary,  we  believe  that  a  fsfr  pre- 
ponderance of  the  testimony  ehow«  that  such 
overflow  never  reached  the  lands  in  ques- 
tion at  a  normal  stage  of  water,  as  kept 
back  by  said  dam.  .\a  attempt  to  juHtify 
this  conclusion  by  reference  to,  and  a  dis- 
cuasion  of,  the  testimony  of  the  numerou* 
witnesses  would  require  much  more  time 
nnd  apnce  than  the  importance  of  the  fact 
demands.  We  shall  therefore  content  our- 
selves with  the  conclusion  stated. 

The  order  appealed  from  it  affirmed. 


The  occupsDCT  b;  a  private  person  of  a  por- 
tloa  of  ■  street  by  tempor^rj  and  Inexpensive 
wooden  structures  Is  not  so  Inconalstent  with 
the  right  of  the  pnbllc  to  the  UM  of  the  street 
as  a  hlghwa;  that  ths  contlnnance  of  mch  pos- 
-eesilon  (or  twenCr  TMfa  will  ettop  Che  maalci- 
palltj  from  demandlnf  tbelr  removal.  Cheek 
T.  Aarora.  62  Ind.  lOT. 

B;  Pa.  act  April  IG.  ]BT2,  It  le  expcesalr  de- 
clared thfit  no  lengtb  of  possession  of  an;  part 
of  a  public  street  In  the  ell;  of  Pblladelpbla 
•hall  be  aval  I  able  to  bar  tbe  removal  of  any 
natsaoce  by  buildings  which  bad  been  or  might 
tbEreafter  be  erected  npoD  any  street,  lane,  or 
alley   In   that  city.      Philadelphia   v.    Friday.   6 


Phlla,  275. 

A  porch  extending'  several 
street  Is  a  public  nuisance,  and,  altboagb  origi- 
nally built  wltb  the  consent  of  tbe  city,  the  mu- 
nicipality cannot  legallie  the  stnictnre  so  as  to 
bar  public  right  i  and  user,  however  long  con- 
tinued, is  no  obstaclo  to  ^roceedLngs  to 
movsl.  People  e»  rel, 
v.  7.  8S0,  B6  N.  B.  3SB. 

Bo,  an  Lnsutllclmtly  guarded  areairay 
inehea  tn  width  and  extending  from  tbe 
line  Into  tbe  street  SVi  feet  Is,  \t  local 
mil  ch  -  f  requ  en  ted 's  ■ 


poblK 


'.  Uaber.  141 


Deither  lapne  of  t 


.  Sending 


r  tbe  e 


niclpallty  will   iegali™.     McNi 
City.  IBO  Pa.  611,  25  Atl.  57. 

To  the  same  eScct  Ib  Conpland  v.  Ilardlng- 
ham.  3  Campb.  398,  which  was  an  action  on  tbe 
case  for  negligence  In  not  rslllng  In  or  guarding 
an  arepiwsy  In  front  of  detendanl'a  boase. 
whereby  plaintiff  tell  down  Into  the  arpa  and 
WRI  Injured.  The  defenae  let  up  was  that  tbe 
preDilses  had  been  exactly  In  the  aame  aituatlon 
as  tar  bBCk  aa  could  be  remembered  and  many 
years  before  the  defendant  waa  In  possesBlon, 
But  Lord  B  LI  en  bo  rough  held  that,  however  long 
the  premisee  mifcht  have  been  In  this  aituatlon, 
•B  aoon  as  the  defendant  took  poBBeHslan  of  tbem 
be  was  bound  to  guard  against  tbe  dnni^er  to 
Which  the  public  had  been  before  eipoBed,  and 
was  liable  for  the  consequence  of  having  ne- 
glected sii  to  do  la  tbe  same  manner  as  If  he 

By  statute  In  MHasichuBetts  It  Is  provided 
that  DO  length  of  time  less  than  forty  years  will 
Jostlfy  the  continuance  of  a  building  or  fence  ( 


It  other  pnbllc  place.     And,  although 


a  person  who  erects  sneh  a  atructore  may  be  In- 
dieted  for  melntalBing  a  public  nnlaance.  yet  nn- 
der  tbe  statute  an  Indictment  can  only  be  found 
where  the  atrnctnre  bas  not  existed  for  forty 
years.  Htetaon  v.  Faxon. lSPlc|[.147,SlAm.  Dec. 
123  :  Cutter  v.  Cambridge,  6  Allen,  20:  Com.  v. 
Blalsdell,  lOT  Mnaa.  234:  Atty.  Gen,  er  rel.  Ad- 
ams V.  Tarr,  148  Mass.  30e,  2  L.  It.  A.  87.  19 
N.  K.  358 ;  Atty.  Gen.  ex  ret  Mann  T.  Revere 
Topper  Co.  152  Mais.  444,  9  L.  R.  A.  ElO,  25  N. 
E.  605. 

Front  Btepi  leading  to  a  dnelllngbnnBe  and 
prelecting  Into  tbe  street  but  3^4  feel  make  the 
building  one  within  tbe  higbway  within  tbe 
meaning  of  Uas^.  Re*.  Stat.  cbap.  24.  |1  01.  62. 
Gen,  Btal.  chap,  40.  (|  1,  2,  declaring  tbal  the 
conllnuanee  of  a  building  In  the  highway  can- 
not be  Justlned  by  any  length  of  lime  Ickb  than 
forty  years,  but  may  be  Indicted  as  a  nuisance. 
Com.  V.  BlalRdell.  lOT  Uasa.  234. 

Under  a  BlBtule  authorizing  selectmen,  afler 
giving  notice,  to  pull  down  and  removeencroacb- 
menls  upon  the  highway  within  fifteen  jesri 
from  the  date  of  such  encroschmenla.  flfreen 
years  uninterrupted  poBsessloD  of  a  highway 
wlJI  bar  the  right  of  the  tonxi  to  maintain  e]ert- 
mcnt  to  recover  possession  of  tbe  lend  for  the 
uBe  of  the  highway.  Lltchdeid  v.  Wllmot,  2 
Uool.  2SS. 

Tbe  length  of  time  during  whicb  ■  stmctore 
baa  been  maintained  In  a  public  street  ma;  be 
ground  (or  restraining  its  summary  removal  hy 
municipal  or  public  anthorltlea 


i  the  t 


of  a 


mtroversy.  and  a   fence 
ichment  had  existed  for 
!  tbnii  twenty  years,  the  conrt.  In  Cross  t, 
ivn^l8  N.  J.  Rq.  3(ffi.  was  of  the  opinion 


that  the  olllcera  of  the  town,  nnauthorlsed  t 
;iursue  such  a  course  by  any  ordinance,  would 
not  be  Justined  In  entering  npon  tbe  premises 
and  removing  b  fence  as  a  public  nuisance,  not- 
n-lthatandlng  the  fact  that  encroachments  open 
R  public  gtteet.  nn  matter  hov  ancient  and  long 
cnnilnucd,  are  clearly  public  nulsancea,  and  as 
Ruch  are  abatable.  Bee  also  Atlanta  v.  Qeorgta 
R.  A  Kkg.  Co.  40  Oh.  4T1,  tupra.  III.  b. 

And  a  toUgate  erected  across  a  turnpike  road 
irltbin  the  city  limits  under  legislative  autbor 
Ity.  ffbicb  bas  existed  for  over  thirty  years 
without  abjection,  haa  been  beld  not  to  t>e  such 
a  public  nuisance  ss  can  be  summarily  removed 
by  the  municipal  Buthorlllea.     Conestoga  A  B. 


1901. 


Cbakhlbt  y.  Shawano  Watir-Powbb  &  Ritbb  iMPROvuiBtiT  Co^ 


9U 


8.  ValLej  Tump.  Itoad  Co.  v.  Loncsiter  Citj, 
ISl  P>.  S43.  24  Atl.  10fi2. 

8o,  Id  Varick  v.  New  York.  4  Jobns.  Ch.  53, 
tbt  courl  enjoliieil  the  ptjllf  aiMhorlUes  from 
removlDg  bulldlugB  aud  (eacea.  uiider  tbeir  rlgbt 
u>  regulate  hlgtawByu,  uJilch  bad  been  erected 
UDder  a  cIbLqi  oI  rlgbt  imd  were  la  coaBtaoI  poa- 
■ensLoD  for  upwards  ot  tweDty-flve  reora.  until 
tbe  cDrporallon  Bbould  eaiabliih  bj  due  proceaa 
at  law  ItB  riebc  to  tbe  ground  In  dispute. 

And,  Bltbougb  Ibe  roDtlouanee  of  a  veranda 
OTerbaDgiag  a  public  Btreei  cannot  be  Justlfled 
br  lapae  ol  time  ao  aa  to  give  Uie  owner  tbe  right 
10  reairaln  [be  maalclpal  authorities  from  eo- 
(orclng  an  ordinance  pasaed  for  the  purpose  of 
compelllQK  Iti  removal,  yet  wbere  It  had  existed 
(or  more  than  sixty  yeara.  and  no  apeclal  neces- 
■it;  lor  Its  removal  was  made  out,  the  court  Id 
Caldu'ell  V.  CiBit,  21  Ont.  App.  Rep.  162,  refuaed 
to  BiraDt  a  maodatary  lojunotlon  without  pceju' 
dice  to  tbe  right  of  the  municipal  aothoritlea  to 
«i(»rce  obedience  to  their  ordinance  by  ordinary 
ineCboda. 

In  I'hDiidelpbl*  v.  Preabyterlan  Bd.  ot  Fab- 
llcatlOQ,  a  1-hllfl.  499,  Afflrmed  In  Philadelphia'! 
Appeal,  T8  Va.  33,  an  Injunction  icatralnlng  aa 
■  nuisance  the  erection  of  a  building,  the  orna- 
mental parts  of  which  encroached  upon  ando»«r- 
hung  tbe  public  alreet,  was  disaolred  because 
a  ciiiiiom  had  existed  in  the  city  Cor  many  years 
for  builders  to  come  out  over  the  line  with  oi^ 
namentul  works,  and  the  city  council  bad  never 
leEl!<lated  against  this  practice.  The  court 
eaJd  :  "While  such  a  course  of  action  on  the 
part  of  builders  does  not  make  sncb  a  custom  as 
would  prorent  counclla  from  prohibiting  it,  nev- 
er theleaa  the  alienee  ot  councils  In  regard  to  It 
vflien  tbe  practice  was  well  known,  and  the  ac- 
qoiesceuce  In  It  by  the  city  authorities  for  ao 
long  a  time,  would  seem  to  fumlab  a  solid  rea- 
son wby  tbia  court  should  not  Interfere  by  spe- 
cial Injunction  In  a  case  where  the  building  has 
already  beeD  commenced." 

In  Com.  V,  Mlltenberger,  T  Watts,  4C0,  tbe 
nuisance  charge  was  the  encroachment  upon 
the  highway  by  building  o»*r  what  the  public 
nuthorltlea  claimed  to  b«  the  buildlDg  line.  It 
was  shown  that  the  municipal  corporation  had 
located  and  bied  the  boundary  line  to  which  tbe 
owners  had  built,  and  enjoyed  their  rights  for 
over  tweoty  years,  the  pnbllc  having  used  the 
street  tor  the  same  period.  Tbe  conct  held  the 
Iwundarr  line  as  thus  maintained  must  be  taken 
SB  tbe  true  location,  which  could  not  be  dis- 
turbed by  the  municipal  aathorlties  so  aa  to 
prejudice  vested  rights  ot  the  owners. 

d.  jSldsiiHiIU. 

The  right  to  malDtalb  a  public  Dulsance  con- 
slstlng  of  tbe  permanent  obstruction  of  a  por- 
tion o(  a  city  sidewalk  2  leet  wide  and  40  feet 
In  length  camnot  be  acquired  by  prescription. 
Ks  jtarte  Taylor,  87  Cal.  91,  2B  Pac  258. 

Where  a  fruit  and  vegetable  stand  extended 
into  tbe  aldewaJk,  and  was  used  by  a  store- 
keeper In  connection  with  his  busInesB  for  a 
considerable  number  of  years.  It  was  held  that 
tbe  same  was  abatable  by  tbe  public  authorities 
as  a  public  nuisance,  and  that  no  length  of  time 
wonid  legalise  tbe  nuisance  or  give  tbe  defend- 
ant tbe  right  to  maintain  It  as  ogalnat  the  pub- 
lic.     City  V.  Daub,  1  Lane.  L,  nev,  30fi. 

Ad  adverse  possessloD  for  the  time  prescribed 
by  tbe  statute  ot  limitations  would  not  be  avail- 
able as  a  defense  against  a  proceeding  by  a  mu. 
Qldpallty  to  abate  a  nuiaance  consisting  of  an 
tmtrance  to  the  basement  of  a  liulldlug  which 
oncroaches  upon  the  sidewalk,  Memphis  v.  Iie- 
nore.  6  Coldw.  412. 

The  fact  that  a  wooden  awning  extending 
over  a  city  sidewalk,  which  would  he  dangerool 
lo  case  of  fire  and  mlgbt  prove  dangeroua  to 
C3  L.  R.  A. 


persons  using  the  street,  has  been  there  tor  nora 
than  twenty  years,  does  not  give  a  preacrlptiv* 
right  to  ItB  COD tl nuance.  The  liability  ot  the 
city  for  damages  resulting  therefrom  remains  on 
the  theory  ot  the  continuing  nuisance,  and  do 
statute  runs  t^talnat  the  right  of  the  municlpal- 
'ty  to  protect  Itself  therefrom.  Simla  i.  Brook- 
Held:,  13  Misc.  see.  34  N.  Y.  Supp.  693, 

In  Augusta  t,  Burum.  SS  Oa.  OS,  2S  L.  R.  A. 
340,  IB  S.  £.  820,  it  Is  said  that  tbe  contlnuanc* 
of  wooden  awnings  over  sidewalks  In  a  city  hav- 
ing DO  power  to  grant  a  perpetual  rlgbt  for  their 
malnleaance  must  be  referred  to  a  license,  ex- 
press or  Implied,  from  tbe  city  government,  or 
to  a  renewal  or  repetition  thereof.  Tbe  conrt 
In  this  case  expressly  retrained  from  deciding 
whether  such  a^vnings  were  nuisances  or  not. 

In  Pattm  V,  New  York  Kiev.  K,  Co.  3  Abh, 
N.  C,  324,  the  court  was  of  tbe  opinion  that 
vaults  constructed  by  an  owner  of  land  abutting 
on  a  pabllc  street  under  the  sidewalk  In  front 
of  the  premises  which  occasioned  auy  Interfer- 
ence with  tbe  public  use  of  the  street,  such  a* 
the  construction  of  an  elevated  railroad  therein 
under  authority  of  the  leglalature,  would 
amount  to  a  pnbllc  nuisance  which  no  Indnl- 
Erace  on  the  pact  of  the  eorporatiwi.  And  Do 
length  of  time  in  the  eajoyment  of  such  privi- 
lege, would  Justify. 

e.  SMitanoci  rtl^Hng  to  KWterwsiw, 

lb  fioutbern  K,  Co,  v.  Ferguson,  106  Tain. 
riD2,  ee  S,  W.  343,  it  was  said  that  tbe  rule 
seems  to  be  universally  accepted  that  a  right  to 
oiifttnict  a  public  highway,  such  as  a  navigable 

obatruction  la  a  common  nulsauce. 

An  obstruction  of  a  navigable  atream  for 
twenty  years  was  said  lb  Vooght  v.  Winch.  2 
Bam.   &  Aid.   632,   to  be  no   bar  t 


right  t. 


«  It  ai 


bile 


The  length  of  time  during  wUch  a  dam  has 
been  maintained  across  a  navigable  stream  to 
the  impairment  oC  navigation  is  no  bar  to  the 
right  to  abate  It  as  a  public  nuisance,  for  every 
coutlnuabce  of  the  obstruction  Is  ot  Itself  an  ot- 
feuse.     Renwlck  v.  Morris,  7  Hill.  0TB. 

So,  in  Olive  v.  State,  BQ  Ala.  88,  4  L.  E.  A. 
33,  D  So.  663,  It  was  said  that  there  could  be 
no  prescriptive  right  to  maintain  or  contlnus  * 
dam  which  constitutes  an  obstruction  to  tbe 
uavlgatlon  of  a  public  stream. 

And  in  Crill  v.  Rome,  47  How.  Pr,  406,  whera 
plaintiff  claimed  tbe  rlgbt  by  prescription  to  di- 
vert the  watera  of  the  Mohawk  river,  a  navi- 
gable stream,  (or  tbe  purposes  of  bla  mill  privi- 
lege, by  means  of  a  dam,  tbe  co\irt  held  that  the 
erection  oF  a  dam  was  a  public  nuisance,  and 
that  the  contlnuajice  thereof  could  not,  m 
against  the  state,  give  tbe  plaintiff  or  his  grant- 
ors a  valid  claim  to  maintain  the  Interterenc* 
with  the  public  waters. 

And  In  Dyer  v.  Curtis,  72  Me.  181,  the  court. 
In  holding  that  a  mllldam  erected  without  legal 
authority  across  the  mouth  of  a  creek  which 
empties  Into  an  arm  of  the  sea,  so  aa  to  excluds 
the  salt  water  from  the  mlllpond  for  the  purpose 
of  creating  a  pond  ot  treah  water  for  the  forma- 
tion Dt  Ice  for  the  market  was  a  public  nuisance, 
said  that  no  erection  Injarlons  to  tbe  right  of 
navigation  or  the  passage  of  Bsh  Into  bays, 
creek  PI,  or  up  tbe  course  of  navigable  rivers  with- 
out  legislative  sanction  ever  acquires  the  right 
10  exist  by  lapse  of  time. 

Tbe  obstrnction  by  a  dam  of  tbe  paaeage  ot 
migratory  Qsh  from  tbe  sea  to  a  largs  Inland 
lake  la  a  public  nuisance  tbe  continuance  of 
which,  even  under  a  claim  of  right,  canrot,  as 
against  the  public,  give  a  title  tay  prescription, 
where  such  obstruction  In  fact  originated  with- 
oat  right.  State  v.  Franklin  Falls  Co.  4S  N.  B. 
240,  e  Am.  Bep.  618. 


WlSCOKUH  SOFBKMB  CODBT. 


And,  KJtboneb  twenly  rean'  acquleBceiice  mar 
bind  partlei  wbose  private  rights  oal;  are  af- 
fected, the  public  hiB  an  Intereit  In  the  sup- 
preuloii  of  public  DUlaaocM,  such  t»  the  erec- 
tion of  a  wler  acrogs  ■  river  wberebf  the  Oab 
■re  atopped  in  their  paaaago  ap  tbe  rlvftr,  tbougb 
of  longer  ataDdliiK.  Weld  t.  Hombr,  T  Baat, 
189,  3  Smltb,  Mi. 

Bo,  In  State  t.  Baberta,  SB  N.  U.  SM,  4T  Am. 
B^.  109,  It  iraa  atiia  that  so  one  can  acquire  a 
prescriptive  right  to  malatain  a  dam  or  other 
artificial  obitructlon  whereb]'  tbe  paaaage  of  fiah 
Dp  and  down  a  gtream  Ig  preventsd. 

A  riparian  owner  cannot  acquire  by  preacrlp- 
tlon  the  right  ao  to  maintain  a  dam  and  mill  aa 
la  defeat  the  right  of  Che  pabllc  In  an  eaaement 
to  float  logs  down  a  stream  capable  of  such  nae. 
Colllna  T,  Howard,  66  N.  H.  190,  18  Atl.  794. 

And  no  lapK  of  time  vlU  bar  an  action  on  tbe 
eaae  for  maintaining  a  dam  acroa*  a  stream  ca- 
pable In  Ite  natural  itate  of  floating  logs,  raftg, 
and  timber,  and  tberebx  obstructing  tbe  passage 
of  the  plalntlfTa  loga,  as  a  dam  »o  constructed 
Is  a  public  nuisance  which  do  length  of  time 
will  legallxa.  Knoi  v.  Chaloner,  42  Me.  ICO. 
the  conrt  aald :  "Important  rights  as  agalnat 
Individuals  ma?  be  acquired  and  lost  br  adverse 
Uijofment  for  a  period  of  more  than  twenty 
rears.  But  this  principle  does  not  apply  as  to 
obstructions  In  a  public  navigable  river." 

No  right  can  be  acquired  br  prescription  so  to 
malDtaln  a  bridge  across  a  navigable  stream  aa 
to  prevent  a  person  who  has  occasion  to  use 
the  stream  from  removing  It  It  neceisarr  to  the 
safe  and  convenient  paesage  of  bis  vessel. 
Arundel  v.  M'CulIoch,  10  Uass.  TO. 

No  length  of  time  will  legalise  tbe  mslDte- 
Muice  In  a  oavlgable  stream  of  such  a  public 
DDlsance  as  an  nnanthorlied  large  permanent 
float  especiallr  Injurious  to  tbe  plslntlff  in  that 
It  obstmcted  free  access  from  bla  land  to  a  pub' 
ll«  navigable  hlgbwaj  and  return  therefrom, 
De  Laner  v.  Blizzard,  T  Bnn,  7. 

Length  of  time  will  not  legalize  a  public  nul- 
ssDce  consisting  of  a  bank  erected  In  a  harbor. 
Folkes  V.  Chad,  3  Dongl.  S40. 

But  wbere  rlpailiiu  owners  have  maintained 
wharves  without  complaint  and  Intermptlona 
from  any  source  for  twenty-flve  years,  they  will 
not  be  declared  to  be  nuisances  at  the  Inatance 
of  tbe  municipal  authorltlei  wboae  acta  In  tbe 
erection  of  a  bridge  and  the  dredging  of  the 
_  .  —  _t ..^  ^  jjig  obstruo- 


tlona  to  navigation  of  wblch  they  eonplalH. 
Chicago  V.  Laflln,  49  III.  172, 

On  the  right  of  mDnlclpalltlei  to  enjoin  nnl- 
aancea  In  waters  and  watercoaraes,  see  ttole  to- 
Waverly  v.  Page  (Iowa)  40  L.  R.  A.  400- 

The  deposit  into  a  navigable  stream  by  a  hy- 
draulic mining  company  of  iMbrit  consisting  of 
gravel,  sand,  and  other  refuae,  to  the  eudauger- 
ment  of  habltatloo  and  cultivation  of  large 
tracts  of  land  and  to  the  impairment  of  naviga- 
tion, constitutes  a  public  nuisance,  tbe  right  to- 
contlnue  which  cannot  be  acquired  by  pnacrlp- 
tlon  BO  aa  to  bat  a  proceeding  In  eqalty  Instl- 
tnted  by  the  attorney  general  In  the  name  Of 
tbe  people  to  compel  the  discontinuance  of  th*- 
acta  which  conatltnte  tbe  nuisance.  People  r. 
Gold  Run  Ditch  A  Uin.  Co.  SS  Cal.  IBS,  B6  Am. 
Bep.  80,  4  Pac  1152. 

And  the  obstruction  of  a  barbor  by  depoalUnc 
sawdust,  shavings,  cblps,  barli,  and  other  refnaa 
matter  from  a  mill  Into  a  raceway  leading  Uier«- 
from  In  violation  of  a  mnniclpal  ordinance  la  a 
public  nnlaance  wblcb  no  leaglh  of  time  will  le- 
galise. Ogdensburg  v.  Lovejoy,  3  Thomp.  &  C. 
SB,  Affirmed  In  SS  N.  S.  S62. 

3o,  a  mlllowner  can  acquire  no  right  by  pr*- 
scrlptlon  to  cast  slaba,  edgings,  and  waste  Intir 
B  Stream  capable  tn  Its  nataral  state  of  floaUnc 
logs,  rafts,  aod  Inmber,  If  tbe  stream  or  channel 
Ii  tbeteby  obstructed.    Teasle  v.  Dwinel,  60  Ua. 

And  the  QUing  and  narrowing  of  the  chaniMl 
of  a  navigable  river  wltb  the  Mbrit  resulting 
from  hydraalic  mining  to  the  injury  of  naviga- 
tion and  the  danger  ol  riparian  owners  is  a  pub- 
lic nuisance  whlcb  can  never  become  tawtu!  by 
any  length  of  exercise,  so  aa  to  bar  a  aait  to 
abate  It  brougbt  by  a  private  person  who  has 
lustalned  special  damage.  Mining  IMbrlB  Caae. 
a  Sawy.  ■141,  18  Fed.  753. 

But  If  the  acts  of  a  mlllowner  in  redaclng,  for 
a  short  time  In  each  year,  the  area  and  depth  of 
the  water  in  a  greet  pond,  thereby  dlmlnlsblny 
the  enjoyment  of  boating  by  the  public,  create  a. 
technical  public  nulcance,  neither  principle  nor 
authority  require  the  application  to  such  caa* 
of  tbe  rule  that  no  length  of  time  will  legalise 
a  nalsonre,  there  being  a  atatate  permitting  th* 
Hcqulsltion  by  dluelaln  of  a  complete  title 
against  the  state.  Atty.  Qen.  e*  rel.  Hann  v. 
Bevere  Copper  Co.  162  Uass.  444,  0  L.  B.  A.  010^ 
as  N.  B.  608.  W,  W.  N. 


OREGON  SUPREME  CX)UaT. 


William  R.  WILLIS,  Jlmpt., 
A.  M.  CRAWFOHD,  Appt. 


..Or... 


1,  Ah  wBdertialtlBK,  kT  tvvo  lavrrova  >*it 
BCenerKl  partners  la  tbe  praetlee  of 
tlie   law,    to    con  d  act    II  tl  cat  Ion    for   a 

client,  followed  for  a  time  by  equal  division 
of  tbe  campensation  psJd  tor  the  services, 
does  not  render  them  apeclat  partners  so  ss 
to  give  equity  Jurisdiction  of  a  suit  for  an  sc- 
coantlng  In  case  one  of  them  subsequently 
receives  and  retains  the  greater  share  of 
sucb  rompeusatlon. 
Norn, — For  some  other  cases  In  tbis  series  as 

to  agreement  to  share  praflts  as  test  Of  partner. 

ship,   see   Heabury   v.   Crowell    (N.   J.   L.)    11 

I.  R.  A.  IS6.  snd  Drovers'  *  IL  Nat.  Bank  v. 

Boiler  (Ud.)  86  L.  R.  A.  T6T. 

e3L.IL  A. 


I.     One  of  two  lawrera  wli«  baw«  «■• 
dertaken  to   eondnot   llltsatlan    for  a 

client  has  a  plain,  adequate,  and  complet* 
remedy  at  law  In  an  action  for  tnonej  bad  and 
received  to  bis  use,  wblch  will  preclude  a  re- 
sort to  eqolty  tn  case  tha  otber  recelvos  ana- 
retains  an  undue  proportion  of  tbe  Mmpenia- 
tlon  imU  for  the  servlcei. 

On  reliearinff. 
S.  As  between  tbe  allea:«<  partaera 
tbemselves.  tbe  (ael  of  partaarsblp 
eaaaot  ba  sstabllsbed  by  proof  of  Inde- 
pendent fscts  from  which  the  principal  fact 
Is  Inferable,  In  the  sbsence  of  direct  evldenca 
of  a  purpose  to  form  a  partnership. 

(March  4,  1901.) 

APPEAL  bj  defendant  from  a  decree  of 
the  Cirniit  Court  for  Douglas  County 
in  favor  of  plaintiff  in  a  guit  to  dissolTe  an 


WlLLIB  T.  CBAWFORD. 


Wft 


Statement  t^  Hoor«,  J.i 

This  ia  a  iiut  to  diaeolve  an  alleged  part- 
Derehip,  and  for  an  accountine.  The  tran- 
script shciwa  that  one  J.  T.  C.  Nash  was  the 
owner  ol  a  mine  in  Dougias  county,  Oregon, 
which  he  sold  to  t£e  Victorj  Fl seer-Mining 
Company,  a  corporation,  receiving  therefor 
its  bonds  in  the  sum  of  $90,000,  and  an  as- 
Hgnment  of  a  cause  of  action  instituted  by 
Mke  W.  H.  EarriB  agaiinst  the  International 
Nickel-Mining  Company  to  recaver  the  sum 
of  <10,000.  A  cross  bill  bsTing  been  filed  In 
said  actdon,  making  Nash  a  party,  ha  rs- 
tained  the  plaintiff  and  defraidant  as  his  Srt- 
torneye,  who  secured  for  him  the  amount  in- 
volved, receiving  as  fees  for  their  services 
Uie  sum  of  $360  eaiCh.  They  also  commenced 
a  suit  for  Nssh  against  the  Victory  Placer- 
M'W'"g  Onnpany,  and  secured  a  decree  malC' 
Ing  their  di«it'e  bonds  a  first  lien  upon  the 
3  sold  bv  him.     ^e  corporatii 


proper^  • 
Utving  ma 


oiaditora,  whereupon  tba  plaintifF  ana  the 
defendant,  aa  Nash's  attomcTS,  istervened 
and  secured  the  Appolabuant  ot  a  receiver. 
A  sale  of  said  bonds  having  beeo  negotiated 
for  $30,000  of  which  sum  $600  was  paid  in 
cash,  and  prranissory  notes  of  the  purohas- 
en  thtreot  w«re  «ieouted  for  $S,600,  pay- 
able April  6tb  of  that  year,  and  $2,000  on 
the  6tJi  of  each  month  thereafter  until  uid 
including  April,  IB98,  Nash,  on  February 
S7,  1B97,  without  plaintifT's  knowledge,  eze- 
eutad  to  Crawford  a  writing  promising  to 
pay  him  one  tjiird  of  the  purchase  price, 
when  padd,  in  consideration  of  the  latter's 
■erviee  for  several  years  as  sn  attorney  and 
in  securing  the  sale  of  aaid  bonds;  and  it 
was  stipulated  that  from  the  sum  so  reoeived 
Orawford  would  pay  Willis  all  sums  due 
hltn  for  service  rendered  Nash,  Willis,  on 
Ifarcb  2S,  IBQT,  received  from  Naeh  a  check 
for  $600,  ai>d  thereafter  the  defendant  psdd 
UiD  the  sum  of  $1S0  on  account  of  his  at- 
torney fees,  the  latter  having  received  $750 
for  the  same  service.  The  promissory  notes 
ervidencing  the  purchase  of  said  bonds  hav- 
ing be«n  paid  as  they  severally  matured, 
the  defendant,  in  pursuance  of  Nash's  agree- 
ment, received  and  retained  the  sum  of  $3,- 
500.  In  July,  1893,  the  plaintiff,  having 
found  in  the  defendant's  office,  joining  his 
in  the  same  building  at  Roseburg,  Oregon, 
the  memorandum  executed  by  Nash,  took 
possession  thereof  without  the  defendant's 
Knowledge,  and'  thereupon  commenced  this 
suit,  allegiitg  that  Crawford  was  his  part- 
ner in  the  trial  of  said  causes  for  Nash ; 
that  the  defendant  collected  all  sums  paid 
on  account  of  attorney  fees,  and  falsely  rep- 
resented that  he  had  received  only  $1,800 
therefor;  that  no  settlement  had  ever  been 
made  respecting  said  attorney  feee,  and  the 
defendant  rdusee  to  render  a  statement  of 
the  terms  of  the  agreement  entered  into 
with  Nash,  cr  to  give  a  correct  account  of 
iSL.  B.A. 


the  sums  he  has  received  as  fees  in  pursu- 
ance tliereof;  and  praying  a  decree  for  one 
half  the  sum  which  it  may  be  found  the  de- 
fendant has  reoeivod.  A  demurrer  to  the 
complaint  on  the  ground  that  the  plaintiff 
had  a  plain,  speedy,  and  adequate  remedy 
at  law  having  beea  overruled,  an  answer 
was  filed,  denying  the  material  allegat4ooB 
of  the  oomploint,  and  averring  that  about 
April  G,  lS9g,  Naab  settled  with  the  plain- 
tiff, and  paid  him  the  sum  of  $760  in  full 
satisfaction  of  his  demand,  since  which  time 
he  rendered  no  SBTvice  for  Nash;  and  also 
ailing  tJiat  the  plaintiff  has  a  full,  com- 
plete, speedy,  aitd  adequate  retnedy  at  law 
for  tJie  redress  of  his  alleged  wrongs.  The 
reply  having  ^ut  in  issue  the  ollegationB  of 
new  matter  in  the  answer,  the  cause  was 
referred  to  Ira  B.  Riddle,  who  took  th*- 
teetJQionf,  from  which  the  court  found  tliat 


the  defendant  entered  into  i 
with  Naab  wherrf>y  he  received  and  retained 
the  sum  of  $8,600,  which  agreement  inured 
to  the  benefit  of  said  partnership,  and  that 
the  plaintiff  was  entitled  to  recover  from  iJu 
defendant  the  sum  of  $4,250;  and,  having- 
rendered  a  decree  in  accordance  therewith, 
the  defendant  appeals. 

Jfessn.  J.  C.  Fnllerton  and  E.  B.  Wat- 
son for  appellant. 

Me»»rg.  Dexter  Rtoe  and  W.  R.  WUlls 

for  respondent. 

Moors,  J.,  delivered  Uie  opimon  of  the- 

It  Is  eon  tended  by  defendant's  counsel 
that  no  partnerebip  ndsted  between  the 
plaintiff  and  the  defendant;  that,  if  the  tat- 
ter received  any  moai^  from  Nosh  to  vhtdi 
the  plaintiff  was  entitled,  he  had  an  ade- 
quate remedy  at  law  for  the  recovei^  there- 
of; and  that  tlie  court  erred  in  holding  that 
equity  had  jurisdiction  of  the  cause.  It  is 
not  alleged  in  the  complaint,  and  the  evi- 
dence fails  to  show,  that  the  plaintiff  and 
defendant  were  general  partners,  though 
each  paid  one  half  the  coat  of  the  fuel  used 
and  of  tho  rent  of  the  separate  rooms  oe- 
eupied  by  them,  and  a  city  license  was  is- 
sued to  them  as  partners  to  practise  their 
profession  as  attorneys  at  law  in  Roseburg, 
Oregon,  fjt)m  January  1,  1896,  to  July  1, 
18(17;  but  Crawford  testifies,  and  he  is  not 
contradicted  in  this  respect,  that  the  licenae 
wss  issued  in  the  form  indicated  so  aa  to 
save  the  coat  of  one  license.  Tlie  parties 
not  being  general  partners  in  the  practice  of 
law,  did  the  joint  service  rendered  by  them 
for  Nosh  establiah  infer  le  such  a  special 
partnership  as  would  authorize  a  court  of 
equity  to  aaeume  jurisdiction  of  the  cause 
by  rMBon  of  their  relation  of  trust  and  con- 
fidence! A  partnership  is  an  agreement  en- 
tered into  between  two  or  more  persona  to 
unite  their  labor,  skill,  moneyj  and  property, 
or  either  or  all  of  them,  in  a.  lawful  enter- 
prise for  their  mutual  account  Story, 
Partn.  t  2;  17  Am.  &  Eng.  Bne.  Law,  p. 
829;  Cogtwea  v.  WiUoit,  II  Or.  371,  4  Pao. 
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1130i  SelUy  v.  Bounui,  16  Or,  470,  IG  Pac. 
40;  Dawton  v.  Pogue,  IS  Or.  94,  6  L.  R.  A. 

17fl,  22  Pat  837 ;  f iower  v.  Bamekoff,  20 
Or.  132,  11  L.  R  A.  149,  25  Pac.  370. 
Whether  the  parties  are  partners  infer  se 
must  be  iletermined  in  a  evlt  instituted  for 
that  purpose,  from  tbeii  intentiou  1 
into  t^at  relation,  aa  legally  aaertained 
from  thmr  agreement  to  that  effect  17  *" 
A  Eng.  Enc.  Law,  p.  g32;  Kelley  t.  Bourne, 
16  Or.  476,  16  Pac  40;  Kloatemum  t. 
Hayet,  17  Or.  3ZS,  20  Pac.  426^  Nelnu  v. 
UoOroiD,  B3  Ala.  £46,  9  So.  71S;  Beeoher  t. 
Buth,  46  Mich.  18B,  40  Am.  Rep.  466,  7  N. 
W.  785;  McDonald  v.  JfatMy,  82  Mo.  3S8. 
It  is  not  asserted  hy  Willis  that  thej'  In- 
tended to  form  a  partnership,  and,  in  the  ab- 
sence of  any  testuQony  in  tkis  reapect,  their 
intention  must  be  ascertained,  if  possible, 
from  the  evidence  of  their  eonduct.  The  de- 
fendant testifies  that  no  agreement  had  been 
entered  into  whereby  the  plaintiff  was  to  be 
paid  one  half  the  money  received  from  Naah 
at  attornf^  feee,  but  that  he  had  divided 
the  sums  ao  received  equaJIy  with  Willis  un- 
til the  la.tter  settled  witb  Nash  respecting 
the  amount  so  due  him,  and  was  thereupon 
discharged  as  his  attorney.  An  s^eement 
between  two  or  more  persons  to  divide  the 
profits  reeulting  from  tbe  prosecution  of  a 
business  venture  in  which  Uiey  have  a  com- 
mon interest  was  once  regard«l  as  afiTording 
an  accurate  test  of  partnership;  but  such 
standard  is  not  now  deemed  conclusive  evi- 
dence of  the  existence  of  such  relation. 
Cox  V.  Hickman,  8  II.  L.  Caa.  268;  McDon- 
nell v.  Battle  Bouse  Co.  07  Ala.  90,  42  .'Vm. 
Eep.  99;  ClitUy  v.  Edwardt,  44  Ark.  423,  51 
Am.  Rep.  614;  Smith  v.  Knight,  71  111,  148, 
22  Am.  Rep.  04;  Clark  v.  Bama,  72  Iowa, 
563,  34  N.  W.  419;  Coluiell  t.  Britton,  69 
Mich.  350,  26  N,  W.  638;  Clifton  v.  Boward, 
89  Mo.  192,  58  Am.  Rep.  97,  1  S.  W.  26; 
Kastman  T.  Clark,  63  N.  H.  276,  16  Am,  Rep. 
192;  Day  v.  Sferens,  88  N.  C.  83.  43  Am. 
llep.  732;  Curry  v.  FowUr,  87  N.  Y.  33,  41 
Am.  Rep.  343;  Barmy  v.  Childa,  28  Ohio 
St.  319,  22  Am.  Rep.  387;  Boston  £  C. 
Smelting  Co.  v.  Smith,  13  R  I.  27,  43  Am. 
Rea.  3.  In  Bloomfield  v.  SunAonan,  13  Or. 
103,  8  Pac  912,  it  was  held  that  it  was  not 
neceesaiy  Uiat  there  should  be  an  express 
stipulation  to  share  the  pro6t  and  loss  of  a 
business  enterprise  in  order  to  form  a  part- 
nership; Mi.  Justice  Thayer  saying;  "If 
it  were  understood  between  the  parties  that 
there  was  to  be  a  communion  of  proHt,  it 
would  be  a  partnership."  The  language 
thus  quoted,  when  considered  by  itself, 
would  seem  to  imply  that  an  agreement  to 
divide  the  profits  of  an  enterprise  in  which 
the  parties  hod  an  interest  necessarily  cre- 
ated a  ptrtnerahip;  but,  when  the  utter- 
ance is  read  in  connection  with  the  context, 
it  clearly  shows  that  such  was  not  the  in- 
tention of  the  le&rned  justice,  and  that  the 
agreement  referred  to  did  not  defeat  the 
theory  of  a  partnership,  when  so  intended 
by  the  parties,  because  it  did  not  provide  for 
sharing  the  losses.  In  Webster  v.  Bray,  7 
Hare,  169,  decided  in  1849.  two  railway  oom- 
panics,  having  contemplated  tJie  oonstruc- 
63  L.  R  A. 
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tion  of  a  lin«  of  raUitiad,  eacli  retained  • 

solicitor  to  represent  its  interests;  but.  the 
companies  having  conscdidated,  the  solicitors 
continued  to  reiider  service*  for  the  new 
company  without  any  agreement  as  to  the 
division  of  Uie  business  to  be  performed  by 
each,  or  in  respect  to  tbmr  compensation 
therefor.  Titt  defendant  perforn^  much 
more  service  for  their  dient  tJun  the  plain- 
tiff, and,  having  received  a  large  sum  in 
payment  thereof,  the  Utter  instituted  a  snlt 
for  an  accounting,  alleging  that  they  were 
special  partners,  and  entitled  to  share  equal- 
ly the  profits  incident  to  tboir  joint  emplqy- 
menL  At  the  triiU  it  was  proved  that  the 
plaintiff  remarked  to  the  defendant,  soon 
after  their  employment  by  the  consolidated 
company,  that  in  cases  of  a  special  partner- 
ship it  was  the  custom,  so  far  «»  he  bad  ob- 
served, for  the  solicitor  performing  the 
service  to  retain  from  10  to  25  per  cent  of 
tbe  sum  charged,  in  addition  to  the  of&e» 
charges  and  expenses,  as  his  compensation, 
and  the  defentbint  replied  that  there  could 
be  no  misunderstanding  between  h<Hiorable 
men  respecting  the  matt«r.  whereuptm  it 
was  decreed  tJiat  the  sum  so  received  by  th« 
defendant  should  be  divided  in  the  nuuiner 
indicated  thus  apparNitly  holding  that  the 
exialenee  of  &  partnership  was  to  be  deter- 
mined from  an  agreement  of  the  parties  to 
share  tbe  profits.  To  Uie  same  effect,  see 
M'Oregor  v.  Bainbrigge,  7  Hare,  164,  de- 
cided in  1848,  and  Robinson  v.  Anderson,  7 
De  G.  M.  t  G.  239,  decided  in  1855.  Plain- 
tiff's counsel  rely  upon  the  two  cases  last 
adverted  to.  and  the  remarks  of  Mr.  Lind- 
lej  in  his  work  on  Partnership,  2d  Am.  ed. 
p.  lis,  in  support  thereof,  wherein  it  is  aaid 
tiiat,  "it  two  solicitors,  who  are  not  part- 
ners, are  jointly  retained  to  conduct  litiga- 
tion in  some  particular  caae,  and  th^  agree 
to  share  the  profits  accruing  therefrom, 
they  become  partners  so  far  as  the  business 
connected  with  that  particular  case  is  con- 
cei'ned,  but  no  further."  But  the  decision 
in  Cox  V,  Hickman,  8  H.  L.  Oas.  268.  ren- 
dered in  18D0,  whersin  it  was  held  that  an 
agreement  altered  into  between  two  or  more 
persons  to  divide  the  profits  resulting  tr<ym 
a  business  venture  did  not  afford  conclusive 
evidence  of  a  partnership,  destroyed  tbe 
foundation  upon  which  the  conclusion  in 
M'dregor  v,  Bmnbrigge  and  Robinson  v. 
Anderson  was  predicated,  and  hence  the 
text  relied  upon  to  support  the  decree  here- 
in is  of  little  value  in  determining  the  ques- 
tion of  partnership  inter  se.  Every  part- 
ner  is  a  principal  having  a  joint  interest  in 
the  property  and  business  'of  the  firm  of 
which  he  is  a  member.  He  is  also  an  agent 
of  each  of  his  associates  therein,  and  a  com- 
munion of  profit,  and  loss  is  the  test  of  his 
relationship  towards  them.  17  Am,  &.  Eng. 
Bnc  Law.  p.  829.  Upon  the  dissolution  of 
a  partnership  by  the  death  of  a  member  the 
right  to  make  contracts,  incur  liabilities. 
manafe  the  whole  husiness,  and  dispose  of 
the  whole  property,  passes  to  the  surviving 
members,  and  not  to  the  representatives  M 
the  deceased.  Dwinel  v.  Stone,  30  Me.  384; 
DoKnell  T.  Harshe,  67  Mo.  170.    In  HnnkU 
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■V.  Stao^,  Macn.  Sel.  uu.  2d  ed.  40,  the  plain- 
'LilT  and  defendant  performed  csrtain  work 
lor  the  Duke  of  I^rlborou^h  under  a  j<»nt 
contract  with  him,  for  which  they  jointly 
received  twd  immediiatelj  divided  certain 
cuma  of  money  paid  on  account  Umeof. 
There  being  a.  som  in  arrea.r,  howsrer,  which 
the  duke  refused  to  pa./,  the  defeodftot  re- 
^juested  plaintiff  to  join  him  in  mainttuning 
a.a  action  to  recover  the  uime;  but,  the  lat- 
ter declining  to  comply  therewith,  the  de- 
fendant bi'outrht  an  action  against  the  duke, 
and  recovered  one  half  of  tJe  sum  due  un- 


tween  the  parties,  and  that  the  money  whioh 
the  defeni^uit  bo  recovered  was  secured  on 
their  joint  account;  but  it  vras  held  that 
the  joint  contract  entered  into  with  the  duke 
was  an  a^eeoient  to  do  a  particular  act,  and 
dot  to  form  a  partnership,  and  that  the 
plaintiff  was  not  entitled  to  recover.  It  is 
ilemeotary,  however,  that,  when  the  parties 
have  so  intended,  a  partnership  may  be 
formed  for  a  ainglfl  transaction.  Kayser  v. 
Mauglmm,  S  Colo.  232,  6  Pac.  803;  Solo- 
mon V.  Solomon,  2  Ga.  18;  Matier  v.  Trvmp- 
ioiB-,  5  Wend.  274. 

In  the  case  at  bar  the  evidence  shows  that 
Nash  paid  all  the  oo«t«  aJid  expensee  of  the 
«uiU  and  actions  in  which  the  plaintiff  and 
defendant  appeared  as  hia  attorneiyH,  and 
Iience  theiy  never  expected  to  share  and  did 
not  participat«  in  the  losses  incident  to  the 
trial  of  said  causes.     They  shared  the  com- 

KnsBtkm  paid  by  Na«h  for  their  joint  serv- 
!,  but,  as  such  partitripation  in  the  joint 
•earnings  is  not  conclusive  evidence  of  a  part- 
nerehip.  it  cannot  be  aaid  from  this  fact 
alone  that  they  sustained  that  relation  to 
each  other,  wiOiout  beinR  driven  to  the  de- 
duction that  the  employment  of  more  tti&n 
one  attorney  to  make  preparation  for  or  to 
try  a  cause  ipso  favto  creates  a  special  part- 
nership,— a  conclusion  to  which  we  cannot 
yield  our  consent.  To  hold  otherwise  is  to 
conclude,  in  the  absence  of  any  evidence  to 
the  contrary,  that  a  local  attorney,  employed 
only  to  aesint  in  impaneling  a  jury,  because 
«f  his  Icnowledffe  of  and  acquaintance  with 
the  jurors  in  attendance,  entitled  him  to  an 
«qual  share  of  the  attorney  fee  paid  for  the 
preparation  required  to  be  made  and  the 
care  necessarily  exercised  in  the  trial  of  a 
cause,  which  would  be  carrying  the  doctrine 
of  special  partnership  to  the  very  verge  of 
absurdity.  It  was  incumbent  upon  the 
plaintitf  to  esUbtish  by  a  preponderance  of 
the  evidence  the  e.xiatence  of  the  speinal 
partnership  relied  upon  to  give  a  court  of 
equity  jurisdiction  of  the  cause;  but  in  this 
recpect  we  think  he  has  failed.  Our  statute 
for  the  protection  of  privato  limits  con- 
tMns  the  fallowing  provision:  "The  en- 
forcement or  protection  of  a  private  right, 
«r  the  prevention  of  or  rpdresa  for  an  in- 
jury thereto,  shall  be  obtained  by  a  suit  in 
3uity  in  all  caaee  where  there  is  not  a  plain, 
equate,  BJid  complete  remedy  at  law." 
Hill's  Anno.  Taws  (Or.)  S  3S0.  A  court  of 
«quity  and  a  court  of  law  in  thia  state, 
<3  U  R.  A. 


though  presided  over  by  the  same  judge,  are 
sBsentJally  different  forums,  and  the  rule 
is  well  settled  that  a  court  of  equity  will 
not  grant  relief  where  there  is  an  adequate 
remedy  at  law.  WelU,  F.  &  Co.  v.  Wall,  1 
Or.  295;  Phippt  v.  ffeily,  12  Or.  213,  6  Pac. 
707;  MiOer  v.  Tobin,  18  Or.  540,  16  Pac. 
161;  Love  v.  M<tTTiU,  19  Or.  645,  24  Pac. 
916i  Ming  Yue  v.  Coos  Bay,  R.  6  E.  R.  A 
Nav.  Oo.  24  Or.  392,  33  Pac.  641 ;  Stemmer 
V.  Scottish  ftu.  Co.  33  Or.  66,  49  Pac.  688, 

53  Pac.  498;  Denny  v.  McCown,  34  Or.  47, 

54  Pac.  952. 

Having  concluded  that  no  partnership,  ei- 
ther general  or  special,  existed  between  tile 
parldes,  the  important  question  to  be  consid- 
ered is  whether  the  plaintiff,  has  a  plain, 
adequate,  and  complete  remedy  at  law.  In 
Dawson  v.  Qvrley,  22  Ark.  381,  it  was  held 
that  on  agreement  entered  into  between  sev- 
eral persons  to  divide,  when  received,  a  re- 
ward offered  for  the  apprehension  of  a  fugi- 
tive from  justice,  did  not  constitute  a  part- 
nership, and  Uiat,  if  one  of  the  parties  to  the 
agreement  received  the  entire  reward,  he 
was  liable  to  each  of  the  others  for  his  pro- 
porti<Mi  in  an  action  for  money  had  and  re- 
ceived. So,  too,  in  Eurley  v.  Walton,  63  III. 
260,  it  was  held  that  the  joining  of  two  or 
more  persons  in  a  single  adventure,  in  which 
the  profits  were  to  be  equally  divided,  does 
not  constitute  them  copartners  in  such  a 
sense  as  will  oust  a  court  of  law  of  jurisdic- 
tion in  respect  thereto.  If  it  be  assumed 
that  the  money  which  the  defendant  Tiecmved 
was  paid  on  account  of  the  services  rendered 
by  the  parties,  the  plaintiff  has  a  plain,  ade- 
quate, and  complete  remedy  at  law  in  an  ac- 
tion for  money  bad  and  received  to  his  use, 
and  hence  a  court  of  equity  never  had  juris- 
diction of  the  cause. 

It  follows  from  these  oonsiderations  that 
the   decree   i»   reversed    and    the   suit   dis- 

A  petition  for  rehearing  having  been  filed, 
Moore,  J.,  on  May  4.  ISOl,  handed  down 
the  following  reeponse: 

In  the  petition  for  a  rehearing  of  this 
cause,  it  is  contended  by  plaintiff's  counsel 
that  this  court  placed  too  much  reliance  up- 
on the  defendant's  testimony,  and  henc« 
erred  in  reversing  the  decree  of  the  court  be- 
low and  dismissing  the  suit.  It  is  proper 
to  say  that,  having  concluded  that  the  rela- 
tion of  partners  did  not  exist  between  the 
parties,  and  that  the  plaintiff  had  an  ade- 
quate remedy  at  law,  to  avoid  any  prejudice 
that  might  result  in  an  action  in  thVt  forum 
from  a  comment  upon  the  testimony,  a  re- 
view of  that  given  by  either  party  was  studi- 
ously avoided,  except  wtiere  it  was  unoon- 
tradicted,  or  where  that  given  by  one  party 
was  tacitly  admitted  by  the  other.  The 
that  the  plaintiff 


wrongs  was  treated  in  the  kature  ot  a  de- 
murrer to  the  evidence,  in  view  of  whioh 
plaintiff's   testimony  only   was   considered; 
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■uffieieat  in  law  to  prove  the  exiat«nce  of  a 
■pedal  partnership.  Naab,  being  the  p«r- 
ty  in  interest,  wa*  obli^t«d  to  pay  the  coet* 
and  expenses  incurred  in  the  suits  and  ac- 
tions in  which  the  plaintilT  and  the  defend- 
ant were  retained,  and  hence  the  business 
in  which  thej  were  an^sged  was  not  in  any 
sense  a  venture.  They  were  not  expected  to 
participate  in  any  gains  or  to  share  any 
losses,  but  to  divide  th«  lees  which  were 
earned  by  them  as  aompen8a.tion  for  tbe  per- 
formance ol  their  professional  duties.  The 
lower  court,  in  decreeing  the  existence  of 
a  partnership,  probsJily  relied  upon  the  rule 
promulgated  by  Mr.  Liuuley  in  his  wort  on 
iPartnership  (vol.  1  [2d  Am.  ed.]*118),and 
felt  constrained  to  follow  the  seeming  ap- 
proval thereof  in  Bloomfteld  v.  Buchanan, 
13  Or.  lOR.  B  Pae.  612;  but  we  think  that 
the  principle  tbere  announoad  is  not  ecnclu- 
sive  in  a  suit  beliweai  paiiiea,  one  of  whom 
ineiate  that  tliey  wer«  not  pArtners.  As  be- 
tween them,  no  parfaaership  oonld  exist  with- 
out an  intention  to  eot«r  into  that  rdation; 
and  the  plaintiff  don  not  even  testify  tttmt 
such  was  their  purpose,  but  seeks  to  estab- 
lish a  partnership  Sy  the  proof  of  independ- 
ent facts  frmn  whidi  the  principal  fact  ii 
inferable.  This  would  allow  d  party,  upon 
whom  the  duty  of  proving  the  existence  of 
an  intention  to  enter  into  a  partnership  de- 
volved, the  ri^ts  of  a  stranger  who  had  re- 
lied upon  tlbeir  conduct  in  entering  into  a 
contract  witii  one  of  them  as  evidence  of 
that  rdation.  Tha  plainttlT  Itnew  whether 
it  was  thedr  intention  to  form  a  partnership, 
and,  if  su^  an  intentioo  existed,  it  was  his 
duty  so  to  testify;  and,  naving  failed  in 
this  respect,  we  are  compiled  1o  a>vaTule 
tbe  petiUoB. 


E.  H.  BABIQHORST  «t  oI.,  Apptt. 
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Tke  tact  that  the  yrlaelval  Acbtor  doea 
■ot  lata  In  BlKBlHa  the  mate  will  not 
take  tbs  case  out  of  tbe  rale  tbat  parol  eri- 
denee  Is  admissible  ta  allow  tb«t  alEners  c^  a 
note  dJd  so,  wltb  knowledge  of  the  pajse,  as 
mrettea 

(Jsnnary  21.  1901.} 


County,  Department  2,  in  favor  of  plaintiff 
in  an  action  brought  to  recover  the  amount 
allt^ed  to  be  due  on  a  promissory  note.  ^- 

Statement  by  Bean,  Cb.  J.: 

This  action  waa  brought  on  a  promissory 
not  for  (15,000,  executed  by  the  appealing 

Note,— ITor  other  cases  Id  thia  Mrlei  as  to  ad. 
mlHlbllllT  ot  pitrLnsIc  eTtdence  to  sbow  who  la 
liable  ■■  maker  of  note,  see  Keldan  t.  Wlnegar 
(Mich.)  20  L.  R.  A.  TOS,  and  note;  Bulkelsr  v. 
"  "         )   21  I>  H.  A.  247;  and  Sboej  T. 


Sarah  Wertheimer,  and  b, 
the  plaintiff  after  maturity.  The  complaint 
is  in  the  usual  form,  setting  out  the  note  t« 
hac  verba  as  follows: 

$1.^,000.     Portland,  Oregon,  Feb.  Eflth,  1892. 

Oiie  year  after  date,  without  grace,  we 
jointly  and  severally  promise  to  pay  to  the 
order  of  Hrs.  Sarah  Wertheimer,  fifteen 
thousand  dollars,  for  value  received,  with  in- 
terest from  date  at  the  rate  (rf  eight  per 
cent  per  annum  until  paid,  principal  and  in- 
terest payable  in  U.  S.  gold  eoln;  and,  in 
cam  suit  is  instituted  to  collect  thia  not«,  or 
any  portion  thereof,  we  prmnise  to  pay  su(d» 
additional  sum  ae  the  court  may  adjudge- 
reasonable  as  attorney's  fees  in  said  auit- 
Interest  payable  quarterly. 

[Signed]  £.  H.  Uabi^orst. 

0.  W.  WilUamB. 

D.  I..  Edwards. 
J.  P.  IiOonCT. 

S.  A.  Stansbery. 
Muia  A.  Smith. 
Q.  W.  Btaver. 

E.  Kelly. 
Osmon  Roya). 
Jobn  CorBah. 
B.  P.  Praser. 

J.  P.  Raamnssen. 
Alfred  Summer. 
Tho«.  Vmi  8coy. 
P.  L.  Poeaon. 

The  answering  defendants  deny  the  aJIeea^ 
tions  of  the  complaint,  and  as  a  further  de- 
fenae  plead,  in  subataJioe:  That  the  Ptxtr 
land  Guarantee  Company,  a  corporation,  de- 
siring to  obtain  from  Mrs.  Wertheimer  ft 
loan  of  (16,000,  applied  to  them  and  their 
comakers  to  act  as  its  sureties,  and,  by  wav 
ot  inducement,  represented,  with  the  knowl- 
edge of  Mrs.  Wertheimw,  that  it  was  sol- 
vent, and  promised  that.  If  they  would  sigs 
the  note,  sdid  permit  it  to  be  {uedi^  aa  eol- 
latetal  security  for  the  loan,  it  would  ex- 
ecute to  them  its  own  note  lor  a  like  amount, 
and  secure  the  same  by  deed  to  real  pn^ 
erty  of  the  value  of  130,000.  That,  rdying 
on  suidi  representations,  they  signed  thia- 
note  as  sureties  onl^,  without  any  oonaldera* 
tion  whatever  moving  to  Uiem,  and  it  waa 
ddivered  to  and  accepted  by  the  payea^  witb 
knowledge  of  the  facts,  as  collateral  aeouri^ 
for  a  loan  made  by  her  to  the  guarantee  eom- 

fiany.  That  tbe  company  failed  ami  nes- 
ected  to  keep  and  perform  ita  contract  witn 
the  defendanta,  but  sold  and  disposed  of  a 
large  amount  of  its  prt^rty  and  applied 
the  proceeds  to  other  usee.  That  in  coniid- 
eration  of  an  increaae  in  the  rate  of  interest 
from  S  to  ID  per  cent,  to  be  paid  by  the- 
guarantee  company,  and  additional  Becurity 
by  deed  of  conveyance  to  her  from  the  com- 
pany of  100  lota  in  University  Park,  Mrs. 
Wertheimer,  the  payee  of  the  note,  after  its 
maturity,  and  without  the  knowledge  or  con- 
sent of  the  defendants  or  the  other  maker«v 
entered  into  the  fallowing  contract  in  writ- 
ing witb  the  guarantee  company: 

Whereas,  Sarah  Wertheimer,  on  the  ZOth- 
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daj  of  February,  1892,  loaned  to  E.  H. 
Habighorst,  Q.  W.  Williams,  and  thirteen 
otbers  the  sum  i>f  815,000  for  one  ;ear,  and 
toed:  tbeir  promiMory  note  therefor,  bearing 
interest,  payable  quarterly,  at  the  rata  of 
8  per  cent  per  annum,  and  said  note  remains 
unpaid;  and  whereas,  said  Habighorst,  Wil- 
liamB,  and  others  borrowed  said  sum  for  the 
Portland  Guarantee  Company,  a  corpora- 
tion, and  said  company  at  the  time  of  said 
borrowing  received  said  sum,  and  has  ever 
since  had  and  used  the  same,  and  paid  to 
aaid  VVertbeimer  the  interest  thereon  quar- 
terly as  it  has  fallen  due;  and  nhereas,  said 
company  desires  a  further  extension  of  the 
time  of  said  loan,  and,  in  order  to  further 
secure  the  repayment  thereof  has  this  day 
-executed  and  delivered  to  said  Wertbeimer 
the  deed  conveying  to  her  the  following  de- 
scribed lands  in  the  city  of  Portland,  county 
■ol  Multnomah,  state  of  Oregon,  to  wit,  all 
-of  blocks  49,  61,  63,  67,  as  shown  and  de- 
scribed on  the  duly  rect»-ded  plat  of  Uni- 
versity Park, — in  consideration  of  all  of 
which  it  is  now  hereby  agreed  by  and  be- 
tween said  Wertheimer  and  said  company 
that  said  Wertheimer  shall  and  will  extend 
the  time  for  the  payment  of  said  loan  so 
that  it  majr  be  paid  by  said  company  oa  or 
fcefora  the  29th  day  of  August,  1894;  that 
«he  will  reconvey  to  said  company  all  of  the 
lands  described  in  said  deed  upon  the  repay- 
ment of  said  loan  in  full;  and  that  said 
company  shsll  and  will  pay  or  cause  to  be 
paid  to  said  Wertbeimer,  at  Portland,  Ore- 
son,  interest  quarterly  on  said  note  to 
August  as,  1893,  at  the  rate  of  10  per  cent 
per  annum.  Witness  our  namee  hereunto 
set  by  our  authority  this  21st  day  'of  Au- 
gust, 1893.     Executed  in  duplicate. 

[Signed]         Sarah  Wertheimer, 
by  Ben  Sell  ins. 

[Signed]    Portland   Guarantee   Company, 
by  P.  L.  Willis,  Secretary. 

That  afterwards,  (m  the  24th  of  Septem- 
1)«r,  1885,  Mrs.  Wertheimer,  without  the 
knowledge  or  consent  of  the  makers  of  the 
note,  released  to  the  guarantee  company  all 
the  security  for  the  payment  of  such  indebt- 
-edness  which  she  had  previously  received 
from  it.  That  the  security  so  rdeased  was 
worth  more  at  the  time  than  the  amount  of 
sneh  indebtedneaa,  and  was  wholly  lost  to 
defendants.  That  the  plaintiff,  at  the  time 
■he  received  the  note  from  Mrs.  Wert^rimer, 
had  full  knowledge  of  all  the  foregoing  facts. 
These  matters  are  pleaded  in  detail  aa  tJiree 
separate  defenses:  (I)  As  a  failure  of  con- 
sideration; (2)  as  a  release  and  discharge 
from  liability  thereon  because  of  the  s^ee- 
ment  extending  the  time  of  payment  in  con- 
sideration of  an  increase  in  the  rate  of  in- 
terest, and  of  further  and  additional  secur- 
ity, and  the  suhsequent  release  to  the  com- 
pai^  of  suob  security  without  the  knowledge 
or  consent  of  the  defendants  or  their  co- 
makers; and  (3)  as,  in  legal  effect,  a  pay- 
ment by  the  guarantee  company  of  the  debt 
«r  obligation  for  which  the  note  was  exe- 
cuted. A  demurrer  to  the  first  and  second 
further  and  separate  defenses  was  sustained 
«S  L.  R.  A. 


b^  the  court  below  on  the  ground  that  thc^ 
did  not  state  facts  sufGcient  to  constitute  a 
defense  and  a  portion  of  the  third  was 
stricken  out  on  motion. .  A  trial  was  subse- 
quently had  before  a  jury,  resulting  in  s 
verdict  and  judgment  in  favor  of  the  plain- 
tiff, from  which  the  defendants  appeal. 

Messrs.  Dell  Stvart  and  Fe»tam, 
BroiutiiKli,  ft  Hnlr,  for  appellants: 

Parol  evidence  is  admissible  to  show  that 
the  apparent  makers  were  in  fact  either  ao- 
commodation  makers  for  the  real  principal, 
and  as  such  had  the  lights  of  sureties,  or 
that  tb^  were  sureties  in  fact;  and  such 
evidence  does  not  vary  or  alter  the  writing, 
but  is  admissible  to  prove  a  collateral  fact, 
the  result  of  which  is  under  certain  drcum- 
staaces  to  effect  a  dischar^, 

JUeggett  v.  Baum,  67  Miss.  20;  Smith  t. 
Clapton,  48  Miss.  64;  Ooodman  v.  lAtaker, 
84  N.  C.  8,  37  Am.  Rep.  602;  Summerhill  v. 
Tapp,  62  Ala.  227;  McOarter  v.  Turner,  40 
Ga.  311;  Qrafton  Bank  v.  Kent,  4  N.  H. 
221,  17  Am.  Dec.  414,  and  note;  Daoia  v, 
Barrington,  30  N.  H.  524;  Arhuckla  t. 
Templeton,  06  Vt.  205,  25  Atl.  1095;  OtU 
v.  Von  atoroh,  16  R.  I.  41,  23  Atl.  39; 
Walker  v.  6old»mith,  7  Or.  161;  Findlty  t. 
BUI,  8  Or.  847,  34  Am.  Rep.  678;  Qray  t. 
Eolland,  0  Or.  512;  Brotcn  v.  Rathbum,  10 
Or.  168;  Thompson  v.  Coffman,  16  Or.  631, 
16  Pao.  713;lfon(ffDniery  v,  Page,2g  Or.  320, 
44  Fac.  669;  Rose  v.  Williams,  6  Kan.  483; 
Smith  V.  Bhelden,  36  Mich.  42,  24  Am.  Rep. 
529 ;  Canadian  Bimk  of  Commerce  v. 
Conmbe,  47  Mich.  368,  11  N.  W.  190;  Steven* 
v.  Oaks,  68  Mich.  343,  25  N.  W.  30» ;  Bank 
of  British  Columbia  v.  Jeffs,  16  Wash.  233, 
48  Pac.  247 1  yreiton  v.  Could,  04  Iowa,  44, 
19  N.  W.  834;  Piper  v.  fieiccomer,  25  Iowa, 
221;  Riley  r.  Gregg,  16  Wis.  670;  Union 
Uut.  L.  IM.  Co.  V.  Banford.  143  U.  S.  187, 
36  U  ed.  lie,  12  Sup.  Ct.  Rep.  437;  R0f 
V.  Simpson,  22  How.  341,  10  L.  ed.  260; 
Holmes  v.  Coldamith,  147  U.  5.  159,  37  L. 
ed.  121,  13  Bup.  Ct  Rep.  288;  Bank  of  Steif 
bonville  v.  Boge,  C  Ohio,  18;  Cumminya  v. 
r^itlle,  45  Me.  183;  ifarinet-'s  Bank  v.  Ab- 
bott, 28  Me.  284;  Hubbard  v.  Gvmey,  64 
N.  Y.  467 ;  Stilluxll  v.  Aaron,  69  Mo.  539,  33 
Am.  Rep.  517;  Phares  v.  Barbour,  49  III. 
376;  Ward  v.  Stout.  32  111.  410;  Kennedy 
v.  Evans,  31  III.  268;  Irctne  v.  Adams,  48 
Wis.  473,  33  Am.  Rep.  817,  4  N.  W.  573; 
Bradford  v.  Hubbard,  8  Pick.  166;  Harri* 
V.  Broofca,  21  Pick.  195,  32  Am.  Dec.  254; 
Baker  v.  Briggs,  8  Pick,  122,  19  Am.  Dec. 
311;  Wilson  v.  Foot,  11  Met.  287;  Oarpenier 
V.  King,  9  Met.  614,  43  Am.  Dec.  406;  (hiild 
r.  Butler,  127  Mass.  389;  Barron  v.  Cady, 
40  Mich.  260;  United  States  v.  BoioeU.  4 
Wash.  620,  Fed.  Cas.  No.  16,406 ;  1  Brandt, 
Suretyship  A  Guaranty,  2d  ed.  9  29;  Cols- 
brooke,  Collateral  Securities,  2d  ed.  9  203; 
Tiedeman,  Com.  Paper,  9  422:  2  Randolph, 
Com.  Paper,  9  909;  2  Dan.  Neg.  Inst.  If 
1336-1338:  2  Rice,  Ev.  pp.  1130-1136. 

If  It  may  be  shown  that  some  of  the  ap- 
parent makers  of  a  promissory  note  as  to 
the  payee  are  sureties  in  fact,  and  if  such 
fact  when  shown  in  certain  circumstances 
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entitles   anch  parties  to    be    discharged    ol 

their  apparent  obligation,  there  is  no  r«&- 
BOi]  in  principle  why  aJl  of  the  apparent 
makers  of  a  promisitory  note  may  not  be 
shown  to  be  in  fact  sureties,  and  entitled  to 
the  righta  of  sureties.  A  sole  maker  of  a 
promissory  note  may  be  shown  to  be  an  ac- 
commodation maker,  and  in  certain  circum- 
stances having  the  rights  of  a  surety;  or 
such  sole  maker  may  be  Hhowa  to  be  a  surety 
in  fact  aa  to  the  payee,  vbo  has  notice  tbere- 

1  Brandt,  Suretyship,  A,  Guaranty,  2d  «d. 
g  38;  2  Randolph,  Com.  Paper,  I  909; 
Dickerion  v.  Rtpiej/  Count]/  Oomrf.  6  Ind. 
128;  M'Questtn  v.  Xoye*.  fi  N.  H.  19;  Guild 
V.  Butler,  127  Maas.  389;  Bradford  v.  Hub- 
bard, 8  Pick.  1S5;  Barrit  v.  Brooki,  21 
Pick.  196,  32  Am.  Dec.  264;  Bweet  t.  Me- 
Allitter,  4  Allen,  364;  Montgomery  v.  Page, 
29  Or.  329,  44  Pac.  689;  Holmes  v.  Gold- 
»mith,  147  U.  S.  150,  37  L.  ed.  118,  13  Sup. 
Ct  Rep.  288,  AfGrming,  1  L.  R.  A.  810,  36 
Fed.  484. 

Parol  evidence  showing  want  of  consid- 
eration of  a  note  does  not  tend  to  vary  tbe 
contract  or  writing,  and  is  admisaible. 

La  Grande  Nat.  Bank  v.  Blum,  26  Or.  fi2, 
37  Pae.  48;  1  Green).  Ev.  lEth  ed.  S  284, 
note  A;  American  Contract  Co.  v.  Bullen 
Bridge  Co.  29  Or.  640,  48  Pac.  138;  Barri* 
V.  Brooks,  21  Pidc.  195,  32  Am.  Dec.  254. 

If  the  creditor  receives  securities  from  the 


without  the  consent  of  the  sureties,  such  act 
upon  the  part  of  the  creditor  operates  ae  a 
discharge  of  the  sureties  to  the  ext«nt  of  the 
value  of  the  securities  released. 

Oolehrooke.  Collateral  SecuHtiea,  |  240; 
OlM  V.  Ton  aiorck.  16  R.  I.  41,  23  Att.  39; 
Dennit  r.  Beelfj,.  34  Or.  304,  55  Pac.  978. 

Mr.  Gnj  G.  WlUla,  for  respondent: 

Parol  evidence  is  not  admissible  to  show 
that  the  apparent  makers  of  the  note  sued 
on  were  none  of  them  actual  makers  of  the 
note,  but  were  sureties  thereon,  ajid  that  a 
parl^  not  named  in  or  on  such  note  was  the 
actual  maker  thereof. 

Fenlum  v.  Pocock,  6  Taunt.  192;  Waah- 
ington  Bank  v.  Krum,  15  Iowa,  61;  Rank 
of  Uontgomery  Cminty  v.  Walker,  9  Serg. 
A  R.  229,  11  Am.  Deo.  709,  12  Serg.  i.  R. 
382:  Aud  V.  Uagrudor.  ID  Cal.  282;  BhU  v. 
Allen,  19  Conn.  101  ;  Bank  of  United  States 
V.  Dunn,  6  Pet.  51,  S  L.  ed.  316;  Bpecht  v. 
Howard,  Ifl  Wall.  565,  21  L.  ed.  349;  For- 
eylhe  v.  Ktmlall,  91  U.  S.  291,  23  I,,  ed. 
352;  The  Waldo,  2  Ware,  165.  Fed.  Cas.  No. 
17,056;  Arnold  v.  Sprague.  34  Vt.  402;  1 
Hill's  Anno.  Laws  (Or.)  |  092,  p.  544; 
Boxie  V.  Hodget,  1  Or.  251 ;  Smith  v.  Caro, 
9  Or.  278;  Mara  v.  BchKartz,  14  Or.  177,  12 
Pac.  253;  Looney  v.  Rankin,  16  Or.  617,  Ifl 
Pac.  660;  Stoddard  v.  Nclaon,  17  Or.  417,  21 
Pac.  456;  Portland  ^at.  Bank  V.  Bcott,  20 
Or.  421,  20  Pac.  276. 

If  the  Portland  Guaranty  Cconpany 
Hl<nicd  the  note  as  principal,  and  the  ap- 
pellants ei[rned  it  an  sureties  only,  they  have 
not  alleged  sufficient  in  the  answer  to  en- 
63  L.  R.  A. 


:  from  their  Ualnlllj 


Beam,  Ch.  J.,  delivered  the  opinion  (tf  ttia 

Ilie  position  of  the  plaintiff  is  that  the 
demurrer  to  the  answer  was  property  sus- 
tained, because  it  cannot  be  shown  by  pai^l 
that  tiie  defendants  were  in  fact  accommo- 
dation makers,  or  sureties,  for  the  P<»'Uand 
Guarantee  Company.  It  is  argued  in  sup- 
port of  this  position  that  to  permit  the  in- 
troduction of  such  evidence  would  be  a  vio- 
lation of  the  well-settled  rule  that  parol  evi- 
dence is  not  admissible  to  vary,  all^r,  or  af- 
fect the  terms  of  a  written  contract.  Thexw 
is  some  conflict  in  the  authorities,  and  ee- 
pecially  amonf  the  earlier  adjudicationa,  »» 
to  the  right  of  one  who  appears  on  the  face 
of  a  negotiable  protnissary  note  as  a  maker 
to  show  at  law  by  parol  that  he  was  in  fact 
a  surety  for  a  comaker.  But  the  doctrine 
of  this  court,  supported  by  the  great  waght 
of  authority,  is  that  he  may  do  so  for  tbe 
purpose  of  affecting  the  creditor,  who,  hav- 
ing notice  of  the  true  relationsbip  of  tbe 
parties,  is  bound  to  act  so  as  not  to  impair 
the  legal  rights  or  diminish  tbe  remedies  of 
the  surety.  Findley  v.  Hill,  8  Or.  247,  34 
Am.  Rep.  578:  Broicn  v.  Rathbum,  10  Or. 
1SB-,  1  Am.  &.  Eng.  Enc  Law,  2d  ed.  p.  343; 
I  Brandt,  Suretyship  k  Guaranty,  2d  ed.  i 
2!);  Colebrooke,  Collateral  Securities.  2d  ed. 
S  203;  Tiedeman,  Com.  Paper,  f  422:  2 
Randolph,  Com.  Paper,  2d  ed.  }  909;  Aneri- 
oan  d  General  Mortg.  i  Invest.  Carp.  ▼. 
Marquam,  62  Fed.  960;  Hubbard  v.  Ournry, 
04  N.  Y.  457;  Riley  T.  Gregg,  18  Wis.  666: 
Holmes  v.  Goldsmith.  147  U.  S.  150,  37  L. 
ed.  118,  13  Sup.  Ct.  Rep.  288;  Grafton  Bank 
V.  Kent  |y.  H.)  17  Am.  Dec.  414,  and  note. 
The  question  first  came  before  this  court  in 
Findley  v.  Hill,  8  Or.  247,  34  Am.  Rq>.  578, 
which  was  an  action  on  a  joint  and  several 
promissory  note  executed  by  two  parties. 
One  of  them  set  up  as  a  defense  that  he  was 
a  surety  for  the  other,  and  that  the  payee, 
without  his  assent,  had  entered  into  an 
agreement  with  his  principal  by  the  terms 
of  which  the  time  of  payment  was  extended; 
and  the  court  said :  "If  this  wss  a  valid 
agreement,  it  is  quite  clear  that  it  operated 
as  a  diar'hnrge  of  the  appellant,  for  it  is  well 
settled  that,  where  time  is  given  to  the 
principal  debtor  without  the  assent  of  the 
surety,  by  a  valid  agreement  which  ties  up 
the  hands  of  the  cr«iitor,  the  surety  ia  dis- 
charged." Brovm  V.  Rathbum,  10  Or.  1.18. 
IB  also  an  action  on  a  joint  and  several 
omissory  note,  and  it  was  held  that  one 
the  makers  might  allege  and  prove  at  law 
t}iat  he  was  in  fact  a  surety,  for  the  purpose 
of  showing  that  he  had  beeji  discharged  be- 
e  of  a  voluntary  relinquishment  by  the 
Itor.  with  knowledge  of  bts  suretyship, 
of  collateral  security  of  equal  or  greater 
e  than  the  amount  of  his  debt.  And  in 
recent  case  of  Eughea  v.  ProH,  S7  Or. 
45,  60  Pac.  707,  it  was  held  that  one  Joint 
maker  of  a  promissory  note  might  set  up 
nnd  prove  at  law  that  he  was  a  mere  surety 
for  a  comaker  who  had  aubsequentlj  pud 
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and  discharged  the  Dot«,  but  Cftused  it  to  b« 
■asigued  to  uiotber,  who  brought  an  action 
thereon  to  recover  from  the  lurety.  The 
admiasion  of  parol  evidence  to  show  the  true 
relationship  of  the  malcers  of  a  promiasory 
note,  and  that  the  payee  had  notice  thereof, 
does  not  alter  or  vary  the  terms  of  the  orif^ 
iual  contract,  or  affect  its  integrity.  It  is 
merely  proof  of  an  indepeindent  or  collateral 
fact,  which  operates  to  relieve  the  surety 
fr<Hn  liability  when  tJie  creditor,  with 
knowledge  of  the  fact,  has  changed  the  orig- 
inal or  made  a  new  contract  with  Uie  prin- 
cipaJ  debtor,  without  the  knowledge  of  the 
surety,  or  released  any  security  be  may  bold 
for  the  payment  of  the  debt.  'The  fact  t2iat 
one  debtor  is  a  surety  for  the  other  is  no 
paj-t  of  the  contract  with  the  creditor,"  says 
Mr.  Chief  Justice  Gray,  "but  is  a  collateral 
fact  showing  the  rdation  between  the 
debtors;  and,  if  it  does  not  appear  on  the 
face  of  the  instrument,  this  fact,  and  notice 
of  it  to  the  creditor,  may  be  proved  by  ex- 
Ivinsic  evidence."  Guild  v.  Bvtler,  127 
Mass.  380.  The  creditor  may  rely  upon  the 
note  as  it  is  made,  and  hold  the  makers 
thereof  to  a  strict  performance  of  their  eon- 
tract,and  it  cannot  be  contradicted  or  varied 
by  parol.  If  a  creditor,  however,  has  knowl- 
edge that  they  are  in.  fact  sureties  for  an- 
otlier,  he  may  not  deal  with  such  person  in 
relation  to  the  debt  without  incurrinc  the 
risk  of  releasini;  the  sureties.  The  right  of 
the  surety  to  be  thus  protected  against  the 
acts  of  the  creditor  does  not  depend  upon 
the  terms  of  the  contract,  but  upon  the  equi- 
ties arising  out  of  the  circumstancee  of  the 
case,  and  Uie  creditor  is  affected  by  the 
knowledge  of  the  true  relation  of  hie  debtors. 
acquired  at  any  time  before  he  does  the  a«t 
^tering  the  position  of  the  surety. 

It  is  contended  that,  while  parol  evidraice 
may  be  admissible  to  show  that  one  or  more 
of  the  makers  of  a  promissory  note  are  sure- 
ties, such  fact,  although  known  to  the  payee, 
cannot  be  shown  as  to  all  the  makers,  where 
the  real  debtor  does  not  join  in  the  primary 
obligation.  But,  within  the  meaning  of  the 
rule  under  consideration,  everyone  who  in- 
curs a  liability  in  person  or  estate,  for  the 
benefit  of  another,  without  sharing  in  the 
consideration,  stands  in  the  position  of  a 
surety,  whatever  may  be  the  form  of  his  ob- 
ligation. It  is  true  that  generally  the  pri- 
mary obligor  or  real  debtor  joins  in  the  con- 
tract with  the  sureties.  This  is  not.  how- 
ever, believed  to  be  necessary  or  essential. 
"The  relation  of  suretyship,"  say  the  editors 
of  White  &  Tndor's  Leading  Cases  in  Equity, 
"grows  out  of  the  asaumption  of  a  liability 
at  the  re4|uest  of  another,  and  for  his  bene- 
fit. It  may,  consequently,  arise,  although 
the  name  of  the  principal  does  not  appear 
In  the  instrument  which  constil'itps  the  evi- 
dence of  the  debL"  [Bering  v.  WinoheUeal 
,1  White  &,  T.  Lead.  Cas.  in  Eq.  4th  ed.  149. 
And  in  [Vaited  Statea  v.  Hojcell]  2  Am. 
Lead.  Cas.  Hare  &  W.'s  notes,  5th  ed.  441.  it 
is  said:  "In  this,  however,  as  in  other 
eases,  equity  baa  r^fard  to  the  subptanee  of 
the  transaction.  If  a  promise  be  made  for 
the  benefit  of  another,  without  sharing  in 
fi3  L.  R.  A. 


the  consideration,  the  pron^sor  will  be  • 
surety,  whatever  may  b<e  the  form  of  the 
agreemenL  .  .  .  The  obligation  of  th* 
surety  may  be  indirect  that  another  shall 
perform  or  direct  that  he  will  perform  him- 
self; he  may  be  jointly  bound  or  appear  ob 
the  face  of  the  writing  as  the  sole  debtor 
without  his  being  on  that  account  less  a 
surety,  or  losing  the  equitable  rights  which 
belong  to  him  in  that  capacity."  And  Mr. 
Chief  Justice  Cool^,  in  speaking  to  the 
same  question,  says;  "Now,  a  surety,  as 
we  understand  it,  is  a  person  who,  being  lia- 
ble to  pay  a  debt  or  perform  an  obligation, 
is  entitled,  if  it  is  enforced  against  him,  to 
be  indemnified  by  some  other  person,  who 
ought  himself  to  have  mads  payment  or 
performed  before  the  surety  was  compelled 
to  do  BO.  It  is  immaterial  in  what  form  tbe 
relation  of  principal  and  surety  is  estab- 
lished, or  whether  the  creditor  is  or  is  not 
contracted  with  in  the  two  capadties, — aa 
is  often  the  case  when  notes  are  given  (V 
bonds  taken.  The  relation  Is  fixed  by  the  ar- 
rangement and  equities  between  the  debtors 
or  obligors,  and  may  be  known  to  the  credit- 
or, or  wholly  unknown.  If  it  is  unknown  to 
him,  his  rights  ore  in  no  manner  affected 
by  it;  but,  if  he  knows  that  one  party  is 
surety  merely,  it  is  only  just  to  require  of 
him  that  in  any  subsequent  action  he  may 
take  regarding  the  debt  he  shall  not  lose 
sight  of  the  surety's  equities."  Smith  v, 
Shelden,  36  Mich.  42,  24  Am.  Rep.  6Z9. 
Within  these  principles  there  seems  no  valid 
reason  why  it  may  not  be  shown  by  parol 
that  a  promissory  note  was  in  fact  made  to 
secure  the  debt  and  liability  of  another,  and 
thus  all  tbe  makers  be  entitled  to  the  rights 
of  a  surety  as  to  the  payee  of  such  note  hav- 
ing knowledge  of  the  facts.  If  such  a  note 
is  enforced  against  the  makers,  th^  would 
clearly  be  entitled  to  be  indemniSed  by  the 
principal  debtor;  and  this  is  given  aa  one  of 
the  teeta  of  suretyship.  The  form  of  the 
obligation  would  not  prevent  tbe  introduc- 
tion of  such  evidence,  because,  as  said  by 
Mr.  Justice  Campbel),  in  Canadian  Bank  of 
Commerce  T.  Coumbe,  47  Mich.  358,  11  N. 
W.  198.  "it  is  always  competent  to  show 
that  any  obligation,  whatever  its  form,  was 
in  fact  made  for  the  debt  or  liability  of  an- 
other; and,  where  this  is  the  ease,  the  con- 
tract is  one  of  suretyship,  and  the  surety. 
If  he  is  held  to  pay  it,  may  sue  for  reim- 
bursement. .  .  .  And  when  a  creditor 
knows  that  his  debtor  is  a  surety  he  is  bound 
to  take  no  steps  which  will  change  the  lia- 
bility of  the  principal,  without  the  surety's 
consent.  .  .  .  This  doctrine  is  too  ele- 
mentary to  require  any  discussion."  Mr. 
Brandt  says:  "The  sole  maker  of  a  promis-  - 
Bory  note  is  sometimes  entitled  to  stand  in 
the  position  of  a  surety."  1  Brandt,  Sure- 
tyship &.  Guaranty,  2d  ed.  }  38.  This  state- 
ment of  the  text  writer  is  supported  by 
M'QiieBten  v.  Yoi/trg,  8  N.  H.  19,  in  which 
it  appeared  that  some  time  before  the  date 
of  the  note  sued  on,  Noyes.  the  defendant, 
had  signed  a  note  to  a  bank  as  surety  for 
one  Wyatt;  that,  shortly  before  It  became 
due.  Wyatt,  who  had  gone  from  home,  wrote 
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to  Noj'es,  saying  tbttt  he  ahonld  not  ba  ftble  . 
to  return  in  season  to  m&ke  payment,  and  ' 
requBBting  him  to  abt4Lin  the  money  of  pLain- 
titT,  and  pay  the  note,  promiaing  that  he 
would  replace  it  on  bia  return.  Noyes  - 
■bowed  tbe  letter  to  plaintiff,  and  obtained 
the  money  by  giving  his  individual  note. 
joined  in  by  a  third  party,  and  paid  the 
amount  received  over  txi  tbe  bank.  Wyatt. 
on  hii  return,  offered  to  pay  the  note,  but 
the  plaintiff  permitted  him  to  retain  the 
money,  and  agreed  to  wait  for  the  amount 
due  until  some  future  time.  It  waa  held 
that  Noyes  was  entitled  to  stand  in  the  posi- 
tion of  a  surety,  and  that,  under  the  circum- 
,  Wyatt's  offer  to  pay  should  be 


Ch.  J.,  speaking  for  the  court,  said:  "The 
defendants  in  this  case  gave  the  note  on  ac- 
count ol  Wyatt,  who  promised  to  replace 
the  money  on  his  return  from  Canada;  and 
all  this  was  known  to  the  plaintiff.  I'he 
defendants,  then,  are,  in  our  opinion,  enti- 
tled to  stand  on  the  ground  of  sureties  with 
respect  to  the  plaintiff,  in  the  same  manner 
as  if  Wyatt'a  name  had  been  upon  this  note 
as  a  principal."  He  doctrine  that  the  of- 
fer of  Wyatt  to  pay  tbe  note,  and  the  a^eo- 
ment  of  the  balder  that  he  might  retain  tbe 
money,  were  sufficient  to  justify  the  jury  in 
finding  that  there  was  a  contract  for  an  ex- 
tension of  payment,  has  been  doubted 
{Hoyt  V.  French,  24  N.  H.  ISS,  203),  but 
the  holding  that  Noyes  was  entitled  to  tbe 
rights  of  a  surety  has  not  been  questioned, 
eo  far  as  we  are  advised.  It  is  a  familiar 
rule  til  at.  when  property  of  any  kind  ia 
mortgaged  or  pledged  by  the  owner  for  tbe 
debt  of  another,  it  occupies  the  position  of 
a  surety  or  guarantor,  and  anything  that 
would  discharge  an  individual  surety  who 
was  personally  liable  will,  under  similar 
ci  re um stances,  discharge  such  property.  1 
Brandt,  Suretyship  t  Guaranty,  2d  ed.  S  34; 
24  Am.  &  Eng.  Gnc.  Law,  p.  722.  And  no 
"•rason  is  apparent  why  the  same  rule  should 
not  apply  to  one  who  has  loaned  the  credit 
of  his  name  as  security  for  the  payment  of 
another's  obligation.  There  is  no  greater 
virtue,  as  a  matter  of  law,  in  a  tract  of  land 
or  a  chattel  that  may  be  pledged  to  secure 
the  payment  of  a  debt  tban  in  the  name  of 
the  owner.  According  to  the  answer,  the 
individual  credit  of  tbe  makers  of  the  note 
upon  which  the  action  is  founded  was  giv- 
en tor  the  debt  of  the  guarantee  company, 
to  the  knowledge  of  tbe  payee ;  and  under 
•ucb  circumstances  the  principles  of  equity 
and  natural  justice  would  prevent  her  from 
dulling  with  the  real  debtor  in  any  way  so 
as  to  change  the  status  of  the  parties  or  the 
contract  without  the  consent  of  all.  Now, 
it  is  elementary  law  that  a  surety  will  be 
discharged  where  a  valid  contract  is  made 
between  the  creditor  and  the  principal  debt- 
or extending  the  lime  of  payment,  or  where 
securities  held  by  the  creditor  are  voluntari- 
ly surrendered  without  the  consent  of  tie 
surety,  at  least  to  the  value  of  such  securi- 
ties. The  answer  allege*  and  the  demurrar 
83  L.  B.  A. 


admits  that  Mrs.  Wertheimer,  tke  original 
payee  ol  the  note,  not  only  nuide  &  eontraet 
with  the  guarantee  company  extending  the 
time  of  the  payment  of  the  debt,  but  at  tbe 
same  time,  took  a  mortga^  ihi  real  prop- 
erty from  it  aa  additional  security,  of  great- 
er value  than  the  amount  of  the  debt,  and 
afterwards  released  such  mortgage  witho«it 
the  knowledge  or  consent  of  the  defendants. 
If  this  is  true,  and  the  defendants  were  in 
fact  sureties  for  the  company,  or  entitled  to 
stand  in  tbe  position  of  sureties,  it  is  a  com- 
plete defense,  for  the  reason,  stated  by  Mr. 
Colebrooke,  that:  "The  surety  is  entitled 
upon  payment  to  he  subrogated  to  the  col- 
lateral securities  held  by  the  creditor  from 
the  principal  debtor,  whether  such  securities 
were  received  at  the  time  the  contract  of 
suretyship  was  entered  into  or  subsequent- 
ly, or  without  the  knowledge  of  the  surety. 
I'his  right  of  the  surety  ia  one  not  founded 
upon  contract,  but  is  supported  upon  prin- 
ciples of  equity  and  natural  justice,  and 
the  tendency  is  to  enlarge  and  extend  its  ap- 
plication." Colebrooke,  Collateral  Securities, 
2d  ed.  S  212.  This  question  aJ'ose  in  the 
case  of  Baker  v.  Briggt,  S  Pick.  122,  19  Am. 
Dec.  311,  where  the  surrender  of  a  horse  and 
gig  of  the  principal,  which  had  been  received 
from  him  as  security  after  the  debt  was 
contracted,  was  held  to  exonerate  the  sure- 
ty; and  it  waa  said  that  this  result  would 
follow  whenever  the  creditor  relinquished 
assets  or  effeoU  of  any  descriptioD  which 
might  have  been  applied  in  payment. 
"Now,  it  seems  to  he  a  well-settled  principis 
in  equity,"  says  Parker,  Ch.  J.,  "that  a 
creditor  who  has  the  personal  contract  of 
his  debtor,  with  a  surety,  and  has  also,  or 
takes  afterwards,  property  from  the  princi- 
pal as  a  pledge  or  security  for  his  d^t,  is 
to  hold  the  property  fairly  and  impartially 
for  the  benefit  of  tbe  surelr  as  well  as  him- 
self; and,  if  he  parts  with  it  without  the 
knowledge  or  against  the  will  of  the  surety, 
he  shall  lose  his  claim  aginst  the  surety  to 
the  amount  of  the  property  so  surrendered." 
To  the  same  ^ect  is  Brown  v.  Rathbum, 
10  Or.  158;  also  Denny  v.  8eeUy,  34  Or. 
364,  SB  Pae.  976.  Under  the  law.  then,  and 
upon  the  facts  pleaded,  it  seems  to  us  clear 
that  the  defendants  stand  in  the  position 
ol  accommodation  makeirs,  or  sureties,  as 
between  themselvea  and  the  Portland  Guar- 
antee Company,  and  that,  if  the  payee,  with 
knowledge  of  that  fact,  so  dealt  with  the 
company  as  to  relinquish  or  release  to  it  any 
securities  she  may  have  had  for  tbe  payment 
of  the  debt,  she  thereby  discharged  tbe  de- 
fendants from  liability  to  the  extent  and 
value  of  the  securities  so  released;  and,  as 
tbe  plaintiff  purchased  with  full  knowledjn 
of  all  the  facts,  she  standa  in  no  better  posi- 
tion than  her  assignor. 

In  our  opinion,  therefore,  the  court  below 
was  in  error  In  sustaining  the  demurrer  to 
the  answer,  for  which  reason  the  jvdgmenl 
must  be  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer, 
and  for  such  further  proceedings  as  may  be 
proper,  not  inconsistuit  with  this  opinion- 
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eOUTHKRN  RAILWAY  COMPAlfY,  ±ppt. 
<es  8.  C  T0.> 

k.  RTldeaae  of  fallnrv  to  rtaa  tha  bell 
or  blow  tli«  iThlalle  (of  m,  rsllroad 
BraaalBK  a  m]l«  from  tti«  acene  of  ■□  acci- 
dent br  whlcb  SD  iDfaoC  uiioa  tbe  tnck  wu 
killed  la  admlsalble.  where  the  camplalnt 
Chargea  f"™  uegllKence  and  reckleuneaa  In 
numlnx  the  tralD,  and  the  anawer  leta  up 
CDntrlt>utor7  oesllsence  on  the  part  of  the 
Infant'a  parenta,  while  the  complaint  aJlegea 
that  the  mother  of  the  child  was  accuitomed, 
when  she  beard  the  algnali  given  for  tbat 
croaalnKi  to  look  out  apon  tlie  track  to  see  If 
anj  of  the  chlldreii  wen  In  danger. 

at>  RafwBlBK  to  >llaiT  a  irltaaaa  to  an- 
■*rer  a  qHOatlon  which  Olla  for  an  ax- 
preaalOD  of  opinion  will  not  wnnant  reversal, 
ercD  If  erroneooB,  when  It  waa  harmleoa. 

S.  Brror  la  ref  uias  to  alloir  tke  craaa- 
•xamlaatloa  of  a  wltnesi  maf  be  cured  hj 
•ubnaaentlj  permitting  •     ' 


4.  TavttaioaT'  aa  to  4le«larattoaa  of  eia- 
ployoH  after  an  accident  (or  which  the  em- 
ployer  la  aonght  to  be  held  liable  mar  be  ad- 
mitted to  contradict  a  wltneaa.  when  the 
foundation  haj  been  properly  laid  therefor. 

0*  Proof  of  damavea  la  aot  aeoeaaary 
to  ■nntala  a  reeoverr  tor  the  death  Of 
a  cblld  under  Oer.  SUt.  |  S3ie,  proTldlng 
that  "the  Jury  maj  live  anch  damaxea  aa  the; 
tliink  proportioned  to  the  Injur;  resulting 
from  anch  death,  to  the  parties  reapectlTelr 
for  whom  and  far  whoia  beneflt  iucb  action 
Bhall  be  brought." 

«.  Aa  iaappllcable  lUaatratloB  la  aa 
lantraotloB  to  the  Jar;  Ig  not  prejndlclal 
error  If  It  la  not  each  aa  to  mlalead  them. 

T.  A  technlcAl  error  In  anrliiK  that  b> 
lafaat  alxtcea  moatlia  old  eoald  aot 
be  a  treapaaaer  Ig  not  prejudicial  error  In 
an  Inatnictlon  to  the  Jur;  aa  to  the  killing 
of  the  infant  b;  a  train,  when  the  remarka  of 
the  Judge  draw  the  attention  of  the  Jurj  to 
the  dlatinctloQ  between  the  Infant  and  an 
adult,  and  state  that  auch  an  Infant  cannot 
be  guilt;  of  contributor;  negligence,  and  doea 
not  know  right  from  wrong. 

•.  A  railroad  companr  la  liable  (or 
eaulBff  the  deatb  of  aa  lafaat  apoo 
Kb  track.  If  the  direct  and  proximate  cauae 
of  the  accident  waa  negligence  In  falling  to 
keep  a  reaaonabla  lookout,  and  to  dIaeoTer 
the  child  In  time  to  hare  prevented  the  In- 


(Jnne   2T,    IMO.) 


Note. — Ai  to  the  dut;  of  a  railroad  compan; 
4a  maintain  lookout  on  a  railroad  train,  ae« 
Smith  T.  Norfolk  A  8.  B.  Co.  (N.  C.)  2D  L.  K.  A. 
28T,  and  note;  also  Pickett  t.  Wilmington  &  W. 
B.  Co.  (N.  C.)  SO  U  B.  A.  2&T:  and  Neal  v. 
Carolina  C.  S.  Co.  (N.  C]  49  L.  E.  A.  684. 

Also,  on  tbe  question  of  the  care  required  to 
prevent  Injuring  am  all  children  upon  the  track. 
Me  Bottoma  t.  Beaboard  A  R.  B.  Co.  (N.  C)  ZS 
E..  B.  A.  TS4,  and  iioW;  and  Onon  t.  Ohio  Blrw 
R.  Co.  (W.  Vk.)  SS  L.  B.  A.  BTS. 
«8  L.  B.  A.  < 


Greenville  County  in  favor  of  plaintiff  in  as 
action  brought  to  recover  damages  for  the  iX 
leged  negligent  killing  of  pUintiS'B  iote* 
tate.     Affirmed. 

Tbe  facte  s.re  stated  in  the  opinion. 

Mr.  T.  P.  OoULran,  for  a.pp«llant: 

A  railroad  companj  does  not  owe  the  BamA 
dut;  to  a  tTespaasn-  that  it  does  to  a  paa- 
acnger  or  one  of  ita  employee!. 

UaU  V.  Cohimbia  A  0.  H.  Oo.  34  S.  C.  299, 

13  a  B.  637 ;  Smalley  v.  Southern  R.  Co.  57 
8.  C.  243,  35  S.  E,  489;  Danoin  v.  Charlotte, 
C.  i  A.  R.  Co.  83  S.  C.  631,  G5  Am.  Rep.  32; 
19  Aid.  ft  Eng.  £nc  Ijb.w,  1st  ed.  p.  935; 
Central  R.  &  Bkg.  Oo.  v.  Vaughan,  93  Ala. 
209,9  So.  4Q8;  Thomas  v.  Chicago,  M.  d  Bt. 
P.  R.  Co.  103  Iowa,  849, 3»  L.  R.  A.  39B,  72  K. 
W.  7B3i  Beaboard  A  R.  R.  Oo.  t.  Joyner,  92 
Va.  364,  23  S.  E.  77S;  felton  t.  Aubrey,  20 
C.  G.  A.  436,  43  U.  S.  App.  273,  74  Fed.  360; 
Teaaa  d  P.  R.  Oo.  v.  Bmith,  31  L.  R.  A.  321, 

14  C.  C.  A.  609,  30  U.  S.  Am.  176,  67  Fed. 
526;  Kanaaa  City,  Ft.  8.  A  M.  R.  Oo.  v. 
Cook,  23  L.  R.  A.  181,  13  C.  C.  A.  364,  31  U. 
S.  App.  177,  66  Fed.  116;  Neupport  New  A 
U.  Valley  Co.  v.  ffoiw,  3  C.  G.  A.  121,  6  U, 


App.  493,  76  Fed.  201. 

Up  to  the  point  of  discoTery,  the  duty  of 
a  railroad  company  to  all  trespassera,  wheth- 
er infajit  or  adult,  is  ezactl;^  the  same. 

A  chUd  utting  upon  the  tradi,  at  a  place 
not  open  to  travel,  muat  occupy  some  rela- 
tion to  the  company.  It  is  eiUier  lawfully 
or  unlawfully  upon  tlie  track;  there  is  bo 
middle  ground.  There  ia  no  pretense  that 
it  had  a  legal  right  to  be  there;  it  muit 
therefore  have  been  there  unlawfully,  and 
if  BO,  it  muat  have  occupied  the  relation  of 
trespasser. 

LittUjohn  V.  Riohmoni  A  D.  R.  Oo.  49  B. 
G.  12,  26  B.  E.  967;  Bheehan  v.  at.  Paul  A 
D.  R.  Co.  22  G.  C.  A.  121,  46  U.  S.  App.  498, 
76  Fed.  EOS. 

In  operating  ita  trains,  a  railroad  owes  no 
more  duty  towards  an  infant,  as  suiji,  than 
towards  an  adult  treapaaaer. 

BuEwell,  Per»onal  Injuriea,  I  78;  3  Elli. 
ott.  Railroads,  {  1250;  A.ldbama  G.  8.  R.  Oo. 
V.  Uoorer,  116  Ala.  642,  22  So.  900;  Feltoit 
V.  Aubrey,  20  G.  C.  A.  436,  43  U.  S.  App.  278, 
74  Fed.  350;  Morrissey  v.  Eattem  R.  Co.  126 
Mass.  377,  30  Am.  Rep.  636;  Johnson  v.  Boa- 
ton  A  M.  R.  Oo.  126  Mass.  75;  Moore  y. 
Pennsylvania  R.  Co.  99  Pa.  301,  44  Am.  Rep. 
108;  Hydraulio  Works  Co.  v,  Orr,  83  Pa, 
332;  Gillespie  v.  MoOowan,  100  Fa.  144,  49 
Am.  Rep.  365;  2  Wood,  Railroads,  1496, 
note;  Em  parte  Btell,  4  Hughes,  1S7,  Fed. 
Gas.  No.  13,358;  Philadelphia  d  R.  R.  Co. 
V.  Bpearen,  47  Pa.  300,  86  Am.  Dec.  644; 
Wright  V.  Boston  A  A.  R.  Co.  142  Mass.  290, 
7  N.  E.  866;  Woodruff  t.  Northern  P.  R.  Oo. 
47  Fed.  680;  Chrystal  v.  Troy  A  B.  R.  Oo. 
105  N.  Y.  164,  11  N.  E,  380. 

Children  have  no  right  to  be  upon  t^e 
track  of  a  railway,  and  it  is  contrary  to  aD 
the  principlee  underljdng  this  branch  of  the 
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biw  to  bold  tiiiit  Uie  cnnpaajr  !■  bound  to 
rMpond  in  damaeGs  for  an  injury  to  them, 
when  they  are  tnere  wron^iily,  unless  it 
could  have  prevented  the  injury  by  the  ezer- 
ein  of  HUch  care  as  ought  to  be  obeerved  by 
them  in  view  of  the  locality. 

2  Wood,  Railroads,  1476;  Flov>er  t.  Penn- 
tylvania  R.  Co.  69  Fa.  210,  8  Am.  Rep.  251 ; 
Darwin  v.  Charlotte,  0.  A  A.  R.  Co.  23  S.  C. 
631,  66  Am.  Kep.  32;  AtahUon  A  N.  R.  Co. 
T.  Ftinn,  24  Kan.  027  ;  Ohioago,  B.  A  Q.  R. 
Co.  T.  fifumpa,  eg  111.  409;  MoMaiuM  T. 
l^ortltem  0.  R.  Co.  30  Hd.  438;  Ottertag  v. 
Pacific  R.  Co.  04  Mo.  421 ;  PHlixieiphia  A  R. 
R.  Co.  V.  flunvmeU,  44  Pa.  376,  64  Am.  Dec. 
467. 

NotiM  cannot  be  imputed  upon  the  fact 
alone  that  the  engineer  was  in  pofition  to 
tee  the  plaintiff  on  the  trade,  but  hia  pres- 
ence must  have  been  observed  under  circum- 
ctauees  which  clearly  imputo  Icnowledj^  of 
hia  helpleaa  condition. 

Sheehan  v.  St.  Pa«l  S  D.  R.  Co.  22  C.  a 


It  really  tendi  to  support  the  d( 

contention  that  the  eu^neer  did  not  see  the 
child,  and  recognize  ft  aa  ludi,  In  time  to 
avoid  striking  It. 

Louaiv\lle,V.  0.  d  P.  R.  Co.  t.  WiUumiu, 
60  MiSB.  631,  12  So.  BG7. 

The  presiding  judge  erred  in  admitting 
evidence  of  the  defendant's  failure  to  give 
the  Rtotutory  signals  for  the  Burnett  Croea- 
ing.  The  signals  required  to  be  sounded  for 
that  crossing  were  for  tlie  protection  of  per- 
(ons  at  that  crossing. 

'Srelyi  v.  Charlotte,  O.  A  A.  R.  Co.  33  S.  C. 
136,  11  B.  E.  636;  Hole  t.  OoWmbia  A  O.  R. 
Co.  34  S.  C.  292,  13  S.  E.  637;  Barher  v. 
Richmond  A  D.  R.  Co.  34  S.  C.  444,  13  S.  E. 
030;  Kiwtrd  v.  Columbia,  V.  A  h.  R.  Co.  30 
S.  C.  617,  IR  8.  E.  J19;  Sankinaon  t.  Char- 
lotte, O.  A  A.  R.  Co.  41  S.  C.  I,  IB  8.  E.  206. 
On  petition  ^or  rehearing. 

When  the  circuit  judge  ruled  that  the  de- 
fendant must  show  that  the  accident  was  un- 
avoidable, that  they  could  not  help  it,  auch 
ruling  had  a  double  effect;  it  formed  the 
basis  of  bis  refusal  of  the  nonsuit,  and  it  re- 


quired the  defendant  to  put  up  testimony. 
The  burden  of  proof  was  cast  upon  it  to  dis- 
prove the  prima  fscie  case  made  out  by  the 


mple  fact  of  killi 

llie  effect  of  the  judge's  error  is  palpable. 
We  were  deprived  by  this  ruling  of  two  sub- 
stantial rights;  (1)  To  rest  our  cose  upon 
the  plaintiff's  testimony;  (2)  to  secure  the 
right  to  open  and  reply  in  argument  The 
position  of  this  court  that  the.  ruling  was 
''harmlesa  error"  is  subetantially  to  hold 
that  neither  of  these  privilegee  Is  worthy  to 
be  taken  into  account 

The  question  aa  to  which  party  is  entitled 
to  open  and  reply  has  always  been  regarded 
as  a  material  matter. 

Adtiiaon  v.  Dunoon,  35  B.  C.  ISG,  14  8.  E. 
306;  State  v.  Atkiru.  49  S.  C.  481,  27  8.  E. 
464;  Frost  v.  Berkeley  Photpha,te  Co.  42  S. 
C.  414,  26  L.  R.  A.  693,  20  B.  E.  2S0. 

He  who  in  a  court  of  justice  undertakes  to 
6S  L.  B.  A. 


establiah  a  claim  against  another,  or  set  np 
a  release  frmn  anoUier'a  claim  against  him- 
self, must  produce  the  proof  necessary  to 
make  good  his  contention.  If  he  undertakes 
to  make  out  a  case,  whether  affirmative  or 
negative,  this  case  must  be  made  out  by  him, 
or  judgment  must  go  against  him. 

Wharton,  Ev.  S  356;  Brown  v.  Brtnett,  44 
8.  C.  3S2,  22  B.  E.  412. 

Is  it  harmless  error  to  rdieve  the  plain- 
tiff of  this  plain  legal  duty,  and  east  the  bur- 
den upon  the  defendant  to  disprove  what  tiia 
plaintiff  must  establish  t 

Barry  v.  Butlin,  6  Curt  Eccl.  B^.  637; 
Davit  V.  Rogera,  1  Houst.  (Del.)  B5;  2  Am. 


is  a  prejudicial  e 

2  Enc.  Ft.  &  Pr.  563. 

Mtaars.  A.  H.  Deam  and  Jvaapk  A.  JCe« 
Onlloncli,  for  respondent: 

In  an  action  against  a  railroad  eompany 
for  negligence,  at  ccnnmon  law,  evidence  of 
its  failure  to  ^ve  the  signala  required  by 
statute  at  public  croeaings  near  the  accident 
is  competent  to  support  the  allegation  of 
reckless  negligence. 

Maok  V.  8out\  Bound  R.  Co.  62  S.  C.  823, 
40  L.  R.  A.  679,  29  8.  E.  90S. 

The  admissifms  of  a  party  may  always  be 
given  in  evidence  acainat  him. 

Charleeton  A  8.  H.  Co.  v.  Blak«,  12  Rii^. 
L.  634. 

Even  it  the  engineer  and  fireman  be  viewed 
only  in  the  li^ht  of  agents  of  tbe  defendant, 
the  said  admissions  and  declarations,  being 
made  within  tbe  due  scope  of  their  agency, 
would  be  binding  upon  the  defendant 

2  WTiarton,  Bv.  i  1177;  IforsB  v.  Oonnee- 
Uoul  River  R.  Co.  6  Gray,  460;  1  Am.  &  Eng. 
Enc.  Law,  2d  «d.  pp.  690  et  seq.;  Watdrop  v, 
fJrecnioood,  L.  A  B.  R.  Co.  28  S.  C.  158,  5  S. 
E.  471 ;  Carrick  v.  Florida  C.  A  P.  R.  Co.  53 
S.  C.  448,  31  S.  E.  334. 

The  testimony  was  entirely  ctKnpat«nt  as 
being  a  part  of  the  rea  geata. 

Rtate  V.  Arnold,  47  S.  C.  13,  24  8.  E.  9SG. 

FlaJntiff  proved  facts  from  which  negli- 
gence on  the  part  of  the  rtulroad  company 
oould  reasonably  be  inferred,  and  therefore 
there  was  no  error  cm  the  part  of  the  circuit 
judge  in  refusing  the  order  for  nouEuit 

Brid^er  v.  Aahecille  A  B.  R.  Co.  25  B.  C. 
20. 

Children  so  yonng  aa  to  Iw  no»  eut  /uria 
cannot  be  guilty  of  contributory  negligence. 

7  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  405; 
G^nn  V.  Ohio  River  R.  Co.  42  W.  Va.  676,  36 
L.  R.  A.  675,  26  S.  E.  548,  36  W.  Va.  173,  U 
8.  E.  466,  37  W.  Va.  421,  18  S.  E.  628; 
Rainee  v.  Chesapeake  A  O.  R.  Co.  39  W.  Vs. 
60,  24  L.  R.  A.  Z2B,  19  B.  E.  565;  Laf/ae  v. 
Ohio  River  B.  Co.  36  W.  Va.  438,  14  S.  E. 
123 ;  Heard  v.  Chesapeake  A  0.  R.  Co.  26  W. 
Va.  455;  BoUome  v.  Seaboard  A  R.  R.  Co. 
114  N.  C.  890,  25  L.  R.  A.  784,  19  S.  E.  730. 

We  invito  the  court's  attention  especially 
to  the  caaes  of  Gunn  v.  Ohio  River  R.  Co.  At 
W.  Va.  676,  36  L.  R.  A.  676,  26  S.  E.  546; 
Bottoms  V.  Seaboard  A  R.  R.  Co.  114  N.  C 
899,  26  L.  R.  A.  786,  10  S.  E.  730;  CJMOOff* 


»00. 


Uuox  T.  BouTHEBS  Railwat  Co^ 


Oitu  R.  Co.  T.  WOotm,  138  lU.  S70,  21  L.  B. 
A.  76,  27  N.  E.  896. 

These  were  Cftsee  inTolviiig  ths  lialNlity  of 
K  railroad  company  for  the  killinK  o'  infants 
who  happeiMd  to  wander  upon  tho  track  of 
the  reBpectiTe  defendants;  aad  the  duty  of 
the  ruilrood  oompanf  to  keep  a  proper  look- 
out, ajtd  the  question,  of  tre«pas8  ajid  con- 
tributory neRligence,  ixe  coniidercd  at 
length,  and  the  authoritiea  ore  oleor,  u- 
haustire,  and  conrinclng. 

Cmrj,  A.  J,  delivered  the  opinion  of  the 
court: 

The  facte  of  this  case  ore  thaa  auoeinctly 
Mt  forth  in  the  preliminary  statement  pref- 
acing the  argument  of  the  appellant'*  at- 
torneyi,  and  admitted  to  be  correct  by  tlie 
respondent's  attomeye,  to  wit;  "Action  for 
damai^ee,  fl,999.B9,  instituted  in  the  court 
of  common  pleas  for  GTcenTille  count;  Sep- 
tember 2D,  1399,  by  Robert  Mason,  ae  ad- 
minietrator  of  Clara  Belle  Mason,  deceased, 
for  alleged  negligent  killinK  of  intestate  by 
defendant,  tkiuthem  Rajhray  Company, 
near  Bouth  Tiger  trestle,  in  Spartanburg 
county,  on  Atlanta  t  Charlotte  Air-Line 
Railway,  Angust  SI,  1898.  The  Intestate 
WHS  a  child  sixteen  months  old,  and  wae 
killed  on  the  trade,  atout  70  yards  frcan  a, 
D^ghborhood  CTOsaine,  near  the  house  of  her 
f&t£er,  the  plaintiff  in  this  suit  Tried  be- 
fore Judge  Qary  and  a  jury  at  Greenville 
Novemher  22,  1899.  Verdict  for  plaintiff, 
91,999.99.  I'he  plainUff  alleges  that  oa  the 
day  named  the  child  crawled,  unobserved, 
from  the  plaintiff's  houoe,  which  is  near  the 
trade  and  in  full  view,  and  got  upon  the 
track,  the  mother  at  the  time  having  no 
servants  about  the  placs,  and  being  herself 
erf^aged  in  domestic  duties;  that  the  plain- 
tiff was  away  Jrom  home  at  the  time;  that, 
about  a  mile  from  the  point  of  collision,  de- 
fendant's trade  crosses  a  public  highway, 
and  the  mother  was  accustomed  to  watch 
upon  the  trade  for  her  children  when  the 
signals  for  that  crossing  were  given;  that 
upon  the  occasion  in  questjon  the  defendant 
failed  to  give  the  signals,  and,  if  the  eignali 
were  given,  the  mother  did  not  hear  tbem; 
that,  while  the  child  was  seated  upon  the 
track,  one  of  the  defendant's  trains,  which 
was  behind  time,  and  run  at  an  unusually 
rapid  speed,  redclessly  and  with  grossest 
negligence  ran  over  the  child  and  killed  it; 
that  at  the  time  the  child  was  seated  on  th< 
track  at  a  point  where  a  neighborhood  road 
or  'traveled  place'  crosses  said  track,  and  the 
required  signals  were  not  given;  that  the 
agents  of  the  defendant  Icnew  the  location  of 
the  plaintiff's  house,  and  for  almost  a  mile 
in  the  direction  from  which  the  train  ap- 
proached the  track  was  straight;  that  the 
engineer  and  fireman  saw  the  child  upon  tht 
track  in  ample  time  to  have  stopped  thi 
train  before  striking  it,  and,  if  they  did  not 
nf^ually  nee  nnd  recognize  it,  they  could,  by 
the  exercise  of  ordinary  care  in  keeping  a 
lookoui,  have  seen  and  recognized  it,  and 
stopped  the  train  in  time  to  avoid  striking 
it.  I'he  specific  acts  of  n^ligenee  recapitu- 
lated in  the  complaint  are  stated  to  be  (1) 
63  L.  R.  A, 


time  to  avoid  the  colli- 
sion; (2)  after  flret  seeing  the  object,  in  not 
keeping  a  strict  watch  upon  it,  by  which 
Ihey  would  have  recognized  it  as  a  human 
being  in  time;  (3)  in  not  keeping  a  proper 
lotricout  aI<Hig  this  stretch  of  track,  which 
ordinary  care  and  a  proper  r^rd  for  life 
(human  and  animal)  demasdea,  as  well  as 
the  law  of  the  land,  which  would  have  en- 
abled the  fireman  or  engineer  to  have  seen 
the  child  in  time.  The  remaining  allega- 
tions of  the  cMnplaint  are  formal,  referring 
to  the  incorporation  of  defendsjit,  the  heirs 
at  law  of  the  intestate,  the  appointment  of 
the  plaintiff  as  admiiiistrator,  and  the 
amount  of  damagee.  The  answer  of  the  de- 
fendant admits  its  corporate  existence,  that 
the  child  was  killed  by  its  train,  and  denies 
the  other  allegations  of  the  complaint.  It 
alleges  that  the  child  was  a  trespasser  upon 
the  track  at  a  place  where  she  had  no  legal 
right  to  be,  and  where  the  servsuts  of  Uie 
company  had  no  reascm  to  suppose  she 
would  be;  that  as  soon  as  she  was  discov- 
ered they  did  all  in  their  power  to  avoid  the 
accident;  that  the  defendant  owed  no  duty 
to  the  child,  save  to  exerdse  ordinary  eare 
to  avoid  injuring  it  after  discovery;  that  it 
was  impossible  for  the  engineer  to  have  seen 
the  child  in  time  to  avoid  striking  it,  as  the 
child  crawled  upon  the  track  on  the  left  side 
of  the  engine,  when  the  train  was  not  more 


it  also  pleads  the  contibutory  negligence 
of  the  parents."  The  appellant  has  argued 
the  exceptions  under  Uie  heads  of  "Evi- 
dence," "MoUmi  for  Nonsuit,"  "Burden  of 
Proof,"  and  "Judge's  Chargei" 

Subdivision  "a''  of  the  first  exception  as- 
signed error  as  follows:  "  (a)  The  preeiding 
judge  erred  in  admitting  evidence  to  the  ef- 
fect that  the  defendant  failed  to  ring  the 
bell  or  blow  the  whistle  for  the  Burnett 
crossing,  a  mile  from  the  scene  of  accident, 
for  the  reason  that  said  testimony  was  ir- 
relevant to  the  issue.  This  exception  ap- 
Blies  to  the  testimony  of  Robert  Mason,  T.  J. 
umett,  Ida  Hason.  Henry  Pinson,  and  Wil- 
liam Smith  upon  this  point,  and  the  ruling 
of  the  presiding  judge  to  this  effect:  'I 
think  the  failure  to  blow  the  whistle  or  ring 
the  bell  is.  according  to  law,  evidence  of  neg- 
ligence.'" The  complaint  alleges  gross  neg- 
ligence and  recklessness  on  the  part  of  the 
defendant  in  running  its  train  at  the  time 
the  accident  occurred,  and  the  answer  sets 
up  the  defense  of  contributory  negligence 
on  the  part  of  the.  infant's  parents.  The 
complaint  also  allies  that  the  highway 
crosses  the  defendant's  track  about  a  mile 
from  the  place  where  the  collision  took  place, 
and  that  when  the  statutory  signals  were 
given  when  approaching  said  crossing  the 
mother  of  the  child  was  accustomed  to  look 
out  upon  defendant's  track  to  see  if  any  of 
the  children  were  in  danger;  that  the  defend- 
ant failed  to  give  the  statutory  signals  (at 
least,  she  did  not  hear  them)  on  Uiat  occa- 
sion. Under  these  circumstances,  the  circuit 
Judge  properly  allowed  the  jury  to  considet 
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thii  teitimonT  In  determining  the  prozi- 
mate  cause  of  the  injury.  Maek  v.  South 
Bound  K.  Co.  62  S.  C.  323,  40  L.  R.  A.  079, 
2D  8.  K  005. 

SubdiviBion  "b"  aJleges  error  as  follows: 
"(b)  The  presiding  judge  erred  in  refusing 
to  allow  the  witness  J.  D.  Fettus  to  anaw«r 
th«  question;  'If  it  had  been  one  of  your 
own  children  on  that  track  at  the  time, 
could  you  have  done  snythin^  mor«  to  pre- 
vent Btriking  itT' — such  question  being  com- 
petent and  relevant  to  show  that  dwree  of 
care  exercised  by  the  engineer  after  he  dis- 
covered the  child  crawling  upon  the  trade." 
This  question  meretv  callel  forth  an  esprei- 
sion  of  opinion,  ana,  even  if  it  could  b«  re- 
garded as  erroneous,  it  wb»  harmless. 

Subdivision  "c"  ie  as  followi:  "(c)  The 
presiding  judge  erred  in  refusing  to  allow 
the  defendant  to  cross-exsjnine  the  witness 
Ed.  James,  who  wai  put  up  by  plaintiff." 
When  a  witneea  is  awom,  lie  becomes  sub- 
ject to  examination  in  chief  and  to  cross-ex- 
amination. The  right  of  cross-exam  in  ation 
is  not  destroyed  by  the  failure  to  examine  in 
chief.  TbiB  error  was,  however,  cured  vben 
the  defendant's  attorney  thereafter  waa  per- 
mitted to  cross-examine  the  witness. 

Subdivision  "d"  ia  aa  follows:  "(d)  The 
presiding  judge  erred  in  overruling  defend- 
ant's objection  to,  and  allowing  the  witness 
Ed.  James  to  answer,  the  question:  'Did 
Mr.  tettuB  say,  down  there  at  the  track, 
that  he  thought  that  it  was  a  dog  or  a 
chicken  until  lie  got  too  close!  Answer. 
Yes,  sir;  he  did,' — upon  the  ground  that  the 
declaration  was  not  a  part  of  the  rM  geHa 
and  was  irrelevant  to  the  issue."  When 
FettUB  waa  on  the  stand  he  was  asked  if 


where  the  collision  took  place,  at  the  time 
Mason  climbed  up  in  the  cab,  that  he 
thought  it  was  a  doc  or  a  chicken  on  the 
track,  and  that  he  did  not  have  time  to 
Btop  then.  He  answered,  "No."  The  foun- 
dation was  properly  laid  for  contradicting 
the  witness,  and  the  testimony  was  at  least 
admissible  for  that  purpOEe. 

Subdivisions  "e,"  "f,  and  "g,"  are  as  fol- 
lows: "(e)  The  presiding  judge  erred  in 
overruling  defendant's  objection  to,  and  al- 
lowing the  witness  Hampton  Mason  to  an- 
swer, the  question;  'Did  vou  hear  the  flre- 
man  Bay  to  the  engineer,  If  you  had  paid 
attention  to  me  when  I  told  you  that  there 
was  someUilng  on  the  track,  maybe  this 
thing  would  not  have  happened  J"  Yes,  air,' 
— for  the  same  reason  aa  in  'd,'  mipra.  (f) 
The  presiding  judge  erred  in  overruling  de- 
fendant'a  objection  to,  and  allowing  the  wit- 
ness Bobert  Mason  to  answer,  the  qucBtion. 
'And  did  he  [engineer]  say,  "I  thought  it 
wa«  a  dog  or  a  ehii^n  until  I  got  up  close 
to  it?"  YeB,  air,' — for  the  same  reason  as 
in  'd,'  supra.  ( g)  The  presiding  judge  erred 
in  overruling  defendant's  objection  to,  and 
allowing  the  witness  Ida  Mason  to  answer, 
the  question,  'Did  jou  hear  the  engineer  say 
to  your  husband  that  he  thought  that  the 
child  was  a  dog  or  a  chicken  until  he  got 


'd,'  supra."    They  are  disposed  of  bj  what 
was  said  in  considering  subdivision  "d." 

The  second  exoeptjon  is  as  f(ri1ows;  "The 
presiding  judge  erred  in  overruling  defmd- 
unt's  motion  for  a  nonsuit:  [a)  There  wis 
an  entire  failure  of  proof  of  n^ligence  na 
the  part  of  the  defendant  (b)  The  evidence 
shows  that  the  child  was  upon  the  track  at 
a  point  where  it  had  no  l^al  right  to  be, 
and  where  the  defendant  is  not  presumed  to 
have  supposed  that  it  would  be.  It  was  in- 
cumbent upon  plaintiff  to  offer  testimony 
tending  to  show  that  thechildwasdiscovered 
by  defendant's  agents  in  time  to  avoid  strik- 
ing it,  and  that  Uiey  n^ligently  failed,  after 
such  discovery,  to  avoid  the  disaster.  There 
is  a  totel  failure  of  the  testimony  up<Hi  both 
of  these  poiute.  (e)  It  was  error  to  hold 
that  a  child  could  not  be  a  trespasser  on  a 
railroad  track,  (d)  It  was  error  to  hold 
tl>at  tiie  child  waa  not  wrongfully  on  the 
traok.  (e)  It  waa  error  to  apply  tbe  rule 
in  DoMner's  Com  [i  Rich.  L.  329,  55  Am. 
Dec.  678},  to  the  facto  of  the  ease  at  bar. 
(f)  It  was  error  to  hold  that  the  burden  of 
proof  was  upon  the  defendant  to  show  that 
the  accident  was  unavoidable;  that  it  could 
not  be  helped,  (b)  Here  waa  no  proof  of 
damages."  Tbe  aefcaidsAt  made  a  motion 
for  a  nonsuit  on  two  grounds:  "(1)  Be- 
cause there  was  no  negligence  on  the  part  of 
the  railroad  company;  and  (2)  that  tbere 
wai  no  proof  of  damages  resulting  to  the 
plaintiff  in  this  case  from  the  death  of  the 
child."  The  presiding  judge,  in  overruling 
the  motion  for  nonsuit,  steted  somewhat  at 
length  the  reasons  that  induced  him  to  refnse 
the  motion.  The  only  questions,  however, 
that  are  properly  before  this  court  for  con- 
BJderation,  are  whether  there  was  error  in  re- 
fusing the  motion  for  nonsuit  on  the  grounds 
that  there  was  an  entire  failure  of  testimony 
Ehowing  negligence,  and  that  there  was  no 
proof  of  damages  resulting  to  the  plaintiff 
from  the  death  of  the  child.  Without  stat- 
ing the  different  circumstances  tending  to 
show  negligence,  this  court  is  satisfied  tliat 
there  was  evidence  tending  to  prove  that 
fact.  We  will  next  consider  the  second 
ground  of  the  motion  for  a  nonsuit.  Rev. 
Stat.  S  2316,  provides  that  "the  jury  nay 
give  such  damages  as  they  may  think  pro- 

Sortioned  to  the  injury  resulting  from  euih 
eath  to  the  parti*«  respectively  for  wboni, 
and  for  whose  benefit,  such  action  shall  be 
brought."  In  the  case  of  Petrie  v.  Columiia 
£  O.  R.  Co.  2B  S.  C.  303,  7  S.  E.  515,  cited 
with  approval  in  Strother  v.  Booth  Camlina 
a  Q.  R.  Co.  47  S.  C.  375,  25  S.  E.  272,  the 
court  says:  "Again,  it  will  be  noticed  that 
our  statute,  unlike  manv  others  of  a  similar 
character,  does  not  speak  of  a  pecuniary  loss 
or  injury,  which  might  possibly  tend  to  show 
that  the  injury  for,  which  damages  are  al- 
lowed was  confined  to  the  deprivation  of 
some  legal  daim,  suBceptible  of  measurement 
by  a  pecuniary  standard;  but  ite  langunge 
is  much  broader,  and  gives  to  the  jury  the 
right  to  award  such  damages  as  they  may 
think  proportioned  to  the  injury  resultini; 
from  Euch  death."  Hie  statute  and  Uie 
cases  construii^  it  show  that  tha  second 
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erty  overruled.  We  have  not 
v'hctlier  the  circuit  judge  erred  in  his  inter- 
pretation of  the  rule  in  Danger's  Case,  ag 
hiB  remarks  in  reference  thereto  were  madB 
in  refuging  the  motion  for  a  nonsuit.  We 
are  not,  however,  to  be  underatood  as  approv- 
ing his  construction  thereof. 

The  third  exception  aJtegea  error  as  fol- 
lows; "The  presiding  judge  erred  in  hold- 
ing, upon  motion  for  a  nonsuit,  that  the 
burden  of  proof  was  upon  the  defendant  to 
show  that  the  accident  was  unavoidable,  and 
that  it  cculd  not  help  it;  thus  depriving 
the  defendant  of  the  option  of  putting  up 
testimony,  or  not,  as  it  may  have  been  ad- 
viaed."  This  exception  is  diaposed  of  by 
what  was  said  in  considering  the  second  ex- 
ception. But,  even  if  it  be  conceded  that 
there  was  error,  it  was  harmless. 

Subdivision  "a,"  of  the  fourth  exception  is 
aa  follows:  "(a)  The  presiding  judge  erred 
in  illustrating  the  law  applicable  to  the  case 
by  the  hypothetical  case  stated  to  the  jury, 
for  the  reason  that  in  the  case  stated  by  him 
the  driver  upon  the  highway  and  a  child 
upon  the  highway  had  t£e  same  right  to  be 
there,  whereas  in  the  case  at  bar  the  railroad 
oompany,  at  the  point  of  accident,  had  ei- 
ciusive  right  to  the  use  of  its  track.  The 
illustration,  therefore,  was  inapplicable." 
The  only  error  of  which  the  appellant  c. 

Elains  is  that  the  illustration  was  inappli 
le.  Even  if  it  was  inapplicable,  it  was 
such  as  to  mislead  the  jury. 

SubdiviaioiiB  "b,"  "c,"  "d,"  "e,"  "f,"'  i..._ 
"g"  are  as  follows:  "(b)  The  presiding 
judge  erred  in  refusing  defendant's  first  re- 
quest to  charge,  which  was  as  follows:  'A 
railroad  company  owes  no  duty  to  a  trespass- 
er upon  its  track  until  the  employees  actu- 
ally see  him  in  a  position  of  danger,' — and 
in  holding,  'An  infant  cannot  commit  a  (res- 
pass;'  it  bein^  submitted  that  said  request 
embodied  a  correct  principle  of  law,  appli- 
e^ble  alike  to  adults  and  children,  and  that 
an  infant  may  become  a  trespasaer.  (c)  Tin 
presiding  judge  erred  in  refusing  defend 
ant's  third  rojuest  to  charge,  which  wan  at 
follows:  'The  law  imposes  upon  a  railromi 
company  no  duty  to  trespassers  upon  ill 
trade,  except  the  duty  of  exercising  reason- 
able care  not  to  inflict  injury  upon  tliem 
after  they  are  discovered,' — and  in  holding; 
'A  child  cannot  become  a  trespasser.  A 
child  can  do  no  wrong.  It  has  no  appreci- 
ation of  right  or  wrong,  and  therefore  car 
do  no  wrong;'  it  being  submitted  that  said 
request  embodied  a  correct  principle  of  law 
applicable  alike  to  adults  and  children 
Every  animate  object  upon  the  track  mnsl 
occupy  the  relation  either  of  trespasser  or  of 
one  lawfully  there,  (d)  The  pre^iiding 
judge  erred  in  refusing  defendant's  fifth  : 
quest  to  charge,  which  was  as  follows: 
railroad  company  owes  no  duty  to  tre-spa; 
era,  to  be  on  a  lookout  for  tUom  at  a  point 
where  they  have  no  legal  right  to  be,  and 
where  the  company  has  no  notice  that  they 
will  probably  be.'  It  !d  submitted  that  thi 
request  embodied  a  correct  principle  of  la' 
applicable  to  the  case,  (e)  The  presiding 
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judge  erred  in  refusing  defendant's  sixth  re- 
quest to  charge,  which  was  as  follows: 
'The  above  rules  apply  equally  to  adults  and 
children  of  very  tender  age.  Up  to  the  point 
if  discovery  of  the  trespasser  by  the  employ- 
les  of  the  company,  the  duty  of  railroads  lo 
idults  and  children  of  tender  years  is  (x- 
ictly  the  aame,'  It  is  submitted  that  the  re- 
quest embodied  a  correct  principle  of  law, 
applicable  to  the  case,  (f)  The  presiding 
judge  erred  in  modifying  the  defendant's 
seventh  request  to  charge  by  odding  the  fol- 
lowing: 'That  is  true,  unless  they  had  been 
negligent  in  not  discovering  the  child.'  It 
is  submitted  that  the  defendant  was  entitled 
to  the  charge  unqualified;  the  rule  being 
that,  up  to  the  point  of  discovery,  the  de- 
fendant owed  the  child  trespassing  on  its 
track  no  duty,  and  conaequenUy  could  not  be 
guilty  of  negligence  in  not  discovering  it. 
The  seventh  request  is  as  follows;  'Seventh. 
After  discovery  of  a  child  by  the  nnployees 
of  the  company,  the  duty  of  the  oompany  to 
children  incapable  of  raizing  their  danger 
is  higher  than  that  due  to  adults.  The  em- 
ployees may  assume  that  *n  adult  will  heed 
the  signals  of  danger  and  ^&t  off  the  track. 
An  infant,  however,  cannot  be  assumed  to 
possess  this  capacity,  and  the  employees  upon 
discovering  it,  must  use  all  reasonable  ef- 
forts to  atop  the  train.  This  duty,  however, 
does  not  arise  until  the  perilous  position  of 
the  child  has  actually  been  discovered  by  the 
employees.'  (g)  The  presiding  judge  erred 
in  modifying  the  defendant's  ninth  request 
to  charge  by  adding  the  following:  'That  I 
charge  you,  unless  they  were  negligent  in 
not  seeing  the  child.'  It  is  submitted  that 
the  defendant  was  entitled  to  the  charge  un- 
qualified; the  rule  being  as  stated  in  'f,'  $11- 
pia.  The  ninth  request  is  as  follows: 
'Ninth.  If  the  jury  believe  from  the  evidence 
that  the  employees  of  the  company  made  ev- 
ery reasonable  effort  to  avoid  striking  the 
child  after  discovering  it  upon  the  track,  the 
company  is  not  liable,  and  their  verdict 
should  be  for  the  defendant.'  " 

The  exception  of  these  subdivisions  raises 
two  questions,  to  wit:  (1)  Was  there  er- 
ror on  the  part  of  the  presiding  judge  in 
charging  the  jury  that  the  infant,  by  reason 
of  its  tender  years,  could  not  be  a  trespas- 
serr  (2)  Was  there  error  in  refusing  to 
charge  the  jurj'  that  the  law  does  not  impose 
upon  a  railroad  company  any  duty  to  trea- 
possers  upon  its  track,  except  the  duty  of 
exercising  reasonable  care  not  to  inflict  in- 
jury upon  them  nfter  they  are  discovprcd? 
Wc  win  first  consider  whether  the  presiding 
judge  erred  in  charging  that  the  infant,  by 
reason  of  its  t-ender  years,  could  not  be  a 
trespasser.  While,  in  strictness  of  law,  an 
infant  may  be  a  trespasser  when  it  goes  up- 
on the  track  of  a  railroad  company  without 
its  permission  or  without  lawful  authority, 
there  are,  nevertheless,  well-defined  distinc- 
tions between  an  adult  and  nn  infant  ties- 
passer.  An  infant  sixteen  raonthfl  of  age 
does  not  know  right  from  wrong,  and  there- 
fore when  it  goes  upon  a  railroad  track  it 
cannot  be  said  that  it  inti^nded  to  commit 
tucb  an  act  as  in  an  adult  would  make  him 
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»  tretpaHar  or  wrongdoer.  It  amnot  be 
guilty  of  contributor;^  negligence.  It  is  not 
KTDeiiAble  to  the  criminal  law,  and  is  not  li- 
able in  damages  when  an  adult  would  be  un- 
der Bimilgj  circumatancea.  When  all  the  re- 
marln  of  the  presiding  judge  aro  considered 
together,  it  will  be  seen  tiiftt  he  drew  the  at- 
tention of  the  jury  to  this  distinction,  and, 
although  he  wai  technically  in  error  in  say- 
ing that  an  infant  could  not  be  a  trespasEer, 
the  jury,  after  his  explanation,  oould  not 
have  b^  migled.  We  will  neit  coniidor 
whether  there  was  error  in  refusing  to  charge 
that  the  law  does  not  impose  upon  a  railroad 
company  any  duty  to  ^espaasers  upon  itB 
track,  except  the  duty  of  exercising  reason- 
able cars  not  to  inflict  injury  upon  them 
after  they  are  discovered.  The  ruling  of  the 
presiding  judge  must  be  considered  with  ref- 
erence to  the  fact  that  the  infant  was  of 
very  tender  ye*ra,  to  wit,  only  sixteen  months 
of  age.  The  queation  whether  a  railroad  com- 
pany owes  any  duty  to  an  infant  trespasa- 
inx  upon  its  track,  until  it  discovera  the 
inlant,  has  given  rise  to  much  discussion, 
and  the  authorities  upon  this  subject  are  in 
irreconcilahle  conflict.  Even  conmding  that 
a  railroad  company  is  not  bound,  as  a  gen- 
eral propoaition,  to  look  out  for  trespaaaera 
upon  its  trade.  It  nevertheless  Is  bound  to 
exercise  ordinary  care  in  running  ita  trains. 
The  law  imposea  upon  it  the  duty  of  keeping 
a  Teaaonable  lockout  for  obetructiona  on  ita 
track.  The  safety  of  its  passengers  and  the 
rights  of  the  public  generally  demand  the 
enforcement  of  this  rule.  It  is  a  general  rule 
of  law  that  a  railroad  company  Is  liable  in 
damnges  for  an  injury  inflicted  by  it.  when 
ita  negHgence  waa  the  direct  and  proximate 
cause  of  the  injury.  If  the  direct  and  proxi- 
mate cause  of  the  infant'a  death  was  negli- 
gence of  the  defendant  in  failing  to  ke«p  a 
reaaonable  lookout,  and  to  discover  the  child 
in  time  to  have  prevented  the  injury,  it  is  aa 
much  liable  in  damages  aa  if  the  proximate 
cause  of  the  injury  bad  been  its  n^Ii-;enre 
after  discovering  the  cbild  upon  ita  track. 
Bottoma  t.  Seaboard  d  R.  R.  Co.  114  N.  C. 
R09,  2S  L.  R.  A.  784,  19  S.  E.  730;  Ounn  v. 
Ohio  Atver  R.  Co.  42  W.  Va.  67S,  36  L.  R.  A. 
S7fi,  26  B.  E.  646;  Wood,  Bs-ilroada,  pp. 
1275-12B0. 

Subdivision  "h"  ia  as  followa:     "{h)  The 

Sireaiding  judge  erred  in  not  charging  de- 
endant'a  eleventh  request  to  charge,  which 
wasaa  follows;  'If  the  jury  believefrom  the 
evidence  that  an  employee  of  the  oompany 
has  made  a  statement  or  declaration  after 
the  accident,  and  not  a  part  of  the  res  gesta, 
inconsistent  with  his  testimony  in  this  case, 
they  may  consider  such  inoona latency  aa 
tending  to  discredit  hia  teatimony,  but  not 
a«  indepemdent  evidence  of  the  company's 
negligence;'  it  bedng  eubmitted  that  Buch  re- 
quest embodied  a  correct  principle  of  law, 
applicable  to  the  case."  The  plaintiff,  in 
opening  his  caa^  offered  in  evidence  the  said 
declarationa ;  but  they  wore  held  to  be  inad- 
missible, on  tha  ground  that  they  did  not 
form  part  of  the  ret  getttt.  The  employees, 
when  examined  in  behalf  of  the  defendant, 
were  cross-examined  tiy  the  plaintiff  in  TO- 
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gard  to  tlie  said  dedaratimu,  and  tbcy  de- 
nied malfing  them.  The  plaintiff,  in  reply, 
then  offered  the  witnesaee  originally  pro- 
duced to  prove  the  declarations.  The  rec- 
ord shows  that  the  following  L^ok  place; 
"Mr.  Cothran  objects  on  the  ground  that  this 
question  ii  irrelentnt,  and  that  counsel  pro- 
poses to  contradict  the  witness  upon  an  ir- 
relevant point,  and  aubmita  that  it  can't 
come  in  unless  it  is  part  of  the  res  geitte, 
and  within  the  proper  scope  of  hia  agency. 
The  Court;  The  testimony  must  be  rele- 
vant. I  think  it  ie  competent.  Mr.  Cothran 
excepts.  By  Mr.  Dean:  Did  Mr.  Pettua 
aay  tfaiU  you  went  back  there  to  see  whether 
the  trade  was  straight  or  curved?  Mr. 
Cothran:  I  aak  that  your  honor  will  in- 
struct the  jury,  upon  tha  delivery  of  that 
testimony,  that  they  can  consider  that  tes- 
timony only  for  the  purpose  of  discrediting 
the  witnesa,  if  they  believe  this  evidence. 
If  thev  believe  the  statement  to  be  true,  ftnd 
that  the  engineer  is  mistaken,  then  they  can 
consider  this  testimonj'  only  to  the  extent 
of  discrediting  the  engineer,  and  not  for  the 

Surpose  of  introducing  it  aa  independent  evi- 
ence.  Tl)e  Court:  Yea,  gentlemen  of  the 
jury,  Mr.  Cothran  has  stated  the  j^und 
upon  which  the  teatimony  is  to  be  considered, 
dearly,  to  you,  and  it  is  correct."  The  re- 
quest was  not  read  to  the  jury,  and  there 
was  no  necessity  to  charge  the  proposition 
therein  stated,  as  the  jury  had  already  been 
instructed  upon  the  subject. 

Subdiriaion  "i"  is  a*  follows:  "(I)  He 
charge  of  the  presiding  judge  was  inconsiat- 
ent,  contradictory,  and  oonfuaing  to  the  jury. 
For  instaooe,  he  cbarged  tbe  fourth  and 
eighth  requesta,  which  we  aubmit  were  good 
law,  and  qualifled  the  seventh  and  ninth  re- 
quests by  holding  that  the  defendant  may 
have  beiMi  guilty  of  negligence  In  not  dis- 
covering the  child."  When  the  charge  of 
the  presiding  judge  ia  conaidered  in  its  en- 
tirety, it  will  bo  seen  at  a  glance  that  the  ob- 
jections urged  by  the  appellant  are  un- 
founded. 

It  is  tA«  judgment  of  thU  courf  that  tk* 
judgment  of  the  Oirouit  Court  be  i^irmod. 

Rehearing  denied. 


Christina  QAFFNEY 


(OB  8.  C.  BQC.) 

1.    A  aals  br  «  miu  at  tke  nadlTlded 
Imtcreat  whloh  be  lioldB  Im   esiuMoa 

In  a  tract  of  land,  followed  br  a  partltloD  br 
the  tenants  In  comnian  tn  kind,  wilt  not  bar 
tbe  dower  rlglita  of  blj  wife,  who  did  not  Join 
to  tbe  deed. 

Nora.— F^r  cases  In  tbli  series  as  to  effect  ot 
partition  sale  upon  dowar  rights  ot  wife  not  a 
part7,  see  Holler  v.  Olover  (8.  C.)  IS  U  B.  A. 
TT6,  atid  note;  and  Bacgettr  t.  Wasner  tlnd.) 
as  L.  B.  A.  884. 


ini. 


OinrnEx  v.  JxrrxBiu. 


ei« 


ltBBb>nd  iraa  Belied  of  bb  BBdlvldcd 
lBter*«t  in  commoB  1b  b  IrBCt  of  iBBd, 

wbleh  be  coDTe7ed  bj  dnd  In  which  >tae  did 
not  JdIo.  will,  klCer  TOIUDtarr  iwrtlcloa  In 
kind  amoDS  the  teomnt*  In  common,  attach 
ta  the  parcel  altottaa  to  her  huiband'g  gran- 
tee; and  will  not  extend  to  hla  former  Inter- 
at  In  the  whole  tract. 

(Uarch  28,  1901.) 

CROSS-APPEALS  from  a  judgnient  of 
the  Common  Pleaa  (^niuit  Court  for 
Cherokee  County  assigning  dower  U>  the 
widow  of  Tbomaa  E.  Qa3oay,  deoeaaedi  the 
defetulants  a.ppealiDf  from  to  much  aft  iJ- 
lowed  the  right  of  doweri  and  pl«intiff  ap- 
pealing from  eo  much  as  directed  it  to  at- 
tach  to  the  whoie  of  t^  tract  held  in  com- 
mon bj  the  hxubond,  and  not  alone  to  the 
parcel  which  had  been  allotted  ia.  partitioa 
proceedings  to  the  huaband'i  grantee.  Re- 
verted on  plaintilpa  apptal. 

The  decree  of  tjie  lovrer  court,  referred  to 
bj  the  supreme  court,  was  aa  follows; 

1  hold  that  the  ^aintiff  is  entitled  to  dow- 
er; but  as  the  hurtiand'B  seiain  was  of  an 
undivided  tntereet  in  the  whole  1,219  acres, 
and  as  the  wife  is  dowable  only  according 
to  the  husband's  seisin,  it  must  follow  that 
the  plaintiff's  claim  of  dower  attached  to 
every  portion  of  or  particle  of  the  land  in 
wliich  her  hsuband  was  aeised  of  an  undivid- 
ed interest,  proportiona.tely  ta  his  interest. 
That  is  to  Bay,  she  is  entitled  to  one  third 
of  UiTse  undivided  tuxtaeutha,  or  to  one  six- 
teenth of  every  Mrticle,  or  every  acre,  or 
whatsoever  may  be  taken  as  Hie  unit  of  the 
«tiUre  1,210  acres.  It  cannot  be  said  that 
she  is  entitled  to  have  her  entire  claim  of 
dower  assigned  to  her  in  the  lands  of  which 
Samuel  Jefferiea  is  now  seised,  or  of  which 
he  became  seised  upon  the  partition;  for 
that  would  be  to  hold  that  she  was  dowahle 
according  to  the  seising  of  Bamuel  Jefferies, 
rather  than  according  to  the  seising  of  her 
husband.  Thomas  E.  GalTney  was  never 
seised  of  other  than  an  undivided  three-six- 
teenths interest  in  the  land,  which  was  aft- 
erwards set  off  to  Samuel  Jefferiea  in  sever- 
alty. It  does  not  appear  that  Samuel  Jef- 
feriea assumed  the  entire  burden  of  plain- 
tiff's dower  at  the  time  ^i  the  parution. 
Jd  the  absence  of  some  stipulation  to  that 
effect,  tftie  court  has  no  right  to  add  such  a 
prorisian  to  his  contract  of  partition,  'nie 
concluaion  is  inevitable  that  plaintiff  is  enti- 
tled to  but  one  sixteenth  ot  the  land  which 
SSBsed  into  the  sole  possession  of  Samuel 
efferias.  It  will  be  observed  that  at  the 
partiUon,  in  18T3  or  1874,  a  tract  of  96 
acres  was  set  off  to  Samuel  Jefferies  in  sev- 
eralty, and  a  half  interest  In  another  tract 
of  210  acres  was  also  allotted  to  him,  the 
other  half  being  allott«d  to  J.  O.  Qaffney 
and  W.  O.  Galfnc^,  who  subsequently  con- 
veyed their  half  interest  to  Samuel  Jeff- 
eries. PlaintilT  in  bringing  these  suits  took 
the  view  that  she  was  entitled  to  have  the 
iirtKiIe  (rf  her  dower  assigned  to  her  on  the 
lands  whidi  were  allotted  to  Samuel  Jeffer- 
ies upon  said  partition,  and  therefore  she  de- 
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manded  dowsi  In  the  entire  tract  ol  0S 
acres,  and  in  but  ona  half  <rf  the  Z18-acra 
tract.  In  the  view  that  I  have  taken,  she 
is  entitled  U>  the  same  proportion  in  each  of 
said  tract*;  and  inasmuch  as  it  would  but 
dday  plaintiff  in  the  assertion  at  a  part  ot 
her  claim,  and  at  the  same  time  result  in 
vexing  a  part  of  the  defendajits  with  addi- 
tional Buits  for  the  enforcement  of  the  rest 
of  plaintiff's  claim  against  the  lands  in  their 
poeseasion,  and  all  the  parties  conoerned  be- 
ing before  the  court,  the  court  will  afford 
complete  relief  by  adjudging  and  awarding 
to  plaintiff  the  entire  amount  of  her  dower 
which  she  is  entitled  to  in  tihe  lands  of  these 
defendants,  to  wit,  one  sixteenth  thereof,  as 
above  aacertained.  It  is  therefore  adjudged 
that  plaintiff  is  entitled  to  one-sixteenth 
part  for  life  in  and  of  the  premises  described 
in  the  complaints  in  all  the  above-stated 
cases  as  her  dower  therein,  and  that  a  writ 
in  dower  do  issue  out  of  tihie  court  accord- 
ing to  law,  entitled  in  all  the  above-stated 
cases,  directed  to  one  set  of  commissioners 
nominated  and  appointed  according  to  law, 
requiring  them,  or  a  majority  of  Uiem,  to  ad- 
measure and  set  off  to  plaintiff  her  dower 
OS  herein  determined  in  each  of  the  preaoisea 
described  in  each  of  the  thirty-five  oom- 
plaints  separately;  requiring  thnn.  to  in- 
clude all  their  assignments  ix  assessments 
in  one  return,  if  pr&cticable^  but  with  the 
~  .ght  to  make  as  many  returns,  separate  ar  ' 


Mestn.  Wallaoe  *  Otts,  for  plaintiff: 

The  judge  correctly  held  t^t  the  actual 
partition  did  not  defeat  dower. 

Volley  V.  Glover,  3S  S.  C.  408,  IS  L.  R.  A. 
776,  15  S.  E.  605;  \  Washb.  Real  Prop.  p. 
19»,  1  10,  p.  410i  Potter  v.  Wheeler,  13 
Mass.  604. 

Thomas  E.  Qaffney  was  but  a  tenant  in 
common  witSi  the  oUier  owners.  In  strict- 
ness there  is  no  sasin  of  land;  the  seisin  is 
of  an  estate  or  interest  in  the  land,  and  not 
of  the  land  itself. 

BraAlcy  v.  h'ttOer,  23  Pick.  1 ;  1  Jones, 
MoTtg.  I  706,  note  4;  81  Am.  ft  Eng.  Snc. 
I*w,  p.  1067. 

Wh^i  the  husband's  interest  in  the  land 
was  carved  out  to  JcAeries  in  the  partition, 
the  hUFbsnd's  srasin,  whioh  Jefferies  repre- 
sented, was  carved  out  with  it;  and  the  to,- 
tire  dowar  followed  thrn  susin  and  estate. 

ZfolI<ly  V.  Qlovor,  36  S.  C.  408,  18  L.  R.  A. 
776,  15  S.  E.  BOG;  Potter  v.  Wheeler,  13 
Mass.  604;  1  Washb.  Real  Prop.  p.  190,  | 
10^.  410;  BlosBOm  v.  Blotaom,  9  Allen,  2G4. 

The  lien  of  a  judgment  on  the  Interest  of 
a  tenant  in  common  in  land  is  transferred 


)  his  interest 
in  the  fund  when  sold. 

Ketdhiti  V.  Patrick,  32  S.  C.  443,  II  8.  E. 
301. 

The  lien  ot  a  mortgage  on  tlie  undivided 
interest  of  a  tenant  in  common  is  trans- 
ferred to  the  portion  set  off  to  him  or  Ut 
grantees  in  severalty. 

1  Jones,  Mortg.  1  709. 
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MetsTB.  J,  0.  Jetterlei  and  Aaael, 
Gothrsn,  &  Ootkran,  for  def endtuits : 

The  buEbaod,  a  tenant  in  commoii,  conveja 
hit  undivided  intereet  in  real  efttat«;  parti- 
tion in  kind  by  a^eement  it  had  between 
the  huihand'B  grantee  and  the  other  tenants 
in  common;  a  certain  portion  is  allotted  to 
Buoh  grantee  I  the  husband  diet;  t^e  widow 
is  barred  of  her  dower. 

If  Uiere  had  been  re^lar  partition  pro- 
ceedings and  a  saJe  thereunder,  the  question 
would  admit  of  no  doubt. 

Bollcy  V.  Glover,  36  8.  C.  404,  IB  L.  B.  A. 
776,  15  S.  E.  605. 

TTiere  seems  to  be  no  good  reason  why  a 
volunUry  performance  of  an  aH  to  which  a 
partj  ig  compellable  t^  law  should  not  have 
the  same  effect  as  if  produced  bj  compul- 

Po((er  T.  Wkeeler,  18  Masa,  508. 

As  the  husband  is  compelled  by  legal  pro- 
ceedings to  malce  partition  with  hie  coten- 
ants,  it  ij  universally  conceded  that  he  may 
do  voluntarily  that  which  the  law  will  oth- 
erwise compel  him  to  do. 

Freeman,  Oot^tancy  A  Partition,  {  411. 

In  easo  it  is  adjudged  that  the  dower  is 
not  barred,  then  such  claJm  of  dower  is  lim- 
ited to  the  husband's  seisin, — three  six- 
teenths of  the  entire  tract.  It  cannot  be  en- 
forced entirely  affainet  the  real  estate  al- 
lotted to  Samuel  Jetferies. 

Hollev  T.  aiover,  38  8.  C.  ilfl,  18  L.  E,  A. 
776,  15  8.  E.  605;  1  Co,  Litt.  B84;  Sutton  v. 
RoVc,  3  Ivev.  84. 

In  such  case  dower  shall  be  assigned  in 
common  ;  for  the  widow  cannot  have  it  oth- 
erwise than  her  husband  had  it. 

2  Cruise,  !  20,  561-.  1  Hilliard,  Real  Prop. 
4th  ed.  i  24,  804;  £  Minor,  Inat.  438;  Rank 
T.  Banna,  6  Ind.  20;  1  Scribner,  Dower,  H 
15,  342;  Lloj/d  V.  CoBOt-er,  2E  N.  J.  L.  47. 

Jonea,   -T.,  delivered   the  opinion   of  the 

The  above-entitled  thirty-six  actions  for 
dower,  involving  the  name  question,  were,  by 
consent,  heard  tt^ether  by  Judge  Klugh. 
From  the  statement  of  facts  it  appcara: 
"That  in  February,  1873.  Thomas  E.  Gaff- 
ney,  who  was  then  maiTtPd  to  plaintiff,  and 
remained  in  coverture  with  her  until  his 
death,  in  18!)II,  was  seined  and  poanp»>ned  in 
fee  simple  of  a  three-sirtecgith  undivided  in- 
terest in  1.21!)  acres  of  l»nd  known  as  the 
'Wiehael  Gnffney  Lands."  That  in  June, 
1873,  he  sold  and  convoyed,  in  fee  simple, 
tn  Kiimuel  JelTcrics.  liis  said  undivided  inter- 
est in  the  Raid  Innd,  the  plaintiff  not  rc- 
nniuicin!:  dower.  lliiTPflft^  the  said  tract 
of  lund.  contnininc  1.21!)  acres,  was  parti- 
tioned in  kind  nnion'j  the  tenants  in  com- 
mon, havinir  been  divided  into  eiaht  equal 
p;irls.  ni'Ciirdin;f  to  tlie  number  of  shares,  by 
coiiiiiii^^sifini'!?!  clm>;nn  bv  the  parties  in  in- 
tcr"ft.  In  this  partition  there  w.ia  aasisned 
to  S.iriiuel  .Icircries  a  half  interest  or  share 
in  lot  Xo.  3,  c..nt,iinin2  2!G  acres,  and  one  i 
tonn  lot.  and  llii'  full  share  or  interest  in 
lot  Xo.  7.  c.ntaininK  05  orres.  and  certain 
town  lots.  SiibscqupTilly.  Samuel  Jpfferies, 
in  187*,  purchased  Uie' one-fourth  interest 
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of  J.  Q.  OaSney  and  W.  Q.  Gaffney,  reapee- 
tivel^,  in  lot  No.  3,  and  owns  the  same  is 
fee  simple.  The  defendants  in  all  tbe  fore- 
going cases  take  fee-simple  title  through 
Samuel  Jefleries,  and  it  is  admitted  in  all 
the  amended  aiuiwers  that  the  defendants  are 
in  possession  of  the  premises  described  in 
the  complaints,  and  that  all  of  the  lands 
are  part  and  parcel  of  the  said  lot  No.  3  or 
lot  N'o.  7.  and  that  in  such  lots  as  are  • 
part  of  lot  No.  3  plaintiff  sues  for  dower  in 
one-half  interest,  and  in  all  lots  of  No.  7  and 
its  subdivisions  for  dower  in  the  whole  in- 
terest, or  full  dower  thereon.  The  two 
first -entitled  actions  relate  to  such  divisions 
of  lot  No.  3,  and  the  remaining  34  relate  to 
subdivisions  of  lot  No.  7." 

The  defendants  contended  (1)  that  the 
plaintiff  is  barred  of  dower  by  the  conven- 
tional partition  in  kind  among  tbe  alienees 
of  her  husband  and  the  other  tenants  in 
commtm;  (2)  that,  if  dowable  the  widow  is 
only  dowable  according  to  the  husband's  sei- 
sin, which  was  three  sixteenths  of  the  en- 
tire 1,219  acres.  The  decree  of  the  circuit 
court  overruled  tbe  first  contention  and 
sustained  the  second,  adjudging  that  tbe 
plniutilT  was  entitled  to  one  sixteenth  for 
life  in  the  entire  1,219  acres.  See  the  de- 
cree olTicially  reported  herewith.  Both  sides 
appeal,  the  defendants  from  the  ruling  on 
the  first  proposition,  and  the  plaintiff  from 
the  ruling  on  tbe  second  proposition. 

1.  We  agree  with  the  circuit  court  on  the 
?rst  question.  The  case  of  HoUey  v.  Qlover, 
.18  S.  C.  404,  16  L.  R.  A.  778,  15  8.  K  605. 
(wherein  the  point  decided  was  that  the 
wife  nt  0  tenant  in  common  is  not  a  neces- 
sary party  to  a  suit  in  partition,  notwith- 
standing her  husband  had  made  prior  con- 
veyance of  his  interest,  and  that  her  incho- 
ate right  of  dower  would  be  barred  by  a  sale 
under  partition  proceedings  to  which  she 
was  not  a  party),  is  grounded  upon  the 
principle  that  the  inchoate  right  of  dower 
is  subject  to  the  paramount  right  of  the  co- 
tenants  to  partition.  The  case  also  recog- 
nized that  such  partition  may  be  made  oth- 
er than  by  compulsory  proceedings  in  court. 
in  the  following  language  by  Chief  JuMtce 
Mclver,  at  page  415,  36  8.  C.  page  7S5.  16 
L.  R.  A.,  and  page  813,  15  S.  E.:  ''While 
the  wife  of  one  of  several  tenants  in  com- 
mon has  all  inchoate  right  of  dower  in  her 
husband's  portion  of  the  real  estate  held  in 
common,  yet  such  right  is  subordinate  to  the 
paramount  rif>ht  of  the  tenants  in  common 
to  haie  partition  of  the  common  property  in 
any  of  the  modes  by  which  such  partiiion 
nay  be  lawfully  made."  It  is  unquesii'.n- 
bly  Idwful  for  partici  sui  juris  to  par;i- 
ion  land  by  u^i-eement  in  writin;;.  as  in 
his  east'.  One  may  lawfully  do  volunMri- 
ly  «liat  the  law  would  compel  him  to  liu. 
11  is  nut  necessary  now  Ui  limit  this  sialc- 
nient  by  remarking  that  a  partition  by 
airrecment  must  not  lie  in  fraud  of  the  right 
of  doH-er ;  tor  in  this  case  the  di-mandnnt  ac- 
ccpls  the  partition,  and  thei-e  is  no  supycs- 
lion  of  unfairness.  The  parties,  by  llieir 
voluntary  act,  have  only  done  what  tht 
court   would   have  done.     Under   these   dr 
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euciiitaiices,  there  does  not  Heem  to  be  any 
substuitiBl  distiiiction  between  a  partition 
by  Hgreeuient  and  a  partition  by  suit  in  ref- 
erence to  this  question.  Since  a  partition 
in  Icind  in  a  judicial  proceeding  would  not 
bar  the  wife  of  her  dower,  there  is  then  no 
reason  to  suppose  that  a  partition  hy  agree- 
ment would. 

But  it  is  said  that  while  the  husband,  dur- 
ing his  aeisin,  might  ent«r  into  such  a  parti- 
tion without  barring  the  wife's  inchoate 
right  of  dower,  the  huBbanii's  alienee  could 
Dot.  We  fail  to  realize  the  force  of  this 
contention.  The  husband's  alienee  is  privy 
to  the  husband,  is  in  under  the  hugband'a 
■eisin,  and  must  h&ve  the  husband's  right  of 
partition  as  cotenant.  Speaking  of  the  situ- 
ation of  an  alienee  of  the  husband  prior  to 
the  partition,  in  Bolley  v.  Glover,  36  S.  C. 
404,  16  L.  R.  A.  776,  16  S.  E.  805,  the  court 
said:  "It  seems  to  us  that  the  conveyance 
to  Wise  Holley  placed  bim  in  the  shoes  of 
Alfred  Holley,  invested  bim  with  the  same 
seiBin,  subject  to  the  same  qualifications, 
with  which  his  grantor,  Alfred  Holley,  bad 
previously  been  invested,  and  made  bim  a 
tenant  in  common  with  the  other  joint  own- 
ers of  the  land."  While  the  wife  of  a  co- 
tenant  would  be  barred  of  her  inchoate  right 
of  dower  by  a  sale  under  the  paramount 
right  of  partition,  it  would  not  be  barred  by 
a  partition  in  kind.  In  the  former  case,  the 
sale  is  incident  to  the  enforcement  of  a  para, 
mount  right,  and  tbis  paramount  right  pro- 
tects the  title  uf  i  purchaser  at  such  sale 
aginst  the  subordinate  right  of  dower,  and 
leaves  no  seisin  to  which  the  dower  may  at- 
tach. In  the  latter  case,  after  the  para- 
mount right  is  consummated  by  partition  in 
kind,  there  is  still  left  a  seisin  in  the  hus- 
band or  bis  privy  of  the  property,  subject  to 
the  inchoate  right  of  dower. 

2.  This  brings  us  to  the  next  question, 
to  what  land  is  subject  to  the  right  of  dower 
in  this  case,  and  the  extent  of  the  right  in 
the  designated  tracts  or  lota.     In  this  mat- 


ter we  disagree  with  the  circuit  court,  and 

bold  that  the  plaintiff  is  entitled  to  dower 
in  accordance  with  her  contention, — not  in 
the  entire  tract  of  1,219  acres,  as  if  no  par- 
tition had  been  made,  but  in  the  portions  of 
said  tract  which  were  assigned  to  Samuel 
Jef^eries,  the  alienee  of  the  plaintiff's  husband, 
in  the  said  partition;  that  is  to  say,  as  to 
lot  No.  3  plaintiS  is  entitled  to  one  sixth  for 
life  of  each  subdivision  thereof,  and  as  to 
lot  N'o.  7  she  is  entitled  to  one  third  for  life 
of  each  subdivision  thereof.  The  wife's 
right  depends  upon  the  seisin  of  the  husband, 
and  must  follow  the  husband's  seisin.  When 
the  husband  is  a  tenant  in  common,  the  sei- 
sin being  of  an  undivided  interest,  the  dower 
is  of  such  undivided  interest.  When,  how- 
ever, there  is  a  lawful  partition  in  kind,  as 
in  this  case,  the  husband's  seisin  of  a 
divided  interest  is  converted  or  transmitted 
into  a  seisin  of  the  specific  portion  assigned. 
This  must  result  from  the  right  of  partition 
amons  cotenants,  which  necessarily  compels 
a  shifting  or  transmutation  of  the  seisin  of 
each  in  an  undivided  interest  to  a  seisin 
in  severalty  by  metes  and  bounds.  Under 
this  view,  the  interests  in  severalty  assigned 
under  partition  to  the  other  cotenants  are 
free  from  the  claim  of  dower,  since  they 
bold,  not  by  virtue  of  any  right  deriv^ 
from  the  plaintiff's  husband,  but  by  virtue 
of  the  paramount  right  of  partition,  which 
designates  their  own  seisin  by  metes  and 
bounds;  whereas,  on  the  other  hand,  JefTer- 
ies  takes  by  partition  Only  whsit  he  derives 
from  the  plaintiff's  husband,  and  of  course 
must  take  subject  to  the  plaintiff's  dower. 
Jefferies  having  received  in  the  partition 
what  represents  the  whole  seisin  of  the 
plaintiff's  husband,  he,  and  those  claiming 
under  bim,  should  hold  subject  to  the  full 
claim  of  plaintiff's  dower. 

The  judgment  of  the  Circuit  Covrt  ia  re- 
versed, and  the  case  is  remanded  for  further 
proceedings  in  conformity  with  the  view 
her^n  announced. 


TENNESSEE  SUPREME  COURT. 


James  A.  HARRIS,  State  Comptroller. 

(99  Tens.  0S4.) 


In  exemption  fraiB  ppIvlleKe  tasB- 

>n  la  not  I  mil  u  lied  In  the  eiemptlOD  br 
irter  at  the  capital  stock,  dLvldenda.  road, 
1  Qitures.  depots,  workahups.  and  veblcles 
a  rallrOHd  companj. 


NoTi. — For  other  cases  In  this  ei 
uoKormlly  and  equality  of  tai  on  ral 
tny  peDernlly,  see  Caas  ^'ounty  v.  ( 
A  Q.  K.  f.'o.  <Keb,)  2  L.  B.  A.  188, 
Ukhniond  k  I>.  It.  Co.  v.  Reldarllle 
L.  K.  A.  2iM :  St.  LouLs,  I.  M.  *  3.  B.  i 
03  L.  R.  A. 


1.  E^xemptloB  tnttn  ad  valorem  taxa- 
tion does  not  Include  exemption  tram  privi- 
lege taiatloD. 

1.     A  privilege  lax  on  the  oecnpntlon  of 

valarfm  taiM  la  not  Invalid  aa  being  a  tax  on 
the  prlvlleKe  of  eiemptlon  from  aO  valorem 
taxation,  given  by  charter. 
i.  A  cerporatlon  U  n  "periDD"  within 
the  meaning  ol  the  provision  a  gain  at  taking 
property  nicbout  due  process  of  law;  and  It 
la  a  "man"  wltblo  the  provision  agalDSt  tak- 
ing property  otherwise  than  by  "the  law  of 


the 
.      Cln> 


Iflrntlon  of  rnttroHda  for  prl 


to  [then  (Ark.l  7  L.  K.  A.  374;  Pittsburgh,  C.  * 
op-     St.  L.  R.  Co.  V.  State  (Ohio)   19  U  R.  A.  3S0 ; 

B.  Cleveland,  C.  C.  &  St.  L.  R.  Co,  v.  Backus  (Ind.) 
te;  18  L.  R.  A.  720 ;  and  Hogg  ».  Uackay  (Or)  19 
)   a  I  I..  R.  A.  77. 


TKNHEMBX  SUPRBMB  CODBT. 


!•■•  tmxBHvB  br  IbbpobI>k  tbe  tax  on 
tkvae  irlil«li  do  mot  «bt  >d  TkloreM 
tKSH  li  Dot  an  onoatnral  and  anreaioDabls 
olaulflotlon  irblek  makea  tbe  tai  a  dsprlra- 
tloD  Of  proinrtr  wltbout  doe  proco*  of  law, 
althousb  tb«ra  ara  bnt  two  mllroada  In  tbe 

r.  A  oonaHtwtlaBSl  prorlalon  aBntaat 
dlmlolaliilHK  oorpora.te  mtwara  bj  ^m- 

dal  laws  does  not  appl;  to  tba  raert  Impoai- 
tlon  of  a  prlTllege  tMi  on  a  compan;  wblch 
ll  not  exempt  theretronii. 

B.  Thr  Kood  fnltli  of  tha  leslBlnlar*  In 
impoBlns  n  priTlleKe  tnx  oD  lallroad 
compaalea  that  have  charter  ezemptlana  from 
ad  Tatorem  tautlon,  or  a  motlTe  to  daprtre 
them  of  that  eiemptloD,  cannot  be  Inquired 
into  by  tbe  court*. 

K.  A  IcKlelntore  «TUeh  bna  th«  leKnl 
rlsht  to  Impoae  a  privilege  tax  can  oierclie 
It!  diacretlon  aa  to  the  amonnt  of  the  tax. 

10.  A  rnllrond  prtTllerv  tfts  "for  tnk- 
■ns  np  nnd  Intnawortlns  frelKbt  and 
pMMDsera  from  one  point  In  thla  atate  to 
another  point  In  tbla  atate"  doe*  not  affect 


(December  8.  1897.) 

APPEAL  b^  ccmpIaiDant  from  a,  decree  of 
the  Court  of  CnaJicerr  AppeaJa  which  re- 
versed a  decree  of  the  Chancery  Court  for 
Knox  County  in  complainaAt's  favor  in  a 
suit  to  rooover  back  taxes  which  were  al- 
I^fed  to  be  illegal  and  were  paid  under  pro- 
tMt.     Affirmed. 

The  facta  axe  Bta.t«d  in  the  opinion. 

Mr.  ^.  A.  Henderaoa,  with  ilettrt. 
Iinoky,  Banford,  ft  Tjaon,  for  appellant: 

Complainant's  charter,  both  bj  neceesary 
implication  and  by  express  language.  In- 
volves an  exemption  from  the  payment  of  a 
privilefje  tax  for  the  very  purpose  for  which 
complainant  was  chartered,  to  wit,  the  oper- 
ation of  its  railroad  for  the  transportation 
of  freight  and  paesengeTa;  and  the  acts  of 
the  Tennessee  legislature  seeking  to  impoas 


Complajnant's  chartn-  exemption  from 
taxation  necessarily  involves  an  exemption 
frotn  the  payment  of  a  privilef^  tax  for  the 
use  of  its  exempt  property  in  the  very  busi- 
ness tor  which  the  company  was  chartered, 
and  which  is  nothing  more  nor  less  than  an 
indirect  ad  valorem  tax. 

To  deny  the  right  of  direct  taxation  on 
the  property,  but  permit  the  same  result  to 
be  readied  by  a  special  privileire  tax  for  the 
use  of  the  exempt  property  for  the  corporate 
purposes,  would  completely  defeat  the  origi- 
nal intention  of  the  parUes,  and  violate  the 
entire  spirit  of  the  contract. 

Every  element  of  estopped  which  prevents 
the  state  from  asserting;  the  right  to  lay  an 
ad  valorem  tax  upon  the  property  of  com- 
plainant equally  prevents  it  from  attempt- 
ittg  to  accomplish  the  same  result  by  indi- 
rection in  the  guise  of  a  privilege  tax. 

S(o(e  V.  Nashville,  C.  i  Bt.  h.  R.  Go.  12 
Lea,  59fij  KnomnlUi  A  0.  R.  Co.  v.  Hicka,  9 
Baxt.  453  \  East  Tennessee,  V.  A  O.  R.  Co. 
V.  Pickerd,  24  Fed.  611;  Porrington  v.  Ten- 
MMee.  96  U.  8.  679,  £4  L.  ed.  666. 
63L.K.  A. 


An  exemption  from  an  ad  valorem  tax  in- 
volves exranption  from  a  privilege  tax  tor 
the  use  of  the  exempt  property  tor  the  cor- 
porate purposes. 

Z  Hare,  American  Const.  I^w,  p.  759; 
Memiphia  v.  Hernando  Im.  Co.  8  Baxt.  S27 ; 
Turnpike  Oaeee,  W  Tenn.  389,  22  S.  W.  75. 

Complainant'a  exonption  from  taxation, 
contained  in  }  33  of  the  chailcr,  apeeifically 
exempts  it  from  any  tax  whatever  until  it 
pays  6  per  cent  dividends,  and  thus  speciC- 
cally  prohibits  the  privilege  tax  in  queetion- 

Bvehanan  v.  Knotnrille  d  O.  R.  Co.  18  C. 
C.  A.  122,  37  U.  B.  App.  480,  71  Fed.  324. 

The  very  purpose  for  wfaid  complainant 
is  ohaTtered  prevents  the  impmution  of  sudi 
privilege  tax. 

Tf  complainant's  charter  exempt*  it  from 
the  payment  of  a  privilege  tax,  the  atatues 
in  question  are  unconstitutiimal  in  that  they 
impair  the  obligation  of  oomplainaot'a  char- 
ter central,  in  violation  of  tlie  OiHiBtitution 
of  the  United  States. 

Stare  v.  Bank  of  Oommeree,  95  'Fenn.  £21, 
31  S.  W.  993. 

The  privilt^  tax  sought  to  be  imposed  in 
this  case  is  not  in  substance  and  in  fact  a 
privilege  tax  iipoa  the  bnaineae  or  oc<rupa- 
tion  of  transporting  freight  and  passengers 
by  railroad,  but  ia  merely  an  attempt  to  tax 
complainant  by  reason  of  and  on  account  ot 
its  exemption  from  the  payment  of  an  sd 
valorem  tax,  and  is  in  fact  a  tax  upon  tiis 


mected  matter,  which  ii 


Under  the  power  to  tax  privileges,  the 
lef^aiature  cannot  declare  anything  to  be  a 
privile^  which  it  may  elect;  nothing  can  be 
BO  declared  except  the  right  or  privilege  of 
exercising  a  business  or  occupation  or  other 
analogous  affirmative  right  which  can  be 
granted  or  prohibited  by  the  l^islature. 

A  privilege  is  limited  to  the  exerciae  of  an 
occupation. 

French  v.  Baker,  4  Sneed,  193;  Columbia 
V.  awtst.  3  Head,  413,  465;  Stole  ▼,  Soklier. 
3  Heisk.  281 ;  Jenkina  v.  EuAn,  8  Heisk.  45<t: 
Kurlh  V.  State,  86  Tenn.  134,  5  S.  W.  693; 
Ttimpikc  CateM,  92  Tenn.  371,  22  S.  W.  75. 

The  alleged  privilege-tax  legislation  i^i 
partial  and  class  l^slation.  not  assNsed 
alike  upon  all  perstMta  eiiga«:ed  in  this  occu- 
pation, but  attempting  arbitrarily  to  welrrt 
and  tax  a  subclass  of  a  class  engaged  in  this 
occupation,  to  wit,  those  railroad  companies 
which  do  not  pay  an  ad  valorem  tax  to  the 
state, — such  classification  being  based  upon 
no  good  and  valid  reason  and  being  arbitrary 
and  unnatural. 

Stratton  v.  Jforru,  89  Tenn.  497,  sub  nom. 
Dibreli  v.  iMnier,  12  L.  R.  A,  7»,  15  8.  W, 
87;  Bank  of  the  8tate  v.  Cooper,  2  Terp. 
599,  24  Am.  Dec  G17;  Budd  t.  Stole.  3 
Humph.  492,  39  Am.  Dec  18S;  Mtmphie  v. 
Fisher,  9  Baxt  239;  Bateher  v.  State.  IS 
Lea,  370;  Woodward  v.  BrieH,  14  Lett,  622; 
Burkhollz  v.  State,  16  Le4,  73;  Rai/io  v. 
State.  86  Tenn.  272,  6  8.  W.  401. 


ExomLLX  ft  O.  It.  Co.  T.  EUbbii. 
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K<uhvilU  T.  Althrop,  $  CcAiyf.  6M;  State 
*.  achUer,  3  Heiak.  2S1;  Ftilgum  t.  ?/(Uh- 
vtfle,  8  Len,  636;  Vo>m  r.  Vemphit,  9  Le«, 
2I)4;  jitralton  Ctotmont*  v.  Uorrit  Olaim- 
anU,  69  Teon.  52S,  sub  notn.  DibreEI  v.  La- 
nier, IB  L.  H.  A.  70,  16  S.  W.  87 ;  Daljf  t. 
t!talt,  13  Lea,  232;  Turnpike  Ciuet,  92  Tran, 
3119,  22  S.  W.  76;  S(a<B  v.  A.Uto^^,  94  Tenn. 
«74,  28  L.  R.  A.  178,  30  S.  W.  750. 

Tbe  legisI&tiiMi  in  queetion  is  partial  Bud 
void  for  the  reason  thtit  it  is  only  levied  up- 
on "railroad  companiae"  enpi^ed  in  the 
businesB  of  transporting  freigat  and  pasaen- 
gers,  (uid  does  not  a.pply  to  other  persons  not 
formed  into  railroad  companiee  who  may  be 
ragBf^  in  the  same  busineag,  even  though 
they  may  operate  under  a  charter  exempts 
ing  them  from  the  payment  of  an  od  valoretn 

Louitvitte  <t  N.  B.  Oo.  v.  Railroad  Com- 
mistion,  10  Fed.  679. 

The  lejiriBlatioii  in  queetion  is  in  violation 
of  a  8.  10,  art.  1,  of  the  Coostitution  of  the 
United  States,  in  that  it  ctKutitutes  an  un- 
lawful T^ulatioQ  of  intflTstatA  commerce. 

26  Am,  A,  Eng.  Enc.  Iaw,  p.  34,  note; 
Pvllman'a  Palace  Car  Co.  v,  Peniuylvania, 
141  U.  S.  18,  35  L.  ed.  613,  3  Inters.  Com. 
Rep.  69S,  11  Sup.  Ct.  Rep.  873;  Uoran  v. 
Hew  Orleans,  112  U.  8.  69,  28  L.  ed.  653,  S 
Sup.  Ct,  Rep.  38 ;  Piokard  v.  Pullman  South- 
ern Car  Co.  117  U.  8.  34, 29  K  ed.  785,  3  Sup. 
Ct.  Reo.  636;  Leloup  v.  Porl  of  Mobile,  127 
U.  8.  840,  32  L.  ed.  311,  2  Inters.  Cora.  Rep. 
134.  8  Sup.  Ct.  Rep.  1360. 

ifeasrn.  Gov  dell  Hnll  and  O.  W. 
PicUa,  for  appellee: 

No  legislative  body  sitting  under  a  state 
Constitution  of  the  usual  character  has  the 
right  to  sell,  give,  or  bargs.in  away  forever 
the  taxing  power  of  the  state. 

Waahinglon  Vtmxrntg  v.  Rouie,  S  Wall. 
443,  19  L.  ed.  409 ;  Ford  v.  Delta  it  P.  Land 
Oo.  164  U.  S.  66B,  41  L.  «d.  692,  17  Sup.  Ct. 
Rep,  230;  Wilmington  it  W,  R.  Co.  y,  Ala- 
hrook,  110  N.  C.  137,  14  8.  E.  652;  Yaeoo  <£ 
It.  Talley  R.  Co.  v.  Tlumaa,  132  U.  B.  185, 
33  L.  ed.  306,  ID  Sup.  QU  Rep.  68;  Uemphit 
&  h.  R.  R.  Co.  V.  Railroad  Comrs.  112  U.  S. 
eiS,  «u5  nam.  Memphis  A  L.  R.  R.  Co.  t. 
Berry,  28  Ii.  ed.  840,  6  Sup.  Ct.  Rep.  290 ; 
Bank  of  Oommeree  v.  Tennessee,  161  U.  S. 
I4S.  40  L.  ed.  649,  16  Sup.  Ct  Rep.  459; 
Vitkaburg,  S.  A  P.  R.  Co.  v.  Dennia,  116  U. 
S.  668,  20  L.  ed.  771,  8  Sup.  Ct  Rep.  62S; 
Rope  V.  Richmond  d  D.  R.  Co.  99  tl.  8.  350, 
2S  I-.  ed.  303 ;  Cheapo,  B.  S  E.  C.  R.  Co.  v. 
Chiffey.  120  U.  S.  675,  sub  nom.  Ohieago,  B. 
tl  E.  0.  R.  Co.  T.  MiiBovri  ex  ret.  Quffey,  30 
Tj.  ed.  734,  7  Sup.  Ct.  Rep.  693 ;  St.  Louts  v. 
Boatmen'*  Ins.  i  T.  Co.  47  Mo.  150;  4 
Thorap.  Corp.  |  6676;  Wilson  v.  Oaines,  9 
Baxt.  551 ;  Memphis  t.  Union  d  Planters' 
Bank,  91  Tenn.  550,  19  8.  W.  768;  atale  v. 
Bank  of  Commeroe,  Od  Tenn.  221,  31  8.  W. 
903;  Turnpike  Cases,  92  Tenn.  369,  22  8.  W. 
75;  Orand  Lodge,  F.  d  A.  M.  v.  New  Orleans, 
166  U.  S.  146,  41  L.  ed.  902,  IT  Sup.  Ct.  Rep. 
623. 
B3L.a  A. 


The  exemption  elftuaa  of  tha  (duuter  of  tiw 
Knozvllle  ft  Kentucky  Railroad  Company 
did  not  confer  upon  the  oorporation  immuni- 
ty from  privilege  taxea. 

The  exemption  of  the  "capital  stock  In 
the  said  company,"  and  of  "the  dividends 
thereon,"  is  mMufestly  an  exemption  of  the 
iutereats  of  aharehtdders,  and  not  of  the  com- 
pany. 

Fnople  ex  ret.  Union  Truet  Oo.  t.  Coleman, 
12(i  N.  Y.  433,  12  L.  R.  A.  762,  27  N.  E.  818; 
Tenmcssee  v.  Whitworih,  117  U.  S.  129,  20 
L.  ed.  830,  6  Sup.  Ot.  Rep.  646;  Shelby  CotM- 
ty  \.  Union  d  Planters'  Bank,  161  U.  8.  149, 
40  L.  ed.  660,  16  Sup.  Ct  Rap.  668. 

There  is  entire  omission  from  the  statu- 
tory enumeration  of; — 

(a)  The  franchise,  wiidi  is  property  of 
the  corporatioQ,  and  suBcaptible  of  separata 


Boulh  XasKville  Street  R.  Co.  v.  Jforrow, 
87  Tenn.  406,  2  L.  R.  A.  863,  11  B.  W.  348; 
Loaisoiltg  d  H.  R.  Co.  y.  Bate,  12  Lea,  673. 

(b|  The  capital  stffidc  of  the  oorporation, 
which  is  not  the  same  thing  as  its  tsjigibla 
property,  and  certainly  not  the  eame  toing 
as  enumerated  parts  of  its  property. 

(o)  Surplus  and  undivided  prtdts,  which 
are  taxable  despite  an  sxemption  of  tha 
shares  of  stock. 

Baltic  of  Commeroe  <r.  Tennessee,  161  U.  B. 
134,  40  L.  ed.  646,  16  Sup.  Ct  Sep.  460; 
Shelby  County  v.  Union  d  Planter^  Bank, 
ini  U.  S.  149,  40  L.  ed.  660,  16  Sup.  Ct  Rap. 
558;  State  T.  Bank  of  Commerce,  9S  Tenn. 
2.17,  31  S.  W.  993. 

The  exemption  coYers  aome,  but  not  all,  of 
the  ^operty  of  the  corporation. 

Tennessee  v.  Whituiorth,  117  U.  8.  129,  29 
L.  ed.  830,  6  Sup.  Ct.  Kerp.  046;  PeDpl«  em 
rel.  Union  Trvst  Co.  v.  Coleman,  126  N.  T. 
433,  12  L.  a.  A.  762.  27  N.  E.  818. 

An  exemption  of  particulars,  and  only 
part  of  tbe  property  ot  a  oorporation,  is  not 
at  all  out  of  the  usual  course. 

Buchanan  t.  Enoimille  d  O.  R.  Oo.  IB  C. 
C.  A.  122,  37  U.  a.  App.  490,  71  Fed.  329; 
Central  R.  d  Bkg.  Co.  v.  Wright,  184  U.  8. 
329,  41  L.  ed.  464,  17  Sup.  Ct.  Rep.  80; 
Memphis  d  C.  R.  Co.  v.  Oamea,  07  U.  S.  697, 
24  L.  ed.  1001 ;  St.  Louis,  I.  M.  d  S.  R.  Oo. 
V.  Loftva,  98  U.  S.  659,  25  L.  ed.  222. 

Any  occupation  which  is  not  open  to  every 
citizen,  but  can  only  be  exercised  by  a  lieenaa 
from  some  oonstituted  authority,  it  a  [wivl- 
l^e. 

Frenoh  v.  Baker,  4  Sneed,  193;  Robertson 
Y.  Heneger,  6  Sneed,  258 ;  Columbia  v.  Ovxst, 
3  Head,  414;  State  v.  Sehlier,  3  Httisk.  SS3; 
Jenkins  v.  Ewin,  8  Heisk.  456. 

An  exemption  of  property  from  the  regu- 
lar ad  valorem  tax  is  a  totally  different 
thing  from  the  exunption  of  tbe  busineBs  or 
occupation  of  the  property  holder  from  a 
privilege  tax  thereon. 

Hete  Orleans  v.  Citizens'  Bank,  167  U.  8. 
375,  42  L.  ed.  203,  17  Sup.  Ct  Rep.  906; 
Howe  Maoh.  Co.  v.  Oage.  9  Baxt  SIS;  State 
V.  Fisk  University,  87  Tenn.  241,  10  S.  W, 
284;  Lightbvme  v.  Shelby  County  Taxing 
Diet.  4  t>ea,  219;  Memphis  v.  CarHnffton,  91 
Tom.  511,  19  S.  W.  678;  LmnberviUe  Del*- 
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todre  Bridge  Vo.  t.  jRlote  fid.  of  Atseaaort, 
S5  N.  J.  L.  529,  ntb  non.  Stale,  Lumber- 
ville  Delaware  Bridge  Co.  y.  State  Bi.  of  At- 
aeMorn,  25  L.  K.  A.  134,  26  Atl.  Til. 

Taxes  like  the  one  iuTolved  in  QAi  case 
have  been  repetitedly  held  not  to  be  a  prop- 
erty tax,  but  MI  excise,  license,  franchise,  or 
Envilege  tax,  and  cannot,  therefore,  be  em- 
raced  wibhin  an  exemption  from  property 
taitee  only. 

Home  IM.  Co.  v.  Neto  Tork,  134  U.  8.  594, 
33  L.  ed,  1025,  10  Sup.  a.  Bep.  593;  Socie- 
ty for  Savings  y.  Cotte,  8  WaJl,  594,  18  L. 
ed.  897 ;  Provident  Inat.  for  Saving*  t.  Mat- 
tachusetta,  G  Wall.  811,  18  L.  ed.  B07;  Sont- 
super  ilin.  Co.  v.  Nma  Tork,  143  U.  S.  306, 
3S  L.  ed.  164,  4  Intera.  Com.  Sep.  57,  12 
Sup.  Ct  Rep.  403 ;  Maine  v.  Grand  Trunk  R. 
Co.  142  U.  S.  217,  36  L.  ed.  994,  3  InUrs. 
CSom.  Rep.  807,  12  Sup.  Ct.  Rep.  121,  163; 
Fieklcn  V.  Shetby  County  Tamng  Ditt.  145 
U.  S.  1,  36  Ii.  ed.  601,  4  TnterB.  Com.  Rep. 
79,  12  Sup.  CL  Rep.  SlOi 

As  t,  result  of  the  strict  construction  of 
exemption!  from  taxation  it  baa  been  held 
that  an  exemption  from  "taxes"  or  "taxa- 
tion" does  not  include  exemption  from  spe- 
'  a  for  municipal  or  other  puh- 
ovement«, 

f  SST5;  Ford  v.  Delta  & 
[;.  S.  667,  41  L.  ed.  692, 
17  Sup.  Ct  Rep.  230;  BaiXey  v.  Maqw.re,  22 
Wall.  216,  22  L.  ed.  860;  lUiiioia  C.  ft.  Co. 
V.  Deoatw,  147  U.  S.  190,  37  L.  ed.  132,  13 
Sup.  Ct  Rep.  293. 

An  exemption  of  the  property  of  a  corpo- 
ration from  taxnti<Hi  protects  only  auch 
property  as  Is  necessary  and  actually  em- 
ployed in  its  business,  leSiTing  all  other  sub- 
ject to  taxation. 

De  Solo  Bank  t.  Momphit,  6  Baxt  415,  32 
Am.  Rep.  630;  Bank  of  Commerce  v.  Mo- 
Ooican,  6  Lea,  703;  Central  R.  &  Bkg.  Co.  y. 
TVrigM,  164  U.  S.  335,  41  L.  ed.  454,  17  Sup. 
Ot.  Rep.  80;  Memphis  di  C.  R.  Co.  y.  Gaines, 
07  U.  S.  697,  24  L.  ed.  1091 :  St.  LouU.  I.  M. 
d  8.  R.  Co.  V.  Loflin,  98  U.  S.  659,  25  L.  ed. 
222;  Bank  of  Commerce  v.  Tennessee,  104  U. 
S.  403.  26  L.  ed.  810;  IPiijijin*  Ferry  Co.  y. 
East  St.  Louis,  107  U.  S.  365,  27  L.  ed.  419, 
2  .Sup.  Ct  Rep.  267 ;  Tennessee  v.  WhitAoorth, 
117  U.  S.  129,  29  L.  ed.  830,  6  Sup.  Ct  Rep. 
645. 

The  words  "riffhta,  privilejrea,  franchiseB, 
benpfitfl,  powers,  etc,"  are  cut  down  by  eon- 
struetion  «o  as  not  to  include  on  exemptjon 
from  taxation  of  any  character. 

Wilson  y.  Oaines,  9  Baxt  546;  A'lwAmlle, 
C.  rf  SI.  h.  R.  Co.  T.  Hodges,  7  T^a.  OC): 
ilcinphis  y.  Phomix  F.  rf  M.  Ins.  Co.  31 
Tcnn.  5m,  19  S.  W.  1044;  Mcniphis  &  C.  R. 
Go.  V.  Ga.ines,  97  U.  S.  097,  24  L.  ed.  1091 ; 
EnH  Tei'vssf,  V.  rf  C.  R.  Co.  v.  UamVen 
CovHhi.  102  U.  S.  273,  2fi  L.  od.  l.';2:  Cwul- 
ill  V,  Heniniiili:.  10.1  U.  S.  117,  20  L.  ed. 
.127;  ^ro,■q^n  y.  Lnui»inn^.  93  U.  S.  217.  2,1 
L.  ed.  SCO;  Picivd  v.  ICnit  Trnncssec.  V.  A- 
a.  R.  Co.  130  U.  S.  042,  32  1..  ed.  lO.iS,  9 
Blip.  Ct  R(T>-  ''^0. 

.\n  e\pmption  of  "cnpilat  slock"  will  pro- 
tect the  corporation  or  the  atoctholders,  but 
not  bolh. 
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Slate  T.  Bank  of  Oommoroe,  95  Tcnn.  221, 
31  8.  W.  9S3,  161  U.  8.  134,  40  L.  ed.  045, 
16  Sup.  Ct  Rap.  45U;  Cmtrol  R.  d  Bkn.  Co. 
V.  Wright,  164  U.  8.  335.  41  L.  ed.  458,  17 
Sup.  Ct  Rep.  80;  Memphis  £  O.  R.  Co.  y. 
Qaines,  97  U.  6.  697,  24  L,  ed.  1091 ;  St. 
LouU,  I.  M.  d  S.  R.  Go.  7.  Loftin,  98  U.  S. 
659,  25  L.  ed.  222;  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.  305,  27  L.  ed.  411). 
2  Sup,  Ct  Rep,  257;  Tennessee  r.  Whii- 
Tcorth,  117  U.  S.  129,  29  L.  ed.  830,  6  Sup. 
Ct.  Rep.  645. 

But  frill  not  protect  the  surj^us. 

Batik  of  Commerce  y.  Tennessee,  161  U.  8. 
134,  40  L.  ed.  016,  16  Sup.  Ct.  Rep.  456,  95 
Tenn.  222,  31  S.  W.  993. 

Exemptions  from  taxation  are  held  a  per- 
sonal privile^,  and  not  yendible  or  trom- 
ferable  without  expreas  legislatiye  authori- 
ty- 

Morgan  y.  Louisiana,  93  U-  8.  217,  23  L. 
ed.  800 !  Mereantiie  Bank  t.  Tennessee  use  of 
Memphis,  161  U.  S.  161,  40  U  ed.  656,  16 
Sup.  Ct  Rep.  461 ;  Wilson  t.  Gaines,  103  U. 
S.  417,  26  L.  ed.  401 ;  Louitviile  d  N.  R.  Co. 
y.  Palmes,  109  D.  S.  244,  27  I*  ed.  922.  3 
Sup.  Ct.  Rep.  183;  State  em  rel.  Oainea  v. 
WlUlworih,  8  Lea,  5Q4;  Wilson  v.  Ooinet,  3 
Tenn.  Ch.  697. 

And  such  exemptions  cannot  be  reoeiwed, 
extended,  or  transferred  by  legislative  oai- 
thority  since  the  Constitution  of  1870. 

Memphis  v,  Memphis  City  Bonfc,  91  Tenn. 
674,  19  S.  W.  1045;  Meroantite  Bimk  r.  Ten- 
nessee nse  of  Memphis,  161  U,  S.  161,  40  L- 
ed.  650,  16  Sup.  Ct  Rep.  461;  Trask  v.  Mo- 
guire,  18  Wall.  391,  21  L-  ed.  938;  4  Thomp. 
Corp.  9  5578. 

Exemptions  will  not  be  extended  by  impli- 
cation to  other  than  the  thin^  enumerated. 

t7mnn  Baiik  y.  State,  9  Verg.  4S0;  Tticker 
y.  Ferguson.  22  Wall.  527,  22  L.  ed.  805: 
4tine  Arundel  County  Comrs.  y.  Annapolis 
*  B.  R.  R.  Co.  47  Md.  502 ;  State.  Hail. 
Prosecutor,  y.  Parker,  33  N.  J.  L.  315;  Slat" 
V.  NoTthom  P.  R.  Co.  39  Minn.  25,  38  N.  W- 
035. 

There  is  no  estoppel  by  re*  judicata  grow- 
ing out  of  former  suits  oyer  thia  matter  to 
prevent  defendant  from  denying  the  exist- 
ence, transfer,  and  validity  of  said  exemp 
tion, — at  least  so  far  as  concerns  priyilege 

A  privilege  is  whatever  the  le^slature 
chooses  to  declare  to  be  a  privilege,  and  tn 

Ktirthy.  State,  86  Tenn.  134.5  S.  W,  533: 
f^olambin  y.  Quest,  3  Head,  414;  Jenkins  i, 
/■hiin,  B  Heisk.  466;  Wiltse  v.  Slate,  8  Heisk. 
544;   Mairti  y.  Tarber.  1   Humph.  84. 

A  statute  is  not  objectionable  as  not  bf- 
inp  "the  law  of  the  land,"  which  emWac-^ 
all  pcvEOTw  ivho  are  or  may  come  into  lite 
sit  nation  and  cireumetances. 

.^trclloi-  Claimants  v.  iforris  Cliumontf. 
Sn  Tenn.  52!,  sab  nom.  Dibrell  y.  Lanier,  12 
L.  K.  A.  70.  15  R.  W.  87. 

The  14th  Amendment  does  not  prohibit 
IcKislation  by  the  states  limited  as  to  per- 
sons, objects,  or  territory,  if  all  persons  snb- 
ject  to  it  are  treated  alike. 
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Boftn  T.  Afi«iauri,  120  U.  8.  68,  30  L.  ed. 
57S,  7  Sup.  CL  Bep.  3S0;  Missouri  P.  R.  Co. 
V.  Uaokey,  127  U!  S.  206,  32  L.  ed.  107,  8 
Sup.  Ct,  Hep.  1181;  Jfinneapolia  d  St.  L.  R. 
Co.  T.  Hernck,  127  U.  S.  210,  38  L.  ed.  109, 
8  Sup.  Ct  Rep.  1176. 

This  ■.menament  does  not  abridge  the  po- 
lice poirer  of  the  ata-taa. 

Barbier  t.  Connolly,  113  U.  3.  27,  28  L. 
ed.  923,  5  Sup.  Ct  Rep.  357. 

Hot  trKminel  iu  tlie  leut  the  Utxing  pow- 
er of  the  sUtes. 

iterchants'  d  Mfra,  ?fat.  Bank  v.  PenTUyl- 
vanin,  IS7  U.  B.  464,  42  L.  ed.  239,  17  Sup. 
Ct  Kep.  S20;  Bell's  Gap  R.  Co.  v.  Pennsyl- 
vania, 134  U.  S.  832,  33  L.  ed.  892,  10  Sup. 
Ct,  Kep.  633;  Home  Ins.  Co.  y.  }leu>  York, 
134  U.  B.  604,  33  L.  ed.  1025,  10  Sup.  Ct 
Rep.  693;  Pacifio  Bap.  Co.  t.  Eeiberi,  142 
U.  8.  339.  35  L.  ed.  1035,  3  Intcd^.  Com.  R^. 


Oftldvell.  J.,  delivered  tlie  (pinion  of  the 

court: 

The  Hta,te,  through  June*  A.  Harris, 
comptroller  of  tbe  treasury,  demtuided  of  the 
Knoxville  &  Ohio  Railroad  Compaji^  privi- 
lege taxm  for  the  years  1893,  1894,  1895,  sjid 
1896,  in  all  $4,820.  Controvertii^  its  tia^ 
bilitj  for  these  taxes,  the  railroaji  company, 
pursuant  to  the  statute  in  relation  to  dis- 

?uted  revenue  claimed  bv  tlie  stale  (Mill,  k 
:  Code,  }g  926-928;  Shamion's  Code,  SI 
1050-lDf!l),  paid  tlian  under  protest,  and 
within  thirty  da^a  from  tbe  time  of  payment 
brought  this  acticn  to  recover  from  the  state 
the  sum  BO  paid.  The  suit  was  commmenced 
ID  the  chtuicery  court  of  Knox  county 
aigainat  the  comptroUo'  to  whom  the  taxes 
were  paid. 

The  complainant  alleged,  in  substance, 
that  it  was  a  Tennessee  corporation,  owning 
and  operating  a  line  of  railroad  in  this  atate 
betvreen  26  and  100  miles  in  length,  and  hav- 
ing rail  and  trafBc  connection  at  its  termini 
with  other  railroads,  which  deliver  certain 
of  its  freight  and  paascngers  at  points  of 
desUnation  in  other  states,  and  from  which 
it  receives  freight  and  passengers  starting 
Id  other  states  and  destined  to  points  on  its 
line  in  this  state;  that  it  waa  successor. 
through  judicial  sale,  to  the  Knoxville  & 
Kentucky  Railroad  Company,  and  as  auch 
was,  by  the  terma  of  the  Iatt«r's  charter,  oi- 
empt  trom  all  taxation;  that  its  successor- 
ship  to  that  ecnnpany,  and  conaeouent  ex- 
emption from  ad  valorem  taxes,  nad  been 
more  than  once  adjudged  in  courta  of  com- 
petent jurisdiction;  that,  notwith standing 
this,  the  l^islature  of  the  state  had  attempt- 
ed by  various  acts  to  impose  a  privilege  tSLX 
upon  complainant;  that  by  virtue  of  these 
acts,  though  obnoxious  to  the  Federal  and 
state  ConstitutifHis  in  several  designated 
particulars,  the  comptroller  had  wrongfully 
required  the  eomplaiitant  to  pay  the  sum  for 
which  It  sues. 

The  defendant  demurred  to  the  bill  upon 
Boveral  grounds.  The  chancellor  overruled 
tne  demurrer,  and,  exercising  a  legal  discre- 
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tion  (Cod^S3157;  MiIl.fty.Code,  9  3874; 
Shannon's  Code,  S  4889},  permitted  an  ap- 
peal. On  reaching  this  court  the  cause  was 
transferred  under  !  14,  chap.  76,  Acta  1805, 
to  the  court  of  chancery  appeals  for  hearing 
and  decision.  That  tribunal  sustjuned  the 
demurrer  and  dismiased  the  bill.  From  the 
decree  of  diamisaal  the  complainant  appealed, 
and  brought  the  cause  into  this  court  again. 
Since  a  demurrer  raises  questions  of  law 
only,  and  causes  decided  by  the  court  of 
chancery  appeals  are  appealable  on  all  ques- 
tions of  law  (Acts  1806,  chap.  76,  S  11),  and 
the  complainant  baa  prosecuted  a  broad  ap- 
peal, the  present  cause  is  now  before  this 
court  and  it  was  before  the  other  tribunals, 
for  consideration  and  determination  of  tha 
legal  questions  raised  by  the  bill  and  de- 
Owing  to  the  state's  attitude  in  this  case, 
it  is  not  worth  while  to  decide  wliethn-  the 
complainant  ia  the  \^a.\  successor  to  tbe 
KDDxville  &  Kentucky  Railroad  Company, 
and  in  that  relation  entitled  to  exemptim 
from  ad  valorem  taxation  to  the  extent  pro- 
vided in  the  latter's  <diarter,  as  it  was  held 
to  be  in  Knomvilie  it  O.  R.  Co.  v.  Eicks,  0 
Baxt  442,  and  in  BaohanoM  v.  Knovoiile  i 
0.  B.  Co.  18  C.  C.  A.  122,  37  U.  S.  App.  492, 
71  Fed.  324.  The  statutes  lay  a  privilege 
tax  on  such  railroad  companies  only  as  oper- 
ate or  control  linee  in  this  state  and  are  not 
subject  to  ad  valorem  taxation ;  hence  the 
stete,  I^  ite  demand  and  receipt  of  the  mon- 
ey here  involved,  treated  the  complainant  as 
in  that  situation,  and  thereby  precluded  it- 
self fnHn  denying  in  this  suit  that  such  was 
ite  real  stetua  before  the  law.  Therefore, 
without  approving  or  disapproving  the  deci- 
sion made  in  the  two  coace  juat  mentioned, 
or  deciding  Uie  question  anew,  it  will  be  as- 
sumed that  the  complainant  is  really  the 
eucceasor  to  tbe  Knozville  t  Kentudiy  Rail- 
road Company,  and  as  auch  is  entitled  to  ex- 
emption from  ad  valorem  taxation  to  the  ex- 
tent provided  by  that  company's  charter. 
These  observations,  however,  are  scarcely 
more  than  introductory.  They  do  not  solve 
any  of  the  seriously  litigated  questiona. 

Ad  valorem  taxation  and  privilege  taxa- 
tion are  different  thinga,  having  no  neceesary 
connection.  They  are  distinct  burdens  laid 
by  the  government  upon  those  receiving  its 
protection,  and,  when  legally  imposed,  must 
be  borne  aa  a  recompenae  for  that  protection. 
The  same  person  may  be  subject  to  both,  or 
to  one  and  not  the  other.  Subjection  to  one 
does  not  mean  subjection  to  tbe  other,  nor 
does  exemption  from  one  include  exemption 
from.the  other.  Hence  tbe  assumption  here- 
in that  the  complainant  has  the  some  exemp- 
tion from  ad  valorem  taxation  that  ite  prede- 
cessor, the  Knoxville  &  Kentucky  Railroad 
Company,  had  under  its  charter,  does  not  im- 
ply that  it  has  exemption  from  privilege 
taxatiim  also.  Whether  it  has  the  latter  ex- 
emption is  to  be  determined  by  an  original 
oonstruction  of  the  charter.  This  question 
did  not  arise  in  any  of  the  previoua  litiga- 
tions with  Uiis  MMUplainant  but  is  presented 
for  the  Arat  time  in  this  cause.    Liability 
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Under  th«  Coiwtitaticii  of  1834  (Ml.  2,  i 
es,  Mid  Krt.  II,  I  7),  whi<]fa  wu  in  foros  at 
th«  date  of  thift  chait«r,  tha  legialatare  wtis 
permitted  to  grant  exemptioa  from  botb  ad 
Tklorem  and  privilege  taintion  (Memphit  y. 
1/empkit  City  Bank,  91  Tenn.  583-685,  19 
B.  W.  IMS)  ;  and,  if  it  did  ao  in  thia  in- 
stance,  the  state  ia  conduaivel;  bound  there- 
bf,  notwitlistanding  *  aubeequent  eluing« 
and  reversal  of  govemiiient'J  policy  and  law. 


pkin  City  Bank,  91  Tenn.  686-680,  10  B.  W. 
1046),  and  l^islation  thereunder.  Valid 
corporate  (barters  have  long  been  held  to  be 
eontranta,  within  the  maming  of  that  provi- 
■lon  of  the  Federal  Conetitution  (art.  1,  | 
10),  and  of  the  itat«  Conatitation  (art.  1,  1 
20),  which  prohibits  the  paaaageof  anj  "law 
impairing  tha  oblif^ation  of  oantraeta." 
Dartmouth  College  v.  Woodward,  4  Wheat. 
eiB,  4  L.  ed.  Q2»i  Partington  v.  Tmnea»e«, 
05  U.  S.  684,  24  L.  ed.  559;  Onion  Bank  t. 
State,  B  Yer^.  490;  Memphie  v.  Hernando 
In».  Co.  6  Bast  687;  Stole  v.  Autlar,  13 
Lea,  408.  88  I^nn.  614,  6  S.  W.  586;  Metn- 
plui  T.  Union  &  Planters'  Bank,  01  Tctin. 
646,  19  S.  W.  768;  Uemphig  r.  Hotnt  In». 
Co.  91  Tenn.  501,  19  S.  W.  1042;  Slate  y. 
Bank  of  Oomm«roe,  99  Tenn.  226,  31  S.  W. 
993.  It  follows,  therefore,  that  if  the  char- 
ter of  the  Knozville  ft  Kentucky  Railroad 
Ootnpany  included  exemption  fnxn  privilege 
taxation  aa  well  as  from  ad  valorem  taxa- 
tion, and  if  the  complainant  has  acquired  all 
the  exemption  of  that  charter  (which  latter 

Cpoeition  ia  aasumed),  the  etmctments,  un- 
whirh  the  complainant  was  required  to 
pay  the  privilege  taxes  here  involved,  are  ob- 
n<»dou8  to  both  Federal  and  state  Conatitu- 
tions,  in  that  they  impair  the  obligation  uf 
the  charter  contract. 

Did  that  charter  grant  exemption  from 
privilege  taxntionT  Taxes  are  the  lifeblood 
of  civil  government  The  right  of  taxatiim 
is  an  attribute  of  sovereignty.  It  is  inher- 
ent in  the  slate,  and  essential  to  the  perpe- 
tuity of  its  institutions;  consequenUj  he 
who  claims  exemption  mnst  justify  his  daim 
t^  the  clearest  grant  of  organic  or  statute 
law.  Everv  preeumption  is  against  any  sur- 
render of  the  taxing  power,  and  every  doubt 
must  be  resolved  in  favor  of  the  Bta.te.  Un- 
less the  intention  to  surrender  that  power 
is  majiifeeted  by  words  too  plain  to  be  mis- 
taken, it  must  be  held  still  to  enist.  Mem- 
phis V.  Union  if  Plantera^  Bank,  91  Tenn. 
660,  19  S.  W.  768;  JfmnpAi*  v.  Home  Int. 
Co.  01  Tenn.  682,  19  8.  W.  1M2;  Memphis 
T.  ilcmpMa  City  Bank,  91  Tenn.  579,  19  S. 
W,  1045:  Turnpike  Gates,  92  Tenn.  373,  22 
8.  W.  76;  Btate  v.  Bank  of  Commerce,  S6 
Tenn.  227,  31  S.  W.  993;  Wilson  v.  Gaines,  9 
Baxt  551 :  Ohio  Life  In*.  <t  T.  Co.  y.  Debolt, 
16  How.  435,  14  L.  ed.  1005;  Delaieare  Rail- 
road Tax.  18  Wall.  226,  »uB  nom.  liinot  v. 
PhOadelpMa.  W.  £  B.  R.  Co.  21  L.  cd.  804; 
Erie  R.  Co.  v.  Pennsylvania,  21  Wall.  408, 
22  L.  ed.  59a ;  Farrington  v.  Termeasee,  95 
U.  B.  686,  24  L.  ed.  660;  St.  Lovis,  I.  M.  A 
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S.  K.  Co.  V.  Loftin.  98  U.  a  659,  £6  L.  ed. 
222;  TennMMs  v.  Whitworth,  117  U.  8.  ISS, 
29  L.  ed.  632,  6  Sup.  Ct  Beo.  646 ;  OAiooyo, 
B.  A  K.  C.  B.  Co.  V.  Ov-ffey,  120  U.  &  580, 
sub  nom.  Chioago,  B.  £  K.  O.  R.  Co.  t.  Mi»- 
souri  ea  rel.  Ouffey,  30  L.  ed.  732,  7  Sup.  Ct 
Kep.  003;  New  Orleans  City  A  Lake  R.  Co. 
V.   Note  Orleans,   143  U.   8.   195,  36  L.  ed. 


ed.  461.  In  tha  cmo  last  dted.  Chief  Jus- 
tice Taney,  apealdng  for  the  Supreme  Court 
of  the  United  States,  said:  "^is  court  on 
saveraJ  occasions  has  held  that  the  ♦■■""g 
power  of  a  stete  is  never  prcBumed  to  be  re- 
linquished, onlna  the  intoition  to  relinqoiah 
is  declared  in  clear  and  unamlHguoua  tenns.'* 
10  How.  393.  13  L.  «L  468.  In  Ticktburg, 
S.  A  P.  R.  Co.  y.  Dennis,  116  U.  S.  665,  29 
Ti.  ed.  770,  6  Sup.  OL  Bep.  625,  decnded  many 
yeaim  later  by  the  same  court,  Hr.  Justice 
Gray,  after  quoting  the  foregoing  language 
of  Chief  JusUoe  'l^ney,  said:  "In  the  sub- 
sequent decisions  the  samA  rule  has  bea 
strictly  u^eld  and  constantly  reaffirmed  in 
every  variety  of  sxpreaaion.  It  baa  htea 
said  that  'neither  the  rij^t  of  taxation  nw 
any  other  power  of  soverdgnty  will  he  held 
by  this  court  to  have  been  BUrrendered,  un- 
lexs  such  surrender  is  expressed  in  terms  too 
plain  to  be  miatalcen.'  That  exemption  frooi 
taxation  'should  never  be  assumed,  unless 
the  language  used  is  too  clear  to  admit  of 
doubt'  That  'notbing  can  be  taken  against 
the  »tate  by  presumption  or  inference.  The 
surrender,  when  claimed,  must  be  ^own  by 
clear,  unambiguous  language,  which  will  ad- 
mit of  no  reajtonable  eonetruction  consistent 
with  the  reservation  of  tlie  power.  If  a 
doubt  arise  as  to  the  intent  <n  the  l^sla- 
ture,  that  doubt  must-be  solved  in  favor  of 
the  state,'  That  a  state  'cannot  by  ambigu- 
ous language,  be  deprived  of  this  highest  mir 
tribute  of  sovereignty.'  That  any  coni^raet 
of  exemption  'is  to  be  rigidly  scrutinited. 
and  never  permitted  to  exttotd.  either  in 
scope  or  duration,  bevoad  what  the  terms  of 
the  eoncesBJoR  clearly  require.'  And  that 
aucb  exemptions  are  regarded  'as  in  deroga- 
tion of  the  sovereign  authority  and  of  oDm- 
mon  Tip;ht.  and  therefore  not  to  be  eExtcnded 
beyond  the  enact  and  express  retjuirement  of 
the  grants  construed  striotUstmi  juris.' " 
Chief  Justice  FuUeo-,  in  Taeoo  A  M.  Valley 
R.  Co.  V,  TJvomas,  132  U.  8.  18«.  33  U  ed.  306. 
10  Sup.  Ot  Rep.  72,  erpreesed  the  rule  thus: 
"Exemptions  from  taxation  are  regarded  as 
in  derogation  of  the  sovereign  authority  and 
of  common  right,  and  therefore  not  to  be  ex- 
tended beyond  the  exact  and  express  require- 
ments of  the  language  used,  eonstraed  slrict- 
itsimi  jvris."  Mr,  Justice  Peckham,  in  a 
more  recent  case,  phrased  the  rule  as  f<ri- 
lows:  "Taxes  being  the  sole  means  ^ 
which  Bovereisntiee  can  maintain  their  ex- 
istence, any  claim  on  the  part  of  anyone  t« 
be  exempt  from  the  full  pavment  of  his  share 
of  taxes  on  any  portion  of  his  [woperty  must, 
on  that  account,  be  clearly  defined  and 
founded  upon  plain  taiij(ua^  There  must 
he  no  doubt  or  ambiguity  in  the  lanpiage 
used  upon  which  the  dalm  to  the  ^nmption 
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U  founded.  It  hss  bean.  utJd  that  %  well- 
faunded  doubt  is  fa.tAl  to  the  elojm.  No  im- 
plication will  be  indulged  in  for  the  putpoBo 
of  conatruing  the  language  used  aa  giving 
the  claim  for  exemption,  where  such  claim 
ie  not  founded  upon  the  plain  and  dearl^- 
cnpresaed  iutenUcm  of  tiie  taxing  power." 
Bank  of  Gommcroe  v.  Tenneeaee,  161  U.  S. 
140,  40  L.  ed.  040,  16  Sup.  Ct.  Hep.  460.  In 
a  still  later  case  Mr.  JuaUce  Brewer  Eaid: 


tiiHis  from  taxation  are  to  be  strictly  con- 
strued, and  that  no  claim  of  exemption  can 
be  suetsined  unless  within  the  express  let- 
ter, or  the  neccesajj  scope,  of  the  exempting 
clause."  Ford  v.  Delta  d  P.  Land  Co.  104 
U.  S.  ees,  41  L.  ed.  E92,  17  Sup.  Ct.  Ben. 
£32.  This  rule  of  conatruction,  so  flrmly 
flxed  in  the  jurisprudence  of  this  country,  is 
applicable  in  every  case, — to  ad  valorem  and 
privilege  taxation  equally,  and  whether  the 
claim  be  of  total  or  partial  exemption.  The 
exact  measure  of  immunity  in  each  eaoe  is 
to  be  ascertuned  from  the  language  tan- 
ployed  in  the  particular  grant. 

The  exemption  clause  in  the  diarter  of  the 
Knozville  t  Kentucky  Railroad  Company, 
under  which  the  ccnnplainant  aaserts  immu- 
nity, is  found  in  i  33,  chap.  217,  Acts  1855- 
56,  and  is  as  follows:  "l^ai  the  capital 
stock  in  said  company,  the  dividends  there- 
on, and  the  road  ajtd  fixtures,  depots,  work- 
shops, warehouaee,  and  vehiclea  of  transpor- 
taUon  belonging  to  uid  company,  shall  be 
forever  exempt  from  taxation;  aid  it  shall 
not  be  lawful  for  tbe  state,  or  any  corpora- 
tion or  municipal  police,  or  other  authority 
thereof,  or  of  any  town,  city,  county,  or  dis- 
trict thereof,  to  impose  any  tax  upon  such 
stock  or  dividends,  property  or  estates: 
provided,  the  stock  or  dividends,  when  the 
said  dividends  shall  exceed  the  legal  inter- 
est of  the  state,  may  be  subject  to  taxation 
by  the  state  in  common  with  and  at  the  same 
rate  as  money  at  interest;  but  no  tax  shall 
be  imposed  so  b.b  to  reduce  the  part  of  the 
dividends  to  be  received  by  the  stockholders, 
below  the  legal  interest  of  the  state."  To 
meet  tlie  condition  contained  in  Uie  proviso, 
the  complainant  alleged,  as  a  matter  of  fact, 
that  "no  dividend  had  ever  been  paid  on  its 
capital  stodc."  The  demurrer  admitted  the 
allegation,  'nius,  it  is  established  that  the 
time  has  not  yet  arrived  for  the  state  to  re- 
sume any  part  of  the  taxing  power  actually 
Hurreildered  t^  the  preceding  portion  of  the 

What  nart  of  that  power  was  there  sur- 
rendered? For  reasons  already  stated,  it  is 
assumed,  and  the  state  is  precluded  from 
denying,  that  the  corporation  was  granted 
complete  immunity  from  ad  vaJorem  taxA- 
tion,  and  it  was  to  adjudged  in  the  two 
cases  cited.  It  cannot  eecape  obeervation, 
however,  that  only  certain  parts  of  the  cor- 
poration's property,  present  and  prospective, 
were  mentioned  for  exemption,  and  that,  if 
tbe  question  of  ad  valorem  taxation  were 
now  before  the  court,  the  eocemption  should 
be  limited  to  those  parts.  The  company's 
franchise  and  its  surplus  are  two  elements 
S3  I>  R.  A. 
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of  corporate  proper^  not  mentioned  (rr  In- 
eluded,  He  former  of  these  is  a  subject  of 
taxation,  and  when  not  exempt  must  be  in- 
cluded in  the  assessment  [South  Siuhvi'le 
Straet  R.  Co.  v.  Morrou),  87  Tenn.  406,  2  L. 
R.  A.  863,  11  8.  W.  348;  Louimilis  £  N.  Jt. 
Co.  T.  Bate,  IS  Lea,  673)  ;  and  tbe  same  is 
true  of  the  latter  (Bant  of  Commerce  t. 
TennetMe,  161  U.  S.  134,  40  L.  ed.  645,  16 
Sup.  Ct.  Eep.  456;  SKeOty  County  v.  Union 
A  fUinteri'  Bank.  101  U.  B.  149,  40  L.  ed. 
650,  16  Sup.  Ct.  Rep.  G6S;  Btate  t.  Bank  of 
Canmeroe,  SG  Tenn.  222, 31  S.  W.  9B3] .  Cor- 
porate property  has  been  said  to  consist  of 
Lhree  separate  and  distinct  things,— capital 
stock,  franchise,  and  surplus.  People  ea  ret. 
Union  Truit  t.  Coleman,  126  N.  Y.  433,  12 
L.  R.  A.  762,  27  N.  K  818.  In  thds  view, 
the  word  "property"  In  the  exemption  clause 
of  this  charter  might  well  be  held  to  include 
franchise  and  surplus,  but  for  its  restrictive 
lualilicatian.  The  exemption  is  not  of 
'property"  in  the  broadest  sense,  but  of 
'such  property,"  meaning  that  previously 
enumerated.  'Die  grant  particularized  the 
things  to  be  exempt,  and  for  that  reason  the 
exemption  should  be  limited  to  toe  particu- 
lars of  the  enumeration. 

About  exemption  from  privilege  taxation 
there  appears  to  us  less  room  tor  plausible 
debate.  After  a  careful  study  of  the  el- 
eniption  clause  in  all  of  its  parts,  this  court 
is  not  able  to  discover  aven  an  indication  of 
an  intention  on  the  part  of  the  l^istature 
thereby  to  grant  immunity  from  privilege 
taxation,  and  much  less  is  it  able  to  discov- 
er in  the  language  need  an  unmistakable 
purjMise  to  do  so.  Such  an  intention  is  not 
expressed  in  tbe  words  ranployed,  nor  can  it 
be    legitime t«Jy    implied    from    them.     Ihe 


— -was  not  mentioned,  directly  or  indirectly, 
in  the  whole  clause.  Only  those  thinss  up- 
on which  an  ad  valorem  tax  might  be  laid — 
property  of  different  kinds — were  enumer- 
ated or  inclined.  The  legislature  well  knew 
of  the  two  kinds  of  taxation  to  which  the 
company  might  be  subjected,  and  of  the 
things  upon  which  the  one  tax  and  the  other 
were  separately  leviable  (Const.  1834,  art, 
2,  S  28),  and,  with  that  knowledge,  it  grant- 
ed immunity  to  certain  of  the  things  subject 
to  ad  valorem  taxation,  but  did  not  mention 
or  include  that  thing  which  atone  was  sub- 
ject to  privilege  taxation.  This  action  of 
that  body  can  be  explained  upon  no  other 
reasonable  hypothesis  than  that  it  intend- 
ed, for  reasons  satisfactory  to  itself,  and 
which  no  one  may  gainsay,  to  grant  the  im- 


otherwise  be  subject,  and  to  nothing  else, 
Bt»d  from  no  other  taxation.  Expreseto  ma- 
us  est  esectnsio  ollerius. 

The  scope  of  the  exemption  given  to  the 
preceding  portion  of  the  section  is  in  no 
degree  enlarged,  but  only  conditionally  lim- 
ited, by  the  proviso.  The  words  "taxation" 
and  "no  tax,"  occurring  in  the  latter,  relate 
exclusively  to  the  same  kind  of  taxation 
previously  oontemptated,  and  to  the  uma 


TEKHKasBi  BDrBsm  Coubt. 


Dio, 


tion,  ivA  do  not  refer  to  tMj  different  kind 
of  taxation,  or  introdnce  mnj  now  or  addi- 
tiotial  iiubje<:t-matter.  It  is  worthy  of  repe- 
tition that  prinlege  tajuttkm  ralatea  to  a 
businesa,  (in  occ^upatdon,  or  the  lilce;  and  ad 
valorem  taxation,  to  propetiy;  and  t^t 
neither  include*  the  otAer. 

In  the  present  cace  the  oomplainant  ia 
tredited  a*  having  complete  exempUon  from 
the  latter,  and  it  ia  urged  that  thiA  necea- 
aarilj  involves  exemption  from  the  former. 
Not  M>.  Exemption  from  ad  valoram  taxa- 
tion no  more  includes  exemption  from  privi- 
leeo  taxation  than  the  imposition  of  an  ad 
vajorem  tax  includes  the  inqrawtion  of  a 
privilege  tax.  If  one  impoeition  does  not 
embrace  both,  one  exemptiiMi  doea  not  Mn- 
braoe  both.  No  more  is  it  an  answer  to 
this  interpretation  to  say  that  it  leaves  the 
immunitj'  allowed  leas  valuable  to  the  com- 
plainant than  it  would  otherwise  be.  That 
was  a  matter  for  the  ocmaidsration  of  the 
legislature  making  the  grant.  Uempki* 
Otwlight  Co.  V.  Shethg  Oowity  Tawing  Di»t. 
lOS  U.  S.  308,  27  L.  ed.  978,  3  Sup.  Ct. 
Rep.  20S;  TumpiA-^  Comm,  92  Tenu.  372,  373, 
22  B.  W.  75.  A  like  objection  by  the  holders 
of  exempt  ahares,  to  the  taxation  of  a  bank's 
surplus,  thoush  conceded  to  be  sound  in  fact, 
was  overruled  as  untenable  in  law,  in  the 
recent  ease  of  Bank  of  Commerce  v.  Tennes- 
see, 101  U.  S.  146,  40  L.  ed.  060,  le  Sup.  Ct. 
Kep.  456. 

It  is  not  to  be  implied  from  what  ha«  been 
said  that  no  exctnption  from  privilege  taxa- 
tion could  have  been  granted  without  nam- 
ing the  subject  of  such  taxation  and  exempt- 
ing it  in  so  many  words.  That  result  coijd 
have  been  accompllahsd  1^  a  statement  that 
the  company  was  to  have  exemption  from  all 
taxation,  oi  by  any  other  form  of  expres- 
sion that  would,  beyond  doubt,  disclose  such 
an  intontion.  But  in  this  case,  aa  in  that 
of  New  Orleans  Citi/  it  Lake  R.  Co.  v.  1/ete 
Orleans,  143  U.  5.  195.  36  L.  ed.  122,  12  Sup. 
Ot.  Sep.  406,  there  is  "no  evidence  of  an  in- 
tention" to  ^ant  exemption  from  privilege 
taxation.  The  exemption  clause  construed 
in  Memphis  v.  Union  £  Planterg'  Bank,  91 
Tenn.  646,  19  S.  W.  758,  and  held  to  include 
privilege  taxation,  recited  that  the  charter 
tax  named  should  "be  in  liou  of  all  other 
taxes."  Of  the  same  import  were  the  ex- 
mnption  clauses  before  the  court  in  Memphis 
V.  Hernando  Ins.  Go.  8  Baxt.  S27,  and  in 
Union  Bant  v.  State,  9  Yerg.  490,  where  like 
holdings  were  mada  BsBides  the  great  dif- 
ference between  the  language  of  tlioee  grants 
and  that  of  this  one,  which  is  controlling,  it 
nay  be  remarked,  in  passing,  that  there  was 
some  money  consideration  for  those  grants, 
in  the  form  of  a  commuted  tax,  and  there 
was  none  in  this  one.  Privilege  taxation 
was  not  "within  the  express  letter,  or  neces- 
sary scope,  of  the  exempting  clause"  (164  U. 
S.  660,  41  L.  ed.  690,  17  Sup.  Ct.  Rep.  232) 
of  this  charter:  hence  it  was  not  included, 
and  the  subsequent  acte  imposing  the  privi- 
lege taxes  here  oomplaincd  ot  do  not  impair 
the  obligation  of  the  company's  charter  con- 
tract, and  thereby  violate  |  10,  art.  1,  ot  the 
S3  L.  R.  A. 


Federal  Constitution  and  |  £0,  art  1,  of  ths 
Constitution  of  the  stata 

In  the  next  pla«e,  't  is  alleged  and  u^td 
against  the  validity  of  this  legislation  tlist 
the  requisition  made  under  the  name  of  4 
privilege  tax  is  not  nuch  in  reality;  that  Uit 
so-called  "tax"  is  not  imposed  on  the  buii- 
nesB  or  occupation  of  the  complainant,  whirii 
alone  could  be  the  subject  of  privilege  tais- 
tion,  but  solely  upon  an  obetract  conditim. 
— the  mere  fact  of  its  "oiemption  from  u 
Ad  valorem  tax."  The  Constitution  of  tlis 
state  {art  2,  J  28)  reoogniMe  only  two  gen- 
eral kinds  of  taxation, — ad  valorem  uti 
privil^e.  These  cover  the  whole  domain  d( 
taxation,  and  beycMid  these  the  legislitun 
may  not  go  in  the  imposition  of  taxes.  Men- 
phis  V.  Jfentphu  City  Bank,  91  Tenn.  58S. 
19  8.  W.  1046;  Reelfoot  Lake  Levee  Diit.  j. 
Davm>n.  97  Tenn.  161,  168,  169,  34  L.  K.A. 
725,  36  S.  W.  1041.  In  re«pact  of  the  sub- 
jects of  the  latter  kind,  the  l<^alative  dit- 
cretion  hoe  a  viray  oomprdieniive  range.  At 
the  least,  any  occupation,  busineet,  emplc^- 
ment,  or  the  like,  affecting  the  public,  ma^ 
be  classed  and  tajced  as  a  privilege.  Tan- 
pvce  Com*,  92  Tenn.  372, 22  S.  W.  75;  KuTli 
V.  Stale,  SB  Tenn.  136,  6  S.  W.  593;  Jenkit 
V.  Etain,  8  Heisk.  466;  Wiltse  v.  State.  9 
Heisk.  644;  Btate  v.  Schlier,  3  Heisk.  2SI: 
Cohtmbia  v.  Quest,  3  Head,  414 ;  Raberltn 
V.  Beneger.  6  Sneed,  259;  French  v.  Baker, 
4  Sneed,  193;  Mabry  v.  Tarver,  1  HumpL 
94.  The  legislation  here  impeached  orm- 
nated  with  j  6,  chap.  130,  p.  266,  Acts  13s9, 
and  without  material  change,  except  h 
amount  ol  f  ""'"■<  tax,  has  been  re-enacted 
by  each  succeeding  legislature.  Acts  1S91 
(PJx.  Sess.)  p.  71,  chap.  25,  5  4;  Acts  189J, 
p.  146,  chap.  69,  i  6;  Acts  1S95  (Ex.  Sess.1 
p.  692,  chap.  4,  !  7 ;  Acts  1897,  p.  76,  diap. 
2,  I  6.  He  provision  under  which  the  if- 
^egate  sum  nere  sued  for  was  demanded 
and  c^lected,  so  far  as  need  now  be  qnoted, 
is  in  these  words:  "That  the  fidlowiog 
corporaticuis  shall  pay  directly  to  the  comp- 
troller's offioe  the  following  taxes  on  tlie 
following  privileges:  Railroad 

companies,  not  paying  an  ad  valorem  taits 
the  state,  each"  a  given  amount  per  anmun. 
according  to  mileage  operated  or  controlltil. 
Acta  1693,  pp.  143,  145,  chap.  89,  S  5;  AiMi 
1695  (Ex.  Seas.)  p.  692,  chap.  4,  }  7.  Tlis 
language  disdoeed,  as  we  think,  an  obvious 
intent  on  the  part  of  the  assembly  to  dcclan 
the  businees,  occupation,  or  employment  ol 
the  class  of  railroad  companies  designated 
to  be  a  privilege,  and  to  impose  a  to;:  upoi 
that  business,  occupation,  or  employment. 
The  abstract  conditi<»t  or  fact  of  ^not  pil- 
ing an  ad  valorem  tax  to  the  atatei"  is  not 
the  thing  declared  to  be  a  privilege  aid 
taxed  aa  such,  but  it  is  merely  descripEiTc. 
and  serves  only  aa  a  designation  of  that  cIim 
of  railroad  companies  whose  business,  om- 
pation,  or  employment  is  made  a  taxable 
privilege.  In  this  aspect,  the  Tumpiki 
Gases,  02  Tenn.  389,  22  S.  W.  75,  were  pM- 
cisely  like  this  one,  though  this  feature  w« 
not  there  discussed.  The  privilege  tax  then 
was  laid  on  tumMke  companies  "that  e^ 
lect  toll  both  ways,"    Yet  the  dreumataDc* 
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of  collecting  "toll  both  ways"  waa  not  the 
tiling  privileged  &nd  taxed;  it  wu  only  the 
tneaiKi  of  identifying  the  companies  whose 
business,  occupation,  or  employment  «'b.i 
taxed  aa  a.  privilege.  But  if  there  was  real- 
ly a  doubt  (and  there  ia  none)  between  this 
construction  of  the  present  actB  and  that 
contended  (or  by  this  complainant,  and  both 
were  plausible,  the  former  would  prevail,  if 
for  no  other  reason,  because  it  wouJd  sustain 
the  validity  of  the  legislatifm.  All  intend- 
ment* are  in  favor  of  the  constitutionality  of 
Ml  act  paaaed  with  requisitA  form  and  cere- 
mony, as  WBa  tru«  in  this  instance;  and, 
where  one  of  two  reasonable  conatructions 
would  render  the  law  obnoxious  to  the  Coa- 
•titution  aitd  the  other  would  not,  the  latter 
would  be  adopted  by  the  oonrte.  Sutherland, 
8t»t.  Constr.  S  332;  Cooley,  Const  Lim.  5th 
«d.  218;  Bladt,  Const.  Law,  t  28;  Brown  v. 
Btate,  12  Whatt  430,  QL.ed.B84;  Stale  v. 
Tantlen,  96  Tenn.  660,  34  L.  R.  A.  666,  32 
8.  W.  481 ;  Cole  Mfg.  Co.  y.  Falls,  90  Tenn. 
469,  16  S.  W.  1045;  Ellit  t.  State,  92  Tenn. 
S3,  20  8.  W.  600 ;  IllinoiM  C.  R.  Co.  v.  Critter, 
91  Tenn.  607,  19  B.  W.  618. 

Complainant  further  uaails  this  legisla- 
tion, and  saya  that  it  denrives  the  oomplain- 
«at  of  its  property  "witAout  due  process  of 
law,"  therM^  violating  f  I,  art.  14,  of  the 
Amendinente  to  the  Constitution  of  the 
United  States;  and  that  it  derives  com- 
plaiuaut  of  it«  property  otherwise  than  by 
''the  law  of  the  land,"  thereby  violating  { 
6,  art.  1,  of  the  Constitution  of  the  state. 
This  double  asBftilment  may  be  treated  as 
ofie  objectiM),  since  "due  proceas  of  law"  and 
the  "law  of  Uie  land  are  synonymous 
phrasee,  and  tiiat  which  is  violative  of  the 
one  ia  violative  of  the  other  also,  and  vict 
■lerM.  Btate  v.  etaien,  6  Coldw.  834,  244; 
Snot)  T.  State,  9  Baxt  207;  Ervine's  Ap- 
peal, 16  Pa  256,  65  Am.  Dec  499;  Parsons 
w.  Riutell,  11  Mich.  120,  83  Am.  Dec.  728; 
Deit  ete  dem.  Jfurroi/  v.  Hohoken  Land  Js  Im- 
prov.  Co.  18  How.  272,  16  L.  ed.  372;  David- 
ton  V.  Nete  Orleana,  90  U.  S.  S7,  101,  24  L. 
«d.  616,  618;  Cooley,  Const.  Lim.  pp.  429 
«(  leq.  A  corporation  is  a  "person"  within 
de  meaning  of  the  provision  forbidding  the 
deprivation  of  property  "without  due  woe- 
Ma  of  law"  (Covington  £  L.  Tump.  Road 
Co.  V.  Sandford,  164  U.  S.  678,  41  L.  ed.  G60, 
17  Sup.  Ct  E«p.  198;  Ovlf,  C.  A  8.  F.  R.  Co. 
T.  EUie,  16S  U.  S.  150,  41  L,  ed.  S66,  17  Sup. 
Ct.  Rep.  255),  and  a  "man"  within  that  for- 
bidding deprivation  of  property  otherwise 
t^an  by  "the  law  of  the  land."  These  acts 
Impose  a  tax  on  certain  corporations.  The 
tax  is  to  be  paid  in  moncT',  and  money  is 
"property."  Consequently  the  Imposition 
and  collection  of  the  tax  ia  a  deprivation  of 
property,  and  the  a^its  are  void  as  in  conflict 
with  those  provisione,  if  it  be  true  that  the 
tax  impoaed  ia  ooHectible  otherwise  than  by 
"due  process  of  law"  or  by  "the  law  of  the 
land.''  The  precise  objection  pressed  against 
the  acta  is  that  they  constitute  vidous  class 
Indslation,  in  that,  as  alleged  in  the  bill, 
they  apply  to  only  two  of  the  aeventy-flve 
railroad  companies  operating  or  controlling 
Hnea  of  road  in  the  state,  and  the  elaasiflca- 
53  L.  B.  A.  S 


The  acts 
.  companjee  in  the  state 
1)  Those  "not  paying 
an  ad  valorem  tax  to  the  state,"  aiid  (2) 
those  paying  such  t&x;  and  they  impose  a 
privilege  ta.x  upon  tuose  of  the  former  clasa 
only.  This  is  class  legislation,  undoubted- 
ly, but  it  is  not  of  the  vicious  or  forbidden 
kind.  It  applies  equally  to  all  corporations 
that  are  or  may  be  in  like  situation  or  cir- 
cumstance*, and  thereby  meets  the  first  re- 
quirement of  valid  class  legislation ;  and  It 
makes  a  natural  and  reasonable  classifica- 
tiou,  therehy  meeting  the  other  requirements 
of  such  Ugislation.  Button  v.  Slate,  98 
Tenn.  6B6,  710,  33  L.  R.  A.  689,  38  S,  W. 
697 ;  Stale  v.  AUlon,  94  Tenn.  074,  28  L.  It. 
A.  178,  30  S.  W.  760;  Turnpike  fjaaes,  82 
Tentt,  369,  22  8.  W.  75;  lUinoia  C.  R.  Co.  v. 
Crider,  91  Tenn.  460,  19  S.  W.  818;  Stratton 
CUtimantt  v.  Morris  Glaimanta,  89  Tenn. 
oOO,  tub  nom.  Diirell  v.  Lanier,  12  L.  R.  A. 
TO,  16  S.  W.  87 ;  Demoville  v.  Davidsoit 
County.  67  Tenn.  214,  10  S.  W.  353;  Debar- 
dclaben  v.  Btate,  99  Tenn.  649,  42  S.  W. 
084;  iMice  v.  Kansas,  163  U.  8.  31,  41  L.  ed. 
78,  16  Sup.  Ct.  Rep.  1031 ;  CiUf,  C.  it  8.  F. 
R.  Co.  V.  Kllia,  165  U.  S.  160,  41  L.  ed,  666, 
17  Sup.  Ct  Rep.  255;  Jones  v.  Brim,  165  U. 
S.  180,  41  L.  ed.  677,  17  Sup.  Ct  Rep.  282; 
Covington  il  L.  Tump.  Road  Co.  v.  Band- 
ford,  164  U.  S.  678,  41  L,  ed.  560,  17  Sup. 
Ct  Rep.  198 ;  Aew  I'orJc,  N.  H.  d  H.  R.  Co. 
V.  A'eu?  7orf ,  166  U.  S.  628,  41  L.  ed.  853, 
17  Sup.  Ct.  Rep.  418;  Bayes  v.  Missouri,  ISO 
U.  S.  68,  30  Ia  ed.  578,  7  Sup.  Ct.  Rep.  350; 
Bell's  Cap  R.  Co.  v.  Pennsylvania,  134  U.  S. 
232.  33  L.  ed.  892,  10  Sup.  Ct  Rep.  633;  Co- 
himbuB  Southern  R.  Co.  v.  Wright,  151  U. 
S.  470,  38  L.  ed.  238,  14  Sup.  Ct  Rep.  396. 
That  it  meets  the  first  of  these  requirement! 
is  self-evident,  and  that  it  meets  the  other 
one  becomSB  manifest  when  it  is  considered 
that  those  oompaniee  upon  whioh  the  privi- 
lege tax  is  imposed  are  not  otherwise  mak- 
ing any  contribution  to  the  support  of  the 
state  government  that  protects  their  businesa 
and  property  in  the  some  manner  that  it 
doee  those  of  the  companies  of  the  other 
class,  which  are  contributing  their  part  to 
that  support  by  the  payment  of  an  ad  va- 
lorem tax.  What  sounder  and  more  natural 
reason  could  be  found  for  a  claaaiScotion 
than  that  these  are  already  bearing  some  of 
the  burdens  of  government  and  those  are 
noti  A  classification  with  euch  a  reason 
to  support  it  (and  it  may  have  been  prompt- 
ed by  otiiers  which  the  court  may  not  aiid 
need  not  state  or  discover)  cannot  justly  be 
characterised  aa  unnatural  and  arbitrarr. 
The  ground  for  the  classification  upheld  in 
the  Turnpike  Oases,  92  Tenn.  389,  22  S.  W. 
75,  woe  not  so  strong,  and  yet  it  wae  in  aome 
de^ee  of  the  same  nature.  The  act  there 
questioned  (Acts  1891  [Ex.  Sees.] .  p.  67. 
chap.  25,  §  3)  impoaed  a  privilege  tax  on  sll 
turnpike  companies  "that  oollect  tolls  both 
ways,"  and  not  on  others.  Moniteatly  the 
principal,  if  not  the  only,  reason  for  thia 
classincation  was  that  the  companies  aub- 
jected  to  the  tax  were  enjoying  greater  ad- 
vantsgea,  with  the  sanction  of  t£e  atate,  tliaa 
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Ihoae  enjoj'cd  by  Uie  compaiues  not  lo  t&inl. 
It  >■  of  no  cons«queace  that  there  may  1m 
l>ut  two  railroad  companies.  ■■  alleged  in 
the  Nil,  to  which  this  privilege  tax  may  Ap- 
ply; for  "it  matters  not  how  few  tlie  peisoiia 
are  who  may  lie  included  inaclaes.  If  all  who 
are  or  may  crane  into  the  like  situation  and 
circumatance^  be  embraced  in  the  clasi,  the 
law  is  geoeml,  and  not  partial."  Stratton 
Ctaimanls  v.  ilorrii  ClaitiuMtt,  B9  Tenn. 
322,  aub  nofn.  Dibictl  v.  Lanirr,  12  L.  R.  A. 
70,  15  S.  W.  t)2:  Budd  v.  State,  3  Humph. 
492,  30  Am.  Dec  189. 

U  is  also  alleged  and  urged  that  this  lag- 


this  impeachment:  (1) 
The  nets  in  question  are  generaJ,  anil  not 
■peciaJ,  iOiWB ;  (2)  they  do  not  diminiah  oom- 
plainant's  corporate  powers.  The  laws  are 
general,  ^vithin  the  mraning  of  this  prori- 
sion,  becB-UHe,  as  iilreftdy  seen,  they  include 
equally  all  persons  who  are  or  may  be  in  the 
aituation  and  circumstances  contemplated. 
In  this  particular  the  requirement  of  i  S, 
art.  11,  is  the  aa-me  as  that  of  i  8,  art.  ], 
of  the  Constitution.  Stratlon  Claimants  v. 
Jfom's  Claimantt,  89  Tenn.  522,  623,  tub 
nom.  Dihrell  v.  Lonier,  12  L.  R.  A,  70,  16  S. 
W.  87 ;  Sutton  v.  State,  BO  Tenn.  705,  700, 
33  L:  R.  A.  58B.  36  S.  W.  697 ;  Deftortlete- 
6CH  T.  State,  1)9  Tenn.  049,  42  S.  W.  684. 
ITie  corporate  "powers"  referred  to  are  not 
diminiihed  by  the  imposition  of  a  privilege 
tax  on  a  coTpora.tion  that  faa«  no  legal  ex- 
emption from  such  a  tax.  This  is  inevita' 
biy  so,  since  the  imposition  of  the  tax  takes 
away  nothing  that  the  corporation  had  pre- 
viously. Indeed,  the  "powers"  of  a  corpo- 
ration with  a  legal  right  to  such  an  exemp- 
tion would  not  be  diminished  W  the  wrong- 
ful imposition  and  collection  of  such  a  tax, 
becftuae  corporate  "powers"  do  not  include 
exemption  from  taxation.  Memphis  v. 
Uemphis  Cits  Bank,  91  Tenn.  689,  G90,  19 
8.  W.  1045,  The  latter  would  be  an  impair- 
ment of  the  obligation  of  the  contract,  but 
not  a  diminution  of  corporate  powers. 

It  has  been  Buggefited,  with  the  emphasis 
of  repetition,  that  these  acts  were  not  passed 
hi  (rood  faith,  but  with  the  unjust  motive  of 
denriving  the  companies  affected  thereto  of 
an  advantage  previously  conferred.  Of  thia 
we  see  no  indication.  Moreover,  the  courts 
have  nothing  to  do  with  the  motives  of  the 
legislature,  nor  with  the  policy  or  impolicy 
of  Its  laws.  Const,  art.  2,  E  2;  Sutton  v. 
State,  96  Tenn.  698,  33  L.  B.  A.  E89,  30  8. 
W.  697;  CoJe  Mfg.  Co.  t.  FatU,  90  Tenn. 
481,  10  8.  W.  1045;  William*  v.  SathviUe. 
89  Tenn.  488,  15  S.  W.  364;  Peck  v.  State, 
86  Tenn.  262,  6  8.  W.  3S9;  Ballentin«  v.  Fu- 
Jatki,  16  Lea,  034;  Lynn  v.  PolJc,  8  Lea, 
229;  Vichol  v.  JfaahviUe,  9  Humph.  253; 
Ijouiemlla  <£  Jf,  R.  Co.  t.  Davidson  County 
Ct.  1  Bneed,  008,  62  Am.  Dec  424;  Ferguaon 
V.  Minere'  i  U.  Bank,  3  Sneed,  60S;  Cooley, 
Conat  Lim.  208. 

A  like  THdy  miut  b«  mada  to  tbt  Othsr 
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Euggeation,  that  this  tax,  it  now  sanctiODcd, 
may  liereafter  be  to  increased  as  to  equal 
an  ad  valorem  tax,  which  would  make  the 
burden  upon  complainant  as  great  as  if  it 
hail  no  exemption  at  all.  U  the  legislature 
bus  the  legal  right  to  impose  a  privilege  tax 
the  amount  of  the  imnowtion  is  a  matter 
within  its  discretion.  "Our  only  concern  ii 
with  the  validity  of  the  tax,-  all  else  lie«  be- 
yond the  domain  of  our  jurisdiction."  Dela- 
iCTire  Itailrond  Tax,  18  Wall.  231,  nib  tioiH. 
.tftnor  V.  Philadtlphia,  W.  d  B.  R.  Co.  21  I. 
ed.  800;  Califomia  v.  Central  P.  R.  Co.  127 
U.  S.  1,  41,  32  L.  ed.  160,  157,  2  Inters.  Com. 
Rep.  163,  6  Sup.  Ct.  Rep.  1073 ;  Home  In*. 
Co.  Y.  \r,c  York.  134  U.  8.  504,  33  L.  ed. 
1023,  10  Sup.  Ct.  Rep.  693;  Jenkine  v.  Bicin, 
SUeisk.  477.  If  this  were  not  so,  the  courts, 
certainly,  could  not  anticipate  legislative  ac- 
tion and  pronounce  decreet  in  advance  of  it. 
Finally,  it  is  said  that  this  legislation  is 
unconstitutional  and  void  because  it  imposes 
a  tax  on  interatate  commerce.  The  Federal 
Constitution  (art.  1,  f  8,  cl.  3)  vests  in  Con- 
gress "power  to  regulate  commerce  with  for- 
eign natims  and  among  the  several  states, 
and  amonir  the  Indian  &ibea."  and  in  doing 
so  impliedly  forbids  any  state  the  right  to 
exercise  such  power  without  the  consent  ot 
Confess.  Commerce  among  the  states  is 
usually  and  a^ropriatriy  called  "interstate 
commerce."  The  controlling  power  of  Con- 
gress in  the  regulation  of  this  commerce, 
and  the  lack  of  independent  power  in  thia 
domain  on  the  part  of  the  states,  have  bem 
stranjriy  affirmed  and  explicitly  decided  tn 
numerous  cases.  Brennan  v.  Tituaville,  153 
U.  S.  302,  38  L.  ed.  723.  4  Int«-s.  Com.  Rep. 
058,  14  Sup.  Ct.  Rep.  82S ;  Crutckn-  v.  Ko«- 
(ucly,  141  U.  8.  58,  36  L.  ed.  662.  11  Sup. 
Ct.  Rep.  851 ;  Lyng  v.  Michigan.  135  U.  S. 
100,  34  L.  ed.  163,  3  Inters.  Com.  Rep.  143, 
10  Sup.  Ct  Rep.  725;  Rolibina  v.  Rh«lby 
County  Tajeing  Uitt.  120  U.  S.  489,  30  L.  ed. 
094.  1  Inters.  Com.  Rep.  46,  7  Sup.  Ct.  Rm. 
692:  Alher  v.  Teivt,  128  U.  S.  129.  32  L 
ed.  368,  2  Inters.  Com,  Rep.  241,  9  Sup.  Ct. 
Rep.  1 :  f!toiitenbiirgK  T.  Hcnnick,  129  U.  8. 
141,  32  L.  (d.  037,  9  Sup.  Ct  Rep.  256; 
JfcCoil  V,  California,  136  U.  S.  104,  34  L. 
e<l.  391,  3  Inters.  Com.  Rep.  ISl ,  10 
Sup.  Ct.  Rep,  881 ;  Leigy  t,  Hardin,  1S5  V. 
S,  108,  31  L.  ed.  132.  3  Inters.  Com.  Rep, 
30,  10  Sup.  Ct.  Hep.  081 ;  Lelotip  v.  Port  of 
MobiU.  127  U.  S.  645,  32  L.  ed.  313.  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct  Rep.  1380:  Oib- 
bons  V.  Ogdcn.  9  \Vheat,  1,  6  L.  ed.  23; 
Broicn  v.  Maryland,  12  Wheat.  419.  0  L.  ed. 
678:  H'eJton  v.  JfiMOuri,  SI  U.  8.  27R.  23 
r>.  ed.  348.  Every  tax  on  interstate  com- 
merce is  a  burden  upon,  and  to  that  extent  a 
regulation  of,  that  commerce,  and,  wheo 
imposed  by  a  state  law  and  without  the  as- 
sent of  Congress,  it  ia  illegal,  and  the  law 
impoeing  It  is  trtoioxious  to  the  Federal  Con- 
ctitution,  and  fpr  that  reason  null  and  void. 
Wellon  V.  MUaouri,  91  U.  S.  S78,  23  L.  ed. 
348;  Sluts  v.  Scott,  98  Tenn.  254,  30  L.  R. 
461,  39  S.  W.  1.  Therefore  t^ese  acts. 
which  were  passed  without  the  aasmt  of 
Congress,  must  be  adjudged  invalid  if  the 
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Ux  imposed  \>j  tbim  ahonld  be  fonnd  to  be 
Dpon  mtsritata  coitunerce.  Tha  conqdain- 
Mtt't  line  of  road  Ilea  wholly  within  this 
•lata,  yet  it  ha«  trttffio  oonnectiont  with  oth- 
er tines  extending  into  othar  statea,  and  in 
ttiat  sense  is  engaged  in  interatat^  as  wel!  as 
intenial,  busineaa  or  commeroe.  The  rail- 
road companies  to  which  the  a«ts  <ipply  are 
required  to  pay  a  privilege  tax  according  to 
mileage,  aa  foUowa;  "Each  compauj  oper- 
ating or  ctmtrolling  400  miles  or  more  of 
road  in  this  state,  for  taking  up  and  truno- 
porting   freight   and    paasengerB   from    one 

roint  t«  another  in  thk  etate,  per  annum, 
10,000.  Each  oompany  operating  or  odd- 
trollin^  from  100  to  400  miles  o?  road  in 
this  state,  for  taking  up  and  transporting 
freight  and  paasengerg  irrtai  one  point 
this  state  to  another  point  in  this  state,  '^ 
annum,  $5,000.  Each  oompany  operating 
or  eontrolling'  from  26  to  100  milea  of  rail- 
road in  this  Btate,  for  taking  up  and  trans- 
porting freight  and  paasetigerB  frran  one 
point  in  this  state  to  aiurther  point  in  this 
state,  per  annum,  $1,000.  Each  company 
operSiting  or  controlling  less  than  26  miles 
of  railroad  in  this  state,  for  taking  up  and 
transporting  freight  and  passengers  from 
one  point  in  this  stat«  to  another  point  in 
this  state,  per  annum,  tlOO."  Acts  1893, 
pp.  143.  149,  chap.  89,  \  6;  Acts  iSOS  (Ex. 
Sest.)  p.  592,  chap.  4,  S  T.  There  can  be  no 
doubt  from  this  language  that  the  legiala- 
tire  intent  was  to  impose  this  tax  solely  and 
alone  upon  business  or  commerce  done  whol- 
ly within  this  state, — upon  interrnal  or  in- 
traatate  commerce,  as  contradistinguiahed 
from  interstAte  commerce.  The  imposition 
is  made  "for  taking  up  and  transporting 
freight  and  passengers  from  one  point  in  thif 
state  to  another  point  in  this  state,"  in 
which  business  there  is  no  element  of  inter' 
state  commerce.  The  latter  is  effectually  ex< 
duded  from  the  operation  of  the  taw,  and  is 
in  no  way  afTected  by  it.  That  p&rt  of  the 
business  which  may  be  interstate  is  permit- 
ted to  go  on  without  let  or  hindrance;  no 
burden  is  laid  upon  it;  nothing  done  to  regu- 
late or  impede  its  free  prosecution.  Such 
legislation  is  valid,  and  not  void.  Osborne 
V.  Florida,  164  U.  S.  050,  41  L.  ed.  58( 
Sup.  Ct.  Hep.  214;  Crvtoher  v.  Kentucky, 
141  U.  S.  68,  35  L,  ed.  852,  11  Sup.  Ct.  Rap. 
361 ;  Gibhona  v.  Ogdcn,  9  Wheat  IBS,  B  L. 
ed.  69;  Oabnms  v.  State,  33  Fla.  162,  25  L. 
R.  A.  120.  4  Inters.  Com.  Rep.  731,  14  So. 
688;  LunifttTwifB  DeUtxcore  Bridge  C< 
suite  Bd.  of  Aaseasort,  56  N.  J.  L.  529, 
nam.  Slate,  Lumberville  Delaware  Bridge 
Co.  V.  State  Bd.  of  Asseaiora,  25  L.  R.  A. 
134,  2U  Atl.  711. 

The  unrtnimoua  opinion  of  the  court  is 
that  the  legislation  drawn  in  question  It 
without  conllict  with  any  provision  of  the 
Constitution,  state  or  Federal. 

L?(  the  decree  dismissing   Che  bill  be  af- 

Writ  of  error  dismissed  by  Supreme  Court 
of  United  State*  February  1,  190O. 
fi3  L.  R.  A. 
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1.    A    I 
tfte  ( 


within  a  certain  time  after  Judgment  BEslnst 
plaintiff  upon  an;  gronnd  not  concluding  his 
rtsbt  of  action  appllee  In  eoae  complainant 
takes  s  volontar;  nonsuit. 

a.  ComitlmlaBiit  mar  t>ke  >  volaotarr 
■oualt  in  an  action  remoTed  bf  defendant 
to  a  Fedeial  coatC,  and  twcln  another  action 
In  the  state  court  lor  a  less  Bum  than  will  en- 
tltlB  defendant  to  remova]. 

R.  Ah  KvermeBt  ttuit  llie  benellBlarT  •! 
til*  recoTerr  of  an  Bctloa  ta  (li«  sii^e 
»■  that  of  a  tomnep  oae  \a  which  plalntlB 
took  a  Toluntarj  nonsnlt  Is  not  neccHaiy  to 
hrlriK  the  case  within  the  provlalons  of  s  stat- 
ute permlttlog  platntlffa  against  whom  ]udj(- 
ntent  has  been  rendered  to  bejln  another  ac- 
tion within  a  certain  time,  If  It  Is  averred 
that  the  suits  are  between  the  same  parties 
and  for  the  same  cauae  of  action. 

(October  23,  iaOO.> 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Knox  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  n^ligent 
killing  of  plaintiff's  intestate.     Aeuersed. 

The  facts  are  stated  in  the  opinion. 

J/essrs.  nraahbnm.  Fickle,  A  Turmer, 
for  appellant: 

By  Code,  {  2755  (Shannon's  Code,  ( 
444B),  it  is  provided:  "If  the  action  is 
oommenced  within  the  time  limited,  but  tha 
judgment  or  decree  is  rendered  against  tha 

Elaintiff  upon  any  ground  not  concluding 
is  right  of  action,  or  where  the  judgment 
or  decree  is  rendered  in  favor  of  the  plaintiff 
and  is  arrested  or  reversed  on  appeal,  tha 
plaintiff  or  his  representatives  and  privies, 
as  the  case  may  be,  may,  from  time  to  time, 
commence  a  new  action  within  one  year  aft- 
er the  reversal  or  the  arrest."  This  statute 
applies  to  a  voluntary  nonsuit  by  the  plain- 

Memphis  &  C.  R.  Co.  v.  PiUote,  9  Heisk. 
248;  Eatt  Tenneiiee  Iron  £  Coal  Co.  v. 
Broylea.  95  Tenn.  812,  32  S.  W.  761;  Gard- 
ner v.  iHohigan  C.  B.  Co.  150  U.  S.  340,  37 
L.  ed.  nor,  14  Sup.  Ct.  Rep.  14D;  U  Enc. 
Pt.  t  Fr.  842;  Qaaitnan  v.  Jamit,  94  Fed. 
603. 

Why  the  removal  of  this  pending  suit  to 
the  l''edera1  court  should  depiive  the  state 
court  of  its  origins]  jurisdiction  ol  the 
cause  of  action  is  not  apparent. 

Gasaman  v.  Jarvia,  100  Fed.  146. 


(OTE. — The  dpoislon  In  Bnlilmorc  A  O.  R.  Co. 
fr'^Iton  (Obiol  44  I..  R.  A.  S20,  which  the 
rt  In  (he  preseut  cbk  dJBnppravea.  la  con- 
rj  to  that  PfDUercd  In  McWer  v.  Florida  C. 
'.  R.  To.  110  Ga.  223,  -.10  S.  G.  T75,  which  has 
n  si>le<Med  for  tbli  serlE?,  but  Is  not  ;et  re- 
ted  becBuie  the  ruse  ho»  bfun  token  to  Ihs 
ireme  Court  of  the  United  Slates. 


Tebmh 


■  Sdpbuu  Oouri. 


Ooi., 


Metrt.  -W.  H.  Dnuuuvd  and  Myuitt 

A  Fowlnr  al«a  for  i.ppell>int. 

Jfeiurj.  Smith,  HsKnoad,  *  Smith 
and  Joarolmox,  Weleker,  JE  Hndaoa, 
with  M «ur*.  Wrl«lit  Jfc  Trnrnta,  lor  appel- 
lee: 

The  court  below  held  that,  the  suit  havinr 
been  originally  brought  in  that  court  and 
properly  removed  t«  the  Federal  court,  and 
never  having  been  rouknded  therefrom,  the 
circuit  court  of  Knox  oounty  had  no  juris- 
diction  to  entertain  the  wme,  snd  dismiased 
the  plaintiff's  suit.  The  holding  of  the 
court  on  the  question  of  jurisdiction  is 
founded  upon  principle  and  reason. 

Ooa  V.  East  Tmneaaee,  V.  A  Q.  R.  Co.  68 
Ga.  446;  ConttUution  Pub.  Co.  v.  DeLaitgh- 
(«r,  96  Oa.  17,  21  S.  E.  1000;  Baltimort  A 
0.  R.  Co.  V.  Fulton.,  6S  Ohio  Bt.  675,  44  L. 
R.  A.  520,  53  N.  E.  266. 


Suit  to  recover  damages  for  personal  in- 
juries resulting  in  the  death  (rf  plaintiff's 
int«Btate.  Defendant  company  pleaded — 
First,  not  guilty;  and,  second,  the  statute 
of  limitations  of  one  fear.  Plaintiff,  by 
replication  to  defaudant's  plea  of  the  stat- 
ute of  limitations,  avers  that  within  twelve 
months  after  the  cause  of  action  accrued  he 
brought  suit  against  defendant  company  in 
the  circuit  court  of  Knox  county.  There- 
upon defendant  company,  upon  the  ground 
of  nonreaidence,  removed  said  cause  to  the 
circuit  court  nl  the  United  States  at  Knox- 
ville,  where  said  cause  pended  until  the  Sep- 
tember term,  1899,  of  said  court,  when  the 
plaintiff  took  a  voluntary  nonsuit.  Subse- 
quently thereto,  and  within  twelve  months 
after  the  dismissal  of  the  first  suit,  plain- 
tiff instituted  the  present  suit  in  the  circuit 
court  of  Knox  county.  Defendant  company 
demurred  to  this  replication,  assigning  for 
cause:  "First.  It  doth  not  appear  from 
said  averments  for  whom  the  said  S.  M. 
Hooper  was  administrator  in  the  original 
suit,  nor  for  whose  benefit  said  former  suit 
was  brought  in  the  circuit  court  of  BJioz 
county,  nor  does  it  appear  therein  when 
said  right  of  action  accrued  and  when  said 
former  suit  was  brought.  Second,  Because 
it  doth  not  appear  what  disposition  was 
made  of  said  cause  after  plaintiff's  volun- 
tary nonsuit  in  the  circuit  court  of  the 
United  States  at  Knox vi lie.  Third.  De- 
fendant says  the  removal  of  said  cause  was 
a  removal  of  all  the  rights  and  remedies 
plaintiff  hod  therein  against  defendant 
company,  and,  said  cause  not  having  been 
remanded  to  this  court,  this  court  is  now 
without  jurisdiction  of  same.  Fourth.  Tbe 
defendant  says  that  ihe  running  of  the  stat- 
ute of  limitations  wns  in  no  iv'ise  affected 
or  prevented  hy  said  proceedings."  The 
court  below  sustained  the  demurrer  of  de- 
fendant to  the  Leplif'ution,  and  held  that  thi 
suit  having  been  originally  brought  in  that 
court,  and  properly  removed  to  the  Federal 
court,  and  never  having  been  remanded 
therefrom,  the  circuit  court  of  Knox  county 
63  I..  It.  A. 


had  no  jurisdiction  to  entertain  the  same, 
and  dismissed  the  plaintiff's  suit. 

The  principal  question  debated  at  tlie  bar 
aa  wbethei  after  suit  brought  in  \he  stoU 
court,  and  removed  to  tbe  Unit«d  States  cir- 
cuit court,  and  there  dismissed  by  plaintiff 
talcing  a  voluntary  nonsuit,   it  caji  he   re- 
ed in  the  state  court  for  a  less  sum  than 
Id   entitle   defendant   to   again   remova 
e   to   Federal  court,   and,  if   this  is   bo. 


tion  4440,  Shannon's  Code,  provides,  via.: 
"If  the  action  is  commenced  within  the  tints 
limited,  but  the  judgment  or  decree  is  ren- 
dered a^nst  the  plaintiff  upon  any  ground 
not  concluding  his  right  of  action,  or  where 
the  judgment  or  decree  is  rendered  in  favor 
of  the  plaintiff,  and  is  arrested  or  reversed 
onappeal,  the  plaintiff  or  his  representativM 
and  privies,  as  the  case  may  wt,  may  from 
time  to  time  commence  a  new  ai^ion  within 
<ne  year  after  the  reversal  or  arrest."  This 
ct  has  frequently  been  held  to  apply  to  a 
voluntary  nonsuit  by  the  plaintiff.  Jfem- 
phi»  <(  C.  K.  Co.  T.  Piilov),  8  Heisk.  248; 
East  Tmneatee  Iron  <£  Coal  Co.  v.  Brojfte^ 
95  Tenn.  612,  32  8.  W.  781. 

But  it  Is  argued  that  tbe  removal  of  a 
use  from  a  state  court  to  the  Federal 
court  thereby  deprived  the  state  court  of  •!] 
further  jurisdiction,  not  only  of  that  par- 
ticular suit,  but  of  the  cause  of  action  and 
subject-matter  of  that  suit.  Counsel  for 
defendant  company  cites  in  support  of  his 
contention:  Coa  v.  East  Tennessee,  T.  i  0. 
R.  Co.  68  Gn.  448;  Baltimore  d  0.  R.  Co.  t. 
Fulton,  69  Ohio  St.  675,  44  L.  R.  A.  620.  53 
N.  E.  £65.  In  tbe  latter  case  the  court 
said,  vuf..-  "It  has  been  repeatedly  decided 
that,  where  a  case  has  been  properly  re- 
moved from  a  state  to  a  Federal  court,  the 
jurisdiction  of  the  former  over  the  case  im- 
mediately ceases,  and  it  is  its  duty,  in  the 
language  of  the  st*tut«,  to  proceed  no  fur- 
ther in  tbe  cause.  Its  jurisdiction  in  that 
case  ends  with  the  removal.  .  .  ■  lite 
Federal  court,  having  acquired  jurisdiction 
of  the  action  by  its  removal  from  the  state 
court,  must,  on  prindple  and  the  reason  of 
the  statute,  retain  it  for  all  purposes, — for 
the  purpose  of  determining  whether  it 
should  be  reinstated  or  recommenced  after 
it  has  been  dismissed  by  it  or  stricken  from 
its  docket,  as  well  as  lor  its  determination 
on  the  merits.  Its  jurisdiction  in  such  case 
does  not  merely  embrace  the  suit  brought 
and  removed,  hut  any  suit  thereafter 
brought  on  the  identical  cause  of  action, 
after  the  former  suit  has  been  dismissed  by 
it,  until  the  cause  of  action  has  been  extin- 
guished by  a  judgment  on  the  merits.  The 
cause  of  action — the  'controverBy"  between 
the  parties — remains  subject  to  the  jurisdic- 
tion of  the  Federal  court,  and  is  forever  ex- 
cluded from  that  of  the  court  from  which  it 
was  removed,  unless  remanded  with  the  con- 
sent of  the  defendant;  and  there  are  cases 
\vhich  make  thisa  doubtful  proposition,  where 
the  cause  is  a  removable  one.  No  onewould 
claim  that,  after  the  case  has  been  stricken 
from  it«  docket  by  the  Federal  eonit.  On 
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•t*ta  court  could  determine  whether  it 
•bould  be  reiiiBt«ted;  aod,  b;  a  parity  of 
reasoning,  the  state  court  cannot  pass  on 
the  right  of  tbe  plaintiff  to  recommence  tbe 
■«tion  after  it  ha«  been  dismiued  bj  the 
Federal  court.  In  either  of  theee  cases  the 
question  can  only  be  determined  bj  the  court 
uiat  had  full  and  exclusive  jurisdiction  of 
the  case  at  the  time.  And  if  there  be  an; 
remedial  rule,  statutory  or  otherwise,  bjr 
which  a  case  that  has  been  dismiafled  for 
failure  to  prosecute  can  be  reinstated  after 
tbe  time  fixed  by  the  statute  of  limitations 
has  expired,  the  remedy  must  be  sought  in 
that  court.  It  is  properly  a  step  or  proceed- 
ing in  the  same  cose.  If  tbia  were  not  so, 
It  would  not  only  open  tbe  way  to  a  viola- 
tion of  the  policy  of  the  etatute  authorizing 
renovals,  but  be  productive  of  a  ve^  incon- 
Tonlent  practice  and  mucb  abuse.  It  would 
enable  a  party  to  permit  bis  case  to  be  dis- 
missed b;  failing  to  proBccute  in  the  Feder- 
al court,  with  the  purpose  of  recommencing 
it  in  the  state  court,  and  thus  cmnpel  the 
defendant  to  be  at  the  trouble  and  expense 
of  again  causing  it  to  be  removed  or  submit 
t«  ue  jurisdiction  of  tbe  state  court.  Tlu) 
Tiew  we  have  token  finds  support  in  the 
-well-considered  case  of  Cam  y.  Eaat  Tetmea- 
mee,  V.  A  O.  R.  Co.  68  Oa.  440.  It  is  there 
held  that  'when  a  case  has  been  removed 
from  a  state  court  to  the  circuit  court  of 
tbe  United  States,  the  jurisdiction  of  the 
former  ceases,  and,  after  nonsuit  in  the  Fed- 
eral court,  the  case  cannot  be  renewed  in  tbe 
state  court  within  six  months,  so  as  to  avoid 
the  statute  of  limitations.*  Sucb  right  Is 
^TBD  by  statute  on  a  nonsuit  in  the  courta 
of  that  state,  a  nonsuit  not  beins  a  decision 
on  the  merits.  Referring  to  the  statute, 
which  reads  as  follows:  'If  a  plaintiff  shall 
be  nonsuited,  or  shall  discontinue  or  dis- 
mias  bis  caae,  and  shall  recommence  within 
•ix  months,  such  renewed  case  shall  stand 
upon  the  same  footine  aa  to  limitations  with 
tne  original  case,' — the  court  said:  To  b« 
thus  renewed,  it  must  be  the  same  case  aa 
to  cause  of  action  and  partiea;  and  this  la 
Identically  the  same  caae  in  both  respeots. 
So  that  tlis  question  is:  Can  a  case  which 
has  been  removed  to  the  United  States  cir- 
cuit court  be  renewed  in  the  state  courtt 
We  think  not,  because  the  act  of  removal, 
ip»o  faeto,  transfers  tbe  jurisdiction,  of  tbe 
eauae  to  the  circuit  court  of  the  United 
States,  and  devests  that  of  the  state  court,' 
— citing  Kern  v.  Butdtkoper,  103  U.  S.  48S, 
28  L.  ed.  354.  In  the  case  before  ua,  the 
plaintiff  averred  that  the  cause  of  action  In 
the  caae  removed  was  identical  with  the 
cause  of  action  In  hia  present  petition.  If 
it  had  not  been,  he  coula  not  have  been  with- 
in the  provialons  of  t  4S91,  Bev.  Stat.,  un- 
der favor  of  which  he  claimed  the  right  to 
recommence  his  action  in  the  state  court." 

This  queation  arose,  was  well  considered, 
and  a  contrary  conclusion  reached  by  the 
court,  in  Qasaman  v.  Jamia,  100  Fed.  146. 
Said  tbe  court :  "The  contention  of  the 
defendant  is  that  the  jurisdiction  of  this 
court  upon  remoraJ  ia  exclusive  and  oontinu* 
otu,  and  that,  thongta  the  causa  ao  removed 
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is  diamiaaed  without  any  trial  or  determina- 
tion of  the  merits,  no  suit  csji  thereaftar  be 
instituted  and  maintained  for  the  aame 
cause  of  action  in  tbe  court  from  which  tbe 
removal  has  been  taken.  This  eontentiMi 
finds  support  in  the  caae  of  Cose  v.  Eaet  Ten- 
nessee, V.  d  a.  R.  Co.  08  Ga.  446,  and  the 
caae  of  Baltimore  £  0.  K.  Co.  v.  Fulton,  5D 
Ohio  St  575,  44  L.  R.  A.  620,  S3  N.  E.  265. 
The  supreme  court  of  Georgia  decides  that, 
where  a  case  has  been  removed  from  a  state 
court  Into  the  circuit  court  of  tbe  United 
States,  the  juriadiction  of  the  former  ceasen, 
and,  after  a  nonsuit  in  the  Federal  court, 
the  case  cannot  be  renewed  in  the  state 
court,  although  a  atatutc  of  that  state  ex- 
pressly provides  that,  if  tbe  plaintiff  ahali 
be  nonsuited,  he  shall  have  the  right  to  re- 
commence bis  suit  vrithin  six  months,  and 
that  such  renewed  suit  shall  stand  upon  the 
same  footing  as  to  limitation  with  the  or- 
iginal case.  The  court  states  the  question 
for  decision  thus;  'Can  a  case  which  has 
been  removed  to  the  United  States  court  be 
renewed  in  the  state  courtt'  That  court 
holds  that  it  cannot,  and  the  only  reason  as- 
signed ia  found  in  the  fDlIowing  extract: 
'We  think  not,  because  the  act  of  removal 
ipso  faeto  transferred  the  jurisdiction  of  the 
cause  to  the  circuit  court  of  the 
United  States,  and  devests  that  of  the  stat« 
court,  so  that  t^  the  ruting  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of 
Kem  V.  Huidekoper,  103  U.  S.  485,  26  L. 
ed.  354,  at  the  October  term,  ISSO,  all  fur- 
ther proeeedinsB  in  tbe  state  court  are  coram 
ncm  pulict  and  void.'  The  caae  of  Kem  v. 
Huidekoper  .  .  .  furnishes  no  aupport 
for  the  doctrine  that,  when  a  case  removed 
into  a  court  of  the  United  Statea  has  been 
dismissed  without  any  trial  or  determinO' 
tioD  of  the  merits,  a  new  suit  cannot  be 
brought  on  the  same  cause  of  action  in  a 
state  court.  .  .  .  Tbe  state  court  pos- 
Besses  original  jurisdiction  of  all  such 
causes  of  action.  The  removal  of  the  case, 
and  ita  subsequent  dismissal  untried  and 
undetermined,  cannot,  under  any  known 
rule  of  law,  be  held  to  be  a  merger  of  the 
cause  of  action,  nor  can  the  removal  and  dia- 
missal  of  the  cause  be  pleaded  in  abatement 
of  the  new  suit  brought  in  tbe  state  court. 
When  a  cause  of  action  removed  into  a  court 
of  the  United  States  is  diamiased  therefrom 
without  any  trial  or  determination  of  the 
merits,  the  right  of  action  stilt  remains  in 
full  force  and  vigor,  unaffected  tbereby, 
and  the  part^  havrng  such  right  of  action 
may  bring  suit  thereon  in  any  court  of  com- 
petent jurisdiction,  the  same  aa  though  no 
previous  suit  had  been  brought.  [See  Onat- 
man  v.  JarvU,  94  Fed.  603.]  .  .  .  Tbe 
decision  of  the  supreme  court  of  Ohio  rests 
upon  the  authority  of  the  Geoiv:ia  case,  and 
that  case,  as  we  have  seen,  finds  no  support 
in  the  ease  cited  and  relied  upon  by  it. 
.  .  .  No  rule  of  law  permits  tbe  mere 
diamisBsJ  of  a  case  untned  and  undeter- 
mined to  be  interposed,  either  in  bar  or  in 
abatement  of  a  pending  suit.  ...  It 
was  not  the  purpose  of  the  Constitution, 
nor  of  the  statntra  passed  in  pursuance  of 
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it.  to  interfere  with  the  juiiiuliction  of  the 
court«  of  till-  stales  fiirUier  tlmn  is  neces- 
Bsrj'  to  secure  the  jurisdiction  of  the  cbiirta 
of  the  Uiiiled  States  in  re«pect  of  those 
causes  of  action  which  may  be  brought  in  or 
removed  to  those  courts." 

We  entirely  concur  in  the  views  expressed 
by  the  court  in  the  last  caee  cited,  whicli 
we  think  nnoounces  the  sounder  rule.  We 
applied  it  at  the  last  term  of  this  court  at 
Jackaon  in  the  cnse  of  Wealem  U.  Teleg.  Co. 
V.  Boircra,  which  is  unreported. 

Another  ground  of  deniurr«r  in  that  the 
replication  failed  to  aver  that  the  beneflciarf 
of  the  recovery  named  in  the  present;  suit  is 


the  same  a«  that  named  in  the  original  suit. 
The  replication  averred  that  the  former 
suit  was  between  the  same  parties,  and  for 
llie  same  cause  of  action,  without  naming 
the  beneUciarf  in  either  suit.  The  benefici- 
ar;  named  in  the  present  suit  is  J.  M.  Le- 
bow.  We  hold  these  averments  sufficient, 
without  alleging  that  the  beneficiary  named 
in  the  present  suit  was  also  named  in  the 
former  suit. 

The  result  is  that  the  action  of  the  court 
in   sustaining   the   demurrer    is    er 
the  judgment  i»  reversed,  and  the  c 
manded. 


KANSAS  SUPREME  COURT. 


C.  W.  SMITH.  Ptff.  M  Err., 
F.  C.  NEWMAN  et  al 


■1.  A  tenant  not  uder  anr  dMtr-  or 
obllvBllon  to  pnr  tucn  on  rented  land 
mar  purchase  the  land  at  tax  sale,  and  tbni 
arqnlre  an  adrerse  title  as  ajsluat  hli  tonner 
landlord. 

k.  A  lautllnrd  nhoae  title  wKa  fekaed  on 
luFe  puaaeaalon  brought  an  action  of  eject- 
ment against  his  former  tenant,  who  bad  ob- 
tained a  III  deed  to  the  land,  and  In  hla  pe- 
tition admitted  that  he  had  lost  bis  poases- 
■lon  some  time  before  bla  action  was  begun. 
BvU,  that,  as  the  landlord  had  no  poaaeMlon 
or  title,  he  was  not  In  a  position  to  attack 
tbe  validity  of  tbe  tai  praceedlngs  and  tax 


deed  under  wblch  his  (ormer  t 
(December  8.  1900.) 
*Ueadnotes  bj  Johnston,  I. 


it  bald. 


ERKOR  to  tbe  District  Court  for  Lyoa 
C-ountj  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.     Af- 

The  facts  are  stated  in  the  opinion. 

Meffre,  C  B.  OraToa  and  J.  A.  Sialtk. 
for  ptnintiif  in  error; 

The  deed  of  September  lU,  1B05,  is  dearlj 
voidable,  the  assessment  roll  showing  that 
the  land  was  assessed  in  two  separate  par- 
cels and  sold  in  one  piece. 

Hall  V.  Dodge,  18  Kan.  277;  PritdLard  T. 
lHadren.  31  Kao.  47,  2  Pac.  601;  Dodge  t. 
Emmotm,  34  Kan.  738,  9  Pae.  951. 

The  public  notice  of  delinquent  tax  list 
18D2  for  taxes  of  1891  vras  never  filed  in  the 
fllce.     This    makes    the     deal 


For  T.  Cro*»,  39  Kan.  350,  18  Pac.  300; 
Blanchard  v.  Hatctier,  40  Kan.  360,  20  Pac. 
U;  Jackson  v.  OhallUs,  41  Kan.  247,  21 
Pac.  87. 


II.  Title  dn-lDSd  from  fiuMofot  tait  durfaw  tOM- 

III.  Title  derlvr.d    from    tarn  sole    dMrIng    (ea- 

L  When  tettiiHt  hot  agreeA  to  pan  the 

b.  When   tenant   fiat  not  agrtei  to  pay 
the  toe. 
!▼.  Adoerae  poitettltm. 

a.  Oharaoler  of  tenaat't  pottettton,  gen- 

b.  Poior  of  ttmuti  to  iMlHafs  oh  adverte 

poateHloK. 
1.  Oenerallv. 
8.  DuHnff  IcTM  for  tieor*. 
e.  ffow  tntilatad. 

1.  Be^uiiltot,   genarUly;    ktitt   wld 

OMOunt  of  proof  neoaftary. 
S.  HoUUno  ever;  fretumptton  aa  to 


t.  Xoit4ema*d  OMd  monpagment    of 


a  tsBBot,  rtlle  ramalo- 


Ing  In  poiaeaaloD  of  tbe  prcmlaes.  la  eatopped 
to  deny  tbe  landlord's  title,  merely  preventa  tbe 
tenant  from  assertlnx  a  title  that  Is  Inanslstent 
with,  and  Involves  a  dmlal  ot  tbe  validity  of. 
the  title  of  tbe  landlord  at  the  commeacement  ol 
tbe  tenancy  :  It  doei  not  prevent  him  from  ahow- 
Ins  tbat  tbe  title  wblch  tbe  landlonl  then  held 
has  since  be«i  tranaferred,  defeated,  or  eitla- 
Snlsbed.  eltber  voluntarily  by  tbe  landlord,  ot 
by  operation  of  Ian.  This  limitation  or  expla- 
natloD  of  the  rale  la  eitabllabed  beyond  dlafnle 
Amons  tbe  many  caaee  tbat  might  be  cited  la 


TO  Ala.  46 :  Karris  v.  Houston,  74  Ala.  161 
(outer)  ;  Bettlson  v.  Bodd.  IT  Art.  M6.  66  Am. 
Dec.  442 ;  Robertson  v.  Blddell,  S3  Fla.  804.  11 
So.  BBUi  Winn  v.  Strickland.  34  Pla.  610.  IS 
Bo.  806 :  Ullbonni  v.  Fon.  96  Mass.  11 ;  .Wolf 
V.  Johoson.  30  Uls&  SIS :  Jackson  ec  dOBL  Vaa 
Schalck  V.  Davla,  B  Cbw.  123.  15  Am.  Dec.  451: 
JackgoD  e>  d»«.  Bnssell  v.  Sonland.  6  Wead- 
B66,  22  Am.  Dec  657 :  Lane  v,  Yonng.  66  Hon. 
S6S.  21  N.  Y.  Snpp.  S38 :  Despard  v.  Walbrldgc. 
IS  N.  Y.  874  ;  Franklin  Connty  Orammar  School 
V.  Bailey.  62  Vt.  467,  10  L.  H.  A.  400,  20  AtL 
820:  Pierce  t.  Brown,  34  Tt-  IBS;  Wade  v. 
South  Penu  Oil  Co.  45  W.  Va.  S80,  82  8.  B. 
leo;  England  t.  Slade,  4  T.  B.  683 :  Doe  «• 
Sem.  Jackson  r.  Ramsttotham,  8  Maale  A  S. 
D16 :  Neave  v.  Hoss,  1  Blng.  S6B,  8  J.  B.  Hoom 


8S9. 


«  thns  tar  cited  meielj  go  to  tka  ei 


XMOl 


Smith  t.  Nkwhix. 


ThetB  wu  oerv  m^  valid  notice  of  sale 
t>I  1802  aied  in  tha  oBlM  of  the  tieuurer 
of  Lyon  ooimt;. 

Bergman  v.  Bullitt,  43  Kan.  712,  23  Pae. 
938;  City  R.  Co.  v.  t7fte«ney,  30  Kan.  199, 
1  Fac.  520. 

The  tax  roll  of  189S  shows  that  tee  land 
was  Bold  in  a  body,  while  the  aaaeasment 
roll  abowe  that  it  was  aaeeased  in.  two  eepa- 
rata  pieces. 

flail  V.  Dodge,  IB  Kan.  277;  PHtchard  v. 
Madrcn,  31  Kan.  47,  2  Pac.  Q91;  Dodge  T. 
Emmont,  34  Kan.  730,  Q  Pac.  951. 

Both  of  those  tax  deeds  were  void,  and 
being  void,  the  defendant  had  no  paper  UUe 
upon  which  to  rest  his  case. 

The  tenant  cannot  deny  his  landlord's 
title.  Before  a  tenant  can  deny  or  dispute 
his  landlord's  title  or  right  of  posseasion 
he  must  flrat  deliver  up  to  the  landlord  the 
possesaicHi  derived  from  him. 


Bremer  v.  BigeloK,  8  Kan.  602;  Petl»- 
gretc  v.  UilU,  SB  Kan.  746,  14  Pac.  170; 
Forbea  r.  OoWwell,  30  Kan.  IB,  IT  Pac. 
47S:  Smith  t.  Cooper,  38  Kan.  449,  16  Pae. 
058;  Oliver  v.  Gary,  42  Kan.  623,  22  Pac. 
733. 

The  tenancy  is  extinguished  only  when  the 
landlord's  title  is  extinguished.  So  long 
aa  his  title  is  not  extin^ished  the  tenancy 
BubaiBta.     If  the   tax   title  is   invalid,  then 


tenant  of  the  landlord  who  placed  him  in 
possession. 

PosBCBBion  is  in  and  of  itself  title,  and  in 
fifteen  ^ears  ripens  into  a  title  absolute, — 
title  being  only  unlimited  possession. 

Oiliiiore  v.  ft'ortoii,  10  Kan.  507;  Bollen- 
back  V.  Ens,  31  Kan.  88,  1  Psc.  27S;  Chicago 
Iiumbttr  Co.  V.  Fretz,  51  Kan.  137,  32  Pac 
908;  Jonas  v.  Kellogg,  61  Kan.  284,  33  Pac. 


tent  of  pennlttlnc  tbe  tenaut,  or  one  hoIdluE 
trnder  blm.  to  Bssert,  as  against  tbe  landlord 
or  one  boldlng  under  him,  that  tbe  title  wbtch 
tba  laadlord  bod  st  the  commencement  of  tbe 
tease  baa  devolrnl  upon,  or  passed  to,  some 
tblrd  person.  Tbe  rl^bt  of  the  tenant,  himself, 
to  purchase  and  SBsert  Bucb  title  presents  a 
■omewbat  different  question.  When  the  rever- 
•lon  pasaei  to  the  tenint,  imniedlatelj  or  medl- 
atel;.  b;  the  volunlarj  act  o(  tbe  landlord,  there 
cac,  ot  course,  be  no  queetlon  aa  to  Che  right 
«f  the  tCDBUt  to  hold  and  assert  tbe  title  so 
acqatrpd  In  an  action  b7  tbe  landlord,  or  his 
•uccesior.  elthur  for  the  possession  of  tbe  prem- 
ises, or  for  tha  rent  subsequent  to  the  time  the 
title  thns  psBsed  from  blm, 

A  tenant  ma;  buf  the  title  of  his  Isndlord, 
or.  If  the  title  be  saalfnied  or  transferred  to  an- 
other dorlDg  the  lease,  be  may  set  tbla  up  la  bar 
of  tbe  iBudlord's  right  (o  recore 
of  the  property.  Smltb  T.  Muudr, 
&3  Am.  Dec.  £U1    (oMttr). 

A  tenant,  If  It  be  done  without  fraud,  mar 
pnrchase  the  landlord's  reversion.  Btout  v. 
Herrlll,  Sj  Iowa.  4T. 

A  tenant  Is  estopped  from  controverting  bis 
landlord's  title  at  the  time  be  entered,  but  not 
from  showing  that  tbe  title  afterwards  passed 
from  bis  landlord  to  blm.  R^erss  v,  Parwetl,  9 
Barb.  SIS. 

A  tenant  maj  show.  In  sn  action  for  rent, 
tbat  since  the  lease  be  bas  acquired  the  title  of 
his  landlord.  Van  Etten  v.  Van  Bttec,  69  Bon, 
499,  23  N.  Y,  Supp.  711. 

Where  a  Kuardian  rented  land  and  took  no 
•ecurit;  for  tbe  rent,  and  before  the  rent  became 
due  the  ward  became  of  age  and  coUTejed  tbe 
land  In  fee  to  the  lessee.  Che  rent,  being  Incl- 
dentnl  to  tlie  reversion,  was  extinguished  b;  the 
CODVeTunce.  Ulion  v.  Coffleld,  24  S.  C.  (2  Ired. 
L.)  301. 

Wbera  a  tenant  has  acquired  the  title  after 
the  commencement  of  tbe  lease,  from  tbe  lessor 
Himself,  br  descent,  deed,  or  will,  tbe  relation  of 
landlord  and  tenant  1b  at  an  end,  and  the  Bum- 
(psrj  remedy  to  obtain  posBeBilon  no  longer 
appltea     Deboiear  v.  Butler,  2  Grant,  Caa.  11T. 

A  tenant  nisy  bur  tbe  landlord's  title,  or  one 
<vnslsteut  with  It.  and  defend,  under  sucb  pur- 
chase, a  suit  brought  tor  tbe  possessloD  of  the 
propertr.     McSban   v.    Uyers,    1    I'osey,  Unrep. 

And,  so,  where  a  tenant  has  obtained  a  decree 
SKalnst  tbe  landlord  for  the  title  to  be  cODvcyed 
to  him  on  some  existing  equity  between  Ibem, 
tbe  tenant  may  show  such  decree  In  a  Bubse- 
qaent   actian   agalpst   blm    by    tbe    landlord. 


It  Ii 


'.  Pott  I 


10  N 


J.  Eq.  67, 

ttiat  n-faere  one  who  entered  Into  possession  of 
land  as  a  tenant  claims  title  and  posaesalon  by 

virtue  of  s  subsequent  parol  agreement  of  sale, 
and  relics  upon  hlB  poBBessloa  aa  part  perform- 
snce,  ho  must  show  by  unequivocal  proof  that 
his  tenancy  »sa  abandoned,  and  that  bis  posses- 
sion SB  a  tenant  was  changed  Into  that  of  a 
veudeo  under  tbe  specific  contract  he  Is  seeking 
to  enfOT'ce.  Schlclds  v.  Uorbach,  49  Neb.  262, 
68  N.  W.  624,  Is  to  tbe  same  effect. 

It  wss  held  In  Campbell  v.  Fetterman,  20 
W.  Va.  398,  tbat  the  possession  of  one  who  en- 
tered as  a  tenant  might,  under  tbe  circumstances 
of  the  case,  be  referred  Co  an  oral  contract  ot 
purchase  with  tbe  landlord,  ajid.  so.  relied  upon 
to  take  tbe  cuss  out  of  the  statute  of  frauds. 

When  the  title  or  Interest  owned  by  tbe  land- 
lord at  tbe  commencement  of  tbe  tenancy  was 
a  defeasible  one,  there  la  some  conaict  amonf 
tbe  sutbotltles  ss  to  ths  right  of  tbe  tenant  to 
acquire  and  assert  against  tbe  landlord  a  title 
or  Interest  based  on  the  enforcement  ot  the  de' 

A  tensnt,  under  a  landlord  who  merely  bad  a 
contract  for  the  purchase  of  land,  may  acquire 
title  from  tbe  vendor  after  tbe  landlord  has  for. 
felted  bla  rights  under  the  conlract,  and  set  up 
such  title  In  a  suit  ot  forcible  detainer  brought 
BgalDSt  blm  by  the  latter.  HcLeod  v.  Sbarp,  S3 
111.  App.  40 G. 

A  tenant  of  one  who  holds  land  under  a  por- 
cbBse  from  tbe  state  may.  If  tbe  land  Is  subse- 
quenllj  declared  forfeited  to  tbe  slate  for  non- 
payment of  Interest  due  at  the  ci 


e  the 


nd  fro 


the  s 


sod    thereby   acquire   title  -paramount    ( 
landlord.     Lang  v.  Crolhers,  21  Tei.  Ctv.  App. 
118.  51  a.  W.  2T1. 

In  this  case  the  tenant  bad  formerly  held  tbe 
land  under  a  purchase  from  the  slate,  and  had 
sold  It  CO  the  landlord,  remaining  In  passeeslon 
under  s  proposition  by  the  latter  Ibat  be  migbt 
hold  tbe  land  fur  a  year,  by  either  paying  taxes 
and  Interest  due  the  state  or  one  tblrd  of  tbe 
crops  raised  thereon.  He  did  not  accept  either 
proposition,  but  remained  on  the  land,  and  nei- 
ther paid  the  Interest  nor  any  part  ot  tbe  crops. 
The  decision  Is  upon  tbe  ground  Ibst  Ibe  ten- 
ant did  not.  by  Belting  up  the  purcbsse  from  the 
state,  dispute  tbe  title  under  which  he  entered. 
but  merely  showed  that  tbat  title  bad  been  eitln- 

In  Hector  v.  Gibbon.  Ill  U.  S.  2TD,  28  b.  ed. 
427,  4  3u]>.  Ct.  Itep.  003.  tbe  United  States  8u- 


Eaxsas  Sctbbmk  Gocet. 


D»c, 


097  i  DoupIoM  T.  BMfPm,  38  Kui.  532,  16 
Pac  733;  C^^is(y  t.  Kicfcohw,  48  Kmn.  178, 
20  Pan.  398;  Aedden  v.  Tefft,  48  Kan.  300, 
20  Pac.  167;  Ovinn  r.  Bpillman,  GS  Ean. 
606,  35  Pac.  13. 

Uetrre.  I-  B.  IKeUoct  and  J.  M.  Kal- 
ians for  defendanta  in  error. 

Johaatoa,  J,,  deliVBrad  tha  opinion  of 
the  court: 

This  wai  an  action  brought  by  C.  W. 
Smith  to  recover  a  b-act  of  land  in  Lyon 
oounty  from  C.  8.  Croas.  After  the  action 
waa  b^un,  Croas  died,  and  the  case  was  re- 
vived and  proMcut«d  in  the  name  of  hii 
heirs  and  toe  administrator  of  hie  estat«. 
About  1881  E.  W.  Cunningham  obtained  a 
tax-HsIe  certificate  upon  the  laud,  and  the 
intereat  thua  acquired  iras  sold  and  trans- 
ferred to  F.  E.  Smith,  who  subsequently 
transferred  it  to  the  plaintiff,  C.  W.  Smith. 
The  owner  of  the  land  redeemed  it  from  tlie 
tax  sale,  and  Smith  Burr«ndered  hia  certifl' 
eate  to  the  county  treasurer  and  recMved 
the  redemption  money.  A  wire  fence  wai 
built  by  the  Smiths,  luclosfng  the  land  and 


'  making  it  a  part  of  a  pasture  controlled  faj 
them.  C.  8.  Cross  rented  tha  land  from  the 
Smiths  in  1803,  and  paid  them  rent  thereon 
until  the  end  of  tha  year  1895.  No  taxes 
were  paid  on  the  land  by  the  Smiths,  and  it 
wae  eold  in  1802  for  the  taxes  of  the  preced- 
ing year;  and  in  1805  a  tax  deed  was  exe- 
cuted to  F.  0.  Lakin,  who  conveyed  th« 
same  to  C.  S.  Cross  on  Deoember  28,  18BS. 
In  February,  1807,  a  tax  deed  baaed  on  oth- 
er taxes  which  were  in  default  upon  the  land 
was  issued  to  C.  S.  Cross.  After  Croea  ob- 
tained a  tax  title  to  the  land  he  reiuaed  to 
pay  further  rent  to  the  Smiths;  and  he  held 
possession  of  tha  land  for  the  years  18M, 
1807,  and  1808,  and  until  the  commence- 
ment of  this  action,  holding  it  adversely  to 
the  Smiths  and  everyone  else  under  the  tax 
deeds  referred  to.  At  the  trial  Smith 
claimed  title  alone  through  tbe  possession 
which  he  formerly  held,  while  Croaa  based 
his  right  upon  the  tax  titles  tJie  validity  of 
which  was  attacked,  and  the  court  found  in 
favor  of  the  defendant  While  the  tax  deeds 
under  which  Cross  claims  are  valid  upon 
their  face,  it  is  conceded  that  the  proceed- 


becanse  ol  certain  techoleal  defects  ware  award- 
ed bs  the  officials  of  the  land  departmeot  the 
rlxfat  to  purcbsse  the  land,  aader  an  act  of  Con- 
trrai  flvlng  the  preferential  right  of  purchase 
to  dalmanti  or  occupants,  their  title  woold  be 
deemed  to  be  held  In  trust  Cor  the  beneat  of  tbe 
landlord.  The  irouud  of  thia  dadalon,  however. 
Is  that  the  act  was  not  Intended  far  their  bene. 
at,  bat  for  the  benefit  of  tbe  landlord. 

A  sublessee  of  a  lessee  luider  a  1ms«  for  the 
term  of  nlnetj-nlne  rears,  renewable  forever. 
upon  reaaonable  demand  dnrlng  the  term  created 
bT  the  leaae  maj,  after  the  expiration  of  the 
term  of  the  original  lease  end  the  fallnre  of  the 
original  leasee  (o  exerclae  bis  option  of  renewal, 
purchase  the  reverglon  and  assert  It  agalnat  tha 
orlKtnal  lessee.  Presstman  v.  SIlljBcks.  G2  Hd. 
MT. 

A  tenant  maj.  In  an  action  of  ejectment 
against  bloi  bj  the  landlord,  show  that  he  has 
a  right  to  retain  poaaFsalon  aa  the  isalgDee  of 
a  mortgage  to  which  tbe  property  was  aabject 
at  th>  time  of  the  lease.  Nile*  v.  Ranaford,  1 
Ulcb.  338,  SI  Am.  l>ec.  PS. 

A  tenant  of  a  mortgagor  may  repudiate  hIa 
teoaocj  by  purchasing  the  mortgage  (after  con- 
dltlon  broken),  and  may  use  the  title  thus  ac- 
■lulred  to  protect  bis  possession  without  aurren- 
derlng  the  possession.      I-lerce  v.  Brown.  24  Vt. 

les. 

Wherp  a  tenant  holds  a  mortgage  upon  tbe 
leased  premises  whlcb  matures  on  the  day  tha 
lease  eiplrea.  be  may  make  title  under  bis  mort. 
gqge  without  tlrst  yielding  and 


nt  against  him  by 
:.  34  N.  J.  L.  496, 


N.  J. 


.137,  bow- 


tbe  latter.      Shields  v.  Loi 
8  Am.  Rep.  ^SR. 

In  Bates  v.  Conrow,  11 
ever.  It  Is  held  that  ooe  who  enters  premises  as 
a  tenant,  and  subsequently  takea  an  aaalgnment 
ot  mortgagee  upon  the  property,  cannot  defend, 
at  law,  under  his  mortgage  title,  becauae,  having 
gone  Into  posaesalon  under  the  martgagor,  be 
cannot  dispute  at  law  his  landlord'a  title:  but 
If  be  purchases  tbe  mortgage  to  protect  his  pos- 
session a  court  of  equity  will  protect  his  equit- 
able title  and  his  posaesalon  under  It  until  tbe 
mortgage  la  repaid. 

And  ao.  also.  It  la  held  In  Uattla  v.  Robinson, 
]  Neb.  3.  tbat  a  tenant  who,  while  b<ddlng  over 
after  the  eaplratlon  of  the  term,  parchaaea  a 
53  L.  R.  A. 


'  mortgage  which  was  outstanding  at  the  time  th* 
tsnanoy  commenced,  cannot  maintain  a  bill  to 
forecloae  the  same  agalnat  tbe  landlord.  Tba 
court  aald  that,  having  purchased  the  mortgage 
while  he  waa  In  poaaesalon  as  a  tenant.  It  most 
be  presumed  that  he  did  It  for  the  only  pnTpoae 
permitted  by  law.  via.,  to  protect  his  possession  : 
sjid  that  he  wsa  only  entitled  to  be  reimbursed 
tor  the  amount  be  paid  for  the  mortgage  (If 
(hat  amount  did  not  exceed  what  was  Justly 
due  thereon)  with  lawful  Intereat  thereon.  The 
court  cites  and  disapproves  Pierce  r.  Browu.  24 
Vt.  185,  tupm,  Upon  the  same  principle  tbe 
same  conrt.  In  Thrall  v.  Omaha  Hotel  Co.  5  Neb. 
296.  25  Am.  Bsp.  4B8.  held  that  a  tenant  who, 
during  the  term,  parchaaed  Judgments  wblch 
bad  been  recovered  by  a  third  person  sgalnst 
the  landlord  prior  to  tbe  lease,  and  caused 
execallons  to  be  Issued  thereon,  conid  not, 
upon  the  retnsal  of  tbe  landlord  to  ap- 
ply the  rent  to  tbe  payment  of  tbe  eieco- 
tions.  maintain  an  action  to  have  them  set  oC 
against  the  rents,  and  to  enjoin  tbe  landlord  . 
from  disturbing  him  In  the  possesalon  of  the 
premises  under  tbe  lease.  The  court  said  tbat 
It  might  be  queatlonable  wbether  the  tenant 
could  have  deveated  tbe  title  ot  tbe  landlord  1^ 
causing  the  property  to  be  aold  under  the  eiccQ- 
ttona.  but  did  not  pass  npon  tbat  question. 

But  see  Carson  v.  Crlgler,  B  III.  App.  88; 
Ryder  v.  Mnnaell.  6«  Me.  IBT:  Bnmpass  v.  Alex- 
ander, 10  ITelBk.  MH;  Pickett  v.  Fergnmn.  86 
Teon.  842,  8  S.  W.  SSfl :  Lausmsn  v,  nrshns. 
10  Neb.  1T2,  85  Am.  Rep.  488.  4  N.  W.  956; 
Pickett  V.  Ferguson.  4S  Ark.  177,  B5  Am.  Rep. 
545.— <nfni,  II. 

I'be  majority  of  the  appellate  division  o(  the 
third  department,  In  Wlllla  v.  McKlnnoD.  3B 
App.  DIv.  131.  54  N.  Y.  8app.  lOTO.  held  that 
a  party  who  accepted  a  lease  of  premises  fram 
one  of  two  tenants  In  common,  with  the  assent 
of  tha  other,  who.  however,  did  not  sign  the 
lease,  waa  not  estopped,  as  against  the  one  wbo 
signed,  to  assert  tbat  bs  (the  tenant)  had  ac- 
quired title  of  the  other;  but  tbis  decision  was 
reversed  by  tbe  court  of  appeals  In  59  N.  BL 
USE.  upon  tbe  dissenting  opinion  ot  Idndou, 
J.,  In  the  appellate  division. 

Where  at  the  time  ot  the  lease  the  landlord 
had  a  tax  title  which  waa  subject  to  the  Hgbt 
ot  a  mlnar  to  redeem  the  tenant  oannot  acqnlre 


aw.  &U1TB  V. 

ings  upon  whicb  they  Are  based  are  irregu- 
lar and  defective. 

In  behalf  of  the  pUiatilT  it  u  contended 
that  Cross,  being  s  tenant  of  Smitb,  could 
not  deny  the  letter's  title,  and  before  doing 
Ml  he  must  Burrender  the  poasession  derived 
from  the  landlord.  The  fact  that  Cross  vraa 
holding  under  Smith  does  not  deprive  him 
of  the  right  to  acquire  a  tax  deed  to  the 
propertj.  The  taxes  upon  which  the  Lakin 
Med  was  based  accrued  oefore  the  Cross  ten- 
ancy began.  Neither  at  that  time  nor  dur- 
ing  the  tenancy  was  Cross  under  any  obli- 
gation to  pay  tazM.  That  obligation  rested 
upon  the  owner,  or  those  claiming  to  own 
the  land.  In  Weiohaalbaam  t.  Ovrl«tt,  20 
Kan.  701),  27  Am.  Rep.  204,  it  was  held  thst 
"m.  tenant  under  no  obligation  or  duty  to 
pay  taxes  may  purchase  the  property  at  a 
tax  sale  made  during  his  term,  and  reaist 
the  recoveiT  of  his  former  landlord  for  rent 
accruing  after  the  tax  sale,  by  virtue  of  an 
adverse  title  so  acquired."  See  also  Shovp  v. 
OeHtral  Branch  Dnurn  P.  R.  Co.  24  Kan.  547, 
563.  Cross  had  a  right  to,  and  did,  acquire 
A  tax  title  to  the  land;  and  after  that  time 


Nkwuan. 
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he  claimed  and  held  possessiou  under  that 
title,  and  not  under  Smitb.  Even  if  the  tax 
deed  whs  void  on  its  face,  and  the  action 
had  been  brought  by  the  owner  of  the  fee- 
simple  title,  (;ro33,  who  had  paid  taxes,  pen- 
ulties,  and  costs,  would  have  been  entitled. 
to  hold  possessiou  until  the  tax  charges  had 
been  fully  paid.  Bmilh  v.  Smith,  15  Kan. 
21)1;  Redtten  v.  Tefft,  48  Kan.  302,  29  Fac. 
ll>7.  He  certainly  was  entitled  to  hold  a* 
agninst  Smith,  whose  only  claim  was  a  bare 
possession,  and  which  had  been  lost  a  con- 
siderable time  liefore  this  action  was  begun. 
It  is  fundamental  that  a  person  attacking 
n  tax  deed  must  show  title  in  himself  to  the 
land  in  question.  Ordaiay  v.  Comlea,  46 
Kan.  447.  ZS  Pac.  bdZ.  In  his  petition 
Smith  admits  that  he  is  out  of  possession, 
and,  not  having  that,  he  had  nothing.  Ha 
therefore  had  no  standing  to  attadc  the 
validity  of  the  tax  proceedinga  or  the  tax 
deed  under  which  Cross  held. 

TA«  piigmmt  of  the  Dittriot  Court  will 
be  affirmed. 

All  the  Justices  ooncur. 


the  right  of  the  Utter  and  assert  It  against  the 
landlord.      Stout  v.  Merrill,  36  Iowa,  4T. 

Jackson  e«  dem.  Waldron  v.  Weldui.  S  Ji 
282,  was  an  action  o(  ejectment  by  ■  landlord 
axalnat  bis  tenant  It  appeared  that  durlni 
the  tenanrj  a  dispute  arose  as  to  the  title  t( 
the  property,  and  It  was  awarded  by  comnils- 
■loners  appointed  by  the  state  to  a  third  person. 
The  tenant  then  purchased  the  property  from 
the  latier.  the  landlord  at  that  time  Btntlng  that 
he  save  up  all  claim  to  the  land  and  for  ten 
yean  thereafter  arqnleKlatc  In  the  parchase. 
It  was  held  that,  even  assuming  that  the  award 

was   not   blndlni;  npon   the    landlord,    he    

prove  hli  title,  and  cannot  recover  on  the  Eroui 


II.  Ttlit  iartetd  from  fuMeial  sols  during  len- 


It  Is  apparent  from  what  baa  been  said  In 
dlvlalon  I.  that  tba  rule  that  estops  a  tenant 
to  deny  bis  landlord's  title  wlthant  Drst  sur- 
rendering ponesalon  does  not  prsvent  him  from 
acjnlring,  at  or  through  a  Judicial  sale  daring 
the  tenancy,  the  title  that  the  landlord  held  at 


then 
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Ing  that  title  in  bis  own  right  and  adversely 
to  the  landlord.  Any  objection  that  may  bs 
made  to  the  acquisition  and  assertion  at  such 
a  title  by  the  tenant  must  be  based  npon  some 
■apposed  relation  of  trosC  and  conSdence  be- 
tween the  parties,  which,  white  It  would  not  pre- 
vent the  tenant  from  showing  that  a  third  per- 
Mn  bad  acquired  the  landlord's  title,  would  dls- 
qpallfy  blm  to  acquire  that  title  himself  and 
hold  It  a>  against  the  landlord.  The  great 
weight  of  authority,  however,  denies  the  exist- 
ence of  any  such  dliquallfylng  relation,  and  ■»■ 
tablliihtfB  the  proposition  that  a  tenant,  or  one 
claiming  under  him.  may.  If  he  acts  fairly,  ac. 
quire  the  title  that  ths  landlord  held  at  the 
eommencement  of  the  tenancy  by  purchase  at 
a  Jndlclal  sale  or  from  one  who  holds  onder 
•nch  a  purchaae. 

A  tenant  may  plead.  In  an  action  of  ejectment 
•gainst  him  by  the  landlord,  that  be  has  ac- 
quired the  latter's  title  by  parchaae  from  him  ot 
■t  a  Jndlclal  Mle.  Tewksbury  t.  Uagralf,  88 
Cal.  2ST. 
03  L.  R.  A. 


tenant  may  purchase  the  premises  under  a 
^tneat  sgalnct  the  landlord,  and  set  up  the 
title  thus  acquired  In  bar  of  an  action  brought 
against  him  by  the  landlord.  Tllgbam  v.  Little, 
13  III.  239.  This,  however,  was  not  a  case  of 
a  tenant,  but  of  a  purchaser  under  contract  In 

A  tenant  cannot  dispute  the  title  of  bla 
landlord  under  which  he  entered,  but  In  a  salt 
tor  rent  be  may  show  that  he  acqaired  It  by 
conveyance ;  and  It  makes  no  difference  whether 
the  conveyance  la  directly  Irom  hli  landlord. 
or  from  a  trustee  duly  authorised  to  sell  and 
convey  the  title  by  a  farmer  owner,  provided 
the  same  Is  a  prior  lien  to  the  right  of  the  land- 
lord. In  such  a  case  the  tenant  does  not  dls- 
pntt  the  landlord's  title,  bat  recognlies  and 
holds  under  It.  and  having  acqaired  it.  becomes 
entitled  to  all  rent  accruing  after  the  execu- 
tion of  the  deed.  Carson  v.  Crigler.  B  III.  App. 
83.  In  this  case  the  tenant  pnrchased  the  prop- 
erty at  a  sale  under  a  deed  of  trust  which  was 
a  lien  apon  the  land  at  the  time  of  tbe  lease. 

A  tenant  may  purchase  from  a  third  person 
the  title  acquired  by  the  latter  at  a  sate  andw 
an  execution  against  tba  landlord  subseqnait  to 
tbe  lease,  and  set  up  such  title  as  a  defenaa 
against  an  action  for  rent.  Caaey  v.  Gregory, 
18  B.  Mon.  50.^,  KB  Am.  Dec.  S81. 

A  tenant  may  show  that  tbe  estate  of  ths 
landlord  has  been  eitlngalshed  by  tbe  forecioa- 
ure  nf  a  mortgage  to  which  It  was  subject  at 
the  time  of  tbe  lease,  and  that  tbe  tenant  baa 
himself  acquired  title  under  that  (oreclosare. 
Ityder  v.  Men  sell,  63  He.  16T. 

A  tenant  does  not,  by  relying  on  anch  a  title, 
do  anything  Inconsistent  with  the  lessor's  right 
to  grant  tbe  original  lease.  A  tenant  does  net 
deny  that  the  landlord  had  a  title  at  the  be- 
glnalng  of  the  lease  by  showing  that  the  lam* 
title  has  expired.    IHd. 

The  purchase  of  tbe  tenant's  leasehold  by  a 
subtenant  at  an  execution  sale  extinguishes  the 
subtenancy.     Guuq  v.  Sinclair,  62  Mo.  3ZT. 

The  mle  that  a  tenant  Is  estopped  to  deny 
hla  landlord's  title  does  not  preclude  him  from 
acqalring  the  title  of  ths  landlord,  either  by  a 
direct  conveyance  from  the  latter,  or  by  an 
Ivalent  one  through  the  operation  of  jaw. 
Where  a  lessee  purchases  the  lessor's  reversion 
■herKTs  sale  on  an  execution  against  the 
r,  or  acquires  bis  tntersK  In  ft  aa  a  r«- 


I  tJupHifJiit  Court. 


Dec, 


dMmlDc  creditor,  tbe  opcrKtlon  li  tli*  nina 
'J  th*  letMor  hti  franted  ud  coDTeyed  [ha  rt- 
Tenlon  to  the  leuM,  and  It  will  b«  villd  u  ■ 
bar  to  LB  artlon  tor  rent  or  poi«cii1on.     HIr- 
L-ini  T.  Turner,  61  Mo.  249. 

If  a  tenant  purctaaeea  tbe  revetaloD  from  thi 
landlord  or  at  a  sberllTi  lale  the  tenaac;  li 
tberebf  eitlosuJehed.  Zejt\OM  t.  WelbonrD,  42 
Mo.  App.  332. 

A  iCDant  mar  purcbaaa  tb«  leaied  proptrt;  at 
a  sale  under  an  eiecntlon  aralnit  tbe  landlord, 
and  assert  sach  title  as  a  derena*  In  an  action 
fur  rent  lubsequentty  accruing,  or  be  mar  Pnr- 
tbese  a  portion  of  tbe  premlsei  at  eucb  a  sale, 
and  vet  up  sucb  purcbaae  to  mitigate  tbe  dam- 
■KPi  in  an  action  (or  rent.  Nellla  T.  Latbrop, 
:i2  Wend.  Vil.  34  Am.  Dec.  289. 

t  roar  acquire  title  at  a  aberllTe  aale 


3   asBln. 


tndlor 


title  thus  acquired  termlnalea  and  eitln- 
KiiiBhes  the  Isndlord's  title,  and  mej  be  set  up 
ns  a  bar  to  an  action  for  tent,  or  one  to  recover 
lioBseBslon  of  tbe  demised  premises.  Hetsel  t. 
Barber.  6(1  N.  Y.  I. 

A  tensnt  mar  purcbase'tba  leased  piopertr 
at  a  aale  under  an  eiecutloo  agBlnst  tbs  Isnd- 
lord,  and  assert  sueb  title  in  an  action  of  eject- 
ment. Jackson  u  item.  Busselt  T.  Bowland.  6 
Wend.  tUUI,  22  Am.  Dec.  EST. 

A  tenant  mar  become  tbe  purchaser  of  the 

quire  the  rlgbta  of  bis  landlord,  and  relleT*  him- 
self from  llabtlltr  as  a  tenant  of  the  latter. 
O'Dotiaell  T.  Mclalrre,  118  N.  T.  IGO,  28  N.  B. 
445  (obiter),  AtBrmlng  37  Han,  623. 

A  teaant  li  not  estopped  from  purcfaastng  at 
a  sberilTs  ssle  during  tbe  term,  snd  setting  up 
tbe  title  tbus  acquired  as  s  bar  to  an  action 
of  ejectment  br  tbe  reTeraloner.  Murrell  T, 
Boberta,  33  S.  C.  (11  Ired.  L.t  424,  53  An.  Dec. 
419. 

Where,  daring  tbe  leaee,  tbe  land  la  sold  to  a 
third  person  on  a  Judgment  against  tbe  landlord, 
and  subseguentlr  the  teaant  purchaaea  at  a 
sale  under  a  Judgment  rendered  against  the 
landlord's  devisor,  from  wbom  be  acquired  tbe 
title,  Bucb  tenant  Is  within  the  protection  of  an 
act  proTldlQg  that  summarr  proceedings  to  put 
a  purchaser  at  an  execution  laJa  In  poaaesslon 
shall  not  lie  where  tbe  partr  In  possession  abnll 
make  oath  tbat  he  came  Into  posseaalon  under 
title  derived  to  him  from  the  defendant  In  tbe 


e  Ps.  42. 

A  tenant  cannot  ordinarily  dispute  the  title 
of  bis  landlord,  nor  can  be  purcbase  an  out- 
standing title  and  under  It  withbold  pasaeailoD 
from  bis  landlord;  but  when  be  becomes  the 
owner  of  the  Terr  title  which  bis  landlord 
claims,  either  br  purchase  from  the  landlord, 
or  at  a  sherllTB  sale  apon  a  Judgment  which 
encumbers  It.  he  maj  aaaert  such  title  In  an 
action  of  ejectment  against  blm  br  the  landlord. 
Elliott  y.  Smith,  2B  Pa.  131. 

A  tenant  br  sufferance  of  propertr  aabject  to 
a  deed  of  trust  baa  tbe  same  figbt  as  a  stranger 
to  purcbase  tbe  property  at  a  sal*  under  the 
deed  of  trust.     Bnmpass  T.  Alexander,  10  Helsk. 


A  tenant  mar  acQolre  title  at  a  Judicial  aale 
lor  tbe  satlsfactlm  of  an  encambrsnce  upon  the 
property  of  the  existence  of  which  be  was  aware 
at  the  time  he  took  the  lease.  Pickett  t.  Fer- 
gnaoD,  S6  Teon.  642.  8  B.  W.  886. 

A  tenant  mar  purchase  the  propertr  at  a  sale 
under  an  execution,  and  aBsert  such  title  In  de- 
fense ot  an  action  br  the  landlord  to  recover 
poBBeaalon  o(  the  propertr.  Camley  T.  Btanfleld, 
10  Tex.  fi4a.  60  Am.  Dec  219. 

In  Lanaman  *.  Draboa,  10  Neb.  172,  SB  Am 
*^*M.  *  N.  W.  9M,  bowerer.  It  was  held 


tbat  where  a  tenant  during  the  eilMenee  of  tlie 
lease  pijrcbaBes  the  same  at  a  Judicial  sale  with- 
out yielding  tbe  possesaloa  ol  the  premises  and 
without  notice  to  the  lessor,  it  will  be  prMUmed 
that  It  was  tor  the  purpose  of  protecting  Ills 
possession,  and  the  landlord  mar  r^eem.  Tbe 
sale  in  tbls  esse  was  under  a  foreclosure  decree 
to  wblcb  tbe  propertr  was  subject  at  tbe  time 
of  the  lease. 

So,  also.  It  Is  beld  In  Scott  t.  Levr,  fl  I>>, 
S62,  that  a  sabieics  occupies  such  a  Qduclnry 
relation  to  tbe  lessee  that  ha  cannot  acquire  a 
Talld  title  as  agiLlnst  tbe  latter  br  purcbastag 
tbe  pcemlaea  at  the  lorecloaure  of  a  deed  of  tniat 
on  the  leasehold  estate  given  by  the  lessee  after 
the  execution  ol  the  sublease.  All  that  tbe 
subleaaca  usn  do  Is  to  bold  tbe  leasee  liable,  un- 
der the  covenant  tor  quiet  enjoyment  or  war- 
ranty of  title,  lor  tbe  amount  expended. 

But  In  Pickett  v.  i''erguaon,  4Q  Ark.  ITT.  59 
Am.  Hep.  &4S,  which  waa  a  bill  by  Ihe  landlord 

cbase  tbe  leased  propertr  '■i  a  sale  under  a  de«d 
of  trust,  and  bold  tbe  same  free  from  any  trust 
in  favor  of  the  latter. 

And  In  Smith  v.  Bcanlan,  21  Kr-  !•■  Kep.  IS9, 
Dt  S.  W.  1C2,  it  waa  held  that  a  tenant  In  poa- 
aesslon msy.  to  protect  blmaelf.  bur  tbe  IcflLsed 
property  at  a  ssle  under  an  execution  agaluat 
tbe  landlord,  and  that  bis  purchase  will  no  moi« 
inure  to  tbe  benefit  of  tbe  landlord  than  It  be 
bad  bought  from  the  Isndlord  himself  In  person. 

'     Brlnson  v.  l,sssller,  81  Ga.  40,  0  8.  E.  4SS. 


■  held  t 
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Tbe  relation  of  landlord  and  tenant  la  so  far 
a  relation  ot  truat  and  conldence  as  to  reader 
It  Inequitable  for  the  tenant  to  purchase  tbe 
t  a  sale  of  which  the  landlord  has 
ce.  under  a  Judgment  recovered  by  tha 
himself  against  a  former  owner  upon  a 
t>ond  secured  by  a  mortgage  (»i  tbe  land.  Hat- 
thewa'  Appeal.  104  Pa.  444. 

' '    ^ijQ   |,„j,   1,1,    [andlord'B  property 

Judicial  proceaa.  In  the  abeenee  of 
the  landlord,  for  a  sum  hardly  equal  to  Its  rear- 
Ir  rental  value,  br  unfair  practices  wblcb  pr*- 
vented  other  persona  from  bidding,  mar  be  com- 
pelled In  equltr  to  account  and  reconver  to  tals 
landlord.     Cocks  v-   Isard,   T  Wall.   SSU,   IB    I^ 
ed.  2TS.     The  decision  In  this  case  Is  upon   the 
ground  that,  under  tbe  clrcunutaDces,  tbe  par- 
'lase  br   the  tenant   for  his  own  benefit    waa 
fraud,  and  not  upon  the  ground  that  a  pnt^ 
chaae  by  the  tenant  would,  under  any  clrcam- 
nces,   be  Inconsistent   with   hia  duty   to    tba 
idlord,  and  would  so  Inuru  to  the  latter'a  b*ae- 

nt. 

In  Fujol  V,  McKInlay,  42  Cal.  SS9.  a  lesaea 
redeemed  the  property  from  a  sale  under  as 
execution  against  tbe  landlord,  and,  aftw  re- 
ceiving tbe  sberllTa  deed,  recovered  a  Judgment 
In  ejectment  ag^nst  tbe  landlord.     He  after-  i 

'     lught  an   action  to  quiet  bis  title  aa  ' 

against  the  landlord.     It  appeared  in  tfala  »e- 
tlon  tbat  be  made  the  redemption  In  truat  for 
-  d  the  court  beld  that,  altbongh  at 
was  merged  In  tbe  lessee's  new 
title.  In  equity  there  was  no  merger,  and  that 
□poo  a  settlement  of  accounts  tbe  lessee  was 
chargeable  wltb  rents  daring  tbe  whole  tlma. 
Where  a  tenant  acquires  a  tiUe  of  tbe  leaae< 
emlaes,  having  Ita  inception  In  a  sals  under  a 
deed   of   trust  given  by  the  landlord,   and   tb* 
landlord  subsequently  redeems  from  the  aale,  tb* 
doctrine  of  mei^r  does  not  apply  farther  than 
luapand  tbe  relation  ot  landlord  and  tenant 
11  the  redemption :  and  tbe  act  of  redemp- 
I  not  only  reatores  the  title  of  the  landlord, 
bnt  re-establishes  the  relation  af  Inndlsid  ant 


SiuTB  T.  Nbwiux. 
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tenant  u  It  bad  niated  before  the  nle.  Otla  v.  i 
Mclflllan.  TO  Ala.  46.  i 

llila  declBloa  wai  on  the  grotud  thai  a  pur- 
cbaaer  at  mcb  a  sale  acgulrea  only  a  deteaalble 
titie  aatll  the  period  of  redemption  hu  ex- 
pired. 

Bat  a  tenant  who  pnrcbaaaa  the  propectj  at 
a  Bale  nnder  an  exeentloa  acalnat  the  landlord, 
under  an  e.rnuigeDieBt  bj  which  the  latter  U 
to  be  allowed  to  redeem,  may.  In  the  abieara  of 
r«deoiptl<ni,  aiaeit  mcb  title  In  an  action  o( 
ttjectment  by  a  grantee  of  the  landlord.  E'rank- 
lln  *.  Palmar,  60  111.  S03. 


III.  '. 


\t  ierivtA  /ram  foa  tale  diiri>»i7  tmonoy. 


a.  tPften  ttnoot  An*  agrttd  fa  (iiiv  lAe  tarn. 

The  caaee  are  all  agread  that  a  tenant  cannot 
acquire  a  Talld  title  aa  agalnat  tba  landlord, 
b7  Tlrtne  at  a  tax  aitle,  during  the  tanancy,  Cor 
taxea  which  he  (the  tenant)  had  at;reed  to  paj. 
Susch  T.  SuetOD,  T5  III.  8«3  ;  Buigett  T,  Talia- 
ferro, IIH  111.  niU,  9  N.  B.  S34;  Carlthen  i. 
Weaver,  T  Kan.  IID;  Uaikell  t.  Fntnam,  42  Me. 
244 ;  Bertram  T.  Cook,  82  Mich.  B18 :  Connecti- 
cut Mut.  L.  Ina  Co,  v.  Bulle,  4S  Mich.  118,  T 
N.  W.  707  (oMtor)  ;  Blake  T.  Howe,  1  Alt  (Vt.l 
806,  IK  Am.  Dec.  681;  Wllllamaon  v.  Suiacll, 
18  W.  Va.  t>23. 

Rellr  T.  Lancaster,  39  Cal.  SB4,  wai  not  the 
caae  of  a  purchase  b;  a  tenant,  but  the  cooct 
announced  the  general  principle  that  a  part;  In 
paaaeaalon  of  land,  whose  duty  It  le  to  pay  the 
taxes  thereon,  can  derive  no  advantage  from  a 
•ale  for  taxes  which  he  ought  to  have  paid  with- 
out a  Mle. 

Any  title  thue  acquired  by  the  tenant  Is  held 
(or  the  benefit  of  ble  Eanillori).  Bert  is  m  v. 
Cook,  32  MIcb.  618,  Mipra. 

The  purchase  of  each  title  only  operates  ae 
a  payment  of  the  taxes.  Williamson  v.  Bussell, 
18  W.  Va.  633. 

Where  a  lewee  permits  the  leased  property 
to  be  sold  for  the  nonpayment  of  an  Improve- 
ment aseesament  which  he  had  covenanted  to 
pay,  and,  after  the  expiration  of  the  term,  ac- 
quires the  title  based  on  such  sale,  the  lessor 
may  recover  a  Judgment  requiring  blm  to  quit- 
claim the  premlnee.  and  reatralnlng  him  from 
encumbering  or  dlspoelng  of  the  lame  or  bring- 
ing ejectment  for  them.  Sbepardean  v.  Elmore, 
IB  Wis.  434. 

One  who  entcm  Into  paBsesalou  under  s  tenant 
la  subject  to  the  same  dlsquallQcatlon  aa  the 
latter  with  refereoce  to  purchasing  property 
at  a  enle  for  taxes  which  by  the  terms  of  the 
tenancy  the  tenant  was  bound  to  pay.  Bertram 
T.  Cook,  32  Mich.  G IS.  luiira. 

from  the  grantee  of  one  having  only  a  dower 
Interest  in  the  property,  and  by  the  termi  of 
the  lease  Is  required  to  redeem  from  a  prior  tax 
•ale,  the  purchase  of  the  tai  title  by  him  worki 
a  redemption  merely  as  against  the  owner  nt 
the  fee.  nutwith standing  that  hli  landlord  abon- 
dotted  ail  Intereit  In  tbe  properly  upon  learning 
that  he  had  only  acquired  .a  dower  Interest  by 
his  deed.  Lyebrook  v.  Hall,  73  Hliw.  009,  19 
So.  348. 

But  a  married  woman  may.  out  of  ber  aepa- 
rate  estate,  acquire  a  title  to  land  of  wblch  her 
baiband  la  a  teniint,  baaed  on  a  tax  sale  for  non- 
payment of  taiea  which  he  was  bound  to  pay. 
In  tbe  sbaence  of  collusion  with  him  :  and  the 
poaaeaslon  of  those  occupying  tbe  property  will 
be  none  the  leas  adverse  to  Ihe  former  owner 
because  her  husband  acta  as  ber  agent  In  col- 
lecting rente,  etc.  Wood  v.  Armour.  S8  Wis. 
488,  60  N.  W    701. 

And  II  was  held  In  Wlliard  v.  Amea.  130  Ind. 
3K1,  30  N.  1^:.  ^10.  that  Ihe  wife  of  a  tenant  who 
was  bound  bj-  the  terms  of  tbe  tenancy  to  pay 
53  U  R.  A. 


the  taxes  might,  in  tbe  absenc*  of  an;  fraud 
cdlustoD  with  her  husband,  purchase  the  land 
a  sale  for  taxes  which  her  busbsod  was  trannd 
pay,  and  thereby  acquire,  at  least,  a  right  to 
■   ■  ■■  -  j^  expended  as  a  con- 

favor  of  tbe  landlord  qnlet- 


be  refunded  the  a 
ditlon  of  a  decree  It 
Ing  tha  title  aa  against  her. 

b.  WAen  (SMMt  Ikot  not  agreed  to  pan  lite  torn. 

There  Is  considerable  conflict  anKMg  the  au- 
thorities upon  tbe  question  whether  a  tenant 
who  has  not  agreed  to  pay  the  taxes,  and  who 
la  not  legally  liound  to  pay  them,  may  acquire, 
and  bold  adversely  to  the  landlord,  a  title  based 
tm  a  tax  sale  during  the  tenancy.  The  decleioB 
tn  Smith  t.  Niwuah  that  he  may  Is  clearly 
supported  by  the  following  cases: 

A  tenanl  who  Is  under  no  legal  obligation  ta 
pay  tba  taxes  aaseaaed  upon  tbe  land  may  pur- 
chase the  land  at  s  sale  for  the  nonpayment  at 
taxes,  and  set  up  the  title  so  acquired  in  an  ac- 
tion of  ejectment  brought  against  him  by  the 
landlord.  Bettlaoo  t.  Budd.  IT  Ark.  646,  60 
Am.  Dec.  442.  The  court  held  that  the  tenant 
was  not  bound  by  virtue  of  his  relation  to  see 
that  the  taxes  assened  on  the  premises  wers 
paid. 

A  tenant  in  possession  at  the  date  of  a  tax 
snie  may  purchaw  the  ptemlsea,  and  the  pur- 
cbaaa  not  only  extlngulahea  the  landlord's  title, 
but  cuts  oH  tha  lease.  Fergneon  ▼.  Etter,  21 
Alt.  160,  TO  Am.  Dec.  361. 

A  tenant  may  purchaae  property  at  a  tax  sal* 
and  set  up  a  title  thus  acquired  against  the  land- 
lord. Waggener  v.  McLaughlin,  33  Ark.  1S6 
(oMter). 

A  tenant  cannot.  In  an  ejectment  suit  by  tbs 
landlord,  aaaert  a  tllie  acquired  under  a  tax  sals 
prior  to  the  execution  of  the  lease :  but  he  msy 
purchase  at  auch  a  sale  made  after  tbe  execution 
of  the  lease,  or  he  may  take  an  aaslgnment  from 
the  purchaser  at  such  sale.     Sharps  v.  Kelley.  S 


Denln, 


IDI. 


who  Is  under  no  obligation  or  duty 
to  dliK  barge  taxes  on  the  property  may  purchase 
it  at  a  tax  sale  during  his  term.  Welcbaelbaum 
V.  (Mrlett,  30  Kan,  709,  2T  Am,  Rep.  204. 

A  tenajit  may  acquire  the  tax  title  based  on 
a  sale  for  taxes  during  the  term,  and  avail  hlm- 

renc  or  for  the  poBSesalon  of  the  land.  HIgglns 
V.  Turner,  6]   Mo,  24B, 

A  tenant  may  acquire  a  title  to  the  leased 
premises  based  oa  a  sale  for  the  nonpayment  of 
tnies  accruing  during  the  tenancy,  and  assert 
auch  title  against  the  landlord  In  on  action  by 
tbe  latter  to  recover  poaaeasion  of  the  property, 
if  the  tax  title  Is  valid.  Maxwell  v,  OriftDsr, 
IS  Ohio  C,  C.  HIB. 

In  nana  of  the  foregoing  cases,  except  Welch- 
■elhaum  v,  Curlett.  20  Kan.  709,  2T  Am.  Rep. 
1204,  (upra.  Is  anything  said  aa  to  whether  or 
due  froi 


time  of  11 


the  fact  that  at  the  time  of  Che  tt 
all  the  rent  bad  been  paid,  but  does  m 
whether  tbe  result  would  have  been  chai 
the  fucE  in  that  respect  bad  been  otherw. 

In  Gaskins  v.  Blake.  27  Miss.  67S,  taowe 
was  held  that,  conceding  that  s  tenant  n 
KSlly  purcbese  tbe  lajid  at  a  tax  sale  for 
seeming  during  his  tenancy,  auch  a  pu 
operateB  only  ae  a  redemption  where  the  t 
nt  the  time  of  the  sale,  was  Indebted  to  Ihi 
er,  on  sccount  of  tbe  uaa  of  Che  properl) 
num  exceeding  the  amount  of  tbe  taxes  d 

And  in  Dumt  v,  luhan,  28  Kan.  202. 

premlaea  with  the  consent  of  the  owne 
without  any  agreement  oa  to  payment  ol 
and  pa.vs  uo  rent,  she  cannot  acquire  thi 


■t  al- 


Kasoab  Sdpbkme  Court. 


ber  tenancy,  uid  ut  np  nek  tltls  ta  k  bai 
•n  metlon  at  eJecCoieiit  br  the  lanillord.     Tha 
(KUDd  of  the  declaioD  !■  tbat,  under  the  clr- 
camituiCM.  It  traa  the  twaat's  doty  tp  pay  the 
tniee  accruing  dnriof  her  tenancy. 

A  purczhHM  ol  land!  at  a  tax  i 
who  la  receiving  the  renta  and  proHts  and  oaght 
to  keep  down  the  tazet  can  never  itrenfthen 
hla  tltlo.      Hunt  v.  Galnea,  S8  Ark.  ZflT. 

In  Fulford  v.  Whlcber.  76  Wle.  550,  40  N.  W. 
418,  a  party  who  hud  obtained  a  tax  deed  ee- 
cnred  poaaeeeloa  by  fraudulent  collusion  with 
tenant  of  the  owner.     The  court  held  thai  imde 
auch  clrrumBtancH  the  bolder  ot  the  tai  deed 
maet  be  deemed  Ibe  tenant  o(  the  owner.     While 
be  was  thiu  In  poaBeaslaa  be  acquired  anotber 
tax  deed.     It  appeared  that  at  the  time  ol  ac- 
quiring the  later  deed  he  had  reccdred  rente 
the  uie  of  the  property  In  eiceaa  of  the  amo 
paid  for  such  deed.     The  court  held  that 
owner  was  entitled  to  redeem   from  both  tax 
deeda. 

lu  LyebTOok  r  Hall,  TS  Hie*.  009,  IB  So.  S48. 
tbe  court  held  that  a  puiuhase,  by  a  ' 
■uITeraiice.  of  a  tai  title  baeed  on  i 
taxea  dunns  tbe  poneaalcHi.  operated  mnety 
aa  a  redemption.  The  court  aald  It  was  tbe 
tenxnt'a  duty  to  pay  the  taxes ;  but  did 
how  BDch  duty  arose.      " "" 


dliUtai 


tt  wai  held  bi  Cortli  t.  Smith,  a  Iowa.  6«8, 
that  poaseulon  under  a  deed  which  conTeyed  am 
Inlereat  would  not  prerent  the  srantee  trom  par- 
chaelnf  the  property  when  sold  for  taxes.  The 
court,  however.  Intimated  that  a  tenant  would 
be  prevented  from  acquiring  a  tax  title ;  and  It 
would  wem  that  the  Intimation  la  baMd  on  the 
aaaamptlon  that  the  tenant  was  boond  to  pay 

But  siime  of  the  anthorltlee  clearly  deny  tba 
rlfht  of  tha  tenant  to  acqnlre  neb  a  title  •■ 
Bgalaat  the  landlord  wlthoDt  reference  to  hl> 
coniractual  or   statntory   liability   to  pay  tba 

A  purchase  of  land  at  a  tax  sale  by  a  tenant. 
even  If  he  li  not  under  any  contractual  or  ttato- 
lory  duty  to  pay  the  tax,  operates  only  aa  a 
paymeot,  and  confers  no  title  on  bin  as  agalDM 
Ibe  landlord  or  one  claiming  ander  tha  latter; 
nor  cnn  he  acquire  a  title,  as  againn  the  land- 
lord, by  purchaslnc  tha  certlflcale  of  sale  lamed 
to  another  person  as  purchaser,  and  subsequent- 
ly procuring  a  deed  as  aaslgnee.  Bailey  T. 
Campbell.  62  Ala.  S42,  2  So.  646;  Jackson  t. 
King,  82  Ala.  432,  S  So.  282. 

Bo,  alao.  It  was  aald  In  Smith  *.  Bpecht,  Da 
N.  J.  l£q,  47,  42  Atl.  009.  aiipra,  that  one  In 
poaaeaslon  o(  land  as  another's  tenant,  whether 


t  had  b 


1  In  po» 


1   by    I 


•   pay    1 


lug  rents  and  proltia,  apparently  without  paying 
rent ;  and  the  court  may  have  regarded  this  cir- 
cumstance aa  creating  the  duty. 

When  the  tenant  Is  by  statute  legally  liable 
to  pay  the  taxes,  although  as  between  the  land- 
lord and  bimself  It  le  the  former's  duty  to  pay 
them,  the  weight  ut  authority  seems  to  estab- 
llab  that  the  tenant  Is  dlaguallBed  to  acquire 
a  title,  based  on  a  tax  aale,  that  be  may  hold 
as  against  tba  landlord. 

One  who  la  under  a  legal  or  moral  obligation 
to  pay  uxes  on  another's  land  of  which  be  is  In 
poreeseion  cannot,  by  neglecting  lo  pay  the  same 
and  allowing  the  land  to  be  sold  la  consequence 
or  chat  negligence,  add  to  or  strengthen  bla  Cllle 
by  purchasing  at  the  sale  hlmseif,  or  by  subse- 
quently buying  from  s  stranger  who  purchased 
at  the  aale.  Moss  v.  Shear.  2fi  Cat.  SS,  SO  Am. 
Dec.  94. 

The  character  of  (he  purchsser's  occupancy  Is 
not  ahowa;  but  under  the  atacute  the  land  was 
required  to  be  Hated  In  his  name,  the  owner  not 

A  tenant  In  poaaeaslon.  who  Is  Ilsble  under  tbe 
Statute  to  pay  tbe  laxee,  cannot  acquire  a  title 
to  the  premises  as  agalnat  the  owner  by  purcbas- 

the  tenancy.  Smith  T.  Specht,  OS  N.  J.  Eq.  47, 
42  Atl.  580. 

A  tenant  In  possession  ot  land  at  the  time  of 
its  aale  for  taxes  Is  under.obllgallon  to  pay  the 
taiQB,  and  therefore  cannot  buy  so  aa  lo  ob- 
tain title  aa  against  the  Isndlord.  Tbe  land 
Itself  Is.  In  (act,  tbe  debtor  to  the  public,  snd 
prims  facie  It  Is  tbe  tenant's  tsi  because  all  the 
remedlea  are  against  him.  Walker  v.  Uarrlaon, 
75  MIsa.  003,  23  So.  392. 

The  lliinolB  eupreme  court  lu  Seaver  v.  Cobb, 
»8  111.  200,  held  that  one  In  poaieBslon  of  land, 
but  not  under  any  claim  of  title,  mlgbt  purchase 
tbe  property  at  a  sale  for  taxes,  and  assert  the 
title  lu  an  action  of  ejectment  sgalnat  bim  by 
tbe  former  owner.  The  court  aald,  however, 
that  a  tenant  holding  a  lease,  s  purchaser  In 
possession  under  a  contract  for  a  deed,  or  a 
mortgagor.  Is  estopped  from  so  purchasing  as 
to  alfect  the  title  ot  tbe  persons  under  whom 
tbey  hold.  It  Is  not  clear  whether  or  not  this 
■tatcment,  so  tar  as  It  applies  to  a  purchase  by 
a  tenant.  Is  bssed  on  the  assumption  that  the 
tenant  was  under  a  statntory  or  contrsctusi 
duty  to  psy  tbe  taxes. 
S3  L.  B.  A. 


acquire  a  title 
sgHlnst  the  owner  by  purchasing  a  tax  tltls 
imsed  on  a  sale  for  taxes  during  tensney.  In 
this  case,  however,  the  tenant  was,  as  a  matt^ 
of  fact,  liable  under  the  statute  to  pay  tha  taxea. 
In  Williamson  v.  Ruasell,  18  W,  Vs.  023, 
(upra,  II.  a,  the  court  found  that  there  was  an 
agreement  by  the  tenant  to  psy  tbe  taxea;  bnt 
It  waa  B&ld  lu  tbe  opinion :  "I  would  not  be 
uoderitood  as  Implying  that  It  Is  necessary  tor 
tbe  tenant  expressly  to  agree  to  pay  the  taxes. 
before  ba  can  be  iQ  all  cases  disqualified  from 
buying  at  a  sherllTs  sale  for  t nonpayment  ot 
the]  taxes,  though.  I  doubt  not.  In  some  cases  he 
would  be  at  liberty  to  bid  at  nch  sale  where 
be  had  not  agreed  to  pay  the  taxes,  and  wbei* 
tbe  facts  and  circumstances  Imposed  on  bim  no 
moral  duty  toward  bis  landlord  to  pay  such 
taxea  See  Bettlson  v.  Budd,  17  Ark.  54«,  S» 
Am.  Dec.  442.  On  the  other  hand,  there  ara 
cuaea  where  I  think  tbe  tenant  would  be  dis- 
qualified from  buying  tbe  land  at  a  tax  sale. 
though  he  had  not  agreed  to  pay  the  taxes;  bnt 
It  Is  unnecessary  here  to  draw  the  line  betweoi 

A  tenant  cannot  avail  himself  ot  bis  posses 
elan  as  a  basis  to  acquire  title  as  an  actual  anl- 
tlcr  where  tbe  land  has  been  forfeited  to  the 
state  for  the  nonpayment  of  taxes. 
v.  McLaughlin,  33  Ark,  199, 

ant  at  tbe  request  or  suggestion  of  the  owner, 
amounts  only  to  the  paymeot  of  the  taiee  on 
tbe  proiierty.  and  the  deed  executed  in  purauanca 
thereof  confera  no  title  adverse  to  the  land- 
lord.    Petty  V.  Mays,  IS  Fla.  652. 

In  Wllllama  v,  Morrla,  65  U,  8.  444.  24  L. 
ed.  360,  the  tenant  procured  deeds  of  the  prop- 
erty based  on  tai:  sales.  Tbe  court  beld  that, 
even  If  the  deeda  bad  been  regular,  they  wonid 
not  have  beneBted  him.  as.  In  that  erenl.  Ibe 
legal  conclusion  would  be  that  be.  as  tenant  ot 
the  lessor,  held  tbe  title  iD  truat  for  tbe  latter. 
It  appeared  in  this  case,  however,  tbal  the  tax 
sales  were  made,  and  the  time  to  redeem  there- 
from had  expired,  before  the  tenant  went  lata 
possession. 

Wslker  v.  narrison,  76  Ulsa.  660,  23  So.  892, 
beld  tbat  a  tenant  might  acquire  tbe  state's 
■  to  the  leased  premises,  the  premises  hsvlng 
1  sold  to  the  state  (or  the  nonpayment  of 
■8  prior  to  the  time  he  took  possession  undM 
lease.     This  decision  seems  to  conflict  with 


Bkith  t.  Hbwiuh. 


HI 


tlw  rale  tliat  k  tHunt  !■  wtoppeA  to  d«7  Uib 
landlord'!  title  qdImb  tlian  itlil  ramalned  la 
tb«  landlort  K  randant  IntWMt.  alter  tha  nUe 
to  the  state,  to  Jnctlfr  him  In  maklnc  the  leue, 
and  ta  hi*e  enabled  blm  to  bare  recOTorad  poa- 
■eaalon  at  tha  aod  of  the  term  had  such  lotereat 
not  been  eitlUKalelied  durlos  tbc  tenaucy. 
The  forego  lag  review  of  the  aathorltlei  aeema 
to  abow  that  a  tenant  cannot  acquire,  ■■  asslnat 
the  landlord,  a  valid  title  baaed  on  a  tax  aale  dur- 
ing the  tenaacy.  even  If  he  baa  not  aipreaalj 
•Sreed  to  pay  the  tBies.  where  he  la  legalt;  bound 
to  pa;  them,  or  where  he  la  Indebted  to  tbe  land- 
lord (or  rent  In  eireea  of  the  amomii  due  for 
taiea.  Upon  the  question  whether  he  can  ac- 
quire each  ■  title  under  any 
dccialona  are  eonfllctliiK. 


|V.  Adnerte  poaiafHrn. 


u  Oharaoter  of  I 


■   pOMMtloii,   ffederolltf. 


The  leneral  rale  li  that  poaaesslon,  hover  er 
long  continued,  of  a  tenant,  whether  for  yeara. 
from  rear  to  rear,  at  will,  or  b;  aulferance.  li 
Dot  adverse,  but  la  In  aubordlnatlon  to  tbe  title 
of  the  landlord,  and  will  not  operate  to  confer 
m  tUte  upon  tbe  tenant,  unleaa  something  hai 
occurred  to  convert  II  from  a  trlendl;  Into  a 
boatile  pouenioo.     Thus : 

Orcnpauey  of  land  bf  permlulon  and  nibserv- 
lent  to  the  true  owner  will  not  establish  a  title 
bf  ad\eraa  poaseselOD.  Johosoo  T.  Butt,  *S 
Neb.  220,  M  K.  W,  flBl. 

When  one  puta  anolber  Into  poiseaalon  of  land 

such  aulhorltj,  he  la  estopped,  even  after  being 
In  poaaessioa  lor  thlrt;  Tears,  to  Seaj  the  land- 
lord's title.  Conwell  t.  Uann,  100  N.  C.  234, 
6  a.  E.  Ibi. 

One  who  enters  Into  poaseaalon  under  a  coD- 
vejancs  of  an  estate  lor  the  life  of  another,  and 
continues  In  poaMsalon  after  the  death  of  the 
latter,  becomes  a  tenant  by  sulferance  of  Che 
person  entitled  to  the  reversion,  and  his  pas- 
session  la  not  adverse  to  the  latter'a  title. 
Learned  v,  THllmadte.  2S  Barb.  443. 

One  who  takes  pii<ieesslon  under  a  parol  leaae 
for  a  longer  period  Ihun  one  jear  will  be  pre- 
sumed lo  bold  during  the  full  period  In  aub- 
ordlnatiou  to  the  landlord's  title,  uotwlthatand- 
Ing  that  tbe  Icaie  was  not  valid  (or  a  longer 
period  Ihan  one  year.  Doolan  v.  UcCaulej,  66 
Cal.  478,  6  I'ac.  130. 

A  claim  under  a  tax  lease,  tor  a  term  of  rears. 
Is  not  adverse  to  the  owner  In  fee,  and  will  not 
bT  lapse  of  time  create  a  valid  title.  Sanders  v. 
HIedlnger,  30  App.  Div.  277.  51  N.  Y.  8upp.  B37 : 
King  V,  TowDSbODd,   141   N.   Y.  3SS,   30  N.   E. 


<r  of  tetiaiit  to  Iniflala  a»  aOverte  pouet- 


L  OeseroIIy. 

It  Is  now  eatal'llshed  beyond 
that  the  fact  Inal  one  entered  into  posecsalon 
of  premises  as  a  l.eaaDt  does  Dot  prevent  him.  at 
leaar  after  the  eiplpallon  of  the  term,  from 
nMumlug  a  hostile  attitude  toward  the  landlord 
nnd  rrnvcrtlng  hit  puaseaslon.  irlglnallj  held  !n 
■□bordlQallon  lo  the  latter'a  title.  Into  an  ad- 
verse possession  which.  If  continued  for  tbe  stat- 
utory period,  will  confer  the  title  upon  the  ten- 
ant. This  principle  was  declared  and  vladi- 
eetfd  by  the  United  Statea  Suprcrae  Court  In 
WilllBon  T.  Walking,  3  Pet.  43.  7  L.  ed.  BOO, 
where  It  was  held  that  the  paaseealon  of  a  len- 
■nt  becomes  adverse  and  will  ripen  Into  title 
apoQ  the  expiration  of  tbe  statulory  period, 
where,  to  tbe  knowledge  of  tbe  landlord,  the  ten- 
icy,  and  sets  up  a  title 


Rdreras  to  the  landlord.  Tha  coart  conceded 
tha  general  mts  that  a  tenant  canaot  dlqnite 
the  title  of  his  laadlord.  either  by  setting  up 
a  title  In  bimseif  or  a  third  person,  dnrlng  tha 
eilstenea  of  tha  leaae  or  tenancy :  but  hdd  that 
it  did  not  apply  to  defeat  tbe  right  of  tha  ten- 
ant to  acquire  title  by  adverse  possession  aftsr 
a  repudiation  of  tbe  tanancy  brongbt  home  to 
the  landlord. 

A  tenant  may  repudiate  tha  relationship  of 
landlord  and  tsnant  and  set  up  an  adverse  eialm 
and  possession  In  blmaeif,  which,  when  proper- 
ly bronght  home,  whether  expressly  or  by  Im- 
plication, to  the  knowledge  of  the  landlord,  will 
put  In  operation  the  statute  of  limitations  In 
the  tenant's  favor.  Wells  v.  Sheerer,  7S  Als. 
142. 

If  a  tenant  at  will  publicly  dlsclalma  his  land- 
lord's title  and  poaseaslon.  and  claims  to  bold 
undsr  a  hostile  title,  the  eutote  of  llmltatlont 
will  bi«la  to  run  at  the  time  of  snch  dis- 
claimer. Bowman  v.  Wathen,  2  McL.Mii,  300, 
Fed.  Caa.  Ha.  1,740  loMlsr). 

Adverse  possession  commences  to  ran  sgalnst 
tha  landlord  and  In  favor  of  the  tenant  as  aoon 
as  the  former  has  notice  of  the  latter's  adverse 
claim  ;  and  It  Is  not  necesaary  that  the  tenant 
should  first  vacate  the  premises.  Qreenwood 
V-  Moore  (Mlsa.)  SO  So.  600. 

The  general  rule  Is  that  a  tenant  cannot  dis- 
pute his  landlord's  title,  and  the  eatoppel  con- 
tinues^ not  to  tbe  end  of  the  term  merely,  but  to 
the  end  of  tbe  tenant's  occupation,  or,  where 
there  has  been  a  rspudlatlon  of  tbe  tenancy  and 
a  subsequent  sdverse  holding  by  tbe  tenant,  un- 
til the  statute  of  limitations  has  run  In  his 
favor.     Tewksbury   v.   Magraff,   33   Cal.   237. 

Tbe  tenant  may,  without  actual  sarrender  to 
hla  laadlord,  remain  in  posseaslon,  assert  title 
In  himself,  snd  lay  a  foundatioo  tor  tbe  comple- 
tion of  the  title  by  adverse  possession.  Morris 
V.  Wheat.  B  App.  D.  C.  379. 

Where  tbe  tenant  under  a  lease  which  by  Its 
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matned  In  possession  for  llfty-seven  yesrs  after 
lesnor's  death,  claiming  the  property  as  blS 
own  snd  without  tbe  payment  of  any  rent  or 
claim  made  against  him,  either  for  the  land  or 
profits,  the  jury  are  authorized  to  praeume  ■ 
rcecoratlon  of  tbe  land  to  tbe  belra  of  the  lessor, 
and  stterwarda  an  actual  ouster  of  tbcin  by 
the  leasee,  so  that  the  tenants  adverse  posses- 
sion will  ripen  Into  title.  Camp  v.  Camp,  S 
Conn.  201.  13  Am.  Dae.  60. 

If  a  leUHnc  disclaims  the  title  of  bis  landlord, 
and  clalme  the  premlaea  adversely,  either  for 
himself  or  another,   hla   possession   froai   chst 

treat  the  tenancy  as  dissolved,  and  regain  tha 
posaession  by  tbe  summary  proceeding  (or  a 
forcible  detainer.  Kusselman  v.  WorthlngtoD, 
14  111.  13G. 

A  tenant,  after  the  expiration  ol  hla  lease, 
may  disavow  nnd  disclaim  his  tenancy  and  tha 
title  of  bla  landlord,  and  drive  the  latter  to 
hla  action  (or  recovery  of  possession  within 
the  period  of  the  statute  of  iimitallans.  Wli- 
klna  V.  Pensacola  City  Co.  36  Fla.  30.  IS  So.  20. 

i'oescsElon  by'  a  teimnt.  If  adverse  In  tact, 
may  be  considered  adverse  also  In  law  from  tbs 
moment  when  tbe  landlord  or  bis  isga]  represen- 
tative had  full  knowledge  of  aucb  adversary 
holding.     Turner   v.    liavla,     1    B.    Uon.    151 

When  a  tenant  disclaims  to  bold  under  the 
title  of  his  landlord,  and  claims  to  hold  adverse- 
ly, tbe  statute  of  llmltatluni  commences  to  run 
against  an  action  by  Iba  landlord  for  tbe  re- 
covery of  the  property  as  soon  as  be  has  notlc« 
of  tbe  hostile  attitude  assumed  by  tbe  tenant. 
Karrow  v.  I^dmuiidson,  *  B.  Mon.  600,  41  Am. 
Dec.  250. 
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Th*  poiMMlon  or  tbe  tuutot  !•  the  poMBitfan 
of  Ui«  luidlard.  but  It  li  coimpetaot  to  wbo-w  bj 
proof  an  «ct<Ml  oiutu  and  lilTorM  boldliic  by 
(he  tenuit,  anit  It,  iTom  tbe  tlma  of  Mich  onatar 
•ad  adTeraa  koidiog.  tba  Uadlort  baa  witb  tha 
fall  kDowledge  of  tbe  fact  laid  br  and  made  do 
entr;  or  effort  to  uwrt  bla  claim,  tbe  atatuca 
of  llmlUtloDa  will  bar  blm.  Cbamben  t.  PIcak, 
fl  Dana,  i'M,  3S  Am.  Dk.  T8. 

K\tD  a  tenant  maj,  bj  opan  and  aotortoaa 
rpnanrlatloD  of  hla  alleslann  to  bla  landlord, 
bold  boatlle  to  him.  Whipple  t.  Barlck,  9S 
Kj.  121,  16  8.  W.  287. 

Though  a  tenant  li  eatopped  to  controvert 
tha  title  of  bla  landlord,  be  la  not  eatoppod  to 
■how  chat  hla  title  baa  been  gxClnBolahad  or 
baa  eiplred ;  and,  eTen  In  the  caae  of  an  ordln- 
arj  tenancr,  cnsea  may  occur  In  wblch  bo  will 
be  permitted  from  lapse  of  time,  and  the  at- 
titude wblch  be  haa  occupied  In  relation  to  bla 
landlord,  to  rely  open  the  alatute  of  llmltatlooa. 
Sebaatlan  v.  Ford,  a  Dana,  438. 

A  tenant.  OTen,  ma;  repudiate  bla  tcnancr 
and  act  up  an  advene  claJm  In  hla  own  risbt. 
•nd  If  tbia  la  made  known  to  tbe  landlord  tbe 
term  of  the  atatute  of  llmltatlona  beglna  to  run 
at  that  time.  North  v.  Baraum,  10  Vt.  220. 
The  occupant  In  tbla  case  was  an  admlnlatrator. 

If,  after  the  termlnatloD  of  tb«  relation  of 
landlord  and  tenant  b;  an  nnegnlvocal  act  on 
the  part  of  tbe  tenant  dlallnctly  known  to  tbe 
landlord,  tbe  latter  Ilea  by  without  aaaertlns  any 
claim  o(  tltla  b;  electloK  the  wronplaer,  hla 
right  of  enter  '*  barred  by  the  alatute  of  llml- 
tatlona, and  tbe  title  quieted  la  tbe  advemrj. 
Qreeno  t.  Uunaon,  B  VL  ST.  81  Am.  Dec  eOS. 

While  tbe  rule  la  that  a  tenant  cannot  or- 
dlnarll;  aat  up  an  adverae  poiaeaalon.  and  will 
be  prima  facie  deemed  to  continue  In  that  char- 
acter CO  long  aa  he  remalua  In  the  occupation 
of  tbe  laud,  tt  la  well  aettted  that  a  tenant  who 
baa  openly  disavowed  tha  title  of  the  landlord, 
and  uoionousl)'  held  adveraely  to  blm  under  a 
clear  and  positive  claim  of  title,  to  tbe  knowl- 
edge  of  tbe  landlord,  will  be  protected  by  the 
atatuta  of  llmltatlona  after  tbe  lapae  of  tbe 
atatulorr  period.  South  v.  Uarcum,  22  Ky.  L. 
Bep.  641,  :iS  S.  W.  GlfT. 

■'When  It  li  aald.  Id  tbe  booka,  that  tbe  tenant 
eannot  dispute  tbe  title  of  hla  landlord,  or  that 
tbe  grantor  cannot  dlipute  tbe  title  of  bla 
trsntee,  notbln«  more  la  meant,  I  apprehend, 
than  that  he  cannot  prevail  ogalnat  bis  laDdlord, 
or  greDtee.  In  disputing  his  title  In  a  court  of 
law.  He  baa  no  legal  or  moral  right  to  dli- 
pote  aueb  title,  but  he  has  nevertheieas  the 
physical  ability  ao  to  do;  and.  when  he  aeea  fit 
to  exercise  that  ability,  tbe  legal  effects  of  the 
act  are  to  put  him  in  an  anlagonlstle  position, 
tbi>  aame  aa  If  he  had  originally  entered  Into  the 
a  unlawfully."      Stevena  v.  Whitcomb, 


le  V 


1^1. 


t  will  glvea  notice  to  the 
landlord  that  be  aball  hold  the  laud  In  bis  own 
right  bla  tenancr  must  be  conaldered  to  have 
been  ao  tar  thrown  off  by  the  notice  aa  to  enable 
blm  from  this  time  to  commence  a  posaessian 
adverae  to  bia  landlord.  Ripley  v.  Yale,  Id  Vt. 
ISU. 

Tbe  rule  that  a  tenant  may  Initiate  ad  verse 
poraeaaion  which  will  eventually  ripen  Into  title 
by    meana    ot    wblrh  be  may  realet  tbe  land- 
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merely  prevents  the  Beitlnj 
al stent  with  tbat  of  the  landlord  at  tbe  com- 
mencpDieat  of  the  tenancy.  The  title  acquired 
by  (he  leoaat  by  adverse  posaeealOD  for  tbe 
■latuioiy  period  after  disclaimer  of  tbe  land- 
B3  L.  R.  A. 


lord'a  title  la  ant  Ineonalatant  with  that  tltla, 
bat  la  baaed  on  the  aaaompUoa  tbat  such  title 
baa  been  eztlnKolafaed.  Tbe  adverae  poaaeaaton 
of  the  tenant,  however,  doea  not,  until  the  ex- 
piration o(  the  fnll  atatutot7  period,  confer  any 
rlgbta  npoo  tbe  tenant,  or  ntlleve  htm  of  any  i^ 
tbe  obllgatlona  Incident  to  hi*  tenancy.  Thla 
la  shown  by  the  lolknrlng  caaea; 

Tha  rale  that  a  tenant  cannot,  without  sur- 
rendering poascaalon,  dlapnte  the  laodlord'a  title, 
appliea  aa  well  after  tbe  eiplratlmi  of  tbe  term 
aa  hefora.  Tbe  only  effect  of  a  dlaclalmer  ot  the 
landlord'a  Utia  by  tbe  tenant  la  to  bar  the 
entry  of  the  landlord.  If,  after  knowledge  of 
such  disclaimer,  be  permlta  tbe  tenant  tO'  re- 
main In  poaaeaaioD  until  the  atatuta  of  llmlta- 
tlona forblda  an  entry.  Bbelton  v.  Doe  «■  tfoas. 
Eslava,  B  Ala.  230. 

For  tbe  purpose  of  fixing  a  period  from  whlcb 
the  atatute  of  llmiutlon  will  ran  againat  the 
landlord,  tbe  holding  ot  the  tenant  baa  been 
regarded  aa  adverae  from  tbe  time  he  notlBca 
tbe  landlord  that  he  aball  no  longer  bold  under 
him ;  but  (or  other  puriHMea  tbe  principle  ot 
dlspntlDg  a  tenancy  without  flrat  rendering  pos- 
aeaalou  doea  not  apply.  Hattla  r.  Boblnaon,  1 
Neb.  3. 

A  tenant,  by  distinct  notice  to  bi*  landlttrd 
that  be  will  no  longer  bold  tbe  premlaaa  nnder 
him,  haa  been  regarded  aa  comtolttlng  an  abso- 
lute dlsseialn.  and  after  tbat  aa  holding  adverae 
to  tbe  landlord,  and,  unlesa  evicted  before  the 
term  of  the  atatute  of  limitations  eiplrea,  be 
will,  by  auch  adverse  posaesalon,  acquire  title  la 
hla  own  right ;  but  for  other  pnrpoaea  than  the 
statute  of  llmltatlona  the  original  rdatSon  be- 
tween tha  parties  has  Ita  legai  effect  npidi  thdr 
reapectlvo  rlgbta,  and  the  principle  baa  not  be^ 
extended  to  an  action  for  tbe  rent  In  sncb  a 
manner  as  to  excuse  tbe  tenant  from  paying 
rent,  or  from  bla  liability  for  use  and  occupa- 
tion under  tbe  contract  by  wblch  he  made  tila 
entry  for  the  full  term  o(  the  occupancy.  Bber- 
man  v.  Cbamplaln  Tranap.  Co.  81  Tt,  162. 
These  atatements  were  oMtar,  and  were  made 
merely  by  way  of  analogy. 

There  are  expressions  In  tbe  oplnlona  Id  a 
few  of  the  caaea  tbat  aeem  to  deny  the  rlgbt  of 
the  tenant  to  Initiate  adverse  poaaeaalon  with- 
out a  surrender  and  re-entry. 

In  Butler  r.  Bertrand,  8T  Ulch.  B9,  H  N.  W. 
342,  the  court  aaya  that  one  having  entned  pre- 
sumptively aa  a  tenant  there  was  no  room  for  a 
defenae  of  adverae  poasesalon,  "it  being  aectied 
tbat  a  tenant  cannot  torn  a  holding  of  thla 
character  Into  an  adverse  holding."  Probably 
tbe  court  merely  meant  that  tbe  poaacaalMi 
muat.  In  tbe  abaence  of  anything  to  ahow  thai 
It  was  boatlle,  be  preaumed  to  have  been  Id  aub- 
ordlnation  to  the  landlord's  title.  It  aaya  tbat 
uoder  tbe  facts  proved  and  admitted  the  balding 
was  not  hostile,  bat  In  plain  aobordi nation,  to 
tbe  landlord's  title,  to  whom  tbe  property  waa 
asseaaed  by  the  occupant  blmaelt  In  bia  capacity 

When  poaaeaalon  la  acquired  by  vlrtne  of  tbe 

relation  of  landlord  and  tenant,  the  lattn'  can-- 
not  set  up  bla  adverse  holding  against  tbe  land- 
lord aa  a  basis  of  a  prescriptive  title  without 
first  aurrenderlDg  tbe  poaaeaalon  of  tbe  premises 
to  tbe  landlord.  Dasher  v.  Ellis,  102  Qa.  830. 
SO  B,  Ei.  ti44.  Tbe  reaaon  given  for  tbe  rule 
wna.  first,  because  tbe  tenaut  cannot  dispute  tbe 
landlord'a  title:  and  secondly,  because  poaaee- 
eion  thus  acquired  by  a  tenant  becomea  fmndn- 
lent  the  moment  It  become  adverse,  and  there- 
fore cannot  be  the  basli  of  prescription.  It  la 
to  be  abaerved  tbat,  nnder  tbe  decMona  hi 
<ieorglB,  If  any  person  takes  posseealoD  ot  land 
whlcb  hi?  knowa  doea  not  belong  to  himself  or 
anyone  (rorn  whom  he  purchaaea,  no  prescrip- 
tion will  run  In  bla  favor,  however  l«ac  he  may 
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ba\6  poasBMlon  ot  the  lune.  ... 

der  nich  clrcomtUDCw  li  doemed  to  bare  orlsl- 
aated  In  Iraad,  and  tlma  will  not  care  or  luie- 
tlfj-  the  fraud. 

A  teiUDt  cannot  deaf  tha  tltla  of  his  land- 
lord, nor  rid  hlmielf  of  bla  relatloo  aa  tenant, 
without  a  complele  ■orrendec  of  tbe  poaacaalon. 
To  allow  bim  to  get,  and  profea*  to  hold,  poa- 
■enlon  nnder  the  landlord,  and  at  ttie  nins 
time  bold  covertly  for  blmietf  or  for  anotber'a 
BdTiiulaKr,  would  be  to  encoaraxs  and  uphold  a 
KFoa*  rra.nd,  which  tbe  liiw  will  aeTer  do :  on 
the  eontrarr,  tbe  rule*  of  law  founded  Id  good 
raltb  aad  couDd  pabllc  policy  leader  mcb  a 
tbing  ImpoBBlble.  Bprlsgi  v,  Schcnck,  99  N.  C. 
Sei.  S  S.  K.  4DC.  II  by  "aurrender"  In  thla  caaa 
tbn  conn  meBDi  ■  literal  ■anender,  or  anytblns 
mare  than  an  open  repadlatloa  of  tbe  landtord'a 
title  and  Buertlon  of  an  advene  claim  brought 
tiomii  to  tbF  laadlord'a  knowledge,  this  declilon 
la  opposed  to  ibe  overwhelming  weight  of  ao- 
CborltT. 

Wllllami  V.  Uorrle,  SB  U.  B.  ***,  24  L.  ed. 
SeO,  waa  a  bill  In  egnltj  b;  tbe  landlord  to  com- 
pel the  tenant  to  conTCy  to  the  former  a  t«i 
title  acquired  by  tbe  latter,  Tbe  court  waa 
uked  to  follow,  Oy  analogy,  tbe  atatute  o(  llml- 
latlcRia  which  goieru  coutta  of  law.  It  appear- 
ing that  the  tenant  had  disclaimed  the  tenancy 
and  Kt  np  an  idTerae  title  In  himaelf.  but  Ibe 
court  aald  that  such  dlaclalmer  did  not  bate  any 
jDSt  Influence  to  lupport  tbe  defenae  ot  llmltB- 
tlon  or  lai-hei.  Inaamuch  aa  the  caae  ihowa  that 
It  waa  witbout  any  Juat  cauae  pr  leg^  eicuaa. 

S.  Daiino  term  for  truw*. 

Wblle  In  many  of  the  caaea  cited  In  tbe  prevl- 
ouii  subdiTlaloD,  the  rule  that  a  tenant  maj  Initi- 
ate Bdverae  posBeaalon  by  dlaclalmlng  the  land- 
lord's title  and  asserting  an  adverse  claim,  to 
the  knowledge  of  the  landlord.  Is  atated  In 
broad  ternu  and  witbout  any  qua  til)  cat  Ion.  yet 
It  aeema  doubtful  whether  adverae  poBaeaalon 
may  be  tnltuted  before  tbe  eipl  ration  of  tbe 
term,  when  Ihe  teaae  la  for  a  term  of  yesra. 
Soma  of  tbe  cnaea,  however,  aeem  to  favor  tbe 
doctrine  that  adverae  poaeeaBlon  will  commence 
■a  soon  as  tbe  landlord  baa  notice  of  Ibe  dl» 
clalmer  and  adverse  claim,  notwlth  stand  log  that 
tbe  term  baa  not  expired.  Tbe  tenancy  In- 
volved In  Wllllaon  v.  Walklna,  3  Pet.  43.  T  L. 
ed.  S9S,  waa  one  at  will  or  from  year  to  yeat : 
but  the  court,  in  support  of  the  general  doctrine 
tbBt  tbe  tenant,  by  disclaiming  the  landlord's 
title  to  the  knowledge  of  the  landlord,  may  Ini- 
tiate an  adverae  poaaeaalon,  said  :  "Had  there 
been  a  formal  lea»  for  a  term  not  then  expired, 
tbe  leasee  forfeited  It  by  this  act  of  hostility : 
had  It  been  a  leaae  at  will  from  year  to  year,  he 
waa  entitled  to  no  notice  to  quit  before  an  eject- 
ment. The  landlord's  action  would  be  aa 
■ga.tn«t  n  trespasser ;  as  much  so  as  II  no  rela- 
tion had  ever  existed  between  them.  Having 
tbua  a  right  to  consider  tbe  lessee  aa  a  wrong- 
doer, holding  adversely,  we  thlnli  that,  under 
the  drcumataneea  of  this  csee,  the  lessor  waa 
bound  ao  to  do.  It  would  be  an  anomalous  pos- 
aessloD,  which,  as  to  the  rigbta  of  one  party, 
waa  adverse,  and  aa  to  the  other  Sduclary.  If 
after  a  disclaimer  with  tbe  knowledge  ot  tbe 
landlord,  and  sttomment  to  a  third  person,  or 
setting  np  a  title  In  himself,  tbe  tenant  forfelti 
bta  possession  and  all  tbe  beneats  of  the  lease 
he  ought  to  be  entitled  to.  such  aa  result  from 
hla  known  adverae  poaaeaalon.  No  Injury  can 
be  done  the  landlord  unless  by  bis  own  lachea. 
If  he  sues  within  the  period  ol  tbe  act  of  limi- 
tations he  must  recover :  If  he  sutfers  the  time 
to  pass  without  ault.  It  la  but  the  common  case 
of  any  olbcr  party  who  lose*  bis  right  by  negli- 
gence and  loss  of  time." 

In  a  subsequent  caae,  Walden  v.  Bodlay,  14 
53  I..  R.  A, 


Pet.  ise,  10  L.  ed.  898.  th*  BMM  Goart,  in  d[«- 
cuaalng  the  right  of  one  who  entered  under  a 
purchaser,  to  set  np  ».  title  adverae  to  ths 
vendor,  aald:  "It  Is  a  general  rale  that  a  ten- 
ant absll  not  dispute  hia  landlord'a  title;  but 
thla  rule  la  aubject  to  certain  eiceptloas.  If  a 
tenant  dlsclaima  tbe  tenure,  and  claima  the  fM 
In  bla  own  right,  of  which  tbe  landlord  has  no- 
tice, the  relation  of  landlord  and  tenant  la  pnt 
ail  end  to,  and  tbe  tenant  becomes  a  trespaaaer, 
and  he  Is  liable  to  be  tamed  out  of  tbe  posses- 
alon  thongb  the  period  ot  bis  lease  has  not  ex- 
pired." VVblle  tbla  CUV  does  not,  even  by  way 
of  a  McUtm,  hold  that  the  landlord  In  sucb  a 
caae  la  bound  to  turn  the  tenant  out  of  possea- 
alon  before  the  expiration  of  the  lease  under 
penalty,  If  he  does  not,  of  having  tbe  tenant'* 
poasesslDn  during  the  remainder  of  the  term  re- 
garded as  adverse,  yet.  by  conceding  to  the  land- 
lord under  such  clrvomstiuncea  the  right  to  turn 
tbe  tenant  out  of  possession  before  the  expira- 
tion at  tbe  term,  It  oUVIates  one  ot  the  objec- 
tions that  might,  otherwise,  be  made  to  the  doc- 
trine permitting  a  tenant  to  Initiate  adverae 
possession  before  the  eiplratltHi  of  tbe  term, 
namely,  ths  Inability  of  the  landlord  to  protect 
huuselt  agalnat  sucb  adverse  posecsalra  during 
the  term. 

In  Fnaselman  v.  Woithlngton,  14  111.  186, 
supra,  alao,  the  court  held  that  the  landlord 
might  treat  the  tenant'a  dlnvowal  of  bla  title 
an  a  forfeiture  of  the  lease,  and  laslltute  pro- 
ceedlnga  to  oust  the  tenant  from  poeseaalon,  bnt 
did  not  pass  on  the  question  whether  tbe  land- 
lord was  bound  to  oust  tbe  tenant  at  tbe  riak  ol 
having  bis  subseqaeot   poaaeaalon   regarded  aa 

In  Tlllotaon  v.  Doe  e*  dmi.  Koiaedy,  5 
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years  dlacl aimed  the  lasllnrd's 
knowledge  of  tbe  landlord,  before  the  expira- 
tion ot  the  term,  and  the  supreme  conrt  held 
that  the  trial  court  erred  In  supposing  that  the 
statute  of  limitations  did  not  begin  to  run  from 
the  time  of  the  tenant's  dlaclalmer  ot  Ihe  laod- 
lord's  title  and  knowledge  thereof  by  the  latter, 
dnd  not  until  tbe  expiration  ot  his  lease. 

In  Greeno  v.  Muason.  S  Vt.  3T,  31  Am.  Dec. 
ItOC,  tbe  court  says;  "And  In  some  cases  It  baa 
been  held  that  It  makes  no  difference  whether 
this  disclaimer  of  tenure  by  the  one  In  poeses- 
■lou  la  during  the  existence  of  the  lease  or  other 
contract,  or  after  It  has  expired.  The  unex- 
pired term  Is  forfeited,  It  Is  said,  and  the  tenant 
Is  quasi  a  trespasser,  and  Immediately  liable  to 
action  of  ejectment  without  notice  to  quit,  and 
cnunot  protect  himself  In  bis  posseaslon.  In  any 
other  wsy.  except  by  title  acquired  by  the  stat- 
ute ot  limitations;"  citing  Wltllson  v.  Watklns. 
3  Pet.  43,  T  L.  ed.  396.  (upro.  The  occupant  In 
Qreeno  v.  Munson,  however,  was  a  purchaser  nn- 
der a  contract,  and  not  a  tenant,  or  at  least  not 
a  tenant  for  a4i  unexpired  term. 

The  tenancT  Involved  In  Duke  r.  Harper.  S 
7erg.  2S0.  27  Am.  Dec.  462,  was  one  at  will,  or 
from  year  to  year.  The  opinion,  however,  aeems 
to  Imply  that  a  tenant  for  a  term  of  yeara  may 
by  a  dlaclalmer  to  the  knowledge  of  the  landlord 
Initiate  an  adverse  possession  even  before  the 
expiration  ot  tbe  term.  It  says :  "The  tenant 
rsDDot,  during  tbe  term,  when  holding  by  force 
of  a  written  contract,  or  when  balding  from 
year  to  year,  rightfully  disclaim  thr  landlord's 
title.  .  .  .  Neither  can  he  {the  tenant]  at 
bis  pleaaure  put  an  end  to  tbe  contract:  yet.  If 
the  tenant  disavows  tbe  tltla  ot  tbe  landlord, 
and  claima  to  bold  for  himself,  or  for  another, 
he  forfeits  his  lease  and  title,  and  may  \ie  pro- 
ceeded against  as  a  trespasser  by  an  action  ot 
pjectment:  but  this  is  at  the  election  ol  the 
landlord,  who  may  atlll  treat  bIm  aa  tenant  It 
he  prefers  It  [this.  In  view  ot  what  (oUowa,  evi- 
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«antly  menlT  mMaa  thtX  tk«  landlord  ma7  treat 
him  &•  1.  t«i>«Dt  for  til  pnrpoMB,  cicapt  tbc  nm- 
DlQg  of  advane  poMeuloa].  If.  after  iQch  for- 
fdtnre,  ttas  tenant  bold  ont  the  iMidlord  at- 
temptlnc  Co  enter,  thla  amonnte  to  'an  actoal 
oiiBter,'  placea  the  tenant  In  the  coadltlon  of  an 
adTetaarj  to  ble  leeaor,  and  la  aacb  a  treapaei 
asalDBt  him  a>  to  create  an  adveree  boldlux  on 
part  of  Che  ICMee,  bj  force  of  vhlcb  the  atat- 
nte  o(  llmlCatlona  will  commence  Iti  operation 
to  confinn  the  adverae  claim  act  np  by  Cbe  ten- 
ant." The  oplnlDD,  after  aCaclni  that  an  "ac- 
tual ouitar"  may  be  Inferred  from  clrniniacan- 
cea,  which  clrcnmaCancaa  are  mattera  of  erl- 
dence  lo  be  lefC  to  the  Jury,  ■Bja:  "It  la  foluf 
far  enough  to  aar  -  -  [that  the  landlord! 
waa  holden  out  io  aoon  aa  he  had  knowledge 
.  .  .  [that  the  tenant]  claimed  adreraelr, 
and  that  tbii  knowledge  waa  equal  Co  an  actual 
tomlns  out  or  holding  ont  on  as  attempt  to  en- 
tar  for  the  forfeltuce." 

Chamberi  i.  Plealc,  6'Dana,  436,  82  Am.  Dee. 
"S,  waa  ■  caee  of  a  tensncj  at  will.  The  opin- 
ion at  one  point,  bowsTer,  aeema  to  Impl;  that 
adTerae  poaeeaslon  mijr  commence  during  the 
term,  the  court  aajlng:  "At  a  tenant  or  gnaal 
tenant  mar  oust  and  exite]  hi*  landlord,  and 
bold  advEiae  to  him,  eapecJall;  after  the  eiplra- 
UoD  ot  hli  leaaa :"  and  at  another  that  the  ad- 
verae  po(iieeil«i  can  commence  only  after  the 
expiration  of  the  term,  the  court  eaylng:  "And 
It  after  Che  expiration  of  hli  leaae,  If  hli  leaw 
la  (or  a  apeciflc  term,  he  baa  held  adveraalj  tor 
twenty  years  or  more.  It  would  aeem  Chat  hli 
landlord  or  quasi  landlord,  or  thoee  claiming 
under  him,  would  be  barred  of  their  right  of 

Ihe  court.  In  UoJmaa  v.  Boooer,  68  Hlsa.  ISl, 
Mid :  "Even  after  the  term  baa  expired  a  ten- 
ant In  poaaeealoD  canaoC  dispute  bli  laodlord'a 
title  Without  brst  aurrenderlng  poeaesalOD  or 
giving  notice  to  the  laDdlord  Chat  he  claims  un- 
der another  title."  Thla  statement  apparently 
IntlmnteB  that  a  tenant  maj,  by  giving  notice 
of  en  adverse  claim  to  the  landlord,  Initiate  -' 
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orthTllle  rooT  School  T,  Jennings. 
40  B.  C.  lOS.  18  B.  E.  2ST,  801,  the  court  said : 
"We  take  IC  that  it  Is  now  fully  established  that 
'  wherever  the  relation  of  landlord  and  teosnt  is 
Cermlnaled  by  any  hoatlle  act.  such  as  the  con- 
vey ance  ol  lands  dnmlsed  to  Che  ten  ant  toe 
yea™,  during  such  lerm,  to  another  In  tee  sim- 
ple. It  becomea  the  bouodeo  duty  of  the  landlord 
to  prolecC  bis  title  by  regaining  possession." 
In  this  case  property  bad  been  leased  tor  the 
term  ot  seventy-five  years  for  a  sum  In  gross 
paid  at  Ihe  beginning  ot  the  lease,  the  yearly 
rent  reserved  by  the  lease  being  merely  nomloal 

during  the  term,  undorlooK  Io  convey  the  prera- 
Isee  by  a  deed  In  tee  simple,  and  the  pretolies 
were  (hereafter  claimed  under  such  deed  and 
■ubsuquenC  deeds  for  more  tban  twenty  years 
before  tbe  eiplratloo  ot  the  term  of  the  lease- 
Tbe  court  held  that  the  adverse  poaaesBlon  tor 
such  li^Qglb  ot  time  raised  a  letcai  presumption 
of  .1  grant  In  fee  bj  the 
IS  defci 


action 


broughi  within  ahouC  two  years  aftei 
tlon  or  the  term.  The  court  characterlies  Ibe 
presumption  aa  a  rebuttable  one.  but  It  sppeari 
that  ell  tbat  was  meant  wsa  that  it  was  re- 
buttable by  prool  negativing  Ihe  adverse  holding 
and  Its  continuity. 

While  this  waa  not  a  esse  of  a  teoant  contlD- 
ulug  lu  poBBi'sslnu  after  dlicialnier  ot  the  land' 
lord's  title,  but  wub  tbe  case  of  persona  clalnilng 
63  L.  K.  A. 


under  a  chain  ot  deada  origlBatlng  with  an  a*- 

aJgnee  of  the  leaae,  yet  the  eoort  data  not  aeem 
to  base  any  dlatlncCloc  upon  that  fact.  Appar- 
ently the  only  sign  ill  canoe  attached  to  tbe  deeda 
waa  In  their  affect  aa  a  dlaelalmar  of  the  title, 
and  It  will  be  observed  that  the  court  aays : 
"Wherever  the  relation  of  landlord  and  tenant 
la  terminated  by  any  faoatlle  act,  snch  aa  the 
conveyance  of  the  lands  dHulaed  to  the  tenant 
for  years."  Neither  is  any  distinction  baaed  an 
the  fact  that  the  leaae  reserved  merely  a  nom- 
inal rent.  I'he  latter  fact,  however,  would  seem 
to  obviate  an  objection  that  might  be  nrged 
against  tbe  extoislon  of  tbe  doctrine  to  a  ten- 
ancy for  an  nneiplred  term.  In  case  of  a  leaae 
reserving  a  aubstantial  rent.  It  la  true.  In  view 
of  what  waa  aald  In  tbe  prevloua  anbdlvl^ou, 
that,  even  If  a  disclaimer  during  an  onexplred 
term  fat  yean  would  Initiate  an  adverae  posw 
slon.  yet,  for  all  purposes,  except  the  running 
of  adverse  possessloD,  the  landlord  might  treat 
the  tenancy  as  stiii  In  force,  and  bold  th*  tenant 
liable  tor  the  rent  until  the  expiration  ot  tb* 
period  reqalred  for  the  adverse  poaaeHlou  to 
ripen  Into  title ;  but  adverse  posaeaslon  would  be 
running  against  him  In  tbe  meantime,  and 
where,  aa  Is  the  caae  ot  Wadswortbvllle  Poor 
School  V.  Jennlnga,  40  B.  C.  ISS.  IS  8.  B.  257, 
891,  the  unexpired  term  exceeded  tbe  period  re- 
quired (or  the  completion  of  title  by  adverse 
posaeaslon,  the  laniVord  would  be  obliged  to 
evict  tbe  tenant  before  tbe  expiration  of  tbe 
term,  or  lose  his  title.  It  migbt  then  be  nrsed 
that  the  landlord,  by  evicting  tbe  tenant,  woqM 
necessarily  elect  to  regard  the  tenancy  aa  ter- 
minated, and  therefore  could  no  longer  bold  the 
tenant  for  rent-  Perhaps  that  argument  might 
be  met  by  the  poalClon  that,  as  Ihe  right  of  tha 
tenant  to  inlclaCe  adverse  poasesalon  by  a  die- 
clalmer  reata  upon  (be  theory  that  the  dla- 
clalmer  is  equivalent  to,  or  a  subaltute  tot,  an 
actual  abandonment  ot  the  premlsea  and  a  anb- 
fceguent  entry  under  an  adverae  claim  (see  infra, 
11.  c),  tbe  tenaut  by  the  disclaimer  (Id  Its  ebai^ 
actet  aa  a  substitute  tor  an  actual  abandon- 
ment)  bas  put  himself  in  the  same  position  aa  a 
tanant  who  actually  abandons  tbe  premises  and 
then  re-enters,  not  as  a  tenant,  but  claiming  ad- 
versely. In  such  a  case  the  tenant  coDld 
scarcely  etsim  that  the  landlord,  by  evicting  him 
.ifter  the  re-entry,  had  elected  to  treat  the  ten- 
nncy  aa  terminated.  loaanuch  as  the  tenant 
would,  at  least  by  an  actual  abandonment,  put 
an  md  to  his  possession  aa  a  tenant.  It  wonid 
seem  Chat  his  eviction  aftw  a  re-entry  under  an 
adverse  claim  would  no  more  prevent  Cbe  land- 
lord from  holdlDg  him  for  tbe  rent,  than  would 
the  eviction  of  a  ibird  peraon  entering  nnder  an 
adverse  claim  after  the  ahand^mment  of  the 
premises  by  the  tenant.  And  If  thla  would  be 
w)  In  case  of  an  actual  abandonment  and  re- 
entry by  the  tenant.  It  might  planalbly  be  ar- 
irued  that  It  would  also  be  so  In  case  of  a  die- 
claJmer.  whlcb  amounts  to  a  coaatnictlvc  abaa- 
donmiint  and  re-entry. 

There  are  other  cases  that  apparently  d«ny 
the  pon-er  o(  a  tenant  to  tnlclate  adverse  poaaes- 
Bion  during  the  term.  The  lauguage  of  tbe 
court  in  Zeller  v.  Bckert,  4  How.  289,  II  L.  ed. 
STB,  Is  :  "I'he  trustee  may  disavow  the  trust : 
title  of  hla  landlord  after  the  ex- 
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WUfclns  V.  Pensacola  City  Co-  86  Fla.  S8.  IS 
So.  '20.  auprii.  In  stating  tbe  doctrine  Itkewlat 
limits  It  to  Cbe  rase  ot  ■  disclaimer  after  Che  ex- 
piration of  tbe  term. 

In  Bowman  v.  Watben.  2  McLean.  3»B.  Fed. 
Cas.  N'o.  t.T40.  Wells  v.  Sheerer,  78  Ala.  142. 
and  Ripley  v.  Yale.  1»  Tt.  13B,  Ibe  statement  of 
the  rule  limits  It  to  tenandea  at  will.  « 

Tbe  New  York  court  of  appeals,  in  De  iJincev 
V.  Ganong,  B  N.  Y.  8,  held  tbat  an  oral  denial 
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uf  tli«  landlord's 


mlBed.  Cuunael  In  this  coae  cited  WllllBao  r. 
Wnlltlni,  .i  ret.  43,  7  L.  td.  5BB;  JsekBon  ex 
Aem.  Brudstreet  v.  nuQIIngtoD.  G  Pet.  402,  8 
L.  ed.  17U,  aad  /eLler  v.  Eckert,  4  How.  ITNU,  11 
Li.  «d.  976,  as  rsUUIIsblng  tho  proposliloa  that 
a  tenant,  by  denying  tbe  tetisncr,  may  loitlaCe 
•  Kood  adverse  posseaslan  with  reaperC  to  the 
■taluEe  of  llmlMClonii,  and  argued  that  IF  tbe 
tenaDt  can  by  ihua  disclaiming  bis  relation  to 
the  IsnUlDrd  hold  adifracly  to  blm,  tbe  latter 
must,  ot  necessity,  be  able  to  terminate  such  ad- 
verse poBbcBalon  by  malntaJnlnK  an  action  to 
recover  the  possession.  'I'ha  court,  however, 
•aid  :  "It  la  unnecessary  to  inqulra  whether  all 
these  cases  would  be  considered  good  las  In  this 
■tate,  for  neither  of  tbeio  profeeaes  to  bold  that 
the  tenant  of  a  deHulte  term  far  years,  under 
a  sealed  lease,  caa  by  any  act  or  declaration  on 
hla  part  render  his  possession  adverse  to  Ibe  re- 
Tersloner.  That  he  cannot  baa  long  been  set- 
tled beyond  the  poaslblllty  of  question  (citing 
Jackson  u  den.  Van  Schalck  t.  UbtIb.  5  Cow. 
laS,  15  Am.  Dee.  451 :  Jackson  em  dem.  Web- 
ber  T.  Harsen,  7  Cow.  323.  IT  Am.  Dec.  017; 
Falling  T.  Sehenck,  8  Hill,  344)." 

A  tenant  cannot,  by  a  diaclalmer,  or  by  mere 
worda  denying  tba  landlord'a  title  and  setting 
up  one  of  his  own.  work  a  forfeiture  of  bis  ten- 
ancy, or  set  running  an  adverse  poaaeaalon. 
Wblting  T.  fidmuuds,  U4  N.  Y.  309. 

In  Bbepley  T.  Lytic,  6  Watts.  600,  a  tenant 
dlaclalmed  tbe  tenancy  before  the  eiplratloD  of 
the  term,  bnt  the  court  held  that  the  statute 
could  not  he  considered  to  have  commenced  to 
run  before  the  eiplralion  of  tbe  term. 

Tbe  disclaimer  of  the  tenant  during  the  term 
caanot  alfect  tbe  right  of  the  lessor  or  his  as- 
■ignee,  so  as  to  render  the  possessloa  of  tbe  tor- 
■PW  adverse  to  Che  right  of  tbe  latter,  until  be 
b*a  notice  of  it  and  acquiesces  In  it.     ibid. 

A  tenant's  posseBalou  while  tbe  term  conlln. 
xitm  la  never  adverse  to  the  title  of  the  lessor 
UDleaa  made  so  by  some  act  of  disseisin  Co  which 
the  lessor  aasents.  Where  a  atranger  gels  Into 
posaeselon  during  tbe  term  of  the  lease  tbe  pre- 
•umptlon  la  that  he  acqnlres  It  from  the  tenant, 
and  no  11a  character  In  subordination  to  tbe 
landloid'B  title  remains  unchanged :  ajid  there 
la  no  difference,  so  far  aa  tbe  question  of  adverse 

transfer  of  possession  by  tbe  tenant  and  a  trans- 
fer by  virtue  of  a  Judgment,  afteiwarda  reversed. 
ngalDst  the  tenant  alone,  which  dei 
lly  of  kis  lease.  IlovieTer  posaesalc 
from  the  lessee  tbe  owners  ot  tbe  i 
not  sua  to  recover  It  until  the  expiration  ot  the 
lease.  The  outstanding  lease  would  be  a  com- 
plete defenae  In  Che  bands  of  the  occupant, 
wbntever  it  might  be  against  any  possessory  ac- 
tion Instituted  on  behalf  of  the  owner's  rever- 
■lon.  Sutton  v.  Casselleggl.  S  Uo.  App.  111.  Ra- 
T«ned  on  other  ground  in  T7  Uo.  BS7. 

A  tenant  cannot,  during  the  term  of  tbe  lease, 
originate  a  hostile  or  adverse  possession  nor  con- 
tinue an  adverse  possession  corgmeneed  prior  to 
tbe  lease.  Corning  v.  Troy  Iron  &  Nail  Factory, 
54  Barb.  480,  22  How.  Pr.  212. 

A  tenant  that  has  never  attempted  to  auT^ 
render  bis  rights  during  Chs  eiistence  of  the 
term,  or  committed  any  act  which  authorised 
a  reentry  thereiuider.  can  acquire  no  right  dur- 
ing that  time  by  adverse  possession  aa  against 
the  landlord.  Bedlow  T.  New  York  Floating 
Dry  I>ock  Co.  112  N.  Y.  263,  2  L.  S.  A.  aSS,  IS 
V.  K.  SOO. 

A  landlord  la  not  obliged  to  enter  upon  land 
(or  tha  forfeiture  of  the  tenant  under  penally  of 
kavlng  the  subsequent  posaesslon  of  tbe  tenant 
S3  L.  R.  A.  • 
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lly  refusing,  upo 
ot  tlie  rent  made  by  his  landlord,  to  pay  tbe 
rent,  and  claiming  tbe  fee  as  Ills  own.  Doe  ex 
dem.  Graves  ».  Wella,  10  Ad,  &  El,  427,  2  Perry 
&  D.  SOe.  3  Jur.  8:ju.  Tbls  case  wea  cited  and 
relied  on  In  De  Lancey  v.  Ganong.  0  N.  Y.  9, 
lupra 
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d.     In   the   other   cases,   either  ■ 
lived  was  one  at  will,  by  aulfer- 
MT  to  year,  or  else  tbe  decision 
the  claim  of  adverse  possession 
affecting  tbe  power  of  s  tenant 


c.  Bow  inttlatei. 
.  Stgtit4itti   penernllii;   Und   and   amount   of 


The  requisites  of 

poaaeaalon  by  the  tenant  are  stated  in  various 
torus  by  the  cases,  but,  speaking  generally,  they 
may  be  said  to  include,  first,  a  disclaimer  bf  the 
landlord's  title  and  an  Intention  to  hold  ad- 
versely to  It,  sad.  second,  notice  to  tbe  land- 
lord of  such  disclaimer  and  intention. 

Where  the  original  posaeaalon  by  Ibe  bolder 
■  ■  ind  Is  In  privity  witb  tbe  title  of  tbe  right- 


ful  I 


enable 


himself  ot  tbe  si 
Ing  short  of  an  explicit  disavowal  and  disclaimer 
ot  a  bo  Id  lag  "under  tbac  title  and  assertion  ot 
title  In  himself,  brought  home  to  the  other 
party,  will  satisfy  the  law.  Zeller  v.  Eekert.  4 
How.  ISe,  11  L.  ed.  079 :  Mitchell  v.  Murpby,  43 
Fed.  425  :  Gordon  v.  Eans.  ST  Uo.  B87,  4  B.  W. 
lia,  11  S.  W.  M,  8T0. 

The  statute  of  llmltatians  does  not  begin  to 
opernte  against  a  landlord  and  In  favor  of  a 
tenant  until  tbe  latter's  possesalon  becomes  Cor- 
dons and  wtongfal  by  his  disloyal  acts,  which 
must  lie  open,  continued,  and  nocorlous  so  as  to 
preclude  all  doubt  as  to  the  character  of  Cba 
holding,  or  the  want  of  knowledge  on  Ibe  part 
ot  the  owner.  Zeller  r.  Fckeit,  4  How.  2SI»,  11 
L.  ed.  a  TO. 

mence  Co  run  against  tbe  landlord  there  must  be 
a  clear,  positive,  and  continued  disclaimer  and 
disavowal  of  his  title  and  assertion  of  an  ad- 
verse right,  brought  home  to  the  knowledge  of 
the  landlord.  Uorrls  T.  Wheat,  11  App.  D.  C. 
201. 

The  whole  doctrine  of  adverse  posseaslon  reata 
upon  the  presumed  acquiescence  of  the  party  Im- 
mediately affected  by  such  possession.  Thers- 
fore.  It  Is,  that  when  possessioD  of  property  la 
originally  held  and  acquired  in  anbordlnatlon  to 
the  title  ot  the  true  owner,  to  constitute  tbe  con- 
tinned  poasesBlon  adverse  there  must  be  a  dis- 
claimer of  the  title  of  blm  from  whom  the  pos- 
session waa  acquired,  and  an  actual  hostile  pos- 
session ot  which  he  has  notice,  or  which  Is  n 
open  and  notorious  as  to  raise  s  presumption  ot 
notice.     Dothard  v.  Densan.  T2  Ala.  Ml. 

To  put  tbe  statute  of  limitations  in  oper«tli» 
against  the  landlord  the  tenant's  assertion  ot 
an  Independent  hostile  claim  must  be  brought 
to  the  knowledge  ot  the  landlord.  Jonea  t.  Pel- 
ham,  84  Ala.  208,  4  bO.  23. 


KaHEAB  SUPBBIU   COCRT. 


To  wUbllfh  ■  title  bj  BdTerM  poutsdou  la 

>n[  mint  >hnw  a  dliclalmer  at  tlic  l&udlord's 
title  ftBd  tLe  Bertlog  up  of  an  actual  bOBtlle  poa- 
nnioD  of  which  [be  true  on-uer  had  notice. 
Ponder  r.  Cbeevea,  104  Als.  307,  16  So.  146. 

Tbere  can  be  no  adverie  paaseailon  by  the  ten- 
ant durlug  Ihe  term  bj  the  mere  tatentlon  ao 
to  bold,  aod  without  the  doing  of  Kme  act 
Indicating  that  tbe  poneialon  la  boitlle  to  the 
tandlord'a  title.  Abbe;  Uomeatead  An«.  t.  Wll- 
lard,  48  (.'nl.  614. 


if  llml 


against  tbe  iHDdlord  and  la  favor  of  tbe 
there  must  be  a  cleat,  poiltlre  disclaimer  and 
dlsavonal  ot  the  tandlord'a  title,  and  an  a»er- 
tJon  o(  an  adverse  right  brought  home  to  tba 
latter  by  clear,  positive,  and  distinct  notice. 
Wllklna  T.  fensacola  Cltj'  Co.  36  Fla.  36.  18  8a. 
£0. 

Nothing  but  ■  clear,  unequivocal,  and  Dotorl- 
ous  dlsclulmer  and  dlaavowal  oC  tbe  landlord'! 
title  vUl  render  the  poaBeaaloD  of  the  teaant, 
hnnerer  lung  coctlnued,  adverse.  Bigg  v.  Cook, 
0  III.  336,  46  Am.  Dec.  4112. 

There  muat  be  at  least  some  proof  of  an  ac- 
tual ouster  to  rebut  tbe  preaumptioD  that  tbe 
posseaalon  Is  In  aceordance  with  the  title,  and 
proof  that  does  not  come  up  to  this  Is  not  evi- 
dence of  adverae  posseislon.  Campbell  v.  Ship- 
ley, 41  Ud.  81. 

To  make  the  tenant's  pouenlon  adverse  to 
the  landlord  tbere  must  be  proof  of  an  open,  no- 
torlous  disclaimer  ot  all  holding  under  tbe  laad- 
li>Td's  title,  and  an  adverse  claim  let  up  (hat 
would  amount  to  a  dlsaelaln :  and  proof  that 
doea  not  show  this  li  not  evidence  of  adrerae 
possession  that  vlU  affect  the  landlord. 


tend  to  hold  In  subordination  to  tbe  legal  title- 
under  which  be  entered.  Aldsrwo  v.  Uarslull, 
T  Mont.  ^88,  16  Pac.  BT6. 

To  coQvert  a  poesesiton  which.  In  Ita  Inixp- 
tlou.  was  with  the  permlaalon  of  tbe  owner  ot 
the  legal  title.  Into  an  adverse  poaseaalon,  there 
muat  be  a  claim  of  right  with  notice  of  Bucb 
claim  brought  home  to  the  owner.  Smltb  *. 
Hitchcock,  38  Neb.  104.  56  -N.  W.  TOl. 

One  who  takes  poasesilon  of  teal  eatate  n> 
tenant  of  another  cannot  hold  anrh  real  estate 
ndveraelr  to  hia  lessor  without  flrst  having  mctu- 
3lly  or  constructlvelr  surrendi'red  the  premlnen 
to  hlni.  Perklni  v.  I'otts.  32  Neb.  110.  71  N.  W. 
1017. 

A  tenant  remaining  In  poaaeaalon  of  the  de- 
mised property  after  the  eiplratloti  ot  a  term. 
without  any  open  or  eipresa  repudiation  of  ihe 

platlOD  of  IBH*,  holding  adveraely  to  tbe  ownt 


.  Broady,  DO  Neb.  t 


lot  her' 


r.  eiUJac 


I.  319. 


e  the  title  is  claimed  under  an  adverae 
poasesston  originally  obtained  through  a  fldu- 
elary  reiation  existing  betveen  the  tenant  and 
the  owner  of  the  land,  the  change  In  tbe  poa- 
seaalon from  a  friendly  to  SQ  adverse  one  muat 
In  aome  way  be  brought  to  the  knowledge  of  the 
-     ■  '.  Boggess,  63  Uo.  233. 


there  can  be  no  adverse  possession  by  htm  wbei* 
there  has  been  do  sbandonmsnt  of  title  b;  tbe 
landlord,  or  act  of  dialayaUy  on  the  part  ot  the 
tenant.  Jackson  ex  dan.  Van  Bchaick  T.  E>a*la. 
K  Cow.  12J,  15  Am.  Dec.  4B1. 

When  a  tenant  claims  to  hold  odverwly  be 
mutt  sbow  thai  bis  Intention  to  bold  adveraely 
was  made  known  to  the  landlord.  Leport  v. 
Todd.  32  M.  J.  L.  124. 

Whtre  tenancy  la  once  Bbown  to  eilat.  In  ot^ 
der  to  act  tbe  statute  running  In  faror  of  the 
tenant  dealrlng  to  avail  himself  o(  It  to  acquire 
title  by  adverae  possession  he  must  openly  snd 
explicitly  disclaim  and  disavow  any  and  all 
holding  under  hla  former  landlord,  and  he  muat 
unreservedly  and  steadily  assert  that  he  himself 


elalmi 


.r  hla  I 


I    diB 


landlord  by  operal 
tlona.  The  atatut 
tenant  again  at  the 


ot  the 


e  of  II 


'.  Bonner,  63  Mlas. 


ntll  there  baa  been 
it  hoatlle  claim  or  title  by  the  ten- 
ant brought  home  to  the  knowledge  of  the  land- 
lord. Even  after  the  term  has  expired,  a  ten- 
ant In  poaseaalon  cannot  dispute  his  landlord's 
title   without    flrit   aurrcnderlog   possession    by 

giving  notice  to  thi "  "- 

der  another  title. 
ISl. 

Where  tbe  owners  of  adjoining  lota,  In  ignor- 
ance of  the  location  of  tbe  true  dividing  line, 
build  a  division  fence  about  2  feet  from  the  true 
line,  and  the  owner  of  tbe  lot  within  which  Ihe 
2  feet  are  so  Included  takes  a  lease  of  the  other 
lot,  hla  poBBeasIon  of  the  atrip  !n  question  dur- 
ing the  leaae  cannot  be  deemed  adverae,  In  the 
absence  of  actual  notice  to  the  other  owner  that 
he  occupied  and  claimed  tbe  strip  as  Its  ownsr. 
WllBon  V.  Lerche,  00  Mo.  4T3.  2  S.  W.  T9S. 

The  poasesBlon  ot  one  who  enters  as  a  tenant 
cannot  be  converted  into  one  of  hoatlllty  ot  the 
landlord's  title  bya  merementot  Intention.  Soma 
notice  ot  act  Indicative  of  an  Intention  to  dis- 
•else  Is  necessary.  Oomstock  t.  Eaatwood.  108 
Vo.  41. 18  s.  w.  se. 

Where  one  enters  Into  poaaeaalfKi  ot  premlaes, 
either  under  a  lease  or  a  contract  tor  the  sale 
of  property,  he  will  be  estopped  from  denying 
tbe  title  of  hla  landlord  or  vendor.  In  an  ac- 
tion for  ejectment  until  he  has  surrendered  the 
poaseaalon,  or  given  notice  that  be  doea  not  ia- 
S3L.  R.  A. 


a  the< 


:r  of  It 


.e  title  : 


11  ot  w 


right 


The  poasesslon  of  tbe  tenant  ii  the  posaeaalon 
of  the  landlord,  and  this  relation,  when  once  es- 
labUshed.  cannot  be  destroyed  during  tbe  ocm- 
Iiancy  ot  tbe  former  without  express  notice  to 
tho  landlord.     McGlnnls  v.  Porter.  20  Pa.  80. 

BUbservlence  to  the  title  of  another,  the  statute 
does  not  begin  to  run  in  favor  of  such  occupant 
until  tbe  privity  existing  between  him  and  the 
owner  ia  severed  by  some  unequivocal  act.  Un- 
til Buch  act  his  poaaesalon  does  not  ttecome  ad- 
verse. Uere  declaration  ot  an  Intention  la  In- 
Bufflcient.  Brandon  v.  Bnnuon.  3S  Pa.  63  :  Cad- 
walader  v,  App,  81   Fa.   164, 

Before  a  tenant  can  occupy  an  adverse  posi- 
tion entitling  him  to  claim  by  adverae  posacsslon 
he  must  disclaim  hla  tenancy  and  give  notice  of 
that  tact  to  hla  landlord.  A  secret  dlsclBlmer, 
unknown  to  the  landlord,  will  not  do.  The  alat- 
ute  cannot  run  until  tbe  knowledge  of  tbe  dis- 
claimer Is  brought  home  to  the  landlord. 
Whaley  v.  Wbaley,  1  Speera.  L.  S2S,  40  Am.  Dec 
GB4. 

Where  poaaeaalon  Is  permlaslve  the  tenant'a 
declaration  to  a  third  pemui  that  he  will  claim 
tbe  title  under  the  statute  of  llmltBtloDa  will 
not.  without  notice  to  the  landlord,  convert  hla 
permlBBlve  poaaeaalon  Into  an  adverae  posses- 
sion. WadsworthvUte  Poor  School  v.  Keetie.  4 
Hlch.  L.  50. 

If  a  tenant  claims  to  hold  adveraely.  be  muat 
show  when  that  Intention  was  made  known  t<y 
the  landlord.  Whaley  t.  Whaley,  1  Speera,  L. 
22 B,  40  Am.  Dec.  094. 

When  a  disclaimer  by  the  tenant  la  known  t* 
the  tnndlord.  or  when  the  landlord  la  actually 
ousted  by  tbe  tenant,  the  poasesslon  ot  the  ten- 
ant will  become  adverse:  and  If  the  landlord 
permits  blm  to  hold  posaeaalon  tor  aerea  yrara 


ItOO. 


Smitb  t.  Hbwiur. 


H7 


tfom  tint  tlioB  bl«  right  ot  witTj  will  be  burad- 
ij  the  itatate  of  llmltatlonB.  A  demand  of  pos- 
■Hslon.  uid  B.  retuul  b7  the  tenant  OD  the 
(ruuDd  that  he  claims  title  or  holds  «j]verwlT, 
■re  evidence  of  an  actual  ouiter.  I<M.  t.  Neth- 
tnoo.  S  Yerg.  31G. 

The  enir;  upon  land  uodar  or  bj  conseat  of 
the  owner  or  ot  one  of  asreral  tenaata  In  com- 
Don  cceates  a  teoancj,  and  to  make  the  ponea- 
itoD  of  the  tenaat  adverse  dlidalmer  ol  tba 
landlord's  title  must  be  brongbt  home  to  the 
litler.     Word  T.  Dronthett,  4«  Tei.  369. 

Where  one  ta  permitted  bjr  a  town  to 
fence  up  a  street  and  occup;  the  same  he  be- 
romcH  a  tenant  of  the  town,  and  bla  posaesalon 
does  not  become  adverae  witbont  some  open, 
bostlle  act  clcarl;  showing  an  Intentloo  to  claim 
■dvecKly  to  the  town.  Carter  t.  La  Qrange,  SO 
Tex.  636. 

1[  Is  well  settled  that  before  a  tenaat  can 
dispute  the  title  ot  his  landlorio.  and  InToka  the 
■tatute  of  Umitatloni  In  bla  own  favor  as 
sgalnai  that  title,  he  muat  repudiate  bis  tenancr 
aud  DOIifir  bla  landlord  of  tbe  fact,  and  then  the 
■talute  will  run  from  the  time  of  such  notice. 
Udell  V.  Peak,  TO  Tei.  B4T,  T  S.  W.  786. 

Wben  one  goes  into  posaenlon  of  proitert;  as 
1  tenant,  a  trust  relation  Is  establlahed  between 
him  and  bis  landlord,  and  hia  poaseBSioh  does 
BOl  become  adverse  without  some  open  hostile 
act  Inconsistent  with  sucb  relation.  Indicating 
dearly  and  unequlvocallj  an  Intention  to  bold 
■dvenely.  Ulntie  v.  Krabbenschmldt  (Tei. 
Cl».  App.)  *4  S,  W.  88. 

No  pteacrlptlie  right  can  come  Co  a  tenant 
nntU  be  has  repudiated  his  tenancT  and  glTcn 
distinct  notice  of  the  aame  to  bla  landlord.  The 
secret  declaration  o(  tbe  tenant,  prlvatelT  In 
hla  own  famll;,  that  be  ia  In  posseflilon  In  bla 
own  right  and  adTerael]'  to  his  landlord,  cnnnot 
affect  the  latter  Utie,  nor  change  the  character 
at  Che  possession.  SUcj  t.  BoHlwlck.  4S  Vt.  182. 
ir  a  tenant  maj,  by  diaclalmer  of  tbe  land- 
lord's title.  Initiate  an  adTerse  posBessloa  with- 
out surrender  ot  the  posaeaslon  and  a  re-entry, 
knowledge  of  the  disclaimer  muat  be  brought 
bone  to  the  party  whose  title  la  disclaimed. 
Emerlcli  v.  Tavener,  B  Gcatt.  220,  5S  Am.  Dec. 
217  ;  Creigh  T.  llenson,  10  Oratt.  231 ;  Allen 
V.  Paul.  24  Uratt.  332. 

A  tenant  cannot  make  his  posseeslon  adverse, 
except  by  a  disclaimer  and  the  assertion  ot  an 
adverse  title,  brought  home  to  the  knowledge  ot 
tbe  landlord.  Voss  T.  King,  38  W.  Vs.  236.  10 
S.  E.  402. 

One  wbo  enters  land  In  aubordlnation  to  the 
title  of  the  owner  cannot  make  bis  pOBsession 
%.  hostile  holding  without  a  repudiation  of  tbe 
title  under  which  he  enters,  evidenced  by  acts 
or  deolaratlona  thoroughly  manlfeating  that  In- 
tention. Davis  V.  Hiirst  (Tex.)  14  S.  W.  810.  , 
So  long  as  one  who  goes  Into  the  occupancy 
and  poBseaalon  of  land  as  another'a  tenant  re- 
mSlDs  In  tbe  poasesalon  thereot.  his  possession 
la  the  posaesalon  of  the  landlord,  unless  he  ei- 
preasly  repudiates  his  tenancy  under  tbe  land- 
lord, Bad  gives  the  latter  notice  ot  such  repudi- 
ation. RelcbatetUr  v.  Beese  (Tex.  Civ.  App. J 
89  8.  W.  6»7. 


Before  a  tenant  can  initiate 

Lu  adverse  poe- 

session    as  agalnat  his  Inndlard 

he  must  either 

y  repudlare  the 

to  tbe  lessor  knowledge  of  the  ta 

ct  that  the  ten- 

Mcy  has  been  terminated.     Hos 

s  V.  McJInnlgal 

(Neb.)  S4X.  W.  610. 

Tbe  attempt  ot  a  tenant  to 

Bhelter  himself 

under  an  adversary  claim  acquired  during  the 

wise  adverse  to  tbe  landlord.  Idu 

a  friendly  pos- 

on  or  his  leaflP. 

.  f  ma  lease  was  for  a  •peclfle  te 

rm,  be  baa  beld 

S3  I^  R.  A. 

adversely  toi  twenty  years  or  more,  It  .would 
aeem  that  hla  landlord  or  qna<l  landlord,  or  ■ 
tboae  claiming  nnder  him,  would  be  liarred  of 
their  right  of  entry.  Chambara  v.  Pleak,  6 
Dana,  426,  32  Am.  Dee.  78. 

One  wbo  takea  posaesalon  DDder  a  contract  of 
purchase  which  provides  that  In  Che  event  ot  a 
default  in  payment  he  ahall  have  tbe  rights  of  a 
tenant  at  will,  which  Includes  the  right  of  a 
thirty  daya'  notice  to  quit,  cannot  be  deemed  to 
bold  adveraely  until  attar  the  aervlce  of  such  no- 
tice upon  him.  Auatln  v.  Wilson.  46  Iowa,  382. 
It  doea  not  appear  In  tbls  caae  that  there  was 
any  aaaertlon  ot  adverse  possession. 

\there  one  baa  been  in  poasesalon  of  land  op- 
warda  of  sixty  yeara.  claiming  to  be  the  owner 
of  the  premlaes  aubject  to  an  annual  rent,  tbat 
posseSHion  la  not  available  aa  a  defense  to  an 
action  of  ejectment  by  tbe  owner  ot  the  fee, 
where  at  Che  time  the  anit  was  brought  the  de- 
fendant admitted  that  he  bad  not  a  lease  to  Che 
premises,  and  only  claimed  to  be  entitled  to  a 
peri>ecual  leaae.  Van  Rensselaer  v.  Van  Wie, 
23  Wend.  OSl.  Tbe  coart  said  Chat  the  claim 
■t  the  ntmost  naa  bnt  an  equitable  right  subject 
to  a  rent,  and  in  an  action  of  eJecCment  could 
not  be  regarded  as  more  than  a  claim  of  a  teo- 
ancy  from  year  to  year,  and  that  It  took  away 
all  Inference  tbrougb  permitting  improvements 
and  previous  claims  of  title,  acta  ot  ownerablp, 
such  as  giving  a  mortgage,  etc. 

Kind  and  amount  of  proof  necesaary. 

ot 
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vary  with  the 

varying  cl 

cumstE 
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possessIOD 

and    tbe 
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if 
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Ilea.    Tbe 

rt,  referring 

subject  in 

Udell  V.  I 

eak,  70 

Tex.  547,  7 

s. 

786.  says : 

t  been 

determined. 

aa  we  are 

advised,  what  pa 

will  b 

considered 

as 

uffo 

ding  aulB- 

tbe  repudlaCIon 
tenancy ;  and  from  the  naCure  ot  the  relation  ot 
landlord  and  tenant,  the  situation  ot  the  par- 
ties toward  each  other,  the  extent  and  charac- 
Cer  ot  the  truac  reposed,  and  other  circumstances 
that  might  be  imagined.  It  would  aeem  that  the 
question  of  notice  should  depend  largely  on  the 
special  tacts  ot  each  case,  the  law  not  having 
dealgnated   an;   particular   act   or  acts  Of   Che 

repudiation   of    Che    relationship    betwee: 


then 


,  the  c 


e  a  repudiation  of  i 


vlden<:e 


iC  of  Cl 


wllh  Che  terms  ot  the  trust  or  tcnoncy,  and 
should  tie  ot  a  cogent  and  convincing  character, 
and  Buch  that  the  landlord,  In  tbe  exercise  ot 
ordinary  prudence  and  diligence,  would  have  dia- 
covercd.  Good  tallb  between  contracting  par- 
tlea  demanda  thla  much." 

An  actual  ouster  may  be  Interred  from  clr- 
cumacances,  which  circumstances  are  matter  of 
evidence  lo  be  left  1o  the  Jury.  But  where  the 
icnftb  ot  time  docs  not  tumlsb  evidence  of  an 
ouiter.  actual  knowledge  for  tbe  statutory  pe- 
riod musC  be  disclnctly  proved  on  the  lessor, 
that  the  tenant  claimed  tor  bimaelt.  Duke  v. 
Harper,  0  Verg.  280.27  Am.  Dec.  482. 

A  demand  ot  posseeslon  and  a  refusal  on  the 
eround  tbat  llie  tenant  held  adversely  are  aot- 
llclent  evidence  ot  an  actual  ouster.  But  Ibis 
Intormaclon  must  be  given  the  landlord,  or  bis 
agent  aatliorlKed  to  enter  upon  Che  premises  or 
sue  tor  Chem  by  resson  ot  the  forfeiture.     mO. 

To  put  the  statute  ot  llmitalions  agalaat  an 
action  to  recover  possesglon  ot  land  In  opera- 
tion BgaiiiaC  a  landlord,  the  latter'a  Itnowledge  of 
the  repudiation  oC  tbe  relationship  need  not  be 
actual  or  sucb  as  would  be  imputod  by  eipi 


tragic 


Eambas  Supbbiu  Codbt. 


,  ODtlMt  bat  It  ma;  be  a  kDowledxa  Imputed  Im- 
pliedly bj  collateral  laeta  of  nicli  a  nacnn  ai 
to  caat  on  blm  tba  leg*!  dutj  of  not  being  wilfal 
or  negllgeatlr  Ignorant  ol  all  proper  Inference! 
to  be  drawn  tTfita  audi  facta.  Tbli  la  Implied 
notice,  wblch,BlrlctlT  apeaklos,  differs  Inm  coQ- 

tbea  of  law;  tbe  latter  apeclea  ot  nolica  being 
defined  to  be  a  hoovrledge  oftm  condnslTelj  Im- 
puted bj  tbe  court,  on  preaumpCloo  that  the  1n- 
rarmatlon  muat  bave  been  communicated. 
Wella  V.  Mheerer,  T8  Ala.  142. 

No  dennlte  rule  can  be  laid  down  aa  to  tbe 
proof  requisite  to  eatabllab  notice  to  tbe  land- 
lord tbat  tbe  tenant  baa  disclaimed  bia  title 
and  bla  holding  adverael;.  It  depeada  upon 
the  alluatlon  of  the  parties  and  tbe  cbacacler 
of  the  acta  ol  the  tenaut  whlcb  place  la  him  a 
bostlle  attitude  toward  Che  title  of  tbe  land- 
lord. Farrow  t.  EdmundtOD.  4  B.  UoQ.  60C,  41 
Am.  Dec.  250. 

The  queatlon  aa  to  what  conalltutea  aufflelenC 
notice  to  the  landlord  that  the  tenant  la  claim- 
ing adveraelj  dependa  upon  ihe  (acta  ol  the 
particular  caae.  Some  tact  muat.  hawerer,  b« 
brought  to  the  altencloo  of  tbe  landlord  which 

aonably  prudent  peraoti  tbat  tbe  poaaeaalon  of 
Che  tenant  haa  become  adverae.  The  landlord 
cajinot  be  auppoaed  to  be  on  tbe  lookout  for  acta 
of  dlaloraltr  on  the  part  of  hla  teaant,  and  no 
auch  act  will  be  reg:trded  aa  notice  to  him  un- 
lesa  II  cau  be  abown,  or  can  be  reaaouablf  In- 
ferred, tbat  the  laadl'ird  la  n^nliant  of  It. 
.  Krabbeaactamldt  (Tex.  Civ.  App. 


bnt  tbe  beln  of  the  leaaor  eontlnned  dnrlnf  t&at 
time  to  take  the  tllfaa  of  oata.  Tbe  flndlnc  «aa 
luatalned  upon  the  tbeorr  tbat  tbe  clrmmstan- 
cea  favored  the  Inference  of  an  agreement  be- 
tween the  leaaee  and  the  owner  ol  the  reveralaB 
Chat  If  the  belri  were  permitted  to  receive  ttia 
tithe  aa  before,  the  leaaee  ahould  be  permitted  to 
retain  [he  land  tfemlaed. 

Tbat  a  tenant  bj  aofferance.  who  baa  s  fall 
and  fi'ee  uee  and  enjoyment  of  the  premises,  baa 
paid  tbe  taies  thereon,  doea  uot  cfaars«  the 
owner  with  notice  that  her  poeeeealon  U  adTeise. 
Mitchell  T.  Murpbj,  43  Fed.  42S. 

In  tllntze  r.  Krabbenacbmldt  (Tea.  CIt.  App-f 
44  8.  W.  3tj,  It  waa  held  tbat  an  Inatmctlon  thai 
the  fact  tbat  tbe  tenant  ceased  to  pay  taxea  ta 
indlord'a  name,  and  paid  them  o 


1   In   t 


cicir 


S. 


'.  38. 


which  might  be  conaldered.  but  d: 
a  matter  of  law.  constitute  such  a  npadlatlon 
of  tbe  landlord's  title  aa  would  make  tbe  len- 
ant's  subsequent  posseasIOD  adTerse,^w>a  not 
obnoiloua  to  tbe  objection  that  It  nm  opoa 
the  weight  of  the  evidence. 

A  declaration  to  tbe  owner  of  the  fee  bj  one 
who  was  Id  occupation  of  the  premisea  ander  bla 
father,  who  had  gone  Into  poaaessloo  under  aa 
aEreement  to  pay  rent,  that  he  Intended  to  claim 
the  property  as  his  own  because  be  did  not  be- 
;  Here  that  the  other  had  any  tltl^  and  thai  hla 
I  father  would  pay  no  more  rent,  even  It  KDibor- 
I  iied  by  the  lather.  Is  Inaufflclent  to  require  ib« 
I  Buhmlasion  of  the  question  of  adverse  possessioD 
■to  the  Jury  Hi  ' 
]  pun  led  by  no 


In  tbe  abaence  ol  proof,  nothing  Is  to  N 
sumed  lu  favor  of  an  sdveras  poaseation,  and 
more  particularly  ao  when  commenced  rlgbtfully 
and  .with  tbe  consent  o(  the  owner.  Gwynn  r. 
Jouea.  2  Gin  A  J.  ITS. 

Where  n   tenant  al   will  openly  and  publicly 
claims  and  treats  the  Innd  as  hla  owu.  alienat- 
ing  portions  of   It   In   fet 
the  posaeiiBlon.  and  contli 
more  than  twenty  years,  a 
to  tbe  landlord  from  the  .  .   . 
placed  bimaelf  In  an  attUude  of  hostility  will 


ling  such  actloni 
;)resumptlon  ol  n 


l^arro' 
:.  41  Am.  Dec.  ^ 


■eJuB 


.  EdmuDdaon,  4  B.  Moi 


'.  Uataell.  119  N.  Y.  648,  23  N. 
E.  084.  II  was  held  that  tbe  evidence  waa  suOl- 
cleot    to   justify   a    Dndlng   that   tbere   was    no 


that  In  the  Interval  between  bis  ei 
time  he  Iiually  couveyed  tbe  proper 
fendant.  lie  conveyed  tbe  same  by 
deed  to  a  ihird  peraon,  at  tbe  same 
Ine  tbe  tei  loose  to  the  latter,  and  : 
again  resumed  posseaaion  wlibout  a 
ance  or  rcaBalgnment  of  the  leaBe. 

The  subsequent  posscsilon  ot  a  i 
deed  of  trust  la  that  of  a  tenant  b, 
and  the  poBscseion  of  one  to  whom 
a  title  bond  (or  part  ot  the  lajid  la 
cbarncter:  and  notice  of  the  disrii 
tllle  conveyed  by  the  deed  of  trust  c 
fcrred,  either  aa  a  matter  of  law,  < 
ter  of  (act.  by  the  continuance  of  ll 
(or  a  period  of  thirty-two  years. 
Henaon.  10  Gratt.  231. 


.194. 

Where,  after  the  deatb  o(  a  traant  who  was 
!  holding  over  a(ter  the  expiration  of  hla  term. 
I  bla  father  stated  lo  the  teaaor  that  he  was  going 
to  bold  tbe  land  (or  bla  grandchildren,  such 
stat«nent  Is  not  a  repudiation  a(  tbe  landlord's 
I  title,  whlcb  will  dissolve  the  relallon  of  Isod- 
i  lord  and  tenant,  where  there  waa  no  offer  by 
'  ibe  grantor,  or  by  any  a(  Ihe  grandcblldrvD.  ta 
\  aurrender  possession  a(  the  property,  and  It  doe* 
not  appear  Chat  the  grandfather  had  any  au- 
thority lo  dlBBOlve  relatlonahlp.  Hunclngton  t. 
Matltleld  (Tei.  Civ.  App.)  56  8.  W.  S61. 

One  employed  by  the  landlord  to  deliver  a 
message  to  tbe  tenant  tbat  Ihe  latter  muse  call 
upon  the  landlord  and  make  arrangerai 


r  o(  the  parish  for  forty  y 


posaebalon  (or  ' 
paying  rent  af 
C3  L.  B.  A. 


Ilnna  o(  tbe  tenant  t( 
lord's  title  and  s 


fnt  II 


e  declara 


pudlatlng  the  li 
adve 


be  regarded  aa  constructive  notice  to  the  land- 
lord.  Hall  T.  Dewey,  10  Vt.  683.  The  coon 
aald  It  would  have  been  otherwiae  1(  the  agefii 
bed  been  commissioned  to  receive  the  rent,  to 
treat  with  the  tenant  respecting  Ihe  rent  ot  ibe 
land,  or  to  transact  bualneaa  with  blm  on  the 
subject  reqtilrlng  a  report  Co  be  made  by  blm  to 
tbe  landlord. 

The  statements  of  a  tenant  aa  to  bis  own  tltli 
nre  not  admlsalble  la  support  of  his  claim  of 
title  by  adverse  posBeaalnn,  unless  there  la  evi- 
dence that  they  were  brought  home  to  the  no- 
tice of  Che  landlord.  Ingram  T.  Little,  14  Ga. 
1T3.  59  Am.  Dec.  !>49 :  I'onder  T.  Cbeeves.  1<M 
Ala.  307,  16  So.  145. 

I'he  complaint  and  pleas  In  a  former  eject- 
ment Bult  by  a  landlord  against  his  tenant  may 
be  admissible  In  a  subsequent  ejectment  suit  be- 
tween the  same  parties  (or  the  purpose  of  sbo*. 
Ing  a  repudiation  of  the  land  lord's,  title  by  tbe 
tenant  and  the  assertion  of  a  hostile  posaesaloa 
by  tbe  latter.  Ponder  *.  Cheevea.  104  Ala.  307. 
16  no.  146. 

The  law  not  only  preanmes  that  the  tenant 
holds  possession  ot  tbe  demised  premtae«  In  al- 
legiance to  his  landlord  until  tbe  reverse  ap- 
pears, but  It  alM  demands  vtrj  plain  proof  of 


1»00. 

ihr   fact   t 


.  NlWMAN. 


MS 


>  tenant  dficlaEms  lucb  alle- 
i«e.     Leport  t.  iodd,  SS  tt.  J.  L.  124, 
-  SouLb  V.  UHrcum,  22  Kj.  U.  Rep.  641,  SB 
v.  S2T.  Lt  iT«a  beld  tbBt  ■  deCenw  of  adrerae 
iieemuD  b;  a  tenaal  wa«  BufflclenClT  plended 
allesed  that  tbe  tenant  was  ln- 
it  tbe  lease  b;  Irind:  ibat  It  was 
ji^taclgc  :  tbat  It  was  ehartljr  aft- 
erwartlB  lotallr  disrexarded  and  dlaelalmed  br 
Mm,  and  tbe  land  opeDlr  and  noCorlouBly  '    " 


duiwl  II 


a  or 


s  blB  own  under  patent 
iruni  me  tommnn wealth  wben  tbe  lease  waa 
made ;    tbat.    atter    renouncing    cbe    leeae.    be 

tbe  reals  :  tbat  during  a  period  ot  Dlneteen  years 
be  sold  varlouB  portlona  of  the  prcmlsea  and 
pi  need  his  vendee  in  poMesalon,  and  roll  eel  ed 
and  used  the  purcbaae  monej ;  tbat  during  tbe 
■ame  period  Ite  and  tboae  claiming  under  him 
cultivated  the  land  and  cut  and  removed  tbe 
tlml«r  from  It.  clearing  up  portlona  ot  It,  and 
ocherwlac  uslnif  It  natorlouslj  and  openI]r  aa 
[belr  owe  ,  tbat  of  all  tbla  tbe  landlord  bad  no- 

and  tbat  tbe  tenant  and  tboae  claiming  under 
talm  remained  In  posseaatoD  until  tbe  filing  of 
[be  ault. 

2.  Z/nldJH|r  over;  preiunpUon  at  to  tmonf  t  pot- 

A  tenant  continuing  In  poaaenlon  after  the 

expiration  of  hla  lerm  cannot  acquire  title  aa 
agalnat  bla  landlord  br  the  lapse  of  time,  unlesa 
be  has  openlj  disclaimed  tenancy  to  tbe  knowl- 
edge of  bis  loiidlord  ;  but  after  the  formal  can- 
celation of  the  lease  b;  tbe  agreement  of  tbe 
Itartles  during  the  term  the  posseealon  ma;  be 
d«med  adverae,  Uerldlan  I.and  &  Induetilal 
Co.  V.  Ball.  GS  Ulss.  135,  B  So.  31fl. 

The  holding  over  after  tbe  expiration  ot  tbe 
term,  nltbout  more,  will  not  have  the  effect  of 
maklDg  a  tenant  hold  adversely  to  blB  landlord 
until  he  Burrendera  poBseBSlon  of  the  premises 
•inder  bla  leaee,  or  by  aome  nnequlvoral  act  no- 
tlflea  the  landlord  that  be  no  longer  holds  poa- 
■esslon  UTUler  the  lease,  hut  clalma  adversel;. 
Seblelds  v.  tlorbach,  4»  Neb.  262,  08  N.  W.  G21 : 
Meridian  Land  A  Induatrlal  Co.  t.  Ball,  68  UIbb. 
135.  S  So,  310 ;  Gwynn  t.  Jonea,  2  GUI  &  J.  173, 

Where  a  tenant,  after  the  eiplrstlon  of  the 
term,  but  while  In  posBeaslon,  disclaims  bli  land- 
lord's title,  and  holda  adverael;  for  seven  yeara, 
the  statute  ot  limllationa  will  not  protect  blm 
unlesa  hla  dlaclalmcr  Is  known  to  the  landlord, 
and  possession  held  afterwarda  for  eeven  yeara. 
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T3. 

slEin  la  deemed  that  of  the  landlord,  »l- 
1  he  refuses  either  to  take  a  new  lease, 
Y    rent,    or   to    surrender    the    possfsalon. 
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Hut    the 

1,  and  bold 
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he 

to  hold  lh 
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anch  a  len 

gtb  of  time 

and  und 

sor's  right  by  operation  of  tbe  statnce  of  tlmlta- 
tlOQB.      Vance  v.  Johnson,  10  Humph.  214. 

But  tbe  holding  over  hy  a  Quasi  tenant  after 
tbe  expiration  of  tbe  term,  accompanied  by  open 
BCIB  of  renUQctntlun  of  the  landlord's  title.  In- 
cluding a  conveyance  of  the  premises  by  deed  In 
,E  adverse  pOB- 


e  persi 


ding 


as  an  absolute  icatutory  bar  ot  tbe  landlord's 

ces,    Ibere   la  a  presumption   that   the  landlord 
knew  of  tbe  boatlle  acts.      Morton  v.  Lawaon,  1 
E.  UoD.  m. 
The  poBsesslon  ot  a  tenant  la  tbe  posaesBlon 
idlord,  and  bis  continuing  in  possession 


Htler 


e  eiplra 


ot  h 


a  Im- 


plied tenancy,  and  IB  no  dlaselsln  of  I 

lord.      Emerlck  t,  Tavener,  S  Gratl.  220,  58  Am. 

Dec.  217. 

In  Zeller  v.  Eckert.  i  How.  289.  11  L.  ed.  9TB. 
the  court  held  that  It  was  a  question  tor  tbe 
Jury  upon  the  evidence  whether  the  possession 
of  a  widow  who  entered  upon  land  under  the 
direction  of  her  busband'a  will  tbat  she  abould 


intll  h 
waa  devised. 

under  tbe  will  expired. 


a  the  le 


right  II 


i  of  a  tenant  Id  poaaeaslOD 
after  a  Judgment  In  ejectment  under  Rev.  SUt. 
pt.  3,  chap,  a,  title  »,  li  32-:l4  (2  Rev.  Htat.  505. 
506).  awarding  the  poaaeBBlon  to  the  owner  ot 
the  tec,  la  not  necessarily  hostile  to  tbe  rlghta 
of  tbe  latter,  and  doea  not  at  Itself  Initiate  ad- 
verse possession,  where  no  eiecullon  was  lasued 
on  Ibc  Judgment  or  possession  obtained  under  It. 
Church  V.  Wright,  4  App.  Dlv.  812,  38  N.  Y. 
Supp.  TOl,  39  N.  Y.  Supp.  BSD. 

Section  3T3  ot  tbe  New  York  Code  ot  Civil 
Procedure  provides  tbat,  "wbere  tbe  relation  ot 
landlord  and  tennnt  baa  existed  between  any 
pcnong.  the  possession  ot  tbe  tenont  Is  deemed 
the  possession  of  tbe  landlord  until  tbe  expira- 
tion of  twenty  years  after  the  termination  ot  the 
tenancy,  or,  where  there  has  been  no  wrlllen 
loBse,  nntU  tbe  expiration  o(  twenty  years  after 
the  last  payment  of  rent."  Under  tblB  section 
the  possenslon  of  the  tenant  In  subordination  Co 
the  title  ot  tbe  landlord  not  only  coDtlnuea  dur- 
Ibs  the  running  ot  the  term,  but  II  la  presumed 
to  he  such  and  to  remain  unchanged  until 
twenty  years  aticr  tbe  end  of  tbe  term,  and  not- 
withstanding any  claim  by  the  tenant  or  blB 
BuccoBHora  of  a  hostile  title.  Whiting  v,  Ed- 
munds. 84  N.  Y.  30Q  :  ISedlow  v.  New  York  Float- 
ini!  Dry  Dock  Co.  112  N.  Y,  263,  S  L.  S,  A. 
G21>,  IB  N,  E.  800. 

-Ibe  efTect  ot  this  section  la  to  prevent  tbe 
running  ot  a  claim  to  an  adverse  poiise^lon  In 
favor    of   a    tenant    for    [he    period    prescribed. 

whether    he    baa    claimed    to    bold    adversely. 

Bradt  V.  Church,  110  N.  ¥,  53T.  18  N,  E,  3JT. 

Under  i  373  of  Ibe  Code  of  Civil  Procedure. 


-a  after 


expi- 


ration ot  the  tenancy.  Church  v.  Wright,  i 
App.  Dlv.  312.  38  N.  Y.  Supp.  701.  SB  N.  I. 
Supp.  B8B. 

The  presumption,  under  |  373.  that  Ihe  ten- 


Ively  and  Initiate  an  adverse  holding,  ibe  ten- 
ant mils!  Burreiider  tbe  pi)sses«i.in  to  the  land- 
lord or  do  Biimeihlng  equlvilrni  to  that,  and 
bring  borne  to  him  knuwIedRt'  of  Ibc  adverse 
claim.  Whiting  v.  tMmundx.  Ii4  N.  V.  301) :  ISod- 
low  y.  New  York  rioaUng  Ury  IHii'k  Co.  112  N. 
Y.  283,  2  L.  H.  A.  628,  19  N.  E,  800  ;  Cbarcb  v. 


Kanms  Suplibhe  Coout. 


Wrisfai.  *  App.  DiT.  312,  S8  N.  T.  Supp.  TOl.  S9 

N.  If.  Bupn.  a«e. 

A  Judgment  debtor  wbo  remahiB  Id  posMulon 
»t  land  alttr  a  aale  iheroot  bj  the  Bherlff  or 
(lacutof  will.  In  the  atwence  ot  explanation,  be 
■l«enied  a  tenant  at  will  at  tbe  purchaBer  lor 
twentj  years  ifter  the  date  ot  tbe  deed,  and  tbe 
advrrK  pnawaslon  may  commeace  arier  itaat  pe- 
riod,     tlasbrouck  t.  Burbana.  42  Hun.  3T0. 

Bartleit  v.  Secor,  S»  Wis.  320,  14  N.  W.  T14. 
beld  tbat  under  a  atatute  lubslaDtlallT  to  tbe 
aame  ellerl,  except  tbat  It  aubBiltuHl  tea  rears 
Id  tbe  plave  ot  tweat;,  a  tenant  by  boldJng  pos- 
aeMloo  under  on  edver»e  claim  lor  twenty  yeara 
after  the  eiplrntlOD  of  the  len-year  period  would 
defeat  bla  I  and  lord 'a  right  to  recover  poaaeaalon. 

anc;.  and  the  tenant  cannot  bold  adTersel?  to 
tbe  title  oC  the  landlord  without  open  repudia- 
tion thereot.  Mnttfeld  t.  HuntlDgton,  IT  Tei. 
Civ.  App.  TIU.  43  8.  W.  53. 


evidence  oC  an  "aetaal  itaater"  or  tbe  landlord 
whlcb  would  start  adverse  poaaesslon. 

The  mere  noapajment  of  rent  for  twentr 
reara  during  the  coDtlnuanee  of  the  term  does 
not  Iwr  the  leator  under  3  ft  4  Wm.  IV.,  chap. 
27.  providing  that,  "when  tbe  estate  or  tntprr*! 
i-lalined  uliall  have  been  an  estate  or  Interest 
in  i-emnlnder  or  reversion,  or  other  Inture  ea- 
tale  or  Intereat.  and  no  person  aball  have  ob- 
tallied  the  poaaeniilon  or  receipt  of  Ibe  proSts 
of  such  laud,  or  tbe  rerelpt  of  anch  rent.  In  re- 


lb< 


.  NoHdemand  m 


I  nonpavmeti 


When  the  relation  ot  landlord  and  tenant  has 
been  created,  tbe  posBeHelon  of  the  tenant  la 
consistent  with  tbe  title  ot  the  landlord. 
tbe  mere  nondemand  and  nonpaymeDt  of  rent 
are  not  auOlclenl  to  bar  tbe  landlord's  title, 
whatever  effect  Ihej  may  have.  It  longer  l'OD- 
tlnued.  upon  bla  right  to  reeover  the  rent. 
Campbell  v.  Shipley,  41  Md.  81- 

Tbe  failure  of  a  tenant  to  pay  rent  doei 
not,  even  In  the  absence  of  a  demand,  make  tbe 
possession  adverse:  It  does  not  ralae  a  presump- 


tion that  the  tenant  haa  renounced  tbe  title 
under  which  bis  tenure  commenced.  Boat  v. 
UcManlgal  iNeh.J  84  N,  W.  G10. 

The  mere  failure  to  pay  rent  to  the  landlord 
la  not  lutllclent  to  Initiate  an  adrerse  poaaeaalon 
by  the  tenant,  though  perhaps  possession  by  the 

of  hla  leaae  without  tbe  psyment  of  rent,  or 
other  act  recognlilng  the  title  of  his  landlord, 
might  JuBllfj  a  Jury  In  presiinilDg  an  actual 
ounter  and  adverse  holding.  Chambers  v.  Pleak, 
e  Dana,  42G.  :12  Am.  Dec.  T8. 

The  mere  nondemand  and  nonpayment  ot  rent 
from  tbe  lime  a  tenant  takes  possesalon  do  not 
at  tbem selves  render  bis  possession  adverse. 
Leport  V.  Todd,  32  N.  J.  L.  124. 

Tbe  tact  tbat  the  landlord  hi 
tbe  rent  for  twenty  years  does 
sumption  that  be  haa  eitlngulabed  bla  right 
to  It  by  a  conveyance  of  the  Interest  In  re- 
mainder or  reversion  to  bis  tenant.  Jackaon  ea 
dent.  Van  SchaJck  v-  Davis,  B  Cow.  123,  ID  Am. 
Uec,  451. 

That  tbe  circumstances  are  such  as  to  war- 
rant tbe  preaumptloa  of  the  extinguishment  bt 
the  entire  rent  shortly  after  the  commencement 
of  the  term  does  not  Justify  a  preaamptlon  of 
tbe  dlsBOlutloD  of  the  relation  of  landlord  and 


't  demanded 


}  let  1 


I   adve 


during  the  contlnnanca  of  the  lease.  Falling 
T.  Schenck,  3  Hill,  344. 

In  Whaley  v.  Whaley,  I  Speera,  L.  22S,  40 
Am,  Dec.  aU4,  a  uon-ln-law  entered  with  bla 
wife  as  a  tenant  at  will,  or  by  antferance,  upon 
the  property  of  his  father-in-law.  Three  yean 
later  the  wife  died  and  he  married  again  and 
eontlnaed  to  live  on  the  property  ten  yeara 
longer  without  paying  rent,  when  he  died.  There 
waa  no  evidence  tbat  he  ever  gave  the  owner 
to  onderatand  that  be  had  thrown  off  his  ten- 
ancy. The  court  held  that  tbe  Jury  could  not 
presume  tbat  the  owner  had  notice  of  tbo  ten- 
ant'a  Intention  to  claim  tbe  property  aa  bis  own. 

In  Dnke  v.  Harper,  9  Ycrg.  280,  2T  Am.  Dec. 
462,  it  waa  beld  tbat  the  refuaal  ot  the  tenant 
to  pay  rent  to  an  agent  of  the  landlord  author- 
ised to  collect  rent,  but  not  to  enter  upon  tba 
land  or  sue  for  it  la  the  landlord's  Dame,  waa  not 
S3  I.E.  A. 


estate  or  interest  In  possesBloi 
Ittvy  V.  Oienbam.  T  Meea  &  W.  131.  1  Uurlst. 
A  W.  4.  10  L.  J.  Eich.  N.  ft.  O,  4  Jar.  lOltt; 
Urant  v.  Ellla,  B  Meea.  ft  W.  113. 

4.  AcvultlHoM  of  autttattdtng  title  or  intercat  ty 


While  a  tenant  cannot  defend  an  acllon  by 
the  landlord,  by  virtue  of  any  title  or  Interest. 
Inconsistent  with  tbat  of  tbe  landlord  at  tbe 
commencement  of  the  tenancy,  acquired  during 
the  tenancy,  yet  the  fact  tbat  he  has  acquired 
sucb  a  title  or  Interest  may,  under  some  clr- 
cumsiances.  as  where  the  tenant  takes  >  deed 
ot  the  fee  from  s  third  person,  tte  regarded  as 
In  Itself  a  disclaimer  ot  the  landlord's  title  and 
the  assertion  of  an  adverse  claim  ;  but,  even  In 
such  a  case,  notice  ot  the  deed  muat  be  brought 
home  to  tbe  landlord  before  poasesaloD  will  be- 
come adverse. 

While  the  poBseasloD  of  a  tenant  entering 
under  a  leuse  for  years  from  the  KOvemmeDi 
calinot  be  adverae  to  tbe  govemment  during  the 
continuance  of  the  lease,  It  may  become  adverse 
after  a  graol  of  the  reversion  of  the  stale  to  tbe 
tenant  uolwitbatandlnii  tbe  rEservallon  of  an 
annual  ijuit  rent.  People  T-  Trinity  Church. 
22  N.  Y.  44.  This  decision  was  upon  the  as- 
sumption that  the  grant  was  Invalld- 

A  teuant  at  will  may  at  any  time  abandon  bis 
tenancy  and  take  a  title  tram  a  third  person 
and  hold  BdvHsely  to  tbe  landlord,  notwltb- 
Btandlng  that  the  latter  Is  absent  from  the  state. 
tiudaon  v,  Wbeeler,  34  Tei.  3Se.  In  this  case 
the  action  waa  brought  about  twenty-ave  years 
alter  tbe  tenant  took  the  deed.  Tbe  landlord 
claimed  that  because  of  bla  abaence  be  could 
not  known  of  the  condition  of  bis  property.  The 
court  aald.  however,  that  there  waa  abadow  of 
BiiKpiciou  of  at  leaat  groas  carelessness,  II  not 
direct  and  poaitive  fraud,  in  the  Inception  and 
prosecution  of  the  cause.  It  appeara  from  tbe 
ameoded  petition  that  the  tenant  temporaiily 
left  the  preniises  before  obtaining  tbe  deed,  aod 
afterwarda  moved  back  and  reoccupied  tbem 
This  was,  however,  alleged  to  be  part  of  a 
fraudulent  scheme  to  deprive  the  landlord  of 
his  titls.  It  Is  not  clear  whether  the  coart 
took  tbe  view  that  there  bad  been  an  abandon- 
ment ot  the  premises,  or  whether  It  put  Ibe 
decision  upon  tbe  ground  that  there  waa  merely 
a  disclaimer  of  the  landlord's  title  wltbont  an 
abandon  meat   of   poasesaion. 

The  taw  requires  all  parties  to  be  watchful 
In  gusrdlng,  and  diligent  and  prompt  In  proae- 
cntlng.  their  Interest,  and  if  they  fall  to  diligent- 
ly protect  their  property  and  rights,  they  ahould 
not  he  beard  to  complain,  especially  after  long 
lapse  of  years,  if  by  their  suplneness  otbers  have 
acquired  rlgbta  which  coma  In  conflict  with  tbeii 
own.    IbUl. 

A  parohaaa  of  an  adverae  title  by  a  tenant, 
or  any  other  diaclatmer  ot  tennre,  with  tbe 
knowledge  ot  the  landlord,  la  a  forfeiture  of 
the  term,  and  the  tenant's  possession  becomes 
■0  tar  adverse  tbat  the  act  ot  limitations  will 
begin  to  rtln  In  his  favor  (rom  the  time  ot  sncb 
tarteltnra.    It  the  landlord  nnOar  such  dmun- 


19M. 


Smith  t,  Nkwmam. 


«tBDcei  nifen  tbe  time  preecrtbed  by  tbe  atat- 
nte  of  llmltBtloDi  to  run  out  witbont  matins 
BD  ratrr  01  bTlDKliB  bqICi  eacb  psrtj  ms7  itand 
upon  bl>  rlgbt,  but  udUI  tban  tbe  poaMUloa  o( 
tbe  teDBDt  !■  tbe  pouewloa  of  tbe  landtard. 
Idne  V.  Oiment,  &  Yerg.  aS.  In  tbia  case  tbe 
leaae  vae  tor  a  term  of  raara,  and  the  tenant 
arqulred  an  Dutatnni1in(  title  daring  tbe  term. 
Tbe  action  waa  ejeetment,  and  tbe  (enant  failed, 
apparent!;  becanse  tbe  alatatory  period  bad  not 

But  tbe  mere  fact  that  ■  tenant  took  a  deed 
from  a  tbird  peraoa,  and  cave  back  a  mortsage, 

•Ion,  since  tber  ma;  bare  been  aecret  ronve;- 
■ncei.     Sbarpe  v,  Eellej,  S  Denlo,  431. 

And  ■  landlord  la  not  chargeable  with  no- 
tice of  the  dlaclaimer  of  hla  title  and  adTerra 
claim  b7  the  tenant  b;  tbe  taking  of  a  deed 
(ram  a  third  peraon  bj  tbe  tenant  and  tbe  re- 
cording of  eucb  deed.  Udell  t.  Peak,  TO  Tei. 
M7,  T  S.  W.  780. 

Where  one  waa  In  poaaesslon  of  land,  at  the 
time  o(  tbe  owner**  deatb,  and  Bubaeqaenllr  le- 
malned  In  poaaeaalon  In  tbe  rlgbt  ol  hie  vlfe 
■s  one  or  tbe  heirs  of  the  deceased  owner,  and 
dnring  bis  poaseaalon  acquired  the  iDtereat  of 
ao-me  of  tbe  other  heirs,  his  poaieaalon  cannot 
be  deemed  ndTerse  to  tbe  remaining  belra,  not- 
wltbatandlug  bo  epprop dated  to  himself  the 
ciclualve  rents  and  pro&ta.  made  allgbt  repeira 
and  ImproTementB,  and  paid  taxen  Buach  v. 
Uuaton,  Td  111.  Si3. 

Where  the  heirs  oC  a  part7  In  posecBilon  of 

luge  inter  le,  to  which  tbe  owner  Is  not  a  part;. 
and  those  proceedings  are  followed  by  a  aale 
to  one  of  tbe  bcira  and  continued  eicIualTe  poi- 
■esslon  bj  him.  sucb  poaseBslon  cannot  bo 
deemed  adverse  to  tbe  true  owner.  Budd  T. 
Calliaa,  GS  Mo.  i:.:9. 

time  of  a  parol  gift  of  land  the 


done 


:    disp 


1   then 

!  that  be  Bubsequentl;  held 
luance  of  the  gift,  where  he 
t.  hud  the  property  aaeessed 


tbe  knowledge  of  the  doudr, 
to  proceed  and  promised  t 
Aurand  t.  Wilt,  D  Pa.  S4. 


e  tbe  relation  of  landlord  and 
>  all  who  may  suci^eed  lo  the 
r  tbe 


poesesslon  through  o 

dlately  or  remotely,  either  before  or  after  the  ex- 
plratlOD  of  the  term,  and  Ihey  are  subject  lo  the 
«ame  conditions  as  tbe  original  tenant  with 
respect  to  acquiring  title  adversely  to  the  land- 
lord. Gwynn  v.  Jones.  2  aill.  &  J.  173;  Campbell 
T.  Shipley,  41  Md.  SI;  Ehrman  t.  Mayer,  OT 
Ud.  612;  Jackson  ex  dem.  Webber  r.  Harsen,  T 
Cow,  323,  17  Am.  Dec,  BIT;  Brnndter  ex  ilem. 
titcb  *.  UarehaJl.  1  Cal.  31)4  ;  Jackson  ei  Jem. 
Yandeusen  t.  Sclssam,  3  Johns.  iOO ;  Tompkins 
V.  Snow,  63  Barb.  E>25 :  Whiting  t.  Edmunda,  H4 
N.  V.  am:  Bradt  t.  Church,  110  N.  Y.  537,  18 
N.  E,  39T  ;  Church  T.  Sbultes,  *  App.  DIv,  378, 
88  N.  X.  8a  pp,  842. 

While  a  tenant  at  wll!  cannot,  against  tbe  will 
of  the  landlord,  tranarer  any  of  hla  rights  to 
an  assignee  or  a  trsnateree,  and  while  a  person 
coming  In  nnder  such  an  attempted  Irsnater  la 
a  trespasser  If  tbe  landlord  so  chooeea  to  regard 
bim.  tbe  landlord  may,  nevertbeleBs, 
In  tbe  


will  whose  poBst 
title.  Landon  i 
S.  E.  71. 


f  thereunder,  and 
:  transferee  a  tenant  at 
la  In  subordination  to  bis 
uhend,  129  N.  S,  168,  2B 


be  ant«r«  anOer  a  deed  tn  tee  from  tbe  tanant 
In  Ignorance  of  tbe  fact  that  bis  grantor  stood 
in  the  relation  of  tenant.  Jackson  es  dem. 
Vandenaen  v.  Bclssam,  S  Jobns,  489  :  Jackson 
em  Jem,  VVn  Schalck  T.  DaTia,  6  Cow.  123,  IB 
Am.  Dee.  4Qt :  Jackson  en  dem,  Webber  T,  Har- 
sen, T  Cow,  323,  17  Am,  Dec.  B17  ;  Whiting  ». 
Edmnnds,  04  N,  Y,  300 ;  Bradt  i.  Churcb,  llO 
N,  Y.  537,  IB  K.  E,  857;  Emerlck  v.  Tavener, 
9  Qratt.  220,  68  Am.  Dec.  SIT  ;  Crelgb  r.  Ilen- 

It  baa  been  held,  however,  that  the  rnle  only 
applies  to  tbe  conventional  relation  of  land- 
lord and  tenant,  where  some  rent  or  return  la 
In  fact  reserved  for  the  former,  and  does  not 
apply  to  a  relation  arlalng  from  mere  operation 
of  law;  as  where  one  makes  a  grant,  and  by  tbe 
omission  of  the  technical  word  "bsld"  an  estate 
for  lite  only  passes.  In  sucb  case  after  tbe 
death  of  tbe  tenant  tor  lite  an  adverse  posses- 
■lon  may  commence  running  In  favor  of  those 
wbo  colter  and  claim  tn  fee  nnder  him,  wblcb, 
after  twenty-flve  yeara.  will  bar  all  tbe  claim 
of  the  reveraloner  and  bis  heir*.  Jackson  RV, 
(fein,    Webber  v,    Harsen,    7   Cow.    3SS,   IT   Am. 


Dec.  BIT. 
And  I 


I.  It  baa  been  held  not 


1    of    a 


to  a  third  person  void 

■.  Hugbea,  53  N.  T.  287. 

of  tbe  holder  of  a  tax 

adverse  to  the  owner  In  fee,  tbe 

I    tbe    t 


be  adverse.     Sanders  v.  Rledlnger, 

30  App.  Dlv.  Z7T,  51  N.  Y.  Supp.  937. 

A  finding  by  the  Jury  that  the  possession  of  * 
grantee  In  a  quitclaim  deed  from  a  tai  tenant 
was  not  as  tax  tenant,  but  adverse  to  tbe  owner 
In  fee.  Is  supported  by  evidence  that  the  agree- 
ment was  tor  tbe  purchase  of  tbe  whole  prem- 
licB.  and  that  he  entitled  tbereon  believing  that 
he  was  the  owner  in  fee,  and  that  be  always 
claimed  tbem.  Ibid.  Tbe  court  dlallngulshed 
liberty  v.  Matsell  upon  the  ground  that  tbeta 
the  question  before  tbe  court  waa  whether 
the  evidence  wss  auIBclent  to  support  a  find- 
ing of  the  fuct  that  the  posaeBSlon  was  under  tbe 
lax  lease,  and  was  not  adverse,  while  In  the 
inse  at  bar  the  question  was  whetber  there  waa 
Rny  evidence  lo  authorize  a  finding  (bat  the 
posaenalon  was  adverae.  Tbe  tax  lease  por- 
ported  to  ptraot  u  term  of  one  thousand  years. 

Ing  the 


S.     This 
ughea,  53  -S.  Y.  2ST, 


Bedell  V.  Shaw.  C 


bed   from    Sands  v 
rand  t 


defendants   began   and   kept   np 

ihrir  possession  for  over  twenty  years  with  a 
claim  to  the  entire  fee.  The  court  aay*  the 
quality  and  extent  of  the  rlgbt  acquired  by  po»- 
sesBlon  depend  upon  tbe  claim  which  goea  wltb 
It.  To  the  extent  of  tbi*  claim  will  the  pra- 
°amptIon  of  tbe  law  go  In  favor  of  tbe  claimant, 
nnd  no  further. 

Hut,  even  when  tbe  rnle  applies,  and  the 
Srnntec  of  the  tenant  must  be  regarded  a*  a  ten. 
ant  and  subject  to  the  ume  dlaque  I  Ideation*  as 
the  orlglaal  tenant,  the  fart  of  the  conveyance 
mny  be  material  upon  the  quratlon  aa  to  (be 
existence  of  the  tequlaltea  to  tbe  Initiation  of 
an  adverse  poaaessloo,  tlz,,  disclaimer  of  land, 
lord's  title,  intention  to  hold  adversely,  and  no- 


KlNBAB   IJUFKBlfB  COORT. 


tic*  to  iBiidljni  Of  tmch  dlKUiuM  and  loten- 
tlaa.     Thui ; 

Tbe  tact  tbu  &  warrajitr  deed  from  ■  ten- 
ant w»  executed  before  the  eiplratloo  of  tweotr 
jeara  rrom  the  lost  pajmeat  of  rent,  during 
whicb  ttme  the  tenaat'a  poueaeloD  was.  under 
I  3T3  of  the  Code  of  CItII  I'rocedure,  presumed 
to  be  Id  lubordlDaClOD  to  the  laodlord'i  title, 
doei  Dot  prevent  It  from  being  the  basla  of  a 
claim  of  adverae  poeaesaloD  aftec  the  expiration 
uf  that  period ;  and  a  deed  from  tbe  owner  of 
the  rereralDD.  executed  after  that  period  and 
Wblle  (he  party  In  poaaevlon. under  the  former 
deed  waa  claiming  adrenelj.  li  Told  Cor  cbam- 
pert;.  Church  v.  ScbooDmaker,  US  N.  I.  STO, 
as  ^   -  --- 


E.  1>TS. 
>  purchaser  i 


I  S~3  of  the  Code  of  CWIl  Proced 
posaeBBlon,  therefore,  doea  not  bee 
until  the  expiration  of  twenty  jei 
entry.  Church  v.  Shultea.  4  N.  ' 
3TS,  38  N.  I.  Supp.  842. 

m  WadHnortbTllle  Poor  Bcbool  T.  Jennings, 
40  B.  C.  198,  18  8.  B.  25T,  8fll.  the  court  took 
the  view  that  a  deed  In  fee  almple  by  the  ten- 
ant before  the  expiration  of  the  term.  If  brought 
to  the  notice  of  tbe  landlord,  would  Initiate 
an  adverse  poBBeaalou.  and  tbe  court  regarded 
the  fact  that  the  deed  waa  placed  upon  record 


e  of  II 
in  the  proper  cc 


reglst. 
inty  mc 


a  fort: 


Where  A  enters  u  a  tenant  at  will  of  B,  and 
conveys  to  C  by  deed  purporting  to  be  In  tee, 
under  which  C  enters  and  bolda  poBsesHlon  open- 
ly  and  notoriously  for  himself  ifor  seven  years 
either  by  hlmeelt  or  hlB  tenants,  the  atatute 
contlrniB  tbe  lllle  of  C,  (ol.ilrri.  Uoak  y.  Donel- 
(on.  ^  Yerg,  S49.  24  Am.  Dec.  485. 

Where  a  tenant  assumes  to  convey  the  prem- 
ises lo  a  third  person  by  a  warranty  deed  In  tee 
■Imple  wllb  the  usual  oovenants  to  secure  the 
title,  and  the  granlee  aci-c|)ta  It  and  assumes  to 
hold  under  It,  there  la.  In  elTect.  a  repudiation  of 
the  tenanoj.  Sfclely  for  TropagatloQ  of  (Joapel 
V.  Sharon.  ■i»  Vt.  (lis.  The  court  apparenily 
concedes  that  the  statute  ot  IlmllalioUB  would 
not    run   until   tbe   landlord   had   notice   of    tbe 

I'liiise  Burt^edlng  a 


and  unequlTocal  act  of  aiclnaian  shall  han  o» 

curred.     Campbell  T.  Shipley,  *I  Kd.  81. 

Assertions  of  claim  of  title  In  themBelyea.  hj 
lucceed  to  the  possession  of  a  ten- 


svldea 


>  of  adve 


less  brought  home  to 
tbe  knowledge  of  tbe  latter.     Ibid. 

A  purchase  of  a  tax  title  by  one  vbo  aoc- 
ceeded  the  original  tenant  under  snch  circois- 
stances  as  to  make  bim  a  tenant  also  will  not 
enable  blm  to  plead  the  statute  of  UmllatlODS 
applicable  to  actual  occupancy  under  tax  deedi, 
whcrs  such  purchase  operated  merely  as  a  re- 
demption of  tbe  property.  Lyebrook  t.  HsU, 
T3  Ulss.  COa,  19  3o.  348. 

Where  a  tenant  accepta  a  deed  from  a  third 
person  purporting  to  conrey  tbe  land  to  him  la 


d  tbe  h 


ind  his 


a  fee 


landlord    koowi 
:ltle.  the  posaeasit 
lallyrlpi 


of    i 


1  be  mad 


ertlou 


¥.  Thay- 

W.  Va.  48,  14  8.  E,  423. 
ere  one  procurea  a  tax  deed.  and.  by  fraud 
olIuBloD  with  a  tenaol  of  the  owner,  ob- 
possesslon  of  tbe  property,  bis  poBaesaioo 
■  posaesalon  of  the  fonner  owner ;  as  a 
be  permitted  t 


of  bis  landlord,  i 
session  under  i 
until   be  has  r 


!  title  t 
ired  the  poaseaalOD  or  don 
ulvalent  to  It.  Pultord  < 
&5.  45  N.  W.  418. 


nder  a  contract  to  purchase,  by  the  term 
blch  he  was  to  be  deemed  a  teusnt  until 
lynient  of  the  purchase  price,  and  aubseqne 
talgned  his  rljbt  to  another,  who  perform 
of  the       -  ... 


y  dla 
the  title  of  the  vendor  and  hold  adversely 
to  hiro.     Catlin  t.  Decker.  38  Conn,  292. 

Possession  of  a  tenant  or  his  heirs  cannot  b« 
deemed  adverse  until  allegiance  to  tbe  landlord 
has  been  renounced.  Miller  v.  South,  12  Ky. 
L.  Itep.  351,  14  9.  W.  391. 
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D  their  tt^ 

In  B  previous  action,  on  tbe  ground  of  their 
bavlDg  been  guilty  of  champerty.  Bod  after- 
wards. Tfben  confronted  with  dlsbarmeot  pro- 
ceedlngB,  claiming  they  wsr«  innocent.  Is  in- 
defensible. 

0.  Xlfec  relation  of  nitorney  And  client 
!■  eonfldentliil.  The  attorner  by  bis  ot)- 
lisatlon  is  bound  to  discharge  his  duties  to 
his  client  with  tbe  strictest  fldelItT,  and  he  Is 
■menable  to  the  summary  JurlsdictiOD  at  the 
court  for  derellctloD  of  duty. 

O,  Tlk«  Buuimiary  proceeding  of  disbar- 
ment ts  civil,  not  criminal,  bnt  requires 
Diare  than  a  prepoaderance  at  the  evidence. 
The  guilt  ot  tbe  attorney  must  be  clearly  ev 
Ubllshed. 

(September  16,  1000.) 


SUtement  br  BKiUn,  J.t 

Hon.  P.  L.  fVillJams,  an  attorney  at  law, 
having  filed  and  pTcaented  an  informatian, 
verified  by  the  oath  of  Thoniaa  Nelson,  charg- 
ing David  Evans  and  Lindaay  K.  Rogers, 
mttjirneys  of  this  court,  and  partners  in  the 

Sractice  of  law,  with  having  violated  their 
uties  as  counselors  and  attorneys  of  this 
court,  and  moved  that  the  said  Evans  &, 
Bogera  be  cited  to  appear  to  show  cause  why 
they  ahould  not  be  disbarred,  and  their 
names  stricken  from  the  roll  of  attorney's, 
<ff  be  otherwipe  punished  accordin;j  to  law, 
this  court  on  May  23,  1000,  granted  Raid  mo- 
tion. Kvans  &  ito^era,  in  obedience  to  the 
citation,  appeared  and  interposed  a  general 
demurrer,  which  was  overruied.  They  also 
filed  an  answer.  Thouf-h  the  information  of 
Thomas  Nelson  ie  in  the  form  of  an  aflidavit. 
it  contnina  all  of  the  elcmeuta  and  meets  all 
the  requirements  of  an  information,  as  pre- 
scribed by  SS  123-124,  Rev.  Stat.  The  mat- 
ter was  referred  to  D.  It.  Twomey,  E,*q.,  an 
attorney  and  counselor  of  this  court,  to  take 
ind  report  the  testimony,  with  findinps  of 
fact,  which  he  accordinKly  did.  Tbe  facta 
found  by  him  are  as  followa: 

Pindinss  of  Fnet.  (1)  That  on  and  prior 
to  .Tnnuary,  Ifiita,  David  Kvana  and  Liii.l-ay 
R.  I!o;:prs'  were  copartners  in  the  practice 
of  law  at  Ogden,  Utah,  and  continued  at 
63  L.  R.  A. 
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such  copartners  from  said  time  until  long 
after  entering  into  the  contract  of  date  De- 
cember 2,  I8fl3,  which  ia  atUched  to  the  in- 
formation herein,  and  marked  "Exhiliit  A." 
(2)  That  on  or  about  January  21,  18il2.  one 
Clinrles  A.  Nelson  was  killed  while  travel- 
ing on  the  Southern  Pacific  Railway,  at 
Truckee,  California.  (3}  That  the  said 
Charles  A.  Nelson  left  surviving  him  his 
widow,  Nellie  Nelson,  and  two  minor  chil- 
dren. He  also  left  two  brothers,  Alfred  H. 
and  Tliomaa  Ncleon,  surviving  him; 


1  bii.'<i 


vith 


the  said  Charles  A.  Nelson  at  the  time  of  his 
death.  i4}  That  after  the  deatli  of  the  said 
Charles  A.  Nelson  his  widmv,  Nellie  Nelson, 
placed  in  the  hands  of  said  Alfred  H.  Nel- 
son, who  wa«  a  practising  attorney  atOgden, 
Utah,  for  prosecution,  her  claim  for  dam- 
ages against  the  Southern  Pacific  Hallway 
Company  for  causing  the  death  of  her  hus- 
band, with  authority  to  employ  counsel  to 
prosecute  said  claim.  (6)  That  the  said 
.\lfred  n.  Nelson  employed  Evans  t  Rogers 
to  prosecute  said  claim  against  said  railway 
company,  and  the  said  Evans  k  Rogers  and 


Company  to  recover  damagea  from  i 
count  of  the  death  of  Charles  A.  Nelson,  for 
a  contingent  fee  of  one  half  of  the  amount 
recovered.  (6)  That  Evans  &  Rogers  and 
Alfred  H.  Nelson  emtered  into  a  eontraft.  by 
the  terms  of  which  Evans  t  Rogers  were  to 
receive  and  retain  two  thirds  of  the  one  half 
of  the  amount  recovered  against  the  South- 
ern Pacific  Railway  Tompany,  and  the  said 
Alfred  H.  Nelson  was  to  receive  the  one  third 
of  the  one  half  of  the  amount  recovered  of 
raid  company,  which  amount  Evana  t  Rog- 
ers agreed  to  pay  him  for  his  services  in  said 
case,  including  tne  production  of  witnesses 
for  the  prosecution.  (7)  That  thereafter, 
Alfred  H.  Nelson,  in  contomplation  of  bring, 
ing  suit  against  said  railway  company,  wa? 
aiipointcd  administrator  of  the  estate  of 
Charles  A.  Nelson,  deceased.  (8)  Tliat  af  1^ 
erwiirdi  the  contract  bearing  date  December 
2,  1803,  marked  "Exhibit  A,"  which  is  in 
wovils  and  figures  as  follows;  "Ogden.  Utah, 
Dec.  2nd.  181)3.  We,  the  undersigned,  agree 
to  give  Thomas  Nelson  one  third  of  one  half 
of  any  amounts  which  may  be  collected, 
whether  on  compromise  or  otherwise,  in  the 
cnec  of  Alfrrd  fl.  Xeleon,  as  Adniiiiiitrator 
of  the  Eilote  of  Chas.  A.  Xelson.  OrcFaaC'l. 
v.  Soulhern  Pacific  Ry.  Co.,  in  consideration 
of  said  Thomas  Nelson  furnishing  witnesses 
necessary  to  proiccut«  said  cnse.  Evans  ± 
Rogers," — was  enteieil  into  hv  and  between 
Evans  fi  Ropers  and  Tliomas  Nelson,  which 
was  substilutml  for  the  prior  contract  V- 
tween  Evans  k  Rogers  and  Alfred  H.  Np|. 
son  ;  that,  it  the  time  of  entering  into  said 
cBntract,  most  of  the  witncs-^ps.  and  the 
facts  to  which  thev  would  testifv.  were 
known  to  the  Bttorneys.  (0)  That  Thomas 
Xnlsim  attended  as  a  witness  at  the  trial  of 
the  ca^C  of  Alfrrd  II.  Tfelson,  AdniinUtmtor 
of  thr  linlatf  of  CharUs  A.  yelaon,  Or'-ca.'ted, 
V.  The  f^otilhem  Pacific  Railway  Company, 
and  procured  the  attendance  of  one  Pasrall 
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at  one  of  the  trUIg  of  ssJd  cause,  aod  also 

the  attendance  of  one  Ssundera,  who  wa« 
plainlifT  in  K  case  against  tbe  same  company 
in  an  action  for  damafes  for  injuries  grow- 
ing out  of  the  Btune  accMJent  in  which  Cha.r1eB 
A.  Nelson  lost  hia  life.  {10}  Thatajudg- 
tn«nt  was  recovered  bj  Alfred  K  Nelson,  Ad- 
ministrator, against  the  Soutlern  Pacific 
Railwa;  Company,  for  the  sum  of  |10,000, 
with  accrued  iutcireat,  the  amount  of  which 
was  paid  to  Evans  ft  Rogers  as  attorneys  for 
said  plaintiff,  one  halt  of  which  was  paid  to 
the  widow  of  Charles  A.  Nelson;  the  said 
Evans  t  Rogers  retaining  the  other  half. 
<11)   That  after  the  Soutiiern  Paciflc  Rail- 


Rogers,  Thomaa  Nelson  demanded  from  Ev- 
ans &  Rogers,  under  Uie  contract  Exhibit  A, 
one  third  of  the  one  half  of  the  amount  of 
said  judgment,  which  the  said  Evan^  t  Rog- 
ers refused  to  pay  on  the  ground  that  tJie 
raid  Thomaa  Nelson  had  not  performed  his 
part  of  the  contract.  (12)  That,  after  Ev- 
ans &  Rogers  refused  to  pay  Thomas  Nelson 
the  portion  of  the  fee  mentioned  in  Exhibit 
A.  Nelson  employed  Mr.  Parley  L.Will iaios, 
an  attorney  of  this  court,'  to  bring  an  action 
in  his  favor  a^^nst  Evans  &  Ro^rs  on  said 
contract,  Exhibit  A,  for  one  third  of  one  half 
of  the  amount  recovered  from  the  Southern 
Pacific  Railway  Company  in  favor  of  Alfred 
H.  Nelson,  administrator  of  the  estate  of 
Charles  A.  Kelson,  deceased ;  that  the  said 
VTiilianis.  in  pursuance  of  said  employment, 
commenced  said  action  against  Evans  t 
Rogers.  <13)  That  Evans  t  Rogers  em. 
ployed  ore  A.  O.  Home,  an  attorney  at  law 
residing  and  practising  in  Ogden.  Utah,  to 
represent  them  fn  said  action.  That  Home 
interposed  a  demurrer  to  the  plaintilT's  com- 
plaint therein,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  which  demurrer 
was  sustained  by  the  court  The  plaintiff, 
Thomas  Nelson,  then  filed  an  amended  com- 
plaint, to  which  Mr.  Home,  as  attorney  for 
Evans  &  Rogers,  the  defendants,  interposed 
a  general  demurrer,  which  was  sustained. 
(14)  There  was  no  allegation  in  either  the 
original  or  amended  complaint  in  the  ease 
of  Thomas  Welaon  v.  Evans  if  Roijers  that 
the  aaid  Thomas  Nelson  was  a  brother  of 
Charles  A.  Nelson,  deceased.  (15)  That 
shortly  after  the  demurrer  to  the  amended 
complaint  in  the  case  of  Thomas  Tfe.lson  v.  Hv- 
awt  (C  Rogers  was  sustained  by  the  district 
court,  and  before  an  appeal  was  taken  to  the 
supreme  court  of  this  state  [see  21  Utah, 
202,  60  Tac.  557].  Mr.  Rogers  proposed  to 
Mr.  Williams,  plaintiff's  attorney,  that  the 
judgmfmt  on  the  demurrer  should  be  vaca-ted, 
and  defendant  would withdrawandansweron 
the  merits.  This  woe  followed  by  a  stipula^ 
tion  in  writing  signed  by  Mr.  Rogers  and  de- 
livered to  Mr.  Williams,  which  stipulation 
was  introduiMd  in  evidence,  and  marked 
"Befendanta'  ExhiUt  2."  Evans  desired  to 
unit«  in  the  stipulation.  (IS)  I  further 
And  from  the  evidence  that  at  the  time  the 
contract  between  Evans  &  Rogers  and  Thom- 
M  Nelson,  marked  "Ebdiibit  A,"  warn  entared 
B3  L.  R.  A. 


into,  tbe  parties  thereto  did  not  regard  it 
unprofessional  or  contrary  to  public  policy 
or  immoral.  (17)  That  these  disbarment 
proceedings  were  in:^tituted  by  Thomaa  Nel- 
son in  the  hope  that  he,  by  so  doing,  would 
force  Evans  Jk  Rogers  to  pay  him  the  monef 
which  he  claims  to  be  due  him  under  the  con- 
tract "Exhibit  A." 

Respectfully  submitted, 
D.  H.  Twomey,  Special  Mastar. 
T>at«d  June  20,  1000. 

Theee  findings  are  witJiin  tiie  issues,  and 
are  all  supported  by  the  eridenco,  except  Vkt 
sixteenth,  but  do  not  cover  the  whole 
ground. 

Tbe  following  additional  facts  appear  from 
the  record  in  evidence;  (1)  That  while  the 
ground  of  the  demurrer  to  the  complaint  in 
the  action  of  Thomas  Ndson  against  Evans 
A.  Rogers,  to  recover  mi  the  contract  aet  out 
in  the  cicbth  finding  aa  Exhibit  A,  was  that 
the  complaint  did  not  state  a  cause  of  action. 
both  in  the  court  below  and  on  the  appeal  in 
this  court,  the  only  rea5<Hi  assigned  at  the 
hearing  upon  the  demurrer  was  that  said 
contract  was  champertous  and  illegal,  as  be- 
tween the  parties  thereto,  and  that  this 
court  suEtaiued  the  demurrer  ajid  affirmed 
the  judgment  solely  on  that  ground.  (2) 
As  testified  to  by  David  Evans,  one  of  the 
respontlents,  the  SIO.OOO  recovered  from  tbs 
railroad  company  was  not  paid  to  the  admin- 
istrator of  Charles  A.  Nelson,  deceased,  but 
to  Evans  &  Rogera,  and  was  afterwards  dis- 
tributed, in  the  absence  of  tbe  administra- 
tor from  the  staff,  under  an  order  of  tit* 
second  judicial  district  court,  made  in  Ute 
matter  of  the  estate  of  Charles  A.  Nelson, 
deceased,  one  half  to  the  widow  of  Charles 
A.  Nelson  and  tlie  two  minor  children,  and 
one  half  to  Evans  4  Rogers,  as  a  fee.  (31 
It  also  appears  from  the  testimony  of  the  re- 
spondent David  Evans  that,  while  Evans  k 
Rogers  advanced  to  the  widow  a  portion  of 
the  coats   (the  amount  does  not  clearly  ap- 

Eear) ,  they  did  so  under  on  agreement  with 
er  that  she  should  repay  to  them  the 
same,  and  that,  aftar  receiving  her  mone? 
from  the  railway  company,  she  paid  t«  tJieni 
every  dollar  bo  advanced.  (4)  it  is  alleged 
in  the  answer  that,  t^  reason  of  the  alleged 
failure  of  Thomaa  Nelson  "to  advance  cr 
pay  out  any  money  whatever  to  secure  the 
attendance  of  witnesses,  it  became  and  was 
necessary  for  the  widow  of  the  deceased. 
Charles  H.  Nelson,  to  secure  and  advancs 
money  for  their  attendance."  (5)  The  rec- 
ord discloses  the  fact  that  the  widow  paid 
all  the  expenses  of  the  litigation,  so  far  as 
Evans  k  Rogers  are  oonceraed.  (6)  That 
the  ^tract  of  the  record  od  the  appeal  to 
this  court  in  the  case  of  Thomas  NeJson 
against  Evans  i.  Rogers,  a  copy  of  the  brief 
signed  by  A.  O.  Horne,  oa  attorney  for  the 
respondents.  Brans  t  Roges«,  and  a  cop? 
of  the  deduon  of  this  court  on  the  appeal, 
were  attached  to  the  information  in  the  mat- 
ter now  under  ccmai deration,  and  made  a 
part  thereof.  ( 7  ]  Tbe  abstract  of  said  ree. 
ord  contained  a  copy  of  tJie  CMnplaint,  wfaidi, 
among  other  tilings,  alleged  th^  tlia  railway 


company  on  tha  28th  dar  9f  December,  1898, 
paid  Mild  judgment  of  #10,000,  and  interest 
thereon,  amounting  to  |780,  and  that  there- 
upon, in  pursuance  of  said  contract  of  Evani 
A  Rogers  with  aaid  admiiUBtrator,  Erana  & 
Rogers  were  paid  and  received  one  half 
thereof,  to  wit,  the  sum  of  |5,380.  This  al- 
legation waa  admitted  by  the  demurrer  to 
said  C(m[»lcdnt,  bimI  la  not  denied  bj  the  re- 
•pondenta  in  their  ajiswer  to  the  informa- 
tion. (8)  The  complaint  also  a.ll^ed  that, 
in  the  contract  with  Alfred  H.  Ndson,  Ev- 
ans A  Rogers  "undertot^  and  agreed  to 
prosecute  the  said  cause  [against  the  rail- 
way company]   to  final  jud^ent,  and  also 


curing  the  attendance  of  vritnessea,  and  all 
other  costs  that  might  be  incurred  in  the 
proBccutiott  of  the  eause."  These  allega- 
tions were  admitted  bj  the  deraurrer  to  said 
complaint,  and  are  not  denied  hj  respond- 
ents in  their  anewer  to  the  information,  or 
contradicted  by  the  evidence.  (Oj  Respond- 
ents, in  their  answer,  which  was  veriited  bf 
their  oaths,  made  the  following  aJl^ationa: 
"i'lfth.  Respondents  further  state  that  in 
the  year  1893  the  said  cause  of  Alfred  H. 
Nelson  against  the  Southern  Pacific  Com- 
pany was  set  for  trial  at  the  city  of  Ogden 
aforesaid,  at  which  tJmeThiHnas  Nelson  at- 
tended said  cause  as  a  witness,  and  in  the 
interest  of  his  sister- in-law,  whose  husband 
had  been  killed,  and  had  with  him  at  the 
time  an  aasienment  of  all  the  interest  in  the 
•wntrsct  which  was  made  between  said  Al- 
fred H,  Nelson  and  said  respondents,  and 
demanded  recognition  for  Lue  same  by  a  can- 
celation of  said  contract,  and  the  execution 
of  a  new  one  in  favor  of  said  Thomas  Nel- 
son. .  ,  And  said  Thomas  Nelson  fur- 
ther stal*d  that  while  said  Alfred  H.  Nel- 
son could  not  render  the  servioes  agreed  up- 
on, as  an  attorney, — that  he,  the  said  Alfred 
H.  jNelaon,  was  a  poor  man,  having  been  fl- 
naneially  ruined  in  speculations  in  real  es- 
tate at  Ogden, — that  he  desired  and  request' 
ed  that  nevertheless  the  said  Thomas  Nelson 
ahonld  receive  the  part  of  the  fee  agreed  up- 
on, in  order  to  aid  him  in  his  strait^'ned  cir- 
cumstnni^B,  and  that,  tha  said  Alfred  H. 
Nelson  being  then  and  there  in  financial  dif- 
ficulties, he  wished  the  contract  made  in  the 
name  of  said  Thomas  Nelson  in  order  to 
protect  him  therein,  and  that  the  said  Thom- 
as Nelson  would  secure  the  attendance  of 
the  neceesary 
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i  beyond  the  jurisdiction  of  the 
court,  and  could  not  be  secured  by  its  pro- 
cnK.  And  believing  that  laid  widow  and 
children,  1^  Uie  administrator,  bad  a  meri- 
torious cause  against  said  Southern  Padfto 
Company,  respondents  entered  into  the  con- 
tract with  said  Thomas  Nelson  set  out  as  an 
exhibit  to  the  petition  and  afndavit  flted 
herein."  Exhibit  A  is  the  one  here  referred 
to.  Bearing  upon  these  allegationa,  the  fol- 
Iowin<;  occurred  in  the  examioatdon  of  David 

"Q.  One  more  queatjon ;     Ha*  A.  H.  N«l- 
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BOD,  the  real  beneflcia^,  ever  made  a  de- 
maod  upon  BrajiB  k  Rogers,  or  either  of 
you,  for  anything  under  hia  contract  in 
trnst  for  hini,  in  Exhibit  A,  that  is  offered 

A.  He  did  not. 

Q.  Did  he  make  any  eomplaintt 

A.  No,  sir. 

Q.  Now,  at  the  time  this  contract  was  en- 
tered into  with  Thomas  Nelson,  it  was  un- 
derstood that  it  was  beii^  made  in  and  for 
lue  benefit  of  A.  H.  Nelson,  was  itt 

A,  It  was  simply  a  recognition  of  the  cmi- 
tract  in  Thomas  Nelson's  name  which  tb* 
three  of  us  had  entered  into  prior  to  that 
time.  That  was  the  intention  of  it.  liere 
was  no  other  intention. 

On  the  same  subject  L.  R.  Rogers  testified : 

"I  remember  of  saying  to  Tb<»naa  Nelson: 
'Yon  are  not  a  lawyer,  and  this  contract  is 
with  A.  H.  Nelson,  and  he  was  to  rendar 
services  in  the  case  bm  a  lawyer.  I  feel  very 
friendly  to  A.  H.,  and  regret  his  personal 
situation — ^bis  financial  condition ,-^ut  I 
do  not  think  we  ought  to  divide  our  fee  with 
you.'  He  replied,  of  course  he  understood 
that  the  oourt  work  and.  the  actual  trial  t4 
the  case  would  have  to  be  done  by  Evans  A 
Rogers,  even  if  A.  H.  Nelson  was  present. 
He  said  be  recognised  the  tact  and  under- 
stood fully  that  Evans  &  Rogers  were  bet- 
ter trial  lawyers  than  his  brother.  He  said: 
'^fy  brother  would  simply  assist  you  in  get- 
ting witnesses  from  Nevada,  and  fas  would 
he  benefited  through  me.  He  is  reaiiy  going 
to  hare  the  benefit  out  of  this  contract,  as  I 
got  it  in  my  own  name,  and  he  is  afraid 
that  some  of  his  crediton  might  make  some 
trouble  about  his  interest  (his  financial  in- 
terest) in  the  event  of  recovery,' — and  that 
he  is  going  to  have  an  accounting  with  A. 
H.  about  it  afterwards. 

Q,  Did  he  say  an^hing  that  he  wanted  a 
new  contract  made  in  his  own  name  to  pro- 
tect his  brother  I 

A.  Yes,  sir;  and  I  told  Mr.  Evans  I  did 
not  thinli  we  ought  to  do  it,  and  Nelson  and 
I  had  some  private  talk  about  it  in  the  ab- 
sence ot  Mr.  Evans.  Ho  was  called  out  of 
the  room,  and  he  said  it  would  be  all  right; 
he  would  protect  A,  H.  in  it.  Owing  to  the 
fact  that  I  was  connected  with  A.  H.  in 
many  lawsuits,  and  being  an  old  friend  of 
his,  I  thought  I  ought  to  do  it  for  A.  H., 
saying  that  Erans  &  Rogers  would  do  it  if 

ilesiere.  A.  C.  BUliop,  Attorney  General, 
Vr.    A.    I«e,    F.    S.    Rleharda,   and   A.    ' 

Sowat,  for  the  State: 

Proceedings  for  the  disbarment  of  attor- 
neys are  not  criminal  in  their  character. 

Bradley  v,  Fisher.  13  Wall.  33S.  20  L.  ed. 
Mil;  Bar  Asio.  v.  Randel,  158  N.  Y.  216,  52 
N.  E.  llOfl ;  State  v.  Clarke,  -16  Iowa,  156. 

Such  proceedings  are  not  for  the  purpose 
□f  punishment,  but  are  entertained  for  tha 
protection  of  the  court,  the  proper  adminis- 
tration of  justice,  the  dignity  and  purity  of 
the  profession,  the  public  good,  and  the  pro- 
tection of  clients.  ' 
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E»  p<trU  Wall,  lOT  U.  S.  2«5,  87  h.  ed. 
S62,  2  Sup.  C»u  Rep.  569 ;  Slate  em  rsl.  Stats 
Bar  Asao.  y.  Finn,  32  Or.  GIO,  B2  Pu.  7GSi 
30  Chicago  Legal  Nerws,  322. 

Not  is  it  neceMarj  that  the  conduct  com- 
plained of  should  be  criminal  in  its  charac- 
ter; it  is  iuffident  if  it  is  of  such  a  charac- 
ter aa  is  inconaistent  with  the  proper  appre- 
ciation and  discharge  of  bis  duties  by  an  atr 
tome;  as  an  officer  of  the  oourt. 

fie  Kldridge,  82  N.  Y.  161,  37  Am.  Eep. 
SS8;  Blate  ex  ret.  State  Bar  Aato.  t.  Finn, 
32  Or.  519,  S2  Pac.  756;  People  ew  rel.  Mau- 
pin  V.  MacCabe,  18  Cola  186,  19  L.  R.  A. 
E31,  32  Pac.  280;  i'eople  eai  rel.  Motet  t. 
Goodrich,  79  111,  148;  1  Bourier,  Law  Diet. 
Uawle'B  ed.  976. 

But  it  is  not  eesantial  Uiat  there  should 
be  moral  turpitude  or  a  conaciouanesa  of 
wron^oinji;  the  absence  of  wrongful  intent 
docs  not  relie\'e  the  conduct  complained  of, 
if  the  nature  and  tendency  are  such  aa  to 
■how  untttnesB  of  the  attorney  to  be  an  offi- 
cer of  the  court  in  the  adminiatration  of  the 
law. 

Re  Eldridge,  82  N.  T.  161,  37  Am.  Rep. 
6SB:  State  ex  rel.  State  Bar  Aeao.  y.  Finn, 
32  Or.  519,  52  Pac.  758 ;  People  e*  re(.  Mo**- 
pin  V.  UacCabe,  18  Co)o.  186,  19  L.  R.  A, 
2.31,  32  Pae.  280;  People  esr  rel.  lfo«ea  v. 
aoodrich.  70  III.  I«. 

A  contract  in  which  an  attorn^  is  to  pa; 
the  court  costs  in  a  suit  ia  a  champertous 

Croco  V.  Oreyon  Short  Line  R.  Co.  18 
Utah..  321,  44  L.  R.  A.  285,  54  Pac.  085. 

The  makinK  of  Huch  a  contract  would  con- 
stitute a  niLllicient  ground  tor  the  disbar- 
ment or  siis]ieiision  of  reapondente. 

CVoco  V.  Oregon  Short  lAne  It.  Co.  18 
Utah.  322.  44  L.  R.  A.  2S5.  54  Pac.  985; 
miiiian  V,  Jonea.  S7  Ala.  608,  4  L.  R.  A.  113, 
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NntivitliRtandinjr  the  fact  that  many  of 
the  thinfts  that  were  ifparded  as  champer- 
tous at  common  law  are  not  now  held  to  be 
chauipprtouK,  champerty  has  alifaya  been 
hpld  tr>  lie,  not  only  ma'lum  prohibitum,  but 

See  5  Am.  A  Kng.  Enc.  Law,  2d  ed.  p.  819 ; 
nallis  V,  I'nrlland.  3  Ws.  .Tr.  4(14:  Hollo- 
•ci'i  V.  hawc,  7  Port.  (Aln.)  Vm-.  Mnrlia  v. 
Vlarkc.  8  1!.  I.  3S9.  5  Am.  Hep.  .iSii;  Thura- 
tm  V.  /VjTfi-nf,  1  Pick.  415:  ISaekus  v.  Bt/- 
ron.  4  Mich.  .530;  Key  v.  Vatlier.  1  Ohio, 
147. 

Thi-  Federal  circuit  court  will  Btrike  an  at- 
tonipy'a  name  from  the  rolls  for  raalprac. 
tice.  nlthough  the  oflen-se  is  not  indictable. 

I'tiilr,!  siafca  v.  Porter,  2  Cranch,  C.  C. 
fiO.  1'>I.  fns.  No.  10.072. 

An  nllorney  may  he  wixppnded  or  dis- 
barri'd  tnr  any  act  proved  fhowinK  him  unfit 
to  practise  as  one  of  the  otTiccrs  of  the  court, 
Ruoh  an  a  bail  moral  characlcr,  or  the  Com- 
mis?ion  of  spprific  criminal  actsi.  or  acts  in- 
conpislent  ivilh  his  olTice. 

I:j:  liiilr  Coli:.  1  jrcPrarT.  403:  Ppd.  Can. 
So.  2.i)73:  Re  llaH.  13  Fed.  814:  People  v. 
Uliriiccr.    01    Cal.    128;    Hakrr    v.    Com.    10 


280;  People  ex  ret.  Uote*  t.  Goodrich,  79 
111.  148;  Re  NapKtaly,  14  Cent.  L.  J.  96; 
Jcffriea  t.  Laurie,  23  Fed.  786;  Re  Tread' 
well,  67  CbI.  353,  7  Fac  724 ;  Re  Aehtoti,  4 
Pa.  Dist.  R.  4^;  State  -r.  Chitlti,  1  Bail.  L. 
379;  Dumont  v.  Before,  21  Ind.  263. 

Meaars.  O.  ^.  Fowera  aod  Charlea  O. 
Der,  for  respondents: 

At  the  time  of  tbi»  contract  m  had  in 
Utah  no  statute — no  decisions — upon  the 
question  of  champerty.  In  California  it  bad 
been  by  the  supreme  oourt  five  timea  reftu- 
diated. 

MathewBDji  v.  Fiteh,  22  Cal.  86;  Hofftaan 
V.  ValUjo,  4S  Oat.  664 ;  Ballard  v.  Carr,  4S 
Cal.  74;  Eoumrd  v.  Throckmorton,  48  Cal. 
483;  iiahoney  v.  Berlin,  41  Cal.  423. 

In  Oreigon  it  ia  not  oonsidered  illegal  on 
the  grounds  of  champerty  as  now  gemerally 
understood,  or  because  oppoeed  to  public 
policy,  for  a  third  person  to  make  a  bona  fid* 
agreement  to  supply  funds  to  carry  on  a  auit. 
and  receive  therefor  a  portion  of  the  pro- 
ceeds  of  aaid  suit. 

Brown  V.  Bi>ne,  21  Or.  280,  14  L.  R,  A. 
745,  28  Pac.  11. 

Everywhere  in  this  country  the  andent 
doctrine  of  champerty  had  been  either  re. 
laved  or  repudiated  as  not  applicable  to  the 
conditions  existing  here. 

Rcece  V.  Kyle,  49  Ohio  St.  475,  16  L.  R. 
A.  723,  31  N.  K.  748;  Caaaerleigk  v.  Wood, 
14  Colo.  App.  265,  59  Pac  1024. 

From  the  foregoing  the  respondents  can- 
not he  charged,  a«  lawyers,  with  making  the 
Thomas  Nelson  contract  in  1692  in  bad  faith. 
While  the  contract  is  against  public  policy, 
and  therefore  void,  yet  the  making  of  su^ 
a  contract  is  neither  malum  prohibitum  nor 

Davia  v.  Webler,  68  Ark.  190,  45  L.  R.  A. 
196,  49  S.  W.  822. 

With  the  showing  of  retationsihip  and  in- 
terest, the  contract  was  not  champertous. 

Tkallhimer  v.  Brinckerhoff .  3  Cow.  623. 
IB  Am.  Dpc.  309;  Perinc  v.  Dunn.  3  ,7ohnn. 
Oh.  508;  Beard  v.  Puetl.  105  Ind.  OS.  4  N. 
E.  671:  Lfiris  V.  Beli.  17  How.  616,  15  U 
ed.  203;  Wriiht  v.  Cain.  93  N.  C.  296; 
Saylea  v.  Tihbitta.  5  R.  I.  79. 

An  attorney  does  not  forfeit  even  his  right 
to  full  compensation,  nor  the  client  his 
rights  to  the  fruits  of  tho  litigation  after 
paying  the  attorney  what  his  services  ar* 
reasonably  worth,  hy  Tpn«rin  of  there  beings 
chamnertouB  ngreeracnt  between  them. 

Hhams  V.  FelLrr.  28  Wis.  .>94:  Thuralon 
V.  Prreiral.  1  Pick.  415:  Ruat  v.  Lorwe 
4  Litt.  (Kv.)  425.  14  Am.  Dec.  172:  Merritt- 
V.  f.nmberi.  10  Paige.  3.^2;  Wallis  v.  Louhal. 
'i  Dcnio.  607 ;  BTrien  v.  Jfctnnc.  Hoffm. 
Ch.  431;  CarAwr-n  v.  Sprig-j,  1  B.  Mon.  389. 

No  such  penalty  ever  attached  to  a  law- 
yer for  refusing  to  pay  one  not  a  client.  No 
such  penalty  ever  attached  to  a  lawyer  as  a 
».ilitor  for  the  acts  and  conduct  of  the  law. 
ycr  he  emplnved  to  defend  his  couse. 

iicrce  V.  KyU.  49  Ohio  St.  475,  16  L.  R. 
A.  723.  31  N.  K.  747:  Caaserleigk  v.  Wood. 
14  Colo.  App.  2(i5,  S9  Pac.  1024. 

Before  an  attorney  may  be  disbarred,  th» 
court   must   be   satisfied   that   the   evidence 


clearlj  shows  auch  a  lack  of  character  upon 
hia  part,  or  Buch  conduct,  that  he  is  unfit 
to  practise  law. 

Ke  Houghton,  67  Cal.  511,  8  Pac.  52;  Re 
Uiephens,  S4  Cal.  77,  24  Pac.  46;  Re  El- 
dridgt,  82  N.  y.  167,  37  Am.  Rap.  668. 

If  Nelaon  failed  to  carry  out  his  cent 
the  accused  had  the  right  to  avail  tbeniBelvea 
of  any  defease  known  t«  the  law.  There 
nothing  unlawful  in  pleading  the  invalidity 
of  the  coutraot.  It  waa  a  matter  of  good 
taste.  Lawyers  have  the  aame  rights  as 
otber  citizens.  The  illegality  when  pleaded 
was  without  the  actual  knowledge  of  the  ac- 
cused. Iliey  were  no  longer  in  partnership, 
and  had  removed  from  Ogden.  Air.  Horn 
wa«  employed  to  represent  ttetn,  and,  with- 
out consultation  with  hia  clients,  he  inter- 
posed a  demurrer. 

A  bad  or  fraudulent  motive  must  be  shown 
to  justify  the  disbarment  of  an  attorney,  al- 
though the  acte  charged  against  him  are 
proved  to  have  been  committed. 

Slate  ex  rel.  FounJcr  v.  FinUy,  30  Fla, 
325,  IB  L.  R.  A.  401,  11  So.  674;  Re  Luoe, 
83  Cal.  303,  23  Pac  360;  Re  Attomej/,  1 
Hun,  321. 

The  power  to  disbar  an  attorney  should 
only  be  exercised  for  the  most  weighty  rea- 
sons, such  as  would  render  the  continuance 
of  the  attorney  in  pra<rtice  incompatibli 
with  a  proper  respect  of  the  court  for  itself 
or  a  proper  regaid  for  the  integrity  of  the 

Bradley  V.  fuher,  13  Wall.  336,  20  L.  ed. 
<4S;  Ex  parte  Garlaad,  4  Wall.  333.  18  L. 
ed.  366;  Ea  parte  Burr,  9  Wheat.  629,  6  L. 


BasUu,  J.,  delivered  the  opinion  of  the 

The  facts  disclosed  by  the  record  show,  in 
several  respects,  a  violation  of  professional 
•thica  (HI  the  part  of  the  respondents.  It  ia 
stated  in  their  brief  that:  "Evans  i,  Rog- 
ers did  not  employ  Alfred  K  Nelson.  The 
latter  employed  the  former  on  behalf  of  the 
widow  and  minor  children  of  his  deceased 
brother."  If  it  be  conceded  that  the  widow, 
for  herielf  and  minor  children,  had  the  right 
to  authorize  Alfred  H.  Nelson  to  employ  Ev- 
ans &  Rogers  as  attorneys,  when  so  author- 
ized he  could  not,  under  that  agency,  le^- 
Ijr  make  a  contract  with  them  tor  the  pay- 
ment of  a  fee,  one  third  of  which  be  was  to 
receive  as  assistant  attorney  in  the  case. 
No  contract  for  his  compensation  as  attor- 
ney could  be  legally  made,  except  with  his 
<dients.  No  cmo  can  be  both  principal  and 
agent  in  making  a  contract.  A  transaction 
of  that  kind  is  against  public  policy.  Wil- 
bur V.  Lfjnde,  4Q  Gal.  2S0,  19  Am.  Rep.  640; 
Son  Diego  t.  San  Diego  d  L.  A.  R.  Co.  44 
Cal.  113.  The  stipidation  in  said  contract 
for  the  payment  of  the  costs  of  the  litigv 
tion  by  Evans  ft  Rogers  was  against  public 
policy,  and  rendered  the  contract  champer- 
tous,  ill^al,  and  void.  An  attorn^  who,  in 
the  pursuit  of  his  profession,  makes  an 
agreement  which  is  so  against  public  policy 
as  the  contract  herein  is  guilt?  of  a  fi^ant 
breach  of  profeasiiKiaJ  duty.  Wbca  Alfred 
N  L  R.  A. 


TAMS.  SS7 

H.  Nelson  was  appointed  administrator,  his 
duties  as  asaistant  attorney  were  within  the 
scope  of  bis  duties  as  administrator ;  and, 
after  his  appointment  as  such,  he  was  only 
entitled  to  such  compensation  for  his  serV' 
icea  in  the  caae  as  the  court  issuing  the  let- 
ters of  administration  to  him  n>ight,  upon 
a  proper  showing,  allow.  Yet,  cotwithataod' 
ing  this  fact,  after  he  had  become  involved, 
and  left  the  state,  and  ceased  to  act  as  as' 
sistant  attorney  in  the  case,  the  contract  be- 
tween Thomas  Nelson  and  Evans  &  Rogers 
was  entered  into,  not  (or  the  benefit  of 
Thomas  Nelson,  but  for  the  express  purpose 
of  securing  to  Alfred  H.  Nelson  his  share  of 
the  fee  provided  for  in  his  contract  with  B>r- 
ana  &  RoRcra  At  the  date  of  the  former 
contract  Alfred  H.  Nelson  had  not  per- 
formed the  stip Illations  of  his  contract,  and 
did  not  propose  to  do  so.  It  does  not  appear 
that  either  tbe  widow  of  Charles  A.  Nelson, 
or  anyone  legally  authorized  to  act  for  the 
minor  children,  ever  knew  of  the  existanoe 
of  the  contract  with  Hiomas  Nelson.  £v- 
ans  £  Rogers  state  in  their  answer  that, 
when  Thomas  Ndson  failed  to  perform  his 
ccmtract,  "it  became  and  was  necessary  for 
the  widow  of  the  deceased,  Charles  A.  Nel- 
son, to  secure  and  advance  money  for  their 
attendance."  Evans  i,  Rogers  did  not,  as 
the;  had  contracted  to  do  with  Alfred  H. 
Nelson,  pay  the  costs  of  the  litigation.  For 
what  they  contracted  to  do  in  the  premises 
they  were  to  receivo  only  two  thirds  of  one 
half  of  the  amount  which  might  he  recovered 
from  the  railroad;  yet,  notwithstanding  they 
failed  to  do  all  they  promised,  on  the  distri- 
bution of  the  funds,  they  not  only  put  into 
their  own  pockets  tne  whole  of  the  fee  which 
they,  under  the  contract,  were  to  receive, 
but  also  the  fee  which  Alfred  H.  Nelson  was, 
"  T  the  agreement,  to  rec«nve  through 
Thomas  Nelson,  amounting  to  $1,793.33,  al- 
though the  servicee  for  ^ich  «ae  third  of 
half  of  the  recovery  was  to  be  paid  were 
r  rmdered.  Certainly  Evans  &  Rogers 
not  entitled  to  mm-e  than  the  amount 
of  the  fee  which  they,  by  the  contract,  were 
to  receive.  Theiy  were  not  entitled  to  more 
than  that  sum  on  a  quantum  meruit,  as  in  an 
tion  to  recover  on  a  Tuonlum  meruit,  not- 
ithstanding  their  said  contracts  were  void 
as  against  public  policy,  and  also  void  for 
champerty,  their  recovery  would  have  been 
limited  to  the  valuation  which  they  them- 
is  attached  to  their  services  in  said  con- 
tracts. Weeks,  Attorneys  at  l*w,  p.  702, 
1.  Neither  Alfred  H.  Nelson  nor 
Homaa  Nelson  was  entitled  to  receive  any 
part  or  the  amount  reoovered  under  said 
contract;  therefore  as  under  the  provi- 
sions of  I  2912,  Rev.  Stat,  the  widow  and 
minor  childrto  of  Charles  A.  Nelson  were 
the  beneficiaries  of  the  action  against  the 
nulrofld  oomoany,  they  were  entitled  to  the 
sum  of  $1,793.33  which  Evuis  A  Rogers  re- 
ceived an  an  addition  to  thdr  legitimate  fee. 
This  fact  is  now  conceded  in  the  following 
language  of  respondents'  brief,  to  wit: 
"If  Thomas  Nelson  did  not  perform  the  con- 
sideration he  promised,  vie.,  secure  the  at- 
tendance of  the  noareeident  witnesses,  thea 
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Evoct  k  Tlogerj,  who  b;  that 
made  truatee«  of  one  third  of  one  baJf  of  the 
recovery,  would  have  been  grusftly  derelict 
in  duty, — violating  the  rights  of  tieir  cli- 
ents, the  real  bmeficiuneg, — had  they  paid 
■aid  Thomoa."  It  appears  from  the  record 
that  Alfred  H,  NelEon,  the  administrator, 
WHd  atisent  from  the  state  when  the  order  of 
distribution  was  made,  and.  while  it  docs 
not  in  express  t«rniB  appear  that  Evans  A, 
Kogers  obtained  the  order  of  distribution, 
it  is  inferable  that  they  did.  Whether  they 
did  or  did  not  procure  that  order,  they  knew 
its  proviaiona,  and  received  one  half  of  the 
recovery,  with  full  knowledge  of  all  the 
facts  in  the  case.  Neither  doea  it  appeor 
that  the  widow,  or  anyone  le^lly  qualified 
to  act  for  the  minor  children,  appeared  or 
was  represented  in  the  proceeding  in  which 
■aid  order  ^va^  granted,  or  that  Bvaiu  t 
Sogers  advised  the  widow,  or  any  representa- 
tive of  the  minor  children,  that  the  widow 
and  minor  children  were  entitled  to  91,793.- 
33  more  than  allowed  them  in  the  order  of 
distribution. 

In  support  of  the  demurrer  to  the  com- 
plaiot  in  the  ease  of  Thomas  Nelson  af^nst 
Evans  &  Rogers  on  the  appeal  in  this  court, 
A.  G.  Home,  at  attorn^  of  David  Evan», 
presented  on  the  arguixient  a  brief  in  which 
were  cited,  among  other  cases,  Croco  v.  Ore- 
gon Short  lAnt!  R.  Co.  18  Utah,  321,  44  L. 
R.  A.  285,  64  Pac.  885,  and  Lyon  t.  iTu*M», 
63  N.  Y.  S.  R.  531,  31  N.  Y.  Supp.  281.  In 
the  former  case  tbis  court  aecided  that  "un- 
der t  3683  [Comp.  L*wb],  it  was  competent 
for  an  attorney  and  client  to  agree  upon  the  ; 
attorney's  compensation,  and  such  compen- 
sation may  be  made  contingent  upon  suc- 
cess, and  payable  by  percentage  or  other- 
wise, out  of  the  proceeds  of  the  litigation. 
But  it  was  not  competent  for  the  attorney, 
in  consideration  thereof,  to  agree  to  pay  the 
advance  fees  and  coats  of  suit  thereafter  to 
be  commenced."  The  contract  upon  which 
this  decision  was  based  wan  one  made  by 
Evans  4  Rogers,  in  which  they  had  agreed. 
In  considerntion  of  receiving  40  per  cent  of 
the  recovery  in  that  case,  to  render  their 
services  as  attom^s,  and  in  addition  there- 
to to  pay  the  cost4  required  to  be  advanced 
to  the  clerk,  and  to  the  sheriff  for  serving 
the  summons,  and  whatever  might  be  nec- 
essary to  pay  the  fares  of  witnesses  from 
Idaho  to  the  place  of  trial.  By  this  citation 
this  court's  attention  was  directly  called  to 
the  fact  that  the  present  instance  is  not  the 
on]j  one  in  which  the  respondents  have 
made  champertoua  contracts  in  the  pursuit 
of  their  profession  as  attorneys.  In  the 
last-mentioned  case  of  Lyon  v.  Huasey,  03 
N.  Y.  S.  R.  632,  31  N.  Y.  8upp.  281,  Mr. 
Justice  O'Brien,  in  bis  opinicm  at  special 
term,  said;  "It  is  true  that  champerty  and 
maintenance  are  abolished  in  this  stute,  ex- 
eept  so  far  as  preserved  by  the  Revised  Stat- 
iries,  and  what  remains  would  not  Hterally 
touch  an  agreement  such  as  is  here  sought 
U>  be  enforced.  Apart,  however,  from  any 
statutory  prohibition,  there  can  be  no  ques- 
tion but  that  such  an  agreement  would  have 
been  void  at  comm<Mi  law;  and,  in  addition 
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to  the  illegality  under  the  early  statutes  in 
this  state  relating  to  maintenance  and  cham- 
perty, such  an  agreemt^nt  was  made  a  crime. 
The  penalty  with  the  offense  having  been  re- 
pealed, and  no  express  statute  existing  wbictk 
in  terms  decrees  that  an  agreement  of  the 
character  alleged  is  illegal,  it  yet  ronaias  to 
be  determined  whether  such  an  agreement 
can  be  enforced.  Having  in  mind  the  fact 
that  it  is  void  at  common  law,  I  do  not  see 
upon  what  ground  its  legality  can  be  placed, 
unless  some  express  sanction  or  authority 
ciui  be  found  in  some  statute  or  decision 
which  would  give  it  support.  Such  agree- 
ments directly  lend  to  promote  litigation,  to 
disturb  the  peace  of  individuals,  and  are 
directed  to  subverting  the  settled  policy  of 
this  state,  when,  as  shown  by  the  history 
of  the  enactments  on  the  subject,  more  par- 
ticularly those  applicable  to  attorneys  (Code 
ii  73,  74 ) ,  has  sought  bo  prevent  the  stirring 
up  of  strife  and  litigation.  Here,  conceded- 
ly,  an  entire  stranger  to  the  transaction  ob- 
truded himself  into  it,  and  not  only  itwU- 
gated  a  suit,  but  agreed  to  procure  counsri 
and  maintain  the  suit,  the  fruits  of  which. 
if  successful,  he  was  to  nhare:  and.  more 
than  this,  he  undertook  to  furnish  the  evi- 
dence upon  which  the  recovery  was  to  be 
assured.  Such  an  agreement  is  repujniant 
to  every  instinct  of  propriety  and  justice. 
and  the  portion  of  it  which  provides  for  pay 
ss  a  consideration  for  procuring  evidence 
should  be  regarded  as  immoral,  ille^l,  and 
void."  And  Mr.  Justice  Van  Brunt,  on  the 
appeal  of  the  case  from  the  special  term. 
raid:  "It  may  not  be  necessary  to  add  any- 
thing to  the  opinion  which  was  handed  dovrn 
upon  the  decision  of  the  demurrer  in  the 
court  below,  but  it  may  be  proper  to  call 
attention  to  the  faet  that  part  of  the  con- 
tract, damages  for  breach  irf  which  this  ac- 
tion was  brought  to  recover,  was  to  furnish 
evidence  to  establish  the  claim  of  the  defend- 
ant in  a  litigation  to  be  commenced.  It  is 
clear  that  such  a  contract  is  aRainst  public 
policy.  The  recognition  of  contracts  of  this 
character  would  be  the  introduction  ol  all 
sorts  of  fraud  and  deception  in  proceedinpll 
before  courts  of  justice,  in  ijrder  that  par- 
ties might  receive  compensation  out  of  the 
results  of  their  successful  manufacture  of 
proofs  to  be  presented  to  the  court,  thus 
holding  out  a  premium  upon  subornation. 
The  mere  statement  of  the  proposition  seems 
to  show  that  such  a  contract  should  never  be 
reoognieed  in  any  court  of  justice.  The  judg- 
ment abould  be  affirmed,  with  costs."  In 
the  above  case  the  champertous  contract  was 
made  by  a  layman  with  the  plaintiff.  Sudl 
contracts,  when  made  by  an  attorney  at  law 
in  the  pursuit  of  his  prmession,  are  stillmor* 
obnoxious.  On  the  authority  of  the  two 
cases,  thus  cited,  and  others  of  the  same  im- 
port rited  in  said  brief,  we  sustained  the  de- 
murrer. If  the  respondents  had  refused  to 
pay  Uie  claim  made  by  Thomas  Nelson  and 
defeated  a  recovery  for  the  purpose  of  pro- 
tecting the  interests  of  the  widow  and  mintc 
children,  it  would  hava  been  a  strong  nuti- 
gating  circumstance  in  thedr  favor.  But 
such  was  not  their  intention.    TIm  faeb  la 
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tlie  case  roncIuBive^  ahow  th&t  the^  re- 
uftt«d  the  claim  of  Thomaa  Nelson  in  order 
that  thej  might  retain  for  themselvea  the 
Amount  sought  to  be  recovered.  In  Teepond- 
ents'  ansirer  thej  failed  to  state  that  it  was 
their  intention  to  protect  their  cliente,  or 
that  even  now  they  intend  to  pay  to  tiem 
lunt  withhdd  from  Uiem  in  the  dii- 
jnt  heretofore  mentioned.     The  dee- 


cHent«,  the  real  beneficiaries,  waa  evidently 
An  afterthought.  At  the  argument  before 
lU,  when  the  attention  of  respondents'  coun- 
(lel  was  called  to  that  declaration,  one  of 
Idiero,  in  the  presence  of  one  of  the  respond- 
ents, and  in  the  face  of  the  patemt  facts 
disclosed  in  the  case,  and  notwithstanding 
his  name  was  attached^  as  an  attorney,  to 
•aid  brief,  disputed  that  declaration,  and  de- 
clared that  uie  reapondents  were  entitled 
to  retain  the  whole  sum  distributed  to  them; 
and  although  the  respondent,  who  was  pres- 
ent, had  personally  appeared  and  made  an 
argument  on  the  demurrer  to  the  informa- 
tion, he  failed  to  interpose  any  objection  to 
the  claim  of  his  attorney,  or  declare  that  it 
was  then  or  ever  had  b^n  his  intention,  ol 
the  intention  of  his  correspondent,  to  pay  to 
their  clients  said  amount  of  $1,793,33,  with- 
held from  them  in  the  distribution  of  the 
funds. 

It  appears  from  the  evidence,  and  the  ref- 
eree found,  that  Alfred  H.  Nelson  and  Thom- 
as Nelson  were  brothers  of  the  deceased, 
Charles  A.  Nelson.  These  facta  were  not  dis- 
closed in  the  case  of  Thomas  Nelson  against 
Evans  &  Rogers,  but  were  presented  to  his 
couit,  for  the  first  time,  in  the  answer  and 
evidence  of  respondents  in  the  pending  mat- 
ter; and  they  'now  contend  that  these  ad- 
ditional facts  show  that  this  contract  wiUi 
Thomas  Nelson  was  not  champertous.  It 
this  were  conceded,  then  the  respondents 
stand  before  this  court,  confessing  that  they 
induced  this  court  to  render  a  final  judg- 
ment in  their  favor  on  the  ground  of  having 
been  guilty  of  champerty,  when  they  knew 
they  were  Innocent.  The  impropriety  of 
such  an  attitude  is  indefensible.  A.i  a  gen- 
eral rule,  no  one  will  be  permitted  to  plead 
his  own  wrong  in  defense  of  an  actinn;  but, 
in  transactions  which  are  prohibited  by  law 
or  are  against  public  policy,  such  a  defense, 
BLS  it  tends  to  discourage  such  transactions, 
is  permissible.  Such  a  defense,  however, 
when  sustained,  does  not  condone  the  wrong, 
but  merely  leaves  the  parties  in  statu  qtto, 
and  prevents  either  of  the  guilty  parties 
from  obtaining  any  relief  in  the  courts  of 
justice.  "Champerty  renders  an  attorney 
amenable  to  the  summary  jurisdiction  of 
the  court"  [Weeks,  Attorneys  at  Law,  §§  87, 
88,  850),  notwithstanding  it  may  he  effect- 
ive as  a  defense  to  the  enforcement  of  a  con- 
tract. We  are  of  the  opinion  that,  notwith- 
standing Alfred  H.  Nelson  and  Thomas  Nel- 
son were  brothers  of  the  deceased,  under  the 
facts  diicloeed  the  contract  between  Thomas 
Nelson  and  Evans  ft  Rogers  ts  champer- 
tous. While  it  is  permissible  for  a  near 
kinsman  of  a  poor  suitor,  out  of  charity,  to 
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assist  him  in  the  mainteoauce  of  hto  anit, 
such  kinsman  cannot  do  so  as  a  epeoulative 
venture,  based  upon  an  agreement  to  share  in 
tJie  proceeds  of  the  litigation  in  case  the  suit- 
or should  recover.  Both  the  law  of  mainte- 
nance and  chajnperty  forbid  the  meddling 
by  any  person,  not  a  party  to  the  suit,  what- 
m-er  may  be  his  relation  to  the  suitor,  for 
the  purpose  of  speculation  or  profit.  It  is 
clear  that  the  contract  with  Thomas  Nelson 
was  entered  into  for  the  benefit  of  Alfred  H. 
Nelson,  the  administrator.  Its  object  was 
to  indirectly  obtain  for  Alfred  H.  Nelson  a 
share  of  the  fruits  of  tJte  litigation,  as  an 
attorney's  fee,  which  it  was  not  intended 
that  he  should  earn.  The  transaction  waa  ~ 
an  attempt  on  the  part  of  Alfred  H.  Nelson 
and  Thomas  Nelson  to  secure  a  profit  from 
the  death  of  thrir  brother,  to  the  detriment 
of  his  widow  and  minor  children.  The  wid- 
ow and  minor  tdiildren  were  not  parties  to 
the  contract,  and  it  does  not  appear  that 
they  were  ever  informed  or  knew  of  Its  eot- 
istence.  This  contract  was  not  only  cham- 
pertous, but  also  obnoxious  because  it  was 
against  the  interests  of  the  widow  and  minor 
children,  and  was  entered  into  by  their  at- 
torneys, whose  obli^tions  ad  such  required 
them  to  guard  the  interests  of  their  cliMits 
with  strict  fidelity.  The  respondent  David 
Evans  testified  that  he  knew  nothing  about 
the  demurrer  until  Mr.  Rogers,  or  someone 
else,  told  him  that  it  had  been  sustained. 
Jlr.  Bogers  testified  that  he  knew  the  demur- 
rer was  interposed,  but  supposed  that  "it 
was  a  time  server:"  that  after  it  had  been 
sustained  he  learned  from  Mr,  Williams  that 
the  district  court  had  sustained  it  on  the 
ground   that  the 


that  defense,  but  would  rely  on  the  nonper- 
formance of  the  contract  by  Thomas  Nelson. 
It  further  appears  from  the  evidence  that 
afterwards  Mr.  Rogers  proposed  to  Mr.  Wil- 
liams, who  was  the  attorney  for  Thomas  Nel- 
pon,  that  the  judgment  on  the  demurrer 
should  be  vacated,  the  demurrer  withdrawn, 
and  an  answer  should  bo  made  raising  an 
issue  on  the  merits,  and  that  a  stipulation 
to  that  effect,  in  which  Mr.  Evans  was  will- 
ing to  join  with  Mr.  Rogers,  was  drawn  up 
and  presented  to  Mr.  Williams,  who  declined 
to  enter  into  the  proposed  stipulation.  When 
the  CH9P  was  reached  in  this  court  on  appeal, 
A.  Q.  Home,  the  attorney  for  the  respond- 
ents, at  the  request  of  Mr.  Rogers  withdrew 
his  appearance  for  him,  but  not  for  Mr.  Ev- 
ans. Both  of  the  respMidents  were  aware 
that  the  only  t«nable  ground  of  the  demurrer 
was  the  champertous  character  of  the  con- 
tract, in  the  form  in  which  it  was  set  out  in 
the  complaint  The  respondent  Rogers  must 
have  been  aware  that  the  said  withdrawal 
woiild  not  withdraw  the  question  of  cham- 
perty from  consideration,  but  that  that 
could  only  be  done  by  the  joint  action  of 
both  respondents.  Both  respondents  are 
able  attorneys,  and  of  long  experience  in  tho 
practice  of  law;  and  if  the  question  of  cham- 
perty presented  by  their  attorney  was  con- 
trary to  their  wishes,  and  was  made  in  ths 
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flrst  Inatanoe  wiUiout  tltdr  knowledge,  and 
they  wera  bUII  desirous  ot  withdrawing  t>he 
question  from  farther  oMuideration,  and 
liaving  the  judgment  set  aeide  for  Uie  pur- 
poM  of  tiring  th«  caae  on  it*  meritA,  thia 
end  could  nave  readily  been  accomplished  by 
»t&ting  to  thij  conrt,  either  through  tJieir 
attorney  or  peraonaJly,  that  the  contract,  on 
account  of  faot«  not  diwlosed  by  the  com- 
pliiint,  waa  not  in  fact  champertous,  and  that 
tlieir  attorney  had  raiaea  tjiat  question 
without  their  knowledge  and  against  their 
wiabes,  and  requested  a  reveraaJ  of  the  judg- 
ment. If  this  had  been  done,  thja  court 
would  not  have  hesitated  to  grant  the  re- 
'  quest.  But,  even  if  this  course  had  beeu 
pursued,  it  would  not  have  changed  either 
the  character  of  the  contract  or  tie  acts  of 
the  parties,  which  the  evidence  before  us  has 
fully  disclosed.  The  relation  of  attorn^ 
and  client  is  confldmtial.  The  attorney,  by 
bis  obligation,  is  bound  to  discharge  his  du- 
ties to  his  client  with  the  atrictcet  fldelity. 
He  is  not  permitted  to  do  anything  himself, 
or  permit  anything  to  be  done  in  the  pursuit 
of  his  employment  which  he  is  able  to  prevent, 
Hgainst  the  interests  of  his  client.  He  is 
amenable  to  the  summary  jurisdiction  of  the 
court  fi>r  dereliction  of  duty,  not  for  the  pur- 
pose of  punishment,  "hut  for  the  protection 
of  the  court,  the  proper  administration  of 
juiitice,  the  dignity  and  purity  of  the  pro- 
fession, the  public  good,  and  the  protection 
of  clients."  State  ex  rel.  State  Bar  Abso. 
V.  finn,  32  Or.  5ifl,  52  Pac.  76B;  Kx  parte 
Watt.  107  U.  S,  273,  27  L.  ed.  550,  2  Sup.  Ct. 
Rep.  58a.  He  is  presumed  to  know  what  the 
duties  of  an  attorney  are,  and  cannot  plead 
ipiorance,  or  that  in  violating  a  plain  duty 
he  did  not  intend  to  commit  a  wrong.  The 
summary  prouecding  of  disljarment  is  civil, 
and  not  criminal.  0  Enc.  PI.  i  Pr.  709 ;  Bar 
Asso.  V.  Randel.  15B  N.  Y.  210,  52  N,  E. 
1106:  FItnte  v.  CUxrke,  46  Iowa,  155.  In  that 
proceeding,  however,  more  than  a  preponder- 
ance of  the  evidence  is  required.  The  guilt 
of  the  attorney  must  Ite  clearly  established. 
Thomas  Nelson  stated,  and  the  referee  found, 
that  he  instituted  theiie  proceedinzs  with  the 
hope  that  it  would  force  the  respondents  to 
pay  his  claim.  While  this  fact  might  de- 
tract from  or  neutralize  the  force  of  hiE 
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of  the  respondent*!.  There 
the  testimony  regarding  the  facta  found  by 
the  referee,  excerpt  No.  16,  or  the  addition- 
al facts  enumerated  and  found  by  us.  These 
facts  conclusively  show  that  the  respondents 
have  violated  their  duties  in  the  several  re- 
spects mentioned  in  this  opinion. 

In  RradJey  v.  Fisher,  13  Wall.  355,  20  L. 
ed.  052.  Mr.  Justice  Field,  in  the  opinion, 
said:  "Admission  as  an  attorney  is  not  ob- 
tained without  years  of  labor  and  study. 
The  oflice  which  the  party  thus  acquires  is 
one  of  value,  and  often  becomes  the  source 
of  great  honor  and  emolument  to  its  nosses- 
sor.  To  most  persons  who  enter  the  profes- 
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eion,  it  ia  tba  mesLaa  of  lupport  to  tliemselvei 
and  tbeir  families.  To  deprive  one  of  an 
oUice  of  this  cliaracter  would  oft£n  be  to  de- 
cree poverty  to  himself  and  destitution  to 
his  family.  A  removal  from  the  bar  should 
therefore  never  be  decreed  where  any  pun- 
ishment less  severe,  such  as  reprimand,  tem- 
porary suspension,  or  fine,  would  accomplish 
the  end  desired." 

In  view  of  the  facta  thus  stated,  ajid  the 
facts  that  the  respondents  have  for  a  long 
time  maintained  good  standing  before  the 
courts  of  this  state,  and  are  men  of  good 
morals,  we  do  not  think  they  should  be  ab- 
solutely disbarred,  but  that  a  judgment  sim- 
ilar to  that  rendered  in  Re  Tyler.  71  Cal. 
358.  12  Pac.  280,  13  Pac.  IflB,  78  Cal.  307, 
20  Pac.  674,—under  a  statute  relating  to  at- 
torneys, of  which  the  statute  of  this  Btat«  on 
that  subject  is  a  transcript,  and  similar  to 
the  one  under  which  the  case  of  jSlcmmer  v. 
Wright,  54  Iowa,  164,  6  N.  W.  181,  was  ren- 
dered, should  be  entered. 

It  ia  therefore  ordered  and  adjudged  thct 
eac\  of  the  reapondenta  be  depriv^  of  Ifc? 
right  to  practice  aa  attorney  or  counmlor 
at  law  in  any  and  all  of  the  courts  of  this 
state  until  they  shaJl  have  deposited,  or 
caused  to  be  deposited,  with  the  clerk  of  this 
court,  subject  to  the  order  of  this  court,  the 
sum  of  $1,793.33,  with  interest  thereon  at 
the  rate  of  3  per  cent  per  annum  from  the 
28th  day  of  December,  1898,  up  to  the  dat« 
of  the  deposit,  for  the  use  and  benefit  of  ths 
widow  nnd  minor  children  of  Charles  A.  Xel- 
son,  and  pay  the  costs  of  this  proceeding,  in- 
cluding the  special  master's  fee  of  C175,  and 
the  stenograp tier's  fee  of  $54.40,  and  if  they 
fail,  within  sixty  days  from  the  date  of  the 
entry  hereof,  to  show  to  this  court  that  they 
have  made  such  depoeit  and  paid  the  cost?, 
that  then  an  order  be  made  and  entered  per- 
manently disbarring  each  of  the  respondents. 
and  directing  that  their  names  be  stricken 
from  the  roll  of  attorneys  and  counselors  at 

Miner,  J.,  concurs. 

Bsurtcli,  Ch.  J.,  concurring: 

I  concur  in  the  judgment  herein;  the  same, 
so  far  as  it  goes,  being  in  accord  with  my 
views.  I  am  of  the  opinion,  however,  fr<HB 
an  examination  of  the  brief  flled  on  belialf  of 
the  respondents,  and  of  the  record,  that  ths 
infliction  of  some  punishment  other  than  the 
mere  payment  of  money  by  the  respondents, 
which,  as  now  appears  from  their  brief,  is 
admittedly  due  from  them,  would  be  war- 
ranted and  justified.  Where  an  attorney  ii 
guilty  of  deliberately  violating  the  confi- 
dence reposed  in  him  by  the  court,  and  his 
duty  to  tiis  client,  the  punishment  ought  to 
'"   te  with  his  wrongdoing.   Ths 


of  clients,  and  the  public  good  alike  demaod 
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IX.  Criminal  Law  and  Prachob. 


L  pDBLio,  OFncuL,  AHD  Statvtort  TSattkbb, 


A  itatntoTy  limiUtion  of  the  use  of  low- 
twt  petroleum  products  for  itluminSitiiig 
purposes  to  the  af^arstUH  of  one  nmker, 
where  there  ia  other  apparKtue  on  the  mar- 
ket which  ia  equally  safe,  ib  h£ld  to  be  in 
violation  of  a.  constitutional  prohibition 
a^^ainst  the  granting  to  any  citizen  of  prir- 
U^jea  or  immunitiea  which  upon  the  sanu 
temiB  shall  not  equally  belong  to  all  cdtizens, 
(Iowa)  763. 

Publio  landa. 

The  power  of  the  stat«  to  grant  land  under 
Lake  Michigan  for  the  priyate  use  of  a  — " 
road  company  is  denied  on  the  ground 
its  title  is  held  in  trust  for  the  whole  people. 
(III.)  408. 

Taaet. 

The  imposition,  for  tha  constructiou  of 
bicycle  paths,  of  a  tax  of  a  speciQed  fimount 
on  all  bicyelea,  which  class  of  property  is  in- 
eluded  in  the  terms  of  a  statute  imposing 
general  taxes  on  persoual  property,  is  held 
to  subject  (uch  property  to  a  burden  from 
which  other  classes  are  exempt,  in  contrs- 
Tsntion  of  the  constitutional  requirement 
that  all  taxation  shall  be  equal  and  uniform. 
(Or.)  iM. 

An  assessDient,  for  a  local  improrement, 
upon  abutting  proper^  according  to  front- 
Mge,  18  held  not  to  be  unconstitutional  as  a 
taJcing  of  property  without  due  process  of 
law.     (mnn.)  421. 

The  SBseesment  of  the  capital  stock  of  a 
corporation  for  purposes  of  taxation  ia  held 
not  to  ha  limited  to  tha  value  of  its  proper- 
ty other  than  patents  ffranted  by  the  United 
States,  since,  under  the  Code,  the  tat  is 
levied,  not  upon  the  corporation  iv  its  stock, 
but  upon  the  owners  of  the  shares.  (Md.) 
417. 

Exemption  from  ad  valoram  taxation  ia 
held  not  to  include  exemption  from  privilege 
taxation.      (Tenn.)   921. 

jSoalptrij;. 

A  statute  making  the  sale  of  a  railroad 
ticket  by  other  than  an  agent  of  the  com- 
pany a  penal  oflensa  is  held  to  be  invalid. 
(Tex.  Crim.  App.)  349. 
63  L.R.  A. 


[nt«ratate  o 

A   statute  prohibiting  the  trsjisportatioit 

of  natural  ^  out  of  the  state  is  held  to  b« 

unconstitutional  as  an  interference  with  ia- 

terstata  commerce^      (Ind.)  134. 

Fish. 

A  statute  making  it  unlawful  to  flsh  in 
any  of  the  streams,  ponds,  or  lakes  of  tba 
state  for  brook,  spei^Ied,  or  lake  trout,  with 
intent  to  sell  or  trade  flsb  so  caught,  is  held 
not  to  be  unconstitutional  as  operating  to 
give  wealthy  sportsmen  more  than  their  just 
and  equal  share  of  fish.  (N.  H.)  3)4. 
Poliee  potcer. 

An  ordinance  requiring  certain  food  com- 
modities to  be  sold  only  in  the  public  mar- 
kets  Is  held  to  be  within  the  police  power  ol 
a  dty.     11^)  100. 

A  statutA  requiring  railroad  com- 
panies to  fence  their  right  of  wu 
where  the  same  is  contiguous  to  pri- 
vate property  is  held  to  ^  a  valid  po- 
lice r^ulatjon  adopted  for  Mie  beneGt  of  tha 
general  public,  and  not  for  the  sole  benefit 
of  adioining  or  contiguous  landowners. 
(Idaho)   744. 

Railroad  rates. 

The  right  to  confer  upon  a  railroad  com* 
pany  the  exclusive  power  to  fix  its  rates  for 
the  transportation  of  passengers  and  freight 
within  a  certain  maximum  is  held  to  b« 
within  the  power  of  the  legislature,  and  a 
subsequent  attempt  by  the  l^slature  to  fix 
such  rates  is  held  to  be  invalid  aa  the  im- 
pairment of  the  obligation  of  a  contract. 
(Mich.)   274. 

Bankruptcy. 

A  debt  arising  from  the  sale  and  collection 
of  the  proceed  of  property  conditionally 
sold  to  tne  vendor  with  retention  of  title  un- 
til the  payments  were  made  as  required  by 
the  controot  is  held  not  to  be  within  the  pro- 
rision  of  the  bankmptoy  act  excepting  from 
the  operation  of  the  discharge  debts  created 
by  fraud  while  acting  as  an  officer  "or  in  any 
fiduciary  capacity."     (Mich.)  801. 

A  discharge  in  bankruptcy  is  held  to  in- 
clude liability  under  a  judgment  for  future 


(Public,  Officiai.,  ait 
instaJraenti  al  alimony,  where  the  state  law 
makes  the  hiuband  an  ordinor;  debtor  under 
■uch  judgmeDt  for  a  fixed  sum  of  money, 
for  which  his  estate  is  liable  in  the  same 
maimeT  that  it  would  be  for  a  debt  due  upon 
any  contract.      (Ky.)  266. 

Under  a  atatute  requiring  debts  to  be 
fixed  liabilities  abealutely  owing  at  the  time 
of  filing  the  petition,  to  be  provable  in  bank- 
Tuptcy,  claiini  for  unaccrued  rent  are  held 
not  to  be  provable,  where,  by  the  terms  of  the 
lease,  the  rent  is  to  abaU  in  case  of  destruc- 
tion of  the  property,  or  if  the  leasee  is  d 
prived  of  ita  oie.  (C.  C.  A.  fith  C.)  118. 
Poor, 

A  statute  imposing  the  duty  of  providing 
support  and  mainUnaoce  for  indigent  rela- 
tivu  in  such  manner  and  proportion  as  the 


oourt   shall    judge   juat   and    reasonable   : 
I  coange  the  moral  duty  of  sui 
port  into  an  absolute  legal  obligatioi 


held  not  to  c 


obligation  not  being  c 


Tho  constitutional  provision  for  due  pro- 
cess of  law  ia  held  to  be  violated  by  a  stat- 
ute charging  a  town  with  the  maintenance 
of  a  pauper  upon  report  of  a  commissi 
the  members  of  vhidi  are  not  raauired  _. 
take  an  oath,  or  authorised  to  administer 
oaths  to  witaeflHi  appearing  before  tbun, 
or  to  render  any  judgment  in  proceedinga 
brou^t  before  them,  and  whose  report  was 
acted  upon  by  the  court  without  independent 
investigation.      (E.  I.)   739. 

Municipal  oorporationi. 

A  statute  for  the  government  of  cities, 
based  upon  classification,  ia  held  not  to  be 
unconetitutional  as  local  or  special,  although 
it  was  intended,  and  the  claasiflcaUon  made, 
so  as  to  apply  to  only  a.  limited  number  of 
existing  cities.     (Pa.)  S37. 

A  statuto  of  the  legislature  providing  for 
the  establishment  of  a  bo«J^  of  pdice  com- 
missioners in  cities  of  a  certain  class,  and 
the  appointmeat  therein  of  all  police  offi- 
cers, is  held  to  be  in  violation  of  a.  consti- 
tutional provision  that  such  officers,  when 
not  epecifically  provided  for  by  the  Consti- 
tution, shall  be  elected  by  the  voters,  or  ap- 
pointed by  Bucb  city  authorities  as  the  leg- 
islature may   designate.     (Wis.)    931. 

The  extension  of  the  limits  of  a  munici- 
pality over  a  road  on  which  a  street-rail- 
way company's  tracks  have  been  laid  under 
authority  of  the  county  ia  held  to  subject 
such  road  to  an  ordinance  forbidding  the 
tearing  up  of  streets  without  consent  of  the 
municipal  authorities;  and  no  contract  be- 
tween the  county  and  the  railway  company 
is  thereby  impaired,  where  the  ordinance 
merely  requires  the  tearing  up  of  streets 
to  be  undw  reasonable  police  regulation*. 
(Mo.)  442. 

The  power  of  city  authorities  to  require 
the  mumling  of  dogs  when  there  Is  danger 
of  hydrophobia,  and  to  authorize  the  killing 
of  unmuzcled  dogs  by  the  police,  is  held  to 
tte  conferred  by  Indiana  statutes.  (Ind.)  749. 
SSL.  R.A. 


DKCIfllOITS. 
I    STATDTOBT    I 

The  power  of  a  city  council  to  Mmpel  a 
tel^bone  or  telegraph  company  to  put  iU 
wires  undergroui^  is  uplteld,  to  the  extent 
of  exercising  a  reascmable  diaeretioD,  but 
with  a  deniZl  of  any  arbitrary  ponrer  to 
make  such  a  requirement  unreaaMiable, 
where  the  overhcM  wires  had  been  placed 
in  the  streets  under  authority  df  an  ordi- 
nance constituting  a  ctmtract.  (Minn.) 
175. 

The  use  of  a  hack  stand  in  a  street  in 
front  of  a  railroad  depot,  when  authorized 
by  a  city  ordinance,  is  upheld  against  a  suit 
by  the  railroad  company  tor  an  iniimction. 
(III.)   223. 

The  liability  of  a  city  for  establishing  a 
pest  house  within  1  mile  crt  the  city  limits 
in  fiolati<Hi  of  statute  is  upheld  where  tite 
city  was  authorized  to  provide  such  an  es- 
tablishment in  a  pnwr  location,  although 
the  statuto  makes  the  city  officers  civilly  . 
and  criminal^  liable  tor  the  illegal  act, 
but  is  silent  as  to  any  remedy  against  the 
city.      (K;y.)    146, 

A  municipal  corporation  in  whose  streets 
a  street  railroad  cannot  be  operated  with- 
out its  consent  is  held  to  have  the  right  in 
granting  the  consent  to  limit  the  use  ot  the 
railway  to  the  carriage  of  passengers,  and 
acceptance  of  the  torms  is  held  to  ba  bind- 
ing on  the  company,  although  it  has  char- 
ter power  to  carry  freight  also.  (Uo.)  300. 
Bill  hoards. 

An  ordinance  limiting  the  hnght  of  bill 
boards  to  6  feet  unless  permisuon  to  eseeed 
that  height  is  expressly  given  by  the  com- 
mon council  is  held  not  to  be  unreasonable 
or  an  undue  restraint  on  a  lawful  trade  or 
business,  or  upon  the  lawful  and  beneficial 
use  of  private  property.  (N.  Y.)  648. 
Poor. 

A  privato  person  who  has  relieved  or  sup- 
ported a  poor  person  is  held  to  have  m> 
right  of  action  against  a  municipal  corpora- 
tiim  to  recover  for  such  services,  since,  in 
the  absence  of  statute,  there  ia  no  legal  ob- 
ligation resting  on  the  corporation  to  main- 
tain or  relieve  poor  persona.  (Wis.)  613. 
Voters  and  eleeCtona. 

A  Federal  statute  providing  for  th«  pun- 
ishment ot  everyone  who  prevento  aoother 
from  exercising  the  right  of  sufi'rage  to 
whom  the  right  ia  guaranteed  by  the  16th 
Amendment  is  held  to  be  void  in  its  api^- 
cation  to  state  electiooa.  (C.  C.  A.  Stli  C.) 
660. 

IntoxiixtUng  li^ors. 
See  also  «>fr<i,  IX. 

An  ordinance  forbidding  the  keepii^  ot 
any  incloeure  in,  or  connected  with,  any 
room  where  intoxicating  liquors  may  be 
sold  by  a  licensed  dealer,  which  is  or  can, 
by  any  ingenuity,  be  used  as  a  lounging  or 
drinking  place,  or  for  any  immoral  purpose, 
is  held  to  be  reasooable  uid  valid.  (Minn.) 
42S. 

W«(ert. 

The  right  to  navigate  a  stream  is  held  not 
to  include  the  right  to  use  the  banks  in  aid 
of  navigation,  and  to  fasten  bomus  to  tress 
growing  thereon.     (Ey.)  790. 


U.  Cohtractdal  and  CoimBaiAi.  Rii^Tion. 


Vor  Spedflo  ParforiDBDCw,  see  infra,  Tm. 

An  Implied  wuranty  a^nst  the  exist- 
•■M  of  a  lien  on  trust  certificates  Tepreeent- 
Ins  shares  <yF  stock  in  a  foredga  corporstion 
la  neld  to  arise  on  a  sale  thereof,  and  the 
giving  of  such  certificates  by  a  trust  com- 
PM17  as  agent  for  the  transfer  of  certificates 
lor  an  undiscloeed  principal,  when  it  knew, 
but  the  purchaser  did  not,  of  the  existence 
of  facta  which  put  it  upon  inquiry  as  to  the 
ndstence  of  such  lien.  (N.  Y.)  163. 
Public  polieg;  illegaUtg, 

An  agreunent  between  an  employer   and 
his    employeoa    that    winning;)       '  ^'- -      — 


sEaU 


tive  Kcconnta  due  to  such  empl<7i 

to  be  inrolid  as  acainst  public  policy  and 

the   statutes   forbidding  gambling.      (Wis.) 

e4B. 

Ad  oral  agreement  between  husband  and 
wife  to  separate  and  live  a4)art  upon  consid- 
vation  that  bo  supports  tier  and  ber  chil- 
drm  and  absolutely  assigns  to  her  insurance 
polide*  on  his  life  is  held  to  be  void  as 
against  public  policy,  so  that  she  cannot  en- 
force the  aasignment  of  the  policies.  (Wis.) 
660. 

A  stipulation  in  a  contract  between  at- 
torneys and  client,  for  tbe  paynirait  by  the 
attorneys  of  the  coats  of  the  litigation,  is 
held  to  be  against  public  policy,  cbamper- 
tous,  illegal,  and  void.     {UUh)   9S2. 

A  contract  between  a  vendor  and  vendee 
of  personal  property  to  be  incorporated  as 
a  permanent  improvement  into  the  real  es- 
tate of  the  latter,  which  is  encumbered  by 
a  mortgage,  rteerving  the  tifle  to  the  prcni- 
•rty  s<Jd  to  the  vendor,  is  held  to  be  invalid 
as  to  the  mortgagee,  where  he  is  not  a  party 
to  the  contract.  (Wis.)  603. 
Bonds. 

Failure  to  disclose  to  persons  signing  an 
agent's  bond  in  ignorance  of  the  fact,  that 
he  has  been  short  in  his  accounts  and  is  re- 
tained in  his  employment  only  on  condition 
tbat  he  pays  the  shortage  and  etiecutes  a 
bond,  is  held  to  be  such  a  fraud  on  their 
rights  as  wil!  discharfre  them  from  all  lia- 
bility on  the  bond.      (Vt.)   BIO. 

One  who  has  furnished  to  a  contractor  ma- 
terials which  have  not  been  paid  for  is  held 
to  have  no  right  of  action  on  a  contract  a    ' 
bond   in   favor  of   a   municipal   corporati 
conditioned  t«  erect  a  plant  for  it  and  tti 
It  over  free  and  clear  of  all  claims  for  d 
terials,  where  there  is  neither  an  intent  to 
secure  his  claim,   nor  any  contract  legally 
enforceable  in  his  favor.      (Wis.)  609. 

Recovery   on   a   bond    conditioned   that 
postmaster   shall   turn   over   the  money   : 
crived    in    the    money-order    department    of 
his  office  is  held  not  to  be  prevented  by  the 
fact  that  the  monty  was  embezzled,  without 
bit  fault  or  n^ligence,  by  a  clerk  holding  of- 
fice under  the  civil-service  rules  of  the  gov- 
ernment.    (C.  C.  A.  eth  C.)  218. 
Bills,  notes,  and  cAecti. 

The  fact  that  the  principal  debtor  does  not 
83  L.  R.  A. 


parol  evidence  is  admissible  to  show  that 
signers  of  a  note  did  bo,  with  knowledge  of 
the  payee,  as  sureties.      (Or.)  908. 

A  sale  of  a  note  held  as  collateral  to  an- 
other, witJiout  notice  to  the  maker  of  the 
principal  not^  is  held  to  be  illegal,  when 
made  four  years  after  the  prindpsl  note  has 
matured  and  has  been  reduced  to  a  small 
part  of  its  orisinal  amount,  although  the 
contract  of  pledge  expressly  provides  that 
in  case  of  default  the  collateral  may  be  sold 
without  notice.      (Tenn.)   867. 

Mere  failure  of  an  indorsee  to  present  a 
check  for  payment  for  eleven  months,  during 
which  time  the  makm-  paid  the  amount  to 
the  payee  on  his  assurance  that  the  check 
was  mislaid  and  that  he  would  return  it 
when  found,  is  held  not  to  estop  him  from 
enforcing  payment,  where  the  maker  relied 
wholly  on  the  word  of  the  payee  in  making 
his  payment.  {C  C.  A.  3d  C.)  432. 
Banks. 

Suspenrion  of  a  bank,  followed  by  the  ap- 
pointment of  a  temporary  receiver,  is  held 
not  of  itself  to  mature  the  deposit  accounts, 
within  the  meaning  of  the  statute  allowing 
interest  on  accounts  from  the  date  when  tbef 
become  due,  but  demand  i*  hdd  to  be  neces- 
sary for  the  purpose.      (Colo.)   093. 

A  cashier's  check  given  to  a  d^Msitor  is 
held  not  to  make  any  change  in  his  relation 
to  the  bank,  or  give  him  ai^  better  right 
than  he  would  otherwise  have  had  as  against 
a  receiver  of  the  bank.  (111.)  232. 
if  aat0r  and  Mrvanl. 

The  rule  tbat  where  an  employee  under  an 
ratire  ctHitract  wrongfully  terminates  it  bt 
cannot  recover  theretm  for  services  rendered 
up  to  the  time  of  such  termination  is  held 
not  to  apply  where  such  contract  has  been 
terminated  by  the  empli^er  for  causa, 
(Wis.)   8Ze. 

WoreAduemen. 

The  loss  by  an  incendiary  fire  of  wheat  in 
a  warehouse,  under  a  contract  calling  for  iti 
redelivery,  "damsge  by  the  elements  ex- 
cepted," is  held  to  be  no  defense  to  the  ware- 
housemen for  failure  to  redeliver  it.  (Cal.) 
673. 

Brokers, 

llie  concealment  of  the  identity  of  the 
purchaser  from  hie  principal  by  a  broker  is 
held  not  to  afTect  his  right  to  commissions 
where  there  is  nothing  in  the  facts  to  make 
the  matter  important  to  the  principal, 
(Mass.)  241, 

factors. 

In  the  absence  of  instructions  or  usage  to 
the  contrary,  a  factor  is  held  to  have  power 
to  sell  the  goods  of  his  principal  upon  a  rea- 
sonable credit,  provided  ne  exercises  due  care 
with  respect  to  reepondbility  of  the  pur- 
chaser and  the  collection  of  the  price, 
(Iowa)  775. 

InaurattM. 

An  Insurance  company  is  held  to  be  liable 
to  a  husband  for  the  amount  of  premiumi 


received  \if  it  from  hii  wife  for  insurance  on 
his  life,  whera  the  policy  was  taken  without 
hie  knowledge,  And  Uie  money  was  paid  by 
her  out  of  funds  with  whicli  lie  hut  provided 
her  for  household  ezpensea.      (Ky.)   817. 

An  agent  employed  by  an  insurance  com- 
pany to  do  buiiness  in  another  state  where 
the  busineBB  was  at  that  time  held  lawful 
by  the  authorities  is  held  not  to  be  precluded 
from  recovering  for  breach  of  the  contract 
caused  by  the  subsequent  insolvency  of  the 
company,  by  the  fact  that  the  courts  after- 
wards held  the  business  unlawful  in  that 
state.     (N.  J.)  449. 

Under  a  statute  giving  a  woman  an  In- 
surable  interest  in  her  brother's  life,  a  sist«r 
who,  with  her  children,  is  living  with  and 
supported  by  her  brother,  is  held  to  be  enti- 
tlei  to  the  benefit  of  a  statute  permitting 
him  as  head  of  a  family  to  expend  a  certain 
sum  each  year  for  insurance  for  her  benefit 
free  from  the  claims  of  his  creditors.     (Mo.) 


after  lapse  for  nonpayment  of  premiums  is 
held  not  to  make  time  of  the  essence  ot  the 
contract,  but,  the  consideration  having  been 
paid,  the  insured  is  entitled  to  the  poU^, 
although  he  does  not  apply  therefor  until 
nearly  five  years  after  making  default. 
(Ky.)  378. 

A  policy  of  life  Insurance  issued  on  the 
life  of  a  minor  is  held  not  to  be  invalid  as 
a  wagering  contract,  although  it  Is  induced 
by  a  thira  person  who  has  no  insurable  in- 
terest in  the  life  of  the  insured,  and  who 
joins  in  a  promise,  evidenced  by  promissor; 
notes,  to  pay  the  premiums,  and  although 
the  policy  is  assigned  to  the  company  as  col- 
lateral security  for  a  loan  made  to  such  third 
person.     (Ohio)   462. 

A  poli<y  containing  a  clause  making  it  in- 
oontest&ble  after  two  years  from  date  of  Is- 
sue is  held  not  to  be  contestable  after  that 
time,  even  for  false  and  fraudulent  answers 
in  the  application.      (R.  I.)   742. 

Life  policies  of  foreign  companies  which 
do  not  take  effect  until  delivered  to  the  in- 
sured and  premium  paid  by  him  are  held 
subject  to  statutes  reflating  forfeitures  in 
case  of  default  after  two  full  annual  pre- 
miums have  been  paid,  although  the  policies 
expressly  provide  that  they  shall  he  governed 
t^  the  law  of  the  state  in  which  the  corpora- 
tion has  ita  home  c^ce.      (Mo.)  30fi. 

Death  ot  a  woman  caused  by  voluntary 
submission  to  an  operation  for  abortion  is 
held  to  result  from  a  violation  of  criminal 
law  within  the  meaning  oi  a  policy  ot  insur- 
ance; and  it  is  also  held  that  the  rules  of 
public  policy  would  prohibit  insurance 
against  such  a  risk.      (Pa.)  327. 

The  existence  of  a  disease  in  the  applicant 
at  the  time  of  taking  oat  «  llf*  inaursaca 
S3  L.R.A. 


policy,  of  which  he  is  entirely  c 

IS  held  not  to  avoid  the  policy,  although  in 

bis    application    he   denies   having   disease 

and  agrees  that  any  untrue  statement  shall 

render  the  policy  void.     (C.  C.  A.  5th  C) 

193. 

A  mere  general  limitation  as  to  taIucs  ex- 
pressed in  a  bill  of  lading  and  amounting  ta 
no  more  than  an  "arbitrary  preadjuatmeiit 
of  the  measure  of  damagea,"  although  the 
shipper  assents  in  writing  to  the  terms  of  th* 
document,  is  held  not  to  exempt  a  n^ligent 
carrier  frimi  liability  for  the  true  valne. 
(Qa.)   780. 

A  penal  statute  requiring  ticket  offlcea 
and  waiting  rooms  to  be  k^t  open  at  leaat 
thirty  minutes  befcve  the  departure  of  a 
passenger  train  from  a  regular  paaseogw 
depot  IS  held  not  to  require  such  rooms  to  be 
kept  open  for  night  trains,  when  the  ticket 
office  has  never  been  opened  for  them,  and 
no  extra  fare  charged  thereon  for  failure 
to  have  a  ticket.     (Ky.)   149. 

One  who  boards  a  bain  which  he  should 
know  does  not  stop  at  the  station  for  whidi 
he  has  a  ticket,  and  who  refuses  to  pay  the 
additional  fare  to  the  first  stopping  plac* 
upon  the  conductor's  dranand,  is  hdd  to  be 
a  passenger  vrithln  the  meaning  of  a  stat- 
ute requiring  ejectiOD  of  passengers  at  usual 
stopping  places,      (Ark.)   220. 

An  employee  of  a  passenger  railway  com- 
pany, who  accepta  transportation  from  the 
company  as  a.  mere  gratuity,  and  not  in  eon- 
xideration  for  his  services,  is  held  to  stand 
like  auynne  else  trarding  on  a  free  paw 
conditioned  that  the  user  shall  assume  lidc 
of  injury,  notwithstanding  the  transporta- 
tion would  probably  not  br,  bestowed  in  the 
absence  of  the  employment.  (Wash.)  6841. 
Contraotii  of  married  tnomeit. 

A  promise  of  a  married  woman  to  indem- 
nify a  surety  of  her  husband,  though  made 
[ifter  a  statute  authorizing  such  contracte, 
is  held  to  be  void  for  lack  of  consideration, 
where  it  was  merely  a  renewal  of  a  void 
promise  made tief ore  such  statute.  (Ky.) 
353. 

A  wife  who  mortgaf^  hot  propert?  for 
her  husband's  debt  Is  held  to  be  a  mere  sure- 
ty who  Is  discharged  by  an  agreement  foe 
the  extension  of  the  ddit  made  without  ho- 
consent.      (N.  C.)   31B. 

Definittrmu  of  oontraot. 

A  contract  to  take  press  reports  at  not 
more  than  X300  per  week  is  hrid  too  Indefin- 
ite to  sustain  a  recovery  for  anything  more 
than  nominaJ  damages.     (N.  Y.)   288. 

A  oovenant  by  a  partno-ahlp  in  selling  its 
business,  binding  the  pariners  not  to  engage 
in  busineaa  again  wiUiin  a  cvtain  distanoe 
of  the  old  stand,  is  held  to  be  brok^i  by  mm 

Krtner's  so  engaging,  so  as  to  render  him 
Ue  for  the  breadi.     (D.  C.  App.)  M7. 


,v  Google 
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III.    COBPOKATIONB   i 

As  to  AimwaenU  on  Btock,  *ee  nipro,  I. 
Aa  to  Limitation  of  Actions,  tee  in/ra,  VIIL 

A  corporation  organized  ic/t  the  produc- 
tion of  oil  and  goa  is  held  to  be  rightfullj 
deprived  of  its  frsnchiM  where  it  enters  in- 
to an  agreement  with  a  rival  company  Ax- 
ing the  price  to  be  charged  for  gas  in  a  cer- 
tain citj  in  which  their  pipes  are  laid,  and 
binding  it  to  refuse  to  supply  gas  to  cus- 
tomer s  supplied  from  the  rival's  pipes. 
|Ind.|  413. 

A  corporation,  such  as  a  street-railwaj' 
eompany,  buving  the  property  and  franchise 
of  another,  not  intending  consolidatiMi,  is 
held  not  to  be  reeponsible  for  the  older  oom- 
puiy'B  ItabiliUea.  (D.  C.  App.)  390. 
Stock  and  itoakholdeTt. 

Holders  of  stock  who  paid  for  it  with 
property  at  an  excessive  valuation  are  held 
not  to  be  liable  for  the  difference  between 
the  value  of  the  property  and  the  par  value 
of  the  stock,  to  a  creditor  of  th»  company 
who  became  aueh.  with  full  kTiowledge  of  the 


0  AsaOdAIlOHB. 

facts  as  to  the  payroent  for  the  stock,  or  to 
an  aadgnea  <rf  eueh  creditor,  who  purchased 
overdue  notes  of  the  cix'poration.  (Iowa) 
130. 

A  shareholder  in  a  bank  is  held  not  to  b« 
precluded,  by  reason  of  his  relation  to  the 
bank,  from  recovering  back  a  deposit  fraudu 
lently  taken  by  the  bank  when  insolvent. 
(C.  C.  A.6thC.)  n3. 

The  transfer  by  a  corporation  (m  the  sig- 
nature of  the  trustee  of  stock  h«ld  in  trust, 
without  any  inquiry  for  the  oettai  ju« 
tmtt  or  for  his  assent  to  the  transfer,  i» 
held  to  constitute  actionable  negligence. 
(C.  C.  A.  8th  C.)   884. 

Dividends  on  stock  held  in  trust  under 
a  will  to  pay  the  income  to  lite  tenants  are 
held  to  be  properly  distributed  as  income^ 
although  made  from  a  sinking  fund  wUdi 
had  mostly  been  accumulated  during  the 
testator's  lifetime  for  the  purpose  of  meet- 
ing the  corporation's  obligation  as  indOTser 
on  bonds,  from  which  it  woa  finally  relieved. 
(Md.)  169. 


IV.  DOUEBTIO  BXLATIOKS. 


As  to  Talidi^  at  Contract   of  Separation, 

see  «ttpra,  II. 
Am  to  Conveyance  of  Real  Property  by  Mar- 
ried Women,  see  infrv,  VII. 
As  to  Dower  Bights,  see  ii^ra,  VII. 

A  father  is  hdd  not  to  be  liable  for  serv- 
ioes  rendered  in  tutoring  during  vacation 
time  bis  minor  son  who  lives  with  him  and 
is  supported  by  bim,  where  the  father  is  not 
consulted  about,  and  does  not  consent  to, 
the  employment.     (B.  I.)  1Q2, 

V.  PinnciAuxB  ab 


Ouatodn  of  infant. 
The  custody  of  a  child  is  hdd  to  b«  prop- 
erly taken  from  its  grandparent  and  given 
to  its  parent  when  the  latter  is  of  moralhab- 
ita  and  reasonably  able  to  insure  the  child 
from  want  and  positive  distress,  although 
the  ^andparent  possesses  fortune,  characto', 
liindliness,  and  affection  for  the  child,  and 
the  child  prefers  to  remain  with  the  grand- 
parent.    (Ey.)   7B4. 

a  Rbpkbs&ntatives. 


receiver  of  leasdold  pn^-  i  since  he  acquires  no  title  to  the  property, 
crty  is  held  not  to  be  liable  for  rents  accru-  but  mere  posseosion  as  an  officer  of  the  court, 
ing  while  he  is  in  possession  of  the  property.  '  (N.  Y.)   870. 

Vt.  ToBTS;  NEOLiomoE;  Injcnica. 


One  who  wrongfully  entors  a  blacksmith 
ihop  and  kindles  a  fire  in  the  forge  it  held 
to  be  liable  for  the  consequential  injuries 
caused  by  the  Are  spreading  and  destroying 
the  building  and  personal  property  therein. 
{Mich.)  62e. 

A  steamship  company  is  held  not  to  be 
liable  for  the  nondelivery  to  a  passenger 
of  a  telegram  which  the  captain  fans  taken 
for  him,  where  no  habit  or  custom  ia  shown, 
— DO  holding  of  the  capt^n  out  to  the  world 
■E  having  authority  to  do  such  an  act 
(Me.)  2.19. 

TeUgraph  eompaniti. 

An  agent  of  a  telegraph  company  in 
eharge  of  an  office  at  which  a  message  is 
tendered  for  transmission  is  held  not  to  be 
bound  to  know  the  time  of  closing  of  tbe  ter- 
minal office  so  as  to  charge  the  company 
with  negligence  in  ease  the  message  is  re- 
eeived  after  such  office  is  dosed.  (R.  I.) 
732. 
BSL.R.  A. 


Transmission  of  a  telegram  at  a  time 
when  a  storm  has  made  the  wires  work  bad- 
ly is  beld  not  to  be  gross  negligence,  if  whco 
it  is  actually  sent  the  wiree  ore  in  good 
working  order,  and  the  statute  requires  t^ 
forwarding  of  messages  at  the  earhest  prac- 
ticable moment.  (Cal.)  ST8. 
Bale  of  drug, 

A  druggist  is  held  not  to  be  guilty  of  n^- 
ligence  in  selling  to  customers  proprietary 
medicines  in  the  package  and  under  uie  label 
of  the  proprietor  or  patentee,  without  mak- 
ing an  analysis  of  the  contents.  (Pa.)  329. 
Intomcaling  liquort. 

A  person  managing  and  controlling  a  pub- 
lic place  of  amusement  to  which  he  invites 
the  public  on  payment  of  an  admission  fee, 
who  sells  intcccicating  liquor  to  one  in  at- 
tendance at  such  place,  and  thereby  renders 
him  drunk  and  disorderly,  well  knowing 
that  when  in  that  condition  he  is  liable  to 
commit  assaults  upon  others,  is  held  to  Im 
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bound  to  coKrciM  reuMNuble  cftra  to  protect 
hia  otbar  wtroiu  from  auch  aoskults,  uid  to 
be  liftble  m  damage*  lor  failure  to  do  so, 
at  the  luit  of  one  asMulted.  (Hinu.)  S03. 
Landlord  and  tenant, 

A  Undlord,  though  not  ui  iueurer  of  tiiA 
•afety  of  premiscB  which  are  about  to  be 
let,  who  knowg  that  they  are  defective  and 
in  a  dangerous  condition,  and  does  not  in- 
form the  tenant  ol  such  defects,  is  held  to 
be  liable  for  an  injuiy  tiier^j  occasioned 
to  the  tenant  of  a  member  of  hia  fainilj'. 
{K«ji.)   778. 

A  Undlord  who  asrees  vith  his  tenant  to 

f>ut  an  automatic  fire  extinguiaher  in  the 
eased  buildins  ia  held  not  to  be  able  to  re- 
lieve himaelf  from  Habilitj  for  injuij  to  the 
tenant's  property  caused  by  negligence  in 
using  apparatus  the  venta  of  which  opta  at 
too  low  a  temperature,  bj  emplotnug  a  ccan- 
petent  independent  contractor  to  do  the 
work.      (Mich.)   286. 

Contributory  neyligenoe. 
Contributory   uCfliECnce,   however   alight, 
of  a  peraoD  injured  by    being    Htruck  by  a 
strecit  car,  is  held  to  preclude  his  r«coTering 
from    the    street-railway    company    on  the 
ground  of  negligence.      (Wis.)   618. 
Libel. 
The  action  <d  ft  priest  in  the  discharge  of 
his  duties  and  oCBce,  in  conducting  the  pub- 
lic functions  of  his  calling,  is  held  to  be  the 
pr(q>er  subject    of  comment    in  the  public 
press,   for  which,  within  proper  limita,   an 
aotitm  for  libel  will  not  lie.      (Iowa)  236. 
Lost  of  paaaenger'i  baggage. 
The  loss  of  a  passenger's  TUise  intruitoJ 
<    employees    of   a    aleeping-car    compan;^ 
e  he  was  asleep  in  his  berth  is  held  to 


A  railroad  oompan;  i*  fadd  to  be  liable 
■or  eauaing  Ute  dnth  of  an  infant  upon  iU 
track,  if  &«  direct  and  proxiinate  eafiae  al 
the  accident  wu  negligence  in  failing  to 
keep  a  reaaonable  loMcout,  and  to  diacovv 
the  child  in  time  to  have  presented  the  in- 
Jury.     (S.  C.)  B13. 

Injwy  to  IrMposMT  on  (rain. 

A  r^lroad  ocmipany  is  held  to  have  no 
right  to  eject  from  its  train  a  boy  tea  yenra 
<dd  who  in  trcBpaaaing  on  it,  or  cauae  him 
by  fright  or  fcftr  to  leave  the  train,  while 
it  is  in  rapid  motion,  ao  as  to  endanger  hia 
life.     (Pa.)   330. 

Injwy  to  terwunta, 

A  locomotive  fireman  who,  after  complaio- 
ing  of  tlie  absence  of  a  shield  on  the  glaaa 
indicating  the  oil  aupply  fcr  the  cylinder, 
the  presence  of  whicb  ia  necessary  for  hia 
safety,  and  receiving  the  Migineer'a  prontia* 
to  fix  it,  leavea  the  termini  station  where 
the  shield  can  be  procured,  and  proceeds  on 
a  trip,  knowing  tbat  Uie  proniise  has  not 
been  and  cannot  be  fulQIled  until  the  return, 
is  held  to  assume  the  risk  of  injury  fran  it* 
absence.      (Wis.)  653. 

A  servant  operating  a  man^e  in  a  Innn- 
dry  is  held  not  to  assume,  aa  matter  of  law, 
the  risk  of  her  hand  passing  under  the  guard 
rail  into  the  rollers,  where  the  rail  ia  ad- 
juated  by  the  ompliwer  so  as  to  afTord  mmm 
protection,  the  empfcyee  is  forbidden  to  in- 
terfere with  the  adjustment,  and  the  im- 
proper adjustment    is    not  <^)v!oas.     (Or.) 


it  is  ahown  Uiat  reasonabl 
deed  by  the  eraplovees  for  the  protection  of 
the  property.     (Ala.)   6eo. 
Fraud. 

Liabilitv  for  deceit  on  the  part  of  a  land- 
owner mA'lg  false  represents ti ma  as  to 
quantity  in  the  tract,  on  which  a  purchaser 
relies  to  his  injury,  ia  hdd  not  to  be  prop- 
erly predicated  upon  the  fact  that,  from  the 
means  of  knowledge  accessible  to  him,  he 
might  have  known  the  statements  to  be 
false,  if  he  in  fact  believed  them  to  be  true. 
(Iowa)   T69. 

Recovery  for  improvement*  put  upon  land 
under  an  oral  promise  of  a  conv«grance  ia  up- 
held on  the  ground  of  fraud,  when  the  prnn- 
tse  is  repudiated  after  the  improvements 
are  made.      (N.  G.)   337. 

Injnry  to  person  in  traek. 

A  railroad  company  is  held  to  be  liable 
for  the  killing  of  a  boy  by  ita  train  only  in 
case  of  gross  negligence,  where  he  was  tres- 
passing on  a  track  remote  from  a  public 
highway,  at  a  place  where  those  in  charge 
ot  the  engine  had  no  reason  to  expect  him 
to  be.      (Mich.)  271. 

A  hoy  escorting  across  a  railroad  bridge 
a  young  girl,  who  falls  in  attempting  to  es- 
cape from  an  approaching  train,  is  held  not 
to  be  guilty  of  contribut<»y  negligMice  in  re- 
maining on  the  bridge  and  attempting  to 
rescue  her.  (Ky.)  267. 
SS  L.  S.  A. 


Assault  committed  by  a  ...  ^ .  _ 
infant  employee  is  held  to  render  the  n 
ter  liable,  where,  by  conduct  extending  ana 
a  period  of  years,  the  overseer  haa  estab- 
lished a  reputation  for  being  higfa-tempered 
and  cruel  to  children  and  other  help,  and 
therefore  incompetent  for  the  pooltion  in 
whidi  he  Is  placed.      (N.  C.)  862. 

A  contractor's  employee  is  held  not  to  aa- 
sume  the  risk  of  the  su^ces,  and  mvt  to  be 
guilty  of  contributory  negligence  aa  matter 
of  law  in  ob^ng  the  contractor's  order  to 
go  into  a  narrow  trench  which  has  been  run 
under  the  foundation  of  a  chimney,  where  ha 
is  unacquainted  with  the  actual  perils  of  the 
situation,  and  no  perila  are  viaible.  (N.  Y.) 
877. 

Injur]/  to  MnxMt  of  other  peraon. 

A  rai1r<nd  company  is  held  not  to  be  lia- 
ble to  an  employee  of  an  ice  company,  who 
was  injured  by  falling  from  the  top  of  a  car 
which  he  was  storing  with  ice,  either  because 
the  ear  was  left  on  a  curve  which  caused  it 
to  incline  sideways,  or  because  the  roof  was 
slippery  with  ice,  since  these  were  not  de- 
fects in  the  premises  the  duty  to  remedy 
which  the  railroad  company  owed  to  pMona 
impliedly  invited  to  its  premisea.  (Xten.) 
474. 

Independent  ooniraetor. 

NcgltgencB  of  an  independent  contraetar 
employed  to  repair  cbimnt^a  on  a  house  ia 
held  not  to  be  <:hargeable  to  the  owner  in 
case  it  results  in  injury  to  a  person  on  the 
highway,  caused  by  falling  bricks.      (Mass.) 
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ting  ft  Mwar  WBtrMit  of  the  right  to  chanse, 
iiupeet,  uid  superriH,  in  held  not  to  render 
it  liable  for  neffligenca  of  the  independent 
amtnetor,  pnmded  the  plan  ii  reaaonsbly 
Mife,  the  work  »  Uwful,  and  there  i«  no  in- 
torferenca  therenith  hj  municipal  <rfDcere, 
(N.  Y.)  560. 

Eleetrie  eompattUt. 

A  new  quentlMi  ae  to  the  liability  of  » 
company  Bupplying  electricity  to  the  wires  ot 
k  atreet-railway  ciMupany  is  decdded  in  a 
ease  which  holds  that  the  company  supplying 
the  electrici^,  as  well  as  the  street-railway 
company,  is  chargeable  with  the  duty  to  sea 
tliat  the  wiiee  are  properly  insulatied,  and 
liabl«  (or  failure  to  do  so.  (Ky.)  147. 
Nuitanee. 

The  right  to  conduct  wat«r  from  a  roof 
aeroes  a  Bideiralk  in  such  a  way  that  it 
freezes  and  renders  the  walk  dangeroue  to 
public  travel,  Miereby  creating  a  public  nui- 
sance, is  held  not  to  be  acquired  1^  prescrip- 
tion.    (Ma4S.)  601. 


Willi  ;  Luhb.) 

Dangenm*  woapont. 

A  parent  who  permits  his  child  to  have 
pOBseBsion  of  a  deadly  weapon,  when  from 
youth  or  mental  wealcneas  by  the  use  of  in-, 
toxicants  be  is  incompetent  to  be  intrusted 
with  it,  and  the  parent  IcnowB  the  danger,  or 
in  the  exercise  of  reasonable  care  should 
know  it,  is  held  to  be  liable  for  injuries  in- 
flicted upon  other  persons  t^  the  child's  dis- 
charge ot  the  gun.  (Ky.)  780. 
State  Mt«l«lwtion«. 

Injuries  caused  to  a  prison  guard  by  a  de- 
fective ladder  which  he  was  compelled  to  use 
by  the  t^cers  in  charge  of  the  state's  prison 
is  held  not  to  render  the  state  liable,  sinoa 
the  state's  prison  is  a  mere  agent  of  the 
state  in  the  administration  of  its  govern- 
meat.*    (N.  &)  85G. 

Defect  i»  sidewalk. 

The  building  of  a  atep  in  a  ridewalk  ia 
held  not  to  be  of  itself  such  nMiligsnce  aa 
will  maka  the  municipality  liable  for  in- 
juries to  a  pedeatriaa  caused  thereby, 
(Ky.)  7«. 


TIL  Pbopert  RiOHTa;  Wuxs;  Lmra. 


A  conveyance  by  a  married  woman  of  real 
iworerty  which  was  deeded  to  her  by  her 
nnsDaod  without  consideration  paid  from  her 
separate  estate,  and  in  the  absence  ot  a  stat- 
ute changing  the  rule  that  she  acquired  only 
an  equitable  title  by  the  deed,  is  held  not  to 
carry  the  covenants  in  the  deed  under  which 
her  husband  acquired  Utle.  (Wis.)  S44. 
Riparian  rigktt. 

The  right  to  take  seaweed  stranded  on  the 
beach  below  high-water  mark  is  held  to  be- 
long to  the  owner  of  the  upland,  and  he  is 
held  to  have  a  right  of  action  for  trespass 
against  one  who  removes  it  without  his  con- 
sent.     (R.  I.)   333. 

Dower. 

A  sale  by  a  man  of  the  undivided  Interest 
which  he  holds  in  common  in  a  tract  of  land, 
followed  by  a  partitim   by  the  tenants  in 


of  which  is  calculated  from  its  dip,  but 
which  has  never  been  opened  on  the  sur- 
face or  shown  by  actual  working  to  have  lU 
apex  within  the  limits  of  the  claim  as  staked, 
is  held  to  be  sufBcient  to  sustain  a  surface 
location  of  a  mining  claim.  (O>lo.}  793. 
Adverte  posseuioii. 

A  tenant  not  under  any  duty  or  obligation 
to  pay  taxes  on  rented  land  is  held  to  have  a 
right  to  purchase  the  land  at  tax  sale,  and 
thus  acquire  an  adverse  title  as  against  his 
former  landlord.      (Ean.)  934. 

A  claim  of  title,  or  specific  intent  to  mak« 
the  land  his  own,  is  held  not  to  be  necessarj 
to  perfect  the  title  of  one  in  adverse  possee- 
sion  of  real  estate  for  the  statutoi;  period. 


m.)  « 


(S.  C.)  918. 

Fiatvres. 

Machinerjr  not  manufactured  especially 
for  a  building,  but  of  a  kind  which  can  be 
purchased  generally  in  the  market,  is  held 
not  to  become,  in  favor  of  a  mortgagee,  part 
ol  the  realty  by  being  attached  by  U)lt»  and 
screws  to  the  building,  if  it  is  not  intended 
to  become  part  of  the  premises,  and  can  be 
removed  without  any  material  injury  to  or 
alteration  of  the  building.  (Wash.)  000. 
Vtnss. 

In  case  tbe  apex  of  a  vein  sintering  across 
the  and  line  of  a  mining  dum  passes  out 
across  the  side  line  the  right  to  follow  the 
dip  of  the  vdn  is  held  to  be  limited  by  a 
vertical  plane  passing  downward  through  the 
point  where  it  leaves  the  side  line,  parallel 
with  the  end  line  of  the  claim.  (Mont.) 
491. 

An  underground  discovery  of  mineral 
through  a  tunnel  not  claimed  under  the  tun- 
nel-site act  of  Congress  on  a  vain  the  i^ez 
53  U  B,  A. 


Entering  into  poseeesioo  of  a  portion  of  a 
oemetery  lot  and  erecting  a  substantial  iron 
fence,  so  as  to  divide  the  part  so  claimed 
from  the  remainder  of  the  lot  is  held  to  be^ 
as  to  that  peculiar  character  of  pn^ierty,  an 
act  showing  adverse  poaseeslon  of  a  public 
nature  wliich  amounts  to  an  actual  ouster 
of  others  claiming  to  be  tenants  in  oommoB 
with  the  possessor.     (Oa.)  TS9. 

A  landowner  for  whose  braieflt  a  railroad 
company  has  constructed  and  maintained  a 
crossing  over  its  track,  who  tor  more  than 
fifteen  years  uses  such  crossing  In  passing 
from  one  part  of  her  farm  to  another,  is  held 
not  to  aoiuire  thereby  a  prescriptive  right 
to  the  aame,  but  to  be  a  mere  licensee. 
(Kan.)    781. 

UOrtgoffe. 

A  purchase  for  full  value  from  the  mort- 
gagee who  purchased  at  foreclosure  sale  un- 
der a  purcbase-money  mortgage,  made  with- 
out collusion,  is  held  to  give  a  man  a  good 
title,  to  the  exclusion  of  his  minor  chiluen, 
to  property  of  the  equity  of  redemption  of 
which  his  wife  died  seised,  leaving  suttIt- 
ing  her  the  husband  and  children,  where 
none  of  the  survivors  were  able  to  pay  the 
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kccmsd  inUrMb  to  ■.void  Um  mIb  ami  th* 
value  of  the  property  did  not  exceed  the 
unoimt  of  the  judgment      (N.  Y.)   8S4. 

A  mortgagor  of  chattelii,  who,  uuder  Ul 
agreemeut  with  the  mortgagee,  sells  the 
property   for   th«  purpose  of   applying  the 

Croce«d«  in  payment  of  the  nmrtgage  debt, 
\  held  to  b«  the  agent  of  the  mortgagee, 
who  is  bound  by  his  representations  and 
warranty  aa  to  the  quality  and  condition 
of  the  property  sold.  (Minn.)  174. 
Tradename. 

Failure,  for  ft  pwiod  of  ttn  ye«ra,  of  % 
rtttail  dealer  to  ^oteat  against  the  use  in 
the  wholesale  business  of  a  tradename  which 
eonflirta  with  th«  name  under  which  his  busi- 
ness is  conducted,  is  held  not  to  deprive  liim 
of  the  right  to  restrain  the  use  of  such  name 
In  a  rival  reUil  buiinees.  (Cal.)  384. 
WilU. 

Upon  the  queation  of  the  procurement  of 
a  will  by  undue  influence,  evidence  that, 
sivieen  years  before  it  waa  eaeeutad,  pro- 
;>onent  entered  testator's  family,  brousht 
about  an  eetranffement  between  Mm  and  bis 
wife  which  reaulted  in  a  divorce,  and  aubttt- 
quently  married  him.  is  held  not  to  be  ad- 
mlBsihle.      (Colo.)   387. 

In  case  a  truitee  has  power  to  change  in- 
vestments under  a  will  eatablishing  a  fund 
the  income  af  which  is  to  be  paid  to  one  for 
lite  with  remainder  over.  It  is  held  to  be 
his  duty  to  reserve  from  the  income  a  sink- 
ing fund  to  offset  the  premium  on  bonds 
purchased,  and  to  kem  the  principal  Intact. 
(N.  Y.)  644. 

Nonexistence  of  remaindermen  of  the  first 
clasB  under  a  will  leaving  property  In  trust 
to  one  for  life,  with  remainder  to  his  chil- 
dren, with  remainders  over,  is  held  not  to 
prevent  the  sale  of  realty  so  as  to  bind  such 
remaindermen  should  tbey  come  into  being, 
If  the  life  tenant  and  the  living  remainder- 
men of  the  other  classes  are  before  the  court 
(Tenn.)   477. 

The  vesting  of  title  to  real  property  of  a 
married  woman  in  her  husband  at  her  death 
because  of  his  refusal  to  procure  someone  to 
draw  her  will,  by  which  she  wished  to  de- 
vise tlic  lands  to  third  persons,  is  held  to 
be  a  Bufficient  consideratiim  for  his  promise 
to  hold  it  in  trust  for  them,  so  that  they 
may  enforce  the  promise.     (Ind.)  703. 


In  the  distribution  of  the  e«tat«  of  an  in- 
testate  a  first  cousin  of  the  half  blood  « 
the  maternal  side  is  luU  to  take  the  estate 
in  preference  to  a  second  cousin  »l  the  wboli 
blood.      (Qa.)   TZ3. 

A  statute  providing  that  when  a  person 
shall  be  sentenced  to  ImprisonmeDt  for  lift 
his  estate,  proper^,  and  effects  shall  be  ad- 
ministered and  disposed  of  in  all  respects  ss 
if  ho  were  naturally  dead  is  held  not  to  eaat 
the  descent  of  his  property  upon  his  heits, 
by  the  fact  of  «uch  senteoce  and  impiisca- 
ment.     (Kan.)  141. 

Legaeie*. 

A  legacy  to  the  "Board  of  Managers  of 
the  Foreign  Mission sry  Society  for  the 
Methodist  Bpiscopal  Church"  for  the  educa- 
tion of  girls  in  India,  no  body  of  that  name 
being  in  existence,  is  held  to  be  properly 
paid  to  the  Woman's  Foreign  Missionary 
Rociety  of  said  church,  thak  being  the  only 
foreign  missionary  society  In  the  Methodic 
church  that  Is  engaged  in  the  pai^icular 
work  to  which  the  legacy  Is  devoted.  <Md.) 
711. 

Dead  bodf. 

The  next  of  kin  of  a  decensed  perwni  b 
held  to  be  entitled  to  the  poeseasioB  of  tb* 
body  for  purposes  of  burial;  and  it  is  also 
held  that  one  cannot  by  will  oonfss-  any 
rights  as  to  the  disposition  of  his  dead  body. 
(Cal.)  221. 

A  man  who  haa  consented  to  the  buria] 
of  the  body  of  his  deceased  wife  in  the  lot 
of  another' is  held  to  have  no  right  to  ent<v 
upon  the  lot  and  remove  the  body.  (Me.) 
23S. 

Prteatorjf  frwat. 

A  clause  In  a  will  of  a  merchant  enreas- 
ing  the  desire  that  a  certain  person  be  re- 
tained in  the  emplc?  of  the  firm  Is  hdd  t« 
create  no  precatory  trust  which  can  be  en- 
forced against  his  widow  after  she  has  pur- 
chased the  business  and  Is  carry ing  It  c* 
alone.     (Ky.)  377. 

A  grantee  of  a  judgment  debtor  is  held 
to  be  entirely  free  from  the  lien  of  the  orig- 
inal judgment  after  n  scire  facias  thereon 
in  wliirh  a  new  judgment  of  Sat  is  entered, 
though  by  Tcason  of  bring  omitted  as  a  par- 
ty thereto  the  new  judgment  creates  no  lien 
against  him.     (Md.)  702. 


VIII.  Cim.  BntcDTKs. 


Joinder  of  parties. 

A  joint  liability  against  the  owner  of 
property  abutting  on  a  street  and  the  muni- 
cipality is  held  to  eiial,  where  he  neglijrcnt- 
ly  suffers  rainwater  to  be  discharged  from 
dcfertive  pipes  on  his  roof,  so  that  it  freezes 
and  forms  a  dangerous  condition  of  the  aide- 
walk,  which  is  permitted  to  remain  for  an 
unnecessary  period,  until  a  paaser-hy  falls 
and  is  injured.     (Mo.)  805. 

A  municipality  and  an  abutting  property 
owner  aro  held  not  to  be  properly  joined  as 
defendanta  in  an  action  to  recover  damages 
for  injuries  caused  by  a  defective  sidewalk. 
(Pa.)  468. 
53  L.R.  A. 


Removal  of  onuses. 

In  sn  action  removed  by  defendant  to  a 
Federal  court  it  is  held  that  the  complain- 
nnt  may  take  ft  voluntary  nonsuit  and  begin 
another  action  in  the  state  court  for  a  Ins 
sum  than  will  entitle  defendant  to  retnoval. 
(Tenn.)   B3I. 

Action  for  deat\. 

The  injury  to  a  parent  1^  the  negrigent 
killing  of  his  son  who  is  under  cmitract  to 
support  him,  thereby  preventing  perform- 
ance of  the  contract,  is  held  to  be  too  mnote 
to  form  a  basis  for  recovery  on  b^alf  «f 
the  parent,  in  the  absence  of  wilful  intent 
to  Injure  the  parent.     (Mo.)  811. 


R^BUXi   OF 
(CBIUINU.  I.AW 

Vmo  trtoL 

In  an  mrtfon  for  damages  the  trial  jud^ 
la  held  to  have  no  power  to  order  tba^  as  ft 
conditiM)  to  the  refusal  of  a  new  trial,  a 
portion  of  the  rerdict  shall  b«  wtitton  off  as 
ezcesaire,  except  where  Uie  ezceaa  can  be  ac- 
curately ascerialned.  (Qa.)  210. 
Account  inf. 

An  undertaking  b;  two  lawyers  noit  gen- 
«nil  partners  in  the  practice  of  Uiw  to  con- 
duct litigation  for  a  client,  followed  for  ft 
time  by  equal  diviaion  of  the  compenaatitxi 
paid  for  the  serviceg,  is  held  not  to  render 
them  special  partners  so  as  to  give  equity 
jurisdiction  of  a  suit  for  an  accounting  in 
oasB  one  of  them  Eubaequently  receives  and 
retuiu  the  greater  share  of  such  cumpenaa- 
tion.     (Or.)   DM. 

DaTnagei, 

The  meaaure  of  damagea  for  fumiBbing 
■a  imperfect  and  unskilfully  made  cylinder 
for  a  cotton  compresa,  on  account  of  defects 
in  which  an  aeciaent  occur*  cftusing  the  loas 
of  the  use  of  the  compresa  for  tbe  entire 
season,  is  held  to  include  its  rent&l  value 
for  the  season.      (Tenn.)  482. 

Hie  purchase  by  the  vendor,  at  a  public 
auction  sale,  of  a  yacht,  made  after  the  ven- 
dee has  refuted  to  complete  his  contract  to 
purchase,  ia  held  not  to  prevent  the  price 
at  which  the  propert;  was  struck  off  from 
being  taken  as  the  basis  for  assessing  tbe 
damages  for  the  breach,  where  tiie  sale  was 
duly  advertised  and  made  upon  notice  to  tbe 
vendee.      (N.  Y.)   807. 

Loss  of  anticipated  proQts  is  held  to  be 
recoverable  in  a  proper  case  for  breaish  of 
contract,  in  addition  to,  and  not  merely  as  a 
substitute  for,  the  recovery  of  expen^tures 
ftnd  the  value  of  time  and  servicee  spent  in 
reliance  on  the  contract.  (CCA.  Stb  C.) 
33. 

Evidence, 

The  aet  of  Congress  of  I8SS  providing 
that  certain  written  InstrumentB  shall  not 
be  rec^ved  in  evidence  in  any  court  unless 
stamped  as  required  by  the  act  is  held  to  be 
applicable  to  Federal  courts  only,  since  Con- 
gress has  no  power  to  prescribe  rulee  for  a 
state  court.      (Ga.)    130. 

Rntries  in  bank  books,  not  made  by  the 
cashier,  are  held  to  be  inadmissible  against 
sureties  on  his  bond,  when  there  is  no  proof 
as  to  who  made  them,  that  the  one  making 
them  was  dead  or  beyond  the  jurisdiction  of 
the  court,  or  that  they  were  made  in  the 
usual  course  cf  business  at  the  time  of  the 
transactions  recorded.     (N.  Y.)  S13. 


Ditcuioin.  Mt 

PaicTica.) 

Oarntthmmit, 

Money  deposited  by  a  third  person  with  a 
justice  of  tlie  peace  as  bail  for  (Hie  who  has 
been  committed  by  the  justice,  and  which  is 
receipted  for  to  him,  is  held,  until  the  coU' 
trsjy  is  shown,  to  presumably  belong  to 
such  third  person,  and  not  to  be  subject  to 
garnishment  for  the  prisoner's  debt  after 
tbe  Utter's  discharge.  (Wash.)  59T. 
Replevin. 

Right  to  maintain  an  action  of  replevin 
to  recover  goods  obtained  iy  fraud  is  denied, 
where,  before  the  oonunenoement  of  the  a» 
tion,  the  goods  had  been  taken  from  defend- 
ant's possession  on  an  execution  in  favor 
of  a  third  person,  and  sold  without  any  ool- 
lusion  on  Us  part.  (N.  Y.)  CBS. 
Speoifie  performoMoe. 

Performance  oF  servicea,  such  as  superin- 
tending rmairs  on  a  building,  procuring 
tenants,  and  collecting  rents,  is  held  not  to 
be  sufBcient  to  entitle  one  to  specific  per- 
formance of  an  oral  promise,  in  considera- 
tion of  such  servicea,  to  ooovey  an  interest 
in  the  land  for  which  the  property  shall  be 
axcdiftnged.  (N.  Y.)  S66. 
Writs. 

A  mistake  tn  the  Christian  name  of  a  de- 
fendant who  ia  duly  served  with  process  ia 
held  not  to  prevent  the  court  from  acquir- 
ing jurisdiction  of  him,  it  ai  the  time  tbe 
summons  is  served  on  him  he  is  duly  ap- 
prised that  he  is  the  person  intended  to  bt 
named  therun,  where  the  statutes  provide 
for  correcting  mistakes  in  the  names  ot  par- 
ties as  they  appear  in  the  ■nminona. 
(N.  Y.)   502. 

Limitation  of  aotiont. 

flat  money  is  obtained  by  fraud  la  held 
not  to  prevent  the  running  of  the  statute  of 
limitations  against  an  action  to  recover  It 
back,  from  the  eonsummaUon  of  the  transac- 
tion, unless  investigation  is  prevented  by  af- 
firmative efforts  on  the  part  of  the  wrong- 
doer.    (Pa,)   849. 

The  suit  by  a  private  individual  for  pri- 
vate injuries  inflicted  upon  him  by  the  main- 
tenance of  a  public  nuisance  is  held  to  be 
barred  by  lapse  of  time.      (Wis.)   89S. 

A  statute  of  limitations  against  the  liabili- 
ty 'of  a  stockholder  to  creditors  of  the  cor- 
poration on  his  unpaid  stock  subscription  la 
held  to  begin  to  run  at  the  time  the  corpora- 
tion becomes  insolvent  as  shown  by  an  as- 
signment for  the  l>enefit  of  creditors.  (Pa.) 
471. 


IX.  Criminal  Law  aito  Puotiob. 


The  sending  of  the  original  indictment 
forward  to  the  circuit  court  upon  remission 
of  a  cause  into  it  from  the  district  court 
under  the  provisions  of  U.  S.  Rev.  Stat,  f 
1037,  is  held  not  to  be  such  an  irresularity  as 
will  defeat  the  jurisdiction  of  the  former 
court.  (CCA.  IstC)  568. 
Evid«7ice. 

Evidence  of  the  finding  of  money  at  a  place 
named  in  a  confession  is  held  inadmissible 
against  an  accused  person,  where  the  con- 
53  L.  R.  A. 


fession  itselt  was  inadmissible  because  it 
was  not  voluntary.  (Miss.)  402. 
Oonipirtms. 
One  who  engages  in  a  conspiracy  to  com- 
mit an  unlawful  act,  but  not  one  requiring  a 
depraved,  wicked,  or  malignant  spirit,  is 
held  not  to  be  guilty  of  murder,  where  in 
carrying  out  the  common  design  a  conspira- 
tor kills  a  person,  unless  his  will  assented 
thereto.     (Ky.)  21fi. 
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CCbiicihu.  Idw 
Malioioitt  proieeutitm. 

A  t«nniiiBtion  of  a  preaecution  for  obtain- 
ine  money  hy  false  pret«iueB,  in  favor  of 
dKlendsiit,  which  will  support  ui  action  for 
malicious  prosecution,  ii  Wd  not  to  )>«  ef- 
fected by  hia  discharge  tecured  by  an  agree- 
meiit  by  wtiich  defendant,  who  insistB  on  a 
poatponement,  which  ia  objected  to  by  plain- 
tiff, agrees  to  pay  the  amount  found  due  by 
his  accounta,  and  half  the  eoeta.  (TM.)  71S. 
In»ait«  perton*. 

A  trial  of  the  quntion  of  the  sanity  or 
ineanity  of  a  person  aenteneed  to  death,  on  a 
claim  that  he  has  become  Iniane  after  een- 
t«nce,  is  hdd  to  be  in  the  diacretfon  of  the 
court,  which  le  not  subject  to  review. 
(Wash.)   684. 

Sanity  of  an  aceosed  h«lng  prMiunri,  it 
is  held  tbat  he  has  the  bnn&i,  in  t^  flnt 
A3L.B.  A 


instance,  to  offer  proof  snlBdeBt  to  raiee  a 
reasMtable  doubt  on  the  question,  and  thcr^ 
upon  the  prosecution  must  establish  his 
sanity  beyond  a  teaaoiiable  donbL  (CUa.) 
814. 

LibeL 

Naming  a  person  with  whom  plaintiff  ha* 
amunitt^  adultery,  in  a  cross  bill  in  a  di- 
vorce proceeding  before  a  ocnrt  having  juris- 
diction of  the  parUes  and  aubject-matter,  is 
held  to  be  aUofutdy  privileged.  (Ho.)  445. 
Intoaieatiny  Uquort. 

Forfeiture  (d  a  liquor-tax  oeitificat*  fot 
criminal  acts  is  held  not  to  be  legally  an- 
thoriied,  by  legialation,  upon  failure  of  the 
holder  to  deny  under  oath  the  all^atioiu  of 
the  petition,  without  any  proof  of  the  oom- 
mitsion  of  the  acts  couatnUjis  Om  ctttaim. 
(N.  Y.)  88S. 
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a>  applied  to  covenant!  In  leaiea; 
(<III.)  Bi  applied  to  contract!  b;  car- 
rlera;  (IV.J  other  mlaceltaneoua  con- 
tract!; (T.)  condualon  <7S 
■Sect  on  contract  ef  leaving  price  Indefl- 
nlte: — (1.)  Introdactorr :  (II.)  total 
absence  o(  price :  (III.)  optica  betwe«n 
different  amounta;  (IV.)  price  depend- 
ent on  contlngencr  :  (a)  market  pries 
#r  value ;  (b)  appraleement  or  award  ; 
(c)  action  of,  or  with,  other  partlea; 
(T.)  whtn  price  definite  or  certain: 
(>)  to  be  Died  bj  mbsegneiLt  agree 
meot;  <b)  by  bappenlDg  of  inbaeqaent 
•Tent ;  (o)  bj  reference  to  former  rels- 
dooa ;  (d)  br  action  of  other  partin  ; 
<e>  mleonderstaDdlng  of  partle*;  if) 
vague  general  statement!  ;  (p)  promlM 
bj  decedent  to  par  for  ecrvlcea :  (VI.) 
executed  contract ;  valne  Inatesd  o( 
price  28t 
kfoni  obligation  aa  a  conaldetatton  for  a 
proulte: — (I.)  The  general  doctrine: 
(a)  hlitorr  and  abstract  statement  of 


doctrine ;  ( b)  concrete  applleatl<m  of 
doctrine :  (1)  pmmlie  to  par  for  past 
sapport  of  relative:  (2)  cohabitation; 
(8)  promlM  to  pay  for  past  aupport  of 
paaper;  (4)  promlae  to  remedr  mle- 
take  or  hardship,  or  to  !Qpplement 
peat  agreement:  (B)  miecellaueooa  In- 
Btancea  1  (o)  summarr ;  (II.)  the  ex- 
ception!; (a)  general I7 ;  (b)  concrets 
application  ot  eiceptlona:  (1)  new 
promlie  after  bar  of  limitation;  (2) 
new  promise  after  discharge  b;  opera- 
tion of  law ;  (8)  new  promlM  after 
Tolontarr  dlsdiarge:  (4)  new  prom- 
ise after  majorltr;  (H)  new  promise 
br  party  to  uegotlahie  paper ;  (fl)  new 
promlae  after  Judgment ;  (T)  new 
promlae  after  dlscovertnre :  <a)  gen- 
erally; (b)  when  original  debt  due 
from  haaband;  ie)  when  original 
promlae  binding  in  CQnlty ;  (S)  new 
promlee  when  original  promise  in  vio- 
lation of  itatDte  at  fraoda;  (0)  new 
promlae  when  original  premiee  illegal ; 
<10)  past  legal  conilderatlons :  (a) 
generally :  (b)  promise  to  repay  one 
who  voluntarily  paya  another'!  debt ; 

(0)  promlae  to  par  for  past  service!; 
(d)  promlae  to  par  for  Improvements 
on  property;  (e)  conclusion  81 

CarBOFatioBB)  implied  warranty  on  sale 
of  stock  U 

Conrts.     See  BmaOVAl,  or  CAuBSa. 

Crop*.     Bee  DAiuasa. 

DBiBBsea.     See  also  Cohib&ctb. 

For  nonddlvery  of  telegram  eant  after 
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Low  of  profits  aa  an  element  ot  dam- 
agea  for  breach  ot  contract :— (I.) 
Scope;  (II.)  genera]  mies  applicable 
to  broach   of  all  kinds  of  contract!: 

(a)  allowance  of  prollts  lost  generally  ; 

(b)  right  ot  action  tor;  (0)  effect  ol 
remot«iieaa;  (d)  effect  of  ajtecnlatlvs- 
ness  or  eontlngencr ;  (e)  effect  of  on- 
cerUlntr  in  staount ;  (f)  regnlrement 
that  proflta  ahonld  have  been  within 
contemplatl<Hi  ot  partlea ;  (p)  distinc- 
tion between  direct  and  collateral 
profits :  (A)  las!  of  lobcontracts  and 
apeclal  bargain! :  (1)  genwal  effect  ot 
preventing  performance :  it)  what 
amoonts  to  prevention  of  perform- 
ance;   (III.)    contract!    for    services: 

(a)  breach  br  contractor  or  employee: 

(1)  general  rulee :  (2)  particular  eon- 
tracta :  (a)  for  conitractlen  or  repair 
of  waya,  bridges,  pabllc  worka, .  etc. ; 

(b)  for  constmctlaD  or  repair  of  bnlld- 


.    etc.;    (0) 
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Ihiox  to  Notk>. 


•fant  or  attorna; ;  (B)  bnaeli  bj  am- 
plorer  or  ovner:    (1)    seneral  mtn; 

(2)  eDect  of  pnventlnK  performaoca : 

(3)  what  coDitltatei  preveDtlon  Of 
peifoimaoce  1  (i)  partlealar  con- 
tncta:  (a)  far  reilnr  cooitrnctlon : 
(b)  elevator  and  atorase  coDttceta; 
(e)  for  conatructlon  of  boIldlDga;  (d) 
for  coDatmctloD  or  repair  of  brldcait 
roada.  or  atreeta ;  ( a)  toe  sradlnf ,  as- 
CBTBtlon,  dredfflDB,  etc ;  If)  Jogging 
and  lumtwr  contraeta  ;  iff)  for  meehaii- 
Icat  work ;  (ft)  for  aerricea  oi  labor 
gaDeraJlr;  (1]  for  raal  aaUite.  tiuQ^ 
Knee,  and  loan  agcadca ;  ii)  contracta 
wltb  aal««Di*ii  and  for  other  agenclea ; 
(fe)  between  attomer  and  client :  {1} 
for  compeDBatloD  baaed  on  abara  of 
proBtai  (IV.)  paitoarahlp  cootraeta; 
<V.)  contracta  for  aale  or  purchsaai 
<VI.)  contracta  for  carriage:  Ca| 
breach  bf  ablpper;  (b)  braacb  br  cai- 


Bllr ;  (2)  remotenean,  contingency, 
and  nncertalntr,  and  their  affect;  (S) 
DoUm  of  aaJe  and  Iti  eflaet ;  (4)  no- 
tice of  naa  and  ita  effect;  (VII.J  con- 
tracta for  tranamiaalon  af  tetegrama: 
(a)  rule  aa  to  mcange  In  cipher,  or 
not  ahowlng  meaning;  (b)  rale  wh«a 
meaaase  la  In  plain  terma:  {1)  the  gen- 
•ral  right  to  recora';  (2)  rcmotentM, 
contlngeucr,  and  Dncertalnt;,  and 
tlielr  effect;  (e)  rnla  when  altered 
neaaage  la  aent;  <nil.)  rontracta 
wltb  relation  to  railroad  and  atatlon 
«onatmctloQ;  (IX.)  agraementB  not  to 
compete  ;  (X.)  leaaea  and  contracta  and 
cuTenanta  with  reference  to  :  (a)  gen- 
eral rulea;  (b)  breach  of  covenant  to 
leaae  or  renew ;  (o]  breach  of  coTOnaat 
to  glra  poiseMlon  ;  (d)  breach  of  cove- 
nant for  peacaabia  poaasBalon ;  <•) 
breach  ol  covenant  to  repair  or  f»- 
bnlld ;  (/)  eviction;  (fr)  tenancy  on 
aharea;  (h)  brcachea  b;  teoitnt:  (XI.) 
the  cbarter  or  rental  of  veaaeta ; 
(XJI.)  mlBcsllaneouB  contracta; 
(XIII.)  duty  to  prevent  or  reduce 
damages;  (XIV.)  deduction  for  releaaa 
rram  reBpoDalblllty ;  (XV.)  effect  of  11- 
legalltj    In    contract;    (XVI.)    concla- 


Itttent  of  treepaaaeT'B  liability  for  con- 
aequential  Injnrlea  reBOIHng  from  the 
treapaaa: — (I.)  In  general;  (II.j  eon- 
Beqaentlal  Injarlei  to  property  :  (a)  in 
general ;  <b)  from  removal  of  fence : 
<1)  In  general :  (2)  Idhb  of  atock  :  (8) 
tnjurlea  to  cropa;  (a)  cnnaed  by  third 
persona :  (III.)  conseqaentlal  Injnrlea 
to  the  person  :  (a)  la  general ;  health  ; 
(b)  mentil  aufferlng ;  (d)  flight  and 
Ita  consequencee  :  (d)  injary  to  reputa- 
tion :   (IV.)  conclnalon  6 

mementa.     See  CoinaiCTB. 

t  proflta  aa  element  of 


of 


BvldeiicE)  admissibility  of  evidence  ob- 
tained by  aid  of  an  Involantary  or  In- 
admlMlbte   confeailon: — (I.)    In   geo- 


(II.)    Bscenlty   of    identlfylBg 


Uea :—(!.)  Scope;  (II.) 
mle;  (III.) 
<IV.)  entrlM  against  Intereet :  lo]  the 
geosral  role;  (b)  appIleaUon  lo  par- 
ticular «lMBea  of  caaaa  :  (1)  entrlea  a* 
to  receipt  of  r«nt ;  (3)  receipted 
chatgea  tar  aervlcea;  (8)  other  ulacel- 
taneooB  entrlea:  (T.)  cotrlea  consU- 
tntlng  part  of  tha  rtt  gttta:  <«)  the 
general  rule;  (b)  application  to  pullc- 
Dlar  CMsa;  (VI.)  entrlea  leonlrad  by 
legal  or  paJtlcitlar  datj  ;  (a|  the  gen- 
eral rule:  (b)  application  to  offldal 
antrlea;  (o)  application  to  entries  or 
memoranda  at  notice  of  dlAonor; 
(VII.)  entHea  In  the  couaa  of  boal- 
nen:  (a)  the  general  rule;  (b)  appli- 
cation to  entrlea  by  an  agent:  (1)  In 
tala  own  booka ;  (2)  In  the  hooka  lA  hla 
principal  or  employw;  (8)  entrlaa  by 
•n  attorney ;  (o)  application  to  hank 
booka :  (d)  appllektlon  to  booka  by  «ar- 
rlera;  (e)  application  to  other  mlacel- 
laneooa  MiMea;  (VIII.)  andmt  bcxriu : 
(IX.)  uae  of,  to  contradict,  corrobo- 
Mte,  or  explain  other  arldenca;  <X.) 
•ntrlea  treated  aa  admlaalona  or  aa 
creating  an  caloppel:  (a)  the  genanl 
rule;  (b)  application  to  booka  ot  debt- 
or to  show  f  rand ;  (a)  application  to 
corpont*  hooka  geoetally:  (d)  appli- 
cation to  bank  booka;  (a)  to  eatabllafa 
personal  ItaUllty  of  a  atoekholder  or 
director;  (f)  applleation  to  partnar- 
■blp  booka  of  acconnt ;  (ir)  appllcatloB 
to  other  nlteellaacaaa  utrlea ;  <k)  m- 
eeaalty  of  knowledge  of  or  eonaent  to 
entry;  (XI.)  Beceaalty  of  authentJea- 
tkm  and  proof  of  destb  or  abaence: 
<XII.}  variation  of  rulei  by  atatntory 
and  conatltntloDBj  provlatona;  (XIII.) 
eonclnslon  til 

raderal       eoarts.     8aa       BauovAi.      or 

rsBBcs.    Sse  alao  DAHAaaa. 

Preacrlptlve  right  to  maintain  HI 

rrlshti  OHiaegaaitlal  Injnrlea  la  eaae  of    C3> 
flvkways.     Damag«a  for  Breach  of  Con- 
tract aa  to,  see  DAiuana. 

Prescriptive  right  to  abatract  BBl 

iBsbBBd  and  vrllai  new  promlae  after 


Improve  men  Is  I  rights  Id  respect  to  com- 
pensation for  Improvements  on  land, 
made  !□  good  faith,  under  an  oral  con- 
tract or  gift: — (I.)  Introductory; 
(II.)  when  vendee  entitled  to  recover 
for;<a)  under  parol  cootract ;  (b)  un- 
der parol  gift ;  (III.)  whan  vendor  su- 
able lo  make  title;  (IV.)  pardcnlar 
and  peculiar  canes  Ii 

SabaequeQt  promlae  to  pay  tor  3' 

Infanisi  new  promise  after  majority  K 

insDiTCBcr;  new  promlae  after  dlacha^e 
of  debtor  K 

lBSBr«BO«t  Innocent  mlarepreneutaUcea 
aa  to  bealth  of  Insured  whu  be  has  an 
nndlacovered    dlaeaas. — (L)    Itt   gta- 


IiTDix  TO  Nom. 


•rat ;  (11.)  r«prg««tit«.tloiii  to  tho  beat 
of  knowledite  and  belief,  etc.:  (III.) 
effect  oZ  atatatoTT  provlBlaas:  (IV,) 
repreaent&tlona  bj  beDeflcliir ;  (V.) 
conclusion  1 

Tklldltr  ot  life  iDBuranee  to  lecare  debt 
to     Inaarar: — (I.)   In    lenenl ;     (11.) 


WIfB'i  risbt  (4>  InsDre  life  of  bar  hns- 
btnd: — (I.)  Scope  of  oote:  (II.)  the 
rigbt  at  common  lew;  (III.)  the  rlsht 
under  atatatea  ;  (o)  tbe  aubatince  and 
dealen  of  at&tnte*:  (b)  their  purpose, 
conatnictlon,  and  effect:  (1)  gener- 
allj;  (2)  with  reference  to  credltora 
of  the  bmbaod:  (S)  with  retereaca  to 
title  of  *lfe  and  children;  (a)  what 
policies  covered  bj;  (IV.)  promlaed 
marriage  and  Irregular  marrlBges; 
(V.)  consent  to  uae  b;  wife  of  bua- 
band'a  tunda;  (VI.)  canclnaloQ  8 

JndBmeati  new  promise  to  pay  after        S 

affect  upon  exlatlng  Judgment  iieti  of 
proceedtnga  to  renew,  rerlTc,  or  ex- 
tend tbe  Indgment  T 
LmBdlord  and  tenanti  loaa  of  praQts  as 
element  of  damages  for  bresch  of  con- 
tract  of 

Damage  bj  elements  In  case  of  lease  6 

Right  of  tenant  to  acqnlre  title  not  la- 
conslatent  with  landlord's  title  at  com- 

eral;  (II.)  title  derived  from  Judicial 
sale  during-  tenancr ;  (III.)  title  de- 
rived from  tax  nJe  dnrlog  tenancy: 
<o)  when  tenant  baa  agreed  to  pa;  th* 
tax:  (b)  when  tenant  baa  not  agreed 
to  pay  the  tax;  (IV.)  adverse  poaaes- 
sloD  ;  (a)  character  of  tenant's  poaaes- 
■Ion,  generally:  (6)  power  of  tenant  to 
Initiate  an  advern 
generall; ;  (2)  during 
years;  (o)  how  Initiated:  (1)  reqnl- 
Bltee,  generally :  kind  and  amount  of 
proof  necessary.;  (2)  holding  over; 
presumpttOD  as  to  tenant's  poaseSBloD ; 
(8)  uondemand  and  nonpayment  of 
rent ;  (4)  acqulBlllon  of  outstanding 
title  or  Interest  by  tenant ;   (S)   euc- 

tilena.      See  JunouBNT. 

IilBiltiitlan    of    BctloBsi    new    promise 

Master  and  servant.      See  DAUiaBS. 
Mlnesi  rlgbta  under  tunnel-alte  locations: 
—  (I.)   Statutory  authority  for  tunnel- 
;    (II-J   precedence  aa  be- 


cator'a 

right  to  veins  discovered  In  tunnel : 
(IV.)  neceealty  of  following  up  discov- 
ery In  tunnel  by  location  on  surface ; 
(V.)  right  and  duty  of  tunnel  locator 
to  "adverse"  lurface  locations ;  mean- 
ing of  "line  of  tunnel:"  (VI.)  expen- 
ditures on  tonnei :  (VII.)  locatloa  and 
notice  of  tunnd  claim  :  (VIII.)  miscel- 
laneoua  T: 

Tbe  right  to  follow  a  vein  or  lode  on  Its 
dip  beyond  the  surface  lines  ol  the  lo- 
cation: — (I.)   [n  general :  (II,)  paral- 
lelism ot  llnea;   (III.)  when  the  apex 
S3  L.  R.  A. 


croBsei  both  aids  lines ;  (IT.)  whMi  the 
apex  crosses  an  end  line  and  a  tide 

line  :  (V,)  when  the  apex  enters  across 
a  side  ling  and  departs  across  tbe  same 
aide  lins;  (VI.)  Identity  of  the  vein  M 
lode:  (VII.)  conflict  and  priority  of 
rights;  (VIII.)  uniting  Intereata :  lay- 
ing lines  of  Junior,  upoD  senior,  locs.- 
tlon;  (IX.)  the  right  as  affected  by 
contract;  (X,)  degree  of  dip;  (XI,) 
right  aa  to  velna  other  than  discovery 
vein;  (XII.)  title  to  ore  bodlea  that 
apex  beyond  claim;  when  adverse 
party  cannot  follow  dip:  (XIII.)  mis- 
cellaneous 491 
Monopolri  eonstltntlonslity  of  grant  of  T6> 
Nnlsanceat  prescriptive  right  to  main- 
tain a  pDbllc  nuisance: — (I.)  General 
doctrine;  (II,)  matters  relating  to 
health:  (»)  offensive  trades :  <b)  bor^ 
lal  of  tha  dead;  (o)  pollution  of 
streams,  etc.;  (III.)  higbwsys  and 
places  held  lor  public  nee:  (a)  ob- 
stmctlons  and  encroachments  In  gen- 
eral;  (b)  railroads;  (d)  fences,  bDiid- 
Ings.  and  other  structnces:  (d)  side- 
walka :   (e)   nuisances  relating  ti 


Fartnerabipi  loss  Of  proBti  as  element 
of  damsges  In  case  ot 

Payment)  by  third  person ;  promise  to  re- 
pay S 

Plirsiclan.     See  BVIDBHCB. 

Plrdttei  rights  of  pledgcar  and  pledgee  In 
respect  to  sale  of  collateral  bonds  and 
commercial  paper: — (1.)  Authority  to 

(2)     commerciel    paper;     (b)     implied 


891 


;   C2)  ( 


relal 


paper;  (II.)  notice  ot  tli 
manner  of  sale :  (III,)  Judicial  and  ex- 
ecution   sales;    (IV,)    who    may    pur- 
chase: (V.)  remedy  ot  pledgeor 

Poor  peraansi  promise  to  pay  for  past 
support  ot 

PpescrlptiOB.     See  Nuib,incbb. 

Price.     See  Contracts, 

Prlncfpal  an«  Baretrt  effect  on  sure- 
ty's nullity  ot  usury  In  consideration 
for  extension  of  time  to  principal : — 
(1.)  effect  at  payment  ot  usury:  (II.) 
effect  ot  contract  to  pay  usury;  (111.) 
summary 

Prollta.      See  Dan  age  B. 

Railroads.     Damages  tor  Breach  of  Con- 
tracts as  to,  see  DAUiass. 
Prescriptive  right  to  maintain 

Relallveat  promise  to  pay  for  past  aup- 

Removal  ol  cansea)  removal  ot  crim- 
inal causes  Into  Federal  courts  from 
other  Federal  or  from  state  courta : — 
(I.)  From  other  Federal  courts;  (II.) 
from  state  courts;  (o)  power  <rf  Con- 
gross  to  authorise  removals;  (b)  re- 
movals under  D.  B.  Bev.  Btat.  |  641, 
to  protect  Federal  rights:  (1)  terms 
Of  atatute  generally:  (2)  locsi  preju- 
dice; (3)  dlecrlmlnatlon  as  to  Jurora; 
(4)  effect  ot  removal ;  (o)  removala 
under  D.  S.  Rev,  Stat.  |  643.  ot  causes 
against  Federal  alBeerB;  (1)  terms  at 


■.Sogle 


Ikdbz  to  NoTBa. 


■tmtDU  (tneMllr;  (2)  eomiMDeement 
<it  prowcntlon  ;  (8)  who  entitled  to  n- 
noT«l;  (4)  effect  of  remoTBl ;  (d)  re- 
movali  niidec  act  of  Concreaa  of 
Mtrch  S.  ISas:  (III.)  from  terrltocikl 
coarti  S 

iaie.     See  CORroBiTioHa. 

■t«t*te  s(  f  raada.     See  CoNTSXcra. 

Televraphs)  liibUlt;  o(  teletnph  com- 
panr  sendlnt  m«rai««  to  oOce  aftw 
hours  of  cloriDg ; — (1.)  Nsture  of  aab- 
leet;  (II.)  rules  ■■  to  olBce  boan; 
reuanableneH ;  (III.)  notice  to  fr 
trone;  (IT.)  BpeeiaJ  coutractl  •■  to 
delivery :  (a)  nsCnr^  application,  and 
effect  g*n«r«M7:  (b)  eienna  for  non- 
compliance: <o)  contract!  reatrictlns 
lUbllltr:  (T.)  dama«ei:  (TI.)  tb*  role 
onder  atatatea  Impoilns  pcoalty  tot 
dela;  ;  (Til.)  eonduiloa  T 

low  of  profit!  a!  element  of  damaga  for 
bnach  of  contMCt  a*  ta 

S8  L.B.  A. 


TrHpBSB.     See  Dituaaa. 
UaiiFr.     Bee  also  Pbimcifu.  uro 

Bj  cootnct 
Vendor  and  vnrcbAi 


Toteir*  and  eleotlonaj  Federal  control 


■lonal  slectUHu:    (2)   olber  electlone; 


(8)     reqi 
•tate  lawai   ( 
COD!t.:     (III. 

:  (IV.) 


iCate   ofDcera   t 

1.)    under  art.  1.  C  B. 

under    art.    2.    C    8. 

14tb  A 


under   lEtli   Amendmunt:    (TI.| 

Warnntr.     See  CoRPoat.'rxOHS. 
Water!)  pnacrtptlTe  clxbt  to  poUnte  or 
obatruct  NK.  B 
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OPINIONS,  NOTES  AND  BEIEFa 

(Separate  iQdei  to  Notei  pi«ced«  thii.) 


ABOBTIOir. 

DmUi  of  Insured  while  BnbnuUlitg  to, 
•ee  Imbdsuigx,  14,  IS;  Tbial,  1. 


Erideaoa  trf,  bm  Evidikok,  30-3S. 
CoDTicticm    on    TeBtimony  of,  we  Eri- 
tmKOK,  4S. 

AOOOUHT. 

Between  Attornt^e,  u«  Eqdiit,  1 ;  En- 
DKHOE,  Notes  AXn  Bbibfs. 

AOTioH  OB  stnr. 

WLo  may  Eoforoe  Hnibuid's  Contract, 

see  ConTBAOTS,  4. 
Waiver    of    Condition   Precedent,    see 

PlXADHTQ,  2, 

1.  Ths  munidpality  and  the  abutting 
property  owner  cannot  be  sued  jointly  to  re- 
eom  damages  for  injuries  eaiued  t^  a  d»- 
teetiTe  sidewalk.  Sutton  *.  Lansdowne 
(Pa.)  409 

2.  When  one  person  agrees  witli  another 
en  a  auffidoit  consideration  to  do  a  tbiuR 
for  the  boieflt  of  a  third  .peTBon,  such  third 
person  maj  oiforce  the  agreement  if  it  Ib 
KOt  resciuled  before  acceptance.  Ranadel 
T.  Moore   (lud.)  703 

3.  No  action  can  be  maintained  on  a  con- 
tract and  bond  in  favor  of  a  municipal  cor- 
poration, conditioned  to  erect  a  plant  for  it 
Hid  turn  it  over  free  and  clear  ti  all  claims 
for  materials,  bj  a  third  person  who  has 
furnished  matenals    which    have    not  been 

r'd  for,  where  there  is  neither  an  intent 
secure  his  claim,  nor  taj  promise  legallj 
enforceable  in  his  favor.  Electric  Appliance 
Co.  V.  United  States  Fidelity  &  Q.  Co.(WiH.) 

eoo 

Xlleotlon.  of  remedlas. 

4.  If  a  person  pursues  a  cause  of  action 
which  he  erroneously  supposes  he  has,  and 
Is  defeated  because  of  the  error,  he  is  not 


precluded  thereby  from  b 


>m  suing 

in.     Pnller-Warren  Co. 

V.  barter  (Wis.)  603 

S.  The  rule  that  a  choice  of  one  of  two 

inconsistent  remedies    or    causes    of  action 

jves  the  other  ai 

B  two  such  remed 


from  unpaid  rent,  who  is  eompelfed  to  pt^ 

BUch  rent,  la  by  application  in  the  foreclo- 

suit,  and  not  aj  independent  litigatian 

with  the  receiver  at  law.     Stakes  v.  HoS- 

an  House  (N.  Y.)  870 

7.  An  administrator  at  a  person  wboae 
death  waa  caused  by  neglinnce  must  elect 
between  a  common-la.w  right  of  action  for 
mmtal  and  physical  aufferinr  of  the  int«B- 
tate,  and  a  statutoi?  cause  of  action  for  his 
death.     Thomas  v.  Maysville  Qas  Co.  (Ey.) 

147 

8.  A  person  seeking  to  recover,  for  part 
performance  of  a  contract,  from  one  who  has 
rightfully  terminated  the  same,  must  sue 
upon  the  contract  or  for  damages,  not  upon 
a  qaantum  meruit,  though  his  recovery 
must  be  upon  that  basis;  it  being  presumed 
that  he  earned  and  is  entitled  &i  the  con- 
tract rate  for  the  time  his  services  oontin- 
ued,  till  the  oontrary  is  shown  by  evidence 
to  sustain  a  proper!]'  pleaded  counterclaim. 
EildArand  v.  American  Fine  Art  Co.(Wis.) 

8SS 
NoTxa  Ann  BRstrs. 
Action ;   election  of   remedy ;   in  general ; 
(m  contract  of  sale.  604 

By  third  person  on  contract.         391,  Oil 
Voluntary    nonsuit;    right    to   commence 
new  action.  031 

Parties;  joinder  of;  diffnent  liabilities; 
municipality  and  property  owner;  injury 
from  defect  in  highway.  400 

Partiee  to  bill  in  equity  to  partition  or 
sell   land   subject  to   remainders;   nonexist- 
ence of  tenant  of  first  estate  of  inheritance. 
478 


See  Libel  aitd  Suitideb,  1. 

ADVERSE  F088E8SIOH. 

Of  Crossing    over    Railroad    Track,  sea 

EABeilEKTB,  2. 

Presumption  as  to,  see  Etidehoe,  S. 

Evidence  as  to,  see  EviDEirox,  34. 

By  Tenant,  see  Lahdlobd  aud  Tenaht. 

See  also  Liuitation  of  Aittions,  3. 

1.  A  claim  of  title,  or  specific  intent  to 
make  the  land  his  own,  is  not  neceesary  to 
perfect  the  title  of  one  in  adverse  possession 


ALtMOirr — Aptkal  axd  ICrbob. 


«l    real    Mtate   for   tha   stAtnto^    period. 

C»rnc7  T.  KtantBBfj  (Goim.)  609 

2.  Eaterlng  into  poMeulOQ  of  a  portion 


and  erecting  ■  substaDtial  iron  fence, 
to  divide  tbo  part  w>  claimed  from  the  re- 
maining part  of  the  lot,  is,  aa  to  that  pecu- 
liar charaet«r  of  property,  an  act  ahtnring 
adveTM  poaseeaion,  of  »  public  natare,  to- 
tally Irreoondlable  with  cotenancy,  and 
amounta  to  an  actual  ouster  of  others  claim' 
lug  to  be  tenants  in  oomraon  with  the  poe- 
iessor.     Koumillot  v.  Gardner  (Oa.)         729 

NoTca  AMD  Bsnra. 
See  alao  Ded)b. 

Adverse  possession ;  right  of  tenant  to  ac- 
quire title  Dj.  "" 

Title  by. 

"ntle  hj;  eesentjala  of;  apedfle  intent  to 
oust  owner.  700 

Against  cotenant;  by  grantaa  of  ootenant; 
color  of  title;  what  oonatitutN.  730 

AUMONT. 

Effect  of  IMscharga  in  Bankraptiy  on, 
see  Bankbuptoy,  4. 


See  iNTOXICATma  LnjITOIfl,  B. 

AHIHAU. 

Ordinance  for  MuuUng  Dogs,  see  Coi*- 
STiTUTioKAi.  Law,  2,  U. 

Injury  to,  on  Railroad  Track,  see 
Railsoads,  T. 
The  killing,  by  police  officers,  of  an  un- 
muzzled dog,  when  running  at  large  upon  the 
city  BtreetB,  unattended  by  any  person,  at 
a  time  when  there  is  danger  of  hydrophobia 
and  an  ordinance  requires  dogs  to  be  muz- 
iled  or  conflned,is  juattlied  byBunu's  (Ind.) 
Rev.  Stat.  1804,  g  2S5T,  the  subsUnce  of 
which  is  re-enacted  in  Burna'a  Supp.  Bev. 
Stat.  1897,  a  ES64a-28S4[)  (Ind.  Acts  1867, 
p.  178).     Walker  t.  Towle   (Ind.)  7" 

ANTEKTJPTIAI.  OOHTRAOT. 

Ae  Conaideratlon,  see  Contkaots,  4. 

AFPEAX.  Aim  ERROK. 

From  Juatice'e  Judgment,  see  Justice 
OF  THB  Peace, 

1.  Where  both  the  parties  to  a  case  i 
for  a  new  trial,  the  granting  of  either 
tion  leaves  the  case  pending  in  the  lower 
court,  and  while  it  so  remaina  a  judgment 
overruling  the  other  motion  cannot  be  law- 
fiiHv  brought  to  the  supreme  court  for  re- 
view. Central  of  Oa.  R.  Co.  t.  Murphey  A 
Hunt  (Qa.) 
Deoieioiis  TovlewaMe. 

2.  An  order  entered  upon  motion,  setting 
«"ide  a  jud{»ment  entered  upon  the  verdirt 
of  a  jury,  and  granting  a  new  trial  unless 


thereof,  is  an  intermediate  order  wUeh  is  re- 
viewable without  any  exceptiona  thereto,  un- 
der Ey.  Rev.  Stat.  ISeS,  |  3070,  on  appeal 
from  a  judgment  which  is  entered  in  accord- 
ance with  the  order,  with  hia  consent,  for  the 
redueed  amount.  Hildebrand  *.  Americas 
Fine  Art  Co.  (Wia)  821 

3.  The  diaeretion  of    the    trial    judge    in 


for  determination  by  a  tribunal  before  whicl 
the  convict  mi^ht  be  represented  by  counsel 
and  produce  witnesses,  is  not  subject  to  re- 
view by  appeal.  State  t.  jfordatrom 
(Wash.)  6S4 

1m  app«ll»t«  eonrt. 


made  part  of  the  record,  so  as  to  be  consid- 
ered on  appeal,  by  a  bill  of  eia^tiona. 
SUmberg  y.  Levy   (Mo.)  438 

Ezeeptloaat  Talalnc  gnesttou  belmr. 

6.  A  motion  for  a  new  trial  is  not  neces- 
sary to  preserre  the  right  to  have  a  review 
in  the  appellate  court  of  the  action  of  the 
trial  oourt  in  atriking  out  on  motion  a  por- 
tion of  a  pleading.  Id. 

fl.  A  statement  by  the  clerk  in  the  tran- 
script, that  motions  were  Aled  for  judgment 
on  the  pleadinga,  ia  not  sufficient  to  bring 
the  motions  briore  the  appellate  court  for 
consideration,  if  they  do  not  appear  in  the 
transcript  and  were  not  made  part  of  the 
record.  Id. 

7.  The  appdlate  court  will  not  rerienv  a 
discr^ancy  between  an  indictment  charging 
misapplictUion  of  funds  on  September  1, 
1B93,  and  proof  showing  the  transaction  to 
have  been  on  November  1,  1804,  where  no 
exception  was  taken  with  reference  to  it, 
and  there  is  nothing  to  show  that  any  prae- 
tical  injustice  was  done  W  it  in  the  trial 
of  the  cause.  Jvwett  ▼.  United  States  (C. 
C.  A.  1st  C]  5«8 
HeAriMS  and  detarmlnatifni. 

Waiver  by  Failure  to  Plead,  ee«  Pleadiho, 

1. 
See  also  »upro,  7;  infra,  23. 

8.  The  granting  of  a  preliminary  injnuc> 
tion  in  an  action  to  enjoin  the  abstractio* 
of  ore  in  alleged  violation  of  plaintifTe  min- 
ing claim  is  so  largely  a  matter  of  discretion 
that  it  will  be  sustained  upon  appeal,  wber* 
there  has  been  a  reasonable  showing  made 

support  of  the  application  in  tlie  court 


below.     Parrot   Silver   &   C.   Co. 

(Mont.)  4gi 

9.  Error  in  refusing  to  allow  the  crou- 
examination  of  a  witness  may  be  ctired  by 
aubsequeutly  permitting  such  crosB-esamina- 
tion.    Maaon  v.  Southern  R.  Co.    (S.  C.) 

B13 

10.  If  a  party  accept  a  privilege  granted 
to  take  judgment,  upon  the  theory  that  all 
facta  warranting  a  more  favorable  jndg. 
ment  are  establuhed  against  him,  be  can- 
not thereafter  change  hu  attltoda  aa  to  tha 


Afpokhoiiukht— ATTOSHBV& 


vn 


«ziateiice  of  snob  facta,  lot  tlw  purpose  of 
preveiiti&(^  a  roriew  of  an^  queition  leeiU- 
mmtely  aruing  thereon,  on  bji  appeal  from 
■uch  judgment.  Eildebraod  *.  American 
Fine  Art  Go.   (Wis.)  826 

'W^o  maj  1>e  feeftrd. 

11.  The  question  of  coata  allowed  by  the 
trial  court  will  not  be  considered  on  appeal, 
at  the  instanoa  of  the  part;  prevailing  in  the 
trial  court,  where  no  appeal  was  taken 
from  the  judgment  upon  Uiat  question. 
Carney  t.  Henneeeey  (Conn.)  699 
RcTlew  of  Terdlot  «*  findlBsa. 
RKcesBivsnesB  of  Dainages,  see  Dauagbb,  9. 

12.  The  appellate  court  will  not  interfere 
with  the  jurj's  adoption,  as  a  buia  for  their 
verdict,  of  one  of  several  theorlea  aa  to  the 
cause  of  an  accident,  where  it  ia  reasonably 
dediicible  from  the  evidence.  Liveraiwe 
Foundry  &  M.  Co.  v.  Unltm  Compress  ft 
Storage  Co.  (Tenn.)  i82 

1.3,  That  the  trial  court  foand  in  accord- 
ance with  the  testimony  of  one  witness 
against  that  of  three  others  Is  not  ground 
for  eioeption.  Condon  v.  Fomroy-Qrace 
(Conn.)  696 

14.  A  fluding  by  the  trial  court  that  cer- 
tain  land    is   overflowed   with   bai^   water 


disturbed  by  the  appellate  court.  Charnley 
V.  Shawano  Watar-Fower  k  R.  Improv.  Co. 
(Wis.)  895 

15.  A  finding  by  the  trial  court  Uiat  there 
la  not  any  doubt  of  the  sanity  of  the  accused, 
upon  which  It  refuses  to  impanel  a  jury  to 
try  that  question,  has  the  ssine  effect  on 
appeal  as  a  verdict  of  a.  jury  againat  the  ac- 
cused. Maai  V.  Oklahoma  (Okla.)  814 
Ifi.  The  appellate  court  will  not  revimv  a 
finding  of  the  trial  court  that  an  agent  for 
titjuidating  the  afTairs  of  an  insolvent  bank 
nii<iapp1ied  its  funds  by  declaring  and  pay- 
Itip  a  dividend  on  stock  belonging  to  hin)»df, 
while  he  claims  that  it  belonged  to  a  third 
person,  where  there  was  persuasive  evidence 
to  go  to  the  jury  in  favor  of  the  finding, 
among  which  waa  the  nonproduction  of  the 
chpck  by  which  the  money  waa  paid,  and  the 
existence  of  uncollected  indebtedness  of 
the  third  person  to  the  bank  of  more  than 
the  aronunt  of  the  dividend.  Jewett  v. 
United  States  (C.  C.  A.  1st  0.)  fi68 

PreJ«dlol»l  errora. 

17.  Refusing  to  allow  a  witness  to  answer 
a  question  which  calls  for  an  expression  of 
opinion  will  not  warrant  reversal,  even  if 
erroneous,  when  it  waa  harmlesi.  Mason  v. 
Southern  R.  Co.   (S.  C.)  913 

18.  An  inapplicable  illustration  in  an  in- 
atruction  to  the  jury  Is  not  prejudicial  er- 
ror, if  it  ia  not  such  aa  to  mislead  them. 

Id. 

19.  A  technical  error  in  saying  that  an 
infant  sixteen  months  old  could  not  be  a 
trespasser  is  not  prejudicial  error  in  an  In- 
struction to  the  jury  as  to  the  killing  of 
the  infant  by  a  train,  when  the  remarks  of 
the  judge  draw  the  attention  of  the  jury  to 
the  distinction  between  the  infant  and  an 
S3  L.  R.  A.  < 


adult,  and  atate  that  aneh  an  Infant  could 
not  I>e  guilty  of  CMitributwy  negiigance,  and 
does  not  know  right  from  wrong.  Id. 

20.  An  instruction  pvmitting  one  charged 
with  conspiracy  to  murder  to  be  found 
guilt?  as  an  acceeaory  before  the  fact, 
whethar  he  was  present  at  the  time  of  the 
shooting  or  not,  ia  not  prejudicial  error 
where  there  is  no  evidence  that  accused  was 
present.     Fowers  v.  Coto.  (Ky.)  24S 

21.  A  refusal  to  instruct  a  jury  in  accord- 
ance with  suggestions  contained  in  special 
quesUona  presented  for  aubmisaion  to  them, 
or  the  giving  of  instructions  in  regard  to  a 
particulai  subject,  is  not  reversible  error,  if, 
r^  the  verdict  rendered,  it  is  dear  that  the 
facts  necessary  to  the  applicability  of  such 
instructions  given  or  refused  did  not  exist. 
Teach  V.  Milwaukee  Electrio  R.  ft  Light  Co. 
(Wis.)  ■   618 

22.  A  correction  of  an  instruction  during 
the   argument  is   not  ground   for  reversai. 


amendmenta  should  not  ordinarily  be  made 
after  the  argument.  Henderson  v.  Qayton 
(Ky.)  14S 

Jadcsuest. 

23.  An  aitpeal  by  a  purchaser  of  a  pledged 
note  at  an  invalid  sale  of  it,  from  a  decree 
allowing  his  claim  agMnst  Uia  estate  of  an 
indorser  only  for  the  anunint  which  he  paid 
tor  the  not^  and  denying  bis  rigbt  to  the 
face  value,  brinos  up  the  question  of  his  title 
to  the  note,  and  authorises  the  court  (o  re- 
verse the  decree,  not  only  so  far  as  it  is 
against  him,  but  also  that  part  of  it  which 
is  in  hia  favor.    Mosea  t.  Grainger  (Tenn.) 

B6T 
ItelieaiinB. 

24.  A  motion  for  a  new  trial  for  nevrly  dis- 
covered evidence  cannot  be  considered  on  • 
petition  to  rehear  on  appeal,  even  if  due  dili- 
);enc0  haa  been  shown.  Fleming  v.  Borden 
(N.  a)  318 

NOIKS  AND  BBIETS. 


ASSATTX.T. 

By  Servant,  Uastar's  Llabill^,  see  Mam- 
TSa  AND  Sesvant,  11. 


See  PiTBiJO  Ikfbovxhents. 

ASSXGKMEirT. 

Of  Overdue  Corporate  Notes,  see  C 

aATIOITB,  9. 


Partnership  between,  see  EQinrr. 
Administrator   aa  Assistant  Attorney, 

see   ExiCUTORB   and    AnifinisiSA- 

8ee  also  I^^stopfcl,  1. 
1.  The  relation  of  attomw  and-dlMlt  bi 

...hXiOcJIc 


B  ASS  ABK — B  ASBL 


tjoa  ia  bound  to  ditcharge  his  duties  to 
nlient  wiUi  the  atricteat  fidelity,  uid  hs  it 
Amenable  to  the  Bummftry  juriwiictioii  ol  the 
court   for   dereliction   of   du^.     Re   Erans 
(UUh)  962 

2.  An  attorney  who,  in  tlie  pursuit  of  bia 
profeision,  maJcea  an  agreement  which  is 
against  public  policy,  is  guilty  of  a  flagrant 
breach  of  professional  duty.  Id. 

3.  A  party  employed  to  act  a«  agent  in  se- 
curing the  serricea  of  attorneys  cannot  con- 
bract  to  receire  a  portion  of  the  fees  himaell 
as  Msiatant  attorney.    He  cannot  be  both 

CrincipaJ  and  agent,  for  such  a  transaction 
I  against  public  policy  and  void.  Id. 

4.  Champerty  renders  an  attorney  amen- 
able to  the  sunmutiy  jurisdiction  of  the 
court,  notwithstanding  it  may  be  effectual 
M  a  defense  to  the  enforcemmt  of  a,  con- 
tract Id. 

5.  The  summary  proceeding  of  diabarment 
is  dvil,  not  criminal,  but  requirae  more  than 
a  preponderance  of  the  evidence.  The  guilt 
of  the  attorney  must  be  clearly  established. 


Disbarment;  grounds  for. 


BA2TSR1TPTOT. 

Showing  Jurisdiction   in  Pleading,  see 
PixADtna,  G. 

1.  A  bankruptcy  trustee  has  suffldeot  in- 
terest to  be  entitled  to  contest  the  claim  of 
the  bankrupt's  landlord  to  a  Hen  on  the  as- 
seU  for  rent  Atkins  v.  WUcoz  (C.  a  A. 
6th  C.)  118 

2.  A  petition  for  b&iikrupt«T  filed  by  a 
tenant  at  a  time  when  there  is  no  default 
in  payment  of  rent  notes  does  not  mature 
the  notes  for  the  remainder  of  the  term,  so  as 
to  give  the  landlord  a  lien  on  the  bankrupt's 
BsaetH  for  their  amount,  under  a  provision 
in  the  contract  that  upon  failure  to  pay  rent 
punctually  the  rent  tor  the  unexpired  torm 
shall  at  once  become  due  and  exigible.        Id. 

3.  Under  a  statute  requiring  debts  to  be 
fixed  liabilities  absolutely  owing  at  the  Ume 
of  flting  the  petition,  to  be  provable  in  bank- 
ruptcy, claims  for  unaccrued  rent  are  not 
provable,  where  by  the  terms  of  the  lease 
the  rent  is  to  abate  in  ease  of  destruction  of 
the  property  or  the  leasee  is  deprived  of  its 

DlseliBrc*. 

4.  A  diacharee  in  bankruptcy  Includes  lia- 
bility under  a  Judgment  for  future  instal- 
ments of  alim<»iy,  where  the  state  law  makes 
the  husband  an  ordinary  debtor,  under  such 
Judgment,  for  a  fixed  sum  of  money  for  which 
63  L.  R.  A. 


hia  cstato  is  liable,  in  the  same  maniMr  Uiat 
it  would  be  liable  for  a  debt  due  upon  any 
contract.     Fito  v.  Vlte  (Ky.)  206 

6.  A  debt  arising  from  the  sals  and  eollac- 
tion  of  the  proceeds  of  pr(^>erty  coaditJonal- 
ly  sold  to  the  vendor,  with  retention  of  title 
until  the  payments  were  made  as  required 
by  the  contract,  is  not  within  the  provisim 
ol  the  bankruptoy  act  excepting  from  the 
operatiiMi  of  the  discharge  debts  created  by 
fraud,  eto.,  while  a    '  _        ..       . 


any  fiduciary  capacity ;     but   the   diach&rg« 
will  reach  it  under  tbe  othor  provii'' 
the  act     Bryant  v.  Kinyon  (Mich.) 


hold  the  principal  liable  for  selling  am 
verting  the  proceeds  of  property  sold  t 
on  condition  cannot  be  held  after  the 


6.  A  Bure^  on  a  capias  bond  In  a  snit  to 
and  coD- 

the  prin- 
cipal haa  been  discharged  in  bankruptcy.  Id. 

Nona  AND  Briefs. 

Bankruptcy;  new  promise  aftw  diadiarge 
by.  SeS 

Liability  of  surety  mi  capias  bond;  tl- 
feet  of  discharge  in  bankrupt?;  liabili^  for 
conversion  as  arising  from  fiduciary  rela- 
tion within  atatute.  801 

Alimony  as  provablo  debt.  SOS 

Priori^  of  ousting  liena  and  equities;  of 
claim  for  future  rent  119 

BAlfKS. 

Estoppel  to  Claim  Deposit,  see  EsTOi>- 

PEL,  3. 
Indictment  for  Miaapplying    Funda    of, 

see  iNmcncENT,  4,  6. 
Interest  on  Deposit,  see  Ihterest. 
Inches  aa  to   Deposit,   see   Liicitatior 
or  Actions,  6. 
1,  A  shareholder  is  not,  by  reason  of  bia 
relation  to  the  bank,  precluded  from  recover- 
ing back  a  deposit  fraudulently  taken  W  the 
bulk  when  insolvent.     Richardson  v.  Ouvier 
(C.  C.  A.  6th  C.)  lis 

S.  A  cashier's  check  given  to  a  depositor 
as  a  mere  acknowledgment  of  indebtedness 
on  the  part  of  the  bank  to  him,  being  in 
legal  effect  the  same  as  a  certifieato  of  de- 
posit or  a  certified  check,  does  not  amount 
to  an  assignment  to  him  by  the  bank  of  the 
amount  of  the  chedc,  so  as  to  give  him  any 
better  right  against  the  receiver  of  the  bank 
than  he  would  have  hod  by  reason  of  his  or- 
iginal deposit  Clark  v.  Chicago  Title  ft  T. 
Co.   ail)  £3C 

3.  An  agent  appointed  to  wind  up  the  af- 
fairs of  an  insolvent  bank  ia  subject  to  in- 
dictment under  U.  S.  R«v.  Stat.  }  6209,  is 
case  he  wilfully  misapplies  its  funds,  al- 
though such  cMee  was  not  created  by  statute, 
since  it  has  l(»ig  been  recwnized  as  per- 
mitted by  law,  and  the  word  "agent"  ia  nsed 
in  the  statute  as  descriptive  (rf  thoe*  subject 
to  Its  provisiona.  Jewett  v.  United  BtatM 
<C.  O.  A.  1st  C.)  668 

4.  That  an  agent  to  wind  up  the  affairs  of 
an  insolvent  bank  was  appointed  by  vote  of 
Uie  stodcholders  does  not  make  him  thdr 
individual  orient,  rathsr  than  Uie  agmt  <k 


.  tlia  eoiTor&tion,  to  as  to  t«ke  him  out  of  tha 

provlBioiu  of  U.  8.  Ksv.  Stat.  |  5209,  which 

•rovidea  (cnr  tfae  punishment  of  agents  of 

Muiki  who  miiappV  tlie  bank  funda.        Id. 

Notes  axs  BKixra. 

Banks  i  liability  of  cashier  for  negligence. 
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Agent  in  liquidatioD  aa  agent  of  bank. 


A  bi^le  path  eonstrnoted  vith  the  pro- 
ceeds of  a  tu  on  bicycles  is  a  highway  for 
biuyelista  and  pedestrians.  ElUa  *.  Frazier 
(Or.)  464 


1.  Chuter  anthori^  to  lleense  bill  post- 
«rs  and  preecribo  the  temu  and  condiEions 
opon  which  any  such  liomso  shall  be  granted 
iuelodea  power  to  regulato  the  beiffbt  of 
board*  erected  for  the  purpose  of  bill  post- 
tog,  so  far,  at  least,  a*  such  r^;ulation  is 
iMoeMuy  to  the  safety  or  welfare  of  the  in- 
babltanU  of  the  city  or  persons  passing 
ftlong  the  street.  Rochestfo-  t.  West  (N. 
Y.)  fl48 

2.  Liability  for  orecting  a  billboard  in  ex- 
oeaa  of  the  hesgbt  authorized  by  ordinance  is 
W>t  contrcdled  by  the  fact  that  no  injui^ 
has  occurred  by  reason  thereof,  or  that  it  is 
improbable  that  any  such  injury  will  occur 
tlieiefTom.  Id. 

S.  An  ordinance  limiting  the  height  of 
Mllboards  to  6  feet,  unless  permissioa  to  ex- 
ceed that  height  is  flxpresslj  given  by  the 
eommon  council,  is  not  unretMonable,  or  an 
Bodue  Teatraint  of  a  lawful  trade  or  buai- 
■eas,  or  a  restraint  upon  a  lawful  and  ben- 
■flcial  use  of  private  property.  Id. 

BIIX8  Ain>  voTm. 

For  Rent,  <ee  BANKBttPror,  2. 

Of  Corporation,  Assigaineut  of,  see  Cob- 


Farol  Evidence  as  to,  see  Evideiiok,  14. 

If  mortgaged  property  is  sold  and  is  peJd 

for  by  check  payable  to  the  mortgagor,  who 

tbarevpon   inaorses   and   delivers  it  to   the 

BiArtgagee   for   the   purpose   of   bavinr   the 

trooeeds  applied  upon  the  debt,  the  Tatter 
I  not  a  bona  flde  holder  for  vaiue  and  with- 
out notice  of  the  equities  whii^  may  have 
grown  out  of  the  falsity  of  repreeentations 
or  failure  of  a  warranty  of  the  quality  or 
condition  of  the  property  sold.  NatiMial 
Otuscns'  Bank  v.  Erti  (Minn.)  174 

Nona  aim  Bbiefs. 
Bills   and   notes;   new  promise  to  create 
HaMUty  on.  366 

Righta  as  to  sale  of,  when  pledgwi.      S67 
n  L.  R.  A. 


BONDS. 

Suit  on,  l^  Third  Person,  sao  Aonoit 

OB  Sinr,  3. 
Effect   on    Surety    of    Prindpal's   Dis> 

charge  in  Bankruptcy,  sea  BuiK- 

KTproT,  8. 

1.  Failure  to  disclose  to  persona  ^gning 
an  agent's  bond  in  ignorance  of  tlie  fact, 
that  he  has  been  short  In  his  aocounta,  and 
is  retained  in  his  employment  only  on  condi- 
tion that  he  pays  the  shortage  and  execute* 
a  new  bond,  is  such  a  fraud  on  Uieir  rights 
as  will  discharge  them  from  all  liability  on 
the  bond.  Connecticut  Gen.  L.  Ins.  Co.  r. 
Chase  (Vt.)  CIO 

2.  Beoovery  on  a  bond  conditioned  that  a 
poetmaster  shall  turn  over  the  money  tc 
eeived  in  the  moaey  (vder  department  of  hie 
office  is  not  prevented  by  the  fact  that  the 
money  was  embezzled  without  his  fault  or 
neglect,  by  a  clerk  holding  ot&ee  under  the 
civil  service  rules  of  the  govarnntent.  Bryan 
V.  United  SUtes  (O.  C.  A.  0th  C.)  819 

3.  Payment  In  full  and  acceptance  of  a 
plant  by  a  city  under  a  contract  for  its  con- 
struction will  release  suraties  on  the  con- 
tractor's bond  from  liabilitv  under  a  con- 
dition that  materials  shall  be  paid  for, 
where  the  contract  provides  that  before  pay- 
ment is  made  the  contractor  shall  present 
receipts  in  full  for  all  materials  furnished. 
Electric  Appliance  Co.  v.  United  Btatw  Fi- 
delity A  Q.  Co.   (Wis.)  OOa 

NoTsa  AND  Bbiktb. 

B<mds;  of  city  contractor;  liaHIity  on,  t* 
laborers  or  materialmen;  power  of  munici- 
pality to  take.  610 

Rights  as  to  sale  of,  when  pledged.     S57 

Release  of  surety  by  concealment  of  risks 
known  to  obligee.  611 

Liability  of  surety  of  poatrooater  for  de- 
linquencies of  BubordJJiates.  218 


BOOHS. 

Oral  Contract  as  to,  see  CommAon,  7. 
See  also  Watebs,  £. 


Evidence  of,  see  EnoEiTtK,  37. 


The  concealment  of  the  identity  of  tha 
purchaser  from  his  principal  will  not  pre- 
clude a  broker  from  recovering  his  oommis- 
sion  on  a  sale  of  land,  where  it  doea  not  ap- 


om 


BlOTHBBS  iXD  BiBTEBB — UAOBIEBa. 


pear  that  thera  was  airrthing  in  the  facta 
or  eircumstancea  to  render  that  fact  of  any 
importRnce  to  the  aeller.     Vmmt  v,  Carson 

Notes  xitd  Baixn. 


BROTHERS  AND  SISTERS. 

Insurable  InUreat  to  Life  of,   i 
BUBAXCB,  8,  9. 

BunAHTas. 

Noras  mo  Buetb. 
Buildings;    pre8cripUT«  rig^t    to 


See  CoBPBB,  NoFES  un>  Buets. 


Duty  to  Deliver  Telegram  to  PaaBenger, 

see  EnnEncE,  E. 
Presumption    of   Negligenoa,   Me   Bn- 

DESCE,  4. 

Special  Privilege  of  Hacks,  see  Hackb; 

Injckctioh,  2. 
Servant  as  Passenger,  see  Masteb  am 

Servant,  4. 

1.  A  BteaiDsbip  company  is  not  liable  for 
the  nondelivery  to  a  passenger  of  a  telegram 
which  the  captain  has  taken  for  him.  where 
no  habit  or  custom  is  shown, — no  boldirig 
out  to  the  world  of  the  captain  sj>  having  au- 
thority to  do  such  an  act.  Daviee  v,  Kast- 
em  Steamboat  Co.  (Me.}  230 

2.  An   employee  of   a   passenger   railway 


conaideratioii  for  his  services,'  standi  like 
anyone  else  traveling  on  a  free  pass  condi- 
tioned that  the  user  shall  assume  risk  of  In- 
jury, notwithstanding  the  transportation 
would  probably  not  be  bestowed  in  the  ab- 
sence of  the  employment.  Peterson  t.  Seat- 
tle Traction  Co.   (Wash.)  58fl 

n.  One  who  boards  a  train  which  he 
should  know  does  not  stop  at  the  station  for 
which  he  has  a  ticket,  in  Uie  hope  that  it 
will  do  IK>  and  so  afford  him  an  opportunity 
of  reaching  his  destination,  and  who  refuaes 
to  pay  ths  additional  fare  to  the  first  stop- 
ping plac«  upon  the  conductor's  demand,  is 
a  passenger  within  the  meaning  of  a  stat- 
ute requiring  the  ejection  of  passengers  at 
usual  stopping  places.  St.  Louis  8.  W.  R. 
Co.  T.  Harper  (Ark.)  220 

4.  A  railroad  company  cannot  eject  from 
its  train  a  boy  ten  years  old  who  is  tres- 

Sassing  on  it,  ot  cause  him,  by  fright  or 
:ar.  to  leave  the  train  while  it  is  in  rapid 
motion  so  as  to  endanger  his  life.  Enrlght 
T.  Pittsburgh  JuneUon  R.  Co.  (P*.)  330 
E3  li.  R.  A. 


5.  Mich.  Pub.  Acta  1891,  act  No.  90.  pro- 
viding f(v  the  iBsaaaoe  of  family  mileaga 
tickets,  cannot  be  deemed  an  exercise  of  the 
power  of  ameodment  reserved  in  the  charter 
of  the  Michigan  Central  Bailroad  Company, 
as  it  does  not  purport  to  be  an  amendment 
of  the  charter,  and  contains  no  provision 
for  compensating  the  company  Ira  the  loss 
of  its  exclusive  right,  under  the  charter,  to 
fix  its  fares.  Pingree  v.  Michigan  C.  R.  Co. 
(Mich.)  27* 


Measure  of  Damages  as  to,  see  Dahaoeb.  7. 
S.  A  sleeping-car  company  through  irhoee 
negligeace  a  satchd  of  a  passenger  is  lost 
is  liable  tor  mileage  ticketa,  which  It  is 
usual  for  such  persons  to  carry,  for  opera 
glasses,  compaas,  razor  and  aocoutrements, 
and  nasal  springe,  with  aocompanimenta. 
which  were  in  the  satchel,  but  not  for  a 
pistol.  CooQ^  V.  Pullman  Palace-Car  Co. 
(Ala.)  090 

7.  The  reasonable  exercise  of  care  to  pro- 
tect the  baggage  of  a  sleeping  passenger  is 
not  shown  by  a  sleeping-car  company  which 
allows  a  number  of  passengers  to  leave  the 
car  at  a  station,  with  baggage  in  their 
hands,  without  paying  any  attention  as  to 
whose  it  is.  where  an  employee  is  present 
who  knows  the  baggage  of  the  sleeping  pas- 
senger, and  by  attention  might  prevent  its 
removal  from  the  ear  by  a  singer.  Id. 
Freiclit. 

8.  A  carrier  failing  to  comply  with  Uie 
requiremenU  of  Qa.  (Sv.  Code,  9  2317,  aa  to 
tracing  "freight"  which  has  been  lost,  dam- 
destroyed,  and  giving  information 


Central  of  (>a.  R.  Co.  v.  Mnrpb^ 
ft  Hunt  (Oa.)  720 

0.  A  railway  company  in  its  cajiaeity  as 
a  common  carrier  may,  as  the  basis  for  fix- 
ing its  charges  and  limiting  the  amount  of 
its  corresponding  liability,  lawfully  make 
with  a  shipper  a  contract  of  affreightment 
embracing  an  actual  and  bona  fide  agree- 
ment as  to  the  value  of  tJie  property  to  bs 
transported;  and  in  aucb  case  the  latter, 
when  loss,  damage,  or  destruction  occurs, 
will  he  bound  by  the  "agreed  valuation." 
But  a  mere  general  limitation  as  to  value, 
expressed  in  a  bill  of  lading,  and  amountii^ 
to  no  more  than  an  "arbitrary  preadjust- 
ment  of  the  measure  ot  damages,  will  not, 
though  the  shipper  assents  in  writing  ta  the 
terms  of  the  document,  serve  to  exempt  a 
negligent  carrier  from  liability  for  the  tme 
vaTue.  Id. 


10.  Tlie  legislature  has  the  power  to  fix 
the  maximum  passenger  and  freight  rates 
which  railroad  companies  may  charge.  Pin- 
gree  v.  Michigan  C.  R.  Co.  (Uich.)  274 

11.  The  exclusive  right  to  fix  freight  aad 
passenger  rates  within  the  maximum  limit, 


not  be^  lost  or   surrendered  by  t 
lany'a  acceptance  of  additional   privilegei 
inder  acta  professedly  or  impliedly  amends- 


Cabe— CsABrnza. 
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tarv  td  ft*  charter,  and  imder  the  general 


corporationB. 

12.  The  exclusive  power  to  fix  paaaenger 
and  freight  rates,  within  the  maximum 
limit,  which  could  not  be  impaired  by  subae- 
quent  l^slation  a-ttempting  to  fix  such 
rates,  was  conferred  upcm  the  Miehiran  Cen- 
tral Kailroad  Company  by  j  16  of  its  char- 
ter, providing  that  it  ehalt  be  lawful  for  the 
eompany  to  Sx  the  tolls  and  charges  for  the 
transportation  of  property  and  pereoos,  Bub- 
jeet  oalj  to  a  limitation  as  to  passengera 
of  3  cents  a  mils;  and  such  power  is  not  lim- 
ited by  fii  11,  30,  authorizing  the  company 
to  charge  such  tolls  as  shall  be  lawfully  ea- 
tJibliBh^  by  by-laws,  and  to  pass  such  by- 
laws as  shaJl  be  necessary  to  cany  into  exe- 
cution the  powers  vested  in  it,  provided 
they  are  not  oontraiy  to  the  laws  or  Cw- 
atitulion  of  the  Umted  States  or  of  tbe 
BUte-  Id. 
Keoplac  lloket  offiee  opem. 

See  also  Coukts,  4. 

13.  The  duty  to  keep  ticket  offices  and 
waiting  rooms  open  at  least  thirty  minutes 
before  the  departure  of  a  passenger  train 
from  a  "regular  passenger  depot"  from 
ivhich  such  trains  start  or  at  which  they 
regularly  stop,  imposed  by  Kj.  Stat.  S  7S4, 
does  not  extend  to  the  opening  of  such  rooms 
for  night  trains  for  the  sale  of  ticketa  for 
which  the  railroad  csmpany  had  never  kept 
■uch  rooms  open  or  charged  passengers  get- 
ting on  them  more  than  ticket  rates.  Louis- 
ville 4  N.  R.  Co.  V.  Cwn.  |Ky.)  149 

14.  The  opening  of  ticket  offloes  at  depots 
during  intervals  when  they   are  not  r^ni- 


ing  rooms  to  be  k^t  open  thirty  minutes 
before  the  departure  of  a  regaiu  passenger 
train  "from  every  r^ulat  passenger  depot 
from  which  such  tTBtns  start  or  at  which 
they  regularly  stop."  Id. 

TIeket  brokara. 
See  also  Cokstitdtional  Law,  4. 

15.  Railroad  tickets  in  the  handa  of  pas- 
eengerg  are  not  property  within  the  consti- 
tutional meaning  of  that  term.  Jannin  v. 
State  (Tex.)  349 

16.  Conflning  the  sale  of  railroad  tickets 
to  the  eranpany's  agents  is  not  the  groat  of 
a  monopoly.  Id. 

17.  The  sale  of  passage  tickets  on  rail- 
roads may  be  confined  by  statute  to  agents 
of  the  railroad  eompany,  and  a  penalty  im- 
posed upon  the  sale  by  other  persona.      Id. 

Notes  and  Bbufs. 
Carriers  j  damage  by  elements  in  contracts 


of. 
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Servants  aa  passengers  during  tranapor- 
tation;  contract  for  free  transportation.  587 

Liability  of  sleeping-car  cwnpany  for  bag- 
gage. 691 

One  OD  wrong  train  as  passenger;  one  not 
*  intending  to  pay  fare  as  passenger;  duty  of 
carrier.  220 

33  !<.  R.  A. 


Discrimination  M  to  use  of  prcmiH*  for 
soliciting  business.  224 

Legislative  power  to  regulate  rates;  re- 
striction on,  by  contract.  274 

Legislative  regulation  of  sale  of  ticketa. 
350 
GASE. 

One  who  wrongfully  enters  a  blacksmith 
shop  and  kindles  a  fire  in  the  forge  is  liable 
in  case  for  consequential  injuries  caused  by 
the  fire  spreading  and  destroying  the  build- 
ing and  personal  pn^rt;  therein.  Wyant 
V.  Crouse  (Mich.)  e26 


Adverse  Possession    ol,    see    AnvEBSi 

PoBSEsaioN,  2. 
Damage  for  I^espaasing  on,  se«  Dam- 


1.  Municipal  authorities  cannot  grant  to 
a  private  corporation  land  granted  by  the 
Umted  States  to  the  d^  in  tmst  for  "pub- 
tic  uses"  and  which  has  been  set  apart  by 
ordinance  ratified  by  the  legislature,  as  a 
cemetery,  to  be  "absolutely  dedicated  as 
such,"  although  the  grantee  intends  to  use 
it  as  such  and  to  bury  there  at  its  expense 
bodies  of  its  members  who,  if  not  memt>ers 
of  It,  would  be  buried  at  the  ezpense  of  the 
city.  Ia  Bodeta  Italiana  Di  Uutua  Bene- 
ficienxa  v.  San  Franeiseo   (Cal.)  382 

2.  The  statutory  duty  of  a  health  officer 
to  issue  burial  permits  upon  certain  con- 
ditions does  not  require  the  issuance  of  such 
permits  to  bury  in  a  cemetery  the  use  of 
which  baa  be«k  forbidden  by  the  municipal* 
ity.  Id. 

NOTEB   ARD   BBIEB«. 


1.  A  stipulation,  in  a  contract  between  at- 
torneys and  client,  for  the  payment  by  the 
attorneys  of  the  costs  of  the  litigation,  Is 
against  public  policy,  champertous,  illegal, 
and  void.     Re  Efvans  (Utah)  052 

2.  While  it  is  permissible  for  a  near  kins- 
man of  a  poor  suitor,  out  of  charity,  to  as- 
sist him  in  the  maintenance  of  his  suit,  such 
kinsman  cannot  do  so  as  a  speculative  ven- 
ture based  upon  a  contract  to  share  in  the 
proceeds  in  case  the  suitor  should  recover. 


Notes  aitd  Bbiktb. 


Id. 


See  also  Attositetb. 


Notes  Airv  Bxan. 
CbaritJea;  indeflnit«new  as  to 


boriWaiT. 


CH&TTBL  MOBTaASS— GOItlPIKAOT. 


Uere  foilur*  of  ui  indoraw  to  preacnt  a 
check  for  payment  for  eleven  months,  dur- 
ing which  time  the  maker  paya  tlie  amount 
to  the  payee  on  hia  aasuTance  that  the  check 
ia  mislaid  and  that  he  will  return  it  when 
found,  will  not  eatop  him  from  enforcing 
payment,  where  the  maker  relied  wholly  on 
the  word  of  the  payee  in  making  hia  pay- 
ment.    Bradley  v.  Andrua   (C.  C,  A.  "^  "  ' 


Nona  AND  Baura. 


432 


Cheeks;  ^ect  on  drawer'!  lialuli^  of  d*- 
Uy  in  presenting  chedc  where  drawee  re- 
maina  aolvent: — (I.)  Neeeaaity  of  loaa  ti 
drawer's  discharge ;  (II.)  what  loaa  auffld 
ent  to  work  diacharge.  43! 

Of  caahier  aa  aoaignroent  of  ita  unount 
rlghte  of  bank     "     ' 


Sm  Mcmcipu.  OoBPO&aTioira. 
01 V  111  DEATH. 

Descent  of  property  upon  hnrs  la  not 
east  by  the  fact  of  auch  aentance  and  impris- 
onment under  Ran.  Gen.  Stat.  ISQS,  {  5683, 
which  proTidea  that,  when  a  person  ahall  be 
iropriBoned  under  a  aentence  of  imprison- 
ment for  life,  his  estate,  property,  and  ef- 
fects ahall  be  adminiat«r«d  and  dispoaed  of 
in  all  respects  as  if  he  were  naturally  dead. 
Smith  V.  Becker  (Kan.)  141 

Notts  aitd  Bsucn. 


OrVTX.  BIGHTI. 

See   BxuoTAi:  of   Caubes,    Notsb   Aim 
Bsixrs. 


NoTKs  AND  Btnn. 

Cohabitation;  aa  conaidaa-ation  for  aubae- 

quent  promiaa  to  pay.  3B7 


1.  A  railroad  privilef(e  tax  "for  taking  up 
and  transporting  freight  and  pasaengera 
from  one  point  in  thb  atato  to  another 
point  in  this  atate"  does  not  affect  inter- 
state commerce.  EnoxrillB  ft  O.  R.  Co.  v. 
Harria  (Tram.)  921 

2.  The  prohibition  of  the  tranaportation 
of  natural  gas  out  of  the  atato,  by  Ind.  act 
March  9.  1869,  is  unconstitutional  becauae 
natural  gaa,  when  reduced  to  poseeesion,  ia 
a  commercial  commodity,  so  that  ita  brans- 
portation  out  of  the  sttUe  la  a  matter  of  in- 
t«r8tftt«  commerce.  Manufacturers'  Gaa  & 
O.  Co.  T.  Indiana  Natural  Oaa  A  O.  Co. 
(Ind.)  1S4 
03  lb  R.  A. 


Nom  AKn  Bxm. 
Commerce;    interfcranae    with 


1  ol  talagn^ih  aad 


by  regulation 

telephone  companies.  i/s 

Oame  lawa  aa  afFeotlng  Intcrstato  eou- 

merc«.  134 

ooMFoiinoir  with  oreditobs. 

Noixs  Am  Bbietb. 


CONDUITS. 


/OHamnnaif  AL  I 


GOMTXIOT  OF  IiAW*. 


by  him  to  the  inanrcr's  agent,  although 
was  laaued  l^  a  forsign  CM'poratian  in  An- 
other atato,  and  ezpreaaly  provides  that  it 
ahall  be  construed  aooordlng  to  the  laws  of 
that  atate,  where  it  alao  provides  that  it 
ahall  not  be  in  force  until  actual  payment 
of  the  premium.  CraTena  v.  New  Tork  I* 
Ina.  Co.   (Mo.)  305 

2.  life  policies  lasued  by  foreign  compa- 
nies, whicli  do  not  take  effect  nntQ  they  are 
delivered  to  the  insured  and  prcanium  col- 
lected from  him  In  the  atate,  are  subject 
to  Mo.  Rev.  SUt.  1879,  K  6983.  6985,  pro- 
viding for  extensiona  of  the  policy  for  the 
full  aum  for  auch  time  as  three  fourths  of 
the  net'revenue  will  pay  tor,  in  caae  of  de- 
fault alter  two  full  annual  premiunu  have 
been  paid,  notwithatanding  provlaions  for 
forfeiture  In  the  policies.  Id. 

Nona  AiTD  BuETS. 


ooiraEKT. 

To    Operation   of    Street   lUIlwAy,   m* 
Stmxt  Railway  L 


0Oir«PIBACT. 

Evidence  of  Conaplratora,  aee  BriDEira, 

30-33. 
Evidence    to    Estahllah,    aee    XriDEira, 

4S- 

Indictmeut  for,  aee  ImionixiiT,  2,  S. 

To  Murder,  aee  Tbiai,  S- 

l.  To  render  one  reepMuible  tor  an  act 

committed  In  forthsranca  of  a  conapira^, 

his  will  must  contribnto  to  the  thing  acta-  • 

ally  done,  ao  that  If  the  conspiracy  is  to 

commit  a  wrongful  act  not  requiring  a  d*- 


CoMBTITDTIOHAIi   LaV. 


praTBd,  wickad,  or  malignant  ipirit,  a  oon- 
■pirator  merdj  aa  auch  will  not  be  piilty 
«f  murder  in  case,  in  oarrTing  out  the  com- 
mon design,  a  co-c(Hupirator  icilla  a  person. 
Povera  r.  Com.   (Ey.)  245 

2.  To  render  a  conspirator  guiltj  of  a 
murder  committsd  b^  a  co-couspiratcff  It 
miut  have  been  committed  in  furuierance  of 
the  cousplracj,  and  have  be«n  the  neces- 
aarf  and  probable  result  of  the  ezaoatiim  of 
the  conspiracy.  Id. 

OOMSTITTTTIOMAI.  lAW. 

Impairing  Obligaticm  ot  ContnMta,  MS 

OONTKAOtS,  16,  17. 
See  also  MumoiPU,  CosPCHMTIonB,    1, 

10,  11. 


t  lor  citiea  cann^  be  neld  nncoiutJ- 
tntional  for  Tiolating  the  spirit  of  the  Con- 
atltution,  or  that  mneral  Intent  which  pr»- 
s  to  tha  people  the  right  of  local  self- 


:  ni.  Elkin  ^ 


Moir 


gOTemment. 

(Pa.)  BS7 

Dalegatloa  of  power. 

2.  Ko  delegation  of  leglslatiTB  power  is 
made  bj  an  tvdinanoe  requiring  that,  when- 
•ver  the  maror  may  apprehend  that  there  la 
danger  of  the  eodatence  or  spread  of  hydro- 
phobU  within  or  near  the  city,  he  shall  is- 
sue a  proclamation  requiring  all  persona 
poaseMUig  dogs  to  confine  or  securdy  muz- 
Ele  than  for  a  period  of  not  leas  than  tbli^ 
tj  or  m<x«  than  ninety  daye,  and  providing 
a  penalty  of  not  leea  than  V3  or  more  than 
926  for  failure  to  ob^  the  proclamation, 
since  the  mayor  acts  merely  as  the  agent 
of  the  common  council ;  and  the  ordinance  ia 
enforceable,  according  to  ita  «wn  proviaious, 
for  the  term  fixed  by  the  proclamation. 
Walker  t.  Towle  (Ind.)  740 


tional  by  the  tact  that,  as  a  temporary  expe- 
dient to  prevent  a  gap  in  the  government, 
the  governor  is  given  power  to  appoint  a 
temporary  executive,  the  time  of  whose  ap- 
pointment, and  therefore  that  of  the  taking 
effect  of  the  act,  ia  left  to  hfs  discretion. 
Com.  ex  rel.  Elkin  v.  Uoir  (Pa.)  83T 

4.  A  atatuta  making  the  sale  of  a  raii- 
road  ticket  by  other  than  an  agent  of  the 
company  a  penal  offense,  whcai  it  bears  up- 
»n  ita  fa«e  a  atatement  that  such  sale  Is 
penal,  in  invalid  under  a  constitution^  pro- 
vision forbidding  the  legislature  to  auapend 
lawH,  as  giving  tiie  railroad  company  an  op- 
tion aa  to  the  creation  of  the  oifenae;  and  It 
Is  immaterial  that  the  statute  requires  the 
company  to  place  such  words  on  the  ticket. 
If  there  is  no  penalty  for  refusal.  Jannin 
T.  State  (Tex.)  349 

Eqval  prataotlan  and  prlvlleKea. 

6.  A  statute  forbidding  fishing  for  trout 
with  intent  to  sell  or  trade  the  fish  caught 
is  a  valid  exercise  of  the  legislative  power 
to  enact  equal  laws  for  the  prote<rtion  of 
the  public  right  of  fishery,  and  of  the  police 
power  of  the  state.     State  t.  Dow   (N.  H.) 


of  low-tMt  petrolenm  products  for  Illumi- 
nating Durpoaes  to  apparatus  of  one  maker, 
where  there  is  other  apparatus  on  the  mar- 
ket designed  for  the  same  use,  whidi  is 
equally  safe  and  secures  the  same  results, 
and  where  the  Constitution  prohibits  the 
grant  to  any  eitiien  of  privil«^  or  immu- 
nitiea  which  upon  the  same  terms  shall  not 
equally  belong  to  all  citizens.  State  v.  San- 
tee  (Iowa)  763 
Dna  prooeas  of  ln.Tr. 

Frontage  Tax  as  TaJdng  Propertf  Without, 
■ee  PuBUO  Impbotbhehts. 
7-  A  corporation  is  a  "perscHi"  within  ths 
meaning   of    the   provision    against   taklna 

K-operty  without  due  process  of  law;  ana 
is  a  "man"  within  the  provision  against 
taking  property  otherwise  than  by  "the  law 
of  the  land."  Knoxville  &  O.  R.  Co.  v.  Har- 
ris (Tenn.)  021 

8.  Classification  of  railroads  for  privilege 
taxation  1^  imposing  the  tax  on  those  which 
do  not  pay  ad  valorem  taxes  is  not  an  un- 
natural and  unreasonable  classification 
which  makes  the  tax  a  deprivation  of  prop- 
erty without  due  process  of  law,  although 
there  are  but  two  railroada  In  the  class.     Id. 

0.  The  constitutional  provision  for  due 
process  of  law  ia  violated  by  a  statutory 
proviaton  for  charging  a  town  with  the  main- 
tenance of  a  pauper  upon  report  of  a  com- 
mission,  the  members  of  which  are  not  re- 
quired to  take  an  oath,  or  authorized  ta 
administer  oaliu  to  witnesses  aj>peaTing  be- 
fore them,  or  to  render  any  judgment  in 
proceedings  brought  before  them,  and  whose 
report  is  acted  upon  by  tha  court  without 
independent  investigatiMi.  Church  ▼.  South 
Kingstown   (S.  L)  78t 

Peliee  peirer. 
See  also  supra,  B. 

10.  It  is  within  the  police  power  and  leg- 
islative discretion  of  the  city  of  New  Or- 
Imuis,  under  act  No.  34  of  1900  of  the  gen- 
eral assembly,  to  require  certain  food  com- 
modities to  be  sold  only  in  the  public  mar. 
kets;    and  the   fact  that   the   ordinance   In 

Juestion  may  have  the  effect  of  compelling 
eaiers  In  auch  commodities  to  go  into  tha 
Sublic  markets,  or  else  to  go  out  of  business, 
oes  not  afi^ect  the  validity  of  the  ordinance. 
New  Orleans  v.  Faber  (La.)  16S 


found  running  at  large  without  a  muzzle  b 
be  a  nuisance,  and  tliat  it  shall  be  the  duty 
of  the  marshal  and  policemen  to  kill  any 
such  dog.  is  a  valid  exercise  of  the  power  ba 
enact  ordinances  for  the  protection  of  lite, 
health,  and  property,  granted  by  Burna's 
(Ind.)  Rev.  Stat.  1894,  H  3541,  3615,  3616 
(Homer's  Rev.  Stat  1897,  9S  3106,  3154, 
316S).     Walker  T.  Towle  (Ind.)  740 

12.  Additional  burdens  arbitrarily  im- 
posed without  necessity  upon  a  telephone 
company  which  has  made  investments  and 
expenditures  tn  good  faith  and  in  relianoe 
upon  an  ordinance  authorizing  the  erection 
of  poles  and  overhead  lines  in  streets,  auch 
as  an  unreasonable  requirement  that  the 
cmnpany  must  build  conduits  even  through 


CoHTAfiioci  DuBABBa;  COKTSAcn. 


UjukMpoIia 


ongtadcd  (treet*  and  raburlHiii  pnrta  of  the 
city  and  in  the  open  coimtir,  Are  clearlf  be- 
yond the  reasonable  exereiM  of  the  police 

Northweatern  TeUoh.  Exch.  Co.  v. 

-   "I  (Minn-J  17B 

NOTKB  Aim  Bbiefb. 

Coiutitutional  lawj  etnuUtutionallty  of 
■tatute  •.ttemptin^  to  grant  monopolj.     7S3 

Uniformity  ot  taxation.  837 

Local  ulf-goreinmenti  elawifloatlon  of 
eitiea;  ditcrimination  between  cities  of  the 
■ame  dase;  remoTal  of  municipal  officera; 
appointmetd:  of,  inat«ad  ol  election.        838 

Class  legiilaUon  in  privilege  tax;  rt^la- 
ticii  of  in^rstate  commerce.  922 

Equal  privilf^es  and  inununitieB.  4SS 

Delegation  of  judicial  powen.  740 

Police  powor;  eontral  of  rallroada  In  ex- 
erdse  vt.  44S 

Huuicipal  grant  f4  right  to  nae  BtrcDts 
for  potee  and  wirco;  impairment  by  aubae- 
qoent  ordinance;  axercise  of  police  power; 
nnreawHiabte  restraint  of  use  of  property; 
placing  wire*  under  ground.  176 

Police  power;  extent  of,  ■•  to  buvneaa 
and  occupations.  160 

Railroad  ticket*  as  properi^;  statutory 
regulation  of  sale  as  Interiarence  with;  de- 
claring non-negoUable;  exercise  of  police 
power.  3S0 

Due  proeeaa;  determination  aa  to  panpers. 
739 

Due  process;  In  assessment  prooeedinga; 
aaaeasmenta  according  to  frontago;  in  excesa 
of  special  benefits.  422 

OOITTAaiOUS  DISEASES. 

Liability  of  City  aa  to,  ace  Uurioipai. 

GOBPOOATIOIfS,    0. 

COITTRACTS. 

Suit  by  Third    Person   on,    see  Aonon 

OB  SinT,  2,  3. 
Damagea  for   Breach   ot,  see  Dakabes, 

1,  2,  10-13. 
Oral    Contracts,   see    Evidenck,  14-10; 

Pbaud,  5. 
By  Married  Woman,  see  Eusbahd  Ain> 

Win. 
Of  Employment, 


VaUdity, 


B  Triai^  2. 


1.  A  contract  to  take  press  reports  for  a 
term  of  years  at  not  more  than  MOO  per 
week,  without  making  any  other  proriaion 
as  to  price,  ia  too  int^flnite  to  permit  a  re- 
covery of  anything  more  than  nominal  dam- 
ages for  its  breach.  United  Press  t.  New 
York  Preea  Co.  (N.  T.) 
Consideration. 

For  Eipreaa  Trust,  aee  EnDENOE,  19. 
Suffidenty  of,  for  Release, 
See  also  InBTTRANCB,  2. 

2.  Payment  of  notea  1:^^  a  surety  does  not 
constitute  a  new  constderation  which  will 
Buatalu  a  promise  made  by  the  wife  of  the 
principal  debtor  to  indcnuiify  Um,  where 
S3  L.  R.  A. 


ahe  was  not  preriously  obligated  to  do  ao. 
Trimble  v.  Rudy   (Ky.)  359 

3.  A  promise  by  a  widow  to  pay  a  surety 
on  her  husbiud's  debt  is  without  considem- 
tion,  where  it  is  merely  the  renewal  of  a  voi-i 
promise  made  before  his  death.  Id. 

4.  An  antenuptial  agreement  that  at  the 
death  of  the  intended  wife  certain  of  her 
property  shall  go  to  her  brothers  is  a  suffi- 
cient conaideration  for  a  promise  by  the  hus- 
band, when  his  wife  is  on  her  deathbed,  to 
hold  the  proper^  in  trust  for  them,  so  that 
they  may  enforce  the  trust,  although  they 

volunteer*.     Kansdel    t.    Moore 


(Ind.) 


7&3 


death,  because  ot  hia  refusal  to  procure  some 
one  to  draw  her  will,  by  which  she  wished 
to  devise  the  laud  to  third  persons,  ia  suffi- 
cient consideration  for  hia  promise  to  hold 
it  in  trust  for  them,  so  that  they  may  en- 
force the  promisA.  Id. 

6.  The  genera]  rule  that  whara  a  contract 
is  entire  the  consideration  moving  friHD 
each  party  to  the  other  is  entire,  full  per- 
formaooe  by  one  being  requiaite  to  hia  cl&im- 
ins  any  bttie&t  under  the  contract  from  the 
o^er,  does  not  apply  to  a  aerraat  failing  to 
complete  his  contract  becaoae  discharged 
by  the  master,  althoa^  the  disdiarg«  is 
rightful.  Hildebrand  v.  American  Fine  Art 
Co.  (Wis.)  B2t 
Pafol  ooutvftota. 

See  also  lutVOVBUEHTS. 

7.  A  parol  grant  of  the  right  to  attad 
booms  to  trees  on  the  banks  of  a  atream  is 
not  valid  as  against  a  subflequeot  grantee  of 
the  land.     Smith  v.  Atkins  (Ky.)  790 

8.  Performanoo  of  services  such  as  super- 
intending repairs  on  a  building,  procuring 
tenants,  and  collecting  rente  is  not  sufficient 
to  entitle  one  to  specific  performance  of  an 
oral  promise  in  conaideration  of  such  serv- 
ices to  convey  an  intereat  in  the  land  for 
which  the  property  shall  be  exchanged,  the 
contract  being  void  under  the  statute  of 
frauds.  Russell  v.  Briggs  (N.  ¥.)  G5S 
VnUdity. 

See  alao  ATTosnETB,  2-4;  CSAtiF^rrT;   b- 

Sl^AKCB,  2. 

0.  A  covenant  not  to  en^ge  In  a  particu- 
lar business  will  not  invalidate  the  contract 
of  which  it  is  part,  if  auch  contract  has 
otherwise  a  legaJ  consideration.  Roeenbaum 
V.  United  States  Credit  System  Co.  (N.  J. 
Err.  A  App.)  449 

10.  An  agreement  between  an  employer 
and  his  employees,  that  winnings  of  the 
employees  e^  card  games  played  with  each 
other  shall  be  debited  ana  credited  on  the 
respective  accounts  due  the  employees,  ia 
invalid  as  against  public  policy  and  the 
statutes  forUdding  gambling,  ao  that  the 
employer  cannot  rduae  to  pay  wages  earned, 
on  the  ground  that  the  amount  haa  already 
been  paid  to  another  employee  to  wliom  it 
has  been  credited  because  of  hia  winnings 
from  claimant.  Olson  t.  Sawyef-Ooodman 
Oo.  (Wis.)  648 


11.  An  oral  ftgreement  between  tranbaDil 
■lid  wife  to  Mpaxftte  And  live  ap&rt,  upon 
oan«lderiiti<»i  that  he  aupports  her  and  tha 
children  »nd  abiolutel^r  assigoB  to  her  insur- 
ancB  policies  on  his  life,  ii  void  as  against 
public  policj,  so  that  she  cannot  enforce  the 
BBsignmeDt  of  the  policies.  Baum  y.  B 
(Wie.) 

12.  A  dedaion  of  tbs  courta  of  a  atate 
holding  nolawful  the  buainesa  of  indeninify- 
Ing  against  losses  on  credits  doee  not  pre- 
elude  recovery  for  breach  ot  a  contnutt, 
caused  by  the  insolvency  of  the  company,  to 
■ct  as  agent  in  the  state  tor  a  foreign  inaur- 
Alice  company  engaged  in  such  Dusineee, 
where  at  the  time  the  contract  was  made  the 
knsineH  waa  held  lawful  by  the  state  insur- 
knee  oonunisaioner.  Rosenbaum  r.  United 
Bute*  Oedit  System  Co.  (N,  J.  Err.  &  App.) 

MS 
P«ifer^wBoe|  breach. 
Sea  also  Actior  ob  Suit,  S. 

13.  A  earenajit  by  a  partnarshlp  In  selling 
Ita  bnunew,  binding  the  partnera  not  to 
•ngags  in  biuuneas  again  within  a  certain 
distance  of  the  old  stand,  ia  brokm  by  one 

E^rtner's  so  engaging,  ao  aa  to  render  him 
able  for  the  breach.    Love  v.  Stidham  (D. 
C.  App.)  397 

14.  Under  a  oontract  for  the  sale  of  the 
erop  of  a  certain  orchard,  stating  the  mini- 
mum quantity  of  fruit  to  be  delivered,  the 
■eller  cannot  be  made  liable  in  damages  for 
failure  to  deliver  the  specified  quantity  be- 
cause of  failure  of  crops  due  to  unusual  cli- 
matic conditions;  nor  can  he  be  compelled 
to  substitute  other  fruit  for  that  contem- 
■riated  in  the  eontmcL  Ontario  Dedduoua 
F.  a  Asao.  T.  Gutting  Fruit  Packing  Co. 
fCal.)  681 

15.  A  buyer  of  fruit  growing  on  trees, 
under  a  contract  fixing  a  minimum  quantity 
to  be  delivered,  cannot,  after  inspecting  the 
orchards  and  ascertaining  that  it  will  be  im- 
possible to  deliver  the  amount  called  for, 
receive  what  is  available,  and  refuse  to  pay 
for  it  because  of  failure  to  deliver  the  quan- 
tity required  by  the  contract.  Id. 
Zmpalrmettt  of  obl^atlona. 

See  also  HiGKWArs,  2. 

IS.  The  legislature  may  CMifer  upon  a 
railroad  cMnpany  the  exclusive  power  to 
fix  its  rates  for  the  transportation  of  pas- 
■emgera  and  freight  within  a  certain  maxi- 
mum i  and  a  subsequent  attempt  by  the  leg- 
islature to  ix  such  Tat«8  ia  invalid  aa  the 
impairment  of  the  obligation  of  a  contract. 
Pingree  v.  Michigan  C.  B.  Co.  (Uich.)       274 

IT.  An  ordinance  of  a  municipal  corpora- 
tion granting  a  telephone  company  the  right 
to  use  its  streets  (or  the  erection  of  poles 
and  overhead  lines,  under*  oondltions  as  to 
permits  and  directions  where  the  same  shall 
be  placed,  when  a«cept«d  and  acted  upon  by 
the  company,  is  a  contract  which  the  mu- 
nicipality cannot  unreasonably  or  arbitra- 
rily repeal  or  amend  so  aa  to  impair  rights 
acquired  under  it.  NorthweBtem  Teleph. 
Ezch.  Co.  T.  Uinneapolis  (Minn.)  ITS 

«3  Ia  K.  A. 


NOTBS  AlfD  BaiKFS. 

Bee  also  Aorion  on  Smr;  Eviderci;  Hub- 

BAJID  ASa  WlTE;  IhbCBAKCe;  SaU; 
Telbgrafhb. 
Contracts;  moral  obligation  as  a  cimsid* 
eration  for  a  promise: — (I.)  The  general 
doctrine:  (a)  niatoiy  and  abstract  state- 
meut  of  doctrine;  (b)  concrete  application 
of  doctrine:  (1)  promise  to  pay  for  past 
support  of  relative;  (2)  cohabitation;  (3> 
promise  to  pay  for  past  support  of  pauper; 

(4)  promise  to  remedy  mlatake  or  hardship, 
or  to  supplement  past  agreement;  [&)  mis- 
cellaneoua  instances;  (c)  summary;  (II.) 
the  exceptions:  (a)  generally;  (b)  concret« 
application  of  exceptions:  (1)  new  promise 
alter  bar  ol  limitation;  (2)  new  promise 
after  discharge  by  (iteration  of  law;  (3) 
new    promise    after    voluntaiy    discharge; 

(4)  new  promise  after  majority;  (S)  new 
promise  by  party  to  n^otiabte  paper;  (6) 
new  promise  after  judgment;  (7)  new 
promise  after  discoverture;    (a)  generally; 

(b)   when  original  debt  due  from  husband; 

(o)  when  original  promise  binding  in 
equi^;     (8)     new    promise    when    original 

fromise  in  violation  of  statute  of  frauds; 
B)  new  prMnisa  when  original  promise  il- 
legal; (10)  past  le^  considerations:  (a) 
generally ;  ( b )  prunise  to  repay  one  who 
voluntarily  pays  another's  debt;  (e)  viom- 
ise  to  pay  for  past  services;  i. 
to  pay  for  improvconents  on  proper^; 
conclusion.  ooj 

Consideration;  benefit  to  one  or  damage 
to  the  other  party.  364 

Founded  on  suppression  of  criminal  pros- 
ecution; duress.  716 

Statute  ot  frauds ;  oral  agreement  for  in- 
terest in  lands;  performance  to  take  out  of 
statute.  SSe 

Entire  or  severable;  breach  as  to  single 
material  point.  40 

Impossibility  of  performance  because  of 
foreign  law;  ignoraiLce  of;  impoesibility  in 
fact;  contract  of  employment;  liability  for 
breach;  in  restraint  of  trade;  invalid  in 
part.  450 

Implied,  of  municipality;  care  ot  poor. 
614 

Signed  by  (me  party  only,  but  accepted  by 
the  other.  754 

Effect  on  contract  of  leaving  price  indefi- 
nite:—  (I.)  Introductory;  (II.)  total  ab- 
sence of  price;  (III.)  option  between  dilTer- 
ent  amounts ;  ( IV.  ]  price  dependent  on  con- 
tinnency:  (a)  market  price  or  value;  (b) 
appraisement  or  award;  (e)  action  of,  or 
with,  other  parties;  (V.)  when  price  defi- 
nite or  certain:  (a)  to  be  fixed  by  subse- 
quent agreement;  (b)  by  happening  of  sub- 
sequent event;  (o)  by  refereaice  to  former 
relationa;  id)  by  action  of  othw  parties; 
(e)  misunderstanding  ot  parties i  if]  vague 
genei'al  statements;  (g)  promise  by  dece- 
dent to  pay  for  services;  (VI.)'  executed 
contract;  value  instead  of  price.  288 

What  constitutes  daina^  "by  the  ele- 
menta"  within  the  meaning  of  contracts 
with  stlpuIatioDS  referring  thereto!— (I.) 


CoKPOBATiom ;  OoBfas. 


Wlut  coiuUtuUs  i 


I  duiuue  1^  Um  dementB 
...       .    U  applied  Ui  coToiviU  In 
(III.)    aa  applied  to  eontraeU  bf 
cBrrien;     (IV.)    other     miMdUneoua    con- 
tracts;   (V.)  conduaion.  673 
Strict  oompIiuiM  with  ooveiuuita  iib  082 
Entire  or  divisible;  employmant;  right  to 
compenuition  on  diaehargaL               ■        B2B 
Joint  obligation;  breach  bf  one  aa  breach 
by  other;  evasion  of  Talld  OMitract  Id  re- 
straint of  trade.  30S 
Breachaa  of,  for  mIo  of  goodwill.          398 
KaaoiBaion  of,  for  fraud  at  mistaka.      IS8 

OOHPORATIONB. 

Aa    a    Person,     see    Oohhtit  UTiOHai. 

Law,  7. 
Fraud  in  Sale  of  Stock,  see  Fuud,  8- 

4. 
Uvidenda  oa  Stock,  aae  Lm  Tekaitts, 

I. 
HoUm   of   Fraud   to   Stoddt^der,    see 

Nonet 
Implied  Warrant;  on  Sale  of  Stock,  see 

Salb. 
Public,  Power  to  Sne,  see  Statk  Ihsti- 

TcnoKB,  2. 
Special  l^ws  as  to,  see  Statctis,  10. 
Tax  against,  see  Taxes,  2,  10. 

1.  A  corp<»«tion  organlted  for  tlie  pny 
duction  of  oil  and  gas  may  be  deprived  of 
its  franchises  In  case  It  enters  into  an  agree- 
ment with  a  rival  company,  fixing  the  price 
to  be  cbirged  for  gas  In  a  certain  tAt^  in 
which  their  pipes  are  laid,  and  binding  it  to 
refuse  to  supply  gaa  to  customers  supplied 
from  the  rival's  pipes.  State  ex  rd.  Sny- 
der V,  Portland  Natural  Qas  k  O.  Co. 
(Ind.)  413 
Oa>aolidatlan. 

2.  A  street-railway  oorporation  which 
purchaaea  the  property  and  franchisee  of  an- 
other under  statutory  authority,  when  no 
consolidation  is  intended  oi  sou^t  to  be  ef- 
fected, la  not  charged  with  the  liabiiities  of 
a  predecessor  in  the  franchise.  Capital 
Traction  Co.  t.  OtFutt  (D.  C.  App.)         390 

3.  A  covenant  by  ^  corporation  purchas- 
ing the  property  and  franchise  of  another, 
to  "assume,  discharge,  and  perform  all  the 
obligations"  of  the  prior  company,  "and  all 
its  liabilitiea  of  what  Icind  soever,"  does  not 
make  the  purchaser  directlv  responsible  to 
a  third  party  for  a  liability  of  the  older 
company.  Id. 
Trftsafer  ot  atook. 

4.  A  corporate  record  and  certificate  of 
ownership  of  stock  hj  A.  B.,  trustee,  is  no- 
tice to  the  corporation  that  he  holds  It, 
without  the  power  of  disposition,  for  some 
OMlut  <iv«  trvat.  Q^ser-Marion  Gold  Min. 
Co.  V.  Stark  (C.  C.  A.  8th  C.)  684 

5.  It  is  actionable  negligence  tor  a  cor- 
poration to  cancel  a  certificate  and  transfer 
stock  Ml  the  signature  of  a  trustee  to  the 
sBsignment,  without  any  inquiry  for  Uie 
cestui  que  trust,  or  tor  hia  assent  to  the 
transfer.  Id. 

6.  It  is  the  dui7  of  every  corporation  to 
SS  L.  R.  A. 


uae  reaaonabte  dOigence  in  eadi  caae  la  a» 
oertain  whether  or  not  a  transfer  of  atoch 
reajueeted  ia  duly  auUtorlted  by  the  fomas 
owner,  to  make  transfer*  ao  authoriied,  and 
to  prevent  those  unauthorized;  and  for 
every  breach  of  this  duty  it  la  liable  to  the 
injured  party  for  the  damage  It  i"Wi'^» 
Id. 
liabUltr  Bf  stookkoldera. 
"«  also  DAUAQxa,  S;  Evraxncx,  30;  L,imi- 

TATION  OV  ACnONB,  C. 

7.  An  owner  of  stock  in  a  corporation,  is- 
sued in  consideration  of  a  transfer  of  prop- 
erty, the  valuation  of  which  waa  wholly 
speculative  visionary,  and  imaginary,  ia 
liable  to  creditors  of  the  corporatioa  for 
the  difTerence  between  the  value  of  his  stoil 
and  ths  real  value  of  the  property.  State 
Trust  Co.  v.  Turner   (Iowa)  131 

8.  A  creditor  of  a  corporation  who  be- 
comes luch  with  full  kn(>w1e(tge  aa  to  the 
payment  for  stock  by  property  at  an  exces- 
sive valuat)<»i  cannot  claim  that  the  holders 
of  such  stock  are  liable  aa  atodcholdere  for 
the  difference  Iwtween  the  actual  value  of 
the  proper^  and  the  par  value  of  the  stock 
which  was  issued  for  it.  Id. 

0.  An  assignee  of  overdue  notes  of  »  cor- 
poration cannot  hold  a  stodcholder  who 
paid  for  his  stock  only  bjr  a  transf^  of  prop- 
erty at  a  grossly  excessive  valuation  liahle 
for  the  defleiency  in  payment,  where  hii 
assignor  could  not  have  done  so  t>ecaus«  he 
became  a  creditor  of  the  company  with  full 
knowledge  of  all  the  facta  relaUng  to  the 
isauance  of  and  payment  for  the  stock.      Id. 

Notes  Ain>  Bmxra. 
Bee  also  Cubtom;  Nonox;  Taxes. 

Corporations;      unreoorded      traasfu-     ot 


Lien  on  stoA  for  debts;  restrictions  on 
right  to  sell  stodc  159 

Dividends  on  atock;  rights  of  life  tenant 
and  remaindermen.  169 

Stockholder's  iiatiiiity;  suit  ef  aasignws 
of  corporation.  471 

Liability  of  stockholder  transferring  Prop- 
erty for  stock;  true-value  rule;  knowledm 
of  creditor  as  defense.  13> 

OORPSB. 

1.  One  cannot  by  will  confer  any  ligbla 
aa  to  the  dispOBitiou  of  his  dead  Imm^.  Gnoa 
V.  Snyder   (Cal.)  £21 

2.  An  executor  or  administrator  a«  such 
has  no  right  to  the  possesion  of  the  body  of 
the  testator  or  intestate  for  purpoees  ot 
burial.  Id. 

8.  The  fact  that  a  statutory  provision  im- 
posing, under  penalty,  the  duty  ot  bniying 
a  dead  body  upon  the  next  ot  kin  of  decedent, 
and  giving  blm  the  right  of  poaseaaion  for 
that  purpoee,  la  found  In  the  Penal  Cod^ 
doea  not  prevent  Its  having  force  in  a  dvil 


Mtion  to  cBteUiaK  the  righia  of  aueh  next  of 
Ua  to  BOHMdon  of  the  bodv  for  purpose* 
«<biiriftS.  Id. 

4.  A  man  vho  haa  eonHnted  to  the  burial 
a<  tke  body  of  his  deceased  vife  la  the  lot  of 
Miothar  OMmot,  without  the  consent  of  the 
letowner,  enter  upon  the  lot  end  remove  the 
bodr.    Pulsifer  t.  Donglas*  (Ue.)  £38 

NoTU  Am  Bbuvs. 


Koisa  Ain>  BKixra. 
See  also  Rxkotai.  or  Cacbbb. 

Coniis;    eonsSderation    of 
or  nnreaeouabteiuee  of  ordlnauoe. 


Keview  of  Queetioa  of,  see  Afpkai.  Aim 
Vaaim,  11. 

1.  A  statute  nving  a  right  to  ooet*  in  say 
civil  action  will  Include  a  proceeding  b;  the 
poor  authoritiea  under  the  provisions  of  a 
statute^  to  compel  a  child  to  support  its  iu- 
dinnt  parent.  Condon  v.  Panu-ojr-Qrace 
(Conn.)  690 

£.  An  extra  allowance  as  part  of  the  oosts 
of  the  action  may  be  made  under  N.  Y.  Code 
Civ.  Prac.  i  3253,  in  the  discretion  of  the 
oourt,  to  a  d^endant  a^nst  whom  nraninal 
damages  only  are  recovered.  United  Press 
V.  New  York  Press  Co.   (N.  Y.)  288 


COUBTB. 

Question  Reviewed  by,  on  Brpnidon  of 
Pupil,  see  Schools. 

See  also  Iktebitu,  Beveitux;  Hu- 
mciPAi.  CoBFORATtoirs,  1;  Remov- 
al OF  Causu. 

1.  In  detemduing  the  question  of  the  va- 
lidity of  a  statute  for  the  government 
cities,  the  courts  have  nothing  to  do  with 
wisdom,  propriety,  or  justice,  or  with  the  mo- 
tives which  are  supposed  to  have  inspired  its 
passage.    Com,  ex  rel.  Ellcin  v.  Moir  (Pa.) 

837 

2.  Courts  have  uo  power  to  declare  an  or- 
dinance void  because  it  is  unreasonable,  un- 
less its  unreasonableness  is  so  clear  as  to  in- 
dicate a  mere  arbitrary  ezerdse  of  the  power 
vested  in  the  conndl.  State  v.  Barge 
(Minn.)  428 

3.  The  good  faith  of  the  legislature  in  im- 
poeing  a  privilege  tax  on  railroad  companies 
that  have  charter  exemptions  from  ad  valor- 
em taxati(Hi,  or  the  motive  to  deprive  them 
of  that  ntemption,  cftnnot  be  inquired  into 
by  the  courts.  Knoxville  ft  O.  R.  Co.  v. 
Harris  (Tenn.)  OSl 

4.  Causes  of  action  for  fines  for  fallura 
to  keep  a  ticket  olBce  and  waiting  room  open 
at  a  depot  cannot  be  joined  to  rive  the  cir- 
cuit court  jurisdiction  under  Ky.  Stat.  S 
1063,  giving  justices  exclusive  jurisdictiiui 
In  penal  artions  where  the  flne  recoverable 
does  not  exceed  920.  Louisville  &  N.  R. 
Co.  V.  Com.  (Ey.)  140 
M  L.R.  A. 


Effect  of  Invalidity  of,  see  ConrxAore, 

B. 
Bee  also  Corpoeatioks,  3. 
A  oonvcyance  of  rsftl  estate  by  iwe  yrho 
has  acquired  no  title  and  haa  new  been 
in  poaaeesion,  to  another  who  does  not  take 
pnsaeesion,  will  not  cany  the  covenanta  in 
the  deeds  from  remote  grantor*  to  aubsa- 

Cit  purchasers  from  such  giantee.      Wal- 
V.  Perelee  (Wia.)  H4 

Notes  Am  Bxnra. 
See  also  ConTRAora. 

Covenants;  real,  nm  with  legal,  not  equi- 
table, title;  title  not  easentiaT  to  recovery 
for  breach ;  privity  of  estate  to  eany  cove- 
nant of  warranty.  US 

OBXMnrAi.  I.AW. 

Review  of  Judge's  Decision  m  to  San- 
ity, eee  Appeal  ahd  Eebob,  3. 

Effect  of  Impriaonment  on  Desoent  of 
Property,  see  Civil  Death. 

See  also  HouiCUSt. 

1.  No  pleading  is  neceasary  to  support  the 
production  of  a  pardon  in  a  orinunat  case. 
Powers  V.  Com.  (Ky.)  24S 

2.  A  person  who  is  inaane  or  of  unsound 
mind  must  be  also  incapable  of  knowing  the 
wrongfulness  of  his  act,  in  order  to  be  held 
incapable  of  crime  under  Okla.  Stat.  1893, 
i  1BS2,  which  declares  that  all  persons  are 
capable  of  committing  crime  except  "luna- 
tics, insane  persons,  and  all  persons  of  un- 
sound mind,  including  persons  temporarily 
or  partially  deprived  (^  reaeon,  upon  proof 
that  at  the  tune  of  committing  the  act 
charged  against  them  they  were  incapable 
of  knowing  its  wrongfulness,"  since  the  final 
clause  applies  to  all  the  classes  of  persona 
mentioned.       Btaaa    v.    Oklahoma     (Okla. ) 

814 

3.  The  trial  of  the  question  of  the  sanity 
or  insanity  of  a  person  who  has  been  sen- 
tenced to  death,  on  a  claim  that  he  has  be- 
come insane  since  the  sentence,  is  not  a  mat- 
ter of  absolute  right,  If  the  court  is  satis- 
fled  of  his  sanity,  but  the  investigation  of 
the  matter  is  in  the  discretion  of  the  court. 
State  V.  Nordstrom    (Wash.)  684 


Bee    also    tjmiacxnn;    Iittdxioatirs    la- 
qooBS. 
Criminal  law;  mmtal  capaelty  aa  aVeet- 
ing  responsibili^.  B14 


.Pdb,G00gle 


ConoM :  DAitASiL 


A  lo«l  cnatom  of  de»len  in  ti  plMe 
whu:«  A  s&Ie  ia  made,  which.  Tiolatas  ■,  well- 
wtAblished  principle  of  law,  and  ctuui^ 
th«  nature  and  nliligations  of  the  relation 
of  two  partiea  to  each  other,  is  inoperative 
uiil«M  luiowQ  and  asaented  to  bj  both. 
Ge^aer-Uarioa  Gold  Mia.  Co.  t.  SUrk    (C. 

c.  A.  Bth  c.)  eu 

Nona  AHD  BHixra. 

Custom ;   validitj';   tockl;    effect  on   ni»)- 

i«Hident  <d  pladiif  "tnutee"  after  name  in 

■tock.  S86 


For  Conaequential  Injorie*  bf  TVwpaaa- 

er,  aee  Cabe. 
Only  Nominal,  for  Breacfi  of  Indefinite 

Contract,  see  CoirmAora,  1. 

Pntu  ConitrucUon  of  Dam,  aee  Daub. 

~  "  '«,  aee  Evidbnok,  41,  42. 


1.  Hie  purchase  by  the  Tendor,  at  a  pub- 
lie  auction  sale,  of  a  jraeht,  made  after  the 
vendee  has  refused  to  comply  Mfith  his  coo- 
tract  to  purchases  will  not  prevmt  the  prioe 
at  which  the  propert;  is  strudt  c^  from  be- 
ing taken  aa  tha  l^aii  f<H-  assessing  the 
damages  for  the  bread,  where  the  sale  is 
duly  advertised  and  made  upon  notice  to 
the  vendeeL     Adcerman  t.  Rubens   (N.  Y.) 

8«7 

2.  In  an  action  to  reoorer,  for  part  per- 
formance of  a  contract,  from  the  party  who 
has  rightfully  terminated  the  same,  prima 
facie  the  amount  recoverable  is  the  contract 
rate  for  servicea  rendered  up  to  the  time  of 
the  discharge;  and  that  wilt  prevail  in  the 
absence  of  a  claim  for  dama^tea,  properly 
pleaded  as  a  counterclaim  and  established 
on  the  trial.  Hildebrand  v.  American  Fine 
Art  Co.  (Wis.)  82S 

3.  A  stipulation  for  a  certain  sum  as 
damages  for  failure  to  comply  with  a  con- 
tract to  remove  a  building  by  a  certain 
time  will  be  construed  as  a  penalty  and  the 
recoverv  limited  to  the  damages  actually 
sufTered,  although  the  bond  expressly  pro- 
rides  that  the  sum  named  shall  be  liquidated 
damages,  and  not  a  penalty,  where  it  would 
not  b«  difficult  or  impossible  to  assess  the 
actual  damages  from  the  testimony  given, — 
eepeeially  under  a  statute  providing  that,  in 
suite  to  recover  a  forfeiture  which  appears 
I^  default  or  confession  or  upon  demurrer, 
the  court  shall  rraider  judgment  tor  so  much 
as  is  due  according  to  equity.  Chicago 
House- Wrecking  Co.  v.  United  States  (C.  C. 
A.  7th  C.)  122 

4.  Proof  of  damages  is  not  neceasary  to 
sustain  a  recovery  for  the  death  of  a  child, 
under  B.  C.  Rev.  Stat  ■  2316,  providing 
that  "the  jury  may  give  such  dunages  as 
they  think  proportioned  to  the  injury  re- 
sulting from  such  death,  to  the  puties  re- 
spectively f»r  whom  and  for  whose  bmieflt 
such  actita  shall  be  brought."  Mason 
Southern  R.  Oo.  (8.  C.)  E 

5.  The  measure  of  damages  for  false  n 
resentatlons  by  stockholders  as  to  I 
63  I«  R.  A. 


amount  of  oorpwate  propertr,  made  for  thi 
purpose  of  effecting  a  sale  of  the  stodc,  aid 


the  stock  and  what  it  would  have  bea  worth 
had  the  representaliona  been  true.  Bodd; 
V.  Heniy  (Iowa)  7» 

S.  Twenty-five  dollars  is  not  exce^n 
damages  for  ejecting  a  passen^^  a  mile  at 
two  from  a  station  in  the  night,  when  i 
slight  rain  Is  falling  and  he  is  suffering 
some  from  fever.  St.  Louii  8.  W.  R.  Cfl. 
V.  Harper  (Ark.)  !20 

7.  The  measure  of  damagea  tor  lost, 
through  the  negligence  of  a  sleeping-cai 
company,  of  personal  effects  of  a  paaaenBi, 
which  have  no  market  value,  is  their  vaiin 
to  him ;  that  is,  the  actual  loss  in  maaej 
which  he  would  sustain  tnr  b*!^  depiittd 
of  than.  Gooney  v.  Pullman  Palaee<^ 
Co.  (Ala.)  m 

S.  Damages  for  unlawfully  MitMing  uina 
a  woman's  burial  lot  and  removing  tiiert- 
from  the  body  of  her  deceased  sister,  at  tht 
instance  of  the  latter's  tormer  hmbanil. 
will  be  measured  by  the  injuries  done  to  th* 
lot,  where  the  proceeding  is  with  due  pro- 
priety and  deeai».  P^dfer  v.  Donglui 
(Mb.)  m 

9.  A  verdict  for  $2,776  damages  on  ac- 
count of  the  communication  of  smallpox  te 
the  plaintiff  and  her  family  is  not  so  Urn 
as  to  Justify  the  court  in  setting  it  asiat 
on  appeal,  considering  the  loathsomeness  of 
the  disease  and  the  anxiety  and  suffering  it 
must  have  entailed.  Henderson  v.  ClaytflD 
(Ky.)  1« 


tract,  in  addition  to,  and  not  merely  as  in 
alternative  remedy  for,  a  recovery  of  the 
amount  of  outlay  and  expenditures  and  tht 
value  of  the  time  and  services  spent  in  re- 
liance on  the  contract  Wells  v,  Natiraul 
Life  Aaao.   (C.  C.  A.  Bth  C.)  3J 

11.  Loss  of  profits  that  would  have  been 
realized  W  a  general  agent  of  an  insursun 
company  in  carrying  out  bis  contract,  wliieli 
irave  him  an  exclusive  agency  for  a  certain 
territory,  may  be  included  in  the  damans 
recoverable  for  breach  of  the  contract  b; 
the  company  in  putting  other  agents  inta 
his  territory.  Id. 

12.  In  estimating  tJie  loss  of  profits  whiii 
may  be  recovered  by  a  general  inaurance 
agent  who  had  an  ■xoluslve  agency  for  i 
certain  territory,  with  a  right  to  a  perctnt- 
age  on  all  first  and  reneinl  premiums  on 
policies  taken  by  himself  or  his  agents,  and 
who  WBB  himself  required  to  bear  all  the  ex- 
penses of  the  business,  the  jury  may  coDaid- 
CT  the  renewaJs  from  year  to  year  dnring 
the  life  of  the  contract  on  all  policies  writ- 
ten by  him  or  his  agents,  and  the  first  pre- 
miums and  probable  renewals  on  all  pcriidea 
writtm  by  the  company  after  breach  of  tht 
contract  in  that  territory,  deducting  there- 
from the  current  expeniee  and  the  nine  of 


Daio— Dbatb. 


Um  pcrBonal  iwleM  whidi  ths  biuiiieu 
would  hBv«  cost  him  if  he  had  done  it,  unce 
tha  Btandard  for  meaiuring  his  inteiwt  in 
the  cfmtract  ii  fixed  by  iU  terma.  Id. 

13.  Tb.«  measure  of  damages  for  fumiBh- 
ing  an  imperfect  and  unskilfulljr  made  cylin- 
der for  a  cotton  compress,  on  account  of  the 
defects  of  which  ao  accident  occurred  which 
caused  the  loss  of  the  use  of  the  campress 
for  the  entire  BeaBoo,  ie  its  rentsil  value, — 
tha.t  is,  the  value  ot  its  use, — during  that 
teasm,  where  the  c;linder  was  furnished 
uader  a  contract  to  have  the  compress  ready 
for  use  at  a  certain  date,  which  the  con- 
tractor understood  was  necesHary  tn  order  to 
have  it  ready  for  compresBiiur  that  season's 
crop  of  cotton.  liverinore  Foundry  Jt  M. 
Co.  V.  Union  Compress  t  Storsfe  Co. 
(Tens.)  462 

Notes  akd  Buets. 
See  also  CoNTRAora. 

Damages;  for  nondelivery  of  telegram 
sent  aft^  office  hours.  T32 

For  delay  in  delivery  of  telegram;  nnez- 
ploinsd  messsge;  loot  profits.  734 

Loss  of  profits  as  an  element  of  dam 
for  breach  of  contract: — (I.)  Scope;  ( 
general  rules  applicable  to  brc&ch  of  all 
kinds  of  cODtntcts:  (a)  allowance  of  prof- 
its lost  generally;  (b)  right  of  action  for; 
{«)  effect  of  remoteness;  (d)  effect  of  spec- 
ulativenesB  or  contingenqr;  (e)  effect  of  ud- 
eertaiuty  in  amount;  (/)  requirement  that 
profits  should  have  been  within  contempla- 
tion of  parties;  {g)  distinction  between  di- 
rect and  collateral  profits;  (k)  loss  of  sub- 
contrscts  and  special  bargains;  (f)  general 
effect  of  preventing  performance;  (;)  what 
amounts  to  prevention  □{  performance; 
(III.)  contracts  for  Bervices:  (a)  breach 
1^  contractor  or  employee:  (1)  general 
ralea;  (2)  particular  contracts:  (a)  for 
«onstruetian  or  repair  of  ways,  bridges,  pub^ 
lie  works,  etc.;  (A)  for  conatjuction  or  re- 
pair of  buildings,  vessels,  etc.;  (o)  logging 
knd  lumber  contracts;  (d)  for  general  serv- 
ice or  labor;  (e)  tor  services  as  agent  or  at- 
torney :  ( li )  breach  by  employer  or  owner : 
<1)  generoJ  rules;  (2)  effect  of  preventing 
performance;  (3)  what  constitutes  preven- 
tion of  perf oirnonce ;  (4]  particular  con- 
tracts: (a)  for  railway  construction;  (b) 
•levator  and  storage  contracts;  (o)  for  con- 
■truetion  of  buildings;  [d)  for  construction 
or  repair  of  bridges,  roads,  or  streets;  {«) 
for  grading,  aicavation,  dredging,  eto.;  (f) 
logging  ana  lumber  contracts;  {g)  for  me- 
efaanical  work ;  ( h)  for  services  or  labor  gen- 
erally; (i)  for  real  estate,  insurance,  and 
loan  agencies;  (j)  contract  with  salesmen 
and  for  other  agencies;  {k)  between  attor- 
ney and  client;  (1)  for  compensation  based 
on  shore  of  profits;  (IV.)  partnership  con-' 
tracts;  (V.)  contracts  for  Bale  or  purchase; 
(VT.)  eontractB  for  carriage:  (a)  breach  by 
shipper;  (6)  breach  by  carrier:  (1)  meas- 
ure of  domogee  generally;  (2)  remoteness, 
contingency,  and  uncertainty,  and  tbeir  ef- 
fect; (3)  notice  of  sale  and  its  eBect;  <4) 
notice  of  use  and  its  effect;  (VII.)  contraicts 
53  L.  E.  A. 


for  tranemlBBion  of  tel^Toms;  (a)  rule  aa 
to  message  in  cipher,  or  not  showing  mean- 
ing; lb}  rule  when  message  is  in  plain 
terms:  (1)  the  general  right  to  recover  :(:! I 
remoteness,  contingency,  and  uncertainty, 
and  their  t^ect;  (c)  real  when  altered  mcB- 
soge  is  sent;  (VIII.)  contracts  with  relation 
to  railroad  and  Btation  conBtructiou;  {IS..) 
sgreements  not  to  ccsnpete;  (X.)  leases  and 
contractB  and  covenants  with  reference  to: 
(a)  general  rules;  [l)  breach  of  covenant 
to  lease  or  renew;  (o)  breach  of  covenant  to 
give  possession;  (d)  breach  of  covenant  for 
peaceable  poBsession;  (e)  breach  of  covm- 
ant  to  repair  or  rebuild;  (f)  eviction;  (g) 
tenancy  on  shares;  (h)  breaches  ^  tenant; 
(XI.)  the  charter  or  rental  of  vessels; 
(XII.)  miscellaneous  contracts;  (XIU.) 
duty  to  prevent  or  reduce  damages;  (XIV.) 
deduction  for  release  from  responsibility; 
(XV.)  effect  of  ill^aUty  in  oontroct; 
(XVI.)  conclusion.  3S 

Kxtent  of  treapasser'a  liabiUtj  for  conse- 
quential injuries  resulting  from  tibe  trc*- 
pase: — (I.)  In  general;  (II.)  consequential 
injuries  to  property:  {»)  in  general;  (b) 
from  removal  of  fence;  (1]  in  general;  (2) 
loss  of  stock;  (3)  injuries  to  crops;  (o) 
caused  t^  third  persons;  (III.)  consequen- 
tial injuries  to  the  person:  (a)  in  general; 
health;  (b)  mental  suffering;  ie]  fiight  and 
its  consequences;  (d)  injury  to  reput&tion ; 
(IV.)  conclusion.  820 

Measure  of,  for  fraudnlent  representations 
as  to  property.  770 

For  breach  of  contract;  for  delay  in  deliv- 
ery of  machinery;  rental  value;  loss  of  prof- 
its in  cose  of  injury  to  business.  482 

Recovery  for  loss  of  support  by  wrongful 
killing.  »U 

Liquidated  damages  or  penalty.  124 


DAMS. 

Injuries  by,  When  Barred,  ■ 
TioB  or  AonoKS,  *- 


I  LniiTA- 


One  called  upon  to  pay  damages  for  over- 
flowing land  under  autiiority  of  the  legis- 
lature to  erect  a  dam  for  the  purpose  of 
manufacturing  and  improving  navigatioB 
cannot  defeat  liability  by  insisting  that  more 
land  has  been  overflowed  than  is  absolutely 
necessary  to  earryout  such  purposes.  Cham- 
ley  V.  Snawano  Water-Power  a  B.  Impror. 
Co.  (Wis.)  B95 

DAHGEBOm    AOKVUISB. 

Notes  un>  Bsnrs. 
See  also  Nbolioenoe. 
Dangerous  agendcfl;  flreamu  aa;  llaUIity 

"'78» 

DEATH. 

Election  of  Remedies  for   (fusing,  set 

Acnow  OB  Suit,  7. 
Damages  for  Causing,  see  Dauaoes,  4. 
See  also  Dauaobs,  Notes  and  Bsnera. 


Dbkdb— DcsKH. 


by  nOKligMiUr 

no  right  of  a^tiim 

T.  W&Uh  R.  Co.  (Uo.) 


killing  of  hi)  Kill  who  i*  uniler  oontracC  to 
•upport  him,  thereby  preventing  perform- 
ance of  the  contract,  is  too  remote  to  form  ■ 
basis  for  recoverr  on  behalf  of  tho  parent, 
in  the  absence  of  wilful  int«nt  to  injure  the 
paient.  Id. 


Bee  bJm)  EcSBAIfD  AKD  WlTC 
Deeda;  by  dissdsed  owner. 


BD0 


DEFnnnoira. 

Person,  aee  CostnrrviuaiAi.  L&w,  7. 

The  word  "stream"  does  not  include  tlie 

waters  of  a  great  lake  like  Lake  UicbigsiL 

niinoia  0.  B.  Co.  t.  Chicago  (111.)  40B 

Nona  Aim  Bum. 

Daflnition;   elemanta.  S73 


DRAXVS  AXD  UiWEBB. 


In  Bank,  ice  Barks. 

DEIGEirT  AMD  DIBTRIBUTIOH. 

Effect  of  Life  Imprisonnuoit  on,  see 
Clm.  DcATH. 
In  the  distribntint  of  the  catata  of  an  in- 
testate in  Qeorgia,  a  Srst  couain  of  the  half 
blood  on  the  mattvnal  tide  will  take  the  es- 
tate in  preference  to  &  Bec(»id  cousin  of  the 
whole  blood.    Ector'T.  Orant  (Oa.)         723 

Nom  Aim  BBixra. 
See  also  Pabdor. 

D«BceDt;  ciTil  death  <hi  hnpriw»mait  as 

affecting.  lU 

To  kindred  of  the  half  blood.  723 


OISBA&MKNT. 

Of   AttOTDcy,   lee   Attokheib;    Estof- 

PBL,  1. 

DUOEABOE. 

Of  Bankrupt,  tee  BAnxBUTTor,  4-6. 
Of  Mortgage,  see  HobtoaoB,  1. 

DissEisnr. 

See  Advebse  FoBBBBBion,  DxEoa,  Notbb 
Aim  BBisra. 


DOCITMEirTAB.T  EViUKnOE. 

See  EnsBKOK,  11,  12. 
58  L.R.A. 


ProTidoB  for  Unsdinc,  •••  Oa&nra- 
TioBAL  Law,  8,  11. 


righU  of  his  wife,  who  did  not  join  i: 
deed.    Oaffnqr  t.  Jefferies  (S.  0.)  via 

i.  The  dower  tighta  of  a  woman  -whoa* 
husband  was  trised  of  an  undivided  Interest 
in  common  in  a  tract  ol  lB4id,  whidi  he  eon- 
vqred  ln>  deed  in  which  she  did  not  ioia, 
will,  after  voluntar;  putiticn  in  kind 
the  tenant*  in  oomnum,  attaeh  to  the 
allotted    to   her  hnsband'a   ^nidee, 


to  (ddewaUcB  aJmi  stoopM  from 
UppingtoD  T.  New  York    (>'. 


iU 
Y-) 

2.  A  municipality  is  not,  in  the  eonatmc- 
tion  of  a  sewer,  obliged  at  its  peril  to  adeet 
the  best  possible  route,  or  to  iiopt  tfae  best 
possible  plan,  proirided  the  route  selected 
and  the  plan  adopted  are  reasonably  aafe. 
Id. 
NOTKB  Aim  Bbiefs. 


DBUOOHTI. 

A  druggist  is  not  guilty  of  negligenoe  i 


pronrietor  or  patentee,  without  ""■'"""g  an 
analysis  of  the  oontente.      Weet  v  '"* ' 

(Pa-) 


Drug^sts;  liability  for  ne^igeueL        330 


A  plaintiff  cannot  impeach,  as  proeored 
by  duresB,  au  agreement  whldi  he  'i^irtrf 
upon  making  a  part  of  his  case,  and  stated 
was  iaat«a'ial  thereto.  Craig  t.  QIbb 
(Del.)  71S 

NoTEB  Am  Bun.' 
Bee  also  Coittbaots. 

Dureas ;  by  arrest. 


'*:db,Google 


vben  it  ia  <Uvid«d  by  a  atrip  that  baa  b«en 
pnvioiulf  taken  in  Ic«  by  a  railroad  com- 
MDT  in  ooodenuutioa  proceedinga.  Atchi- 
MB,  I.  ft  8.  F.  K.  Co.  T.  Conlon  (Kao.)  781 
2.  A  railroad  oompain  which  constructed 
a  arosaiag  over  ita  tract  and  tie*,  and  put 
galea  in  Ita  fences,  for  the  benefit  of  the 
owner  of  land  ao  aituated,  by  whom  the  tame 
were  uaed  in  passing  from  one  part  of  her 
farm  to  the  other  for  more  tban  fifteen 
jeari,  during  wfaioh  the  company  main- 
tained said  croaaing  and  gat«*,  tnerehj  made 
the  landowner  only  a  mere  licensM  who 
flould  not,  by  uae  of  the  oroaaing  for  the 
time  stated,  obtain  a  preacriptiva  right  to 
theaame.  Id. 


ta;  farm  croaaing  over  railroad; 
way  of  UMeaalty;  preaoriptive  right;  per- 
■Diaaive  use;  gat«  aoraaa  right  of  way.    788 


another  ftreoa  cannot  be  maintained  b;  the 
landlord  on  account  of  any  defects  in  the 
tax  proceedings,  where  the  landlord  never 
had  any  title  eic«>t  by  posaesaion,  and  had 
loat  possession  before  the  auit.  Smith  v. 
Newman  <Kan.)  934 


ELECTRXOAX     USES     AKD     APFU- 
&JTCES. 

Bee  alao  Huhwats,  Notks  Aim  Bbiets. 
A  corporation  which  generatea  and  sends 
electricity  into  the  wires  of  a  atreet-rail- 
way  company  is  chargeable  with  the  duly 
to  see  that  such  wires  are  properly  insu- 
lated ;  and  It.  as  well  as  the  street-railway 
company,  is  liable  for  failure  to  perform 
that  duty,  if  a  peraon  is  killed  because  the 
wires  are  not  properly  inaulated.  Thomas 
T.  Mayaville  Gas  Co.    (Ky.)  UT 


ELSVATOIW. 

Noixa  Am  BBiEn. 


By    Agent    for    InstdTant    Bank,    see 

Barks,  3,  i. 
Of   Clerk,    Poetmasts'a   Liability   for, 

see  BoKos,  2. 
Indictment  fiw,  aee  IimiOTiCEHT,  4,  6. 
An  indictmoit  under  U.  B.  Rev.  Stat.  S 
nO0,  for  wilfully  mfaapplyins  bank  funda, 
b  not  unsupported  by  the  evCdenoe  because 
the  funda  are  shown  to  b«  in  his  poaaeaalon,* 
UL.R.  A. 


ftU 

which  makea  the  offense  embeEilemeot,  and 
the  atatuta  provides  toi  th«  puniahment  of 
embeulement  or  vrilful  misapplicatiim  of 
funda,  since  the  term  "wilful  misapplica- 


I   embexalement,    and   f 


tion" 


Nom  AKD  Bbiets. 
EmbeEslonentj    miaappUeation   of   funds. 
S72,  674 

EQUAIi       PBOTEOTIOir       OF       THE 

lAwa. 

Bee  CoNBTITDinoKAi,  Law,  0,  6. 

EQ1TITT. 

Enforcement  of  IVoat  in,  aee  Tsuar^. 

1.  An  undertaking  by  two  lai^ers,  not 
general  partnera  in  the  practice  of  the  law, 
to  conduct  litigation  for  a  client,  followed 
tor  a  time  by  equal  division  of  tha  compensa- 
tion paid  for  the  aervicea,  does  not  render 
them  special  partnera  so  aa  to  give  equity 
jurisdiction  of  a  suit  for  an  accounting  in 
case  one  of  them  subsequently  recMves  and 
retains  the  greater  ahare  of  such  oompenaa- 
tion.    WiUia  v.  Crawford   (Or.)  004 

2.  One  of  two  lawyara  who  have  under- 
taken to  conduct  litigation  for  a  client  haa 
a  plain,  adei^uato,  and  complete  remedy  at 
law  in  an  action  for  money  had  and  received 
to  hia  use,  which  will  preclude  a  reeort  to 
equity  in  case  the  other  reoeivei  and  retains 
an  undue  proportion  of  the  oompenaati<» 
paid  for  the  aervioia.  Id. 

Notes  AHD  Bn^v. 
Bee  alao  AonoH  on  Suit. 

Remedy  at  law  aa  affecting  relief  in  aqni- 
ty;  great  injury,  without  correaponding 
benefit,  from  relief.  2SA 

Remedy  in,  for  fraud  or  mlataka  in  con- 
tract. I6» 


of  champerty,  appearing  before  the  court 
and  confeasina  that  they  induced  Uie  court 
to  render  final  judgment  in  their  favor,  in 
a  previous  action,  on  the  ground  of  their 
having  been  guilty  of  champerty,  and  after- 
wards, when  confrcmted  with  disbarment 
proceedinn,  claiming  th^  were  innocent,  is 
indefenaible.     Re  Evans  (Utah)  SS2 

2.  Infant  children  of  a  woman  who  has 
mortgaged  her  property  as  security  for  her 
husband's  debt  are  not  estopped    from  as- 


serting their  title  in  case  the  property  ia 
~  ~   Igation  is  discharged  and 

she  is  dead,  as  against  a  purchaser  li 


•old  a 


faith  of  the  title  secured  at  the  mortgagee's 
sale,  where  they  bad  no  knowledBC  ol  the 
facta  BO  aa  to  malce  them  guilty  of  fraud  in 
permitting  the  mortgase  to  remain  uncan- 
celed. Fleming  v.  Bor^  (N.  C.)  81S 
3.  Making  a  general  daim  for  the  pro- 


Eviction;  Etidenck. 


Meds  nt  %  check  fnudulently  raotivad  on 
depoait  b^  n  buik  when  inaolvmt  does  not 
ntop  the  depoflitor  from  demanding  a  re- 
turn of  the  full  amount,  where  the  receiver 
knew  of  the  eircumBtances  under  which  the 
:heck  waa  received  and  collected,  and  hi* 
.-epresentationa  induced  the  making  of  the 
original  claim,  which  could  not  possibly 
give  the  claimant  more  than  he  would  ob- 
tain b;  a  return  of  the  deposit.  KiehArdson 
V.  Olivier   {C.  C.  A.  Bth  C.)  118 

Nona  AHD  Bum. 
See  alK>  LicxnsE. 

Estoppel;  M  to  character  of  property  as 
fixture:  to  Tesdiid  tale  by  election  to  at- 
Orm.  AM 

EquiUble;  what  constltutta.  801 

EVIOTIOir. 

Judgment    of,    as    Bridenee,    Me    En- 

EVIDISNOE. 

Burden  of  Proof  of  Forfeiture  of  liquor 
Tax  Certifloate,  *ae  IirroxioATiNa 
I^quoM,  2. 
Frenunptloiu  Ksd  barden  af  pr*ot. 

As  to  Ownership  of  Money  Deposited  as 
Bail,  see  OARinsHkn:i*T. 

1.  The  burden  of  showing  the  nature  and 
extent  of  the  claimed  right  is  upon  the  one 
setting  up  a  preaeriptive  right  to  flow  lands. 
CHiarmey  v.  Shawano  Water-Power  ft  R. 
Improv.  Co.   (Wis.)  89G 

2.  The  legal  presumption  Is  that  a  tmitee 
has  no  power  to  sell  or  transfer  the  subject 
of  his  trust.  QeTser-Marion  Oold  Min.  Co. 
».  Stark  (C.  O.  A.  8th  C.)  884 

3.  A  judgment  of  eviction  against  a 
grantee  in  a  suit  of  which  a  remote  grantor 
naa  no  notice  is  not  prima  facie  evidence 
that  the  eviction   was   under  a   paramount 


(Wis.)  644 

4.  The  meeting  of  two  cars  In  a  head-end 
collision  on  a  single-track  railway  is  proof 
of  negligence  on  the  part  of  those  in  charge 
of  the  cars,  in  the  ansence  of  any  evidence 
to  the  contrary,  for  the  consequences  of 
which  their  employer  li  responsible.  Peter- 
son V.  BaatUe  Traction  Co.  (Wash.)  5B6 

5.  The  authority  of  the  captain  of  a  steam- 
ship to  receive  a  telegram  for  delivery  to  a 
passenger,  so  as  to  charge  the  steamship 
company  In  case  of  its  nondelivery,  must  be 
established  by  the  evidence  and  found  by  the 
Jury.  DaviM  t.  Bastem  Steamboat  Co. 
(Me.)  230 

a.  One  who  haa  been  ousted  from  posses- 
sion of  his  real  estate  by  an  open,  visible^ 
ajid  exclusive  possesaion  in  another,  which 
has  continued  uninterruptedly  for  the  limita- 
tion period,  will  be  presumed  to  have  had 
knowledge  of  it.  Cam^  v.  Hennessey 
(Conn.)  699 

7.  Undue  influence  resulting  in  a  favora- 
ble will  cannot  be  inferred  alone  from  mo- 
tive or  opportnni^,  but  there  must  also  be 
S3L.R.  A. 


some  taatimony,  rither  direct  o 
tial,  to  show  that  undue  influence  not  only 
existed,  but  that  it  was  exerdsed  with  re- 
spect to  the  making  of  the  will  itadf.  Re 
Shell's  Estate  (Colo.)  387 

S.  Sanity  of  the  accused  bong  presumed, 
he  has  the  burden  in  the  first  instance  to  of- 
fer proof  BuCBcient  to  raise  a  reasooabls 
doubt  on  the  que^on,  and  thereupon  the 
proeecution  must  establish  his  sanity  b» 
yond  a  reasonable  doubt.  Uaaa  v.  CMclaho- 
ma  (Okla.)  814 

9.  The  burden  of  showing  that  an  article 
published  in  a  newspa^  over  the  signature 
of  defendant  in  an  action  for  libel  is  identi- 
cal with  the  article  furnished  by  the  latter 
is  upon  plaintiff,  and  he  is  not  entitled  to 
have  the  article  actually  contributed  aet  out 
in   the    answer.     Kloe    v.   Zahorik    (Iowa) 

235 

10.  Recovery  for  the  publication  of  m.  libd 
cannot  be  denied  becauae  the  plaintiff  fails 
to  prove  the  falsity  of  the  publication,  since 
the  burden  of  proving  the  trutb  by  ivay  of 
defense  is  on  defendant.  Id. 
DaenmentaxT  erldenoa. 

Instrument  without  Revalue  Stamp,  see  In- 

TRKiTAt.  KxvKirox. 
See  also  supra,  8. 

11.  Computsbtiona  bf  an  azpert,  mad«  scds- 
ly  f  r<Hn  the  books  of  a  bank,  are  not  admissi- 
ble In  evidence  when  the  eontanta  of  tha 
books  tbemsdves  are  not  admissible.  State 
Bank  v.  Brown  (N.  T.)  511 

12.  Entries  in  the  bocdu  of  a  baak,  not 
made  by  the  cashier,  are  not  admisnbis 
against  hiH  suretiea  in  an  acticHi  on  hia  bond. 
In  the  absence  of  proof  as  to  who  made  tjiem, 
that  the  one  making  them  is  dead  or  without 
the  jurisdiction  of  the  court,  or  that  thej 
were  made  in  the  usual  course  of  bnainesB 
in  accordance  with  a  uniform  practice  ta 
make  tbem  when  and  precisely  as  the  trans- 
actions occurred,  where  the  booka  were  not 
referred  to  in  the  bond  and  the  sureties  had 
no  right  of  acoess  to  them.  Id. 
PliatocTspIis. 

13.  Photographs  of  wre^ed  maehineiy, 
taken  immediately  after  an  accident,  are  ad- 
missible as  evidence,  with  aa  explanation  ot 


ermore  Foundry  ft  M.  Co.  v.  Union  Compreai 
ft  Storage  Co.   (Tenn.)  481 

Parol  evidenee  aa  to  wrltins. 

14.  The  fact  that  the  principal  debtor 
does  not  join  in  signing  the  note  will  not 
take  the  case  out  of  the  rule  that  parol  evi- 
dence is  admissible  to  shcnr  that  signera  erf 

as  sureties.      HofTman  v 

HOB 

15.  Testimony  by  the  psxties  aa  to  what 
they  believed  ajid  intmded  and  relied  npoo 
is  admisdble  in  an  action  for  false  repn- 
Bcntations  in  effecting  a  sale  of  [wapeity. 
Boddy  V.  Eenry  (Iowa)  TOS 

16.  Oral  evidence  is  admissible  to  sho* 
that  improvemente  were  made  upon  land 
under  an  oral  eootraet  that  the  land  should 


b«  coov^ed  to  the  psr^  making  tltam.  Lu- 
ton V.  Badh&m  (N.  C.)  337 

IT.  Parol  evidence  is  admisaible  to  show 
that  at  the  time  of  making  a  writt«ii  con- 
tract for  the  sale  of  the  fruit  growing  in 
certain  orcharda,  which  BpeciSes  a  minimum 
amount  to  be  delivered,  it  waa  agreed  that 
the  seller  should  not  be  bound  to  deliver  the 
quantity  named  unless  it  was  grown  in  the 
orchards  embraced  in  the  contract.  Onta- 
rio Deciduous  F.  O,  Abbo,  r.  Cutting  Fruit 
Packing  Co.   (Cal.)  OBI 

IS.  Parol  evidence  la  admiuible  to  ex- 
plain the  meaning  erf  the  words  "aundn  or- 
charda,"  in  a  contract  tot  the  aale  of  the 
fruit  growing  in  them.  Id. 

19.  The  conBidaratimi  for  an  aipreas  truat 
need  not  b«  set  forth  in  the  writings,  but 
may  be  proven  b;  parid.  Ranadel  t.  Moore 
(Ind.)  7S3 
Opimloiub 

See  also  ArrziJ.  un>  Ebboh,  17. 

20.  Persona  not  experts  having  knowledge 
of  the  facts  may  testify  as  to  the  conduct 
<rf  a  person  injured  by  a  railway  collision 
soon  after  the  GuKident,  and  as  to  the  stats 
of  his  health  since,  as  compared  with  what 
it  waa  before  the  accident  Peterson  v. 
Seattle  Traction  Co.  (Wash.)  S8Q 

21.  An  expert  may  give  his  opini<»i  upon 
m  hypothetic*!  ease,  hased  upon  the  facta 
in  evidence,  as  to  the  propriety  of  a  method 
of  supporting  a  chimney  along  which  a 
trench  was  beins  excavated,  and  as  to  how 
the  work  should  have  been  done  for  the 
safety  of  the  workmen,  in  an  action  by  an 
employee  for  injuries  caused  by  earth  fall- 
ing upon  him  while  carrying  out  the  con- 
tractor'a  orders  in  cons^cting  such  sup- 
port.   Finn  v.  Cassldy  (N.  Y.)  877 

22.  Upon  the  question  of  falsity  of  rep- 
resentations as  to  the  quanti^  of  land  in 
k  ranch  owned  by  a  corporation,  made  by 
stockboldera  for  the  purpose  of  effecting  a 
sale  of  their  stock,  witnesses  may  testify 
as  to  whether  or  not  the  lands  embraced  t^ 
the  ranch  were  all  embraced  by  documents 
in  posseaaion  of  the  parties,  and  as  to 
whether  land  once  owned  bad  been  scdd  by 
tlie  corporation;  but  eoncluaiona  of  wit- 
nesses as  to  the  quantity  of  land  in  the 
ranch,  based  on  the  documents,  are  not  ad- 
missible.    Boddy  V.   Henry    (Iowa)  706 

23.  Upon  the  measure  of  damagesformak' 
ing  false  representations  as  to  the  amount 
of  property  owned  by  a  corporation  for  the 
purpose  of  effecting  a  sale  of  its  stock,  opin- 
ion evidence  is  not  admissible  as  to  how 
much  less  the  properly  is  worth  than  it 
would  have  been  if  it  had  been  as  repre- 
sented. Id. 

24.  TesUmony  of  persona  who  have  had 
actual  experience  in  the  transaction  of  in- 
surance business,  as  to  particulars  and  re- 
sults ot  such  business,  mar  be  received  in 
an  action  seeking  lost  profits  for  breach  of 
A  contract  for  employment  as  general  in- 
surance agent.  Wells  v.  National  Life  As- 
BO.  (C.  C.  A.  6th  C.)  33 
CoBtesaiona. 

2a.  A  coofesdon  made  by  one  accused  of 
S3  L.  R.  A. 


murder,  under  threats  that  he  would  be  da- 
livered  back  to  a  mob  unlesa  he  confessed, 
ia  incompetent  and  should  not  be  admittod 
in  evidence.    Whitley  v.  State  (Miss.)  408 

20.  A  ooofession  made  the  daj^  following 
a  prior  confession  which  was  induced  I? 
threats  cannot  be  received  in  evidence,  un- 
lesa it  is  shown  that  the  influence  which  in- 
duced the  flrvt  confession  had  been  entire! v 
destroyed.  Ia. 

27.  Troot  of  the  finding  of  a  sack  of 
mon^  at  the  place  desiKnated  by  one  who, 
under  threata  of  being  delivered  back  to  a 
mob,  cfmfessed  to  having  committed  a  mur- 
der and  to  having  biddm  at  a  certain  place 
a  sack  of  money  taken  from  the  body,  is  in- 
admissible where  neither  money  nor  sack 
waa  identified  as  belonging  to  the  murdered 

Admisaloiu. 

26.  AdmissiMia  as  to  boundarv  by  a  gen- 
eral agent  in  possession  ot  real  est»te  for 
the  purpose  of  caring  for  it,  made  within 
the  scope  of  his  authority,  are  binding  on 
his  principal,  whether  known  to  the  latter 
or  not  Carney  v.  Hennessey  (Conn.)  Wt 
Declarations. 

29.  Evidence  of  declaratimis  of  the  remote 
grantor  of  two  parcels  of  real  estat«,  as  to 
where  he  intended  to  draw  the  line  between 
them,  is  not  admissible  upon  the  question 
of  the  division  line.  Id. 

30.  Evidence  of  statements  by  one  of  con- 
spirators to  murder,  that  the  killing  had 
Ix^en  determined  upon  and  pardons  prepared 
in  advance,  is  adinissible  aeainBt  co-con- 
spirators.    Powers  V.  Com.  (Ky.)  24S 

31.  Evidence  of  statements  made  at  a 
meeting  In  a  public  place,  indicating  violent 
and  improper  intentions,  is  admissible  upon 
trial  of  an  indictment  for  conspiracy  to 
murder,  as  tending  to  show  the  existence  of 
the  conspiracy.  Id. 

32.  One  on  trisl  for  conspirscy  to  murder, 
against  whom  evidence  has  been  introduced 
of  statements  by  members  of  an  assemblage 
tending  to  show  the  conspiracy,  has  a  right 
to  introduce  evidence  of  all  tiiat  was  done 
at  the  meetii^.  Id. 

33.  Upon  trial  of  an  indictment  for  crim- 
inal conspiracy  to  murder,  evidence  Is  ad- 
missible ot  threats  by  an  unknown  person 
who  was  subsequently  seen  among  guards 
under  control  of  the  alleged  conspirators, 
but  not  of  statements  by  persons  in  no  wise 
ideutiOed  as  members  of  the  conspiracy. 

Belevaney  and  naterlality. 

34.  One  occupying  real  estate  at  a  certain 
time  may  testify  as  to  who  made  use  of  ad- 
joining land  up  to  the  division  fence,  as 
tending  to  show  adverse  possession  in  him, 
and  that  the  owner  of  the  land  occupied 
by  witness  waa  only  in  possession  as  far  as 
the  fence  when  be  conveyed  the  property  to 
a  third  person,  and  as  to  the  construction 
which  had  been  put  by  the  adjoining  owners 
upon  their  title  deeds.  Carney  v.  Hennes- 
sey (Conn.)  099 

35.  Upon  the  question  of  the  procurement 


of  a  will  by  tudue  Influenc*,  srideuoe  ii  not 
adtuiBoible  that  mdm  lixtcai  jtrnr*  before 
it  was  executed  [»-opoiieiit  eatcred  testator'* 
fanillr,  bri>ught  about  an  eatiangement  be- 
tween him  and  hii  wife  which  raaulted  in  ft 
divorce,  and  aubiequentlj  married  him, — 
especiallj  when  it  is  not  coonected  with  evi- 
dence tending  to  prove  that  undue  influence 
existed  and  was  exercised  at  or  near  t)ie 
Ume  the  will  wai  mads.  Re  Sbdl's  Ea- 
taU  (Colo.)  3B7 

36.  Stockholders  of  a  corporation  charged 
with  making  false  atatementa  aa  to  the  cor- 
porate  property  in  effecting  a  sale  of  their 
stock  maj  teetifj  as  to  the  circiunatanoes  of 
their  acquisition  of  the  stock,  and  their 
knowledDB  or  want  ol  knowledge  of  the 
oompanra  buslneas,  and  as  to  the  custody 
of  ihe  aocumenta  from  which  truejnforma- 
tion  mi^t  ha  ~ 
Henry   (Iowa) 

37.  Rridence  that  a  witness  for  the  prose- 
cution had  said  that  that  hundred  thousand 
dollars  could  be  taken  and  Jeaus  Chriat  and 
the  twrive  apostles  convicted  does  not  show 
that  he  waa  bribed,  and  Is  properly  excluded. 
Powers  V.  Com.   (Ky.)  246 

38.  Upon  the  queatloa  of  the  terms  of 
the  contract  under  which  an  employee  of  a 
railroad  company  is  being  transported  to 
and  friHn  his  work,  evidence  of  bis  signing 
an  agreement  to  assume  thoriak  is  admissi- 
ble, although  it  is  not  cooduslvs  of  such 
assumption,  where  hs  teetiflee  that  when  he 
waa  pven  his  ticket  book  he  was  told  to 
sign  his  nsme  at  a  designated  place,  which 
he  did  without  readlns  the  words  above  it. 
and  no  authority  is  shown  cm  the  part  of 
the  one  giving  the  direction  to  modify  any 
contract  the  employee  may  have  had  witn 
the  compajiy.  Peterson  v.  Seattle  Traction 
Co.  (Wash.)  EB6 

39.  Evidence  of  failure  to  ring  the  bell 
or  blow  the  whistle  for  a  railroad  crossing 
a  mile  from  the  scene  of  an  accident  by 
which  an  infant  upon  the  track  was  killed 
is  admissible,  where  the  complaint  char^ 
groaa  negligence  and  recklesaneea  in  running 
the  train,  and  the  answer  sets  up  contribu- 
tory negligence  on  the  part  of  tbe  infant's 
parents,  while  the  complaint  alleges  that 
the  mother  of  the  child  was  accustomsd, 
when  she  heard  the  signals  given  for  that 
crossing,  to  look  out  upon  the  track  to  see 
if  any  of  the  children  were  in  danger. 
Mason  v.   Southern  R.   Co.    (S.   C.)  913 

40.  KxchisloD  of  questions  with  reference 
to  prior  silmcnts  of  the  plaintiff  in  an  ac- 
tion for  pcraonal  injuries  is  within  the  dis- 
cretion of  the  court,  where  a  phyHJcian  who 
has  treated  the  plaintiff  has  testified  that 
he  docB  not  think  there  waa  any  connection 
between  prior  ailments  and  the  condition 
after  the  aeciiient,  although  it  might  be  pos- 
sible that  other  physicians,  if  examined, 
would  have  a  different  opinion.  Boomer  v. 
Wilbur   (Maw.)  172 

41.  Upon    the   measure   of    damages    (or 

ficrsonal  Injuries,  evidence  is  admiiifiible  of 
he  wages  plaintiff  could  have  earned  in  a 
business  wnich  he  understood  and  which 
S3  L.  R.  A. 


was  open  to  him  but  for  the  injuries,  al- 
though be  had  not  engaged  in  it  for  three 
yeara  before  the  injuty,  and  had  mads  no 
claim  of  intention  to  return  to  that  calling. 
Peterson  v,  Seattle  TracUon  Co.  (Wash.) 
680 

42.  In  an  action  for  the  homiddo  of  a 
railroad  employee,  proof  of  his  usual  earn- 
ings as  such  employee  within  a  reasonable 
period  of  time  prior  to  his  death  is  admi^ 
aible.  There  is  no  arbitrary  rule  which  oon- 
flnea  the  proof  npon  this  point  to  what  he 
was  sctually  earning  at  the  vaj  time  of 
his  death.  Central  of  Qa.  R.  Co.  t.  Perker- 
son   (Oft.)  210 

43.  A  dsnisl,  by  an  employer,  of  an  alleged 
agreement  to  furnish  an  employee  injured 
while  traveling  on  its  cars  transportation 
to  and  from  work,  will  admit  evidence  of  any 
material  matter  to  defeat  tbe  alleged  con- 
tract or  to  show  a  different  oontrMt.  Pe- 
terson r.  Seattle  Traetitxi  Co,  (Wash.)  SSS 
Weight  I  BuAcleney. 

See  also  supra,  3S;   Attobkits,  S. 

44.  The  right  to  recover  for  the  publica- 
tion of  a  libeloua  article  in  a  foreign  lan- 


S3« 

46.  As  between  the  alleged  partners  them- 
selves,  the  fact  of  partnerahip  cannot  be  «•- 
tablished  by  proof  of  independent  hcts 
from  which  the  principal  fact  is  inferable, 
in  the  absence  of  direct  evidence  of  a  pur- 
pose to  form  a  partnership.  Willis  v. 
Crawf«d   (Or.)  WM 

4B.  A  conspirator  cannot  be  eonviet«d  up- 
on the  testimony  of  an  aocomplice  or  accom- 
plices, unless  audi  testimony  is  corrobor- 
ated by  other  evidence  tending  to  connect 
liini  with  the  commiaaion  of  the  offense;  and 
the  corroboration  ia  not  sufficient  if  it  mere- 
ly shows  that  the  offense  was  committed,  and 
the  circumstances  thereof.  Powers  v. 
Com.  (Ky.)  245 

Nom  an  BniErs. 

Evidence;  use  of  person's  botdcs  of  ao- 
count  as  evidence  upon  iasuee  between  other 
parties; — (I.|  Scope;  (II.)  the  general  rule; 

( III.)  exceptions— enumerated ;  ( lY.)  en- 
tries against  interest:     (a)  the  general  rule; 

( b )  application  to  particular  classes  of 
casea:      (1)    entries  as  to  receipt  of   rent; 

(2)  receipted  charges  for  servicea;  (3)  other 
miacetlaneous  entnea;  (V.)  entries  consti- 
tuting part  of  the  re*  getta:  (a)  the  gen- 
eral rule;  {b)  application  to  particular 
cases  1  (VI.)  entries  required  by  legal  or  par- 
ticular duty:  (a)  the  general  rule;  (b)  ap- 
plication to  offifnal  entries;  (e)  application 
to  entries  or  memoranda  of  notice  of  dishcHi- 
or;  (VII.)  entries  in  the  course  of  business: 
(a)  the  general  rule;  (b)  application  to  en- 
tries by  an  agent:  (1)  Inhiaownbooks:  (2) 
in  the  books  of  hia  principal  or  employer; 

(3)  entries  by  an  attorney;  (o)  applicatioo 
to  bank  hooka;  (d)  application  to  books  I7 
carriers;    (•)    application  to  other  miscel- 


EXBCUnON — FiBB. 


Ibjimub  aatries;  (VIII.)  snoiKit  books;' 
<IX.)  use  of,  to  eoatrftdict,  corr<d>orat^  or 
■xplain  other  eridence;  (X.)  entries  treated 
AB  kdraisBions  or  ui  creaiing  an  wtoppel: 
(a)  the  ceaeral  nils;  (b)  application  to 
books  of  Mbtor  to  sbov  fraud;  (o)  sppliea- 
tion  to  corporate  books  genersJlj;  (if)  ap- 
plication to  bank  books;  (e)  to  establi^ 
personal  liability  of  a  stockholder  or  direct- 
or; if)  application  to  partnership  books  of 
Koconnt;  (g)  application  to  other  miwel- 
IsLneouB  entries;  {K)  necessity  of  knowledge 
of,  or  consent  to,  entry;  (XL)  necessity  of 
Kuthentication  and  proof  of  death  or  absence; 
(XII.)  variation  of  rules  by  statutory  and 
constitutional  provisions;  (XIII.)  condu- 
tion.  SI  3 

Admissibility  of  evidence  obtained  by  aid 
of  an  involuntary  or  inadmissible  confes- 
sion:—  (1.)  In  general;  (II.)  oeceaaity  of 
identifying  things  found.  402 

Occurrence  ol  accident  as  evidence  of  u^ 
Ugence.  027 

Presumption  as  to  possession  liy  owner  of 
property.  700 

Presumption  aa  to  aervlcs  of  summons  to 
give  jurisoictlon.  603 

Presumption  aa  to  sanity.  814 

Burden  of  proof  as  to  failure  of  agent  to 
pay  over  money.  .    61S 

Burden  of  proof  aa  to  power  of  tnutee 


sell. 


087 


Ret  gettiB.  OSS 

ExpUnation  of  books  of  aooonnta  by  book- 
keeper. SIS 
Presumption  as  to  continuance  of  policy 
in  force.  fiO 
Parol;  to  explain  contract.                   682 
Pajrol;  to  Identify  beneaeiai7.             711 
Pbj'oI;  as  to  parties  to  negotiable  Instru- 
ment;  want  of  consideration.                     909 
Parol;    oontradictoiy    of   written   instru- 
ment.                                                                 608 
Declarations  of  railroad  agents;  ret  get' 


Execution  upon  an  original  judgment  can- 
not be  bad  after  a  judgment  of  flat  in  a 
Bdre  facias  thereon.  Wright  v.  Rylsnd 
(Md.)  708 


Notes  a. 
Execution;  after  s 


I  Bbikfb. 


EXEOUTOBS      Air 
TORS. 

Sight  to  Testator's  Body,  see  Cobfbe,  2. 

In  an  action  by  an  administrator  for  dam- 
ages for  the  death  of  his  decedent,  his  duties 
as  assistant  attorney  are  within  the  scope 
of  his  duties  as  sdminietrator,  and  he  may 
not  make  a  contract  with  his  attorneys  for 
additional  compensation  as  assistant  attor- 
ney in  the  case.  Ee  Evans  (Utah)  952' 
S3L.  R.A. 


EXEMPTION. 

From  Levy,  sea  Lkvt  un>  SxiznxB. 
From  Tax,  see  Taxes,  S-10. 


Evidence  of,  see  EvmuiOK,  20-44. 


FAOTOBS. 

1.  A  factor  has,  in  the  abaenee  of  instroe- 
tions  or  usage  to  the  contrary,  power  to  sell 
the  goods  of  his  principal  upon  a  reaaonable 
credit,  provided  he  exerdses  due  care  with 
respect  to  the  responsiMli^  of  the  purchas- 
er and  in  collection  ot  the  price.  M.  M. 
Walker  Co.  v.  Dubuque  Fruit  k  Produce  Co. 
(Iowa)  77B 

2.  A  factor  cannot,  after  learning  of  a 
sale  of  the  pro^rly  by  his  principal,  pro- 
ceed to  sell  it  himself,  although  he  has  made 
advances  or  incurred  liabilities  on  account 
of  the  property,  unless  the  sale  la  necesaaiy 
to  protect  his  interests.  Id. 

3.  Only  such  of  those  who  putldpated  in 
the  conversion  of  property  consigned  to  a 
factor  for  sale,  as  are  in  possesdon  of  it 
when  suit  is  brought,  can  be  held  liable  for 
its  return.  Id. 

4.  In  case  the  consignor  sells  property 
which  he  has  consigned  to  a  factor  for  sale, 
the  purchaser  may  recover  it  or  its  value 
without  deductions,  if  the  lien  for  advances 
or  charges  has  been  waived ;  but  if  such  lien 
has  not  been  waived  he  can  only  recover  any 
balance  which  remained  or  should  have  re- 
mained in  the  factor's  hands  after  a  prudent 
disposal  of  the  property.  Id, 

NoTBS  AIID  Brteps. 


Along  Railroad  Track,   see  RiJUKUna, 


Fences;  prescriptive  right  to  maintain. 


See  Wabehoobkum, 


.Pdb,G00gle 


FUHBRUS— QUUMS. 


TOHFBTTM. 

Police  Power  u  to,  aae  CoHSTnvnoKU. 
Law,  S. 
A  atatnta  making  it  nnlawful  to  flah  in 
any  o(  tha  atreaniB,  ponds,  or  lakes  of  the 
state  for  brook,  speckled,  or  lake  trout,  with 
intent  to  aell  or  trade  flsh  eo  caught,  is 
not  uncOTistitutional  as  operating  to  give 
wealth;  sportsmen  more  than  their  just  and 
equal  share  of  the  fish.  Stat«  r.  Dow  (N. 
H.)  3U 

Notes  akd  Bancrs. 
Fisheries;  legislative  regulation.  31S 

FIXTTIHES. 

1.  Machinery  not  manufactured  especial- 
ly for  a  building,  but  ol  a  kind  which  can  be 
purchased  generally  in  the  market,  does  not 
become,  in  favor  of  a  mortgagee,  [nut,  of  the 
realty  by  being  attached  by  lx>lte  and  screws 
to  the  building  for  the  purpose  of  steadying 
it  while  in  use,  if  it  is  not  intended  to  be- 
come part  of  the  premises,  and  can  be  re- 
moved without  any  material  injury  to  or 
alteratioQ  of  the  building.  Neuf elder  t. 
Third  Street  &  S.  R.  Co.   (Wash.)  600 

2.  The  vendor  of  peraonal  property  aotd 
to  be,  and  in  fact,  attached  to  real  estate  by 
the  owner  thereof,  or  with  hia  consent,  a£  a 
permanent  improvement,  may  by  contract 
with  such  owner  preserve  the  cbatt«l  char- 
acter of  the  accesaioo.  Puller-Warren  Co. 
T.  Hart«r  (Wis.)  603 

3.  The  character  of  the  acceesion  of  per- 
sonalty as  a  permanent  improvonent  to 
realty  cannot  be  preserved  by  contract  be- 
tween the  vendor  and  vendee  of  the  perstm- 

alty,  as  against  the  owner  of  a ' ' 

the  realty   existing   when  the 

made,  who  is  not  a  party  to  sucb  contract. 

Notes  aitd  BuEra. 

Fixtures;  what  are;  machinery;  fastened 
to  building ;  as  between  mortgagor  and  mort- 
gagee. 601 

Intention;  annesaUon  to  building;  fur- 
naces; removal.  604 

FOOD. 

Requiring  Sale  of,  in  Public  Market,  see 
'  CoRSTiTUTionAi.  Law,  10. 

FOBE'EIT  U  BE. 

Of  Uquor  Tax  Certificate,  tee  Intoh- 
CATiRQ  LiqnoBS,  1,  2. 

.FB&im    AND    FItA1TDin.ENT    OOM- 
TXTAHOES. 

Towards   Surety  on  Agent's  Bond,  see 

Damages  for,  aee  Dauages,  6. 
Parol  Evidence  ae  to,         " 
Opinion  Evidence  as 

22,  23. 
Evidence  of,  aee  Evidenoe,  SO. 
Contesting  Insurance  Policy  for,  see  D 

Notice  of,  see  Notice. 
See  also  Liuitatioh  of  Actiors,  1. 
1.  Liability  for  deceit  on  the  part  of 
U  L.  R.  A. 


landowner  making  false  iBpieaeutatione  as 
to  the  quantity  in  the  tract,  on  which  a  par- 
chaser  relies  to  hie  injury,  cannot  he  predi- 
cated upon  the  fact  that  from  the  meaaa  of 
knowieiue  aceeeaible  to  him  he  mi^t  have 
known  the  atatementa  to  be  false,  if  he  in 
fact  believed  them  to  be  true.  Boddy  v. 
Henry  (Iowa)  7W 

2.  Officers  of  a  corporation,  who  are  its 
principal  atockholdeis,  and  who  contemplate 
tradii^  tbair  stock  for  other  property,  owe 
no  duty  to  the  other  party  to  the  transac- 
tion, which  will  take  their  repreeentations  as 
to  the  corporate  proper^  out  of  the  general 
rule  that  knowledge  of  falsity  of  repreaenta- 
tiona  ia  necesaary  to  support  an  actjon  of  de- 
ceit for  making  them.  Id. 

3.  Stockholders  of  a  corporation  are  not 
liable  for  falsa  representation  a  as  to  the 
amount  of  the  corporate  property  by  an 
agent  of  the  corporation  in  charge  of  the 
property  with  power  to  sell  it,  upon  which 
reliance  ia  placed  by  a  third  peraon  in  pur- 
chasing  the   interest  of   sueh   etoekholdera. 

Id. 

4.  The  right  of  one  who  trades  pn^»erty 
for  corporate  stock  to  recover  for  false  rep- 
resentations hy  the  ownera  of  the  stock  as  to 
the  amount  of  the  coiporate  property  is  not 
affected  by  the  fact  that  some  of  the  atock 
is  taken  in  the  names  of  various  members  of 
hia  family,  and  does  not  stand  in  his  own 
name.  Id. 

6.  A  recovery  of  the  value  of  improve- 
ments made  cm  land  under  an  oral  contract 
for  its  conveyance  to  the  party  making  them, 
which  is  broken  by  refusal  to  convey  aiter 
the  improvementa  are  made,  may  be  had  im 
the  ground  that  they  have  been  obtAioad  by 
fraud.    Luton  v.  Badham  (N.  C.)  337 

Notes  and  BaiKra. 
See  also  Liuitatioh  of  Actiohs. 

Fraudulent  representations;  obnoealment; 
intent  to  deceive;  knowledge;  good  faith; 
investigation  by  vendee  as  affecting;  qoan- 
tity  of  land.  76V 

Fraud  in  sale;  remedies  of  purchaser: 
against  seller's  agent.  15S 

FBISHT. 

Nona  AKD  BsiEra. 
Fright;  consequential  injuries  in  case  of. 


OAME  Z.AW8. 

Notes  akd  Buetb. 
Qame  laws;  as  affecting  interstate  c 


Notes  aiid  Bbibfs. 


principal  of  m<Hiey  loat  by  agent. 


■HlOBWATB. 


997 


GABmsHKEirr. 

Money  deposited  hj  «  third  pBreon  iritb  * 

C slice  of  the  peace  aa  bail  for  one  who  haa 
en  committed  by  the  justice.  Mid  which  ia 
receipted  for  to  nim,  ia,  until  the  corttrarj 
ia  ehoim,  presunied  to  belong  to  auch  third 
person,  and  is  not  subject  to  ntmislimeiit  for 
the  prisoner's  debt  after  the  lattar's  dia- 
charge.    idcAlmond  v.    Bevingttm    (Wash.) 


See  also  Cobposatiohb,  1. 

oooDwnx. 

Notes  uto  Bbufb. 

Qoodwill;  diqxMition-of,  on  retlrtnent  of 

partner;  trademu^  aa  part  of.  385 

Breach  of  contract  of  sale  of.  398 


OUABOIAK  AHD  WABD. 

Notes  asd  BBiErs. 

Guardian  asd   ward;   purchase   by  goar- 

dian  in  socage  frinn  mortgagee  after  fore- 

dhisure.  884 


A  railroad  company  which  baa  leased  a 
hade  stand  on  its  awn  property  cannot  grant 
the  leasee  special  privilc^^  beyond  the  lim- 
its of  its  own  land    by   preventing    others 


from  occupying  hack   stands  i 
Penosylvania  Co.  v.  Chicago   ( 


Notes  um  Bbietb. 
Health;  regulatloos  to  preaerre.  166 

B  between  board  of 
146 

HIOHWATB. 

Bi(?cle  Path  aa,  see  BiCTCLBS. 
Requiring      Conduits      for      Telephone 

Wires     in,      see     CONSTrnmowAl. 

lUkW,  12;  CoKTRacTB,  17. 
Eight  of  Hack  in,  see  Hacks;  Iitjuhc- 

1.  The  city  council  or  governing  body  of 
a  municipality  has  the  undoubted  right,  in 
the  exercise  of  the  police  power,  to  order 
the  placing  of  telegraph  and  telephone  wires 
under  ground  whenever,  in  the  exercise  of 
a  fair  discretion,  it  decides  that  public  in- 
twests  require  it  to  be  done;  but  it  cannot 
act  arbitrarilT  in  the  premises.  North- 
western Teleph.  Ezch.  Co.  v.  Miimeapoli' 
(Minn.)  17 

fi3L.R.  A 


fi.  The  extension  of  tlie  limits  of  a  mu- 
cipality  over  a  road  on  which  street-rail- 
way tracks  have  been  laid  under  authority 
ol  the  county  will  niake  such  rood  subject 
to  an  existing  ordinance  forbidding  the  tear- 
ing up  of  streets  without  consent  of  the  mu- 
nicipal autfaoriticB,  and  no  contract  between 
the  county  and  the  railway  company  is 
thereby  impaired  so  tar  as  the  ordinance 
merely  requires  the  tearing  up  of  streets  to 
be  under  reasonable  police  restrictions. 
Westport  V.  Mulholland  {Mo.}  442 

Def  eeta  In. 

Defects   in;    Joint   Suit   against   City   and 
Abutting  Owner,  see  Acnoir  ob  Soit,  1. 
Question  for  Jury  aa  to,  see  Trial,  4-6. 
Bee  also  Notice. 

3.  The  building  of  a  step  in  a  sidewalk 
is  not  of  itself  such  negligence  aa  will  make 
the  municipality  liable  for  injuries  to  a  pe- 
destrian from  a  fall  caused  or  the  step,  if 
the  plan  adopted  is  not  palpably  unsafe,  and 
from  the  nature  of  the  grade  Uie  municipal 
authorities  deem  the  step  necessary  and 
proper.       Teagar    v.    Flemingaburg    I'Sy.) 

4.  A  joint  liability  against  the  owner  o< 
property  abutting  on  a  street,  and  tlie  mu- 
nicipality, exists  where  he  negligently  suf- 
fers rainwater  to  be  discharBed  from  de- 
fective pipes  on  his  roof,  so  that  it  freezes 
and  forms  a  dangerous  condition  of  the  side- 
walk, which  is  permitted  to  remain  for  an 
unnecessary  p^"**^  t.«hi  ^  *.A-b»^  v^  f»ii- 
and  is  injured 
Asso.   (Mo.) 

6.  An  owner  of  proparty  abutting  on  a 
street  is  not  liable  to  a  passer-by  injured  by 
falling  upon  ice  on  the  sidewalk  formed  by 
water  from  a  burst  pipe  leading  to  a  storage 
tank,  when  the  break  is  not  caused  by  anT 
defect  in  the  pipe,  or  by  Ms  n^ligence,  al- 
though tlie  water  ma^  have  reschea  the  side- 
walic  because  the  pipes  designed  to  carry 
rainwater  were  insufficient  to  carry  it     Id. 

6.  Where  a  sidewalk  is  in  fact  rendered 
dangerous  b^  ice  formed  from  accidental  or 
incidental  dischai^  of  water  thereon,  such 
not  being  the  prevalent  condition  of  side- 
walks at  the  time,  it  is  the  duty  of  the  city 
to  cause  the  danger  to  be  removed  within  a 
resaonahle  time  after  it  lias  notice,  or  by  the 
exercise  of  reasonable  care  can  discover  the 
conation.  Id. 

T.  Hie  rule  requiring  notice  to  a  purchaser 
of  property  containing  a  nuisance,  requests 
ing  its  removal,  before  he  ie  liable  to  an  ac- 
tion for  injuries  caused  by  it,  does  not  ap- 
ply in  favor  of  the  purchaser  of  a  house  so 
constructed  as  to  cast  water  from  its  con- 
ductor pipes  upon  the  sidewalk  in  such  a 
way  as  to  freeze  and  render  the  udewalk  un- 
safe  for   pedestrians.     Leahan   r.   Cochrane 


s.) 


Notes  akd  Bbiefs. 


Damages  for  Breach  of  Contract  aa  to,  see 

Dauaobs. 
Dangerous  Premisea  AbutUng  on,  iw  Neoli- 

OKNCB. 


HouniAi)— IiroanKDure  CtomunoH. 


ColUeioDa  tA  Stnet  CroHings,  im  Stuei 

RULWATB. 

Highwaiyt;  wltAl  Are;  Icgialmtive  power  to 
ftuthoritB  poles  and  obetructions  in;  tele 
phone  polet  as  proper  uk;  police  power 
munitipat  grant;  impalrmeiit;  requiring 
wires  undergrouDd.  17o 

Prescriptive  right  to  obstruct.  E 

Accumulatioit  ol  snow  or  Ice  as  defect 
obstruction;  municipal  liahilitj;  liability  of 
abutting  owner.  SOS 

Strict  construction  of  grant  of  privilege 


in. 


Enteral  (upport  to  abutting  land. 


nspiraey 
TBUL, 

Indictment  for  Conspiraej  to  Commit, 
see  Ikdiotkxkt,  2,  8. 

1.  It  is  Dot  sulfleient  to  charge  one  with 
murder  that  the  kilting  was  in  pursuance  of 
his  advice,  counsel,  or  encouragement,  un- 
leu  it  was  induced  thereby.  Powera  t.  Com. 
(Ky.)  245 

2.  One  who  advise*  and  counsels  the  kill- 
ing of  member*  of  the  legislature  is  guilty 
of  murder  without  any  reference  to  the  quea- 


lawful  act,  if  In  pursuance  of  such  advii 
and  counsel,  and  induced  thereby,  a  member 
Is  killed.  Id. 

HUflBAin>  Ain>  WIFE. 

Consideration  for  Contract  of,  see  C05- 

TRACTS,  2-6. 
Oral    Separation    Agreement,    see   Cdit- 

Wife  as  Surety  for  Eusband,  see  Estop- 
pel, 2;   MOBTOAQB,  1,  2. 

Wife's  Right  to  Insure  Husband's  life, 
see  Insurance,  S. 

1.  A  contract  by  a  mother  for  the  disposi- 
tion of  her  child,  made  during  coverture,  is 
Toid.    Btapleton  v.  Poyuter  (Ky.)  784 

2.  A  wife  who  executes  a  mortgage  on  her 
separate  property  to  secure  her  husband's 
debt  occupies  the  position  of  a  surety,  and 
is  discharged  from  liability  by  an  agreement 
for  extension  of  payment,  made  without  her 
knowledge  or  consent,  notwithstanding  the 
contract  of  forbearance  is  based  upon  a 
usurious  consideration.  Fleming  t.  Borden 
(N.  C]  31S 

3.  A  conveyance  by  a  married  woman  of 
real  property  which  was  deeded  to  her  by  her 
husband  without  consideration  paid  from  ber 
separate  e«tat«,  and  in  the  absence  of  stat- 
ute changing  the  rule  that  she  acquired  only 
an  equitable  title  by  the  deed,  will  not  carry 
the  covenants  in  the  deed  under  which  her 
husband  aeqnired  title.  Wallace  v.  Pereles 
(Wis.)  644 
SSHK.  A. 


Notes  ahs  BaiEra. 


Validity  of  voluntary  agreement  for  sep- 
aration; executoir;  mutu^  releaae  of  prop- 
erty right.  650 

New  promiM  after  diaoorertuK.  Ml 

HTBBOPHOBIA. 

Ordinance  to  Prevent  Spread  of,  sea 
CoNBTrrcTioNAi.  Law,  2. 

ICE. 

A*  Defect  in  Highway,  see  Hiohwats, 
4-7.  Notes  and  Buxra;  Tual, 
4-6. 


DKPKOTEKEIITS. 

Recovery  tor,  see  Fkaud,  Etc.,  S. 
Continued  posseasion  by  the  purchaaer  o( 
land   under   a  parid   contract  is   not  neces- 
sary to  enable  him  to  recover  the  value  of 
lents  placed  by  him  upon  tbe  pn^ 


orty  on  the  faith  of  the  contract,  which  has 
been  repudiated  hj  the  vendor.  Luton  t. 
Badham  (N.  G.)  337 

Notes  aito  BsiEn. 

Improvements;  auhaequeiit  pnaniae  to 
pay  for.  375 

Kighta  la  respect  to  compensatioa  for  in- 
provementa  on  land,  made  in  good  faith, 
under  an  oral  contract  or  gift:  —  (I.)  In- 
troductory; (II.)  when  vendee  entitled  to 
recover  for:  (a)  under  parol  contract;  (b) 
under  parol  gift;  (IIL)  when  vendor  unaU* 
to  make  title;  (IV.)  particular  and  peculiar 
— -1.  337 

INOOMFETEKT   PERSONS. 

Review  of  Trial  Judge's  Decisimi  as  to 
Sanity,  see  Appeai.  and  Ebkob,  3. 

Conclusivenees  of  Finding  as  to  Sani^. 
see  Appeax.  and  Ebrob,  IS. 

Reeponsibility   of,   see  CKWiNai.  Law, 

Trial  of  Question  of  Sanity,  see  Cbdi- 

INM.  Law,  3. 
Presumption  of  Sanity,   see  Evidehob, 

8,  NOTE8  AKD  Bbiets. 

IKDEPENDEWT  OONTBACTOB. 

liability  for  Negligence  of,  ee*  Lakv- 

LOKD  and  Tuiant,  2. 
liability  for  Acta  of,  s     ~ 

See  V  A  NT,  8-10. 


Notes  t 


D  Bbdsb. 


Independent  contractor;  liability  for  ads 
of;  supervision  and  inspection;  work  intrin- 
'cally  dangerous.  56! 

Liability  of  owner;  injury  to  passing 
traveler  on  highway.  ITI 

Retpondeai  tuperior  as  between  owner 
and  servant  at  ccmtractor.  476 


Ibsictmiuit — iBiTBronoBB. 


1.  The  principal  need  not  b«  named  in 
tha  indictment,  to  juatifr  conviction  of  an 
>cce*aor7  before  the  fact  to  the  crime  of 
murder.     Powers  t.   Com.    (Ky.)  246 

2.  An  indictment  for  conspiracy  to  pro- 
cure a  miirder  will  not  be  adjudged  iuauffl- 
cient  because  of  lack  of  grammatical  eon- 
Btruction,  if  it«  meaning  Je  plain  and  a  per- 
ooo  of  ordinary  intelligence  could  not  be 
milled  as  to  the  nature  of  the  charge.     Id. 

3.  Failure  to  charge  in  an  indictment  for 
oonapiracy  to  murder,  that  the  killing  waa 
done  in  puraiuince  to  and  in  furtherance  of 
the  conspiracy,  ia  not  fatal  if  defendant  b 
directly  charg«d  with  counseling,  aiding, 
and  procuring  the  killing,  and  that,  having 
been  to  counseled,  aided,  and  procured,  the 
co-conapirators  did  commit  the  offenae.     Id. 

4.  One  indicted  fcH'  misajjplying  the  aanctH 
of  an  insolvent  bank,  under  U.  S.  Rev.  Stat, 
f  5209,  may  be  declared  against  aa  preei- 
dent,  director,  and  agent.  Jevett  v.  Unit- 
ed fJUtea  (CCA.  1st  C.)  568 

5.  The  insertion,  in  a  count  of  an  indict' 
ment  for  misapplication  of  ita  funds  W  the 
^;ent  of  an  insolvent  bank,  of  the  allega- 
tion that  the  conversion  wa«  done  by  soma 
means  and  in  some  manner  to  the  jurora 
unknown,  will  not  render  the  count  demur- 
rable it  it  alleees  that  accuaed  did  unlawful- 
ly, fraudulently,  and  wilfully  misapply  and 
convert  to  his  own  use  the  ogaeta  of  the  bank, 
with  intent  then  and  thereby  to  injure  and 
defraud  the  asaociation.  Id. 

Notes  and  Buetb. 
Indictment;   equivocal  in  meaning.       S72 


nTFANTS. 

Negligence   Towards,    see   AppeUi   AKD 

Ebrob,  19. 
Estoppel  of,  see  Ebtoppei.,  2. 
Insurance  on  Life  of,  see  IhsubIamcb,  3. 
Running    of     Limitation     against,    eee 

Liurr*non  or  Acrions,  3. 
Ncffligence  Of,  or    Towards,    see  RaiL- 
BOADS,  3-«. 
1.  Courts    of    equity    wilt    overrule    the 
claims  of  nature,  or  substituto  their  discre- 
tion as  to  a  child's  welfare  for  the  reaponsi- 
bilities  imposed  by   God  upon    the  pareot, 
only  in  cases    where  the    parent    asks    the 
court  to  change  the  child's  poaaession,  bas- 


2.  The  custody  of  a  child  will  be  taken 
from  its  grandparent  and  given  to  ita  par- 
ent, when  the  latter  is  of  moral  habits,  free 
from  conta^ous  or  infectious  disease,  and 
sufficiently  industrioua  to  reasonably  insure 
the  child  from  want  and  positive  distress, 
although  the  grandparent  possesses  fortune, 
character,  kindliness,  and  affection  for  the 
child,  and  the  child  prefers  to  remain  with 
the  grandparent.  Id, 

8.  A  father  ia  not  liable  for  services  rot- 
dered  In  tutoring  during  vacation  time  hia 
SSIi-K-A. 


minor  son  who  lives  with  and  la  supported 
bv  him,  where  the  father  is  not  consulted 
about  and  does  not  consent  to  tha  employ- 
ment.   Peacock  v.  Linton  (R.  L)  102 

Notes  aso  Briefs. 
See  also  Uasteb  un)  Sebvaht;  NBauoEncc. 
Intsjita;  new  promise  after  majority.  3B6 
Cuatody;   mother's  right  to,  on  death  of 
father;   welfare  of  child;  validity  of  trans- 
fer of  parmtal  authority.  T84 

nCJUHOTIOM. 

Beview  of  Order  Granting,  see  Appcal 

AND  Erbos,  8. 
To    Restrain    Use   of    Tradename,    se« 
TBADEnAKe,  5,  e. 

1.  The  use  of  a  street  or  highway  as  a 
stand  for  hacks  or  other  vehiclea,  with  the 
consent  or  aequtescence  of  the  municipal  au- 
thorities, cannot  be  enjoined  at  the  suit  of 
an  abutting  property  owner.  Pennsylvania 
Co.  V.  Chicago   (111.)  223 

2.  A  back  stand  in  front  of  a  rsjlroad  de- 
pot, which  does  not  prevent  aecess  to  or 
c^ess  therefrom,  cannot  of  itself  intorfere 
with  passenger  or  freight  traffic  so  as  to  en- 
title the  railroad  company  to  an  Injunction. 

Id. 

3.  The  vendor  of  land  who  retains  title 
thereto  for  the  purpose  of  securing  the  pay- 
ment of  the  purchase  money  cannot  by  in- 
junction prevent  the  vendee  from  clearing 
the  land  and  cutting  the  timber  thereon, 
unless  such  acts  imralr  the  value  of  the 
vendor's  security.    Small  v.  Sloeumb  (Ga.) 

4.  That  a  private  corporaUt 
municipal  authorities  Y —  — 
apart  lor  a  public  bui 


180 
to    whcon 
ipal  authorities  have  granted  land  set 
lor  a  public  burying  (rrouud  has  en- 
tered into  contract  and  bond  to  maJce  im- 


provements thereon,  in  accordance 
which  it  has  expended  money,  will  give  it 
no  right  to  enjoin  interference  by  the  mu- 
nicipality with  its  enjoyment  of  the  prop- 
erty, if  the  grant  was  made  without  author- 
ity. La  Societa  Italians  Di  Mutna  Bene- 
ficienza  v.  San  Francisco   (Cal.)  362 

Notes  axd  Bstets. 

Injunction;  to  restrain  use  of  one's  name 
as  trademark;  unfair  competition;  dec^ 
tion  of  public.  38S 

By  abutting  owner  against  use  ot  high- 
way. 224 


IN8OLVZ3T0T. 

Of  Banks,  see  Banks. 
See  also  LiurranoN  or  AotionB,  C,  6. 
Notes  and  Bbiets. 
See  also  Banks. 

Insolvency;  new  promise  aAar  discharg* 
of  debtw.  801 

XHSTRnCTIONS. 

Prejudicial  Error    in    Giving,    aw  Av- 

PEAL  AND  Ebrob,  18-22. 
See  also  Tkial,  10-13. 


1000  Ihbu 

nrSUBAHCE. 

Conflict  of  I*wi  an  to,  see  Coiwucr  of 

Credit  Insurance,   see  Coktractb,   12. 
AssignineDt  of  Policy  to  Wife,  see  CoN- 

TKACT8,    11. 

Loss  of  Pro&ts  of  Agent  ft>  Damaf^es, 
see  Daicaoes,  II,  12;  EviDEncB,  24. 
Fraud  in  Taking  Folic]',  sm  Lett,  2. 
Bee  also  Trial,  12. 

1.  A  policy  containing  a  clause  making  it 
incontestable  after  two  years  from  date  of 
iMue  cannot  be  contested  after  Uiat  time, 
even  for  false  and  fraudulent  answers  in  tlie 
application,  since  the  clause  merely  provides 
a  short  statute  of  limitations,  witMn  the 
limited  period  of  which  the  fraud  must  be 
discovered,  if  at  all.  Murray  t.  State  Uut. 
L.  AssuT.  Co.   (R.  I.)  742 

2.  The  obligation  on  the  part  of  a  life  in- 
surance company  to  pay  the  amount  ot  the 
policy  on  the  happening  of  the  event  cwi- 
templated  furnishes  a  sufficient  considera- 
tion to  support  the  prtHnise  to  pay  premi- 
ums, whether  such  promise  Is  made  by  the 
insured  alone  or  by  another  jointly  with 
him.  And  such  insurance  contract  is  not 
invalid  as  a  wagering  contract,  though  it  is 
Induced  by  one  who  has  no'inaurable  latertst 
in  the  life  of  the  insured,  and  who  joins  in 
a  promise,  evidenced  by  promissory  notes, 
to  pay  premiums.  Union  Cent.  L.  Ins.  Co. 
V.  HifliaTd  (Ohio)  482 

3.  A  polity  of  life  insurance  issued  on 
the  life  of  a  minor,  payable  to  him  if  living 
at  maturity,  and  to  bis  eiecutors,  adminis- 
trators, or  assigns  in  case  of  death  before 
maturity,  is  not  absolutely  void;  nc»  are 
notes  given  by  him  (or  pretniums  void,  al- 
Uiough  the  insured  has  power  to  elect  to 
avoid  both  on  arriving  at  majority ;  nor  is 
his  written  assignment  of  such  policy  dur- 
ing minority  necessarily  void.  Id. 

4.  The  existence  of  a  disease  in  applicant 
at  the  time  of  taking  out  a  life  insurance 
policy,  which  Is  so  undeveloped  that  he  is 
entirely  unconscious  of  its  existence,  will 
not  avoid  the  policy,  although  in  his  appli- 
cation he  denien  having  disease,  and  agrees 
that  any  untrue  statement  shall  render  the 
policy  void, — eapecially  where  the  statute 
provides  that  representations  in  the  appli- 
cation are  covenanted  to  be  true,  and  tnat 
"wilful  concealment"  will  avoid  the  policy. 
Fidelity  Mut.  L.  Asso,  v.  Jeffords  (C.  C.  A. 
6th  C.)  103 

6.  In  case  a  man  expends  more  than  the 
amount  allowed  by  statute  for  insurance  for 
the  benefit  of  his  family,  to  the  exclusion 
of  claims  of  creditors,  the  courts  will  not 
apportion  the  insurance  money  thereby  ob- 
tained between  the  family  and  the  creditors, 
but  will  give  the  latter  only  the  amount  of 
excesflive  premiums  paid,  vrith  interest 
Sternberg  v.  Levy   (Mo.)  43f 

0.  An  insurance  company  may  be  com 
pelled  to  repay  a  husband  the  amount  of 
nremiums  received  by  it  from  his  wife  for 
insurance  on  his  life,  where  the  policy  was 
taken  without  his  knowledge,  and  the  money 
was  paid  by  her  ont  of  funds  with  which  he 
63  L.  R.  A. 


817 

7.  Where  an  applicant  for  a  loan  of  mon^ 
from  a  life  insurance  company  obtains  the 
same  upon  a  lawful  rata  of  interest,  giving  a 
real -estate  mortgage  as  security,  and  also 
procures  the  issue  by  the  CMnpany  of  an  in- 
surance policy  to  one  in  whoKe  life  he  has  no 
insurable  interest,  and  its  assignment  to  the 
company  as  collateral  security  upon  the  loan, 
and  signs  premium  notes  vrith  the  insured  in 
order  to  give  value  to  the  policy  as  collater- 
al, such  policy  being  upon  the  usual  t«nns 
and  conditions,  the  premiums  paid  and 
agreed  to  be  paid  thereon  will  not  be  re- 
garded as  additional  interest  for  the  loan, 
and  usurious.  Union  CenL  L.  Ina.  Co.  v. 
miliard  (Ohio)  462 

Inanrkble  lateveat. 
See  also  aupra,  2. 

6.  A  policy  taken  by  one  on  his  own  life 
for  the  benent  of  hie  brother  is  not  avoided 


fords  (C.  C.  A,  Cth  C.)  193 

9.  Under  a  statute  giving  a  woman  an  in- 
surable interest  in  her  brother's  life,  a  sis- 
ter who,  with  her  children,  is  living  with 
and  supported  by  her  brother,  is  entitled  to 
the  benefit  of  a  statute  permitting  him  as 
head  of  a  family  to  expend  a  certain  sum 
each  year  for  insurance  for  their  benefit  free 
from  the  claims  of  Ms  creditors.  Sternberg 
V.  Levy  (Mo.)  436 
Pald-np  poUoT. 

10.  A  provision  in  an  insurance  poli<7  for 
the  issuance  of  a  paid-up  policy  for  such 
amount  as  the  reserve  will  })uretiase  "upon 
surrender  of  this  policy  within  six  monttis" 
after  lapse  for  nonpayment  of  premiums  does 
not  make  time  of  the  essence  of  the  contract, 
but,  the  consideration  having  been  paid,  the 
insured  is  entitled  to  the  policy,  although  he 
does  not  apply  therefor  until  nearly  five 
years  after  m^cing  default.  Manhattan  L. 
Ins.  Co.  V.  Patterson  (Ky.)  378 
But  aee  following  cases. 

11.  The  right  to  a  paid-up  life  policy  un- 
der Mo.  Rev.  SUt.  1879,  i  6984,  after  two 
full  annual  premiums  have  been  paid,  is 
conditioned  on  a  demand  therefor  within 
sixty  days  after  the  unpaid  premium  becomes 
due.    Cravens  v.  New  York  L.  Ins.  Co.  ( Mo.  1 

305 

12.  The  limitation  on  the  forfeiture  of  life 
insurance  policies,  made  by  Mo.  Bev.  Stat. 
1879,  }  5B83,  after  two  annual  premiums 
have  been  paid,  cannot  be  waived  by  provi- 
sions of  the  contract.  Id. 

13.  An  unconditional  commutation  to  non- 
forfeitable paid-up  life  insurance,  which  will. 
under  Mo,  Rev.  Stat,  1879,  g  6B8B,  exempt  a 
policy  from  the  provisions  of  the  three  pre- 
ceding sections  providing  for  nonforfeitable 
and  paid-up  policies,  is  not  provided  for  by 
a  policy  which  provides  for  it  only  in  esse 
of  a  demand  wiUiin  six  month*  after  default 
In  the  payment  of  the  premium.  Id. 


iHTKBBn: — Intoxicatiho  Lkjuobb, 


Cknaa  of  daKtk. 
See  also  Tbial,  1. 

14.  No  recovery  tia.n  be  had  on  a.  polity  of 
Ute  insurance  in  csM  de&th  is  caused  by 
Toluntfti?  mbmiMioti  to  an  illeffsJ  opera- 
tion performed  in  order  to  get  rid  ot  an  il- 
legitimate fiBtus.  WelU  V.  New  England 
Uut.  L.  Ina.  Co.   (Pa.)  327 

16.  A  woman  who  lolidts  and  aubmita  to 
a  criminal  abortion  to  get  rid  of  aji  illegiti- 
mate f<Etua  violates  tlis  criminal  laws,  with- 
in tbe  meaaing  of  a  elauae  in  a.  life  inaiir- 
ance  policy  exempting  the  company  from  lia- 
bility  for  death  caua^  by  violation  of,  or  at- 
t«mptiag  to  violate,  the  criminal  law.       Id. 

Notes  asb  Buktb. 
See  alto  CoifTLior  or  Iiaws. 

Insurance;  wife'a  right  to  inaure  life  of 
her  husband:  —  (I.)  Scope  of  note;  (II.)  the 
right  at  common  law;  (III.)  the  right  under 
•ttLtutea:  (o)  the  substance  and  design  of 
atatutea;  (6)  their  purpose,  craiatruction, 
and  effect:  (1)  generally;  (E)  with  refer- 
ence t«  ereditora  of  the  husband;  (3)  with 
reference  to  title  of  wife  and  children;  (o) 
what  policies  covered  by;  (IV.)  promiaed 
marriage  and  irregular  marriages;  (V.)  eon- 
aent  to  use  by  wife  of  husband's  funds;  (VI.) 
conclusion.  BIT 

Nonforfeiture  statute;  reetrictiona  on 
buunesa  of  foreign  companies.  306 

Validity  ot  life  insursjice  to  secure  debt 
to  insurer: — (I.)  In  general;   (IL) 
transactions. 

Untrue  statements  in  applieation  cove- 
nanting truth;  insurable  intereet;  warranty 
^  assured;  good  faith;  stranger  as  benefl- 
dhry;  whwe  policj  peiinlta  payment  to  as- 
signs. 20(1 

Innocent  miarapreaentations  as  to  health 
of  insured  when  he  has  an  undiscovered  dia- 
eaae: — (I.)  In  general;  (II.)  repreeenta- 
tiona  to  the  best  of  kaowledga  and  belief, 
«tc.;  (III.)  effect  of  atatutory  proviaiona; 
(IV.)  representations  bj  ben^ciary;  (V.) 
conclusion.  103 

InctHitestable  polidea.  743 

Surrender  for  Issuance  of  paid-up  policy; 
time  limit.  370 

nishts  of  creditors;  paymoat  for  inaur- 
aaoe  Dj  Insolvent.  438 

luBurable  interest,  what  is ;  wagging  poli- 
dea.  465 


Suspension  of  a  bank,  followed  by  the  ap- 
pointment of  a  temporary  receiver,  doee  not 
of  itself  mature  the  deposit  accounts,  with- 
in the  meaning  of  a  statute  allowing  inter- 
est on  accounts  from  the  date  when  tb^  be- 
come due;  but  demand  is  neceesary  for  thst 
purpose.  Patten  v.  American  Nat.  Banlc 
(Colo.  App.)  093 

Notes  akd  BBnra. 


Congress  haa  power  to  levy  and  collect 
taxes  by  requiring  revenue  stamps  to  be 
placed  upon  certain  written  instriunenta, 
i  to  prescribe  a.  punishment  for  failure 
refusal  to  ccmiply  with  that  requirement 
and  t<i  provide  that  such  instruments  shall 
not,  unless  stamped,  be  admissible  as  evi- 
dence in  the  Federal  courts.  It  has,  how- 
ever, no  power  to  prescribe  rules  of  evidence 
for  a  Btat«  court,  and  therefore  the  act  ot 
Confess  which  declares  that  certain  writ- 
ten inatruments  shall  not  be  received  in  evi- 
dence  in   any   court  until    stamped   as   re- 


130 
interstate   oomkeroe. 

Notes  aitd  Buetb. 

Interstate    commerce;    intcHerenoe    with 

privil^e  tax.  022 

nrTOXxoATHfo  uaiTORS. 

1.  Allegations  upon  intorm&ti<»i  and  be- 
lief are  not  sufllcient  as  a  basis  for  a  for- 
feiture of  a  liquor-tax  certificate,  undtf  a 
statute  requiring  the  petition  to  state  the 
"facta  upon  which  the  application  u  baaed." 
Re  Feck  (N.  ¥.)  808 

2.  Forfeiture  of  a  liquor  tax  cotificate 
for  criminal  acta  cannot  be  authorized  by 
legislation,  upon  failure  of  the  holder  to 
deny  under  oath  the  allegations  of  the  peti- 
tion, without  any  proof  of  the  commission 
of  the  acts  constituting  the  t^enae.  Id. 

3.  An  ordinance  of  the  city  of  Minneapolis 
rdating  to  stalls,  booths,  or  other  iuelos- 
ures  in  saloons  is  one  which  the  citr  council 
had  legislative  authority,  in  its  diacretiiH), 
to  enact.    State  t.  Barge  (Uinn.)  428 

4.  An  ordinance  which  forbids  the  keeping 
of  any  incloeure  in,  or  connected  with,  any 
room  whco'ein  intoxicating  liquors  may  be 
sold  b;  a  licensed  dealer,  which  ia  or  can, 
by  any  ingenuity  or  pretense,  be  uaed  aa  a 
lounging  or  drinking  place  or  for  any  im- 
moral purpose,  is  not  unreaaonable,  but 
valid.  Id. 

5.  A  person  managing  and  controlling  a 
put)lic  place  ot  amusement  which  he  invites 
the  public,  on  payment  of  an  admission  fee, 
to  attend,  and  at  which  place  he  sells  to  hia 
customers  and  patrons  intoxicating  liquors, 
who  sells  such  liqu<H'a  to  one  in  attendance 
at  such  place,  and  thereby  renders  him 
drunk  and  disorderly,  well  knowing  that 
when  in  that  condition  he  is  likely  to  com- 
mit assaults  upon  others  without  cause  or 
provocation,  is  bound  to  exercise  reasonable 
care  to  protect  his  other  customers  and  pa- 
trons Irom  such  assaults  and  ioaults,  and 
for  B.  failure  to  do  so  is  liable  for  damages 
at  the  suit  of  one  assaulted  and  injured. 
Ma.itad  V.  Swedish  Brethren   (Minn.)     803 

Notes  asd  Bbiets. 
See  also  Hdnicipai.  Cobfobatioiis. 
Intoxicating  liquors;  transfer  or  jnarfiip 


JwaUEXT—hATtaAL  BupFon. 


Am  Part  ot  Record  on  AppMl,  ka  Ar- 

PEAT.   AND   KBBOK,   4. 

Od  Ai>peal,  bm  Affeu.  akd  Ebw>b,  23. 
Of  Eviction  as  Evidence,  Me  EviDEnci, 


property  free  from 
ludgtuent  sfter  a.  Judgment  of  fiat  Is  obtained 
In  a  Boire  facias  thereon,  although  such 
^■ntee   ia  free  from  any   lien  of  the 

— J^ent  because  not  made  a '~  '' 

a  facias.     Wright  v.  Rylan< 

NOTKB 

See  aim  Evuishok. 

Judgment;  new  promiw  to  paj  kfter.  36S 
Effect  uptm  existing  Judgment  lien  of  pro- 
ceedings   to    renew,    revive,  or    extend    the 
judgment. 

Againat  one   served   but  nusnamed.     fi84 

Scire  facias;   effect  oa  old  Judgment;   on 

third  person  not  party.  703 

JUDIOIAZ.  8AI.E. 

Of  Land  Held  in  Trust  tor  Life  T«unt, 

see  Lite  TEnajtTB,  3,  4. 
On  Foreclosure,  see  MoEToaoE,  2,  3. 
Recovery  of  Qoods  after,  see  Rbpixvix. 

JTrsnOE  OF  THE  PEACE. 

1.  A  notice  of  appeal  from  a  judgment 
rendered  in  justice  court  against  a  town, 
signed  by  three  persons,  with  the  word  "Su- 
pervisor" under  the  last  Rigiiature,  the  sig- 
natures and  the  offlcial  designation  bung  ho 
located  that  if  the  plural  number  were  used 
instead  of  the  singular  it  would  clearly  in- 
dicate that  alt  signed  ofnciallj,  shows  with 
reasonable  certainty  that  it  was  so  signed, 
where  there  is  no  indication  in  the  notice  to 
the  contrary.       Patrick  v.  Baldwin    (Wis.) 

613 

2.  Mistakes  in  a  notice  ot  appeal  from  a 
judgment  ruidered  in  justice  court  do  not 
render  such  notice  ineffective,  if  it  contains 
enini^  to  identify  with  reasonable  certainty 
the  judgment,  the  parties,  and  the  court, 
and  to  show  that  it  was  mode  by  the  party 
appealing,  personally,  or  by  some  pereon  or 
persons  duly  authorized,  in  behalf  of  such 
party.  Id. 

INCHES. 

As  to  Bank  Deposit,  see  Likitatior  of 
Action  a,  6. 

IJUmXA^  Aim  TENAIfT. 

Claim  for  Rent  against  Bankrupt  Ten- 
ant, see  BATTKRUPTcr,  1-3. 
Tenant  Claiming  under  Tax  Deeds,  see 

EjBCTME^VT. 

Uability  of  Recrivers  for  Rent,  see  Re- 

CErVERB. 

Setoff  of  Amount  Paid    as    Rent,  see 

Skt-Opf,  etc.,  2. 
S«o  also  Action  oK  Snrt. 


tioa  to  pay  toxea  on  rented  land  may  pnr- 
diBse  the  Und  at  tax  sale,  and  tlraa  acquire 
an  adverse  title,  as  against  his  fon 
lord.     Smith  v.  Nemnan   (Ean.) 

3.  A  landlord  who  agrees  witli  his  tenant 
to  put  an  automatic  fire  extinguisher  in  tba 
leased  building  cannot  rdieve  himself  frtmi 
liability  for  injuries  t«  the  tenant's  prop- 
erty caused  by  negligence  in  using  appar- 
atus the  vents  of  which  open  at  too  low  a 
teaoperature,  I7  emplc^ing  a  competent  in- 
dependent contractor  to  do  the  wotk.  Pe«- 
leas  Mfg.  Co.  v.  Bagley   (Mich.)  285 

3.  A  landlord  is  not  an  insurer  or  war- 
rantor, nor  is  he  compelled  to  exercise  con- 
stant care  and  inspection;  but  if  he  knowi 
that  the  premises  which  he  is  about  to  let 
are  defective  and  in  a  dangerous  condition, 
and  especially  if  sut^  dangerous  or  dtfee- 
tive  place  is  not  obvious,  or  is  not  discovcr- 
ahle  by  the  tenant  by  the  exercise  of  ordi- 
nary care,  and  he  does  not  inform  the  ten- 
ant of  such  defective  or  dangeroua  place, 
and  injury  is  occasioned  tJiereby  to  the  tm- 
ant  or  a  member  of  his  family,  who  is  not 
aware  of  such  defective  or  dangerona  place, 
while  in  the  exercise  .of  oidinon  care,  tbs 
Isjidlord  is  liable  in  danuigeo.  The  law  re- 
quires good  faith  on  the  part  of  the  land- 
lord towards  his  tenant.  Moore  v.  Parker 
(Kan.)  778 

NoTxs  aud  Bsncra. 
See  also  RECEirxBa. 

Landlord  and  tenant;  damage  by  elemonta 


:  of  tenancy:  —  (L)  In  general;  (IL) 
title  derived  from  Judicial  Bale  during  ten- 
ancy: (in.)  title  derived  from  tax  sale  dar- 
ing tenancy:  (a)  when  tenant  haa  agreed 
to  pay  the  tax;  (b)  when  tenant  haa  not 
agreed  to  pay  the  tax;  (IV.)  adverse  poe- 
session:  (a)  character  of  tenant's  posses- 
sion, generally;  [b)  power  of  tenant  to  in- 
itiate an  adverse  poseeBsion:  (1)  generally; 
(2)  during  term  for  years;  (o)  how  in- 
itiated: (1)  requisites,  generally;  kind  and 
amount  of  proof  necessary ;  ( 2 )  holding 
;  presumption  as  to  tenant's  possessiim: 
nondemand  and  nonpayment  of  rent; 
.  .  acquisition  ot  outstanding  title  or  in- 
tere«t  by  tenant;  (6)  successors  of  tenant. 
934 
Liability  to  tenant  for  defective  condi- 
tion; inherent  defect:  notice  of;  landlord's 
knowledge;  presumption  as  to;  duty  of  ten- 
ant to  examine;  implied  obligation  to  re- 
pair. 778 
Liability  to  tenant  from  wont  of  or  neg- 
ligence in  making  repaLrs;  conployment  of 
independent  contractor.                             288 

I.ATERAZ,  anPPOBT. 

Notes  axb  Bsixra. 


LavuLATUBi — LuuTAnoH  or  Aotiohb. 
UFE  TEMAITTB. 


Notes  wo  Bbiets. 
Le^lature;    power    OT«r    mtmidpalitiea. 

Bight  of,  to  limit 


Sternberg  v.  Ijevj  (Mo.)  43S 
2.  It  ia  no  fraud  for  a  man  who  it  the 
head  of  a  famil]'  compoMd  of  his  slater  and 
her  children  to  applj  his  wages,  which  are 
exempt  by  Bt&tute  from  the  reach  of  cred- 
itors, or  his  other  exempt  property,  to  the 
procuring  of  inauraiice  for  her  benefit.       Id. 


Burden  of  Proof  as  to, 

10. 
Sufficiency  of  Evidence  of,  see  EvniEnoc, 

44. 

1.  Naming  a  person  with  whom  plaintiff 
baa  committed  adultery,  in  a  cross  hill  in  a 
divorce  proceeding  before  a  court  having 
jurisdiction  of  the  parties  and  Bubject-maU 
ter,  is  absolutely  privileged.  Jones  v, 
Brownlee  (Mo.)  445 

2.  l%e  action  of  a  primt  in  the  discharge 
of  hie  duties  and  office,  in  conducting  tEe 
public  (unctions  of  his  calling,  is  the  proper 
subject  of  comment  in  the  public  press,  for 
which,  within  proper  limits,  an  action  for 
libel  will  not  lie.    Klos  v.  Zohorik  (Iowa) 

235 

3.  A  puhlication  condemning  the  c<mduct 
of  a  person  if  certain  accounts  of  it  which 
have  appeared  in  the  public  press  are  true  is 
not  libelous,  although  the  newspaper  state- 
ments are  false,  since  it  does  not  involve  a 
false  statement  of  fact.  Id. 

4.  An  action  for  libel  will  not  lie  against 
one  who  contributes  an  article  to  a  news- 
paper, for  libelous  matter  inserted  therein 
by  the  publisher  of  the  paper.  Id. 

NOTXB  AND  B&IEFB. 

Libel  and  alanderj  privil^e  in  pleading; 
pleadings;  malice.  447 

Who  responsible  for;  newspajwr  publica- 
tion;  what  constitutes  publication.  Z3S 

uoxirsE. 

To    Cross    Sailrood    Track,    sea   Eabb- 
luniB,  2. 


UENS. 

Of  Factor,  see  Faoiobb,  4. 

Of  Landlord  where  Tenant  Bankrupt, 

see  Bankbdptot,  1,  2. 
Of  Judgment,  see  Juihiment. 
Bee  also  JunjuxxT,  Notes  and  Buets.  ' 
B8L.  K.  A. 


1.  Dividends,  on  stock  held  in  trust  under 
a  will  to  pay  the  income  to  life  tenants  are 
to  be  distributed  as  income,  although  made 
from  a  sinkinc  fund  which  had  l>een  mostly 
accumulated  during  the  testator's  lifetime 
for  the  purpose  of  meeting  the  corporati<Ml'B 
obligation  as  indorser  on  bonds  from  which 
it  was  finally  relieved.  Quinn  v.  Safe  De- 
posit ft  Tnist  Co.   (Md.)  169 

2,  In  case  a  trustee  has  power  to  change 
investments  under  a  will  establishing  a  fund 
the  income  of  which  is  to  be  paid  to  one  for 
life  with  remainder  over,  it  is  his  dul^  to 
reserve  from  the  income  a  sinking  fund  to 
offset  the  premium  on  bonds  purchased  and 
keep  the  principal  intact.  New  York  L.  Ins. 
±  X.  Co.  V.  Baker  (N.  Y.)  544 

•  3.  A  bill  to  sell  real^  held  in  trust  for  a 
life  tenant,  with  remainder  to  his  childrea 
and  other  remainders  over,  may  be  filed  llT 
the  life  tenant  as  well  as  against  him.  Ria- 
te;  v.  Halliday  (Tenn.)  4TT 

4.  Nonexistence  of  remaindermen  of  the 
first  class  under  a  will  leaving  property  in 
trust  to  one  for  life,  with  remainder  to  hii 
children,    with    remainders    over,    will    not 
prevent  the  sale  of  realty  so  as  to  bind  such 
remaindermen  should  they  coma  Into  being, 
if  the  life  tenant  and  the  living  remainder- 
men of  the  other  classes  are  before  the  court. 
Id. 
Notes  axb  Buasrs. 
Ufa  tenants;  rights  as  t«  stock  dividends. 
1G9 
UMTTATION  OF  ACTIONS. 

On  Insurance  Policy,  see  Insusakce,  1. 

1.  That  mon^  is  obtained  by  fraud  will 
not  prevent  the  running  of  the  statute  of 
limitations,  against  an  action  to  recover  it, 
from  the  consummation  of  the  transaction, 
unless  investigation  is  prevented  by  af- 
firmative efforte  on  the  part  of  the  wrong- 
doer.    Smith  T.  Blachley    (Pa.)  84S 

2.  The  rule  that  when  the  trustee  is  barred 
by  the  statute  of  limitations  the  cestui  que 
trust  is  also  barred  has  no  application  to  a 
case  where  the  deed  creating  the  trust  au- 
thorises the  oesiut  que  trust  to  convey  the 
property  and  directs  the  trustee  to  join  in 
the  deed,  under  which  authority  the  property 
is  mortgaged  by  an  instrument  in  which  the 
trustee  conveys  in  fee  simple,  after  which 
he  dies,  since  be  has  no  intereet  to  deecmd 
to  his  heirs  against  which  the  statute  can 
run.     Fleming  v.  Borden   (N.  C.)  316 

3.  Minori^  of  the  owner  of  real  estate 
of  which  adverse  posseesion  is  taken  will  not 
prevent  the  i-unning  of  the  statute  of  limi- 
tations aeainet  the  right  to  recover  it,  but 
will  merely  give  an  additional  time  for  suit 
after  the  disability  is  removed.  Carney  v, 
HenncBsey    (Conn.)  609 

4.  Lapse  of  time  may  bar  a  suit  by  a  pri- 
vate individual  for  private  injuries  inflicted 
upon  him  by  the  maintenance  of  a  public 
nuisance,  such  as  a  dam  across  a  navitntble 
stream.  Chomley  v.  Shawano  Water-Pow- 
er  ft  R.  Improv.  Co.  (Wlf.)  896 


IWt 


LHOTKD  IlUBIUTT— HaBHS  AMD  Skbtabt. 


6.  The  aUtuta  of  limitations  b»iiia  to  run 
against  the  liability  of  a  otockholder  to 
cnditorB  of  the  corporation  od  his  unpaid 
■lock  Bubacription  at  the  time  the  corpora- 
tion becomes  insolvent  as  shomi  bj  an  ao- 
signment  for  benefit  of  creditors.  Swear- 
ingen  v.  Sewickley  Dairy  Co.   (Pa.)         471 

0.  A  delay  of  lees  than  three  years  in  seek- 
ing to  recover  back  a  deposit  fraudulently 
received  by  sn  insolrent  bonk  is  not  such 
lR«h(»  as  will  bar  the  suit,  in  the  absence  ot 
an  analogous  statute  of  limitationa,  where 
innocent  third  persons  have  acquired  no  in- 
terests to  be  affected.  Richardson  v.  Oli- 
vier (C.  C.  A.  6th  C.)  113 
Xnterrvptlom  »t  statnt*.  ■ 

7.  A  statutory  provisioD  p*nnitting  the 
oommencement  of  a  new  action  within  a  cer- 
tain tima  after  judgment  o^inst  plaJntlfT 
upon  any  ground  not  concluding  his  right  of 
action  applies  in  caae  complainant  takes  a 
Toluntary  nonsuit.  Hooper  v.  Atlanta,  K. 
ft  N.  R.  Co.   (Tenn.)  931 

S.  An  averment  that  the  beneficiary  of 
the  recovery  in  an  action  is  the  same  as  that 
of  a  former  one  in  which  plaintiff  took  a 
voluntaiy  nonsuit  is  not  necessary  to  bring 
the  ease  within  the  provisions  of  a  statute 
permitting  plaintiffs  against  whom  judg- 
ment has  been  rendovd  to  begin  another 
action  within  a  oertain  time,  If  it  is  averred 
that  the  suits  are  between  the  aame  parties 
and  for  the  aame  cause  of  action.  Id. 

Notes  A.nD  BBi^rs. 
Limitations  of  actlims;  new  promise  after 
bar.  368 

IMiahility  ot  Infant^.  999 

As  to  cause  of  action  based  on  fraud.    UB 
Against  stockholders'  liability;  suit  by  as- 
signees. 47 1 


KAXJOIOUS  PBOSEOTmOir. 

A  terminaUon  of  a  prosecution  for  obtun- 

Ing  money  by  false  pretenses  in  favor  of  de- 
fendant, which  will  support  an  action  for 
malicious  proaecution,  is  not  effected  by  hia 
discharge,  secured  by  an  agreement  by  which 
defendant,  who  inaiata  on  a  potitponement, 
which  is  objected  to  by  plaintifT,  agrees  to 
pay  the  amount  found  due  by  his  accounts 
and  half  the  oosts.     Craig  v.  Oinn    (Del. 


S8  L.  E 


715 


Malicious  prosecution;  favorable  temnna- 
tion  to  support  action  for;  discharge  by  mag- 
istrate; probable  cause;  implied  malice  from 
want  of;  good  charaotw  as  affecting  proba- 
ble cause.  715 

Reasonable  and  probable  cause.  447 

MAMDAMTTB. 

Nous  um  Bbdcfs. 

to  reinstate  pupil  in  public 


It  ia  C(mpet«nt  for  the  city  of  New  Or- 
leans, under  existing  laws,  to  authorise  per- 
sons to  build  marketa  and  to  collect  the  reve- 
nues thereof  for  a  fixed  period,  in  oonsidera- 
Uon  of  their  conv^ing  the  property  to  the 
city;  such  nurluts  to  be  under  the  control 
<fl  the  city,  and  to  be,  in  all  respects,  gov- 
erned bj  the  rwulations  applicable  to  other 
public  marltets.  New  Orleans  v.  Faber  (La.) 


Nonsi 


1« 


Presumption    of    N^ligence,    see    Bn- 

Evidence  as  to  Terms  of  Coutnet,  sec 

EVIDKNOE,  38. 
Recoupment  by  Employer  in  AoUon  for 
Services,  eee  Sbt-Ovt,  xca,  1. 
dsekazse  af  serrKmt. 
See  also  CoiTiKacra,  6,  ID. 

1.  A  servant  who  ia  prevented  from  per- 
forming his  contract  by  reason  of  being  dis- 
charged from  the  master's  service,  whether 
rightfully  or  wrongfully,  is  entitled  to  re- 
cover for  the  services  actually  rendered,  sub- 
ject to  the  right  of  a  recoupment  of  such 
damages  as  the  master  may  be  entitled  to. 
in  case  of  a  rightful  discharge.  Hildebrand 
T.  Amnion  Fine  Art  Co.  (Wis.)  826 

2.  The  rule  tJiat  where  an  employee  under 
an  entire  contract  wrongfully  teimioatee  it 
he  cannot  recover  thereon,  or  at  all,  for  serv. 
ices  rendered  up  to  the  time  of  such  t«nninB- 
tion,  does  not  apply  to  a  case  where  such  a 
contract  has  been  terminated  fay  tlie  em- 
ployer for  cause.  Id. 
IdftbUitT  <or  i^mrj  to  aerraMts. 

See  also  TuAl.,  9. 

3.  Ignorance  of  an  employer  of  the  techni- 
cal mechanism  of  a  machine,  which  prevents 
his  releasing  an  employee  who  has  been 
caught  therein  through  his  own  n^ligeni-e. 
aa  quickly  as  he  otherwise  could  have  done. 
whereby  the  injury  to  the  employee  is  ag- 
gravated, will  not  render  him  liable  for  the 
injury,  if  he  did  all  he  could  to  effect  the 
release.     Stager  v.  Troy  Laundry  Co.   {Or.l 

439 

4.  A  member  of  a  construction  gang  of  a 
passenger  railway,  whose  contract  provides 
for  transportation  to  and  from  work,  and 
who  is  furnished  with  *  book  of  tiAets  for 


HiLKAOB  Ticket;  Mikbs. 


that  purpose,  is  not,  after  quitting  work  for 
the  day  and.  while  riding  on  &  regular  pas- 
senger car  of  the  employer  towards  his  home, 
n  servant  of  tbe  employer  bo  as  to  be  a  fel- 
low servant  of  those  operating  the  car.  Pe- 
terson V.  Seattle  TracUou  Co.  (Wwh.)  588 
AsBmuptloa  of  riak. 
See  also  Carbiexs,  2. 

5.  A  contractor's  eropl<7ee  does  not  as- 
siune  the  risk  of  the  service,  and  is  not  guil- 
ty of  contributoiy  negligence,  as  matter  of 
la^,  in  obeying  the  contractor'a  order  to  go 
into  a  narrow  trench  which  haa  been  run  un- 


the  chimney,  where  he  is  unaoquainted  with 

the  actual  perils  of  the  situatjou,  and  no 

perils  are  visible.    Sinn  v.  Casaidy  (N.  Y.) 

877 

6.  A  aervaut  operating  a  mangle  in  a 
laundiy  does  not,  aa  matter  of  law,  assume 
the  risk  of  her  hand  passing  under  Uie  ^uard 
rail  into  the  rollers,  where  the  rail  is  ad- 
justed by  tbe  employer  so  as  to  afford  some 
protection,  the  employee  is  forbidden  to  in- 
terfere with  the  adjustment,  and  the  im- 
pr^>er  adjustment  is  not  ohvioua.  Stager 
V,  Troy  Laundry  Co.   (Or.)  459 

7.  A  locomotive  firranan  who,  after  com- 
plaining of  the  absence  of  a  shield  on  the 
glass  indicating  the  oil  supply  for  the  cylin- 
der, the  presence  of  which  is  necessary  for 
hiH  safety,  and  receiving  the  engineer's 
promise  to  fix  it,  leaves  the  termiiul  station 
where  the  shield  can  be  procured  and  pro- 
ceeds on  a  trip,  knowing  that  the  promise 
has  not  been  and  cannot  be  fulfilled  until 
the  return,  assumes  the  risk  of  injury  from 
iU  absence.  Albredit  v.  Chicago  &  N.  W. 
R.  Co.  (Wis.)  6S3 
Uabillty  tor  serraikts'  aota. 

See  also  LAnoioiu)  akd  Tehant,  2. 

8.  When  a  city  having  power  to  con- 
tract for  tbe  construction  of  a  sewer  enters 
into  a  contract  with  competent  contractors 
doini;  an  independeot  business,  who  agree 
to  furnish  the  necessary  materials  and  labor 
and  make  the  entire  improvement  accord- 
ing to  specifications  prepared  in  advance, 
for  a  lump  sum  or  its  equivalent,  tbey  are 
independent  contractors.  Uppington  v. 
New  York   (N.  T.)  660 

V.  The  reservation  by  a  municipality  in 
letting  a  sewer  contract,  of  the  right  to 
Changs,  Inspect,  and  supervise  to  the  ertent 
necessary  to  produce  the  result  intended  by 
the  contract,  will  not  render  it  liable  for 
the  negligence  of  the  independent  contractor 
which  results  in  injury,  provided  the  plan  is 
reasonably  safe,  the  work  is  lawful,  is  not 
a  nuisance  when  completed,  and  there  is  no 
int«iference  therewith  hy  municipal  officers. 

10.  One  who  taaploya  a  competent  inde- 

tendent  contractor  to  repair  chimneys  of  a 
ouse,  without  any  dictation  or  supervision 
on  the  part  of  the  owner  over  the  details 
of  the  work  or  the  manner  in  which  it  shall 
be  ilone,  fs  not  answerable  for  tbe  failure 
of  the  contractor  to  tako  proper  precau- 
tions to  protect  trarders  upon  the  bigh- 
G3  L.  a  A. 


way  from  falling  bricks,  as  the  work,  if 
properly  done,  does  not  create  a  peril,  and 
the  negligence,  If  any,  is  a  mere  detail  of 
the  work  not  eontcu  """'"■  *""  "" "  ""' — ' 
Boomer  v.  Wilbur  ( 

11.  An  employer  is  liable  for  an  assanlt 
committed  upon  a  child  in  bis  employ  by  his 
overseer,  who,  by  conduct  Nctending  back 
for  a  period  of  years,  has  established  a  rep- 
utation for  bein«  hiKhtempered  and  cruel 
to  children  and  other  help,  and  who  is  there- 
fore incompetent  for  the  position  in  which 
he  is  placed.    Lamb  v.  littman    <N.  C.) 

see 

LlablUtr  of  servamt. 

12.  Tbe  mana^  of  a  company  doing  a 
commisBion  business,  who,  in  making  a 
wrongful  sale  of  property  conBigned  to  it, 
acts  solely  in  his  capacity  of  manager,  and 
who  has  no  possessiiHi  of  the  property,  can- 
not he  held  liable  ifor  its  return.  U.  H. 
Walker  Co.  v.  Dubuque  Fruit  &  Produce  Co. 
(Iowa)  776 

Nons  Aim  BiOKis. 
See     also     DAMASEa;     Iitokfendkht     Con- 

TBACTOR ;       MumCIFAI.      COBPORATIOXe  1 

Kkouornck. 
Master    and   servant;    Injury   to   servant 
while  being  transported;  f^low  servants. 

58T 


risk. 


OBa 


Duty  of  master  as  to  machinery;  assump- 
tion of  risk  by  infants;  vice  principal  or 
fellow  servant.  85! 

Safe  place  to  work;  obvious  danger;  as- 
sumption of  risk;  ob«7ing  orders.  877 

Assumption  of  risk;  contributory  n^li- 
gence.  460 

Entire  or  divisible  contract;  right  to  com- 
pensation. 


8ES 


For  Oil  and  Gas,  see  Cobtobattohs,  1. 

1 .  Where  the  apex  of  a  vein  leaves  a  min- 
ing claim  by  crossing  the  side  lines,  so  that 
the  supposed  side  line^  are  in  fact  end  ones, 
tbe  right  to  follow  the  dip  is  limited  by  a 
vertical  plane  passing  downward  through 
the  side  line,  maintaining  its  direction  as 
marked;  and  there  iB  no  right  to  follow  the 
dip  into  territory  which  might  properly 
have  been  reached  had  the  side  lines  as 
marked  proved  in  fact  to  t>e  such.  F^rrot 
flilver  &  C.  Co.  v.  Helnze  (Mont.)  491 

2.  In  cose  the  apex  of  a  vein  entering 
across  the  end  line  of  a  mining  claim  passes 
out  across  the  side  line,  the  riKht  to  fol- 
low the  dip  of  the  vein  is  limited  by  a  ver- 
tical plane  passing  downward  through  the 
point  where  it  leaves  the  side  line,  parallel 
with  the  end  line  of  the  claim.  Id. 

3.  A  mining  claim  need  not  contain  the 
apex  of  a  vein  to  be  valid,  but  in  case  claims 
located  along  the  apex  fail  to  kee>p  it  with- 


HinAXB— UDHioirAL  CoBPOHAtiOMe. 


angle,  &  Talid  cliim  may  be  locat«d  on  such 
dip  within  the  linei  of  suclk  angle,  where  it 
hu  paaaed  bejond  the  lines  of  the  former 
locAtioni.  Id. 


minora],  maj  be  made  good  bj  a  EUbsequeut 
valid  discovery  within  its  limita,  made  be- 
fore the  rights  of  third  persons  have  at- 
tached,  but  after  the  filing  of  the  location 
certiflcata  and  all  acts  of  locatirai  have  been 
performed.    Brewster  t.  Shoemaker  (Colo.) 


S.  A  surface  loeatioci  of  i 


703 
ninA  irlfiJTn 
i  diecov — 
of  inineral  tbrousb  a  tuunet  not  claimed 
d«r  the  tiuiuel-dte  act  of  Congress,  on  a 
Teln,  the  apex  of  which  is  calculaUd  from 
its  dip,  but  which  haa  never  been  op^ied  on 


Noim  AND  Bmxn. 

Uines;  the  right  to  follmr  a  wtta  or  lode 
on  its  dip  beyond  the  surface  lines  of  the 
location:  —  (I.)  In  general;  (11.)  parallel- 
ism of  lines;  (HI.)  when  the  apex  croasea 
both  side  linse;  (IV.)  when  the  apex  croeaes 
an  end  line  and  a  ude  line;  (V.)  when  the 
*pex  enters  across  a  side  line  and  departs 
•cross  the  same  ude  linej  (VI.)  identity  of 
the  vein  or  lode;  (VII.)  conflict  and  prior- 
ity of  rights;  (VIII.)  uniting  interests; 
laying  lines  of  junior,  upon  senior,  location; 
(IX.)  the  rient  as  anected  t^  contract; 
(X.)  degree  of  dip;  (XI.)  righU  as  to  veins 
Other  than  discovery  vein;  (XII.)  title  to 
ore  bodies  that  apex  beyond  claim,  when  ad- 
verse part;  cannot  follow  dip;  (XIII.)  mis- 
cellaneous. 491 

Rights  under  tnnnel-site  locations: — (I.) 
.  Statutory  authority  for  tunnel-site  loca- 
tions; (II.)  precedence  es  between  tunnel 
locator  and  surface  locator;  (III.)  extent 
of  tunnel  locator's  right  to  veins  discovered 
in  tunnel;  (IV.)  necessity  of  following  up 
discovery  in  tunnel  by  location  on  surface; 
(V.)  right  and  duty  of  tunnel  locator  to 
"adverse"  surface  locations;  meaning  of 
"line  of  tunnel ;"  (VI.)  expenditures  on  tun- 
nel; (VII.)  location  and  notice  of  tunnel 
claim;    (VIII.)   miscellaneous.  793 


In  Notice  at  Appeal,  see  JuBTICK  OF  tbk 

Peace,  2. 
Aa  to  Defendant's  Name,  aee  Writ  ash 


KOHET  ZH  OOUBT. 


Money  in  court;  deposit  i 
to  whom  belongs. 
S3L.R.  A. 


MOMOPOI.'T. 

In  Sale  of  lUulroad  Tickets,   sm  Cab- 

riiXRS,  1«. 
See  also  CONeTiTunOKaL  Law,  9. 
Nons  AHD  Bbi^tb. 
See  also  Mabkets. 

Monopoly;   coostitutianalit^  of  grant  of. 

KOBTOAOE. 

Bnnedy  of  Purchaser  on  Foreclosure  of 
Leasehold,  see  Action  <w  Sdit,  6. 

By  Married  Woman,  see  Hubbamd  as» 
Wwi,  2. 

Counterclaim  by  Purctiaaer  on  Foreclo- 
sure, see  6sT-0rr,  na,  i. 

Sea  also  Bills  ahd  Nons;  EsnvrcL, 

2;  TlXTDKES. 

1.  That  a  woman  who  mortgaged  her 
property  for  her  husband's  debt  is  dead,  and 
that  no  administrator  has  been  appointed 
for  her  property  and  no  guardian  for  her 
children,  so  that  there  is  no  one  to  pay  the 
debt  at  the  time  of  a  contract  for  ita  exten- 
uon,  will  not  prevent  the  extensioa  frota 
operating  as  a  discharge  of  the  mortgage. 
Fleming  v.  Borden     (N.  C.)  aie 

2.  A  purchasar  of  land  at  a  mortgagee'* 
Bale  acouires  no  title,  legal  or  equitable, 
where  tha  mortgage  was  given  by  a  wife  to 
secure  her  hust«M's  debt,  and  the  lien  oa 
the  land  has  been  discharged  Iiy  an  agree- 
ment for  an  extension  of  time,  made  without 
her  knowledge  or  consent.  Id. 

3.  A  purchase  for  full  value  from  the 
mortgagee,  who  purchased  at  loreoloeure 
sale  under  a  purchase- money  mortgage, 
made  without  colluaion  with  the  mortgagee, 
will  give  a  man  a  good  title,  to  the  exclu- 
sion of  his  minor  children,  to  property  the 
equity  of  redemption  of  which  bis  wife  dieil 
seised  of,  leaving  surriving  her  the  husband 
and  children,  where  none  of  the  survivors 
vere  able  to  pay  the  accrued  interest  on  the 
mortgage  to  avoid  the  sale,  and  tjis  value 
of  the  property  did  not  exceed  the  amount 
at  the  judgment.     Kullmann  v.  Cox  (N.  Y.I 

SS4 

4.  Whsn  an  agreement  is  entered  into  be- 
tween a  mortgagor  of  chattels  and  the  mort- 
gagee, that  the  former  msy  sell  the  proper- 
ty for  the  purpose  of  applying  tJie  proceed* 
in  payment  of  the  mort^ige  debt,  t^e  morV 
gagor  is  constituted  the  agent  of  the  mort- 
gagee;  and  if,  in  a  proper  case,  be  repre- 
sents or  warrants  the  quality  or  conditioo 
of  the  property  sold,  the  mortgagee  is  bound 
hy  such  representations  and  warranty.  Na- 
tional Citizens'  Bank  v.  Erti  (Minn.)      174 

Nom  A]*D  Busts. 
See  also  Ftxtubeb. 
Mortgage;  chattel  mortgagor  aa  agent  of 


0  sell. 


174 


KUNICIFAI.  OORPORATZOHB. 

Ordinance  for  Killing  Unmuxded  Dogs, 

see  AniVALB. 
Ordinance  as  to  Height  of  Bill  Boards^ 

■ee  Biu.  BoABoa,  3. 


HuHldPAL   COHFOSAIIOHB. 


1007 


Pow«r  of  Munkipft]  AuthoiitiM  u  to 

Cemetariaa,  Me  CEumBiwa,  1. 
Locftl  Sdf-Govemmeat  ol,  see  Coffsn- 

OrdJuuica  for  Muzzling  Dogs,  Me  Con- 

STrrunoDAi.  L&w,  1,  11. 
Orduunce  as  to  Sale  of  Food  Commod- 

ities.  Me  CoNBTiTDTionAi.  Law,  10. 
Bequiriiu'  Telepbono  Company  to  Build 

Conduit,  aee  Coksxitutioru.  Law, 

12. 
Uabilitj  for  DefectiT*  Highwaja,  eee 

HiauwATii,  3-7. 
BnjoiiiiDg  iDterferoDce  of,  with  Cenw- 

ter;,  Me  iKJUKcnon,  4. 
Ordinance  ae  to  Liquor,  Me  IXTOZIOAT- 

jsa  hiqvoKB,  3,  4. 
Power  aa  to  Uarketa,  Me  Mabkkt. 
Iilahilitj  for  Negligeuoe  of  Independent 

Contractor,  see  Mastek  utd  Sebt- 

AKT,  8,  0. 
Waiver  of  Notice    befor«    Commencing 

Action,  Me  Pleaduio,  2. 
Liability    for    Relief    of    Paupers,    bm 

PooB  AND  PooB  Laws,  1,  2. 
Validly  of  Statute  as  to.  Me  Statciks, 

4. 
Special  Laws  as  to,  Me  Statutes,  11-14. 
Power  aa  to  Street  Bailway,  see  Stsebt 

Railways,  1,  2. 
Subrogation  to   Blghta  of.   Me   Subbo- 

See  also  Coubts,  1,  2. 

1.  The  expedients  provided  by  the  sched- 
ule for  the  temporary  adjustment  of  the 
ehuiges  aeceMitated  t^  the  substitution  of 
a  new  system  of  municipal  government  for 
one  under  which  a  city  had  been  previously 
earried  on  n-outd  need  to  be  very  clearly  un- 
constitutional to  justify  a  court  in  over- 
turning tliem.  CcHB.  ex  rel.  EUdn  v.  Moir 
(Fa.)  B37 

2.  The  power  to  declare  what  shall  consti- 
tute a  nuisance,  and  to  prevent,  abate,  and 
remove  the  same,  is  impliedly  granted  to 
cities  incorporated  under  Bums's  (Ind.) 
Rev.  Stat.  1894,  H  3541,  3616,  3010  (Hom- 
er's Rev.  Stat.  1897,  i|  3106,3164,3165), pro- 
viding that   the  common  council  of  a  city 


(Ind.) 

3.  Imperfection  of  an  act  for  the  govern- 
ment  of  cities,  in  failing  to  provide  a  com- 
plete system  for  the  passage  of  ordinances, 
does  not  make  the  act  unconstitutional,  in 
the  absence  of  anything  U>  show  that  the 
municipal  government  cannot  be  adminis- 
tored  on  account  of  such  imperfectiwi.  Com. 
■s  rel.  Elkin  v.  Moir  (Fa.)  837 

4.  An  ordinance,  like  a  statute,  may  be 
subject  to  implied  exceptions  founded  in  the 
rules  of  public  policy  and  the  maxims  of 
natural  justice,  u  as  to  avoid  abaurd  and 
unjust  oonsequences.  Stat«  v.  Barge 
(Uinn.)  428 

5.  The  establishment  of  a  pestbouM  by 
ei^  authorities  within  1  mile  oi  the  bound- 
ary line  of  the  city,  in  violation  of  Ey.  Stat. 
I  3009,  renders  the  city,  which  is  auUiorized 
SS  L.R.  A. 


by  law  to  eatabllah  a  pesthouse  in  a  proper 
location,  liable  in  damages  to  persons  to 
whom  smaJIpox  is  communicated  by  the  pest- 
house,  although  the  statutes  expressly  im- 
pose both  civil  and  criminal  liability  on  the 
municipal  officers  for  such  ill^l  act,  and 
are  sjient  tut  to  any  remedy  against  the  mu- 
nicipality. Henderson  v.  Clayton  (Ky.) 
14S 

See  also  CDNeimiTiOHAi.  Law,  3. 

B.  The  requirement  of  confirmation  by  the 
senate  of  Uie  governor's  appointments  to 
oftiec,  made  by  Fa.  Const,  art.  4,  f  8,  baa  no 
application  to  municipal  officers.  Com.  ex 
rel.  Elkin  v.  Moir   (Pa.)  837 

7.  The  pririongation  of  the  term  of  the 
executive  of  a  d^  appointed  by  the  governor 
beyond  an  election  not  unduly  close  at  hand, 
thereby  depriving  the  citizens  of  the  power 
of  election,  does  not  render  unconstitutional 
a  statute  devising  a  scheme  of  government 
for  the  city.  Id. 

b.  Substituting  an  executive  officer  of  a 
municipality  under  a  different  name,  but 
with  similar  powers  and  duties,  for  one 
elected  by  the  people,  before  his  term  of  of- 
dce  has  expirea,  does  not  render  void  a  new 
charter  m^ing  the  change^  Id. 

9.  AH  offices  pertaining  to  the  jpolice  de- 
partment, whether  now  named  or  not  by  the 
names  they  bore  prior  to  the  adoption  of 
Wis.  Const,  art.  13,  |  9,  providing  for  the 
election  of  city  officers  by  the  voters  or  their 
appointment  by  such  city  authorities  as  the 
l^islature  shall  prescribe,  are  included  with- 
in the  scope  of  that  provision;  and  the  lwi>- 
Uture  is  thereby  prohibited  from  interr- 
ing with  such  appointments.  O'Connor  v. 
Fond  du  Lac  (Wi*.)  831 

10.  The  creation  of  a  board  of  pcdjee  com- 
mi»ioners  by  Wis.  Laws  1897,  chan.  247, 
with  exclusive  authority  to  appoint  all  mem- 
bers of  tlie  police  force,  is  in  violation  of 
Wis.  Const,  art.  13,  |  B,  whitih  requires  all 
municipal  officers  not  specifically  provided 
for  by  the  Constitution  to  be  elected  by  the 
voters  or  appointed  by  such  municipal  au- 
thorities as  the  l^islature  may  provide.     Id. 

1 1.  An  act  of  the  legislature,  so  far  as  it 
expressly  or  by  ita  elTect  extends  the  term  of 
oHW  of  a  member  of  the  police  force  of  a 
city  beyond  that  for  which  he  was  specifi- 
cally elected  or  appointed  bv  legitimate  mu- 
nicipal authority,  so  as  to  Veep  such  officer 
in  place  lor  any  period  of  time  renrdless  of 
sucli  authority,  Is  in  violation  of  Wis.  Const, 
art-  13,  I  9,  providing  that  such  officers, 
when  not  specifically  provided  for  by  the 
Constitution,  shall  be  elected  by  the  voters 
or  appointed  by  such  city  authorities  as  the 
Legislature  may  designate.  Id. 

Ntyres  akd  Bbietb. 

As  to  Loral  Self-Government,  see  Cohstitu- 

TioNAL  Law. 
See  also  HionwATS. 

Municipal  corporations;  eSeot  of  ordin- 
ance passed  under  authori^  of  legislation. 


U  D  RDKB — NOTIOS. 


Police  power;  r^nlation  of  nurteU.    ICG 
Validity  of  ordiiujice  reitricting  prirate 


Tights  of  propertj' ;   police  power. 


tractor;    BUperviuon   and  iuepectii 
intrinBically  dangeroua.  562 

Power  of,  to  take  bond  for  benefit  of  third 
person.  610 

Implied  contruit;  cars  of  poor.  OU 

Power  to  declare  nuiutnce;  what  U  not  bo 
per  •«,■  dogB.  760 

Liability  for  injuriei  from  defective  side- 
walks;   contributory  negligence.  792 

IteasonableDBSs  of  ordinance;  interference 
with  property  rights;  power  to  convey  land 
hdd  in  tniBt  for  public.  3S2 

Fowctb;  strict  eonBtruetimi  as  to;  pB«- 
eage  of  by-laws;  reaaonableuees;  ^Eereiie  of 
pouce   power    by ;    regulation    of    saloons ; 

Tagueneas  or  uncertainty  of  ordinance; 
proper  ezerdse  of  pdice  power;  rt^ulation 
of  railroads.  445 

ProbibitlTO  ordinances;  rMSOnableness  of 
police  regulation;  regulation  of  street  rail- 
way; condition  attached  to  municipal  con- 
sent; limitatiiHi  of  charter  power  by.         300 

Respondeat  superior  as  between  board  of 
health  and  municipality.  14S 


Mistake  as  to.  In  Summons,  see  Wsir 


,19. 


.s  to,  see  Attxai. 
,  J9. 

Of  Carrier,  see  d 

In  Transferring  Stock,  see  Corfoba- 
Tions,  6. 

Of  Druggists,  see  Dbitooistb. 

In  Highway,  see  Hiqhwats,  3-7. 

In  Bale  of  liquor,  see  Imtdxicatiits  Li- 
quors, 6. 

Of  Landlord,  see  Landuibd  aitd  Ten- 
AITT,  2,  3. 

Of  Master  or  Servant,  see  Uastbb  and 
Sebtant. 

Of  Railroad  Company,  see  Raslsoass. 

Of  Street  Boilroads,  see  Stbebt  Rail- 
WATS,  3-6. 

In    Delivery    of    Tel^ram,    see    Teu- 

See  also  Blbcthicai.  Uses  ard  Appli- 
ances; Parent  aitd  Chuji,  1. 
1.  Contributory  n^1igeiice,bowever  slight, 
of  the  plaintiff  in  an  action  for  personal  in- 
juries, precludes  bis  recovering  against  the 
defendant  on  the  ground  of  negligence,  re- 
gardless of  the  degree  thereof,  in  the  absence 
53  L.  R.  A. 


cortin^  across  a  railroad  bridge  falls  in  at- 
tempting to  escape  from  an  approaching 
train,  be  is  not  ^ilty  of  contributory  negli- 
gence in  remaining  on  the  bridge  and  at- 
tempting to  rescue  her.  Becker  v.  Louiv 
viUe  t  N.  R.  Co.   (Ky.)  287 

NoTEB  Aim  BniEFa. 
See  also  DAiiaERons  Aqknoibs;  Dbdooists; 
HiaswATH ;     Mastkr     and     SeSVA.NT : 
PsoxiMATK    Cause  ;     Rauxoass  ;     Ri^ 
LEASC;  Tmai, 

Negligence;  liability  of  owner  of  danger- 
ous premises;  injury  to  traveler  on  highway; 
independent  contractor  172 

Of  contractor;  work  intrinsically  danger- 
ous; inspection  and  supervision;  municipal 
liability.  552 

Measure  of  care;  aa  to  use  of  fire.         629 

Contributory.  469 

Contributory,  ot  traveler.  79i 

Contributoiy;  of  peo'son  eroasing  street 
railway;   at  railroad  crossing.  621 

Effect  on  liability  for,  of  act  of  ojiother 
contributing  to  injury.  SU4 

In  failure  to  use  modern  machinery;  is 
employment  of  incompet«ot  servants;  infant 
empl<7ee.  S52 

Liability  of  abutting  owner  for  injury  to 
traveler  frotn  condition    of  premises.       891 

Assumption  of  risk  of  unsafe  premines  by 
servant    of    another;    respmideat    tuperior. 


476 


NEWSPAPERS. 

Libel  against,  see  T.nnfi.,  3,  4. 
Notes  akd  Bbufs. 


KEW  TRTAT.. 

Necessity  of  Motion  for,  see  Apexal 
Aso  Erbok,  6. 
The  trial  judge  has  no  power  to  order 
that,  as  a  condition  of  the  refusal  of  a  new 
trial,  a  portion  of  the  verdict  shall  be  writ- 
ten off  as  excessive,  except  where,  from  the 
application  of  the  law  to  the  evidence,  the 
excess  can  be  accuratoly  ascertained.  Cen- 
tral of  Ga.  R.  Co.  v.  PericersoD  (Qa.)       210 

KONBUn. 

Time  for  C<mimencing  Suit  after,  sea 
LiurrATioiT  OF  Actions,  7,  8. 

Commencement  of  Action  after,  aee  Re- 
moval OF  CACBsa,  1. 


a  Held  as  Trustee,  aee  Ooa- 


Presumption  as  to,  see  Evidrkce,  S. 
Of  Ice  on  Sidewalk,  see  Hiohwatb,  7; 

Trial,  6. 
Of  Appeal,  see  Jubtioe  or  tbk  Peace. 


B  oiiiB  osa— PATBNn. 


Any  documents  in  posseMiou  at  ovmera  of 
corporate  stock,  which  will  charge  them 
with  knowledge  of  the  amouot  of  its  proper- 
tj,  will  likewiee  charfte  one  who  ia  ahout  to 
purchase  the  stock  with  like  knowledge,  if 
put  into  bia  poseeision.  Bodd;  t.  Eenry 
(tows)  7SU 

Notes  asd  BBi&ra, 

Notice ;  to  purchoaei  of  stock  hy  "trustee" 


mnSAKOES, 

ICB  oD  Sidewalk  aa.  Me  Hiqhwats,  7. 
Bar  of  limitation  as  to,  Be«  LnoTATioK 

OF  AOTIOKB,  4. 

City's  Power  to  Declar*  What  Consti- 
tutes,    see     Municipal    Cdbfora- 

The  right  to  conduct  water  from  a  roof 
across  a  sidewalk  in  such  a  way  that  it 
freezes  and  renders  the  walk  dangerous  to 
public  travel,  thereby  creating  a  public  iiui- 
sauce,  cannot  be  acquired  by  prescription. 
Leahan  t.  Cochrane  (Uaas.)  691 

Notes  uid  Bbietb. 

See  also  MUNICIPAI.  COSPOBATIORS. 

Nuisance;  prescriptive  right  to  maintain 
g,  public  nuisance: — (I.)  General  doctrine; 
(II.)  matters  relating  to  health:  (  a)  offen- 
sive trades;  (6)  burial  of  the  dead;  (o) 
pollution  ot  streams,  etc.;  (III.)  highways 
and  places  held  for  public  use:  (a}  obstruc- 
tions and  encroachments  in  general;  (b) 
railroads;  (o)  fences,  buildings,  and  otfaer 
structures ;  {d)  sidewalks ;  ( e )  nuisances 
relating  to  waterways.  891 

OFFIOEBS. 

Appointment   of   Temporary   Executive 
by  Governor,   see   CoHaTrrnriONAi, 
Law,  3. 
Of  Municipal  Corporations,  see  Mnmci- 
pal  corpobatio^^s,  6-11. 
Notes  and  Bbiefs. 
OfBcers;  de  f€U)to,  validity  of  acts.      246 


on;. 

Monopoly 

Seo  also  Statdtes,  3. 


see  Constitutional 


OBDIMAHOES. 

Sea  CouBTS,    1;    Municipal  Corpoba- 
TiONa. 


PAID-VF  POUCT. 

See  Insubanoe,  10-13. 
93  L.  R.  A. 


A  pardon  by  one  who  received  a  certiflcat* 
of  election  as  governor,  and  who  was  induct- 
ed into  office,  but  whose  titlo  has  been  ad- 
jud^  invalid  in  a  contest  duly  inaugurat- 
ed, in  which  another  has  been  declared  elect- 
ed, is  of  no  effect.  Powera  v.  Com.  (Ky.) 
240 

NofXa  AND  Bbikts. 
Fa^doD;   what  is;   effect  of,  on  property 


ights. 

By  de  facto  governor;  effect  o 


246 


PAREHT  AHD  CHIIJ). 

Right  of  Action  for  Death  of  Child,  sea 

Death. 
Mother's    Contract    for    DisposiUon  of 

Child,  see  Husband  and  Wipb,  1. 
Liability  for    Support    Of    Mother,  sea 

POOB   AND    POOB   LAWS,   4,    5. 

See  also  iNrxnTs. 

1.  A  parent  who  permits  hia  child  to  hava 
possession  of  a  deadly  weapon,  when  from 
youth  or  mental  weakness  or  the  use  of  in- 
toxicants he  is  incompetent  to  be  intrusted 
with  it,  and  the  parent  knows  the  danger, 
or  in  the  exercise  of  reasonable  care  should 
know  it, — will  be  liable  for  injuries  inflictad 
upon  otjier  persons  by  the  child's  discharge 
01  the  weapon.     Meers  v.  McDowell    (Ky.) 

789 

2.  A  daughter's  willingness  to  provide  in 
her  home  a  comfortable  bed  and  sufficient 
food  for  ber  indigent  mother  is  not  conclu- 
sive of  absence  of  neglect,  within  the  mean- 
ing of  a  statute  authorising  the  court  to 
interfere  in  case  of  negiect,  where  the  provi- 
sion is  coupled  with  such  harsh  treatment 
tTom  the  daughter  as  justly  compels  its  re- 
fusal.    Condon   v.   Pomroy-Qrace    (Conn.) 

096 
Notes  ard  Bbiefs. 
See  also  Infants. 


PAXtXITIOir. 

Effect  of,  on  Dower  Rights,  sea  Dowxb. 
See    also    Action    ob    Sun;    Doweb, 
Notes  and  Briefs. 

pakthebship. 

Between  Attorneys,  sea  Equitt. 
Proof  to  Establish,  see  Evidehob,  46. 
See  also  Contbacts,  13, 


Notes  » 


0  Bbiefs. 


Partnership;  loss  of  profits  as  elemuit  of 
damages  in  case  of.  8t 

Disposition  of  goodwill  on  retirement  of 
partner;  trademark  as  part  of.  3BS 

Liabili^  of  all  on  contract  signed  by  one 
39S 

,  see  Cabbibbs, 


.Pdb,Google 


Patkeht— POUCB  FOWBB. 


XOTEB  AttD  Bbibtb. 
Potmita;  etate  regulation  of  uae  &iid  sale 
cf. 

PATVEITT. 

Notes  akd  Bbiefs. 
Pafment;  by  third  perBoii;  promiBe  ti 


,  NOTU  AMD  Briefs. 


Monopotj  la   to,    Ma 
See  abo  Statctes,  3. 


Co  NBTITUTIOtt  AL 


See  EviOEncE,  13. 

PHT8IOXAH8  AITD  STTRGEOMa. 

No  obligation  to  respond  to  every  call  is 
Impoeed  upon  a,  phfaician  by  a  Bla.te'9  li- 
cenie  to  prat^tise  medicine,  so  as  to  render 
Mm  liable  for  arbitrarily  Tefusing  to  attend 
a  sick  person,  al though  no  other  physician 
iB  procurable.     Hurley  v.  Eddingfield  (Ind.) 


Notes  ahd  Briets. 


135 


014 


PUBADniG. 

Admissibility  under  Pleading,  see 

DEHCE,  39,  43. 
See   »1bo    Evidence,    9;    iHToxicATiiTa 

LiQDOBB,  1,  2. 

1.  Failure  to  make  objection  by  some  pre- 
liminary pleaiiing  to   the' jurisdiction    1' 
court  of  chancery    over   a    suit    to   con 
realty  into  personalty  la    a   waiver    of    ob- 

£:tion  that  the  court  is  without  jurisdiction 
act  in  the  cause,  since  it  has  unquestion- 
able pover  to  make  such  conversions.  Rid- 
ley V,  Balliday   (Tenn.)  477 

2.  Failure  to  perform  a  statutory  condi- 
tion precedent  to  the  commencement  of  an 
action — as,  one  that  no  action  shall  be  com- 
menced to  enforce  a  dty  liability  until  no- 
tice shall  have  been  given  of  the  existence 
thereof,  and  the  common  council  of  the  city 
has  had  an  opportunity  to  pass  upon  the 
same — is  waived  if  objection  is  not  taken  by 
answer  or  demurrer,  the  statute  being  in  the 
nature  of  a  statute  of  limitations  simply. 
O'Connor  v.  Fond  du  Lac  (Wis.) 

3.  An  allegation  that  it  was  the  duty  of 
a  railroad  compuiy  to  place  a  car  at  a  der- 
rick to  be  loaded  by  employees  of  an  ice 
company  with  which  it  had  contracted  for 
a  supply  of  ice,  without  stating  how  such 
duty  arose,  is  a  mere  conclusion  of  law  and 
£3  L.  R.  A. 


immaterial.  Baker  t.  Loutsrille  k  N.  Ter- 
minal Co.   (Tenn.)  474 

4.  A  denial  of  an  allied  contract  is  not 
aided  by  an  attempted  pleading  of  defend- 
ant's version  of  the  contract.  Peterson  v. 
Seattle  Traction  Co.  (Wash.)  SS» 

6.  Jurisdiction  of  the  bankruptcy  tmurt 
need  not  be  shown  in  pleading  a  discharge  in 
bankruptcy  to  defeat  an  action  for  conrer- 
sion  of  property  sold  on  condition.  Bryant 
V.  Kinyon  (Mich.)  801 


6.  It  is  within  the  sound  discretion  of  the 
court  to  permit  an  amendment  of  a  petition 
to  be  filed  after  the  evidence  in  the  case  is 
all  in,  for  the  purpose  of  alleging  that  plain- 
tiff has  acted  with  reasonable  diligence  in 
bringing  bis  action.  Metropolitan  L.  Ins. 
Co.  v.  Smith   (Ky.)  817 

7.  Allegations  in  a  declaration  cannot  be 
considered  as  part  of  an  amended  declaration 
subsequently  filed  which  is  complete  in  it- 
self and  doee  not  refer  to  or  adopt  the  former 
as  a  part  of  it.  Baker  v.  Louisville  &  N.  R. 
Terminal  Co.  (Tenn.)  474 

Notes  and  Bbiets. 
See  also  Libel  and  SLAnOES. 
Pleading;  amendment  of,  in  ease  of  mis- 
imer.  563 

Particularity   as  to  adultei;.  447 

FI.EDGE. 

The  sale  of  a  note  held  as  collateral  to 
lother,  without  notice  to  the  maker  of  the 
principal  note,  is  illegal  when  made  four 
years  after  the  principal  note  has  matured, 
and  when  it  has  been  reduced  to  a  small  psrt 
of  its  original  amount,  although  the  contract 
of  pledge  expressly  provides  that  in  case  of 
default  the  collateral  may  be  sold  without 
notice,     Moses  v.  Grainger    (Tenn-)  957 

Notes  and  Bsieps. 


mercial  paper: — (I.)  Authority  to  selh(a) 
express  contract:  (1)  bonds;  (2)  commer- 
cial paper ;  ( b )  implied  contract :  ( 1 ) 
bonds;  (2)  commercial  paper;  (11.)  noUca 
of  time,  place,  and  manner  of  sale;  (III.) 
judicial  and  execution  sales;  (IV.)  who  may 
purchase;    (V.)   remedy  of  pledgeor.         857 


Notes 
Police  power ; 

Exercise   by   1 

saloons;  screens 

Exercise  of,  i 


must  be  reasonable. 


nieipality;    regulation   ol 
429 
regulation   of    railroada 
445 
Right  of  legislature  to  limit  e 


Regulatioi 


of  sale  of  tidcets  ni 


.X.oog 


^c 


274 


D  Pooh  La wa— Public  Iuprotsmbhtb. 


POOS  AJTD  POOR  IAW8. 

Charging  Town  with     HaintcnaiiM   of, 

Se«   COKBTITDTIONAL   LAW,   9. 

See  klso  Costs,  1. 

1.  There  It  no  legai  obiig&tion  resting  on 
ft  iDUDicipal  corporation  to  maintain  or  re- 
lieve poor  persons,  in  the  aheence  of  a  atat' 
ut«  creating  one;  aod  the  court  has  no  pow- 
er, upon  the  ground  ol  moral  obligatians  or 
tbe  equities  of  any  given  caae,  to  hold  such 
A  corporation  liable  to  a  private  person  who 
may  have  relieved  or  supported  a  poor  per- 
•on.     Patrick  v.  Baldwin   (Wis.)  ttl3 

2.  Where  the  law  impoeea  on  a  munici- 
pality the  duty  of  maintaining  poor  persons, 
and  designates  officers  thereof  to  act  in  iU 
behalf  in  the  performance  of  such  duty,  their 
mere  neglect  will  not  operate  as  an  implied 
request  to  a  private  part;^  ^  supply  a  needy 
person's  wants,  upon  which  such  party  can 
act  and  hold  the  municipality  liable  as  upon 
■J)  implied  contract.  Id. 

3.  A  statute  requiring  each  town  in  the 
■tate  to  support  poor  persons  in  certain 
eases,  and  the  supervisors  thereof  to  see 
Uiat  such  support  is  furnished,  does  not  per- 
mit a  private  par^  to  aid  or  relieve  such  a 
person  at  the  expense  of  the  town,  without 

Id." 

4.  The  mere  imposition  upon  a  person,  of 
«,  statutory  obligation  to  support  his  mother, 
does  not  carry  with  it  a  right  to  determine 
-where  the  support  shall  be  furnished.  Con- 
don v.  Pomroy-Grace  (Conn.)  696 

6.  Conn.  Gen.  Stat,  i  3318,  as  amended 
by  Conn.  Pub.  Acts  1S93,  chap.  88,  imposing 
the  duty  of  providing  support  and  mainte- 
nance for  indigent  relativee  in  such  manner 
Knd  proportion  as  the  court  shall  Judge  just 
and  reasonable,  does  not  change  the  moral 
duty  of  support  into  an  absolute  legal  obli- 
gation, but  such  obligation  is  not  complete 
until  the  court  has  found  the  necessity  for 
aid,  the  ability  to  aid,  and  prescribed  to 
what  extmt  the  aid  shall  be  furnished.     Id. 

Notes  and  Bkiefs. 

Set!  also  CoNBTiTunoNAi.  L&w. 

Poor;  implied  contract  of  municipality  to 
pay  tor  services  to  or  care  of.  614 

Promise  to  pay  tor  past  support  of.      308 


POSTOFFIOE. 

Postmaster's  Liability  for  Clerk's  Em- 
bezilement,  see  Bonos,  2. 


powmta. 

Notes  and  Bbibts. 

Powers  i  poeiUon  of  purchaser  at  sale  u 
der.  3 

fiSL-S.  A. 


PBESCBIFTIOlf. 

Acquiring  Right  to  Uaintain  Nuisance 
1     by,    see    Ncibaroes,   Notes    axd 
Bbiefs. 


PRTNOIPAt.    Aim      AOEKT. 

Admissions  by  Agent,  see  EvmENCB,  29. 
Embeeslement    by  Agent,  see    IiniiOT- 

UKKT,  6. 

See  also  Bbokerb;  Facttdbs;  Sale. 


FRINOIPAI.   AITD   STTRETT. 

Surety     Released     by    Principal's   Dis- 
charge   in    Bankruptcy,  see  Baitk- 


ne   recmpt,   by   the   creditor's   agent,   of 


between  debtor  and  creditor  for  extension  of 
tbe  debt,  is  sufllcient  to  make  the  contract 
binding  BO  as  to  discharge  the  surety.  Flem- 
ing V.  Borden  (N.  C.)  316 


See  also  Bonds, 

Principal  and  surety;  effect  on  surety's 
liability  of  usury  in  conaideratifm  for  ex- 
tension of  time  to  princii  '  "  " 
of  payment  of  usury;  (11  , 
tract  to  pay  usury;   (III.)   s 

liability  to  third  person  on  contractor's 
bond.  SIO 

Inability  dependent  upon  notice.  611 


PROXI1U.TE   CAUSE. 

NOTEA    AND  Bum. 

Proximate  cause;   in  negligence  eases. 


I  Sewers. 
An  assessment,  on  every  let  In  the  iMfjIp 


PUBUO  LaBM— RiCEIVBM. 


:,  of  uiid  tot,  for  the  use 
■  of  the  Wfiter  commisaionera,  is  not  unconati- 
tutioDBl,  aa  in  vioUtioii  of  the  14tli  Amoid- 
ment  of  tbe  Federal  CoDatitution,  fts  *.  talc- 
ing of  property  without  due  pTOceaa  of  Irw. 
Ramsey  County  v.  Robnt  P.  Levis  Co. 
(Uicii.)  421 

NOTKS  AND  BBHTS. 

Public  improvemeuta;  liability  of  public 
officers  for  consequeDtial  damages.  652 

Aooeannent  socordlng  to  frontage;  in  ex- 
eeta  of   special   benefits;    power  of   legisU- 


bahjioadb. 

As  CaJ-rier,  see  Casbiebs. 

Tax  on,   see   Couicebce,    1 ;    CoHSTmr- 

TiONAL  Law,  8;  Taxes,  8,  S. 
Eaaement     for     Crossing     Track,     see 

Eabuientb,  2. 
Failure  to  Give  Signals  at  CnMuing,  aee 

EriDEncB,  39. 
Grant  of   Land   under    Water   for,  see 

Waters,  3,  4. 
Bee  also  Neoliobnce,  i ;  Trial,  T. 

1.  A  railroad  company  is  not  liable  to  an 
employee  of  an  ice  company  with  which  it 
has  contracted  for  a  supply  of  ice  for  its 
refrigerator  cars,  who  is  injured  by  falling 
from  the  top  of  a  car  which  he  is  storing 
with  ice,  ntlier  because  the  car  Is  left  on  a 
curve  which  causes  it  to  incline  sideways  un- 
duly, or  because  the  roof  Is  slippery  with  ice, 
since  these  are  not  defects  in  the  premises, 
the  duty  to  remedy  which  the  railroad  com- 

ry  owes  to  persons  impliedly  invited  to 
premises.     Baker  v.  Louisville  ft  N.  Ter- 
minal Co.   (Tenn.)  474 

2.  A  trespasser  on  a  railroad  bridge  when 
discovered  by  those  in  change  of  an  approach- 
ing train  must  be  given  a  reasonable  chance 
to  escape  from  the  bridge  in  safety  by  check- 
ing the  speed  of  tbe  train.  Becker  v.  Louis- 
Tifle  ft  N.  R.  Co.   (Ky.)  267 

3.  A  railroad  company  is  liable  for  the 
killing  of  a  boy  by  its  train,  only  in  case  of 
gross  negligence,  where  he  wsfi  trespassing 
on  the  track,  remote  from  a  public  highway, 
at  a  place  where  those  in  charge  of  the  en- 
gine had  no  reason  to  expect  him  to  be. 
Trudell  v.  Grand  Trunk  R.  Co.  (Mich.)   271 

4.  One  in  charge  of  a  locomotive  is  justi- 
fed  in  believing  that  a  good  sized  bo;  on 
the  track  in  front  of  the  train  will  step  off 
in  time  to  avoid  being  struck,  and  is  not  re- 
quired to  check  the  speed  of  the  train  until 
lie  sees  that  the  boy  does  not  appreciate  the 
danger.  Id. 

5.  A  boy  a  little  over  seven  years  old,  who 
knows  and  appreciates  the  danger  of  being 
on  a  railroad  track  in  front  of  a  moving 
63  L.  R.  A. 


train,  ia  guilty  of  n^ligence,  as  matter  of 
law,  in  standing  on  a  track  on  which  a  train 
is  approaching,  which  will  preclude  a  recov- 
ery in  case  he  is  killed  by  the  traio,  al- 
though he  does  not  realize  that  a  train  ii 
approaching  on  the  track  on  which  he  is 
standing.  Id. 

0.  A  railroad  company  is  liable  for  caus- 
ing the  death  of  an  infant  up<»  its  track, 
if  tbe  direct  and  proximate  causa  of  the  ac- 
cident was  negligence  in  failing  to  keep  a 
reasonable  lookout,  and  to  discover  the  child 
in  time  to  prevent  the  injury.  Ibaon  v. 
Southern  K.  Co.  (S.  C.)  613 

Fence  a. 


is  clearly  shown  that  if  tbe  company  bad 
fenced  its  track  as  required  by  statute  tbe 
horses  would  not  have  wandered  thereon  and 
been  killed.  Johnson  v.  Orteon  Short  Lint 
R.  Co.   (Idaho)  744 

8.  A  statute  requiring  railroad  ctmi- 
panies  to  fence  their  right  of  way  where  the 
same  is  contiguous  to  private  property  is  a 

tiolice  regulation  adopted  to  protect  human 
ife  and  property,  for  the  benefit  of  tbe  gen- 
eral public,  and  not  for  the  sole  benefit  of 
adjoining  or  contiguous  landowners.  Id. 
0.  A  homestead  entry,  after  it  is  entered, 
but  prior  to  patent,  ia  private  property,  with- 
in the  meaning  of  a  statute  requiring  rail- 
road companies  to  fence  tbeir  track  when 
their  right  of  way  "passes  through  or  along, 
or  abuts  upon,  or  is  contiguous  to,  private 
property."  Id. 

NoTKB  Asn  BsisFe. 


Prescriptive  right  fc 

Contributory  negligence  of  person  at  cross- 
ing; duty  to  stop,  look,  and  listen;  limit  of 
rule.  621 

Fence  between  rMlroad  and  adjacent  land; 
liability  for  stock  killed.  745 

Farm  crossing;  way  of  necessity;  permis- 
sive use;  duty  to  close  gate  in  railroad  fencr. 
782 

Duty  to  trespassers;  to  children;  contrib- 
utory negligence;   statutory  rignsla.         913 

Control   of,  under  police  power.  445 

Lodcout  for  trespassers;  duty  to  stop 
train.  2SS 

Duty  to  trespassers;  infants.  331 

Duty  to  keep  premises  safe  for  trespassing 
children.  271 

BATES. 

Power   to  Fix,    see   CASBIEB8,    10-13 1 

CONTBAOTS,   16. 


RECEITERB. 

I .  A   common-law 


1  possession   of  tbe  proper!;. 


Rbcodpubnt— Salb. 


lOltl 


•ince  be  acquircA  no  title  to  the  propertj, 
but  mere  posMseion  aa  an  officer  of  the 
court.  Stolcei  T.  EoSmAn  House  (N.  Y.) 
870 
2.  A  common-liiw  receiver  of  leaeehold 
property  who,  after  a  judicial  sale  of  the 
property  and  the  placing  gf  the  purchaser 
in  poaseflgion,  pays  accrued  rent,  thereby 
wrolig'/ully  appliefl  a  fund  in  court  for  the 
beitefit  of  the  purchaser,  which  the  latter 
may  be  compelled  to  repay  to  him  in  an  ac- 
tion at  law  ia  which  uie  rights  of  all  par- 
ties cannot  he  adjusted,  although  by  the 
terms  of  sale  the  purchaser  was  to  receive 
the  property  free  from  claims  for  such 


Id. 


law  T 


r  who  take*  pos- 

seesioil  of  a,  hotel  operated  under  a  lease  is 

not  required  to  pay  the  rent  by  a  clause  in 

the  order  appointing  him,  authorizing  him 

to  talie  poHsefiBion  of  and  carry  on  the  hotel, 

and  to  do  any  and  all  other  things  which 

may  be  necessary  or  proper  to  be  dcme  in  the 

general    and    ordinary    conduct    of  similar 

places  of  husineae.  Id. 

KOTEB  AKO  BaiETB. 

Receivers;  liability  for  rent.  872 

Rights  as    to    fund*    for  which  cashier's 

check  given.  233 


See  Appeai.  and  Esbob,  24. 
KELATIVSa. 

Notes  a:id  Briefb. 
Relatives;   promise  to  pay  fot  past  sup- 
port of.  355 


A  release  in  full  by  one  injured  by  the 
u^liRence  of  a  railroad  company,  upon  a 
consideration  adequate  for  the  injury  then 
known,  cannot  be  set  aside  on  the  ground 
of  mistake,  upon  the  subsequent  discovery 
of  internal  injuries  not  known  or  suspected 
at  the  time  of  the  settlement  and  a  recovery 


Notes  and  BsiEra. 
Release;  impeachment  of.  508 

BEMOVAX.  OF  0AUBE8. 

1.  Complainant  may  take  a  voluntary 
nonsuit  in  an  action  removed  l^  defendant 
to  a  Federal  court,  and  begin  another  action 
in  the  state  court  for  a  less  sum  than  will 
entitle  defendant  to  removal.  Hooper  v. 
AtianU,  E.  t  N.  R.  Co.  (Tenn.)  031 

2.  Absence  of  the  record  of  an  indictment 
in  a  United  States  district  court  will  not 
affect  the  jurisdiction  of  a  circuit  court  to 
which  t^e  cause  has  been  remitt«d.  Jewett 
T.  United  States  [0.  C.  A.  lat  C.)  568 
BS  L.  R.  A. 


3.  The  sending  of  the  original  indictment 
forward  to  the  circuit  court  upon  remission 
of  a  cause  into  it  from  the  district  court 
under  the  pravisions  of  U.  S.  Rev.  Stat.  { 
1037,  is  not  such  an  irregularity  as  will 
defeat  the  jurisdiction  of  the  former  court. 

Id. 

4.  Discrepancies  between  an  order  remit- 
ting a  cause  from  a  United  States  district 
court  to  a  circuit  court,  and  the  docket  en- 
try in  the  district  court,  will  not  affect  the 
validity  of  the  remission.  Id. 

Notes  aku  Bbtets. 
Removal  of  causes;  removal  of  criminal 
causes  into  Federal  courts  from  other  Fed- 
eral, or  from  state,  courts: — (I.)  From 
other  Federal  courts ;  (II.)  from  state 
courts:  (a)  power  of  Congress  to  authorize 
removals;  {&)  removals  under  U.  S.  Rev. 
SUt.  i  641,  to  protect  Federal  rights:  (1) 
terms  of  statute  generally;  (2)  local  preju- 
dice; (3)  discrimination  as  to  jurors;  (4) 
eiTect  of  removal;  (o)  removals  under  U.  S. 
Rev.  Stat.  S  643,  of  causes  against  Federal 
officers:  (1)  terma  of  statutes  generally; 
(2)  commencement  of  prosecution;  (3)  who 
entitled  to  removal;  (4)  effect  of  removal; 
(d)  removals  under  act  of  Congress  of 
March  3,  1S63;  (UI.)  from  territorial 
courts.  608 

Transmission  of  indictment.  670,  673 

Effect  on  original  jurisdiction  of  state 
courL  S31 


REPEAZ^ 

Of  Prior  Statutes  within  Title  of  Act, 
■ee  Statutes,  6. 

REPLEVIN, 

Replevin  will  not  lie  to  recover  goods  ob- 
tained by  fraud,  where  before  the  commence- 
ment of  the  action  they  have  been  taken  from 
defendant's  possession  on  an  execution  in 
favor  of  a  third  person  and  sold  without  auy 
collusion  on  his  part,  so  that  they  are  no 
loiu;er  in  his  possession,  custody,  or  con- 
trol. Sinnott  v.  Feiock  (N.  Y.)  666 
Notes  aitn  Bbietb. 


Replev 


;  against  one  who  has  parted  with 
606 


Local  Custom  as  to,  see  Custou. 
Uortgagee  Bound  by  Mortgagor's  War- 
ranty, see  MoBTOAOE,  4. 
Of  Note  Held  as  Collateral,  see  Pledqk. 
An  implied  warranty  by  a  trust  company, 
that  stodc  offered  by  it  for  sale  under  an  ar- 
rangement for  the  marketing  of  the  stock  of 
an  English  corporation  was  marketable  and 


1014 


SAHtTT— Statk  iNnrtDTioH. 


fr«e  from  lien,  ■.rose  from  the  Mie  thereof 
and  Ui«  giving  of  t.  certificate  to  the  pur- 
chBser  by  auch  corapaoy  acting  &b  agent  for 
the  tranater  of  cemflcates  for  an  undis- 
closed principal,  upon  the  surrender  ol 
which  Boarea  and  a  aeed  of  transfer  held  by 
it  in  trust  were  deliverable,  where  it  knew, 
but  such  purchaser  did  not,  that  the  shares 
in  its  pasaesBion  were  issued  by  the  corpora- 
tion subject  in  express  terms  to  its  articles 
of  asBoclBtion  and  regulations,  and  the  deed 
of  transfer  was  likewise  subject  to  the  sev- 
eral conditions  on  which  the  transferrer 
held  the  shares  immediately  before  the  exe- 
cution thereof,  and  that  it  also  contained  a 
covenant  on  the  part  of  the  transferee  "to 
c^t  and  take  the  said  shares  subject  to 
conditions  aforesaid;"  since  its  position  and 
superior  knowledge  put  it  upon  inquiry,  and 
the  law  charged  it  with  the  knowledge,  which 
proper  inquiry  would  have  disclo^,  that 
the  stock  was,  under  the  articles  of  aagocia^ 
tion,  subject  to  a  lien  in  favor  of  the  corpo- 
ration for  money  owing  by  the  transferrer, 
rendering  it  of  no  value.  McClure  v.  Cen- 
tral Trust  Co.  (N.  Y.)  163 

Notes  and  Brkts. 
See  also  CoBPoBATions ;  Goodwill. 

Salei  remedies  of    purchaser    in    case   of 
fraud.  158 

Partial  delivery;  recovery  by  vendor;  lia- 
bility for  nondelivery  in  case  of  destruction. 


SOHOOtS. 

The  question  of  guilt  < 
pupil  expelled  from  the  public  schools  in  ac- 
cordance with  establisbed  rules  cannot  be  re- 
viewed by  the  courts,  unless  it  appears  that 
he  was  ejtpelled  arbitrarily  or  maliciously. 
Board  of  Education  v.  Booth  (Ky.)  787 
Notes  and  Bkiets. 

Schools;  right  of  board  to  make  rules  as 
to  suspension  and  expulsion;  reinstatement 
of  pupils.  787 


BEAVTEED. 

Bight  to -Take,  si 


WaTBHS,    1,    NOTBB 


BET-OFF  AND  COUHTEBCLAIH. 

1.  In  an  action  against  an  employer,  by 
an  employee  who  has  been  discharged  for 
cause,  to  recover  for  services  rendered,  the 
employer  may  recoup  such  damages  as  he  is 
l^lly  entitled  to  by  reason  of  the  (acts 
which  rendered  such  discharge  justifiable. 
Hildebrand  v,  American  Pine  Art  Co.  (Wis.) 


leasehold,  by  the  tenns  of  wUdi  It  is  to  ob- 
tain the  proper^  free  from  the  lien  of  un- 
paid rent,  cannot  set  up  the  amount  which 
it  has  been  compelled  to  pay  on  accoual  of 
such  rent,  as  a  counterclaim  in  aji  action 
against  it  hy  the  receiver  to  recover  advance- 
ments alleged  to  have  been  made  <m  its  be- 
half.    Stokes  V.  Hoffman  House  (N.  Y.)  m 


Local  Act  as  to  Pees  of,  see  SrATrma, 


BHIPPIICO. 

Duty  as  to  Telegram  to  Faasenger,  m 

EvniEncE,  5. 

See  also  Cabhieis,  1. 

A  steamship  company  is   not,    merely  bj 

reason  of  its  relation  as  carrier  to  its  pu- 

sengers,   bound   to   receive   telc^ams  to  bt 

delivered     to     them.     Da  vies     r,     Eaaten 

Steamboat   Co.    (Me.)  ^ 

Notes  atid  Bbiefs. 

"  281 

SIDEWAI.RB. 

See  HioHWATSi  Munioipai.  Cobpisi- 
TioNS,  Notes  and  Bbiefs. 

SLEEPIHO-CAB  OOHFAKT. 

Liability  for  Baggage,  see  Carbiebs,  t, 
7;  Dauaoes,  7. 

SMAI.I.POX. 

Excess  iven  ess  of  Damsgea  for  Conunn- 
nication  of,  see  Damaoes,  9. 

City's  Liability  as  to,  see  'iiusicau. 
Corpobatioxs,  E. 


NOTXS  AND  BBTEFS. 

Specific  performance;  of  voluntary  agra- 


See  Intkbnal  Revenue. 

STATE. 

Grant   of  L*nd    under   Water   by,  ms 
Waters,  3. 


STATE  INSTITUTION. 

1.  Ko  liability  exists  on  the  part  of  tba 

itate  for  injuries  caused  to  a  prison  guard 

by  a  defective  ladder  which  he  was  compellnl 

'     use  by  the  ofiicers  in  charge  of  the  state'l 

son,  which  is  a  mere  agent  of  the  ststs 

the    administration    of    its    government. 

Moody  v.  State's  Prison   (N.  C.)  8» 

£.  General  statutory  authority  to  eorporv 


Statk'b  Pbiboii— STATUTBa. 


tioiu  to  atu  a.ni  ba  sned  doM  not  applj  to 
*  public  eorpoTtitioii  under  control  of  the 
■tate,  lucli  ft*  A  Bt«t«'B  prison.  Id. 


1.  Publication  of  an  act  of  t^e  legiaUture 
prior  to  its  taking  effect  being  for  the  pur- 
pose of  enabling  persona  affected  to  sh^m 
their  course  HccordingI;,  »  provisioD  in  %a 
act  that  it  shall  take  effect  from  and  attar 
publication  thereof  must  be  interpreted  as 
excluding  the  day  of  publication.  O'Con- 
nor V.  Fond  du  Lac  (Wis.)  831 

Z.  A  statutory  limitation  of  the  use  of 
low-test  petroleum  products  for  illuminating 
purposes,  to  the  Welsbach  hydrocarbon  in- 
candescent lamps,  cannot,  to  uphold  the 
■tjitute.  be  held  to  refex-  to  lamps  aa  a  class 
operated  on  the  principle  of  the  one  speci- 
fled,  where  at  the  time  of  the  passage  of 
the  statute  at  least  one  other  lamp  operated 
on  that  principle  was  on  the  market.  State 
V.  Santee  (Iowa)  783 

Invalid  In  part. 

3.  A  statute  prohibiting  the  use  of  the 
lighter  products  of  petroleum  for  illuminat- 
ing purpoaea,  except  when  the  gas  is  aen- 
«rated  outside  of  the  building,  or  when  they 
are  used  in  a  particular  lamp,  is  not  wholly 
void  because  of  the*  unconstitutionality  of 
the  latter  exception.  Id. 

4.  A  statute  for  the  government  of  cities 
is  not  made  unconstitutional  by  a  provision 
for  a  temporary  appointment  by  the  govern- 
or of  an  executive  having  the  powers  of  a 
justice  of  the  peace,  who  under  the  Consti- 
tution is  an  elective  officer,  since  the  provi- 
sion as  to  hia  powera,  if  invalid,  is  a  sub- 
ordinate and  severable  feature  of  the  stat- 
ute. Com.  ez  rel.  Elkin  v.  Moir  (Fa.)  837 
Title. 

5.  The  repeal  of  previous  acta  upon  the 
same  subject  is  always  gertaane  to  the  title 
of  a  statute.  Id. 

0.  The  title  of  a  statute  when  its  guffi- 
cieni^  is  questioned  is  not  conclusively  de- 
termined Dy  the  legislative  journals,  but 
the  court  will  determine  the  matter  as  a 
question  of  law  on  an  examination,  not  only 
of  the  legislative  journals,  but  of  the  orig- 
inal bill,  or  any  oUier  source  of  information 
which  it  considers  trustworthy,  tlitwaukee 
County  V.  Isenring   (Wis.)  636 

Irtieal  or  speoiaL 

7.  A  law  is  "general"  in  the  broad  sense 
of  tjie  term,  if  it  extends  to  the  whole  state, 
or  to  the  whole  of  a  legislative  claas  of  lo- 
53  I*  R.  A. 


of    general    legisl^on.     Milwaukee  County 
V.  Isenring   (Wis.)  635 

8.  An  act  regulating  the  sheriff's  fees  for 
a  particular  county  only  is  local  within  the 
meaning  of  Wis.  Const,  art.  4,  }  18,  provid- 
ing that  no  private  or  local  bill  ahall  em- 
brace more  than  one  subject,  and  that  shall 
be  expressed  in  ita  title.  Id. 

9.  A  statute  imposing  a  tax  on  bicycles 
in  certain  counties  of  the  state  only,  which 
shall  be  used  for  the  construction  of  bicycle 
paths,   OMitravenes   n   constitutional    provi- 


10.  A  constitutional  provision  against  di- 
minishing corporate  powers  by  special  laws 
does  not  apply  to  the  mere  imposition  of  a 
privilege  tax  on  a  company  which  Is  not 
exempt  therefrom.  Knoxvifte  &  0.  H.  Co. 
v.  Harris   (Tenn.)  »2I 

11.  A  statute  for  the  government  of  citiea, 
based  upon  classification,  cannot  be  held  un- 
constitutional as  local  or  special,  although 
it  was  intended  and  the  classification  made 
so  as  to  apply  to  only  a  limited  number  of 
existing  cities.  Com.  ex  ret.  Elkin  t.  Moir 
(Pa.)  837 

12.  An  act  for  the  government  of  qjtiea 
of  a  certain  class  cannoi  be  declared  uncon- 
stitutional because  it  provides  for  methoda 
of  government  and  administration  different 
from  those  required  in  the  other  classes, 
in  particulars  where  there  is  no  real  differ- 
ence, if  the  classiScation  is  made  with  ref- 
erence to  municipal,  and  not  to  irrelevant 
or  wholly  local,  matters.  Id. 

13.  A  temporary  and  transitory  proviuon 
in  an  act  for  the  Bovernment  of  cities  of  a 
certain  class,  which  applies  to  all  the  pres- 
ent members  of  the  class,  meets  alt  the  re- 
cjuirements  of  the  temporary  situation,  and 
ends  with  the  end  of  that  situation,  does 
not  make  the  whole  act  local  or  special,  al- 
though there  is  no  provision  as  to  other 
cities  which  ought  to  be  included  within  the 
class  during  its  operation.  Id. 

14.  A  provision  in  a  statute  providing  a 
government  for  cities  of  a  certain  class, 
that  cities  passing  into  the  class  by  reason 
of  increase  of  population  shall  retain  all 
their  old  laws  except  so  far  as  they  are  in 
conflict  with  the  new  statute,  even  if  invalid 
for  lack  of  uniformity,  will  not  invalidate 
the  whole  act.  Id. 

Notes  and  Briefs. 
See  also  CossTircnoDAL  Law. 

Statutes;  in  derogation  of  common  law; 
penal  i  how  construed.  549 

Local  legislature;  what  constitutes; 
county  government;  operating  in  part  of 
state;  expression  of  subject  in  title;  suffi- 
ciency of  tiUe;  construction.  63C 

Construction  to  sustain  constitutionality; 
scope  and  effect;  object  of;  when  proviso 
strictly  construed ;  invalidity  of  part.      764 

Invalidity  by  reason  of  injustice  and  op- 
pressive provisions.  839 


Stock&oldeb— Taxeb. 


STREET  BAH. WATS. 

CoDKolidation  of,  aee  Cobporatiokb,  2. 
Question  for  Juiy  as   to  Contributoiy 

Negligence,  tee  Trial,  8. 
See  also  Highways,  2. 
1.  A  tnunicipfil  corporation  in  whose 
atreeU  a  street  railroad  cannot  be  operated 
without  its  consent  may,  in  granting  the 
consent,  limit  the  use  of  tbe  railway  to  ttie 
carriage  of  pas»enceTs;    and  acceptance  of 

"" "  ' ~'ill  be  binding  on  the  company, 

^  has    char! 

freight  also.     St.  Louii 
Kii^wood  (Mo.)  3W 

i.  An  ordinance  nuking  the  running  of 
street  ears  In  city  streets  for  any  purpose 
not  authorized  by  the  company's  franchise, 
s  misdemeanor  subjecting  the  offender  and 
the  officers  causing  the  operation  til  fine  of 
not  less  than  C95,  or  to  imprisomnent  for  not 
less  than  two  months,  is  not  in  excess  of  the 
power  of  the  city  over  its  streets,  and  is  not 
so  unreasonable  that  the  court  will  declare 

NctfllsenoB  of  peraon  on  toaok. 

3.  Failure  to  look  and  listen  for  an  ap- 
proaching electric  car  at  the  proper  time  and 
place  is  not  ezc<ued  by  the  fact  that  the 
traveler's  attention  is  diverted  by  another 
car  coming  from  the  opposite  direction,  or 
by  the  fact  that  the  car  is  approaching  at 
an  improper  speed.  Tesch  v.  Milwaukee 
Electric  R.  ft  L.  Co.  (Wis.)  Q13 

4.  A  traveler's  duty  to  look  both  ways  and 
listen  for  the  approach  of  an  electric  car  be- 
fore he  crosses  the  track  must  be  performed 
at  such  time  and  place  as  will  be  reasonably 
certain  to  elTect  its  purpose,  and  therefore 
it  is  not  sufficient  to  look  and  listen  just 
when  the  approaching  car  is  bidden  from 
view  by  a  car  standing  on  another  track.  Id. 

5.  A  traveler  on  a  hij^hway  across  a 
street-car  track  has  the  right  of  way,  and 
is  not  guilty  of  contributory  negligence  in 
attempting  to  cross,  if  there  is  reasonable 
time  for  him  to  cross  before  an  approaching 
car  will  reach  the  point  by  running  at  law- 
ful speed,  and  it  does  not  appear  to  be  run- 
ning at  an  unlawful  speed.  Id. 

0.  An  ordinary    traveler    upon    a    public 
street  where  a  street-car  line  is  locat»l  and 
operated  under  a  pulilic  franchise  having 
restrictions  or  regulations  as  to  the  mani 
of  operating  cars  has  not  the  same  right 
go  upon  tbe  track,  and  compel  the  stopping 
of  a  car  to  enable  him  to  pass  over  the  track, 
as  the  operator  of  the  car  has  to  delay  his 
passage  to  enable  the  car  to  pass.  Id. 

NoTBe  AND  Briefs. 
Municipal   Regulation,  see  MumoiPAL  CoR- 


Street  railways;  contributory  negligent^ 
in  crossing  tracks;  assumption  as  to  speed 
rights  of  vehicles  at  street  crossings.  621 
«3  L.  R.  A. 


Bee  HlflHWAIA 


SUBROOATlbH. 

Subrogation  tc  the  rights  of  the  munid- 
pality  against  the  contractor  and  his  sure- 
ties is  not  the  remedy  of  one  who  has  fur- 
nished materials  to  enable  a  contractor  to 
perform  his  contract  to  construct  a  plant 
for  the  municipality,  to  secure  payment  for 
such  materials  after  the  municipality  has  ac- 
cepted the  plant  and  ^id  tlie  contractor 
therefor,  since  the  municipality  has  no  claim, 
having  suffered  no  loss  or  injury.  Electric 
Appliance  Go.  v.  United  BUtes  Fidelity  i 
G.  Co.  (WU,)  609 

TAXES. 

Class!  Ilcation  of   Railroad  for   Purpose 

of,  see  CONSTiTDTiONAi.  Law,  8. 
On    Kailroad,    see   also   COUUEBCB,    1; 

COVTITS,    3. 

Tenant  Claiming  under  Tax  Deeds,  ee« 

Ejectmem. 
Tenant's     Forchasc   at   Tax    Sale,     se* 

LAMm^RD   AND   TeNABT,   1. 

Special  Act  as  to,  see  Statutes,  9,  10. 

1.  A  legislature  which  has  the  legal  right 
to  impose  a  privilege  tax  can  exercise  its 
discretion  as  to  the  amount  of  tbe  tax. 
Knoxvilla  &  0.   R.   Co.  v.   Harria    (Tenn.) 

921 

2.  A  corporation  is  not  entitled  to  have 
the  assessment  of  its  capital  stock  (or  pur- 
posee  of  taxation  limitad  to  the  value  of  it* 
property  other  than  pat«nts  ^ranted  by  the 
United  States,  since,  under  Md.  Code,  art. 
81,  9S  2,  4,  141,  144,  the  tax  Js  levied,  not 
upon  tbe  corporation  or  ita  stock,  but  upon 
the  owners  of  the  shares.  Crown  Cork  &,  B. 
Co.  V.  State   (Md.)  417 

3.  The  setting  apart  of  four  fifths  of  a  tax 
imposed  upon  bicycles  as  a  fund  for  the  pur- 
pose of  constructing  and  maintaining  bicycle 
paths  shows  that  it  was  primarily  designed 
as  a  means  of  raising  revenue,  and  the  Dur- 
den  imposed  must  be  treated  as  a  tax,  and 
not  as  a  license.  Ellis  t.  Fr^ier  (Or.)  454 
EgnAlltfl  nnlfonnitr. 

4.  The  imposition  of  a  uniform  tax  upon 
bicycles  regardless  of  their  value,  for  the 
construction  of  bicycle  paths,  violates  a  con- 
st itutional  provision  requiring  uniform  and 

Sual  rates  of  taxation  and  Uie  preecribing 
regulations  to  secure  a  just  valuation  for 
the  taxation  of  sH  property.  Id. 

G.  The  imposition,  for  the  construction  of 
bicycle  paths,  of  n  tax  of  a  specified  amount 
on  all  bicycles,  which  class  of  property  is  in- 
cluded in  the  terms  of  tlie  statute  imposing 
general  taxes  on  personal  property,  subjects 
such  property  to  a  burden  from  which  other 
classes  are  exempt,  in  contravention  of  a 
constitutional  requirement  that  all  taxation 
shall  be  equal  and  uniform.  Id. 

Wlint  taxMble;  exemptloBB, 
Railroads,  see  also  Courts.  3. 

6.  A  clear  grant  of  orKanic  or  statute  law 
must  be  shown  by  one  who  claims  e-tempUoB 


TxuM&APHt— Tort. 


from  tkxstion.    KnoxrilU  &  0.  R.  Co.  t. 
Harris  (Tenn.)  921 

T.  Exemption  from  ad  valorem  taiation 
does  not  include  ozemptioii  from  privile^re 
taxation.  Id. 

8.  An  exemption  from  prinlega  taxntion 
ia  not  included  in  the  exemption  by  char- 
ter oi  tlie  capital  atoek,  dividends,  road,  and 
flxturea,  depots,  workahops,  and  veliiclea  of 
a  railroad  company.  Id. 

0.  A  privilege  tax  on  the  occupation  of 
railroad  companiea  wblcb  do  not  pay  ad  va- 
loreim  taxea  ia  not  invalid  as  being  a  tax 
on  the  privilege  of  exemption  from  ad  va- 
lorem taxation,  given  by  charter.  Id. 

10.  A  tax  upon  corporate  atock  ia  not 
prohibited  by  tha  Constitution  of  the  United 
States,  although  the  corporation  is  the  own- 
er of,  and  its  stock  was  largely  paid  for 
I^  the  aasignment  of,  patenta  granted  by 
the  United  States.  Crown  Cork  &  S.  Co. 
V.  SUte  (Ud.)  417 

Notes  ahd  Briefs. 
See  alio  ConsnTUTionu.  L&w. 

Taxation )  of  railroads ;  privilege  tax ; 
exemption  from  ad  valorem  tax  as  affect- 
ing;  to  what  property  exemption  applies; 
transfer  of  exemption.  922 

Of  capital  Btocic;  investment  in  patenta; 
ib  United  States  bonds;  exemption  of  cor- 
poration as  agent  of  United  States.        417 

Uniformity.  4SS,  637 

Validity  of  tax  deed;  failure  to  file  no- 
tice. S34 


Duty  to  Deliver  Telwram  to  Paaaenger 
on  Veaael,  aee  Cabbiebs,  1;  Evi- 
DBKcs,  6;  SamiHO. 

1.  Compliance  with  its  statutory  duty  to 
use  great  care  and  diligence  in  transmit- 
ting messages  is  established  in  favor  of  a 
telegraph  company  by  a  finding  that  it  has 
not  been  guilty  of  any  negligence.  Coit  v. 
Western  0.  Teleg.  Co.   (C^.)  078 

2.  Transmission  of  a  telegram  at  a  time 
when  a  storm  has  made  the  wires  work  bad- 
ly is  not  gross  negligence  on  the  part  of  the 
tel^^apb  company,  if  when  it  is  actually 
sent  the  wires  are  in  good  working  order, 
and  the  statute  requires  tlie  forwarding  of 
messages  at  the  earliest  practicable  moment. 

3.  An  agent  of  a  teleerapb  company  in 
charge  of  an  office  at  which  a  message  is 
tendered  tor  tTansmission  is  not  hound  to 
know  the  time  of  closing  of  the  terminal  of- 
fice, BO  as  to  charge  the  company  with  neg- 
lifienre  in  cnee  the  message  ia  received  after 
•uch  of&c«  is  closed.  Sweet  v.  Postal  Teleg. 
Cable  Co.   (R.  I.)  732 

4.  A  telegraph  company  is  not  liable  for 
breach  of  contract  to  send  a  telegram  be- 
cause it  was  transmitted  to  the  terminal 
office  after  it  had  been  regularly  closed  for 
the  day,  and  was  taken  from  the  wires  by 
one  in  possession  of  the  office  for  purposes 
of  hli  own,  and  not  in  the  employ  of  the 
sa  L.  R.  A. 


company,  and  not  Its  agent  for  the  recupt 


ment  that  the  company  shall  not  be  liable 
for  mistakes  in  unrepeated  mesaages.  Coit 
V.  Western  U.  Teleg.  Co.   (Cal.)  878 

NOTBB  KSB   BBXETB. 

See  also  Daxaoes. 

Telegrapha;  liability  of  telegraph  ci»n- 
pany  senaing  message  to  office  after  hours 
of  closing:  —  (I.)  Nature  of  subject;  (II.) 
rules  as  to  office  hours,  reasonableness; 
(III.)  notice  to  patrons;  (IV.)  special  con- 
traotd  as  to  delivery:  (a)  nature,  applica- 
tion, and  effect  generally;  [b)  excuses  for 
noncompliance ;  ( o )  contracts  reatricUng 
liability:  (V.)  damages;  (VI.}  the  rule  un- 
der statutes  imposing  penalty  for  delay; 
(VII.)  conclusion.  732 

Loss  of  profits  as  element  of  damage  for 
breach  of  contract  as  to.  91 


Impairing  Rights  of  Company,  see  Con- 


Telephones  ;  use  of  highway  for  poles  and 
wires;  l^slative  power  as  to;  municipal 
grant;  impairment  of;  placing  wires  under 
ground.  17  S 


Evidence  of,  see  Etidehce,  33. 

TICKET  BROKERS. 

See  Cabriebb,  1&-17;    Cohstitutioiial 
Law,  4. 

TICKET  OFFICE. 

Duty  to  Keep  Open,  see  Cabbdebs,  18, 
14;  COUSTS,  4. 

TICKETS. 

See  CabrieBIs,  fi,  15-17;  CoHSTTrnnoN- 
Ai.  Law,  4. 

TIMBER. 

Enjoining    Vendee    from    Cutting,    sm- 
Injukotioh,  3. 


Of  Taking  Effect  of  Statute,  sea  Stat- 

The  worda  "from  and  after,"  used  in  & 
statute  in  regard  to  time,  are  ordinarily 
held  to  signify  exclusion  of  the  day  from 
which  reckoning  ia  to  be  made;  and  such 
meaning  shoula  prevail  in  the  absence  of 
some  clear  legislative  intent  to  the  contrary. 
O'Connor  v.  Fond  du  Lac  (Wis.)  831 


TOBT. 


Notes  akd  Bsixtb. 


,,  Google 


Town— Tbul. 


TOWM. 

Liability    for   Relief   of    Paup«n, 
PooB  AHD  PooB  lAwa,  3. 


Nom  AKD  Bbiefb. 
Trademuk;  tcmporiuy  nonuMr;  right  to 
use  own  name  conflicting  with  another'H 
trademark;  intentional  use  of  another's 
trademark  aa  fraud;  pauiug  of,  as  part  of 
goodwill.  385 

TRADENAME. 

1.  The  uH  of  a  Dame  under  which  to  eon- 
duct  busineu  for  a  period  of  twenty-two 
yeara  «r  more  will  eatabliah  a  right  to  pre- 
vent the  adoption  of  that  name  by  a  rival 
<!oncern.     Nolan    Bros.    Shoe    Co.    v.  Nolan 

(Cal.)  3S4 

2.  No  right  cxista  to  uae  upon  the  sign 
of  a  retail  store  the  words  "giicceasor  to"  a 
flnu  whicb  carried  on  a  nholesale  business, 
bat  which  discontinued  without  a  successor. 

Id. 

3.  The  Bcquisition  of  a  right  to  a  trade- 
name ii  not  prevented  by  the  use  of  the 
word  "compsjuy"  before  incorporation,  as  be- 
ing a  fraud  upon  the  public.  Id. 

4.  AbaudoBtnent  of  the  tradename  "N. 
Bros."  is  not  shown  by  the  fact  that  for  a 
portion  of  the  time  during  which  the  use  of 
the  name  is  alleged  the  claimant  used  as  a 
trademark  the  name  "N.  k  Sons,"  where  dur- 
ing none  of  the  time  was  the  name  as 
claimed  absent  from  the  place  of  business. 

Id. 

5.  The  use  of  a  family  name  as  a  trade- 
name by  another  member  of  the  same  fam- 
ily may  be  prevented  by  one  who  has  by  long 
use  acquired  a  right  to  it,  if  the  new  use 
clearly  indicates  an  intent  to  mislead  and 
deceive  the  public.  Id. 

fl.  Failure  of  a  retail  dealer  for  a  period 
of  ten  years  to  protest  against  the  use  In  the 
wholesale  business  of  a  tradename  which  con- 
flicts with  the  name  under  which  his  busi- 
ness is  conducted  will  not  deprive  him  of  the 
right  to  restrain  the  use  of  such  name 
rival  retail  business. 


In  Removing  Body  from  Burial  Lot,  see 

CoBpee,  4. 
Measure  of  Damages  (or,  see  DauAoiB, 

S,  Notes  and  Buetb. 
In  Taking  Seaweed,  see  Watebs,  I, 


e  Railboads,  Z,  3. 

TBIAI.. 

Of    Question   of   Sanity,   see   Cbiminai. 
Law,  3. 
-QneatloBa  for  oonrt  or  Jut. 

1.  The  question  of  the  medical  necessity 
for  an  abortion  to  get  rid  of  an  ill^itimate 
■63  L.  R.  A. 


action  upon  a  policy  upon  the  life 
deceased,  where  no  suggestion  of  such  neoea- 
sity  appears  in  the  evidence.  Wells  v.  New 
England  Mut.  L.  Ins.  Co.  (Fa.)  327 

2.  Having  a  stand  in  a  public  market,  &nd 
selling  from  a  wagon  on  the  street  butter, 
cheese,  egga,  and  poultry,  are  sufficient  to 
require  the  opinion  of  a  jury  whether  <n  not 
such  acts  constitute  a  breach  of  a  covenant 
not  to  engage  in  the  grocery  business.  Lots 
V.  Stidham   (D.  C.  App.)  397 

3.  One  charged  with  conspiracy  to  murder 
ii  entitled,  wbere  the  evidence  tends  to  show 
a  conspiracy  to  bring  a  Urge  number  of  men 
to  the  state  capitol  to  alarm  the  legislators. 
to  have  the  jury  pass  upon  the  question 
whether  the  killing  of  a  l^islator  would 
neceasarily  or  probably  result  from  such  >n 
assemblage.     Powers  v.  Com.   (Ky.)         245 

4.  Whether  or  not  a  city  performs  its  duty 
by  seeing  that  slippery  ice  on  a  sidewalk  is 
covered  with  malt  sprouts  is  a  question  of 
fact  for  the  jury.  Reedy  v.  St.  Louis  Brew- 
ing Abso.   (Mo.)  805 

6.  It  cannot  be  assumed  conclusively,  as 
matter  of  law,  that  a  sidewalk  covered  with 
slippery  ice,  over  which  malt  sprouts  hs.ve 
been  spread,  is  safe  until  tbey  are  swept  off. 

Id. 
G.  Although  the  question  of  notice  to  the 
city  of  dangerous  ice  on  the  sidewalk  is  for 
the  jury,  where  it  froie  during  the  niKht, 
and  in  the  morning  was  covered  ny  the  abut- 
ting owner  with  malt  sprouts,  which  were 
swept  off  by  boys  about  dark  on  the  evening 
of  the  accident,  yet,  if  the  jury  is  not  from 
the  vicinage,  it  should  not  be  permitted  to 
draw  the  inference  of  notice  from  considera- 
tion of  the  care  that  would  be  exercised  t^ 
the  city's  "proper  ofHcers  having  charge  of 
keying  its  streets  in  repair."  Id. 

7.  Whether  or  not  those  in  charge  of  an 
engine  approaching  a  bridge  saw  children  on 
the  bridge  in  time  to  stop  the  train  before 
striking  them  is  for  the  jury,  where  the  evi- 
dence shows  that  the  engineer  could  have 
seen  the  whole  length  of  the  bridge  for  more 
than  1,000  feet  before  reaching  it,  and  that 
the  train  was  running  up  grade,  in  view  of 
the  risk  that  would  result  to  the  train  by 
running  onto  the  bridge  without  looking  to 
see  If  it  was  in  good  condition.  Becker  v. 
Louisville  4  N.  R.  Co.  (Ky.)  267 

8.  The  contributory  negligence  of  a  peraoq 
who,  having  waited  for  two  street  care  go- 
ing in  opposite  directions  to  pass,  attempt* 
to  cross  the  track,  after  looking  in  both  di- 
rections and  seeing  another  car  coming  from 
one  side  but  at  a  safe  distance,  without  see- 
ing any  approaching  from  the  other  side, 
though  one  running  at  unusual  speed  has 
just  passed  out  of  sight  behind  a  car  that  has 
stopped,  is  not  to  be  declared  as  matter  of 
law.  but  is  a  question  for  the  juiy.  Tesch 
V.  Milwaukee  Electric  IL  A  L.  Co.   (Wis.) 

618 

9.  It  is  for  the  jury  to  determine  whether 
or  not  a  contractor  provided  a  safa  working 
place  for  his  servant^,  where  he  waa  engaged 
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in  cutting  a  trench  iIouk  tha  foimdation  of 
«  chinmey,  under  which  ne  had  run  narrow 
tunnela  to  be  Slled  with  maaonry  to  support 
the  chimnej,  leaving  a  layer  of  earth  be- 
"tween  the  top  of  the  tiinnel  and  the  founda' 
tion,  in  which  tunnel  the  aeryanta  were  re- 
quired to  worlc  after  the  contractor  had 
knowledge  that  the  undisturbed  earth  had 
become  saturated  with  water.  Finn  v.  Caa- 
•idy  (N.  Y.)  877 

Iiutractla&B. 

iU.  if  in  taliinc  a  special  Terdict  ques- 
tions be  submitted  covering  singly  all  the 
material  controverted  facta  In  laaue,  a  re- 
fusal to  Bubmit  other  questions  covering  the 
•«nie  aubjecta  in  a  different  form,  or  co- 
•ring  evidentiary  facta,  ia  proper.  Teech 
Milwaukee  Electric  R.  &,  L.  Co.   (Wis.)   a 

11.  Acquiescence  in  an  erroneous  view 
the  law  by  offering  evidence  to  meet  it  will 
Dot  prevent  the  party  from  insisting  upon 
a  correct  statement  of  the  law  in  the  in- 
structions to  the  jury.  M.  M.  Walker  Co. 
w.  Dubuque  Fruit  k  Produce  Co.   (Iowa) 

775 

12.  A  caution  to  the  jury  to  cloaely  acan 
evidence  prepared  by  inspectors  of  an  insur- 
ance company,  in  an  action  to  enforce  pay- 
ment of  a  policy,  is  juatifled  where  one  ol 
the  persons  from  whom  statements  were  ob- 
tained expreaaly  reeerred  the  right  to  make 
corrections,  and  another,  who  la  a  benefi- 
ciary, testifies  that  her  statement  was  writ- 
tea  partly  at  the  inapector'a  dictation,  after 
assurance  that  her  claim  would  be  paid,  and 
that  she  was  much  agitated  when  she  pre- 
pared it.  Fidelity  Mut.  h.  Asso.  v.  JeSords 
(0.  C.  A.  5th  C.) 

13.  An  erroneous  instruction  may  be 
reeled  after  four  of  the  five  speeches  to  the 
jury  on  each  side  of  the  case  have  been 
made.  Powers  v.  Com.  (Ky.)  245 
Dlr«otlaK  Terdlot. 

14.  In  the  absence  of  any  evidence  to  sus- 
tain a  charge  of  undue  influence,  made  for 
the  purpose  of  overthrowing  a  will,  the 
court  may  dirwt  a  verdict  in  favor  of  pro- 
ponent.    Re   Shell's  Estate    (Goto.)  387 

Notes  kso  Bbiefb. 
Trial;  reliance  on  promise  to  repair  ma- 
chinery,   question   of   fact;    continuance   in 
employment  as  negligence.  659 

Contributory  negligence  for  jury.         792 
Privileged    communication,    question    of 
fact;  malice,  question  for  jury.  447 

TROVEB. 

Of    Goods    Consigned    to    Factsr,    see 
Facttobs,  3. 

Notes  and  Briefs. 
Trorer;  by  principal.  648 


TRVST8. 

Created  by  Husband's  Promise  to  Wife, 
»ee  CotiTBACTS,  4,  5. 
C3  L.  R.  A. 


In  Corporafa  Btock,  see  Cosposatiohb, 

4,  fi. 
Presumption  as  to  Trustee's  Power,  •« 

EVUIENCE,   2. 

Establishing  by   Parol,  see   Evidbhck, 

19. 
Duty  of  Trustee,  see  Lite  Txrahtb,  2. 
Sale'  of  Realty  Held  in  Trust,  see  Lin 

Tbkaktb,  3,  4. 
See   also  LniitATion  of  Aotioxb,  2; 
Wilis,  3,  4, 
1.  Equity  will  eatabliah   and  enforce  tha 
trust  where  an  heir  prevents  the  execution 
of  a  will  by  a  promise  to  convey  the  prop- 
erty to  a  third  person  according  to  the  in- 
tention of  the  ancestor.     Ransdel  v.  Moora 
llnd.)  763 

S.  A  letter  written  by  one  who  has  taken 
the  title  to  real  estate  under  a  parol  prom- 
ise to  carry  out  the  truata  which  the  own- 
er deairee  to  estahliah  in  regard  to  it,  to  one 
of  the  benefleiaries,  which,  by  means  of  ref- 
erence to  other  papers,  seta  out  tha  terms 
of  the  trust,  the  beneficiaries,  and  the  prop- 
erty subject  to  it,  is  sufficient  to  authorize 
the  court  to  csxry  out  the  trust  against  th* 
trustee's  heirs,  in  case  he  dies  without  exe- 
cuting it.  Id. 

Notes  akd  Bbhts. 
For  Charities,  see  Cbartthb. 
See  also  Eviuewce;  Wuxb. 

Trusts ;  constructive,  tol  benefit  of  third 
person:  necessity  of  fraud;  preventing  mak- 
ing of  will ;  agreement  to  convey  to  another 
as  creating;   consideration.  7S3 

Following  trust  property;  conversion  of 
money  to  unauthorized  purpose.  BIS 

Premiums  paid  for  inveatments;  against 
what  chargeable;   intention  of  testator. 

E4S 


UHUUK  rKFLUEHCE. 

Burden  of  Proof  as  to,  see  EvuBiroc,  7, 
In   Procuring  Will,  see   Evidence,   3S; 
Tbial,  14. 


That  interest  paid    for  the    extension  of 
me  for  payment  of  a  debt  ia  uaurious  will 
not  destroy  the  contract  for  the  extension 
so  as  to  prevent  a  releaae  of  the  surety's  lia- 
bility.    Fleming  v.  Borden   (N,  C.)  316 

Notes  and  Bbiets. 
See  also  Pbimcipai.  ahd  Soseti. 

Usury;     by  contract    for   life    insurance. 
462 
VENDOR  AKD  PUROHABEB. 

Recovery    for    Improvement    made    1^ 

Vendee,  see  Fkavd,  etc.,  G. 
Vendee's    Recovery    (or    Improvements, 

see  luFROVEuexTa. 
Lien  of  Judgment  against  Vendor,  sea 

JUDOMEXT. 

See    also   Contbacts,   T;    CovxirANTB; 
Fixtdkbb;  iNJONonow,  3. 


3  Elections— WiLLB. 


NOTU  A.KO  BRIIVS. 
Sm  alM  lUPBOVEMEHTB. 
Vendor    aJid    purchKH 

Election  to  tMrjg  or  readnd;  passing  of 


VOTERS  AlTD  EXECTZOHS. 

Con^e^B  having  no  power  to  punish  IJie 
intimidution  of  voters  at  purely  state  Elec- 
tions where  the  conduct  is  not  grounded  up- 
on race,  color,  or  previous  condition  of  aarvt- 
tude,  U.  8.  Rev.  Stat,  f  6607,  which  provides 
for  the  punishment  of  everyone  who 
vents  another  from  exercising  the  right  of 
■ullrsge  to  wham  the  right  is  guaranteed  by 
the  lath  Amendment,  is  voia  in  its  applica- 
tion to  state  e1ecti<»iB,  since  it  includes 
within  its  operation  offenses  not  grounded 
upon  race,  color,  or  previous  condition  of 
servitude.  L&ckey  v.  United  States  (C.  C. 
A.  6th  C.)  6B0 

Notes  Aim  BBixFa. 

See  also  OOKSTITUTIOKAL  LAW. 

Voters  and  klections;  Federal  control  o 
elections: — (I.)  EKistcnce,  soujcea,  and  ex 
tent  of  power:  la)  existence;  (i)  sources 
( c )  extent :  [  1 )  congreealonal  elccticms . 
(2)  other  dections;  (3)  requiring  state  of- 
ficers to  obey  state  lawi;  (11.)  uodor  art. 
1,  U.  S.  Const.;  (III.)  under  art.  2,  U.  S 
Const;  (IV.)  under  14th  Amsndment, 
(V.)  under  ISth  Amendment;  (VI.)  sum 
mary  of  present  statutes.  06( 

Preventing  citizen  frcnn  voting  at  state 
election  as  violation  of  United  Sta.t«s  laws. 


WAirraa  rook. 

Duty  to  Keep  OpMi, 
14;  CouaTS,  4. 


B  Casbxehb,  13, 


The  destruction,  by  an  incendiary  Are,  of 
wheat  stored  in  a  warehouse  under  a  con- 
tract calling  for  its  redelivery,  "damage  by 
the  elements  axcepted,"  does  not  excuse  the 
warehouseman  from  his  obligation,  since 
the  exception  of  damage  by  the  elements  is 

Suiralent  to  an  exception  of  damages  by 
e  act  of  God.    Pope  v.  Farmers'  Union  s 
Mill.  Co.     (Cal.)  073 

WARRANTT. 

By    Mortgagor,    Mortgagee   Bound   by, 

see  Mobtoaqe,  4. 
Implied,  see  Sale. 
See    also    CosfOBATions,    Notes    AnD 

Bbiefs. 


DefinitJMi  of  Stream,  see  Defiritioiis. 
Prescriptive  Right  to  Flow  Land,  see 

EVIDE.NOE,   1. 

Injuries   by   Dam,   When   Barred,   see 
Limitation  of  Aotioits,  4. 
1.  The  right  to  take  seaweed  stranded  on 
S3  L.  R,  A 


the  beach  below  high-water  mark  belongs  to 
the  owner  of  the  upland,  and  be  may  main- 
tain an  action  of  trespass  against  one  who 
remove*  the  seaweed  withoi^  his  consent. 
Carr  v.  CarpenUr     (R.  I.)  333 

2.  The  right  to  navigate  a  stream  does 
not  include  the  right  to  use  the  banks  in  aid 
of  navigation,  ai^  to  fasten  booms  to  trees 
growing  thereon.     Smith  v.  Atkins     (Ky.) 

790 

3.  A  frrant  of  lend  covered  by  the  waters  ol 
Lake  Michigan,  for  the  private  use  of  a  rail- 
road company,  is  not  within  the  power  of 
the  state,  as  it  holds  the  title  to  the  land  in 
trust  in  its  sovereign  capacity  for  the  peo- 
ple of  the  mtire  st&te.  Illinois  C.  R.  Co.  v. 
Chicago     (III.)  40B 

4.  Lands  covered  by  the  waters  of  Lake 
Micoigan  are  not  within  the  provision  of  111. 
act  Feb.  ID,  1861,  |  3,  incorporating  the 
Illinois  Central  Railroad  Company,  which 
authorized  it  to  take  "any  lands,  streams, 
and  materials  of  every  kind  for  the  location 
of  depots"  and  other  specifled  pnrposcB.  Id. 

Notes  and  Bbiefs. 


Held  in  trust  for  public  use.  315 

Right  to  seaweed;    ownership  of  shore; 

rights  of  upland  owner.  33S 


Ab  to  Disposition  of  Testator's  Body, 

Be«  COBPBE,   I. 

Burden  of  Proving  Undue  Influence,  see 

Evidence,  T. 
Evidence  <^  Undue  Influence,   see  Evi- 

DEnCE,  35. 

Undue     Influence     in     Procuring,     see 

Trial,  14. 

I .  A  will  in  favor  of  a  second  wife  to  the 

exclusion  of  children  of  the  first  one  is  not 

unnatural,  although  one  of  the  children  was 

a    cripple   from    infancy, — especially    whert 

testator  had  already  mode  provision  for  bugIi 

children.     Re  Shell's  Estate   (Colo.)         3S7 


odist  Episcopal  Church,"  for  the  education 
of  girls  in  India,  no  body  of  that  name  being 
in  existence,  will  go  to  the  Woman's  Foreiga 
Missionary  Society  of  said  church,  that  W 
ing  the  only  foreign  miBsionary  society  in  the 
Methodist  Church  that  is  engaged  in  the  par- 
ticular work  to  which  the  legacy  is  devoted. 
Woman's  Foreign  Missionary  Soc.  v.  Mitch- 
ell (Md.)  711 
3.  A  legacy  to  a  missionary  eode^,  "to  be 
held  in  trust"  to  educate  six  girls  in  India 
who  shall  be  given  certain  nam«a,  and  to  pur- 
chase a  building,  which  shall  be  called  •  cer- 
tain name  and  be  used  for  the  education  of 
girls  there,'  the  location  of  which  shall  U 
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left  to  tbe  decialon  of  a  certftin  biabop  U)d 
hii  BuccesKra, — doea  not  create  a  trust  void 
because  va^e,  inde finite,  and  uncertain, 
where  the  society  is  tngagei  in  that  work, 
but  is  merely  a  bequest  to  the  society  for 
the  prosecution  of  ita  work  upon  conditions 
kiutezed  to  the  gift  Id. 

4.  No  precatory  trust  is  created  by  a 
dauK,  "I  desire  that  my  friend,"  naming 
him,  "be  retained  in  the  employ  of  ths  firm 
«n  such  liberal  terms  as  his  long  and  faith- 
ful service  entitle  him  to,"  in  a  will  of  a 
merchant,  which  contemplates  the  continu- 
ance of  the  busiueas  by  his  widow  and  part- 
ner, so  as  to  be  enforceable  against  the  wid- 
ow where  she  has  purehaseif  the  partner's 
interest  and  is  earrying  on  tbe  business 
Alone.  Jewell  T.  Louisville  Trust  Co.  (Ky.) 
377 
Notes  ahd  Bsora. 
See  also  Crakixibs;  Bvidknck;  Tbdsts. 

Wills;    ereation    of    trust    I 


by    precatory 


foundation  has  been  properly  laid  therefor. 

Mason  v.  Southern  R.  Co.  {S.  C.)  613 

OroM-ezAinliiAtlon- 

Waiver  of  Error  as  to,  see  Afpeai.  Uto  Sb- 

BOB,   0. 

2.  The  denial  on  crosH-erami nation,  by  a 
witness  for  the  prosecution,  of  statements 
indicating  that  his  testimony  was  purchased, 
may  be  e(»ttradicted.    Powers  v.  Com.  (Ky.) 

3.  On  cross- examination  of  one  of  the  par- 
ties for  wbose  use  a  suit  is  brought  he  can- 
not be  asked  what  he  paid  a  womaji  for  her 
interest  in  the  suit.  In  order  to  affect  tbe 
credit  of  her  husband  as  a  witness  in  the 
case,  where  there  is  no  issue  to  which  the  in- 
quiry is  pertinent.  Livermore  Foundry  ft 
M.  Co.  V.  Union  Compress  ft  Btorage  Co. 
(Tenn.)  ,  432 

4.  Witnesses  cannot  be  prevented  from  ex- 
plaining statements  made  on  cross-examina- 
tirai,  BO  as  to  facilitate  impeaching  them  by 
contradiction.     Powers  v.  Com.   (Ky.)      24.^ 

WRIT  AKD  PROCESS. 

See  also  Etioencb,  Notbb  and  Bb:efs. 
A  mistake  In  the  Christian  name  of  a  de- 
fendant who  is  duly  served  with  process  will 
not  prevent  the  court  from  acquiring  juris- 
diction of  him,  if  at  the  time  tbe  summons 
is  served  on  him  he  is  duly  apprised  that  he 
is  the  person  intended  to  be  named  therein 
and  affected  thereby,  where  the  statutes  pro- 
vide for  correcting  mistekee  in  the  names  of 

parties    as   they   appear   in    t"--    

Stuyreaant  r.  Weil  (N.  S.) 
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